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The Senate met at 9:30 a.m. and was
called to order by the Honorable ROB-
ERT P. CASEY, Jr., a Senator from the
State of Pennsylvania.

PRAYER

The Chaplain, Dr. Barry C. Black, of-
fered the following prayer:

Let us pray.

Lord, thank You for this day and for
the countless gifts You have showered
upon us. You give us love and laughter,
faith and fulfillment, hope and happi-
ness, provisions and peace. May we use
these blessings to serve You and to
bring glory to Your Name.

Almighty God, bless the Senators,
staffs, and pages as they strive to do
Your will. Give them the wisdom to
hear Your voice and the courage to
carry out Your commands. Keep them
from weariness, doubts, and despair,
and give them an abundant harvest in
due season.

Finally, Lord, watch over America’s
youth. Teach them to love the good-
ness and justice of Your law. Remind
them to do justly, to love mercy, and
to walk humbly with You. We pray in
Your holy Name. Amen.

———

PLEDGE OF ALLEGIANCE

The Honorable ROBERT P. CASEY, Jr.,
led the Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

————

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore (Mr. BYRD).

The legislative clerk read the fol-
lowing letter:

Senate

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, May 24, 2007.
To the Senate:

Under the provisions of rule I, paragraph 3,
of the Standing Rules of the Senate, I hereby
appoint the Honorable ROBERT P. CASEY, Jr.,
a Senator from the State of Pennsylvania, to
perform the duties of the Chair.

ROBERT C. BYRD,
President pro tempore.

Mr. CASEY thereupon assumed the
chair as Acting President pro tempore.

RECOGNITION OF THE MAJORITY
LEADER

The ACTING PRESIDENT pro tem-
pore. The majority leader is recog-
nized.

SCHEDULE

Mr. REID. Mr. President, the Senate
will conduct a period of morning busi-
ness for the next hour, with Repub-
licans controlling the first half. Fol-
lowing that, we will resume consider-
ation of the immigration legislation.

Mr. President, I walked by the Presi-
dent’s Room today and said hello to a
bunch of Senators in there. They were
in there working on the immigration
bill, Democrats and Republicans. We
don’t see enough of that. It was really,
for me, a good scene. They were in
there and had stacks of papers. They
are trying to figure out a way to get
through the immigration bill.

We all acknowledge that the immi-
gration system in our country is bro-
ken and needs to be fixed. I am not
foolish enough to think we are going to
make it perfect with this bill, if we can
get it out of the Senate. We need to
try. We have an obligation to try. That
is what is happening on a bipartisan
basis.

I want Senators to keep working and
see what we can do. There are certain
issues, they have told me, they think
will give Democrats heartburn and
other issues that will give Republicans

heartburn. Therefore, they are trying
to get an agreement on some amend-
ments, to have a 60-vote margin. That
is the way it should be. We should not
be in a posture where somebody is fili-
bustering something they don’t like. I
hope people will be reasonable and con-
tinue to work as they have.

I spoke to the distinguished Repub-
lican leader late last night, and we
talked briefly this morning. We are
looking forward to, when the House
finishes the emergency supplemental,
moving to that as soon as we can. It is
an important issue. We have struggled
on this now for months. Emotions are
high. I think it is time to move on and
see what we can do to fund the troops
in an appropriate way. So we will keep
Members informed. I have told the dis-
tinguished Republican leader that I
will keep him informed on any word I
get from the House.

I have gotten calls, and people are
upset that some of their things are not
in this piece of legislation. It is very
difficult—the President’s Chief of
Staff, in the first meeting Senator
McCCONNELL and I had with Josh
Bolten, said: On this issue, I speak for
the President. He said: If I don’t have
authority to speak for the President, I
will go back to the President. When he
called me, as he has on a number of oc-
casions, and said: I am telling you that
if this provision is in the bill, the
President is going to veto it, we
worked through some of these. We had
to take certain things out of the bill. It
wasn’t a pleasure to do that because
Members are affected on both sides. We
had some issues that only affected the
Senate. The President was unhappy
with that. I wish he would let us do
what we wanted to do, but we are in a
position where that cannot be done.

I hope the bill is in a position where
we can fund the troops without a lot of
animosity at this stage. People can
make whatever statement they want
regarding the war, and I am sure that
will happen. I think we need to get to
this as quickly as we can.
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RECOGNITION OF THE
REPUBLICAN LEADER

The ACTING PRESIDENT pro tem-
pore. The Republican leader is recog-
nized.

———

TROOP FUNDING

Mr. MCCONNELL. Mr. President, let
me echo the remarks of the majority
leader on the question of the troop
funding bill. It appears as if it is now in
a form that is satisfactory to the Presi-
dent and will, in fact, get the necessary
funding to the troops for the mission
through the end of September.

I share the view of the majority lead-
er that we ought to wrap this matter
up at the earliest possible time, as soon
as we get it from the House of Rep-
resentatives, which could even be later
today. So I think we are in the same
place on wrapping this bill up and get-
ting it down to the President for signa-
ture at the earliest possible time.

————

RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
leadership time is reserved.

———

MORNING BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order, there
will be a period for the transaction of
morning business for up to 60 minutes,
with Senators permitted to speak
therein for up to 10 minutes each, with
the time equally divided and the first
half of the time under the control of
the Republicans and the second half of
the time under the control of the ma-
jority.

The Senator from Tennessee is recog-
nized.

———

ORDER OF PROCEDURE

Mr. ALEXANDER. Mr. President,
Senator SALAZAR and I asked the lead-
ership for 30 minutes this morning to
discuss Iraq. I thank the leadership for
giving us that time.

I ask unanimous consent that the
time be allocated in the following way:
5 minutes each for, first, Senator
PRYOR, then Senator BENNETT, then
Senator CASEY, then Senator GREGG,
then Senator ALEXANDER, and finally
Senator SALAZAR. If the Chair would
let each Senator know when 5 minutes
has expired, I would appreciate that.

The ACTING PRESIDENT pro tem-
pore. The Senator from Arkansas is
recognized.

———

IRAQ

Mr. PRYOR. Mr. President, let me
say that I am very honored today to
join my friends, Senator SALAZAR of
Colorado and Senator ALEXANDER of
Tennessee, in their efforts to try to re-
store some nonpartisanship to our dis-
cussion on Iraq. I feel very strongly
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that we should never have a party-line
vote on Iraq. We have 160,000 troops on
the ground. It is just too important an
issue for one party to take one side,
the other party to take another side,
and for the White House to do one
thing and Congress to do another. In
fact, we talk often in this Chamber
about how there needs to be a political
solution inside Baghdad. The truth is,
there needs to be a political resolution
inside of Washington, DC, when it
comes to Iraq.

I am honored to lend my name today
to this effort by Senator SALAZAR and
Senator ALEXANDER.

One thing I have noticed in the last
several weeks and months—maybe in
the last year—when it comes to Iraq is
that there is a lot of rhetoric. To be
honest, that is not helpful. It is not
bringing our troops home earlier. It is
not providing more stability inside
Iraq. It is not allowing Iraq to function
as a sovereign nation. We need to tone
down the rhetoric and roll up our
sleeves and work through this to-
gether.

I also understand that Senator BEN-
NETT, Senator GREGG, and Senator
CASEY have all joined in this effort as
well. It is an honor for me to be part of
this bipartisan solution.

One of the things we are going to em-
phasize here is Iraqi accountability. We
know that is something which needs to
happen inside Iraq. The Iraqis need to
take responsibility for their own coun-
try. The Iraq Study Group talked
about this a lot in the pages of their re-
port, where on page after page they
talk about what they believe needs to
happen inside Iraq.

So this bill which Senators SALAZAR
and ALEXANDER will be filing in the
coming weeks talks about diplomatic
efforts, about securing Iraq’s borders,
promotes economic commerce and
trade inside Iraq, political support, and
it talks about a multilateral diplo-
matic effort. It talks about milestones
and also about redeploying troops.
After talking to so many people in my
State and around the country, I think
that is where America wants us to be.
They want a stable Iraq.

It is a little bit like what Colin Pow-
ell said: It is the Pottery Barn prin-
ciple; that is, if you break it, you own
it. Well, we went into Iraq, and we have
a lot of responsibility there. I think
most Americans understand that. They
don’t like what they see on the front
pages of the papers every day or on the
evening news, but they do know we
have a responsibility inside Iraq, and
they want us, in the Senate, in the
House, and also at the White House, to
show leadership. This is a time for
leadership, a time for us to come to-
gether on these principles which the
Iraq Study Group laid out—not that
every one of them is exactly right, but
they laid out a lot of principles that I
believe many people in this Chamber
can rally around and hold on to. If we
implement these and make that our
national policy, then I think we can
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get better results on Iraq than we have
had in the past.

I know General Petraeus has men-
tioned that we cannot rely on a purely
military solution inside Iraq. I think
he is exactly right; I think he is 100
percent right on that. It needs to be a
multifronted effort—security, political,
economic, and diplomatic. We need to
do a lot to help Iraq get back on its
feet and become a functioning nation
again.

Mr. President, I am honored to join
my colleagues in this effort. I invite
other colleagues to look at the Salazar
legislation and consider joining it as
well in the coming weeks.

The PRESIDING OFFICER (Mr.
SALAZAR). The Senator from Utah is
recognized.

Mr. BENNETT. Mr. President, I am
honored to join with my friends in this
particular effort. I congratulate the oc-
cupant of the chair, Senator SALAZAR,
and Senator ALEXANDER for putting
this forward. We are seeing people
come on board in equal numbers on
both sides of the aisle to demonstrate
that this is a bipartisan effort.

Some might say this is an attack on
the President’s plan. I do not see it in
that fashion at all. I think this is a
demonstration of bipartisan support
for an American plan, to see what we
can do to get a more stable Iraq.

When I go to Iraq and talk to the ex-
perts, they tell me the war is being
fought on two fronts: It is being fought
in Iraq and in Washington, DC. Al-
Qaida has declared Iraq as the front
line of their war on the ‘‘great satan,”
which to them is the United States of
America. The battle being fought in
Washington, DC, has to do with Amer-
ica’s resolve in standing up to al-Qaida.
The word that is going out from Osama
bin Laden in his audiotapes, and the
letters that are being circulated, is
that if we can just hold on long
enough, the battle will be resolved in
Washington, DC, as the Americans de-
cide they no longer want to continue
the fight.

By demonstrating in a bipartisan
fashion that the Senators of the United
States are willing to talk about long-
term commitments and long-term solu-
tions, we are making our contribution
to winning the war in Washington.
General Petraeus has been charged
with the security portion of the war in
Iraqg. The Iraqi Parliament and the
Iraqgi Government themselves must
deal with the political problems in
Iraq. We must not let them down by
partisan bickering in Washington that
encourages al-Qaida to believe America
will walk away from its responsibil-
ities.

This piece of legislation is not about
name calling or blaming for past mis-
takes. There is no question there have
been past mistakes. We will let the his-
torians sort that out. Our responsi-
bility is to do today what is needed to
bring about an eventual proper resolu-
tion.

In every war America has been in,
there have been times of darkness,
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times of despair. Think about Abraham
Lincoln and what he faced with the
continuing bad news from the front in
his effort to keep the Union together.
Think about World War II and the bad
news that came out of the first encoun-
ters in North Africa and some of the
other American efforts where we were
repulsed. If we had all said we are
going to turn our backs on this and
walk away, we would not have the kind
of world of peace we have received as a
result of our efforts in those wars.

Now is the time for the Congress to
say: Regardless of what may or may
not have been a mistake in the past, we
still have to stand together and move
forward on the basis of intelligent
analysis, and we are using as our start-
ing point as that analysis the Iraaqi
Study Group. The President is not hos-
tile to this. I think he is open to it, and
I think it is incumbent upon the Con-
gress to say to him: Look for new solu-
tions, but base them on sound analysis,
and if you will, we will be with you, we
will move forward in a bipartisan man-
ner to see to it America does not fail in
Iraq.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania.

Mr. CASEY. Mr. President, I am hon-
ored today to join in a bipartisan ini-
tiative to introduce legislation based
upon the recommendations of the Iraq
Study Group. I proudly stand with my
distinguished colleagues—you, Mr.
President, as well as Senators ALEX-
ANDER, BENNETT, PRYOR, and GREGG—
in affirming that this bill will offer a
new way forward for the United States
in Iraq.

The detailed recommendations con-
tained in this bill offer a comprehen-
sive blueprint for renewed diplomacy,
restructured economic assistance, and
a redeployment of U.S. military forces
in Iraq to emphasize training and
equipping of Iraqi security forces, con-
ducting limited counterterrorism mis-
sions, and protecting our own forces.

These recommendations were issued
in December 2006, over 5 months ago,
but, if anything, their utility is even
more apparent today.

Our troops should not be refereeing a
civil war. And so this Congress and the
President must come together—must
come together—to form and to forge a
new path. The Iraq Study Group’s final
report is the only comprehensive plan
on the table to do that.

I approach this bill from a slightly
different perspective than some of my
cosponsors. In fact, I cosponsored the
Reid resolution to change our direction
in Iraq, with a goal of completing that
redeployment no later than March of
2008. That position has been reflected
in the votes I have cast, the questions
I have asked as a member of the For-
eign Relations Committee at hearings,
and the statements I have delivered on
the Senate floor. I strongly opposed the
President’s decision to escalate the
number of combat troops in Iraq. For
that reason, I voted for the first sup-
plemental bill sent to the President’s
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desk which called for a more restricted
U.S. military mission and a phased re-
deployment of our combat forces from
Iraq.

A majority of Congress has made
clear their desire to change course. Yet
unless we achieve a more bipartisan
consensus in the Congress that change
is necessary, an impasse will continue
and our troops will continue to pay the
price. It is for that reason I believe the
Iraq Study Group’s prescribed course of
action represents our best hope for a
bipartisan consensus in an approach to
wind down this combat role in Iraq and
successfully transition our mission
there.

The members of this Iraq Study
Group included foreign policy and mili-
tary experts, as well as other distin-
guished Americans with impressive ex-
perience in public service.

There is no challenge greater than
determining how the United States can
salvage our effort in Iraq in a manner
that protects our core national inter-
ests, that does right by the Iraqi peo-
ple, and enables our troops, who have
accomplished every mission they have
been given over the past 4 years, to
come home finally.

After months of study and focused
deliberations with almost 200 experts,
including leading U.S. and Iraqi Gov-
ernment officials and regional schol-
ars, the Iraq Study Group released last
December a detailed report with 79 rec-
ommendations. This report prescribed
a comprehensive diplomatic, political,
and economic strategy that includes
sustained engagement with regional
neighbors and the international com-
munity in a collective effort to bring
stability to Iraq.

There are a few recommendations in
the Iraq Study Group report that I, in
fact, disagree with personally. But the
comprehensive plan put forth by the
group, and particularly the elements
emphasized in our bill, represents the
best thinking we have on how to re-
solve the Iraq dilemma in the long run.

Time is running out to change course
in Iraq. In Pennsylvania, 166 men and
women have died. Yesterday we learned
9 Americans were killed in a series of
attacks across Iraq. Meanwhile, we
continue to search for two American
soldiers taken hostage, and at the same
time we hear the grim news that the
body of a third missing U.S. soldier was
identified yesterday.

It is time for a change, and I know of
no more detailed proposal, no more ex-
haustively researched set of rec-
ommendations and findings and no
more comprehensive solution than that
offered by the Iraq Study Group. This
bill, brought forward by a bipartisan
group of Senators, with a diverse set of
perspectives and opinions, transforms
the recommendations of this group
into the declared policy of the U.S.
Government.

This bill offers our best chance to
forge a change of direction at long last
in Iraq and to do so in a fashion that,
indeed, brings our Nation together.
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Mr. President, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from New Hampshire.

Mr. GREGG. Mr. President, I join my
colleagues this morning especially in
thanking and congratulating the Sen-
ator from Colorado and the Senator
from Tennessee for bringing forward
this approach. There is no question but
that we are going to begin disengaging
from Iraq. The question is: Is that dis-
engagement going to be done in a man-
ner which strengthens our security as a
nation or is it going to be done in a
manner which undermines our security
as a nation? Are we going to leave an
Iraq which is stable enough to govern
itself and maintain its own security
and have a government that functions
or are we going to leave an Iraq which
becomes divided into warring factions
which may lead to literally a genocidal
event with an element of the country
which is a client state for Iraq, an ele-
ment of the country which is a safe
haven for al-Qaida, and an element of
the country which is perceived as a
threat to Turkey?

Clearly, we cannot precipitously
abandon the people of Iraq or our own
national interests in having a stable
Iraq. So we need to look for a process
which is going to allow us to proceed in
an orderly way and in a way which,
hopefully, can start to bring our own
Nation together as we try to address
this most difficult issue.

Looking to the proposal of the Iraq
Study Group is, in my opinion, the ap-
propriate way to proceed. It is inter-
esting that today we are going to see,
I believe, the passage of a supplemental
bill which will fund our soldiers in the
field, which we absolutely have an obli-
gation to do, which, after a lot of pull-
ing and tugging and different ideas
being put on the table, has reached a
position which, hopefully, will have a
consensus vote and will represent a
majority which will be able to pass
that bill and, thus, fund the soldiers in
the field in a manner which has both
sides working together, the Democratic
leader having endorsed the language
and the President having endorsed the
language.

But this agreement today which has
in it the Warner language, which I sup-
ported, is a precursor to the next step,
and the next step should be a broader
coalition within our political process
of developing a plan for disengagement
from Iraq that assures the security of
the United States and the stability of
that country. Thus, I think the step
which is being proposed today by the
Senator from Colorado and the Senator
from Tennessee and is supported by the
Senator from Pennsylvania, the Sen-
ator from Arkansas, the Senator from
Utah, and myself is an effort to set out
a blueprint or a path which we can,
hopefully, follow in a bipartisan way as
we proceed down this road.

The Iraq Study Group did this coun-
try an enormous service—former Con-
gressman Hamilton and former Sec-
retary of State Baker—in extensively
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studying the issue and coming back
with very concrete and specific pro-
posals as to how we can, hopefully, ef-
fectively deal with settling the Iraq
situation.

I congratulate both of these Senators
for this initiative. I am happy to join
in it. I look forward to it being the
template upon which we build a broad-
er coalition which I hope will be bipar-
tisan and which I hope can settle a lit-
tle of the differences which are so di-
viding our Nation and which will give
not only the Iraqi people the oppor-
tunity to have a surviving, stable gov-
ernment, but will give ourselves the di-
rection we need to assure our safety as
we move forward in this very perilous
time confronting terrorists who wish
to do us harm.

Mr. President, I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Tennessee.

Mr. ALEXANDER. Mr. President, I
thank the Senator from New Hamp-
shire. I can think of no two Senators
on our side of the aisle whose words are
listened to more carefully and more re-
spectfully than the Senator from New
Hampshire and the Senator from Utah.
I salute the Senator from Pennsylvania
for his statement and leadership, and
the Senator from Arkansas, who spoke
so constructively, and especially the
Senator from Colorado, who is the
principal sponsor of this legislation
and whom I am proud to join.

Senator PRYOR is exactly right when
he said this morning that it is time for
us to stop having partisan votes on
Iraq. If I were an American fighting in
Iraq, I would be looking back at us and
wondering: What are they doing in
Washington, DC, arguing and sniping
at each other while we are fighting and
dying? I would be thinking: If they are
going to send us to Irag to do a job, at
least they could agree on what the job
is.

We owe it to our troops and to our
country to find a bipartisan consensus
to support where we go from here in
Iraqg. We need a political solution in
Washington, DC, as much as we need a
political solution in Baghdad.

The announcements today by four
more Senators, each well respected—
Senators PRYOR, BENNETT, CASEY,
GREGG—suggests the recommendations
of the Iraq Study Group is the way to
do that. Three Republicans, three
Democrats from the North, South,
East, and West, some relatively new
Senators, some who have been here a
long time, fresh voices, a fresh ap-
proach for a fresh attitude for this de-
bate. Before the end of the week, I be-
lieve there will be two more Senators—
one Democrat, one Republican. Then in
June when we return to Washington,
the six or the eight of us intend to offer
the legislation Senator SALAZAR and I
have drafted to implement the rec-
ommendations of the bipartisan Iraq
Study Group.

Today we are only six, perhaps
eight—a modest beginning. But even
we six or eight are a more promising
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bipartisan framework of support for a
new direction in Iraq than we have
seen for some time in the Senate.
Those who know the Senate know we
usually do our best and most construc-
tive work when a handful of Senators
cross party lines to take a fresh look at
a problem, embrace a new strategy,
and try to do what is right for our
country.

We are not going to put hundreds of
thousands of American troops into
Iraq. We are not going to get out of
Iraq tomorrow, and the current surge
of troops in Baghdad, which we all hope
is successful, is not by itself a strategy
for tomorrow. The Iraq Study Group
report is a strategy for tomorrow. It
will get the United States out of the
combat business in Iraq and into the
support, equipment, and the training
business in a prompt and honorable
way. It will reduce the number of
troops in Iraq. Those who stay will be
less in harm’s way—in more secure
bases, embedded with Iraqi forces. Spe-
cial forces will stay to counter al-
Qaida. The report says this could—not
must but could—happen in early 2008,
depending on circumstances.

The report allows support for General
Petraeus and his troops by specifically
authorizing a surge, such as the cur-
rent surge. Because there would still be
a significant long-term presence in
Iraq, it will signal to the rest of the
Middle East to stay out of Iraq.

It aggressively encourages diplo-
matic efforts. The President of the
United States has spoken well of this
report recently, and embraced parts of
it, but it is not his plan. The Demo-
cratic majority has borrowed parts of
the Iraq Study Group report, but it is
not the Democratic majority plan.
That is why the report has a chance to
work. It has the seeds of a bipartisan
consensus.

We six or eight, or hopefully more,
will introduce our legislation in June,
making the recommendations of the
Iraq Study Group the policy of our
country and inviting the President to
submit a plan based upon those rec-
ommendations. I hope President Bush
will embrace this strategy. I hope more
Senators will.

It is ironic for the oldest democracy,
the United States, to be lecturing the
youngest democracy, Iraq, about com-
ing up with a political consensus when
we, ourselves, can’t come up with one.
This is the foremost issue facing our
country. The Iraq Study Group report
is the most promising strategy for a so-
lution: getting out of the combat busi-
ness in Iraq and into the support,
equipping, and training business in a
prompt and honorable way.

Mr. President, I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Colorado.

Mr. SALAZAR. Mr. President, how
much time remains?

The ACTING PRESIDENT pro tem-
pore. The majority has 20 minutes.

Mr. SALAZAR. Mr. President, I rise
this morning, first of all, to congratu-
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late my colleagues. Senator ALEX-
ANDER has worked tirelessly with us in
putting together the legislation on the
implementation of the Iraq Study
Group recommendations. He has been a
key leader in trying to pull a group of
us together to try to develop a new di-
rection going forward in Iraq. I thank
him for his leadership.

I also wish to thank both Senator
PRYOR and Senator CASEY for joining
us as cosponsors of this legislation.
They are people who are trying to
search for a solution on the Demo-
cratic side, and I very much appreciate
their efforts. As for Senator GREGG and
Senator BENNETT, I appreciate also
their statements, their cosponsorship
of this legislation, and their desire to
come forward to a solution that might
unite us in the Senate on a way for-
ward.

Let me say at the outset that when
we think about what it is we are trying
to do with respect to Iraq at this point
in time, we have a lot of people who are
looking backward and saying there are
lots of problems, lots of failures that
have happened—from prewar intel-
ligence, to decisions going into Iraq, to
the prosecution of the war, et cetera—
but the fact is we are there now. The
fact is, we have 140,000 American troops
on the ground in Iraq today. So the
real question for us ought to be, as the
Congress, how it is we are going to
move forward together.

I think in the broadest sense there is
not a disagreement on what it is we
want. What is the end stake for us in
Iraq? We want to bring our troops
home. I think we all would like to have
our troops back home, reunited with
their families and out of harm’s way.
That is the goal we want to get to. The
second goal we want to get to is a sta-
ble Iraq and a stable Middle East. The
fact is, Iraq does not stand alone. It is
in a sea of very difficult political tur-
moil at this point in time. So we want
us to have success in Iraq.

There has been a lot of debate about
what it is we ought to have been doing
in Iraq over the last several years. But
the only group that has taken a signifi-
cant amount of time and thought
through the best way forward in Iraq
was the Iraq Study Group. It was this
bipartisan group of leaders, led by
former Secretary of State James Baker
and Congressman Hamilton, as co-
chairs of a bipartisan commission of
elder states men and women, that came
up with the most thoughtful, com-
prehensive approach on the way for-
ward.

The essence of what that report said
is that the Iraqi Government has a re-
sponsibility to move forward and to
meet the milestones that are set forth
for success in that report. It says: If
you do that, Iraqi Government, we, the
United States, are going to be there to
help you. On the other hand, if you
don’t do that, we, the United States,
are going to reduce our help to you. It
is an effort to put pressure on the Iraqi
Government and the Iraqi people to
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deal with the sectarian violence they
have in place and to move forward in a
fashion that will create stability in
Iraq.

I am hopeful, as we move forward
from this day, and by the time we come
back from the Memorial Day break,
that besides the six Senators who have
joined as cosponsors of this legislation,
we will have additional cosponsors. At
the end of the day, it seems to me that
we, as the Congress, have a responsi-
bility to the men and women who are
on the ground in Iraq to try to find a
common way forward.

On the issue of war and peace, there
should not be a Republican and Demo-
cratic divide. What we ought to be
doing is trying to find a common way
forward where we can bring Democrats
and Republicans together to an under-
standing of how we will ultimately
achieve success in Iraq and bring our
troops home.

Mr. President, I yield the floor, and I
thank my colleague from Tennessee,
Senator ALEXANDER.

The ACTING PRESIDENT pro tem-
pore. The Senator from Rhode Island.

————
HEALTH CARE

Mr. WHITEHOUSE. Mr. President, I
return to the floor to continue my se-
ries of remarks on health care reform.

As I have said, I recognize the dif-
ficulty of figuring out a better way to
finance our health care system, a bet-
ter way than part employer insured,
part Government insured, and part un-
insured. I am committed to working to
achieve wuniversal coverage for all
Americans, but we have to recognize
also that the underlying health care
system itself is broken. It is broken in
the way it delivers and pays for care, it
creates massive costs and poor health
outcomes, and those massive costs and
poor health outcomes make the financ-
ing and access problems actually hard-
er to solve. So I wish to focus now on
system reform to give us a better oper-
ating health care system.

We have to start by recognizing that
America’s health care information
technology is decades behind where it
could be. The Economist magazine has
described it as the worst in any Amer-
ican industry except one—the mining
industry. As a result, we are losing bil-
lions and billions of dollars to waste, to
inefficiency, and to poor quality care.
Ultimately, and tragically, lives are
lost to preventable medical errors be-
cause health care providers do not have
adequate decision support for their de-
cisions on treatment, medication, and
other care.

Let us stop on the financial question
for a moment. Some pretty respectable
groups have looked at health informa-
tion technology to see what they think
it would save in health care costs, and
here is what they report: RAND Cor-
poration, $81 billion, conservatively,
every year; David Brailer, former Na-
tional Coordinator for Health Informa-
tion Technology, $100 billion every
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yvear; and the Center for Information
Technology Leadership, $77 billion
every year. If you average the three,
you get $86 billion a year. For RAND,
the number I quoted was a conserv-
ative number. Their high-end estimate
was a savings of $346 billion a year. So
there is a huge amount of money at
stake.

The question is: Are we making the
investments we need to capture these
savings? Well, say you are a CEO, and
one of your division heads comes to
you with a proposed investment to re-
duce production costs in your facility
by $81 billion a year. How much would
you authorize her to spend to achieve
those savings? I suspect it would be
quite a lot of money. Well, here is what
we authorized ONCHIT to spend this
year—the Office of National Coordi-
nator of Health Information Tech-
nology. This Congress authorized $118
million. That is about 14 hours’ worth
of the $81 billion in annual savings con-
servatively estimated by RAND. Would
it not be worth spending more to cap-
ture those savings?

You say, well, maybe the private sec-
tor will spend it for us. But look at the
way our complex health care sector is
divided into doctors, hospitals, insur-
ers, employers, nurses, patients, and
more. Which group do you expect to
make the decisions about a national
health information technology system?
And they are not homogenous groups.
Whom within them do you expect to
make decisions about a national health
information technology system?

Go back to imagining that you are a
CEO. You want to install an IT system
in your corporation. Your corporation
has five major operating divisions.
Would you pursue your corporate IT
solution by waiting for each division to
try to build the entire corporate IT
system, without even talking to each
other? Of course not. It would be a ri-
diculous strategy. None of your divi-
sions would want to go first. Each divi-
sion would like to wait and be a free
rider on the investment of another di-
vision. Each one would face what I call
the ‘““‘Betamax risk,” that they will in-
vest in a technology that proves not to
be the winning technology, and each
would have to figure out how to pay for
the system, the whole system, out of
only its own share of the gains. The re-
sult is the capital would not flow effi-
ciently.

This pretty well describes where we
are in America on health information
technology. So here, in Washington, we
have a job to do. First, we have to set
some ground rules. In the old days,
when our Nation was building rail-
roads, the Government had a simple
job to do: It had to set the require-
ments for how far apart the rails were
going to be. That way a boxcar loading
in San Francisco could get to Provi-
dence, RI, and know it could travel the
whole way on even rails. The develop-
ment of the rail system would never
have happened without those ground
rules.
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In health information technology,
there are ground rules we need to de-
cide on, too, to get this moving—rules
for interoperability among systems,
rules for confidentiality and security of
data, rules for the content of an elec-
tronic health record. All of that is the
job of Government to organize.

The second job is to get adequate
capital into the market. Software costs
money. Hardware costs money. Enter-
ing data costs money. Most important,
the disruption to the work flow of hos-
pitals and doctors costs time and
money, and it takes time and attention
away from patients. So developing ade-
quate health information technology is
not going to be easy or cheap. But for
savings of $81 billion a year, maybe $346
billion a year, it is worth a big effort.

So how do we get that capital flow-
ing? Well, one could argue the way to
solve this is to treat the health infor-
mation highway similar to the Federal
highway system—a common good that
we pay for with tax dollars because it
is so valuable to the economy to get
goods cheaply and reliably from point
A to point B. So maybe we should pay
for this through taxes, similar to the
national highway system. But a high-
way is pretty simple technology. Be-
cause the health information network
is so much more complex, and because
I think we need a lot more market
forces at work and a lot more initiative
and profit motive than the Federal
highway funding model provides, I
looked around for another model, a
model that provides the central deci-
sionmaking that is required to get the
boxcars rolling, a model that provides
access to capital, and a model that cap-
tures the vibrancy of the private sec-
tor.

I found one. We have actually been
here before, or pretty close anyway.
There was, some time ago, a new tech-
nology. Similar to health information
technology, it would transform an in-
dustry; similar to health information
technology, it would lower costs and
expand service; similar to health infor-
mation technology, it was a win-win
situation for business and for con-
sumers.

But the technology was, like health
information technology, stuck in a po-
litical and economic traffic jam.

Our President at the time came up
with the solution. The technology was
communications satellites. The Presi-
dent was John F. Kennedy. The solu-
tion was COMSAT.

The COMSAT legislation broke the
logjam. The COMSAT Ilegislation cre-
ated a publicly chartered corporation
with a private board that raised the
capital, launched the satellites, was
profitable and successful for decades,
and eventually merged into Lockheed-
Martin—a true public-private success
story.

My proposal, in a nutshell, is to cre-
ate a not-for-profit, modern COMSAT
for health information technology. Be-
cause of the complexity of the health
care information puzzle, legislation is
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too blunt an instrument to drive the
details. But an organization like this
can be flexible enough to meet market
demands and can maintain the exper-
tise to develop the details as the plan
develops. American leaders could be re-
cruited from the private sector to lead
this board—CEOs from the IT sector,
America’s top retailers, manufacturers,
and service providers; the champions of
health information technology in the
medical community; enlightened con-
sumers and labor representatives.

I ask my colleagues to think of the
caliber of just a few of America’s lead-
ers who have spoken to them about
this issue, or spoken out publicly:
Andy Stern at SEIU, Jim Donald at
Starbucks, John Chambers at Cisco, or
Lee Scott at Wal-Mart.

In conclusion, enormous cost savings,
new technological horizons, empower-
ment of patients, better quality of
care, more convenience and efficiency,
and lives saved by improved informa-
tion, error reduction, and decision sup-
port—what a rich area this opens up for
American technological companies, for
American health care providers, for
American patients, and for American
manufacturers now drowning under
health care costs, if only we can break
the logjam blocking this future now.

I hope my colleagues will consider se-
riously my legislation, proposing a
nonprofit, privately led corporation
that will help open the doors to that
future.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from New Jersey is
recognized.

Mr. LAUTENBERG. Mr. President, I
ask unanimous consent for 10 minutes
to speak in morning business.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

———
HONORING OUR ARMED FORCES

Mr. LAUTENBERG. Mr. President,
today is going to be a day of great im-
portance to America. We are going to
be voting on the supplemental bill to
fund the surge and the number of sol-
diers on duty in Iraq and Afghanistan.
But last night we learned the body of
one of the missing soldiers in Iraq was
found. Despite our prayers, he was
dead. We were informed that the body
of Joseph Anzack, Jr., was pulled from
the Euphrates River south of Baghdad.

On May 12, he and two of his col-
leagues went missing after they were
ambushed by insurgents. How did the
capture of three Americans take place?
Are we short of troops to back them up
or is it so dangerous we just can’t over-
come the odds we face?

All of America is hoping and praying,
as we keep these other two soldiers in
our hearts and our minds, that they
will be found alive by the troops
searching for them.

One of the soldiers searching for
their two colleagues said something to
the Associated Press. I quote him here.
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It just angers me that it’s just another
friend that I've got to lose and deal with, be-
cause I've already lost 13 friends since I've
been here and I don’t know if I can take it
anymore.

Much of America feels the same way.
Outside of my office in Washington we
have a tribute called ‘“The Faces of the
Fallen.” Visitors from across the coun-
try have stopped by this memorial—
pictures of those who perished. I en-
courage my colleagues to come and see
these photographs displayed on plac-
ards on the third floor of the Hart
Building.

Since the beginning of May, and we
are now at the 24th of May, the Pen-
tagon has announced the deaths of 75 of
our troops in Irag and Afghanistan
coming from thirty-one different
states. I want them to be remembered.

Today, I am going to read their
names into the RECORD. As we listen to
the names, the real cost of this war is
being felt in many homes across this
country.

These are the names: LCpl Benjamin
D. Desilets, of Elmwood, IL; CPL Ju-
lian M. Woodall, of Tallahassee, FL;
CPL Ryan D. Collins, of Vernon, TX;
SGT Jason A. Schumann, of Hawley,
MN; SSG Christopher Moore, of
Alpaugh, CA; SGT Jean P. Medlin, of
Pelham, AL; SPC David W. Behrle, of
Tipton, IA; SPC Joseph A. Gilmore, of
Webster, FLi; PFC Travis F. Haslip, of
Ooltewah, TN; PFC Alexander R.
Varela, of Fernley, NV; SFC Jesse B.
Albrecht, of Hager City, WI; SPC Coty
J. Phelps, of Kingman, AZ; PFC Victor
M. Fontanilla, of Stockton, CA; SGT
Ryan J. Baum, of Aurora, CO; SGT Jus-
tin D. Wisniewski, of Standish, MI;
SGT  Anselmo Martinez  III, of
Robstown, TX; SPC Casey W. Nash, of
Baltimore, MD; SPC Joshua G. Ro-
mero, of Crowley, TX; SFC Scott J.
Brown, of Windsor, CO; SPC Marquis J.
McCants, of San Antonio, TX; PFC
Jonathan V. Hamm, of Baltimore, MD;
SGT Steven M. Packer, of Clovis, CA;
PFC Aaron D. Gautier, of Hampton,
VA; SSG Joshua R. Whitaker, of Long
Beach, CA; SGT Allen J. Dunckley, of
Yardley, PA; SGT Christopher N. Gon-
zalez, of Winslow, AZ; SGT Thomas G.
Wright, of Holly, MI; LCpl Jeffrey D.
Walker, of Macon, GA; PFC Zachary R.
Gullett, of Hillsboro, OH; MAJ Larry J.
Bauguess Jr., of Moravian Falls, NC;
PFC Nicholas S. Hartge, of Rome City,
IN; SFC James D. Connell Jr., of Lake
City, TN; PFC Daniel W. Courneya, of
Nashville, MI; CPL Christopher E. Mur-
phy, of Lynchburg, VA; SSG John T.
Self, of Pontotoc, MS; SPC Rhys W.
Klasno, of Riverside, CA; MAJ Douglas
A. Zembiec, of Albuquerque, NM; PVT
Anthony J. Sausto, of Lake Havasu
City, AZ; 1LT Andrew J. Bacevich, of
Walpole, MA; PFC William A. Farrar
Jr., of Redlands, CA; SPC Michael K.
Frank, of Great Falls, MT; PFC Roy L.
Jones III, of Houston, TX; SGT Jason
W. Vaughn, of Iuka, MS; SGT Blake C.
Stephens, of Pocatello, ID; SPC Kyle A.
Little, of West Boylston, MA; SGM
Bradly D. Conner, of Coeur d’Alene, ID;
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LCpl Walter K. O’Haire, of Lynn, MA;
SGT Timothy P. Padgett, of Defuniak
Springs, FL; SPC Dan H. Nguyen, of
Sugar Land, TX; SSG Vincenzo Romeo,
of Lodi, NJ—my home State; SGT
Jason R. Harkins, of Clarkesville, GA;
SGT Joel W. Lewis, of Sandia Park,
NM; CPL Matthew L. Alexander, of
Gretna, NE; CPL Anthony M. Brad-
shaw, of San Antonio, TX; CPL Mi-
chael A. Pursel, of Clinton, UT; SSG
Virgil C. Martinez, of West Valley, UT;
SGT Sameer A. M. Rateb, of Absecon,
NJ—my home State; COL James W.
Harrison Jr., of Missouri; MSG
Wilberto Sabalu Jr., of Chicago, IL;
SSG Christopher N. Hamlin, of London,
KY; PFC Larry I. Guyton, of Brenham,
TX; SSG Christopher S. Kiernan, of
Virginia Beach, VA; MSG Kenneth N.
Mack, of Fort Worth, TX; CPL Charles
0. Palmer II, of Manteca, CA; PFC Je-
rome J. Potter, of Tacoma, WA; SSG
Coby G. Schwab, of Puyallup, WA; SPC
Kelly B. Grothe, of Spokane, WA; SPC
Andrew R. Weiss, of Lafayette, IN; SPC
Matthew T. Bolar, of Montgomery, AL;
LCpl Johnathan E. Kirk, of Belhaven,
NC; PFC Joseph G. Harris, of Sugar
Land, TX; 1LT Colby J. Umbrell, of
Doylestown, PA; 1ILT Ryan P. Jones, of
Massachusetts; SPC Astor A. Sunsin-
Pineda, of Long Beach, CA; PFC Katie
M. Soenksen, of Davenport, IA.

Mr. President, as you heard, this list
includes two brave men from New Jer-
sey—I visited their families—SSG Vin-
cent Vincenzo Romeo and SGT Sameer
Rateb. Staff Sergeant Romeo was from
Lodi, NJ, and Sergeant Rateb was from
Absecon, NJ.

It also includes SGT Allen J.
Dunckley. His funeral is taking place
today at 10:30, 5 minutes from now. His
family is from Glassboro, NJ. PVT An-
thony J. Sausto lived in Hamilton
Township, NJ.

We cannot forget these brave men
and women. The Nation cannot afford
to forget their sacrifice. We have to re-
member that these brave souls left be-
hind parents and children, siblings,
friends. Their sorrow will last forever.
We want them to know the country
thinks about them, and we make a
pledge to preserve their memory with
the dignity that those who served and
paid this price deserve.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Wisconsin.

——
SUPPLEMENTAL APPROPRIATIONS

Mr. FEINGOLD. Mr. President, I ap-
preciate the remarks of the Senator
from New Jersey.

I rise today to express my disappoint-
ment, both in the final version of the
supplemental spending bill that we ex-
pect to consider today, and in the proc-
ess that led to this badly flawed bill.
Those two concerns are linked because
the flawed procedure the Senate adopt-
ed when we passed a sham supple-
mental bill last week, without debate
or amendments, helped grease the
wheels for a final bill that contains no
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binding language on redeployment.
While our brave troops are stuck in the
middle of a civil war in Iraq, we have a
bill with political benchmarks that
lack meaningful consequences if they
are not reached.

Legislation as important as this
funding bill should have been openly
considered in this body. I am talking
about an open and on-the-record debate
with amendments offered and voted
upon. That is the way the Senate is
supposed to operate. I shared the desire
of my colleagues to pass this important
bill as quickly as possible, but that was
no excuse for us avoiding our respon-
sibilities as legislators. Unquestion-
ably, it was easier and faster for us to
send a place holder bill back to the
House. By doing that, the real work
could be done behind closed doors
where all kinds of horse trading can
occur and decisions are unknown until
the final deal is sealed. That process
makes it a lot easier for most Members
of Congress to avoid responsibility for
the final outcome—we didn’t have to
cast any votes or make any difficult
decisions. In short, we didn’t have to
do any legislating.

Now that we face a badly flawed,
take-it-or-leave-it bill, we can simply
shrug, apparently, and tell our con-
stituents we did the best we could.
That is not good enough, not when we
are talking about the most pressing
issue facing this country.

In the 5 months we have been in con-
trol of Congress, a unified Democratic
caucus, with the help of some Repub-
licans, has made great strides toward
changing the course in Iraq. We were
able to pass the first supplemental bill,
supported by a majority of the Senate,
that required the phased redeployment
of our troops to begin in 120 days.

Last week, a majority of Democrats
supported ending the current open-
ended mission by March 31, 2008. It has
been almost 1 year since 13 Senators
supported the proposal I offered with
Senator KERRY that would have
brought our troops out of Iraq by this
summer. Now, 29 Senators support an
even stronger measure, enforced by
Congress’s power of the purse, to safely
redeploy our troops.

Unfortunately, after that strong
vote, we are now moving backward. In-
stead of forcing the President to safely
redeploy our troops, instead of coming
up with a strategy providing assistance
to a postredeployment Iraq, and in-
stead of a renewed focus on the global
fight against al-Qaida, we are faced
with a spending bill that just kicks the
can down the road and buys the admin-
istration time.

But why, I ask you, would we buy the
administration more time? Why should
we wait any longer? Since the war
began in March 2003, we have lost more
than 3,420 Americans, with over 71
killed since the beginning of this
month. Last month, we lost over 100
Americans. Last weekend, the media
reported that 24 bodies were found
lying in the streets of Baghdad, all of
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whom had been killed execution style.
Nineteen of them were found within
parts of the city where the troops have
‘“‘surged.”

The administration’s policy is clearly
untenable. The American people know
that, which is why they voted the way
they did in November. They want us
out of Iraq, and they want us out now.
They don’t want to give the so-called
surge time. They don’t want to pass
this problem off to another President
and another Congress. And they sure
don’t want another American service-
member to die or lose a limb while
elected representatives put their own
political comfort over the wishes of
their constituents.

It was bad enough to have the Presi-
dent again disregard the American peo-
ple by escalating our involvement in
Iraq. Now, too, Congress seems to be
ignoring the will of the American peo-
ple. If the American people cannot
count on the leaders they elected to
listen to them and to act on their de-
mands, then something is seriously
wrong with our political institutions or
with the people who currently occupy
those institutions.

I urge my colleagues to reject the
weak supplemental conference report
and to stand strong as we tell the ad-
ministration it is time to end the war
that is draining our resources, strain-
ing our military, and undermining our
national security.

I yield the floor, and I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER (Mr.
OBAMA). The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

The PRESIDING OFFICER. The Sen-
ator from New Jersey.

Mr. MENENDEZ. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. MENENDEZ. Mr. President, what
is the pending business before the Sen-
ate?

The PRESIDING OFFICER. The ma-
jority has 4 minutes left in morning
business.

Mr. MENENDEZ. Mr. President, on
behalf of the majority, I yield back the
time.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

CONCLUSION OF MORNING
BUSINESS
The PRESIDING OFFICER. Morning
business is closed.

———————

COMPREHENSIVE IMMIGRATION
REFORM ACT OF 2007

The PRESIDING OFFICER. Under
the previous order, the Senate will re-
sume consideration of S. 1348, which
the clerk will report.

The assistant legislative clerk read
as follows:

A Dbill (S. 1348) to provide for comprehen-
sive immigration reform and for other pur-
poses.
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Pending:

Reid (For Kennedy/Specter) amendment
No. 1150, in the nature of a substitute.

Grassley/DeMint amendment No. 1166 to
amendment No. 1150, to establish a perma-
nent bar for gang members, terrorists, and
other criminals.

Cornyn amendment No. 1184 (to amend-
ment No. 1150), to establish a permanent bar
for gang members, terrorists, and other
criminals.

Coleman/Bond amendment No. 1158 to
amendment No. 1150, to amend the Illegal
Immigration Reform and Immigrant Respon-
sibility Act of 1996 to facilitate information
sharing between federal and local law en-
forcement officials related to an individual’s
immigration status.

Akaka amendment No. 1186 to amendment
No. 1150, to exempt children of certain Fili-
pino World War II veterans from the numer-
ical limitations on immigrant visas.

The PRESIDING OFFICER. The Sen-
ator from New Jersey is recognized.

AMENDMENT NO. 1158

Mr. MENENDEZ. Mr. President, I
would like to start this morning’s de-
bate on immigration by speaking to
two of the pending amendments that
are before the Senate. First, I would
like to speak toward the Coleman
amendment.

Under Senator COLEMAN’s amend-
ment, he would, in essence, undermine
the rights of States and local munici-
palities which have instructed their po-
lice, health, and safety workers from
inquiring about the immigration status
of those they serve in order to protect
the health and safety and promote the
general welfare of the community.

As Ronald Reagan said: Here we go
again. Over the last several years, par-
ticularly in the House of Representa-
tives, there have been different pieces
of legislation and amendments offered
and debated that would deputize State
and local police to enforce what is, in
essence, Federal civil immigration law.
The Coleman-Bond amendment would
effectively prohibit State and local
Government policies that seek to en-
courage crime reporting and witness
cooperation by reassuring immigrant
victims that police and other govern-
ment officials will not inquire into
their status.

So the amendment would send a
mandate from Washington that would
end State and local policies that pre-
vent their employees, including police
and health and safety workers, from in-
quiring about the immigration status
of those they serve if there is ‘‘probable
cause’’—probable cause; exactly what
standard we are going to use for that is
still, in my mind, not quite defined—to
believe the individual being questioned
is undocumented.

Now, I have talked to some of the
toughest law enforcement people
across the country. Many cities, coun-
ties, and police departments around
the country have decided that it is a
matter of public health and safety not
to ask, not to ask about the immigra-
tion status of people when they report
crimes or have been the victims of do-
mestic abuse or go to the hospital
seeking emergency medical care.
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Currently, scores of cities and States
across the Nation have such confiden-
tiality policies in place, some upwards
of 20 years of having such policies in
place. The point of these policies is to
make sure immigrants report crimes
and information to police and do not
stay silent for fear that their immi-
grant status or that of a loved omne
could come under scrutiny if they con-
tact the authorities.

Information is one of the most pow-
erful tools law enforcement has to
prosecute individuals in the course of a
crime, to know who the perpetrator
was, to know who was in the gang ac-
tivity, to know who is the drug dealer.
Think of the potential chilling effect
this amendment could have on the will-
ingness and ability of immigrant crime
victims and witnesses, those who have
been victims of domestic abuse, and
those who may need emergency health
care to turn for assistance if they
feared that deportation rather than re-
ceiving assistance would result. That is
why cities and States have passed local
laws and set policies limiting when po-
lice and city and county employees can
ask people to prove their immigration
status.

States and local police have long
sought to separate their activities from
those of the Federal immigration
agents in order to enhance public safe-
ty. Now, why do States and local law
enforcement entities do that? Why is
that? Because when immigrant com-
munity residents begin to see State
and local police as deportation agents,
they stop reporting crimes and assist-
ing in investigations. It undermines
the trust and cooperation with immi-
grant communities that are essential
elements of community-oriented polic-
ing.

There are numerous examples of po-
lice opposing such efforts. In fact, in
2005, Princeton, NJ, police chief An-
thony Federico said:

Local police agencies depend on the co-
operation of immigrants, legal and illegal, in
solving all sorts of crimes and in the mainte-
nance of public order. Without assurances
that they will not be subject to an immigra-
tion investigation and possible deportation,
many immigrants with critical information
would not come forward, even when heinous
crimes are committed against them or their
families.

So those who are entrusted to pro-
tect us understand that the relation-
ship of trust built with the immigrant
community would be ruined overnight
if this provision becomes law.

This amendment would also cause
millions of people in this country, not
just immigrants—mot just immi-
grants—to think twice about getting
the medical treatment they need. Why
would we discourage individuals from
receiving medical care? Let’s think
about the possible consequences for a
second. You are rolled into an emer-
gency room, and you do not have insur-
ance. Would there be ‘‘probable cause’’
to be asked whether you are here le-
gally in the United States?

Assume I get rolled into an emer-
gency room ‘‘Mr. Menendez’’ or maybe
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someone who might even be described
as more characteristically Hispanic or
maybe Asian or some other group, and
I do not happen to have insurance, as,
unfortunately, 40 million Americans
who are here as U.S. citizens do not
have, and in that moment, I am asked
whether I am an American citizen.
That would be shameful. You would
not ask any other citizen that. But
what you create under these sets of cir-
cumstances is the opportunity for law
enforcement, for health officials, for
emergency management officials to
begin to ask the questions. And under
what probable cause? The way someone
looks? The accent with which they
speak? The surname? Under what prob-
able cause? Under what probable cause?
The misfortune of not having health
insurance? Is that an indicator that
you are likely not here in a docu-
mented fashion, those who look a cer-
tain way?

This amendment can clearly also en-
courage racial profiling. People who
look or sound foreign would be the ones
whose citizenship or immigration sta-
tus will be questioned. Under this
amendment, we are asking public hos-
pital workers, teachers, police, social
workers, and all public employees to
decide where there is probable cause to
believe someone does not have lawful
immigration status. That means treat-
ing anyone who looks or sounds foreign
with suspicion. In my mind, that is
just plain wrong.

One could argue that the Coleman
amendment is a coercive action
against any State, municipality, or
other entity to say to that State, mu-
nicipality, or other entity that they
must do a series of things, such as ob-
taining information on a person’s sta-
tus, like my own, which I was born in
this country. So much for States
rights. So much for the local munici-
palities know best. For 15 years in the
Congress, I have listened to my Repub-
lican colleagues speaking of States
rights, of local rules, of States knowing
best. But I guess they do not know best
when it comes to the law enforcement
of their own communities.

We don’t need a provision such as
this. Current law already provides
ample opportunity—ample oppor-
tunity—for State and local police to
assist Federal immigration agents in
enforcing the laws against criminals
and terrorists. What they cannot do is
start asking everyone they come across
for their ‘“‘papers.” ‘“‘Let me see your
papers.”’

States and localities that do want to
take on a broader role in immigration
enforcement can enter into a memo-
randum of understanding with ICE, re-
ceive training in immigration law, and
assist in enforcement operations under
Immigration’s supervision. That al-
ready exists in the law, and there are
communities which have chosen to do
that.

Mr. President, this amendment would
create fear in entire communities,
would inevitably deter not only un-
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documented immigrants but legal im-
migrants and citizens from not being
subject to being prosecuted simply be-
cause of who they are, what they look
like, how they sound, what their sur-
name is, because God knows what the
probable cause is.

Mr. KENNEDY. Would the
yield on that point?

Mr. MENENDEZ. I don’t think that
is the America we want.

I am happy to yield.

Mr. KENNEDY. I just wonder if the
Senator would yield on this point be-
cause this is extremely important. This
is about American citizens too. There
are individuals who go to a hospital,
people who take their children to
school for vaccinations, and this has
the language that if an official has
probable cause to believe they are un-
documented, they can question that in-
dividual.

Suppose they question them before
they treat them? The way I look at it
and read that, this could be an Amer-
ican who goes in, an American citizen
goes in, and for some reason, some at-
tendant says: Well, I have reason to be-
lieve this is undocumented, let’s see all
of your papers, while the person is ei-
ther trying to be attended to, with a
serious injury, or trying to get their
child immunized to protect not only
that child but other children in the
classroom. How in the world are they
going to be able to do that without
opening up a whole system of profiling
in this country?

I maintain that we have very strong
border security and we have very
strong provisions in here in terms of
employment security, to try to make
sure we are going to have the right
people who are going to be able to work
here and we are going to know who is
going to be able to come into the
United States. But this here really
seems to me to be endangering Amer-
ican citizens in a very important way.
I was just wondering if the Senator
might comment on that.

Mr. MENENDEZ. Well, I appreciate
the question and the Senator’s observa-
tions. The Senator is absolutely right.
Actually, this makes hospital workers
enforcement workers. This makes your
local volunteer ambulance corps an
agent because a municipality may say:
We don’t want you to ask that ques-
tion; we want you to deal with the life-
saving moment that is before your
hands.

As a matter of fact, let’s think about
an outbreak of disease. We have an out-
break at a hospital. Do you not want
that individual to be able to go and be
treated and contain the outbreak? No,
let’s find out what their status is. If
you happen to have a surname that is
what we conceptualize as undocu-
mented, or if you don’t have command
of the English language in a powerful
way, we conceptualize that you must
be undocumented. If you don’t have in-
surance, that must be an indicator of
probable cause, even though there are
40 million U.S. citizens who don’t have

Senator
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it. Clearly, this turns people who have
professed to protect, to defend, and to
provide health care into agents against
their will. That is why municipalities
and States have chosen a different
course. They understand better. That
is why I certainly urge a strong ‘‘no”’
vote on the Coleman amendment.
AMENDMENT NO. 1184

I wish to turn to another amendment
pending before the Senate, the Cornyn
amendment. I will talk about some ele-
ments of this to give our colleagues in
the Senate a taste of what is here. This
is far from a technical amendment. It
has very substantive consequences, if it
were to be adopted. It actually under-
mines the ‘‘grand bargain’ that I un-
derstood was struck. Let me give one
of the examples of how it undermines
the ‘‘grand bargain.” A provision of the
Cornyn amendment adds new grounds
of deportability for convictions relat-
ing to Social Security account num-
bers or Social Security cards and relat-
ing to identity fraud. As with virtually
all of the other provisions in his
amendment, this suspension is retro-
active. So upon passage of this bill, if
it were to become law, these new of-
fenses would go backward, would be-
come retroactive, so that the acts that
occurred before the date of enactment
would become grounds for removal. If
part of the goal is to bring those in the
shadows into the light and to apply for
a program, you would have huge num-
bers of people who would in essence be
caught by this provision in a way that
would never allow the earned legaliza-
tion aspect of what is being offered as
a real possibility for them. It would un-
dermine the very essence of the ‘‘grand
bargain.”” Significantly, this provision
would place individuals applying for le-
galization in a catch-22 situation. We
want them to come forward and reg-
ister because we want to know who is
here pursuing the American dream
versus who is here to destroy it. Yet if
they admit to having used a false So-
cial Security card to work in the
United States, only to be prosecuted by
a U.S. Attorney or one working in con-
cert with the Department of Homeland
Security to selectively target certain
applicants, that individual’s ultimate
prosecution changes to a removal be-
cause of conduct that occurred prior to
the enactment, conduct that was fun-
damentally incident to his or her un-
documented status.

The potential impact of making lit-
erally thousands and thousands of un-
documented workers subject to these
provisions would in essence nullify the
very essence of the earned legalization
aspect of the ‘‘grand bargain.” We
know that because of the failed em-
ployer sanctions, which this bill undoes
and makes sure we have the right type
of employer verification and the right
type of sanctions and the right type of
enforcement, undocumented workers
have moved consistently in order to
earn a livelihood and support their
families in a way that would be under-
mined by this amendment. Given ICE’S
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new interior enforcement strategy, it
seems to me what we will see is the
rounding up of thousands of undocu-
mented workers during worksite en-
forcement actions while we are sup-
posedly waiting for the triggers which
we enhanced yesterday. We made those
even more difficult, which means it
isn’t going to be 18 months for those
triggers to take place, it is going to be
a lot more time, if this is what ends up
being the final bill.

In that effort, we are going to have
individuals who ultimately are not
going to be subject to the opportunities
we supposedly say are a pathway to
earn legalization as part of the overall
solution to our problem. Because the
amendment is retroactive, and retro-
activity as a provision of law is some-
thing we generally have disdain for, it
would apply even to those applying for
admission after the date of enactment.
Clearly, it puts in jeopardy the total
element of the legalization process.

Secondly, to address a different pro-
vision of the Cornyn amendment, it
permits secret evidence to be used
against an individual without any op-
portunity for it to be reviewed. This
amendment gives the Attorney Gen-
eral—and we have seen of late what is
capable out of the Justice Depart-
ment—unreviewable discretion to use
secret evidence to determine if an alien
is ‘“‘described in’’—not guilty of any-
thing, but just described in—the na-
tional security exclusions within the
immigration law. A person applying for
naturalization could have her applica-
tion denied and she would never know
the reason for that denial, never have a
chance to appeal and prove it was
wrong.

If a lawful permanent resident al-
ready, somebody who followed the
rules, obeyed the law, waited, came in,
now a lawful permanent resident,
maybe even serving their country, was
giving money to tsunami relief and ac-
cidentally that money went to a char-
ity controlled, for example, by the
Tamil Tigers in Sri Lanka, that person
could be denied citizenship on the basis
of secret evidence, and there would be
no review in the courts. In sum, it al-
lows deportation based upon
unreviewable determinations by the
executive branch, determinations that
can be based on secret evidence that
the person cannot even see, let alone
challenge.

All of these provisions are retro-
active. Retroactivity is antithetical to
core American values. What could be
more unfair than changing the rules in
the middle of the game. That is why it
is unconstitutional in criminal law and
strongly objectionable in a context
like immigration 1law, where such
changes can have profound, life-alter-
ing consequences. Why would we want
to repeat the mistakes of past immi-
gration reform? Retroactivity in that
law led to incredible hardship and had
the most strident immigration
hardliners questioning whether the law
had gone too far. Retroactivity was
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eliminated from all of those provisions
during Judiciary Committee markup in
past legislation, but now it emerges
again.

We can be tough. We can be smart.
The underlying substitute does so
much to move us forward in this re-
gard. But at the end of the day, let us
not undermine the very essence of the
constitutional guarantees that have
been upheld by the courts—of judicial
review, of due process, which makes
America worthy of fighting for and
dying for, the Constitution, the Bill of
Rights that enshrines those essential
rights and guarantees them to all of us,
for its enforcement that makes us so
different than so much of the rest of
the world. We are moving in this bill,
by a series of amendments—some that
would have been adopted and some that
are already pending and others I fear
may come—into a state in which that
is continuously eroded to great alarm.
I hope the Senate will reject these be-
cause in terms of their pursuit and en-
forceability, at the end of the day, they
will become real challenges.

We are going to overturn States and
municipalities. We will make them en-
force them. Will there be penalties
against States and municipalities that
have a different view of public safety?
Secret evidence, is that the new stand-
ard for us, secret evidence that is not
subject to review, not subject to be
contested? What are we going to per-
mit now? Retroactivity as a rule of law
for the United States? You never know
what you did before may have been
right or wrong. That is the essence of
why we don’t like retroactivity. We
tell people: This is the law, follow this
law. We expect them to do it. But we
also don’t change it on them by passing
a new law and saying: By the way, that
was wrong, you couldn’t do that, even
though we told you you could, but
retroactively we changed it; now we
catch you in a set of circumstances in
which you have committed a crime.
That is why we don’t do that generally
in the law. That is why the Cornyn
amendment should be defeated.

I yield the floor.

The PRESIDING OFFICER (Mr.
TESTER). The Senator from Massachu-
setts.

Mr. KENNEDY. Mr. President, I
thank my friend and colleague from
New Jersey for his comments, both on
the Coleman amendment and the
Cornyn amendment.

To remind our colleagues, we intend
to have votes starting at 12:15. Yester-
day we had some success on a number
of different amendments. We have a
number here which we expect votes on
through the afternoon. We will have a
full morning and afternoon.

With regard to the Coleman amend-
ment, because the American people ob-
viously are concerned about security,
we are concerned about security from
terrorism. We are concerned as well
about security from bioterrorism or
from the dangers of nuclear weapons.
We have heard those words. We have
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taken action on many of them. We still
have much to do. But we have in this
legislation taken a number of very im-
portant steps with regard to security.
It is important to understand what has
been done in this legislation in terms
of security and how the Coleman
amendment fails to meet the test. In a
number of areas, it probably endangers
our security. It does so with regard to
health care, education. It may even in
other areas as well.

In this legislation, we are doubling
the Border Patrol. We are creating a
new electronic eligibility verification
system, increasing penalties on non-
compliant employers by a factor of 20.
We are increasing detention space and
requiring more detention of undocu-
mented immigrants, pending adjudica-
tion of their cases. We are expanding
the definition of aggravated felony to
encompass a wider array of offenses.
We are increasing the penalties related
to gang violence, illegal entry, and ille-
gal reentry. We are increasing pen-
alties related to document and pass-
port fraud. The list goes on. The ques-
tion is, does this amendment add to
our security, or does it make us more
vulnerable to a public health crisis,
more vulnerable to crime, terrorist at-
tack, and less competitive?

What we are basically doing with the
Coleman amendment is saying to any
teacher, any doctor, any nurse, any
public official, if they believe they
have probable cause—and we have to
understand what that means in terms
of the individual, how they are going to
know there is probable cause—then
they can test the individual that is be-
fore them to find out whether they are
undocumented, whether they are legal,
or whether they are an American.

Let’s take an example. Tuberculosis,
which we have seen grow dramatically
over the last 3 years for a number of
different reasons—71 percent of those
who have tuberculosis are foreign. But
in order to protect American children
from tuberculosis, we need to screen
and protect those who have tuber-
culosis; otherwise, we will find the tu-
berculosis is going to spread.

Well, what are we going to do? What
is important is that if we find out a
person comes in and the family has tu-
berculosis and the individual says:
Well, I am not sure I am going to treat
you because I am not sure you are an
American citizen or if you are undocu-
mented or if your papers are right, so I
am not sure we are going to treat you,
and that family has tuberculosis, the
child goes into a classroom with a com-
municable disease and infects a num-
ber of American children? This is the
typical kind of challenge.

On immunization: Immunization is
down in this country dramatically.
What happens? We know when we do
not immunize the children, they be-
come more vulnerable to disease.
Maybe these children are going to go
into the public school system and are
going to spread that disease. Isn’t it
better to make sure they are going to
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get the immunization? Or are we going
to say to the medical professionals:
Well, I think that person is undocu-
mented. I think they may be illegal.
Sure, they have papers. They look OK.
But I am not sure they are OK, so
therefore I am not going to treat them.

This is false security. We have tough
security in the bill.

What are we going to say in the situ-
ation where we have battered women—
which is taking place today in too
many communities across this coun-
try? It is a reality. We might not like
it, but it is a reality, and many of the
people who are being battered happen
to be immigrants, undocumented indi-
viduals. What are they going to do
after they are getting beaten and beat-
en and beaten and they go on in to try
to get some medical care? Oh, no. Well,
you are undocumented, so we are going
to report you for deportation. Report
to deport. That is the Coleman amend-
ment: Report to deport—trying, in
these situations, to meet the imme-
diate needs.

What is going to happen to the mi-
grant, the undocumented, who sees a
crime, knows the people, is prepared to
make sure the gangs who are distrib-
uting drugs—they are a witness to a
crime in the community and they go
down to the police department and the
first thing the police officer says is:
Well, you look like you are undocu-
mented. Let’s see your papers, and
they arrest the person, rather than
solving the crime, rather than stopping
the gang.

So this is, I think, false security and
unnecessary. We will have a chance to
address that. As we mentioned earlier,
the amendment would prevent the
local governments from having the
flexibility to reassure fearful immi-
grant communities it is safe to come
forward for programs that are abso-
lutely essential to public health and
safety. If the immigrant families are
afraid to access the key public health
interventions, such as immunization or
screening for communicable disease,
the public health consequences for the
entire community are severe.

When the Nation is attempting to be
prepared for the threat of biological
terrorism or serious influenza epi-
demic, this is a dangerous policy. Local
governments need the flexibility to
keep the entire community safe.

Public health workers should not be
enforcers. Public health workers
should not be enforcers of immigration
law. This can create a massive fear of
the health care system and upset the
trust of a patient-doctor relationship
that many public health workers have
worked to build among the immigrant
community for years.

Further, social service and health
care providers are unlikely to be famil-
iar with the complex and constantly
changing immigration laws, which
would be needed to determine a pa-
tient’s status and for which they would
have to undergo extensive training.

I have listened to the Members of the
Senate talk about the 1986 immigration
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laws like they understood it and knew
what they were talking about. How in
the world are we going to expect the
local policeman or the local nurse or
the local doctor to understand it when
on the floor of the Senate they do not
even understand it?

What are going to be the implica-
tions? The implications are going to
be: There is going to be increased fear,
increased discrimination, increased
prejudice, and increased disruption—
not only of people’s lives but also of
the public health system, the edu-
cation system, and the law enforce-
ment system.

So this amendment does not make
sense. At an appropriate time, we will
comment further about it.

The PRESIDING OFFICER (Mr.
BROWN). The Senator from Pennsyl-
vania.

Mr. SPECTER. Mr. President, I re-
spect the purpose the distinguished
Senator from Minnesota has in advanc-
ing this amendment, but I believe it
would have a chilling effect on the re-
porting of crime by immigrants whose
status is undocumented.

We had a hearing on this subject in
Philadelphia, for example. The chief of
police, Sylvester Johnson, had this to
say:

Meeting public safety objectives is only
possible when the people trust their law en-
forcement officials. Fear of negative con-
sequences or reprisal will undermine this im-
portant element of successful police work.

Many major cities in the United
States have adopted so-called sanc-
tuary city policies, such as Phoenix,
Los Angeles, San Diego, Philadelphia,
San Francisco, New Haven, Portland,
Baltimore, Detroit, Minneapolis, Albu-
querque, and New York.

Mayor Bloomberg testified before the
Judiciary Committee saying:

Do we really want people who could have
information about criminals, including po-
tential terrorists, to be afraid to go to the
police?

Mayor John Street of Philadelphia,
in a letter to me, said:

It is imperative that immigrants who may
be witnesses to or victims of crime not suffer
repercussions as they attempt to give and re-
ceive assistance from law enforcement.

Mr. President, I ask unanimous con-
sent that the full statement of the
analysis of the amendment be printed
in the RECORD at the conclusion of my
comments.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. SPECTER. The essential point is
that undocumented immigrants, if
they are victims and make a report, or
if they are witnesses, or if they have
information about dangerous people—
terrorists, illustratively—should have
confidence and feel free to come to the
police. Well-intentioned as this amend-
ment is, I think it would be counter-
productive and unwise.

AMENDMENT NO. 1190

Mr. President, I think we are in a po-
sition to accept the McCain amend-
ment when Senator KENNEDY returns
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to the floor. The thrust of the amend-
ment offered by Senator McCAIN, No.
1190, would provide that undocumented
immigrants would have an obligation
to pay Federal back taxes at the time
their status is adjusted under the pro-
visions of the bill.

Mr. President, I ask unanimous con-
sent that I be added as an original co-
sponsor to the McCain amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SPECTER. Mr. President, I note
the presence of the Senator from North
Dakota in the Chamber, who intends to
speak, so I yield the floor.

EXHIBIT 1
ANALYSIS OF AMENDMENT

Requiring local law enforcement to inquire
about immigration status undermines both
law enforcement efforts and raises national
security concerns:

‘““‘Meeting public safety objectives is only
possible when the people trust their law en-
forcement officials. Fear of negative con-
sequences or reprisal will undermine this im-
portant element of successful police work.”
[Philadelphia Police Commissioner Sylvester
Johnson, Written testimony to SJC, 7/5/06
hearing, p. 1.]

“Crime does not discriminate. Requiring
immigration enforcement by local Depart-
ments will create distrust among persons
from foreign lands living in the United
States. Undocumented immigrants will not
report victimization or cooperate in solving
crimes or testifying for fear of deportation.”
[Philadelphia Police Commissioner Sylvester
Johnson, Written testimony to SJC, 7/5/06
hearing, p. 1.]

“If an undocumented person is a victim or
a witness of a crime, we want them to come
forward. They should not avoid local police
for fear of deportation.” [SJC 7/5/06 hearing
transcript, p. 31, Philadelphia Police Com-
missioner Sylvester Johnson.]

“It is imperative that immigrants who
may be witnesses to or victims of crime not
suffer repercussions as they attempt to give
and receive assistance from law enforce-
ment.”” [Letter from Philadelphia Mayor
John Street to Sen. Specter.]

“Do we really want people who could have
information about criminals, including po-
tential terrorists, to be afraid to go to the
police?”’ [SJC 7/5/06 hearing transcript, p. 27,
New York Mayor Michael Bloomberg.]

“It will also undercut homeland security
efforts among immigrant communities, in
that those who that may know persons who
harbor knowledge of terrorist activities will
no longer be willing to come forward to any
law enforcement agency for fear of reprisal
against themselves or their loved ones.”
[Philadelphia Police Commissioner Sylvester
Johnson, Written testimony to SJC, 7/5/06
hearing, p. 1.]

Immigrants who live in fear of local au-
thorities may undermine public health ef-
forts:

“In the event of a flu pandemic or bioter-
rorist attack, the City would provide prophy-
laxis to all of its infected residents regard-
less of immigration status. The immigrant
population, due to fear, might refrain from
identifying themselves if infected, poten-
tially resulting in the spread of disease lead-
ing to a public health crisis.” [Letter from
Philadelphia Mayor John Street to Sen.
Specter.]

“Do we really want people with contagious
diseases not to seek medical treatment? Do
we really want people not to get vaccinated
against communicable diseases?’’ [SJC 7/5/06
hearing transcript, p. 27, New York Mayor
Michael Bloomberg.]
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Local law enforcement officials who in-
quire about immigration status may subject
themselves and their offices to civil litiga-
tion and claims of racial profiling:

““[A]1l Police Departments are susceptible
to civil litigation as a result of civil rights
suits. . . . [Tlime in court on a civil suit
equates to fewer officers of our streets and
settlements, court costs, and Plaintiff’s re-
wards all cost all citizens precious resources.
With questionable federal law authority to
enforce such immigration laws, and with a
precedent of local police being sued for as-
sisting in the enforcement of immigration
law, the probability of civil suits against
local departments as primary enforcers is a
major concern.”’ [Philadelphia Police Com-
missioner Sylvester Johnson, Written testi-
mony to SJC, 7/56/06 hearing, p. 2-3.]

The PRESIDING OFFICER. The Sen-
ator from North Dakota.

Mr. DORGAN. Mr. President, my un-
derstanding is—I will wait for Senator
KENNEDY to appear on the floor—my
understanding is there would be an
agreement to allow me to offer my
amendment at this point, which would
require me to set aside whatever pend-
ing amendment exists. If that is ac-
ceptable, I will do that, offer my
amendment, and then speak on my
amendment.

So I ask whether that it is acceptable
for me to ask consent to set aside the
pending amendment.

Mr. SPECTER. Mr. President, I think
it is acceptable for the Senator from
North Dakota to ask that the pending
amendment be set aside. I will not ob-
ject, and I am the only Senator on the
floor—unless the Presiding Officer ob-
jects.

Mr. DORGAN. Mr. President, I ask
unanimous consent that the pending
amendment be set aside so I may be
able to offer an amendment that is at
the desk.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 1181 TO AMENDMENT NO. 1150

Mr. DORGAN. Mr. President, I ask
for the amendment’s immediate con-
sideration.

The bill clerk read as follows:

The Senator from North Dakota [Mr. DOR-
GAN], for himself, and Mrs. BOXER, proposes
an amendment numbered 1181 to amendment
No. 1150.

The amendment is as follows:
(Purpose: To sunset the Y-1 nonimmigrant
visa program after a 5-year period)

At the end of section 401, add the fol-
lowing:

(d) SUNSET OF Y-1 VISA PROGRAM.—

(1) SUNSET.—Notwithstanding any other
provision of this Act, or any amendment
made by this Act, no alien may be issued a
new visa as a Y-1 nonimmigrant (as defined
in section 218B of the Immigration and Na-
tionality Act, as added by section 403) after
the date that is 5 years after the date that
the first such visa is issued.

(2) CONSTRUCTION.—Nothing in paragraph
(1) may be construed to affect issuance of
visas to Y-2B nonimmigrants (as defined in
such section 218B), under the AgJOBS Act of
2007, as added by subtitle C, or any visa pro-
gram other than the Y-1 visa program.

Mr. DORGAN. Mr. President, I ask
unanimous consent that Senator DUR-
BIN be added as a cosponsor to the
amendment.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DORGAN. Mr. President, this
amendment is relatively simple. It is
an amendment that would sunset the
so-called guest worker or temporary
worker provision.

As my colleagues know, I was on the
floor the day before yesterday attempt-
ing to abolish the temporary or guest
worker provision. I failed to do that.
We had a vote and, regrettably, in the
Senate they count the votes, and when
they counted those votes, I was on the
short end. I have felt very strongly
about this issue, and I wish to describe
why. But having lost that vote, what I
next propose is that we sunset the tem-
porary or guest worker provision.

Let me describe that even if we were
not on the floor of the Senate talking
about immigration today, we have a
great deal of legal immigration in this
country. We have a system by which
there is a quota where we allow in peo-
ple from other countries to become
citizens of our country, to have a green
card, to work, and then work toward
citizenship.

Let me describe that even if we were
not here with an immigration proposal,
here is who would be coming to our
country. The 2006 numbers, I believe,
are: 1.2 million people—1,266,000 peo-
ple—last year came to this country le-
gally; 117,000 of them came from Africa;
422,000 came from Asia; 164,000 came
from Europe; 414,000 came from various
locations in North America, including
the Caribbean, Central America, and
other portions of North America;
138,000 came from South America.

Let me reiterate, the cumulation is
1.2 million people that came to this
country legally, and received green
cards last year. So it is not as if there
is not immigration—legal immigra-
tion. We have a process by which we
allow that to happen.

There are people, even as I speak this
morning, who are in Africa or Europe
or Asia or South America or Central
America, and they have wanted to
come to this country, and they have
made application. They have waited 5
years, 7 years, 10 years, and perhaps
they have risen to the top of the list or
close to the top of the list to—under
the legal process for coming to this
country—be able to gain access to this
country.

Then, they read we have a new pro-
posal on immigration. No, it is not
that immigration quota where you
apply and you wait over a long period
of time. It is that if you came into this
country by December 31 of last year—
snuck in, walked in, flew in—illegally,
we, with this legislation, deem you to
be here legally. We say: Yes, you came
here illegally. You were among 12 mil-
lion of them who came here illegally—
some of them walking across, I assume,
on December 31, who crossed the south-
ern border—and this legislation says:
Oh, by the way, that does not matter.
What we are going to do is describe you
as being here legally, and we are going
to give you a permit to go to work.
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What does that say to people in Afri-
ca or Asia or Europe who have been
waiting because they filed, they be-
lieved this was all on the level, there is
a process by which you come to this
country legally—it is quota—and they
decided to go through that process?
What does it say to them that now we
have said: Do you know what. You
would have been better off sneaking
across the border on December 31 of
last year because, with a magic wand,
this legislation would say you are per-
fectly legal.

In addition to the 1.2 million people
who came here legally, under this bill
there would be another 1.5 million peo-
ple coming to do agricultural jobs.
There are also 12 million people who
have come here illegally. Let me say
quickly I understand there will be
some of them who have been here 10
years, 20 years, and more, who came
here—they didn’t come legally, I un-
derstand that—but they have been here
for two or three decades. They have
raised their families here, they have
been model citizens, they have worked.
I understand we are not going to round
them up and ship them out of this
country. I understand that. There
needs to be a sensitive, thoughtful way
to address the status of those who have
been here for a long period of time and
who have been model citizens. This is
different than deciding that those who
walked across the border on December
31 of last year are going to be deemed
legal. That is very different.

But in addition to those questions
about the legal status of 12 million peo-
ple who came here without legal au-
thorization, the other question is:
Should we decide to bring additional
people into this country who aren’t
now here to take American jobs under
a provision called the guest worker or
temporary worker provision?

Now, you don’t have to read many
newspapers in the morning to see the
next story about the company that
closed its plant, fired its workers, and
moved its jobs to China. You don’t
have to spend a lot of time looking for
stories such as that. They are all
around us, American companies export-
ing American jobs in search of cheap
labor in China, Indonesia, Sri Lanka,
Bangladesh, and at exactly the same
time, we see all of these stories about
exporting American jobs. We now see
the urgings of the biggest enterprises
in this country, many of which do ex-
port these jobs in search of cheap
labor. We see their urgings to allow
them to bring in additional cheap labor
from outside of this country into this
country to assume jobs American
workers now have. They say these
workers are necessary because they
can’t find American workers to do
those jobs. That is not true. They don’t
want to pay a decent wage for those
jobs. The people across the counter at
the convenience store, the people who
make the beds in the morning at the
hotels, if they paid a decent wage, they
will get workers, but they don’t want
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to have to do that. What they want to
do is bring in cheap labor, and that is
why we have a guest or a temporary
worker provision.

I talked yesterday on the floor of the
Senate about Circuit City, the story
which reinforces all of this for me. Cir-
cuit City, a corporation all of us know,
announced they have decided to fire
3,400 workers. The CEO of Circuit City,
it says in the newspaper, makes $10
million a year. They announced they
are going to fire 3,400 workers at Cir-
cuit City because they make $11 an
hour and that is too much to pay a
worker. They want to fire their work-
ers and hire less experienced workers
at a lower wage. This pernicious down-
ward pressure on income in this coun-
try—fewer benefits, less retirement,
less health care, lower income—is, in
my judgment, initiated by the export
of American jobs for low wages and the
import of cheap labor for low wages, all
of it coming together to say to the
American worker: It is a different day
for you and a different time for you.
Don’t expect the kind of wages you
used to have. There is downward pres-
sure on all of those wages, and that is
part and parcel of what this proposal
is: temporary guest workers.

Let me show you a graph I put up the
other day, and this is a graph that has
200,000 temporary workers, because the
proposal I tried to completely abolish
was bringing in 400,000 temporary
workers a year. That was cut by the
Bingaman amendment to 200,000 a year.
Let me describe how it works, because
I am anxious to put a tape recorder on
somebody and go listen to how they de-
scribe this at a town meeting, if they
decide to vote for this.

Two hundred thousand foreign work-
ers can come in as temporary or guest
workers for 2 years. So these 200,000
come in for 2 years; then the second
year another 200,000 can come in, so
you have 400,000 the second year, but
the 200,000 who come in can come in for
2 years, and they can bring their fam-
ily if they wish. Then they have to go
home for a year and take their family
with them, and then they can come
back for 2 more years. Or, they can
come in for 2 years, not bring their
family, go home for a year, and bring
their family for another two years. Or,
they can decide to come in for 2 years
without a family, 2 years without a
family, 2 years without a family, as
long as they stay 1 year between each
of the 2-year periods; as long as they
stay 1 year outside of this country be-
tween those periods. It is the most Byz-
antine thing I have seen.

Now, what are the consequences of
it? The consequences are this: This is
cumulative, so what we have are these
blocks of 200,000 workers who come and
go, come and go. They stay 2 years,
leave a year, bring their family, maybe
don’t bring their family. It is unbeliev-
able. We are not talking about a few
million people here. Add all these fam-
ily members to these 200,000 workers
who come for 2 years with their fami-
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lies and ask yourselves: What kind of
immigration is this? By the way, where
will they get jobs when they come to
this country? We already have an agri-
cultural provision that is in this legis-
lation, so these are not farm workers.
We are not talking about people who
come and pick strawberries here. We
are talking about people who will as-
sume jobs—we are told—in manufac-
turing. Why? Because we don’t have
enough American workers in manufac-
turing? Are you kidding me?

I have described at length on the
floor of the Senate the people who lost
their jobs because their manufacturing
jobs went to China for 20 cents an hour
labor, 7 days a week, 12 to 14 hours a
day. They want to know where to get
people to work in manufacturing? Go
find the people who were laid off—thou-
sands, hundreds of thousands, millions
laid off—because their company de-
cided they were going to make their
products in China. If they need hints,
g0 back and read my previous speeches
on the floor of the Senate. Fruit of the
Loom underwear, a lot of folks worked
there; not anymore. Levi’s, not any
more. Huffy Bicycles, no more. Radio
Flyer, Little Red Wagon, no more. Fig
Newton Cookies, no. All of those folks
worked for all of those companies.
Pennsylvania House Furniture.

My colleague from Pennsylvania is
on the floor. Pennsylvania House Fur-
niture is a great example of what has
been happening, if you want to find
some great workers, some real crafts-
men. I know I have told this story be-
fore, and I will tell it again, because it
is so important and so emblematic of
what is going on.

Not many people know it, but Penn-
sylvania House Furniture, which is fine
furniture—those folks in Pennsylvania
who use Pennsylvania wood and were
craftsmen to put together upper-end
furniture, they all got fired because
La-Z-Boy bought them and they de-
cided they wanted to move Pennsyl-
vania House Furniture to China, and
they did. Now they ship the Pennsyl-
vania wood to China, make the fur-
niture and sell it back here as Pennsyl-
vania furniture. But on the last day of
work with the last piece of furniture
these Pennsylvania House Furniture
craftsmen produced—not many people
know that they turned the last piece of
furniture upside down, and as it came
off the line, all of these craftsmen who
for years have made some of the finest
furniture in this country, decided to
sign the bottom of that piece of fur-
niture. Somebody in this country has a
piece of furniture and they don’t know
it has the signatures of all the crafts-
men at Pennsylvania House Furniture
on the bottom of their piece of fur-
niture. Do you know why they signed
it? Because they understood how good
they were. They didn’t lose their jobs
to China because they didn’t do good
work. They were wonderful craftsmen
and they were proud of their work and
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they wanted to sign that piece of fur-
niture. Somebody has that piece of fur-
niture today, but none of those crafts-
men have a job today. If somebody is
looking for a manufacturing worker, I
can steer them in the right direction.
We have plenty of people in this coun-
try who need these jobs.

We are told two things that are con-
tradictory. We are told there is bona
fide border security in this bill. I hap-
pen to think the way you deal with im-
migration, first and foremost, is to pro-
vide border security. If you don’t have
border security, you don’t have immi-
gration reform because all you will do
is nick at the edges and continue to
have a stream of illegal workers flow-
ing into this country. So the first and
most important step is to provide bor-
der security.

I was here in 1986, and I heard the
promises of border security, but in
fact, there wasn’t border security. Em-
ployer sanctions. In fact, there were
not employer sanctions that were en-
forced. No enforcement on the border
of any consequence; no enforcement
with respect to employer sanctions.

We are told a guest worker provision
is necessary because we cannot provide
border security. Several of those who
have been involved with this com-
promise have said: Workers will come
here illegally or legally; one way or an-
other, they are going to come in. My
colleague has a couple of times pointed
to the Governor of Arizona—and I sus-
pect she did say this; I don’t contest
that—the Governor of Arizona, Gov-
ernor Napolitano, says: You know, if
you build a 50-foot-high fence, those
who want to come in will get a 51-foot
ladder.

Well, if that is the case, if Governor
Napolitano is correct, then I guess we
are not going to have border security
unless we cut the legs off 5l-foot-lad-
ders. The implication of that is: Illegal
immigration is going to occur, like it
or not. Therefore, let’s have a tem-
porary worker program, which means
we will describe as legal those who
come in illegally. That is the point. I
mean, I don’t understand this; I just
don’t.

So I lose the amendment fair and
square to try to strike that temporary
worker provision. I understand where
the votes were on it. But I come to the
floor suggesting let’s do one additional
thing. Let’s at least sunset this provi-
sion.

Here is what will happen for 10 years
under the temporary worker provision.
This chart shows 10 years, 200,000 in the
first year, 200,000 the second year. That
first group of 200,000 will be on their
second year, so as those 200,000 con-
tinue their work the second year, an-
other 200,000 will join them, and then
by the fourth year, we have 600,000. By
the fifth year, we have 800,000.

My proposition is this: Why don’t we
decide to sunset this at the end of 5
years and take a look at it and see. We
have plenty of experience with claims
that have never borne fruit here on the
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floor of the Senate. Why don’t we take
a look at 5 years and see where the
claims were made for the temporary
worker provisions. Were they claims
that turned out to have been accurate
or not?

Now, my understanding is—and I was
looking for a statement in the press
that was reporting on a colleague who
was part of the compromise, if I can
find it. Let me read from Congress
Daily, Wednesday, May 23, which would
have been yesterday.

One change that might win over some
would be a sunset provision which Senator
Byron Dorgan, Democrat, North Dakota,
said he wanted to offer after his proposal to
eliminate the guest worker program failed.

Continuing to quote:

Senator Mel Martinez, Republican of Flor-
ida, who helped negotiate the compromise
immigration bill, said today he would not
consider the sunset proposal a deal breaker.

I am quoting now Senator MARTINEZ
from Congress Daily:

Labor conditions might change, Martinez
said. I don’t see why in five years we
shouldn’t revisit what we have done.

Martinez is among a group of roughly
a dozen Senators dubbed the ‘‘grand
bargainers,” who have agreed to vote
as a block to stop any amendments
they believe would unravel the fragile
immigration compromise on the Sen-
ate floor.

So at least one of the grand bar-
gainers, Senator MARTINEZ, has told
Congress Daily that the amendment I
offer is not a deal breaker. He says:

I think it is perfectly reasonable.

Again quoting him:

I don’t see why in five years we should not
revisit what we have done.

So I would say to my colleagues, at
least one of the ‘‘grand bargainers,’”’ so
described by Congress Daily, has said
the amendment that I offer with Sen-
ator BOXER and Senator DURBIN to pro-
vide a sunset after 5 years to the tem-
porary or guest worker provision would
not be a deal breaker.

We have passed a lot of legislation in
the Congress that represents important
policy choices and a number of those
pieces of legislation have sunset provi-
sions. The farm bill. The farm bill has
sunset provisions in it. The Energy
bill, the bankruptcy reform bill, the in-
telligence reform bill, all have sunset
provisions. The purpose: Let’s find out
what happened and then determine
what we do next. A sunset clause
doesn’t mean a piece of legislation will
not get reauthorized. It might. If all of
the claims that buttress the original
passage turn out to be accurate, then
you might well want to reauthorize it.
But with other pieces of legislation, we
have sunsetted Kkey provisions. Why
wouldn’t we want to do the same with
respect to temporary workers, which
will open the gate and say come into
this country.

This immigration bill that we have,
with 12 million people being deemed
legal, who came without legal author-
ization, that is not enough. We need
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more. I know we had discussion yester-
day about chicken pluckers on the
floor of the Senate. How much money
will chicken pluckers make? Well, I
will tell you one thing about chicken
pluckers and those who do that kind of
work. They are never going to make
the money they used to make because
of downward pressure on wages. That
downward pressure in that sector
comes directly from a massive quan-
tity of cheap labor that has come into
this country. That may be all right if
you are not plucking chickens.

If you are working in one of those
plants and you see what happened to
wage standards and wage rates, it is
very hard to say we are making
progress on behalf of the American
worker. We are not. That is what
brings me to the floor of the Senate. I
regret that I disagree with some very
good friends in the Congress on these
issues. But the fact is that this is very
important public policy. This public
policy and things that attend to it and
relate to it determine what kind of jobs
we are going to have in the future,
what kind of economic expansion we
will have, and what can the middle-in-
come families expect for themselves
and their kids and their lives.

I am not going to speak much longer,
but I wish to say this. I remind all my
colleagues where we have been. Almost
a century ago, there was a man who
was killed. I wrote about him and said
he died of lead poisoning. He actually
was shot 54 times—James Fyler. The
reason he was shot 54 times almost a
century ago is he was one of these peo-
ple who decided to fight for workers’
rights in this country. He believed that
people who were coal miners and went
into a coal mine ought to be able to ex-
pect, one, a fair wage; two, they ought
to expect to be able to work in a safe
workplace; they ought to have the
right to organize and fight for those
things. For that, he was shot 54 times.

For over a century, beginning with
that, we dramatically, and through
great difficulty, improved standards in
this country. We demanded safe work-
places, fair labor standards, and all
these things that would raise people
up. We expended the middle class and
created a country that is extraor-
dinary, a middle class in which they
could find good jobs that paid well and
had decent fringe benefits. They nego-
tiated for decent health care and re-
tirement benefits. We did something
extraordinary in this country. That
didn’t happen by accident.

At this point, all around the country,
with middle-income workers, they see
a retraction of those things, a down-
ward pressure on their income, much
less job security, and too many work-
ers being treated akin to wrenches—
use them up and throw them away. If
you pay $11 an hour, that is too much.
You find workers for $8 an hour, with
no experience. Terrific. Or you can pay
30 cents an hour in China; that is even
better.
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You may say, what does that have to
do with this bill? A lot, in my judg-
ment. That is what pushes me to come
to the floor on these amendments—not
because I wish to hear myself talk or
because I wish to take on friends but
because I think the direction we are
headed in is wrong. Yes, we have an im-
migration problem. I accept that and I
understand that. I believe the first step
to resolving it is border security be-
cause, otherwise, 10 or 15 years from
now, we will be back with another im-
migration problem, and we will under-
stand there was not border security.
Those who tell us there is border secu-
rity are the same ones who tell us, as
Janet Napolitano says, that if we build
a b0-foot fence, they will get a 51-foot
ladder. You can’t stop it, so declare it
legal. Illegal immigration is going to
occur, like it or not; therefore, let’s
have a temporary worker program. I
disagree with that.

The fact is, I don’t know all the nu-
ances of what happened this week. I
know this: The price for the support of
the national Chamber of Commerce in
the last bill brought to the Senate—the
price for the support of the U.S. Cham-
ber of Commerce was to allow them to
bring in this cheap labor in the form of
guest or temporary workers. I didn’t
support it then; I don’t support it now.

We have 1.2 million people who came
in legally last year. I support that
process. That is a quota system. The
process works. We refresh and nurture
this country with immigrants. So 1.2
million were allowed in under the legal
immigration system last year. That
doesn’t count the agricultural workers
who would come in under the AgJdobs
program in this bill. That is another 1
million-plus people.

I also understand the urging and the
interest to try to be sensitive in resolv-
ing the status of people who have been
here a long time. Yes, they came with-
out legal authorization, but they have
been model citizens. They have lived
up the block, down the street, and on
the farm, and they have been among us
and raised their families and gone to
school; they have good jobs. Should we
resolve their status with some sensi-
tivity? Of course, I fully support that.
But you do not resolve that, in my
judgment, by pointing to December 31
of last year and saying, by the way,
anybody who came across December 31
of last year and prior to that is consid-
ered to have legal status in our coun-
try. That is the wrong way to resolve
it.

Let me do two things. Let me urge
my colleagues to support a 5-year sun-
set on this legislation. Let me say a
second time to those with whom I dis-
agree, I respect their views. I disagree
strongly with them. I mean no dis-
respect on the floor of the Senate
about the views they hold. They per-
haps hold them as strongly as I hold
my views. I believe in my heart, when
you look at people who got up this
morning and got dressed and went to
work, many of whom packed a lunch
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bucket, they came home and took a
shower after work because they work
hard and sweat, those people want
something better for their lives in this
country. They want the ability to get
ahead and to get a decent wage for
their work.

Regrettably, all too often, that is
being denied them by a strategy that
says this country values cheap labor.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The sen-
ior Senator from Massachusetts is rec-
ognized.

Mr. KENNEDY. Mr. President, I rise
in opposition to the proposal of the
Senator from North Dakota. I appre-
ciated over the period of these days the
good exchanges we have had on the
issues of the labor conditions in this
country, which is what this legislation
is all about.

I am going to put a chart behind me
that describes the circumstances of
what is happening to undocumented
workers and to American workers in
New Bedford, MA. This is a picture of a
company in New Bedford, MA. This was
taken probably in the last 4 weeks.
These were the undocumented workers
in New Bedford. This sweatshop is rep-
licated in city after city all over this
country. One of the key issues is: Can
we do something about it? We say yes,
and we say our legislation makes a
very important downpayment to mak-
ing sure we do.

Many of these individuals—not all—
are undocumented workers. This is
what happened to these workers. These
workers were fined for going to the
bathroom; denied overtime pay; docked
15 minutes pay for every minute they
were late to work; fired for talking
while on the clock; forced to ration toi-
let paper, which typically ran out be-
fore 9 a.m. So this is the condition in
sweatshops in New Bedford, MA.

These conditions exist in other parts
of my State, regrettably, and other
parts of this country. Why? Because we
have, unfortunately, employers who
are prepared to exploit the current con-
dition of undocumented workers in this
country—potentially, close to 12% mil-
lion are undocumented. Because they
are undocumented, employers can have
them in these kinds of conditions. If
they don’t like it, they tell them they
will be reported to the immigration
service and be deported. That is what is
happening today.

I yield to no one in terms of my com-
mitment to working conditions or for
fairness and decency in the workplace.
That is happening today. The fact that
we have those undocumented workers
and they are being exploited and paid
low wages has what kind of impact in
terms of American workers? It de-
presses their wages. That should not be
too hard to grasp. Those are the facts.

Now what do we try to do with this
legislation? We are trying to say:
Look, the time of the undocumented is
over. You are safe. You will not be de-
ported. Therefore, you have labor pro-
tections. If the employer doesn’t do
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that, you have the right to complain, a
right to file something with the Labor
Department, and we are going to have
a thousand labor inspectors who are
going to go through the plants in the
country to make sure you are pro-
tected. That doesn’t exist today. It will
under this legislation.

So what we are saying is that those
who are coming in to work temporarily
are going to be treated equally under
the U.S. labor laws. Employers must
provide them workers’ compensation.
So if something happens to them in the
workplace, they will be compensated
rather than thrown out on the street.
Employers with histories of worker
abuse cannot participate in the pro-
gram. There are the penalties for em-
ployers who break the rules, which
never existed before.

Now, we say: Well, you may very well
be taking jobs from American workers.
That is the question. What do you have
to do to show that you are not going to
take jobs from American workers?
Well, if the employer wants to hire a
guest worker, the employer must ad-
vertise extensively before applying for
a temporary worker. The employer
must find out if any American responds
to that. If they do, they get the job. So
the employer has to advertise and the
employer must hire any qualified
American applicant. Temporary work-
ers are restricted in areas with high
unemployment, and employers cannot
undercut American wages by paying
temporary workers less.

So we are saying the temporary
workers are going to come in and be
treated as American workers, and
those who are undocumented are going
to be treated as American workers.
That is not the condition today. That
is the condition in this legislation.
How do we get there? Well, we get
there with a comprehensive approach.
What do you mean by a comprehensive
approach? We are saying a comprehen-
sive approach is that you are going to
have border security. That is part of it.
But you are also going to have the op-
portunity for people who are going to
come in here through the front door—
if you have a limited number of people
coming in through the front door, and
that number is down to 200,000 now,
they will be able to come through the
front door, and they will be able—in
areas where American workers are not
present, willing or able to work—to
work in the American economy, with
labor protections, which so many do
not have today.

But we are going to have to say you
need a combination of things—the se-
curity at the border. You have a guest
worker program which is part of the
combination. Is that it? No, no, it is
not it. You have to be able to show
your employer that you have the bio-
metric card to show that you are le-
gally in the United States. Therefore,
you have rights. If that employer hires
other people who do not have that
card, they are subject to severe pen-
alties. That doesn’t exist today.
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So when we hear all these voices
about what is happening about the ex-
ploitation of workers, that happens to
be true today. But those of us who have
been working on this are avoiding that
with the proposal we have on this par-
ticular issue.

Included in this proposal—the Sen-
ator makes a very good point, although
I never thought we sunsetted the Bank-
ruptcy Act. I wish we had. In this legis-
lation, we have the provisions which
set up and establish a commission. The
commission in the Ilegislation does
this: In section 412 we say: Standing
commission on immigration and labor
markets. The purpose of the commis-
sion is what? To study the non-
immigrant programs and the numerical
limits imposed by law on admission of
nonimmigrants; to study numerical
limits imposed by law on immigrant
visas, to study the limitations
throughout the merit-based system,
and to make recommendations to the
President and the Congress with re-
spect to these programs.

So we have included in this legisla-
tion a very important provision to re-
view the program we have. That panel
is made up of representatives of the
worker community, as well as the busi-
ness community to make these annual
reports to Congress about how this pro-
gram is working so that we will then
be able to take action: Not later than
18 months after date of enactment and
every year thereafter, submit a report
to the President and the Congress that
contains the findings, the analysis con-
ducted under paragraph 1; make rec-
ommendations regarding adjustments
of the program so as to meet the labor
market needs of the United States.

What we have built into this is a pro-
posal to constantly review this pro-
gram and report back to the Congress,
so if we want to make the judgment to
change the numbers, the conditions,
the various incentives, we have the op-
portunity to do so. We believe—and I
think the Senator makes a valid
point—that it is useful to have self-cor-
rective opportunities. He would do it
by ending the program, by finishing it,
by sunsetting it. We do it by having a
review by people who can make a judg-
ment and a decision and give informa-
tion to Congress so that we can do it.

There is one final point I wish to
make. We have a system, as the Sen-
ator from North Dakota pointed out,
where people will work here, go back to
their country of origin for a period of
time, come back to work, go back to
their country, and come back to work.
Under our proposal, they get a certain
number of points under the merit sys-
tem which help move them on a path-
way toward a green card and toward
citizenship.

I wish that merit system could be
changed in a way that favored workers
more extensively and provided a great-
er balance between low skill and high
skill because the labor market de-
mands both. If you read the reports of
the Council of Economic Advisers, you
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find there is a need for high skill, but
8 out of the 10 critical occupations are
also low skill. We have tried, during
this process, to see if we couldn’t find
equal incentives for both.

It is a fair enough criticism to say
this merit system is more skewed to-
ward the high skilled than it is toward
the low skilled, but there are still very
important provisions and protections
in there for low skilled, and there are
additional points added in case of fam-
ily associations or if you are a member
of an American family.

I really do not see the need. We
moved from 400,000 down to 200,000.
This is a modest program at best. We
have in the legislation the report that
will be made available to the Congress
on a variety of areas. We have been
very careful to make sure that every-
one who is going to participate in this
program, who is going to come in le-
gally, is going to have the protections
for working families today. That
doesn’t exist today. This legislation
does protects them. The amendment of
the Senator from North Dakota would
cut out those provisions with regard to
the temporary worker program.

The fact is, we need some workers in
this country. All of us will battle and
take great pride in being the champion
of the increase in the minimum wage,
and I commend my friend from North
Dakota for his support over the years
in increasing the minimum wage. We
are very hopeful that we are going to
finally get that increase in the next
couple of days as part of this other leg-
islation, the supplemental. We will be
out here trying to get further increases
in protections for American workers.

This is a modest program. It has the
self-corrective aspect to it. It is a pro-
gram that ought to be tried, and it
ought to be implemented.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The sen-
ior Senator from Pennsylvania is rec-
ognized.

Mr. SPECTER. Mr. President, recog-
nizing the good-faith interest of the
Senator from North Dakota in pro-
posing this amendment, I nonetheless
believe it should be rejected by the
Senate. What the Senator from North
Dakota has here is a fallback position.
He offered an amendment yesterday to
eliminate the guest worker program.
Having failed there, he has a fallback
position of trying to have it sunsetted.

There is no doubt about the need for
guest workers in our economy. Last
yvear in the Judiciary Committee, we
held extensive hearings on this matter.
We did not hold hearings this year, and
we did not process this legislation
through the Judiciary Committee,
which in retrospect may have been a
mistake, but here we are. But we have
an ample record from last year.

We had the testimony of Professor
Richard Freeman from Harvard out-
lining the basic fact that immigration
raises not only the GDP of the United
States because we have more people
now to do useful activities, but it also
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raises the part of the GDP that goes to
the current residents in our country.

We heard testimony from Professor
Henry Holzer of Georgetown University
to the effect that immigration is a
good thing for the overall economy. ‘It
does lower costs. It lowers prices. It en-
ables us to produce more goods and
services and to produce them more effi-
ciently.”

The executive director of the Stan-
ford Law School program on law, eco-
nomics, and business, Dan Siciliano,
testified that there is a ‘“‘mismatch be-
tween our U.S.-born workers’ age,
skills, and willingness to work, and the
jobs that are being created in the econ-
omy, in part as a function of our own
demographics, whether they be elder
care, retail, daycare, or other types of
jobs.”

There is no doubt that there is a tre-
mendous need for a guest worker pro-
gram in our restaurants, hotels, on our
farms, in landscaping, wherever one
turns.

The Assistant Secretary of Policy at
the U.S. Department of Labor testified
earlier this month before the House
Immigration Subcommittee that there
are three fundamental reasons the
United States needs immigrants to fuel
our economy. That is the testimony of
Assistant Secretary Leon Sequeira.
The reasons he gives are that we have
an aging workforce; we do not have
enough people of working age to sup-
port the economy and support the so-
cial welfare programs, such as Social
Security for the aging population; and
immigrants contribute to innovation
and entrepreneurship.

The chart which had been posted
shows that the guest worker program
is being treated fairly. Senator KEN-
NEDY has outlined in some detail the
review and analysis of the program, so
the Congress is in a position to make
modifications, if necessary.

After the laborious efforts in pro-
ducing this bill, it would be my hope
that we would not have to revisit it on
an automatic basis in 5 years. If we
find a need to do so, we will be in a po-
sition to undertake that review and to
have congressional action if any is war-
ranted. But on the basis of the record
we have before us, I think this amend-
ment ought to be rejected, and I urge
my colleagues to do just that.

The PRESIDING OFFICER. The Sen-
ator from Arizona is recognized.

Mr. KYL. Mr. President, unless the
Senator from North Dakota wishes to
briefly respond to Senator SPECTER, let
me speak for 3 or 4 minutes.

I join Senator SPECTER in urging our
colleagues to defeat this amendment.
This is simply a light version of the
amendment we defeated a couple days
ago that would have eliminated the
temporary worker program.

The problem here is twofold. First,
there has been a basic agreement that
even though Republicans generally did
not want to allow illegal immigrants
to remain in the United States and, in
some situations, be permitted to stay
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here for the rest of their lives, if that
is their desire, and even get a green
card and ultimately become citizens,
there was an understanding that cer-
tain tradeoffs had to occur if we were
going to get legislation. Part of the
legislation does enable some 12 to 15
million people to have that right, as
well as immigrants whose applications
are pending, many of whom have no
reasonable expectation of being able to
naturalize, to actually be able to come
here and get green cards and natu-
ralize, perhaps some 4 million people.

If we have a temporary worker pro-
gram, which is part of what Senators
such as myself were proposing to re-
lieve our labor shortages, if that pro-
gram is only in existence temporarily
but these other benefits are conferred
permanently, you can see that you
have a significant imbalance in the leg-
islation.

Somebody said: What is mine is
mine, and what is yours is up for grabs.
In other words, one side pockets the
ability of all the illegal immigrants to
stay here, to get citizenship rights if
they go through all of the process that
enables them to do that, but the tem-
porary worker program, which is de-
sired by many in the business commu-
nity and many foreign nationals who
want the opportunity to come here and
work, is only going to be temporary,
and that might go away. That is not a
fair way to proceed to the legislation,
to have what you like is permanent,
what I like is only temporary.

But there is a deeper problem. The
whole point of having a temporary
worker program is to ensure we are
going to meet our labor needs in the fu-
ture. We don’t know exactly what
those labor needs are, but they are
going to be substantial. If you cannot
plan with certainty that you know you
can expand your business, you can
make the capital investment in what-
ever the business is—let’s say a
meatpacking plant—that you are going
to need some foreign nationals to come
here on a temporary basis with a tem-
porary visa to meet the employment
needs because you found in the past
that there are not sufficient Americans
who have applied for that kind of work
in the past, so you know you are going
to need the temporary worker pro-
gram, but you don’t know whether that
program is going to be in existence in
5 years, are you going to make the cap-
ital investment necessary? Are you
going to be able to provide more tax
base, more employment opportunities
for Americans, as well as others, pro-
vide for more consumer choice in the
country if you don’t know you are
going to have the labor force necessary
to meet your needs?

Having a temporary worker program
is not going to meet our long-term
needs. As a result, I suggest that for
planning purposes, for being able to
know that labor pool is going to be
available if we need it, we are going to
have to have this temporary worker
program. Therefore, there is not very
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much difference between simply elimi-
nating the program now and saying in
b years it is going to evaporate unless
we take steps to reinitiate it.

I urge my colleagues to vote against
the amendment. We defeated an
amendment a few days ago. This is a
killer amendment. Everybody knows
that if this program goes away, it un-
dercuts the entire program we tried to
craft in a bipartisan way. We have to
relieve the magnet of illegal employ-
ment in this country. That magnet is
jobs that Americans won’t do. As long
as there is an excess of labor demand
over supply, that magnet for illegal
immigration is going to continue to
pull people across our borders. That
magnet is demagnetized when we have
a temporary worker program that says
we now have a legal way for you to
meet your labor needs. It can be done
within the rule of law. It is based on
temporary workers. We need to Kkeep
that in this bill. It cannot be subject to
some kind of a sunset so that it dis-
appears b years from now and we have
no idea at that point how to meet our
labor needs.

I urge my colleagues, as we did 2 days
ago, to reject the Dorgan amendment.

The PRESIDING OFFICER. The Sen-
ator from North Dakota is recognized.

Mr. SPECTER. Will the Senator yield
to me for a very brief unanimous con-
sent request?

Mr. DORGAN. Mr.
course I will yield.

The PRESIDING OFFICER. The sen-
ior Senator is recognized.

AMENDMENT NO. 1168, AS MODIFIED

Mr. SPECTER. Mr. President, I ask
unanimous consent that the previously
agreed to Hutchison amendment No.
1168 be modified to read ‘‘on page T,
line 2.”

The PRESIDING OFFICER. Without
objection, it is so ordered. The amend-
ment is so modified.

Mr. KENNEDY. Will the Senator
yield for a request?

The PRESIDING OFFICER. The Sen-
ator from Massachusetts is recognized.

Mr. KENNEDY. Mr. President, I ask
unanimous consent that at 12:15 p.m.,
the Senate proceed to a vote in rela-
tion to the Akaka amendment No. 1186,
to be followed by a vote in relation to
the Coleman amendment No. 1158; that
no amendments be in order to either
amendment prior to the vote; that
there be 2 minutes of debate equally di-
vided and controlled in the usual form
prior to each vote and that the second
vote in the sequence be 10 minutes in
length; further, that at 2:15 p.m., the
Senate proceed to vote in relation to
the Dorgan amendment No. 1181, with 5
minutes of debate equally divided and
controlled in the usual form prior to
the vote, with no amendment in order
to the Dorgan amendment prior to the
vote, all without further intervening
action or debate.

The PRESIDING OFFICER. Is there
objection?

Mr. SPECTER. Reserving the right
to object, Mr. President, I ask only

President, of
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that the Senator from Massachusetts
amend the request to give Senator
COLEMAN 5 minutes before the 12:15
vote.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DORGAN. Mr. President, reserv-
ing the right to object, Senator DURBIN
will ask to speak for 10 minutes, and
we will do that in addition to the 10
minutes I will want to speak before my
vote, if that is acceptable.

The PRESIDING OFFICER. Without
objection, the amended unanimous
consent request is agreed to.

Mr. KENNEDY. Mr. President, as I
understand the request, the time the
Senator is getting is prior to his vote
at 2:15.

Mr. DORGAN. Prior to my vote.

Mr. KENNEDY. And there will be
time prior to that available as well for
the Senator from Illinois.

Mr. SPECTER. Mr. President, fol-
lowing the entry of that unanimous
consent request, I would ask the Sen-
ator from Massachusetts if we could
call up the McCain amendment with
the modification change which is at
the desk and ask that it be adopted.

The PRESIDING OFFICER. Without
objection, the pending amendment is
set aside and the Kennedy unanimous
consent request, as amended by Sen-
ator DORGAN and Senator SPECTER, is
agreed to.

AMENDMENT NO. 1190, AS MODIFIED

Mr. SPECTER. Mr. President, I urge
adoption of the McCain amendment
with the modifications which are at
the desk.

The PRESIDING OFFICER. The
clerk will report the amendment, as
modified.

The legislative clerk read as follows:

The Senator from Pennsylvania [Mr. SPEC-
TER], for Mr. MCcCAIN, for himself, Mr.
GRAHAM, and Mr. BURR, proposes an amend-
ment numbered 1190, as modified, to amend-
ment No. 1150.

The amendment, as modified, is as
follows:

On page 293 redesignate paragraphs (3) as
(4) and (4) as (b).

On page 293, between lines 33 and 34, insert
the following:

‘(3) PAYMENT OF INCOME TAXES.—

‘“‘(A) IN GENERAL.—Not later than the date
on which status is adjusted under this sec-
tion, the alien establishes the payment of
any applicable Federal tax liability by estab-
lishing that—

‘(i) no such tax liability exists;

‘‘(ii) all outstanding liabilities have been
paid; or

‘“(iii) the alien has entered into an agree-
ment for payment of all outstanding liabil-
ities with the Internal Revenue Service.

*(B) APPLICABLE FEDERAL TAX LIABILITY.—
For purposes of clause (i), the term ‘applica-
ble Federal tax liability’ means liability for
Federal taxes, including penalties and inter-
est, owed for any year during the period of
employment required by subparagraph (D)(i)
for which the statutory period for assess-
ment of any deficiency for such taxes has not
expired.

“(C) IRS COOPERATION.—The Secretary of
the Treasury shall establish rules and proce-
dures under which the Commissioner of In-
ternal Revenue shall provide documentation
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to an alien upon request to establish the
payment of all taxes required by this sub-
paragraph.

‘(D) IN GENERAL.—The alien may satisfy
such requirement by establishing that—

‘(i) no such tax liability exists;

‘‘(ii) all outstanding liabilities have been
met; or

‘“(iii) the alien has entered into an agree-
ment for payment of all outstanding liabil-
ities with the Internal Revenue Service and
with the department of revenue of each
State to which taxes are owed.

Mr. MENENDEZ. Mr. President, re-
serving the right to object, would
somebody tell the body what the
McCain amendment is?

Mr. SPECTER. Yes. As I had ex-
plained earlier this morning, the
McCain amendment has a provision for
the payment or a requirement of the
payment of back Federal taxes.

Mr. MENENDEZ. The payment of
back Federal taxes?

Mr. SPECTER. Mr. President, it calls
for payment of back Federal taxes.

Mr. MENENDEZ. Mr. President, I
have not had an opportunity to see the
amendment, so I would object at this
time. I may not ultimately object, but
I would object at this time.

The PRESIDING OFFICER. The ob-
jection of the Senator from New Jersey
is acknowledged.

The Senator from North Dakota is
recognized.

AMENDMENT NO. 1181

Mr. DORGAN. Mr. President, my col-
league from Arizona used the dreaded
words ‘‘killer amendment.” It is like
killer bees and killer whales. On the
Senate floor, it is ‘‘killer amendment.”
Pass this amendment, and we will kill
the bill, we are told.

I said yesterday that it is like the
loose thread on a cheap sweater: You
pull the thread, and the arm falls off
or, God forbid, the whole thing comes
apart. It is not just this bill. This hap-
pens every single time a group of peo-
ple bring a bill to the floor of the Sen-
ate. If you amend it, if you change our
work, then somehow you kill what we
have done. Of course, that is not the
case at all.

Let me talk about a couple of the
items that have been raised. Worker
protection. The workers in New Bed-
ford, MA. Let me describe to you a
worker in the Gulf of Mexico just after
Hurricane Katrina hit. His name is
Sam Smith. Sam Smith was an elec-
trician. Just after Katrina hit, he knew
there was going to be a lot of recon-
struction work. Sam Smith was a
skilled craftsman, an electrician. He
was told by an employer that he could
come back and take a $22 an hour job—
$22 an hour—for work as an electrician.
The job would last 1 year. It only
lasted a couple weeks. I don’t have the
picture to show you, but I have had it
here on the floor before to show what
Sam Smith faced, and it was a picture
very similar to New Bedford, MA.
Those who came into this country, pre-
sumably illegally, living in squalid
conditions, being given very low wages
to take the work Sam Smith was prom-
ised.
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What is the solution? Well, the fact
is, in New Bedford, MA, and in this
case, the employer is guilty, in my
judgment, of mistreating its workers.
We have worker protection laws in this
country. We have worker protections.
If an employer abuses them in New
Bedford, MA, or New Orleans, LA, that
employer is responsible. Law enforce-
ment is responsible to investigate and
prosecute.

That is not what this bill is about.
My colleague says, well, the way to re-
solve the situation in New Bedford,
MA, is to make the illegal immigrants
working there legal. Just describe
them as legal. Would that be the way
you would handle it in New Orleans,
LA, to say, well, the people who came
in to take Sam’s job should be deemed
legal? I don’t think so. Why not punish
the employer for abusing the rights of
these immigrant workers and why not
restore those jobs to those who were
the victims of the hurricane in the first
place? Is the principle here that we de-
scribe the problem as mistreatment of
workers who are illegal immigrants,
and therefore what we will do is deem
them legal to hold those jobs and
therefore expect some other kind of be-
havior by the employer? I don’t think
so. So that is a specious argument,
frankly. We have worker protection
laws. They ought to be enforced. If
they are not enforced, there is some-
thing wrong with the system.

Now, one of my colleagues says there
is no doubt that we need additional
workers. Oh yes, there is doubt—prob-
ably not in the U.S. Chamber of Com-
merce. There is no doubt they want ad-
ditional cheap labor. But there is plen-
ty of doubt.

My colleague says there is an econo-
mist from Harvard who says this raises
the GDP, this bringing in of immigrant
labor, presumably illegal labor, deter-
mining that they are then legal once
they have come across illegally. It
raises the GDP. Well, you can get a
Harvard economist to say anything
you want. We all know that.

Let me describe my Harvard econo-
mist—my Harvard economist, Pro-
fessor George Borjas. Here is what he
says. The impact of immigration be-
tween 1980 and 2000 on U.S. wages is
lower wages in this country, and he de-
scribes which ethnic group is hurt the
worst. Hispanics are hurt the worst and
Blacks next.

My colleague says that his Harvard
economist states that one of the bene-
fits of bringing in this additional labor
from outside of our country is lower
costs. Well, in my hometown, I under-
stand what lower costs means. It
means they are going to pay less to the
people making it. That is called lower
wages. And that is exactly what my
Harvard professor says is the case.

The PRESIDING OFFICER. The Sen-
ator will suspend.

Under the previous order, the Sen-
ator from Minnesota is recognized for 5
minutes.

Mr. DORGAN. Mr. President, I pro-
foundly misunderstood the unanimous
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consent request. That is my fault, not
the Presiding Officer’s. I will ask con-
sent, of course, to speak after the
break for the luncheons, and I guess we
have in order 10 minutes for me and 10
minutes for Senator DURBIN prior to
the vote on my amendment; is that
correct?

The PRESIDING OFFICER. Is there
objection?

Mr. KENNEDY. Mr. President, I am
not going to object to the time. The
Senator ought to have wrap-up on this.
But if we can have the 5 minutes prior
to the Senator’s last 5 minutes, I would
be agreeable.

Mr. DORGAN. One of the things I am
good at is wrapping up. So let me wrap
up in 2 minutes by going through this
grid so that we would then recognize
Senator COLEMAN for the time he has

been given.

The PRESIDING OFFICER. Is there
objection?

Mr. COLEMAN. Mr. President, re-

serving the right to object, there is a
unanimous consent agreement that
says the vote starts at 12:15. I want to
make sure everything is pushed back
accordingly, if there is an extra 2 min-
utes here.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DORGAN. Mr. President, I will
yield the floor to the Senator from
Minnesota. I will have time to wrap up.
If we are in a time requirement, I will
yield the floor and find time elsewhere.

The PRESIDING OFFICER. The Sen-
ator from Minnesota is recognized for 5
minutes.

AMENDMENT NO. 1190

Mr. COLEMAN. Mr. President, I first
ask unanimous consent that the
McCain amendment, No. 1190, which
was called up as modified, with the
changes at the desk, be adopted.

The PRESIDING OFFICER. Is there
objection?

Mr. MENENDEZ. Reserving the right
to object, is this the same amendment
that was just offered a few minutes
ago?

Mr. COLEMAN. Yes.

Mr. MENENDEZ. I have no objection.

The PRESIDING OFFICER. Is there
further debate on the amendment?

If not, the question is on agreeing to
the amendment.

The amendment (No. 1190), as modi-
fied, was agreed to.

Mr. McCAIN. I thank the bill man-
agers for agreeing to accept this
amendment, which I am pleased to be
joined in sponsoring with Senator
GRAHAM.

As my colleagues will hear through-
out this debate, the bipartisan group of
Members who developed this legisla-
tion, along with representatives of the
administration, worked to develop this
comprehensive reform measure with
the foremost goal of developing a pro-
posal that can be enacted this year. It
is not a bill on which we are just
“‘going through the motions.”” Like any
legislation on an expansive issue like
immigration reform, this is a complex
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compromise agreement, and that
means that while perhaps no one is en-
tirely happy with every single provi-
sion in the bill, we believe it provides a
solid foundation for this floor debate.
It is a serious proposal to address a
very serious problem.

When Senator KENNEDY and I first
proposed legislation in May 2005, it in-
cluded, among other things, a series of
strict requirements that the undocu-
mented population would have to ful-
fill before being allowed to get in the
back of the line and apply for adjust-
ment of legal status. One of those pro-
visions failed to be part of the con-
sensus before us today due to concerns
raised with respect to practicality.
That provision required the undocu-
mented to pay any back-taxes owed as
a result of their time living and work-
ing in our country illegally.

I strongly believe everyone living and
working in our country has an obliga-
tion to meet all tax obligations, re-
gardless of convenience or practicality.
Yes, requiring any undocumented im-
migrant to prove he or she has met
their tax obligations will take man-
power. After all, we are talking about
as many as 12 million people. Undocu-
mented immigrants will most likely
have to find and submit plenty of pa-
perwork to prove they have met their
obligations. But that is what citizens
here do. We pay our taxes. We may
complain, but we pay our taxes. And
while I don’t doubt that it may be a
difficult undertaking to require as a
condition of receiving permanent sta-
tus in the United States the payment
of back-taxes, that isn’t a good reason
to toss the requirement aside. If an un-
documented immigrant is willing to
meet the many stringent requirements
we are calling for under this bill, and I
think they will be willing, including
learning English and civics, paying
hefty fines, and clearing background
checks, that person should also have to
prove their tax obligations have been
fulfilled prior to adjusting their status.

Again, I thank the bill managers and
urge the adoption of this amendment.

Mr. BURR. Mr. President, I support
the amendment offered by Senator
McCAIN that requires the collection of
back taxes from those who have
worked in our country illegally and
seek future adjusted status.

As one of the Founders of our Nation,
Benjamin Franklin, wisely acknowl-
edged long ago, ‘‘In this world, nothing
is certain but death and taxes.” All in-
dividuals enjoying the American life-
style have to pay taxes. As burden-
some, painful, and onerous as the proc-
ess may be, anyone who lives and
works in the United States has the re-
sponsibility to pay Uncle Sam. The
people whose legal status is affected by
this bill should be no different. If they
have worked in our country illegally,
they should not get a free-ride when it
comes to paying the tax obligations
they have avoided for the time that
they have been here.

Undocumented aliens who seek to as-
similate into our society and want to

CONGRESSIONAL RECORD — SENATE

become American citizens have high
hurdles to overcome—and that is the
way it should be. Those who want to
become a part of our great country
must come out of the shadows, tell us
who they are, pay heavy fines, return
to their country, learn English, con-
sistently hold a job, follow the law, and
they should also have to pay their tax
obligations. There is no doubt that
these requirements will be difficult to
achieve for those seeking adjusted sta-
tus—both practically and financially.
However, this additional requirement
is absolutely necessary. Payment of
back taxes for unauthorized work is
not only financially critical, it is mor-
ally right.

The PRESIDING OFFICER. The Sen-
ator from Minnesota is recognized for 5
minutes.

AMENDMENT NO. 1158

Mr. COLEMAN. Mr. President, I just
want to, in perhaps less than 5 min-
utes, address the amendment we are
going to vote on in a little bit, at 12:35.
It is a simple amendment.

There is existing Federal law which
says that municipalities may not re-
strict in any way—the language is very
clear—in any way prohibit or restrict
any governmental entity from sharing
information with Federal authorities
about immigration status. It is the
law. The law says you can’t restrict
from sending, maintaining, or exchang-
ing. What has happened is that some
cities—referred to as so-called sanc-
tuary cities—have adopted policies to
circumvent what has been Federal law
since 1996. I want my colleagues to un-
derstand that this is an amendment to
a bill that, if passed, will end the need
for sanctuary cities. If passed, this bill
will allow folks to come out of the
shadows and into the light. The only
folks who won’t come into the light
will be those folks who have criminal
problems. In other words, if this bill is
passed with this amendment, it will
allow folks to come out of the shadows,
a concept that I support, and I want to
make sure we do the right thing.

In the existing bill, we are telling
employers they cannot create a sanc-
tuary, they cannot create a haven for
illegal aliens. We are saying to them
that if they do, they will be penalized.
If we do that, we should also then go to
those cities or communities which are
creating these sanctuaries and say to
them that everyone is going to follow
the rule of law, everyone is going to.

I think one of the challenges we face
in getting the public to accept what we
are trying to do is that there is a sense
that somehow we are not following the
rule of law. So this is very simple. If we
are telling employers that they cannot
provide a sanctuary, that they cannot
shield individuals, then we have to tell
the same thing to cities and to commu-
nities.

Lastly, there are those who say:
Well, this is going to impact crime vic-
tims. The reality is that these sanc-
tuary cities protect criminals. They
are not limited. It protects criminals.
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So if we pass the underlying bill, folks
can come out of the shadows. And for
those who want to stay in the shadows,
they should not get sanctuary by a city
policy that is in contravention to ex-
isting Federal law. I believe those poli-
cies violate existing Federal law and in
doing so protect criminals.

Let’s uphold the rule of law. Let’s do
what is the right thing and the fair
thing, and let’s support this amend-
ment, which, again, very simply—very
simply—requires cities and commu-
nities to comply with what has been
Federal law since 1996. Let’s tell the
public that this bill is about respecting
the law at every phase.

I hope my colleagues will support my
amendment to get rid of this concept of
sanctuary cities.

Mr. KENNEDY. Mr. President, I won-
der if the Senator will yield the last
minute and a half to the Senator from
Colorado. Would he be willing to do
that?

Mr. COLEMAN. I yield the remainder
of my time.

The PRESIDING OFFICER. The Sen-
ator from Colorado is recognized.

Mr. SALAZAR. Mr. President, I
thank my friend from Minnesota for
yielding me a minute and a half of
time. I come to the floor to speak
against his amendment, No. 1158. At
the end of the day, what his amend-
ment would do—it appears to be innoc-
uous on its face—it would essentially
make cops out of emergency room
workers, out of school teachers, and
out of local and State cops.

The reality is that we have a respon-
sibility at the Federal Government to
make sure we are enforcing our immi-
gration laws as a national government.
We ought not to put emergency room
workers, we ought not to put school
teachers in a position where they have
to be the cops of our immigration laws
in our country. New York City Mayor
Bloomberg, in his own statement in op-
position to this amendment, said:

New York City cooperates fully with the
Federal Government when an illegal immi-
grant commits a criminal act. But our city’s
social services, health and education policies
are not designed to facilitate the deportation
of otherwise law-abiding citizens.

Do we want somebody by the name of
Martinez simply to go into an emer-
gency room and to have that emer-
gency room responder be in a position
where he has to act as a cop because he
suspects somebody named Martinez
might be illegal?

This is a bad amendment. It will cre-
ate problems. I urge my colleagues to
oppose it.

AMENDMENT NO. 1186

The PRESIDING OFFICER. Under
the previous order, there will now be 2
minutes of debate, equally divided, on
amendment No. 1186, offered by the
Senator from Hawaii, Mr. AKAKA. Who
yields time?

Mr. KENNEDY. Mr. President, I see
the Senator from Hawaii. Could we
delay the 1 minute? I ask unanimous
consent we delay the 1 minute for 30
seconds.
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Mr. President, I yield myself 1
minute.
I thank the Senator from Hawaii,

Senator AKAKA. He has brought to the
Senate the fact that there are about
20,000 immediate relatives of coura-
geous Filipino families who served
with American forces in World War II.
They would be entitled under the other
provisions of the bill to come here to
the United States. This particular pro-
posal moves this in a more expeditious
way. These are older men and women
who have been members of families
who served with American fighting
forces in World War II. He offered this
before. It was accepted unanimously. I
hope the Senate will accept a very
wise, humane, and decent amendment
by the Senator from Hawaii.

The PRESIDING OFFICER. The Sen-
ator from Hawaii is recognized for 1
minute.

Mr. AKAKA. Mr. President, I thank
the chairman for bringing this forward.
My amendment seeks to address and
resolve an immigration issue that,
while rooted in a set of historical cir-
cumstances that occurred more than
seven decades ago, still, and sadly, re-
mains unresolved today. It is an issue
of great concern to all Americans who
care about justice and fairness. It goes
back to 1941, when President Roosevelt
issued an Executive order, drafting
more than 200,000 Filipino citizens into
the United States military. During the
course of the war, it was understood
that the Filipino soldiers would be
treated like their American comrades
in arms and be eligible for the same
benefits. But this has never occurred.

In 1990, the World War II service of
Filipino veterans was finally recog-
nized by the U.S. Government and they
were offered an opportunity to obtain
U.S. citizenship. Today we have 7,000
Filipino World War II veterans in the
United States. The opportunity to ob-
tain U.S. citizenship was not extended
to the veterans’ sons and daughters,
about 20,000 of whom have been waiting
for their visas for years.

While the Border Security and Immi-
gration Reform Act of 2007 raises the
worldwide ceiling for family-based
visas, the fact remains that many of
the naturalized Filipino World War II
veterans residing in the United States
are in their eighties and nineties, and
their children should be able to come
to America to take care of their par-
ents. My amendment makes this pos-
sible. I urge my colleagues to support
my amendment and to make this come
through for our Filipino veterans and
their families.

The PRESIDING OFFICER. The time
of the Senator has expired. The ques-
tion is on agreeing to amendment No.
1186, offered by Senator AKAKA.

Mr. KENNEDY. Mr. President, I ask
for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The clerk will call the roll.

The legislative clerk called the roll.
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Mr. DURBIN. I announce that the
Senator from South Dakota (Mr. JOHN-
SON) is necessarily absent.

Mr. LOTT. The following Senators
are necessarily absent: the Senator
from Kansas (Mr. BROWNBACK), the
Senator from North Carolina (Mr.
BURR), and the Senator from Wyoming
(Mr. THOMAS).

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 87,
nays 9, as follows:

[Rollcall Vote No. 176 Leg.]

YEAS—87
Akaka Domenici McConnell
Alexander Dorgan Menendez
Allard Durbin Mikulski
Baucus Ensign Murkowski
Bayh Feingold Murray
Bennett Feinstein Nelson (FL)
Biden Graham Nelson (NE)
Bingaman Grassley Obama
Bond Hagel Pryor
Boxer Harkin Reed
Brown Hatch Reid
Byrd Hutchison Roberts
Cantwell Inouye Rockefeller
Cardin Kennedy Salazar
Carper Kerry Sanders
Casey Klobuchar Schumer
Clinton Kohl Shelby
Coburn Kyl Smith
Cochran Landrieu Snowe
Coleman Lautenberg Specter
Collins Leahy Stabenow
Conrad Levin Stevens
Corker Lieberman Tester
Cornyn Lincoln Thune
Craig Lott Voinovich
Crapo Lugar Warner
DeMint Martinez Webb
Dodd McCain Whitehouse
Dole McCaskill Wyden

NAYS—9
Bunning Gregg Sessions
Chambliss Inhofe Sununu
Enzi Isakson Vitter

NOT VOTING—4

Brownback Johnson
Burr Thomas

The amendment (No. 1186) was agreed
to.

Mr. KENNEDY. Mr. President, I
move to reconsider the vote.

Mr. CRAIG. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

CHANGE OF VOTE

Mr. HAGEL. Mr. President, I ask
unanimous consent that I be registered
in favor of vote No. 176, the Akaka
amendment. My change will not affect
the outcome. I ask unanimous consent
that my vote be changed from ‘‘nay’ to
ssyea.av

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The foregoing tally has been
changed to reflect the above order.)

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

AMENDMENT NO. 1158

Mr. KENNEDY. Mr. President, I un-
derstand there is 2 minutes evenly di-
vided. I yield our minute to the Sen-
ator from New Jersey.

The PRESIDING OFFICER. Under
the previous order there will be 2 min-
utes equally divided on amendment
1158, offered by the Senator from Min-
nesota.
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The Senator from Minnesota is rec-
ognized.

Mr. COLEMAN. Mr. President, I want
my colleagues to listen. I want my col-
leagues to understand there is nothing
in this amendment that requires teach-
ers, hospital workers, anyone, to do
anything. What it simply does is it lifts
a gag order. It lifts a policy and a prac-
tice in some cities that gags police offi-
cers from doing their duty, from com-
plying with what has been Federal law
since 1996.

There is no requirement that any-
body do anything. It lifts the gag
order. There was testimony by Houston
police officer John Nichols before the
House Judiciary subcommittee. He said
this: When we shackle law enforcement
officers in such a manner, instead of
protecting U.S. citizens and people
here legally, the danger to society
greatly increases by allowing poten-
tially violent criminals to freely roam
our streets.

If the underlying bill is passed, there
should be no need for sanctuary cities.
The only folks who will want to remain
in the shadows will be those who do not
want anyone to know they are in the
shadows. These present sanctuary cit-
ies, if the law passes, will protect
criminals, and we should again get rid
of the gag order. That is all this
amendment does.

The PRESIDING OFFICER. The Sen-
ator from New Jersey is recognized for
1 minute.

Mr. MENENDEZ. Mr. President, this
amendment undoes what State and
local police have long sought to do,
separate their activities from those of
Federal immigration orders, because
they understand some of the toughest
law enforcement people in this country
want the freedom to be able to commu-
nicate with immigrant communities so
they come forth and talk about crimes.
The standard the Senator offers here is
probable cause. Probable cause what?
Based on what? My surname, Menen-
dez? Salazar? Martinez? Probable cause
how? The way I look? Probable cause,
the accent I have? Is that the probable
cause that leads an ambulance worker
or a municipal hospital worker to ask
when somebody is being rolled in? This
leads to the opportunity for racial
profiling. This leads to the opportunity
when we have disease spreading, such
as tuberculosis, for people, not coming
forth to report themselves, this leads
to a woman who has been the subject of
domestic violence not reporting her-
self. This is clearly not in the interest
of our country. I believe it is discrimi-
natory. It leads to racial profiling. It is
not necessary for the pursuit of law en-
forcement.

I urge my colleagues to vote no.

The PRESIDING OFFICER
TESTER). All time has expired.

The question is on agreeing to
amendment No. 1158.

Mr. KENNEDY. I ask for the yeas and
nays.

(Mr.
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The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. DURBIN. I announce that the
Senator from South Dakota (Mr. JOHN-
SON) is necessarily absent.

Mr. LOTT. The following Senators
are necessarily absent: the Senator
from Kansas (Mr. BROWNBACK) and the
Senator from Wyoming (Mr. THOMAS).

The PRESIDING OFFICER (Mrs.
MCCASKILL). Are there any other Sen-
ators in the Chamber desiring to vote?

The result was announced—yeas 48,
nays 49, as follows:

[Rollcall Vote No. 177 Leg.]

YEAS—48
Alexander Craig McCain
Allard Crapo McCaskill
Baucus DeMint McConnell
Bayh Dole Murkowski
Bennett Dorgan Nelson (NE)
Bond Ensign Pryor
Bunning Enzi Roberts
Burr Grassley Sessions
Byrd Gregg Shelby
Chambliss Hatch Smith
Coburn Hutchison Stevens
Cochran Inhofe Sununu
Coleman Isakson Tester
Collins Kyl Thune
Corker Landrieu Vitter
Cornyn Lott Warner

NAYS—49
Akaka Hagel Nelson (FL)
Biden Harkin Obama
Bingaman Inouye Reed
Boxer Kennedy Reid
Brown Kerry Rockefeller
Cantwell Klobuchar Salazar
Cardin Kohl Sanders
Carper Lautenberg Schumer
Casey Leahy Snowe
Clinton Levin

N Specter
Conrad Lieberman
Dodd Lincoln Stgbenf)w
Domenici Lugar Voinovich
Durbin Martinez Webb
Feingold Menendez Whitehouse
Feinstein Mikulski Wyden
Graham Murray

NOT VOTING—3
Brownback Johnson Thomas
The amendment (No. 1158) was re-

jected.

Mr. DURBIN. I move to reconsider
the vote.

Mr. KENNEDY. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The Sen-
ator from Connecticut.

AMENDMENT NO. 1199 TO AMENDMENT NO. 1150
(Purpose: To increase the number of green

cards for parents of United States citizens,
to extend the duration of the new parent
visitor visa, and to make penalties imposed
on individuals who overstay such visas ap-
plicable only to such individuals)

Mr. DODD. Madam President, I ask
unanimous consent that the pending
amendment be set aside and send an
amendment to the desk and ask for its
immediate consideration.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Madam President, re-
serving the right to object—and I do
not intend to object—my friend from
Connecticut has an amendment that
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deals with family reunification. We
have several other amendments—Sen-
ator MENENDEZ and Senator CLINTON
have other amendments—dealing with
family and family reunification. This
is going to be a very important aspect
in terms of our debate and the comple-
tion of this legislation.

It is our intention to try to consider
these amendments in relationship with
each other at the appropriate time. We
will work with the proponents of each
of these amendments. So I will not ob-
ject, but I would also put in the queue,
so to speak, the other—I see Senator
MENENDEZ on the Senate floor. He will
probably put his in. And we would then
put in, I guess, Senator CLINTON’S
amendment as well.

That is for the general information
about how we are going to proceed. But
I have no objection.

The PRESIDING OFFICER. Is there
objection?

The Senator from New Jersey.

Mr. MENENDEZ. Madam President,
reserving the right to object—and I
will not object—if the Senator from
Massachusetts would yield for a mo-
ment for a question.

Mr. KENNEDY. Yes.

Mr. MENENDEZ. Madam President, I
have been waiting on the floor of the
Senate most of the day to offer an
amendment related to families. I will
not be objecting to Senator DODD’s,
which I am a cosponsor of as well. The
question is, I assume the Senator may
be going to an amendment, after Sen-
ator DoDD’s, on the other side of the
aisle, and then I would hope we could
come back and that my amendment
would be next in order—after the next
Republican amendment.

Mr. KENNEDY. Madam President, we
thought we would try to take Senator
DopD’s and yours, and then take two
Republican amendments.

Mr. MENENDEZ. That would be fine
with me. Thank you.

I withdraw my objection.

The PRESIDING OFFICER. Is there
objection to setting aside the pending
amendment?

Without objection, it is so ordered.
The amendment will be set aside.

The clerk will report.

The legislative clerk read as follows:

The Senator from Connecticut [Mr. DODD],
for himself, and Mr. MENENDEZ, proposes an
amendment numbered 1199 to amendment
No. 1150.

Mr. DODD. Madam President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The amendment is printed in today’s
RECORD under ‘‘Text of Amendments.’’)

Mr. DODD. Madam President, I have
spoken about the amendment already,
last evening. Again, I have talked to
Senator GRAHAM of South Carolina and
the Senator from Massachusetts, the
manager of this legislation on the
floor. My understanding is, at an ap-
propriate time we will have an oppor-
tunity to actually vote on these
amendments.
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Madam President, I rise to offer an
amendment to the immigration bill
with my good friend from New Jersey,
Senator MENENDEZ, that relates to the
parents of U.S. citizens. My amend-
ment is simple in what it proposes but
enormously important in what it seeks
to accomplish.

It prevents this bill from dividing
millions of American families by mak-
ing it easier for U.S. citizens and their
parents to unite. As currently written,
this bill weakens the principle of fam-
ily reunification in a way that is harm-
ful to our nation and unfair to our fel-
low citizens.

Under current law, parents are de-
fined as immediate relatives and ex-
empt from green card caps. Yet this
bill drastically and irresponsibly ex-
cludes parents from the nuclear family
and subjects them to excessively low
green card caps and an overly restric-
tive visa program.

This amendment rights this wrong by
increasing the new annual cap on green
cards for parents of U.S. citizens; ex-
tending the duration of the parent vis-
itor visa; and ensuring that penalties
imposed on overstays are not borne
collectively.

The debate on this provision goes to
the heart of how a family is defined in
America. For millions of American
citizens, parents are not distant rel-
atives but absolutely vital members of
the nuclear family who play a critical
role, be it as grandparents providing
care for their grandchildren while their
parents are at work or as sources of
strength and support for their bereaved
or single children.

Ensuring that parents have every op-
portunity to unite with their children
or live with them for extended periods
is important not only because of their
contribution to the nuclear family but
also so that their children can support
and care for them in sickness and in
health.

We all know that sense of duty from
our own lives. And for those of us who
have lost our parents, we wish we had
the opportunity to do so.

That is exactly why it has been our
policy to date to allow U.S. citizens to
sponsor their parents to come to this
country without caps. Yet now we are
told that parents are no longer imme-
diate relatives and subject to caps.
That parents no longer fit in the same
category of relatives as minor children
and spouses, an idea that millions of
Americans would disagree with.

We are told that we must weaken
that principle, thus disrupting the lives
of countless law-abiding families, in
the name of reducing ‘‘chain migra-
tion.” Well, that is a red herring. The
truth is that once parents of citizens
obtain immigrant visas, they usually
complete the family unit and are un-
likely to sponsor others.

That is why today we must do justice
to the families of our fellow citizens
who seek nothing more than to keep
their families intact. This amendment
does just that.
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First, it increases the new green card
cap from 40,000 to 90,000. Ninety thou-
sand is the average number of green
cards issued each year to parents who
as I mentioned have to date been ex-
empt from caps. Again this is just an
average. Last year the number was
120,000.

It is abundantly clear that 40,000
green cards per year is an unreasonably
low number. One of the goals of this
bill is to clear the backlog on immi-
grant visa applicants which in some
cases extends as far back as 22 years. If
we don’t allot sufficient numbers of
green cards for parents in this bill, we
risk creating a whole new category of
backlog. Ninety thousand would meet
this need.

To those who still think 90,000 is too
high a number, I would also argue that
it is simply not the place of the Senate
to tell our fellow citizens that they
should wait a year or two to see their
parents. I would ideally not want the
parents of any citizen of this country
subject to caps but working within the
framework of this bill, I believe 90,000
is entirely fair and reasonable.

Second, it extends the parent visitor
visa to allow for an aggregate stay of
180 days per year and makes it valid for
3 years and renewable. These are al-
ready accepted timeframes for the va-
lidity of a visa. Madam President, 180
days is the length of a tourist visa; H-
1Bs are valid for 3 years. This would
allow those parents who do not want to
permanently leave their countries of
residence yet want to stay with their
children in the U.S. for extended peri-
ods the ability to do so.

The current bill however limits the
length of this visa to only 30 days per
year—30 days. This is far too soon to
pry parents away, particularly those
who come to America for health rea-
sons, or to care for their children dur-
ing and after childbirth.

Many parents who live abroad, come
to the United States at great expense.
They often come from thousands of
miles away just to be with their chil-
dren and grandchildren. To limit them
to a 30-day visit per year is simply un-
acceptable, especially when under a
tourist visa, an individual can come to
this country for 6 months.

To think that a parent can only be
with his or her child or grandchild for
1 month out of 12 is simply unaccept-
able. Yet under this provision, a tour-
ist can be in America six times longer
than a parent of a citizen. That is not
the America I know. That is not an
America that cherishes family values.

Third, and finally, this amendment
prevents collective punishment for par-
ent visa overstays. Under this bill, if
the overstay rate exceeds 7 percent for
two years, either all nationals of coun-
tries with high overstay rates can be
barred or the entire program can ter-
minated.

Needless to say, this form of collec-
tive punishment is patently wrong and
unjust. We should never punish law
abiding individuals on account of the
misdeeds of others.
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Under this bill, for example, a spon-
sor could be barred from sponsoring his
widowed mother because his father at
some earlier date overstayed his visa.
That is not the type of law we want on
our books. That is not what this coun-
try is about. Nor is it about stopping
thousands of parents from entering
this country because of the misdeeds of
some.

This my amendment will unite and
strengthen the families of our fellow
Americans and the fabric of our soci-
ety, while upholding the best tradi-
tions of this great country. Because as
we all know, families are the backbone
of our country. Their unity promotes
our collective stability, health, and
productivity and contributes to the
economic and social welfare of the
United States.

My amendment does not strike at
this bill’s core; nor should it be a par-
tisan issue. It is one of basic humanity
and fairness for our fellow citizens.

What is at stake here is whether Con-
gress should dictate to U.S. citizens if
and when they can unite with their
parents; if and when their parents can
come and be with their grandchildren;
if and when U.S. citizens can care for
their sick parents here on American
soil.

It is our duty to remove as many ob-
stacles as we can for our fellow citizens
to be with their parents. None of us
would stand for anyone dictating the
terms of that union to us. Why should
we then apply a double standard for
other citizens of this country? We must
craft a law that is tough yet just.

I urge my colleagues not to think of
this amendment in terms of numbers
and caps, but in terms of its all too
real and painful human impact for U.S.
citizens.

I urge them to vote for this amend-
ment and to take down the legislative
barrier that this bill has stood up be-
tween our fellow citizens and their par-
ents.

Again, at the appropriate time, I will
ask for a recorded vote on this amend-
ment. I thank my colleague from Mas-
sachusetts for allowing us to get in the
queue here so that when these matters
come up for votes, we will be able to
consider them.

The PRESIDING OFFICER. The Sen-
ator from Maryland is recognized.

CALLING UPON THE GOVERNMENT
OF THE ISLAMIC REPUBLIC OF
IRAN TO IMMEDIATELY RE-
LEASE DR. HALEH ESFANDIARI

Mr. CARDIN. Madam President, I ask
unanimous consent to proceed to the
immediate consideration of S. Res. 214
submitted earlier today.

The PRESIDING OFFICER. The
clerk will report the resolution by
title.

The assistant legislative clerk read
as follows:

A resolution (S. Res. 214) calling upon the
Government of the Islamic Republic of Iran
to immediately release Dr. Haleh Esfandiari.
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There being no objection, the Senate
proceeded to consider the resolution.

Mr. CARDIN. Madam President, this
resolution brings to the Senate’s atten-
tion the ongoing plight of Dr. Haleh
Esfandiari. Dr. Esfandiari is the direc-
tor of the Middle East Program at the
Woodrow Wilson International Center
for Scholars here in Washington, DC.
She holds dual citizenship with the
United States and Iran and visits her
ailing 93-year-old mother twice a year
in Iran.

During her return to the United
States on her last wvisit, Dr.
Esfandiari’s vehicle was robbed by
three knife-wielding men. She lost her
luggage and her travel documents.
Later, when she requested the replace-
ment documents, agents of Iran’s Min-
istry of Intelligence began to question
her for hours over the course of several
days. The Ministry of Intelligence
asked Dr. Hsfandiari questions about
her work and her work at the Woodrow
Wilson International Center. The
Woodrow Wilson International Center
supplied exhaustive material about her
education and information about her
mission.

Dr. Esfandiari was essentially kept
under house arrest for 10 weeks. On
May 7 she was informed she must re-
turn to the Intelligence Ministry on
May 8. Upon honoring the summons,
Dr. Esfandiari was immediately taken
into custody and jailed. She has been
denied contact with her family, her at-
torneys, and the outside world. Earlier
this week, news reports stated that Dr.
Esfandiari is suspected of espionage
and supporting the ‘‘soft revolution”
against the regime in Iran.

Dr. Esfandiari is well known and well
respected as a Middle East scholar. She
has dedicated her professional career to
bringing people together from the West
to gain greater understanding of the
Middle East and to gain common
ground.

Increasingly, Iran has begun to stifle
debate among different people and
international exchanges.

The Department of State has called
upon the Iranians to release Dr.
Esfandiari. I am joined in this resolu-
tion by Senators MIKULSKI, BIDEN,
LIEBERMAN, SMITH, CLINTON, and DODD,
which encourages the State Depart-
ment to keep up the pressure on the
Iranians to do the right thing and re-
lease Dr. Esfandiari.

I also wish to recognize the solid ef-
fort of the Woodrow Wilson Inter-
national Center and its staff, led by our
former colleague in the House of Rep-
resentatives, Lee Hamilton, for its
steadfast support of Dr. Esfandiari.

Finally, I wish to express my support
for Dr. Esfandiari’s family during this
trying time. She has a strong family
and dozens of caring friends who refuse
to give up her plight and refuse to let
the Iranians suppress a beacon of peace
and understanding.

This is outrageous. The Iranians need
to do the right thing and allow her to
return home here in the United States.
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I can tell my colleagues that this body
needs to stand in strong opposition to
what the Iranians are doing, urging
them to release this U.S. citizen so she
can return here to her home.

Madam President, I ask unanimous
consent that the resolution be agreed
to, the preamble be agreed to, the mo-
tion to reconsider be laid upon the
table, and that any statements relating
there to be printed in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The resolution (S. Res.
agreed to.

The preamble was agreed to.

The resolution, with its preamble,
reads as follows:

S. REs. 214

Whereas Dr. Haleh Esfandiari, Ph.D., holds
dual citizenship in the United States and the
Islamic Republic of Iran;

Whereas Dr. Esfandiari taught Persian lan-
guage and literature for many years at
Princeton University, where she inspired un-
told numbers of students to study the rich
Persian language and culture;

Whereas Dr. Esfandiari is a resident of the
State of Maryland and the Director of the
Middle East Program at the Woodrow Wilson
International Center for Scholars in Wash-
ington, D.C. (referred to in this preamble as
the ‘“Wilson Center’’);

Whereas, for the past decade, Dr.
Esfandiari has traveled to Iran twice a year
to visit her ailing 93-year-old mother;

Whereas, in December 2006, on her return
to the airport during her last visit to Iran,
Dr. Esfandiari was robbed by 3 masked,
knife-wielding men, who stole her travel doc-
uments, luggage, and other effects;

Whereas, when Dr. Esfandiari attempted to
obtain replacement travel documents in
Iran, she was invited to an interview by a
representative of the Ministry of Intel-
ligence of Iran;

Whereas Dr. Esfandiari was interrogated
by the Ministry of Intelligence for hours on
many days;

Whereas the questioning of the Ministry of
Intelligence focused on the Middle East Pro-
gram at the Wilson Center;

Whereas Dr. Esfandiari answered all ques-
tions to the best of her ability, and the Wil-
son Center also provided extensive informa-
tion to the Ministry in a good faith effort to
aid Dr. Esfandiari;

Whereas the harassment of Dr. Esfandiari
increased, with her being awakened while
napping to find 3 strange men standing at
her bedroom door, one wielding a video cam-
era, and later being pressured to make false
confessions against herself and to falsely im-
plicate the Wilson Center in activities in
which it had no part;

Whereas Lee Hamilton, former TUnited
States Representative and president of the
Wilson Center, has written to the President
of Iran to call his attention to Dr.
Esfandiari’s dire situation;

Whereas Mr. Hamilton repeated that the
Wilson Center’s mission is to provide forums
to exchange views and opinions and not to
take positions on issues, nor try to influence
specific outcomes;

Whereas the lengthy interrogations of Dr.
Esfandiari by the Ministry of Intelligence of
Iran stopped on February 14, 2007, but she
heard nothing for 10 weeks and was denied
her passport;

Whereas, on May 8, 2007, Dr. Esfandiari
honored a summons to appear at the Min-
istry of Intelligence, whereby she was taken
immediately to Evin prison, where she is
currently being held; and

214) was
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Whereas the Ministry of Intelligence has
implicated Dr. Esfandiari and the Wilson
Center in advancing the alleged aim of the
United States Government of supporting a
‘‘soft revolution” in Iran: Now, therefore, be
it

Resolved, That—

(1) the Senate calls upon the Government
of the Islamic Republic of Iran to imme-
diately release Dr. Haleh Esfandiari, replace
her lost travel documents, and cease its har-
assment tactics; and

(2) it is the sense of the Senate that—

(A) the United States Government,
through all appropriate diplomatic means
and channels, should encourage the Govern-
ment of Iran to release Dr. Esfandiari and
offer her an apology; and

(B) the United States should coordinate its
response with its allies throughout the Mid-
dle East, other governments, and all appro-
priate international organizations.

———

COMPREHENSIVE IMMIGRATION
REFORM ACT OF 2007—Continued

Mr. MENENDEZ. Madam President,
what is the pending business before the
Senate?

The PRESIDING OFFICER. The Dodd
amendment No. 1199.

AMENDMENT NO. 1194 TO AMENDMENT NO. 1150

Mr. MENENDEZ. I ask unanimous
consent that the amendment be set
aside in order to call up amendment
No. 1194.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will report.

The assistant legislative clerk read
as follows:

The Senator from New Jersey [Mr. MENEN-
DEZ], for himself and Mr. HAGEL, Mr. DURBIN,
Mrs. CLINTON, Mr. DopD, Mr. OBAMA, Mr.
AKAKA, Mr. LAUTENBERG, and Mr. INOUYE,
proposes an amendment numbered 1194 to
amendment No. 1150.

Mr. MENENDEZ. Madam President, I
ask unanimous consent that the read-
ing of the amendment be dispensed
with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

AMENDMENT NO. 1194

(Purpose: To modify the deadline for the

family backlog reduction)

In paragraph (1) of subsection (c¢) of the
quoted matter under section 501(a), strike
‘667,000 and insert ‘677,000"".

In the fourth item contained in the second
column of the row relating to extended fam-
ily of the table contained in subparagraph
(A) of paragraph (1) of the quoted matter
under section 502(b)(1), strike ‘“May 1, 2005’
and insert ‘‘January 1, 2007"".

In paragraph (3) of the quoted matter
under section 503(c)(3), strike ‘“May 1, 2005’
and insert ‘‘January 1, 2007°.

In paragraph (3) of the quoted matter
under section 503(c)(3), strike ‘440,000’ and
insert ‘‘550,000".

In subparagraph (A) of paragraph (3) of the
quoted matter under section 503(c)(3), strike
70,400 and insert ‘88,000’.

In subparagraph (B) of paragraph (3) of the
quoted matter under section 503(c)(3), strike
110,000 and insert 137,500,

In subparagraph (C) of paragraph (3) of the
quoted matter under section 503(c)(3), strike
470,400’ and insert ¢88,000"".

In subparagraph (D) of paragraph (3) of the
quoted matter under section 503(c)(3), strike
€¢189,200” and insert *“236,500"".

May 24, 2007

In paragraph (2) of section 503(e), strike
“May 1, 2005 each place it appears and in-
sert ‘“‘January 1, 2007".

In paragraph (1) of section 503(f), strike
“May 1, 2005’ and insert ‘“‘January 1, 2007,”.

In paragraph (6) of the quoted matter
under section 508(b), strike ‘“May 1, 2005’ and
insert ‘“‘January 1, 2007".

In paragraph (5) of section 602(a), strike
“May 1, 2005’ and insert ‘‘January 1, 2007"°.

In subparagraph (A) of section 214A(j)(7) of
the quoted matter under section 622(b),
strike “May 1, 2005’ and insert ‘‘January 1,
2007,

Mr. MENENDEZ. Madam President, I
ask unanimous consent that Senators
DURBIN, CLINTON, DODD, OBAMA, AKAKA,
LAUTENBERG, and INOUYE be added as
cosponsors of this amendment, along
with Senator HAGEL and myself.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. MENENDEZ. Madam President,
the legislation currently before us cur-
tails the ability of American citizens,
or U.S. permanent residents, to peti-
tion for their families to be reunified
here in America. Right now, if the bill
goes untouched, this bill sets two dif-
ferent standards for groups of people,
and it sets it in a way that is fun-
damentally unfair. One group is those
who have followed the law and obeyed
the rules by having their U.S. citizen
relative or U.S. lawful permanent resi-
dent petition to bring them into this
country legally, and one more favor-
ably—it treats the next group much
more favorably, one who has entered or
remained in the country without prop-
er documentation. So those who have
obeyed the rules, followed the law, rel-
atives of U.S. citizens, get treated in
an inferior way to those who have not
followed the law, who get treated in a
better way. Let me explain how.

The Menendez-Hagel amendment
simply states that at a minimum, the
two groups should be treated equally
under the bill. Our amendment is about
fundamental fairness. All this amend-
ment does is to make sure both groups
face the same cutoff date.

Right now, those who are in our Na-
tion in an undocumented status are al-
lowed under the bill to potentially earn
permanent residency so long as they
entered this country before January 1,
2007. All our amendment says is that
those who followed the rules who are
waiting outside of the country who are
the immediate relatives of U.S. citi-
zens shouldn’t be treated worse because
they obeyed the law and followed the
rules. They should at least be treated
the same, not worse. Therefore, they
should have the same date: January 1,
2007. All this amendment does is simply
apply the same standard, the same cut-
off date to those who followed the rules
so that those who did obey the law and
who legally applied for their green card
can potentially earn permanent resi-
dency so long as they apply for their
visa before January 1, 2007.

Now, this is a somewhat complicated
issue, so let me explain exactly what
the legislation as it is currently draft-
ed does if we don’t adopt this amend-
ment. Right now, there is a family
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backlog of people who have applied for
legal permanent residency. These are
the people waiting outside of the coun-
try, waiting as they are claimed and
have their petitions by a U.S. citizen or
permanent resident saying: I want to
bring my father or my mother here. I
want to bring my child here. I want to
bring my brother or sister here. This
legislation, as currently drafted, does
away with the rights of U.S. citizens to
make that claim if, in fact, those indi-
viduals have not filed their application
before May 1, 2005.

It is important to pay attention to
that May 1, 2005 date because it is near-
ly 2 years before the cutoff for people
who are here in an undocumented sta-
tus—those who didn’t follow the law,
obey the rules, and those who may ob-
viously have no U.S. citizen to claim
them. So it actually says to a U.S. cit-
izen and a U.S. permanent resident:
You have an inferior right and a right
that is now lost because it exists under
the law as it is today. That right is
lost, and your right is inferior to the
rights of those individuals who have
not followed the rules and obeyed the
law. So as this bill seeks to clear the
legal family backlog, we say: Don’t
treat a U.S. citizen worse. Don’t treat
a U.S. citizen worse. The legislation as
currently drafted sets this arbitrary
date of May 1, 2005, yet gives everybody
else who didn’t follow the law the date
of January 1, 2007. That means a lot of
family gets cut off. The rights of U.S.
citizens get cut off as well.

Right now, the legislation also says
that if you overstayed a visa or came
to this country without proper docu-
mentation before January 1, 2007, you
can ultimately become a lawful, per-
manent resident between the 9th and
13th year of the process that the bill
describes. But if you applied for a visa
outside of the country and you applied
by a U.S. citizen or permanent resident
and you followed the rules, there is
no—no—guarantee you will ever be
able to be reunified with your family.

Our amendment would remedy this
injustice by moving the cutoff date for
those who legally applied for visas to
January 1, 2007—the same cutoff date
that is currently set for the legaliza-
tion of undocumented immigrants. And
we would add the appropriate number
of green cards to ensure we don’t cre-
ate a new backlog or cause the 8-year
deadline for clearing the family back-
log to slip by a few years. So we stay
within the framework of the under-
lying bill; we just bring justice and
fairness to the bill for those who have
obeyed the law, followed the rules, and
are the family members of U.S. citi-
zZens.

Now, why shouldn’t legal applicants
be able to keep their place in line if
they applied before January of 20077
Clearly, this legislation, as it is cur-
rently written, is unfair to those who
legally applied for a visa. The legisla-
tion unfairly says that those who fol-
lowed the rules lose their place in line.
The legislation unfairly says that
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those who followed the rules will have
to wait at least an additional 8 years
before they even become eligible to
compete—eligible to compete—for a
new proposed merit-based green card.
The legislation unfairly says that
those who followed the rules would
have to wait a total of 10 years in addi-
tion to the time they have been wait-
ing—in addition to the time they have
been waiting—before they are eligible
to compete under a new and different
system, with a different set of rules,
and no guarantee they will ever be able
to be reunited with their family mem-
ber, that U.S. citizen or permanent
resident. Clearly, at a minimum, we
should allow those who played by the
rules to have the same cutoff date of
January 1, 2007.

Now, not only is it unfair to make
people who follow the rules wait longer
than those who chose not to, it is also
wrong to make people who applied
under our current system have to re-
apply under a totally different one.
Those who applied on May 1, 2005, or
after, applied under our current immi-
gration system that values family ties
and employment at a premium, unlike
under this bill, would now be subject to
a completely different standard that is
primarily concerned with education
and skill levels. This is like changing
the rules of the game halfway through
it. People who applied after May 2005
would not only lose credit for the up to
2 years they have been waiting under
the legal process, they would also have
to apply under a completely different
system than the one under which they
originally applied.

Now, let’s think of how fundamen-
tally unfair that is.

In this photo is the late Marine LCpl
Jose Antonio Gutierrez, a permanent
resident of the United States—the first
American casualty in the war in Iraq.
For people similar to the late Jose An-
tonio Gutierrez who served their coun-
try, for them, under this bill—he was
not only here legally but was serving
his country—oh, no, you apply for your
family by May 1, 2005, or, sorry, we will
give those people who don’t follow the
rules and obey the law a preference.
But you, who served your country, you
who wore the uniform, you who have
done everything right—no, you have an
inferior right.

Is that the legacy we leave to people
who have served their country, a legal
permanent resident? Sometimes people
don’t even know we have legal perma-
nent residents fighting in the service of
the United States—tens of thousands.
That is fundamentally unfair.

In this photo is another group of law-
ful permanent residents, ‘‘first called
to duty.” They were in different serv-
ices of the Armed Forces of the United
States, serving their country, in
harm’s way. Guess what. Under the
bill, you have family abroad, you ap-
plied for them, you did the right thing,
and you told them to wait. After May
1, 2005, sorry, Charlie, your right is
gone, just like that. Your value and
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service doesn’t matter. All these sol-
diers, sailors, and marines—all dif-
ferent services—all of them are ulti-
mately serving their country.

Under this bill, we take people such
as them, and so many others, and viti-
ate their rights. That is fundamentally
unfair. These people not only are serv-
ing our country abroad, they are pro-
tecting our airports, our seaports, and
our borders. They risk their lives in Af-
ghanistan and Iraq and around the
world to protect us at home. To peti-
tion for your sister to come to live
with you in America, you lose that
right if you filed after May 1, 2005. You
didn’t do the right thing, but you get
the benefit of 2 years more than those
who obeyed the laws and followed the
rules—brothers and sisters, sons and
daughters, mothers and fathers. It is
hard to imagine that one would have
that right taken away from them.

Here is another case for you to con-
sider. You are a U.S. citizen, you have
paid your taxes, you have served your
Nation, you attend church, and you
make a good living. You are a good cit-
izen. You petition to have your adult
child come to America, but you did so
after the arbitrary date of May 1, 2005.
Under this bill, that U.S. citizen would
lose their right. However, those un-
documented in the country after May
1, 2005, get a benefit. It is hard to imag-
ine, but it is true.

Right now, this bill is unfair and
nonsensical, capriciously punishing
those who have followed the rules and
legally applied for a green card. What
message, then, do we send? I have
heard a lot about the rule of law, a lot
about waiting in line, a lot about all
those who should have followed our im-
migration laws. Yet what message does
the bill send? You followed it, but your
rights are vitiated, taken away—not
the rights of the family member wait-
ing abroad to come here, it is the
rights of the U.S. citizen to make the
claim for that individual. That is what
bothers me about the underlying legis-
lation. They are taking my right away
and your right away as a U.S. citizen.

We must make sure that people who
have played by the rules and legally
applied to immigrate here are not arbi-
trarily placed at a disadvantage in re-
spect to those who are in this country
in an undocumented status. As I have
said many times before, comprehensive
immigration reform must be tough but
must also be practical and fair and
tough on border security. Certainly, we
have done that here—this bill even
moved more to the right—by providing
a pathway to earned citizenship.

At the same time, we have to be fair
by rewarding those who have followed
the law. I think we have to remain true
to those principles. Let me give you a
little sense of this. I have heard a lot
about chain migration. You know, it is
interesting, we have seen during his-
tory that when we want to dehumanize
something, take out the humanity of
something, when we want to make it
an abstract object, we find a word or a
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phrase for it, such as chain migration.
I have heard a lot about what a ‘“‘nu-
clear family’’ is and is not.

I will use these paperclips to dem-
onstrate this. I always thought a moth-
er or father, son or daughter, brother
and sister was not a chain; I thought
that was a circle of strength. It is a cir-
cle of strength within our community.
It is a sense of what our society is all
about, regardless of what altar you
worship at, what creed you believe in.
I thought, when I heard the speeches of
family values on the floor, that this
was a circle of strength and dignity
and the very essence of what is essen-
tial for our communities to grow and
prosper.

What does this bill do? It says that is
not a value—a mother, father, son,
daughter, brother, sister. It is not a
value. That is what this bill does. Let
me tell you what family values have
meant to this country. Here on the
chart are names of Americans who had
immigrant parents. A lot of them prob-
ably could not have come to this coun-
try under the bill as proposed. Look at
what their offspring have provided for
this country.

A gentleman known as General
Petraeus happens to be leading our ef-
forts in Iraq. He is our big hope to turn
it around. He had immigrant parents.

Thomas Edison, from my home State
of New Jersey, Menlo Park, invented
electricity. He may not have been the
originator of that in this country if his
parents had not come here.

Martin Sheen, from the show ‘“West
Wing,” would not have been here under
this bill.

Jonas Salk invented the polio vac-
cine, which was a great achievement.
His parents would have likely not made
it here under this bill.

Colin Powell, former Secretary of
State, former chairman of the Joint
Chiefs of Staff—he is somebody who is
admired on both sides of the aisle—he
would not have made it here under this
bill.

Antonin Scalia—I may not agree
with him all the time, but he is a dis-
tinguished member of the Supreme
Court of the United States. Several of
these names you might recognize as
Republicans. He would not have likely
made it here under the bill as proposed;
Carl Sandburg, a great poet, who wrote
of our humanity as a people; the late
Peter Jennings, who talked to us every
night on television.

These are all people who have con-
tributed in so many different ways to
our country because their parents
came to America. Family values have
enriched America.

Let me give you another group of
citizens. These, unlike those others
who were born in the United States,
are naturalized U.S. citizens, meaning
they weren’t born in this country.
They came here through the immigra-
tion process of our country. I would
like to think some of them have con-
tributed some good things:

The Governor of California, Arnold
Schwarzenegger. I am not sure he
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would have made it into this country;
Henry Kissinger, former Secretary of
State; Ted Koppel, who brought us the
news on ‘‘Nightline:” Levi Strauss, you
have probably worn his products; Desi
Arnez, one of my favorites, a Cuban im-
migrant, who loved Lucy every day on
national TV; Bob Hope was a natural-
ized U.S. citizen. He brought an enor-
mous amount of joy to our service men
and women across the globe; Patrick
Ewing, a great basketball player; Oscar
de la Renta, a great designer; Liz Clai-
borne; Madeleine Albright, former Sec-
retary of State; Albert Einstein. His
parents never would have made it
under this bill; Andrew Carnegie of the
Carnegie Foundation; Joseph Pulitzer,
of Pulitzer Prize fame; Michael J. Fox,
who talks to us every day about the ne-
cessity for stem cell research and the
incredible challenges of Americans
with Parkinson’s. He is a naturalized
U.S. citizen.

The list goes on and on. The bottom
line is that under this bill, so many of
those, such as General Petraeus, Colin
Powell, Thomas Edison, and Antonin
Scalia, whose parents came to this
country and therefore gave them the
opportunity to be born in America,
they would not have made it under this
bill. Family values. Those who did not
have the good fortune to be born here,
but because their parents immigrated
here, were naturalized U.S. citizens.
They have contributed greatly.

So let’s not dehumanize this reality.
This isn’t about ‘‘chain migration.”
This isn’t about some abstract sense of
how we try to change a very important
concept—family, family values, reuni-
fication, strengthening communities,
and having great Americans who have
altered the course of history and made
this country the greatest experiment
and country in the history of the
world.

Our amendment simply says to all
those who have espoused family values,
it is time to put your vote with your
values. It says don’t snuff out the right
of a U.S. citizen or a U.S. permanent
resident, these guys in this picture—
don’t snuff out their right, all perma-
nent residents of the U.S. originally,
don’t snuff out their rights to be able
to claim family members. Don’t treat
those of us who are U.S. citizens and
legal permanent residents worse than
those people who didn’t obey the law,
follow the rules, and came into the
country. Don’t do this. At least treat
us equally. At least treat us equally.

With that, I yield the floor.

The PRESIDING OFFICER (Mr.
SALAZAR). The Senator from Arkansas
is recognized.

Mrs. LINCOLN. Mr. President, I ap-
preciate my colleague from New Jersey
and the passion and value he brings to
this debate; it is tremendous, and we
are all better for it. I am grateful to
him.

I rise this afternoon to, once again,
discuss the dire need we have in this
country and in our communities for
comprehensive immigration reform. I
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do believe the debate on immigration
reform has been the kind of meaning-
ful, bipartisan approach in the Sen-
ate—with Senators KYL and KENNEDY
working together, Senator MCCONNELL
and Leader REID working together—
this is a bipartisan approach and the
debate the American people expect out
of the Senate.

I am proud we are moving forward on
it because of the immediate need but
also the way we are going about this
process.

Despite the Senate’s success in pro-
ducing a bipartisan bill last year, the
issue still has not been resolved. There
is still much to be questioned, and we
are working through that.

The majority of my colleagues will
agree that our Nation’s current immi-
gration system is badly broken, it is
out of date, and it desperately needs to
be fixed. I plan to look for any plan
that we can support that is tough and
practical and fair in dealing with this
ever-increasing issue.

Without a doubt, the top priority
must be the safety and security of our
country, as well as the economic needs
of industry, U.S. citizens, and immi-
grants. But most importantly, the se-
curity issue is one of our top priorities.

I am so pleased the underlying bill
includes triggers to require that Border
Patrol agents are significantly in-
creased and vehicle barriers and fenc-
ing are installed along the southern
border with Mexico before any of the
other provisions can even begin, mak-
ing sure that we are taking care of
what we know we can do and we can do
quickly.

I believe this bill is a work in
progress, though, just as any other bill
we bring before the Senate—working
hard through the committee process
and through years of debate, but also
recognizing that we are not here to cre-
ate a work of art but to create a work
in progress. Through these debates and
actually through implementation, we
learn what works and what doesn’t
work, what the current needs of our
country are. But as we move forward
with implementation, we learn the fu-
ture needs.

If we debate reform in this bill in the
coming days and weeks, we must also
address other important issues. As I
stated during last year’s debate, my
home State of Arkansas had the larg-
est per capita increase of the Hispanic
population of any State in the Nation
during the last census. Arkansas has
become what is referred to as an
emerging Hispanic community, with
largely first-generation immigrants.
These immigrants have had a dramatic
impact on our communities and our
economy.

The majority of immigrants in my
State came to the United States be-
cause they wanted an opportunity to
work hard and achieve a better life for
themselves and for their families. How-
ever, I believe it is to the detriment,
oftentimes, of taxpaying Americans if
we don’t address the millions of illegal
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immigrants living in our communities.
We have to do so in a practical way, in
a realistic way of how we effectively
use the tax dollars we have, along with
the rules and regulations and realistic
barriers that we can put into place to
rein in the problem that exists today in
this country.

No reform proposal should grant am-
nesty. Amnesty is total unqualified
forgiveness without restitution, and no
policy should provide amnesty. This
policy does not, nor did the one we
passed in the last session of Congress. 1
don’t think it is fair to the citizens of
this Nation or to those immigrants
who do play by the rules to come into
this great land. Those who have broken
the law, including employers who
knowingly hire illegal immigrants,
must face proper recourse.

However, I also don’t believe it is
practical, wise, or even, quite frankly,
an economic reality to think that we
can simply round up and deport all of
the illegal immigrants who are resid-
ing in this country today. That is why
I support an approach that includes se-
rious consequences for those who are in
our country illegally and yet want to
remain. We create an earned path to
citizenship and tough enforcement
policies for businesses and those who
are working toward that citizenship.
We can eliminate the shadow economy
that encourages illegal immigration.

According to the bill being debated,
all undocumented immigrants who ar-
rive in the United States before Janu-
ary 1, 2007, will be required to pay a
hefty fine, a $5,000 fine, g0 to the end of
the line, and wait 8 years before a
green card can be issued, putting into
place stiff regulations and expectations
of those who have come here against
the rules and yet want to remain, put-
ting them at the back of the line not at
the front.

In addition, a touchback provision
has been included that will require the
head of a household to return to his or
her country of origin to apply for a
green card before being allowed to re-
turn. Many of us know how absolutely
precious citizenship in this great land
is. When I first ran for Congress, I can
remember the first thing my father
told me. I was a young single woman
out campaigning and pleading with my
fellow Arkansans in east Arkansas,
people I had known ever since I was
born, people who had helped raise me,
those I had grown up around.

My father said: Never, ever, ever miss
an opportunity to ask someone for
their vote. He said: When you have
something that precious, you want to
be asked for it.

Citizenship in this great country,
just as that vote, is a precious gift, and
we, as Arkansans and Americans, know
that anything similar that precious is
worth working for.

That is why these provisions are im-
portant because it demonstrates that
citizenship is something that must be
earned and is not free.

The PRESIDING OFFICER. The time
of the Senator has expired.
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Mrs. LINCOLN. Mr. President, I am
sorry, I didn’t know I had a restricted
time limit. I ask unanimous consent
for an additional 2 minutes.

The PRESIDING OFFICER. Is there
objection to the request for an addi-
tional 2 minutes for the Senator from
Arkansas? Without objection, it is so
ordered.

Mrs. LINCOLN. I thank the Chair.

Mr. President, as I said, citizenship
in this country is not free, and it is
something that has to be earned and
worked for, and that is what this bill
requires.

I also believe any plan must consider
guest workers. Many business leaders
throughout our great State of Arkan-
sas have told me about the valuable
contribution that legal immigrant
workers have made to the economic
growth we have seen. It is my belief
these workers are vital to sustained
growth and development of many in-
dustries and farming communities
throughout our land. However, we must
ensure that adequate safeguards are in
place to prevent guest workers from
taking jobs from U.S. workers or driv-
ing down wages and benefits for hard-
working Americans. We have seen that
in this bill, and we will continue to
work to strengthen it.

I am pleased the immigration reform
legislation we are currently debating
contains provisions that will improve
our agricultural guest worker program
which will benefit our Nation’s farm-
ers.

We stand at a crossroads in this
country. Over the last decade and a
half, the immigrant population has ex-
panded in every area of our country,
many of them coming here legally but
some not; some coming illegally, many
of them already paying local taxes. Al-
most half are paying into Medicare and
Social Security with no promise of ever
receiving any benefits.

We are faced with the decision that
gets to the heart of what values we
hold near and dear as Americans. We
have always said: If you work hard and
play by the rules, there is a place for
you in this great land of America to
raise your children and contribute to
our great melting pot.

We now must consider as part of this
debate what to do with those who have
broken the rules to come here but have
since worked hard to provide for their
families. I hope the Senate will give
this difficult question the reasoned,
thorough debate it deserves.

The problems we face today with bor-
der security and illegal immigration
did not appear overnight, and they will
not be solved overnight. It is a difficult
and complicated issue, and fixing it
will not be easy. But while I am still
reviewing the provisions of this legisla-
tion and reserve the right to try to im-
prove it through the amendment proc-
ess, as others will, I believe strongly
that we can work to complete an immi-
gration bill this year because we no
longer can wait.

I thank the majority leader and Sen-
ator MCCONNELL. I thank Senator KEN-
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NEDY and Senator KYL for their hard
work. And I look forward to continuing
our work on this bill and hopefully
finding a solution to this issue and
doing so in a timely way.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Illinois.

AMENDMENT NO. 1186, AS MODIFIED

Mr. DURBIN. Mr. President, I ask
unanimous consent that notwith-
standing the adoption of amendment
No. 1186, that it be modified with the
changes at the desk.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment, as modified, is as
follows:

Section 201(b)(1) (8 U.S.C. 1151(b)(1)) is
amended by inserting after subparagraph
(G), as added by section 503 of this Act, the
following:

‘““(H) Aliens who are eligible for a visa
under paragraph (1) or (3) of section 203(a)
and who have a parent who was naturalized
pursuant to section 405 of the Immigration
Act of 1990 (8 U.S.C. 1440 note).”.

AMENDMENT NO. 1181

Mr. DURBIN. Mr. President, pending
before the Senate and a vote in a few
moments is an amendment by the Sen-
ator from North Dakota, Mr. DORGAN.
It will sunset the guest worker pro-
gram at b years. We will stop at 5 years
and take a look at this immigration
program and decide whether it is good
for America, whether it is fair and just.

I don’t believe that is an unreason-
able request. I think it is the right
thing to do, and I will be supporting
that amendment.

I wish to speak to that amendment,
but first I wish to say a word about the
bill.

Mr. President, 96 years ago, just a
few miles from where we are meeting,
on July 18, 1911, a woman came down a
gangplank in Baltimore, MD. She had
just arrived on a voyage from Bremen,
Germany. She had a 2-year-old little
girl in her arms and two young chil-
dren, a boy and a girl, by her side. She
stepped foot in America in Baltimore
and took a train to join up with her
husband in a place called East St.
Louis, IL.

This woman who brought these three
children across the Atlantic didn’t
speak English. She only knew that her
husband was waiting 800 miles away
and was making her journey. That
woman was my grandmother. The baby
in her arms was my mother. That was
96 years ago. Ninety-six years later,
the son of that little girl stands as a
United States Senator from Illinois. It
is a story about America.

This Nation is great because of the
immigrants and their sons and daugh-
ters who came here and made it great.
I am certain that when my mother’s
family announced to their villagers in
Jurbarkas, Lithuania, that they were
leaving for America, that they were
leaving behind their home, their gar-
den, their church, their history, their
language, and their culture and head-
ing someplace where they couldn’t
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even speak the language, I am sure as
their neighbors walked away in the
darkness that evening they all said the
same thing: They’ll be back. They’ll be
back.

They didn’t go back. They stayed
here. They built America. People simi-
lar to them have been building Amer-
ica since the beginning.

This bill is about immigration. It is
about a system of immigration that
has failed us. It has failed us because
800,000 undocumented illegal people
pour across our southern border every
year into America. It has failed us be-
cause employers welcome these em-
ployees, often paying them dirt wages
under poor conditions and say to them:
We will use you until we don’t need
you, and then you are on your own.

These immigrants sacrifice for them-
selves, send their money home, and
dream of someday that they will have
security and peace of mind. That is the
story.

Sadly, we have 10 or 12 million now
in our country who came that way,
with no legality or documentation.

I salute Senator KENNEDY and those
who brought this bill to the floor. They
have worked long and hard for years to
deal with this issue honestly. They
have to fight the talk show hosts who
are on every afternoon screaming
about immigration with not one posi-
tive thought of what we can do about
it. Instead, Senator KENNEDY and many
like him have stood up and said: We
will risk our political reputation by
putting this measure before America.
Let’s do something and fix this broken
immigration system.

I salute them for that—for border en-
forcement, for workplace enforcement,
for dealing honestly, fairly, legally, in
an American way with the 12 million
people who are here.

The amendment before us addresses
one part. It addresses the guest worker
program. As written in this bill, we
would allow 400,000 people a year to
come into America and work as tem-
porary workers, and that number could
increase. By action of the Senate yes-
terday, we reduced the 400,000 to
200,000.

Do we need 200,000 guest workers
every year in America? I don’t know
the answer to that. I can tell you today
that among college graduates in Amer-
ica, the unemployment rate is 1.8 per-
cent. The unemployment rate for high
school graduates is 7 percent. It tells
me that there is a pool of untapped tal-
ent in America.

Do we need 200,000 people coming
from overseas each year to supplement
our workforce? I don’t know the answer
to that question. There are those who
insist we do and some who say we
don’t. And that is why Senator DOR-
GAN’s amendment is important. It says
we will try the 200,000 a year for 5 years
and then stop and assess where we are,
what has happened to wages of Amer-
ican workers, what has happened to
businesses that need additional work-
ers. We can make an honest assessment
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at that point. If we see American wages
going down, if we see the unemploy-
ment rate of Americans going up, we
may want to calibrate, reconsider.

His is a thoughtful and reasonable
approach. Senator KENNEDY has said,
and he is right, that we establish
standards of treatment for these guest
workers that are dramatically better
than what they face today. There is
gross exploitation taking place. We
know that.

Many of these undocumented, illegal
workers are treated very Kkindly, but
many are exploited. We know the sto-
ries. we hear them, we read about
them. We can change that, and we
should. A great nation should not allow
people to be exploited in this way.

It is not inconsistent to say that we
will have a limited number of guest
workers, that we will treat them fairly
and honestly and in a decent manner,
with decent wages, and then step back
in 5 years and make an assessment of
where we are. I think that is a reason-
able approach to take.

There are many positive provisions
in this bill, but the one thing that
troubles me is the idea of guest work-
ers being here for 2 years and leaving,
creating a rotating class of people with
little investment in the United States.
How will that work? We already know
the answer to that question. That is
what European nations are doing
today. They are bringing in people
from former colonies and other coun-
tries. The Turks are coming into Ger-
many, Africans coming into France,
but they never become part of those
countries. They are always the work-
force. They become angry. They be-
come dispossessed. They riot in the
streets because they have no invest-
ment in that country in which they are
working. They are being exploited and
used. I don’t want to see that happen in
America. I want those who are living
here to be vested in this country and
its values and its ideals.

Finally, let me say that when it
comes to guest workers and H-1B visas,
where we invite higher skilled workers,
our first obligation is to the workers of
America, those who are unemployed
and those who have the American
dream but just need an American
chance. As we look at each of these
categories of workers, let us make cer-
tain that the first question we ask and
answer 1is, are we dedicated to the
workers and the families across Amer-
ica to make sure they have a fighting
chance to realize the same American
dream my mother realized when she
came off the boat.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, just as
an inquiry, I think we are scheduled for
a vote at 2:15; is that correct?

The PRESIDING OFFICER. That is
correct.

Mr. KENNEDY. I see the Senator
from North Dakota.

How much time do I have?
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The PRESIDING OFFICER. The Sen-
ator from Massachusetts has 4 min-
utes, and the Senator from North Da-
kota has 8% minutes.

Mr. KENNEDY. Mr. President, I yield
myself 3% minutes, and the Chair will
let me know when I have Y2 minute re-
maining.

Mr. President, just to summarize
where we are, those of us who have
studied this issue—and I respect all the
Members of the Senate in giving this
consideration—recognize we have to
have a comprehensive approach. We
don’t rely on any one part in order to
be successful with this recommenda-
tion in terms of immigration reform.
We have the strong border security,
but with the border security we do
have some opportunity for people to
come in the front door so they are not
coming in the back door illegally. We
have tough interior enforcement be-
cause we require that those individuals
who are going to come in have a card.
We treat them fairly, we treat them
well, and we provide the same kinds of
protections for those individuals that
we give to the American workers. That
doesn’t exist today. It is an entirely
different game.

We have to understand at the outset
that the guest worker doesn’t get in
here unless there is a refusal of any
American to do that job. If there is any
American anyplace that will do the
job, they get it. Do we understand
that? This is for jobs Americans will
not do. We hear great stories about
people being unemployed here and un-
employed there. I agree with that. But
the fact is, there are some jobs in the
American economy which Americans
just will not do. I don’t think that
needs to be debated. And there are
those who will come here and will do
those jobs with the idea that, hope-
fully, they will have an opportunity to
be part of the American dream. So the
advertising goes out for the job that is
out there, and Americans can get the
job. If no American wants it, then the
opportunity is there for a guest work-
er.

We have built in here a review of the
guest worker program. The Senator
from North Dakota says: Let’s do a 5-
year and then end it. We say: Let’s
take it to 18 months. I spoke earlier in
the debate about what this commission
does. It is made up of businessmen, it is
made up of workers and of economists
who will decide how this program is
working. Is there exploitation? Is it
functioning? If it is working, is it fair?
It is 18 months, and then they have to
give Congress the information. They do
the study, they give the information,
and we modify the program.

Under the existing program, people
will go out and work for a period of 5
years, and they may very well earn
points to become part of the American
dream. That doesn’t exist in the Euro-
pean system. This is entirely different.
These individuals, in 5 years, up to a
million individuals, earn points to be-
come part of the American dream, but
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then suddenly the Dorgan amendment
pulls the strings right out from under
them. Down they go. Down they go.
The promise to them is if they work
hard and play by the rules and work in
very tough and menial jobs, they may
have an opportunity—not guaranteed,
but they may have the opportunity to
be a part of the American dream, but
not under the Dorgan amendment,
under our amendment.

This is the way to go. We have in
here the review that is essential and
necessary. This can provide the Con-
gress with the information of whether
this program is working. It has been
established, and it will be set up. It
will be functioning, and it will give
Congress the best information. We will
have continuing oversight, and we will
be able to adjust that program in ways
that serve humanity and serve our
economy.

I hope the Dorgan amendment will be
defeated.

The PRESIDING OFFICER. The Sen-
ator from North Dakota.

Mr. DORGAN. Mr. President, I yield 1
minute to the Senator from California,
Mrs. BOXER.

Mrs. BOXER. Mr. President, it is
very rare that I have such a strong dis-
agreement with my friend, TED KEN-
NEDY, but I don’t understand the agita-
tion over an amendment that simply
says that a program that allows 200,000
foreign workers in here, a generalized
program—this isn’t AgJOBS, which is a
specific industry program that we
know we need because we know right
now half the workers are foreign work-
ers; this is a generalized, open pro-
gram, 200,000 foreign workers a year. 1
think Senator DORGAN and I and others
have shown that American workers are
going to be hurt by this. So why is
there so much angst about sunsetting a
program that will allow in now 200,000
people a year? It was 400,000. Thanks to
the Bingaman amendment, it is down.
This is a modest amendment. This is a
sensible amendment.

Mr. President, I would ask my friend
to yield me 1 more minute, or 30 sec-
onds.

Mr. DORGAN. I yield an additional 30
seconds.

Mrs. BOXER. Mr. President, here is
the point: You are doing no harm to
these people. Under this bill, these peo-
ple have to leave at the end of 6 years.
They are done. So for the Senator to
say this somehow hurts people in the
long run, it simply isn’t true.

This is a modest amendment. It
makes a lot of sense. Who knows, in 5
years, we could be in a massive depres-
sion. We don’t want that, but we are
certainly not going to want to extend
the program in that case. This is a wise
amendment, and I urge an ‘‘aye’ vote.

I thank the Senator from North Da-
kota for his leadership.

Mr. DORGAN. Mr.
much time remains?

The PRESIDING OFFICER. The Sen-
ator has 6 minutes 40 seconds.

Mr. DORGAN. Mr. President, there is
no social program in this country as

President, how
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important as a good job that pays well.
That is just a fact. Having a job that
pays well, with some job security, is
the way we expand opportunity in this
country and allow someone to be able
to take care of their family.

We are told by those who offer this
legislation that there are jobs Ameri-
cans won’t take, that we don’t have
enough workers and we should bring in
workers from outside of our country.
Well, it is true there are jobs, for exam-
ple, at the lower end of the economic
scale where businesses that offer those
jobs don’t want to pay anything for
those jobs, and so they do not have
people rushing to beat down the door
to get those jobs. They do not have to
pay a decent wage for those jobs if they
can keep bringing in cheap labor. That
is what is at work here in the guest
worker program. I thought supply and
demand was something that was cher-
ished and embraced by the people who
most strongly support this. Supply and
demand. So if you are having trouble
finding workers for a job, you raise the
price, you raise the wage.

Do my colleagues know what is hap-
pening to workers in this country?
Their productivity has gone way up.
We have had dramatic gains in produc-
tivity by workers. Has their income
gone up? No, not at all, especially
those at the bottom. There is down-
ward pressure on their income. Why?
Because we are told we can have an al-
most inexhaustible supply of cheap
labor coming into this country.

Even if this bill were not on the
floor, we bring in 1.2 million people per
year under the legal process by which
people come to this country. So it is
not as if there is not going to be immi-
gration. On top of that, there will be
well over a million people coming in
for agricultural jobs without this bill.
But this bill says that is not enough,
that we need additional workers to
come in because we need more of those
workers, particularly unskilled work-
ers, at the bottom.

Here is what this group has put to-
gether as a plan. It is hard for me to
see how you could come up with a plan
such as this, but this is the plan. It
used to be 400,000, but now it is 200,000.
In the first year, we bring in 200,000
people from outside of this country to
come in and take American jobs—
200,000 people come on in. They can
stay for 2 years, by the way, and bring
their family, if they want. Then they
go home for a year, come back for 2, go
home for a year, and come back for 2
more years. If they bring their family,
they can only come twice, with a year
in between.

So here is the way it works: 200,000
come in the first year. They stay here
for the second year. That is 200,000. An-
other 200,000 come in, perhaps their
families come in. Let’s go through year
10. What you have, for example, in year
10 is you have 1,200,000 people here in
year 10; 11, 1,200,000 people; in year 8,
you have 1,200,000 people. We are not
talking about 200,000 people; we are
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talking about millions of people, in-
cluding their families, coming in dur-
ing this period of time for the sole and
exclusive purpose of taking American
jobs—jobs which we offer in this coun-
try and which we are told Americans
will not perform.

That is simply not true, by the way.
Americans will perform these jobs if
there are decent wages. But you don’t
have to pay decent wages if you can
bring in people from elsewhere who are
used to working for 50 cents an hour or
from Asia where they are used to work-
ing for 20 cents an hour and working 7
days a week, 12 and 14 hours per day. If
you dispute that, go to Xianxian,
China, and check any of the factories
there and find out the conditions and
the wages.

Well, my point is this: We will get
these millions of people into this coun-
try on top of the 1.2 million who will
already come in legally. Plus we will
say to the 12 million who came in ille-
gally that you, too, now are deemed to
be legal and given a work permit. On
top of that, we want to bring in addi-
tional guest or temporary workers. I
ask this question: Of these millions of
people—millions of people—how many
of them are going to leave and go back
home?

My colleague yesterday said that the
Governor of Arizona, who probably
knows as much about this as any other
Member of the Senate, has pointed out
that you can build the fence down
there—talking about the southern bor-
der—but if it is 49 feet high, they will
have a b50-foot ladder. Talk to the Ari-
zona Governor, he says. It is a matter
of fact that some workers will still
come here illegally or legally, but one
way or another, they will come in. So
much for the proposition that the bill
brought to the floor of the Senate
solves the immigration problem.

We are told we need a guest worker
or temporary worker provision here be-
cause they are going to come anyway.
Apparently, we are saying: OK, they
are going to come in illegally anyway
because we can’t stop them—we don’t
have a provision in the bill to stop
them—so we will very cleverly say
they are guest workers and give them a
permit as they come in. That is the
bottom line here.

My amendment is very simple. I lost
the amendment to strip out the guest
worker provision, a provision we don’t
need and shouldn’t need. It is a provi-
sion that is the price paid to the U.S.
Chamber of Commerce for their sup-
port for this bill even as they export
good American jobs through the front
door, mostly to Asia. We don’t need
and should not support this provision. I
lost my amendment the day before yes-
terday to strike this provision. This
amendment I offer today says at
least—at least let us sunset this provi-
sion in 5 years so we can take a look at
whether any of these promises have
made any sense.

I was here in the Congress in 1986. 1
heard all the promises of the Simpson-
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Mazzoli Act. None of them were true,
and 3 million people got amnesty.
There was no border security to speak
of, no employer sanctions to speak of,
and there was no enforcement. Now, all
these years later, we have 12 million
people in this country without legal
authorization. What do we do? We
bring a new bill to the floor with bor-
der security, with employer sanctions,
and a guest worker provision. Nirvana.

The fact is, it is not going to work,
regrettably, and this is the worst pos-
sible provision in this bill, in my judg-
ment.

Mr. President, I yield the floor, and I
reserve my time.

How much time remains?

The PRESIDING OFFICER. The Sen-
ator has 17 seconds.

Mr. DORGAN. I will reserve the 17
seconds unless the Senator from Mas-
sachusetts is ready to yield back, and
then I will yield back and we can vote.

Mr. KENNEDY. I yield the time.

Mr. DORGAN. I yield my time.

The PRESIDING OFFICER. All time
has been yielded. The question is on
agreeing to the amendment.

Mr. KENNEDY. Mr. President, I ask
for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. DURBIN. I announce that the
Senator from South Dakota (Mr. JOHN-
SON) is necessarily absent.

Mr. LOTT. The following Senators
are necessarily absent: the Senator
from Kansas (Mr. BROWNBACK) and the
Senator from Wyoming (Mr. THOMAS).

The PRESIDING OFFICER (Mr. NEL-
SON of Nebraska). Are there any other
Senators in the Chamber desiring to
vote?

The result was announced—yeas 48,
nays 49, as follows:

[Rollcall Vote No. 178 Leg.]

YEAS—48
Baucus Feingold Obama
Bayh Grassley Reed
Biden Harkin Reid
Bingaman Inhofe Rockefeller
Boxer Inouye Sanders
Brown Klobuchar Schumer
Byrd Kohl Sessions
Cardin Landrieu Shelby
Casey Lautenberg Stabenow
Clinton Leahy Sununu
Coburn Levin Tester
Conrad MecCaskill Thune
Corker Mikulski Vitter
Dodd Murray Webb
Dorgan Nelson (FL) Whitehouse
Durbin Nelson (NE) Wyden

NAYS—49
Akaka Craig Kennedy
Alexander Crapo Kerry
Allard DeMint Kyl
Bennett Dole Lieberman
Bond Domenici Lincoln
Bunning Ensign Lott
Burr Enzi Lugar
Cantwell Feinstein Martinez
Carper Graham McCain
Chambliss Gregg McConnell
Cochran Hagel Menendez
Coleman Hatch Murkowski
Collins Hutchison Pryor
Cornyn Isakson Roberts
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Salazar Specter Warner
Smith Stevens
Snowe Voinovich
NOT VOTING—3
Brownback Johnson Thomas
The amendment (No. 1181) was re-
jected.

Mr. SPECTER. Mr. President, I move
to reconsider the vote.

Mr. CRAIG. Mr. President, I move to
lay that motion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, I
thought the Republican leader, the
Senator from Kentucky, Mr. McCON-
NELL, wanted to speak and introduce
an amendment. Then we are hopeful
that we would deal with the Vitter
amendment, and after that we would
go with the Feingold amendment, and
perhaps even the Sanders amendment
as well. That might be a way we pro-
ceed.

I see the Senator from Kentucky,
who is going to talk for a period of
time. Then we would go back to the
Republican side, Senator VITTER, come
back over here to Senator FEINGOLD,
then perhaps they were looking on the
other side—we had talked to our Re-
publican colleagues—and we are hope-
ful to get a vote, potentially go to Sen-
ator SANDERS after that.

The PRESIDING OFFICER. The Re-
publican leader.

AMENDMENT NO. 1170 TO AMENDMENT NO. 1150

Mr. McCONNELL. Mr. President, I
thank my friend from Massachusetts.

I ask unanimous consent that the
pending amendment be laid aside, and I
call up amendment No. 1170.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will report.

The legislative clerk read as follows:

The Senator from Kentucky [Mr. McCON-
NELL] proposes an amendment numbered
1170.

Mr. McCONNELL. Mr. President, I
ask unanimous consent that the read-
ing of the amendment be dispensed
with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: to amend the Help America Vote

Act of 2002 to require individuals voting in

person to present photo identification)

At the appropriate place, insert the fol-
lowing:

SEC. . IDENTIFICATION REQUIREMENT.

(a) NEW REQUIREMENT FOR INDIVIDUALS
VOTING IN PERSON.—

(1) IN GENERAL.—Title III of the Help Amer-
ica Vote Act of 2002 (42 U.S.C. 15481 et seq.)
is amended by redesignating sections 304 and
305 as sections 305 and 306, respectively, and
by inserting after section 303 the following
new section:

“SEC. 304. IDENTIFICATION OF VOTERS AT THE
POLLS.

‘“(a) IN GENERAL.—Notwithstanding the re-
quirements of section 303(b), each State shall
require individuals casting ballots in an elec-
tion for Federal office in person to present a
current valid photo identification issued by a
governmental entity before voting.
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“(b) EFFECTIVE DATE.—Each State shall be
required to comply with the requirements of
subsection (a) on and after January 1, 2008."".

(2) CONFORMING AMENDMENTS.—

(A) Section 401 of the Help America Vote
Act of 2002 (42 U.S.C. 15511) is amended by
striking ‘“‘and 303 and inserting ‘303, and
304.

(B) The table of contents of the Help Amer-
ica Vote Act of 2002 is amended by redesig-
nating the items relating to sections 304 and
305 as relating to items 305 and 306, respec-
tively, and by inserting after the item relat-
ing to section 303 the following new item:
‘“Sec. 304. Identification of voters at the

polls.”.

(b) FUNDING FOR FREE PHOTO IDENTIFICA-
TIONS.—

(1) IN GENERAL.—Subtitle D of title II of
the Help America Vote Act of 2002 (42 U.S.C.
15401 et seq.) is amended by adding at the end
the following:

“PART 7—PHOTO IDENTIFICATION
“SEC. 297. PAYMENTS FOR FREE PHOTO IDENTI-
FICATION.

‘‘(a) IN GENERAL.—In addition to any other
payments made under this subtitle, the Com-
mission shall make payments to States to
promote the issuance to registered voters of
free photo identifications for purposes of
meeting the identification requirements of
section 304.

““(b) ELIGIBILITY.—A State is eligible to re-
ceive a grant under this part if it submits to
the Commission (at such time and in such
form as the Commission may require) an ap-
plication containing—

‘(1) a statement that the State intends to
comply with the requirements of section 304;
and

‘(2) a description of how the State intends
to use the payment under this part to pro-
vide registered voters with free photo identi-
fications which meet the requirements of
such section.

‘“(c) USE OF FUNDS.—A State receiving a
payment under this part shall use the pay-
ment only to provide free photo identifica-
tion cards to registered voters who do not
have an identification card that meets the
requirements of section 304.

“(d) ALLOCATION OF FUNDS.—

‘(1) IN GENERAL.—The amount of the grant
made to a State under this part for a year
shall be equal to the product of—

‘““(A) the total amount appropriated for
payments under this part for the year under
section 298; and

‘(B) an amount equal to—

‘(i) the voting age population of the State
(as reported in the most recent decennial
census); divided by

‘“(ii) the total voting age population of all
eligible States which submit an application
for payments under this part (as reported in
the most recent decennial census).

“SEC. 298. AUTHORIZATION OF APPROPRIATIONS.

‘‘(a) IN GENERAL.—In addition to any other
amounts authorized to be appropriated under
this subtitle, there are authorized to be ap-
propriated such sums as are necessary for
the purpose of making payments under sec-
tion 297.

““(b) AVAILABILITY.—Any amounts appro-
priated pursuant to the authority of this sec-
tion shall remain available until expended.”.

(2) CONFORMING AMENDMENT.—The table of
contents of the Help America Vote Act of
2002 is amended by inserting after the item
relating to section 296 the following:

“PART 7T—PHOTO IDENTIFICATION
“Sec. 297. Payments for free photo identi-
fication.
‘“Sec. 298. Authorization of appropriations.”.

Mr. MCcCCONNELL. Mr. President,
Members on both sides have voiced a
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lot of legitimate concerns about the
immigration bill that we brought to
the floor earlier this week, which is
precisely what we were hoping for
when we decided to move forward with
it. We needed to air things out. Many
of our Republican colleagues have
rightly focused on border security and
their concern that people who have
broken the law can somehow get away
with it under the proposed legislation.

As we have debated this issue on the
floor, the American people have spoken
very loudly. Phones have been ringing
off the hooks. If we have settled any-
thing this week, it is that Americans
are not shy about expressing their
views on immigration. It is my hope
this debate will move forward until
every apprehension will be addressed.

Now I wish to voice a concern of my
own. The Constitution says: All per-
sons born or naturalized in the United
States are citizens, and are therefore
free to vote. As a corollary, we have al-
ways maintained that no one who is
not a citizen has a right to vote. But in
order to preserve the meaning of this
pledge, we need to make sure the influ-
ence of those who vote legally is not di-
luted by those who do not; those who
do not abide by the laws are not free to
influence our political process or our
policies with the vote.

As we move forward on this immigra-
tion bill, we need to make sure we pro-
tect voters, protect the 15th amend-
ment by strengthening protections
against illegal voting. This is the prin-
cipal concern, but it is also practical.

The fundamental question we have
been debating this week is what to do
about the fact that 12 million people in
this country are here illegally. We
would have to go back more than two
decades to find a Presidential election
in this country in which 12 million
votes would not have tipped the bal-
ance in the other direction.

Only citizens have the right to
choose their elected representatives.
Regardless of what we decide to do
about these 12 million, those who are
not here legally and are not citizens
should not have the ability to upend
the will of the American people in a
free and fair election. This is not fan-
tasy. It was reported last week that
hundreds of noncitizens in and around
San Antonio have registered to vote
over the past several years. Most are
believed to be here illegally and many
are thought to have cast votes.

We have no reason to believe this
practice, if true, is not being replicated
in other cities and towns all across our
country. So the question is: Given the
current reality, how do we safeguard
the integrity of the voting system? If
these millions were eventually to be-
come citizens, how do we propose to
make sure their vote counts, that it
isn’t diluted?

Now the Carter-Baker Commission
on Federal Election Reform, founded
after the 2004 election and spearheaded
by former President Jimmy Carter and
former Secretary of State Jim Baker,
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has already addressed the problem.
Here you see President Carter and
former Secretary Jim Baker together
addressing this issue as they cochaired
the Federal Election Reform Commis-
sion. That report said, quite simply,
election officials need to have a way to
make sure the people who show up at
the polls are the ones on the voter
lists.

I cannot think of anyone who would
disagree with that. The solution the
commission proposed, the Carter-Baker
Commission, is the same one I am pro-
posing today as an amendment to the
immigration bill.

In our country, photo IDs are needed
to board a plane, to enter a Federal
building, to cash a check, even to join
a wholesale shopping club.

In a nation in which 40 million people
change addresses each year, in which a
lot of people don’t even know their
neighbors, some form of Government-
issued tamperproof photo ID cards
should be used in elections as well. If
they are required for buying bulk
toothpaste, they should be required to
prove one’s identity, to prove that
someone actually has a right to vote
and a right to influence the laws and
policies of our country. We need to en-
sure those who are voting are the same
people on the rolls and that they are
legally entitled to vote. ID cards would
do that. They would reduce irregular-
ities dramatically and, in doing so,
they would increase confidence in the
system.

We have all been through elections
where groups of voters questioned the
results based on rumors of coercion or
fraud. Photo IDs would substantially
limit this kind of voter skepticism and
loss of faith in the political process.

Consistent with the purpose and the
aim of the 15th amendment, we don’t
want anyone who has the right to vote
to have any difficulty acquiring an ID.
This amendment addresses this con-
cern by establishing a grant program
for those who cannot afford a photo ID.
People who qualify will be provided one
for free, no cost. No less an advocate
for poor Americans than Ambassador
Andrew Young has said photo IDs
would have the added benefit of helping
those who don’t have drivers licenses
or other forms of official ID to navi-
gate an increasingly computerized cul-
ture. Photo IDs would make it easier
to cash checks, rent movies, or gain ac-
cess to other forms of commerce that
are closed to people who don’t have
them.

An overwhelming majority of Ameri-
cans support this attempt to ensure
the integrity of our elections. An NBC
News/Wall Street Journal poll last year
showed 26 percent of respondents
strongly favored requiring a universal
tamperproof ID at the polls. Nineteen
percent said they mildly favored the
IDs. You can do the math, Mr. Presi-
dent. That is 80 percent of the Amer-
ican people think this is a good idea.
On issues in America, 80/20 is about as
good as it gets. Twelve percent were
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neutral and didn’t have an opinion at
all, only 3 percent mildly opposed, and
4 percent opposed. So let’s add those
together. We are talking about 80 to 7,
with the rest of Americans not having
a view. Ninety-three percent of those
who were asked for their opinion were
either undecided or in favor of imple-
menting this control. State polls show
similar results. Americans are clearly
divided on what to do with illegal im-
migrants in our communities, but they
seem to agree on the benefit of an ID.

Members from both sides of the aisle
agree we need to address voting irreg-
ularities. The junior Senator from Illi-
nois is sponsoring a bill that would
stiffen penalties for preventing some-
one from exercising his or her right to
vote. He has already drawn 12 Demo-
cratic cosponsors. The bill is meant to
respond to a problem we all recognize
and which we should do something
about by requiring photo ID for voters.
Two dozen States already require—that
is 24 States—some form of identifica-
tion at the polls.

As a result of the Help America Vote
Act, photo ID is required for those who
register to vote by mail but who can’t
produce some other identifying docu-
ment. What I would like to do is to pro-
vide a Federal minimum standard that
is consistent but which allows States
wide flexibility in determining the
kind of ID that is required. It doesn’t
have to be a driver’s license. It could be
a hunting or fishing license. Either
way, we would be ensuring for the first
time the same verification standards
from rural Iowa to Dade County, FL.
This would be one of the surest steps
we could take to protect the franchise
rights of every American citizen in a
fast-changing and increasingly mobile
society.

The promise of America is that every
law-abiding citizen has an equal stake
in the political process and should be
treated equally under the law. The
most concrete expression of this right
is the right to vote. It is a right that
has been at the core of our democracy
for more than a century, and whenever
it has been deprived at the local level,
we strengthen it federally. We need to
strengthen it again now as part of our
effort to reform America’s immigra-
tion laws. Stronger borders would do
nothing to prevent noncitizens who are
already here from abusing the system
further through illegitimate voting. To
protect franchise rights of all born and
naturalized citizens, we need to harden
antifraud protections at the polls. For
the sake of the citizen who is already
here and for those who dream of be-
coming citizens in the future, this
amendment is an important step in the
right direction.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Louisiana.

AMENDMENT NO. 1157

Mr. VITTER. Mr. President, I ask
unanimous consent to set aside the
pending amendment and call up Vitter
amendment No. 1157.
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The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will report.

The legislative clerk read as follows:

The Senator from Louisiana [Mr. VITTER],
for himself, Mr. DEMINT, Mr. THOMAS, Mr.
BUNNING, Mr. ENZI, and Mr. INHOFE, proposes
an amendment numbered 1157.

Mr. VITTER. I ask unanimous con-
sent that reading of the amendment be
dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To strike title VI (related to Non-

immigrants in the United States Pre-

viously in Unlawful Status)

Strike title VI.

Mr. VITTER. Mr. President, this is
an important amendment that goes to
the heart of our debate. This amend-
ment strikes all of the text of title VI,
the Z visa amnesty section. It takes all
of that Z visa out of this massive im-
migration bill. I thank several Mem-
bers for joining me in this important
amendment: Senator DEMINT, Senator
THOMAS, Senator BUNNING, Senator
ENZI, Senator INHOFE, and Senator
COBURN. They are all cosponsors of this
amendment. I ask all of my colleagues
to join in this fundamental but nec-
essary correction of the bill.

Many folks will say: We can’t do this.
This goes to the heart of the bill. It
goes to the heart of the compromise.
Well, indeed, it does. It does that be-
cause that is where an absolutely fun-
damental flaw with this approach re-
sides. The Z visa is amnesty, pure and
simple. Amnesty is at the heart of this
bill and is a fundamental problem and
flaw with the bill that we must correct.
Make no mistake about it, the Amer-
ican people know this. It is obvious.
Why is it so hard for us to acknowledge
the fact, acknowledge the negative
consequences that flow from it, and
correct it?

Considering how badly received last
year’s Senate-passed amnesty bill was,
I am shocked we are here again, admit-
tedly with a better bill in some re-
spects but with a bill with Z visa am-
nesty right at the heart of it. The
American people don’t want this. They
don’t want the Z visa, because they
don’t want to reward law breaking and
thereby encourage more of the same.
The Z visa amnesty provision abso-
lutely rewards those who have broken
the law and, in doing so, is a slap in the
face to those thousands upon thousands
of folks who are honoring the law, fol-
lowing the law, standing in line, wait-
ing their turn under the rules.

I ask my fellow Senators, are we
going to be a nation that values that
rule of law? These Z visas tell
lawbreakers the opposite, that it is OK
to break the law. In doing so, most im-
portantly, most negatively, that has to
encourage more like behavior in the fu-
ture. Clearly, that sort of amnesty
sends the wrong message, a reward for
breaking the law. Clearly, that encour-
ages the same sort of behavior we abso-
lutely don’t want in the future.
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I think the fundamental question in
this debate is, is this bill going to be a
repeat of the 1986 immigration reform
the Congress passed at that time or is
this bill fundamentally different?
Again, that is a central question that
goes to the heart of the Z visa issue
and others.

In 1986, Congress took up immigra-
tion reform. They passed a significant
bill, not as wide sweeping as we are
talking about now but certainly a sig-
nificant bill. Arguments were very
much the same: We are going to beef up
enforcement. We are going to get seri-
ous. We are going to have real enforce-
ment at the border. We are going to
have meaningful enforcement at the
workplace. In that context, we need
this amnesty one time, and it will be
done and the problem will be solved.

What is the history since then? The
history is clear. A problem that was
then about 3 million illegal aliens has
grown at least fourfold—12, 13 million,
or more. So it has mushroomed. The
problem has gotten a lot worse. Why?
Because the amnesty provisions of that
bill in 1986 absolutely went into force
and effect. They were absolutely hon-
ored. But at the same time, the en-
forcement never happened to an ade-
quate extent.

So what happens with those two dy-
namics? It is simple to see what did
happen—inadequate enforcement, real
amnesty that sent the message loudly
and clearly: You will eventually be for-
given for breaking the law to get into
this country illegally. The problem
mushroomed. The problem quadrupled
from more than 3 million illegal aliens
in the country to 12 or 13 million or
more today.

That is an awfully fundamental ques-
tion we need to ask as we look at this
legislation. I have asked that question.
My answer is: This is a vastly improved
bill from last year, but this bill still
has that fundamental flaw. This bill
still risks—and I believe will inevitably
repeat—the mistake of 1986, only on a
far broader, a far bigger, and far more
dangerous scale. We cannot afford that.

There are colleagues of both parties
in this Chamber who make the argu-
ment that we hear about most legisla-
tion: The status quo is broken. This
bill is not perfect, but this bill will
move it along. This bill will make it
better.

That sort of incrementalist approach
is true in a lot of cases. In this case, I
don’t think it is true at all. In this
case, a flawed bill gives us the real
threat, the real danger of making the
problem a lot worse, not better. That is
the history of what happened in 1986.
That is what will happen again with in-
adequate enforcement plus amnesty.

How do we correct this? One way is
to beef up enforcement. I support a lot
of different measures to make the en-
forcement more certain, to nail it down
absolutely before we go into any of
these other areas such as a temporary
worker program, certainly Z visas. The
triggers in this bill are much
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ballyhooed, but the triggers don’t get
us to where we need to be before they
trigger the Z visa. All the triggers do is
say: We are going to do what was
planned for the next 18 months any-
way, which isn’t all of what we need to
do, which isn’t half of what we need to
do to secure the border and have real
workplace enforcement. But then we
are going to trigger the amnesty. We
are going to trigger the Z visa. That is
not enough. We need to beef up those
enforcement provisions.

The other way to fix going down the
1986 road again is to get rid of amnesty,
to get rid of the Z visa. That is exactly
what this amendment does.

Certainly many of my colleagues will
protest wildly about calling this am-
nesty. If you look at the facts, there is
no other conclusion to reach. If you
look at history, there is no other con-
clusion.

For those lawyers in the Chamber,
probably the best known legal ref-
erence book is Black’s Law Dictionary.
Open it. Turn to ‘‘amnesty.” It is very
straightforward. Amnesty is ‘‘a pardon
extended by the government to a group
or class of persons.” Black’s Law Dic-
tionary cites as its first example of
what that means the 1986 Immigration
Reform and Control Act. It points to
that very act and says it “‘provided am-
nesty for undocumented aliens already
present in the country.” That is the ex-
ample it cites in the very definition of
the concept of amnesty.

I ask unanimous consent to print
this definition with the example in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:
[From Black’s Law Dictionary (8th ed. 2004)]

amnesty, n. A pardon extended by the gov-
ernment to a group or class of persons, usu-
ally for a political offense; the act of a sov-
ereign power officially forgiving certain
classes of persons who are subject to trial
but have not yet been convicted

The 1986 Immigration Reform and Control
Act provided amnesty for undocumented
aliens already present in the country.

Unlike an ordinary pardon, amnesty is
usually addressed to crimes against state
sovereignty—that 1is, to political offenses
with respect to which forgiveness is deemed
more expedient for the public welfare than
prosecution and punishment.

Amnesty is usually general, addressed to
classes or even communities.—Also termed
general pardon. See PARDON. [Cases: Par-
don and Parole 26. C.J.S. Pardon and Parole
§§3, 31.]—amnesty, vb.

“Amnesty ... derives from the Greek
amnestia (‘forgetting’), and has come to be
used to describe measures of a more general
nature, directed to offenses whose crimi-
nality is considered better forgotten.”’ Leslie
Sebba, ‘“‘Amnesty and Pardon,” in 1 Encyclo-
pedia of Crime and Justice 59, 59 (Sanford H.
Kadish ed., 1983).

express amnesty. Amnesty granted in di-
rect terms. Implied amnesty. Amnesty indi-
rectly resulting from a peace treaty exe-
cuted between contending parties.

Mr. VITTER. In that context, one ob-
vious question is: How does that am-
nesty provision compare to what is in
this 2007 bill?
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I think if you go down the require-
ments of the 1986 law and the require-
ments of this bill before us, you will
see they are disturbingly familiar.

In 1986, how do you gain temporary
residence status? Continuous unlawful
residence in the United States since be-
fore January 1, 1982. Fees: a $185 fee for
the principal applicant, $50 fee for each
child, a $420 family cap. You have to
meet certain admissibility criteria: 18-
month residency period, English lan-
guage and civics requirement. Those
are the basic requirements under that
1986 law.

Let’s compare it to what is in this
bill, which is very similar. The dollar
amount fees are higher, more signifi-
cant, but in terms of the nature of the
requirements in this bill, they are dis-
turbingly similar: physically present
and employed in the United States
since a certain date—January 1, 2007;
$1,000 penalty and a $1,500 processing
fee; meet admissibility criteria; back-
ground check; English language basic
requirement, et cetera—the exact same
type of requirements under the Z visa
provisions of this bill, as well as the
1986 law, which ‘‘Black’s Law Dic-
tionary’’ itself labels amnesty.

Mr. President, I ask unanimous con-
sent to have printed in the RECORD this
simple side-by-side comparison of the
1986 law and this bill presently before
the Senate.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

1986 IRCA
TEMPORARY RESIDENT STATUS

Continuous unlawful residence in the U.S.
since before January 1, 1982.

$185 fee for principal applicant, $50 for each
child ($420 family cap).

Meet admissibility criteria.

Ineligible for most public benefits for five
years after application.

18-month residency period.

ADJUSTMENT TO PERMANENT RESIDENT
English language and civics requirement.
$80 fee per applicant ($240 family cap).

2007
7 VISA STATUS

Physically present and employed in U.S.
since January 1, 2007.

$1,000 penalty and $1,500 processing fee.

Meet admissibility criteria.

Background check.

ADJUSTMENT TO PERMANENT RESIDENT
Meets merit requirements, file application

in home country.

$4,000 penalty.

Mr. VITTER. So, again, let’s not re-
peat the horrible mistakes of the past.
Let’s not repeat the fundamental mis-
take of 1986 that got us to the situation
we are in today, that quadrupled, or
more, the problem then faced in 1986.
Let’s not repeat it in either side of the
ledger: by having inadequate enforce-
ment—and I am afraid the enforcement
provisions of this bill, the trigger re-
quirements, et cetera, are inadequate—
and let’s not repeat it on the other side
of the equation by granting amnesty
and creating a magnet for more illegal
activity into this country.
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We cannot afford to do that. This
amendment goes to the core of that
fundamental problem and corrects it
by taking out title VI, the Z visa am-
nesty provisions.

Mr. ENZI. Mr. President, I rise in
strong support of the amendment in-
troduced by the Senator from Lou-
isiana. I am proud to be a cosponsor of
this amendment.

I am disappointed in the way the sub-
stitute amendment to S. 1348 was
brought before the Senate. I do not be-
lieve Senators have had adequate op-
portunity to fully understand all the
impacts this legislation will have on
our Nation. Over the next 2 weeks, Sen-
ators and staff will continue to study
the language. I hope the Senate leader-
ship will ensure that all Members have
the opportunity to have their amend-
ments considered by the full Senate. I
am pleased an agreement was reached
to vote on the Vitter amendment.

If this was the first time the Senate
was considering offering amnesty to il-
legal aliens, I think this debate would
be under a different tone. When the
1986 legislation was enacted, Members
of the House and Senate had the best of
intentions—to improve our border situ-
ation and decrease illegal immigration
by offering permanent status to those
in the United States illegally. Those
good intentions, however, were not
without fault. We can see that now, 21
years later, and we cannot ignore the
problems caused by that legislation.

Our goal here is to make an immigra-
tion system that works—one that
meets the economic needs of our Na-
tion and allows for legal immigration
and legal workers. We need to make it
less complicated to immigrate legally
rather than illegally. The status quo is
just the opposite. It has become so dif-
ficult to follow the legal path that
many look for the easier route of cross-
ing our border without paperwork,
without filing fees, and without bu-
reaucratic delays. It has become so dif-
ficult for employers to hire legal tem-
porary workers that many hire illegal
immigrants without legal Social Secu-
rity numbers, without labor certifi-
cations, and without bureaucratic
delays. Our laws should not be a deter-
rent to themselves.

Our immigration system is com-
plicated. Our borders remain open. Bor-
der security must be the top priority of
the debate. We cannot have immigra-
tion reform without strengthening the
security of our borders. This is why I
am pleased that the language the Sen-
ate is considering includes triggers
that must be met before certain provi-
sions can be enacted.

There are some positive ideas in this
legislation, but there remain many
problems. The Senate should not pass
flawed legislation merely for the sake
of voting on something.

Amnesty is one of the main concerns
of my constituents in Wyoming. Am-
nesty sends a message to illegal immi-
grants that if you break our immigra-
tion laws and avoid being detected for
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several years, the United States will
not only forgive you but reward you
with permanent resident status. Am-
nesty encouraged illegal immigration.
In 1986, 7 million immigrants were
granted amnesty. Today, we are facing
an illegal population of over 12 million.
The 1986 legislation did not stop illegal
immigration. We should not repeat this
policy without ensuring that we are
not making the same mistake.

I continue to closely examine bill
language as new developments unfold
and will make decisions Kkeeping in
mind what concerns I have heard from
the people and businesses of Wyoming.
We expect to spend the first week of
June continuing to debate and amend
the bill. I am concerned about where
we will be in 2 weeks on this legisla-
tion. This issue is too important to
refuse to consider amendments for
members of either party.

Again, I state my strong support for
Senator VITTER’s amendment to re-
move the amnesty provisions from this
legislation. I hope my colleagues in the
Senate will join me in taking a strong
stance against amnesty.

With that, I yield back the floor.

The PRESIDING OFFICER. The Sen-
ator from Delaware.

Mr. BIDEN. Mr. President, I ask
unanimous consent that I be able to
proceed as in morning business for 3
minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The remarks of Mr. BIDEN are
printed in today’s RECORD under
“Morning Business.”’)

Mr. BIDEN. Mr. President, I yield the
floor and suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. FEINGOLD. Madam President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER (Ms.
KLOBUCHAR). Without objection, it is
so ordered.

Mr. FEINGOLD. Madam President, I
ask unanimous consent that the pend-
ing amendment be set aside so I might
call up an amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 1176 TO AMENDMENT NO. 1150

(Purpose: To establish commissions to re-
view the facts and circumstances sur-
rounding injustices suffered by European
Americans, European Latin Americans, and
Jewish refugees during World War II)

Mr. FEINGOLD. Madam President, I
call up amendment No. 1176.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Wisconsin [Mr. FEIN-
GoLD], for himself, Mr. LIEBERMAN, and Mr.
INOUYE, proposes an amendment numbered
1176 to amendment No. 1150.

Mr. FEINGOLD. Madam President, I
ask unanimous consent that reading of
the amendment be dispensed with.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

(The amendment is printed in the
RECORD of Wednesday, May 23, 2007,
under ‘“‘Text of Amendments.”’)

Mr. FEINGOLD. Madam President,
this amendment contains the language
of S. 621, the Wartime Treatment
Study Act, a bill I have introduced
with my friend from Iowa, Senator
GRASSLEY.

This amendment would create two
fact-finding commissions: one commis-
sion to review the U.S. Government’s
treatment of German Americans,
Italian Americans, and European Latin
Americans during World War II, and
another commission to review the U.S.
Government’s treatment of Jewish ref-
ugees fleeing Nazi persecution during
World War II.

I am very pleased that my distin-
guished colleagues, Senator LIEBERMAN
and Senator INOUYE, have agreed to co-
sponsor this amendment. They are also
cosponsors of my bill, and I appreciate
their continued support for this impor-
tant initiative.

This amendment would help us to
learn more about how, during World
War II, recent immigrants and refugees
were treated. It is an appropriate and
relevant amendment to this immigra-
tion bill.

I would have preferred to have moved
this bill on its own. Senator GRASSLEY
and I have introduced the Wartime
Treatment Study Act in the last four
Congresses, and the Judiciary Com-
mittee has reported it favorably each
time, including just last month. It has
been cleared for adoption by unani-
mous consent by my Democratic col-
leagues. But I am forced to offer this as
an amendment because the Wartime
Treatment Study Act has not cleared
the Republican side in this Congress or
any of the last three Congresses. It is
time for the Senate to pass this bill.

During World War II, the United
States fought a courageous battle
against the spread of Nazism and fas-
cism. Nazi Germany was engaged in the
horrific persecution and genocide of
Jews. By the end of the war, 6 million
Jews had perished at the hands of Nazi
Germany.

The Allied victory in the Second
World War was an American triumph, a
triumph for freedom, justice, and
human rights. The courage displayed
by so many Americans, of all ethnic
origins, should be a source of great
pride for all of us. But we should not
let that justifiable pride in our Na-
tion’s triumph blind us to the treat-
ment of some Americans by their own
Government.

Sadly, as so many brave Americans
fought against enemies in Europe and
the Pacific, the U.S. Government was
curtailing the freedom of some of its
own people here, at home. While it is,
of course, the right of every Nation to
protect itself during wartime, the U.S.
Government can and should respect the
basic freedoms that so many Ameri-
cans have given their lives to defend.
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Many Americans are aware that dur-
ing World War II, under the authority
of Executive Order 9066 and the Alien
Enemies Act, the U.S. Government
forced more than 100,000 ethnic Japa-
nese from their homes and ultimately
into relocation and internment camps.
Japanese Americans were forced to
leave their homes, their livelihoods,
and their communities. They were held
behind barbed wire and military guard
by their own Government.

Through the work of the Commission
on Wartime Relocation and Internment
of Civilians created by Congress in 1980,
this unfortunate episode in our history
finally received the official acknowl-
edgement and condemnation it de-
served.

Congress and the U.S. Government
did the right thing by recognizing and
apologizing for the mistreatment of
Japanese Americans during World War
II. But our work in this area is not
done. That same respect has not been
shown to the many German Americans,
Italian Americans, and European Latin
Americans who were taken from their
homes, subjected to curfews, limited in
their travel, deprived of their personal
property, and, in the worst cases,
placed in internment camps.

Most Americans are probably un-
aware that during World War II, the
U.S. Government designated more than
600,000 Italian-born and 300,000 German-
born U.S. resident aliens and their fam-
ilies as ‘‘enemy aliens.” Approximately
11,000 ethnic Germans, 3,200 ethnic
Italians, and scores of Bulgarians, Hun-
garians, Romanians, or other European
Americans living in America were
taken from their homes and placed in
internment camps. Some even re-
mained interned for up to 3 years after
the war ended. Unknown numbers of
German Americans, Italian Americans,
and other European Americans had
their property confiscated or their
travel restricted, or lived under cur-
fews. This amendment would not—
would not—grant reparations to vic-
tims. It would simply create a commis-
sion to review the facts and cir-
cumstances of the U.S. Government’s
treatment of German Americans,
Italian Americans, and other European
Americans during World War II.

Now, a second commission created by
this amendment would review the
treatment by the U.S. Government of
Jewish refugees who were fleeing Nazi
persecution and genocide and trying to
come to the United States. German and
Austrian Jews applied for visas, but
the United States severely limited
their entry due to strict immigration
policies—policies that many believed
were motivated by fear that our en-
emies would send spies under the guise
of refugees and by the unfortunate
antiforeigner, anti-Semitic attitudes
that were sadly all too common at that
time.

It is time for the country to review
the facts and determine how our immi-
gration policies failed to provide ade-
quate safe harbor to Jewish refugees
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fleeing the persecution of Nazi Ger-
many. It is a horrible truth that the
United States turned away thousands
of Jewish refugees, delivering many to
their deaths at the hands of the Nazi
regime we were fighting.

It is so urgent that we pass this legis-
lation. We cannot wait any longer. The
injustices to European Americans and
Jewish refugees occurred more than 50
years ago. The people who were af-
fected by these policies are dying.

In fact, one of them died earlier this
month. Max Ebel was one of the thou-
sands of German Americans who were
interned during World War II in the
United States. He died on May 3, 2007.
His death brings me great sadness.

Max Ebel was only 17 when he came
to America in 1937. He fled Germany
after he was assaulted for refusing to
join the Hitler Youth. When he came to
the United States, he lived with his fa-
ther in Massachusetts. He learned
English. He joined the Boy Scouts. He
completed high school. When the war
broke out, he registered for the draft.

Nonetheless, in 1942, this new Amer-
ican was arrested by the FBI and in-
terned under the Alien Enemies Act be-
cause of his German ancestry. He spent
the next 18 months in a series of deten-
tion facilities and internment camps
and ultimately was transferred to a
camp in Fort Lincoln, ND, where de-
spite the way he had been treated, he
found a way to help the war effort. He
volunteered for a government work de-
tail and spent a North Dakota winter
laying new railroad track on the
Northern Pacific Rail Line. Max Ebel’s
crew boss saw how hard he worked and
petitioned for his release.

Finally, in April of 1944, the Govern-
ment let him go home. Despite every-
thing that had happened, he remained
loyal to his new country and became a
citizen in 1953. A few years ago he told
a journalist:

I was an American right from the begin-
ning, and I always will be.

Max Ebel’s death is a loss not only to
his family and friends but also to our
country.

But losing Max Ebel does more than
bring me sadness; it also makes me a
bit angry. It makes me angry because
he did not live to see the day that Con-
gress recognized what he went through:
his internment at the hands of his new-
found country.

I have been trying for years to pass
this legislation creating a commission
to study what happened to Max Ebel
and to other German Americans and
other European Americans and to Jew-
ish refugees during World War II. I am
gravely disappointed that Max Ebel
and many others affected by these poli-
cies will not be here to see that legisla-
tion become law.

Americans must learn from these
tragedies now, before there is no one
left. We cannot put this off any longer.
These people have suffered long enough
without official, independent study of
what happened to them and without
knowing this Nation recognizes their
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sacrifice and resolves to learn from the
mistakes of the past that caused them
so much pain.

As the Milwaukee Journal Sentinel
editorial board put it, Congress must
move forward with this legislation:

Lest the passage of time deprive more
Americans of the justice that they deserve.

Let me again repeat that this amend-
ment does not call for reparations. All
it does is ensure that the public has a
full accounting of what happened. We
should be proud of our victory over Na-
zism, as I am. But we should not let
that pride cause us to overlook what
happened to some Americans and refu-
gees during World War II. I urge my
colleagues to join me in supporting the
Wartime Treatment Study Act that is
an amendment to this immigration
legislation, and I hope the managers of
the bill can accept it.

I yield the floor, and I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. KENNEDY. Madam President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KENNEDY. Madam President, we
are in the process where we will begin
to make comment on the amendment
of the Senator from Louisiana. We will
address that very shortly. I am finding
that the amendment of the Senator
from Wisconsin is enormously compel-
ling. I would have thought it would be
generally accepted. We are in the proc-
ess of trying to get a review of that
amendment.

But for the notice of our colleagues,
we expect that we will probably have
two votes, if we are unable to get clear-
ance, and we will probably have that
somewhere in the relationship of prob-
ably about—hopefully about 4 o’clock.
I haven’t had the chance to clear this
time with Senator VITTER, but that is
generally sort of the plan we are look-
ing at, at the present time. I am not
asking unanimous consent on that, but
that is just in terms of information for
our colleagues.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. DEMINT. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 1157 TO AMENDMENT NO. 1150

Mr. DEMINT. Madam President, I
rise to speak in favor of the Vitter
amendment No. 1157, which strikes
title VI of the bill, the title that au-
thorizes Z visas for illegal immigrants.

Z visas are amnesty, pure and simple.
They allow illegal immigrants to stay
here permanently without ever return-
ing home to their countries. This is the
provision that has so many Americans
upset.
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By removing Z visas from the bill, il-
legal immigrants will be able to go
home and get right with the law. Once
they have returned, they can apply for
legal entry, just like everyone else, but
they would not be allowed to violate
our laws.

I know many will say this amend-
ment will be too disruptive to the ille-
gal workers who would ultimately be
forced to return to their home coun-
tries, but I disagree. Last year, 51 mil-
lion people traveled to and from the
United States from abroad, and 13 mil-
lion of these travelers were from Mex-
ico alone. People are very mobile, and
moving this number of people around is
relatively easy today. In fact, this bill
acknowledges this very point by re-
quiring them to go home to apply for
citizenship.

I have also heard some say the oppo-
sition to amnesty is being driven by an
anti-immigrant bias. This is also un-
true. Americans are extremely pro-im-
migrant, but they are upset that their
Government has lied to them for 20
years on this issue, and they have lost
confidence in our ability to control our
borders.

Let me be clear: I am pro-immigrant.
I believe in legal immigration. I want
people to come here, respect our laws,
embrace our values, and become Amer-
ican citizens, but we must reject am-
nesty if we ever expect that to happen.

That is why eliminating the amnesty
provision in this bill is the most com-
passionate and pro-immigrant thing we
can do.

By striking the Z visas from this bill,
this amendment will allow us to uphold
the rule of law, create fairness for mil-
lions of people who want to come here
legally, and allow us to focus on secur-
ing our borders.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. KENNEDY. Madam President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KENNEDY. Madam President, we
are working with our colleagues and
trying to go back and forth, trying to
be bipartisan. We have gone to Senator
VITTER, to FEINGOLD, to HUTCHISON,
and then to SANDERS. We expect votes
and reasonably short debate. We are
trying to get votes on all of those be-
fore the debate starts on the supple-
mental. I thank the Senator from
Vermont for his patience.

Mrs. HUTCHISON. Madam President,
I would appreciate the Senator from
Vermont going first, after which I will
offer mine.

The PRESIDING OFFICER. The Sen-
ator from Vermont is recognized.

AMENDMENT NO. 1223 TO AMENDMENT NO. 1150

Mr. SANDERS. Madam President, I
ask unanimous consent to set aside the
pending amendment. I have an amend-
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ment at the desk and I ask for its im-
mediate consideration.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Vermont [Mr. SANDERS]
proposes an amendment numbered 1223 to
amendment number 1150.

The amendment is as follows:
(Purpose: To establish the American
Competitiveness Scholarship Program)

At the end of title VII, insert the fol-
lowing:

Subtitle C—American Competitiveness
Scholarship Program
SEC. 711. AMERICAN COMPETITIVENESS SCHOL-
ARSHIP PROGRAM.

(a) ESTABLISHMENT.—The Director of the
National Science Foundation (referred to in
this section as the ‘‘Director’’) shall award
scholarships to eligible individuals to enable
such individuals to pursue associate, under-
graduate, or graduate level degrees in math-
ematics, engineering, health care, or com-
puter science.

(b) ELIGIBILITY.—

(1) IN GENERAL.—To be eligible to receive a
scholarship under this section, an individual
shall—

(A) be a citizen of the United States, a na-
tional of the United States (as defined in sec-
tion 101(a) of the Immigration and Nation-
ality Act (8 U.S.C. 1101(a)), an alien admitted
as a refugee under section 207 of such Act (8
U.S.C. 1157), or an alien lawfully admitted to
the United States for permanent residence;

(B) prepare and submit to the Director an
application at such time, in such manner,
and containing such information as the Di-
rector may require; and

(C) certify to the Director that the indi-
vidual intends to use amounts received under
the scholarship to enroll or continue enroll-
ment at an institution of higher education
(as defined in section 101(a) of the Higher
Education Act of 1965 (20 U.S.C. 1001(a)) in
order to pursue an associate, undergraduate,
or graduate level degree in mathematics, en-
gineering, computer science, nursing, medi-
cine, or other clinical medical program, or
technology, or science program designated
by the Director.

(2) ABILITY.—Awards of scholarships under
this section shall be made by the Director
solely on the basis of the ability of the appli-
cant, except that in any case in which 2 or
more applicants for scholarships are deemed
by the Director to be possessed of substan-
tially equal ability, and there are not suffi-
cient scholarships available to grant one to
each of such applicants, the available schol-
arship or scholarships shall be awarded to
the applicants in a manner that will tend to
result in a geographically wide distribution
throughout the United States of recipients’
places of permanent residence.

(c) AMOUNT OF SCHOLARSHIP; RENEWAL.—

(1) AMOUNT OF SCHOLARSHIP.—The amount
of a scholarship awarded under this section
shall be $15,000 per year, except that no
scholarship shall be greater than the annual
cost of tuition and fees at the institution of
higher education in which the scholarship re-
cipient is enrolled or will enroll.

(2) RENEWAL.—The Director may renew a
scholarship under this section for an eligible
individual for not more than 4 years.

(d) FUNDING.—The Director shall carry out
this section only with funds made available
under section 286(x) of the Immigration and
Nationality Act (as added by section 712) (8
U.S.C. 1356).

(e) FEDERAL REGISTER.—Not later than 60
days after the date of enactment of this Act,
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the Director shall publish in the Federal

Register a list of eligible programs of study

for a scholarship under this section.

SEC. 712. SUPPLEMENTAL H-1B NONIMMIGRANT
PETITIONER ACCOUNT.

Section 286 of the Immigration and Nation-
ality Act (8 U.S.C. 1356) (as amended by this
Act) is further amended by inserting after
subsection (w) the following:

“(X) SUPPLEMENTAL H-1B NONIMMIGRANT
PETITIONER ACCOUNT.—

‘(1) IN GENERAL.—There is established in
the general fund of the Treasury a separate
account, which shall be known as the ‘Sup-
plemental H-1B Nonimmigrant Petitioner
Account’. Notwithstanding any other section
of this Act, there shall be deposited as offset-
ting receipts into the account all fees col-
lected under section 214(c)(15).

‘“(2) USE OF FEES FOR AMERICAN COMPETI-
TIVENESS SCHOLARSHIP PROGRAM.—The
amounts deposited into the Supplemental H-
1B Nonimmigrant Petitioner Account shall
remain available to the Director of the Na-
tional Science Foundation until expended for
scholarships described in section 711 of the
Secure Borders, Economic Opportunity and
Immigration Reform Act of 2007 for students
enrolled in a program of study leading to a
degree in mathematics, engineering, health
care, or computer science.”’.

SEC. 713. SUPPLEMENTAL FEES.

Section 214(c) of the Immigration and Na-
tionality Act (8 U.S.C. 1184(c)) is amended by
adding at the end the following:

‘(15)(A) In each instance where the Attor-
ney General, the Secretary of Homeland Se-
curity, or the Secretary of State is required
to impose a fee pursuant to paragraph (9) or
(11), the Attorney General, the Secretary of
Homeland Security, or the Secretary of
State, as appropriate, shall impose a supple-
mental fee on the employer in addition to
any other fee required by such paragraph or
any other provision of law, in the amount de-
termined under subparagraph (B).

‘“(B) The amount of the supplemental fee
shall be $8,500, except that the fee shall be 12
that amount for any employer with not more
than 25 full-time equivalent employees who
are employed in the United States (deter-
mined by including any affiliate or sub-
sidiary of such employer).

‘“(C) Fees collected under this paragraph
shall be deposited in the Treasury in accord-
ance with section 286(x).”’.

Mr. SANDERS. Madam President, I
will begin by quoting from an article
today in Congress Daily by Bruce
Stokes. He sets up in one paragraph
pretty much what we are going to talk
about in this amendment:

The immigration deal under consideration
in the Senate raises the number of H-1B
visas, a long-sought boon for the high-tech
industry that will provide Silicon Valley
firms with skilled workers at rock-bottom
salaries, who will bolster company profits.

This amendment I am offering now is
supported by the AFL-CIO. I will read
the few paragraphs of the letter they
sent today:

Dear Senator SANDERS:

On behalf of the AFL-CIO, I am writing to
offer strong support for your amendment to
the Secure Borders, Economic Opportunity
and Immigration Reform Act.

Your amendment would provide scholar-
ships in math, science, engineering, and
nursing for our domestic workforce by in-
creasing fees on H-1B employers.

The last paragraph, signed by William
Samuel, director of the Department of Legis-
lation for the AFL-CIO, writes this:

It is completely irresponsible for Congress
to increase yet again the total annual num-
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ber of available H-1B visas without address-
ing the myriad well-documented problems
associated with the H-1B program, or consid-
ering long-term solutions involving access to
training and educational opportunities for
domestic workers.

That is William Samuel, director of
the Department of Legislation for the
AFL-CIO.

The amendment I am offering today
also has the support of the Teamsters,
the Programmers Guild, and the Inter-
national Federation of Professional
and Technical Engineers.

The Comprehensive Immigration Re-
form Act is a long and complicated
bill. It touches on a number of very im-
portant issues, and some of those
issues I strongly agree with, no ques-
tion. The time is long overdue that we
control our borders. No question, the
time is long overdue that we begin to
hold employers—those people who are
hiring illegal immigrants—account-
able. Those items are long overdue, and
we have to deal with them. This legis-
lation does that. I support that.

In my view, this bill is also respon-
sible in how it deals with the very con-
tentious and difficult issue of how we
respond to the reality that there are
some 12 million illegal immigrants in
this country today. This bill carves out
a path which eventually leads to citi-
zenship, and that is something I also
support.

But—and here is the but: There are a
number of provisions in this bill I do
not support, that I think are going to
be very harmful to the middle-class
and working families of this country.

The amendment I am offering right
now concentrates on only one aspect of
this very long bill and of that problem.
That point centers on the state of the
economy for working people in our
country and the negative impact this
legislation will have for millions of
workers—low-income workers and pro-
fessional workers as well.

The fact is there is a war going on in
America today. I am not talking about
the war in Iraq and I am not talking
about the war in Afghanistan; I am
talking about the war against the
American middle class, the American

standard of living and, indeed, the
American dream itself.
The American people understand

very well that since George W. Bush
has become President, an additional 5.4
million Americans have slipped into
poverty out of the middle class—5.4
million people who are poor. Nearly 7
million Americans have lost their
health insurance. Income for the aver-
age American family has fallen by over
$1,200 since President Bush has been
President, and some 3 million Ameri-
cans have lost their pensions.

All over this country, from Vermont
to California, people get up in the
morning and they are working incred-
ibly long hours. People need two in-
comes in a family to try to make ends
meet. Yet, at the end of the day, they
are falling further and further behind.
There are a lot of reasons for that, but
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I think this bill, and what this bill pro-
poses to do, is part of the problem.

During the debate over NAFTA and
permanent normal trade relations with
China, we were told by President Clin-
ton and many others that, well, yes,
globalization and unfettered free trade,
such as our trade relations with China,
yes, they will cost us blue-collar fac-
tory jobs, and the result is that be-
cause of our trade agreements, we have
lost millions of good-paying blue-collar
factory jobs and, in fact, today there
are fewer people working in manufac-
turing than since President Kennedy
was in office in the early 1960s.

Yes, we have lost millions of good-
paying manufacturing jobs, but what
people told us is: Look, don’t worry
about that. Yes, we are going to lose
blue-collar manufacturing jobs, but not
to worry because your Kkids are going
to become very sophisticated in terms
of using computers, and the future for
them is white-collar information tech-
nology jobs. We don’t need those fac-
tory jobs anymore; we have white-col-
lar information technology jobs, and
those are the kinds of jobs which are
going to be growing. Unfortunately,
that has not quite occurred. From Jan-
uary 2001 to January 2006, we lost over
600,000 information technology jobs.

Alan Blinder, the former Vice Chair
of the Federal Reserve, has told us that
between 30 and 40 million jobs in this
country are in danger of being shipped
overseas. In other words, what we are
looking at right now is not just the
loss of blue-collar manufacturing jobs,
but we are looking at the loss of sig-
nificant numbers of white-color infor-
mation technology jobs. I know that in
my State—and I expect in Senator
KENNEDY’s State and all over this
country—we have seen white-collar in-
formation technology jobs heading off
to India and other countries. There is
nothing more painful than to see peo-
ple in my State—I have gone through
this experience—having to train people
to do their jobs as those people return
to India.

Some of the leading CEOs and infor-
mation technology companies have
told us point blank—this is not a se-
cret—that the new location for high-
tech jobs is going to be India and
China; it is not going to be the United
States of America.

John Chambers, the CEO of Cisco,
has said:

China will become the IT center of the
world, and we can have a healthy discussion
about whether that’s in 2020 or 2040. What
we’re [in Cisco] trying to do is outline an en-
tire strategy of becoming a Chinese com-
pany.

The founder of Intel predicted in the
Wall Street Journal that the bulk of
our information technology jobs will
g0 to China and India over the next
decade. That is the reality. That is
what the heads of the information
technology industry are telling us.

Over the last few days, a number of
us have expressed the concern about
the impact of bringing low-wage work-
ers into this country and what that
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would mean to Americans at the lower
end of the economic ladder. Today, I
wish to address a concern I have about
what language in this bill could do to
the middle class and, indeed, the upper
middle class, people who hold profes-
sional jobs and who often earn a very
good income.

The bill we are discussing today sub-
stantially increases the number of
well-educated professionals coming
into the United States from overseas.
This bill, in fact, would allow 115,000
new professionals to come into this
country each year, and that number
could go up to 180,000.

This program which allows well-edu-
cated professionals to come into our
country is called the H-1B program. It
is currently capped at 65,000 visas a
year. Under the language in this bill,
the number would increase at least by
50,000 and by as much as 115,000.

The argument that corporate Amer-
ica is using in supporting this increase
is that there are just not enough highly
educated, highly skilled Americans to
fill available job openings in the high-
tech industry and in various science
fields. Proponents of the H-1B visa pro-
gram also say it allows us to bring in
the ‘‘best and the brightest’” from
around the world to help America’s
competitiveness position. That sounds
good on its face, and it may also have
the benefit of being true in some cases,
but there are those in this Chamber
and across the country who are very
concerned that in many instances the
H-1B program is being used not to sup-
plement American high-tech workers
when they might be needed but instead
is being used to replace them with for-
eign workers who are willing to work
for substantially lower wages.

First, we should be clear that H-1B
visas are not being used only in the
high-tech and highly specialized tech-
nology and science fields. That is the
argument often made, but it is really
not true. The reality is that a whole
host of jobs in various categories are
going to H-1B visa holders.

Let’s take a look at some of the jobs
that corporate America is telling us
that there are just not enough Ameri-
cans who are smart enough, who are
educated enough to perform. Here they
are: information technology computer
professionals—I guess we can’t do that
kind of work; university professors—
oh, my word, I guess we just don’t have
enough people to be university profes-
sors; engineers, health care workers,
accountants, financial analysts, man-
agement consultants, lawyers—law-
yers, I love that one. Is there anyone in
America who doesn’t think we have too
many lawyers? I guess we need to bring
some lawyers in as well. Architects,
nurses, physicians, surgeons, dentists,
scientists, journalists and editors, for-
eign law advisers, psychologists, mar-
ket research analysts, fashion models—
Madam President, fashion models—
teachers in elementary or secondary
schools. In America, we do not have
enough people to become teachers in
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elementary or secondary school. Does
anyone really believe that we cannot,
with proper salary inducements, bring
people into secondary and primary edu-
cation?

Given that we all know there are
many Americans who have college de-
grees and advanced degrees in these
fields who cannot find work, why is it
that we need to bring in more and more
professional workers from abroad? For
those who believe that the law of sup-
ply and demand applies to labor costs,
the evidence shows there is no shortage
of college-educated workers in Amer-
ica. What we learn in economics 101 is
if you cannot attract people for certain
jobs, you pay them higher wages and
you give them better benefits. Unfortu-
nately, in America today, from 2000 to
2004, we have seen the wages of college
graduates decline by 5 percent. So on
one hand, corporate America says: Oh,
my goodness, we can’t find people as
professionals to fill these jobs, but
amazingly enough, wages have gone
down for college graduates from 2000 to
2004 by 5 percent. Maybe somebody is
not trying hard enough to find Amer-
ican workers to fill these jobs.

In truth, what many of us have come
to understand is that these H-1B visas
are not being used to supplement the
American workforce where we have
shortages but, rather, H-1B visas are
being used to replace American work-
ers with lower cost foreign workers.

There are studies which conclude
that H-1B workers earn less than what
U.S. workers make in similar jobs at
similar locations. According to the
Center for Immigration Studies, wages
for H-1B workers average $12,000 a year
below the median wage for U.S. work-
ers in computer fields. Another study
by Programmers Guild found that for-
eign tech workers who came to the
United States with H-1B visas are paid
about $25,000 a year less than American
workers with the same skill.

According to the GAO:

Some employers said that they hired H-1B
workers in part because these workers would
often accept lower salaries than similarly
qualified U.S. workers.

What is very important to mention
here is that some in corporate America
are giving the impression that most of
the jobs within the H-1B program are
for highly specialized technical work
which just can’t be found in the United
States. The truth is that most of the
H-1B visas go to people who do not
have a Ph.D., who do not have a mas-
ter’s degree, but only have a bachelor’s
degree, a plain old college degree.

In today’s Congress Daily, there is a
very insightful article on H-1B visas
which is relevant to this debate:

As Ron Hira, a professor at Rochester In-
stitute of Technology, points out .. . the
Labor Department acknowledges that ‘“H-1B
workers may be hired even when a qualified
U.S. worker wants the job, and a U.S. worker
can be displaced from the job in favor of a
foreign worker.”

The article goes on to state:

The median wage for new H-1B computing
professionals was $50,000 in 2005, far below
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the median for U.S. computing professionals,
according to the annual report of U.S. Citi-
zenship and Immigration Services.

These findings are extremely trou-
bling given the promises made to the
American people that the future for
our economy was with high-skilled,
high-paying, high-tech jobs. What we
have found is that in the last 4 years,
wages for college graduates are going
down, and we are finding that people
from abroad are coming in and doing
jobs American professionals can do and
they are doing them for lower wages.

To bolster their argument for in-
creased H-1B visas, proponents point to
a study by the Bureau of Labor Statis-
tics about the jobs of the future. That
is what it is entitled, ‘“Jobs of the Fu-
ture.”” According to the Bureau of
Labor Statistics, over the next decade,
2 million jobs will be created in mathe-
matics, engineering, computer science,
and physical science. That equates to
about 200,000 jobs a year times 10—2
million jobs. Under this legislation, the
number of H-1B visas would increase to
as many as 180,000 a year. That means
virtually every job—about 90 percent—
that will be created in the high-tech
sector over the next 10 years could con-
ceivably be taken by a H-1B visa hold-
er. What sense does that make? What
are we telling our young people? We
are saying: Go to college, get the best
education you can, and we have all
kinds of jobs available to you, except
those jobs in a significant way are
going to be taken by people from an-
other country.

We would hope that companies in the
United States would have just enough
patriotism, maybe just a little bit of
patriotism so they would work to hire
qualified American workers. But if you
look at the statements and conduct of
some of these companies, you realize
that patriotism, love of country is be-
coming a dated concept for those who
are pushing extreme globalization.

Let me take one case study, and that
is Microsoft. In 2003, Microsoft’s vice
president for Windows engineering was
quoted in Business Week as saying:

It is definitely a cultural change to use for-
eign workers. But if I can save a dollar, hal-
lelujah.

The CEO of Microsoft, Steven An-
thony Ballmer, has said, and this is an
interesting quote, very relevant to to-
day’s discussion:

Lower the pay of U.S. professionals to
$50,000, and it won’t make sense for employ-
ers to put up with the hassle of doing busi-
ness in developing countries.

In other words, if we lower wages for
professionals in this country, maybe
our companies won’t outsource and go
to India or China.

The economic benefit of H-1B visas,
though, is not limited to American
companies. The truth is, as my col-
leagues, Senator DURBIN and Senator
GRASSLEY, have pointed out, the top
companies applying for H-1B visas are
actually outsourcing firms from India,
known in the industry as ‘‘body shops.”
According to a February 7, 2007, article
in BusinessWeek:
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Data for the fiscal year 2006, which ended
last September, showed that 7 of the top 10
applicants for H-1B visas are Indian compa-
nies. Giants Infosys Technologies and Wipro
took the top two spots, with 22,600 and 19,400
applications respectively.

In fact, 30 percent of the H-1B visas
approved last year went to nine Indian
outsourcing firms. In other words, the
very same companies that are involved
in the H-1B program of supplying
American companies with cheap for-
eign labor are exactly the same cor-
porations that are involved in
outsourcing, providing cheap labor to
these very same companies when they
move to India. Two sides of the same
coin.

In my view, the H-1B system is work-
ing against the best interests of the
American middle class. It is displacing
skilled American workers, it is low-
ering our wages, and it is part of the
process by which the middle class of
this country continues to shrink.
Meanwhile, it is creating huge profits
for foreign companies that traffic in H-
1B visas.

I do wish to commend Senators DUR-
BIN and GRASSLEY for their work to re-
form the H-1B program and their ef-
forts to include in the substitute some
provisions that strengthen protection
for American workers. But as impor-
tant as these strengthened protections
are, the H-1B program, which will be
increased from 65,000 slots to 115,000
slots, and potentially even 180,000 slots,
continues to pose a threat to American
jobs and American wages.

The question is: Where do we go from
here? What is our response to this
problem? I could certainly offer an
amendment to remove the increase in
H-1B visas or even to restrict them
below the current 65,000 level. But that
amendment would be defeated. So
where do we go? What is the sensible
thing to do? How do we bring people to-
gether around this issue?

I think the author of the Congress
Daily article I referred to earlier said
it quite well when he wrote:

More importantly for the American tax-
payer, the current allocation system for H-
1B visas conveys a valuable resource—access
to talented workers who add value to a com-
pany’s bottom line—at almost no cost. This
is a subsidy in violation of market principles
for firms that are too quick to appeal to
market forces when they are fighting Wash-
ington over export controls or other issues.

The amendment I am offering has
two goals. First, raising the H-1B visa
fee from $1,500 to $10,000 will go a long
way in telling corporate America they
are not going to be able to save money
by bringing foreign professionals into
this country, and they may want to
look at the United States of America
to find the workers that they need. If
they have to pay $10,000, that will cut
back on their margin.

Secondly, to the degree it is true
that the United States does not have a
significant number of skilled workers
in certain categories—and in certain
categories that may well be true—this
new revenue will be dedicated toward
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providing scholarships to students who
are studying in areas where we cur-
rently lack professionals.

Specifically, my amendment would
create a new American Competitive
Scholarship program at the National
Science Foundation that would provide
merit-based scholarships of up to
$15,000 a year, and which are renewable
for up to 4 years, to students pursuing
degrees in math, science, engineering,
medicine, nursing, other health care
fields, and other extremely important
fields vital to the competitiveness of
this Nation. These new scholarships
would create the incentive for the best
and the brightest of American students
to enter these fields where there is re-
putedly a shortage.

In other words, we have the absurd
situation today where we are bringing
people from all over the world into this
country to do this job, yet we have
large numbers of middle-class, work-
ing-class families who can’t afford to
send their kids to college or to grad-
uate school. Well, maybe we ought to
pay attention to American workers and
American families first.

How will this program be paid for?
Under current law, companies applying
for H-1B visas pay a $1,5600 fee. That fee
is split up in a number of ways, with
some of it going to scholarships and re-
training programs. Unfortunately, it is
too small to effectively create a schol-
arship program of the scale needed to
address the claimed shortage in math,
science, and technology specialists.
This amendment imposes an $8,500 sur-
charge on those companies seeking H-
1B visas. This fee would only apply to
those who are required to pay the cur-
rent $1,500 fee. Therefore, universities
and schools would be exempt, as they
are under current law. Companies with
less than 25 employees would pay only
half the fee.

I am sure corporate America will tell
us this $8,500 fee is too expensive; that
they can’t afford it. After all, many of
these people are the same exact people
who opposed raising the minimum
wage above $5.15 an hour. However, this
fee represents a very small amount
compared to the incredible economic
benefits that companies realize from
bringing in foreign H-1B visa workers.

H-1B visas are valid for 3 years. So
the $8,500 surcharge on an annual basis
is only $2,800. Compared to the median
$50,000 wage of a new H-1B computing
professional, it is only about 5.5 per-
cent of that wage. For this small fee,
what would be the benefit to American
students and our families? If there are
115,000 H-1B visas issued for which fees
are paid, we could provide over 65,000
scholarships each year to our stu-
dents—65,000. If the number of H-1B
visas goes to 180,000, we could provide
scholarships to over 100,000 American
students.

If the Members of this body believe
we need H-1B visas to compensate for a
shortage of skilled American profes-
sionals, this amendment will attract
tens of thousands of America’s best and
brightest to those fields.
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One of the reasons I am offering this
amendment, which will provide much
needed scholarships for the American
middle class, is I was very interested in
reading an article that appeared in
BusinessWeek on April 19, 2004. In that
article, BusinessWeek reported that:

To win favor in China, Microsoft has
pledged to spend more than $750 million on
cooperative research, technology for schools,
and other investments.

If Microsoft and other corporations
have billions of dollars to invest in
technology for schools, research, and
other needs in China and other coun-
tries, these same companies should
have enough money to provide scholar-
ships for middle-class Kkids in the
United States of America.

Another major supporter of the H-1B
program is IBM. Last year, IBM made
$9.5 billion in profits. Meanwhile, IBM
has announced it will be investing $6
billion in India by 2009 and—get this—
IBM has also signed deals to train
100,000 software specialists. Where? In
Massachusetts? In Vermont? In Cali-
fornia? No, in China, according to an
August 4, 2003, article in BusinessWeek.

Other major supporters of increasing
H-1B workers include Intel, which
made $5 billion in profits last year;
Bank of America, Caterpillar, General
Electric, Boeing, and Lehman Broth-
ers. All of these companies, making
billions and billions of dollars in profit,
can’t afford to pay American workers
the wages they need. Well, if they can’t
do that, at least let them contribute to
an important scholarship program.

Let me conclude by saying a vote for
this amendment is a vote for pre-
serving American competitiveness in
the 21st century, it is a vote for giving
our children a brighter future, and it is
a vote—unfortunately all too rare—to
help middle-income families in this
country who are struggling so hard to
make sure their kids can have the edu-
cation they need.

Madam President, I am not quite
sure of the proper legislative approach,
but on this amendment, I will be call-
ing for the yeas and nays.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. We had intended,
Madam President, to vote on the
amendment. We are working out the
sequence at the present time.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. CORNYN. Madam President, I
ask unanimous consent the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 1184, AS MODIFIED

Mr. CORNYN. Madam President, by
way of housekeeping, I wish to submit
a modification of my amendment that
is pending, amendment No. 1184.

The PRESIDING OFFICER. Is there
an objection to the modification?

Mr. DURBIN. Reserving the right to
object——
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Mr. CORNYN. If I may explain to my
colleagues, there is a problem with the
pagination in the original draft of the
bill. I noticed the original amendment
appears to be off. This is to reconcile
the problem with the handwritten note
on page 224, which was added on the
floor.

Mr. DURBIN. Would my colleague
from Texas yield for a moment?

Mr. CORNYN. Surely.

Mr. DURBIN. If he would be kind
enough to share with us a copy of the
modification, if it is routine, there will
be no problem. I object at this moment
until he does. I will be glad to work
with him and the chairman once we
have seen a copy.

Mr. CORNYN. Absolutely. I am glad
to do that and withhold until that
time. I do have some other comments I
wish to make.

Mrs. HUTCHISON. Madam President,
could I ask my colleague, and also the
Senator from Massachusetts, when the
Senator from Texas is finished with his
remarks, I wish to be recognized for 5
minutes—just to speak, not to offer my
amendments, but I wanted to speak on
the bill. I ask unanimous consent to do
that, after he speaks. Then we will talk
about my amendments.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

Mr. KENNEDY. Will the Senator
yield for a minute, for a point of infor-
mation?

Mr. CORNYN. Certainly. I yield with-
out losing my right to the floor.

Mr. KENNEDY. I will make a unani-
mous consent request in a few mo-
ments to vote at 5 o’clock on the
Vitter amendment, and then the
amendment of Senator SANDERS. Then,
at that time, we have been told, those
who want to address the supplemental
will begin that debate—a discussion on
the Senate floor.

I thank the Senator from Texas. She
has an amendment on Social Security.
She has been kind enough, as always,
to cooperate with us, and indicated a
willingness to work out an appropriate
time. It is a substantive amendment.
We will look forward to considering it.
I want to give her every assurance we
will consider this and will deal with it.
If not today, we will do the best we can
to deal with it on the Tuesday we get
back. There are members on the Fi-
nance Committee, since it is dealing
with Social Security, who wanted to at
least have an impact. This in no way
will delay the consideration of this
amendment. We want to give her those
assurances.

I know the Senator from Alabama,
Senator SESSIONS, is on his way over.
He wants to be able to enter an amend-
ment as well. We certainly will look
forward to that. We had hoped we
might have been able to get an earlier
consideration. He has been over in the
Armed Services Committee.

Members have been extremely coop-
erative, incredibly helpful. We have
made good progress here today. We
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want to make some brief comments at
an appropriate time, when the Senator
finishes, on the Vitter amendment.
Then, hopefully, we will have an oppor-
tunity to vote on these amendments.
Then those who are dealing with the
supplemental will have a chance to ad-
dress the Senate.

I thank the Senator. We look forward
to his comments.

Mrs. HUTCHISON. Madam President,
could I also have 5 minutes following
Senator CORNYN?

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered; 5
minutes following the junior Senator
from Texas.

The Senator from Texas is recog-
nized.

Mr. CORNYN. Madam President, I
understand now, talking to the major-
ity whip, there is no objection to the
modification of my amendment, No.
1184.

As I was explaining, we checked with
the legislative counsel last night and
this morning we were told the problem
was with the handwritten page, No. 224,
that was added on the floor. So it is a
matter of pagination. I appreciate the
accommodation of my colleagues to
allow that modification to go forward.
Also, legislative counsel corrected a
technical error in the text which this
modification corrects.

I have two things I want to speak on,
briefly. First, on my original amend-
ment, No. 1184, as you recall, this is
composed of two parts. The first part is
what I would assume to be technical
errors in the underlying bill. In the
haste of writing the bill, I think there
were some errors made that we pointed
out in the amendment, errors that need
to be corrected. I do not expect there
will be a lot of controversy about that.

What is more controversial, what I
want to address, is the second part.
That has to do with excluding from the
benefits under this bill individuals who
have already come into our country in
violation of our immigration laws, who
have been detained, who have had due
process, a trial, who have had their day
in court and then, once they were or-
dered deported, rather than agree to
show up and be deported, they simply
went on the lam and went underground
and melted into the great American
landscape. A second category is people
who have had their day in court, who
have been deported but then who have
reentered illegally. Under section 234 of
the Immigration and Naturalization
Act, both of those actions would con-
stitute felonies. I think it would be a
grave error for this bill to reward indi-
viduals who have committed that sort
of open defiance of our laws. For, what-
ever you can say about other people
who have entered the country in viola-
tion of our immigration laws, certainly
those who have had a day in court, who
have been ordered by court to exit the
country but who have gone on the lam,
or those who have reentered after they
were deported, represent a different
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type of lawbreaker. I do not believe we
should reward those by conferring upon
them a Z visa, outlined in the under-
lying bill.

The Senator from New Jersey, Sen-
ator MENENDEZ, argued my amendment
would amount to an unconstitutional
ex post facto rule because of its retro-
active application. This is a misreading
of the bill. In order for any immigra-
tion provisions to have immediate ef-
fect, it is imperative that they apply to
conduct and convictions that actually
occurred before enactment. If prior
conduct and convictions were not cov-
ered, you would have an immigration
regime that essentially welcomes the
following people—this is not how the
U.S. immigration should operate. Con-
sider an immigration regime where a
known criminal gang member could
not be removed unless the Department
of Homeland Security can show he was
a member after the statute was en-
acted, even if the DHS had videotaped
evidence, or even a confession from
last month, showing the alien involved
in gang activities. Surely that could
not be construed as unconstitutionally
retroactive or ex post facto.

Another example would be an undis-
puted terrorist fundraiser who would
not, unless we agree to this amend-
ment, be barred from naturalization on
terrorism grounds. Not only would the
citizenship application of someone who
has been engaged in terrorist activity
not be barred for that reason, unless
the terrorist activity occurred after
the date of enactment, but this effec-
tive date could also be used to call into
question the use by the Department of
Homeland Security of existing discre-
tionary authority to determine a ter-
rorist did not possess good moral char-
acter. To create a regime that turns a
blind eye to these known facts would
be foolish and would not be in our
country’s national interest.

To avoid such perverse and unin-
tended consequences, Congress has on
many occasions enacted grounds of de-
portability and inadmissibility that
are based on past conduct and criminal
convictions. For example, section 5502
of the Intelligence Reform and Ter-
rorism Prevention Act made aliens who
committed acts of torture or extra ju-
dicial killings abroad a ground of inad-
missibility and a ground of deport-
ability. That provision applies to of-
fenses committed before, on, or after
the date of enactment.

The Holtzman amendment, enacted
in 1978, rendered Nazi criminals exclud-
able and deportable. It applied to indi-
viduals who ordered, advocated, as-
sisted, or otherwise participated in per-
secution on behalf of Nazi Germany or
its allies at least 33 years earlier, be-
tween the years of 1933 and 1945.

It is clear from past experience, as
well as common sense, that the only
actions we would be taking in this leg-
islation would be to say to those who
have had their day in court, who lit-
erally thumb their nose at our legal
system and at our court system, you
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will not be rewarded with the benefits
under this act; that you will be ex-
cluded. You have had your chance, you
have blown it, you have defied the
American legal system and, in fact,
this is not the kind of acts from some-
body we would expect to be a law-abid-
ing citizen in the future.

I also want to speak briefly on an
amendment Senator MENENDEZ has of-
fered. Ironically, I find myself in oppo-
sition to him on amendment No. 1184,
the amendment I have offered, but I
find there is a lot to like in his amend-
ment. I want to explain why. This is
what I would call the line-jumping
amendment Senator MENENDEZ has of-
fered. I have heard the proponents ex-
plain that the underlying bill is not an
amnesty because it does not allow any-
one to jump in line. This is a fun-
damentally important concept. It is a
matter of fundamental fairness and
crucial to the integrity, not only of our
immigration system, but to our entire
legal system. It would be extremely un-
fair to allow someone who has not re-
spected our laws to be able to obtain a
green card as a legal permanent resi-
dent before someone who has respected
our laws and waited in line for a
chance to legally enter this country.

Please understand, I am not just
talking about the fact that those who
wait in line legally have to do so in
their home country while someone who
has entered our country in violation of
our immigration laws and obtains Z
status can wait in our country. That
certainly is an issue, that those here
are getting the advantage over those
who are observing our laws.

I point to a story in today’s USA
Today, where the Secretary of the De-
partment of Homeland Security, Sec-
retary Chertoff, admits there is ‘‘a fun-
damental unfairness’ in allowing un-
documented immigrants to stay in the
country while those who have re-
spected our laws wait patiently outside
the country. Should we make what
even Secretary Chertoff admits is ‘“‘a
fundamental unfairness’” that much
more unfair?

To the proponents’ credit, they have
attempted to craft a proposal that
would not allow anyone who came here
illegally obtain their green card until
everyone who chose to follow the law
gets their green card. But the problem
with the bill is this: The compromise
bill arbitrarily sets the cutoff date for
being in line legally at May 1, 2005,
while setting the date for the end of
the line for those illegally here at Jan-
uary 1, 2007. I understand the reason
why that was done. It was so there
would not have to be added a huge
number of additional green cards in
order to clear the backlog of people
who have been waiting patiently, le-
gally, in line to clear before Z visa
holders would get the benefits under
the law.

But the problem is this: What this
means is someone who chose to respect
the law, chose not to enter illegally,
and filed the proper immigration pa-
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perwork on, for example, June 1, 2005,
is not considered to be ‘‘in line’’ under
the terms of the bill, while someone
who decided not to respect the laws
and entered illegally on the very same
date can obtain Z status and ulti-
mately obtain citizenship.

Family groups such as Interfaith Im-
migration Coalition, Jewish Council
for Public Affairs, the U.S. Conference
of Bishops, and MALDEF, have written
to my office to explain that those peo-
ple who played by the rules and applied
after May 1, 2005 will not be cleared as
part of the family backlog pursuant to
the terms of this bill and will lose their
chance to immigrate under the current
rules and be placed in line behind the Z
visa applicants. Some of these family
groups reported that more than 800,000
people who will have patiently waited
in line will, in essence, be kicked out of
the line.

I ask unanimous consent that the
letters I just referred to from these or-
ganizations, the Conference of Catholic
Bishops, Interfaith Immigration Coali-
tion, Jewish Council for Public Affairs,
and MALDEF, be printed in the
RECORD following my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

The PRESIDING OFFICER. With re-
spect to the earlier modification of the
Senator’s amendment, is there objec-
tion?

Without objection, it is so ordered.

The amendment (No. 1184), as modi-
fied, is as follows:

AMENDMENT NO. 1184, AS MODIFIED
(Purpose: Establishing a permanent bar for
gang members, terrorists, and other crimi-
nals)

On page 47, line 25, insert ‘‘, even if the
length of the term of imprisonment for the
offense is based on recidivist or other en-
hancements,”” after ‘15 years’.

On page 47, beginning with line 34, strike
all through page 48, line 10, and insert:

(3) in subparagraph (N), by striking ‘‘para-
graph (1)(A) or (2) of”’;

(4) in subparagraph (O), by striking ‘‘sec-
tion 275(a) or 276 committed by an alien who
was previously deported on the basis of a
conviction for an offense described in an-
other subparagraph of this paragraph’ and
inserting ‘‘section 275 or 276 for which the
term of imprisonment is at least 1 year’’;

(5) by striking the undesignated matter
following subparagraph (U);

(6) in subparagraph (E)—

(A) in clause (ii), by inserting ‘,(c),”” after
©‘924(b)”’ and by striking ‘“‘or’’ at the end, and

(B) by adding at the end the following new
clauses:

“‘(iv) section 2250 of title 18, United States
Code (relating to failure to register as a sex
offender); or

‘“(v) section 521(d) of title 18, United States
Code ( relating to penalties for offenses com-
mitted by criminal street gangs);’’; and

(7) by amending subparagraph (F) to read
as follows:

‘“(F) either—

‘“(i) a crime of violence (as defined in sec-
tion 16 of title 18, United States Code, but
not including a purely political offense), or

‘“(ii) a third conviction for driving while
intoxicated ( including a third conviction for
driving while under the influence or im-
paired by alcohol or drugs), without regard
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to whether the conviction is classified as a
misdemeanor or felony under State law,

for which the term of imprisonment is at
least one year;”.

(b) EFFECTIVE DATE.—The amendments
made by this section shall—

(1) take effect on the date of the enactment
of this Act; and

(2) apply to any act that occurred before,
on, or after such date of enactment.

In title II, insert after section 203 the fol-
lowing:

SEC. 204. TERRORIST BAR TO GOOD MORAL
CHARACTER.

(a) DEFINITION OF GOOD MORAL CHAR-
ACTER.—Section 101(f) (8 U.S.C. 1101(f)) is
amended by inserting after paragraph (1) the
following:

‘“(2) one who the Secretary of Homeland
Security or the Attorney General deter-
mines, in the unreviewable discretion of the
Secretary or the Attorney General, to have
been at any time an alien described in sec-
tion 212(a)(3) or 237(a)(4), which determina-
tion—

‘“(A) may be based upon any relevant infor-
mation or evidence, including classified, sen-
sitive, or national security information; and

‘“(B) shall be binding upon any court re-
gardless of the applicable standard of re-
view;”.

(b) EFFECTIVE DATE.—The amendment
made by this section shall take effect on the
date of the enactment of this Act and shall
apply to—

(1) any act that occurred before, on, or
after the date of the enactment of this Act,
and

(2) any application for naturalization or
any other benefit or relief, or any other case
or matter under the immigration laws, pend-
ing on or filed after the date of enactment of
this Act.

SEC. 204A. PRECLUDING ADMISSIBILITY OF
ALIENS CONVICTED OF AGGRA-
VATED FELONIES OR OTHER SERI-
OUS OFFENSES.

(a) INADMISSIBILITY ON CRIMINAL AND RE-
LATED GROUNDS; WAIVERS.—Section 212 (8
U.S.C. 1182) is amended—

(1) by adding at the end of subsection (a)(2)
the following new subparagraphs:

“(J) CERTAIN FIREARM OFFENSES.—ANy
alien who at any time has been convicted
under any law of, or who admits having com-
mitted or admits committing acts which
constitute the essential elements of, pur-
chasing, selling, offering for sale, exchang-
ing, using, owning, possessing, or carrying,
or of attempting or conspiring to purchase,
sell, offer for sale, exchange, use, own, pPOs-
sess, Or carry, any weapon, part, or accessory
which is a firearm or destructive device (as
defined in section 921(a) of title 18, United
States Code) in violation of any law is inad-
missible.

“(K) AGGRAVATED FELONS.—Any alien who
has been convicted of an aggravated felony
at any time is inadmissible.

‘(L) CRIMES OF DOMESTIC VIOLENCE, STALK-
ING, OR VIOLATION OF PROTECTION ORDERS;
CRIMES AGAINST CHILDREN.—

‘(i) DOMESTIC VIOLENCE, STALKING, AND
CHILD ABUSE.—Any alien who at any time is
convicted of, or who admits having com-
mitted or admits committing acts which
constitute the essential elements of, a crime
of domestic violence, a crime of stalking, or
a crime of child abuse, child neglect, or child
abandonment is inadmissible. For purposes
of this clause, the term ‘crime of domestic
violence’ means any crime of violence (as de-
fined in section 16 of title 18, United States
Code) against a person committed by a cur-
rent or former spouse of the person, by an in-
dividual with whom the person shares a child
in common, by an individual who is cohab-
iting with or has cohabited with the person
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as a spouse, by an individual similarly situ-
ated to a spouse of the person under the do-
mestic or family violence laws of the juris-
diction where the offense occurs, or by any
other individual against a person who is pro-
tected from that individual’s acts under the
domestic or family violence laws of the
United States or any State, Indian tribal
government, or unit of local or foreign gov-
ernment.

“(ii) VIOLATORS OF PROTECTION ORDERS.—
Any alien who at any time is enjoined under
a protection order issued by a court and
whom the court determines has engaged in
conduct that violates the portion of a protec-
tion order that involves protection against
credible threats of violence, repeated harass-
ment, or bodily injury to the person or per-
sons for whom the protection order was
issued is inadmissible. For purposes of this
clause, the term ‘protection order’ means
any injunction issued for the purpose of pre-
venting violent or threatening acts of domes-
tic violence, including temporary or final or-
ders issued by civil or criminal courts (other
than support or child custody orders or pro-
visions) whether obtained by filing an inde-
pendent action or as a independent order in
another proceeding.’’; and

(2) in subsection (h)—

(A) by striking ‘““The Attorney General
may, in his discretion, waive the application
of subparagraphs (A)(i)(I), (B), (D), and (E) of
subsection (a)(2)”’ and inserting ‘‘The Attor-
ney General or the Secretary of Homeland
Security may, in his discretion, waive the
application of subparagraphs (A)()(I), (III),
(B), (D), (B), (J), and (L) of subsection (a)(2)"’;

(B) by striking ‘‘if either since the date of
such admission the alien has been convicted
of an aggravated felony or the alien’ in the
next to last sentence and inserting ‘‘if since
the date of such admission the alien’’; and

(C) by inserting ‘‘or Secretary of Homeland
Security’’ after ‘‘the Attorney General’ each
place it appears.

(b) DEPORTABILITY FOR CRIMINAL OFFENSES
INVOLVING IDENTIFICATION.—Section 237(a)(2)
(8 U.S.C. 1227(a)(2)) is amended by adding
after subparagraph (E) the following new
subparagraph:

“(F) CRIMINAL OFFENSES INVOLVING IDENTI-
FICATION.—An alien shall be considered to be
deportable if the alien has been convicted of
a violation of (or a conspiracy or attempt to
violate) an offense described in section 208 of
the Social Security Act (42 U.S.C. 408) (relat-
ing to social security account numbers or so-
cial security cards) or section 1028 of title 18,
United States Code (relating to fraud and re-
lated activity in connection with identifica-
tion).”.

(¢) EFFECTIVE DATE.—The amendments
made by this section shall apply to—

(1) any act that occurred before, on, or
after the date of enactment, and

(2) to all aliens who are required to estab-
lish admissibility on or after the date of en-
actment of this section, and in all removal,
deportation, or exclusion proceedings that
are filed, pending, or reopened, on or after
such date.

(d) CONSTRUCTION.—The amendments made
by subsection (a) shall not be construed to
create eligibility for relief from removal
under former section 212(c) of the Immigra-
tion and Nationality Act if such eligibility
did not exist before the amendments became
effective.

On page 48, line 36, insert “‘including a vio-
lation of section 924 (c) or (h) of title 18,
United States Code,” after ‘‘explosives’.

On page 49, lines 7 and 8, strike ¢, which is
punishable by a sentence of imprisonment of
five years or more’’.

On page 49, beginning with line 44, through
page 50, line 2, strike ‘“Unless the Secretary
of Homeland Security or the Attorney Gen-
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eral waives the application of this subpara-
graph, any’’ and insert ‘“‘Any’’.

On page 50, lines 20 through 22, strike ‘“The
Secretary of Homeland Security or the At-
torney General may in his discretion waive
this subparagraph.”.

On page 283, strike lines 32 through 38, and
insert:

(A) is inadmissible to the United States
under section 212(a) of the Act (8 U.S.C.
1182(a)), except as provided in paragraph (2);

On page 285, strike lines 1 through 7, and
insert:

(I) is an alien who is described in or subject
to section 237(a)(2)(A)(iii), (iv) or (v) of the
Act (8 U.S.C. 1227(a)(2)(A)(iii), (iv) or (V)), ex-
cept if the alien has been granted a full and
unconditional pardon by the President of the
United States of the Governor of any of the
several States, as provided in section
237(a)(2)(A)(vi) of the Act (8 TU.S.C.
1227(a)(2)(A)(Vi);

(J) is an alien who is described in or sub-
ject to section 237(a)(4) of the Act (8 U.S.C.
1227(a)(4); and

(K) is an alien who is described in or sub-
ject to section 237(a)(3)(C) of the Act (8
U.S.C. 1227(a)(3)(C)), except if the alien is ap-
proved for a waiver as authorized under sec-
tion 237 (a)(3)(C)(ii) of the Act (8 U.S.C.
1227(a)(3)(C)(ii)).

On page 285, line 21, strike “(9)(C)(1)(D),”.

On page 285, line 41, strike ‘‘section
212(a)(9)(C)(H)AD)”’ and insert “‘section
212(a)(9)(C)”".

On page 286, between lines 2 and 3, insert:

(VII) section 212(a)(6)(E) of the Act (8
U.S.C. 1182(a)(6)(E)), except if the alien is ap-
proved for a waiver as authorized under sec-
tion 212(d)(11) of the Act (8 U.S.C. 1182(d)(11));
or

(VIII) section 212(a)(9)(A) of the Act (8
U.S.C. 1182(a)(9)(A)).

On page 287, between lines 10 and 11, insert:

(5) GOOD MORAL CHARACTER.—The alien
must establish that he or she is a person of
good moral character ( within the meaning
of section 101(f) of the Act (8 U.S.C. 1101(f))
during the past three years and continue to
be a person of such good moral character.

Now, Madam President, I wanted to
express the concerns I have just ex-
pressed and say that I am still study-
ing the amendment from Senator
MENENDEZ. I know it adds new green
cards on top of all the green cards this
compromise has already provided. I
will listen carefully to the arguments
of Senators MENENDEZ and HAGEL, the
main cosponsors of that amendment, as
well as arguments of the opponents of
the amendment before deciding finally
how to vote. But I am troubled by
those this bill disadvantages simply be-
cause they chose to abide by our laws
as opposed to those who chose not to
abide by our laws.

I, too, have an amendment, but my
amendment does not increase the num-
ber of green cards. The effect of my
amendment will be to cause the 8-year
time period to clear family backlogs to
slip a few years. But my amendment
speaks to an important principle, one I
have been speaking to here for the last
few minutes, which is, no one who
came here illegally should be placed
ahead in the citizenship path in front
of someone who has played by the
rules.

Finally, let me just say that I antici-
pate there may be an argument that
Citizenship and Immigration Services
discontinued taking applications in
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May of 2005. However, we are told that
the State Department has currently
approved petitions dated after May 2005
for family members who are just wait-
ing for an immigrant visa.

EXHIBIT 1

U.S. CATHOLIC BISHOPS URGE SENATE SUP-
PORT FOR FAMILY REUNIFICATION AMEND-
MENTS TO S. 1348

The U.S. Conference of Catholic Bishops
strongly urges senators to vote ‘“For” the
following family reunification amendments
to S. 1348, Comprehensive Immigration Re-
form Act of 2007:

Menendez/Hagel Backlog Reduction
Amendment. The Menendez/Hagel amend-
ment would bring equity to the backlog re-
duction contained in the substitute amend-
ment to S. 1348 by establishing the same cut-
off date for backlog reduction visas as is con-
tained in the substitute for legalizing un-
documented aliens. Unless amended by
Menendez/Hagel, the substitute amendment
would kick all relatives of U.S. citizens and
permanent resident aliens who filed peti-
tions after May of 2005 for family reunifica-
tion visas out of line, thus providing better
treatment to undocumented aliens than
would be given to persons who have followed
the law.

Dodd Parents of U.S. Citizens Amendment.
The Dodd amendment would mitigate the
damage done to parents of U.S. citizens by
the substitute amendment. It would do this
by increasing from 40,000 to 90,000 the num-
ber of such parents who can be admitted to
the United States each year as permanent
residents. Under current law, there are an
unlimited number of such parents who can
immigrate to the United States each year.

Clinton/Hagel Spouses and Unmarried Chil-
dren Amendment. The Clinton/Hagel amend-
ment would categorize spouses and unmar-
ried children (under the age of 21) of legal
permanent resident aliens as ‘‘immediate
relatives.” This would ensure that longterm
residents in the United States have the op-
portunity to reunite with their immediate
family members.

Menendez/Obama Sunset Amendment. The
Menendez/Obama sunset amendment would
sunset the new, untested and little-consid-
ered point system provision in the substitute
amendment to S. 1348 after 5 years in order
to enable lawmakers to assess whether the
consequences of the experimental program
are unacceptable and warrant a return to the
existing family- and employment-sponsored
preference systems.

Dear Sir: The Interfaith Immigration Coa-
lition is a coalition of faith-based organiza-
tions committed to enacting comprehensive
immigration reform that reflects our man-
date to welcome the stranger and treat all
human beings with dignity and respect.
Through this coalition, over 450 local and na-
tional faith-based organizations and faith
leaders have called on Congress and the Ad-
ministration to enact fair and humane re-
form. Members of the coalition are ex-
tremely concerned about the provisions of S.
1348 that would undermine family reunifica-
tion, and therefore urge Senators to VOTE
YES on the following amendments that will
reaffirm the United States’ longstanding
commitment to family values and fairness.

Vote ‘“Yes!” Menendez Amendment on
Family Backlog Cut Off Date. Currently, the
compromise legislation will clear the back-
log under our existing family and employer
based system, but only for those who sub-
mitted their applications before May 1, 2005.
As a result, an estimated 833,000 people who
have played by the rules and applied after
that date will not be cleared as part of the
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family backlog and will lose their chance to
immigrate under current rules. The Menen-
dez amendment would change the ‘‘cut-off”
date for legal immigrant applicants who
would otherwise be handled under the back-
log reduction part of the bill from May 1,
2005 to January 1, 2007, which is the same
cut-off date that is currently set for the le-
galization of the undocumented immigrants.
It would also add 110,000 green cards a year
to ensure that we don’t start creating a new
backlog or cause the 8 year deadline for
clearing the family backlog to slip by a few
years.

Vote “Yes!” Clinton Amendment to In-
clude Minor Children and Spouses of Lawful
Permanent Residents in ‘“‘Immediate Rel-
ative’” Category. Current immigration law
limits the number of green cards available to
spouses and minor children of lawful perma-
nent residents (LPRs) to 87,900 per year. For
these spouses and minor children, quota
backlogs are approximately 4 years and 9
months long. The inequitable treatment of
minor children and spouses who are depend-
ent on the status of their U.S. sponsor has
devastated thousands of legal immigrant
families. The Clinton amendment will re-cat-
egorize spouses and children of LPRs as ‘‘im-
mediate relatives,”” thereby lifting the cap
on the number of visas available to these
close family members, allowing permanent
residents of the U.S. to reunite with their
loved ones in a timely fashion.

Vote “Yes!” Dodd Amendment Related to
Foreign-Born Parents of U.S. Citizens. Cur-
rently, the compromise legislation would set
an annual cap for green cards for parents of
U.S. citizens at 40,000 (less than half the cur-
rent annual average number of green cards
issued to these parents). It would also create
a new parent visitor visa program that only
allows parents to visit for 100 days per year
and includes overly harsh collective pen-
alties. The Dodd amendment would increase
the annual cap of green cards from 40,000 to
90,000, extend the duration of the parent vis-
itor visa from 100 days to 365 days in order to
make it easier for families to remain to-
gether for a longer period; and make pen-
alties levied on individuals who overstay
their S-visa only applicable to that indi-
vidual and not collectively applied to their
fellow citizens. This amendment is essential
to making sure that our permanent legal im-
migration system is fair to US citizens and
their parents, and facilitates family reunifi-
cation.

MAY 22, 2007.

DEAR SENATOR CORNYN: The Jewish Coun-
cil for Public Affairs (JCPA) applauds the
Senate’s commitment to finding a workable
compromise on Comprehensive Immigration
Reform and supports S.1348 as a starting
point for the debate. The introduction of a
comprehensive framework that secures our
borders, clears much of the current family
backlog, and provides a path to citizenship
for the estimated 12 million undocumented
workers in the United States is a step in the
right direction toward fixing our broken im-
migration system.

As the umbrella body for policy in the Jew-
ish community, representing 13 national
agencies and 125 local community relations
councils in 44 states, the JCPA has long been
active in supporting comprehensive immi-
gration reform that is workable, fair and hu-
mane.

However, JCPA holds serious reservations
about other aspects of the bill, particularly
those that address family-based immigra-
tion.

For example, the JCPA believes that sev-
eral aspects of Title V of the Senate com-
promise are unworkable and unjust. Cutting
entire categories of family-based immigra-
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tion and restructuring our current immigra-
tion system to favor employment-based ties
over family ties not only undermines the
family values that our central to our na-
tional identity, it is also detrimental to our
economy.

Immigrant families bring an entrepre-
neurial spirit to our country. Family-based
immigration allows newcomers to pull their
resources together, start businesses, inte-
grate more easily into their communities
and be more productive workers. In addition,
using education, English proficiency and job
skills as the basis for obtaining a green card
does not necessarily meet the economic
need, as the U.S. Department of Labor pre-
dicts that the U.S. economy has a higher de-
mand for low-skilled workers.

Therefore, the JCPA urges you to:

Vote ‘““Yes’ on the Clinton/Hagel Amend-
ment to Include Minor Children and Spouses
of Lawful Permanent Residents in the imme-
diate Relative’ Category, thereby lifting the
cap on the number of visas available to these
close family members.

Vote ““Yes” on the Dodd/Hatch Amendment
related to Foreign-Born Parents of U.S. Citi-
zens, which would increase the annual cap of
green cards for parents from 40,000 to 90,000,
extend the duration of the parent visitor visa
from 100 days to 365 days, and not impose
collective punishment on families when one
member overstays their visa.

The JCPA is also concerned about the
Title V provision that arbitrarily sets the
date of May 1st, 2005 as a cut-off for clearing
the backlog of applicants who have gone
through legal channels to try to reunite with
their families in the United States. Exclud-
ing individuals who have filed family-based
applications and paid fees after May 2005
sends the wrong message that playing by the
rules is not rewarded. Unless this provision
is fixed, the 800,000 applicants that applied
after the May 2005 cut-off will be re-directed
to the new application process, where they
will have to compete in an untested point
system that is stacked against them, in
order to reunite with their family members.

Therefore, the JCPA urges you to:

Vote “Yes” on the Menendez/Hagel Amend-
ment on Family Backlog Cut-off Date, which
would change the May 1, 2005 cut-off date to
January 1, 2007, the same cut-off date set for
the legalization for undocumented immi-
grants. The Menendez amendment would also
add 110,000 green cards a year to avoid cre-
ation of a new backlog or cause families who
went through legal channels to wait longer
than 8 years to reunite with their loved ones
in the United States.

The JCPA applauds the Senate’s commit-
ment to passing a comprehensive immigra-
tion reform package this year. The alter-
native is the status quo, which has proven to
produce suffering, exploitation, family sepa-
ration and chaos. However, the JCPA main-
tains serious reservations due to the con-
cerns outlined above. We therefore urge you
to support the above amendments to the
agreement that reflect family values, work-
ability and fairness.

If you have any questions, please do not
hesitate to contact me at
hsusskind@thejcpa.org or 202-789-2222 X101.

Sincerely,
HADAR SUSSKIND,
Washington Director,
Jewish Council for Public Affairs.
MALDEF—PROMOTING LATINO CIVIL RIGHTS
SINCE 1968
IMMIGRATION DEBATE STARTS IN THE U.S. SEN-

ATE—POSITIVE AND NEGATIVE DETAILS

EMERGE; FIRST VOTES BEING TAKEN

MAY 22, 2007.—On Monday, the U.S. Senate,
by a vote of 69-23, voted to begin debate on
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comprehensive immigration reform. Con-
trary to the original plan to complete action
by Memorial Day, Senate leaders acknowl-
edged that deliberations will continue into
June after the Memorial Day recess.
MALDEF will work with local organizations
and leaders to organize meetings and events
while Senators are in their home states to
highlight the need for comprehensive immi-
gration reform. We encourage you also to
work with local coalitions in your area.

MALDEF is working to restore family re-
unification, support realistic employment
verification systems, and remove unneces-
sary obstacles to legalizing the immigration
status of otherwise law-abiding people al-
ready in the United States. In addition to
drastically limiting the ability of U.S. citi-
zens to be reunited in the U.S. with their
brothers, sisters, and parents, the Senate bill
arbitrarily terminates family reunification
petitions filed after May 1, 2005. Urge your
Senator to support Senator MENENDEZ’s ef-
fort to restore the hope for reunification for
families whose applications were filed after
May 1, 2005. Over 800,000 legal immigrants
currently waiting in line will be harmed if
this provision is not improved.

A key provision in the Senate bill requires
all employers to use a new government data-
base to verify the employment eligibility of
every new hire within 18 months and every
existing employee, U.S. citizen or not, with-
in three years. Based on our experience with
employer sanctions, we expect significant
discrimination to result against Latino
workers. The bill would bypass the existing
Department of Justice Civil Rights office
and require discrimination victims to com-
plain to the Department of Homeland Secu-
rity. The bill also shields the implementing
rules from class action challenges and bars a
court from awarding attorney fees to those,
like MALDEF, that would challenge the reg-
ulations. These features must be changed.

The legalization program makes unauthor-
ized immigrants eligible for a new *“‘Z’ visa
if they entered the United States as late as
December 31, 2006. The program would start
six months after the bill is enacted and indi-
viduals (and heads of households on behalf of
their spouse and minor children) would have
up to a year and potentially two years to
apply. If they are eligible, unauthorized im-
migrants would have an immediate interim
stay of removal even before they applied.
These are the most positive features of the
compromise. MALDEF is working to
strengthen other features such as the costs,
timing and eligibility restrictions.

One of the first amendments expected, as
early as today, may be offered by Senators
Feinstein (CA) and BINGAMAN (NM). It would
reduce the number of future ‘‘temporary
workers” by 50% and permit 200,000 instead
of 400,000 to enter per year. This amendment
does not address our key objections to the
temporary worker provision, namely, that it
would be costly to the workers and com-
plicated for employers; it would allow the
families of only higher income workers to
join them in the United States; and it would
require workers to leave after two years and
remain outside the U.S. for a year before re-
turning. The United States needs more work-
ers than are currently available in the do-
mestic workforce. The flaws in the program
relate not to the number of workers but to
the conditions upon their entry and in their
work environment.

While the U.S. Senate is in session debat-
ing the immigration bill, you will be receiv-
ing a special daily edition of The
MALDEFian.

The PRESIDING OFFICER. The Sen-
ator from Texas is recognized.

Mrs. HUTCHISON. Madam President,
I had originally come to the floor to
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offer two amendments on Social Secu-
rity. However, I have yielded to the re-
quest from Senator KENNEDY to with-
hold, and he has told me that I will be
able to offer those amendments on the
first day we return and take this bill
up on the floor again.

Madam President, I did wish to
speak, however, on what I hope to do
with this bill. I think there are some
very good features of this bill. It has
been negotiated really for years. The
good features are the border security
and we do have benchmarks that are
required to be done before any tem-
porary worker program or dealing with
the backlog of people who are in our
country illegally begins.

We will have benchmarks that are fi-
nite for border security. That is a good
feature of this bill. It also has a tem-
porary worker program going forward.
I think it is essential, if we are going
to have border security in the future in
this country, that we have a temporary
worker program that works. If we do
not have a temporary worker program
that works, we will not have border se-
curity. Many people are not putting
that together, but it is essential that
you put it together because if we do
not have a way for people to come into
this country and fill the jobs that are
being unfilled because we do not have
enough workers who will do those jobs,
then we will never be able to control
our borders.

I am supportive of those parts of the
bill. What I cannot support in this bill
and what I am going to try to make a
positive effort to change are basically
two areas. First is the amnesty portion
of the Z visa. It would allow people to
come to this country illegally, stay
here, and if they do not wish to have a
green card, they would never have to
return. And that visa would be able to
be renewed as long as the person want-
ed to stay here and work. I will offer an
amendment at the appropriate time
that will take the amnesty out of the
bill and require that before a person
can work in this country legally, if
they are here illegally, they would
have to go home and apply from out-
side the country. We will have a time
that will allow that to happen in an or-
derly way, probably 2 years after the
person gets their temporary card when
they register to say they are in our
country illegally, which they will be
required to do. Then they would have 2
years from the time they get that first
temporary card to go home and reg-
ister at home to come in our country
legally.

I think taking out the amnesty part
of this bill would be a major step in the
right direction, to say, for people who
are here illegally today, they can get
right with the law by applying from
home, just as all future workers will
have to do. So there would not be an
amnesty for people who would be able
to work here, stay here, and never go
home. That would be my amendment
which I would like to offer at the ap-
propriate time.
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The second area I think must be fixed
is in the Social Security area. We all
know our Social Security system is on
the brink of failure. We know that in
the year 2017, the system will start to
pay out more than it receives. By 2041,
the trust fund will be exhausted.

Now, in 2017, under the present law,
we will have to make adjustments that
will either increase Social Security
taxes or decrease payments to Social
Security recipients. If we put more
people into our system who have got-
ten credits illegally working in this
country, it is going to bring forward
the year in which we have to start ei-
ther lowering the payments or raising
the taxes. I don’t think that is right. I
do not think we should give Social Se-
curity credits to people who will be Z
visa holders in this country for the
time they have worked illegally.

In the underlying bill, they do ad-
dress the issue of fraudulent cards. I
commend them for putting that in the
bill. If you have paid Social Security
with a fraudulent number or a card
that is not yours, you will not be able
to get credit for Social Security. To be
very fair and honest, that is a good
part of this bill, but it does not deal
with the people who have a card in
their own name, but they have worked
illegally.

That is what one of my amendments
will attempt to address, that we will
also not give credit to people who have
a card in their name, but they either
obtained it illegally or they have over-
stayed a visa. So I hope we can also not
give credit for that illegal time they
have worked even if the card is in their
name, but it was not their legal right
to work. If we can do that and then
start a person, when they are on the
proper visa, toward getting credit, I
think the American people will feel
that is a fairer system.

The second area I hope to address is
the new future flow of temporary work-
ers. Now, under the bill, the temporary
workers who will be coming in after
the backlog of the illegal workers is
dealt with, those people should not
ever go into the Social Security system
because, according to this bill, they
will be limited to a 6-year period. It is
very important that in dealing with
those temporary workers, that they
will not ever be eligible for Social Se-
curity, nor should they be, because
they will not have the requisite num-
ber of quarters.

What my second amendment does is
allow them to take what they have ac-
tually put into the Social Security sys-
tem through the employee deduction.
It will allow them to take that home
when they leave the system. We
think—I think that is a fair approach
for both the person working and also
the Social Security system itself, that
they would get back what they put in,
but they would not be eligible for our
Social Security system, which would
be much more costly down the road.

In addition, the Medicare deduction
which is taken from the employee
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would also go into a fund which is al-
ready a fund in place that now allows
compensation for uncompensated
health care to a county hospital or to
a health care provider that delivers a
baby of an illegal immigrant who can-
not pay or does any emergency service
for an illegal immigrant today.

We know many hospitals—I know
that in my home State of Texas, my
hospitals in my major cities always
talk about how much they are having
to raise taxes on the taxpayers who
live in their districts because there is
so much use of the health care facili-
ties by illegal immigrants who cannot
pay. So the Medicare deduction would
go into a fund that would compensate
health care providers for service to for-
eign workers who would not be able to
pay.

Those are the two amendments which
I think would assure that the tax-
payers of our country and the contribu-
tors to the Social Security system who
have earned the right to have that
safety net would not be unfairly taxed
for people who have not been legally in
the system or people who do not have
the quarters that would be requisite. 1
hope we can take these amendments
up. I hope they will be acceptable. If we
can take the amnesty out of this bill
by assuring that everyone who is here
illegally will have to apply outside of
our country to be able to come in le-
gally to work, then we have set the
precedent of the rule of law which we
have always prided ourselves on in this
country. If we can assure that the So-
cial Security system is not also unduly
burdened with quarters given for ille-
gal work, then I think the American
people will accept that we have to ad-
dress this issue in a responsible way.

I have heard the outcry of people
about this bill, and I think some of
that outcry is justified. But I think we
can fix the parts that are not in tune
with the American people and also do
what is right for our country going for-
ward because there is one thing on
which I think we can all agree; that is,
we have a system that is broken when
you have 10 to 12 million people—and
that is an estimate because we do not
know for sure—who are working in our
country illegally. They are not being
treated fairly, nor are the American
people who do live by the rule of law
being treated fairly. It is a system that
is broken, and it is a very complicated
and hard problem to fix, but that is our
responsibility.

I respect those who have tried, in a
bipartisan way, to put forward a bill.
As a person who has written a book, as
a person who has written legal briefs, 1
know that the person who puts out the
first draft is always going to be the one
who is under attack. But someone has
to do it, and the people who have
worked on this bill did step out and
say: Here is the starting point.

Congressman MIKE PENCE and I, last
year, when the House and Senate broke
down in negotiations over this issue,
did the same thing. We came out with
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what we thought was a starting point
that would be the right approach, and
the principles we laid down were that
we would have a guest worker program
which would not include amnesty but
would be a fair and workable guest
worker program. It would have private
sector involvement. It would have bor-
der security as our No. 1 goal. It would
also preserve the integrity of our So-
cial Security system. Congressman
PENCE and I tried to do that last year.
Many of the -elements in the
Hutchison-Pence plan are in the bill
before us.

If we can perfect this bill and take
the amnesty out by requiring everyone
to apply outside our country—and it
can be done in a responsible way me-
chanically because you would have
some amount of time—1 or 2 years—to
do it so that it would not be a glut on
the system. I regret the argument that
you cannot do it. I think we can. I also
think we need to make a responsible ef-
fort, and that is exactly what I am
going to try to do.

I hope all our colleagues will work in
a positive way to try to fix the parts
that we think are bad, to admit that
there are some good parts. The border
security and the temporary worker
program are very good, and the part
about the Social Security protection
for fraudulent cards is good. Let’s try
to make it better. Let’s try to make it
a bill that everyone will accept as fair
for America, fair for foreign workers,
helps our economy, and keeps our bor-
ders secure. That is what we owe the
people. I hope to make a contribution
in that effort.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Madam President, I
see my friend from Vermont on his
feet. I know from conversation that he
wants to modify his amendment. I hope
the Chair will recognize him for that
purpose.

The PRESIDING OFFICER. The Sen-
ator from Vermont is recognized.

AMENDMENT NO. 1223, AS MODIFIED

Mr. SANDERS. Madam President, I
have a modification of my amendment
at the desk.

The PRESIDING OFFICER. The Sen-
ator has the right to modify his amend-
ment. The amendment is so modified.

The amendment, as modified, is as
follows:

At the end of title VII,
lowing:

Subtitle C—American Competitiveness
Scholarship Program
SEC. 711. AMERICAN COMPETITIVENESS SCHOL-
ARSHIP PROGRAM.

(a) ESTABLISHMENT.—The Director of the
National Science Foundation (referred to in
this section as the ‘‘Director’) shall award
scholarships to eligible individuals to enable
such individuals to pursue associate, under-
graduate, or graduate level degrees in math-
ematics, engineering, health care, or com-
puter science.

(b) ELIGIBILITY.—

(1) IN GENERAL.—To0 be eligible to receive a
scholarship under this section, an individual
shall—

insert the fol-
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(A) be a citizen of the United States, a na-
tional of the United States (as defined in sec-
tion 101(a) of the Immigration and Nation-
ality Act (8 U.S.C. 1101(a)), an alien admitted
as a refugee under section 207 of such Act (8
U.S.C. 1157), or an alien lawfully admitted to
the United States for permanent residence;

(B) prepare and submit to the Director an
application at such time, in such manner,
and containing such information as the Di-
rector may require; and

(C) certify to the Director that the indi-
vidual intends to use amounts received under
the scholarship to enroll or continue enroll-
ment at an institution of higher education
(as defined in section 101(a) of the Higher
Education Act of 1965 (20 U.S.C. 1001(a)) in
order to pursue an associate, undergraduate,
or graduate level degree in mathematics, en-
gineering, computer science, nursing, medi-
cine, or other clinical medical program, or
technology, or science program designated
by the Director.

(2) ABILITY.—Awards of scholarships under
this section shall be made by the Director
solely on the basis of the ability of the appli-
cant, except that in any case in which 2 or
more applicants for scholarships are deemed
by the Director to be possessed of substan-
tially equal ability, and there are not suffi-
cient scholarships available to grant one to
each of such applicants, the available schol-
arship or scholarships shall be awarded to
the applicants in a manner that will tend to
result in a geographically wide distribution
throughout the United States of recipients’
places of permanent residence.

(c) AMOUNT OF SCHOLARSHIP; RENEWAL.—

(1) AMOUNT OF SCHOLARSHIP.—The amount
of a scholarship awarded under this section
shall be $15,000 per year, except that no
scholarship shall be greater than the annual
cost of tuition and fees at the institution of
higher education in which the scholarship re-
cipient is enrolled or will enroll.

(2) RENEWAL.—The Director may renew a
scholarship under this section for an eligible
individual for not more than 4 years.

(d) FuNDING.—The Director shall carry out
this section only with funds made available
under section 286(x) of the Immigration and
Nationality Act (as added by section 712) (8
U.S.C. 1356).

(e) FEDERAL REGISTER.—Not later than 60
days after the date of enactment of this Act,
the Director shall publish in the Federal
Register a list of eligible programs of study
for a scholarship under this section.

SEC. 712. SUPPLEMENTAL H-1B NONIMMIGRANT
PETITIONER ACCOUNT.

Section 286 of the Immigration and Nation-
ality Act (8 U.S.C. 1356) (as amended by this
Act) is further amended by inserting after
subsection (w) the following:

‘“(X) SUPPLEMENTAL H-1B NONIMMIGRANT
PETITIONER ACCOUNT.—

‘(1) IN GENERAL.—There is established in
the general fund of the Treasury a separate
account, which shall be known as the ‘Sup-
plemental H-1B Nonimmigrant Petitioner
Account’. Notwithstanding any other section
of this Act, there shall be deposited as offset-
ting receipts into the account all fees col-
lected under section 214(c)(15).

‘“(2) USE OF FEES FOR AMERICAN COMPETI-
TIVENESS SCHOLARSHIP PROGRAM.—The
amounts deposited into the Supplemental H-
1B Nonimmigrant Petitioner Account shall
remain available to the Director of the Na-
tional Science Foundation until expended for
scholarships described in section 711 of the
Secure Borders, Economic Opportunity and
Immigration Reform Act of 2007 for students
enrolled in a program of study leading to a
degree in mathematics, engineering, health
care, or computer science.”’.
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SEC. 713. SUPPLEMENTAL FEES.

Section 214(c) of the Immigration and Na-
tionality Act (8 U.S.C. 1184(c)) is amended by
adding at the end the following:

‘(15)(A) In each instance where the Attor-
ney General, the Secretary of Homeland Se-
curity, or the Secretary of State is required
to impose a fee pursuant to paragraph (9) or
(11), the Attorney General, the Secretary of
Homeland Security, or the Secretary of
State, as appropriate, shall impose a supple-
mental fee on the employer in addition to
any other fee required by such paragraph or
any other provision of law, in the amount de-
termined under subparagraph (B).

“(B) The amount of the supplemental fee
shall be $3,500, except that the fee shall be 12
that amount for any employer with not more
than 25 full-time equivalent employees who
are employed in the United States (deter-
mined by including any affiliate or sub-
sidiary of such employer).

‘(C) Fees collected under this paragraph
shall be deposited in the Treasury in accord-
ance with section 286(x).”".

Mr. KENNEDY. Madam President, I
see my friend and colleague from Illi-
nois here, as well as my colleague from
Alabama. I did wish to address the
Vitter amendment briefly. We are very
hopeful we may be able to accept the
Senator’s amendment. We will know
that momentarily.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Illinois is recognized.

AMENDMENT NO. 1231 TO AMENDMENT NO. 1150

Mr. DURBIN. Madam President, I
wish to first describe what I am going
to try to do at this moment so all Sen-
ators will know. I am going to ask
unanimous consent that we set aside
the pending Sanders amendment for
the purpose of offering an amendment
which I am going to offer and then,
after a brief comment of 3 to 5 minutes,
I will ask unanimous consent to return
to the Sanders amendment as the pend-
ing business before the Senate. I don’t
wish to mislead anybody about what I
am doing. This should be a total of
about 5 minutes, and we will be back
where we started. My amendment will
be at the desk for later consideration.

I make that unanimous consent re-
quest to set aside the pending Sanders
amendment for the purpose of offering
my amendment.

The PRESIDING OFFICER. Is there
objection?

Mr. SESSIONS. Reserving the right
to object, I had understood there would
be an opportunity for me to speak after
Senator SANDERS and Senator DURBIN.
Are we going to be in a situation where
I may not be allowed to offer an
amendment?

Mr. DURBIN. I say to the Senator
from Alabama through the Chair, I will
be completed in 3 to 5 minutes, and we
will be in exactly the same place we
started. The Sanders amendment will
be pending with no other requirements
under the unanimous consent request.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will report.

The legislative clerk read as follows:

The Senator from Illinois [Mr. DURBIN], for
himself, and Mr. GRASSLEY, proposes an
amendment numbered 1231 to amendment
No. 1150.
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Mr. DURBIN. I ask unanimous con-
sent that the reading of the amend-
ment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To ensure that employers make
efforts to recruit American workers)

In section 218B(b) of the Immigration and
Nationality Act, as added by section 403(a),
strike ‘‘Except where the Secretary of Labor
has determined that there is a shortage of
United States workers in the occupation and
area of intended employment to which the Y
nonimmigrant is sought, each’” and insert
‘“HEach”.

In section 218B(c)(1)(G) of the Immigration
and Nationality Act, as added by section
403(a), strike ‘“Except where the Secretary of
Labor has determined that there is a short-
age of United States workers in the occupa-
tion and area of intended employment for
which the Y nonimmigrant is sought—"’ and
insert “That—"".

Mr. DURBIN. Madam President, I
offer this amendment on behalf of my-
self and Senator GRASSLEY. The new Y
guest worker program included in the
immigration bill would require em-
ployers to recruit Americans before
hiring a guest worker. That is our first
obligation. If there is a job opening in
America, an American should have the
first chance to get it. That is the in-
tent of the bill, but there is one loop-
hole. The loophole allows the Secretary
of Labor to declare a labor shortage
and then waive the requirement of of-
fering the job to an American. We don’t
define what a labor shortage is. This
amendment removes that right of the
Secretary of Labor.

What it means is, as there are job
openings, they will always be offered
first to Americans. Shouldn’t that be
our starting point, always offer the job
first to an American, to see if an unem-
ployed person or someone else wants to
take it? Then if the job is not filled, we
can consider other options. We know
when it comes to H-1B visas, which are
visas offered to skilled workers to
come into this country to fill in gaps
for engineers and architects and profes-
sionals, there have been abuses. When
we had the openings for the H-1B visas,
opportunities for people to come into
this country, it turned out that 7 out of
the 10 firms that won the right to offer
H-1B visas were not American compa-
nies trying to fill spots where they
couldn’t find Americans. They turned
out to be foreign companies that were
outsourcing workers to the United
States, exactly the opposite of what we
had hoped for. We don’t want that to
happen with the temporary guest
worker program. This amendment
would eliminate this jobs shortage ex-
ception. It would require that in tem-
porary guest worker positions, the first
job offering always be to an American.
It is simple. Senator GRASSLEY and I
offer it. It is supported by the AFL-CIO
and the building trades unions, the la-
borers and Teamsters, many other or-
ganizations. I urge my colleagues,
when we return after our Memorial
Day recess, to consider this amend-
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ment. It is a very important amend-
ment to stand faithful to our first obli-
gation, our people in America who are
looking for jobs.

I ask unanimous consent to set my
amendment aside and return to the
Sanders amendment as the pending
amendment before the Senate.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Pennsylvania.

Mr. SPECTER. Madam President, I
think we are in a position to accept the
amendment of the Senator from
Vermont as modified. What I propose
to do is to speak very briefly on the
Vitter amendment, and then it would
be my expectation that we would move
to Senator SESSIONS to have an oppor-
tunity for him to offer his amendment.
He has been on the floor a great deal
today trying to be recognized. He has
been at a markup on Armed Services so
he couldn’t be here earlier.

I have been informed there are some
objections to the amendment offered
by the Senator from Vermont. We will
have to process them and see what we
will do. It is not unusual that the infor-
mation given to us is that we can ac-
cept and then others come forward. But
we will try to work it out.

AMENDMENT NO. 1157

Briefly, Madam President, I oppose
the Vitter amendment. The core of the
legislation is to provide for border se-
curity, employer verification, a guest
worker program, and a way to handle
the 12 million undocumented immi-
grants. The Vitter amendment strikes
title VI, which provides for the way of
handling the 12 million undocumented
immigrants, which is, if not the heart
of this bill, a vital organ of the bill.
Without this provision, the bill doesn’t
have the import which is necessary to
deal with the immigration problem.

The 12 million undocumented immi-
grants are going to be in the United
States whether we deal with them in a
systematic, appropriate way or not.
The only question is whether we elimi-
nate the anarchy, having them, as the
expression is often used, living in the
shadows, living in fear. If we systema-
tize the approach, they come out of the
shadows. They register. We will have
an opportunity to identify the criminal
element, deport a reasonable number
when we identify those who can be,
should be deported, and then deal with
the balance as the bill provides with
the Z visas.

Stated briefly, if you were to accept
the Vitter amendment, there would be
nothing left but a shell of this bill. The
whole bill is an accommodation of bor-
der security, employer verification for
what we do in the guest worker pro-
gram, and the 12 million undocumented
immigrants. For those reasons, I vigor-
ously oppose the Vitter amendment.

I believe we are now ready for the
Senator from Alabama to offer his
amendment.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts is recognized.

Mr. KENNEDY. Madam President, at
the request of the leaders, we were in

S6619

the process of trying to get some votes
this afternoon. We were moving along
as well because the Appropriations
Committee had asked us if we would be
finished by 5 o’clock. I see my friend
from Alabama who has been extremely
patient. He has been in the Armed
Services Committee, where I should
have been earlier in the afternoon. He
was diligent there and arrived over
here. He has important amendments on
the earned-income tax credit and oth-
ers. The Senator from Vermont has
been here all afternoon. He has a good
amendment. We had initially, at 2:15,
said we would do the Vitter amend-
ment. We were going to come back and
do the Feingold amendment, but then
we were told we couldn’t vote on that.

We were told we couldn’t vote on
Vitter because there were some mem-
bers of his own party who chose not to
do so. But we wanted to vote on the
amendment of the Senator from
Vermont. Hopefully, he was going to be
accepted, but that is not the case.

I hope we would have the opportunity
to vote on that; then after that, to rec-
ognize the Senator from Alabama for
whatever time he might need for the
purpose of debate, rather than for vot-
ing. The request of the leadership is to
do the supplemental. We give assurance
to the Senator from Alabama that we
will consider his amendment at the
earliest possible time after we return.

Mr. DURBIN. Will the Senator yield
for a question?

Mr. KENNEDY. Yes.

Mr. DURBIN. May I ask the Senator
from Massachusetts and the Senator
from Pennsylvania to consider the fol-
lowing—if we could enter into a unani-
mous consent request that would allow
the Senator from Alabama to lay down
his amendments, to speak, and then
withdraw the amendments, returning
to the Sanders amendment, and have
unanimous consent at a time certain
that we would have a vote on the Sand-
ers amendment; would that be agree-
able?

I would like to make that unanimous
consent request, if the Senator from
Alabama can tell us how much time he
would need.

Mr. SESSIONS. Madam President, I
would prefer to have a vote on my
amendment tonight, if we could do so.
I would be reluctant to have another
vote if we can’t have a vote on the
amendment I will offer.

Mr. DURBIN. Madam President, the
Senator from Vermont has been here
all day waiting for this opportunity
and has patiently waited as several
suggested rollcalls have passed by. In
fact, one was to be at 5 o’clock. With-
out prejudicing the Senator from Ala-
bama, I have a pending amendment,
too, or had one earlier, which I am
willing to wait until after the recess to
consider. I think it might be a gesture
of fairness to allow the Senator from
Vermont to have his vote this evening,
whether the Senator and I get our
chance or not. We will be back after
Memorial Day.
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Mr. SESSIONS. It is a tough life in
the pit here. If I desire to have a vote
tonight myself, what would be the dif-
ficulty with that? We could do that at
the same time as the vote on the Sand-

ers amendment.
The PRESIDING OFFICER. The Sen-

ator from Massachusetts.
Mr. KENNEDY. I think we have had

a good debate and discussion on the
Sanders amendment. It was the request
of the leadership that we have the sup-
plemental, which has been extremely
important. There is going to be action
on that later this evening. They had
initially asked us if we could conclude
at 4 o’clock. We have been trying to
conclude so that Members who want to
address the supplemental would be able
to address the supplemental. That is
basically the reason for that. We have
been here, as the Senator from Penn-
sylvania knows, ready to do business
since 9:30 this morning. We were glad
to. I had hoped—and I apologize to the
Senator from Vermont because we were
all set to have a rollcall on that. Then
it appeared it might have been accept-
ed. I was asked, requested by Senators
to hold for a few moments to see
whether it could not have been cleared.
I could ask unanimous consent that
the amendments of the Senator from
Alabama be considered on Tuesday at a

time agreeable to him.
The PRESIDING OFFICER. The Sen-

ator from Alabama.

Mr. SESSIONS. Madam President,
there will be a number of amendments
I would like to have considered and a
number of others that need to be con-

sidered after we come back.
I would just reluctantly state that if

we have a vote, I would need and re-
quest that my vote be also tonight;
otherwise, I would object to the unani-

mous consent request.
Mr. DURBIN. Madam President, will

the Senator from Alabama yield?

Mr. SESSIONS. I am pleased to yield.

The PRESIDING OFFICER. The Sen-
ator from Illinois.

Mr. DURBIN. Madam President, I say
to the Senator, I have been informed
by staff that his amendment has not
been filed, and we have not seen a copy
of it. Senator FEINGOLD, who earlier
had an amendment, stepped aside so
Senator SANDERS would have his
chance. I say to the Senator from Ala-
bama, it appears some who have been
waiting all day are looking for a
chance for a vote, and the Senator
from Alabama is asking for consider-
ation of an amendment that has not

been filed and we have not seen.
Madam President, I say to the Sen-

ator, could I ask unanimous consent
that the Senator from Alabama be rec-
ognized to offer an amendment and
that he then be recognized for up to 15
minutes; that following his remarks,
the Senate resume consideration of the
Sanders amendment and there be 2
minutes of debate prior to a vote in re-
lation to the Sanders amendment, with
no second-degree amendment in order
to the Sanders amendment prior to the

vote?
The PRESIDING OFFICER. The Sen-

ator from Alabama.
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Mr. SESSIONS. Madam President, if
I would be allowed to make my two
amendments pending and to speak for
15 minutes, I would forgo a request for
a vote tonight.

The PRESIDING OFFICER. The Sen-
ator from Illinois.

Mr. DURBIN. Madam President, did
the Senator say two amendments?

Mr. SESSIONS. Madam President, I
have two amendments. They are both
on the same subject. I would rather
offer both. I am not sure which one—I
would never ask the Senate to vote on
both, but I would like to offer both.

Mr. DURBIN. Madam President, I
will renew my unanimous consent re-
quest and see if the Senator from Ala-
bama will find it acceptable.

I ask unanimous consent that Sen-
ator SESSIONS be recognized to offer
two amendments and be given up to 15
minutes to speak to those amend-
ments; that following his remarks, the
Senate resume consideration of the
Sanders amendment and there be 2
minutes of debate prior a vote in rela-
tion to that amendment, equally di-
vided, with no second-degree amend-
ments in order to the Sanders amend-
ment prior to the vote.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

Mr. DURBIN. I thank the Senator
from Alabama.

The PRESIDING OFFICER (Mr.
WHITEHOUSE). The Senator from Ala-
bama.

Mr. SESSIONS. Mr. President, I sa-
lute the Senator from Illinois for his
expertise in extracting that agreement
from this confusion.

AMENDMENT NO. 1234 TO AMENDMENT NO. 1150

Mr. President, I ask that the pending
amendment be set aside and I send an
amendment to the desk.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Alabama [Mr. SESSIONS]
proposes an amendment numbered 1234 to
amendment No. 1150.

Mr. SESSIONS. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To save American taxpayers up to

$24 billion in the 10 years after passage of

this Act, by preventing the earned income
tax credit, which is, according to the Con-
gressional Research Service, the largest
anti-poverty entitlement program of the

Federal Government, from being claimed

by Y temporary workers or illegal alients

given status by this Act until they adjust
to legal permanent resident status)

At the appropriate place, insert the fol-
lowing:

SEC. . LIMITATION ON CLAIMING EARNED
INCOME TAX CREDIT.

Any alien who is unlawfully present in the
United States, receives adjustment of status
under section 601 of this Act (relating to
aliens who were illegally present in the
United States prior to January 1, 2007), or
enters the United States to work on a Y visa
under section 402 of this Act, shall not be eli-
gible for the tax credit provided under sec-
tion 32 of the Internal Revenue Code (relat-
ing to earned income) until such alien has

May 24, 2007

his or her status adjusted to legal permanent
resident status.

AMENDMENT NO. 1235 TO AMENDMENT NO. 1150

Mr. SESSIONS. Mr. President, I ask
that the pending amendment be set
aside and I send an amendment to the
desk.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Alabama [Mr. SESSIONS]
proposes an amendment numbered 1235 to
amendment No. 1150.

Mr. SESSIONS. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To save American taxpayers up to

$24 billion in the 10 years after passage of

this Act, by preventing the earned income
tax credit, which is, according to the Con-
gressional Research Service, the largest
anti-poverty entitlement program of the

Federal Government, from being claimed

by Y temporary workers or illegal aliens

given status by this Act until they adjust
to legal permanent resident status)

At the appropriate place, insert the fol-
lowing:

SEC. . 5-YEAR LIMITATION ON CLAIMING

EARNED INCOME TAX CREDIT.
Section 403(a) of the Personal Responsi-
bility and Work Opportunity Reconciliation
Act of 1996 (8 U.S.C. 1613) is amended by in-
serting ‘‘, including the tax credit provided
under section 32 of the Internal Revenue
Code (relating to earned income),” after
“means-tested public benefit’.

Mr. SESSIONS. Mr. President, one of
the more significant ramifications of
the immigration bill that is on the
floor today is that it will confer imme-
diately on persons in our country ille-
gally the benefit of the earned-income
tax credit. This is not a little bitty
matter. The earned-income tax credit
is the largest aid program for low-wage
workers in America. Last year, the
earned-income tax credit benefitted
over 22 million people who. The aver-
age recipient who receives a benefit
under the earned-income tax credit re-
ceives over $1,700 per year—a very gen-
erous event. Last year, we spent $41.2
billion on the Earned Income Tax Cred-
it.

What this bill would do, for the peo-
ple who are here illegally, is confer on
them a Z status, a legal status, and
under the impact of the legislation,
these individuals would immediately
become eligible for the earned-income
tax credit.

Let me tell you why this is not good
policy, it is not required by morality,
and it certainly is not required of Con-
gress as a matter of law or policy. The
earned-income tax credit was created
in 1975 to provide extra income to the
working poor. Before welfare reform
particularly, there was a widespread
understanding that many people could
not work, could stay at home, draw a
panoply of welfare benefits, and end up
making more money not working than
working. It was creating a disincentive
to work.

Back when President Nixon was
President, Republicans—and I guess
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Democrats—moved forward with the
earned-income tax credit. It has grown
and become a major factor for low-
wage working Americans. The whole
concept behind the earned-income tax
credit was to encourage Americans to
work, to affirm their work, to provide
aid and assistance to them, unlike wel-
fare. It is tied to their work. Now, I
have to tell you, I have looked at it,
and I do not think it is achieving quite
what we want it to do. In fact, I would
like to change that and have suggested
it over the years but, regardless, that
is the deal.

So how is it, then, that we would
think we have an obligation to provide,
as a reward to someone who came to
our country illegally, a benefit they
are not now receiving, did not expect
to receive when they came to the coun-
try, legally or illegally, and then, just
as an additional benefit and reward to
their legalization, we provide a $1,700-
per-year benefit? It does not make good
sense to me. I think it is bad policy,
and it has a huge impact on our bottom
line in the budget we have to deal with.

I also note that in 1996, when we
passed the Welfare Reform Act, after
much effort and work—President Clin-
ton vetoed it twice but finally signed
it—an effort was made to ensure that
persons who obtained a green card did
not receive means-tested benefits until
at least they had a green card for 5
years. In other words, if you were com-
ing to our country as an immigrant, we
wanted to be sure you were not coming
for welfare benefits, but to work, and
that you would not receive means-test-
ed benefits until you had a green card
for at least 5 years.

So what happened was, when they
wrote that, it did not touch the earned-
income tax credit. I guess that is a Fi-
nance Committee matter. It is a tax
committee matter. It was not consid-
ered a normal welfare-type payment,
and that was not included in the list of
things a person was not allowed to get.
But, in my own mind, I say to my col-
leagues, it is perfectly consistent in
philosophy and in principle with that
because the earned-income tax credit is
a payment from the Federal Govern-
ment to working Americans. You file a
tax return and obtain the Earned In-
come Tax Credit after a year’s work.
When your work shows your income
level was below a certain level in
America, you reach a qualifying level,
and you get a tax refund of $1,700,
$1,000, $2,400, depending on the cir-
cumstances of yourself and your fam-
ily. So that is what happens today for
working Americans. The individuals
who are in our country illegally at this
moment have not been expecting to get
that, have not been getting it unless
they are filing fraudulently, and they
should not get it. They should not get
it as an additional benefit to receiving
a Z visa, which allows them permanent
residence in the United States and a
pathway to citizenship.

That Z visa would also allow them to
obtain quite a number of other bene-
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fits, such as food stamps—which would
not be affected by my amendment—
health care for children, and, of course,
anyone who goes into a hospital who
has an emergency need will be treated
whether they have insurance or legal
status or not. So their children would
be educated in our school systems. All
those things would occur. Nothing
would impact those things. But it is
not correct as a matter of law, as a
matter of principle, and certainly it is
not a matter of fiscal responsibility for
this Congress to pass an immigration
reform bill that confers another $18 bil-
lion to $20 billion in earned-income tax
credit on people whom we just re-
warded with permanent residence in
our country. That is not required.
There is no requirement of that.

The Congressional Research Service
describes the EITC in this way:

The earned income tax credit began in 1975
as a temporary program—

Typical of Washington, isn’t it, that
we start something that is temporary,
and it is $40 billion a year now—
to return a portion of the Social Security
taxes paid by lower-income taxpayers and
was made permanent in 1978. In the 1990s the
program was transformed into a major com-
ponent of Federal efforts to reduce poverty
and is now the largest antipoverty entitle-
ment program.

I bet most Americans did not know
that the EITC is the largest entitle-
ment program on the books.

Now, I have had a fairly positive view
of the earned-income tax credit. I
think in many ways it is a good philos-
ophy to help Americans get out, get
moving, make some work. They often
start out at lower wage jobs, and it
sounds bad sometimes for them, and
they are not making enough to get by.
This earned-income tax credit can real-
ly be a benefit to them, and if they
stay at that job, if they work at it, if
they are responsible and they come to
work on time and do their duty effec-
tively, most people in America get pro-
moted. Their wages go up, and they do
better and better. So I do not think it
is a bad program, but it is a very ex-
pensive program, and for a number of
reasons it could be operated better.

I will again say to my colleagues, I
am not of the belief that it is required
of us that we should confer on persons
who came into our country illegally
every single benefit we confer on those
who wait in line and come to our coun-
try legally. I just do not think that is
required. One of the things in par-
ticular I would suggest not to be con-
ferred—should not be conferred—upon
them is the extensive benefits of the
earned-income tax credit.

In other words, we do not want to at-
tract people to America on things
other than their wages and salary. We
have enough people who need help in
America. We have a lot of people out
there working who, frankly, maybe did
not have a good home life. They have
not been as reliable as they should
have been. Maybe they have gotten in
trouble a time or two. We need our
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American businesses to take a chance
on those people. We need to help them
get their lives together and establish a
good work history and start making
some money. The earned-income tax
credit comes in as a refundable tax
credit on top of that as a real bonus to
them, and that is good. But it should
not be an attraction to draw people
into our country because most of the
persons who come into America as an
illegal immigrant, at least in the first
years, tend to make the salary levels
that qualify for the earned-income tax
credit. So there will be a disproportion-
ately high number of persons who will
qualify for that.

I see my time is about up. I will re-
luctantly accept having a vote, as Sen-
ator KENNEDY suggested we can do
early in the next week when we come
back, if that will help move us along
tonight. But I want to tell my col-
leagues to think about this amend-
ment—really think about it. This is
not a harsh amendment. This is not an
amendment to hurt anybody. It is an
amendment that says: OK, if you are in
our country, just like the 1996 Welfare
Reform Act said, and you qualify for
the Z visa under this amnesty program,
or whatever you would like to call
what we have in this bill, you are not
automatically eligible for the earned-
income tax credit. We absolutely
should not allow that to happen. It is
not necessary. It is not right to do so.
It is a raid on the Treasury of the
United States. It draws money from
people who have paid taxes for years.

I would have to note, under the bill
that is on the Senate floor, the immi-
gration bill before us, are individuals
who have been here illegally, some of
whom may have made nice incomes
and are absolved from paying a portion
of their back taxes. So they don’t even
pay all back taxes. Then we are going
to give them, immediately, the next
year, an earned-income tax credit that
could be a very substantial amount of
money, and that comes right out of the
taxpayers’ pockets, a billion here and a
billion there and a billion here and a
billion there. It does add up, and it is
significant.

So I would urge my colleagues to
consider this and hope that they will.

I also wanted to express my support
for Senator HUTCHISON for the analysis
on Social Security of persons who come
here to work and who violate their
stays and overstay, that they should
not receive the full benefit of Social
Security. One of the things you have to
have if you are going to have an effec-
tive immigration policy is you must
have a situation in which you don’t re-
ward people for bad behavior, for heav-
en’s sake. We certainly are not very
good at apprehending people who vio-
late the law, who either came in ille-
gally or overstayed and removed them
from the country, but surely we ought
to set up a system that says if you vio-
late the law, the way you come or stay
here, you don’t get Federal taxpayer
benefits and a reward as a result of



S6622

that illegal behavior. If we are not able
to make those distinctions and stand
with clarity on those Kkinds of ques-
tions, I suggest we are not able to take
a stand on most any principle of law.
So that worries me.

Senator CORNYN, who spoke earlier
and very effectively, asked me to make
this note for the record; that his modi-
fication corrected—he stated in his re-
marks that he made a modification to
his amendment to correct the page
number. He also wanted to make clear
that he did also include a technical
correction beyond that, and he didn’t
want to mislead anyone. He asked that
I clarify that for him so that there
would be no dispute about that.

Also, some people have suggested
that the CORNYN amendment would
amount to an unconstitutional ex post
facto rule because of its retroactive ap-
plication. Now, that is a pretty harsh
thing to say about Judge CORNYN. Sen-
ator CORNYN served on the Supreme
Court of the State of Texas and he
would just suggest this: In order for
any immigration provision to have im-
mediate effect, it is imperative that
they apply to the conduct and convic-
tions that occurred before enactment.

The PRESIDING OFFICER. The Sen-
ator has used his 15 minutes.

Mr. SESSIONS. Mr. President, I ask
unanimous consent for 1 more minute,
and I will wrap up.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SESSIONS. So, also, I would note
on behalf of Senator CORNYN’s amend-
ment that if prior conduct and convic-
tions were not covered, you would have
an immigration regime that essen-
tially welcomes the following people,
and this is not how the immigration
system should operate. For example, as
recently as 2005—I see my time is up,
and I won’t go into that. I will just
note that Senator CORNYN’s amend-
ment as he offered it will meet con-
stitutional muster, and it is not sub-
ject to the criticism some have sug-
gested, and please do support it.

I thank the Chair, and I yield the
floor.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts is recognized.

Mr. KENNEDY. Mr. President, I ask
unanimous consent that I be able to
proceed for 5 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KENNEDY. Mr. President, all of
the men and women who would become
legal residents of the United States
under the terms of this legislation are
required to pay income tax like every
other worker in America. What the
Sessions amendment would do is really
quite extraordinary and grossly unfair.
It would arbitrarily deny those immi-
grants who have become legal residents
one of the tax benefits available to
every taxpayer under the Internal Rev-
enue Code. That provision is the
earned-income tax credit, a provision
designed to reduce the I tax burden on
low income families with children.

CONGRESSIONAL RECORD — SENATE

It is fundamentally wrong to subject
immigrant workers to a different,
harsher Tax Code than the one that ap-
plies to everyone else in the country.
An immigrant worker should pay ex-
actly the same income tax that every
other worker earning the same pay and
supporting the same size family pays—
no less and no more. We should not be
designing a special punitive Tax Code
for immigrants that makes them more
than everyone else. Yet that is exactly
what the Sessions amendment seeks to
do.

The Session amendment would result
in highly inconsistent treatment of
legal immigrant residents, and would
drastically increase the amount of tax
that many of these families had to pay.
They would be subject to income and
payroll taxes in the same manner as
other workers but would be denied the
use of a key element of the Tax Code
that is intended to offset the relatively
heavy tax burdens that low-income
working families, especially those with
children, otherwise would face.

Most of the EITC is simply a tax
credit for the payment of other taxes,
especially regressive payroll taxes. The
EITC was specifically designed to off-
set the payroll tax burden on low-in-
come working parents. The Treasury
Department has estimated that a large
majority of the EITC merely com-
pensates for a portion of the federal in-
come, payroll, and excise taxes paid by
the low-income tax filers who qualify
to receive it.

A significant share of families that
receive the EITC owe federal income
tax before the EITC is applied, in addi-
tion to paying payroll taxes. Low-in-
come working immigrant families in
this category who would be denied the
EITC under the Sessions Amendment
would consequently face a dramatic in-
crease in their income tax bill, requir-
ing them to pay much higher taxes
than other taxpayers with similar
earnings.

Other families with even less income
would not receive a refund to offset the
disproportionately large payroll taxes
they paid, unlike other workers with
comparable wages and dependents.

To qualify for the EITC, under cur-
rent law, a taxpayer must satisfy the
following criteria: 1., Be a US citizen or
legal resident; 2., have a valid Social
Security number for both the worker
and any qualifying children; 3., have
earned income from employment or
self-employment; 4., have total income
that falls below a certain level, and; 5.,
file an income tax return.

Current law already clearly prohibits
illegal immigrants from receiving the
EITC. No immigrant can receive the
earned income tax credit unless he or
she is a legal resident who is a low
wage worker paying payroll taxes and
filing an income tax return. These are
men and women who are conscien-
tiously fulfilling their responsibilities
to their adopted country and they de-
serve to be treated like all other work-
ers in America.

May 24, 2007

This amendment would hurt chil-
dren. The United States has more chil-
dren living in poverty than any other
industrialized country. We need to help
children, not hurt them. And they
should not have to pay for the sins of
their parents.

——

SUPPLEMENTAL APPROPRIATIONS

Mr. President, this so-called com-
promise doesn’t do nearly enough to
end the war, and I intend to vote
against it. I support our troops. They
have fought bravely and with great
courage under extraordinarily difficult
circumstances. But it is wrong for the
President to send our troops to war
without a plan to win the peace, and it
is wrong for Congress to keep them in
harm’s way on the current failed
course.

The best way to protect our troops is
to bring this war to an end, not to pour
more American lives into this endless
black hole our Iraq policy has become.
It is wrong for Congress to continue to
defer to a Presidential decision that we
know is fatally flawed.

The American people know this war
is wrong. It is wrong to abdicate our
responsibilities by allowing this war to
drag on and on and on while our cas-
ualties mount higher and higher. The
President was wrong to get us into this
war, wrong to conduct it so poorly,
wrong to ignore the views of the Amer-
ican people, and wrong to stubbornly
refuse to sign legislation requiring a
timetable for the orderly and respon-
sible withdrawal of our combat troops
from Iraq.

It is time to end this continuing
tragic loss of American lives and begin
to bring our soldiers home.

For the sake of our troops, we cannot
repeat the mistakes of Vietnam and
allow this war to drag on long after the
American people know it is a profound
mistake.

Mr. President, how much time do I
have?

The PRESIDING OFFICER. There is
3 minutes 20 seconds.

Mr. KENNEDY. Mr. President, before
yielding so we can have a vote on the
amendment of the Senator from
Vermont, I would like to respond to my
friend from Alabama regarding the
earned-income tax credit.

The earned-income tax credit is to
help children—help children. Of all the
industrialized nations of the world, we
have more children living in poverty
than any other Nation in the world.
The earned-income tax credit is to help
the children. They are mnot the
lawbreakers; the parents are the
lawbreakers. Yet this amendment will
take it out on the children.

We don’t do it for those who have
committed murder and gone to prison.
We don’t do it for those who have com-
mitted aggravated assault. We don’t do
it for those who commit burglary, but
we are going to do it for those who
have been adjusted in terms of their
status of being illegal. That is what the
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Sessions amendment does. We don’t do
it for murderers, we don’t do it for bur-
glars, we don’t do it for those who have
committed the most egregious crimes,
but we are going to do it in terms of
those whose positions we are changing
and altering in terms of their adjust-
ment of status.

The people who are affected by it are
the children. It doesn’t seem to be the
way we ought to go. But we will have
a longer period of time to debate this
at another time.

AMENDMENT NO. 1223

I believe now we are prepared to vote,
and I suggest that we get to it as
quickly as we can so that we don’t
have other interference.

The PRESIDING OFFICER. The Sen-
ator from Vermont is recognized.

Mr. SANDERS. Mr. President, I will
be very brief. I thank Senator DURBIN
and Senator KENNEDY for their support.
This amendment has been modified.
The H-1B program would increase from
$1,500 to $5,000, a $3,500 increase. The
new revenue, as I mentioned earlier,
would be used to establish a scholar-
ship program so we can begin to see
young Americans get the education
they need for these professions so that
we do not have to go abroad to bring
people in to do the jobs that American
workers should be doing.

I would appreciate support for this
amendment.

Mr. KENNEDY. I ask unanimous con-
sent for 1 more minute.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KENNEDY. I want to commend
the Senator from Vermont for this
amendment. I intend to support it.
Years ago I thought we ought to have
it at $3,000. It went down to $1,000, and
it has come back up to $1,5600. The Sen-
ator has brought this up to a much
more reasonable amount. I think he
has made a very strong case for it.
These funds will be used to make sure
we get Americans being able to do
those jobs. That is what the purpose is:
to see we have Americans able to do
those jobs, those H-1B jobs. It makes a
great deal of sense. I commend the Sen-
ator.

There is one provision in here on the
public hospitals, and I know he will
work with us to try to address that in
the conference, and I thank him for it.
I hope the Senate will support his
amendment.

I think we are prepared to vote on
this amendment. I ask for the yeas and
nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The Senator from Pennsylvania is
recognized.

Mr. SPECTER. Mr. President, just a
word or two. I think it is a good
amendment. I commend the Senator
from Vermont. I urge my colleagues to
support it.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.
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The yeas and nays have been ordered.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. DURBIN. I announce that the
Senator from South Dakota (Mr. JOHN-
SON) and the Senator from New York
(Mr. SCHUMER) are necessarily absent.

Mr. LOTT. The following Senators
are necessarily absent: the Senator
from Kansas (Mr. BROWNBACK), the
Senator from Utah (Mr. HATCH), the
Senator from Arizona (Mr. MCCAIN),
and the Senator from Wyoming (Mr.
THOMAS).

Further, if present and voting, the
Senator form Utah (Mr. HATCH) would
have voted: ‘‘nay.”

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 59,
nays 35, as follows:

[Rollcall Vote No. 179 Leg.]

YEAS—59
Akaka Grassley Murray
Alexander Harkin Nelson (FL)
Biden Inouye Obama
Bingaman Kennedy Pryor
Boxer Kerry Reed
Brown Klobuchar Reid
ggﬁweu E;llﬂ Rockefeller
Cardin Landrieu ngaz:rx;
Carper Lautenberg .
Sessions
Casey Leahy
Clinton Levin Shelby
Cochran Lieberman Snowe
Conrad Lincoln Specter
Dodd Lugar Stabenow
Dorgan Martinez Stevens
Durbin McCaskill Tester
Feingold Menendez Webb
Feinstein Mikulski Whitehouse
Graham Murkowski Wyden
NAYS—35

Allard Cornyn Isakson
Baucus Craig Lott
Bayh Crapo McConnell
Bennett DeMint Nelson (NE)
Bond Dole Roberts
Bunning Domenici Smith
Burr Ensign Sununu
Chambliss Enzi
Coburn Gregg 31'1une

itter
Coleman Hagel Voinovich
Collins Hutchison
Corker Inhofe Warner

NOT VOTING—6

Brownback Johnson Schumer
Hatch McCain Thomas

The amendment (No. 1223), as modi-
fied, was agreed to.

Mr. DURBIN. I move to reconsider
the vote.

Mr. LEAHY. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, we are
anticipating a vote in the next 2 or 3
minutes. We will inform the Members
about that decision. We are checking
with the leadership at the present
time.

Mrs. BOXER. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. KENNEDY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The
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The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KENNEDY. Mr. President, the
Senator from Connecticut wishes to
propound a unanimous consent request,
and then I will propound a unanimous
consent request that we will have 2
minutes evenly divided between the
Senator from Louisiana and myself,
and then I expect we will have a roll-
call vote up or down on the Vitter
amendment.

Mr. LIEBERMAN. Mr. President, I
ask unanimous consent to set aside the
pending amendment so I might call up
an amendment and then set it aside.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 1191 TO AMENDMENT NO. 1150
(Purpose: To provide safeguards against

faulty asylum procedures and to improve

conditions of dention)

Mr. LIEBERMAN. Mr. President, I
call up amendment No. 1191.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Connecticut [Mr.
LIEBERMAN] proposes an amendment num-
bered 1191 to amendment No. 1150.

Mr. LIEBERMAN. Mr. President, I
ask unanimous consent that the read-
ing of the amendment be dispensed
with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The amendment is printed in today’s
RECORD under ‘‘Text of Amendments.’’)

Mr. LIEBERMAN. Mr. President, I
have come to the floor to speak about
my amendment to improve our Na-
tion’s treatment of asylum seekers.

This amendment would implement
the key recommendations of the con-
gressionally established U.S. Commis-
sion on International Religious Free-
dom, which 2 years ago issued a report
raising serious concerns about the pro-
tections offered asylum seekers arriv-
ing in this country.

I think it is worth noting that the
Commission that issued this report was
established by Congress in 1998 as a re-
sult of legislation first introduced by
Senator SPECTER, in concert with the
efforts of Senators NICKLES,
BROWNBACK, myself, and several others.
Senator SPECTER should be proud of
that work and accomplishment. I hope
we can see this amendment as one of
the fruits of that labor.

The Commission reported an unac-
ceptable risk that genuine asylum
seekers were being turned away be-
cause their fears—and the real dan-
gers—of being returned to their home
countries were not fully considered.

The Commission also found that
while asylum seekers are having their
applications considered, they are often
detained for months in maximum secu-
rity prisons and jails, without ever
having been fairly considered for re-
lease on bond. The Commission de-
scribed conditions of detention that are
completely unacceptable for a just na-
tion to impose on people who are try-
ing to escape war, oppression, religious
persecution, even torture.
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Since the Commission’s report was
issued, I have routinely asked officials
from the Department of Homeland Se-
curity what is being done about the
problems the Commission identified. I
have been assured that the Department
was reviewing the report’s findings.
The time for review is over. The time
for Congress to act is now.

My amendment will implement the
Commission’s most important rec-
ommendations. It calls for sensible re-
forms that will safeguard the Nation’s
security, improve the efficiency of our
immigration detention system, and en-
sure that people fleeing persecution are
treated in accordance with this Na-
tion’s most basic values.

My amendment would implement
quality assurance procedures to ensure
that DHS officers carefully and accu-
rately record the statements of people
who may have a legitimate fear of re-
turning to their countries.

Asylum seekers not subject to man-
datory detention would be entitled to a
hearing to determine if they could be
released. Providing bond hearings for
those asylum seekers who are low-risk
will free up detention beds.

At an average cost of $90 per person
per day, often much higher, detention
beds have always been scarce. Provi-
sions in the Senate legislation before
us would vastly increase the numbers
of aliens being held in detention. Our
immigration system should prioritize
available space for aliens who pose a
risk of flight, a threat to public safety
or are subject to mandatory detention.

The amendment also promotes secure
alternatives to detention of the type
DHS has already begun to implement.

For those who must remain detained,
we are obliged as a compassionate soci-
ety to provide humane conditions at
immigration facilities and jails used by
DHS. My amendment includes modest
requirements to ensure decent condi-
tions, especially for asylum seekers,
families with children, and other wvul-
nerable populations. It requires im-
provements in key areas, such as ac-
cess to medical care and limitations on
the use of solitary confinement. And it
creates a more effective system within
DHS for overseeing and inspecting fa-
cilities.

The origin of the United States is
that of a land of refuge. Many of our
Nation’s founders fled here to escape
persecution for their political opinions,
their ethnicity, and their religion.
Since that time, the United States has
honored its history and founding val-
ues by standing against persecution
around the world, offering refuge to
those who flee from oppression, and
welcoming them as contributors to a
democratic society.

I hope this amendment will be viewed
as a noncontroversial way the Nation
can continue to honor that history.

Mr. President, I ask unanimous con-
sent that my amendment be set aside
and that the Senate return to the pre-
vious order.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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AMENDMENT NO. 1157

Mr. KENNEDY. Mr. President, we
have 1 minute each side. This will be
the final vote on the immigration bill
this week. We have had great coopera-
tion. We are enormously grateful to all
the Members.

The PRESIDING OFFICER. The Sen-
ator from Louisiana.

Mr. VITTER. Mr. President, my
amendment is very simple, it is very
straightforward, and it is very impor-
tant. It strikes title VI from the bill,
which is the very controversial Z visa
provision.

In my opinion, and the opinion of
many people, many Americans, this is
amnesty purely and simply, and that
conclusion is important not because of
a brand, not because of the word but
because of what it means and what it
will create.

It will create a magnet to increase il-
legal activity into the country, to en-
courage more of the same, more of the
problem and not solve the problem.
That is why we must remove this title
from the bill.

The key question in this debate is
will this bill fundamentally repeat the
horrible mistakes of 1986 when we did
amnesty but not nearly enough en-
forcement. I believe this bill, as it
stands now, repeats that horrible mis-
take.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

The Senator from Massachusetts.

Mr. KENNEDY. Mr. President, legal-
ization is good for national security.
We need to know the names of every-
one living here. That is why the De-
partment of Homeland Security sup-
ports earned legalization. All of title
VI was written with the close coopera-
tion of Secretary Chertoff and his staff.

Legalization is good for our economic
prosperity. We need every worker in
this country to join the formal econ-
omy and pay their taxes. That’s why
the Department of Commerce supports
earned legalization. All of title VI was
written with the close cooperation of
Secretary Gutierrez and his staff.

Legalization is consistent with
American family values. Would oppo-
nents of legalization deport children
and divide families?

More than 1.6 million undocumented
children live in the United States.

More than 3.1 million U.S.-citizen
children have at least one undocu-
mented parent.

Legalization supports our broader re-
form effort. We must break America’s
cycle of illegality. Enforcement at the
worksite and elsewhere will fail if 12
million Americans and 5 percent of
U.S. workers remain in the shadows.

The American people support earned
legalization. Poll after poll find that
large majorities of Americans want un-
documented immigrants who have
lived and worked in the United States
to have a chance to keep their jobs and
earn legal status.

This support spans political parties
and crosses demographics.
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Americans understand that this is a
complex problem that requires a com-
prehensive solution.

Mr. President, this is not 1986; 1986
was amnesty. This is not amnesty.
Let’s be very clear about it. Not only
do you have to have a background
check, but you pay fees of $5,500, you
have to learn English, you have to
demonstrate you paid your taxes, you
have to work for the next 8 years and
demonstrate that you have worked in
the past if you are ever going to get a
green card. You have to return home in
order to get your application for a
green card, and you have to go to the
back of the line. None of that was 1986.

Legalization is important for our na-
tional security. We have to know who
is in the United States of America. Le-
galization is important in terms of our
economic prosperity so our economy
can function well, and legalization is
important for the families. Do we
think we are going to deport 3.5 million
American children who have parents
who are undocumented? Are we going
to send those people overseas?

This amendment will undermine the
legislation. I hope it will be rejected by
the Senate.

I ask for the yeas and nays,
President.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The question is on agreeing to
amendment No. 1157. The clerk will
call the roll.

The assistant legislative clerk called
the roll.

Mr. DURBIN. I announce that the
Senator from South Dakota (Mr. JOHN-
SON) and the Senator from New York
(Mr. SCHUMER) are necessarily absent.

Mr. LOTT. The following Senators
are necessarily absent: the Senator
from Kansas (Mr. BROWNBACK), the
Senator from Utah (Mr. HATCH), and
the Senator from Wyoming (Mr. THOM-
AS).

The PRESIDING OFFICER (Mr. NEL-
SON of Florida). Are there any other
Senators in the Chamber desiring to
vote?

The result was announced—yeas 29,
nays 66, as follows:

[Rollcall Vote No. 180 Leg.]

Mr.

YEAS—29
Alexander DeMint Pryor
Allard Dole Roberts
Baucus Dorgan Rockefeller
Bond Enzi Sessions
Bunning Grassley Shelby
Byrd Inhofe Sununu
gobgrn har(l}drl}e{;%l Tester
ochran cCaski
Corker McConnell ‘T[?,;Iéf
Crapo Nelson (NE)

NAYS—66
Akaka Casey Ensign
Bayh Chambliss Feingold
Bennett Clinton Feinstein
Biden Coleman Graham
Bingaman Collins Gregg
Boxer Conrad Hagel
Brown Cornyn Harkin
Burr Craig Hutchison
Cantwell Dodd Inouye
Cardin Domenici Isakson
Carper Durbin Kennedy
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Kerry Martinez Sanders
Klobuchar McCain Smith
Kohl Menendez Snowe
Kyl Mikulski Specter
Lautenberg Murkowski Stabenow
Leahy Murray Stevens
Levin Nelson (FL) Voinovich
Lieberman Obama Warner
Lincoln Reed Webb
Lott Reid Whitehouse
Lugar Salazar Wyden
NOT VOTING—b5

Brownback Johnson Thomas
Hatch Schumer

The amendment (No. 1157) was re-
jected.

Mr. KENNEDY. Mr. President, I

move to reconsider the vote.

Mrs. MURRAY. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

———

TEXT OF AMENDMENT SUBMITTED
MONDAY, MAY 21, 2007

SA 1150. Mr. REID (for Mr. KENNEDY
(for himself and Mr. SPECTER)) pro-
posed an amendment to the bill S. 1348,
to provide for comprehensive immigra-
tion reform and for other purposes; as
follows:

Strike all after the enacting clause and in-
sert the following:

SECTION 1. EFFECTIVE DATE TRIGGERS.

(a) With the exception of the probationary
benefits conferred by section 601(h), the pro-
visions of subtitle C of title IV, and the ad-
mission of aliens under Section
101(a)(15)(H)(ii) of the Immigration and Na-
tionality Act (8 U.S.C. 1101(a)(15)(H)({i)), as
amended by title IV,

(1) the programs established by title IV of
this Act; and

(2) the programs established by title VI of
this Act that grant legal status to any indi-
vidual or adjust the current status of any in-
dividual who is unlawfully present in the
United States to that of an alien lawfully ad-
mitted for permanent residence,
shall become effective on the date that the
Secretary submits a written certification to
the President and the Congress that the fol-
lowing border security and other measures
are funded, in place, and in operation:

(1) STAFF ENHANCEMENTS FOR BORDER PA-
TROL.—The U.S. Customs and Border Protec-
tion (CBP) Border Patrol has, in its contin-
ued effort to increase the number of agents
and support staff, hired 18,000 agents;

(2) STRONG BORDER BARRIERS.—Have in-
stalled at least 200 miles of vehicle barriers,
370 miles of fencing, and 70 ground-based
radar and camera towers along the southern
land border of the United States, and have
deployed 4 Unmanned Aerial Vehicles and
supporting systems;

(3) CATCH AND RETURN.—The Department of
Homeland Security is detaining all remov-
able aliens apprehended crossing the south-
ern border, except as specifically mandated
by law or humanitarian circumstances, and
U.S. Immigration and Customs Enforcement
(ICE) has the resources to maintain this
practice, including resources to detain up to
27,600 aliens per day on an annual basis;

(4) WORKPLACE ENFORCEMENT TOOLS.—AS
required through all the provisions of Title
IIT of this Act, the Department of Homeland
Security has established and is using secure
and effective identification tools to prevent
unauthorized workers from obtaining jobs In
the United States. These tools shall include,
but not be limited to, establishing—

(A) strict standards for identification docu-
ments that must be presented in the hiring
process, including the use of secure docu-
mentation that contains a photograph, bio-
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metrics, and/or complies with the require-
ments for such documentation under the
REAL ID Act; and

(B) an electronic employment eligibility
verification system that queries federal and
state databases to restrict fraud, identity
theft, and use of false social security num-
bers in the hiring process by electronically
providing a digitized version of the photo-
graph on the employee’s original federal or
state issued document or documents for
verification of the employee’s identity and
work eligibility; and

(5) PROCESSING APPLICATIONS OF ALIENS.—
The Department of Homeland Security has
received and is processing and adjudicating
in a timely manner applications for Z non-
immigrant status under Title VI of this Act,
including conducting all necessary back-
ground and security checks.

(b) It is the sense of Congress that the bor-
der security and other measures described in
such subsection can be completed within 18
months of enactment, subject to the nec-
essary appropriations.

(c) The President shall submit a report to
Congress detailing the progress made in
funding, appropriating, contractual agree-
ments reached, and specific progress on each
of the measures included in (a)(1)—(5):

(1) 90 days after the date of enactment; and

(2) every 90 days thereafter until the terms

of this section have been met.
If the President determines that sufficient
progress is not being made, the President
shall include in the report specific funding
recommendations, authorization needed, or
other actions that are being undertaken by
the Department.

TITLE I—BORDER ENFORCEMENT
SUBTITLE A—ASSETS FOR CONTROLLING
UNITED STATES BORDERS.

SEC. 101. ENFORCEMENT PERSONNEL.

(a) ADDITIONAL PERSONNEL.—

(1) U.S. cUSTOMS AND BORDER PROTECTION
OFFICERS.—In each of the fiscal years 2008
through 2012, the Secretary shall, subject to
the availability of appropriations, increase
by not less than 500 the number of positions
for full-time active duty CBP officers and
provide appropriate training, equipment, and
support to such additional CBP officers.

(2) INVESTIGATIVE PERSONNEL.—

(A) IMMIGRATION AND CUSTOMS ENFORCE-
MENT INVESTIGATORS.—Section 5203 of the In-
telligence Reform and Terrorism Prevention
Act of 2004 (Public Law 108-458; 118 Stat. 3734)
is amended by striking ‘800"’ and inserting
£¢1000”°.

(B) ADDITIONAL PERSONNEL.—In addition to
the positions authorized under section 5203 of
the Intelligence Reform and Terrorism Pre-
vention Act of 2004, as amended by subpara-
graph (A), during each of the fiscal years 2008
through 2012, the Secretary shall, subject to
the availability of appropriations, increase
by not less than 200 the number of positions
for personnel within the Department as-
signed to investigate alien smuggling.

(3) DEPUTY UNITED STATES MARSHALS.—In
each of the fiscal years 2008 through 2012, the
Attorney General shall, subject to the avail-
ability of appropriations, increase by not
less than 50 the number of positions for full-
time active duty Deputy United States Mar-
shals that assist in matters related to immi-
gration.

(4) RECRUITMENT OF FORMER MILITARY PER-
SONNEL.—

(A) IN GENERAL.—The Commissioner of
United States Customs and Border Protec-
tion, in conjunction with the Secretary of
Defense or a designee of the Secretary of De-
fense, shall establish a program to actively
recruit members of the Army, Navy, Air
Force, Marine Corps, and Coast Guard who
have elected to separate from active duty.

(B) REPORT.—Not later than 180 days after
the date of the enactment of this Act, the
Commissioner shall submit a report on the
implementation of the recruitment program
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established pursuant to subparagraph (A) to
the Committee on the Judiciary of the Sen-
ate and the Committee on the Judiciary of

the House of Representatives.
(b) AUTHORIZATION OF APPROPRIATIONS.—
(1) U.S. CUSTOMS AND BORDER PROTECTION

OFFICERS.—There are authorized to be appro-
priated to the Secretary such sums as may
be necessary for each of the fiscal years 2008
through 2012 to carry out paragraph (1) of

subsection (a).
(2) DEPUTY UNITED STATES MARSHALS.—

There are authorized to be appropriated to
the Attorney General such sums as may be
necessary for each of the fiscal years 2008

through 2012 to carry out subsection (a)(3).

(3) BORDER PATROL AGENTS.—Section 5202 of
the Intelligence Reform and Terrorism Pre-
vention Act of 2004. (118 Stat. 3734) is amend-
ed to read as follows:

“SEC. 5202. INCREASE IN FULL—TIME BORDER
PATROL AGENTS.

‘‘(a) ANNUAL INCREASES.—The Secretary of
Homeland Security shall, subject to the
availability of appropriations for such pur-
pose, increase the number of positions for
full-time active duty border patrol agents
within the Department of Homeland Secu-
rity (above the number of such positions for
which funds were appropriated for the pre-
ceding fiscal year), by not less than—

‘(1) 2,000 in fiscal year 2007;

“(2) 2,400 in fiscal year 2008;

¢4(3) 2,400 in fiscal year 2009;

‘“(4) 2,400 in fiscal year 2010;

¢“(5) 2,400 in fiscal year 2011; and

¢4(6) 2,400 in fiscal year 2012.

‘“(b) NORTHERN BORDER.—In each of the fis-
cal years. 2008 through 2012, in addition to
the border patrol agents assigned along the
northern border of the United States during
the previous fiscal year, the Secretary shall
assign a number of border patrol agents
equal to not less than 20 percent of the net
increase in border patrol agents during each

such fiscal year.
‘“(c) AUTHORIZATION OF APPROPRIATIONS.—

There are authorized to be appropriated such
sums as may be necessary for each of fiscal
years 2008 through 2012 to carry out this sec-
tion.”.

SEC. 102. TECHNOLOGICAL ASSETS.

(a) ACQUISITION.—Subject to the avail-
ability of appropriations for such purpose,
the Secretary shall procure additional un-
manned aerial vehicles, cameras, poles, sen-
sors, and other technologies necessary to
achieve operational control of the borders of
the United States.

(b) INCREASED AVAILABILITY OF EQUIP-
MENT.—The Secretary and the Secretary of
Defense shall develop and implement a plan
to use authorities provided to the Secretary
of Defense under chapter 18 of title 10,
United States Code, to increase the avail-
ability and use of Department of Defense
equipment, including unmanned aerial vehi-
cles, tethered aerostat radars, and other sur-
veillance equipment, to assist the Secretary
in carrying out surveillance activities con-
ducted at or near the international land bor-
ders of the United States to prevent illegal
immigration.

(c) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Secretary such sums as may be nec-
essary for each of the fiscal years 2008
through 2012 to carry out subsection (a).

SEC. 103. INFRASTRUCTURE.

Section 102 of the Illegal Immigration Re-
form and Immigrant Responsibility Act of
1996 (8 U.S.C. 1103 note) is amended—

(1) in subsection (a), by striking ‘‘Attorney
General, in consultation with the Commis-
sioner of Immigration and Naturalization,”
and inserting ‘‘Secretary of Homeland Secu-
rity”’; and

(2) in subsection (b)—

(A) by redesignating paragraphs (1), (2), (3),
and (4) as paragraphs (2), (3), (4), and (5), re-
spectively;

(B) by inserting before paragraph (2), as re-
designated, the following:
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‘(1) FENCING NEAR SAN DIEGO, CALIFORNIA.—
In carrying out subsection (a), the Secretary
shall provide for the construction along the
14 miles of the international land border of
the United States, starting at the Pacific
Ocean and extending eastward, of second and
third fences, in addition to the existing rein-
forced fence, and for roads between the
fences.”.

SEC. 104. PORTS OF ENTRY.

Section 102 of the Illegal Immigration Re-
form and Immigrant Responsibility Act of
1996, Division C of Public Law 104-208, is
amended by the addition, at the end of that
section, of the following new subsection:

‘“(e) CONSTRUCTION AND IMPROVEMENTS.—
The Secretary is authorized to—

‘(1) construct additional ports of entry
along the international land borders of the
United States, at locations to be determined
by the Secretary; and

‘“(2) make necessary improvements to the
ports of entry.”’.

Subtitle B—Other Border Security Initiatives
SEC. 111. BIOMETRIC ENTRY-EXIT SYSTEM.

(a) COLLECTION OF BIOMETRIC DATA FROM
ALIENS ENTERING AND DEPARTING THE UNITED
STATES.—Section 215 (8 TU.S.C. 1185) is
amended—

(1) by redesignating subsection (c) as sub-
section (g);

(2) by moving subsection (g), as redesig-
nated by paragraph (1), to the end; and

(3) by inserting after subsection (b) the fol-
lowing:

‘‘(c) The Secretary is authorized to require
aliens entering and departing the United
States to provide biometric data and other
information relating to their immigration
status.”.

(b) INSPECTION OF APPLICANTS FOR ADMIS-
SION.—Section 235(d) (8 U.S.C. (1225(d)) is
amended by adding at the end the following:

“(5) AUTHORITY TO COLLECT BIOMETRIC
DATA.—In conducting inspections under sub-
sections (a) and (b), immigration officers are
authorized to collect biometric data from—

‘““(A) any applicant for admission or any
alien who is paroled under section 212(d)(5),
seeking to or permitted to land temporarily
as an alien crewman, or seeking to or per-
mitted transit through the United States; or

‘(B) any lawful permanent resident who is
entering the United States and who is not re-
garded as seeking admission pursuant to sec-
tion 101(a)(13)(C).”.

(¢) COLLECTION OF BIOMETRIC DATA FROM
ALIEN CREWMEN.—Section 252 (8 U.S.C. 1282)
is amended by adding at the end the fol-
lowing:

“(d) An immigration officer is authorized
to collect biometric data from an alien crew-
man seeking permission to land temporarily
in the United States.”.

(d) GROUNDS OF INADMISSIBILITY.—Section
212 (8 U.S.C. 1182) is amended.

(1) in subsection (a)(7); by adding at the
end the following:

¢(C) WITHHOLDERS OF BIOMETRIC DATA.—
Any alien who fails or has failed to comply
with a lawful request for biometric data
under section 215(c), 235(d), or 252(d) is inad-
missible.”’; and

(2) in subsection (d), by inserting after
paragraph (1) the following:

‘(2) The Secretary may waive the applica-
tion of subsection. (a)(7)(C) for an individual
alien or class of aliens.”.

(e) IMPLEMENTATION.—Section 7208 of the
9/11 Commission Implementation Act of 2004
(8 U.S.C. 1365b) is amended—

(1) in subsection (c), by adding at the end
the following:

“(3) IMPLEMENTATION.—In fully imple-
menting the automated biometric entry and
exit data system under this section, the Sec-
retary is not required to comply with the re-
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quirements of chapter 5 of title 5; United
States Code (commonly referred to as the
Administrative Procedure Act) or any other
law relating to rulemaking, information col-
lection, or publication in the Federal Reg-
ister.”’; and

(2) in subsection (1)—

(A) by striking ‘‘There are authorized’ and
inserting the following:

‘(1) IN GENERAL.—There are authorized’’;
and

(B) by adding at the end the following:

“(2) IMPLEMENTATION AT ALL LAND BORDER
PORTS OF ENTRY.—There are authorized to be
appropriated such sums as may be necessary
for each of fiscal years 2008 and 2009 to imple-
ment the automated biometric entry and
exit data system at all land border ports of
entry.”.
SEC. 112. UNLAWFUL FLIGHT FROM IMMIGRA-

TION OR CUSTOMS CONTROLS.

(a) IN GENERAL.—Section 758 of Title 18,
United States Code, is amended to read as
follows:

“§758. Unlawful Flight from Immigration or
Customs Controls

‘‘(a) EVADING A CHECKPOINT.—Any person
who, while operating a motor vehicle or ves-
sel, knowingly flees or evades a checkpoint
operated by the Department of Homeland Se-
curity or any other Federal law enforcement
agency, and then knowingly or recklessly
disregards or disobeys the lawful command
of any law enforcement agent, shall be fined
under this title, imprisoned not more than
five years, or both.

‘“(b) FAILURE TO STOP.—Any person who,
while operating a motor vehicle, aircraft, or
vessel, knowingly or recklessly disregards or
disobeys the lawful command of an officer of
the Department of Homeland Security en-
gaged in the enforcement of the immigra-
tion, customs, or maritime laws, or the law-
ful command of any law enforcement agent
assisting such officer, shall be fined under
this title, imprisoned not more than two
years, or both.

‘“(c) ALTERNATIVE PENALTIES.—Notwith-
standing the penalties provided in subsection
(a) or (b), any person who violates such sub-
section shall—

‘(1) be fined under this title, imprisoned
not more than 10 years, or both, if the viola-
tion involved the operation of a motor vehi-
cle, aircraft, or vessel—

‘“(A) in excess of the applicable or posted
speed limit,

‘“(B) in excess of the rated capacity of the
motor vehicle, aircraft, or vessel, or

‘“(C) in an otherwise dangerous or reckless
manner;

‘(2) be fined under this title, imprisoned
not more than 20 years, or both, if the viola-
tion created a substantial and foreseeable
risk of serious bodily injury or death to any
person;

‘“(3) be fined under this title, imprisoned
not more than 30 years, or both, if the viola-
tion caused serious bodily injury to any per-
son; or

‘“(4) be fined under this title, imprisoned
for any term of years or life, or both, if the
violation resulted in the death of any person.

“(d) ATTEMPT AND CONSPIRACY.—ANy per-
son who attempts or conspires to commit
any offense under this section shall be pun-
ished in the same manner as a person who
completes the offense.

‘“‘(e) FORFEITURE.—Any property, real or
personal, constituting or traceable to the
gross proceeds of the offense and any prop-
erty, real or personal, used or intended to be
used to commit or facilitate the commission
of the offense shall be subject to forfeiture.

“(f) FORFEITURE PROCEDURES.—Seizures
and forfeitures under this section shall be
governed by the provisions of chapter 46 of
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this title, relating to civil forfeitures, in-
cluding section 981(d) of such title, except
that such duties as are imposed upon the
Secretary of the Treasury under the customs
laws described in that section shall be per-
formed by such officers, agents, and other
persons as may be designated for that pur-
pose by the Secretary of Homeland Security
or the Attorney General. Nothing in this sec-
tion shall limit the authority of the Sec-
retary to seize and forfeit motor vehicles,
aircraft, or vessels under the Customs laws
or any other laws of the United States.

‘‘(g) DEFINITIONS.—For purposes of this sec-
tion—

‘(1) the term ‘‘checkpoint’ includes, but is
not limited to, any customs or immigration
inspection at a port of entry;

‘(2) the term ‘‘lawful command’ includes,
but is not limited to, a command to stop, de-
crease speed, alter course, or land, whether
communicated orally, visually, by means of
lights or sirens, or by radio, telephone, or
other wire communication;

‘“(3) the term ‘‘law enforcement agent”
means any Federal, State, local or tribal of-
ficial authorized to enforce criminal law,
and, when conveying a command covered
under subsection (b) of this section, an air
traffic controller;

‘“(4) The term ‘“‘motor vehicle’”” means any
motorized or self-propelled means of terres-
trial transportation; and

‘(6) The term ‘‘serious bodily injury’ has
the meaning given in section 2119(2) of this
title.”.

SEC. 113. RELEASE OF ALIENS FROM NON-

CONTIGUOUS COUNTRIES.

Section 236(a)(2) (8 U.S.C. 1226(a)(2)) is
amended—

(1) by striking ‘“‘on’’;

(2) in subparagraph (A)—

(A) by inserting ‘‘except as provided under
subparagraph (B), upon the giving of a’ be-
fore ‘“bond’’; and

(B) by striking ‘“‘or’’ at the end;

(3) by redesignating subparagraph (6) as
subparagraph (C); and

(4) by inserting after subparagraph (A) the
following:

“(B) upon the giving of a bond of not less
than $5,000 with security approved by, and
containing conditions prescribed by, the Sec-
retary or the Attorney General, if the alien—

‘(i) is a national of a noncontiguous coun-
try;

‘‘(ii) has not been admitted or paroled into
the United States; and

‘“(iii) was apprehended within 100 miles of
the international border of the United States
or presents a flight risk, as determined by
the Secretary of Homeland Security; or’.
SEC. 114. SEIZURE OF CONVEYANCE WITH CON-

CEALED COMPARTMENT: EXPAND-
ING THE DEFINITION OF CONVEY-
ANCES WITH HIDDEN COMPART-
MENTS SUBJECT TO FORFEITURE.

(a) IN GENERAL.—Section 1703 of Title 19,
United States Code is amended—

(1) by amending the title of such section to
read as follows:

“§1703. Seizure and forfeiture of vessels, ve-
hicles, other conveyances and instruments
of international traffic”;

(2) by amending the title of subsection (a)
to read as follows:

(a) ‘‘Vessels, vehicles, other conveyances
and instruments of international traffic sub-
ject to seizure and forfeiture’’;

(3) by amending the title of subsection (b)
to read as follows:

‘““(b) Vessels, vehicles, other conveyances
and instruments of international traffic de-
fined”’;

(4) by inserting ‘‘,vehicle, other convey-
ance or instrument of international traffic”
after the word ‘‘vessel” everywhere it ap-
pears in the text of subsections (a) and (b);
and
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(5) by amending subsection (c) to read as
follows:

‘‘(c) Acts constituting prima facie evidence
of vessel, vehicle, or other conveyance or in-
strument of international traffic engaged in
smuggling ‘“‘For the purposes of this section,
prima facie evidence that a conveyance is
being, or has been, or is attempted to be em-
ployed in smuggling or to defraud the rev-
enue of the United States shall be—

‘(1) in the case of a vessel, the fact that a
vessel has become subject to pursuit as pro-
vided in section 1581 of this title, or is a hov-
ering vessel, or that a vessel fails, at any
place within the customs waters of the
United States or within a customs-enforce-
ment area, to display light as required by
law.

‘“(2) in the case of a vehicle, other convey-
ance or instrument of international traffic,
the fact that a vehicle, other conveyance or
instrument of international traffic has any
compartment or equipment that is built or
fitted out for smuggling.”.

(b) CLERICAL AMENDMENT.—The table of
sections for chapter 5 in title i9, United
States Code, is amended by striking the
items relating to section 1703 and inserting
in lieu thereof the following:

¢“§1703. Seizure and forfeiture of vessels,
vehicles, other conveyances or instru-
ments of international traffic.

‘“‘(a) Vessels, vehicles, other conveyances
or instruments of international traffic
subject to seizure and forfeiture.

““(b) Vessels, vehicles, other conveyances
or instruments of international traffic
defined.

‘“(c) Acts constituting prima facie evidence
of vessel, vehicle, other conveyance or
instrument of international traffic en-
gaged in smuggling.”

Subtitle C—Other Measures
SEC. 121. DEATHS AT UNITED STATES-MEXICO
BORDER.

(a) COLLECTION OF STATISTICS.—The Com-
missioner of the Bureau of Customs and Bor-
der Protection shall collect statistics relat-
ing to deaths occurring at the border be-
tween the United States and Mexico, includ-
ing—

(1) the causes of the deaths; and

(2) the total number of deaths.

(b) REPORT.—Not later than 1 year after
the date of enactment of this Act, and annu-
ally thereafter, the Commissioner of the Bu-
reau of Customs and Border Protection shall
submit to the Secretary a report that—

(1) analyzes trends with respect to the sta-
tistics collected under subsection (a) during
the preceding year; and

(2) recommends actions to reduce the
deaths described in subsection (a).

SEC. 122. BORDER SECURITY ON CERTAIN FED-
ERAL LAND.

(a) DEFINITIONS.—In this section:

(1) PROTECTED LAND.—The term ‘‘protected
land” means land under the jurisdiction of
the Secretary concerned.

(2) SECRETARY CONCERNED.—The term ‘‘Sec-
retary concerned’” means—

(A) with respect to land under the jurisdic-
tion of the Secretary of Agriculture, the Sec-
retary of Agriculture; and

(B) with respect to land under the jurisdic-
tion of the Secretary of the Interior, the Sec-
retary of the Interior.

(b) SUPPORT FOR
NEEDS.—

(1) IN GENERAL.—To gain operational con-
trol over the international land borders of
the United States and to prevent the entry of
terrorists, unlawful aliens, narcotics, and
other contraband into the United States, the
Secretary, in cooperation with the Secretary
concerned, shall provide—

(A) increased U.S. Customs and Border
Protection personnel to secure protected
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land along the international land borders of
the United States;

(B) Federal land resource training for U.S.
Customs and Border Protection agents dedi-
cated to protected land; and

(C) Unmanned Aerial Vehicles, aerial as-
sets, Remote Video Surveillance camera sys-
tems, and sensors on protected land that is
directly adjacent to the international land
border of the United States.

(2) COORDINATION.—In providing training
for Customs and Border Protection agents
under paragraph (1)(B), the Secretary shall
coordinate with the Secretary concerned to
ensure that the training is appropriate to
the mission of the National Park Service,
the United States Fish and Wildlife Service,
the Forest Service, or the relevant agency of
the Department of the Interior or the De-
partment of Agriculture to minimize the ad-
verse impact on natural and cultural re-
sources from border protection activities.

(c) ANALYSIS OF DAMAGE TO PROTECTED
LANDS.—The Secretary and Secretaries con-
cerned shall develop an analysis of damage
to protected lands relating to illegal border
activity, including the cost of equipment,
training, recurring maintenance, construc-
tion of facilities, restoration of natural and
cultural resources, recapitalization of facili-
ties, and operations.

(d) RECOMMENDATIONS.—The
shall—

(1) develop joint recommendations with
the National Park Service the United States
Fish and Wildlife-Service, and the Forest
Service for an appropriate cost recovery
mechanism relating to items identified in
subsection (c); and

(2) not later than one year from the date of
enactment, submit to the appropriate con-
gressional committees (as defined in section
2 of the Homeland Security Act of 2002 (6
U.S.C. 101)), including the Subcommittee on
National Parks of the Senate and the Sub-
committee or National Parks, Recreation
and Public Lands of the House of Represent-
atives, the recommendations developed
under paragraph (1).

(e) BORDER PROTECTION STRATEGY.—The
Secretary, the Secretary of the Interior, and
the Secretary of Agriculture shall jointly de-
velop a border protection strategy that sup-
ports the border security needs,of the United
States in the manner that best protects the
homeland, including—

(1) units of the National Park System;

(2) National Forest System land;

(3) land under the jurisdiction of the
United States Fish and Wildlife Service; and

(4) other relevant land under the jurisdic-
tion of the Department of the Interior or the
Department of Agriculture.

SEC. 123. SECURE COMMUNICATION.

The Secretary shall, as expeditiously as
practicable, develop and implement a plan to
improve the use of satellite communications
and other technologies to ensure clear and
secure 2-way communication capabilities—

(1) among all Border Patrol agents con-
ducting operations between ports of entry;

(2) between Border Patrol agents and their
respective Border Patrol stations; and

(3) between all appropriate border security
agencies of the Department and State, local,
and tribal law enforcement agencies.

SEC. 124. UNMANNED AIRCRAFT SYSTEMS.

(a) UNMANNED AIRCRAFT AND ASSOCIATED
INFRASTRUCTURE.—The Secretary shall ac-
quire and maintain unmanned aircraft sys-
tems for use on the border, including related
equipment such as—

(1) additional sensors;

(2) critical spares;

(3) satellite command and control; and

(4) other necessary equipment for oper-
ational support.
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(b) AUTHORIZATION OF APPROPRIATIONS.—

(1) IN GENERAL.—There are authorized to be
appropriated to the Secretary to carry out
subsection (a)—

(A) $178,400,000 for fiscal year 2008; and

(B) $276,000,000 for fiscal year 2009.

(2) AVAILABIUTY OF FUNDS.—Amounts ap-
propriated pursuant to paragraph (1) shall
remain available until expended.

SEC. 125. SURVEILLANCE TECHNOLOGIES
GRAMS.

(a) AERIAL SURVEILLANCE PROGRAM.—

(1) IN GENERAL.—In conjunction with the
border surveillance plan developed under sec-
tion 5201 of the Intelligence Reform and Ter-
rorism Prevention Act of 2004 (Public Law
108-458; 8 U.S.C. 1701 note), the Secretary,
not later than 90 days after the date of en-
actment of this Act, shall develop and imple-
ment a program to fully integrate and utilize
aerial surveillance technologies, including
unmanned aerial vehicles, to enhance the se-
curity of the international border between
the United States and Canada and the inter-
national border between the United States
and Mexico. The goal of the program shall be
to ensure continuous monitoring of each
mile of each such border.

(2) ASSESSMENT AND CONSULTATION RE-
QUIREMENTS.—In developing the program
under this subsection, the Secretary shall—

(A) consider current and proposed aerial
surveillance technologies;

(B) assess the feasibility and advisability
of utilizing such technologies to address bor-
der threats, including an assessment of the
technologies considered best suited to ad-
dress respective threats;

(C) consult with the Secretary of Defense
regarding any technologies or equipment,
which the Secretary may deploy along an
international border of the United States;
and

(D) consult with the Administrator of the
Federal Aviation Administration regarding
safety, airspace coordination and regulation,
and any other issues necessary for imple-
mentation of the program.

(3) ADDITIONAL REQUIREMENTS.—

(A) IN GENERAL.—The program developed
under this subsection shall include the use of
a variety of aerial surveillance technologies
in a variety of topographies and areas, in-
cluding populated and unpopulated areas lo-
cated on or near an international border of
the United States, in order to evaluate, for a
range of circumstances—

(i) the significance of previous experiences
with such technologies in border security or
critical infrastructure protection;

(ii) the cost and effectiveness of various
technologies for border security, including
varying levels of technical complexity; and

(iii) liability, safety, and privacy concerns
relating to the utilization of such tech-
nologies for border security.

(4) CONTINUED USE OF AERIAL SURVEILLANCE
TECHNOLOGIES.—The Secretary may continue
the operation of aerial surveillance tech-
nologies while assessing the effectiveness of
the utilization of such technologies.

(6) REPORT TO CONGRESS.—Not later than
180 days after implementing the program
under this subsection, the Secretary shall
submit a report to Congress regarding the
program developed under this subsection.
The Secretary shall include in the report a
description of the program together with
such recommendations as the Secretary
finds appropriate for enhancing the program.

(6) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as may be necessary to carry out this
subsection.

(b) INTEGRATED AND AUTOMATED SURVEIL-
LANCE PROGRAM.—

(1) REQUIREMENT FOR PROGRAM.—Subject to
the availability of appropriations, the Sec-
retary shall establish a program to procure

PRO-
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additional unmanned aerial vehicles, cam-
eras, poles, sensors, satellites, radar cov-
erage, and other technologies necessary to
achieve operational control of the inter-
national borders of the United States and to
establish a security perimeter known as a
“‘virtual fence’’ along such international bor-
ders to provide a barrier to illegal immigra-
tion. Such program shall be known as the In-
tegrated and Automated Surveillance Pro-
gram.

(2) PROGRAM COMPONENTS.—The Secretary
shall ensure, to the maximum extent fea-
sible, the Integrated and Automated Surveil-
lance Program is carried out in a manner
that—

(A) the technologies utilized in the Pro-
gram are integrated and function cohesively
in an automated fashion, including the inte-
gration of motion sensor alerts and cameras,
whereby a sensor alert automatically acti-
vates a corresponding-camera to pan and tilt
in the direction of the triggered sensor;

(B) cameras utilized in the Program do not
have to be manually operated;

(C) such camera views and positions are
not fixed;

(D) surveillance video taken by such cam-
eras can be viewed at multiple designated
communications centers;

(E) a standard process is used to collect,
catalog, and report intrusion and response
data collected under the Program;

(F) future remote surveillance technology
investments and upgrades for the Program
can be integrated with existing systems;

(G) performance measures are developed
and applied that can evaluate whether the
Program is providing desired results and in-
creasing response effectiveness in moni-
toring and detecting illegal intrusions along
the international borders of the United
States;

(H) plans are developed under the Program
to streamline site selection, site validation,
and environmental assessment processes to
minimize delays of installing surveillance
technology infrastructure;

(I) standards are developed under the Pro-
gram to expand the shared use of existing
private and governmental structures to in-
stall remote surveillance technology infra-
structure where possible; and

(J) standards are developed under the Pro-
gram to identify and deploy the use of non-
permanent or mobile surveillance platforms
that will increase the Secretary’s mobility
and ability to identify illegal border intru-
sions.

(3) REPORT TO CONGRESS.—Not later than 1
yvear after the initial implementation of the
Integrated and Automated Surveillance Pro-
gram, the Secretary shall submit to Con-
gress a report regarding the Program. The
Secretary shall include in the report a de-
scription of the Program together with any
recommendation that the Secretary finds ap-
propriate for enhancing the program.

(4) EVALUATION OF CONTRACTORS.—

(A) REQUIREMENT FOR STANDARDS.—The
Secretary shall develop appropriate stand-
ards to evaluate the performance of any con-
tractor providing goods or services to carry
out the Integrated and Automated Surveil-
lance Program.

(B) REVIEW BY THE INSPECTOR GENERAL.—
The Inspector General of the Department
shall timely review each new contract re-
lated to the Program that has a value of
more than $5,000,000, to determine whether
such contract fully complies with applicable
cost requirements, performance objectives,
program milestones, and schedules. The In-
spector General shall report the findings of
such review to the Secretary in a timely
manner. Not later than 30 days after the date
the Secretary receives a report of findings
from the Inspector General, the Secretary
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shall submit to the Committee on Homeland
Security and Governmental Affairs of the
Senate and the Committee on Homeland Se-
curity of the House of Representatives a re-
port of such findings and a description of any
steps that the Secretary has taken or plans
to take in response to such findings.

(5) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as may be necessary to carry out this
subsection.

SEC. 126. SURVEILLANCE PLAN.

(a) REQUIREMENT FOR PLAN.—The Sec-
retary shall develop a comprehensive plan
for the systematic surveillance of the inter-
national land and maritime borders of the
United States.

(b) CONTENT.—The plan required by sub-
section (a) shall include the following:

(1) An assessment of existing technologies
employed on the international land and mar-
itime borders of the United States.

(2) A description of the compatibility of
new surveillance technologies with surveil-
lance technologies in use by the Secretary
on the date of the enactment of this Act.

(3) A description of how the Commissioner
of the United States Customs and Border
Protection of the Department is working, or
is expected to work, with the Under Sec-
retary for Science and Technology of the De-
partment to identify and test surveillance
technology.

(4) A description of the specific surveil-
lance technology to be deployed.

() Identification of any obstacles that may
impede such deployment.

(6) A detailed estimate of all costs associ-
ated with such deployment and with contin-
ued maintenance of such technologies.

(7) A description of how the Secretary is
working with the Administrator of the Fed-
eral Aviation Administration on safety and
airspace control issues associated with the
use of unmanned aerial vehicles.

(c) SUBMISSION TO CONGRESS.—Not later
than 6 months after the date of the enact-
ment of this Act, the Secretary shall submit
to Congress the plan required by this sec-
tion.

SEC. 127. NATIONAL STRATEGY FOR BORDER SE-
CURITY.

(a) REQUIREMENT FOR STRATEGY.—The Sec-
retary, in consultation with the heads of
other appropriate Federal agencies, shall de-
velop a National Strategy for Border Secu-
rity that describes actions to be carried out
to achieve operational control over all ports
of entry into the United States and the
international land and maritime borders of
the United States.

(b) CONTENT.—The National Strategy for
Border Security shall include the following:

(1) The implementation schedule for the
comprehensive plan for systematic surveil-
lance described in section 136.

(2) An assessment of the threat posed by
terrorists and terrorist groups that may try
to infiltrate the United States at locations
along the international land and maritime
borders of the United States.

(3) A risk assessment for all United States
ports of entry and all portions of the inter-
national land and maritime borders of the
United States that includes a description of
activities being undertaken—

(A) to prevent the entry of terrorists, other
unlawful aliens, instruments of terrorism,
narcotics, and other contraband into the
United States; and

(B) to protect critical infrastructure at or
near such ports of entry or borders.

(4) An assessment of the legal require-
ments that prevent achieving and maintain-
ing operational control over the entire inter-
national land and maritime borders of the
United States.
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(5) An assessment of the most appropriate,
practical, and cost-effective means of defend-
ing the international land and maritime bor-
ders of the United States against threats to
security and illegal transit, including intel-
ligence capacities, technology, equipment,
personnel, and training needed to address se-
curity vulnerabilities.

(6) An assessment of staffing needs for all
border security functions, taking into ac-
count threat and vulnerability information
pertaining to the borders and the impact of
new security programs, policies, and tech-
nologies.

(7) A description of the border security
roles and missions of Federal, State, re-
gional, local, and tribal authorities, and rec-
ommendations regarding actions the Sec-
retary can carry out to improve coordination
with such authorities to enable border secu-
rity and enforcement activities to be carried
out in a more efficient and effective manner.

(8) An assessment of existing efforts and
technologies used for border security and the
effect of the use of such efforts and tech-
nologies on civil rights, personal property
rights, privacy rights, and civil liberties, in-
cluding an assessment of efforts to take into
account asylum seekers, trafficking victims,
unaccompanied minor aliens, and other vul-
nerable populations.

(9) A prioritized list of research and devel-
opment objectives to enhance the security of
the international land and maritime borders
of the United States.

(10) A description of ways to ensure that
the free flow of travel and commerce is not
diminished by efforts, activities, and pro-
grams aimed at securing the international
land and maritime borders of the United
States.

(11) An assessment of additional detention
facilities and beds that are needed to detain
unlawful aliens apprehended at United
States ports of entry or along the inter-
national land borders of the United States.

(12) A description of the performance
metrics to be used to ensure accountability
by the bureaus of the Department in imple-
menting such Strategy.

(13) A schedule for the implementation of
the security measures described in such
Strategy, including a prioritization of secu-
rity measures, realistic deadlines for ad-
dressing the security and enforcement needs,
an estimate of the resources needed to carry
out such measures, and a description of how
such resources should be allocated.

(c) CONSULTATION.—In developing the Na-
tional Strategy for Border Security, the Sec-
retary shall consult with representatives
of—

(1) State, local, and tribal authorities with
responsibility for locations along the inter-
national land and maritime borders of the
United States; and

(2) appropriate private sector entities, non-
governmental organizations, and affected
communities that have expertise in areas re-
lated to border security.

(d) COORDINATION.—The National Strategy
for Border Security shall be consistent with
the National Strategy for Maritime Security
developed pursuant to Homeland Security
Presidential Directive 13, dated December 21,
2004.

(e) SUBMISSION TO CONGRESS.—

(1) STRATEGY.—Not later than 1 year after
the date of the enactment of this Act, the
Secretary shall submit to Congress the Na-
tional Strategy for Border Security.

(2) UPDATES.—The Secretary shall submit
to Congress any update of such Strategy that
the Secretary determines is necessary, not
later than 30 days after such update is devel-
oped.

(f) IMMEDIATE ACTION.—Nothing in this sec-
tion or section 111 may be construed to re-
lieve the Secretary of the responsibility to
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take all actions necessary and appropriate to

achieve and maintain operational control

over the entire international land and mari-

time borders of the United States.

SEC. 128. BORDER PATROL TRAINING CAPACITY
REVIEW.

(a) IN GENERAL.—The Comptroller General
of the United States shall conduct a review
of the basic training provided to Border Pa-
trol agents by the Secretary to ensure that
such training is provided as efficiently and
cost-effectively as possible.

(b) COMPONENTS OF REVIEW.—The review
under subsection (a) shall include the fol-
lowing components:

(1) An evaluation of the length and content
of the basic training curriculum provided to
new Border Patrol agents by the Federal
Law Enforcement Training Center, including
a description of how such curriculum has
changed since September 11, 2001, and an
evaluation of language and cultural diversity
training programs provided within such cur-
riculum.

(2) A review and a detailed breakdown of
the costs incurred by the Bureau of Customs
and Border Protection and the Federal Law
Enforcement Training Center to train 1 new
Border Patrol agent.

(3) A comparison, based on the review and
breakdown under paragraph (2), of the costs,
effectiveness, scope, and quality, including
geographic characteristics, with other simi-
lar training programs provided by State and
local agencies, nonprofit organizations, uni-
versities, and the private sector.

(4) An evaluation of whether utilizing com-
parable non-Federal training programs, pro-
ficiency testing, and long-distance learning
programs may affect—

(A) the cost-effectiveness of increasing the
number of Border Patrol agents trained per
year;

(B) the per agent costs of basic training;
and

(C) the scope and quality of basic training
needed to fulfill the mission and duties of a
Border Patrol agent.

SEC. 129. BIOMETRIC DATA ENHANCEMENTS.

Not later than October 1, 2008, the Sec-
retary shall—

(1) in consultation with the Attorney Gen-
eral, enhance connectivity between the
Automated Biometric Fingerprint Identifica-
tion System (IDENT) of the Department and
the Integrated Automated Fingerprint Iden-
tification System (IAFIS) of the Federal Bu-
reau of Investigation to ensure more expedi-
tious data searches; and

(2) in consultation with the Secretary of
State, collect all fingerprints from each
alien required to provide fingerprints during
the alien’s initial enrollment in the inte-
grated entry and exit data system described
in section 110 of the Illegal Immigration Re-
form and Immigrant Responsibility Act of
1996 (8 U.S.C. 1365a).

SEC. 130. US-VISIT SYSTEM.

Not later than 6 months after the date of
the enactment of this Act, the Secretary, in
consultation with the heads of other appro-
priate Federal agencies, shall submit to Con-
gress a schedule for—

(1) equipping all land border ports of entry
of the United States with the U.S.-Visitor
and Immigrant Status Indicator Technology
(US-VISIT) system implemented under sec-
tion 110 of the Illegal Immigration Reform
and Immigrant Responsibility Act of 1996 (8
U.S.C. 1365a);

(2) developing and deploying at such ports
of entry the exit component of the US-VISIT
system; and

(3) making interoperable all immigration
screening systems operated by the Sec-
retary.

SEC. 131. DOCUMENT FRAUD DETECTION.

(a) TRAINING.—Subject to the availability

of appropriations, the Secretary shall pro-
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vide all U.S. Customs and Border Protection
officers with training in identifying and de-
tecting fraudulent travel documents. Such
training shall be developed in consultation
with the head of the Forensic Document
Laboratory of the U.S. Immigration and Cus-
toms Enforcement.

(b) FORENSIC DOCUMENT LABORATORY.—The
Secretary shall provide all U.S. Customs and
Border Protection officers with access to the
Forensic Document Laboratory.

(c) ASSESSMENT.—

(1) REQUIREMENT FOR ASSESSMENT.—The In-
spector General of the Department shall con-
duct an independent assessment of the accu-
racy and reliability of the Forensic Docu-
ment Laboratory.

(2) REPORT TO CONGRESS.—Not later than 6
months after the date of the enactment of
this Act, the Inspector General shall submit
to Congress the findings of the assessment
required by paragraph (1).

(d) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Secretary such sums as may be nec-
essary for each of fiscal years 2008 through
2012 to carry out this section.

SEC. 132. BORDER RELIEF GRANT PROGRAM.

(a) GRANTS AUTHORIZED.—

(1) IN GENERAL.—The Secretary is author-
ized to award grants, subject to the avail-
ability of appropriations, to an eligible law
enforcement agency to provide assistance to
such agency to address—

(A) criminal activity that occurs in the ju-
risdiction of such agency by virtue of such
agency’s proximity to the United States bor-
der; and

(B) the impact of any lack of security
along the United States border.

(2) DURATION.—Grants may be awarded
under this subsection during fiscal years 2008
through 2012.

(3) COMPETITIVE BASIS.—The Secretary
shall award grants under this subsection on
a competitive basis, except that the Sec-
retary shall give priority to applications
from any eligible law enforcement agency
serving a community—

(A) with a population of less than 50,000;
and

(B) located no more than 100 miles from a
United States border with—

(i) Canada; or

(ii) Mexico.

(b) USE oF FUNDS.—Grants awarded pursu-
ant to subsection (a) may only be used to
provide additional resources for an eligible
law enforcement agency to address criminal
activity occurring along any such border, in-
cluding—

(1) to obtain equipment;

(2) to hire additional personnel;

(3) to upgrade and maintain law enforce-
ment technology;

(4) to cover operational costs, including
overtime and transportation costs; and

(5) such other resources as are available to
assist that agency.

(c) APPLICATION.—

(1) IN GENERAL.—Each eligible law enforce-
ment agency seeking a grant under this sec-
tion shall submit an application to the Sec-
retary at such time, in such manner, and ac-
companied by such information as the Sec-
retary may reasonably require.

(2) CONTENTS.—Each application submitted
pursuant to paragraph (1) shall—

(A) describe the activities for which assist-
ance under this section is sought; and

(B) provide such additional assurances as
the Secretary determines to be essential to
ensure compliance with the requirements of
this section.

(d) DEFINITIONS.—For the purposes of this
section:

(1) ELIGIBLE LAW ENFORCEMENT AGENCY.—
The term ‘‘eligible law enforcement agency’’
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means a tribal, State, or local law enforce-
ment agency—

(A) located in a county no more than 100
miles from a United States border with—

(i) Canada; or

(ii) Mexico; or

(B) located in a county more than 100 miles
from any such border, but where such county
has been certified by the Secretary as a High
Impact Area.

(2) HIGH IMPACT AREA.— The term ‘High
Impact Area’ means any county designated
by the Secretary as such, taking into consid-
eration—

(A) whether local law enforcement agen-
cies in that county have the resources to
protect the lives, property, safety, or Welfare
of the residents of that county;

(B) the relationship between any lack of
security along the United States border and
the rise, if any, of criminal activity in that
county; and

(C) any other unique challenges that local
law enforcement face due to a lack of secu-
rity along the United States border.

() AUTHORIZATION OF APPROPRIATIONS.—

(1) IN GENERAL.— There are authorizd to be
appropriated $50,000,000 for each of fiscal
years 2008 through 2012 to carry out the pro-
visions of this section.

(2) DIVISION OF AUTHORIZED FUNDS.— Of the
amounts authorized under paragraph (1)—

(A) 25 shall be set aside for eligible law en-
forcement agencies located in the 6 States
with the largest number of undocumented
alien apprehensions; and

(B) Y shall be set aside for areas des-
ignated as a High Impact Area under sub-
section (d).

(f) SUPPLEMENT NOT SUPPLANT.—Amounts
appropriated for grants under this section
shall be used to supplement and not supplant
other State and local public funds obligated
for the purposes provided under this title.
SEC. 133. PORT OF ENTRY INFRASTRUCTURE AS-

SESSMENT STUDY.

(a) REQUIREMENT ToO UPDATE.— Not later
than January 31 of each year, the Adminis-
trator of General Services, in consultation
with U.S. Customs and Border Protection,
shall update the Port of Entry Infrastructure
Assessment Study prepared by U.S. Customs
and Border Protection in accordance with
the matter relating to the ports of entry in-
frastructure assessment that is set out in the
joint explanatory statement in the con-
ference report accompanying H.R. 2490 of the
106th Congress, 1st session (House of Rep-
resentatives Rep. No. 106-319, on page 67) and
submit such updated study to Congress.

(b) CONSULTATION.— In preparing the up-
dated studies required in subsection (a), the
Administrator of General Services shall con-
sult with the Director of the Office of Man-
agement and Budget, the Secretary, and the
Commissioner.

(c) CONTENT.— Each updated study re-
quired in subsection (a) shall—

(1) identify port of entry infrastructure
and technology improvement projects that
would enhance border security and facilitate
the flow of legitimate commerce if imple-
mented;

(2) include the projects identified in the
Natiolialland Border Security Plan required
by section; and

(3) prioritize the projects described in para-
graphs (1) and (2) based on the ability of a
project to—

(A) fulfill
ments; and

(B) facilitate trade across the borders of
the United States.

(d) PROJECT IMPLEMENTATION.— The Com-
missioner shall implement the infrastruc-
ture and technology improvement projects
described in subsection (c¢) in the order of
priority assigned to each project under sub-
section (¢)(3).

immediate security require-
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(e) DIVRGENCE FROM PRIORITIES.— The
Commissioner may diverge from the priority
order if the Commissioner determines that
significantly changed circumstances, such as
immediate security needs or changes in in-
frastructure in Mexicq or Canada, compel-
lingly alter the need for a project in the
United States.

SEC. 134. NATIONAL LAND BORDER SECURITY
PLAN.

(a) IN GENERAL.— Not later than 1 year
after the date of the enactment of this Act,
an annually thereafter, the Secretary, after
consultation with representatives of Federal,
State, and local law enforcement agencies
and private entities that are involved in
international trade across the northern
bordr or the southern border, shall subniit a
National Land Border Security Plan to Con-
gress.

(b) VULNERABILITY ASSESSMENT.—

(1) IN GENERAL.— The plan required in sub-
section (a) shall include a vulnerability as-
sessment of each port of entry located on the
northern border or the southern border.

(2) PORT SECURITY COORDINATORS.— The
Secretary may establish 1 or more port secu-
rity coordinators at each port of entry lo-
cated on the northern border or the southern
border—

(A) to assist in conducting a vulnerability
assessment at such port; and

(B) to provide other assistance with the
preparation of the plan required in sub-
section (a).

SEC. 135. PORT OF ENTRY TECHNOLOGY DEM-
ONSTRATION PROGRAM.

(a) ESTABLISHMENT.— The Secretary shall
carry out a technology demonstration pro-
gram to—

(1) test and evaluate new port of entry
technologies;

(2) refine port of entry technologies and
operational concepts; and

(3) train personnel under realistic condi-
tions.

(b) TECHNOLOGY AND FACILITIES.—

(1) TECHNOLOGY TESTING.— Under the tech-
nology demonstration program, the Sec-
retary shall test technologies that enhance
port of entry operations, including oper-
ations related to—

(A) inspections;

(B) communications;

(C) port tracking;

(D) identification of persons and cargo;

(E) sensory devices;

(F) personal detection;

(G) decision support; and

(H) the detection and identification of
weapons of mass destruction.

(2) DEVELOPMENT OF FACILITIES.—At a dem-
onstration site selected pursuant to sub-
section (¢)(2), the Secretary shall develop fa-
cilities to provide appropriate training to
law enforcement personnel who have respon-
sibility for border security, including—

(A) cross-training among agencies;

(B) advanced law enforcement training;
and

(C) equipment orientation.

(c) DEMONSTRATION SITES.—

(1) NUMBER.—The Secretary shall carry out
the demonstration program at not less than
3 sites and not more than 5 sites.

(2) SELECTION CRITERIA.—To ensure that at
least 1 of the facilities selected as a port of
entry demonstration site for the demonstra-
tion program has the most up-to-date design,
contains sufficient space to conduct the
demonstration program, has a traffic volume
low enough to easily incorporate new tech-
nologies without interrupting normal proc-
essing activity, and can efficiently carry but.
demonstration and port of entry operations,
at least 1 port of entry selected as a dem-
onstration site shall—

CONGRESSIONAL RECORD — SENATE

(A) have been established not more than 15
years before the date of the enactment of
this Act;

(B) consist of not less than 65 acres, with
the possibility of expansion to not less than
25 adjacent acres; and

(C) have serviced an average of not more
than 50,000 vehicles per month during the 1-
year period ending on the date of the enact-
ment of this Act.

(d) RELATIONSHIP WITH OTHER AGENCIES.—
The Secretary shall permit personnel from
an appropriate Federal or State agency to
utilize a demonstration site described in sub-
section (c) to test technologies that enhance
port of entry operations, including tech-
nologies described in subparagraphs (A)
through (H) of subsection (b)(1).

(e) REPORT.—

(1) REQUIREMENT.—Not later than 1 year
after the date of the enactment of this Act,
and annually thereafter, the Secretary shall
submit to Congress a report on the activities
carried out at each demonstration site under
the technology demonstration program es-
tablished under this section.

(2) CONTENT.—The report submitted under
paragraph (1) shall include an assessment by
the Secretary of the feasibility of incor-
porating any demonstrated technology for
use throughout the U.S. Customs and Border
Protection.

SEC. 136. COMBATING HUMAN SMUGGLING.

(a) REQUIREMENT FOR PLAN.—The Sec-
retary shall develop and implement a plan to
improve coordination between the U.S. Im-
migration and Customs Enforcement and the
U.S. Customs and Border Protection of the
Department and any other Federal, State,
local, or tribal authorities, as determined
appropriate by the Secretary, to improve co-
ordination efforts to combat human smug-
gling.

(b) CONTENT.—In developing the plan re-
quired by subsection (a), the Secretary shall
consider—

(1) the interoperability of databases uti-
lized to prevent human smuggling;

(2) adequate and effective personnel train-
ing;

(3) methods and programs to effectively
target networks that engage in such smug-
gling;

(4) effective utilization of—

(A) visas for victims of trafficking and
other crimes; and

(B) investigatory techniques, equipment,
and procedures that prevent, detect, and
prosecute international money laundering
and other operations that are utilized in
smuggling;

(5) joint measures, with the Secretary of
State, to enhance intelligence sharing and
cooperation with foreign governments whose
citizens are preyed on by human smugglers;
and

(6) other measures that the Secretary con-
siders appropriate to combating human
smuggling.

(c) REPORT.—Not later than 1 year after
implementing the plan described in sub-
section (a), the Secretary shall submit to
Congress a report on such plan, including
any recommendations for legislative action
to improve efforts to combating human
smuggling.

(d) SAVINGS PROVISION.—Nothing in this
section may be construed to provide addi-
tional authority to any State or local entity
to enforce Federal immigration laws.

SEC. 137. INCREASE OF FEDERAL DETENTION
SPACE AND THE UTILIZATION OF FA-
CILITIES IDENTIFIED FOR CLO-
SURES AS A RESULT OF THE DE-
FENSE BASE CLOSURE REALIGN-
MENT ACT OF 1990.

(a) CONSTRUCTION OR ACQUISITION OF DE-
TENTION FACILITIES.—
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(1) IN GENERAL.—The Secretary shall con-
struct or acquire, in addition to existing fa-
cilities for the detention of aliens, at least 20
detention facilities in the United States that
have the capacity to detain a combined total
of not less than 20,000 individuals at any
time for aliens detained pending removal or
a decision on removal of such aliens from the
United States subject to available appropria-
tions.

(b) CONSTRUCTION OF OR ACQUISITION OF DE-
TENTION FACILITIES.—

(1) REQUIREMENT TO CONSTRUCT OR AC-
QUIRE.—The Secretary shall construct or ac-
quire additional detention facilities in the
United States to accommodate the detention
beds required by section 5204(a) of the Intel-
ligence Reform and Terrorism Protection
Act of 2004, as amended by subsection (a),
subject to available appropriations.

(2) USE OF ALTERNATE DETENTION FACILI-
TIES.—Subject to the availability of appro-
priations, the Secretary shall fully utilize all
possible options to cost effectively increase
available detention capacities, and shall uti-
lize detention facilities that are owned and
operated by the Federal Government if the
use of such facilities is cost effective.

(3) USE OF INSTALLATIONS UNDER BASE CLO-
SURE LAWS.—In acquiring additional deten-
tion facilities under this subsection, the Sec-
retary shall consider the transfer of appro-
priate portions of military installations ap-
proved for closure or realignment under the
Defense Base Closure and Realignment Act
of 1990 (part A of title XXIX of Public Law
101-510; 10 U.S.C. 2687 note) for use in accord-
ance with subsection (a).

(4) DETERMINATION OF LOCATION.—The loca-
tion of any detention facility constructed or
acquired in accordance with this subsection
shall be determined, with the concurrence of
the Secretary, by the senior officer respon-
sible for Detention and Removal Operations
in the Department. The detention facilities
shall be located so as to enable the officers
and employees of the Department to increase
to the maximum extent practicable the an-
nual rate and level of removals of illegal
aliens from the United States.

(c) ANNUAL REPORT TO CONGRESS.—Not
later than 1 year after the date of the enact-
ment of this Act, and annually thereafter, in
consultation with the heads of other appro-
priate Federal agencies, the Secretary shall
submit to Congress an assessment of the ad-
ditional detention facilities and bed space
needed to detain unlawful aliens appre-
hended at the United States ports of entry or
along the international land borders of the
United States.

(d) TECHNICAL AND CONFORMING AMEND-
MENT.—Section 241(g)(1) (8 U.S.C. 1231(g)(1))
is amended by striking ‘“‘may expend’” and
inserting ‘‘shall expend’’.

(e) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as may be necessary to carry out this
section.

SEC. 138. UNITED STATES-MEXICO BORDER EN-
FORCEMENT REVIEW COMMISSION.

(a) ESTABLISHMENT OF COMMISSION.—

(1) IN GENERAL.—There is established an
independent commission to be known as the
United States-Mexico. Border Enforcement
Review Commission (referred to in this sec-
tion as the ‘“‘Commission’).

(2) PURPOSES.—The purposes of the Com-
mission are—

(A) to study the overall enforcement strat-
egies, programs and policies of Federal agen-
cies along the United States-Mexico border;
and

(B) to make recommendations to the Presi-
dent and Congress with respect to such strat-
egies, programs and policies.

(3) MEMBERSHIP.—The Commission shall be
composed of 17 voting members, who shall be
appointed as follows:
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(A) The Governors of the States of Cali-
fornia, New Mexico,Arizona, and Texas shall
each appoint 4 voting members of whom—

(i) 1 shall be a local elected official from
the State’s border region;

(ii) 1 shall be a local law enforcement offi-
cial from the State’s border region; and

(iii) 2 shall be from the State’s commu-
nities of academia, religious leaders, civic
leaders or community leaders.

(B) 2 nonvoting members, of whom—

(i) 1 shall be appointed by the Secretary;

(ii) 1 shall be appointed by the Attorney
General; and

(iii) 1 shall be appointed by the Secretary
of State.

(4) QUALIFICATIONS.—

(A) IN GENERAL.—Members of the Commis-
sion shall be—

(i) individuals with expertise in migration,
border enforcement and protection, civil and
human rights, community relations, cross-
border trade and commerce or other perti-
nent qualifications or experience; and

(ii) representative of a broad cross section
of perspective from the region along the
international border between the United
States and Mexico;

(B) POLITICAL AFFILIATION.—Not more than
2 members of the Commission appointed by
each Governor under paragraph (3)(A) may
be members of the same political party.

(C) NONGOVERNMENTAL APPOINTEES.—An in-
dividual appointed as a voting member to
the Commission may not be an officer or em-
ployee of the Federal Government.

(5) DEADLINE FOR APPOINTMENT.—AIll mem-
bers of the Commission shall be appointed
not later than 6 months after the enactment
of this Act. If any member of the Commis-
sion described in paragraph (3)(A) is not ap-
pointed by such date, the Commission shall
carry out its duties under this section with-
out the participation of such member.

(6) TERM OF SERVICE.—The term of office
for members shall be for life of the Commis-
sion.

(7) VACANCIES.—Any vacancy in the Com-
mission shall not affect its powers, but shall
be filled in the same manner in which the
original appointment was made.

(8) MEETINGS.—

(A) INITIAL MEETING.—The Commission
shall meet and begin the operations of the
Commission as soon as practicable.

(B) SUBSEQUENT MEETINGS.—After its ini-
tial meeting, the Commission shall meet
upon the call of the chairman or a majority
of its members.

(9) QUORUM.—Nine members of the Com-
mission shall constitute a quorum.

(10) CHAIR AND VICE CHAIR.—The voting
members of the Commission shall elect a
Chairman and Vice Chairman from among
its members. The term of office shall be for
the life of the Commission.

(b) DUTIES.—The Commission shall review,
examine, and make recommendations re-
garding border enforcement policies, strate-
gies, and programs, including recommenda-
tions regarding—

(1) the protection of human and civil rights
of community residents and migrants along
the international border between the United
States and Mexico;

(2) the adequacy and effectiveness of
human and civil rights training of enforce-
ment personnel on such border;

(3) the adequacy of the complaint process
within the agencies and programs of the De-
partment that are employed when an indi-
vidual files a grievance;

(4) the effect of the operations, technology,
and enforcement infrastructure along such
border on the—

(A) environment;

(B) cross border traffic and commerce; and

(C) the quality of life of border commu-
nities;
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(5) local law enforcement involvement in
the enforcement of Federal immigration law;
and

(6) any other matters regarding border en-
forcement policies, strategies, and programs
the Commission determines appropriate.

(c) INFORMATION AND ASSISTANCE FROM
FEDERAL AGENCIES.—

(1) INFORMATION FROM FEDERAL AGENCIES.—
The Commission may seek directly from any
department or agency of the United States
such information, including suggestions, es-
timates, and statistics, as allowed by law
and as the Commission considers necessary
to carry out the provisions of this section.
Upon request of the Commission, the head of
such department or agency shall furnish
such information to the Commaission.

(2) ASSISTANCE FROM FEDERAL AGENCIES.—
The Administrator of General Services shall,
on a reimbursable basis, provide the Com-
mission with administrative support and
other services for the performance of the
Commission’s functions. The departments
and agencies of the United States may pro-
vide the Commission with such services,
funds, facilities, staff, and other support
services as they determine advisable and as
authorized by law.

(d) COMPENSATION.—

(1) IN GENERAL.—Members of the Commis-
sion shall serve without pay.

(2) REIMBURSEMENT OF EXPENSES.—AIll
members of the Commission shall be reim-
bursed for reasonable travel expenses and
subsistence, and other reasonable and nec-
essary expenses incurred by them in the per-
formance of their duties.

(e) REPORT.—Not later than 2 years after
the date of the first meeting called pursuant
to (a)(8)(A), the Commission shall submit a
report to the President and Congress that
contains—

(1) findings with respect to the duties of
the Commission;

(2) recommendations regarding border en-
forcement policies, strategies, and programs;

(3) suggestions for the implementation of
the Commission’s recommendations; and

(4) a recommendation as to whether the
Commission should continue to exist after
the date of termination described in sub-
section (g), and if so, a description of the
purposes and duties recommended to be car-
ried out by the Commission after such date.

(f) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as may be necessary to carry out this
section.

(g) SUNSET.—Unless the Commission is re-
authorized by Congress, the Commission
shall terminate on the date that is 90 days
after the date the Commission submits the
report described in subsection (e).

TITLE II—INTERIOR ENFORCEMENT
SEC. 201. ADDITIONAL IMMIGRATION PER-
SONNEL.

(a) DEPARTMENT OF HOMELAND SECURITY.—

(1) TRIAL ATTORNEYS.—In each of the fiscal
years 2008 through 2012, the Secretary, sub-
ject to the availability of appropriations for
such purpose, shall increase the number of
positions for attorneys in the Office of Gen-
eral Counsel of the Department who rep-
resent the Department in immigration mat-
ters by not less than 100 compared to the
number of such positions for which funds
were made available during the preceding
fiscal year.

(2) USCIS ADJUDICATORS.—In each of the
fiscal years 2008 through 2012, the Secretary,
subject to the availability of appropriations
for such purpose, shall increase the number
of positions for adjudicators in the United
States Citizenship and Immigration Service
by not less than 100 compared to the number
of such positions for which funds were made
available during the preceding fiscal year.
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(3) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Secretary for each of the fiscal years 2008
through 2012 such sums as may be necessary
to carry out paragraphs (1) and (2).

(b) DEPARTMENT OF JUSTICE.—

(1) JUDICIAL CLERKS.—The Attorney Gen-
eral shall, subject to the availability of ap-
propriations for such purpose, appoint nec-
essary law clerks for immigration judges and
Board of Immigration Appeals members of
no less than one per judge and member. A
law clerk appointed under this section shall
be exempt from the provisions of subchapter
I of chapter 63 of title 5 (6 USCS 6301 et seq.).

(2) LITIGATION ATTORNEYS.—In each of the
fiscal years 2008 through 2012, the Attorney
General, subject to the availability of appro-
priations for such purpose, shall increase the
number of positions for attorneys in the Of-
fice of Immigration Litigation by not less
than 50 compared to the number of such posi-
tions for which funds were made available
during the preceding fiscal year.

(3) UNITED STATES ATTORNEYS.—In each of
the fiscal years 2008 through 2012, the Attor-
ney General, subject to the availability of
appropriations for such purpose, shall in-
crease the number of attorneys in the United
States Attorneys’ office to litigate immigra-
tion cases in the Federal courts by not less
than 50 compared to the number of such posi-
tions for which funds were made available
during the preceding fiscal year.

(4) IMMIGRATION JUDGES.—In each of the fis-
cal years 2008 through 2012, the Attorney
General, subject to the availability of appro-
priations for such purpose, shall—

(A) increase by not less than 20 the number
of full-time immigration judges compared to
the number of such positions for which funds
were made available during the preceding
fiscal year; and

(B) increase by not less than 80 the number
of positions for personnel to support the im-
migration Judges described in subparagraph
(A) compared to the number of such posi-
tions for which funds were made available
during the preceding fiscal year.

(5) BOARD OF IMMIGRATION APPEALS MEM-
BERS.—The Attorney General shall, subject
to the availability of appropriations, in-
crease by 10 the number of members of the
Board of Immigration Appeals over the num-
ber of members serving on the date of enact-
ment of this Act.

(6) STAFF ATTORNEYS.—In each of the fiscal
years 2008 through 2012, the Attorney Gen-
eral shall, subject to the availability of ap-
propriations for such purpose—

(A) increase the number of positions for
full-time staff attorneys in the Board of Im-
migration Appeals by not less than 20 com-
pared to the number of such positions for
which funds were made available during the
preceding fiscal year; and

(B) increase the number of positions for
personnel to support the staff attorneys de-
scribed in subparagraph (A) by not less than
10 compared to the number of such positions
for which funds were made available during
the preceding fiscal year.

(7) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Attorney General for each of the fiscal
years 2008 through 2012 such sums as may be
necessary to carry out this subsection, in-
cluding the hiring of necessary support staff.

(c) ADMINISTRATIVE OFFICE OF THE UNITED
STATES COURTS.—In each of the fiscal years
2008 through 2012, the Director of the Admin-
istrative Office of the United States Courts,
subject to the availability of appropriations,
shall increase the number of attorneys in the
Federal Defenders Program who litigate
criminal immigration cases in the Federal
courts by not less than 50 compared to the
number of such positions for which funds
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were made available during the preceding
fiscal year.

(d) LEGAL ORIENTATION PROGRAM.—

(1) CONTINUED OPERATION.—The Director of
the Executive Office for Immigration Review
shall continue to operate a legal orientation
program to provide basic information about
immigration court procedures for immigra-
tion detainees and shall expand the legal ori-
entation program to provide such informa-
tion on a nationwide basis.

(2) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as may be necessary to carry out such
legal orientation program.

SEC. 202. DETENTION AND REMOVAL OF ALIENS
ORDERED REMOVED.

(a) IN GENERAL.—

(1) AMENDMENTS.—Section 241(a) (8 U.S.C.
1231(a)) is amended—

(A) by striking ‘‘Attorney General” the
first place it appears, except for the first ref-
erence in clause (a)(4)(B)(i), and inserting
“Secretary of Homeland Security’’;

(B) by striking ‘‘Attorney General’ any
other place it appears and inserting ‘‘Sec-
retary’’;

(C) in paragraph (1)—

(i) in subparagraph (B), by amending clause

(ii) to read as follows:

‘“(ii) If a court, the Board of Immigration
Appeals, or an immigration judge orders a
stay of the removal of the alien, the expira-
tion date of the stay of removal.”’;

(ii) by amending subparagraph (C) to read
as follows:

‘(C) EXTENSION OF PERIOD.—The removal
period shall be extended beyond a period of
90 days and the alien may remain in deten-
tion during such extended period if the alien
fails or refuses to—

‘(i) make all reasonable efforts to comply
with the removal order; or

‘“(ii) fully cooperate with the Secretary’s
efforts to establish the alien’s identity and
carry out the removal order, including fail-
ing to make timely application in good faith
for travel or other documents necessary to
the alien’s departure, or conspiring or acting
to prevent the alien’s removal.”’; and

(iii) by adding at the end the following:

‘(D) TOLLING OF PERIOD.—If, at the time
described in subparagraph (B), the alien is
not in the custody of the Secretary under
the authority of this Act, the removal period
shall not begin until the alien is taken into
such custody. If the Secretary Ilawfully
transfers custody of the alien during the re-
moval period to another Federal agency or
to a State or local government agency in
connection with the official duties of such
agency, the removal period shall be tolled,
and shall recommence on the date in which
the alien is returned to the custody of the
Secretary.”’;

(D) in paragraph (2), by adding at the end
the following: “‘If a court, the Board of Im-
migration Appeals, or an immigration judge
orders a stay of removal of an alien who is
subject to an administrative final order of
removal, the Secretary, in the exercise of
discretion, may detain the alien during the
pendency of such stay of removal.”’;

(E) in paragraph (3), by amending subpara-
graph (D) to read as follows:

‘(D) to obey reasonable restrictions on the
alien’s conduct or activities, or to perform
affirmative acts, that the Secretary pre-
scribes for the alien—

‘(i) to prevent the alien from absconding;

‘“(ii) for the protection of the community;
or

‘“(iii) for other purposes related to the en-
forcement of the immigration laws.”’;

(F) in paragraph (6), by striking ‘‘removal
period and, if released,” and inserting ‘‘re-
moval period, in the discretion of the Sec-
retary, without any limitations other than
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those specified in this section, until the alien
is removed. If an alien is released, the alien’’;

(G) by redesignating paragraph (7) as para-
graph (10); and

(H) by inserting after paragraph (6) the fol-
lowing:

‘“(7T) PAROLE.—If an alien detained pursuant
to paragraph (6) is an applicant for admis-
sion, the Secretary of Homeland Security, in
the Secretary’s discretion, may parole the
alien under section 212(d)(5) and may pro-
vide, notwithstanding section 212(d)(5), that
the alien shall not be returned to custody
unless either the alien violates the condi-
tions of the alien’s parole or the alien’s re-
moval becomes reasonably foreseeable, pro-
vided that in no circumstance shall such
alien be considered admitted.

‘(8) ADDITIONAL RULES FOR DETENTION OR
RELEASE OF ALIENS.—The following proce-
dures shall apply to an alien detained under
this section:

‘““(A) DETENTION REVIEW PROCESS FOR
ALIENS WHO HAVE EFFECTED AN ENTRY AND
FULLY COOPERATE WITH REMOVAL.—The Sec-
retary of Homeland Security shall establish
an administrative review process to deter-
mine whether an alien described in subpara-
graph (B) should be detained or released
after the removal period in accordance with
this paragraph.

“(B) ALIEN DESCRIBED.—An alien is de-
scribed in this subparagraph if the alien—

‘(i) has effected an entry into the United
States;

‘“(ii) has made all reasonable efforts to
comply with the alien’s removal order;

‘‘(iii) has cooperated fully with the Sec-
retary’s efforts to establish the alien’s iden-
tity and to carry out the removal order, in-
cluding making timely application in good
faith for travel or other documents nec-
essary for the alien’s departure; and

‘(iv) has not conspired or acted to prevent
removal.

‘(C) EVIDENCE.—In making a determina-
tion under subparagraph (A), the Secretary—

‘(i) shall consider any evidence submitted
by the alien;

‘“(ii) may consider any other evidence, in-
cluding—

‘“(I) any information or assistance provided
by the Department of State or other Federal
agency; and

‘“(II) any other information available to
the Secretary pertaining to the ability to re-
move the alien.

‘(D) AUTHORITY TO DETAIN FOR 90 DAYS BE-
YOND REMOVAL PERIOD.—The Secretary, in
the exercise of the Secretary’s discretion and
without any limitations other than those
specified in this section, may detain an alien
for 90 days beyond the removal period (in-
cluding any extension of the removal period
under paragraph (1)(C)).

“(E) AUTHORITY TO DETAIN FOR ADDITIONAL
PERIOD.—The Secretary, in the exercise of
the Secretary’s discretion and without any
limitations other than those specified in this
section, may detain an alien beyond the 90-
day period authorized under subparagraph
(D) until the alien is removed, if the Sec-
retary—

‘(i) determines that there is a significant
likelihood that the alien will be removed in
the reasonably foreseeable future; or

‘‘(ii) certifies in writing—

‘“(I) in consultation with the Secretary of
Health and Human Services, that the alien
has a highly contagious disease that poses a
threat to public safety;

“(IT1) after receipt of a written rec-
ommendation from the Secretary of State,
that the release of the alien would likely
have serious adverse foreign policy con-
sequences for the United States;

‘“(III) based on information available to the
Secretary (including classified, sensitive, or
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national security information, and regard-
less of the grounds upon which the alien was
ordered removed), that there is reason to be-
lieve that the release of the alien would
threaten the national security of the United
States;

“(IV) that—

‘‘(aa) the release of the alien would threat-
en the safety of the community or any per-
son, and conditions of release cannot reason-
ably be expected to ensure the safety of the
community or any person; and

“‘(bb) the alien—

““(AA) has been convicted of 1 or more ag-
gravated felonies (as defined in section
101(a)(43)(A)), or of 1 or more attempts or
conspiracies to commit any such aggravated
felonies for an aggregate term of imprison-
ment of at least 5 years; or

‘“(BB) has committed a crime of violence
(as defined in section 16 of title 18, United
States Code, but not including a purely po-
litical offense) and, because of a mental con-
dition or personality disorder and behavior
associated with that condition or disorder, is
likely to engage in acts of violence in the fu-
ture; or

(V) that—

‘“‘(aa) the release of the alien would threat-
en the safety of the community or any per-
son, notwithstanding conditions of release
designed to ensure the safety of the commu-
nity or any person; and

“(bb) the alien has been convicted of 1 or
more aggravated felonies (as defined in sec-
tion 101(a)(43)) for which the alien was sen-
tenced to an aggregate term of imprison-
ment of not less than 1 year.

“(F) ATTORNEY GENERAL REVIEW.—If the
Secretary authorizes an extension of deten-
tion under subparagraph (E), the alien may
seek review of that determination before the
Attorney General. If the Attorney General
concludes that the alien should be released,
then the Secretary shall release the alien
pursuant to subparagraph (1). The Attorney
General, in consultation with the Secretary,
shall promulgate regulations governing re-
view under this paragraph.

“(G) ADMINISTRATIVE REVIEW PROCESS.—
The Secretary, without any limitations
other than those specified in this section,
may detain an alien pending a determination
under subparagraph (E)(ii), if the Secretary
has initiated the administrative review proc-
ess identified in subparagraph (A) not later
than 30 days after the expiration of the re-
moval period (including any extension of the
removal period under paragraph (1)(C)).

“(H) RENEWAL AND DELEGATION OF CERTIFI-
CATION.—

‘(i) RENEWAL.—The Secretary may renew a
certification under subparagraph (E)(ii)
every 6 months, without limitation, after
providing the alien with an opportunity to
request reconsideration of the certification
and to submit documents or other evidence
in support of that request. If the Secretary
does not renew such certification, the Sec-
retary shall release the alien, pursuant to
subparagraph (I). If the Secretary authorizes
an extension of detention under paragraph
(E), the alien may seek review of that deter-
mination before the Attorney General. If the
Attorney General concludes that the alien
should be released, then the Secretary shall
release the alien pursuant to subparagraph
@D.

‘(ii) DELEGATION.—Notwithstanding any
other provision of law, the Secretary may
not delegate the authority to make or renew
a certification described in subclause (II),
(I1T), or (V) of subparagraph (E)(ii) below the
level of the Assistant Secretary for Immigra-
tion and Customs Enforcement.

‘“(iii) HEARING.—The Secretary may re-
quest that the Attorney General, or a des-
ignee of the Attorney General, provide for a
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hearing to make the determination described
in subparagraph (E)(ii)(IV)(bb)(BB).

“(I) RELEASE ON CONDITIONS.—If it is deter-
mined that an alien should be released from
detention, the Secretary may, in the Sec-
retary’s discretion, impose conditions on re-
lease in accordance with the regulations pre-
scribed pursuant to paragraph (3).

‘‘(J) REDETENTION.—The Secretary, with-
out any limitations other than those speci-
fied in this section, may detain any alien
subject to a final removal order who has pre-
viously been released from custody if—

‘(i) the alien fails to comply with the con-
ditions of release;

‘“(ii) the alien fails to continue to satisfy
the conditions described in subparagraph (B);
or

‘“(iii) upon reconsideration, the Secretary
determines that the alien can be detained
under subparagraph (E).

‘“(K) APPLICABILITY.—This paragraph and
paragraphs (6) and (7) shall apply to any
alien returned to custody under subpara-
graph (I) as if the removal period terminated
on the day of the redetention.

‘(L) DETENTION REVIEW PROCESS FOR ALIENS
WHO HAVE EFFECTED AN ENTRY AND FAIL TO
COOPERATE WITH REMOVAL.—The Secretary
shall detain an alien until the alien makes
all reasonable efforts to comply with a re-
moval order and to cooperate fully with the
Secretary’s efforts, if the alien—

‘(i) has effected an entry into the United
States; and

““(ii)(I) and the alien faces a significant
likelihood that the alien will be removed in
the reasonably foreseeable future, or would
have been removed if the alien had not—

‘“‘(aa) failed or refused to make all reason-
able efforts to comply with a removal order;

““(bb) failed or refused to fully cooperate
with the Secretary’s efforts to establish the
alien’s identity and carry out the removal
order, including the failure to make timely
application in good faith for travel or other
documents necessary to the alien’s depar-
ture; or

‘‘(cc) conspired or acted to prevent re-
moval; or

“(IT) the Secretary makes a certification
as specified in subparagraph (E), or the re-
newal of a certification specified in subpara-
graph (H).

‘(M) DETENTION REVIEW PROCESS FOR
ALIENS WHO HAVE NOT EFFECTED AN ENTRY.—
Except as otherwise provided in this sub-
paragraph, the Secretary shall follow the
guidelines established in section 241.4 of title
8, Code of Federal Regulations, when detain-
ing aliens who have not effected an entry.
The Secretary may decide to apply the re-
view process outlined in this paragraph.

‘“(9) JUDICIAL REVIEW.—Judicial review of
any action or decision made pursuant to
paragraph (6), (7), or (8) shall be available ex-
clusively in a habeas corpus proceeding
brought in a United States district court and
only if the alien has exhausted all adminis-
trative remedies (statutory and nonstatu-
tory) available to the alien as a right.”.

(2) EFFECTIVE DATE.—The amendments
made by paragraph (1)—

(A) shall take effect on the date of the en-
actment of this Act; and

(B) shall apply to—

(i) any alien subject to a final administra-
tive removal, deportation, or exclusion order
that was issued before, on, or after the date
of the enactment of this Act, unless (a) that
order was issued and the alien was subse-
quently released or paroled before the enact-
ment of this Act and (b) the alien has com-
plied with and remains in compliance with
the terms and conditions of that release or
parole; and

(ii) any act or condition occurring or exist-
ing before, on, or after the date of the enact-
ment of this Act.
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SEC. 203. AGGRAVATED FELONY.
(a) DEFINITION OF AGGRAVATED FELONY.—
Section 101(a)(43) (8 U.S.C. 1101(a)(43)) is

amended—
(1) by striking ‘““The term ‘aggravated fel-
ony’ means—’’ and inserting ‘‘Notwith-

standing any other provision of law, the
term ‘aggravated felony’ applies to an of-
fense described in this paragraph, whether in
violation of Federal or State law, and to
such an offense in violation of the law of a
foreign country for which the term of impris-
onment was completed within the previous
15 years, and regardless of whether the con-
viction was entered before, on, or after Sep-
tember 30, 1996, and means’’;

(2) in subparagraph (A), by striking ‘‘mur-
der, rape, or sexual abuse of a minor;” and
inserting ‘‘ murder, rape, or sexual abuse of
a minor, whether or not the minority of the
victim is established by evidence contained
in the record of conviction or by evidence ex-
trinsic to the record of conviction;’’;

(3) in subparagraph (N), by striking ‘‘para-
graph (1)(A) or (2) of”’; and

(4) by striking the undesignated matter
following subparagraph (U).

(b) EFFECTIVE DATE AND APPLICATION.—

(1) IN GENERAL.—The amendments made by
subsection (a) shall—

(A) take effect on the date of the enact-
ment of this Act; and

(B) apply to any conviction that occurred
on or after the date of the enactment of this
Act.

(2) APPLICATION OF IIRAIRA AMENDMENTS.—
The amendments to section 101(a)(43) of the
Immigration and Nationality Act made by
section 321 of the Illegal Immigration Re-
form and Immigrant Responsibility Act of
1996 (division C of Public Law 104-208; 110
Stat. 3009-627) shall continue to apply,
whether the conviction was entered before,
on, or after September 30, 1996.

SEC. 205. INCREASED CRIMINAL PENALTIES RE-
LATED TO GANG VIOLENCE AND RE-
MOVAL.

(a) DEFINITION OF CRIMINAL GANG.—Section
101(a) of the Immigration and Nationality
Act (8 U.S.C. 1101(a)) is amended by inserting
after subparagraph (51) the following:

““( 52) The term ‘‘criminal gang”’

(A) means an ongoing group, club, organi-
zation, or association of 5 or more persons—

(i) that has as 1 of its primary purposes the
commission of 1 or more of the criminal of-
fenses described in subsection (b); and

(ii) the members of which engage, or have
engaged within the past 5 years, in a con-
tinuing series of offenses described in sub-
section (b);

(B) offenses described in this section,
whether in violation of Federal or State law
or in violation of the law of a foreign coun-
try, and regardless of whether charged, are:

(i) a ‘“‘felony drug offense’ (as defined in
section 102 of the Controlled Substances Act
(21 U.S.C. 802));

(ii) a felony offense involving firearms or
explosives or in violation of section 931 of
title 18 (relating to purchase, ownership, or
possession of body armor by violent felons);

(iii) an offense under section 274 (relating
to bringing in and harboring certain aliens),
section 277 (relating to aiding or assisting
certain aliens to enter the United States), or
section 278 (relating to the importation of an
alien for immoral purpose) of the Immigra-
tion and Nationality Act;

(iv) a felony crime of violence as defined in
section 16 of title 18, which is punishable by
a sentence of imprisonment of five years or
more;

(v) a crime involving obstruction of jus-
tice; tampering with or retaliating against a
witness, victim, or informant; or burglary;

(vi) Any conduct punishable under sections
1028 and 1029 of title 18 (relating to fraud and

S6633

related activity in connection with identi-
fication documents or access devices), sec-
tions 1581 through 1594 of title 18 (relating to
peonage, slavery and trafficking in persons),
section 1952 of title 18 (relating to interstate
and foreign travel or transportation in aid of
racketeering enterprises), section 1956 of
title 18 (relating to the laundering of mone-
tary instruments), section 1957 of title 18 (re-
lating to engaging in monetary transactions
in property derived from specified unlawful
activity), or sections 2312 through 2315 of
title 18 (relating to interstate transportation
of stolen motor vehicles or stolen property);

(vii) a conspiracy to commit an offense de-
scribed in subparagraphs (1)-(6).
“Notwithstanding any other provision of law
(including any effective date), the term ap-
plies regardless of whether the conduct oc-
curred before, on, or after the date of enact-
ment of this provision.”.

(b) INADMISSIBILILY.— Section 212(a)(2) (8
U.S.C. 1182(a)(2)) is amended—

(1) by redesignating subparagraph (F) as
subparagraph (J); and

(2) by inserting after subparagraph (E) the
following:

“(F) ALIENS ASSOCIATED WITH CRIMINAL
GANGS.—Unless the Secretary of Homeland
Security or the Attorney General waives the
application of this subparagraph, any alien
who a consular officer, the Attorney Gen-
eral, or the Secretary of Homeland Security
knows or has reason to believe has partici-
pated in a criminal gang (as defined in sec-
tion 101(a)(52)), knowing or having reason to
know that such participation promoted,
furthered, aided, or supported the illegal ac-
tivity of the criminal gang, is inadmis-
sible.”.

(c) DEPORTABILITY.—Section 237(a)(2) of the
Immigration and Nationality Act (8 U.S.C.
1227(a)(2)) is amended by adding at the end
the following:

“(F) ALIENS ASSOCIATED WITH CRIMINAL
GANGS.—Any alien, in or admitted to the
United States, who at any time has partici-
pated in a criminal gang (as defined in sec-
tion 101(a)(52)), knowing or having reason to
know that such participation will promote,
further, aid, or support the illegal activity of
the criminal gang is deportable. The Sec-
retary of Homeland Security or the Attorney
General may in his discretion waive this sub-
paragraph.”

(d) TEMPORARY PROTECTED STATUS.—Sec-
tion 244 (8 U.S.C. 12564a) is amended—

(1) by striking ‘‘Attorney General’ each
place it appears and inserting ‘‘Secretary of
Homeland Security’’;

(2) in subparagraph (¢)(2)(B), by adding at
the end:

‘‘(iii) the alien participates in, or at any
time after admission has participated in, the
activities of a criminal gang (as defined in
section 101(a)(52)), knowing or having reason
to know that such participation will pro-
mote, further, aid, or support the illegal ac-
tivity of the criminal gang.”’; and

(3) in subsection (d)—

(A) by striking paragraph (3); and

(B) in paragraph (4), by adding at the end
the following: ‘“The Secretary of Homeland
Security may detain an alien provided tem-
porary protected status under this section
whenever appropriate under any other provi-
sion.”.

(e) PENALTIES RELATED TO REMOVAL.—Sec-
tion 243 (8 U.S.C. 1253) is amended—

(1) in subsection (a)(1)—

(A) in the matter preceding subparagraph
(A), by inserting ‘‘212(a) or’’ after ‘‘section’’;
and

(B) in the matter following subparagraph
D)—

(i) by striking ‘‘or imprisoned not more
than four years’ and inserting ‘“‘and impris-
oned for not more than 5 years’’; and



S6634

(ii) by striking *‘, or both”’;

(2) in subsection (b), by striking ‘“‘not more
than $1000 or imprisoned for not more than
one year, or both” and inserting ‘‘under title
18, United States Code, and imprisoned for
not more than 5 years (or for not more than
10 years if the alien is a member of any of
the classes described in paragraphs (1)(E), (2),
(3), and (4) of section 237(a)).”’; and

(f) PROHIBITING CARRYING OR USING A FIRE-
ARM DURING AND IN RELATION TO AN ALIEN
SMUGGLING CRIME.—Section 924(c) of title 18,
United States Code, is amended—

(1) in paragraph (1)—

(A) in subparagraph (A), by inserting °,
alien smuggling crime,” after ‘‘any crime of
violence’’;

(B) in subparagraph (A), by inserting *,
alien smuggling crime,”” after ‘‘such crime of
violence’’;

(C) in subparagraph (D)(ii), by inserting °,
alien smuggling crime,”” after ‘‘crime of vio-
lence’’; and

(2) by adding at the end the following:

‘(6) For purposes of this subsection, the
term ‘alien smuggling crime’ means any fel-
ony punishable under section 274(a), 277, or
278 of the Immigration and Nationality Act
(8 U.S.C. 1324(a), 1327, and 1328).”".

SEC. 206. ILLEGAL ENTRY.

(a) IN GENERAL.—Section 275 (8 U.S.C. 1325)
is amended to read as follows:
“SEC. 275. ILLEGAL ENTRY.

‘“(a) IN GENERAL.—

‘(1) CRIMINAL OFFENSES.— An alien shall be
subject to the penalties set forth in para-
graph (2) if the alien—

‘““(A) knowingly enters or crosses the bor-
der into the United States at any time or
place other than as designated by the Sec-
retary of Homeland Security;

‘“(B) knowingly eludes examination or in-
spection by an immigration officer (includ-
ing failing to stop at the command of such
officer), or a customs or agriculture inspec-
tion at a port of entry; or

¢“(C) knowngly enters or crosses the border
to the United States by means of a know-
ingly false or misleading representation or
the knowing concealment of a material fact
(including such representation or conceal-
ment in the context of arrival, reporting,
entry, or clearance, requirements of the cus-
toms laws, immigration laws, agriculture
laws, or shipping laws).

¢(2) CRIMINAL PENALTIES.—Any alien who
violates any provision under paragraph (1)—

“‘(A) shall, for the first violation, be fined
under title 18, United States Code, impris-
oned not more than 6 months, or both;

‘(B) shall, for a second or subsequent vio-
lation, or following an order of voluntary de-
parture, be fined under such title, impris-
oned not more than 2 years, or both;

‘(C) if the violation occurred after the
alien had been convicted of 3 or more mis-
demeanors or for a felony, shall be fined
under such title, imprisoned not more than
10 years, or both;

‘(D) if the violation occurred after the
alien had been convicted of a felony for
which the alien received a term of imprison-
ment of not less than 30 months, shall be
fined under such title, imprisoned n’ot more
than 15 years, or both; and

‘“(E) if the violation occurred after the
alien had been convicted of a felony for
which the alien received a term of imprison-
ment of not less than 60 months, such alien
shall be fined under such title, imprisoned
not more than 20 years, or both.

‘‘(3) PRIOR CONVICTIONS.—The prior convic-
tions described in subparagraphs (C) through
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(E) of paragraph (2) are elements of the of-
fenses described in that paragraph and the
penalties in such subparagraphs shall apply
only in cases in which the conviction or con-
victions that form the basis for the addi-
tional penalty are—

‘“(A) alleged in the indictment or informa-
tion; and

‘(B) proven beyond a reasonable doubt at
trial or admitted by the defendant.

‘“(4) DURATION OF OFFENSES.—An offense
under this subsection continues until the
alien is discovered within the United States
by an immigration officer.

‘“(6) ATTEMPT.—Whoever attempts to com-
mit any offense under this section shall be
punished in the same manner as for a com-
pletion of such offense.

“(b) IMPROPER TIME OR PLACE; CIVIL PEN-
ALTIES.—Any alien who is apprehended while
entering, attempting to enter, or knowingly
crossing or attempting to cross the border to
the United States at a time or place other
than as designated by immigration officers
shall be subject to a civil penalty, in addi-
tion to any criminal or other civil penalties
that may be imposed under any other provi-
sion of law, in an amount equal to—

‘(1) not less than $50 or more than $250 for
each such entrv,crossing, attempted entry,
or attempted crossing; or

‘(2) twice the amount speCified in para-
graph (1) if the alien had previously been
subject to a civil penalty under this sub-
section.”

(b) CLERICAL AMENDMENT.—The table of
contents is amended by striking the item re-
lating to section 275 and inserting the fol-
lowing:

‘“‘Sec. 275. Illegal entry.”’.

(c) EFFECTIVE DATE.—Subsection (a)(4) of
section 275 of the Immigration and Nation-
ality Act, as created by this Act, shall apply
only to violations of subsection (a)(1) of Sec-
tion 275 committed on or after the date of
enactment of this Act.

SEC. 207. ILLEGAL REENTRY.

Section 276(8 U.S.C. 1326) is amended to
read as follows:

“SEC. 276. REENTRY OF REMOVED ALIEN.

‘“(a) REENTRY AFTER REMOVAL.—Any alien
who has been denied admission, excluded, de-
ported, or removed, or who has departed the
United States while an order of exclusion;
deportation, or removal is outstanding, and
subsequently enters, attempts to enter,
crosses the border to, attempts to cross the
border to, or is at any time found in the
United States, shall be fined under title 18,
United States Code, imprisoned not more
than 2 years, or both.

“(b) REENTRY OF CRIMINAL OFFENDERS.—
Notwithstanding the penaity provided in
subsection (a), if an alien described in that
subsection—

‘(1) was convicted for 3 or more mis-
demeanors or a felony before such removal
or departure, the alien shall be fined under
title 18, United States Code, imprisoned not
more than 10 years, or both;

‘“(2) was convicted for a felony before such
removal or departure for which the alien was
sentenced to a term of imprisonment of not
less than 30 months, the alien shall be fined
under such title, imprisoned not more than
15 years, or both;

“(3) was convicted for a felony before such
removal or departure for which the alien was
sentenced to a term of imprisonment of not
less than 60 months, the alien shall be fined
under such title, imprisoned not more than
20 years, or both;
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‘‘(4) was convicted for 3 felonies before
such removal or departure, the alien shall be
fined under such title, imprisoned not more
than 20 years, or both; or

‘() was convicted, before such removal or
departure, for murder, rape, kidnaping, or a
felony offense described in chapter 77 (relat-
ing to peonage and slavery) or 113B (relating
to terrorism) of such title, the alien shall be
fined under such title, imprisoned not more
than 20 years, or both.

“(c) REENTRY AFTER REPEATED REMOVAL.—
Any alien who has been denied admission,
’excluded, deported, or removed 3 or more
times and thereafter enters, attempts to
enter, crosses the border to, attempts to
cross the border to, or is at anytime found in
the United States, shall be fined under title
18, United States Code, imprisoned not more
than 10 years, or both.

‘“(d) PrROOF OF PRIOR CONVICTIONS.—The
prior convictions described in subsection (b)
are elements of the crimes described in that
subsection, and the penaltis in that sub-
section shall apply only in cases in which the
conviction or convictions that form the basis
for the additional penalty are—

‘(1) alleged in the indictment or informa-
tion; and

‘“(2) proven beyond a reasonable doubt at
trial or admitted by the defendant.

‘‘(e) AFFIRMATIVE DEFENSES.—It shall be an
affirmative defense to a violation of this sec-
tion that—

‘(1) prior to the alleged violation, the alien
had sought and received the express consent
of the Secretary of Homeland Security to re-
apply for admission into the United States;

‘“(2) with respect to an alien previously de-
nied admission and removed, the alien—

‘““(A) was not required to obtain such ad-
vance consent under the Immigration and
Nationality Act or any prior Act; and

‘(B) had complied with all other laws and
regulations governing the alien’s admission
into the United States; or

‘“(3) at the time of the prior exclusion, de-
portation, removal, or denial of admission
alleged in the violation, the alien—

‘“(A) was under the age of eighteen, and

‘“(B) had not been convicted of a crime or
adjudicated a delinquent minor by a court of
the United States, or a court of a state or
territory, for conduct that would constitute
a felony if committed by an adult.

¢“(f) LIMITATION ON COLLATERAL ATTACK ON
UNDERLYING REMOVAL ORDER.—In a criminal
proceeding under this section, an alien may
not challenge the validity of any prior re-
moval order concerning the alien unless the
alien demonstrates by clear and convincing
evidence that—

‘(1) the alien exhausted all administrative
remedies that may have been available to
seek relief against the order;

‘(2) the removal proceedings at which the
order was issued improperly deprived the
alien of the opportunity for judicial review;
and

‘(3) the entry of the order was fundamen-
tally unfair.

“(g) REENTRY OF ALIEN REMOVED PRIOR TO
COMPLETION OF TERM OF IMPRISONMENT.—Any
alien removed pursuant to section 241(a)(4)
who enters, attempts to enter, crosses the
border to, attempts to cross the border to, or
is at any time found in, the United States
shall be incarcerated for the remainder of
the sentence of imprisonment which was
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pending at the time of deportation without
any reduction for parole or supervised re-
lease unless the alien affirmatively dem-
onstrates that the Secretary of Homeland
Security has expressly consented to the
alien’s reentry. Such alien shall be subject to
such other penalties relating to the reentry
of removed aliens as may be available under
this section or any other provision of law.

‘‘(h) LIMITATION.—It is not aiding and abet-
ting a violation of this section for an indi-
vidual to provide an alien with emergency
humanitarian assistance, including emer-
gency medical care and food, or to transport
the alien to a location where such assistance
can be rendered without compensation or the
expectation of compensation.

‘(i) DEFINITIONS.—In this section:

‘(1) FELONY.—The term ‘felony’ means any
criminal offense punishable by a term of im-
prisonment of more than 1 year under the
laws of the United States, any State, or a
foreign government.

“4(2) MISDEMEANOR.—The term ‘mis-
demeanor’ means any criminal offense pun-
ishable by a term of imprisonment of not
more than 1 year under the applicable laws
of the United States, any State, or a foreign
government.

‘“(3) REMOVAL.—The term ‘removal’ in-
cludes any denial of admission, exclusion,
deportation, or removal, or any agreement
by which an alien stipulates or agrees to ex-
clusion, deportation, or removal.

‘(4) STATE.—The term ‘State’ means a
State of the United States, the District of
Columbia, and any commonwealth, territory,
or possession of the United States.”.

SEC. 208. REFORM OF PASSPORT,VISA, AND IMMI-
GRATION FRAUD OFFENSES.

(a) PASSPORT, VISA, AND IMMIGRATION
FRAUD.—

(1) IN GENERAL.—Chapter 75 of title 18;
United States Code, is amended to read as
follows:

“CHAPTER 75—PASSPORT, VISA, AND
IMMIGRATION FRAUD

“Sec.
¢1641.
1542,

Trafficking in passports.

False statement in an application for
a passport.

Forgery and unlawful production of a
passport.

Misuse of a passport.

Schemes to defraud aliens.

Immigration and visa fraud.

Marriage fraud.

Attempts and conspiracies.

Alternative penalties for certain of-
fenses.

Seizure and forfeiture.

Additional jurisdiction.

Definitions.

Authorized law enforcement activi-
ties.

“§ 1541. Trafficking in passports

‘“‘(a) MULTIPLE PASSPORTS.—ANy person
who, during any period of 3 years or less,
knowingly—

“(1) and without lawful authority pro-
duces, issues, or transfers 10 or more pass-
ports;

‘‘(2) forges, counterfeits, alters, or falsely
makes 10 or more passports;

‘‘(3) secures, possesses, uses, receives, buys,
sells, or distributes 10 or more passports,
knowing the passports to be forged, counter-
feited, altered, falsely made, stolen, procured
by fraud, or produced or issued without law-
ful authority; or

‘‘(4) completes, mails, prepares, presents,
signs, or submits 10 or more applications for
a United States passport, knowing the appli-
cations to contain any false statement or
representation,

1543.

1544.
1545.
1546.
1547,
1548.
1549.

15650.
1551.
15652.
1553.

CONGRESSIONAL RECORD — SENATE

shall be fined under this title, imprisoned
not more than 20 years, or both.

‘“(b) PASSPORT MATERIALS.—Any person
who knowingly and without lawful authority
produces, buys, sells, possesses, or uses any
official material (or counterfeit of any offi-
cial material) used to make a passport, in-
cluding any distinctive paper, seal,
hologram, image, text, symbol, stamp, en-
graving, or plate, shall be fined under this
title, imprisoned not more than 20 years, or
both.

“§ 1542. False statement in an application for

a passport

‘“(a) IN GENERAL.—Any person who know-
ingly makes any false statement or represen-
tation in an application for a United States
passport, or mails, prepares, presents, or
signs an application for a United States pass-
port knowing the application to contain any
false statement or representation, shall be
fined under this title, imprisoned not more
than 15 years, or both.

“(b) VENUE.—

‘(1) An offense under subsection (a) may be
prosecuted in any district,

‘“(A) in which the false statement or rep-
resentation was made or the application for
a United States passport was prepared or
signed, or

‘(B) in which or to which the application
was mailed or presented.

“(2) An offense under subsection (a) involv-
ing an application prepared and adjudicated
outside the United States may be prosecuted
in the district in which the resultant pass-
port was or would have been produced.

‘‘(c) SAVINGS CLAUSE.—Nothing in this sec-
tion may be construed to limit the venue
otherwise available under sections 3237 and
3238 of this title.

“§ 1543. Forgery and unlawful production of

a passport

‘“(a) FORGERY.—Any person who—

‘(1) knowingly forges, counterfeits, alters,
or falsely makes any passport; or

‘“(2) knowingly transfers any passport
knowing it to be forged, counterfeited, al-
tered, falsely made, stolen, or to have been
produced or issued without lawful authority,
shall be fined under this title, imprisoned
not more than 15 years, or both.

‘“(b) UNLAWFUL PRODUCTION.—ANy person
who knowingly and without lawful author-
ity—

‘(1) produces, issues, authorizes, or verifies
a passport in violation of the laws, regula-
tions, or rules governing the issuance of the
passport;

‘“(2) produces, issues, authorizes, or verifies
a United States passport for or to any per-
son, knowing or in reckless disregard of the
fact that such person is not entitled to re-
ceive a passport; or

“(3) transfers or furnishes a passport to
any person for use by any person other than
the person for whom the passport was issued
or designed,
shall be fined under this title, imprisoned
not more than 15 years, or both.

“§1544. Misuse of a passport

‘“Any person who knowingly—

“(1) uses any passport issued or designed
for the use of another;

‘“(2) uses any passport in violation of the
conditions or restrictions therein contained,
or in violation of the laws, regulations, or
rules governing the issuance and use of the
passport;

‘“(3) secures, possesses, uses, receives, buys,
sells, or distributes any passport knowing it
to be forged, counterfeited, altered, falsely
made, procured by fraud, or produced or
issued without lawful authority; or

‘“(4) violates the terms and conditions of
any safe conduct duly obtained and issued
under the authority of the United States,
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shall be fined under this title, imprisoned
not more than 15 years, or both.
“§1545. Schemes to defraud aliens

‘“‘(a) IN GENERAL.—Any person who kKnow-
ingly executes a scheme or artifice, in con-
nection with any matter that is authorized
by or arises under Federal immigration laws
or any matter the offender claims or rep-
resents is authorized by or arises under Fed-
eral immigration laws, to—

‘(1) defraud any person, or

‘‘(2) obtain or receive money or anything
else of value from any person, by means of
false or fraudulent pretenses, representa-
tions, or promises,
shall be fined under this title, imprisoned
not more than 15 years, or both.

“‘(b) MISREPRESENTATION.—ANy person who
knowingly and falsely represents that such
person is an attorney or accredited rep-
resentative (as that term is defined in sec-
tion 1292.1 of title 8, Code of Federal Regula-
tions (or any successor regulation to such
section)) in any matter arising under Federal
immigration laws shall be fined under this
title, imprisoned not more than 15 years, or
both.

“§1546. Immigration and visa fraud

‘“(a) IN GENERAL.—Any person who know-
ingly—

‘(1) uses any immigration document issued
or designed for the use of another;

‘‘(2) forges, counterfeits, alters, or falsely
makes any immigration document;

“(3) completes, mails, prepares, presents,
signs, or submits any immigration document
knowing it to contain any materially false
statement or representation;

‘“(4) secures, possesses, uses, transfers, re-
ceives, buys, sells, or distributes any immi-
gration document knowing it to be forged,
counterfeited, altered, falsely made, stolen,
procured by fraud, or produced or issued
without lawful authority;

‘“(6) adopts or uses a false or fictitious
name to evade or to attempt to evade the
immigration laws; or

‘(6) transfers or furnishes, without lawful
authority, an immigration document to an-
other person for use by a person other than
the person for whom the immigration docu-
ment was issued or designed,

shall be fined under this title, imprisoned
not more than 15 years, or both.

‘“(b) Any person who, during any period of
3 years or less, knowingly—

‘(1) and without lawful authority pro-
duces, issues, or transfers 10 or more immi-
gration documents;

‘(2) forges, counterfeits, alters, or falsely
makes 10 or more immigration documents;

‘“(3) secures, possesses, uses, buys, sells, or
distributes 10 or more immigration docu-
ments, knowing the immigration documents
to be forged, counterfeited, altered, stolen,
falsely made, procured by fraud, or produced
or issued without lawful authority; or

‘‘(4) completes, mails, prepares, presents,
signs, or submits 10 or more immigration
documents knowing the documents to con-
tain any materially false statement or rep-
resentation,

shall be fined under this title, imprisoned
not more than 20 years, or both.

“(c) IMMIGRATION DOCUMENT MATERIALS.—
Any person who knowingly and without law-
ful authority produces buys, sells, or pos-
sesses any official material (or counterfeit of
any official material) used to make an immi-
gration document, including any distinctive
paper, seal, hologram, image, text, symbol,
stamp, engraving, or plate, shall be fined
under this title, imprisoned not more than 20
years, or both.

“(d) EMPLOYMENT DOCUMENTS.—Whoever
uses—
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‘(1) an identification document, knowing
(or having reason to know) that the docu-
ment was not issued lawfully for the use of
the possessor;

‘(2) an identification document knowing
(or having reason to know) that the docu-
ment is false; or

‘“(3) a false attestation,
for the purpose of satisfying a requirement
of section 274A(b) of the Immigration and
Nationality Act (8 U.S.C. 1324a(b)), shall be
fined under this title, imprisoned not more
than 5 years, or both.

“§1547. Marriage fraud

‘“(a) EVASION OR MISREPRESENTATION.—Any
person who—

‘(1) knowingly enters into a marriage for
the purpose of evading any provision of the
immigration laws; or

“(2) knowingly misrepresents the existence
or circumstances of a marriage—

‘“(A) in an application or document author-
ized by the immigration laws; or

‘(B) during any immigration proceeding
conducted by an administrative adjudicator
(including an immigration officer or exam-
iner, a consular officer, an immigration
judge, or a member of the Board of Immigra-
tion Appeals),

shall be fined under this title, imprisoned
not more than 10 years, or both.

‘““(b) MULTIPLE MARRIAGES.— Any person
who—

‘(1) knowingly enters into 2 or more mar-
riages for the purpose of evading any immi-
gration law; or

‘“(2) knowingly arranges, supports, or fa-
cilitates 2 or more marriages designed or in-
tended to evade any immigration law,
shall be fined under this title, imprisoned
not more than 20 years, or both.

‘‘(c) COMMERCIAL ENTERPRISE.—ANy person
who knowingly establishes a commercial en-
terprise for the purpose of evading any provi-
sion of the immigration laws shall be fined
under this title, imprisoned for not more
than 10 years, or both.

‘‘(d) DURATION OF OFFENSE.—

‘(1) IN GENERAL.—An offense under sub-
section (a) or (b) continues until the fraudu-
lent nature of the marriage or marriages is
discovered by an immigration officer.

‘“(2) COMMERCIAL ENTERPRISE.—An offense
under subsection (c) continues until the
fraudulent nature of the commercial enter-
prise is discovered by an immigration officer
or other law enforcement officer.

“§1548. Attempts and conspiracies

““Any person who attempts or conspires to
violate any section of this chapter shall be
punished in the same manner as a person
who completed a violation of that section.

“§1549. Alternative penalties for certain of-
fenses

‘“Notwithstanding any other provision of
this title, the maximum term of imprison-
ment that may be imposed for an offense
under this chapter—

‘(1) if committed to facilitate a drug traf-
ficking crime (as defined in 929(a)) is 20
years; and

“(2) if committed to facilitate an act of
international terrorism (as defined in sec-
tion 2331) is 25 years.

“§1550. Seizure and forfeiture

‘‘(a) FORFEITURE.—Any property, real or
personal, used to commit or facilitate the
commission of a violation of any section of
this chapter, the gross proceeds of such vio-
lation, and any property traceable to such
property or proceeds, shall be subject to for-
feiture.

‘““(b) APPLICABLE LAW.—Seizures and for-
feitures under this section shall be governed
by the provisions of chapter 46 relating to

CONGRESSIONAL RECORD — SENATE

civil forfeitures, except that such duties as
are imposed upon the Secretary of the Treas-
ury under the customs laws described in sec-
tion 981(d) shall be performed by such offi-
cers, agents, and other persons as may be
designated for that purpose by the Secretary
of Homeland Security, the Secretary of
State, or the Attorney General.

“§1551. Additional jurisdiction

‘““(a) IN GENERAL.—ANy person who com-
mits an offense under this chapter within the
special maritime and territorial jurisdiction
of the United States shall be punished as
provided under this chapter.

“(b) EXTRATERRITORIAL JURISDICTION.—ANY
person who commits an offense under this
chapter outside the United States shall be
punished as provided under this chapter if—

‘(1) the offense involves a United States
passport or immigration document (or any
document purporting to be such a document)
or any matter, right, or benefit arising under
or authorized by Federal immigration laws;

‘“(2) the offense is in or affects foreign com-
merce;

‘“(83) the offense affects, jeopardizes, or
poses a significant risk to the lawful admin-
istration of Federal immigration laws, or the
national security of the United States;

‘“(4) the offense is committed to facilitate
an act of, international terrorism (as defined
in section 2331) or a drug trafficking crime
(as defined in section 929(a)(2)) that affects
or would affect the national security of the
United States;

‘“(5) the offender is a national of the United
States or an alien lawfully admitted for per-
manent residence in the United States (as
those terms are defined in section 101(a) of
the Immigration and Nationality Act (8
U.S.C. 1101(a))); or

“(6) the offender is a stateless person
whose habitual residence is in the United
States.

“§ 1552. Definitions

““As used in this chapter:

‘(1) The term ‘falsely make’ means to pre-
pare or complete an immigration document
with knowledge or in reckless disregard of
the fact that the document—

‘“(A) contains a statement or representa-
tion that is false, fictitious, or fraudulent;

‘“(B) has no basis in fact or law; or

‘“(C) otherwise fails to state a fact which is
material to the purpose for which the docu-
ment was created, designed, or submitted.

‘“(2) The term ‘application for a United
States passport’ includes any document, pho-
tograph, or other piece of evidence attached
to or submitted in support of the applica-
tion.

‘“(3) The term ‘false statement or represen-
tation’ includes a personation or an omis-
sion.

‘“(4) The term ‘immigration document’—

‘“(A) means any application, petition, affi-
davit, declaration, attestation, form, visa,
identification card, alien registration docu-
ment, employment authorization document,
border crossing card, certificate, permit,
order, license, stamp, authorization, grant of
authority, or other official document, aris-
ing under or authorized by the immigration
laws of the United States; and

‘(B) includes any document, photograph,
or other piece of evidence attached to or sub-
mitted in support of an immigration docu-
ment.

‘“(5) The term
cludes—

“(A) the laws described in section 101(a)(17)
of the Immigration and Nationality Act (8
U.S.C. 1101(a)A7));

‘(B) the laws relating to the issuance and
use of passports; and

‘“(C) the regulations prescribed under the
authority of any law described in paragraphs
(A) and (B).

‘immigration laws’ in-
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‘(6) The term ‘immigration proceeding’ in-
cludes an adjudication, interview, hearing,
or review.

“(7T) A person does not exercise ‘lawful au-
thority’ if the person abuses or improperly
exercises lawful authority the person other-
wise holds.

¢“(8) The term ‘passport’ means—

““(A) a travel document attesting to the
identity and nationality of the bearer that is
issued under the authority of the Secretary
of State, a foreign government, or an inter-
national organization; or

‘(B) any instrument purporting to be a
document described in subparagraph (A).

‘“(9) The term ‘to present’ means to offer or
submit for official processing, examination,
or adjudication. Any such presentation con-
tinues until the official processing, examina-
tion, or adjudication is complete.

‘“(10) The term ‘proceeds’ includes any
property or interest in property obtained or
retained as a consequence of an act or omis-
sion in violation of this section.

“(11) The term ‘produce’ means to make,
prepare, assemble, issue, print, authenticate,
or alter.

‘(12) The term ‘State’ means a State of the
United States, the District of Columbia, or
any commonwealth, territory, or possession
of the United States.

¢(13) The ‘use’ of a passport or an immigra-
tion document referred to in section 1541(a),
section 1543(b), section 1544, section 1546(a),
and section 1546(b) of this chapter includes
any officially authorized use; use to travel;
use to demonstrate identity, residence, na-
tionality, citizenship, or immigration status;
use to seek or maintain employment; or use
in any matter within the jurisdiction of the
Federal government or of a State govern-
ment.

“§1553. Authorized law enforcement activi-
ties

“Nothing in this chapter shall prohibit any
lawfully authorized investigative, protec-
tive, or intelligence activity of a law en-
forcement agency of the United States, a
State, or a political subdivision of a State,
or an intelligence agency of the United
States, or any activity authorized under
title V of the Organized Crime Control Act of
1970 (84 Stat. 933).”.

(b) PROTECTION FOR LEGITIMATE REFUGEES
AND ASYLUM SEEKERS.—

(1) PROSECUTION GUIDELINES.—The Attor-
ney General, in consultation with the Sec-
retary of Homeland Security, shall develop
binding prosecution guidelines for federal
prosecutors to ensure that any prosecution
of an alien seeking entry into the United
States by fraud is consistent with the obliga-
tions of the United States under Article 31(1)
of the Convention Relating to the Status of
Refugees, done at Geneva July 28, 1951 (as
made applicable by the Protocol Relating to
the Status of Refugees, done at New York
January 31, 1967 (19 UST 6223)).

(2) NO PRIVATE RIGHT OF ACTION.—The
guidelines required by subparagraph (1), and
any internal office procedures adopted pur-
suant thereto, are intended solely for the
guidance of attorneys for the United States.
This section, the guidelines required by sub-
section (a), and the process for determining
such guidelines are not intended to, do not,
and may not be relied upon to create any
right or benefit, substantive or procedural,
enforceable at law by any party in any ad-
ministrative, civil, or criminal matter.

SEC. 209. INADMISSIBILITY AND REMOVAL FOR
PASSPORT AND IMMIGRATION
FRAUD OFFENSES.

(a) INADMISSIBILITY.—Section 212(a)(2)(A)(1)
(8 U.S.C. 1182(a)(2)(A)(1)) is amended—

(1) in subclause (I), by striking ¢, or’ at the
end and inserting a semicolon;
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(2) in subclause (II), by striking the comma
at the end and inserting ‘; or’; and

(3) by inserting after subclause (II) the fol-
lowing:

‘“(III) a violation of (or a conspiracy or at-
tempt to violate) section 1541, 1545, sub-
section (b) of section 1546, or subsection (b)
of section 1547 of title 18, United States
Code,”.

(b) REMOVAL.—Section 237(a)(3)(B)(iii) (8
U.S.C. 1227(a)(3)(B)(iii)) is amended to read as
follows:

¢“(iii) a violation of (or a conspiracy or at-
tempt to violate) section 1541, 1545, 1546, or
subsection (b) of section 1547 of title 18,
United States Code,”.

(¢) EFFECTIVE DATE.—The amendments
made by subsections (a) and (b) shall apply
to proceedings pending on or after the date
of the enactment of this Act, with respect to
conduct occurring on or after that date.

SEC. 210. INCARCERATION OF CRIMINAL ALIENS.

(a) INSTITUTIONAL REMOVAL PROGRAM.—

(1) CONTINUATION.—The Secretary shall
continue to operate the Institutional Re-
moval Program (referred to in this section as
the ‘‘Program’’) or shall develop and imple-
ment another program to—

(A) identify removable criminal aliens in
Federal and State correctional facilities;

(B) ensure that such aliens are not released
into the community; and

(C) remove such aliens from the United
States after the completion of their sen-
tences.

(2) EXPANSION.—The Secretary may extend
the scope of the Program to all States.

(b) TECHNOLOGY USAGE.—Technology, such
as videoconferencing, shall be used to the
maximum extent practicable to make the
Program available in remote locations. Mo-
bile access to Federal databases of aliens,
such as IDENT, and live scan technology
shall be used to the maximum extent prac-
ticable to make these resources available to
State and local law enforcement agencies in
remote locations.

(c) REPORT TO CONGRESS.—Not later than 6
months after the date of the enactment of
this Act, and annually thereafter, the Sec-
retary shall submit a report to Congress on
the participation of States in the Program
and in any other program authorized under
subsection (a).

(d) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as may be necessary in each of the fis-
cal years 2008 through 2012 to carry out the
Program.

SEC. 211. ENCOURAGING ALIENS TO DEPART
VOLUNTARILY.

(a) IN GENERAL.—Section 240B (8 U.S.C.
1229¢) is amended—

(1) in subsection (a)—

(A) by amending paragraph (1) to read as
follows:

‘(1) INSTEAD OF REMOVAL PROCEEDINGS.—If
an alien is not described in paragraph
(2)(A)(iii) or (4) of section 237(a), the Sec-
retary of Homeland Security may permit the
alien to voluntarily depart the United States
at the alien’s own expense under this sub-
section instead of being subject to pro-
ceedings under section 240.”’;

(B) by striking paragraph (3);

(C) by redesignating paragraph (2) as para-
graph (3);

(D) by adding after paragraph (1) the fol-
lowing:

‘(2) BEFORE THE CONCLUSION OF REMOVAL
PROCEEDINGS.—If an alien is not described in
paragraph (2)(A)(iii) or (4) of section 237(a),
the Attorney General may permit the alien
to voluntarily depart the United States at
the alien’s own expense under this sub-
section after the initiation of removal pro-
ceedings under section 240 and before the
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conclusion of such proceedings before an im-
migration judge.”’;

(E) in paragraph (3), as redesignated—

(i) by amending subparagraph (A) to read
as follows:

‘‘(A) INSTEAD OF REMOVAL.—Subject to sub-
paragraph (C), permission to voluntarily de-
part under paragraph (1) shall not be valid
for any period in excess of 120 days. The Sec-
retary may require an alien permitted to
voluntarily depart under paragraph (1) to
post a voluntary departure bond, to be sur-
rendered upon proof that the alien has de-
parted the United States within the time
specified.”’;

(ii) by redesignating subparagraphs (B),
(C), and (D) as paragraphs (C), (D), and (E),
respectively;

(iii) by adding after subparagraph (A) the
following:

‘(B) BEFORE THE CONCLUSION OF REMOVAL
PROCEEDINGS.—Permission to voluntarily de-
part under paragraph (2) shall not be valid
for any period in excess of 60 days, and may
be granted only after a finding that the alien
has the means to depart the United States
and intends to do so. An alien permitted to
voluntarily depart under paragraph (2) shall
post a voluntary departure bond, in an
amount necessary to ensure that the alien
will depart, to be surrendered upon proof
that the alien has departed the United
States within the time specified. An immi-
gration judge may waive the requirement to
post a voluntary departure bond in indi-
vidual cases upon a finding that the alien
has presented compelling evidence that the
posting of a bond will pose a serious finan-
cial hardship and the alien has presented
credible evidence that such a bond is unnec-
essary to guarantee timely departure.’’;

(iv) in subparagraph (C), as redesignated,
by striking ‘‘subparagraphs (C) and (D)(i)”
and inserting ‘‘subparagraphs (D) and
(E)(ii);

(v) in subparagraph (D), as redesignated, by
striking ‘‘subparagraph (B)’’ each place that
term appears and inserting ‘‘subparagraph
(C)”’; and

(vi) in subparagraph (E), as redesignated,
by striking ‘‘subparagraph (B)’ each place
that term appears and inserting ‘‘subpara-
graph (C)’; and

(F) in paragraph (4), by striking ‘‘para-
graph (1) and inserting ‘‘paragraphs (1) and
(2)7;

(2) in subsection (b)(2), by striking ‘‘a pe-
riod exceeding 60 days’” and inserting ‘‘any
period in excess of 45 days’’;

(3) by amending subsection (¢) to read as
follows:

“(c) CONDITIONS ON VOLUNTARY DEPAR-
TURE.—

(1) VOLUNTARY DEPARTURE AGREEMENT.—
Voluntary departure may only be granted as
part of an affirmative agreement by the
alien.

‘“(2) CONCESSIONS BY THE SECRETARY.—In
connection with the alien’s agreement to de-
part voluntarily under paragraph (1), the
Secretary of Homeland Security may agree
to a reduction in the period of inadmis-
sibility under subparagraph (A) or (B)({i) of
section 212(a)(9).

‘“(3) ADVISALS.—Agreements relating to
voluntary departure granted during removal
proceedings under section 240, or at the con-
clusion of such proceedings, shall be pre-
sented on the record before the immigration
judge. The immigration judge shall advise
the alien of the consequences of a voluntary
departure agreement before accepting such
agreement.

“(4) FAILURE TO COMPLY WITH AGREEMENT.—
If an alien agrees to voluntary departure
under this section and fails to depart the
United States within the time allowed for
voluntary departure or fails to comply with
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any other terms of the agreement (including
failure to timely post any required bond),
the alien is—

““(A) ineligible for the benefits of the
agreement;

‘“(B) subject to the penalties described in
subsection (d); and

‘“(C) subject to an alternate order of re-
moval if voluntary departure was granted
under subsection (a)(2) or (b)’’;

(4) by amending subsection (d) to read as
follows:

‘(d) PENALTIES FOR FAILURE TO DEPART.—
If an alien is permitted to voluntarily depart
under this section and fails to voluntarily
depart from the United States within the
time period specified or otherwise violates
the terms of a voluntary departure agree-
ment, the alien will be subject to the fol-
lowing penalties:

‘(1) C1viL PENALTY.—The alien shall be lia-
ble for a civil penalty of $3,000. The order al-
lowing voluntary departure shall specify the
amount of the penalty, which shall be ac-
knowledged by the alien on the record. If the
Secretary thereafter establishes that the
alien failed to depart voluntarily within the
time allowed, no further procedure will be
necessary to establish the amount of the
penalty, and the Secretary may collect the
civil penalty at any time thereafter and by
whatever means provided by law. An alien
will be ineligible for any benefits under this
chapter until this civil penalty is paid.

¢(2) INELIGIBILITY FOR RELIEF.—The alien
shall be ineligible during the time the alien
remains in the United States and for a period
of 10 years after the alien’s departure for any
further relief under this section and sections
240A, 245, 248, and 249. The order permitting
the alien to depart voluntarily shall inform
the alien of the penalties under this sub-
section.

‘“(3) REOPENING.—The alien shall be ineli-
gible to reopen the final order of removal
that took effect upon the alien’s failure to
depart, or upon the alien’s other violations
of the conditions for voluntary departure,
during the period described in paragraph (2).
This paragraph does not preclude a motion
to reopen to seek withholding of removal
under section 241(b)(3) or protection against
torture, if the motion—

““(A) presents material evidence of changed
country conditions arising after the date of
the order granting voluntary departure in
the country to which the alien would be re-
moved; and

“(B) makes a sufficient showing to the sat-
isfaction of the Attorney General that the
alien is otherwise eligible for such protec-
tion.”’; and

(5) by amending subsection (e) to read as
follows:

‘‘(e) ELIGIBILITY.—

‘(1) PRIOR GRANT OF VOLUNTARY DEPAR-
TURE.—An alien shall not be permitted to
voluntarily depart under this section if the
Secretary of Homeland Security or the At-
torney General previously permitted the
alien to depart voluntarily.

‘“(2) RULEMAKING.—The Secretary may pro-
mulgate regulations to limit eligibility or
impose additional conditions for voluntary
departure under subsection (a)(1) for any
class of aliens. The Secretary or Attorney
General may by regulation limit eligibility
or impose additional conditions for vol-
untary departure under subsections (a)(2) or
(b) of this section for any class or classes of
aliens.”’; and

(6) in subsection (f), by adding at the end
the following: ‘‘Notwithstanding section
242(a)(2)(D) of this Act, sections 1361, 1651,
and 2241 of title 28, United States Code, any
other habeas corpus provision, and any other
provision of law (statutory or nonstatutory),
no court shall have jurisdiction to affect, re-
instate, enjoin, delay, stay, or toll the period
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allowed for voluntary departure under this
section.”.

(b) RULEMAKING.—The Secretary shall pro-
mulgate regulations to provide for the impo-
sition and collection of penalties for failure
to depart under section 240B(d) of the Immi-
gration and Nationality Act (8 U.S.C.
1229c(d)).

(¢c) EFFECTIVE DATES.—

(1) IN GENERAL.—Except as provided in
paragraph (2), the amendments made by this
section shall apply with respect to all orders
granting voluntary departure under section
240B of the Immigration and Nationality Act
(8 U.S.C. 1229c) made on or after the date
that is 180 days after the enactment of this
Act.

(2) EXCEPTION.—The amendment made by
subsection (a)(6) shall take effect on the date
of the enactment of this Act and shall apply
with respect to any petition for review which
is filed on or after such date.

SEC. 212. DETERRING ALIENS ORDERED RE-
MOVED FROM REMAINING IN THE
UNITED STATES UNLAWFULLY.

(a) INADMISSIBLE ALIENS.—Section
212(a)(9)(A) (8 U.S.C. 1182(a)(9)(A)) is amend-
ed—

(1) in clause (i), by striking ‘‘seeks admis-
sion within 5 years of the date of such re-
moval (or within 20 years” and inserting
‘‘seeks admission not later than 5 years after
the date of the alien’s removal (or not later
than 20 years after the alien’s removal’’; and

(2) in clause (ii), by striking ‘‘seeks admis-
sion within 10 years of the date of such
alien’s departure or removal (or within 20
years of”’ and inserting ‘‘seeks admission not
later than 10 years after the date of the
alien’s departure or removal (or not later
than 20 years after”.

(b) BAR ON DISCRETIONARY RELIEF.—Sec-
tion 274D (8 U.S.C. 1324d) is amended—

(1) in subsection (a), by striking ‘‘Commis-
sioner” and inserting ‘‘Secretary of Home-
land Security’’; and

(2) by adding at the end the following:

““(¢) INELIGIBILITY FOR RELIEF.—

‘(1) IN GENERAL.—Unless a timely motion
to reconsider under section 240(c)(6) or a
timely motion to reopen under section
240(c)(7) is granted, an alien described in sub-
section (a) shall be ineligible for any discre-
tionary relief from removal (including can-
cellation of removal and adjustment of sta-
tus) during the time the alien remains in the
United States and for a period of 10 years
after the alien’s departure from the United
States.

‘(2) SAVINGS PROVISION.—Nothing in para-
graph (1) shall preclude a motion to reopen
to seek withholding of removal under section
241(b)(3) or protection against torture, if the
motion—

‘“‘(A) presents material evidence of changed
country conditions arising after the date of
the final order of removal in the country to
which the alien would be removed; and

‘(B) makes a sufficient showing to the sat-
isfaction of the Attorney General that the
alien is otherwise eligible for such protec-
tion.”.

(c) EFFECTIVE DATES.—The amendments
made by this section shall take effect on the
date of the enactment of this Act with re-
spect to aliens who are subject to a final
order of removal entered on or after such
date.

SEC. 213. PROHIBITION OF THE SALE OF FIRE-
ARMS TO, OR THE POSSESSION OF
FIREARMS BY CERTAIN ALIENS.

Section 922 of title 18, United States Code,
is amended—

(1) in subsection (d)(6)—in subparagraph
(B), by striking ‘““(y)(2)” and all that follows
and inserting ‘‘(y), is in the United States
not as an alien lawfully admitted for perma-
nent residence’’;
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(2) in subsection (g)(b)—in subparagraph
(B), by striking “(y)(2)” and all that follows
and inserting ‘‘(y), is in the United States
not as an alien lawfully admitted for perma-
nent residence’’; and

(3) in subsection (y)—

(A) in the header, by striking ‘‘Admitted
Under Nonimmigrant Visas’” and inserting
“not Lawfully Admitted for Permanent Resi-
dence’’;

(B) in paragraph (1), by amending subpara-
graph (B) to read as follows:

‘(B) the term ‘lawfully admitted for per-
manent residence’ has the same meaning as
in section 101(a)(20) of the Immigration and
Nationality Act (8 U.S.C. 1101(a)(20)).”’;

(C) in paragraph (2), by striking ‘‘under a
nonimmigrant visa’’ and inserting ‘‘but not
lawfully admitted for permanent residence’’;
and

(D) in paragraph (3)(A), by striking ‘ad-
mitted to the United States under a non-
immigrant visa’ and inserting ‘‘lawfully ad-
mitted to the United States but not as an
alien lawfully admitted for permanent resi-
dence’’.

SEC. 214. UNIFORM STATUTE OF LIMITATIONS
FOR CERTAIN IMMIGRATION, PASS-
PORT, AND NATURALIZATION OF-
FENSES.

(a) IN GENERAL.—Section 3291 of title 18,
United States Code, is amended to read as
follows:

“SEC. 3291. IMMIGRATION, PASSPORT, AND NATU-
RALIZATION OFFENSES.

‘““No person shall be prosecuted, tried, or
punished for a violation of any section of
chapters 69 (relating to nationality and citi-
zenship offenses), 75 (relating to passport,
visa, and immigration offenses), or for a vio-
lation of any criminal provision under sec-
tion 243, 266, 274, 275, 276, 277, or 278 of the Im-
migration and Nationality Act (8 U.S.C. 1253,
1306, 1324, 1325, 1326, 1327, and 1328), or for an
attempt or conspiracy to violate any such
section, unless the indictment is returned or
the information filed not later than 10 years
after the commission of the offense.”.

(b) CLERICAL AMENDMENT.—The table of
sections for chapter 213 of title 18, United
States Code, is amended by striking the item
relating to section 3291 and inserting the fol-
lowing:
¢3291. Immigration, passport, and naturaliza-

tion offenses.”.

SEC. 215. DIPLOMATIC SECURITY SERVICE.

(a) Section 2709(a)(1) of title 22, United
States Code, is amended to read as follows:

‘(1) conduct investigations concerning—

““(A) illegal passport or visa issuance or
use;

‘(B) identity theft or document fraud af-
fecting or relating to the programs, func-
tions, and authorities of the Department of
State;

“(C) violations of chapter 77 of title 18,
United States Code; and

‘(D) Federal offenses committed within
the special maritime and territorial jurisdic-
tion defined in paragraph (9) of section 7 of
title 18, United States Code, except as that
jurisdiction relates to the premises of United
States military missions and related resi-
dences;’".

(b) CONSTRUCTION.—Nothing in this section
shall be construed to limit the investigative
authority of any other Federal department
or agency.

SEC. 216. STREAMLINED PROCESSING OF BACK-
GROUND CHECKS CONDUCTED FOR
IMMIGRATION BENEFITS.

(a) INFORMATION SHARING; INTERAGENCY
TASK FORCE.—Section 105 (8 U.S.C. 1105) is
amended by adding at the end the following:

““(e) INTERAGENCY TASK FORCE.—

‘(1) IN GENERAL.—The Secretary of Home-
land Security and the Attorney General
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shall establish an interagency task force to
resolve cases in which an application or peti-
tion for an immigration benefit conferred
under this Act has been delayed due to an
outstanding background check investigation
for more than 2 years after the date on which
such application or petition was initially
filed.

‘“(2) MEMBERSHIP.—The interagency task
force established under paragraph (1) shall
include representatives from Federal agen-
cies with immigration, law enforcement, or
national security responsibilities under this
Act.”.

(b) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Director of the Federal Bureau of Inves-
tigation such sums as are necessary for each
fiscal year, 2008 through 2012 for enhance-
ments to existing systems for conducting
background and security checks necessary to
support immigration security and orderly
processing of applications.

(c) REPORT ON BACKGROUND AND SECURITY
CHECKS.—

(1) IN GENERAL.—Not later than 180 days
after the date of the enactment of this Act,
the Director of the Federal Bureau of Inves-
tigation shall submit to the Committee on
the Judiciary of the Senate and the Com-
mittee on the Judiciary of the House of Rep-
resentatives a report on the background and
security checks conducted by the Federal
Bureau of Investigation on behalf of United
States Citizenship and Immigration Serv-
ices.

(2) CONTENT.—The report required under
paragraph (1) shall include—

(A) a description of the background and se-
curity check program;

(B) a statistical breakdown of the back-
ground and security check delays associated
with different types of immigration applica-
tions;

(C) a statistical breakdown of the back-
ground and security check delays by appli-
cant country of origin; and

(D) the steps that the Director of the Fed-
eral Bureau of Investigation is taking to ex-
pedite background and security checks that
have been pending for more than 180 days.
SEC. 217. STATE CRIMINAL ALIEN ASSISTANCE

PROGRAM.
(a) REIMBURSEMENT FOR COSTS ASSOCIATED
WITH PROCESSING CRIMINAL ILLEGAL
ALIENS.—The Secretary may reimburse

States and units of local government for
costs associated with processing undocu-
mented criminal aliens through the criminal
justice system, including—

(1) indigent defense;

(2) criminal prosecution;

(3) autopsies;

(4) translators and interpreters; and

(5) courts costs.

(b) AUTHORIZATION OF APPROPRIATIONS.—

(1) PROCESSING CRIMINAL ILLEGAL ALIENS.—
There are authorized to be appropriated
$400,000,000 for each of the fiscal years 2008
through 2013 to carry out subsection (a).

(2) COMPENSATION UPON REQUEST.—Section
241(1)(5) (8 U.S.C. 1231(i)) is amended to read
as follows:

‘“(5) There are authorized to be appro-
priated to carry this subsection—

‘“(A) such sums as may be necessary for fis-
cal year 2008;

“4(B) $750,000,000 for fiscal year 2009;

““(C) $850,000,000 for fiscal year 2010; and

‘(D) $950,000,000 for each of the fiscal years
2011 through 2013.”.

(¢) TECHNICAL AMENDMENT.—Section 501 of
the Immigration Reform and Control Act of
1986 (8 U.S.C. 1365) is amended by striking
“Attorney General”’ each place it appears
and inserting ‘‘Secretary of Homeland Secu-
rity”.
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SEC. 218. TRANSPORTATION AND PROCESSING
OF ILLEGAL ALIENS-APPREHENDED
BY STATE AND LOCAL LAW EN-
FORCEMENT OFFICERS.

(a) IN GENERAL.—The Secretary may pro-
vide sufficient transportation and officers to
take illegal aliens apprehended by State and
local law enforcement officers into custody
for processing at a detention facility oper-
ated by the Department.

(b) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as may be necessary for each of fiscal
years 2008 through 2012 to carry out this sec-
tion.

SEC. 219. REDUCING ILLEGAL IMMIGRATION AND
ALIEN SMUGGLING ON TRIBAL
LANDS.

(a) GRANTS AUTHORIZED.—The Secretary
may award grants to Indian tribes with lands
adjacent to an international border of the
United States that have been adversely af-
fected by illegal immigration.

(b) USE OF FUNDS.—Grants awarded under
subsection (a) may be used for—

(1) law enforcement activities;

(2) health care services;

(3) environmental restoration; and

(4) the preservation of cultural resources.

(c) REPORT.—Not later than 180 days after
the date of the enactment of this Act, the
Secretary shall submit a report to the Com-
mittee on the Judiciary of the Senate and
the Committee on the Judiciary of the House
of Representatives that—

(1) describes the level of access of Border
Patrol agents on tribal lands;

(2) describes the extent to which enforce-
ment of immigration laws may be improved
by enhanced access to tribal lands;

(3) contains a strategy for improving such
access through cooperation with tribal au-
thorities; and

(4) identifies grants provided by the De-
partment for Indian tribes, either directly or
through State or local grants, relating to
border security expenses.

(d) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as may be necessary for each of the fis-
cal years 2008 trough 2012 to carry out this
section.

SEC. 220. ALTERNATIVES TO DETENTION.

The Secretary shall conduct a study of—

(1) the effectiveness of alternatives to de-
tention, including electronic monitoring de-
vices and intensive supervision programs, in
ensuring alien appearance at court and com-
pliance with removal orders;

(2) the effectiveness of the Intensive Super-
vision Appearance Program and the costs
and benefits of expanding that program to
all States; and

(3) other alternatives to detention, includ-
ing—

(A) release on an order of recognizance;

(B) appearance bonds; and

(C) electronic monitoring devices.

SEC. 221. STATE AND LOCAL ENFORCEMENT OF
FEDERAL IMMIGRATION LAWS.

(a) IN GENERAL.—Section 287(g) (8 U.S.C.
1357(g)) is amended—

(1) in paragraph (2), by adding at the end
the following:

“If such training is provided by a State or
political subdivision of a State to an officer
or employee of such - State or political sub-
division of a State, the cost of such training
(including applicable overtime costs) shall be
reimbursed by the Secretary of Homeland
Security.”’; and

(2) in paragraph (4), by adding at the end
the following:

‘“The cost of any equipment required to be
purchased under such written agreement and
necessary to perform the functions under
this subsection shall be reimbursed by the
Secretary of Homeland Security.”.
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(b) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Secretary such sums as may be nec-
essary to carry out this section and the
amendments made by this section.

SEC. 222. PROTECTING IMMIGRANTS FROM CON-
VICTED SEX OFFENDERS.

(a) IMMIGRANTS.—Section 204(a)(1) (8 U.S.C.
1154(a)(1)), is amended—

(1) in subparagraph (A),
clause (viii) to read as follows:

“(viii) Clause (i) shall not apply to a cit-
izen of the United States who has been con-
victed of an offense described in subpara-
graph (A), (I), or (K) of section 101(a)(43), un-
less the Secretary of Homeland Security, in
the Secretary’s sole and unreviewable discre-
tion, determines that the citizen poses no
risk to the alien with respect to whom a pe-
tition described in clause (i) is filed.”’; and

(2) in subparagraph (B)(i), by amending
subclause (II) to read as follows:

‘(II) Subclause (I) shall not apply in the
case of an alien admitted for permanent resi-
dence who has been convicted of an offense
described in subparagraph (A), (I), or (K) of
section 101(a)(43), unless the Secretary of
Homeland Security in the Secretary’s sole
and unreviewable discretion determines that
the alien lawfully admitted for permanent
residence poses no risk to the alien with re-
spect to whom a petition described in sub-
clause (1) is filed.”.

(b) NONIMMIGRANTS.—Section 101(a)(15)(K)
(8 U.S.C. 1101(a)(15)(K)), is amended by insert-
ing ‘‘(other than a citizen described in sec-
tion 204(a)(1)(A)(viii))” after ‘‘citizen of the
United States” each place that phrase ap-
pears.

SEC. 223 LAW ENFORCEMENT AUTHORITY OF
STATES AND POLITICAL SUBDIVI-
SIONS AND TRANSFER TO FEDERAL
CUSTODY.

(a) IN GENERAL.—Title II (8 U.S.C. 1151 et
seq.) is amended by adding after section 240C
the following new section:

“SEC. 240D. LAW ENFORCEMENT AUTHORITY OF
STATES AND POLITICAL SUBDIVI-
SIONS AND TRANSFER OF ALIENS TO
FEDERAL CUSTODY.

‘‘(a) TRANSFER.—If the head of a law en-
forcement entity of a State (or, if appro-
priate, a political subdivision of the State)
exercising authority with respect to the ap-
prehension or arrest of an alien submits a re-
quest to the Secretary of Homeland Security
that the alien be taken into Federal custody,
the Secretary of Homeland Security—

‘(1) shall—

““(A) deem the request to include the in-
quiry to verify immigration status described
in section 642(c) of the Illegal Immigration
Reform and Immigrant Responsibility Act of
1996 (8 U.S.C. 1373(c)), and expeditiously in-
form the requesting entity whether such in-
dividual is an alien lawfully admitted to the
United States or is otherwise lawfully
present in the United States; and

‘(B) if the individual is an alien who is not
lawfully admitted to the United States or
otherwise is not lawfully present in the
United States—

‘(i) take the illegal alien into the custody
of the Federal Government not later than 72
hours after—

‘“(I) the conclusion of the State charging
process or dismissal process; or

‘“(IT) the illegal alien is apprehended, if no
State charging or dismissal process is re-
quired; or.

‘“(ii) request that the relevant State or
local law enforcement agency temporarily
detain or transport the alien to a location
for transfer to Federal custody; and

‘“(2) shall designate at least 1 Federal,
State, or local prison or jail or a private con-
tracted prison or detention facility within
each State as the central facility for that
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State to transfer custody of aliens to the De-
partment of Homeland Security.

““(b) REIMBURSEMENT.—

‘(1) IN GENERAL.—The Secretary of Home-
land Security shall reimburse a State, or a
political subdivision of a State, for expenses,
as verified by the Secretary, incurred by the
State or political subdivision in the deten-
tion and transportation of an alien as de-
scribed in subparagraphs (A) and (B) of sub-
section (c)(1).

‘“(2) CoOST COMPUTATION.—Compensation
provided for costs incurred under subpara-
graphs (A) and (B) of subsection (c)(1) shall
be—

‘‘(A) the product of—

‘(i) the average daily cost of incarceration
of a prisoner in the relevant State, as deter-
mined by the chief executive officer of a
State (or, as appropriate, a political subdivi-
sion of the State); multiplied by

‘“(ii) the number of days that the alien was
in the custody of the State or political sub-
division; plus

‘“(B) the cost of transporting the alien
from the point of apprehension or arrest to
the location of detention, and if the location
of detention and of custody transfer are dif-
ferent, to the custody transfer point; plus

“(C) the cost of uncompensated emergency
medical care provided to a detained alien
during the period between the time of trans-
mittal of the request described in subsection
(c) and the time of transfer into Federal cus-
tody.

‘(c) REQUIREMENT FOR APPROPRIATE SECU-
RITY.—The Secretary of Homeland Security
shall ensure that—

‘(1) aliens incarcerated in a Federal facil-
ity pursuant to this section are held in fa-
cilities which provide an appropriate level of
security; and

¢“(2) if practicable, aliens detained solely
for civil violations of Federal immigration
law are separated within a facility or facili-
ties.

‘(d) REQUIREMENT FOR SCHEDULE.—In car-
rying out this section, the Secretary of
Homeland Security shall establish a regular
circuit and schedule for the prompt transpor-
tation of apprehended aliens from the cus-
tody of those States, and political subdivi-
sions of States, which routinely submit re-
quests described in subsection (c), into Fed-
eral custody.

‘‘(e) AUTHORITY FOR CONTRACTS.—

‘(1) IN GENERAL.—The Secretary of Home-
land Security may enter into contracts or
cooperative agreements with appropriate
State and local law enforcement and deten-
tion agencies to implement this section.

‘“(2) DETERMINATION BY SECRETARY.—Prior
to entering into a contract or cooperative
agreement with a State or political subdivi-
sion of a State under paragraph (1), the Sec-
retary shall determine whether the State, or
if appropriate, the political subdivision in
which the agencies are located, has in place
any formal or informal policy that violates
section 642 of the Illegal Immigration Re-
form and Immigrant Responsibility Act of
1996 (8 U.S.C. 1373). The Secretary shall not
allocate any of the funds made available
under this section to any State or political
subdivision that has in place a policy that
violates such section.”.

(b) AUTHORIZATION OF APPROPRIATIONS FOR
THE DETENTION AND TRANSPORTATION TO FED-
ERAL CUSTODY OF ALIENS NOT LAWFULLY
PRESENT.—There are authorized to be appro-
priated $850,000,000 for fiscal year 2008 and
each subsequent fiscal year for the detention
and removal of aliens not lawfully present in
the United States under the Immigration
and Nationality Act (8 U.S.C. 1101 et seq.).
SEC. 224. LAUNDERING OF MONETARY INSTRU-

MENTS.

Section 1956(c)(7)(D) of title 18, United

States Code, is amended—



S6640

(1) by inserting ‘‘section 1590 (relating to
trafficking with respect to peonage, slavery,
involuntary servitude, or forced labor),”
after ‘‘section 1363 (relating to destruction of
property within the special maritime and
territorial jurisdiction),”; and

(2) by inserting ‘‘section 274(a) of the Im-
migration and Nationality Act (8 U.S.C.
1324(a)) (relating to bringing in and har-
boring certain aliens),” after ‘‘section 590 of
the Tariff Act of 1930 (19 U.S.C. 1590) (relat-
ing to aviation smuggling),”.

SEC. 225. COOPERATIVE ENFORCEMENT PRO-
GRAMS.

Not later than 2 years after the date of the
enactment of this Act, the Secretary shall
negotiate and execute, where practicable, a
cooperative enforcement agreement de-
scribed in section 287(g) of the Immigration
and Nationality Act (8 U.S.C. 1357(g)) with at
least 1 law enforcement agency in each
State, to train law enforcement officers in
the detection and apprehension of individ-
uals engaged in transporting, harboring,
sheltering, or encouraging aliens in violation
of section 274 of such Act (8 U.S.C. 1324).

SEC. 226. EXPANSION OF THE JUSTICE PRISONER
AND ALIEN TRANSFER SYSTEM.

Not later than 60 days after the date of en-
actment of this Act, the Attorney General
shall issue a directive to expand the Justice
Prisoner and Alien Transfer System (JPATS)
so that such System provides additional
services with respect to aliens who are ille-
gally present in the United States. Such ex-
pansion should include—

(1) increasing the daily operations of such
System with buses and air hubs in 3 geo-
graphic regions;

(2) allocating a set number of seats for
such aliens for each metropolitan area;

(3) allowing metropolitan areas to trade or
give some of seats allocated to them under
the System for such aliens to other areas in
their region based on the transportation
needs of each area; and

(4) requiring an annual report that ana-
lyzes the number of seats that each metro-
politan area is allocated under this System
for such aliens and modifies such allocation
if necessary.

SEC. 227. DIRECTIVE TO THE UNITED STATES
SENTENCING COMMISSION.

(a) IN GENERAL.—Pursuant to the author-
ity under section 994 of title 28, United
States Code, the United States Sentencing
Commission shall promulgate or amend the
sentencing guidelines, policy statements,
and official commentaries related to pass-
port fraud offenses, including the offenses
described in chapter 75 of title 18, United
States Code, as amended by section 208 of
this Act, to reflect the serious nature of such
offenses.

(b) REPORT.—Not later than one year after
the date of the enactment of this Act, the
United States Sentencing Commission shall
submit to the Committee on the Judiciary of
the Senate and the Committee on the Judici-
ary of the House of Representatives a report
on the implementation of this section.

SEC. 228. CANCELLATION OF VISAS.

Section 222(g) (8 U.S.C. 1202(g)) is amend-
ed—

(1) in paragraph (1)—

(A) by striking ‘‘Attorney General’’ and in-
serting ‘‘Secretary’’;

(B) by inserting ‘‘or otherwise violated any
of the terms of the nonimmigrant classifica-
tion in which the alien was admitted,” be-
fore ‘‘such visa’’; and

(C) by inserting ‘‘and any other non-
immigrant visa issued by the United States
that is in the possession of the alien’ after
“such visa’’; and

(2) in paragraph (2)(A), by striking ‘‘(other
than the visa described in paragraph (1))
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issued in a consular office located in the
country of the alien’s nationality’” and in-
serting ‘‘(other than a visa described in para-
graph (1)) issued in a consular office located
in the country of the alien’s nationality or
foreign residence’’.

TITLE III-WORKSITE ENFORCEMENT

Sec. 301. Purposes.

Sec. 302. Unlawful Employment of Aliens.

Sec. 303. Effective Date.

Sec. 304. Disclosure of Certain Taxpayer
Information to Assist in Immi-
gration Enforcement.

Sec. 305. Increasing Security and Integrity
of Social Security Cards.

Sec. 306. Increasing Security and Integrity
of Identity Documents.

Sec. 307. Voluntary Advanced Verification
Program to Combat Identity
Theft.

Sec. 308. Responsibilities of the Social Se-

curity Administration.

Sec. 309. Immigration Enforcement Sup-
port by the Internal Revenue
Service and the Social Scurity
Administration.

Sec. 310. Authorization of appropriations.

TITLE III—WORKSITE ENFORCEMENT
SEC. 301. PURPOSES.

(a) To continue to prohibit the hiring, re-
cruitment, or referral of unauthorized aliens.

(b) To require that each employer take rea-
sonable steps to verify the identity and work
authorization status of all its employees,
without regard to national origin and citi-
zenship status.

(c) To authorize the Secretary of Homeland
Security to access records of other Federal
agencies for the purposes of confirming iden-
tity, authenticating lawful presence and pre-
venting identity theft and fraud related to
unlawful employment.

(d) To ensure that the Commissioner of So-
cial Security has the necessary authority to
provide information to the Secretary of
Homeland Security that would assist in the
enforcement of the immigration laws.

(e) To authorize the Secretary of Homeland
Security to confirm issuance of state iden-
tity documents, including driver’s licenses,
and to obtain and transmit individual photo-
graphic images held by states for identity
authentication purposes.

(f) To collect information on employee
hires.

(g) To electronically secure a social secu-
rity number in the Employment Eligibility
Verification System (EEVS) at the request
of an individual who has been confirmed to
be the holder of that number, and to prevent
fraudulent use of the number by others.

(h) To provide for record retention of
EEVS inquiries, to prevent identity fraud
and employment authorization fraud.

(i) To employ fast track regulatory and
procurement procedures to expedite imple-
mentation of this Title and pertinent sec-
tions of the INA for a period of two years
from enactment.

(j) To establish the following:

(i) a document verification process requir-
ing employers to inspect, copy, and retain
identity and work authorization documents;

(ii) an EEVS requiring employers to obtain
confirmation of an individual’s identity and
work authorization;

(iii) procedures for employers to register
for the EEVS and to confirm work eligibility
through the EEVS;

(iv) a streamlined enforcement procedure
to ensure efficient adjudication of violations
of this Title;

(v) a system for the imposition of civil pen-
alties and their enforcement, remission or
mitigation;

(vi) an enhancement of criminal and civil
penalties;
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(vii) increased coordination of information
and enforcement between the Internal Rev-
enue Service and the Department of Home-
land Security regarding employers who have
violations related to the employment of un-
authorized aliens;

(viii) increased penalties under the Inter-
nal Revenue Code for employers who have
violations relating to the employment of un-
authorized aliens.

SEC. 302. UNLAWFUL EMPLOYMENT OF ALIENS.

(a) Section 274A of the Immigration and
Nationality Act (8 U.S.C. 1324a) is amended
to read as follows:

‘“(a) MAKING EMPLOYMENT OF UNAUTHOR-
IZED ALIENS UNLAWFUL.—

‘(1) IN GENERAL.—It is unlawful for an em-
ployer—

“(A) to hire, or to recruit or refer for a fee,
an alien for employment in the United
States knowing or with reckless disregard
that the alien is an unauthorized alien (as
defined in subsection (b)(1)) with respect to
such employment; or

‘“(B) to hire, or to recruit or refer for a fee,
for employment in the United States an indi-
vidual without complying with the require-
ments of subsections (c) and (d).

¢“(2) CONTINUING EMPLOYMENT.—It is unlaw-
ful for an employer, after hiring an alien for
employment, to continue to employ the
alien in the United States knowing or with
reckless disregard that the alien is (or has
become) an unauthorized alien with respect
to such employment.

*“(3) USE OF LABOR THROUGH CONTRACT.—For
purposes of this section, an employer who
uses a contract, subcontract, or exchange to
obtain the labor of an alien in the United
States knowing that the alien is an unau-
thorized alien (as defined in subsection
(b)(1)) with respect to performing such labor,
shall be considered to have hired the alien
for employment in the United States in vio-
lation of paragraph (1)(A)).

‘“(A) By regulation, the Secretary may re-
quire, for purposes of ensuring compliance
with the immigration laws, that an employer
include in a written contract, subcontract,
or exchange an effective and enforceable re-
quirement that the contractor or subcon-
tractor adhere to the immigration laws of
the United States, including use of EEVS.

‘““(B) The Secretary may establish proce-
dures by which an employer may obtain con-
firmation from the Secretary that the con-
tractor or subcontractor has registered with
the EEVS and is utilizing the EEVS to verify
its employees.

‘“(C) The Secretary may establish such
other requirements for employers using con-
tractors or subcontractors as the Secretary
deems necessary to prevent knowing viola-
tions of this paragraph.

‘(4) APPLICATION TO FEDERAL GOVERN-
MENT.—For purposes of this section, the term
“employer’’ includes entities in any branch
of the Federal Government.

‘‘(5) DEFENSE.—An employer that estab-
lishes that it has complied in good faith with
the requirements of subsections (c)(1)
through (c¢)(4), pertaining to document
verification requirements, and subsection (d)
has established an affirmative defense that
the employer has not violated paragraph
(1)(A) with respect to such hiring, recruiting,
or referral, however:

“(A) until such time as the Secretary has
required an employer to participate in the
EEVS or such participation is permitted on
a voluntary basis pursuant to subsection (d),
a defense is established without a showing of
compliance with subsection (d); and

‘“(B) to establish a defense, the employer
must also be in compliance with any addi-
tional requirements that the Secretary may
promulgate by regulation pursuant to sub-
sections (c), (d), and (k).
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‘(6) An employer is presumed to have
acted with knowledge or reckless disregard if
the employer fails to comply with written
standards, procedures or instructions issued
by the Secretary. Such standards, procedures
or instructions shall be objective and
verifiable.

*“(b) DEFINITIONS.—

‘(1) DEFINITION OF UNAUTHORIZED ALIEN.—
As used in this section, the term ‘unauthor-
ized alien’ means, with respect to the em-
ployment of an alien at a particular time,
that the alien is not at that time either—

‘“(A) an alien lawfully admitted for perma-
nent residence; or

‘(B) authorized to be so employed by this
Act or by the Secretary.

‘(2) DEFINITION OF EMPLOYER.—For pur-
poses of this section, the term ‘‘employer’”’
means any person or entity hiring, recruit-
ing, or referring an individual for employ-
ment in the United States.

‘(c) DOCUMENT VERIFICATION REQUIRE-
MENTS.—

“Any employer hiring, recruiting, or refer-
ring an individual for employment in the
United States shall take all reasonable steps
to verify that the individual is authorized to
work in the United States, including the re-
quirements of subsection (d) and the fol-
lowing paragraphs:

‘(1) Attestation after examination of docu-
mentation.

‘“‘(A) IN GENERAL.—The employer must at-
test, under penalty of perjury and on a form
prescribed by the Secretary, that it has
verified the identity and work authorization
status of the individual by examining:—

‘(i) a document described in subparagraph
(B); or

‘“(ii) a document described in subparagraph

(C) and a document described in subpara-
graph (D).
Such attestation may be manifested by a
handwritten or electronic signature. An em-
ployer has complied with the requirement of
this paragraph with respect to examination
of documentation if the employer has fol-
lowed applicable regulations and any written
procedures or instructions provided by the
Secretary and if a reasonable person would
conclude that the documentation is genuine
and establishes the employee’s identity and
authorization to work, taking into account
any information provided to the employer by
the Secretary, including photographs.

‘(B) DOCUMENTS ESTABLISHING BOTH EM-
PLOYMENT AUTHORIZATION AND IDENTITY.—A
document described in this subparagraph is
an individual’s—

‘(i) United States passport, or passport
card issued pursuant to the Secretary of
State’s authority under 22 U.S.C. 211a;

‘“(ii) permanent resident card or other doc-
ument issued by the Secretary or Secretary
of State to aliens authorized to work in the
United States, if the document—

‘(D) contains a photograph of the indi-
vidual, biometric data, such as fingerprints,
or such other personal identifying informa-
tion relating to the individual as the Sec-
retary finds, by regulation, sufficient for the
purposes of this subsection;

“(IT) is evidence of authorization for em-
ployment in the United States; and

‘(III) contains security features to make it
resistant to tampering, counterfeiting, and
fraudulent use; or

¢(iii) temporary interim benefits card
valid under section 218C(c) of the Immigra-
tion and Nationality Act, as amended by
Section 602 of the Comprehensive Immigra-
tion Reform Act of 2007, bearing a photo-
graph and an expiration date, and issued by
the Secretary to aliens applying for tem-
porary worker status under the Z-visa.

¢(C) DOCUMENT ESTABLISHING IDENTITY OF
INDIVIDUAL.—A document described in this
subparagraph includes—
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‘(i) an individual’s drivers license or iden-
tity card issued by a State, the Common-
wealth of the Northern Mariana Islands, or
an outlying possession of the United States,
provided that the issuing state or entity has
certified to the Secretary of Homeland Secu-
rity that it is in compliance with the min-
imum standards required under section 202 of
the REAL ID Act of 2005 (division B of Public
Law 109-13) (49 U.S.C. 30301 note) and imple-
menting regulations issued by the Secretary
of Homeland Security once those require-
ments become effective;

‘(i) an individual’s driver’s license or
identity card issued by a State, the Com-
monwealth of the Northern Mariana Islands,
or an outlying possession of the United
States which is not compliant with section
202 of the REAL ID Act of 2005 if—

‘“(I) the driver’s license or identity card
contains the individual’s photograph as well
as the individual’s name, date of birth, gen-
der, height, eye color and address,

‘“(IT) the card has been approved for this
purpose in accordance with timetables and
procedures established by the Secretary pur-
suant to subsection (c)(1)(F) of this section,
and

‘“(IITI) the card is presented by the indi-
vidual and examined by the employer in
combination with a U.S. birth certificate, or
a Certificate of Naturalization, or a Certifi-
cate of Citizenship, or such other documents
as may be prescribed by the Secretary,

‘“(iii) for individuals under 16 years of age
who are unable to present a document listed
in clause (i) or (ii), documentation of per-
sonal identity of such other type as the Sec-
retary finds provides a reliable means of
identification, provided it contains security
features to make it resistant to tampering,
counterfeiting, and fraudulent use; or

‘‘(iv) other documentation evidencing iden-
tity as identified by the Secretary in his dis-
cretion, with notice to the public provided in
the Federal Register, to be acceptable for
purposes of this section, provided that the
document, including any electronic security
measures linked to the document, contains
security features that make the document as
resistant to tampering, counterfeiting, and
fraudulent use as the documents listed in
(B)(D), B(ii), or (C)(D).

‘(D) DOCUMENTS EVIDENCING EMPLOYMENT
AUTHORIZATION.—The following documents
may be accepted as evidence of employment
authorization—

‘(i) a social security account number card
issued by the Commissioner of Social Secu-
rity (other than a card which specifies on its
face that the card is not valid for employ-
ment in the United States). The Secretary,
in consultation with the Commissioner of
Social Security, may require by publication
of a notice in the Federal Register that only
a social security account number card de-
scribed in Section 305 of this Title be accept-
ed for this purpose; or

‘“(ii) any other documentation evidencing
authorization of employment in the United
States which the Secretary declares, by pub-
lication in the Federal Register, to be ac-
ceptable for purposes of this section, pro-
vided that the document, including any elec-
tronic security measures linked to the docu-
ment contains security features to make it
resistant to tampering, counterfeiting, and
fraudulent use.

‘“(E) AUTHORITY TO PROHIBIT USE OF CER-
TAIN DOCUMENTS.—If the Secretary finds that
any document or class of documents de-
scribed in subparagraph (B), (C), or (D) as es-
tablishing employment authorization or
identity does not reliably establish such au-
thorization or identity or is being used
fraudulently to an unacceptable degree, the
Secretary shall, with notice to the public
provided in the Federal Register, prohibit or
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restrict the use of that document or class of
documents for purposes of this subsection.

“(F) After June 1, 2013, no driver’s license
or state identity card may be accepted if it
does not comply with the REAL ID Act of
2005. This paragraph (c)(1)(F) shall have no
effect on paragraphs (c)(1)(B), (c)(1)(C)({ii),
(©)(M(C)(iv), or (c)1)(D).

‘(2) INDIVIDUAL ATTESTATION OF EMPLOY-
MENT AUTHORIZATION.—The individual must
attest, under penalty of perjury on the form
prescribed by the Secretary, that the indi-
vidual is a citizen or national of the United
States, an alien lawfully admitted for per-
manent residence, or an alien who is author-
ized under this Act or by the Secretary to be
hired, recruited, or referred for such employ-
ment. Such attestation may be manifested
by either a hand-written or electronic signa-
ture.

‘(3) RETENTION OF VERIFICATION FORM.—
After completion of such form in accordance
with paragraphs (1) and (2), the employer
must retain a paper, microfiche, microfilm,
or electronic version of the form and make it
available for inspection by officers of the De-
partment of Homeland Security (or persons
designated by the Secretary), the Special
Counsel for Immigration-Related Unfair Em-
ployment Practices, or the Department of
Labor during a period beginning on the date
of the hiring, recruiting, or referral of the in-
dividual and ending—

‘“(A) in the case of the recruiting or refer-
ral for a fee (without hiring) of an individual,
seven years after the date of the recruiting
or referral; and

‘(B) in the case of the hiring of an indi-
vidual—

‘(i) seven years after the date of such hir-
ing; or

‘(i) two years after the date the individ-
ual’s employment is terminated, whichever
is earlier.

‘‘(4) Copying of documentation and record-
keeping required.

““(A) Notwithstanding any other provision
of law, the employer shall copy all docu-
ments presented by an individual pursuant
to this subsection and shall retain a paper,
microfiche microfilm, or electronic copy as
prescribed in paragraph (3), but only (except
as otherwise permitted under law) for the
purposes of complying with the requirements
of this subsection. Such copies shall reflect
the signatures of the employer and the em-
ployee, as well as the date of receipt.

‘““(B) The employer shall also maintain
records of Social Security Administration
correspondence regarding name and number
mismatches or no-matches and the steps
taken to resolve such issues.

‘(C) The employer shall maintain records
of all actions and copies of any correspond-
ence or action taken by the employer to
clarify or resolve any issue that raises rea-
sonable doubt as to the validity of the alien’s
identity or work authorization.

‘(D) The employer shall maintain such
records as prescribed in this subsection. The
Secretary may prescribe the manner of rec-
ordkeeping and may require that additional
records be kept or that additional documents
be copied and maintained. The Secretary
may require that these documents be trans-
mitted electronically, and may develop auto-
mated capabilities to request such docu-
ments.

‘() PENALTIES.—An employer that fails to
comply with any requirement of this sub-
section shall be penalized under subsection
(e)(D)(B).

‘(6) NO AUTHORIZATION OF NATIONAL IDEN-
TIFICATION CARDS.—Nothing in this section
shall be construed to authorize, directly or
indirectly, the issuance or use of national
identification cards or the establishment of
national identification card.
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“(T) The employer shall use the procedures
for document verification set forth in this
paragraph for all employees without regard
to national origin or citizenship status.

¢(d) EMPLOYMENT ELIGIBILITY VERIFICATION
SYSTEM.—”(1) IN GENERAL.—The Secretary, in
cooperation and consultation with the Sec-
retary of State, the Commissioner of Social
Security, and the states, shall implement
and specify the procedures for EEVS. The
participating employers shall timely register
with EEVS and shall use EEVS as described
in subsection (d)(5).

¢“(2) IMPLEMENTATION SCHEDULE.—

““(A) As of the date of enactment of this
section, the Secretary in his discretion, with
notice to the public provided in the Federal
Register, is authorized to require any em-
ployer or industry which the Secretary de-
termines to be part of the critical infrastruc-
ture, a federal contractor, or directly related
to the national security or homeland secu-
rity of the United States to participate in
the EEVS. This requirement may be applied
to both newly hired and current employees.
The Secretary shall notify employers subject
to this subparagraph 30 days prior to EEVS.

“(B) No later than 6 months after the date
of enactment of this section, the Secretary
shall require additional employers or indus-
tries to participate in the EEVS. This re-
quirement shall be applied to new employees
hired, and current employees subject to
reverification because of expiring work au-
thorization documentation or expiration of
immigration status, on or after the date on
which the requirement takes effect. The Sec-
retary, by notice in the Federal Register,
shall designate these employers or indus-
tries, in his discretion, based upon risks to
critical infrastructure, national security,
immigration enforcement, or homeland secu-
rity needs.

¢“(C) No later than 18 months after the date
of enactment of this section, the Secretary
shall require all employers to participate in
the EEVS with respect to newly hired em-
ployees and current employees subject to
reverification because of expiring work au-
thorization documentation or expiration of
immigration status.

‘(D) No later than three years after the
date of enactment of this section, all em-
ployers shall participate in the EEVS with
respect to new employees, all employees
whose identity and employment authoriza-
tion have not been previously verified
through EEVS, and all employees in Z status
who have not previously presented a secure
document evidencing their Z status. The
Secretary may specify earlier dates for par-
ticipation in the EEVS in his discretion for
some or all classes of employer or employee.

‘“(E) The Secretary shall create the nec-
essary systems and processes to monitor the
functioning of the EEVS, including the vol-
ume of the workflow, the speed of processing
of queries, and the speed and accuracy of re-
sponses. These systems and processes shall
be audited by the Government Account-
ability Office months after the date of enact-
ment of this section and 24 months after the
date of enactment of this section. The Gov-
ernment Accountability Office shall report
the results of the audits to Congress.

¢“(3) PARTICIPATION IN EEVS.—The Secretary
has the following discretionary authority to
require or to permit participation in the
EEVS—

“(A) To permit any employer that is not
required to participate in the EEVS to do so
on a voluntary basis;

““(B) To require any employer that is re-
quired to participate in the EEVS with re-
spect to its newly hired employees also to do
so with respect to its current workforce if
the Secretary has reasonable cause to be-
lieve that the employer has engaged in any
violation of the immigration laws.
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‘‘(4) CONSEQUENCE OF FAILURE TO PARTICI-
PATE.—If an employer is required under this
subsection to participate in the EEVS and
fails to comply with the requirements of
such program with respect to an individual—

““(A) such failure shall be treated as a vio-
lation of subsection (a)(1)(B) of this section
with respect to that individual, and

‘(B) a rebuttable presumption is created
that the employer has violated subsection
(a)(1)(A) or (a)(2) of this section.
Subparagraph (B) shall not apply in any
prosecution under subsection 274A(f)(1).

‘“(5) PROCEDURES FOR PARTICIPANTS IN THE
EEVS.—

‘“(A) In general.—An employer partici-
pating in the EEVS must register in the
EEVS and conform to the following proce-
dures in the event of hiring, recruiting, or
referring any individual for employment in
the United States:

‘(1) REGISTRATION OF EMPLOYERS.—The
Secretary, through notice in the Federal
Register, shall prescribe procedures that em-
ployers must follow to register in the EEVS.
In prescribing these procedures the Sec-
retary shall have authority to require em-
ployers to provide:

‘“(I) employer’s name;

‘“(II) employer’s Employment Identifica-
tion Number (EIN);

‘(IIT) company address;

‘(IV) name, position and social security
number of the employer’s employees access-
ing the EEVS; and

(V) such other information as the Sec-

retary deems necessary to ensure proper use
and security of the EEVS.
The Secretary shall require employers to un-
dergo such training as the Secretary deems
necessary to ensure proper use and security
of the EEVS. To the extent practicable, such
training shall be made available electroni-
cally.

‘(i) PROVISION OF ADDITIONAL INFORMA-
TION.—The employer shall obtain from the
individual (and the individual shall provide)
and shall record in such manner as the Sec-
retary may specify:—

‘() an individual’s social security account
number,

‘“(IT) if the individual does not attest to
United States nationality under subsection
(c)(2) of this section, such identification or
authorization number established by the De-
partment of Homeland Security as the Sec-
retary of Homeland Security shall specify,
and

‘“(ITIT) such other information as the Sec-
retary may require to determine the identity
and work authorization of an employee.

¢(iii) PRESENTATION OF DOCUMENTATION.—
The employer, and the individual whose
identity and employment eligibility are
being confirmed, shall fulfill the require-
ments of subsection (c¢) of this section.

“(iv) PRESENTATION OF BIOMETRICS.—Em-
ployers who are enrolled in the Voluntary
Advanced Verification Program to Combat
Identity Theft under section 307 of this title
shall, in addition to documentary evidence
of identity and work eligibility, electroni-
cally provide the fingerprints of the indi-
vidual to the Department of Homeland Secu-
rity.

¢“(B) SEEKING CONFIRMATION.—

‘“(i) The employer shall use the EEVS to
provide to the Secretary all required infor-
mation in order to obtain confirmation of
the identity and employment eligibility of
any individual no earlier than the date of
hire and no later than on the first day of em-
ployment (or recruitment or referral, as the
case may be). An employer may not, how-
ever, make the starting date of an individ-
ual’s employment contingent on the receipt
of confirmation of the identity and employ-
ment eligibility.
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‘“(ii) For reverification of an employee
with a limited period of work authorization
(including Z card holder), all required
verification procedures must be complete on
the date the employee’s work authorization
expires.

¢(iii) For initial verification of an em-
ployee hired before the employer is subject
to the employment eligibility verification
system, all required procedures must be com-
plete on such date as the Secretary shall
specify in accordance with subparagraph
(D (2)(D).

‘“(iv) The Secretary shall provide, and the
employer shall utilize, as part of EEVS, a
method of communicating notices and re-
quests for information or action on the part
of the employer with respect to expiring
work authorization or status and other mat-
ters. Additionally, the Secretary shall pro-
vide a method of notifying employers of a
confirmation, nonconfirmation or a notice
that further action is required (‘‘further ac-
tion notice’’). The employer shall commu-
nicate to the individual that is the subject of
the verification all information provided to
the employer by the EEVS for communica-
tion to the individual.

¢(C) CONFIRMATION OR NONCONFIRMATION.—

‘(i) Initial response.—The verification sys-
tem shall provide a confirmation, noncon-
firmation, or a further action notice of an in-
dividual’s identity and employment eligi-
bility at the time of the inquiry, unless for
technological reasons or due to unforeseen
circumstances, the EEVS is unable to pro-
vide such confirmation or further action no-
tice. In such situations, the system shall
provide confirmation or further action no-
tice within 3 business days of the initial in-
quiry. If providing confirmation or further
action notice, the EEVS shall provide an ap-
propriate code indicating such confirmation
or such further action notice.

¢“(i1) CONFIRMATION UPON INITIAL INQUIRY.—
When the employer receives an appropriate
confirmation of an individual’s identity and
work eligibility under the EEVS, the em-
ployer shall record the confirmation in such
manner as the Secretary may specify.

“‘(iii) FURTHER ACTION NOTICE UPON INITIAL
INQUIRY AND SECONDARY VERIFICATION.—

‘“(I) FURTHER ACTION NOTICE.—If the em-
ployer receives a further action notice of an
individual’s identity or work eligibility
under the EEVS, the employer shall inform
the individual without delay for whom the
confirmation is sought of the further action
notice and any procedures specified by the
Secretary for addressing the further action
notice. The employee must acknowledge in
writing the receipt of the further action no-
tice from the employer.

‘“(II) CONTEST.—Within ten business days
from the date of notification to the em-
ployee, the employee must contact the ap-
propriate agency to contest the further ac-
tion notice and, if the Secretary so requires,
appear in person at the appropriate Federal
or state agency for purposes of verifying the
individual’s identity and employment au-
thorization. The Secretary, in consultation
with the Commissioner of Social Security
and other appropriate Federal and State
agencies, shall specify an available sec-
ondary verification procedure to confirm the
validity of information provided and to pro-
vide a final confirmation or nonconfirma-
tion. An individual contesting a further ac-
tion notice must attest under penalty of per-
jury to his identity and employment author-
ization.

“(IIT) No CONTEST.—If the individual does
not contest the further action notice within
the period specified in subparagraph
(5)(C)(iii)(II), a final nonconfirmation shall
issue. The employer shall then record the
nonconfirmation in such manner as the Sec-
retary may specify.
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“(IV) FINALITY.—The EEVS shall provide a
final confirmation or nonconfirmation with-
in 10 business days from the date of the em-
ployee’s contesting of the further action no-
tice. As long as the employee is taking the
steps required by the Secretary and the
agency that the employee has contacted to
resolve a further action notice, the Sec-
retary shall extend the period of investiga-
tion until the secondary verification proce-
dure allows the Secretary to provide final
confirmation or nonconfirmation. If the em-
ployee fails to take the steps required by the
Secretary and the appropriate agency, a
final nonconfirmation may be issued to that
employee.

(V) RE-EXAMINATION.—Nothing in this sec-
tion shall prevent the Secretary from reex-
amining a case where a final confirmation
has been provided if subsequently received
information indicates that the individual
may not be work authorized.

In no case shall an employer terminate em-
ployment of an individual solely because of a
failure of the individual to have identity and
work eligibility confirmed under this section
until a nonconfirmation becomes final and
the period to timely file an administrative
appeal has passed, and in the case where an
administrative appeal has been denied, the
period to timely file a petition for judicial
review has passed. When final confirmation
or nonconfirmation is provided, the con-
firmation system shall provide an appro-
priate code indicating such confirmation or
nonconfirmation. An individual’s failure to
contest a further action notice shall not be
considered an admission of guilt with respect
to any violation of this section or any provi-
sion of law.

‘(D) CONSEQUENCES OF NONCONFIRMATION.—

‘(i) TERMINATION OF CONTINUED EMPLOY-
MENT.—If the employer has received a final
nonconfirmation regarding an individual,
the employer shall terminate employment
(or recruitment or referral) of the individual,
unless the individual files an administrative
appeal of a final nonconfirmation notice
under paragraph (7) within the time period
prescribed in that paragraph and the Sec-
retary or the Commissioner stays the final
nonconfirmation notice pending the resolu-
tion of the administrative appeal.

¢“(ii) CONTINUED EMPLOYMENT AFTER FINAL
NONCONFIRMATION.—If the employer con-
tinues to employ (or to recruit or refer) an
individual after receiving final nonconfirma-
tion (unless the individual filed an adminis-
trative appeal of a final nonconfirmation no-
tice under paragraph (7) within the time pe-
riod prescribed in that paragraph and the
Secretary of the Commissioner stayed the
final nonconfirmation notice pending the
resolution of the administrative appeal), a
rebuttable presumption is created that the
employer has violated subsections (a)(1)(A)
and (a)(2) of this section. The previous sen-
tence shall not apply in any prosecution
under subsection (f)(1) of this section.

‘“(E) OBLIGATION TO RESPOND TO QUERIES
AND ADDITIONAL INFORMATION.—

‘(i) Employers are required to comply with
requests from the Secretary through EEVS
for information, including queries con-
cerning current and former employees that
relate to the functioning of the EEVS, the
accuracy of the responses provided by the
EEVS, and any suspected fraud or identity
theft in the use of the EEVS. Failure to com-
ply with such a request is a violation of sec-
tion (a)(1)(B).

‘(ii) Individuals being verified through
EEVS may be required to take further action
to address irregularities identified in the
documents relied upon for purposes of em-
ployment verification. The employer shall
communicate to the individual any such re-
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quirement for further actions and shall
record the date and manner of such commu-
nication. The individual must acknowledge
in writing the receipt of this communication
from the employer. Failure to communicate
such a requirement is a violation of section
@ M®B).

“‘(iii) The Secretary is authorized, with no-
tice to the public provided in the Federal
Register, to implement, clarify, and supple-
ment the requirements of this paragraph. in
order to facilitate the functioning of the.
EEVS or to prevent fraud or identity theft in
the use of the EEVS.

“(F) IMPERMISSIBLE USE OF THE EEVS.—

‘(1) An employer may not use the EEVS to
verify an individual prior to extending to the
individual an offer of employment.

‘“(ii) An employer may not require an indi-
vidual to verify the individual’s own employ-
ment eligibility through the EEVS as a con-
dition of extending to that individual an
offer of employment. Nothing in this para-
graph shall be construed to prevent an em-
ployer from encouraging an employee or a
prospective employee from verifying the em-
ployee’s or a prospective employee’s own em-
ployment eligibility prior to obtaining em-
ployment pursuant to paragraph (5)(H).

‘“(iii) An employer may not terminate an
individual’s employment solely because that
individual has been issued a further action
notice.

‘“(iv) An employer may not take the fol-
lowing actions solely because an individual
has been issued a further action notice:

‘“(I) reduce salary, bonuses or other com-
pensation due to the employee;

‘“(IT) suspend the employee without pay;

“(ITI) reduce the hours that the employee
is required to work if such reduction is ac-
companied by a reduction in salary, bonuses
or other compensation due to the employee,
except that, with the agreement of the em-
ployee, an employer may provide an em-
ployee with reasonable time off without pay
in order to contest and resolve the further
action notice received by the employee; or

‘(IV) deny the employee the training nec-
essary to perform the employment duties for
which the employee has been hired.

‘“(v) An employer may not, in the course of
utilizing the procedures for document
verification set forth in subsection (c), re-
quire that a prospective employee present
additional documents or different documents
than those prescribed under that subsection.

‘(vi) The Secretary of Homeland Security
shall develop the necessary policies and pro-
cedures to monitor employers’ use of the
EEVS and their compliance with the require-
ments set forth in this section. Employers
are required to comply with requests from
the Secretary for information related to any
monitoring, audit or investigation under-
taken pursuant to this subparagraph.

‘‘(vii) The Secretary of Homeland Security,
in consultation with the Secretary of Labor,
shall establish and maintain a process by
which any employee (or any prospective em-
ployee who would otherwise have been hired)
who has reason to believe that an employer
has violated subparagraphs (i)-(v) may file a
complaint against the employer.

‘Y(viii) Any employer found to have vio-
lated subparagraphs (i)—(v) shall pay civil
penalty of up to $10,000 for each violation.

“(ix) This paragraph is not intended to,
and does not, create any right, benefit, trust,
or responsibility, whether substantive or
procedural, enforceable at law or equity by a
party against the United States, its depart-
ments, agencies, instrumentalities, entities,
officers, employees, or agents, or any person,
nor does it create any right of review in a ju-
dicial proceeding.

‘(x) No later than 3 months after the date
of enactment of this section, the Secretary
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of Homeland Security, in cooperation with
the Secretary of Labor and the Adminis-
trator of the Small Business Administration,
shall conduct a campaign to disseminate in-
formation respecting the rights and remedies
prescribed under this section. Such campaign
shall be aimed at increasing the knowledge
of employers, employees, and the general
public concerning employer and employee
rights, responsibilities and remedies under
this section.

“(I) In order to carry out the campaign
under this paragraph, the Secretary of
Homeland Security may, to the extent
deemed appropriate and subject to the avail-
ability of appropriations, contract with pub-
lic and private organizations for outreach ac-
tivities under the campaign.

“(II) There are authorized to be appro-
priated to carry out this paragraph
$40,000,000 for each fiscal year 2007 through
2009.

“(G) Based on a regular review of the
EEVS and the document verification proce-
dures to identify fraudulent use and to assess
the security of the documents being used to
establish identity or employment authoriza-
tion, the Secretary in consultation with the
Commissioner of Social Security may mod-
ify by Notice published in the Federal Reg-
ister the documents that must be presented
to the employer, the information that must
be provided to EEVS by the employer, and
the procedures that must be followed by em-
ployers with respect to any aspect of the
EEVS if the Secretary in his discretion con-
cludes that the modification is necessary to
ensure that EEVS accurately and reliably
determines the work authorization of em-
ployees while providing protection against
fraud and identity theft.

“(H) Subject to appropriate safeguards to
prevent misuse of the system, the Secretary
in consultation with the Commissioner of
Social Security, shall establish secure proce-
dures to permit an individual who seeks to
verify the individual’s own employment eli-
gibility prior to obtaining or changing em-
ployment, to contact the appropriate agency
and, in a timely manner, correct or update
the information used by the EEVS.

‘(6) PROTECTION FROM LIABILITY FOR AC-
TIONS TAKEN ON THE BASIS OF INFORMATION
PROVIDED BY THE CONFIRMATION SYSTEM.—NoO
employer participating in the EEVS shall be
liable under any law for any employment-re-
lated action taken with respect to the em-
ployee in good faith reliance on information
provided through the confirmation system.

“(7) ADMINISTRATIVE REVIEW.—

““(A) IN GENERAL.—An individual who re-
ceives a final nonconfirmation notice may,
not later than 15 days after the date that
such notice is received, file an administra-
tive appeal of such final notice. An indi-
vidual who did not timely contest a further
action notice may not avail himself of this
paragraph. Unless the Secretary of Home-
land Security, in consultation with the Com-
missioner of Social Security, specifies other-
wise, all administrative appeals shall be filed
as follows:

‘(1) NATIONALS OF THE UNITED STATES—AnN
individual claiming to be a national of the
United States shall file the administrative
appeal with the Commissioner.

‘“(ii) ALIENS.—An individual claiming to be
an alien authorized to work in the United
States shall file the administrative appeal
with the Secretary.

‘(B) REVIEW FOR ERROR.—The Secretary
and the Commissioner shall each develop
procedures for resolving administrative ap-
peals regarding final nonconfirmations based
upon the information that the individual has
provided, including any additional evidence
that was not previously considered. Appeals
shall be resolved within 30 days after the in-
dividual has submitted all evidence relevant
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to the appeal. The Secretary and the Com-
missioner may, on a case by case basis for
good cause, extend this period in order to en-
sure accurate resolution of an appeal before
him. Administrative review under this para-
graph (7) shall be limited to whether the
final nonconfirmation notice is supported by
the weight of the evidence.

‘(C) ADMINISTRATIVE RELIEF.—The relief
available under this paragraph (7) is limited
to an administrative order upholding, revers-
ing, modifying, amending, or setting aside
the final nonconfirmation notice. The Sec-
retary or the Commissioner shall stay the
final nonconfirmation notice pending the
resolution of the administrative appeal un-
less the Secretary or the Commissioner de-
termines that the administrative appeal is
frivolous, unlikely to succeed on the merits,
or filed for purposes of delay and terminates
the stay.

‘(D) DAMAGES, FEES AND COSTS.—NO money
damages, fees or costs may be awarded in the
administrative review process, and no court
shall have jurisdiction to award any dam-
ages, fees or costs relating to such adminis-
trative review under the Equal Access to
Justice Act or any other law.

*‘(8) JUDICIAL REVIEW.—

“(A) EXCLUSIVE PROCEDURE.—Notwith-
standing any other provision of law (statu-
tory or nonstatutory) including sections 1361
and 1651 of title 28, no court shall have juris-
diction to consider any claim against the
United States, or any of its agencies, offi-
cers, or employees, challenging or otherwise
relating to a final nonconfirmation notice or
to the EEVS, except as specifically provided
by this paragraph. Judicial review of a final
nonconfirmation notice is governed only by
chapter 158 of title 28, except as provided
below.

‘(B) REQUIREMENTS FOR REVIEW OF A FINAL
NONCONFIRMATION NOTICE.—With respect to
review of a final nonconfirmation notice
under subsection (a), the following require-
ments apply:

‘(i) DEADLINE.—The petition for review
must be filed no later than 30 days after the
date of the completion of the administrative
appeal.

‘(ii) VENUE AND FORMS.—The petition for
review shall be filed with the United States
Court of Appeals for the judicial circuit
wherein the petitioner resided when the final
nonconfirmation notice was issued. The
record and briefs do not have to be printed.
The court of appeals shall review the pro-
ceeding on a typewritten record and on type-
written briefs.

‘‘(iii) SERVICE.—The respondent is either
the Secretary of Homeland Security or the
Commissioner of Social Security, but not
both, depending upon who issued (or af-
firmed) the final nonconfirmation notice. In
addition to serving the respondent, the peti-
tioner must also serve the Attorney General.

‘“(iv) PETITIONER’S BRIEF.—The petitioner
shall serve and file a brief in connection with
a petition for judicial review not later than
40 days after the date on which the adminis-
trative record is available, and may serve
and file a reply brief not later than 14 days
after service of the brief of the respondent,
and the court may not extend these dead-
lines, except for good cause shown. If a peti-
tioner fails to file a brief within the time
provided in this paragraph, the court shall
dismiss the appeal unless a manifest injus-
tice would result. The court of appeals may
set an expedited briefing schedule.

(V) SCOPE AND STANDARD FOR REVIEW.—
The court of appeals shall decide the petition
only on the administrative record on which
the final nonconfirmation order is based. The
burden shall be on the petitioner to show
that the final nonconfirmation decision was
arbitrary, capricious, not supported by sub-
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stantial evidence, or otherwise not in accord-
ance with law. Administrative findings of
fact are conclusive unless any reasonable ad-
judicator would be compelled to conclude to
the contrary.

“(vi) STAY.—The court of appeals shall
stay the final nonconfirmation notice pend-
ing its decision on the petition for review un-
less the court determines that the petition
for review is frivolous, unlikely to succeed
on the merits, or filed for purposes of delay,

“(C) EXHAUSTION OF ADMINISTRATIVE REM-
EDIES.—A court may review a final noncon-
firmation order only if—

‘(1) the petitioner has exhausted all ad-
ministrative remedies available to the alien
as of right, and

‘(2) another court has not decided the va-
lidity of the order, unless the reviewing
court finds that the petition presents
grounds that could not have been presented
in the prior judicial proceeding or that the
remedy provided by the prior proceeding was
inadequate or ineffective to test the validity
of the order.

‘(D) LIMIT ON INJUNCTIVE RELIEF.—Regard-
less of the nature of the action or claim or of
the identity of the party or parties bringing
the action, no court (other than the Supreme
Court) shall have jurisdiction or authority to
enjoin or restrain the operation of the provi-
sions in this section, other than with respect
to the application of such provisions to an
individual petitioner.

‘(99 MANAGEMENT OF EMPLOYMENT ELIGI-
BILITY VERIFICATION SYSTEM.—

““(A) IN GENERAL.—The Secretary is author-
ized to establish, manage and modify an
EEVS that shall—

‘(i) respond to inquiries made by partici-
pating employers at any time through the
internet concerning an individual’s identity
and whether the individual is authorized to
be employed;

‘‘(i1) maintain records of the inquiries that
were made, of confirmations provided (or not
provided), and of the codes provided to em-
ployers as evidence of their compliance with
their obligations under the EEVS; and

‘“(iii) provide information to, and request
action by, employers and individuals using
the system, including notifying employers of
the expiration or other relevant change in an
employee’s employment authorization, and
directing an employer to convey to the em-
ployee a request to contact the appropriate
Federal or State agency.

‘“(B) DESIGN AND OPERATION OF SYSTEM.—
The EEVS shall be designed and operated—

‘(i) to maximize its reliability and ease of
use by employers consistent with insulating
and protecting the privacy and security of
the underlying information;

‘“(ii) to respond accurately to all inquiries
made by employers on whether individuals
are authorized to be employed and to reg-
ister any times when the system is unable to
receive inquiries;

‘‘(iii) to maintain appropriate administra-
tive, technical, and physical safeguards to
prevent unauthorized disclosure of personal
information;

(iv) to allow for auditing use of the system
to detect fraud and identity theft, and to
preserve the security of the information in
all of the system, including but not limited
to the following:

‘“(I) to develop and use algorithms to de-
tect potential identity theft, such as mul-
tiple uses of the same identifying informa-
tion or documents;

‘“(IT) to develop and use algorithms to de-
tect misuse of the system by employers and
employees;

‘(IIT) to develop capabilities to detect
anomalies in the use of the system that may
indicate potential fraud or misuse of the sys-
tem; and
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“(IV) to audit documents and information
submitted by potential employees to em-
ployers, including authority to conduct
interviews with employers and employees;

‘(v) to confirm identity and work author-
ization through verification of records main-
tained by the Secretary, other federal de-
partments, states, the Commonwealth of the
Northern Mariana Islands, or an outlying
possession of the United States, as deter-
mined necessary by the Secretary, including:

‘“(I) records maintained by the Social Se-
curity Administration as specified in (D);

“(IT) birth and death records maintained
by vital statistics agencies of any state or
other United States jurisdiction;

“(ITI) passport and visa records (including
photographs) maintained by the United
States Department of State; and

“(IV) State driver’s license or identity card
information (including photographs) main-
tained by State department of motor vehi-
cles; and

““(vi) to confirm electronically the issuance
of the employment authorization or identity
document and to display the digital photo-
graph that the issuer placed on the docu-
ment so that the employer can compare the
photograph displayed to the photograph on
the document presented by the employee. If
in exceptional cases a photograph is not
available from the issuer, the Secretary
shall specify a temporary alternative proce-
dure for confirming the authenticity of the
document.

‘(C) The Secretary is authorized, with no-
tice to the public provided in the Federal
Register, to issue regulations concerning
operational and technical aspects of the
EEVS and the efficiency, accuracy, and secu-
rity of the EEVS.

‘(D) ACCESS TO INFORMATION.—

‘(i) Notwithstanding any other provision
of law, the Secretary of Homeland Security
shall have access to relevant records de-
scribed at paragraph (9)(8)(v), for the pur-
poses of preventing identity theft and fraud
in the use of the EEVS and enforcing the
provisions of this section governing employ-
ment verification. State or other non-federal
jurisdiction that does not provide such ac-
cess shall not be eligible for any grant or
other program of financial assistance admin-
istered by the Secretary.

‘“(ii) The Secretary, in consultation with
the Commissioner of Social Security and
other appropriate Federal and State agen-
cies, shall develop policies and procedures to
ensure protection of the privacy and security
of personally identifiable information and
identifiers contained in the records accessed
pursuant to this paragraph and subparagraph
(d)(5)(E)({d). The Secretary, in consultation
with the Commissioner and other appro-
priate Federal and State agencies, shall de-
velop and deploy appropriate privacy and se-
curity training for the Federal and State em-
ployees accessing the records pursuant to
this paragraph and subparagraph (d)(6)(E)().

‘“(iii) The Chief Privacy Officer of the De-
partment of Homeland Security shall con-
duct regular privacy audits of the policies
and procedures established under subpara-
graph (9)(D)(ii), including any collection,
use, dissemination, and maintenance of per-
sonally identifiable information and any as-
sociated information technology systems, as
well as scope of requests for this informa-
tion. The Chief Privacy Officer shall review
the results of the audits and recommend to
the Secretary and the Privacy and Civil Lib-
erties Oversight Board any changes nec-
essary to improve the privacy protections of
the program.

‘“(E) RESPONSIBILITIES OF THE SECRETARY
OF HOMELAND SECURITY.—

‘(i) As part of the EEVS, the Secretary
shall establish reliable, secure method,
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which, operating through the EEVS and
within the time periods specified, compares
the name, alien identification or authoriza-
tion number, or other relevant information
provided in an inquiry against such informa-
tion maintained or accessed by the Secretary
in order to confirm (or not confirm) the va-
lidity of the information provided, the cor-
respondence of the name and number, wheth-
er the alien is authorized to be employed in
the United States (or, to the extent that the
Secretary determines to be feasible and ap-
propriate, whether the Secretary’s records
verify United States citizenship), and such
other information as the Secretary may pre-
scribe.

‘“(ii) As part of the EEVS, the Secretary
shall establish reliable, secure method,
which, operating through the EEVS, displays
the digital photograph described in para-
graph (A)(9)(B)(vi).

‘“(iii) The Secretary shall have authority
to prescribe when a confirmation, noncon-
firmation or further action notice shall be
issued.

‘“(iv) The Secretary shall perform regular
audits under the EEVS, as described in para-
graph (d)(9)(B)(iv) of this section and shall
utilize the information obtained from such
audits, as well as any information obtained
from the Commissioner of Social Security
pursuant to section 304 of the Comprehensive
Immigration Act of 2007, for the purposes of
this title and of immigration enforcement in
general.

‘“(v) The Secretary shall make appropriate
arrangements to allow employers who are
otherwise unable to access the EEVS to use
federal government facilities or public facili-
ties in order to utilize the EEVS.

‘“(F) RESPONSIBILITIES OF THE SECRETARY
OF STATE.—As part of the EEVS, the Sec-
retary of State shall provide to the Sec-
retary access to passport and visa informa-
tion as needed to confirm that passport or
passport card presented under section
(c)(1)(B) belongs to the subject of the EEVS
check, or that passport or visa photograph
matches an individual;

“(G) UPDATING INFORMATION.—The Com-
missioner of Social Security and the Secre-
taries of Homeland Security and State shall
update their information in a manner that
promotes maximum accuracy and shall pro-
vide a process for the prompt correction of
erroneous information.

¢(10) LIMITATION ON USE OF THE EMPLOY-
MENT ELIGIBILITY VERIFICATION SYSTEM.—
Notwithstanding any other provision of law,
nothing in this subsection shall be construed
to permit or allow any department, bureau,
or other agency of the United States Govern-
ment to utilize any information, database, or
other records assembled under this sub-
section for any purpose other than for the
enforcement and administration of the im-
migration laws, anti-terrorism laws, or for
enforcement of Federal criminal law related
to the functions of the EEVS, including pro-
hibitions on forgery, fraud and identity
theft.

““(11) UNAUTHORIZED USE OR DISCLOSURE OF
INFORMATION.—Any employee of the Depart-
ment of Homeland Security or another Fed-
eral or State agency who knowingly uses or
discloses the information assembled under
this subsection for a purpose other than one
authorized under this section shall pay a
civil penalty of $5,000-$50,000 for each viola-
tion.

¢“(12) Conforming amendment.—Public Law
104-208, Div. C, Title IV, Subtitle A, sections
401-05 are repealed, provided that nothing in
this subsection shall be construed to limit
the authority of the Secretary to allow or
continue to allow the participation of Basic
Pilot employers in the EEVS established by
this subsection.
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“(13) FunNDS.—In addition to any appro-
priated funds, the Secretary is authorized to
use funds provided in sections 286(m) and (n),
for the maintenance and operation of the
EEVS. EEVS shall be considered an immi-
gration adjudication service for purposes of
sections 286(m) and (n).

‘“(14) The employer shall use the proce-
dures for EEVS specified in this section for
all employees without regard to national ori-
gin or citizenship status.

‘‘(e) Compliance.—

‘(1) COMPLAINTS AND INVESTIGATIONS.—The
Secretary of Homeland Security shall estab-
lish procedures—

‘“(A) for individuals and entities to file
complaints respecting potential violations of
subsection (a) or (g)(1);

‘(B) for the investigation of those com-
plaints which the Secretary deems it appro-
priate to investigate; and

‘“(C) for the investigation of such other
violations of subsection (a) or (g)(1) as the
Secretary determines to be appropriate.

¢“(2) AUTHORITY IN INVESTIGATIONS.—In con-
ducting investigations and hearings under
this subsection—

‘“(A) immigration officers shall have rea-
sonable access to examine evidence of any
employer being investigated; and

‘(B) immigration officers designated by
the Secretary may compel by subpoena the
attendance of witnesses and the production
of evidence at any designated place in an in-
vestigation or case under this subsection. In
case of contumacy or refusal to obey a sub-
poena lawfully issued under this paragraph,
the Secretary may request that the Attorney
General apply in an appropriate district
court of the United States for an order re-
quiring compliance with such subpoena, and
any failure to obey such order may be pun-
ished by such court as a contempt thereof.
Failure to cooperate with such subpoena
shall be subject to further penalties, includ-
ing but not limited to further fines and the
voiding of any mitigation of penalties or ter-
mination of proceedings under subsection
(e)(3)(B).

““(3) COMPLIANCE PROCEDURES.—

“(A) PRE-PENALTY NOTICE.—If the Sec-
retary has reasonable cause to believe that
there has been a civil violation of this sec-
tion or the requirements of this section, in-
cluding but not limited to subsections (b),
(c), (d) and (k), and determines that further
proceedings are warranted, the Secretary
shall issue to the employer concerned a writ-
ten notice of the Department’s intention to
issue a claim for a monetary or other pen-
alty. Such pre-penalty notice shall:

‘(i) describe the violation;

‘“(ii) specify the laws and regulations alleg-
edly violated;

‘‘(iii) disclose the material facts which es-
tablish the alleged violation; and

‘“(iv) inform such employer that he or she
shall have a reasonable opportunity to make
representations as to why a claim for a mon-
etary or other penalty should not be im-
posed.

‘“(B) REMISSION OR MITIGATION OF PEN-
ALTIES.—Whenever any employer receives a
written pre-penalty notice of a fine or other
penalty in accordance with subparagraph
(A), the employer may file, within 15 days
from receipt of such notice, with the Sec-
retary a petition for the remission or mitiga-
tion of such fine or penalty, or a petition for
termination of the proceedings. The petition
may include any relevant evidence or proffer
of evidence the employer wishes to present,
and shall be filed and considered in accord-
ance with procedures to be established by
the Secretary. If the Secretary finds that
such fine, penalty, or forfeiture was incurred
erroneously, or finds the existence of such
mitigating circumstances as to justify the
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remission or mitigation of such fine or pen-
alty, the Secretary may remit or mitigate
the same upon such terms and conditions as
the Secretary deems reasonable and just, or
order termination of any proceedings relat-
ing thereto. Such mitigating circumstances
may include, but need not be limited to,
good faith compliance and participation in,
or agreement to participate in, the EEVS, if
not otherwise required.

This subparagraph shall not apply to an em-
ployer that has or is engaged in a pattern or
practice of violations of subsection (a)(1)(A),
(a)(1)(6), or (a)(2) or of any other require-
ments of this section.

‘“(C) PENALTY CLAIM.—After considering
evidence and representations, if any, offered
by the employer pursuant to subparagraph
(B), the Secretary shall determine whether
there was a violation and promptly issue a
written final determination setting forth the
findings of fact and conclusions of law on
which the determination is based. If the Sec-
retary determines that there was a violation,
the Secretary shall issue the final deter-
mination with a written penalty claim. The
penalty claim shall specify all charges in the
information provided under clauses (i)
through (iii) of subparagraph (A) and any
mitigation or remission of the penalty that
the Secretary deems appropriate.

¢“(4) CIVIL PENALTIES.—

““(A) HIRING OR CONTINUING TO EMPLOY UN-
AUTHORIZED ALIENS.—Any employer that vio-
lates any provision of subsection (a)(1)(A) or
(a)(2) shall:

‘(i) pay a civil penalty of $5,000 for each
unauthorized alien with respect to which
each violation of either subsection (a)(1)(A)
or (a)(2) occurred;

‘‘(ii) if an employer has previously been
fined under subsection (e)(4)(A), pay a civil
penalty of $10,000 for each unauthorized alien
with respect to which a violation of either
subsection (a)(1)(A) or (a)(2) occurred; and

‘“(iii) if an employer has previously been
fined more than once under subsection (e)(4),
pay a civil penalty of $25,000 for each unau-
thorized alien with respect to which a viola-
tion of either subsection has occurred. This
penalty shall apply, in addition to any pen-
alties previously assessed, to employers who
fail to comply with a previously issued and
final order under this section.

‘(iv) if an employer has previously been
fined more than twice under subsection
(e)(4)(A), pay a civil penalty of $75,000 for
each alien with respect to which a violation
of either subsection (a)(1) or (a)(2) occurred

‘“(v) In addition to any penalties previously
assessed an employer who fails to comply
with a previously issued and final order
under this section shall be fined $75,000 for
each violation.

*(B) RECORDKEEPING OR VERIFICATION PRAC-
TICES.—Any employer that violates or fails
to comply with any requirement of sub-
section (b), (¢), and (d), shall pay a civil pen-
alty as follows:

‘(i) pay a civil penalty of $1,000 for each
violation;

‘(ii) if an employer has previously been
fined under subsection (e)(4)(6), pay a civil
penalty of $2,000 for each violation; and

‘‘(iii) if an employer has previously been
fined more than once under subsection (e)(4),
pay a civil penalty of $5,000 for each viola-
tion. This penalty shall apply, in addition to
any penalties previously assessed, to employ-
ers who fail to comply with a previously
issued and final order under this section.

‘(iv) if an employer has previously been
fined more than twice under subsection
(e)(4)(B), pay a civil penalty of $15,000 for
each violation.

“(v) In addition to any penalties previously
assessed, an employer who fails to comply.
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with a previously issued and final order
under this section shall be fined $15,000 for
each violation.

‘“(C) OTHER PENALTIES.—The Secretary
may impose additional penalties for viola-
tions, including cease and desist orders, spe-
cially designed compliance plans to prevent
further violations, suspended fines to take
effect in the event of a further violation, and
in appropriate cases, the remedy provided by
paragraph (g)(2). All penalties in this section
may be adjusted every four years to account
for inflation as provided by law.

‘(D) The Secretary is authorized to reduce
or mitigate penalties imposed upon employ-
ers, based upon factors including, but not
limited to, the employer’s hiring volume,
compliance history, good-faith implementa-
tion of a compliance program, participation
in temporary worker program, and voluntary
disclosure of violations of this subsection to
the Secretary.

‘“(6) ORDER OF INTERNAL REVIEW AND CER-
TIFICATION OF COMPLIANCE.—

“If the Secretary has reasonable cause to
believe that an employer has failed to com-
ply with this section, the Secretary is au-
thorized, at any time, to require that the
employer certify that it is in compliance
with this section, or has instituted a pro-
gram to come into compliance. Within 60
days of receiving a notice from the Secretary
requiring such a certification, the employ-
er’s chief executive officer or similar official
with responsibility for, and authority to bind
the company on, all hiring and immigration
compliance notices shall certify under pen-
alty of perjury that the employer is in con-
formance with the requirements of sub-
sections (c)(1) through (c)(4), pertaining to
document verification requirements, and
with subsection (d), pertaining to the EEVS
(once that system is implemented according
to the requirements of (d)(1)), and with any
additional requirements that the Secretary
may promulgate by regulation pursuant to
subsections (¢), (d), and (k), or that the em-
ployer has instituted a program to come into
compliance with these requirements. At the
request of the employer, the Secretary may
extend the 60-day deadline for good cause.
The Secretary is authorized to publish in the
Federal Register standards or methods for
such certification, require specific record-
keeping practices with respect to such cer-
tifications, and audit the records thereof at
any time. This authority shall not be con-
strued to diminish or qualify any other pen-
alty provided by this section.

¢“(6) JUDICIAL REVIEW.—

““(A) Notwithstanding any other provision
of law (statutory or nonstatutory) including
sections 1361 and 1651 of title 28, no court
shall have jurisdiction to consider a final de-
termination or penalty claim issued under
subparagraph (3)(C), except as specifically
provided by this paragraph. Judicial review
of a final determination under paragraph
(e)(4) is governed only by chapter 158 of title
28, except as specifically provided below. The
filing of a petition as provided in this para-
graph shall stay the Secretary’s determina-
tion until entry of judgment by the court.
The Secretary is authorized to require that
petitioner provide, prior to filing for review,
security for payment of fines and penalties
through bond or other guarantee of payment
acceptable to the Secretary.

(B) REQUIREMENTS FOR REVIEW OF A FINAL
DETERMINATION.—With respect to judicial re-
view of a final determination or penalty
claim issued under subparagraph (3)(C), the
following requirements apply:

(i) DEADLINE.—The petition for review
must be filed no later than 30 days after the
date of the final determination or penalty
claim issued under subparagraph (3)(C).

(ii) VENUE AND FORMS.—The petition for re-
view shall be filed with the court of appeals
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for the judicial circuit wherein the employer
resided when the final determination or pen-
alty claim was issued. The record and briefs
do not have to be printed. The court of ap-
peals shall review the proceeding on a type-
written record and on typewritten briefs.

(iii) SERVICE.—The respondent is either the
Secretary of Homeland Security or the Com-
missioner of Social Security, but not both,
depending upon who issued (or affirmed) the
final nonconfirmation notice. In addition to
serving the respondent, the petitioner must
also serve the Attorney General.

(iv) PETITIONER’S BRIEF.—The petitioner
shall serve and file a brief in connection with
a petition for judicial review not later than
40 days after the date on which the adminis-
trative record is available, and may serve
and file a reply brief not later than 14 days
after service of the brief of the respondent,
and the court may not extend these dead-
lines, except for good cause shown. If a peti-
tioner fails to file a brief within the time
provided in this paragraph, the court shall
dismiss the appeal unless a manifest injus-
tice would result.

(V) SCOPE AND STANDARD FOR REVIEW.—The
court of appeals shall decide the petition
only on the administrative record on which
the final determination is based. The burden
shall be on the petitioner to show that the
final determination was arbitrary, capri-
cious, not supported by substantial evidence,
or otherwise not in accordance with law. Ad-
ministrative findings of fact are conclusive
unless any reasonable adjudicator would be
compelled to conclude to the contrary.

¢(C) EXHAUSTION OF ADMINISTRATIVE REM-
EDIES.—A court may review a final deter-
mination under subparagraph (3)(C) only if—

(1) the petitioner has exhausted all admin-
istrative remedies available to the petitioner
as of right, and

(2) another court has not decided the valid-
ity of the order, unless the reviewing court
finds that the petition presents grounds that
could not have been presented in the prior
judicial proceeding or that the remedy pro-
vided by the prior proceeding was inadequate
or ineffective to test the wvalidity of the
order.

(D) LIMIT ON INJUNCTIVE RELIEF.—Regard-
less of the nature of the action or claim or of
the identity of the party or parties bringing
the action, no court (other than the Supreme
Court) shall have jurisdiction or authority to
enjoin or restrain the operation of the provi-
sions in this section, other than with respect
to the application of such provisions to an
individual petitioner.

“(7) ENFORCEMENT OF ORDERS.—If an em-
ployer fails to comply with a final deter-
mination issued against that employer under
this subsection, and the final determination
is not subject to review as provided in para-
graph (6), the Attorney General may file suit
to enforce compliance with the final deter-
mination in any appropriate district court of
the United States. In any such suit, the va-
lidity and appropriateness of the final deter-
mination shall not be subject to review.

¢“(8) LIENS.—

““(A) CREATION OF LIEN.—If any employer
liable for a fee or penalty under this section
neglects or refuses to pay such liability and
fails to file a petition for review (if applica-
ble) as provided in paragraph 6 of this sub-
section, such liability is a lien in favor of the
United States on all property and rights to
property of such person as if the liability of
such person were a liability for a tax as-
sessed under the Internal Revenue Code of
1986. If a petition for review is filed as pro-
vided in paragraph 6 of this subsection, the
lien (if any) shall arise upon the entry of a
final judgment by the court. The lien con-
tinues for 20 years or until the liability is
satisfied, remitted, set aside, or is termi-
nated.
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‘“(B) EFFECT OF FILING NOTICE OF LIEN.—
Upon filing of a notice of lien in the manner
in which a notice of tax lien would be filed
under section 6323(f)(1) and (2) of the Internal
Revenue Code of 1986, the lien shall be valid
against any purchaser, holder of a security
interest, mechanic’s lien or judgment lien
creditor, except with respect to properties or
transactions specified in subsection (b), (c),
or (d) of section 6323 of the Internal Revenue
Code of 1986 for which a notice of tax lien
properly filed on the same date would not be
valid. The notice of lien shall be considered
a notice of lien for taxes payable to the
United States for the purpose of any State or
local law providing for the filing of a notice
of a tax lien. A notice of lien that is reg-
istered, recorded, docketed, or indexed in ac-
cordance with the rules and requirements re-
lating to judgments of the courts of the
State where the notice of lien is registered,
recorded, docketed, or indexed shall be con-
sidered for all purposes as the filing pre-
scribed by this section. The provisions of sec-
tion 3201(e) of chapter 176 of title 28 shall
apply to liens filed as prescribed by this sec-
tion.

‘(C) ENFORCEMENT OF A LIEN.—A lien ob-
tained through this process shall be consid-
ered a debt as defined by 28 U.S.C. §3002 and
enforceable pursuant to the Federal Debt
Collection Procedures Act.

“(f) CRIMINAL PENALTIES AND INJUNCTIONS
FOR PATTERN OR PRACTICE VIOLATIONS.—

‘(1) CRIMINAL PENALTY.—Any employer
which engages in a pattern or practice of
knowing violations of subsection (a)(1)(A) or
(a)(2) shall be fined not more than $75,000 for
each unauthorized alien with respect to
whom such a violation occurs, imprisoned
for not more than six months for the entire
pattern or practice, or both.

‘(2) ENJOINING OF PATTERN OR PRACTICE
VIOLATIONS.—Whenever the Secretary or the
Attorney General has reasonable cause to be-
lieve that an employer is engaged in a pat-
tern or practice of employment, recruit-
ment, or referral in violation of paragraph
(1)(A) or (2) of subsection (a), the Attorney
General may bring a civil action in the ap-
propriate district court of the United States
requesting such relief, including a perma-
nent or temporary injunction, restraining
order, or other order against the employer,
as the Secretary deems necessary.

‘‘(g) PROHIBITION OF INDEMNITY BONDS.—

‘(1) PROHIBITION.—It is unlawful for an em-
ployer, in the hiring, recruiting, or referring
for employment of any individual, to require
the individual to post a bond or security, to
pay or agree to pay an amount, or otherwise
to provide a financial guarantee or indem-
nity, against any potential liability arising
under this section relating to such hiring, re-
cruiting, or referring of the individual.

‘“(2) CIVIL PENALTY.—Any employer which
is determined, after notice and opportunity
for mitigation of the monetary penalty
under subsection (e), to have violated para-
graph (1) of this subsection shall be subject
to a civil penalty of $10,000 for each violation
and to an administrative order requiring the
return of any amounts received in violation
of such paragraph to the employee or, if the
employee cannot be located, to the general
fund of the Treasury.

“‘(h) GOVERNMENT CONTRACTS.

‘(1 EMPLOYERS.—Whenever an employer
who does not hold Federal contracts, grants,
or cooperative agreements is determined by
the Secretary to be a repeat violator of this
section or is convicted of a crime under this
section, the employer shall be subject to de-
barment from the receipt of Federal con-
tracts, grants, or cooperative agreements for
a period of up to two years in accordance
with the procedures and standards prescribed
by the Federal Acquisition Regulations. The
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Secretary or the Attorney General shall ad-
vise the Administrator of General Services of
any such debarment, and the Administrator
of General Services shall list the employer
on the List of Parties Excluded from Federal
Procurement and Nonprocurement Programs
for the period of the debarment. The Admin-
istrator of General Services, in consultation
with the Secretary and Attorney General,
may waive operation of this subsection or
may limit the duration or scope of the debar-
ment.

¢“(2) CONTRACTORS AND RECIPIENTS.—When-
ever an employer who holds Federal con-
tracts, grants, or cooperative agreements is
determined by the Secretary to be a repeat
violator of this section or is convicted of a
crime under this section, the employer shall
be subject to debarment from the receipt of
Federal contracts, grants, or cooperative
agreements for a period of up to two years in
accordance with the procedures and stand-
ards prescribed by the Federal Acquisition
Regulations. Prior to debarring the em-
ployer, the Secretary, in cooperation with
the Administrator of General Services, shall
advise all agencies holding contracts, grants,
or cooperative agreements with the em-
ployer of the proceedings to debar the em-
ployer from the receipt of new Federal con-
tracts, grants, or cooperative agreements for
a period of up to two years. After consider-
ation of the views of agencies holding con-
tracts, grants or cooperative agreements
with the employer, the Secretary may, in
lieu of proceedings to debar the employer
from the receipt of new Federal contracts,
grants, or cooperative agreements for a pe-
riod of up to two years, waive operation of
this subsection, limit the duration or scope
of the proposed debarment, or may refer to
an appropriate lead agency the decision of
whether to seek debarment of the employer,
for what duration, and under what scope in
accordance with the procedures and stand-
ards prescribed by the Federal Acquisition
Regulation. However, any proposed debar-
ment predicated on an administrative deter-
mination of liability for civil penalty by the
Secretary or the Attorney General shall not
be reviewable in any debarment proceeding.

‘“(3) Indictments for violations of this sec-
tion or adequate evidence of actions that
could form the basis for debarment under
this subsection shall be considered a cause
for suspension under the procedures and
standards for suspension prescribed by the
Federal Acquisition Regulation.

‘“(4) Inadvertent violations of record-
keeping or verification requirements, in the
absence of any other violations of this sec-
tion, shall not be a basis for determining
that an employer is a repeat violator for pur-
poses of this subsection;

‘(1) MISCELLANEOUS PROVISIONS.—

‘(1 DOCUMENTATION.—In providing docu-
mentation or endorsement of authorization
of aliens (other than aliens lawfully admit-
ted for permanent residence) authorized to
be employed in the United States, the Sec-
retary shall provide that any limitations
with respect to the period or type of employ-
ment or employer shall be conspicuously
stated on the documentation or endorse-
ment.

‘“(2) PREEMPTION.—The provisions of this
section preempt any State or local law that
requires the use of the EEVS in fashion that
conflicts with federal policies, procedures or
timetables, or that imposes civil or criminal
sanctions (other than through licensing and
similar laws) upon those who employ, or re-
cruit or refer for fee for employment, unau-
thorized aliens.

‘“(j) DEPOSIT OF AMOUNTS RECEIVED.—EX-
cept as otherwise specified, civil penalties
collected under this section shall be depos-
ited by the Secretary into the general fund
of the Treasury.
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“(k) NO MATCH NOTICE.—

‘(1) For the purpose of this subsection, no
match notice is written notice from the So-
cial Security Administration (SSA) to an
employer reporting earnings on Form W-2
that employees’ names or corresponding so-
cial security account numbers fail to match
SSA records. The Secretary, in consultation
with the Commissioner of the Social Secu-
rity Administration, is authorized to estab-
lish by regulation requirements for verifying
the identity and work authorization of em-
ployees who are the subject of no-match no-
tices. The Secretary shall establish by regu-
lation a reasonable period during which an
employer must allow an employee who is
subject to a no-match notice to resolve the
no match notice with no adverse employ-
ment consequences to the employee. The
Secretary may also establish penalties for
noncompliance by regulation.

‘(1) CHALLENGES TO VALIDITY—

‘(1) IN GENERAL.—Any right, benefit, or
claim not otherwise waived or limited pursu-
ant to this section is available in an action
instituted in the United States District
Court for the District of Columbia, but shall
be limited to determinations of—

‘“(A) whether this section, or any regula-
tion issued to implement this section, vio-
lates the Constitution of the United States;
or

‘(B) whether such regulation issued by or
under the authority of the Secretary to im-
plement this section, is contrary to applica-
ble provisions of this section or was issued in
violation of title 5, chapter 5, United States
Code.

‘(2) DEADLINES FOR BRINGING ACTIONS.—
Any action instituted under this paragraph
must be filed no later than 90 days after the
date the challenged section or regulation de-
scribed in clause (i) or (ii) of subparagraph
(A) is first implemented.

‘“(3) CLASS ACTIONS.—The court may not
certify a class under Rule 23 of the Federal
Rules of Civil Procedure in any action under
this section.

‘““(4) RULE OF CONSTRUCTION.—In deter-
mining whether the Secretary’s interpreta-
tion regarding any provision of this section
is contrary to law, a court shall accord to
such interpretation the maximum deference
permissible under the Constitution.

“(6) NO ATTORNEYS’ FEES.—Notwith-
standing any other provision of law, the
court shall not award fees or other expenses
to any person or entity based upon any ac-
tion relating to this Title brought pursuant
to this section (1).”

SEC. 303. EFFECTIVE DATE.

This title shall become effective on the
date of enactment.

SEC. 304. DISCLOSURE OF CERTAIN TAXPAYER
INFORMATION TO ASSIST IN IMMI-
GRATION ENFORCEMENT.

(a) DISCLOSURE OF CERTAIN TAXPAYER IDEN-
TITY INFORMATION.—

(1) IN GENERAL.—Section 6103(1) of the In-
ternal Revenue Code of 1986 is amended by
adding at the end the following new para-
graph:

“(21) DISCLOSURE OF CERTAIN TAXPAYER
IDENTITY INFORMATION BY SOCIAL SECURITY
ADMINISTRATION TO DEPARTMENT OF HOME-
LAND SECURITY.—

““(A) IN GENERAL.—From taxpayer identity
information or other information which has
been disclosed or otherwise made available
to the Social Security Administration and
upon written request by the Secretary of
Homeland Security (in this paragraph re-
ferred to as the ‘Secretary’), the Commis-
sioner of Social Security shall disclose di-
rectly to officers, employees, and contrac-
tors of the Department of Homeland Secu-
rity—
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‘(i) the taxpayer identity information of
each person who has filed an information re-
turn required by reason of section 6051 after
calendar year 2005 and before the date speci-
fied in subparagraph (D) which contains—

“(D 1 (or any greater number the Secretary
shall request) taxpayer identifying number,
name, and address of any employee (within
the meaning of such section) that did not
match the records maintained by the Com-
missioner of Social Security, or

“(II) 2 (or any greater number the Sec-
retary shall request) names, and addresses of
employees (within the meaning of such sec-
tion), with the same taxpayer identifying
number, and the taxpayer identity of each
such employee, and

‘(i) the taxpayer identity of each person
who has filed an information return required
by reason of section 6051 after calendar year
2005 and before the date specified in subpara-
graph (D) which contains the taxpayer’ iden-
tifying number (assigned under section 6109)
of an employee (within the meaning of sec-
tion 6051)—

¢“(I) who is under the age of 14 (or any less-
er age the Secretary shall request), accord-
ing to the records maintained by the Com-
missioner of Social Security,

“(IT) whose date of death, according to the
records so maintained, occurred in calendar
year preceding the calendar year for which
the information return was filed,

“(III) whose taxpayer identifying number
is contained in more than one (or any great-
er number the Secretary shall request) infor-
mation return filed in such calendar year, or

“(IV) who is not authorized to work in the
United States, according to the records
maintained by the Commissioner of Social
Security,

and the taxpayer identity and date of birth
of each such employee.

‘(B) REIMBURSEMENT.—The Secretary shall
transfer to the Commissioner the funds nec-
essary to cover the additional cost directly
incurred by the Commissioner in carrying
out the searches or manipulations requested
by the Secretary.”

(2) COMPLIANCE BY DHS CONTRACTORS WITH
CONFIDENTIALITY SAFEGUARDS.—

(A) IN GENERAL.—Section 6103(p) of such
Code is amended by adding at the end the
following new paragraph:

‘(9) DISCLOSURE TO DHS CONTRACTORS.—
Notwithstandingany other provision of this
section, no return or return information
shall be disclosed to any contractor of the
Department of Homeland Security unless
such Department, to the satisfaction of the
Secretary—

‘““(A) has requirements in effect which re-
quire each such contractor which would have
access to returns or return information. to
provide safeguards (within the meaning of
paragraph (4)) to protect the confidentiality
of such returns or return information,

‘“(B) agrees to conduct an on-site review
every 3 years (mid-point review in the case of
contracts or agreements of less than years in
duration) of each contractor to determine
compliance with such requirements,

“(C) submits the findings of the most re-
cent review conducted under subparagraph
(B) to the Secretary as part of the report re-
quired by paragraph (4)(E), and

‘(D) certifies to the Secretary for the most
recent annual period that such contractor is
in compliance with all such requirements.

“The certification required by subpara-
graph (D) shall include the name and address
of each contractor, a description of the con-
tract or agreement with such contractor,
and the duration of such contract or agree-
ment,”’,

(3) CONFORMING AMENDMENTS.—
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(A) Section 6103(a)(3) of such Code is
amended by striking ‘“‘or (20)”’ and inserting
£(20), or (21)”.

(B) Section 6103(p)(3)(A) of such Code is
amended by adding at the end the following
new sentence: ‘“The Commissioner of Social
Security shall provide to the Secretary such
information as the Secretary may require in
carrying out this paragraph with respect to
return information inspected or disclosed
under the authority of subsection (1)(21).”.

(C) Section 6103(p)(4) of such Code is
amended—

(i) by striking ‘‘or (17)” both places it ap-
pears and inserting “(17), or (21)’; and

(ii) by striking ‘‘or (20)” each place it ap-
pears and inserting*‘‘(20), or (21)’.

(D) Section 6103(p)(8)(B) of such Code is
amended by inserting ‘‘or paragraph (9)”
after ‘‘subparagraph (A)’.

(E) Section 7213(a)(2) of such Code is
amended by striking ‘‘or (20)” and inserting
£(20), or (21)7,

(b) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Secretary of Homeland Security such
sums as are necessary to carry out the
amendments made by this section.

(c) REPEAL OF REPORTING REQUIREMENTS.—

(1) REPORT ON EARNINGS OF ALIENS NOT AU-
THORIZED TO WORK.—Subsection (c) of section
290 of the Immigration and Nationality Act
(8 U.S.C. 1360) is repealed.

(2) REPORT ON FRAUDULENT USE OF SOCIAL
SECURITY ACCOUNT NUMBERS.—Subsection (b)
of section 414 of the Illegal Immigration Re-
form and Immigrant Responsibility Act of
1996 (division C of Public Law 104-208; 8
U.S.C. 1360 note) is repealed.

(d) EFFECTIVE DATES.—

(1) IN GENERAL.—The amendments made by
subsection (a) shall apply to disclosures
made after the date of the enactment of this
Act.

(2) CERTIFICATIONS.—The first certification
under section 6103(p)(9)(D) of the Internal
Revenue Code of 1986, as added by subsection
(a)(2), shall be made with respect to calendar
year 2007.

(3) REPEALS.—The repeals made by sub-
section (c) shall take effect on the date of
the enactment of this Act.

SEC. 305. INCREASING SECURITY AND INTEGRITY
OF SOCIAL SECURITY CARDS.

(a) FRAUD-RESISTANT, TAMPER-RESISTANT
AND WEAR-RESISTANT SOCIAL SECURITY
CARDS.—

(1) ISSUANCE.—

(A) PRELIMINARY WORK.—Not later than 180
days after the date of enactment of this
title, the Commissioner of Social Security
shall begin work to administer and issue—
fraud-resistant, tamper-resistant Social Se-
curity cards.

(B) COMPLETION.—Not later than two years
after the date of enactment of this title, the
Commissioner of Social Security shall only
issue fraud-resistant, tamper-resistant and
wear-resistant Social Security cards.

(2) AMENDMENT.—Section 205(¢c)(2)(G) of the
Social Security Act (42 U.S.C. 405(c)(2)(G)) is
amended to read—

‘(i) The Commissioner of Social Security
shall issue a social security card to each in-
dividual at the time of the issuance of a so-
cial security account number to such indi-
vidual. The social security card shall be
fraud-resistant, tamper-resistant and wear-
resistant.”

(3) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated such
sums as may be necessary to carry out this
subsection and the amendments made by
this subsection.

(4) REPORT ON FEASIBILITY OF INCLUDING
BIOMETRICS.—Within 180 days of enactment,
the Commissioner of Social Security shall
provide to Congress a report on the utility,
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costs and feasibility of including a photo-
graph and other biometric information on
the Social Security Card.

(b) MULTIPLE CARDS.—Section 205(c)(2)(G)
of the Social Security Act (42 U.S.C.
405(c)(2)(G)) is further amended by adding at
the end the following:

‘“(ii) The Commissioner of Social Security
shall not issue a replacement Social Secu-
rity card to any individual unless the Com-
missioner determines that the purpose for
requiring the issuance of the replacement
document is legitimate.”

SEC. 306. INCREASING SECURITY AND INTEGRITY
OF IDENTITY DOCUMENTS

(a) PURPOSE.—The Secretary of Homeland
Security, shall establish the State Records
Improvement Grant Program (referred to in
this section as the ‘Program’), under which
the Secretary may award grants to States
for the purpose of advancing the purposes of
this Act and of issuing or implementing
plans to issue driver’s license and identity
cards that can be used for purposes of
verifying identity under this Title and that
comply with the state license requirements
in section 202 of the REAL 10 Act of 2005 (di-
vision B of Public Law 109-13; 49 U.S.C. 30301
note).

(b) States that do not certify their intent
to comply with the REAL ID Act and imple-
menting regulations or that do not submit a
compliance plan acceptable to the Secretary
are not eligible for grants under the Pro-
gram. Driver’s license or identification cards
issued by States that do not comply with
REAL ID may not be used to verify identity
under this Title except under conditions ap-
proved by the Secretary.

(c) GRANTS AND CONTRACTS AUTHORIZED.—

(1) IN GENERAL.—The Secretary is author-
ized to award grants, subject to the avail-
ability of appropriations, to a State to pro-
vide assistance to such State agency to meet
the deadlines for the issuance of a driver’s li-
cense which meets the requirements of sec-
tion 202 of the REAL 10 Act of 2005 (division
B of Public Law 109-13; 49 U.S.C. 30301 note).

(2) DURATION.—Grants may be awarded
under this subsection during fiscal years 2007
through 2011.

(3) COMPETITIVE BASIS.—The Secretary
shall give priority to States whose REAL ID
implementation plan is compatible with the
employment verification systems, processes,
and implementation schedules set forth in
Section 302, as determined by the Secretary.
Minimum standards for compatibility will
include the ability of the State to promptly
verify the document and provide access to
the digital photograph displayed on the doc-
ument.

(4) Where the Secretary of Homeland Secu-
rity determines that compliance with REAL
ID and with the requirements of the employ-
ment verification system can best be met by
awarding grants or contracts to a State, a
group of States, a government agency, or a
private entity, the Secretary may utilize
Program funds to award such a grant,
grants, contract or contracts.

() On an expedited basis, the Secretary
shall award grants or contracts for the pur-
pose of improving the accuracy and elec-
tronic availability of states’ records of
births, deaths, driver’s licenses, and of other
records necessary for implementation of
EEVS and as otherwise necessary to advance
the purposes of this Act.

(d) USE orF FUNDS.—Grants or contracts
awarded pursuant to the Program may be
used to assist State compliance with the
REAL ID requirements, including, but not
limited to—

(1) upgrade and maintain technology

(2) obtain equipment;

(3) hire additional personnel;

(4) cover operational costs, including over-
time; and
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(5) such other resources as are available to
assist that agency.

(e) APPLICATION.—

(1) IN GENERAL.—Each eligible state seek-
ing a grant under this section shall submit
an application to the Secretary at such time,
in such manner, and accompanied by such in-
formation as the Secretary may reasonably
require.

(2) CONTENTS.—Each application submitted
pursuant to paragraph (1) shall—

(A) describe the activities for which assist-
ance under this section is sought; and

(B) provide such additional assurances as
the Secretary determines to be essential to
ensure compliance with the requirements of
this section.

(f) CONDITIONS.—AIll grants under the Pro-
gram shall be conditioned on the recipient
providing REAL ID compliance certification
and implementation plans acceptable to the
Secretary which include—

(1) adopting appropriate security measures
to protect against improper issuance of driv-
er’s licenses and identity cards, tampering
with electronic issuance systems, and iden-
tity theft as the Secretary may prescribe;

(2) ensuring introduction and maintenance
of such security features and other measures
necessary to make the documents issued by
recipient resistant to tampering, counter-
feiting, and fraudulent use as the Secretary
may prescribe; and

(3) ensuring implementation and mainte-
nance of such safeguards for the security of
the information contained on these docu-
ments as the Secretary may prescribe.

All grants shall also be conditioned on the
recipient agreeing to adhere to the time-
tables and procedures for issuing REAL ID
driver’s licenses and identification cards as
specified in section 274A(c)(1)(F).

All grants shall further be conditioned on
the recipient agreeing to implement the re-
quirements of this Act and any imple-
menting regulations to the satisfaction of
the Secretary of Homeland Security.

(g) AUTHORIZATION OF APPROPRIATIONS IN
GENERAL.—There is authorized to be appro-
priated $300,000,000 for each of fiscal years
2007 through 2011 to carry out the provisions
of this section.

(h) SUPPLEMENT NOT SUPPLANT.—Amounts
appropriated for grants under this section
shall be used to supplement and not supplant
other State and local public funds obligated
for the purposes provided under this title.

(i) ADDITIONAL USES.—Amounts authorized
under this section may also be used to assist
in sharing of law enforcement information
between States and the Department of
Homeland Security for purposes of imple-
menting Section 602(c), at the discretion of
the Secretary.

SEC. 307. VOLUNTARY ADVANCED VERIFICATION
PROGRAM TO COMBAT IDENTITY
THEFT.

(a) VOLUNTARY ADVANCED VERIFICATION
PROGRAM.—The Secretary shall establish and
make available a voluntary program allow-
ing employers to submit and verify an em-
ployee’s fingerprints for purposes of deter-
mining the identity and work authorization
of the employee.

(1) IMPLEMENTATION DATE.—No later than
18 months after the date of enactment of this
Act, the Secretary shall implement the vol-
untary advanced verification program and
make it available to employers willing to
volunteer in the program.

(2) VOLUNTARY PARTICIPATION.—The finger-
print verification program is voluntary; em-
ployers are not required to participate in it.

(b) LIMITED RETENTION PERIOD FOR FINGER-
PRINTS.—

(1) The Secretary shall only maintain fin-
gerprint records of U.S. Citizen that were
submitted by an employer through the EEVS
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for 10 business days, upon which such records
shall be purged from any EEVS-related sys-
tem unless the fingerprints have been or-
dered to be retained for purposes of a fraud
or similar investigation by a government
agency with criminal or other investigative
authority.

(2) Exception: For purposes of preventing
identity theft or other harm, a U.S. Citizen
employee may request in writing that his
fingerprint records be retained for employee
verification purposes by the Secretary. In
such instances of written consent, the Sec-
retary may retain such fingerprint records
until notified in writing by the U.S. Citizen
of his withdrawal of consent, at which time
the Secretary must purge such fingerprint
records within 10 business days unless the
fingerprints have been ordered to be retained
for purposes of a fraud or similar investiga-
tion by government agency with an inde-
pendent criminal or other investigative au-
thority.

(¢) LIMITED USE OF FINGERPRINTS SUB-
MITTED FOR PROGRAM.—The Secretary and
the employer may use any fingerprints taken
from the employee and transmitted for
querying the EEVS solely for the purposes of
verifying identity and employment eligi-
bility during the employee verification proc-
ess. Such transmitted fingerprints may not
be used for any other purpose. This provision
does not alter any other provisions regarding
the use of non-fingerprint information in the
EEVS.

(d) SAFEGUARDING OF FINGERPRINT INFOR-
MATION.—The Secretary, subject to specifica-
tions and limitations set forth under this
section and other relevant provisions of this
Act, shall be responsible for safely and se-
curely maintaining and storing all finger-
prints submitted under this program.

SEC. 308. RESPONSIBILITIES OF THE SOCIAL SE-
CURITY ADMINISTRATION.

Section 205(c)(12) of the Social Security
Act, 42 U.S.C. 405(¢c)(2), is amended by adding
at the end the following new subparagraphs:

‘(I) RESPONSIBILITIES OF THE COMMISSIONER
OF SOCIAL SECURITY.—

‘(i) As part of the verification system, the
Commissioner of Social Security shall, sub-
ject to the provisions of section 274A(d) of
the Immigration and Nationality Act, estab-
lish reliable, secure method that, operating
through the EEVS and within the time peri-
ods specified in section 274A(d) of the Immi-
gration and Nationality Act:

‘(1) compares the name, social security ac-
count number and available citizenship in-
formation provided in an inquiry against
such information maintained by the Com-
missioner in order to confirm (or not con-
firm) the validity of the information pro-
vided regarding an individual whose identity
and employment eligibility must be con-
firmed;

‘“(2) the correspondence of the name, num-
ber, and any other identifying information;

‘‘(3) whether the name and number belong
to an individual who is deceased;

‘“(4) whether an individual is a national of
the United States (when available); and

‘“(6) whether the individual has presented
social security account number that is not
valid for employment.

The EEVS shall not disclose or release so-
cial security information to employers
through the confirmation system (other than
such confirmation or nonconfirmation).

‘(i) SOCIAL SECURITY ADMINISTRATION
DATABASE IMPROVEMENTS.—For purposes of
preventing identity theft, protecting em-
ployees, and reducing burden on employers,
and notwithstanding section 6103 of title 26,
United States Code, the Commissioner of So-
cial Security in consultation with the Sec-
retary, shall review the Social Security Ad-
ministration databases and information
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technology to identify any deficiencies and
discrepancies related to name, birth date,
citizenship status, or death records of the so-
cial security accounts and social security ac-
count holders likely to contribute to fraudu-
lent use of documents, or identity theft, or
to affect the proper functioning of the EEVS
and shall correct any identified errors. The
Commissioner shall ensure that a system for
identifying and correcting such deficiencies
and discrepancies is adopted to ensure the
accuracy of the Social Security Administra-
tion’s databases.

¢‘(iii) NOTIFICATION TO ‘FREEZE’ USE OF SO-
CIAL SECURITY NUMBER.—The Commissioner
of Social Security in consultation with the
Secretary of Homeland Security, shall estab-
lish a secure process whereby an individual
can request that the Commissioner preclude
any confirmation under the EEVS based on
that individual’s Social Security number
until it is reactivated by that individual.”
SEC. 309. IMMIGRATION ENFORCEMENT SUP-

PORT BY THE INTERNAL REVENUE
SERVICE AND THE SOCIAL SECU-
RITY ADMINISTRATION.

(a) TIGHTENING REQUIREMENTS FOR THE
PROVISION OF SOCIAL SECURITY NUMBERS ON
FORM W-2 WAGE AND TAX STATEMENTS.—

Section 6724 of the Internal Revenue Code
of 1986 (relating to waiver; definitions and
special rules) is amended by adding at the
end the following new subsection:

‘(f) Special rules with respect to social se-
curity numbers on withholding exemption
certificates.

‘“(1) Reasonable cause waiver not to apply.

Subsection (a) shall not apply with respect
to the social security account number of an
employee furnished under section 6051 (a)(2).

‘(2) EXCEPTION.—‘‘(A) IN GENERAL.—Except
as provided in subparagraph (B), [paragraph
(1)] shall not apply in any case in which the
employer—

‘(i) receives confirmation that the discrep-
ancy described in section 205(c)(2)(I) of the
Social Security Act has been resolved, or

‘“(ii) corrects a clerical error made by the
employer with respect to the social security
account number of an employee within 60
days after notification wunder section
205(c)(2)(1) of the Social Security Act that
the social security account number con-
tained in wage records provided to the Social
Security Administration by the employer
with respect to the employee does not match
the social security account number of the
employee contained in relevant records oth-
erwise maintained by the Social Security
Administration.

‘(B) Exception not applicable to frequent
offenders. Subparagraph (A) shall not
apply—

‘(1) in any case in which not less than 50 of
the statements required to be made by an
employer pursuant to section 6051 either fail
to include an employee’s social security ac-
count number or include an incorrect social
security account number, or

‘“(ii) with respect to any employer who has
received written notification under section
205(c)(2)(1) of the Social Security Act during
each of the 3 preceding taxable years that
the social security account numbers in the
wage records provided to the Social Security
Administration by such employer with re-
spect to 10 more employees do not match rel-
evant records otherwise maintained by the
Social Security Administration.”’

(b) ENFORCEMENT.—

(1) IN GENERAL.—Not later than 90 days
after the date of the enactment of this Act,
the Secretary of the Treasury, in consulta-
tion with the Secretary of Homeland Secu-
rity, shall establish a unit within the Crimi-
nal Investigation office of the Internal Rev-
enue Service to investigate violations of the
Internal Revenue Code of 1986 related to the
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employment of individuals who are not au-
thorized to work in the United States.

(2) SPECIAL AGENTS; SUPPORT STAFF.—The
Secretary of the Treasury shall assign to the
unit a minimum of 10 full-time special
agents and necessary support staff and is au-
thorized to employ up to 200 full time special
agents for this unit based on investigative
requirements and work load.

(3) REPORTS.—During each of the first 5
calendar years beginning after the establish-
ment of such unit and biennially thereafter,
the unit shall transmit to Congress a report
that describes its activities and includes the
number of investigations and cases referred
for prosecution.

(c) INCREASE IN PENALTY ON EMPLOYER
FAILING TO FILE CORRECT INFORMATION RE-
TURNS.—Section 6721 of such Code (relating
to failure to file correct information returns)
is amended as follows—

(1) in subsection (a)(1)—

(A) by striking ‘‘$50’" and inserting ‘‘$200”’,
and

(B) by striking
‘$1,000,000"",

(2) in subsection (b)(1)(A), by striking ‘‘$15
in lieu of $50” and inserting ¢‘$60 in lieu of
$200”,

(3) in subsection (b)(1)(B), by striking
¢“$75,000”" and inserting ‘‘$300,000"’,

(4) in subsection (b)(2)(A), by striking ‘‘$30
in lieu of $50° and inserting ‘“$120 in lieu of
$200”,

(5) in subsection (b)(2)(B), by striking
¢‘$150,000” and inserting *“$600,000"",

(6) in subsection (d)(A) in paragraph (1)—

(1) by striking ‘*‘$100,000” for ‘$250,000’ " and
inserting ‘‘‘$400,000° for °$1,000,000’”’ in sub-
paragraph (A),

(ii) by striking ‘‘$25,000° for ‘$75,000""" and
inserting ¢ ‘$100,000° for ¢$300,000°*° in sub-
paragraph (B), and

(iii) by striking ‘‘‘$50,000° for <$150,000’’

°$250,000” and inserting

and inserting ‘‘‘$200,000 for $600,000°" in
subparagraph (C),
(B) in paragraph (2)(A), by striking

‘$5,000,000”” and inserting ‘“$2,000,000”’, and

(C) in the heading, by striking ‘“$5,000,000"’
and inserting ‘‘$2,000,000"’,

(7) in subsection (e)(2)—

(A) by striking ‘“$100”’ and inserting ‘“$400’°,

(B) by striking ¢$25,000” and inserting
¢‘$100,000”’ in subparagraph (C)(i), and

(C) by striking ‘$100,000” and inserting
¢¢$400,000”’ in subparagraph (C)(ii), and

(8) in subsection (e)(3)(A), by striking
¢‘$250,000”’ and inserting ‘‘$1,000,000".

(d) EFFECTIVE DATE.—The amendments
made by subsections (b) and (c) shall apply
to failures occurring after December 31, 2006.
SEC. 310. AUTHORIZATION OF APPROPRIATIONS

(a) There are authorized to be appropriated
to the Secretary of Homeland Security such
sums as may be necessary to carry out the
provisions of this Act, and the amendments
made by this Act, including the following ap-
propriations:

(1) In each of the five years beginning on
the date of the enactment of this Act, the
appropriations necessary to increase to a
level not less than 4500 the number of per-
sonnel of the Department of Homeland Secu-
rity assigned exclusively or principally to an
office or offices dedicated to monitoring and
enforcing compliance with sections 274A and
274C of the Immigration and Nationality Act
(8 U.S.C. 1324a and 1324c), including compli-
ance with the requirements of the EEVS.
These personnel shall perform the following
compliance and monitoring activities:

(A) verify Employment Identification
Numbers of employers participating in the
EEVS;

(B) verify compliance of employers partici-
pating in the EEVS with the requirements
for participation that are prescribed by the
Secretary;
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(C) monitor the EEVS for multiple uses of
Social Security Numbers and any immigra-
tion identification numbers for evidence that
could indicate identity theft or fraud;

(D) monitor the EEVS to identify discrimi-
natory practices;

(E) monitor the EEVS to identify employ-
ers who are not using the system properly,
including employers who fail to make appro-
priate records with respect to their queries
and any notices of confirmation, noncon-
firmation, or further action;

(F) identify instances where employees al-
lege that an employer violated their privacy
rights;

(G) analyze and audit the use of the EEVS
and the data obtained through the EEVS to
identify fraud trends, including fraud trends
across industries, geographical areas, or em-
ployer size;

(H) analyze and audit the use of the EEVS
and the data obtained through the EEVS to
develop compliance tools as necessary to re-
spond to changing patterns of fraud;

(I) provide employers with additional
training and other information on the proper
use of the EEVS;

(J) perform threshold evaluation of cases
for referral to the U.S. Immigration and Cus-
toms Enforcement and to liaise with the U.S.
Immigration and Customs Enforcement with
respect to these referrals;

(K) any other compliance and monitoring
activities that, in the Secretary’s judgment,
are necessary to ensure the functioning of
the EEVS;

(L) investigate identity theft and fraud de-
tected through the EEVS and undertake the
necessary enforcement actions;

(M) investigate use of fraudulent docu-
ments or access to fraudulent documents
through local facilitation and undertake the
necessary enforcement actions;

(N) provide support to the U.S. Citizenship
and Immigration Services with respect to
the evaluation of cases for referral to the
U.S. Immigration and Customs Enforcement;

(0) perform any other investigations that,
in the Secretary’s judgment, are necessary
to ensure the functioning of the EEVS, and
undertake any enforcement actions nec-
essary as a result of these investigations.

(2) The appropriations necessary to ac-
quire, install and maintain technological
equipment necessary to support the func-
tioning of the EEVS and the connectivity be-
tween U.S. Citizenship and Immigration
Services and the U.S. Immigration and Cus-
toms Enforcement with respect to the shar-
ing of information to support the EEVS and
related immigration enforcement actions.

(b) There are authorized to be appropriated
to Commissioner of Social Security such
sums as may be necessary to carry out the
provisions of this Act, including Section 308
of this Act.

TITLE IV—NEW TEMPORARY WORKER

PROGRAM
SUBTITLE A—SEASONAL NON-AGRICUL-

TURAL AND YEARROUND NON-

IMMIGRANT TEMPORARY WORKERS
SEC. 401. NONIMMIGRANT TEMPORARY WORKER.

(a) IN GENERAL—Section 101(a)(15) of the
Immigration and Nationality Act (8 U.S.C.
1101(a)(15)) is amended—

(1) in subparagraph (H)—

(A) by striking subclause (ii)(b);

(B) by striking ‘or (iii)’ and inserting
S

(C) by striking and the alien spouse’ and
inserting or

(iv) the alien spouse’;

(2) by striking ‘or’ at the end of subpara-
graph (U);

(3) by striking the period at the end of sub-
paragraph (V) and inserting semi-colon; and

(4) by inserting at the end the following
new subparagraphs—
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‘(W) [Reserved];

“(X) [Reserved]; or

“(Y) subject to section 218A, an alien hav-
ing a residence in a foreign country which
the alien has no intention of abandoning and
who is coming temporarily to the United
States—

‘(i) to perform temporary labor or services
other than the labor or services described in
clause (i)(b), (i)(bl), (i)(c), or (iii) of subpara-
graph of (H), subparagraph (D), (E), (I), (L),
(0), (P), or (R), or section 214(e) (if United
States workers who are able, willing, and
qualified to perform such labor or services
cannot be found in the United States);

(ii) to perform seasonal non-agricultural
labor or services; or

‘“(iii) as the spouse or child of an alien de-
scribed in clause (i) or (ii) of this subpara-
graph.”’

(b) REFERENCES.—AIll references in the im-
migration laws as amended by this Title to
section 101(a)(15)(H)(ii)(b) of the Immigration
and Nationality Act shall be considered ref-
erence to both that section of the Act and to
section (a)(15)(Y)(ii) of the Act.

(c) EFFECTIVE DATE.—The effective date of
the amendment made by subparagraph (1)(A)
of subsection (a) shall be the date on which
the Secretary of Homeland Security makes
the certification described in section 1l(a) of
this Act.

SEC. 402. ADMISSION OF NONIMMIGRANT WORK-
ERS.

(a) NEW WORKERS—Chapter 2 of title II of
the Act (8 U.S.C. 1181 et seq.) is amended by
striking section 218 and inserting the fol-
lowing:

“SEC. 218A. ADMISSION OF NONIMMIGRANTS.

‘‘(a) APPLICATIAN PROCEDURES.—

‘(1) LABOR CERTIFICATION.—The Secretary
of Labor shall prescribe by regulation the
procedures for a United States employer to
obtain a labor certification of a job oppor-
tunity under the terms set forth in section
218B.

‘“(2) PETITION.—The Secretary of Homeland
Security shall prescribe by regulation the
procedures for a United States employer to
petition to the Secretary of Homeland Secu-
rity for authorization to employ an alien as
a Y nonimmigrant worker and violance for
such authorization under the terms set forth
in subsection (c).

(3)Y NONIMMIGRANT VISA.—The Secretary
of State and the Secretary of Homeland Se-
curity, as appropriate, shall prescribe by reg-
ulation the procedures for an alien to apply
for a Y nonimmigrant visa and the evidence
required to demonstrate eligibility for such
visa under the terms set forth in subsection
(e).

‘“(4) REGULATIONS.—The regulations ref-
erenced in paragraphs (1), (2), and (3) shall
describe, at a minimum—

““(A) the procedures for collection and
verification of biometric data from an alien
seeking a Y nonimmigrant visa or admission
in Y nonimmigrant status; and

‘“(B) the procedure and standards for vali-
dating an employment arrangement between
a United States employer and an alien seek-
ing a visa or admission described in (A).

‘““(b) Application for Certification of a Job
Opportunity Offered to Y Nonimmigrant
Workers.—An employer desiring to employ a
Y nonimmigrant worker shall, with respect
to a specific opening that the employer seeks
to fill with such a Y nonimmigrant, submit
an application for labor certification of the
job opportunity filed in accordance with the
procedures established by section 218B.

“(c) PETITION TO EMPLOY NONIMMIGRANT
WORKERS.—

‘(1) IN GENERAL.—An employer that seeks
authorization to employ a Y nonimmigrant
worker must file a petition with the Sec-
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retary of Homeland Security. The petition
must be accompanied by—

‘““(A) evidence that the employer has ob-
tained certification under section 218B from
the Secretary of Labor for the position
sought to be filled by a Y nonimmigrant
worker and that such certification remains
valid;

‘(B) evidence that the job offer was and re-
mains valid;

‘(C) the name and other biographical in-
formation of the alien beneficiary and any
accompanying spouse or child; and

‘(D) any biometrics from the beneficiary
that the Secretary of Homeland Security
may require by regulation.

¢“(2) TIMING OF FILING.—

‘““(A) IN GENERAL.—A petition under this
subsection must be filed with the Secretary
of Homeland Security within 180 days of the
date of certification under section 218B by
the Secretary of Labor of the job oppor-
tunity.

‘“(B) EXPIRATION OF CERTIFICATION.—If a
labor certification is not filed in support of
petition under this subsection with the Sec-
retary of Homeland Security within 180 days
of the date of certification by the Secretary
of Labor, then the certification expires and
may not support a Y nonimmigrant petition
or be the basis for nonimmigrant visa
issuance.

¢“(3) ABILITY TO REQUEST DOCUMENTATION.—
The Secretary of Homeland Security may re-
quest information to verify the attestations
the employer made during the labor certifi-
cation process, and any other fact relevant
to the adjudication of the petition.

*“(4) ADJUDICATION OF PETITION.—

‘“(A) POST-ADJUDICATION ACTION.—After re-
view of the petition, if the Secretary—

‘“(i) is satisfied that the petition meets all
of the requirements of paragraph (1), and any
other requirements the Secretary has pre-
scribed in regulations, he may approve the
petition and by fax, cable, electronic, or any
other means assuring expedited delivery—

(I transmit copy of the notice of action
on the petition to the petitioner; and

“(II) in the case of approved petitions,
transmit notice of the approval to the
Secretry of State;

‘‘(ii) finds that the employer is not eligible
or that the petition is otherwise not approv-
able, the Secretary may—

‘“(I) deny the petition without seeking ad-
ditional evidence and inform the petitioner—

‘‘(aa) that the petition was denied and the
reason for the denial;

““(bb) of any available process for adminis-
trative appeal of the decision; and

.““(cc) that the denial is without prejudice
to the filing of any subsequent petitions, ex-
cept as provided in section 218B(e)(4);

“(IT) issue a request for documentation of
the attestations or any other information or
evidence that is material to the petition; or

“(III) audit, investigate or otherwise re-
view the petition in such manner as he may
determine and refer evidence of fraud to ap-
propriate law enforcement agencies based on
the audit information.

(B) VALIDITY OF APPROVED PETITION.—An
approved petition shall have the same period
of validity as the certification described in
subsection (c)(1)(A) and expire on the same
date that the certification expires, except
that the Secretary of Homeland Security
may terminate in his discretion an approved
petition—

‘(i) when he determines that any material
fact, including, but not limited to the prof-
fered wage rate, the geographic location of
employment, or the duties of the position,
has changed in way that would invalidate
the recruitment actions; or
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‘“(ii) when he or the Secretary of Labor
makes a finding of fraud or misrepresenta-
tion concerning the facts on the petition or
any other representation made by the em-
ployer before the Secretary of Labor or Sec-
retary of Homeland Security.

“(C) ADMINISTRATIVE REVIEW.—The Sec-
retary of Homeland Security shall authorize
a single level of administrative review with
the United States Citizenship and Immigra-
tion Services Administrative Appeals Office
of a petition denial or termination.

“(d) AUTHORIZATION TO GRANT Y NON-
IMMIGRANT VISA—

(1) IN GENERAL.—Consular officer may
grant a single-entry temporary visa to a Y
nonimmigrant who demonstrates an intent
to perform labor or services in the United
States (other than the labor or services de-
scribed in clause (i)(b), (i)(b1), (i)(c), or (iii)
of section 101(a)(15)(H), subparagraph (D),
(BE), D), L), (0), (P), or (R) of section
101(a)(15), or section 214(e) (if United States
workers who are able, willing, and qualified
to perform such labor or services cannot be
found in the United States).

‘(2) APPLICANTS FROM CANADA.—Notwith-
standing any waivers of the visa requirement
under section 212(a)(7)(B)(1)(II), a national of
Canada seeking admission as a Y non-
immigrant will be inadmissible if not in pos-
session of—

“(I) a valid Y nonimmigrant visa; or

(IT) documentation of a nonimmigrant sta-
tus, as described in subsection (m).

‘(e) REQUIREMENTS FOR ADMISSION.—AnN
alien shall be eligible for nonimmigrant sta-
tus if the alien meets the following require-
ments:

(1) ELIGIBILITY TO WORK.—The alien shall
establish that the alien is capable of per-
forming the labor or services required for an
occupation described in section
101(a)(15)(Y)(1) or (Y)(i).

¢(2) EVIDENCE OF EMPLOYMENT OFFER.—The
alien’s evidence of employment shall be pro-
vided in accordance with the requirements
issued by the Secretary of State, in consulta-
tion with the Secretary of Labor. In carrying
out this paragraph, the Secretary may con-
sider evidence from employers, employer as-
sociations, and labor representatives.

“(3) FEES.—

‘‘(A) PROCESSING FEES.—An alien making
an application for a Y nonimmigrant visa
shall be required to pay, in addition to any
fees charged by the Department of State for
processing and adjudicating such visa appli-
cation, a processing fee in an amount suffi-
cient to recover the full cost to the Sec-
retary of Homeland Security of administra-
tive and other expenses associated with proc-
essing the alien’s participation in the Y non-
immigrant program, including the costs of
production of documentation of evidence
under subsection (m).

‘“(B) STATE IMPACT FEE.—Aliens making an
application for a Y-1 nonimmigrant visa
shall pay a state impact fee of $500 and an
additional $250 for each dependent accom-
panying or following to join the alien, not to
exceed $1500 per family.

¢(C) DEPOSIT AND SPENDING OF FEES.—The
processing fees under subparagraph (A) shall
be deposited and remain available until ex-
pended as provided by sections 286(m) and
().
‘(D) DEPOSIT AND DISPOSITION OF STATE IM-
PACT ASSISTANCE FUNDS.—The funds de-
scribed in subparagraph (B) shall be depos-
ited and remain available as provided by sec-
tion 286(x).

‘‘(E) CONSTRUCTION.—Nothing in this para-
graph shall be construed to affect consular
procedures for collection of machine-read-
able visa fees or reciprocal fees for the
issuance of the visa.

‘(4) MEDICAL EXAMINATION.—The alien
shall undergo a medical examination (includ-
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ing a determination of immunization status),
at the alien’s expense, that conforms to gen-
erally accepted standards of medical prac-
tice.

¢“(5) APPLICATION CONTENT AND WAIVER.—

‘“(A) APPLICATION FORM.—The alien shall
submit to the Secretary of State a completed
application, which contains evidence that
the requirements under paragraphs (1) and
(2) have been met.

‘(B) CONTENT.—In addition to any other in-
formation that the Secretary requires to de-
termine an alien’s eligibility for Y non-
immigrant status, the Secretary of State
shall require an alien to provide information
concerning the alien’s—

‘(1) physical and mental health;

‘(ii) criminal history, including all arrests
and dispositions, and gang membership;

‘“(iii) immigration history; and

‘(iv) involvement with groups or individ-
uals that have engaged in terrorism, geno-
cide, persecution, or who seek the overthrow
of the United States Government.

‘(C) KNOWLEDGE.—The alien shall include
with the application submitted under this
paragraph a signed certification in which the
alien certifies that—

‘(i) the alien has read and understands all
of the questions and statements on the appli-
cation form;

‘“(ii) the alien certifies under penalty of
perjury under the laws of the United States
that the application, and any evidence sub-
mitted with it, are all true and correct; and

‘‘(iii) the applicant authorizes the release
of any information contained in the applica-
tion and any attached evidence for law en-
forcement purposes.

“(6) MUST NOT BE INELIGIBLE.—The alien
must not fall within a class of aliens ineli-
gible for nonimmigrant status listed under
subsection (h).

“(T) MUST NOT BE INADMISSIBLE.—The alien
must not be inadmissible as a nonimmigrant
to the United States under section 212, ex-
cept as provided in subsection (f).

‘“(8) SPOUSR OR CHILD OF NONIMMIGRANT.—
An alien seeking admission as a derivative
Y-3 nonimmigrant must demonstrate, in ad-
dition to satisfaction of the requirements of
paragraphs (2) through (6)—

‘“(A) that the annual wage of the principal
Y nonimmigrant paid by the principal non-
immigrant’s U.S. employer, combined with
the annual wage of the principal Y non-
immigrant’s spouse where the Y-3 non-
immigrant is a child and the Y non-
immigrant’s spouse is a member of the prin-
cipal Y nonimmigrant’s household, is equal
to or greater than 150 percent of the U.S.
poverty level for a household size equal in
size to that of the principal alien (including
all dependents, family members supported by
the principal alien, and the spouse or child
seeking to accompany or join the principal
alien), as determined by the Secretary of
Health and Human Services for the fiscal
year in which the spouse or child’s applica-
tion for a nonimmigrant visa is filed; and

‘“(B) that the alien’s cost of medical care is
covered by medical insurance, valid in the
United States, carried by the principal Y
nonimmigrant alien, the principal Y non-
immigrant’s spouse (where the Y-3 non-
immigrant is a child), or the principal Y non-
immigrant alien’s employer.

(f) GROUNDS OF INADMISSIBILITY.—

(1) WAIVED GROUNDS OF INADMISSIBILITY.—
In determining an alien’s admissibility as Y
nonimmigrant, such alien shall be found to
be inadmissible if the alien would be subject
to the grounds of inadmissibility under sec-
tion 601(d)(2).

(2) WAIVER.—The Secretary may In his dis-
cretion waive the application of any provi-
sion of section 212(a) of the Act not listed in
paragraph (2) on behalf of an individual alien
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for humanitarian purposes, to ensure family
unity, or if such waiver is otherwise in the
public interest.

(3) CONSTRUCTION.—Nothing in this sub-
section shall be construed as affecting the
authority of the Secretary otherthan under
this paragraph to waive the provisions of
section 212(a).

(g) BACKGROUND CHECKS.—The Secretary of
Homeland Security shall not admit, and the
Secretary of State shall not issue a visa to,
an alien seeking Y nonimmigrant visa or sta-
tus unless all appropriate background checks
have been completed to the satisfaction of
the Secretaries of State and Homeland Secu-
rity.

(h) GROUNDS OF INELIGIBILITY.—

(1) IN GENERAL.—AnN alien is ineligible for Y
nonimmigrant visa or Y nonimmigrant sta-
tus if the alien is described in section
601(d)(1)(A), (D), (E), (F), or (G) of the [insert
Title of Act].

(2) INELIGIBILITY OF DERIVATIVE Y-3 NON-
IMMIGRANTS.—An alien is ineligible for Y-3
nonimmigrant status if the
principalnonimmigrant is ineligible under
paragraph (1).

(3) APPLICABILITY TO GROUNDS OF INADMIS-
SIBILITY.—Nothing in this subsection shall be
construed to limit the applicability of any
ground of inadmissibility under section 212.

(i) PERIOD OF AUTHORIZED ADMISSION.—

(1) IN GENERAL.—Aliens admitted to the
United States as nonimmigrants shall be
granted the following periods of admission:

(A) Y-1 NONIMMIGRANTS.—Except as pro-
vided in (2), aliens -granted admission as Y-
1 nonimmigrants shall be granted an author-
ized period of admission of two years. Sub-
ject to paragraph (4), such two-year period of
admission may be extended for two addi-
tional two-year periods.

(B) Y-2B NONIMMIGRANTS.—Aliens granted
admission as Y-2B nonimmigrants shall be
granted an authorized period of admission of
10 months.

(2) Y-1 NONIMMIGRANTS WITH Y-3 DEPEND-
ENTS.—A Y-1 nonimmigrant who has accom-
panying or following-to-join derivative fam-
ily members in Y-3 nonimmigrant status
shall be limited to two two-year periods of
admission. If the family members accom-
pany the Y-1 nonimmigrant during the
alien’s first period of admission the family
members may not accompany or join the Y-
1 nonimmigrant during the alien’s second pe-
riod of admission. If the Y-1 nonimmigrant’s
family members accompany or follow to join
the Y-1 nonimmigrant during the alien’s sec-
ond period of admission, but not his first pe-
riod of admission, then the Y-1 non-
immigrant shall not be granted any addi-
tional periods of admission in nonimmigrant
status. The period of authorized admission of
Y-3 nonimmigrant shall expire on the same
date as the period of authorized admission of
the principal Y-1 nonimmigrant worker.

*“(3) SUPPLEMENTARY PERIODS.—

(Each period of authorized admission de-
scribed in paragraph (1) shall be supple-
mented by a period of not more than 1 week
before the beginning of the period of employ-
ment for the purpose of travel to the work-
site and, except where such period of author-
ized admission has been terminated under
subsection (j), a period of 14 days following
the period of employment for the purpose of
departure or extension based onsubsequent
offer of employment, except that—

(A) the alien is not authorized to be em-
ployed during such 14-day period except in
the employment for which the alien was pre-
viously authorized; and

(B) the total period of employment, includ-
ing such 14-day period, may not exceed the
maximum applicable period of admission
under paragraph (1).

(4) EXTENSIONS OF THE PERIOD OF ADMIS-
SION.—
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(A) IN GENERAL.—The periods of authorized
admission described in paragraph (1) may
not, except as provided in subparagraph
(C)(2) of paragraph (1), be extended beyond
the maximum period of admission set forth
in that paragraph.

(B) EXTENSION OF Y-1 NONIMMIGRANT STA-
TUS.—Y-1 nonimmigrant described in para-
graph (1)(A) who has spent 24 months in the
United States in Y-1 nonimmigrant status
may not seek extension or be readmitted to
the United States asY-1 nonimmigrant un-
less the alien has resided and been physically
present outside the United States for the im-
mediate prior 12 months.

(5) LIMITATION ON ADMISSION.—

(A) Y-1 NONIMMIGRANTS.—An alien who has
been admitted to the United States in Y-1
nonimmigrant status for a period of two
years under paragraph (1)(B), or as the Y-3
nonimmigrant spouse or child of such Y-1
nonimmigrant, may not be readmitted to the
United States as Y-1 or Y-3 nonimmigrant
after expiration of such period of authorized
admission, regardless of whether the alien
was employed or present in the United
States for all orpart of such period.

(B) Y-2B NONIMMIGRANTS.—An alien who
has been admitted to the United States in Y-
2B nonimmigrant status may not, after expi-
ration of the alien’s period of authorized ad-
mission, be readmitted to the United States
as Y nonimmigrant after expiration of the
alien’s period of authorized admission, re-
gardless of whether the alien was employed
or present in the United States for all or
only part of such period, unless the alien has
resided and been physically present outside
the United States for the immediately pre-
ceding two months.

(C) READMISSION WITH NEW EMPLOYMENT.—
Nothing in this paragraph shall be construed
to preventY nonimmigrant, whose period of
authorized admission has not yet expired or
been terminated under subsection (j), and
who leaves the United States in a timely
fashion after completion of the employment
described in the petition of the non-
immigrant’s most recent employer, from re-
entering the TUnited States asY non-
immigrant to work fornew employer, if the
alien and the new employer have complied
with all applicable requirements of this sec-
tion and section 218B.

(6) INTERNATIONAL COMMUTERS.—An alien
who maintains actual residence and place of
abode outside the United States and com-
mutes, on days the alien is working, into the
United States to work as Y-1 nonimmigrant,
shall be granted an authorized period of ad
mission of three years. The limitations de-
scribed in paragraphs (3) and (4) shall not
apply to commuters described in this para-
graph.

““(j) TERMINATION.—

(1) IN GENERAL.—The period of authorized
admission of a Y nonimmigrant shall termi-
nate immediately if:

(A) the Secretary of Homeland Security de-
termines that the alien was not eligible for
such Y nonimmigrant status at the time of
visa application or admission;

(B) (i) the alien commits an act that makes
the alien removable from the United States
2317,

(ii) the alien becomes inadmissible under
section 212 (except as provided in subsection
(f); or

(iii) the alien becomes ineligible under sub-
section (h) ;

(C) the alien uses the documentation of his
or her Y nonimmigrant status issued under
subsection (m) for unlawful or fraudulent
purposes;

(D) subject to paragraph (2), the alien is
unemployed within the United States for—

(i) 60 or more consecutive days;

‘“(ii) in the case of a Y-1 nonimmigrant, an
aggregate period of 120 days, provided that
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the alien’s 14-day period to lawfully depart
the United States shall not be considered to
begin until the date that the alien has been
provided notice of the termination; or

‘(iii) in the case of a Y-2B nonimmigrant,
an aggregate period of 30 days, provided that
the alien’s 14-day period to lawfully depart
the United States shall not be considered to
begin until the date that the alien has been
provided notice of the termination;

“‘or;

“(E) the alien is a Y-3 nonimmigrant
whose spouse or parent in Y-1 nonimmigrant
status is an alien described in subparagraphs
(A), (B), (C), or (D).

‘(2) EXCEPTION.—The period of authorized
admission of a Y nonimmigrant shall not
terminate for unemployment under subpara-
graph (1)(D) if the alien submits documenta-
tion to the Secretary of Homeland Security
that establishes that such unemployment
was caused by—

‘“(A) a period of physical or mental dis-
ability of the alien or the spouse, son, daugh-
ter, or parent (as defined in section 101 of the
Family and Medical Leave Act of 1993 (29
U.S.C. 2611)) of the alien;

‘(B) a period of vacation, medical leave,
maternity leave, or similar leave from em-
ployment authorized by employer policy,
State law, or Federal law; or

‘“(C) any other period of temporary unem-
ployment that is the direct result of a force
majeure event.

“(3) RETURN TO FOREIGN RESIDENCE.—ANy
alien whose period of authorized admission
terminates under paragraph (1) shall be re-
quired to leave the United States imme-
diately and register such departure at a des-
ignated port of departure in a manner to be
prescribed by the Secretary.

¢“(4) INVALIDATION OF DOCUMENTATION.—ANYy
documentation that is issued by the Sec-
retary of Homeland Security under sub-
section (m) to any alien, whose period of au-
thorized admission terminates under para-
graph (1), shall automatically be rendered in-
valid for any purpose except departure.

““(k) VISITS OUTSIDE THE UNITED STATES.—

‘“(A) IN GENERAL.—Under regulations estab-
lished by the Secretary of Homeland Secu-
rity, a Y nonimmigrant—

‘(i) may travel outside of the United
States; and

‘(i) may be readmitted for a period not
more than the remaining time left until the
alien accrues the maximum period of admis-
sion set forth in subsection (i), and without
having to obtain a new visa if:

‘“(A) the period of authorized admission
has not expired or been terminated;

‘“(B) the alien is the bearer of valid docu-
mentary evidence of Y nonimmigrant status
that satisfies the conditions set forth in sub-
section (m); and

“(C) the alien is not subject to the bars on
extension or admission described in sub-
section (1).

“(B) EFFECT ON PERIOD OF AUTHORIZED AD-
MISSION.—Time spent outside the TUnited
States under subparagraph (A) shall not ex-
tend the most recent period of authorized ad-
mission in the United States.

‘(1) BARS TO EXTENSION OR ADMISSION.—An
alien may not be granted Y nonimmigrant
status if—

‘“A) the alien has violated any material
term or condition of such status granted pre-
viously, including failure to comply with the
change of address reporting requirements
under section 265;

‘(B) the alien is inadmissible as a non-
immigrant, except for those grounds pre-
viously waived under subsection (f); or

‘“(C) the granting of such status would
allow the alien to exceed limitations on stay
in the United States in Y status described in
subsection (i).
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“(m) EVIDENCE OF NONIMMIGRANT STATUS.—
Each Y nonimmigrant shall be issued docu-
mentary evidence of nonimmigrant status,
which—

‘(1) shall be machine-readable, tamper-re-
sistant, and shall contain a digitized photo-
graph and other biometric identifiers that
can be authenticated;

‘“(2) shall, during the alien’s authorized pe-
riod of admission under subsection (i), serve
as a valid entry document for the purpose of
applying for admission to the TUnited
States—

““(A) instead of a passport and visa if the
alien—

‘(i) is a national of a foreign territory con-
tiguous to the United States; and

‘(i) is applying for admission at a land
border port of entry; and

‘(B) in conjunction with a valid passport,
if the alien is applying for admission at an
air or sea port of entry;

‘(3) may be accepted during the period of
its validity by an employer as evidence of
employment authorization and identity
under section 274A(b)(1)(B); and

‘“(4) shall be issued to the Y nonimmigrant
by the Secretary of Homeland Security
promptly after such alien’s admission to the
United States as a nonimmigrant and report-
ing to the employer’s worksite under sub-
section (q) or, at the discretion of the Sec-
retary of Homeland Security, may be issued
by the Secretary of State at consulate in-
stead of a visa.

‘(n) PERMANENT BARS FOR OVERSTAYS.—

‘(1 IN GENERAL.—Any Y nonimmigrant
who remains beyond his or her initial au-
thorized period of admission is permanently
barred from any future benefits under the
immigration laws, except—

““(A) asylum under section 208(a);

‘(B) withholding of removal, under section
241(b)(3); or

‘(C) protection under the Convention
Against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment,
done at New York December 10, 1984.

‘(2) EXCEPTION.—Overstay of the author-
ized period of admission may be excused in
the discretion of the Secretary where it is
demonstrated that:

“‘(A) the period of overstay was due to ex-
traordinary circumstances beyond the con-
trol of the applicant, and the Secretary finds
the period commensurate with the cir-
cumstances; and

‘“‘(B) the alien has not otherwise violated
his Y nonimmigrant status.

‘“(0) PENALTY FOR ILLEGAL ENTRY OR OVER-
STAY.—

‘(1) ILLEGAL ENTRY.—Any alien who after
the date of the enactment of this section, un-
lawfully enters, attempts to enter, or crosses
the border, and is physically present in the
United States after such date in violation of
the immigration laws, is barred permanently
from any future benefits under the immigra-
tion laws, except as provided in paragraph (3)
or (4).

‘“(2) OVERSTAY.—Any alien, other than a Y
nonimmigrant, who, after the date of the en-
actment of this section remains unlawfully
in the United States beyond the period of au-
thorized admission, is barred for a period of
ten years from any future benefits under the
immigration laws, except as provided in
paragraph (3) or (4).

“(3) RELIEF.—Notwithstanding the bar in
paragraph (1) or (2), an alien may apply for—

‘“(A) asylum under section 208(a);

(B) withholding of removal under section
241(b)(3); or

‘(C) protection under the Convention
Against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment,
done at New York December 10, 1984.

‘“(4) EXCEPTION.—Overstay of the author-
ized period of admission may be excused in
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the discretion of the Secretary where it is
demonstrated that:

‘‘(A) the period of overstay was due to ex-
traordinary circumstances beyond the con-
trol of the applicant, and the Secretary finds
the period commensurate with the cir-
cumstances; and

‘“(B) the alien has not otherwise violated
his nonimmigrant status.

‘“(p) PORTABILITY.—A Y nonimmigrant
worker, who was previously issued a visa or
otherwise provided Y nonimmigrant status,
may accept a new offer of employment with
a subsequent employer, if—

‘(1) the position being offered the Y non-
immigrant has been certified by the Sec-
retary of Labor under section 218B and the
employer complies with all requirements of
this section and section 218B;

‘“(2) the alien, after lawful admission to the
United States, did not work without author-
ization; and

‘“(3) the subsequent employer has notified
the Secretary of Homeland Security under
subsection (q) of the Y mnonimmigrant’s
change of employment.

‘“(q) REPORTING OF START AND TERMINATION
OF EMPLOYMENT.—

‘(1) START OF Y WORKER EMPLOYMENT.—A Y
nonimmigrant shall report in the manner
prescribed by the Secretary of Homeland Se-
curity to the employer whose job offer was
the basis for issuance of the alien’s Y non-
immigrant visa within 7 days of admission
into the United States.

‘(2) EMPLOYER NOTIFICATION REQUIRE-
MENT.—An employer shall within three days
make notification in the manner prescribed
by the Secretary of Homeland Security, of
the following events:

‘“(A) a Y nonimmigrant worker has re-
ported for work pursuant to paragraph (1)
after admission in Y nonimmigrant status;

“B) a Y nonimmigrant worker has
changed jobs under subsection (r) and started
employment with the employer;

‘(C) the employment of a Y nonimmigrant
worker has terminated; or

‘(D) a Y nonimmigrant worker on whose
behalf the employer has filed a petition
under this subsection that has been approved
by the Secretary of Homeland Security has
failed to report for work within three days of
the employment start date agreed upon be-
tween the employer and the Y non-
immigrant.

¢“(3) VERIFICATION.—An employer shall pro-
vide upon request of the Secretary of Home-
land Security verification that an alien who
has been granted admission as a Y non-
immigrant worker was or continues to be
employed by the employer.

‘“(4) FINE.—Any employer that fails to
comply with the notification requirements
of this subsection shall pay to the Secretary
of Homeland Security a fine, in an amount
and under procedures established by the Sec-
retary in regulation.

‘“(r) NO THREATENING OF EMPLOYEES.—It
shall be a violation of this section for an em-
ployer who has filed a petition under this
section to threaten the alien beneficiary of
such petition with the withdrawal of such
petition in retaliation for the beneficiary’s
exercise of a right protected by section 218B.

“‘(s) CHANGE OF STATUS.—

(1) IN GENERAL.—

“(A) A Y nonimmigrant may apply to
change status to another nonimmigrant sta-
tus, subject to section 248 and if otherwise
eligible.

‘“(B) No alien admitted to the United
States under the immigration laws in a clas-
sification other than Y nonimmigrant status
may change status to Y nonimmigrant sta-
tus.

“(C) An alien in Y nonimmigrant status
may not change status to any other Y non-
immigrant status.

CONGRESSIONAL RECORD — SENATE

‘“(2) CONSTRUCTION.—Nothing in this sub-
section shall be construed to prevent an
alien who is precluded from changing status
to a particular Y nonimmigrant classifica-
tion under subparagraphs (1)(B), (C), or (D)
from leaving the United States and applying
at a U.S. consulate for the desired non-
immigrant visa, subject to all applicable eli-
gibility requirements; in the appropriate Y
classification

“(t) VISITATION OF Y NONIMMIGRANT BY
SPOUSE OR CHILD OF WITHOUT A Y-3 NON-
IMMIGRANT VISA.—Nothing in this section
shall be construed to prohibit the spouse or
child of a Y nonimmigrant worker to be ad-
mitted to the United States under any other
existing legal basis for which the spouse or
child may qualify.

‘“(u) CHANGE OF ADDRESS.—A Y non-
immigrant shall comply with the change of
address reporting requirements under sec-
tion 265 through electronic or paper notifica-
tion.”

(b) Conforming Amendment Regarding Cre-
ation of Treasury Accounts.

Section 286 of the Immigration and Nation-
ality Act (8 U.S.C. 1356) is amended by in-
serting at the end the following new sub-
sections.—

“(w) TEMPORARY WORKER PROGRAM AC-
COUNT.—

‘(1) IN GENERAL.—There is established in
the general fund of the Treasury a separate
account, which shall be known as the ‘Tem-
porary Worker Program Account’. Notwith-
standing any other section of this Act, there
shall be deposited into the account all fines
and civil penalties collected under sections
218A, 218B, or 218F and Title VI of [name of
Act], except as specifically provided other-
wise in such sections.

‘“(2) USE OF FUNDS.—Amounts deposited
into the Temporary Worker Program Ac-
count shall remain available until expended
as follows:

‘“(A) for the administration of the Stand-
ing Commission on Immigration and Labor
Markets, established under section 409 of the
[Insert title of Act]; and

‘“(B) after amounts needed by the Standing
Commission on Immigration and Labor Mar-
kets have been expended, for the Secretaries
of Labor and Homeland Security, as follows:

‘(i) one-third to the Secretary of Labor to
carry out the Secretary of Labor’s functions
and responsibilities, including enforcement
of labor standards under sections 218A, 218B,
and 218F, and under applicable labor laws in-
cluding the Fair Labor Standards Act of 1938
(29 U.S.C. 201 et seq.) and the Occupational
Safety and Health Act of 1970 (29 U.S.C. 6561
et seq.). Such activities shall include random
audits of employers that participate in the Y
visa program; and

““(ii) two-thirds to the Secretary of Home-
land Security to improve immigration serv-
ices and enforcement.

“(x) STATE IMPACT ASSISTANCE ACCOUNT.—

‘(1) IN GENERAL.—There is established in
the general fund of the Treasury a separate
account, which shall be known as the ‘‘State
Impact Assistant Account’.

‘“(2) SOURCE OF FUNDS.—Notwithstanding
any other provision under this Act, there
shall be deposited as offsetting receipts into
the State Impact Assistance Account all
State Impact Assistance fees collected under
sections 218A(e)(3)(B) and section 601(e)(6)(C)
of the [Insert title of Act].

‘“(3) USE OF FUNDS.—Amounts deposited
into the State Impact Assistance Account
may only be used to carry out the State Im-
pact Assistance Grant Program established
under paragraph (4).

‘“(4) STATE IMPACT ASSISTANCE GRANT PRO-
GRAM.—

‘“(A) ESTABLISHMENT.—The Secretary of
Health and Human Services, in consultation
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with the Secretary of Education, shall estab-
lish the State Impact Assistance Grant Pro-
gram (referred to in this subsection as the
‘Program’), under which the Secretary may
award grants to States to provide health and
education services to noncitizens in accord-
ance with this paragraph.

‘(B) STATE ALLOCATIONS.—The Secretary
of Health and Human Services shall annually
allocate the amounts available in the State
Impact Assistance Account among the
States as follows:

‘(1) NONCITIZEN POPULATION.—Eighty per-
cent of such amounts shall be allocated so
that each State receives the greater of—

“(I) $5,000,000; or

“(ITI) after adjusting for allocations under
subclause (I), the percentage of the amount
to be distributed under this clause that is
equal to the noncitizen resident population
of the State divided by the noncitizen resi-
dent population of all States, based on the
most recent data available from the Bureau
of the Census.

‘“(ii) HIGH GROWTH RATES.—Twenty percent
of such amounts shall be allocated among
the 20 States with the largest growth rates
in noncitizen resident population, as deter-
mined by the Secretary of Health and
Human Services, so that each such State re-
ceives the percentage of the amount distrib-
uted under this clause that is equal to—

‘() the growth rate in the noncitizen resi-
dent population of the State during the most
recent 3-year period for which data is avail-
able from the Bureau of the Census; divided
by

‘“(IT) the average growth rate in noncitizen
resident population for the 20 States during
such 3-year period.

‘(iii) LEGISLATIVE APPROPRIATIONS.—The
use of grant funds allocated to States under
this paragraph shall be subject to appropria-
tion by the legislature of each State in ac-
cordance with the terms and conditions
under this paragraph.

¢“(C) FUNDING FOR LOCAL GOVERNMENT.—

‘(i) DISTRIBUTION CRITERIA.—Grant funds
received by States under this paragraph
shall be distributed to units of local govern-
ment based on need and function.

‘‘(ii) MINIMUM DISTRIBUTION.—Except as
provided in clause (iii), State shall distribute
not less than 30 percent of the grant funds
received under this paragraph to units of
local government not later than 180 days
after receiving such funds.

‘‘(iii) EXCEPTION.—If an eligible unit of
local government that is available to carry
out the activities described in subparagraph
(D) cannot be found in a State, the State
does not need to comply with clause (ii).

‘‘(iv) UNEXPENDED FUNDS.—Any grant funds
distributed by a State to a unit of local gov-
ernment that remain unexpended as of the
end of the grant period shall revert to the
State for redistribution to another unit of
local government.

‘(D) USE OF FUNDS.—States and units of
local government shall use grant funds re-
ceived under this paragraph to provide
health services, educational services, and re-
lated services to noncitizens within their ju-
risdiction directly, or through contracts
with eligible services providers, including—

‘(i) health care providers;

‘‘(ii) local educational agencies; and

‘“(iii) charitable and religious organiza-
tions.

‘“(E) STATE DEFINED.—In this paragraph,
the term ‘State’ means each of the several
States of the United States, the District of
Columbia, the Commonwealth of Puerto
Rico, the Virgin Islands, Guam, American
Samoa, and the Commonwealth of the North-
ern Mariana Islands.

‘(F') CERTIFICATION.—In order to receive a
payment under this section, the State shall
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provide the Secretary of Health and Human
Services with a certification that the State’s
proposed uses of the fund are consistent with
(D).

‘(G) ANNUAL REPORT.—The Secretary of
Health and Human Services shall inform the
States annually of the amount of funds
available to each State under the Program.”’

(c) CLERICAL AMENDMENT.—The table of
contents Immigration and Nationality Act (8
U.S.C. 1101 et seq.) is amended by inserting
after the item relating to section 218 the fol-
lowing:

“Sec. 218A. Admission of Y nonimmigrants.’.
SEC. 403. GENERAL Y NONIMMIGRANT EMPLOYER
OBLIGATIONS.

(a) IN GENERAL.—Title II (8 U.S.C. 1201 et
seq.) is amended by inserting after section
218A of the Immigration and Nationality
Act, as added by section 402, the following:
“SEC. 218B. GENERAL Y NONIMMIGRANT EM-

PLOYER OBLIGATIONS.

‘(a) GENERAL REQUIREMENTS.—Each em-
ployer who seeks to employ a Y non-
immigrant shall—

‘(1) file in accordance with subsection (b)
an application for labor certification of the
position that the employer seeks to fill with
a Y nonimmigrant that contains—

‘“(A) the attestation described
section (c);

‘“(B) a description of the nature and loca-
tion of the work to be performed;

‘(C) the anticipated period (expected be-
ginning and ending dates) for which the
workers will be needed; and

‘(D) the number of job opportunities in
which the employer seeks to employ the
workers;

‘(2) include with the application filed
under paragraph (1) a copy of the job offer
describing the wages and other terms and
conditions of employment and the bona fide
occupational qualifications that shall be pos-
sessed by a worker to be employed in the job
opportunity in question; and

““(3) be required to pay, with respect to an
application to employ a Y-1 worker—

‘“(A) an application processing fee for each
alien, in an amount sufficient to recover the
full cost to the Secretary of Labor of admin-
istrative and other expenses associated with
adjudicating the application; and

‘“(B) a secondary fee, to be deposited in the
Treasury in accordance with section 286(x),
of—

‘(i) $500, in the case of an employer em-
ploying 25 employees or less;

‘‘(ii) $750, in the case of an employer em-
ploying between 26 and 150 employees;

‘“(iii) $1000, in the case of an employer em-
ploying between 151 and 500 employees; or

“‘(iv) $1,250, in the case of an employer em-
ploying more than 500 employees;

provided that an employer who provides a Y
nonimmigrant health insurance coverage
shall not be required to pay the impact fee.

“(b) REQUIRED PROCEDURE.—Except where
the Secretary of Labor has determined that
there is a shortage of United States workers
in the occupation and area of intended em-
ployment to which the Y nonimmigrant is
sought, each employer of Y nonimmigrants
shall comply with the following require-
ments:

‘(1) EFFORTS TO RECRUIT UNITED STATES
WORKERS.—The employer involved shall re-
cruit United States workers for the position
for which labor certification is sought under
this section, by—

“‘(A) Not later than 90 days before the date
on which an application is filed under sub-
section (a)(1) submitting a copy of the job
opportunity, including a description of the
wages and other terms and conditions of em-
ployment and the minimum education,
training, experience and other requirements

in sub-
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of the job, to the designated state agency
and—

‘(1) authorizing the designated state agen-
cy to post the job opportunity on the Inter-
net website established under section 414 of
[Title of bill], with local job banks, and with
unemployment agencies and other labor re-
ferral and recruitment sources pertinent to
the job involved; and

‘“(ii) authorizing the designated state agen-
cy to notify labor organizations in the State
in which the job is located and, if applicable,
the office of the local union which represents
the employees in the same or substantially
equivalent job classification of the job op-
portunity;

‘“(B) posting the availability of the job op-
portunity for which the employer is seeking
a worker in conspicuous locations at the
place of employment for all employees to see
for a period of time beginning not later than
90 days before the date on which an applica-
tion is filed under subsection (a)(1) and end-
ing no earlier than 14 days before such filing
date;

“(C) advertising the availability of the job
opportunity for which the employer is seek-
ing a worker in one of the three highest cir-
culation publications in the labor market
that is likely to be patronized by a potential
worker for not fewer than 10 consecutive
days during the period of time beginning not
later than 90 days before the date on which
an application is filed under subsection (a)(1)
and ending no earlier than 14 days before
such filing date; and

‘(D) advertising the availability of the job
opportunity in professional, trade, or ethnic
publications that are likely to be patronized
by a potential worker, as recommended by
the designated state agency. The employer
shall not be required to advertise in more
than three such recommended publications.

‘“(2) EFFORTS TO EMPLOY UNITED STATES
WORKERS.—An employer that seeks to em-
ploy a Y nonimmigrant shall first offer the
job with, at a minimum, the same wages,
benefits, and working conditions, to any eli-
gible United States worker who applies, is
qualified for the job and is available at the
time of need.

‘“(3) DEFINITION.—For purposes of this sub-
section, ‘designated state agency’ shall mean
the state agency designated to perform the
functions in this subsection in the area of
employment in the State in which the em-
ployer is located.

‘‘(c) APPLICATION.—An application under
this section for labor certification of a posi-
tion that an employer seeks to fill with a Y
nonimmigrant shall be filed with the Sec-
retary of Labor and shall include an attesta-
tion by the employer of the following:

‘(1) with respect to an application for
labor certification of a position that an em-
ployer seeks to fill with a Y-1 or Y-2B non-
immigrant—

““(A) PROTECTION OF UNITED STATES WORK-
ERS.—The employment of a Y non-
immigrant—

‘(i) will not adversely affect the wages and
working conditions of workers in the United
States similarly employed; and

‘(ii) did not and will not cause the separa-
tion from employment of a United States
worker employed by the employer within the
180-day period beginning 90 days before the
date on which the petition is filed.

“(B) WAGES.—

‘(i) IN GENERAL.—The Y nonimmigrant
worker will be paid not less than the greater
of—

‘“(I) the actual wage level paid by the em-
ployer to all other individuals with similar
experience and qualifications for the specific
employment in question; or

‘(IT) the prevailing competitive wage level
for the occupational classification in the
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area of employment, taking into account ex-
perience and skill levels of employees.

‘“(ii) CALCULATION—The wage levels under
subparagraph (A) shall be calculated based
on the best information available at the time
of the filing of the application.

¢(iii) PREVAILING COMPETITIVE WAGE
LEVEL—For purposes of subclause (i)(II), the
prevailing competitive wage level shall be
determined as follows:

“(I) If the job opportunity is covered by a
collective bargaining agreement between a
union and the employer, the prevailing com-
petitive wage shall be the wage rate set forth
in the collective bargaining agreement.

‘“(II) If the job opportunity is not covered
by such an agreement and it is on a project
that is covered by a wage determination
under a provision of subchapter IV of chapter
31 of title 40, United States Code, or the
Service Contract Act of 1965 (41 U.S.C. 351 et
seq.), the prevailing competitive wage level
shall be the appropriate statutory wage.

“(IIT)(aa) If the job opportunity is not cov-
ered by such an agreement and it is not on a
project covered by a wage determination
under a provision of subchapter IV of chapter
31 of title 40, United States Code, or the
Service Contract Act of 1965 (41 U.S.C. 351 et
seq.), the prevailing competitive wage level
shall be based on published wage data for the
occupation from the Bureau of Labor Statis-
tics, including the Occupational Employ-
ment Statistics survey, Current Employ-
ment Statistics data, National Compensa-
tion Survey, and Occupational Employment
Projections program. If the Bureau of Labor
Statistics does not have wage data applica-
ble to such occupation, the employer may
base the prevailing competitive wage level
on data from another wage survey approved
by the state workforce agency under regula-
tions promulgated by the Secretary of
Labor.

‘““(bb) Such regulations shall require,
among other things, that such surveys are
statistically valid and recently conducted.

‘(D) LABOR DISPUTE—There is not a strike,
lockout, or work stoppage in the course of a
labor dispute in the occupation at the place
of employment at which the Y non-
immigrant will be employed. If such strike,
lockout, or work stoppage occurs following
submission of the application, the employer
will provide notification in accordance with
regulations promulgated by the Secretary of
Labor.

‘“(E) PROVISION OF INSURANCE—If the posi-
tion for which the Y nonimmigrant is sought
is not covered by the State workers’ com-
pensation law, the employer will provide, at
no cost to the Y nonimmigrant, insurance
covering injury and disease arising out of,
and in the course of, the worker’s employ-
ment, which will provide benefits at least
equal to those provided under the State
workers’ compensation law for comparable
employment.

“(F') NOTICE TO EMPLOYEES—

‘(i) IN GENERAL—The employer has pro-
vided notice of the filing of the application
to the bargaining representative of the em-
ployer’s employees in the occupational clas-
sification and area of employment for which
the Y nonimmigrant is sought.

“(ii) NO BARGAINING REPRESENTATIVE—If
there is no such bargaining representative,
the employer has—

““(I) posted a notice of the filing of the ap-
plication in a conspicuous location at the
place or places of employment for which the
Y nonimmigrant is sought; or

“(IT) electronically disseminated such a
notice to the employer’s employees in the
occupational classification for which the Y
nonimmigrant is sought.

‘(G) RECRUITMENT—Except where the Sec-
retary of Labor has determined that there is
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a shortage of United States workers in the
occupation and area of intended employment
for which the Y nonimmigrant is sought—

‘(i) there are not sufficient workers who
are able, willing, and qualified, and who will
be available at the time and place needed, to
perform the labor or services described in the
application; and

‘“(ii) good faith efforts have been taken to
recruit United States workers, in accordance
with regulations promulgated by the Sec-
retary of Labor, which efforts included—

““(I) the completion of recruitment during
the period beginning on the date that is 90
days before the date on which the applica-
tion was filed with the Department of Labor
and ending on the date that is 14 days before
such filing date; and

“(II) the wages that the employer would be
required by law to provide for the Y non-
immigrant were used in conducting recruit-
ment.

‘“‘(H) INELIGIBILITY—The employer is not
currently ineligible from using the Y non-
immigrant program described in this sec-
tion.

‘(I) BONAFIDE OFFER OF EMPLOYMENT—The
job for which the Y nonimmigrant is sought
is a bona fide job—

‘(i) for which the employer needs labor or
services;

‘“(ii) which has been and is clearly open to
any United States worker; and

‘‘(iii) for which the employer will be able
to place the Y nonimmigrant on the payroll.

““(J) PUBLIC AVAILABILITY AND RECORDS RE-
TENTION—A copy of each application filed
under this section and documentation sup-
porting each attestation, in accordance with
regulations promulgated by the Secretary of
Labor, will—

‘(i) be provided to every Y nonimmigrant
employed under the petition;

‘“(ii) be made available for public examina-
tion at the employer’s place of business or
work site;

‘‘(iii) be made available to the Secretary of
Labor during any audit; and

‘(iv) remain available for examination for
5 years after the date on which the applica-
tion is filed.

“(K) NOTIFICATION UPON SEPARATION FROM
OR TRANSFER OF EMPLOYMENT—The employer
will notify the Secretary of Labor and the
Secretary of Homeland Security of a Y non-
immigrant’s separation from employment or
transfer to another employer not more than
3 business days after the date of such separa-
tion or transfer, in accordance with section
218A(q)(2).

‘(L) ACTUAL NEED FOR LABOR OR SERVICES—
The application was filed not more than 60
days before the date on which the employer
needed labor or services for which the Y non-
immigrant is sought.

“(d) AUDIT OF ATTESTATIONS—

‘(1) REFERRALS BY SECRETARY OF HOME-
LAND SECURITY—The Secretary of Homeland
Security shall refer all petitions approved
under section 218A to the Secretary of Labor
for potential audit.

‘(2) AUDITS AUTHORIZED.—The Secretary of
Labor may audit any approved petition re-
ferred pursuant to paragraph (1), in accord-
ance with regulations promulgated by the
Secretary of Labor.

‘‘(e) INELIGIBLE EMPLOYERS.—

‘(1) IN GENERAL.—In addition to any other
applicable penalties under law, the Secretary
of Labor and the Secretary of Homeland Se-
curity shall not, for the period described in
paragraph (2), approve an employer’s peti-
tion or application for a labor certification
under any immigrant or nonimmigrant pro-
gram if the Secretary of Labor determines,
after notice and an opportunity for a hear-
ing, that the employer submitting such doc-
uments.—
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‘“(A) has, with respect to the application
required under subsection (a), including at-
testations required under subsection (b)—

‘(1) misrepresented a material fact;

‘‘(ii) made a fraudulent statement; or

‘“(iii) failed to comply with the terms of
such attestations; or

‘“(B) failed to cooperate in the audit proc-
ess in accordance with regulations promul-
gated by the Secretary of Labor;

‘“(C) has been convicted of any of the of-
fenses codified in Chapter 77 of Title 18 of the
United States Code (slave labor) or any con-
spiracy to commit such offenses, or any
human trafficking offense under state or ter-
ritorial law;

‘(D) has, within three years prior to the
date of application:

‘(i) committed any hazardous occupation
orders violation resulting in injury or death
under the child labor provisions contained in
section 12 of the Fair Labor Standards Act
and any regulation thereunder;

‘“(i1) been assessed a civil money penalty
for any repeated or willful violation of the
minimum wage provisions of section 6 of the
Fair Labor Standards Act; or

‘“(iii) been assessed a civil money penalty
for any repeated or willful violation of the
overtime provisions of section 7 of the Fair
Labor Standards Act or any regulations
thereunder, other than a repeated violation
that is self-reported; or

‘“(E) has, within three years prior to the
date of application, received a citation for:

‘(i) a willful violation; or

‘(i) repeated serious violations involving
injury or death of section 5 of the Occupa-
tional Safety and Health Act, or any stand-
ard, rule, or order promulgated pursuant to
section 6 of the Occupational Safety and
Health Act, or any regulations prescribed
pursuant to that. This subsection shall also
apply to equivalent violations of a plan ap-
proved under section 18 of the Occupational
Safety and Health Act.

‘(2) LENGTH OF INELIGIBILITY.—An em-
ployer described in paragraph (1) shall be in-
eligible to participate in the labor certifi-
cation programs of the Secretary of Labor
for not less than the time period determined
by the Secretary, not to exceed 3 years. How-
ever, an employer who has been convicted of
any of the offenses codified in Chapter 77 of
Title 18 of the United States Code (slave
labor) or any conspiracy to commit such of-
fenses, or any human trafficking offense
under state or territorial law shall be perma-
nently ineligible to participate in the labor
certification programs.

‘“(3) EMPLOYERS IN HIGH UNEMPLOYMENT
AREAS.—The Secretary of Labor may not ap-
prove any employer’s application under sub-
section (b) if the work to be performed by
the Y nonimmigrant is not agriculture based
and is located in a county where the unem-
ployment rate during the most recently com-
pleted year is more than 7 percent. An em-
ployer in a high unemployment area may pe-
tition the Secretary for a waiver of this pro-
vision. The Secretary shall promulgate regu-
lations for the expeditious review of such
waivers, which shall specify that the em-
ployer must satisfy the requirements of sec-
tion (b) above and in addition must provide
documentation of its recruitment efforts, in-
cluding proof that it has advertised the posi-
tion in one of the three publications that
have the highest circulation in the labor
market that is likely to be patronized by a
potential worker for not fewer than 20 con-
secutive days under the rules and conditions
set forth in section (b). An employer who has
provided proof of advertising in accordance
with this section shall be deemed to be in
compliance with the requirements of sub-
section (b)(1)(D) of this section. The Sec-
retary shall provide for a process to prompt-
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ly respond to all waiver requests, and shall
maintain on the Department of Labor’s
website an annual list of counties to which
this subsection applies.

*‘(4) INELIGIBILITY FOR PETITIONS.—The Sec-
retary of Labor shall inform the Secretary of
Homeland Security of a determination under
paragraph (1) with respect to a specific em-
ployer. The Secretary of Homeland Security
shall not, for the period described in para-
graph (2), approve the petitions or applica-
tions of any such employer for any immi-
grant or nonimmigrant program, regardless
of whether such application or petition re-
quires a labor certification.

¢“(f) PROHIBITION OF INDEPENDENT CONTRAC-
TORS.—

“Q) COVERAGE.—Notwithstanding
other provision of law—

“(A) a Y nonimmigrant is prohibited from
being treated as an independent contractor
under any federal or state law;

‘(B) no person, including an employer or
labor contractor and any persons who are af-
filiated with or contract with an employer or
labor contractor, may treat a Y non-
immigrant as an independent contractor;
and

“(C) this provision shall not be construed
to prevent employers who operate as inde-
pendent contractors from employing Y non-
immigrants as employees.

‘(2) APPLICABILITY OF LAWS.—A Y non-
immigrant shall not be denied any right or
any remedy under Federal, State, or local
labor or employment law that would be ap-
plicable to a United States worker employed
in a similar position with the employer be-
cause of the alien’s status as a non-
immigrant worker.

‘“(3) TAX RESPONSIBILITIES.—With respect
to each employed Y nonimmigrant, an em-
ployer shall comply with all applicable Fed-
eral, State, and local tax and revenue laws.

‘(g) WHISTLEBLOWER PROTECTION.—

‘(1) PROHIBITED ACTIVITIES.—It shall be un-
lawful for an employer or labor contractor of
a Y nonimmigrant to intimidate, threaten,
restrain, coerce, retaliate, discharge, or in
any other manner, discriminate against an
employee or former employee because the
employee or former employee—

‘‘(A) discloses information to the employer
or any other person that the employee or
former employee reasonably believes dem-
onstrates a violation of this Act or [title of
bill]; or

‘“(B) cooperates or seeks to cooperate in an
investigation or other proceeding concerning
compliance with the requirements of this
Act or [title of bill].

‘(2) RULEMAKING.—The Secretary of labor
shall promulgate regulations that establish a
process by which a nonimmigrant alien de-
scribed in section 101(a)(15)(Y) or
101(a)(15)(H) who files a nonfrivolous com-
plaint (as defined by the Federal Rules of
Civil Procedure) regarding a violation of this
Act, [title of bill] or any other Federal labor
or employment law, or any other rule or reg-
ulation pertaining to such laws and is other-
wise eligible to remain and work in the
United States prior to the expiration of the
maximum period of stay authorized for that
nonimmigrant classification for a period of
120 consecutive days or such additional time
period as the Secretary shall determine
through rulemaking is necessary to collect
information or take evidence from the non-
immigrant alien regarding a complaint or
agency investigation. This period shall be al-
lowed to exceed the maximum period of stay
authorized for that nonimmigrant classifica-
tion if the Secretary of labor has designated
the nonimmigrant alien as a necessary wit-
ness.

‘“(h) LABOR RECRUITERS.—With respect to
the employment of Y nonimmigrant work-
ers—

any



S6656

‘(1) IN GENERAL.—Each employer that en-
gages in foreign labor contracting activity
and each foreign labor contractor shall as-
certain and disclose, to each such worker
who is recruited for employment at the time
of the worker’s recruitment—

“‘(A) the place of employment;

‘“(B) the compensation for the employ-
ment;

‘“(C) a description of employment activi-
ties;

‘(D) the period of employment;

‘“(E) any other employee benefit to be pro-
vided and any costs to be charged for each
benefit;

‘“(F') any travel or transportation expenses
to be assessed;

“(G) the existence of any labor organizing
effort, strike, lockout, or other labor dispute
at the place of employment;

‘“(H) the existence of any arrangement
with any owner, employer, foreign con-
tractor, or its agent where such person re-
ceives a commission from the provision of
items or services to workers;

“(I) the extent to which workers will be
compensated through workers’ compensa-
tion, private insurance, or otherwise for in-
juries or death, including—

‘(i) work related injuries and death during
the period of employment;

‘‘(ii) the name of the State workers’ com-
pensation insurance carrier or the name of
the policyholder of the private insurance;

‘“(iii) the name and the telephone number
of each person who must be notified of an in-
jury or death; and

‘“(iv) the time period within which such no-
tice must be given;

‘(J) any education or training to be pro-
vided or required, including—

‘(i) the nature and cost of such training;

‘(i) the entity that will pay such costs;
and

‘“(iii) whether the training is a condition of
employment, continued employment, or fu-
ture employment; and

“(K) a statement, in a form specified by
the Secretary of Labor, describing the pro-
tections of this Act and of the Trafficking
Victims Protection Act of 2000, P.L. 106-486,
for workers recruited abroad.

‘(2) FALSE OR MISLEADING INFORMATION.—
No foreign labor contractor or employer who
engages in foreign labor contracting activity
shall knowingly provide materially false or
misleading information to any worker con-
cerning any matter required to be disclosed
in paragraph (1).

‘“(3) LANGUAGES.—The information re-
quired to be disclosed under paragraph (1)
shall be provided in writing in English or, as
necessary and reasonable, in the language of
the worker being recruited. The Secretary of
Labor shall make forms available in English,
Spanish, and other languages, as necessary
and reasonable, which may be used in pro-
viding workers with information required
under this section.

‘“(4) FEES.—A person conducting a foreign
labor contracting activity shall not assess
any fee to a worker for such foreign labor
contracting activity.

¢“(5) TERMS.—No employer or foreign labor
contractor shall, without justification, vio-
late the terms of any agreement related to
the requirements of this section made by
that contractor or employer regarding em-
ployment under this program.

‘“(6) TRAVEL cosTs.—If the foreign labor
contractor or employer charges the em-
ployee for transportation, such transpor-
tation costs shall be reasonable.

“(7) OTHER WORKER PROTECTIONS.—

““(A) NOTIFICATION.—Not less frequently
than once every year, each employer shall
notify the Secretary of Labor of the identity
of any foreign labor contractor engaged by
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the employer in any foreign labor contractor
activity for, or on behalf of, the employer.

‘(B) REGISTRATION OF FOREIGN LABOR CON-
TRACTORS—

‘(i) IN GENERAL.—No person shall engage in
foreign labor recruiting activity unless such
person has a certificate of registration from
the Secretary of Labor specifying the activi-
ties that such person is authorized to per-
form. An employer who retains the services
of a foreign labor contractor shall only use
those foreign labor contractors who are reg-
istered under this subparagraph.

‘“(ii) ISSUANCE.—The Secretary shall pro-
mulgate regulations to establish an efficient
electronic process for the investigation and
approval of an application for certificate of
registration of foreign labor contractors not
later than 14 days after such application is
filed, including—

“(D requirements under paragraphs (1), (4),
and (b) of section 102 of the Migrant and Sea-
sonal Agricultural Worker Protection Act (29
U.S.C. 1812);

“(II) an expeditious means to update reg-
istrations and renew certificates; and

‘(III) any other requirements that the Sec-
retary may prescribe.

‘‘(iii) TERM—Unless suspended or revoked a
certificate under this subparagraph shall be
valid for 2 years.

“(iv) REFUSAL TO ISSUE; REVOCATION; SUS-
PENSION.—In accordance with regulations
promulgated by the Secretary of Labor, the
Secretary may refuse to issue or renew, or
may suspend or revoke, a certificate of reg-
istration under this subparagraph if—

‘“(I) the application or holder of the certifi-
cation has knowingly made a material mis-
representation in the application for such
certificate;

‘“(II) the applicant for, or holder of, the
certification is not the real party in interest
in the application or certificate of registra-
tion and the real party in interest—

‘““(aa) is a person who has been refused
issuance or renewal of a certificate;

‘“(bb) has had a certificate suspended or re-
voked; or

‘“(cc) does not qualify for a certificate
under this paragraph; or

““(III) the applicant for or holder of the cer-
tification has failed to comply with this Act.

“(C) REMEDY FOR VIOLATIONS.—An em-
ployer engaging in foreign labor contracting
activity and a foreign labor contractor that
violates the provisions of this subsection
shall be subject to remedies for foreign labor
contractor violations under subsections (j)
and (k). If a foreign labor contractor who is
an agent of an employer violates any provi-
sion of this subsection when acting within
the scope of its agency, the employer shall
be subject to remedies under subsections (j)
and (k). An employer shall not be subject to
remedies for violations committed by a for-
eign labor contractor when such contractor
is acting in direct contravention of an ex-
press, written contractual provision con-
tained in the agreement between the em-
ployer and the foreign labor contractor. An
employer that violates a provision of this
subsection relating to employer obligations
shall be subject to remedies under sub-
sections (j) and (k).

“(D) EMPLOYER NOTIFICATION.—An em-
ployer shall notify the Secretary of Labor if
the employer becomes aware of a violation of
this subsection by a foreign labor recruiter.

“(E) WRITTEN AGREEMENTS.—A foreign
labor contractor may not violate the terms
of any written agreements made with an em-
ployer relating to any contracting activity
or worker protection under this subsection.

‘(F) BONDING REQUIREMENT.—The Sec-
retary of Labor may require foreign labor
contractor to post a bond in an amount suffi-
cient to ensure the protection of individuals
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recruited by the foreign labor contractor.
The Secretary may consider the extent to
which the foreign labor contractor has suffi-
cient ties to the United States to adequately
enforce this subsection.

‘(i) WAIVER OF RIGHTS PROHIBITED.—ANy
nonimmigrant may not be required to waive
any rights or protections under this Act.
Nothing under this subsection shall be con-
strued to affect the interpretation of other
laws.

‘(j) ENFORCEMENT.—With respect to viola-
tions of the provisions of this section relat-
ing to the employment of Y nonimmigrant
workers—

‘(1) IN GENERAL.—The Secretary of Labor
shall promulgate regulations for the receipt,
investigation, and disposition of complaints
by an aggrieved person respecting a violation
of this section.

‘“(2) FILING DEADLINE.—No investigation or
hearing shall be conducted on a complaint
concerning a violation under this section un-
less the complaint was filed not later than 12
months after the date of such violation.

‘“(3) REASONABLE BASIS.—The Secretary of
Labor shall conduct an investigation under
this subsection if there is reasonable basis to
believe that a violation of this section has
occurred. The process established under this
subsection shall provide that, not later than
30 days after a complaint is filed, the Sec-
retary shall determine if there is reasonable
cause to find such a violation.

*“(4) NOTICE AND HEARING.—

‘“‘(A) IN GENERAL.—Not later than 60 days
after the Secretary of Labor makes a deter-
mination of reasonable basis under para-
graph (3), the Secretary shall issue a notice
to the interested parties and offer an oppor-
tunity for a hearing on the complaint, in ac-
cordance with section 556 of title 5, United
States Code.

‘(B) CoMPLAINT—If the Secretary of Labor,
after receiving complaint under this sub-
section, does not offer the aggrieved person
or organization an opportunity for a hearing
under subparagraph (A), the Secretary shall
notify the aggrieved person or organization
of such determination and the aggrieved per-
son or organization may seek a hearing on
the complaint under procedures established
by the Secretary which comply with the re-
quirements of section 556.

‘(C) HEARING DEADLINE.—Not later than 60
days after the date of a hearing under this
paragraph, the Secretary of Labor shall
make a finding on the matter in accordance
with paragraph (5).

“(5) ATTORNEY’S FEES.—Complainant who
prevails in an action under this section with
respect to a claim related to wages or com-
pensation for employment, or a claim for a
violation of subsection (j), shall be entitled
to an award of reasonable attorney’s fees and
costs.

‘(6) POWER OF THE SECRETARY.—The Sec-
retary may bring an action in any court of
competent jurisdiction—

““(A) to seek remedial action, including in-
junctive relief;

‘“(B) to recover the damages described in
subsection (k); or

‘(C) to ensure compliance with terms and
conditions described in subsection (g).—

““('T) SOLICITOR OF LABOR.—Except as pro-
vided in section 518(a) of title 28, United
States Code, the Solicitor of Labor may ap-
pear for and represent the Secretary of
Labor in any civil litigation brought under
this subsection. All such litigation shall be
subject to the direction and control of the
Attorney General.

‘(8) PROCEDURES IN ADDITION TO OTHER
RIGHTS OF EMPLOYEES.—The rights and rem-
edies provided to workers under this section
are in addition to any other contractual or
statutory rights and remedies of the work-
ers, and are not intended to alter or affect
such rights and remedies.
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‘“‘(k) PENALTIES.—With respect to viola-
tions of the provisions of this section relat-
ing to the employment of Y-1 or Y-2B non-
immigrants—

‘(1) IN GENERAL.—If, after notice and an
opportunity for a hearing, the Secretary of
Labor finds a violation of this section, the
Secretary may impose administrative rem-
edies and penalties, including—

‘“(A) back wages;

‘(B) benefits; and

“(C) civil monetary penalties.

‘(2) CIVIL PENALTIES.—The Secretary of
Labor may impose, as. civil penalty—

‘““(A) for a violation of subsections (b)
through (g)—

‘(i) a fine in an amount not more than
$2,000 per violation per affected worker and
$4,000 per violation per affected worker for
each subsequent violation;

‘“(ii) if the violation was willful, a fine in
an amount not more than $5,000 per violation
per affected worker;

““(iii) if the violation was willful and if in
the course of such violation a United States
worker was harmed, a fine in an amount not
more than $25,000 per violation per affected
worker; and

““(B) for a violation of subsection (h)—

‘(i) a fine in an amount not less than $500
and not more than $4,000 per violation per af-
fected worker;

‘“(ii) if the violation was willful, a fine in
an amount not less than $2,000 and not more
than $5,000 per violation per affected worker;
and

‘‘(iii) if the violation was willful and if in
the course of such violation a United States
worker was harmed, a fine in an amount not
less than $6,000 and not more than $35,000 per
violation per affected worker.

‘(C) for knowingly or recklessly failing to
comply with the terms of representations
made in petitions, applications, certifi-
cations, or attestations under any immi-
grant or nonimmigrant program, or with
representations made in materials required
by section (h) (concerning labor recruiters)—

‘(1) a fine in an amount not more than
$4,000 per affected worker; and

‘(2) upon the occasion of a third offense of
failure to comply with representations, a
fine in an amount not to exceed $5,000 per af-
fected worker and designation as an ineli-
gible employer, recruiter, or broker for pur-
poses of any immigrant or nonimmigrant
program.

‘“(3) USE OF CIVIL PENALTIES.—AIll penalties
collected under this subsection shall be de-
posited in the Treasury in accordance with
section 286(w).

‘“(4) CRIMINAL PENALTIES.—If a willful and
knowing violation of subsection (g) causes
extreme physical or financial harm to an in-
dividual, the person in violation of such sub-
section may be imprisoned for not more than
6 months, fined in an amount not more than
$35,000, or both.

“(I) Definitions—Unless otherwise pro-
vided, in this section and section 218A:

‘(1 AGGRIEVED PERSON.—term ‘aggrieved
person’ means a person adversely affected by
an alleged violation of this section, includ-
ing—

‘““(A) a worker whose job, wages, or work-
ing conditions are adversely affected by the
violation; and

‘(B) representative authorized by a worker
whose jobs, wages, or working conditions are
adversely affected by the violation who
brings a complaint on behalf of such worker.

‘“(2) AREA OF EMPLOYMENT.—The terms
‘area of employment’ and ‘area of intended
employment’ mean the area within normal
commuting distance of the worksite or phys-
ical location at which the work of the Y
worker is or will be performed. If such work-
site or location is within a Metropolitan Sta-

CONGRESSIONAL RECORD — SENATE

tistical Area, any place within such area is
deemed to be within the area of employment.

¢“(3) CONVENTION AGAINST TORTURE.—The
term ‘Convention Against Torture’ shall
refer to the United Nations Convention
Against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment, sub-
ject to any reservations, understandings,
declarations, and provisos contained in the
United States Senate resolution of ratifica-
tion of the Convention, as implemented by
section 2242 of the Foreign Affairs Reform
and Restructuring Act of 1998 (Pub. L. 105-
277, 112 Stat. 2681, 2681-821).

‘“(4) DERIVATIVE Y NONIMMIGRANT.—The
term ‘derivative’ Y nonimmigrant means an
alien described at paragraph (Y)(iii) of sub-
section 101(a)(15).

“(5) ELIGIBLE; ELIGIBLE INDIVIDUAL.—The
term ‘eligible,” when used with respect to an
individual, or ‘eligible individual’, means,
with respect to employment, an individual
who is not an unauthorized alien (as defined
in section 274A) with respect to that employ-
ment.

‘(6) EMPLOY; EMPLOYEE; EMPLOYER.—The
terms ‘employ’, ‘employee’, and ‘employer’
have the meanings given such terms in sec-
tion 3 of the Fair Labor Standards Act of
1938 (29 U.S.C. 203).

‘(7Y FELONY.—The term ‘felony’, with re-
gard to a conviction in a foreign jurisdiction,
means a crime for which sentence of one
year or longer in prison may be imposed.

‘“(8) FORCE MAJEURE EVENT.—The term
‘force majeure event’ shall mean an event
that is beyond the control of either party,
including, without limitation, hurricanes,
earthquakes, act of terrorism, war, fire, civil
disorder or other events of a similar or dif-
ferent kind.

‘(99 FOREIGN LABOR CONTRACTOR.—The
term ‘foreign labor contractor’ means any
person who for any compensation or other
valuable consideration paid or promised to
be paid, performs any foreign labor con-
tracting activity.

‘“(10) FOREIGN LABOR CONTRACTING ACTIV-
ITY.—The term ‘foreign labor contracting ac-
tivity’ means recruiting, soliciting, hiring,
employing, or furnishing, an individual who
resides outside of the United States for em-
ployment in the United States as a non-
immigrant alien described in section 10
1(a)(15)(H){D)(C).

‘(11) FurLL TIME.—The term ‘full time,’
with respect to a job in agricultural labor or
services, means any job in which the indi-
vidual is employed 5.75 or more hours per
day; and for any job, means in any period of
authorized admission or portion of such pe-
riod, employment or study for at least 90% of
the total number of work-hours in such pe-
riod, calculated at a rate of 1,575 work-hours
per year (1,438 work-hours per year for agri-
cultural employment). Each credit-hour of
study shall be counted as the equivalent of 50
work-hours.

‘(12) JOB OPPORTUNITY.—The term ‘job op-
portunity’ means a job opening for tem-
porary or seasonal full-time employment at
a place in the United States to which United
States workers can be referred.

“(B) STATUTORY CONSTRUCTION.—Nothing
in this paragraph is intended to limit an em-
ployee’s rights under a collective bargaining
agreement or other employment contract.

‘(14) MISDEMEANOR.—The term  ‘mis-
demeanor’, with regard to a conviction in a
foreign jurisdiction, means a crime for which
a sentence of no more than 364 days in prison
may be imposed.

‘(156) REGULATORY DROUGHT.—The term
‘regulatory drought’ means a decision subse-
quent to the filing of the application under
section 218B by an entity not under the con-
trol of the employer making such filing
which restricts the employer’s access to
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water for irrigation purposes and reduces or
limits the employer’s ability to produce an
agricultural commodity, thereby reducing
the need for labor.

‘(16) SEASONAL.—Labor is performed on a
‘seasonal’ basis if—

“(A) ordinarily, it pertains to or is of the
kind exclusively performed at certain sea-
sons or periods of the year; and

‘(B) from its nature, it may not be contin-
uous or carried on throughout the year.

‘(17) SECRETARY.—Except as otherwise pro-
vided, the term ‘Secretary’ means the Sec-
retary of Homeland Security.

¢“(18) SEPARATION FROM EMPLOYMENT.—The
term ‘separation from employment’ means
the worker’s loss of employment, other than
through a discharge for inadequate perform-
ance, violation of workplace rules, cause,
voluntary departure, voluntary retirement,
or the expiration of a grant or contract. The
term does not include any situation in which
the worker is offered, as an alternative to
such loss of employment, a similar employ-
ment opportunity with the same employer at
equivalent or higher compensation and bene-
fits than the position from which the em-
ployee was discharged, regardless of whether
the employee accepts the offer. Nothing in
this paragraph shall limit an employee’s
rights under a collective bargaining agree-
ment or other employment contract.

‘(19) UNITED STATES WORKER.—The term
‘United States worker’ means an employee
who is—

““(A) a citizen or national of the United
States; or

‘“(B) an alien who is—

‘(1) lawfully admitted for permanent resi-
dence;

‘(ii) admitted as a refugee under section
207;

‘‘(iii) granted asylum under section 208; or

‘(iv) otherwise authorized, under this Act
or by the Secretary of Homeland Security, to
be employed in the United States.”.

‘(20) 'Y NONIMMIGRANT; Y NONIMMIGRANT
WORKER

““(A) The term ‘Y nonimmigrant’ means an
alien admitted to the United States under
paragraph (Y)i) or (Y)@{i) of subsection
101(a)(15), or the spouse or child of such non-
immigrant in derivative status under
(Y)(ii);

“(B) The term ‘Y nonimmigrant worker’
means an alien admitted to the United
States under paragraph (Y)(i) or (Y)(@ii) of
subsection 101(a)(15); and

¢(21) Y-1 NONIMMIGRANT; Y-1 WORKER.—The
term ‘Y-1 nonimmigrant’ or ‘Y-1 worker’
means an alien admitted to the United
States under paragraph (i) of subsection
101(a)(15)(Y).

¢(23) Y—2B NONIMMIGRANT; Y-2B WORKER.—
The term ‘Y-2B nonimmigrant’ or ‘Y-2B
worker’ means an alien admitted to the
United States under paragraph (ii) of sub-
section 101(a)(15)(Y).

‘(24) Y-3 NONIMMIGRANT.—The term ‘Y-3
nonimmigrant’ means an alien admitted to
the United States under paragraph (iii) of
subsection 101(a)(15)(Y).’

(b) CLERICAL AMENDMENT.—The table of
contents is amended by inserting after the
item relating to section 218A, as added by
section 402, the following:

‘“Sec. 218B. Employer obligations.”.
Subtitle B—Seasonal Agricultural
Nonimmigrant Temporary Workers
SEC. 404. AMENDMENT TO THE IMMIGRATION
AND NATIONALITY ACT.

(a) IN GENERAL.—Title II of the Immigra-
tion and Nationality Act (8 U.S.C. 1151 et
seq.) is amended inserting the following after
section 218B:

“SEC. 218C. H-2A EMPLOYER APPLICATIONS.

‘(a) APPLICATIONS TO THE SECRETARY OF

LABOR.—
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‘(1) IN GENERAL.—No alien may be admit-
ted to the United States as an H-2A worker,
or otherwise provided status as an H-2A
worker, unless the employer has filed with
the Secretary of Labor an application con-
taining—

‘“(A) the assurances described in subsection
(0);

‘(B) description of the nature and location
of the work to be performed;

‘(C) the anticipated period (expected be-
ginning and ending dates) for which the
workers will be needed; and

‘(D) the number of job opportunities in
which the employer seeks to employ the
workers.

‘“(2) ACCOMPANIED BY JOB OFFER.—Each ap-
plication filed under paragraph (1) shall be
accompanied by a copy of the job offer de-
scribing the wages and other terms and con-
ditions of employment and the bona fide oc-
cupational qualifications that shall be pos-
sessed by a worker to be employed in the job
opportunity in question.

‘‘(b) ASSURANCES FOR INCLUSION IN APPLI-
CATIONS.—The assurances referred to in sub-
section (a)(1) are the following:

‘(1) JOB OPPORTUNITIES COVERED BY COLLEC-
TIVE BARGAINING AGREEMENTS.—With respect
to job opportunity that is covered under a
collective bargaining agreement:

““(A) UNION CONTRACT DESCRIBED.—The job
opportunity is covered by a union contract
which was negotiated at arm’s length be-
tween a bona fide union and the employer.

‘(B) STRIKE OR LOCKOUT.—The specific job
opportunity for which the employer is re-
questing an H-2A worker is not vacant be-
cause the former occupant is on strike or
being locked out in the course of a labor dis-
pute.

¢(C) NOTIFICATION OF BARGAINING REP-
RESENTATIVES.—The employer, at the time of
filing the application, has provided notice of
the filing under this paragraph to the bar-
gaining representative of the employer’s em-
ployees in the occupational classification at
the place or places of employment for which
aliens are sought.

‘(D) TEMPORARY OR SEASONAL JOB OPPOR-
TUNITIES.—The job opportunity is temporary
or seasonal.

‘“(E) OFFERS TO UNITED STATES WORKERS.—
The employer has offered or will offer the job
to any eligible United States worker who ap-
plies and is equally or better qualified for
the job for which the nonimmigrant is, or
the nonimmigrants are, sought and who will
be available at the time and place of need.

“(F) PROVISION OF INSURANCE.—If the job
opportunity is not covered by the State
workers’ compensation law, the employer
will provide, at no cost to the worker, insur-
ance covering injury and disease arising out
of, and in the course of, the worker’s employ-
ment which will provide benefits at least
equal to those provided under the State’s
workers’ compensation law for comparable
employment.

‘“(2) JOB OPPORTUNITIES NOT COVERED BY
COLLECTIVE BARGAINING AGREEMENTS.—With
respect to job opportunity that is not cov-
ered under a collective bargaining agree-
ment:

‘“(A) STRIKE OR LOCKOUT.—The specific job
opportunity for which the employer has ap-
plied for an H-2A worker is not vacant be-
cause the former occupant is on strike or
being locked out in the course of a labor dis-
pute.

‘(B) TEMPORARY OR SEASONAL JOB OPPORTU-
NITIES.—The job opportunity is temporary or
seasonal.

¢(C) BENEFIT, WAGE, AND WORKING CONDI-
TIONS.—The employer will provide, at, a min-
imum, the benefits, wages, and working con-
ditions required by section 218E to all work-
ers employed in the job opportunities for
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which the employer has applied for an H-2A
worker under subsection (a) and to all other
workers in the same occupation at the place
of employment.

‘(D) NONDISPLACEMENT OF UNITED STATES
WORKERS.—The employer did not displace
and will not displace a United States worker
employed by the employer during the period
of employment and for a period of 30 days
preceding the period of employment in the
occupation at the place of employment for
which the employer has applied for an H-2A
worker.

“(E) REQUIREMENTS FOR PLACEMENT OF THE
NONIMMIGRANT WITH OTHER EMPLOYERS.—The
employer will not place the nonimmigrant
with another employer unless—

‘(i) the nonimmigrant performs duties in
whole or in part at 1 or more worksites
owned, operated, or controlled by such other
employer;

‘‘(ii) there are indicia of an employment
relationship between the nonimmigrant and
such other employer; and

‘“(iii) the employer has inquired of the
other employer as to whether, and has no ac-
tual knowledge or notice that, during the pe-
riod of employment and for a period of 30
days preceding the period of employment,
the other employer has displaced or intends
to displace a United States worker employed
by the other employer in the occupation at
the place of employment for which the em-
ployer seeks approval to employ H-2A work-
ers.

‘“(F) STATEMENT OF LIABILITY.—The appli-
cation form shall include a clear statement
explaining the liability under subparagraph
(E) of an employer if the other employer de-
scribed in such subparagraph displaces a
United States worker as described in such
subparagraph.

“(G) PROVISION OF INSURANCE.—If the job
opportunity is not covered by the State
workers’ compensation law, the employer
will provide, at no cost to the worker, insur-
ance covering injury and disease arising out
of and in the course of the worker’s employ-
ment which will provide benefits at least
equal to those provided under the State’s
workers’ compensation law for comparable
employment.

‘“(H) EMPLOYMENT OF UNITED STATES WORK-
ERS.—

‘(i) RECRUITMENT.—The employer has
taken or will take the following steps to re-
cruit United States workers for the job op-

portunities for which the H-2A non-
immigrant is, or H-2A nonimmigrants are,
sought:

‘(I) CONTACTING FORMER WORKERS.—The
employer shall make reasonable efforts
through the sending of a letter by United
States Postal Service mail, or otherwise, to
contact any United States worker the em-
ployer employed during the previous season
in the occupation at the place of intended
employment for which the employer is ap-
plying for workers and has made the avail-
ability of the employer’s job opportunities in
the occupation at the place of intended em-
ployment known to such previous workers,
unless the worker was terminated from em-
ployment by the employer for a lawful job-
related reason or abandoned the job before
the worker completed the period of employ-
ment of the job opportunity for which the
worker was hired.

‘“(II) FILING A JOB OFFER WITH THE LOCAL
OFFICE OF THE STATE EMPLOYMENT SECURITY
AGENCY.—Not later than 28 days before the
date on which the employer desires to em-
ploy an H-2A worker in a temporary or sea-
sonal agricultural job opportunity, the em-
ployer shall submit a copy of the job offer
described in subsection (a)(2) to the local of-
fice of the State workforce agency which
serves the area of intended employment and
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authorize the posting of the job opportunity
on its electronic job registry, except that
nothing in this subclause shall require the
employer to file an interstate job order
under section 653 of title 20, Code of Federal
Regulations.

‘(III) ADVERTISING OF JOB OPPORTUNITIES.—
Not later than 14 days before the date on
which the employer desires to employ an H-
2A worker in a temporary or seasonal agri-
cultural job opportunity, the employer shall
advertise the availability of the job opportu-
nities for which the employer is seeking
workers in a publication in the local labor
market that is likely to be patronized by po-
tential farm workers.

‘“(IV) EMERGENCY PROCEDURES.—The Sec-
retary of Labor shall, by regulation, provide
a procedure for acceptance and approval of
applications in which the employer has not
complied with the provisions of this subpara-
graph because the employer’s need for H-2A
workers could not reasonably have been fore-
seen.

‘(ii) JoB OFFERS.—The employer has of-
fered or will offer the job to any eligible
United States worker who applies and is
equally or better qualified for the job for
which the nonimmigrant is, or non-
immigrants are, sought and who will be
available at the time and place of need.

‘(iii) PERIOD OF EMPLOYMENT.—The em-
ployer will provide employment to any
qualified United States worker who applies
to the employer during the period beginning
on the date on which the H-2A worker de-
parts for the employer’s place of employ-
ment and ending on the date on which 50 per-
cent of the period of employment for which
the H-2A worker who is in the job was hired
has elapsed, subject to the following require-
ments:

‘“(I) PROHIBITION.—No person or entity
shall willfully and knowingly withhold
United States workers before the arrival of
H-2A workers in order to force the hiring of
United States workers under this clause.

““(IT) CoMPLAINTS.—Upon receipt of a com-
plaint by an employer that a violation of
subclause (I) has occurred, the Secretary of
Labor shall immediately investigate. The
Secretary of Labor shall, within 36 hours of
the receipt of the complaint, issue findings
concerning the alleged violation. If the Sec-
retary of Labor finds that a violation has oc-
curred, the Secretary of Labor shall imme-
diately suspend the application of this clause
with respect to that certification for that
date of need.

‘(III) PLACEMENT OF UNITED STATES WORK-
ERS.—Before referring a United States work-
er to an employer during the period de-
scribed in the matter preceding subclause (I),
the Secretary of Labor shall make all rea-
sonable efforts to place the United States
worker in an open job acceptable to the
worker, if there are other job offers pending
with the job service that offer similar job op-
portunities in the area of intended employ-
ment.

“(iv) STATUTORY CONSTRUCTION.—Nothing
in this subparagraph shall be construed to
prohibit an employer from using such legiti-
mate selection criteria relevant to the type
of job that are normal or customary to the
type of job involved so long as such criteria
are not applied a indiscriminatory manner.

(V) UNITED STATES WORKER.—For purpose
of this subparagraph, the term ‘‘United
States worker”” means an alien described in
section 218G(14) except an alien admitted or
otherwise provided status under section
101(a)(15)(Z).

‘“(c) APPLICATIONS BY ASSOCIATIONS ON BE-
HALF OF EMPLOYER MEMBERS.—

‘(1) IN GENERAL.—AnN agricultural associa-
tion may file an application under sub-
section (a) on behalf of 1 or more of its em-
ployer members that the association cer-
tifies in its application has or have agreed in
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writing to comply with the requirements of
this section and sections 218E, 218F, and
218G.

¢“(2) TREATMENT OF ASSOCIATIONS ACTING AS
EMPLOYERS.—If an association filing an ap-
plication under paragraph (1) is a joint or
sole employer of the temporary or seasonal
agricultural workers requested on the appli-
cation, the certifications granted under sub-
section (e)(2)(B) to the association may be
used for the certified job opportunities of
any of its producer members named on the
application, and such workers may be trans-
ferred among such producer members to per-
form the agricultural services of a tem-
porary or seasonal nature for which the cer-
tifications were granted.

““(d) WITHDRAWAL OF APPLICATIONS.—

‘(1) IN GENERAL.—An employer may with-
draw an application filed pursuant to sub-
section (a), except that if the employer is an
agricultural association, the association
may withdraw an application filed pursuant
to subsection (a) with respect to 1 or more of
its members. To withdraw an application,
the employer or association shall notify the
Secretary of Labor in writing, and the Sec-
retary of Labor shall acknowledge in writing
the receipt of such withdrawal notice. An
employer who withdraws an application
under subsection (a), or on whose behalf an
application is withdrawn, is relieved of the
obligations undertaken in the application.

‘(2) LIMITATION.—An application may not
be withdrawn while any alien provided sta-
tus under section 101(a)(15)(H)(ii)(a) pursuant
to such application is employed by the em-
ployer.

*“(3) OBLIGATIONS UNDER OTHER STATUTES.—
Any obligation incurred by an employer
under any other law or regulation as a result
of the recruitment of United States workers
or H-2A workers under an offer of terms and
conditions of employment required as a re-
sult of making an application under sub-
section (a) is unaffected by withdrawal of
such application.

‘“(e) REVIEW AND APPROVAL OF APPLICA-
TIONS.—

‘(1) RESPONSIBILITY OF EMPLOYERS.—The
employer shall make available for public ex-
amination, within 1 working day after the
date on which an application under sub-
section (a) is filed, at the employer’s prin-
cipal place of business or worksite, a copy of
each such application (and such accom-
panying documents as are necessary).

‘“(2) RESPONSIBILITY OF THE SECRETARY OF
LABOR.—

‘“(A) COMPILATION OF LIST.—The Secretary
of Labor shall compile, on a current basis, a
list (by employer and by occupational classi-
fication) of the applications flied under sub-
section (a). Such list shall include the wage
rate, number of workers sought, period of in-
tended employment, and date of need. The
Secretary of Labor shall make such list
available for examination in the District of
Columbia.

‘“(B) REVIEW OF APPLICATIONS.—The Sec-
retary of Labor shall review such an applica-
tion only for completeness and obvious inac-
curacies. Unless the Secretary of Labor finds
that the application is incomplete or obvi-
ously inaccurate, the Secretary of Labor
shall certify that the intending employer has
filed with the Secretary of Labor an applica-
tion as described in subsection (a). Such cer-
tification shall be provided within 7 days of
the filing of the application.”

“SEC. 218D. H-2A EMPLOYMENT REQUIREMENTS.

‘‘(a) PREFERENTIAL TREATMENT OF ALIENS
PROHIBITED.—Employers seeking to hire
United States workers shall offer the United
States workers no less than the same bene-
fits, wages, and working conditions that the
employer is offering, intends to offer, or will
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provide to H-2A workers. Conversely, no job
offer may impose on United States workers
any restrictions or obligations which will
not be imposed on the employer’s H-2A
workers.

““(b) MINIMUM BENEFITS, WAGES, AND WORK-
ING CONDITIONS.—Except in cases where high-
er benefits, wages, or working conditions are
required by the provisions of subsection (a),
in order to protect similarly employed
United States workers from adverse effects
with respect to benefits, wages, and working
conditions, every job offer which shall ac-
company an application under section
218C(b)(2) shall include each of the following
benefit, wage, and working condition provi-
sions:

(1) REQUIREMENT TO PROVIDE HOUSING OR
HOUSING ALLOWANCE.—

‘““(A) IN GENERAL.—An employer applying
under section 218C(a) for H-2A workers shall
offer to provide housing at no cost to all
workers in job opportunities for which the
employer has applied under that section and
to all other workers in the same occupation
at the place of employment, whose place of
residence is beyond normal commuting dis-
tance.

“(B) TYPE OF HOUSING.—In complying with
subparagraph (A), an employer may, at the
employer’s election, provide housing that
meets applicable Federal standards for tem-
porary labor camps or secure housing that
meets applicable local standards for rental
or public accommodation housing or other
substantially similar class of habitation, or
in the absence of applicable local standards,
State standards for rental or public accom-
modation housing or other substantially
similar class of habitation. In the absence of
applicable local or State standards, Federal
temporary labor camp standards shall apply.

‘(C) FAMILY HOUSING.—If it is the pre-
vailing practice in the occupation and area
of intended employment to provide family
housing, family housing shall be provided to
workers with families who request it.

‘(D) WORKERS ENGAGED IN THE RANGE PRO-
DUCTION OF LIVESTOCK.—The Secretary of
Labor shall issue regulations that address
the specific requirements for the provision of
housing to workers engaged in the range pro-
duction of livestock.

‘“(E) LIMITATION.—Nothing in this para-
graph shall be construed to require an em-
ployer to provide or secure housing for per-
sons who were not entitled to such housing
under the temporary labor certification reg-
ulations in effect on June 1, 1986.

“(F) CHARGES FOR HOUSING.—

‘(1) CHARGES FOR PUBLIC HOUSING.—If pub-
lic housing provided for migrant agricultural
workers under the auspices of a local, coun-
ty, or State government is secured by an em-
ployer, and use of the public housing unit
normally requires charges from migrant
workers, such charges shall be paid by the
employer directly to the appropriate indi-
vidual or entity affiliated with the housing’s
management.

‘(i) DEPOSIT CHARGES.—Charges in the
form of deposits for bedding or other similar
incidentals related to housing shall not be
levied upon workers by employers who pro-
vide housing for their workers. An employer
may require a worker found to have been re-
sponsible for damage to such housing which
is not the result of normal wear and tear re-
lated to habitation to reimburse the em-
ployer for the reasonable cost of repair of
such damage.

“(G) HOUSING ALLOWANCE AS
NATIVE.—

‘(i) IN GENERAL.—If the requirement set
out in clause (ii) is satisfied, the employer
may provide a reasonable housing allowance
instead of offering housing under subpara-
graph (A). Upon the request of a worker
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seeking assistance in locating housing, the
employer shall make a good faith effort to
assist the worker in identifying and locating
housing in the area of intended employment.
An employer who offers a housing allowance
to a worker, or assists a worker in locating
housing which the worker occupies, pursuant
to this clause shall not be deemed a housing
provider under section 203 of the Migrant and
Seasonal Agricultural Worker Protection
Act (29 U.S.C. 1823) solely by virtue of pro-
viding such housing allowance. No housing
allowance may be used for housing which is
owned or controlled by the employer.

‘“(ii) CERTIFICATION.—The requirement of
this clause is satisfied if the Governor of the
State certifies to the Secretary of Labor
that there is adequate housing available in
the area of intended employment for mi-
grant farm workers and H-2A workers who
are seeking temporary housing while em-
ployed in agricultural work. Such certifi-
cation shall expire after 3 years unless re-
newed by the Governor of the State.

¢‘(iii) AMOUNT OF ALLOWANCE.—

‘“(I) NONMETROPOLITAN COUNTIES.—If the
place of employment of the workers provided
an allowance under this subparagraph is a
nonmetropolitan county, the amount of the
housing allowance under this subparagraph
shall be equal to the statewide average fair
market rental for existing housing for non-
metropolitan counties for the State, as es-
tablished by the Secretary of Housing and
Urban Development pursuant to section 8(c)
of the United States Housing Act of 1937 (42
U.S.C. 1437f(c)), based on a 2-bedroom dwell-
ing unit and an assumption of 2 persons per
bedroom.

“‘(IT) METROPOLITAN COUNTIES.—If the place
of employment of the workers provided an
allowance under this paragraph is in a met-
ropolitan county, the amount of the housing
allowance under this subparagraph shall be
equal to the statewide average fair market
rental for existing housing for metropolitan
counties for the State, as established by the
Secretary of Housing and Urban Develop-
ment pursuant to section 8(c) of the United
States Housing Act of 1937 (42 U.S.C.
1437f(c)), based on a 2-bedroom dwelling unit
and an assumption of 2 persons per bedroom.

‘“(2) REIMBURSEMENT OF TRANSPORTATION.—

‘“(A) TO PLACE OF EMPLOYMENT.—A worker
who completes 50 percent of the period of
employment of the job opportunity for which
the worker was hired shall be reimbursed by
the employer for the cost of the worker’s
transportation and subsistence from the
place from which the worker came to work
for the employer (or place of last employ-
ment, if the worker traveled from such
place) to the place of employment.

‘“(B) FROM PLACE OF EMPLOYMENT.—A
worker who completes the period of employ-
ment for the job opportunity involved shall
be reimbursed by the employer for the cost
of the worker’s transportation and subsist-
ence from the place of employment to the
place from which the worker, disregarding
intervening employment, came to work for
the employer, or to the place of next employ-
ment, if the worker has contracted with a
subsequent employer who has not agreed to
provide or pay for the worker’s transpor-
tation and subsistence to such subsequent
employer’s place of employment.

¢“(C) LIMITATION.—

‘(1) AMOUNT OF REIMBURSEMENT.—EXcept
as provided in clause (ii), the amount of re-
imbursement provided under subparagraph
(A) or (B) to a worker or alien shall not ex-
ceed the lesser of—

“(I) the actual cost to the worker or alien
of the transportation and subsistence in-
volved; or

‘“(IT) the most economical and reasonable
common carrier transportation charges and
subsistence costs for the distance involved.
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‘(ii) Distance traveled.—No reimburse-
ment under subparagraph (A) or (B) shall be
required if the distance traveled is 100 miles
or less, or the worker is not residing in em-
ployer-provided housing or housing secured
through an allowance as provided in para-
graph (1)(G).

‘(D) Early termination.—If the worker is
laid off or employment is terminated for
contract impossibility (as described in para-
graph (4)(D)) before the anticipated ending
date of employment, the employer shall pro-
vide the transportation and subsistence re-
quired by subparagraph (B) and, notwith-
standing whether the worker has completed
50 percent of the period of employment, shall
provide the transportation reimbursement
required by subparagraph (A).

‘“(E) TRANSPORTATION BETWEEN LIVING
QUARTERS AND WORKSITE.—The employer
shall provide transportation between the
worker’s living quarters and the employer’s
worksite without cost to the worker, and
such transportation will be in accordance
with applicable laws and regulations.

‘“(3) REQUIRED WAGES.—

‘““(A) IN GENERAL.—An employer applying
for workers under section 218C(a) shall offer
to pay, and shall pay, all workers in the oc-
cupation for which the employer has applied
for workers, not less (and is not required to
pay more) than the greater of the prevailing
wage in the occupation in the area of in-
tended employment or the adverse effect
wage rate. No worker shall be paid less than
the greater of the hourly wage prescribed
under section 6(a)(1) of the Fair Labor Stand-
ards Act of 1938 (29 U.S.C. 206(a)(1)) or the ap-
plicable State minimum wage.

‘(B) LIMITATION.—Effective on the date of
the enactment of the Agricultural Job Op-
portunities, Benefits, and Security Act of
2007 and continuing for 3 years thereafter, no
adverse effect wage rate for a State may be
more than the adverse effect wage rate for
that State in effect on January 1, 2003, as es-
tablished by section 655.107 of title 20, Code
of Federal Regulations.

“(C) REQUIRED WAGES
FREEZE.—

‘(i) FIRST ADJUSTMENT.—If Congress does
not set a new wage standard applicable to
this section before the first March 1 that is
not less than 3 years after the date of enact-
ment of this section, the adverse effect wage
rate for each State beginning on such March
1 shall be the wage rate that would have re-
sulted if the adverse effect wage rate in ef-
fect on January 1, 2003, had been annually
adjusted, beginning on March 1, 2006, by the
lesser of—

‘() the 12-month percentage change in the
Consumer Price Index for All Urban Con-
sumers between December of the second pre-
ceding year and December of the preceding
year; and

‘‘(II) 4 percent.

‘(i) SUBSEQUENT ANNUAL ADJUSTMENTS.—
Beginning on the first March 1 that is not
less than 4 years after the date of enactment
of this section, and each March 1 thereafter,
the adverse effect wage rate then in effect
for each State shall be adjusted by the lesser
of—

““(I) the 12-month percentage change in the
Consumer Price Index for All Urban Con-
sumers between December of the second pre-
ceding year and December of the preceding
year; and

“‘(II) 4 percent.

‘(D) DEDUCTIONS.—The employer shall
make only those deductions from the work-
er’s wages that are authorized by law or are
reasonable and customary in the occupation
and area of employment. The job offer shall
specify all deductions not required by law
which the employer will make from the
worker’s wages.

AFTER 3-YEAR
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‘(E) FREQUENCY OF PAY.—The employer
shall pay the worker not less frequently than
twice monthly, or in accordance with the
prevailing practice in the area of employ-
ment, whichever is more frequent.

“(F) HOURS AND EARNINGS STATEMENTS.—
The employer shall furnish to the worker, on
or before each payday, in 1 or more written
statements—

‘(i) the worker’s total earnings for the pay
period;

‘“(i1) the worker’s hourly rate of pay, piece
rate of pay, or both;

‘“(iii) the hours of employment which have
been offered to the worker (broken out by
hours offered in accordance with and over
and above the % guarantee described in para-
graph (4);

‘“(iv) the hours actually worked by the
worker;

‘“(v) an itemization of the deductions made
from the worker’s wages; and

‘“(vi) if piece rates of pay are used, the
units produced daily.

“(G) REPORT ON WAGE PROTECTIONS.—Not
later than December 31, 2009, the Comp-
troller General of the United States shall
prepare and transmit to the Secretary of
Labor, the Committee on the Judiciary of
the Senate, and Committee on the Judiciary
of the House of Representatives, report that
addresses—

‘“(i) whether the employment of H-2A or
unauthorized aliens in the United States ag-
ricultural workforce has depressed United
States farm worker wages below the levels
that would otherwise have prevailed if alien
farm workers had not been employed in the
United States;

‘“(ii) whether an adverse effect wage rate is
necessary to prevent wages of United States
farm workers in occupations in which H-2A
workers are employed from falling below the
wage levels that would have prevailed in the
absence of the employment of H-2A workers
in those occupations;

‘“(iii) whether alternative wage standards,
such as a prevailing wage standard, would be
sufficient to prevent wages in occupations in
which H-2A workers are employed from fall-
ing below the wage level that would have
prevailed in the absence of H-2A employ-
ment;

‘“(iv) whether any changes are warranted
in the current methodologies for calculating
the adverse effect wage rate and the pre-
vailing wage; and

‘(v) recommendations for future wage pro-
tection under this section.

““(H) COMMISSION ON WAGE STANDARDS.—

‘(i) ESTABLISHMENT.—There is established
the Commission on Agricultural Wage
Standards under the H-2A program (in this
subparagraph referred to as the ‘Commis-
sion’).

‘“(ii) COMPOSITION.—The Commission shall
consist of 10 members as follows:

“(I) Four representatives of agricultural
employers and 1 representative of the De-
partment of Agriculture, each appointed by
the Secretary of Agriculture.

‘“(IT) Four representatives of agricultural
workers and 1 representative of the Depart-
ment of Labor, each appointed by the Sec-
retary of Labor.

‘“(iii) FuNcTIONS.—The Commission shall
conduct a study that shall address—

‘“(I) whether the employment of H-2A or
unauthorized aliens in the United States ag-
ricultural workforce has depressed United
States farm worker, wages below the levels
that would otherwise have prevailed if alien
farm workers had not been employed in the
United States;

“(IT) whether an adverse effect wage rate is
necessary to prevent wages of United States
farm workers in occupations in which H-2A
workers are employed from falling below the
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wage levels that would have prevailed in the
absence of the employment of H-2A workers
in those occupations;

“(IITI) whether alternative wage standards,
such as a prevailing wage standard, would be
sufficient to prevent wages in occupations in
which H-2A workers are employed from fall-
ing below the wage level that would have
prevailed in the absence of H-2A employ-
ment;

‘““(IV) whether any changes are warranted
in the current methodologies for calculating
the adverse effect wage rate and the pre-
vailing wage rate; and

(V) recommendations for future wage pro-
tection under this section.

‘“(iv) The Commission may for the purpose
of carrying out this section, hold such hear-
ings, sit and act at such times and places,
take such testimony, and receive such evi-
dence as the Commission considers appro-
priate.

“(v) INTERIM REPORT.—The Commission
shall issue an interim report, published in
the Federal Register, with opportunity and
comment, for a period of at least 90 days.

‘“(vi) FINAL REPORT.—After considering
recommendations from interested persons
(including an opportunity for comment from
the public and affected States), the Commis-
sion shall submit a report to the Congress
setting forth the findings of the study con-
ducted under clause (iii) not later than De-
cember 31, 2009.

‘‘(vil) TERMINATION DATE.—The Commis-
sion shall terminate upon submitting its
final report.

¢“(4) GUARANTEE OF EMPLOYMENT.—

““(A) OFFER TO WORKER.—The employer
shall guarantee to offer the worker employ-
ment for the hourly equivalent of at least 34
of the work days of the total period of em-
ployment, beginning with the first work day
after the arrival of the worker at the place of
employment and ending on the expiration
date specified in the job offer. For purposes
of this subparagraph, the hourly equivalent
means the number of hours in the work days
as stated in the job offer and shall exclude
the worker’s Sabbath and Federal holidays.
If the employer affords the United States or
H-2A worker less employment than that re-
quired under this paragraph, the employer
shall pay such worker the amount which the
worker would have earned had the worker, in
fact, worked for the guaranteed number of
hours.

‘(B) FAILURE TO WORK.—Any hours which
the worker fails to work, up to a maximum
of the number of hours specified in the job
offer for a work day, when the worker has
been offered an opportunity to do so, and all
hours of work actually performed (including
voluntary work in excess of the number of
hours specified in the job offer in a work day,
on the worker’s Sabbath, or on Federal holi-
days) may be counted by the employer in
calculating whether the period of guaranteed
employment has been met.

¢(C) ABANDONMENT OF EMPLOYMENT, TERMI-
NATION FOR CAUSE.—If the worker voluntarily
abandons employment before the end of the
contract period, or is terminated for cause,
the worker is not entitled to the ‘34 guar-
antee’ described in subparagraph (A).

(D) CONTRACT IMPOSSIBILITY.—If, before
the expiration of the period of employment
specified in the job offer, the services of the
worker are no longer required for reasons be-
yond the control of the employer due to any
form of natural disaster, including a flood,
hurricane, freeze, earthquake, fire, drought,
plant or animal disease or pest infestation,
or regulatory drought, before the guarantee
in subparagraph (A) is fulfilled, the employer
may terminate the worker’s employment. In
the event of such termination, the employer
shall fulfill the employment guarantee in
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subparagraph (A) for the work days that
have elapsed from the first work day after
the arrival of the worker to the termination
of employment. In such cases, the employer
will make efforts to transfer the United
States worker to other comparable employ-
ment acceptable to the worker. If such trans-
fer is not effected, the employer shall pro-
vide the return transportation required in
paragraph (2)(D).

*“(6) MOTOR VEHICLE SAFETY.—

““(A) MODE OF TRANSPORTATION SUBJECT TO
COVERAGE.—

‘(i) IN GENERAL.—Except as provided in
clauses (iii) and (iv), this subsection applies
to any H-2A employer that uses or causes to
be used any vehicle to transport an H-2A
worker within the United States.

‘‘(ii) DEFINED TERM.—In this paragraph, the
term ‘uses or causes to be used’—

‘“(I) applies only to transportation pro-
vided by an H-2A employer to an H-2A work-
er, or by a farm labor contractor to an H-2A
worker at the request or direction of an H-2A
employer; and

““(II) does not apply to—

‘‘(aa) transportation provided, or transpor-
tation arrangements made, by an H-2A
worker, unless the employer specifically re-
quested or arranged such transportation; or

“‘(bb) car pooling arrangements made by H—
2A workers themselves, using 1 of the work-
ers’ own vehicles, unless specifically re-
quested by the employer directly or through
a farm labor contractor.

‘‘(iii) CLARIFICATION.—Providing a job offer
to an H-2A worker that causes the worker to
travel to or from the place of employment,
or the payment or reimbursement of the
transportation costs of an H-2A worker by
an H-2A employer, shall not constitute an
arrangement of, or participation in, such
transportation.

“(iv) AGRICULTURAL MACHINERY AND EQUIP-
MENT EXCLUDED.—This subsection does not
apply to the transportation of an H-2A work-
er on a tractor, combine, harvester, picker,
or other similar machinery or equipment
while such worker is actually engaged in the
planting, cultivating, or harvesting of agri-
cultural commodities or the care of live-
stock or poultry or engaged in transpor-
tation incidental thereto.

“(v) COMMON CARRIERS EXCLUDED.—This
subsection does not apply to common carrier
motor vehicle transportation in which the
provider holds itself out to the general pub-
lic as engaging in the transportation of pas-
sengers for hire and holds a valid certifi-
cation of authorization for such purposes
from an appropriate Federal, State, or local
agency.

‘(B) APPLICABILITY OF STANDARDS, LICENS-
ING, AND INSURANCE REQUIREMENTS.—

‘(i) IN GENERAL.—When using, or causing
to be used, any vehicle for the purpose of
providing transportation to which this sub-
paragraph applies, each employer shall—

““(I) ensure that each such vehicle con-
forms to the standards prescribed by the Sec-
retary of Labor under section 401(b) of the
Migrant and Seasonal Agricultural Worker
Protection Act (29 U.S.C. 1841(b)) and other
applicable Federal and State safety stand-
ards;

“(IT) ensure that each driver has a valid
and appropriate license, as provided by State
law, to operate the vehicle; and

‘(IIT) have an insurance policy or a liabil-
ity bond that is in effect which insures the
employer against liability for damage to per-
sons or property arising from the ownership,
operation, or causing to be operated, of any
vehicle used to transport any H-2A worker.

¢(ii) AMOUNT OF INSURANCE REQUIRED.—The
level of insurance required shall be deter-
mined by the Secretary of Labor pursuant to
regulations to be issued under this sub-
section.
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‘(iii) EFFECT OF WORKERS’ COMPENSATION
COVERAGE.—If the employer of any H-2A
worker provides workers’ compensation cov-
erage for such worker in the case of bodily
injury or death as provided by State law, the
following adjustments in the requirements of
subparagraph (B)(i)(III) relating to having an
insurance policy or liability bond apply:

‘() No insurance policy or liability bond
shall be required of the employer, if such
workers are transported only under -cir-
cumstances for which there is coverage
under such State law.

‘“(IT) An insurance policy or liability bond
shall be required of the employer for cir-
cumstances under which coverage for the
transportation of such workers is not pro-
vided under such State law.

‘“(c) COMPLIANCE WITH LABOR LAWS.—An

employer shall assure that, except as other-
wise provided in this section, the employer
will comply with all applicable Federal,
State, and local labor laws, including laws
affecting migrant and seasonal agricultural
workers, with respect to all United States
workers and alien workers employed by the
employer, except that a violation of this as-
surance shall not constitute a violation of
the Migrant and Seasonal Agricultural
Worker Protection Act (29 U.S.C. 1801 et
seq.).
‘“(d) Copy OF JoB OFFER.—The employer
shall provide to the worker, not later than
the day the work commences, a copy of the
employer’s application and job offer de-
scribed in section 218C(a), or, if the employer
will require the worKker to enter into a sepa-
rate employment contract covering the em-
ployment in question, such separate employ-
ment contract.

‘“(e) RANGE PRODUCTION OF LIVESTOCK.—
Nothing in this section, section 218C, or sec-
tion 218E shall preclude the Secretary of
Labor and the Secretary from continuing to
apply special procedures and requirements to
the admission and employment of aliens in
occupations involving the range production
of livestock.

‘“(f) EVIDENCE ON NONIMMIGRANT STATUS.—
Each H-2A nonimmigrant shall be issued
documentary evidence of nonimmigrant sta-
tus, which—

‘(1) shall be machine-readable, tamper-re-
sistant, and shall contain a digitized photo-
graph and other biometric identifiers that
can be authenticated;

‘“(2) shall, during the alien’s authorized pe-
riod of admission as an H-2A nonimmigrant,
serve as a valid entry document for the pur-
pose of applying for admission to the United
States—

‘“(A) instead of a passport and visa if the
alien—

‘(i) is a national of a foreign territory con-
tiguous to the United States; and

‘(i) is applying for admission at a land
border port of entry; or

‘(B) in conjunction with a valid passport,
if the alien is applying for admission at an
air or sea port of entry;

‘“(3) may be accepted during the period of
its validity by an employer as evidence of
employment authorization and identity
under section 274A(b)(1)(B); and

‘“(4) shall be issued to the H-2A non-
immigrant by the Secretary promptly after
such alien’s admission to the United States
as an H-2A nonimmigrant and reporting to
the employer’s worksite under or, at the dis-
cretion of the Secretary, may be issued by
the Secretary of State at a consulate instead
of a visa.

“SEC. 218E. PROCEDURE FOR ADMISSION AND EX-
TENSION OF STAY OF H-2A WORK-
ERS.

‘“‘(a) PETITIONING FOR ADMISSION.—An em-
ployer, or an association acting as an agent
or joint employer for its members, that
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seeks the admission into the United States
of an H-2A worker may file a petition with
the Secretary. The petition shall be accom-
panied by an accepted and currently valid
certification provided by the Secretary of
Labor under section 218C(e)(2)(B) covering
the petitioner.

‘“(b) EXPEDITED ADJUDICATION BY THE SEC-
RETARY.—The Secretary shall establish a
procedure for expedited adjudication of peti-
tions filed under subsection (a) and within 7
working days shall, by fax, cable, or other
means assuring expedited delivery, transmit
a copy of notice of action on the petition to
the petitioner and, in the case of approved
petitions, to the appropriate immigration of-
ficer at the port of entry or United States
consulate (as the case may be) where the pe-
titioner has indicated that the alien bene-
ficiary (or beneficiaries) will apply for a visa
or admission to the United States.

‘‘(c) CRITERIA FOR ADMISSIBILITY.—

‘(1) IN GENERAL.—An H-2A worker shall be
considered admissible to the United States if
the alien is otherwise admissible under this
section, section 218C, and section 218D, and
the alien is not ineligible under paragraph
(2).
‘“(2) DISQUALIFICATION.—An alien shall be
considered inadmissible to the United States
and ineligible for nonimmigrant status under
section 101(a)(15)(H)(ii)(a) if the alien has, at
any time during the past 5 years—

“‘(A) violated a material provision of this
section, including the requirement to
promptly depart the United States when the
alien’s authorized period of admission under
this section has expired; or

“(B) otherwise violated a term or condition
of admission into the United States as a non-
immigrant, including overstaying the period
of authorized admission as such a non-
immigrant.

‘“(3) WAIVER OF INELIGIBILITY FOR UNLAW-
FUL PRESENCE.—

‘““(A) IN GENERAL.—An alien who has not
previously been admitted into the United
States pursuant to this section, and who is
otherwise eligible for admission in accord-
ance with paragraphs (1) and (2), shall not be
deemed inadmissible by virtue of section
212(a)(9)(8). If an alien described in the pre-
ceding sentence is present in the United
States, the alien may apply from abroad for
H-2A status, but may not be granted that
status in the United States.

“(B) MAINTENANCE OF WAIVER.—An alien
provided an initial waiver of ineligibility
pursuant to subparagraph (A) shall remain
eligible for such waiver unless the alien vio-
lates the terms of this section or again be-
comes ineligible under section 212(a)(9)(B) by
virtue of unlawful presence in the United
States after the date of the initial waiver of
ineligibility pursuant to subparagraph (A).

*“(d) PERIOD OF ADMISSION.—

‘(1) IN GENERAL.—The alien shall be admit-
ted for the period of employment in the ap-
plication certified by the Secretary of Labor
pursuant to section 218C(e)(2)(B), not to ex-
ceed 10 months except as specified in para-
graph (2), supplemented by a period of not
more than a week before the beginning of the
period of employment for the purpose of
travel to the worksite and a period of 14 days
following the period of employment for the
purpose of departure or extension based on a
subsequent offer of employment, except
that—

““(A) the alien is not authorized to be em-
ployed during such 14-day period except in
the employment for which the alien was pre-
viously authorized; and

‘“(B) the total period of employment, in-
cluding such 14-day period, may not exceed
10 months.

‘(2) OPTIONAL PERIOD FOR NON-SEASONAL
AGRICULTURAL  WORKERS.—Notwithstanding
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any other provision of law, an alien being ad-
mitted to perform agricultural non-seasonal
work may, at the employer’s option, be ad-
mitted for the period and pursuant to the
terms specified in Section 218A(i)(1)(A), in-
cluding the rules and limitations specified in
Section 218A(i)(2), (3), (4), and (5). The spouse
and children of an alien admitted pursuant
to the terms of this paragraph may be admit-
ted only in accordance with the terms set
forth in Section 218A(e)(8).

‘“(3) OTHER WORKERS.—Notwithstanding
any other provision of law, an alien admitted
to perform agricultural non-seasonal work as
an sheep herder, goat herder, horse worker,
or dairy worker may, at the option of the
employer, be admitted for a period not to ex-
ceed three years. An alien admitted pursuant
to the terms of this paragraph may not be
accompanied or subsequently joined by de-
pendents, including a spouse or child in de-
rivative nonimmigrant status.

‘“(4) CONSTRUCTION.—Nothing in this sub-
section shall limit the authority of the Sec-
retary to extend the stay of the alien under
any other provision of this Act.

‘‘(e) ABANDONMENT OF EMPLOYMENT.—

‘(1) IN GENERAL.—An alien admitted or
provided status under section
101(a)(15)(H)(ii)(a) who abandons the employ-
ment which was the basis for such admission
or status shall be considered to have failed
to maintain nonimmigrant status as an H-2A
worker and shall depart the United States or
be subject to removal under section
237(a)(1)(C)(1).

‘“(2) REPORT BY EMPLOYER.—The employer,
or association acting as agent for the em-
ployer, shall notify the Secretary not later
than 7 days after an H-2A worker pre-
maturely abandons employment.

‘‘(3) REMOVAL BY THE SECRETARY.—The Sec-
retary shall promptly remove from the
United States any H-2A worker who violates
any term or condition of the worker’s non-
immigrant status.

‘(4) VOLUNTARY TERMINATION.—Notwith-
standing paragraph (1), an alien may volun-
tarily terminate his or her employment if
the alien promptly departs the United States
upon termination of such employment.

“(f) REPLACEMENT OF ALIEN.—

‘(1) IN GENERAL.—Upon presentation of the
notice to the secretary required by sub-
section (e)(2), the Secretary of State shall
promptly issue a visa to, and the Secretary
shall admit into the United States, an eligi-
ble alien designated by the employer to re-
place an H-2A worker—

‘““(A) who abandons or prematurely termi-
nates employment; or

‘““(B) whose employment is terminated
after a United States worker is employed
pursuant to section 218C(b)(2)(H)(iii), if the
United States worker voluntarily departs be-
fore the end of the period of intended em-
ployment or if the employment termination
is for a lawful job-related reason.

‘“(2) CONSTRUCTION.—Nothing in this sub-
section is intended to limit any preference
required to be accorded United States work-
ers under any other provision of this Act.

*‘(g) IDENTIFICATION DOCUMENT.—

‘(1) IN GENERAL.—Each alien authorized to
be admitted under section 101(a)(15)(H)(ii)(a)
shall be provided an identification and em-
ployment eligibility document to verify eli-
gibility for employment in the United States
and verify the alien’s identity.

‘“(2) REQUIREMENTS.—No identification and
employment eligibility document may be
issued which does not meet the following re-
quirements:

‘‘(A) The document shall be capable of reli-
ably determining whether—

‘(i) the individual with the identification
and employment eligibility document whose
eligibility is being verified is in fact eligible
for employment;
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‘“(ii) the individual whose eligibility is
being verified is claiming the identity of an-
other person; and

‘(iii) the individual whose eligibility is
being verified is authorized to be admitted
into, and employed in, the United States as
an H-2A worker.

‘(B) The document shall be in a form that
is resistant to counterfeiting and to tam-
pering.

‘“(C) The document shall—

‘(1) be compatible with other databases of
the Secretary for the purpose of excluding
aliens from benefits for which they are not
eligible and determining whether the alien is
unlawfully present in the United States; and

‘“(ii) be compatible with law enforcement
databases to determine if the alien has been
convicted of criminal offenses.

“(h) EXTENSION OF STAY OF H—2A ALIENS IN
THE UNITED STATES.—

‘(1) EXTENSION OF STAY.—If an employer
seeks approval to employ an H-2A alien who
is lawfully present in the United States, the
petition filed by the employer or an associa-
tion pursuant to subsection (a), shall request
an extension of the alien’s stay and a change
in the alien’s employment.

¢(2) LIMITATION ON FILING A PETITION FOR
EXTENSION OF STAY.—A petition may not be
filed for an extension of an alien’s stay to
date that is more than 10 months after the
date of the alien’s last admission to the
United States under this section.

¢“(3) WORK AUTHORIZATION UPON FILING A PE-
TITION FOR EXTENSION OF STAY.—

‘‘(A) IN GENERAL.—An alien who is lawfully
present in the United States may commence
the employment described in a petition
under paragraph (1) on the date on which the
petition is filed.

‘(B) DEFINITION.—For purposes of subpara-
graph (A), the term ‘file’ means sending the
petition by certified mail via the United
States Postal Service, return receipt re-
quested, or delivered by guaranteed commer-
cial delivery which will provide the employer
with a documented acknowledgment of the
date of receipt of the petition.

‘(C) HANDLING OF PETITION.—The employer
shall provide a copy of the employer’s peti-
tion to the alien, who shall keep the petition
with the alien’s identification and employ-
ment eligibility document as evidence that
the petition has been filed and that the alien
is authorized to work in the United States.

‘(D) APPROVAL OF PETITION.—Upon ap-
proval of a petition for an extension of stay
or change in the alien’s authorized employ-
ment, the Secretary shall provide a new or
updated employment eligibility document to
the alien indicating the new validity date,
after which the alien is not required to re-
tain a copy of the petition.

““(4) LIMITATION ON AN INDIVIDUAL’S STAY IN
STATUS.—

‘“(A) MAXIMUM PERIOD.—The maximum
continuous period of authorized status as an
H-2A worker (including any extensions),
other than a worker admitted pursuant to
subsection (d)(2), is 10 months.

“(B) REQUIREMENT TO REMAIN OUTSIDE THE
UNITED STATES.—

‘(i) IN GENERAL.—Subject to clause (ii), in
the case of an alien outside the United
States whose period of authorized status as
an H-2A worker (including any extensions)
has expired, the alien may not again apply
for admission to the United States as an H-
2A worker unless the alien has remained out-
side the United States for a continuous pe-
riod equal to at least 1/6 the duration of the
alien’s previous period of authorized status
as an H-2A worker (Including any exten-
sions).

‘‘(ii) EXCEPTION.—Clause (i) shall not apply
in the case of an alien if the alien’s period of
authorized status as an H-2A worker (includ-
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ing any extensions) was for a period of not
more than 10 months and such alien has been
outside the United States for at least 2
months during the 12 months preceding the
date the alien again is applying for admis-
sion to the United States as an H-2A worker.
“SEC. 218F. WORKER PROTECTIONS AND LABOR
STANDARDS ENFORCEMENT.

‘‘(a) ENFORCEMENT AUTHORITY.—

(1) INVESTIGATION OF COMPLAINTS.—

““(A) AGGRIEVED PERSON OR THIRD-PARTY
COMPLAINTS.—The Secretary of Labor shall
establish a process for the receipt, investiga-
tion, and disposition of complaints respect-
ing a petitioner’s failure to meet a condition
specified in section 218C(b), or an employer’s
misrepresentation of material facts in an ap-
plication under section 218C(a). Complaints
may be filed by any aggrieved person or or-
ganization (including bargaining representa-
tives). No investigation or hearing shall be
conducted on a complaint concerning such a
failure or misrepresentation unless the com-
plaint was filed not later than 12 months
after the date of the failure, or misrepresen-
tation, respectively. The Secretary of Labor
shall conduct an investigation under this
subparagraph if there is reasonable cause to
believe that such a failure or misrepresenta-
tion has occurred.

‘(B) DETERMINATION ON COMPLAINT.—Under
such process, the Secretary of Labor shall
provide, within 30 days after the date such a
complaint is filed, for a determination as to
whether or not a reasonable basis exists to
make a finding described in subparagraph
(C), (D), (B), or (G). If the Secretary of Labor
determines that such a reasonable basis ex-
ists, the Secretary of Labor shall provide for
notice of such determination to the inter-
ested parties and an opportunity for a hear-
ing on the complaint, in accordance with
section 556 of title 5, United States Code,
within 60 days after the date of the deter-
mination. If such a hearing is requested, the
Secretary of Labor shall make a finding con-
cerning the matter not later than 60 days
after the date of the hearing. In the case of
similar complaints respecting the same ap-
plicant, the Secretary of Labor may consoli-
date the hearings under this subparagraph
on such complaints.

¢“(C) FAILURES TO MEET CONDITIONS.—If the
Secretary of Labor finds, after notice and op-
portunity for a hearing, failure to meet a
condition of paragraph (1)(A), (1)(B), (1)(D),
(D(EF), 2)(A), (2)(B), or (2)(G) of section
218C(b),substantial failure to meet a condi-
tion of paragraph (1)(C), (1)(E), (2)(C), (2)(D),
(2)(E), or (2)(H) of section 218C(b), or a mate-
rial misrepresentation of fact in an applica-
tion under section 218C(a)—

(i) the Secretary of Labor shall notify the
Secretary of such finding and may, in addi-
tion, impose such other administrative rem-
edies (including civil money penalties in an
amount not to exceed $1,000 per violation) as
the Secretary of Labor determines to be ap-
propriate; and

‘‘(ii) the Secretary may disqualify the em-
ployer from the employment of aliens de-
scribed in section 101(a)(15)(H)(ii)(a) for a pe-
riod of 1 year.

‘(D) WILLFUL FAILURES AND WILLFUL MIS-
REPRESENTATIONS.—If the Secretary of Labor
finds, after notice and opportunity for hear-
ing, willful failure to meet a condition of
section 218C(b), willful misrepresentation of
a material fact in an application under sec-
tion 218C(a), or a violation of subsection
(DD)—

‘(i) the Secretary of Labor shall notify the
Secretary of such finding and may, in addi-
tion, impose such other administrative rem-
edies (including civil money penalties in an
amount not to exceed $5,000 per violation) as
the Secretary of Labor determines to be ap-
propriate;
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‘‘(ii) the Secretary of Labor may seek ap-
propriate legal or equitable relief to effec-
tuate the purposes of subsection (d)(1); and

‘“(iii) the Secretary may disqualify the em-
ployer from the employment of H-2A work-
ers for a period of 2 years.

‘“(E) DISPLACEMENT OF UNITED STATES
WORKERS.—If the Secretary of Labor finds,
after notice and opportunity for hearing,
willful failure to meet a condition of section
218C(b) or a willful misrepresentation of a
material fact in an application under section
218C(a), in the course of which failure or mis-
representation the employer displaced a
United States worker employed by the em-
ployer during the period of employment on
the employer’s application under section
218C(a) or during the period of 30 days pre-
ceding such period of employment—

‘(i) the Secretary of Labor shall notify the
Secretary of such finding and may, in addi-
tion, impose such other administrative rem-
edies (including civil money penalties in an
amount not to exceed $15,000 per violation)
as the Secretary of Labor determines to be
appropriate; and

‘‘(ii) the Secretary may disqualify the em-
ployer from the employment of H-2A work-
ers for a period of 3 years.

‘“(F) LIMITATIONS ON CIVIL MONEY PEN-
ALTIES.—The Secretary of Labor shall not
impose total civil money penalties with re-
spect to.an application under section 218C(a)
in excess of $90,000.

“(G) FAILURES TO PAY WAGES OR REQUIRED
BENEFITS.—If the Secretary of Labor finds,
after notice and opportunity for a hearing,
that the employer has failed to pay the
wages, or provide the housing allowance,
transportation, subsistence reimbursement,
or guarantee of employment, required under
section 218D(b), the Secretary of Labor shall
assess payment of back wages, or other re-
quired benefits, due any United States work-
er or H-2A worker employed by the employer
in the specific employment in question. The
back wages or other required benefits under
section 218D(b) shall be equal to the dif-
ference between the amount that should
have been paid and the amount that actually
was paid to such worker.

*“(2) STATUTORY CONSTRUCTION.—Nothing in
this section shall be construed as limiting
the authority of the Secretary of Labor to
conduct any compliance investigation under
any other labor law, including any law af-
fecting migrant and seasonal agricultural
workers, or, in the absence of complaint
under this section, under section 218C or
218D.

“(b) RIGHTS ENFORCEABLE BY PRIVATE
RIGHT OF ACTION.—H-2A workers may en-
force the following rights through the pri-
vate right of action provided in subsection
(c), and no other right of action shall exist
under Federal or State law to enforce such
rights:

‘(1) The providing of housing or a housing
allowance as required under section
218D(b)(1).

‘“(2) The reimbursement of transportation
as required under section 218D(b)(2).

‘“(3) The payment of wages required under
section 218D(b)(3) when due.

‘“(4) The benefits and material terms and
conditions of employment expressly provided
in the job offer described in section
218C(a)(2), not including the assurance to
comply with other Federal, State, and local
labor laws described in section 218D(c), com-
pliance with which shall be governed by the
provisions of such laws.

‘“(5) The guarantee of employment required
under section 218D(b)(4).

‘‘(6) The motor vehicle safety requirements
under section 218D(b)(5).

“(7Ty The prohibition of discrimination
under subsection (d)(2).
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‘“(c) PRIVATE RIGHT OF ACTION.—

‘(1) MEDIATION.—Upon the filing of a com-
plaint by an H-2A worker aggrieved by a vio-
lation of rights enforceable under subsection
(b), and within 60 days of the filing of proof
of service of the complaint, party to the ac-
tion may file a request with the Federal Me-
diation and Conciliation Service to assist
the parties in reaching a satisfactory resolu-
tion of all issues involving all parties to the
dispute. Upon a filing of such request and
giving of notice to the parties, the parties
shall attempt mediation within the period
specified in subparagraph (B).

‘“(A) MEDIATION SERVICES.—The Federal
Mediation and Conciliation Service shall be
available to assist in resolving disputes aris-
ing under subsection (b) between H-2A work-
ers and agricultural employers without
charge to the parties.

‘“(B) 90-DAY LIMIT.—The Federal Mediation
and Conciliation Service may conduct medi-
ation or other nonbinding dispute resolution
activities for a period not to exceed 90 days
beginning on the date on which the Federal
Mediation and Conciliation Service receives
the request for assistance unless the parties
agree to an extension of this period of time.

‘“(C) AUTHORIZATION.—

‘(i) IN GENERAL.—Subject to clause (ii),
there are authorized to be appropriated to
the Federal Mediation and Conciliation
Service $500,000 for each fiscal year to carry
out this section.

‘“(ii) MEDIATION.—Notwithstanding any
other provision of law, the Director of the
Federal Mediation and Conciliation Service
is authorized to conduct the mediation or
other dispute resolution activities from any
other appropriated funds available to the Di-
rector and to reimburse such appropriated
funds when the funds are appropriated pursu-
ant to this authorization, such reimburse-
ment to be credited to appropriations cur-
rently available at the time of receipt.

¢(2) MAINTENANCE OF CIVIL ACTION IN DIS-
TRICT COURT BY AGGRIEVED PERSON.—An H-2A
worker aggrieved by a violation of rights en-
forceable under subsection (b) by an agricul-
tural employer or other person may file suit
in any district court of the United States
having jurisdiction over the parties, without
regard to the amount in controversy, with-
out regard to the citizenship of the parties,
and without regard to the exhaustion of any
alternative administrative remedies under
this Act, not later than 3 years after the date
the violation occurs.

““(3) ELECTION.—An H-2A worker who has
filed an administrative complaint with the
Secretary of Labor may not maintain a civil
action under paragraph (2) unless a com-
plaint based on the same violation filed with
the Secretary of Labor under subsection
(a)(1) is withdrawn before the filing of such
action, in which case the rights and remedies
available under this subsection shall be ex-
clusive.

‘“(4) PREEMPTION OF STATE CONTRACT
RIGHTS.—Nothing in this Act shall be con-
strued to diminish the rights and remedies of
an H-2A worker under any other Federal or
State law or regulation or under any collec-
tive bargaining agreement, except that no
court or administrative action shall be avail-
able under any State contract law to enforce
the rights created by this Act.

¢“(5) WAIVER OF RIGHTS PROHIBITED.—Agree-
ments by employees purporting to waive or
modify their rights under this Act shall be
void as contrary to public policy, except that
a waiver or modification of the rights or ob-
ligations in favor of the Secretary of Labor
shall be valid for purposes of the enforce-
ment of this Act. The preceding sentence
may not be construed to prohibit agreements
to settle private disputes or litigation.

“(6) AWARD OF DAMAGES OR OTHER EQUI-
TABLE RELIEF.—

S6663

“‘(A) If the court finds that the respondent
has intentionally violated any of the rights
enforceable under subsection (b), it shall
award actual damages, if any, or equitable
relief.

‘“(B) Any civil action brought under this
section shall be subject to appeal as provided
in chapter 83 of title 28, United States Code.

“(C) In determining the amount of dam-
ages to be awarded under subparagraph (A),
the court is authorized to consider whether
an attempt was made to resolve the issues in
dispute before the resort to litigation.

“(T) WORKERS’ COMPENSATION BENEFITS.—

‘‘(A) EXCLUSIVE REMEDY.—Notwithstanding
any other provision of this section, where a
State’s workers’ compensation law is appli-
cable and coverage is provided for an H-2A
worker, the workers’ compensation benefits
shall be the exclusive remedy for the loss of
such worker under this section in the case of
bodily injury or death in accordance with
such State’s workers’ compensation law.

‘(B) RELATIONSHIP TO OTHER RELIEF.—The
exclusive remedy prescribed in subparagraph
(A) precludes the recovery under paragraph
(6) of actual damages for loss from an injury
or death but does not preclude other equi-
table relief, except that such relief shall not
include back or front pay or in any manner,
directly or indirectly, expand or otherwise
alter or affect—

‘(i) a recovery under a State workers’
compensation law; or

‘“(ii) rights conferred under a State work-
ers’ compensation law.

‘‘(C) CONSIDERATIONS.—In determining the
amount of damages to be awarded under sub-
paragraph (A), a court may consider whether
an attempt was made to resolve the issues in
dispute prior to resorting to litigation.

¢“(8) TOLLING OF STATUTE OF LIMITATIONS.—
If it is determined under a State workers’
compensation law that the workers’ com-
pensation law is not applicable to a claim for
bodily injury or death of an H-2A worker,
the statute of limitations for bringing an ac-
tion for actual damages for such injury or
death under subsection (c) shall be tolled for
the period during which the claim for such
injury or death under such State workers’
compensation law was pending. The statute
of limitations for an action for actual dam-
ages or other equitable relief arising out of
the same transaction or occurrence as the
injury or death of the H-2A worker shall be
tolled for the period during which the claim
for such injury or death was pending under
the State workers’ compensation law.

‘“(9) PRECLUSIVE EFFECT.—Any settlement
by an H-2A worker and an H-2A employer or
any person reached through the mediation
process required under subsection (c)(1) shall
preclude any right of action arising out of
the same facts between the parties in any
Federal or State court or administrative pro-
ceeding, unless specifically provided other-
wise in the settlement agreement.

‘(10) SETTLEMENTS.—Any settlement by
the Secretary of Labor with an H-2A em-
ployer on behalf of an H-2A worker of a com-
plaint filed with the Secretary of Labor
under this section or any finding by the Sec-
retary of Labor under subsection (a)(1)(B)
shall preclude any right of action arising out
of the same facts between the parties under
any Federal or State court or administrative
proceeding, unless specifically provided oth-
erwise in the settlement agreement.

¢“(d) DISCRIMINATION PROHIBITED.—

‘(1) IN GENERAL.—It is a violation of this
subsection for any person who has filed an
application under section 218C(a), to intimi-
date, threaten, restrain, coerce, blacklist,
discharge, or in any other manner discrimi-
nate against an employee (which term, for
purposes of this subsection, includes a
former employee and an applicant for em-
ployment) because the employee has dis-
closed information to the employer, or to
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any other person, that the employee reason-
ably believes evidences a violation of section
218C or 218D or any rule or regulation per-
taining to section 218C or 218D, or because
the employee cooperates or seeks to cooper-
ate in an investigation or other proceeding
concerning the employer’s compliance with
the requirements of section 218C or 218D or
any rule or regulation pertaining to either of
such sections.

‘“(2) DISCRIMINATION AGAINST H-2A WORK-
ERS.—It is a violation of this subsection for
any person who has filed an application
under section 218C(a), to intimidate, threat-
en, restrain, coerce, blacklist, discharge, or
in any manner discriminate against an H-2A
employee because such worker has, with just
cause, filed a complaint with the Secretary
of Labor regarding a denial of the rights enu-
merated and enforceable under subsection (b)
or instituted, or caused to be instituted, a
private right of action under subsection (c¢)
regarding the denial of the rights enumer-
ated under subsection (b), or has testified or
is about to testify in any court proceeding
brought under subsection (c).

‘‘(e) AUTHORIZATION TO SEEK OTHER APPRO-
PRIATE EMPLOYMENT.—The Secretary of
Labor and the Secretary shall establish a
process under which an H-2A worker who
files a complaint regarding a violation of
subsection (d) and is otherwise eligible to re-
main and work in the United States may be
allowed to seek other appropriate employ-
ment in the United States for a period not to
exceed the maximum period of stay author-
ized for such nonimmigrant classification.

““(f) ROLE OF ASSOCIATIONS.—

‘(1) VIOLATION BY A MEMBER OF AN ASSOCIA-
TION.—An employer on whose behalf an ap-
plication is filed by an association acting as
its agent is fully responsible for such appli-
cation, and for complying with the terms
and conditions of sections 218C and 218D, as
though the employer had filed the applica-
tion itself. If such an employer is deter-
mined, under this section, to have com-
mitted a violation, the penalty for such vio-
lation shall apply only to that member of
the association unles the Secretary of Labor
determines that the association or other
member participated in, had knowledge, or
reason to know, of the violation, in which
case the penalty shall be invoked against the
association or other association member as
well.

‘“(2) VIOLATIONS BY AN ASSOCIATION ACTING
AS AN EMPLOYER.—If an association filing an
application as sole or joint employer is de-
termined to have committed a violation
under this section, the penalty for such vio-
lation shall apply only to the association un-
less the Secretary of Labor determines that
an association member or members partici-
pated in or had knowledge, or reason to
know of the violation, in which case the pen-
alty shall be invoked against the association
member or members as well.

“SEC. 218G. DEFINITIONS.

“For purposes of this section and section
218C, 218D, 218E, and 218F":

‘(1)  AGRICULTURAL EMPLOYMENT.—The
term ’agricultural employment’ means any
service or activity that is considered to be
agricultural under section 3(f) of the Fair
Labor Standards Act of 1938 (29 U.S.C. 203(f))
or agricultural labor under section 3121(g) of
the Internal Revenue Code of 1986 or the per-
formance of agricultural labor or services
decribed in section 101(a)(156)(H)(ii)(a).

‘“(2) BONA FIDE UNION.—The term ’bona fide
union’ means any organization in which em-
ployees participate and which exists for the
purpose of dealing with employers con-
cerning grievances, labor disputes, wages,
rates of pay, hours of employment, or other
terms and conditions of work for agricul-
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tural employees. Such term does not include
an organization formed, created, adminis-
tered, supported, dominated, financed, or
controlled by an employer or employer asso-
ciation or its agents or representatives.

‘“(3) DISPLACE.—The term ’displace’, in the
case of an application with respect to 1 or
more H-2A workers by an employer, means
laying off a United States worker from a job
for which the H-2A worker or workers is or
are sought.

‘“(4) ELIGIBLE.—The term ‘eligible‘, when
used with respect to an individual, means an
individual who is not an unauthorized alien
(as defined in section 274A).

‘“(6) EMPLOYER.—The term ‘employer’
means any person or entity, including any
farm labor contractor and any agricultural
association, that employs workers in agri-
cultural employment.

‘“(6) H-2A EMPLOYER.—The term ‘H-2A em-
ployer’ means an employer who seeks to hire
1 or more nonimmigrant aliens described in
section 101(a)(15)(H)(ii)(a).

‘(7Y H-2A WORKER.—The term ‘H-2A work-
er’ means a nonimmigrant described in sec-
tion 101(a)(15)(H)(di)(a).

‘“(8) JOB OPPORTUNITY.—The term ‘job op-
portunity’ means a job opening for tem-
porary or seasonal full-time employment at
a place in the United States to which United
States workers can be referred.

““(9) LAYING OFF.—

‘“(A) IN GENERAL.—The term ‘laying off’,
with respect to a worker—

‘(1) means to cause the worker’s loss of
employment, other than through a discharge
for inadequate performance, violation of
workplace rules, cause, voluntary departure,
voluntary retirement, contract impossibility
(as described in section 218D(b)(4)(D)), or
temporary suspension of employment due to
weather, markets, or other temporary condi-
tions; but

‘“(ii) does not include any situation in
which the worker is offered, as an alter-
native to such loss of employment, similar
employment opportunity with the same em-
ployer (or, in the case of a placement of
worker with another employer under section
218C(b)(2)(E), with either employer described
in such section) at equivalent or higher com-
pensation and benefits than the position
from which the employee was discharged, re-
gardless of whether or not the employee ac-
cepts the offer.

“(B) STATUTORY CONSTRUCTION.—Nothing
in this paragraph is intended to limit an em-
ployee’s rights under a collective bargaining
agreement or other employment contract.

¢(10) REGULATORY DROUGHT.—The term
‘regulatory drought’ means a decision subse-
quent to the filing of the application under
section 218C by an entity not under the con-
trol of the employer making such filing
which restricts the employer’s access to
water for irrigation purposes and reduces or
limits the employer’s ability to produce an
agricultural commodity, thereby reducing
the need for labor.

‘“(11) SEASONAL.—Labor is performed on a
‘seasonal’ basis if—

‘“(A) ordinarily, it pertains to or is of the
kind exclusively performed at certain sea-
sons or periods of the year; and

‘(B) from its nature, it may not be contin-
uous or carried on throughout the year.

‘“(12) SECRETARY.—Except as otherwise pro-
vided, the term ‘Secretary’ means the Sec-
retary of Homeland Security.

‘(13) TEMPORARY.—A worker is employed
on a ‘temporary’ basis where the employ-
ment is intended not to exceed 10 months.

¢(14) UNITED STATES WORKER.—The term
‘United States worker’ means any worker,
whether a national of the United States, an
alien lawfully admitted for permanent resi-
dence, or any other alien, who is authorized
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to work in the job opportunity within the
United States, except an alien admitted or
otherwise provided status under section
101(a)(15)(H)(di)(a).”.

(b) TABLE OF CONTENTS.—The table of con-
tents of the Immigration and Nationality
Act (8 U.S.C. 1101 et seq.) is amended by
striking the item relating to section 218 and
inserting the following:

‘“Sec. 218C. H-2A employer applications.

““Sec. 218D. H-2A employment requirements.

‘“Sec. 218E. Procedure for admission and ex-
tension of stay of H-2A work-
ers.

‘“Sec. 218F. Worker protections and labor
standards enforcement.

‘“Sec. 218G. Definitions.”.

SEC. 405. DETERMINATION AND USE OF USER

FEES.

(a) SCHEDULE OF FEES.—The Secretary
shall establish and periodically adjust sched-
ule of fees for the employment of aliens pur-
suant to the amendment made by section
404(a) of this Act and collection process for
such fees from employers. Such fees shall be
the only fees chargeable to employers for
services provided under such amendment.

(b) DETERMINATION OF SCHEDULE.—

(1) IN GENERAL.—The schedule under sub-
section (a) shall reflect fee rate based on the
number of job opportunities indicated in the
employer’s application under section 218C of
the Immigration and Nationality Act, as
amended by section 404 of this Act, and suffi-
cient to provide for the direct costs of pro-
viding services related to an employer’s au-
thorization to employ aliens pursuant to the
amendment made by section 404(a) of this
Act to include the certification of eligible
employers, the issuance of documentation,
and the admission of eligible aliens.

(2) PROCEDURE.—

(A) IN GENERAL.—In establishing and ad-
justing such schedule, the Secretary shall
comply with Federal cost accounting and fee
setting standards.

(B) PUBLICATION AND COMMENT.—The sec-
retary shall publish in the Federal Register
an initial fee schedule and associated collec-
tion process and the cost data or estimates
upon which such fee schedule is based, and
any subsequent amendments thereto, pursu-
ant to which public comment shall be sought
and final rule issued.

(c) USE OF PROCEEDS.—Notwithstanding
any other provision of law all proceeds re-
sulting from the payment of the fees pursu-
ant to the amendment made by section 404(a)
of this Act shall be available without further
appropriation and shall remain available
without fiscal year limitation to reimburse
the Secretary, the Secretary of State, and
the Secretary of Labor for the costs of car-
rying out sections 218C and 218E of the Immi-
gration and Nationality Act as amended and
added, respectively, by section 404 of this Act
and the provisions of this Act.

SEC. 406. REGULATIONS.

(a) REQUIREMENT FOR THE SECRETARY TO
CONSULT.—The Secretary shall consult with
the Secretary of Labor and the Secretary of
Agriculture during the promulgation of all
regulations to implement the duties of the
Secretary under this Act and the amend-
ments made by this Act.

(b) REQUIREMENT FOR THE SECRETARY OF
STATE To CONSULT.—The Secretary of State
shall consult with the Secretary, the Sec-
retary of Labor, and the Secretary of Agri-
culture on all regulations to implement the
duties of the Secretary of State under this
Act and the amendments made by this Act.

(¢c) REQUIREMENT FOR THE SECRETARY OF
LABOR T0O CONSULT.—The Secretary of Labor
shall consult with the Secretary of Agri-
culture and the Secretary on all regulations
to implement the duties of the Secretary of
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Labor under this Act and the amendments
made by this Act.

(d) DEADLINE FOR ISSUANCE OF REGULA-
TIONS.—AIll regulations to implement the du-
ties of the Secretary, the Secretary of State,
and the Secretary of Labor created under
sections 218C, 218D, 218E, 218F, and 218G of
the Immigration and Nationality Act, as
amended or added by section 404 of this Act,
shall take effect on the effective date of sec-
tion 404 and shall be issued not later than
year after the date of enactment of this Act,
or the date such regulations are promul-
gated, whichever is sooner.

SEC. 407. REPORTS TO CONGRESS.

(a) ANNUAL REPORT.—Not later than Sep-
tember 30 of each year, the Secretary shall
submit report to Congress that identifies, for
the previous year—

(1) the number of job opportunities ap-
proved for employment of aliens admitted
under section 101(a)(15)(H)(ii)(a) of the Immi-
gration and Nationality Act (8 TU.S.C.
1101(a)(15)(H)(ii)(a)), and the number of work-
ers actually admitted, disaggregated by
State and by occupation;

(2) the number of such aliens reported to
have abandoned employment pursuant to
subsection 218K (e)(2) of such Act;

(3) the number of such aliens who departed
the United States within the period specified
in subsection 218E(d) of such Act;

(4) the number of aliens who applied for ad-
justment of status pursuant to section 623;

(5) the number of such aliens whose status
was adjusted under section 623;

(6) the number of aliens who applied for
permanent residence pursuant to section
214A(j) of the Immigration and Nationality
Act, as amended by 623(b); and

(7) the number of such aliens who were ap-
proved for permanent residence pursuant to
section 214A(j) of the Immigration and Na-
tionality Act, as amended by 623(b).

(b) IMPLEMENTATION REPORT.—Not later
than 180 days after the date of the enactment
of this Act, the Secretary shall prepare and
submit to Congress a report that describes
the measures being taken and the progress
made in implementing this Act.

SEC. 408. EFFECTIVE DATE.

Except as otherwise provided, sections 404
and 405 shall take effect 1 year after the date
of the enactment of this Act, or the date
such regulations are promulgated, whichever
is sooner.

SEC. 409. NUMERICAL LIMITATIONS.

Section 214(g) of the Act (8 U.S.C. 1184(g))
is amended—

(1) in paragraph (1)—

(A) by striking ‘‘(beginning with fiscal
year 1992)”’;

(B) by striking subparagraph (B) and in-
serting the following:

‘(B) under section 101(a)(15)(Y)(i), may not
exceed—

‘(i) 400,000 for the first fiscal year in which
the program is implemented;

‘‘(ii) in any subsequent fiscal year, subject
to clause (iii), the number for the previous
fiscal year as adjusted in accordance with
the method set forth in paragraph (2); and.

‘(iii) 600,000 for any fiscal year; or

“(C) under section 101(a)(15)(Y)(iii), may
not exceed twenty percent of the annual
limit on admissions of aliens under section
101(a)(15)(Y)(i) for that fiscal year; or

‘(D) under section 101(a)(15)(Y)(ii)(II), may
not exceed—

‘(i) 100,000 for the first fiscal year in which
the program is implemented;

‘(ii) in any subsequent fiscal year, subject
to clause (iii), the number for the previous
fiscal year as adjusted in accordance with
the method set forth. in paragraph (2); and

¢(iii) 200,000 for any fiscal year.”’;

and
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(2) by renumbering paragraph (2) as para-
graph (3), and renumbering all subsequent
paragraphs accordingly, and inserting the
following as paragraph (2):

¢“(2) MARKET-BASED ADJUSTMENT.—With re-
spect to the numerical limitation set in sub-
paragraph (A)(ii), (B)(ii), or (D)(ii) of para-
graph (1)—

‘‘(A) if the total number of visas allocated
for that fiscal year are allotted within the
first half of that fiscal year, then an addi-
tional 15 percent of the allocated number
shall be made available immediately and the
allocated amount for the following fiscal
year shall increase by 15 percent of the origi-
nal allocated amount in the prior fiscal year;

‘“(B) if the total number of visas allocated
for that fiscal year are allotted within the
second half of that fiscal year, then the allo-
cated amount for the following fiscal year
shall increase by 10 percent of the original
allocated amount in the prior fiscal year;
and

‘“(C) with the exception of the first subse-
quent fiscal year to the fiscal year in which
the program is implemented, if fewer visas
were allotted the previous fiscal year than
the number of visas allocated for that year
and the reason was not due to processing
delays or delays in promulgating regula-
tions, then the allocated amount for the fol-
lowing fiscal year shall decrease by 10 per-
cent of the allocated amount in the prior fis-
cal year.”

(3) in paragraph (9)(A)— By striking ‘‘an
alien who has already been counted toward
the numerical limitation of paragraph (i)(B)
during fiscal year 2004, 2005, or 2006 shall not
be again be counted toward such limitation
during fiscal year 2007.”” and inserting ‘‘an
alien who has been present in the United
States as an H-2B nonimmigrant during any
1 of 3 fiscal years immediately preceding the
fiscal year of the approved start date of a pe-
tition for a nonimmigrant worker described
in Section 101(a)(15)(H)(ii)(b) shall not be
counted toward such limitation for the fiscal
year in which the petition is approved. Such
alien shall be considered a returning work-
er.”.

SEC. 410. REQUIREMENTS FOR PARTICIPATING
COUNTRIES.

(a) IN GENERAL—The Secretary of State, in
cooperation with the Secretary and the At-
torney General, may, as a condition of au-
thorizing the grant of nonimmigrant visas
for Y nonimmigrants who are citizens or na-
tionals of any foreign country, negotiate
with each such country to enter into a bilat-
eral agreement with the United States that
conforms to the requirements under sub-
section (b).

(b) Requirements of Bilateral Agree-
ments—It is the sense of Congress that each
agreement negotiated under subsection (a)
shall require the participating home country
to—

(1) accept the return of nationals who are
ordered removed from the United States
within 3 days of such removal;

(2) cooperate with the United States Gov-
ernment to—

(A) identify, track, and reduce gang mem-
bership, violence, and human trafficking and
smuggling; and

(8) control illegal immigration;

(3) provide the United States Government
with—

(A) passport information and criminal
records of aliens who are seeking admission
to, or are present in, the United States; and

(B) admission and entry data to facilitate
United States entry-exit data systems;

(4) educate nationals of the home country
regarding United States temporary worker
programs to ensure that such nationals are
not exploited; and

(5) evaluate means to provide housing in-
centives in the alien’s home country for re-
turning workers; and
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(6) agree to such other terms as the Sec-
retary of State considers appropriate and
necessary.

SEC. 411. COMPLIANCE INVESTIGATORS.

(a) The Secretary of Labor, subject to the
availability of appropriations for such pur-
pose, shall increase, by not less than 200 per
year for each of the five fiscal years after the
date of enactment of [name of bill], the num-
ber of positions for compliance investigators
and attorneys dedicated to the enforcement
of labor standards, including those contained
in sections 218A, 218B, and 218C, the Fair
Labor Standards Act of 1938 (29 U.S.C. 201 et
seq.) and the Occupational Safety and Health
Act of 1970 (29 U.S.C. 651 et seq.) in geo-
graphic and occupational areas in which a
high percentage of workers are Y non-
immigrants.

SEC. 412. STANDING COMMISSION ON IMMIGRA-
TION AND LABOR MARKETS.

(a) ESTABLISHMENT OF COMMISSION.—

(1) IN GENERAL.—There is established an
independent Federal agency within the Exec-
utive Branch to be known as the Standing
Commission on Immigration and Labor Mar-
kets (referred to in this section as the “Com-
mission”).

[(2) PURPOSES.—The purposes of the Com-
mission are—

(A) to study nonimmigrant programs and
the numerical limits imposed by law on ad-
mission of nonimmigrants;

(B) to study the numerical limits imposed
by law on immigrant visas;

(C) to study the allocation of immigrant
visas through the merit-based system;

(D) to make recommendations to the Presi-
dent and Congress with respect to such pro-
grams.]

(3) MEMBERSHIP.—The Commission shall be
composed of—

(A) 6 voting members—

(i) who shall be appointed by the President,
with the advice and consent of the Senate,
not later than 6 months after the establish-
ment of the Y Nonimmigrant Worker Pro-
gram;

(ii) who shall serve for 3-year staggered
terms, which can be extended for 1 additional
3-year term;

(iii) who shall select a Chair from among
the voting members to serve a 2-year term,
which can be extended for 1 additional 2-year
term;

(iv) who shall have expertise in economics,
demography, labor, business, or immigration
or other pertinent qualifications or experi-
ence;

(v) who may not be an employee of the
Federal Government or of any State or local
government; and

(vi) not more than 3 of whom may be mem-
bers of the same political party.

(B) 7 ex-officio members, including—

(i) the Secretary;

(ii) the Secretary of State;

(iii) the Attorney General;

(iv) the Secretary of Labor;

(v) the Secretary of Commerce;

(vi) the Secretary of Health and Human
Services; and

(vii) the Secretary of Agriculture.

(4) VACANCIES.—Any vacancy in the Com-
mission shall be filled in the same manner as
the original appointment.

(5) MEETINGS.—

(A) INITIAL MEETING.—The Commission
shall meet and begin carrying out the duties
described in subsection (b) as soon as prac-
ticable.

(B) SUBSEQUENT MEETINGS.—After its ini-
tial meeting, the Commission shall meet at
least once per quarter upon the call of the
Chair or majority of its members.

(C) QUORUM.—Four voting members of the
Commission shall constitute a quorum.
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(b) DUTIES OF THE COMMISSION.—The Com-
mission shall—

(1) examine and analyze—

(A) the development and implementation
of the programs;

(B) the criteria for the admission of non-
immigrant workers;

(C) the formula for determining the annual
numerical limitations of nonimmigrant
workers;

(D) the impact of nonimmigrant workers
on immigration;

(E) the impact of nonimmigrant workers
on the economy, unemployment rate, wages,
workforce, and businesses of the United
States;

(F') the numerical limits imposed by law on
immigrant visas and its effect on the econ-
omy, unemployment rate, wages, workforce,
and businesses of the United States;

(G) the allocation of immigrant visas
through the evaluation system established
by Title V of this Act; and

(F) any other matters regarding the pro-
grams that the Commission considers appro-
priate;

(2) not later than 18 months after the date
of enactment, and every year thereafter, sub-
mit a report to the President and Congress
that—

(A) contains the findings of the analysis
conducted under paragraph (1);

(B) makes recommendations regarding the
necessary adjustments to the programs stud-
ied to meet the labor market needs of the
United States; and

(C) makes other recommendations regard-
ing the programs, including legislative or ad-
ministrative action, that the Commission
determines to be in the national interest.

(c) INFORMATION AND ASSISTANCE FROM
FEDERAL AGENCIES.—

(1) INFORMATION.—The head of any Federal
department or agency that receives a request
from the Commission for information, in-
cluding suggestions, estimates, and statis-
tics, as the Commission considers necessary
to carry out the provisions of this section,
shall furnish such information to the Com-
mission, to the extent allowed by law.

(2) ASSISTANCE.—

(A) GENERAL SERVICES ADMINISTRATION.—
The Administrator of General Services shall,
on a reimbursable basis, provide the Com-
mission with administrative support and
other services for the performance of the
Commission’s functions.

(B) OTHER FEDERAL AGENCIES.—The depart-
ments and agencies of the United States may
provide the Commission with such services,
funds, facilities, staff, and other support
services as the heads of such departments
and agencies determine advisable and au-
thorized by law.

(d) PERSONNEL MATTERS.—

(1) STAFF.—

(A) APPOINTMENT AND COMPENSATION.—The
Chair, in accordance with rules agreed upon
by the Commission, may appoint and fix the
compensation of a staff director and such
other personnel as may be necessary to en-
able the Commission to carry out its func-
tions.

(B) FEDERAL EMPLOYEES.—

(i) IN GENERAL.—Except as provided under
clause (ii), the executive director and any
personnel of the Commission who are em-
ployees shall be considered to be employees
under section 2105 of title 5, United States
Code, for purposes of chapters 63, 81, 83, 84,
85, 87, 89, and 90 of such title.

(ii) CoMmMISSION MEMBERS.—Clause (i) shall
not apply to members of the Commission.

(2) DETAILEES.—Any employee of the Fed-
eral Government may be detailed to the
Commission without reimbursement from
the Commission. Such detailee shall retain
the rights, status, and privileges of his or her
regular employment without interruption.
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(3) CONSULTANT SERVICES.—The Commis-
sion may procure the services of experts and
consultants in accordance with section 3109
of title 5, United States Code, at rates not to
exceed the daily rate paid a person occu-
pying a position at level IV of the Executive
Schedule under section 5315 of such title 5.

(e) COMPENSATION AND TRAVEL EXPENSES.—

(1) COMPENSATION.—Each voting member of
the Commission may be compensated at a
rate not to exceed the daily equivalent of the
annual rate of basic pay in effect for a posi-
tion at level IV of the Executive Schedule
under section 5315 of title 5, United States
Code, for each day during which that mem-
ber is engaged in the actual performance of
the duties of the Commission.

(2) TRAVEL EXPENSES.—Members of the
Commission shall be allowed travel expenses,
including per diem in lieu of subsistence,
under section 5703(b) of title 5, United States
Code, while away from their homes or reg-
ular places of business in the performance of
services for the Commission.

(f) FUNDING.—Fees and fines deposited into
the Temporary Worker Program Account
under section 286(w) of the Immigration and
Nationality Act, as added by section 402 of
[name of the Act], may be used by the Com-
mission to carry out its duties under this
section.

SEC. 412. AGENCY REPRESENTATION AND CO-
ORDINATION.

Section 274A(e) (8 U.S.C. 1324a(e) is amend-
ed—

(1) in paragraph (2)—

(A) in subparagraph (A), by striking the
comma at the end and inserting a semicolon;

(B) in subparagraph (B), by striking ‘‘,and”’
and inserting a semicolon;

(C) in subparagraph (C), by striking ‘‘para-

graph (2).” and inserting ‘‘paragraph (1);
and’’; and

(D) by inserting after subparagraph (C) the
following:

“(D) United States Immigration and Cus-
toms Enforcement officials may not mis-
represent to employees or employers that
they are a member of any agency or organi-
zation that provides domestic violence serv-
ices, enforces health and safety law, provides
health care services, or any other services
intended to protect life and safety.”

SEC. 413. BILATERAL EFFORTS WITH MEXICO TO
REDUCE MIGRATION PRESSURES
AND COSTS.

(a) FINDINGS.—Congress makes the fol-
lowing findings:

(1) Migration from Mexico to the United
States is directly linked to the degree of eco-
nomic opportunity and the standard of living
in Mexico.

(2) Mexico comprises a prime source of mi-
gration to the United States.

(3) Remittances from Mexican -citizens
working in the United States reached a
record high of nearly $17,000,000,000 in 2004.

(4) Migration patterns may be reduced
from Mexico to the United States by address-
ing the degree of economic opportunity
available to Mexican citizens.

(5) Many Mexican assets are held extra-le-
gally and cannot be readily used as collat-
eral for loans.

(6) A majority of Mexican businesses are
small or medium size with limited access to
financial capital.

(7) These factors constitute a major im-
pediment to broad-based economic growth in
Mexico.

(8) Approximately 20 percent of Mexico’s
population works in agriculture, with the
majority of this population working on small
farms and few on large commercial enter-
prises.

(9) The Partnership for Prosperity is a bi-
lateral initiative launched jointly by the
President of the United States and the Presi-
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dent of Mexico in 2001, which aims to boost
the social and economic standards of Mexi-
can citizens, particularly in regions where
economic growth has lagged and emigration
has increased.

(10) The Presidents of Mexico and the
United States and the Prime Minister of
Canada, at their trilateral summit on March
23, 2005, agreed to promote economic growth,
competitiveness, and quality of life in the
agreement on Security and Prosperity Part-
nership of North America.

(b) SENSE OF CONGRESS REGARDING PART-
NERSHIP FOR PROSPERITY.—It is the sense of
Congress that the United States and Mexico
should accelerate the implementation of the
Partnership for Prosperity to help generate
economic growth and improve the standard
of living in Mexico, which will lead to re-
duced migration, by—

(1) increasing access for poor and under
served populations in Mexico to the financial
services sector, including credit unions;

(2) assisting Mexican efforts to formalize
its extra-legal sector, including the issuance
of formal land titles, to enable Mexican citi-
zens to use their assets to procure capital;

(3) facilitating Mexican efforts to establish
an effective rural lending system for small-
and medium-sized farmers that will—

(A) provide long term credit to borrowers;

(B) develop a viable network of regional
and local intermediary lending institutions;
and

(C) extend financing for alternative rural
economic activities beyond direct agricul-
tural production;

(4) expanding efforts to reduce the trans-
action costs of remittance flows in order to
increase the pool of savings available to help
finance domestic investment in Mexico;

(5) encouraging Mexican corporations to
adopt internationally recognized corporate
governance practices, including
anticorruption and transparency principles;

(6) enhancing Mexican efforts to strength-
en governance at all levels, including efforts
to improve transparency and accountability,
and to eliminate corruption, which is the
single biggest obstacle to development;

(7) assisting the Government of Mexico in
implementing all provisions of the Inter-
American Convention Against Corruption
(ratified by Mexico on May 27, 1997) and urg-
ing the Government of Mexico to participate
fully in the Convention’s formal implemen-
tation monitoring mechanism;

(8) helping the Government of Mexico to
strengthen education and training opportu-
nities throughout the country, with a par-
ticular emphasis on improving rural edu-
cation; and

(9) encouraging the Government of Mexico
to create incentives for persons who have mi-
grated to the United States to return to
Mexico.

(c) SENSE OF CONGRESS REGARDING BILAT-
ERAL PARTNERSHIP ON HEALTH CARE.—It is
the sense of Congress that the Government
of the United States and the Government of
Mexico should enter into a partnership to ex-
amine uncompensated and burdensome
health care costs incurred by the United
States due to legal and illegal immigration,
including—

(1) increasing health care access for poor
and under served populations in Mexico;

(2) assisting Mexico in increasing its emer-
gency and trauma health care facilities
along the border, with emphasis on expand-
ing prenatal care in the United States-Mex-
ico border region;

(3) facilitating the return of stable, inca-
pacitated workers temporarily employed in
the United States to Mexico in order to re-
ceive extended, long-term care in their home
country; and

(4) helping the Government of Mexico to
establish a program with the private sector
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to cover the health care needs of Mexican na-

tionals temporarily employed in the United

States.

SEC. 414. WILLING WORKER-WILLING EMPLOYER
ELECTRONIC DATABASE.

(a) ELECTRONIC JOB REGISTRY LINK.—

(1) The Secretary of Labor shall establish a
publicly accessible Web page on the internet
website of the Department of Labor that pro-
vides a single Internet link to each State
workforce agency’s statewide electronic reg-
istry of jobs available throughout the United
States to United States workers.

(2) The Secretary of Labor shall promul-
gate regulations regarding the maintenance
of electronic job registry records by the em-
ployer for the purpose of audit or investiga-
tions.

(3) The Secretary of Labor shall ensure
that job opportunities advertised on a State
workforce agency statewide electronic job
registry established under this section are
accessible—

(A) by the State workforce agencies, which
may further disseminate job opportunity in-
formation to interested parties; and.

(B) through the internet, for access by
workers, employers, labor organizations and
other interested parties.

(4) The Secretary of Labor may work with
private companies and nonprofit organiza-
tions in the development and operation of
the job registry link and system under para-
graph (1).

(b) ELECTRONIC REGISTRY OF CERTIFIED AP-
PLICATIONS.—

(1) The Secretary of Labor shall compile,
on a current basis, a registry (by employer
and by occupational classification) of the ap-
proved labor certification applications filed
under this program. Such registry shall in-
clude the wage rate, number of workers
sought, period of intended employment, and
date of need. The Secretary of Labor shall
make such registry publicly available
through an Internet website.

(2) The Secretary of Labor may consult
with the Secretary of Homeland Security,
and others as appropriate, in the establish-
ment of the registry described in paragraph
(1) to ensure its compatibility with any sys-
tem designed to track nonimmigrant em-
ployment that is operated and maintained by
the Secretary of Homeland Security.

(3) The Secretary of Labor shall ensure
that job opportunities advertised on the elec-
tronic job registry established under this
subsection are accessible by the State work-
force agencies, which may further dissemi-
nate job opportunity information to other
interested parties.

SEC. 415. ENUMERATION OF SOCIAL SECURITY
NUMBER.

The Secretary of Homeland Security, in
coordination with the Commissioner of the
Social Security Administration, shall imple-
ment a system to allow for the prompt enu-
meration of a Social Security number after
the Secretary of Homeland Security has
granted an alien Y nonimmigrant status.
SEC. 416. CONTRACTING.

Nothing in this section shall be construed
to limit the authority of the Secretary of
Homeland Security or Secretary of Labor to
contract with or license United States enti-
ties, as provided for in regulation, to imple-
ment any provision of this title, either en-
tirely or in part, to the extent that each Sec-
retary in his discretion determines that such
implementation is feasible, cost-effective,
secure, and in the interest of the United
States. However, nothing in this provision
shall be construed to alter or amend any of
the requirements of OMB Circular A-76 or
any other current law governing federal con-
tracting. Any inherently governmental work
already performed by employees of the De-
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partment of Homeland Security or the De-
partment of Labor, or any inherently gov-
ernmental work generated by the require-
ments of this legislation, shall continue to
be performed by federal employees, and any
current commercial work, or new commer-
cial work generated by the requirements of
this legislation, that is subject to public-pri-
vate competition under OMB Circular A-76
or any other relevant law shall continue to
be subject to public-private competition.

SEC. 417. FEDERAL RULEMAKING REQUIRE-

MENTS.

(a) The Secretaries of Labor and Homeland
Security shall each issue an interim final
rule within six months of the date of enact-
ment of this subtitle to implement this title
and the amendments made by this title.
Each such interim final rule shall become ef-
fective immediately upon publication in the
Federal Register. Each such interim final
rule shall sunset two years after issuance un-
less the relevant Secretary issues a final rule
within two years of the issuance of the in-
terim final rule.

(b) The exemption provided under sub-
section (a) shall sunset no later than two
years after the date of enactment of this
title, provided that, such sunset shall not be
construed to impose any requirements on, or
affect the validity of, any rule issued or
other action taken by either Secretary under
such exemption.

Subtitle C—Nonimmigrant Visa Reform
SEC. 418. STUDENT VISAS

(a) IN GENERAL.—Section 101(a)(15)(F) of
the Immigration and Nationality Act (8
U.S.C. 1101(a)(15)(F)) is amended—

(1) in clause (i)—

(A) by striking ‘“‘who is” and inserting,
‘“‘who is—“(I)"’;

(B) by striking ‘‘consistent with section
214(1)” and inserting ‘‘consistent with sec-
tion 214(m)’’;

(C) by striking the comma at the end and
inserting the following: ‘‘; or

‘“(IT) engaged in temporary employment
for optional practical training for an aggre-
gate period of not more a than 24 months and
related to such alien’s major area of study,
where such alien has been lawfully enrolled
on a full time basis as a nonimmigrant under
clause (i) or (iv) at a college, university, con-
servatory, or seminary described in sub-
clause (i)(I) for one full academic year and
such employment occurs:

‘“(aa) during the student’s annual vacation
and at other times when school is not in ses-
sion, if the student is currently enrolled, and
is eligible for registration and intends to reg-
ister for the next term or session;

‘“(bb) while school is in session, provided
that practical training does not exceed 20
hours a week while school is in session; or

‘‘(cc) within a 26-month period after com-
pletion of all course requirements for the de-
gree (excluding thesis or equivalent);”’; and

(D) by striking ‘‘Attorney General’” the
two times that phrase appears and inserting
‘‘Secretary of Homeland Security’’.

(2) in clause (ii)—

(A) by inserting ‘‘or (iv)”’ after ‘‘clause (i)’’;
and

(B) by striking °,
semicolon; and

(3) by adding at the end the following:

‘“(iv) an alien described in clause (i), except
that the alien is not required to have a resi-
dence in a foreign country that the alien has
no intention of abandoning, who has been ac-
cepted at and plans to attend an accredited
graduate program in mathematics, engineer-
ing, information technology, or the natural
sciences in the United States for the purpose
of obtaining an advanced degree; and

‘“(v) an alien who maintains actual resi-
dence and place of abode in the alien’s coun-

and’” and inserting a
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try of nationality, who is described in clause
(i), except that the alien’s actual course of
study may involve distance learning pro-
gram, for which the alien is temporarily vis-
iting the United States for a period not to
exceed 30 days;”’.

(b) OFF CAMPUS WORK AUTHORIZATION FOR
FOREIGN STUDENTS—

(1) IN GENERAL.—An alien admitted as a
nonimmigrant student described in section
101(a)(15)(F') of the Immigration and Nation-
ality Act (8 U.S.C. 1101(a)(15)(F)) may be em-
ployed in an off-campus position unrelated
to the alien’s field of study if—

(A) the alien has enrolled full-time at the
educational institution and is maintaining
good academic standing;

(B) the employer provides the educational
institution and the Secretary of Labor with
an attestation that the employer—

(i) has spent at least 21 days recruiting
United States workers to fill the position;
and

(ii) will pay the alien and other similarly
situated workers at a rate equal to not less
than the greater of—

(I) the actual wage level for the occupation
at the place of employment; or

(II) the prevailing wage level for the occu-
pation in the area of employment; and

(C) the alien will not be employed more
than—

(i) 20 hours per week during the academic
term; or

(ii) 40 hours per week during vacation peri-
ods and between academic terms.

(2) DISQUALIFICATION.—If the Secretary of
Labor determines that an employer has pro-
vided an attestation under paragraph (1)(B)
that is materially false or has failed to pay
wages in accordance with the attestation,
the employer, after notice and opportunity
for hearing, may be disqualified for a period
of no more than 5 years from employing an
alien student under paragraph (1).

(3) SOCIAL SECURITY.—Any employment en-
gaged in by a student pursuant to paragraph
(1) of this subsection shall, for purposes of
section 210 of the Social Security Act (42
U.S.C. 410) and section 3121 of the Internal
Revenue Code (26 U.S.C. 3121), not be consid-
ered to be for a purpose related to section
101(a)(15)(F') of the Immigration and Nation-
ality Act.

(¢) CLARIFYING THE IMMIGRANT INTENT PRO-
VISION.—Subsection (b) of section 214 of the
Immigration and Nationality Act (8 U.S.C.
1184(b)) is amended—

(1) by striking the parenthetical phrase
‘“‘(other than nonimmigrant described in sub-
paragraph (L) or (V) of section 101(a)(15), and
other than a nonimmigrant described in any
provision of section 101(a)(15)(H)(i) except
subclause (bl) of such section)” in the first
sentence; and

(2) by striking ‘‘under section 101(a)(15)”
and inserting in its place ‘‘under the immi-
gration laws.”.

(d) GRANTING DUAL INTENT TO CERTAIN
NONIMMIGRANT STUDENTS.—Subsection (h) of
section 214 of the Immigration and Nation-
ality Act (8 U.S.C. 1184(h)) is amended—

(1) by inserting ‘“‘(F)({v),” following
“(H)(@)(b) or (¢),”’; and

(2) by striking ¢‘if the alien had obtained a
change of status’ and inserting in its place
“if the alien had been admitted as, provided
status as, or obtained a change of status’’;
SEC. 419. H-1B STREAMLINING AND SIMPLIFICA-

TION

(a) H-1B AMENDMENTS.—Section 214(g) of
the Immigration and Nationality Act (8
U.S.C. 1184(g)) is amended—

(1) in paragraph (1) by deleting clauses (i)
through (vii) of subparagraph (A) and insert-
ing in their place—

‘(i) 115,000 in fiscal year 2008;

‘‘(ii) in any subsequent fiscal year, subject
to clause (iii), the number for the previous
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fiscal year as adjusted in accordance with
the method set forth in paragraph (2); and

“(iii) 180,000 for any fiscal year; or”’

(2) in paragraph (9), as renumbered by Sec-
tion 405—

(A) by striking ‘““The annual numeric limi-
tations described in clause (i) shall not ex-
ceed” from subclause (ii) of subparagraph (B)
and inserting the following: ‘“Without re-
spect to the annual numeric limitation de-
scribed in clause (i), the Secretary may issue
a visa or otherwise grant nonimmigrant sta-
tus pursuant to section 1101(a)(15)(H)(i)(b) in
the following quantities:’’;

(B) by striking subparagraphs (B)(iv); and

(C) by striking subparagraph (D).

(b) REQUIRING A DEGREE.—Paragraph (2) of
section 214(i) of the Immigration and Nation-
ality Act (8 U.S.C. 1184(i)) is amended—

(1) by deleting the comma at the end of
subparagraph (A) and inserting in its place ‘‘;
and’’; and

(2) by striking subparagraphs (B) and (C)
and inserting the following:

“(B) attainment of a bachelor’s or higher
degree in the specific specialty from an edu-
cational institution in the United States ac-
credited by nationally recognized accred-
iting agency or association (or an equivalent
degree from foreign educational institution
that is equivalent to such an institution) as
a minimum for entry into the occupation in
the United States.”

(¢c) PRoOvVISION OF W-2 FORMS.—Section
214(g)(5) of the Immigration and Nationality
Act (8 U.S.C. 1184(g)(b)), as renumbered by
Section 405, is amended to read as follows:

‘“(5) In the case of a nonimmigrant de-
scribed in section 1101(a)(15)(H)(i)(b) of this
title—

‘“(A) The period of authorized admission as
such a nonimmigrant may not exceed six
years; [Provided that, this provision shall
not apply to such a nonimmigrant who has
filed a petition for an immigrant visa under
section 203(b)(1), if 3656 days or more have
elapsed since filing and it has not been de-
nied, in which case the Secretary of Home-
land Security may extend the stay of an
alien in one-year increments until such time
as a final decision is made on the alien’s law-
ful permanent residence];

‘(B) If the alien is granted an initial period
of admission less than six years, any subse-
quent application for an extension of stay for
such alien must include the Form W-2 Wage
and Tax Statement filed by the employer for
such employee, and such other form or infor-
mation relating to such employment as the
Secretary of Homeland Security may in his
discretion specify, with respect to such non-
immigrant alien employee for the period of
admission granted to the alien.

“(C) Notwithstanding section 6103 of title
26, United States Code, or any other law, the
Commissioner of Internal Revenue or the
Commissioner of the Social Security Admin-
istration shall upon request of the Scretary
confirm whether the Form W-2 Wage and
Tax Statement filed by the employer under
clause (i) matches a Form W-2 Wage and Tax
Statement filed with the Internal Revenue
Service or the Social Security Administra-
tion, as the case may be.”’

(d) EXTENSION OF H-1B STATUS FOR MERIT-
BASED ADJUSTMENT APPLICANTS.—

(1) Section 214(g)(4) of the Immigration and
Nationality Act (8 U.S.C. 1184(g)(4)) is
amended by inserting before the period:

‘s Provided that, this provision shall not
apply to such a nonimmigrant who has filed
a petition for an immigrant visa accom-
panied by qualifying employer recommenda-
tion under section 203(b)(1), if 365 days or
more have elapsed since filing and it has not
been denied, in which case the Secretary of
Homeland Security may extend the stay of
an alien in one-year increments until such
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time as a final decision is made on the
alien’s lawful permanent residence.”’

(2) Sections 106(a) and 106(b) of the Amer-
ican Competitiveness in the Twenty-First
Century Act of 2000—Immigration Services
and Infrastructure Improvements Act of 2000,
Public Law 106-313, are hereby repealed.

SEC. 420. H-1B EMPLOYER REQUIREMENTS

(a) APPLICATION OF NONDISPLACEMENT AND
GOOD FAITH RECRUITMENT REQUIREMENTS TO
ALL H-1B EMPLOYERS—

(1) AMENDMENTS.—Section 212(n) of the Im-
migration and Nationality Act (8 U.S.C.
1182(n)) is amended—

(A) in paragraph (1)—

(i) in subparagraph (E);

(I) in clause (i), by striking ‘“(E)(i) In the
case of an application described in clause
(ii), the’’ and inserting ‘‘(E) The’’; ‘“‘and”

(IT) by striking clause (ii);

(ii) in subparagraph (F), by striking ‘In the
case of’ and all that follows through ‘where—
> and inserting the following: ‘(The employer
will not place the nonimmigrant with an-
other employer if—’; and

(iii) in subparagraph (G), by striking ‘In
the case of an application described in sub-
paragraph (E)(i), subject’ and inserting
‘Subject’;

(B) in paragraph (2)—

(i) in subparagraph (E), by striking ‘If an
H-1B-dependent employer’ and inserting ‘If
an employer that employs H-1B non-
immigrants’; and

(ii) in subparagraph (F), by striking ‘The
preceding sentence shall apply to an em-
ployer regardless of whether or not the em-
ployer is an H-1B-dependent employer.’; and

(C) by striking paragraph (3).

(2) EFFECTIVE DATE.—The amendments
made by paragraph (1) shall apply to applica-
tions filed on or after the date of the enact-
ment of this Act.

(b) NONDISPLACEMENT REQUIREMENT.—

(1) EXTENDING TIME PERIOD FOR NON-
DISPLACEMENT.—Section 212(n) of such Act,
as amended by subsection (a), is further
amended—

(A) in paragraph (1)—

(i) in subparagraph (E), by striking ‘90
days’ each place it appears and inserting ‘180
days’;

(ii) in subparagraph (F)(ii), by striking ‘90
days’ each place it appears and inserting ‘180
days’; and

(B) in paragraph (2)(C)(iii), by striking ‘90
days’ each place it appears and inserting ‘180
days’.

(2) EFFECTIVE DATE.—The amendments
made by paragraph (1)—

(A) shall apply to applications filed on or
after the date of the enactment of this Act;
and

(B) shall not apply to displacements for pe-
riods occurring more than 90 days before
such date.

(c) H-1B Nonimmigrants Not Admitted for
Jobs Advertised or Offered Only to H-1B
Nonimmigrants—Section 212(n)(1) of such
Act, as amended by this section, is further
amended—

(1) by inserting after subparagraph (G) the
following:

(H)(i) The employer has not advertised the
available jobs specified in the application in
an advertisement that states or indicates
that—

‘(I) the job or jobs are only available to
persons who are or who may become H-1B
nonimmigrants; or

‘(IT) persons who are or who may become
H-1B nonimmigrants shall receive priority
or a preference in the hiring process.

‘(i1) The employer has not only recruited
persons who are, or who may become, H-1B
nonimmigrants to fill the job or jobs.’; and

(2) in the undesignated paragraph at the
end, by striking ‘The employer’ and insert-
ing the following:
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‘(K) The employer’.

(d) LIMIT ON PERCENTAGE OF H-1B EMPLOY-
EES—Section 212(n)(1) of such Act, as amend-
ed by this section, is further amended by in-
serting after subparagraph (H), as added by
subsection (d)(1), the following:

‘(1) If the employer employs not less than
50 employees in the United States, not more
than 50 percent of such employees are H-1B
nonimmigrants.’.

SEC. 421. H-1B GOVERNMENT AUTHORITY AND
REQUIREMENTS.

(a) SAFEGUARDS AGAINST FRAUD AND MIS-
REPRESENTATION IN APPLICATION REVIEW
PROCESS.—Section 212(n)(1)(K) of the Immi-
gration and Nationality Act, as redesignated
by section 2(d)(2), is amended—

(1) by inserting ‘‘and through the Depart-
ment of Labor’s website, without charge.”
after ‘D.C.’;

(2) by inserting ‘clear indicators of fraud,
misrepresentation of material fact,” after
‘completeness’;

(3) by striking ‘or obviously inaccurate’
and inserting ¢, presents clear indicators of
fraud or misrepresentation of material fact,
or is obviously inaccurate’;

(4) by striking ‘within days of’ and insert-
ing ‘not later than 14 days after’; and

(5) by adding at the end the following: ‘If
the Secretary’s review of an application
identifies clear indicators of fraud or mis-
representation of material fact, the Sec-
retary may conduct an investigation and
hearing under paragraph (2).

(b) Investigations by Department of
Labor—Section 212(n)(2) of such Act is
amended—

(1) in subparagraph (A)—

(A) by striking ‘12 months’ and inserting
‘24 months’; and

(B) by striking ‘The Secretary shall con-
duct’ and all that follows and inserting
‘Upon the receipt of such a complaint, the
Secretary may initiate an investigation to
determine if such a failure or misrepresenta-
tion has occurred.’;

(2) in subparagraph (C)(i)—

(A) by striking ‘a condition of paragraph
(1)(B), 1)(E), or (1)(F)’ and inserting ‘a condi-
tion under subparagraph (B), (C)({), (E), (F),
(H), (I), or (J) of paragraph (1)’; and

(B) by striking ‘1)(C)’ and
“(D(C)(ID);

(3) in subparagraph (G)—

(A) in clause (i), by striking ‘if the Sec-
retary’ and all that follows and inserting
‘with regard to the employer’s compliance
with the requirements of this subsection.’;

(B) in clause (ii), by striking ‘and whose
identity’ and all that follows through ‘fail-
ure or failures.’” and inserting ‘the Secretary
of Labor may conduct an investigation into
the employer’s compliance with the require-
ments of this subsection.’;

(C) in clause (iii), by striking the last sen-
tence;

(D) by striking clauses (iv) and (v);

(E) by redesignating clauses (vi), (vii), and
(viii) as clauses (iv), (v), and (vi), respec-
tively:

(F) in clause (iv), as redesignated, by strik-
ing ‘“‘meet a condition described in clause
(ii), unless the Secretary of Labor receives
the information not later than 12 months’
and inserting ‘‘comply with the require-
ments under this subsection, unless the Sec-
retary of Labor receives the information not
later than 24 months’’;

(G) by amending clause (v),
nated, to read as follows:

‘“(v) The Secretary of Labor shall provide
notice to an employer of the intent to con-
duct an investigation. The notice shall be
provided in such a manner, and shall contain
sufficient detail, to permit the employer to
respond to the allegations before an inves-
tigation is commenced. The Secretary is not

inserting

as redesig-
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required to comply with this clause if the
Secretary determines that such compliance
would interfere with an effort by the Sec-
retary to investigate or secure compliance
by the employer with the requirements of
this subsection. A determination by the Sec-
retary under this clause shall not be subject
to judicial review.”.

(H) in clause (vi), as redesignated, by strik-
ing ‘““An investigation’ and all that follows
through ‘‘the determination.” and inserting
“If the Secretary of Labor, after an inves-
tigation under clause (i) or (ii), determines
that a reasonable basis exists to make a find-
ing that the employer has failed to comply
with the requirements under this subsection,
the Secretary shall provide interested par-
ties with notice of such determination and
an opportunity for a hearing in accordance
with section 556 of title 5, United States
Code, not later than 120 days after the date
of such determination.”’; and

(I) by adding at the end the following:

‘“(vii) If the Secretary of Labor, after a
hearing, finds a reasonable basis to believe
that the employer has violated the require-
ments under this subsection, the Secretary
may impose a penalty under subparagraph
(C).”; and

(4) by striking subparagraph (H).

(c) INFORMATION SHARING BETWEEN DE-
PARTMENT OF LABOR AND DEPARTMENT OF
HOMELAND SECURITY.—Section 212(n)(2) of
such Act, as amended by this section, is fur-
ther amended by inserting after subpara-
graph (G) the following:

‘‘(H) The Director of United States Citizen-
ship and Immigration Services shall provide
the Secretary of Labor with any information
contained in the materials submitted by H-
1B employers as part of the adjudication
process that indicates that the employer is
not complying with H-1B visa program re-
quirements. The Secretary may initiate and
conduct an investigation and hearing under
this paragraph after receiving information of
noncompliance under this subparagraph.’’.

(d) AUDITS.—Section 212(n)(2)(A) of such
Act, as amended by this section, is further
amended by adding at the end the following:
“The Secretary may conduct surveys of the
degree to which employers comply with the
requirements under this subsection and may
conduct annual compliance audits of em-
ployers that employ H-1B nonimmigrants.
The Secretary shall conduct annual compli-
ance audits of not less than 1 percent of the
employers that employ H-1B nonimmigrants
during the applicable calendar year.

‘“‘(e) PENALTIES.—Section 212(n)(2)(C) of
such Act, as amended by this section, is fur-
ther amended—

(1) in clause (i)(I), by striking ‘‘$1,000"’ and
inserting ‘‘$2,000°’;

(2) in clause (1i)(I), by striking ‘‘$5,000” and
inserting ‘$10,000°’; and

(3) in clause (vi)(III), by striking $1,000”
and inserting ‘‘$2,000"".

(f) INFORMATION PROVIDED TO H-1B NON-
IMMIGRANTS UPON VISA ISSUANCE.—Section
212(n) of such Act, as amended by this sec-
tion, is further amended by inserting after
paragraph (2) the following:

““(3)(A) Upon issuing an H-1B visa to an ap-
plicant outside the United States, the
issuing office shall provide the applicant
with—

‘(i) a brochure outlining the employer’s
obligations and the employee’s rights under
Federal law, including labor and wage pro-
tections; and

‘‘(ii) the contact information for Federal
agencies that can offer more information or
assistance in clarifying employer obligations
and workers’ rights.”’.

“(B) Upon the issuance of an H-1B visa to
an alien inside the United States, the officer
of the Department of Homeland Security
shall provide the applicant with—
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‘(i) a brochure outlining the employer’s
obligations and the employee’s rights under
Federal law, including labor and wage pro-
tections; and

‘“(ii) the contact information for Federal
agencies that can offer more information or
assistance in clarifying employer’s obliga-
tions and workers’ rights.”’.

SEC. 422. L-1 VISA FRAUD AND ABUSE PROTEC-
TIONS

(a) IN GENERAL.—Section 214(c)(2) of the
Immigration and Nationality Act (8 U.S.C.
1184(c)(2)) is amended—

(1) by striking ‘‘Attorney General”’ each
place it appears and inserting ‘‘Secretary of
Homeland Security’’;

(2) in subparagraph (E), by striking ‘‘In the
case of an alien spouse admitted under sec-
tion 101(a)(15)(L), who” and inserting ‘Ex-
cept as provided in subparagraph (H), if an
alien spouse admitted wunder section
101(a)(15)(L)”’; and

‘“(3) by adding at the end the following:

‘“(G)(1) If the beneficiary of a petition
under this subsection is coming to the
United States to open, or be employed in, a
new facility, the petition may be approved
for up to 12 months only if the employer op-
erating the new facility has—

‘“(I) a business plan;

‘“(IT) sufficient physical premises to carry
out the proposed business activities; and

‘“(III) the financial ability to commence
doing business immediately upon the ap-
proval of the petition.

“(ii) An extension of the approval period
under clause (i) may not be granted until the
importing employer submits an application
to the Secretary of Homeland Security that
contains—

‘“(I) evidence that the importing employer
meets the requirements of this subsection;

‘“(IT) evidence that the beneficiary meets
the requirements under section 101(a)(15)(L);

‘“(III) a statement summarizing the origi-
nal petition;

‘(IV) evidence that the importing em-
ployer has fully complied with the business
plan submitted under clause (i)(I);

(V) evidence of the truthfulness of any
representations made in connection with the
filing of the original petition;

“(VI) evidence that the importing em-
ployer, during the preceding 12 months, has
been doing business at the new facility
through regular, systematic, and continuous
provision of goods or services, or has other-
wise been taking commercially reasonable
steps to establish the new facility as a com-
mercial enterprise;

‘“(VII) a statement of the duties the bene-
ficiary has performed at the new facility dur-
ing the preceding 12 months and the duties
the beneficiary will perform at the new facil-
ity during the extension period approved
under this clause;

“(VIII) a statement describing the staffing
at the new facility, including the number of
employees and the types of positions held by
such employees;

‘“(IX) evidence of wages paid to employees;

‘“(X) evidence of the financial status of the
new facility; and

‘“(XI) any other evidence or data prescribed
by the Secretary.

‘(iii) Notwithstanding subclauses (I)
through (VI) of clause (ii), and subject to the
maximum period of authorized admission set
forth in subparagraph (D), the Secretary of
Homeland Security may approve a petition
subsequently filed on behalf of the bene-
ficiary to continue employment at the facil-
ity described in this subsection for a period
beyond the initially granted 12-month period
if the importing employer demonstrates that
the failure to satisfy any of the requirements
described in those subclauses was directly
caused by extraordinary circumstances be-
yond the control of the importing employer.
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‘‘(iv) For purposes of determining the eligi-
bility of an alien for classification under sec-
tion 101(a)(15)(L), the Secretary of Homeland
Security shall work cooperatively with the
Secretary of State to verify a company or fa-
cility’s existence in the United States and
abroad.”.

(b) INVESTIGATIONS AND AUDITS BY DEPART-
MENT OF HOMELAND SECURITY.—

(1) DEPARTMENT OF HOMELAND SECURITY IN-
VESTIGATIONS.—Section 214(c)(2) of such Act,
as amended by this section, is further
amended by adding at the end the following:

“(I)(i) The Secretary of Homeland Security
may initiate an investigation of any em-
ployer that employs nonimmigrants de-
scribed in section 101(a)(15)(L) with regard to
the employer’s compliance with the require-
ments of this subsection.

‘‘(ii) If the Secretary of Homeland Security
receives specific credible information from a
source who is likely to have knowledge of an
employer’s practices, employment condi-
tions, or compliance with the requirements
under this subsection, the Secretary may
conduct an investigation into the employer’s
compliance, with the requirements of this
subsection. The Secretary may withhold the
identity of the source from the employer,
and the source’s identity shall not be subject
to disclosure under section 552 of title 5.

‘‘(iii) The Secretary of Homeland Security
shall establish procedure for any person de-
siring to provide to the Secretary of Home-
land Security information described in
clause (ii) that may be used, in whole or in
part, as the basis for the commencement of
an investigation described in such clause, to
provide the information in writing on a form
developed and provided by the Secretary of
Homeland Security and completed by or on
behalf of the person.

‘“(iv) No investigation described in clause
(ii) (or hearing described in clause (vi) based
on such investigation) may be conducted
with respect to information about a failure
to comply with the requirements under this
subsection, unless the Secretary of Home-
land Security receives the information not
later than 24 months after the date of the al-
leged failure.

‘(v) Before commencing an investigation
of an employer under clause (i) or (ii), the
Secretary of Homeland Security shall pro-
vide notice to the employer of the intent to
conduct such investigation. The notice shall
be provided in such a manner, and shall con-
tain sufficient detail, to permit the employer
to respond to the allegations before an inves-
tigation is commenced. The Secretary is not
required to comply with this clause if the
Secretary determines that to do so would
interfere with an effort by the Secretary to
investigate or secure compliance by the em-
ployer with the requirements of this sub-
section. There shall be no judicial review of
a determination by the Secretary under this
clause.

“‘(vi) If the Secretary of Homeland Secu-
rity, after an investigation under clause (i)
or (ii), determines that a reasonable basis ex-
ists to make a finding that the employer has
failed to comply with the requirements
under this subsection, the Secretary shall
provide interested parties with notice of
such determination and an opportunity for a
hearing in accordance with section 556 of
title 5, United States Code, not later than 120
days after the date of such determination. If
such a hearing is requested, the Secretary
shall make a finding concerning the matter
by not later than 120 days after the date of
the hearing.

‘“(vii) If the Secretary of Homeland Secu-
rity, after a hearing, finds a reasonable basis
to believe that the employer has violated the
requirements under this subsection, the Sec-
retary may impose a penalty under section
214(c)(2)(J).”.
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(2) AUDITS.—Section 214(c)(2)(I) of such
Act, as added by paragraph (1), is amended
by adding at the end the following:

‘‘(viii) The Secretary of Homeland Secu-
rity may conduct surveys of the degree to
which employers comply with the require-
ments under this section and may conduct
annual compliance audits of employers that
employ H-1B nonimmigrants. The Secretary
shall conduct annual compliance audits of
not less than 1 percent of the employers that
employ nonimmigrants described in section
101(a)(15)(L) during the applicable calendar
year.

3) REPORTING  REQUIREMENT.—Section
214(c)(8) of such Act is amended by inserting
“(L),” after ““(H),”.

(c) PENALTIES.—Section 214(c)(2) of such
Act, as amended by this section, is further
amended by adding at the end the following:

“(J)() If the Secretary of Homeland Secu-
rity finds, after notice and an opportunity
for a hearing, a failure by an employer to
meet a condition under subparagraph (F),
(&), (H), (I), or (K) or a misrepresentation of
material fact in a petition to employ 1 or
more aliens as nonimmigrants described in
section 101(a)(15)(L)——

“(I) the Secretary of Homeland Security
may impose such other administrative rem-
edies (including civil monetary penalties in
an amount not to exceed $2,000 per violation)
as the Secretary determines to be appro-
priate; and

“(ITI) the Secretary of Homeland Security
may not, during a period of at least 1 year,
approve a petition for that employer to em-
ploy 1 or more aliens as such non-
immigrants.

‘“(ii) If the Secretary of Homeland Security
finds, after notice and an opportunity for a
hearing, a willful failure by an employer to
meet a condition under subparagraph (F),
(G), (H), (I), or (K) or a misrepresentation of
material fact in a petition to employ 1 or
more aliens as nonimmigrants described in
section 101(a)(15)(L)——

“(I) the Secretary of Homeland Security
may impose such other administrative rem-
edies (including civil monetary penalties in
an amount not to exceed $10,000 per viola-
tion) as the Secretary determines to be ap-
propriate; and

“(II) the Secretary of Homeland Security
may not, during a period of at least 2 years,
approve a petition filed for that employer to
employ 1 or more aliens as such non-
immigrants.

‘“(iii) If the Secretary of Homeland Secu-
rity finds, after notice and an opportunity
for a hearing, a willful failure by an em-
ployer to meet a condition under subpara-
graph (L)(i)—

““(I) the Secretary of Homeland Security
may impose such other administrative rem-
edies (including civil monetary penalties in
an amount not to exceed $10,000 per viola-
tion) as the Secretary determines to be ap-
propriate; and

“(IT) the employer shall be liable to em-
ployees harmed for lost wages and benefits.”.
SEC. 423. WHISTLEBLOWER PROTECTIONS.

(a) H-1B Whistleblower Protections—Sec-
tion 212(n)(2)(C)(iv) of the Immigration and
Nationality Act (8 U.S.C. 1182(n)(2)(C)(iv)) is
amended——

(1) by inserting ‘‘take, fail to take, or
threaten to take or fail to take, a personnel
action, or’’ before ‘‘to intimidate,”’;

(2) by adding at the end the following: ‘“An
employer that violates this clause shall be
liable to the employees harmed by such vio-
lation for lost compensation, including back
pay.”.

(b) L-1 Whistleblower Protections—Section
214(c)(2) of such Act, as amended by section
4, is further amended by adding at the end
the following:
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‘(L)1) It is a violation of this subparagrah
for an employer who has filed a petition to
import 1 or more aliens as nonimmigrants
described in section 101(a)(15)(L) to take, fail
to take, or threaten to take or fail to take,
a personnel action, or to intimidate, threat-
en, restrain, coerce, blacklist, discharge, or
discriminate in any other manner against an
employee because the employee——

‘“(I) has disclosed information that the em-
ployee reasonably believes evidences a viola-
tion of this subsection, or any rule or regula-
tion pertaining to this subsection; or

‘“(IT) cooperates or seeks to cooperate with
the requirements of this subsection, or any
rule or regulation pertaining to this sub-
section.

“(ii) An employer that violates this sub-
paragraph shall be liable to the employees
harmed by such violation for lost wages and
benefits.

‘“(iii) In this subparagraph, the term ‘em-
ployee’ includes—

‘“(I) current employee;

“(IT) a former employee; and

‘“(III) an applicant for employment.’.

SEC. 424. LIMITATIONS ON APPROVAL OF L-1 PE-
TITIONS FOR START-UP COMPANIES

Section 214(c)(2) of the Immigration and
Nationality Act (8 U.S.C. 1184(c)(2)) is
amended——

(a) by striking ‘‘Attorney General’ each
place it appears and inserting ‘‘Secretary of
Homeland Security’’;

(b) in subparagraph (E), by striking ‘‘In the
case’” and inserting ‘‘Except as provided in
subparagraph (H), in the case’’; and

(c) by adding at the end the following:

‘“(G)(1) If the beneficiary of a petition
under this subsection is coming to the
United States to be employed in a new office,
the petition may be approved for a period
not to exceed 12 months only if the alien has
not been the beneficiary of two or more peti-
tions under this subparagraph within the im-
mediately preceding two years and only if
the employer operating the new office
has——

‘“(I) an adequate business plan;

“(IT) sufficient physical premises to carry
out the proposed business activities; and

‘“(III) the financial ability to commence
doing business immediately upon the ap-
proval of the petition.

“(ii) An extension of the approval period
under clause (i) may not be granted until the
importing employer submits to the Sec-
retary of Homeland Security—

“(I) evidence that the importing employer
meets the requirements of this subsection;

“(IT1) evidence that the beneficiary meets
the requirements of section 101(a)(15)(L);

‘“(ITIT) a statement summarizing the origi-
nal petition;

“(IV) evidence that the importing em-
ployer has substantially complied with the
business plan submitted under clause (i);

(V) evidence of the truthfulness of any
representations made in connection with the
filing of the original petition if requested by
the Secretary;

‘(VI) evidence, that the importing em-
ployer, from the date of petition approval
under clause (i), has been doing business at
the new office through regular, systematic,
and continuous provision of goods or serv-
ices;

‘“(VII) a statement of the duties the bene-
ficiary has performed at the new office dur-
ing the approval period under clause (i) and
the duties the beneficiary will perform at the
new office during the extension period ap-
proved under this clause;

“(VIII) a statement describing the staffing
at the new office, including the number of
employees and the types of positions held by
such employees;

‘“(IX) evidence of wages paid to employees
if the beneficiary will be employed manage-
rial or executive capacity;
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“(X) evidence of the financial status of the
new office; and

‘“(XI) any other evidence or data prescribed
by the Secretary.

‘“(iii) A new office employing the bene-
ficiary of an L.-1 petition approved under this
subparagraph must do business through reg-
ular, systematic, and continuous provision of
goods or services for the entire period of pe-
tition approval.

‘(iv) Notwithstanding clause (iii) or sub-
clauses (I) through (VI) of clause (ii), and
subject to the maximum period of authorized
admission set forth in subparagraph (D), the
Secretary of Homeland Security may in his
discretion approve a subsequently filed peti-
tion on behalf of the beneficiary to continue
employment at the office described in this
subsection for a period beyond the initially
granted 12-month period if the importing em-
ployer has been doing business at the new of-
fice through regular, systematic, and contin-
uous provision of goods or services for the 6
months immediately preceding the date of
extension petition filing and demonstrates
that the failure to satisfy any of the require-
ments described in those subclauses was di-
rectly caused by extraordinary cir-
cumstances, as determined by the Secretary
in his discretion.

“(H)(i) The Secretary of Homeland Secu-
rity may not authorize the spouse of an alien
described under section 101(a)(15)(L), who is a
dependent of a beneficiary under subpara-
graph (G), to engage in employment in the
United States during the initial 12-month pe-
riod described in subparagraph (G)(i).

‘“(ii) A spouse described in clause (i) may
be provided employment authorization upon
the approval of an extension under subpara-
graph (G)(i).

“(I) For purposes of determining the eligi-
bility of an alien for classification under sec-
tion 101(a)(15)(L) of this Act, the Secretary of
Homeland Security shall establish proce-
dures with the Department of State to verify
a company or office’s existence in the United
States and abroad.”

SEC. 425. MEDICAL SERVICES IN UNDERSERVED
AREAS

(a) PERMANENT AUTHORIZATION OF THE
CONRAD PROGRAM.—

(1) IN GENERAL.—Section 220(c) of the Im-
migration and Nationality Nationality Tech-
nical Corrections Act of 1994 (8 U.S.C. 1182
note) ((as amended by section 1(a) of Public
Law 108-441 and section 2 of Public Law 109-
477)) is amended by striking ‘and before June
1, 2008.".

(2) EFFECTIVE DATE.—The amendment
made by paragraph (1) shall take effect as if
enacted on June 1, 2007.

(b) PILOT PROGRAM REQUIREMENTS—Sec-
tion 214(1) of the Immigration and Nation-
ality Act (8 U.S.C. 1184(1)) is amended—

(1) by adding at the end the following:

‘““(4)(A) Notwithstanding paragraph (1)(B),
the Secretary of Homeland Security may
grant up to a total of 50 waivers for a State
under section 212(e) in a fiscal year if, after
the first 30 such waivers for the State are
granted in that fiscal year—

‘(i) an interested State agency requests a
waiver; and

‘‘(ii) the requirements under subparagraph
(B) are met.

‘(B) The requirements under this subpara-
graph are met if—

‘(i) fewer than 20 percent of the physician
vacancies in the health professional shortage
areas of the State, as designated by the Sec-
retary of Health and Human Services, were
filled in the most recent fiscal year;

“‘(ii) all of the waivers allotted for the
State under paragraph (1)(B)) were used in
the most recent fiscal year; and

‘“(iii) all underserved highly rural States—
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“(I) used the minimum guaranteed number
of waivers under section 212(e) in health pro-
fessional shortage areas in the most recent
fiscal year; or

“(IT) all agreed to waive the right to re-
ceive the minimum guaranteed number of
such waivers.

¢(C) In this paragraph:

‘(i) The term ‘‘health professional short-
age area’ has the meaning given the term in
section 332(a)(1) of the Public Health Service
Act (42 U.S.C. 254e(a)(1));

‘‘(ii) The term ‘‘underserved highly rural
State’” means a State with at least 30 coun-
ties with a population density of not more
than 10 people per square mile, based on the
latest available decennial census conducted
by the Bureau of Census.

“(iii) The term ‘“‘minimum
number’” means—

‘(1) for the first fiscal year of the pilot pro-
gram, 15;

““(IT1) for each subsequent fiscal year, the
sum of—

(aa) the minimum guaranteed number for
the second fiscal year; and

(bb) 3, if any State received additional
waivers under this paragraph in the first fis-
cal year.

‘“(I1I) for the third fiscal year, the sum of—

(aa) the minimum guaranteed number for
the second fiscal year; and

(bb) 3, if any State received additional
waivers under this paragraph in the first fis-
cal year.

(c) TERMINATION DATE.—The authority pro-
vided by the amendents made by subsection
(b) shall expire on September 30, 2011.

(d) Section 212(j) of the Immigration and
Nationality Act (8 U.S.C. 1182(j)) is amended
by—

(1) revising the preamble of paragraph (2)
to read ‘“‘An alien who has graduated from
medical school and who is coming to the
United States to practice primary care or
specialty medicine as a member of the med-
ical profession may not be admitted as a
nonimmigrant under section
1101(a)(15)(H)(i)(b) of this title unless—"’

(2) redesignating paragraph (2) as para-
graph (3);

(3) adding new paragraph (2) to read—

‘“(2)(A) An alien who is coming to the
United States to receive graduate medical
education or training (or seeks to acquire
status as a nonimmigrant under section
1101(a)(15)(J) to receive graduate medical
education or training) may not change sta-
tus under section 1258 to a nonimmigrant
under section 1101(a)(15)(H)(i)(b) until the
alien graduates from the medical education
or training program and meets the require-
ments of paragraph (3)(B).

‘“(B) Any occupation that an alien de-
scribed in paragraph (2)(A) may be employed
in while receiving graduate medical edu-
cation or training shall not be deemed a
‘“‘specialty occupation’ within the meaning
of section 1184(i) for purposes of section
1101(a)(15)(H)(1)(0).””

(e) Section 101(a)(15)(J) is amended by add-
ing ‘‘(except an alien coming to the United
States to receive graduate medical education
or training)”’ after ‘‘abandoning’.

(f) Section 214(h) of the Immigration and
Nationality Act (8 U.S.C. 1184(h)) is amended
by inserting ‘““(E) (J) who is coming to the
United States to receive graduate medical
education or training,” after ‘‘subpara-
graph’ where that term first appears.

(g) MEDICAL RESIDENTS INELIGIBLE FOR H-1B
NONIMMIGRANT STATUS.—Section 214(i) of the
Immigration and Nationality Act (8 U.S.C.
1184(i)) is amended to read—

‘(1) Except as provided in paragraph (3),
for purposes of section 101(a)(15)(H)(i)(b), sec-
tion 101(a)(15)(E)(iii), and paragraph (2), the
term ‘‘specialty occupation’—

guaranteed
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‘‘(A) means an occupation that requires—

‘(i) theoretical and practical application
of a body of highly specialized knowledge,
and

‘(i1) attainment of a bachelor’s or higher
degree in the specific specialty (or its equiv-
alent) as a minimum for entry into the occu-
pation in the United States; and

‘(B) shall not include graduate medical
education or training.”

(h) Section 214(1) of the Immigration and
Nationality Act (8 U.S.C. 1184(1)) is amend-
ed—

(1) in paragraph (1)(C)(i) by striking ‘“At-
torney General’’ and inserting ‘‘Secretary of
Homeland Security’’;

(2) in paragraph (1)(C) by striking sub-
clause (ii) and inserting the following:

‘“(ii) the alien has accepted employment
with the health facility or health care orga-
nization and agrees to continue to work for
a total of not less than 3 years; and

‘“(iii) the alien begins employment within
90 days of:

“(I) receiving such waiver; or

‘(ITI) receiving nonimmigrant status or em-
ployment authorization pursuant to an ap-
plication filed under paragraph (2)(A) (if such
application is filed with 90 days of eligibility
of completing graduate medical education or
training under a program approved pursuant
to section 212(j)(1));

“whichever is latest.”

(3) by striking at the end ‘.”’, inserting ‘‘;
or” and adding new paragraph (1)(E) to
read—

‘“(E) in the case of a request by an inter-
ested State agency, the alien agrees to prac-
tice primary care or specialty medicine care,
for a continuous period of 2 years, only at a
federally qualified health facility, health
care organization or center, or in a rural
health clinic that is located in:

‘(i) a geographic area which is designated
by the Secretary of Health and Human Serv-
ices as having a shortage of health care pro-
fessionals; and

“(ii) a State that utilized less than 10 of
the total allotted waivers for the State
under paragraph (1)(B) (excluding the num-
ber of waivers available pursuant to para-
graph (1)(D)(ii)) in the most recent fiscal
year.”

(4) in paragraph (2), by amending subpara-
graph (A) to read as follows:

‘“(A) Nothwithstanding section 248(a)(2),
upon submission of a request to an inter-
ested Federal agency or an interested State
agency for recommendation of a waiver
under this section by a physician who is
maintaining valid nonimmigrant status
under section 101(a)(15)(J), the Secretary of
Homeland Security may accept as properly
filed an application to change the status of
such physician to [any applicable non-
immigrant status]. Upon favorable rec-
ommendation by the Secretary of State of
such request, and approval by the Secretary
of Homeland Security the waiver under this
section, the Secretary of Homeland Security
may change the status of such physician to
that of [an appropriate nonimmigrant sta-
tus.]”

() in paragraph (3)(A) amended by insert-
ing ‘‘requirement of or’’ before ‘‘agreement
entered into.”

(i) PERIOD OF AUTHORIZED ADMISSION FOR
PHYSICIANS ON H-1B VISAS WHO WORK IN MEDI-
CALLY UNDERSERVED COMMUNITIES.—

Section 214(g)(5), as renumbered by Section
405 and amended by Section 719(c), is further
amended by adding at the end the following
new subparagraph:

‘(D) The period of authorized admission
under subparagraph (A) shall not apply to an
alien physician who fulfills the requirements
of section 214(1)(1)(E) and who has practiced
primary or specialty care in a medically un-
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derserved community for a continuous pe-
riod of 5 years.”
SEC. 426. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated
such sums as may be necessary to carry out
this title, and the amendments made by this
title.

TITLE V—Immigration Benefits
SEC. 501. REBALANCING OF IMMIGRANT VISA AL-
LOCATION.

‘“(a) FAMILY-SPONSORED IMMIGRANTS.—Sec-
tion 201(c) of the Immigration and Nation-
ality Act (8 U.S.C. 1151(c)) is amended to read
as follows:

“(c) WORLDWIDE LEVEL OF FAMILY-SPON-
SORED IMMIGRANTS.—

‘(1) For each fiscal year until visas needed
for petitions described in section 503(f)(2) of
the [Insert title of Act] become available,
the worldwide level of family-sponsored im-
migrants under this subsection is 567,000 for
petitions for classifications under 203(a), plus
any immigrant visas not required for the
class specified in (d)

‘“(2) Except as provided in paragraph (1),
the worldwide level of family-sponsored im-
migrants under this subsection for fiscal
year is 127,000, plus any immigrant visas not
required for the class specified in (d).

(b) MERIT-BASED IMMIGRANTS—Section
201(d) of the Immigration and Nationality
Act (8 U.S.C. 1151(d)) is amended to read as
follows:

“(d) WORLDWIDE LEVEL OF MERIT-BASED,
SPECIAL, AND EMPLOYMENT CREATION IMMI-
GRANTS.—

‘(1) IN GENERAL.—The worldwide level of
merit-based, special and employment cre-
ation immigrants under this subsection for a
fiscal year—

““(A) for the first five fiscal years shall be
equal to the number of immigrant visas
made available to aliens 