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No one should have been surprised. By the 

time the Blind Sheikh’s trial was assigned to 
him, Judge Mukasey had already forged a 
reputation as one of America’s top trial 
judges. (In my mind, he is peerless.) That 
was so because he was also one of America’s 
most brilliant lawyers. From humble begin-
nings in the Bronx, he had earned his bach-
elor’s degree at Columbia before graduating 
from Yale Law School in 1967. As a judge, he 
tolerated nothing but the best effort from 
prosecutors because he had, himself, been a 
top prosecutor. He well understood the enor-
mous power in the hands of young assistant 
U.S. attorneys, the need to temper it with 
reason and sound judgment. He grasped im-
plicitly and conveyed by example that the 
great honor of being a lawyer for the United 
States Department of Justice is that no one 
gets, or should expect to get, an award for 
being honest and forthright. It is a realm 
where those attributes are assumed. 

In 1988, Michael Mukasey left a lucrative 
private law practice when President Ronald 
Reagan appointed him to the federal bench. 
He was exactly the credit to his court and 
his country that the President had antici-
pated. Quite apart from terrorism matters, 
he handled thousands of cases, many of them 
high-stakes affairs, with skill and quiet dis-
tinction. In his final years on the bench be-
fore returning to private practice, he was the 
Southern District’s chief judge, putting his 
stamp on the court—especially in the after-
math of the September 11th attacks. 
Through the sheer force of his persistence 
and his sense of duty, the court quickly re-
opened for business despite being just a few 
blocks away from the carnage. Indeed, it 
never really closed—Judge Mukasey person-
ally traveled to other venues in the District 
to ensure that the court’s vital processes 
were available to the countless federal, state 
and local officials who were working round 
the clock to investigate and prevent a re-
prise of the suicide hijackings. 

Characteristically, the judge ensured that 
the Justice Department was able to do its 
vital work in a manner that would withstand 
scrutiny when the heat of the moment had 
cooled. Judges, himself included, made them-
selves available, day and night, to review ap-
plications for warrants and other lawful au-
thorization orders—no one would ever claim 
that in his besieged district, crisis had 
trumped procedural regularity. And as inves-
tigators detained material witnesses and 
scrambled to determine whether they were 
mere information sources or actual terror 
suspects, Judge Mukasey made certain that 
there was a lawful basis for detention, that 
detainees were represented by counsel fully 
apprised of that basis, and that the pro-
ceedings were kept on a tight leash—under 
strict judicial supervision, with detainees 
promptly released unless there was an inde-
pendent reason to charge them with crimes. 

Judge Mukasey’s mastery of national secu-
rity issues, reflecting a unique fitness to lead 
the Justice Department in this critical mo-
ment of our history, continued to manifest 
itself after 9/11. He deftly handled the enemy- 
combatant detention of Jose Padilla (re-
cently convicted of terrorism crimes), force-
fully endorsing the executive branch’s war-
time power to protect the United States 
from an al Qaeda operative dispatched to our 
homeland to conduct mass-murder attacks, 
but vindicating the American citizen’s con-
stitutional rights to counsel and to chal-
lenge his detention without trial through ha-
beas corpus. Later, in accepting the Federal 
Bar Council’s prestigious Learned Hand 
Medal for excellence in federal jurispru-
dence, Judge Mukasey spoke eloquently of 
the need to maintain the Patriot Act’s rea-
sonable national security protections. More 
recently, he has written compellingly as a 

private citizen with unique insight about the 
profound challenges radical Islam presents 
for our judicial system. 

At this moment in time, the nation would 
be best served by an attorney general who 
would bring the department instant credi-
bility with the courts and Congress, provide 
a needed shot in the arm for prosecutors 
craving a reminder of the department’s 
proud traditions, and reassure the public of 
the administration’s commitment to the de-
partment’s high standards. There are pre-
cious few people who fit that bill, and of 
them, Michael Mukasey may be the least 
well known nationally. But he is as solid as 
they come. Our country would be well served 
if he were asked, once again, to answer its 
call. 

f 

RESERVATION OF LEADER TIME 

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the 
leadership time is reserved. 

f 

MORNING BUSINESS 

The ACTING PRESIDENT pro tem-
pore. Under the previous order, there 
will now be a period for the transaction 
of morning business until the hour of 
3:00 p.m., with Senators permitted to 
speak therein for up to 10 minutes 
each, with the time equally divided be-
tween the two leaders or their des-
ignees. 

Mr. MCCONNELL. Mr. President, I 
suggest the absence of a quorum. 

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. BYRD. Mr. President, I ask unan-
imous consent that the order for the 
quorum call be rescinded. 

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered. 

The Senator from West Virginia is 
recognized. 

Mr. BYRD. I thank the Chair. 

f 

220TH ANNIVERSARY OF THE 
UNITED STATES CONSTITUTION 

Mr. BYRD. Mr. President, today, 
September 17, in this year of Our Lord, 
2007, marks the 220th anniversary of 
the signing of the Constitution of the 
United States. Praise God. 

Across the Nation, many students, 
teachers, and historians are spending 
at least part of their time today re-
viewing, learning about, and, most of 
all, appreciating the U.S. Constitution. 

Although not as flashy looking as the 
American flag on Flag Day, or as be-
decked in sparklers and fireworks as 
the celebration of the Declaration of 
Independence on the Fourth of July, 
the workhorse that is our Constitution 
truly merits a day of appreciation by 
all citizens. 

The Constitution is a living, breath-
ing document, still as full of passion, 
patriotism, jealousy, and intrigue after 
220 years as the star of any long-run-
ning soap opera. Perhaps it is because 
the Constitution, similar to soap op-

eras, deals with the relations between 
human beings in society. 

The Constitution, in its articles and 
amendments, lays out the roles for its 
actors: the executive, the legislature, 
the judiciary, the States, and the 
rights of individuals. 

The script is pretty basic: Run a 
country and ensure the welfare of its 
citizens. But being human, people 
never seem content with playing out 
their own roles as written. James 
Madison aptly observed that: 

[T]he essence of Government is power; and 
power, lodged as it must be in human hands, 
will ever be liable to abuse. 

History is replete with examples of 
governmental actors who have impro-
vised, seeking to expand their own role 
and put their name in bigger lights at 
the expense of the other players. For-
tunately, history is also full of exam-
ples in which the grasping star’s ex-
cesses are checked by the concerted ac-
tions of the rest of the cast. It is a fas-
cinating read, and well worth one’s 
time. Federal versus States rights, the 
freedoms of individuals versus the need 
for order in society, protection from 
tyranny pitted against a strong execu-
tive, declarations of war and peaceful 
diplomacy—these are some of the great 
themes, the high dramas written into 
the Constitution and played out over 
the course of our Nation’s history. Our 
Founding Fathers truly knew what 
they were doing when they crafted a 
document that hoped for the best, most 
noble instincts in men but guarded 
against the worst. 

As James Madison famously ob-
served, ‘‘If men were angels, no govern-
ment would be necessary.’’ At the same 
time, however, he also noted that ‘‘All 
men having power ought to be mis-
trusted,’’ so the foundation of all the 
checks and balances in the Constitu-
tion is the premise that ‘‘ambition 
must be made to counteract ambition.’’ 
As a result, the Constitution has found 
itself in a constantly shifting political 
landscape created by the ebb and flow 
of Executive power, legislative control, 
judicial counterbalancing, Federal ex-
pansion, and individualism. These 
great themes are all played out in 
many smaller scenes each year, from 
each nomination through each budget 
submission, authorization, and appro-
priations bill, and each Supreme Court 
case. 

I have always found this historical 
drama more stimulating and absorbing 
than any television reality show. Per-
haps it is because the constitutional 
drama has played such a large role in 
my own long life. In the 220-year his-
tory of this Nation’s Constitution, 
there have been only 1,896 individuals 
fortunate enough to serve as Senators. 
I am number 1,579 out of 1,896. I have 
served in the Senate for one-quarter of 
the Senate’s history—not quite an 
original cast member but pretty close. 
Amen. You better believe it. 

But whether each citizen has an ac-
tive role in our Constitution drama or 
is merely a spectator, the Constitution 
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