United States
of America

Congressional Record

th
PROCEEDINGS AND DEBATES OF THE 1 1 1 CONGRESS, FIRST SESSION

Vol. 155

WASHINGTON, TUESDAY, JANUARY

27, 2009

No. 16

The Senate met at 10 a.m. and was
called to order by the Honorable
JEANNE SHAHEEN, a Senator from the
State of New Hampshire.

PRAYER

The Chaplain, Dr. Barry C. Black, of-
fered the following prayer:

Let us pray.

Eternal God, our helper and friend,
guide our Senators this day. Help them
to walk the way of surrender to Your
will, guided by Your wisdom. Refresh
them with Your spirit to quicken their
thinking and reinforce their judgment.
Show them the spiritual foundations of
our heritage that they may conserve
and protect them. Draw them close to
You and to one another in humility
and service. And, Lord, spare them
from arrogating to themselves the
judgments which belong to You alone.

We pray in Your wonderful Name.
Amen.

———

PLEDGE OF ALLEGIANCE

The Honorable JEANNE SHAHEEN led
the Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

—————

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore (Mr. BYRD).

The legislative clerk read the fol-
lowing letter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, January 27, 2009.
To the Senate:

Under the provisions of rule I, paragraph 3,
of the Standing Rules of the Senate, I hereby
appoint the Honorable JEANNE SHAHEEN, a
Senator from the State of New Hampshire,
to perform the duties of the Chair.

ROBERT C. BYRD,
President pro tempore.

Senate

Mrs. SHAHEEN thereupon assumed
the chair as Acting President pro tem-
pore.

———

RECOGNITION OF THE MAJORITY

LEADER

The ACTING PRESIDENT pro tem-

pore. The majority leader is recog-
nized.
———
SCHEDULE
Mr. REID. Madam President, fol-

lowing leader remarks, the Senate will
resume consideration of the Children’s
Health Insurance Program. At about
12:30 p.m. today, KIRSTEN GILLIBRAND
will take the oath of office to become a
Senator representing the State of New
York. Following the swearing in of
that Senator, the Senate will recess
until 2:15 p.m. to allow for the weekly
caucus luncheons to meet.

This week, we are going to legislate.
There will be no morning business. We
want to have all the time that is nec-
essary to work on this important legis-
lation dealing with children’s health. I
hope people will be ready to offer
amendments. We have worked with
staff on the Republican side of the
aisle, and we have it set up that we
have three amendments that will be
laid down very quickly. By that time,
we should be able to even schedule
some votes for this afternoon.

I want to make sure everyone has the
opportunity to offer any amendment
they want to offer. What we are going
to try to do is not have a bunch of
them stacked up. I think that can
sometimes be very troublesome. But
we will work, as we proceed through
the legislation, as to what amendments
need to be pending. We are here to leg-
islate. We hope that if people have con-
cerns about this important legislation
and they think it can be made better
by taking something out or putting
something in, that is what they should
do. We want everyone, when they offer

their amendments, to have ample time
to debate them, as we did with the first
piece of legislation we dealt with, the
Lilly Ledbetter legislation. After there
has been ample time for debate, there
can be motions to table. There are
some Senators who may, for various
reasons, agree to have up-or-down
votes. We are here to legislate.

This morning is a little difficult be-
cause we have the Finance Committee
meeting to complete their work on the
recovery package. There are 200 amend-
ments that have been filed in the com-
mittee, and they have to work their
way through those amendments. That
should take the better part of the day,
at least many hours. It is estimated
from 4 to 8 hours to complete the
markup.

The Appropriations Committee
markup is at 10:30 a.m. also. There are
people from the Finance Committee
who will be coming here on a rotating
hour-by-hour basis so there will be
floor coverage. So there is no reason
not to be able to legislate and talk
about this legislation in any way Sen-
ators feel is appropriate. Rollcall votes
are expected to occur throughout the
day. There will not be any votes before
we complete our caucus luncheons.

RECOGNITION OF THE MINORITY
LEADER

The ACTING PRESIDENT pro tem-
pore. The Republican leader is recog-
nized.

ORDER OF BUSINESS

Mr. MCCONNELL. Madam President,
are we now on the bill?

The ACTING PRESIDENT pro tem-
pore. The bill has not yet been laid
down.

Mr. MCCONNELL. Can I suggest we
go to the bill? I was going to lay down
an amendment, consistent with the
majority leader’s suggestion that we
get started.
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RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
leadership time is reserved.

———

CHILDREN’S HEALTH INSURANCE
PROGRAM REAUTHORIZATION
ACT OF 2009

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senate shall resume consideration of
H.R. 2, which the clerk will report.

The legislative clerk read as follows:

A bill (H.R. 2) to amend title XXI of the
Social Security Act to extend and improve
the Children’s Health Insurance Program,
and for other purposes.

The ACTING PRESIDENT pro tem-
pore. The majority leader.

AMENDMENT NO. 39

(Purpose: In the nature of a substitute)

Mr. REID. Madam President, there is
an amendment at the desk that I wish
the clerk to report.

The ACTING PRESIDENT pro tem-
pore. The clerk will report.

The legislative clerk read as follows:

The Senator from Nevada [Mr. REID], for
Mr. BAUCUS, proposes an amendment num-
bered 39.

Mr. REID. Madam President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

(The amendment is printed in today’s
RECORD under ‘“‘Text of Amendments.’’)

The ACTING PRESIDENT pro tem-
pore. The Republican leader.

AMENDMENT NO. 40 TO AMENDMENT NO. 39

(Purpose: In the nature of a substitute)

Mr. MCCONNELL. Madam President,
I support the State Children’s Health
Insurance Program. I think virtually
every Member of the Senate does. I
voted to create the program and be-
lieve we need to responsibly reauthor-
ize it.

In its original form, the State Chil-
dren’s Health Insurance Program was
meant to provide insurance to children
from families who earn too much to
qualify for Medicaid but not enough to
afford private insurance.

There is no doubt, as I indicated ear-
lier, we all support providing insurance
to low-income children. I am sure that
is 100 Members of the Senate. In fact,
this program originally passed on a
broad bipartisan basis with 43 Repub-
licans and 42 Democrats supporting it.
It was enacted by a Republican Con-
gress, signed by a Democratic Presi-
dent, and was a model of bipartisan-
ship. Two of my colleagues, Senator
GRASSLEY and Senator HATCH, reached
across the aisle to craft a bipartisan
compromise in the last Congress. Un-
fortunately, our Democratic colleagues
have gone back on many of the prior
agreements that were reached in cre-
ating that bill last year, making this
issue more contentious than it ought
to be and setting a troubling precedent
for future discussions on health care
reform.
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The original purpose of the State
Children’s Health Insurance Program
was to serve low-income, uninsured
children. The bill we are being asked to
consider sanctions a loophole that al-
lows a few select States, such as New
York, to provide insurance to children
and families earning more than $80,000
a year—$80,000 a year—instead of insur-
ing low-income children first. This is
more than double the median house-
hold income in many States, including
my State of Kentucky. It is grossly un-
fair that a family in Kentucky making
$40,000 must pay for the health insur-
ance of a family making double that,
especially if the Kentuckian cannot af-
ford it for his own family.

The bill before the Senate is not lim-
ited to children either. It preserves
loopholes that allow adults to enroll in
a program that is intended for chil-
dren.

Earlier estimates of similar legisla-
tion found that nearly half of the new
children added by this bill already have
private health insurance. Let me say
that again. Earlier estimates of similar
legislation found that nearly half of
the new children added by this bill al-
ready have private health insurance.
Republicans, on the other hand, believe
we ought to target scarce resources to
uninsured children, not those who al-
ready have coverage.

Republicans will offer amendments
to fix the shortcomings of this bill and
to provide a responsible alternative
that will return SCHIP to its intended
purpose: serving the kids in struggling
families who need the help most. That
is whom we ought to be helping.

Our bill, the Kids First Act, will pro-
vide funding increases to State SCHIP
programs and help them find those eli-
gible children who are not yet enrolled,
and our Kids First idea is better be-
cause it closes the loophole that allows
some States to extend their program to
higher income families, even while
they have thousands of lower income
children who still are not covered. The
Kids First Act truly puts kids first,
eliminating nearly all adults from a
program designed for children so that
more children can be covered. Finally,
by responsibly allocating scarce re-
sources, our bill increases funding for
SCHIP without raising new taxes. We
believe Republicans have a better al-
ternative.

Madam President, I now send that al-
ternative to the desk.

The ACTING PRESIDENT pro tem-
pore. The clerk will report.

The legislative clerk read as follows:

The Senator from Kentucky [Mr. McCON-
NELL] proposes an amendment numbered 40
to amendment No. 39.

Mr. McCONNELL. Madam President,
I ask unanimous consent that the read-
ing of the amendment be dispensed
with.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

(The amendment is printed in today’s
RECORD under ‘‘Text of Amendments.’’)
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The ACTING PRESIDENT pro tem-
pore. The Senator from Illinois.

Mr. DURBIN. Madam President, we
are now commencing debate on the
Children’s Health Insurance Program. I
wish to speak to the amendment that
has been offered by Senator McCON-
NELL, as well as the pending legisla-
tion.

It is a grim reality in America that
each day, 17,000 Americans are losing
their jobs. Each day, 9,000 Americans
are facing new mortgage foreclosure
notices. Madam President, 17,000 lost
jobs and 9,000 have lost homes. In the
process, some 11,000 Americans are los-
ing their health insurance every single
day. So the issue that was before us
when we created the Children’s Health
Insurance Program has become gravely
worse, and we are finding more and
more Americans who are being
squeezed out of health insurance cov-
erage—46 million uninsured Americans
today, including 9 million children.

We decided to make children a pri-
ority in terms of providing health in-
surance. What the Federal Government
said to the States was: We will come up
with a program, but we will give you
more than the normal Medicaid share;
we are going to give you a share that is
enhanced so that you will consider cov-
ering these uninsured children. In that
situation, many States took advantage
of it.

I might just say, Madam President,
that I understand Senator GRASSLEY is
in the Chamber and has a 10:30 a.m. Fi-
nance Committee meeting and I have a
10:30 a.m. Appropriations Committee
meeting. Let me do my best to share
the time so I can leave him with the re-
maining 10 minutes or so. Is that fair?
I want to make sure Senator GRASSLEY
has a chance because we have to go to
important meetings.

The difficulty we face today, the re-
ality is we wanted this program pri-
marily to help families making up to
200 percent of what we call median
family income. That would basically
mean they would be making roughly up
to $42,000 a year. So if you are making
$42,000 or less, we want those kids cov-
ered.

Then we said to the States: You can
go as high as 300 percent, and that
would take it up to $63,000. You would
have to pay more for that out of State
funds if you think that group of kids of
families making between $42,000 and
$63,000 need the help. And some States
took advantage of it.

Then there were two exceptions, as I
understand it. High cost of living
States—New York and New Jersey—
asked for permission to go even higher,
up to $77,000 to $83,000 I think was the
annual income. When many of the crit-
ics of this legislation, including the Re-
publican leader, who just spoke, talk
about what is wrong with it, they point
to New York and New Jersey. I can tell
you those are rare exceptions to the
rule across America. By and large, this
program is geared for people with in-
comes below $42,000 a year, and in some
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cases below $63,000, with only two ex-
ceptions that I know, New York and
New Jersey. And I will stand corrected
if there is another State.

But the point is, to argue that this is
a program that is for the wealthiest
among us is to ignore the obvious.
Those two States notwithstanding,
people making $63,000 a year I do not
put in the category of wealthy. Cer-
tainly, those making $42,000 I wouldn’t
at all. In fact, they are almost smack
dab in the middle of the middle-income
families in America. When they face
the cost of insurance not covered by
their employer, it can be an extraor-
dinarily high expense. That is why
many of them opt out of coverage for
the family, which means mothers, fa-
thers, and children go without health
insurance. Imagine making $42,000 a
year and seeing a third or 40 percent of
your income going into FICA and
taxes. What does that leave you with,
about $2,000 a month? And with $2,000 a
month, how many families can realisti-
cally turn around and buy a health in-
surance plan on the private market?

I also worry about this argument
that we want to trap people into pri-
vate health insurance that could be a
bad policy that is very expensive, in-
stead of giving them an option of com-
ing into the Children’s Health Insur-
ance Program. If our goal is to give
these families affordable health insur-
ance, then why do we want to trap
them in a private plan? Some will stay
with the private plan because they are
happy with it; others have a plan that,
frankly, has a high deductible, high
copay, limited coverage, and high cost.
We want to trap those families in that
plan?

Sadly, the amendment that is offered
by Senator MCCONNELL has a manda-
tory 6-month waiting period between
leaving private health insurance and
enrolling in CHIP. What kind of benefit
is that for the families of Illinois or
Kentucky who are in a bad private
health insurance plan—the only one
they can afford? We want to give them
real insurance that can be there when
they need it.

We know there are families who des-
perately will need help. I have here the
photograph of a family from Illinois. It
is a classic story. This is a family,
Steve and Katie Avalos and their son
Manolo. In 2005, Katie became pregnant
while Steve was still in law school, and
because of Federal programs such as
CHIP and Medicaid, the State of Illi-
nois was able to provide health cov-
erage for Katie through the All Kids
Program. With help from St. Joe’s Hos-
pital, Katie was enrolled in the Illinois
Moms & Babies Program. She received
excellent prenatal care. In February
2006, her beautiful little baby boy
Manolo was born with a rare
neurologic condition that affects his
balance, coordination, and speech. He
was living with something called
Dandy Walker Syndrome and as a re-
sult has had slow motor development
and progressive enlargement of his
skull.
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Because Manolo has a preexisting
condition, his options for health insur-
ance are very limited. Yet with All
Kids, our version of the Children’s
Health Insurance Program in Illinois,
Katie can give her child the services
that are important building blocks for
his future success. Katie is grateful for
reliable health insurance. Without it,
Manolo would not have experienced his
many successes. He was able to walk at
age 2%, and the family is so happy.
Without that helping hand, without
the rehab and the special medical care,
that might never have happened.
Manolo turns 3 in a few days, on Feb-
ruary 2, and he has his whole life in
front of him.

Was this a bad investment, investing
in this family, investing in this child,
giving them a chance for the medical
care they needed so this little boy has
a normal life? When I hear from critics
who argue that this is something we
can’t afford, or unfortunately it is
going to crowd out private health in-
surance, I wonder if they know what a
private health insurance plan would
have cost this family with a child with
a preexisting condition. They would
have been lucky to find one they could
afford, and it would have had many ex-
clusions and many riders.

Now Senator MCCONNELL says to this
poor family, stick with it for 6 months
no matter what it is costing, no matter
the fact that it doesn’t cover what your
child needs. I don’t think that is the
way to go. I think what we have to un-
derstand is that many people came to-
gether, Democrats and Republicans, to
pass this bill initially—to pass it twice,
though it ended up with President
Bush’s veto—and in all of these in-
stances we were affirming the bottom
line. And the bottom line, as President
Obama and others have said, is health
insurance is critically important for
all of us.

President Obama said:

People don’t expect government to solve
all their problems. But they sense deep in
their bones that with just a slight change in
priorities, we can make sure that every child
in America has a decent shot at life and that
the doors of opportunity remain open to all.
They know we can do better.

Those are the words of President
Obama in his speech to the 2004 Demo-
cratic convention. I know deep in our
bones the Senate will stand together to
give an additional 4 million kids cov-
erage with health insurance. A bill
that had been vetoed twice by Presi-
dent Bush can become the law of the
land so this family—this loving family
with a beautiful little boy—and thou-
sands of others like them have a
chance at quality health insurance.

I might conclude by saying that this
debate is important for the course of
the Senate, because all of us under-
stand we have had some tough times on
the Senate floor over the last couple of
years—95 filibusters, a record-breaking
number. What we want to do this week
is to prove, as we did last week, that
we can have amendments offered con-
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structively; that we can debate them,
deliberate them, and vote on them in
an expeditious way. We can have a fair
hearing on these amendments and
come to a vote and not face a cloture
vote and 30 hours of the Senate sitting
in quorum calls with nothing hap-
pening. But it takes a cooperative ef-
fort on both sides. I think we can reach
that again, and I hope we will prove it
this week and by the end of the week
pass this critical legislation to give 4
million kids, such as Manolo here, a
chance for a better life.

Madam President, I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Iowa.

Mr. GRASSLEY. Madam President,
our goal is to cover 4 million kids, as
was spoken by the majority whip. Our
goal is to do it in a way so that we ac-
tually have the resources to cover chil-
dren who do not have health insurance.

There are some aspects of the under-
lying bill before us that would lead
families to drop private health insur-
ance, and I am cognizant of what Sen-
ator DURBIN said, that if you have a
bad policy, maybe you ought to be on
SCHIP. I don’t dispute that. But we
have found that when you crowd people
out of private health insurance, it is
more apt to happen at the highest in-
come levels than at the levels he was
talking about, where we ought to be
helping people under $42,000.

Then there is another category where
they want to help people that sponsors
have already assumed the responsi-
bility of making sure their health care
would be covered. In that category, we
find $1.3 billion being wasted that we
can take and use on children who don’t
have coverage.

So there is no dispute about covering
4 million people. There is a dispute
about whether we ought to encourage
people who are of higher income to
drop out of private policies and to go
on the Children’s Health Insurance
Program. If you talk to people in the
Congressional Budget Office—the non-
partisan Congressional Budget Office—
you will find that is a fact. Then when
we have people sign a contractual rela-
tionship with the Federal Government
that they are going to provide for the
needs of the people they bring into this
country, we feel—at least for a period
of 5 years, and that is present law—
that they should maintain that con-
tractual relationship they have with
the government; otherwise, those peo-
ple would not be here in the first place.
So we want to cover 4 million people.
We want to cover people who don’t
have insurance. We don’t want to en-
courage higher income people who do
have insurance to go into the State
health insurance program, and we want
to make sure that people maintain
their contractual obligations.

We are going to offer a series of
amendments today and tomorrow to
bring out these differences between the
two approaches, but I am not going to
stand by and let anybody on the other
side of the aisle say there is a dispute
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about covering 4 million people. I will
make the point on this side of the aisle
that we want to make sure we put em-
phasis upon covering people who don’t
have insurance, where they are willing
to look at encouraging people to leave
private insurance and go into a State-
run program or encouraging people to
avoid their contractual obligations
with the Federal Government. Using
our approach, it seems to me, the goal
then can be reached so we actually
reach more people who don’t have in-
surance.
AMENDMENT NO. 41 TO AMENDMENT NO. 39

Now, the first amendment I am going
to offer deals with this issue I referred
to as a contractual obligation. The
amendment I am offering today is very
simple. It increases the coverage of
low-income American children cur-
rently eligible for Medicaid but who
are uninsured relative to the bill before
this Senate. My amendment does this
by striking the Federal dollars for cov-
erage of legal immigrants and uses
those funds to cover more low-income
American kids instead.

Let me make it very clear: Which-
ever bill passes, we are talking about 4
million more Kkids, but we are still
talking about a lot of kids who still
aren’t going to have coverage that we
ought to be concerned about. So this is
all about priorities. The Congressional
Budget Office has reviewed my amend-
ment and it indeed does the job of cov-
ering more low-income American kids.
In fact, my amendment will get as
many or more low-income American
kids health coverage than the major-
ity’s bill does with the coverage of
legal immigrants.

Does that sound right? It is right. It
does not reduce the number of kids
covered. It covers as many low-income
kids, and maybe even more. The dif-
ference is that the additional low-in-
come kids who get health coverage
with my amendment are U.S. citizens.
It does a better job of enrolling these
low-income children than the bill be-
fore the Senate. I thought that cov-
ering children who were eligible for
Medicaid but who were insured was a
bipartisan goal shared by my Demo-
cratic colleagues. This amendment
does exactly that.

I want to get back to the background
on the amendment. In other words,
there are people who are legally in the
country—no dispute about that, legally
in the country—who have sponsors.
Without the sponsors, they would not
be here. Those sponsors have signed an
agreement with the Federal Govern-
ment for these people to come into this
country, that they will take care of
them for 5 years, that they will not be-
come a public charge. So those spon-
sors promised for their needs so that
they would not be on programs that
come out of the Federal Treasury, or
else they would not be here. That is a
cost of $1.3 billion when you are going
to let those people not honor their con-
tractual relationships and allow them
to go on the Children’s Health Insur-
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ance Program. And are they any better
off? No, because the people who
brought them here promised they were
going to fulfill those needs and not be-
come a public charge. But we would
take that $1.3 billion and spend it on
people who were not promised any cov-
erage but qualify for the Children’s

Health Insurance Program and cover

more kids in the process.

Madam President, I am going to send
my amendment to the desk, and I ask
that it be read.

Before I do that, I am sorry, I have to
ask unanimous consent to set the pend-
ing amendment aside.

The ACTING PRESIDENT pro tem-
pore. The amendment is in order at
this time, and the clerk will report.

The legislative clerk read as follows:

The Senator from Iowa [Mr. GRASSLEY], for
himself, Mr. HATCH, Mr. ROBERTS, and Mr.
VITTER, proposes an amendment numbered 41
to amendment No. 39.

Mr. GRASSLEY. Madam President, I
ask unanimous consent that the read-
ing thus far constitute the reading.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

The text of the amendment is as fol-
lows:

(Purpose: To strike the option to provide
coverage to legal immigrants and increase
the enrollment of uninsured low income
American children)

Strike section 214 and insert the following:

SEC. 214. INCREASED FUNDING FOR ENROLL-
MENT OF UNINSURED LOW INCOME
AMERICAN CHILDREN.

Section 2105(a)(3)(E) (42 U.S.C.
1397ee(a)(3)(E)), as added by section 104, is
amended by adding at the end the following:

‘‘(iv) INCREASE IN BONUS PAYMENTS FOR FIS-
CAL YEARS 2012 THROUGH 2019.—With respect to
each of fiscal years 2012 through 2019:

‘“(I) Clause (i) of subparagraph (B) shall be
applied by substituting ‘38 percent’ for ‘15
percent’.

‘“(IT) Clause (ii) of subparagraph (B) shall
be applied by substituting ‘70 percent’ for
‘62.5 percent’.

Mr. GRASSLEY. Madam President,
did I make a mistake, that I was not
supposed to set the amendment aside? I
apologize if I made a mistake.

The ACTING PRESIDENT pro tem-
pore. The Senator can proceed at this
time without consent.

Mr. GRASSLEY. I have said all I am
going to say, and from that standpoint,
we will be debating this amendment
throughout the day. We do not object
to what the majority leader said, that
he would like to vote on these amend-
ments today. I think it is our intention
to do that sometime during the day.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Utah.

Mr. HATCH. Madam President, as
someone who considers the creation of
the CHIP program one of my happiest
legislative accomplishments as a Sen-
ator, this is a very difficult and dis-
appointing week for me. Like the rest
of the Nation, after this historic elec-
tion, I was so hopeful we would mark
this new era with the passage of bipar-
tisan CHIP legislation. However, the
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partisan process engineered by the
other side of the aisle so far on this
issue of great importance, has only re-
inforced the American people’s cyni-
cism about Washington’s partisan po-
litical games. Americans are tired of
this, and I am tired of this. Change is
not just a slogan on a campaign poster,
it is about real action.

I began this year with great hope
that we would all come together to
complete our work from 2007 and have
a bill signed into law that would have
overwhelming support on both sides of
the aisle. But that hope has turned
quickly into disappointment and the
promise of change into a commitment
to remain the same.

It appears that decisions were al-
ready made without those of us who
worked morning, noon and night for
several months in 2007 to create a bi-
partisan CHIP bill not once, but twice
at the consternation of many col-
leagues on my own side. And I want to
make one point perfectly clear to my
colleagues in this chamber—Senator
GRASSLEY and I were willing to roll up
our sleeves and do it again this year.
That is because we remain committed
to those 6 million low-income, unin-
sured children who are eligible for
CHIP and Medicaid coverage.

I am bitterly disappointed by the
outcome of this bill. CHIP is a program
I deeply love and built with my friends
and colleagues who share my concern
about the welfare of uninsured children
of the working poor—the only ones who
were left out of this process.

Again, in the Senate, we could have
had a bill that would have brought the
vast majority of members together
once and for all to help these children.
But that was not to be.

When our new President was cam-
paigning across the country, he made a
promise to the American people that
he would invoke change and end the
bitter partisanship on Capitol Hill. I
find it ironic that he will be meeting
with GOP members to talk about bi-
partisan efforts in the economic stim-
ulus package the same week that the
Senate is about to pass the very first
partisan CHIP bill. The other three
bills that this body has passed on the
CHIP program were approved with
overwhelming bipartisan support—69
votes for; both parties.

When President Obama was elected, I
truly believed his promise of bipartisan
change. And at risk of sounding overly
sarcastic, I believe that if this bill and
the process so far on the stimulus leg-
islation are any indicator of what the
future will bring, the American people
will demand to know exactly what kind
of change the Democrats pledge to
bring to Washington.

I know my colleagues will agree that
we put our hearts and souls into nego-
tiating the reauthorization of the CHIP
program in 2007. We stuck together
through some very tough decisions—
whether or not to allow coverage of
pregnant women through CHIP, wheth-
er or not to continue coverage of child-
less adults and parents, whether
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or not to allow States to expand CHIP
income eligibility levels, how to elimi-
nate crowd-out and, most important,
how to get more low-income, uninsured
children covered through CHIP. We had
some tough discussions, but in the end,
we ended up with two bills, CHIP I and
CHIP II, that covered almost 4 million
low-income, uninsured children. Unfor-
tunately, neither version of the bill
was signed into law and, in the end, we
simply extended the CHIP program
through March 2009.

Back then, we knew that we needed
to prepare, once again, for another de-
bate on the reauthorization of the
CHIP program in early 2009. But we all
felt that the outcome would be dif-
ferent and that the legislation that I
developed with Senators GRASSLEY,
ROCKEFELLER and BAuUcUS which I be-
lieve greatly improved the CHIP pro-
gram, would be signed into law.

While the CHIP legislation that we
passed in the Senate was not perfect,
which we fondly refer to as CHIPRA 1
and CHIPRA II, it represented a com-
promise and laid the foundation for bi-
partisanship and trust that was inte-
gral to getting the legislation not once
but twice to the President’s desk.

The bill being considered this week is
not that bill because it includes provi-
sions that I feel were not part of our bi-
partisan agreement such as the inclu-
sion of a State option to cover legal
immigrant children and pregnant
women. Amendments will be offered to
improve this legislation but if they are
not accepted, I will not be able to sup-
port this bill. And I deeply regret it.

I started putting together ideas re-
garding the CHIP program after I met
with two Provo, UT, families in which
both parents worked. Each family had
six children. Neither family, with both
incomes, had more than $20,000 a year
in total gross income. They clearly
could not afford health insurance for
their children. CHIP was the only an-
swer to their plight. They were the
only people left out of the process.
They worked. They did the best they
could.

When Senators KENNEDY, ROCKE-
FELLER, CHAFEE and I wrote this pro-
gram in 1997, we wrote it with the in-
tent of helping the children of those
Provo families and others like them.
Our intent was to help the children of
the working poor, the only children
who did not have access to health cov-
erage back then. These children’s fami-
lies made too much money to qualify
for Medicaid and not enough money to
buy private health insurance.

In addition, it came to light that
both the Clinton and Bush administra-
tions permitted individuals to be cov-
ered by CHIP who did not fit the defini-
tion that we had in mind for children
of the working poor. In fact, they were
not even children. They were childless
adults and parents of CHIP eligible
children. My good friend Senator
GRASSLEY likes to remind us that there
is no ““A” in the CHIP program. There
is only a “C” and we all know what
that ““C” stands for and it is not adults.
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I believe that having adults on this
program caused the price tag of CHIP
to escalate and even led to some States
running out of their CHIP allotments
prematurely. To add insult to injury,
because States receive a higher Federal
matching rate for covering individuals
in the CHIP program, States were
given financial incentives to continue
covering adults.

As part of our compromise in 2007,
childless adults would have been
phased off CHIP and transitioned to
their States’ Medicaid programs. Par-
ents would have been covered in a
capped program and within a set time-
frame, States would have either re-
ceived the Medicaid matching rate or
the matching rate half way between
the State’s Medicaid matching rate and
the CHIP matching rate. This was
called RE-MAP. States would have
only gotten the RE-MAP Federal
match if they covered a certain number
of low-income children.

Our two bills from 2007, CHIPRA I
and CHIPRA II, brought this situation
to light and put a stop to covering fu-
ture adults once and for all. In fact,
States will no longer be allowed to sub-
mit waivers to cover adults through
the CHIP program once the bill before
the Senate becomes law. That seems
right.

We have also seen some States cover
children whose family income is well
above 200 percent of the Federal pov-
erty level. Typically, these higher in-
come families have access to private
health insurance so they end up having
a choice between private health insur-
ance, paid for in part by their employ-
ers, or CHIP coverage, almost fully
paid for by the Federal and State gov-
ernments.

Unfortunately, many of these fami-
lies end up choosing CHIP over private
health coverage, thus contributing to
higher costs incurred by the CHIP pro-
gram. Adding higher income families
to State CHIP programs also affects
the Federal taxpayer who ends up pay-
ing for a significant part of the CHIP
program.

And, once again, States currently re-
ceive the higher CHIP Federal match-
ing rate for covering these higher in-
come children. This is something that
really bothers me because it is so con-
trary to the original goal of the CHIP
program.

There are other issues as well—the
crowd-out policy that we worked out to
address the serious crowd-out concerns
raised by Members was not included in
this mark.

This policy, section 116 of CHIPRA 1
and CHIPRA II called for the Govern-
ment Accountability Office, GAO, to
study what States are doing to elimi-
nate crowd-out in the CHIP program.
In addition, the Institute of Medicine,
the IOM, was directed to come up with
the best way for measuring, on a State-
by-State basis, the number of low-in-
come children who do not have health
coverage and the best way to collect
this data in a uniform manner across
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the country. Today, there is no stand-
ard for States to collect data on the
uninsured, including uninsured, low-in-
come children.

So right now, it is a guessing game
for States to figure out how many low-
income, uninsured children reside in
their States. To me, it is a no brainer
that we should incorporate a standard
way to collect this important informa-
tion to help us figure out how many
low-income, uninsured children still
need health coverage.

The deleted section also required the
Health and Human Services Secretary
to develop recommendations on best
practices to address CHIP crowd-out. It
also directed the Secretary to develop
recommendations on how to create uni-
form standards to measure and report
on both CHIP crowd-out and health
coverage of children from families
below 200 percent of the Federal pov-
erty level.

I simply do not understand why on
earth the majority would drop such an
important provision. I don’t under-
stand that since we worked so hard to
solve these problems. Don’t we want to
eliminate crowd-out to ensure that the
children in the most need are the top
priority? Don’t we want to make sure
that the data collected in Utah on un-
insured, low-income children is col-
lected the same way across the coun-
try? Don’t we want to compare apples
to apples? Or is it possible that some in
this body simply want to continue the
guessing game and never truly know
how many low-income, uninsured chil-
dren live in their States?

We will have a vote on this provision
during this debate and it is my hope
that Senators on both sides of the aisle
will want to have answers on crowd-out
and appropriate data collection. I can-
not believe that Members subscribe to
the irresponsible, anything goes policy
which is exactly what they are advo-
cating if they vote against the amend-
ment to add this provision back into
the bill.

Another issue that is very important
to me is the coverage of high-income
children through the CHIP program.
When we were negotiating CHIPRA 1
and CHIPRA II in 2007, we agreed 300
percent of the Federal poverty level for
CHIP was high enough. CHIPRA I pro-
vided States with the lower Medicaid
matching rate, FMAP, for covering
children over 300 percent of FPL.
CHIPRA 1II, the second bill vetoed by
the President, went one step further
and stopped all Federal matching rates
for CHIP children over 300 percent of
FPL. That is the policy that I sup-
port—there is no reason on earth that
a family making $63,000 per year should
be covered by CHIP and that a State
should be rewarded with any Federal
matching dollars for covering these
high-income children.

In fact, there is one State that pro-
vides CHIP coverage up to 350 percent
of FPL and another State that is try-
ing to cover children up to 400 percent
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of FPL. In my opinion, when States
start moving in that direction, they
are taking a block grant program, one
that we felt should be operated by the
States to help children of the working
poor, to push towards a single payer
health system. That is what they are
pushing for. That is not what we agreed
to in 1997 when we created CHIP.

However, the legislation before us
today allows States that had submitted
State plan amendments or had their
waiver approved to increase their in-
come eligibility levels to over 300 per-
cent of FPL to receive the higher Fed-
eral matching rate for the CHIP pro-
gram. These States are New Jersey, a
State that now covers children up to
350 percent of the Federal poverty level
and New York, a State that submitted
a plan to CMS to cover children up to
400 percent of the Federal poverty
level. I do not support this provision
and will be supporting an amendment
to prevent these two States from re-
ceiving the higher CHIP matching rate.
that are willing to work within the
limits we set and have worked well
under the original CHIP bill.

Another issue that deeply troubles
me is the insistence to include a State
option to cover legal immigrant chil-
dren and pregnant women, who are not
citizens of our country, through the
CHIP program.

In 2007, we made agreements that our
legislation would not include the cov-
erage of legal immigrant children and
pregnant women. I have consistently
voted against adding that new cat-
egory, even if it is at the State option,
because I believed then, as I believe
now, that before we even consider ex-
panding the CHIP program to legal im-
migrant children, we need to do the
best job we can to cover the children of
the working poor who are U.S. citizens.

While we have improved, we still
have at least 6 million other children
to cover, maybe more, with the dire
economic conditions currently facing
our country.

Now, before we even started drafting
our first CHIP bill in 2007, we agreed
that legal immigrant children would
not be added to the CHIP program.
That agreement was very important to
me and to other Republicans who even-
tually supported the two CHIP bills
that we negotiated in 2007.

In addition, we have always struggled
to find sufficient dollars to reauthorize
the CHIP program. The bill before the
Senate is only a 4% year reauthoriza-
tion due to limited funds. I understand
there is some extra money in the bill
for the legal immigrant provision. I be-
lieve that we should be using that
money to cover low-income uninsured
children who are U.S. citizens first.
How many children who are U.S. citi-
zens will be without health care be-
cause we have decided to cover legal
immigrants through CHIP?

I wish to know the answer to that
question before this bill becomes law.
Now, ordinarily I support helping legal
immigrants in almost every way. But
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we do not have enough money to take
care of our own citizens’ children. That
is a matter of great concern to me and
it is of great concern to a significant
number of Members of both bodies who
probably will vote against this bill be-
cause of that provision. In fact, there
are plenty of reasons to vote against
this bill because it was written in such
a partisan fashion.

I might add, the legal immigrant pro-
vision is now in this legislation, and, as
a result, there are many Members in
both Houses of Congress who now op-
pose the bill. We simply do not under-
stand why we are not taking care of
our children who are U.S. citizens first.
Once that goal is accomplished, I would
be willing to make a commitment to
the work on resolving all of the issues
regarding legal immigrants once and
for all.

But now is not the time. There is not
enough money even in this bill to take
care of our children who are citizens.
This is especially true when our coun-
try is in economic crisis and there are
more children who are U.S. citizens
who need health insurance coverage be-
cause their parents may have lost their
jobs or may have lower paying jobs. I
do not believe this is an unreasonable
request. For the life of me, I cannot un-
derstand why those who support the
coverage of legal immigrant children
cannot work with us to resolve this
issue, especially if they want a bill
that has broad bipartisan support.

But without a doubt, the issue that
broke down negotiations between the
Senate and House Republicans at the
end of 2007 involved Medicaid eligi-
bility. Section 115 of the legislation
would allow States to create higher in-
come eligibility levels for Medicaid.
When are we going to quit throwing
money at programs?

Simply put, a State could establish
one income level for Medicaid, a higher
income eligibility level for CHIP, and
then cover more kids at an even higher
income eligibility level through Med-
icaid. In other words, a State could
cover higher income children through
Medicaid at an even higher income
level than children covered by CHIP.

This provision sets no limits on the
income eligibility level for Medicaid.
Now, that is ridiculous. It is irrespon-
sible. It is fiscally unsound. Everybody
here knows it. In 2007, the House Re-
publicans wanted to put a hard cap of
300 percent of Federal poverty level on
State Medicaid programs. I agreed with
them, but others did not. I am quite
disturbed that the legislation before
the Senate still allows States to cover
high-income children under their State
Medicaid plans. Technically speaking,
section 115 of this bill would allow a
State to cover children under Medicaid
whose family income is over 300 per-
cent, over $63,000 for a family of four.

During this debate, I intend to sup-
port and speak in favor of amendments
to address this very serious concern of
mine. It ought to be a serious concern
of everyone here, since there a limited
amount of money that may be used.
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Additionally, section 104 of the legis-
lation creates a bonus structure for
States that enroll Medicaid-eligible
children in their State Medicaid pro-
grams. The idea is to reward States for
covering their poorest children. If a
State increases its Medicaid income
eligibility levels, using the language in
section 115, additional children added
to Medicaid would not be eligible for a
bonus during the first 3 fiscal years.
However, at the beginning of the fourth
fiscal year, it is possible that States
could receive a bonus for enrolling
higher income children in their State
Medicaid programs.

Now, this provision simply does not
make any sense. I urge my colleagues
to drop it once and for all. A State
should not be rewarded for covering a
high-income child in its State Medicaid
program, especially when it is not
going to be covering those who need to
be covered and should be covered.

Well, I have to admit, Senator
GRASSLEY and I went through a lot of
pain on this side, and in the House of
Representatives, bringing people to-
gether for the overwhelming votes that
we did have in both the Senate and the
House, but especially here in the Sen-
ate on both CHIPRA I and CHIPRA II.

Then, all of a sudden we find that
since the Democrats have taken over
and now have a significant majority,
they do not need Senator GRASSLEY
and me anymore.

Now, my feelings are not hurt, I want
you all to know that. But I am dis-
gusted with this process that is so par-
tisan. I am particularly upset because
everybody in this body knows that I
fought my guts out to get the original
CHIP program through to begin with in
1997. And it would not have happened
had I not brought it up in the Finance
Committee markup on the Balanced
Budget Act. In fact, it became the glue
that put the first balanced budget to-
gether in over 40 years.

So you can imagine why I feel the
way I do. I know how badly Senator
GRASSLEY feels. We are both conserv-
atives, but we both worked our guts
out trying to bring about an effective

approach, and it was effective in
CHIPRA I and CHIPRA II.
Unfortunately, in 2007, neither bill

did not have enough votes to override a
veto. I think our President had very
poor advice, and anybody who looks at
the mess this legislation is in right
now, and the lack of bipartisanship,
will have to agree that we should have
signed into law either CHIPRA I or
CHIPRA II. But then that is the past.

I hope my colleagues on the other
side will recognize that some of us
worked hard to try and bring about ef-
fective legislation, taking on our own
administration, taking on wonderful
friends on our own side, to bring about
legislation that would work a lot bet-
ter than the bill before us today. This
bill, in my opinion, is going to lead to
higher costs and less coverage of chil-
dren.

Why? What is the reasoning behind
it? Well, unless there are essential
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changes made to this legislation during
the floor debate, I will be voting
against my own bill, and against the
program I helped create in 1997. It is
sufficient to say that I am not only dis-
appointed, but I am angry. This entire
debate has personally been grievous to
me, because it has now become a par-
tisan exercise instead of being about
covering low-income, uninsured chil-
dren, where we could have had a won-
derful bipartisan vote. We could have
made this third reauthorization bill a
tremendous victory for the President.

Well, he may feel tremendous victory
anyway, even though it is a partisan
one. But I do not look at it that way.
To start out the year on this note does
not bode well for future health care
discussions, including health reform
and the Medicare bill that we will be
considering this fall. In fact, one of the
very first bills that the President, who
ran on a platform of bipartisanship and
change, will sign into law is going to be
a partisan CHIP bill, produced as a re-
sult of the same old Washington
gamesmanship. That is pathetic when
you think about it, because we should
be together on this bill, and a large
majority would have voted again for
legislation similar to either CHIPRA 1
or CHIPRA II.

I want to encourage the President
and his colleagues to seriously consider
what they are doing. We were so close
to working out a bipartisan CHIP
agreement and, in my opinion, I be-
lieve they are missing an incredible bi-
partisan health care victory by making
this a partisan product. So I urge the
President and my friends on the other
side—they are my friends—I urge them
to reconsider this strategy. I think we
still have time to turn this around and
make it the bipartisan bill many of us
would like it to be. Ensuring access to
quality and affordable care for Ameri-
cans is not a Republican or Democratic
issue, it is an American issue. Our citi-
zens expect nothing less than a bipar-
tisan, open, and inclusive process to
address a challenge that makes up 17
percent of our economy and will in-
crease to 20 percent within the next
decade. A bipartisan CHIP bill would
have been an incredible step in that di-
rection.

However, once again politics has tri-
umphed over policy, Washington over
Main Street.

The famous novelist Alphonse Karr
once said, ‘‘“The more things change,
the more they remain the same.”
There is no better proof of this state-
ment than this CHIP legislation. I con-
tinue to hope that the change promised
in this election did not have an expira-
tion date of January 20, 2009, but rather
was a real and accountable promise to
our citizens. There is no better place to
start this change than on this CHIP
bill by making it truly bipartisan.

Mr. President, I send an amendment
to the desk.

AMENDMENT NO. 45 TO AMENDMENT NO. 39

The PRESIDING OFFICER. Without
objection, the pending amendment is
set aside. The clerk will report.
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The legislative clerk read as follows:

The Senator from Utah [Mr. HATCH], for
himself and Mr. GRASSLEY, proposes an
amendment numbered 456 to amendment No.
39.

Mr. HATCH. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

(Purpose: To prohibit any Federal matching
payment for Medicaid or CHIP coverage of
noncitizen children or pregnant women
until a State demonstrates that it has en-
rolled 95 percent of the children eligible for
Medicaid or CHIP who reside in the State
and whose family income does not exceed
200 percent of the poverty line)

On page 136, between lines 15 and 16, insert
the following:

(¢) CONDITION FOR FEDERAL MATCHING PAY-
MENTS.—

(1) IN GENERAL.—Section 1903(1) (42 U.S.C.
1396b(i)) is amended—

(A) in paragraph (23), by striking
after the semicolon;

(B) in paragraph (24)(C), by striking the pe-
riod and inserting ‘‘; or’’; and

(C) by inserting after paragraph (24)(C), the
following:

‘(25) with respect to amounts expended for
medical assistance for an immigrant child or
pregnant woman under an election made pur-
suant to paragraph (4) of subsection (v) for
any fiscal year quarter occurring before the
first fiscal year quarter for which the State
demonstrates to the Secretary (on the basis
of the best data reasonably available to the
Secretary and in accordance with such tech-
niques for sampling and estimating as the
Secretary determines appropriate) that the
State has enrolled in the State plan under
this title, the State child health plan under
title XXI, or under a waiver of either such
plan, at least 95 percent of the children who
reside in the State, whose family income (as
determined without regard to the applica-
tion of any general exclusion or disregard of
a block of income that is not determined by
type of expense or type of income (regardless
of whether such an exclusion or disregard is
permitted under section 1902(r))) does not ex-
ceed 200 percent of the poverty line (as de-
fined in section 2110(c)(5)), and who are eligi-
ble for medical assistance under the State
plan under this title or child health assist-
ance or health benefits coverage under the
State child health plan under title XXI.”.

2) APPLICATION TO CHIP.—Section
2107(e)(1)(E) (42 U.S.C. 1397gg(e)(1)(E)) (as
amended by section 503(a)(1)) is amended by
striking ‘“‘and (17)” and inserting ‘‘(17), and
(25).

Mr. HATCH. My amendment simply
says that before a State may exercise
an option to provide CHIP and Medi-
care to legal immigrant children and
pregnant women, that State must dem-
onstrate to the Secretary of Health and
Human Services that 95 percent of its
children under 200 percent of the Fed-
eral poverty level have been enrolled in
either the State’s Medicaid program or
the CHIP program.

The Secretary may make this deter-
mination based on the best data avail-
able, and may use any technique nec-
essary for sampling and estimating the
number of low-income, uninsured chil-
dren in that State.

When legal immigrants enter this
country, their sponsors agree, the peo-

“or”
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ple who bring them in agree, to be re-
sponsible for their expenses for the
first 5 years they live in the United
States.

The CHIP bill contains a provision
which was added during the Finance
Committee consideration of the bill
that negates that agreement by allow-
ing immediate health coverage of legal
children and pregnant women. This is
the first reason I am offering this
amendment.

The second reason is that there are
U.S. children who are citizens of this
country who are low income and unin-
sured. They do not have health insur-
ance coverage. They qualify for Med-
icaid and CHIP too. I believe these
children should be our first priority as
far as CHIP and Medicaid coverage is
concerned. They should be the priority.
Once these children have health cov-
erage, then we can talk about expan-
sions to other populations.

I worked very closely with my Demo-
cratic colleagues on creating not one
but two bipartisan CHIP bills in 2007,
CHIPRA I and CHIPRA II.

As I have ex