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having the peace talks proceed. But it
is a very different world today in the
era of rockets than it was in 1967 when
Israel captured the Golan Heights.
Syria, obviously, wants the Golan back
as a matter of national pride.

Former Secretary of State Kissinger
told me that he found President Hafez
al-Asad to keep his word on the nego-
tiations for the disengagement in 1974,
so that, obviously, any arrangements
would have to be very carefully nego-
tiated under President Reagan’s fa-
mous dictum of ‘‘trust but verify.”

It seems to me now is a good time to
promote that dialog. The advantages
would be if Lebanon could be sta-
bilized. It is an ongoing question to the
extent Syria is destabilizing Lebanon.
The Syrian officials deny it. There is
no doubt that Syria supports Hezbollah
and Hamas, so that Israel could gain
considerably if the weapons to Hamas
were cut off and attacks from the
south and Hezbollah were not a threat
from the north.

The sending of an Ambassador is a
very positive sign, a positive sign that
Envoy former-Senator George Mitchell
was visiting. I think this bodes well.
The article I wrote in the Washington
Quarterly some time ago sets forth in
some greater detail my views on the
issue of dialog.

I note my colleague has come to the
floor, so I will conclude my statement
and yield the floor.

———————

CONCLUSION OF MORNING
BUSINESS

The ACTING PRESIDENT pro tem-
pore. Morning business is closed.

——————

EXECUTIVE SESSION

NOMINATION OF HAROLD HONGJU
KOH TO BE LEGAL ADVISER TO
THE DEPARTMENT OF STATE

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senate will proceed to executive ses-
sion to resume consideration of the fol-
lowing nomination, which the clerk
will report.

The assistant legislative clerk read
the nomination of Harold Hongju Koh,
of Connecticut, to be Legal Adviser of
the Department of State.

The Senator from Missouri.

Mr. BOND. Madam President, I rise
today to express my strong opposition
to the nomination of Mr. Harold Koh to
be the Legal Adviser to the Depart-
ment of State. My concerns with Mr.
Koh arise primarily from his own
statements, writings, and testimony
before Congress. In my opinion, he
seems more comfortable basing his
legal conclusions on partisan political
opinions and trendy arguments rather
than the facts and the law. We do not
need more legal theorists in govern-
ment. We need more legal realists in
government, someone who pays atten-
tion to the hard work we do in this
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body to pass laws. The Department of
State and the country deserve better
than that kind of advice.

Let me provide a few quick examples.
On September 16, 2008, Mr. Koh testi-
fied before the Senate Judiciary Sub-
committee on the Constitution. His
written testimony included the fol-
lowing statement:

A compliant Congress repeatedly blessed
unsound executive policies by enacting
nominal, loophole-ridden ‘‘bans’ on torture
and cruel treatment and rubberstamping
without serious hearings presidentially in-
troduced legislation ranging from the PA-
TRIOT Act to the Military Commissions Act
to the most recent amendment of the For-
eign Intelligence Surveillance Act.

In the same testimony, he argued
that Congress should revisit the hast-
ily enacted FISA Amendments Act
with less emphasis on the issue of im-
munity for telephone and Internet
service providers. He obviously was not
paying attention.

Besides his condescending and inap-
propriate tone, I think his statements
reflect a poor understanding of some of
the most important pieces of national
security legislation that have been
passed since the September 11 terrorist
attacks and passed on a bipartisan
basis in both Houses.

As my colleagues may know, I was
heavily involved in the legislative
process surrounding the passage of the
FISA Amendments Act. I can assure
you that certainly was not the result of
a congressional rubberstamp that was
enacted hastily. We began working on
the first one, the Protect America Act,
debated it, and passed it in the summer
of 2007. When we came back in the fall,
the Senate Intelligence Committee
went to work on a bipartisan basis, and
we worked for months to get a truly bi-
partisan bill that came out of the com-
mittee. In that bill, we added many ad-
ditional protections to American citi-
zens to assure their rights would be
protected from warrantless surveil-
lance, even if they were overseas. We
added that. And we added further pro-
tections. That bill passed the Senate.
It went to the House, and it was stalled
for months.

In the spring of 2007, I sat down with
the Republican whip and the Demo-
cratic whip in the House of Representa-
tives—STENY HOYER of Maryland and
Mr. Roy BLUNT of Missouri. We went
through and took account of all of the
concerns they had on both sides in the
House of Representatives. We worked
with lawyers from the Department of
Justice, from the intelligence commu-
nity, and lawyers for the majority staff
in the House of Representatives. It
took us several months. What we fi-
nally came up with was a piece of legis-
lation that overwhelmingly passed the
House on a bipartisan basis and came
back and passed the Senate on a bipar-
tisan basis.

Another key aspect of the FISA
Amendments Act was to ensure the in-
telligence community could continue
to collect timely intelligence that
could be used to prevent future ter-
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rorist attacks. Another key aspect of
the legislation was the carrier liability
provisions that were designed to end
frivolous litigation against companies
alleged to have responded to requests
for assistance from the highest levels
of government. I don’t know what plan-
et Mr. Koh is living on, but if he thinks
we can accept electronic communica-
tions without being able to give legiti-
mate orders to the carriers of those
communications, he doesn’t under-
stand the real world. That is where we
find out what the terrorists’ plans are,
who the terrorists are, and where they
are likely to strike. If we cannot say
we are not going to have frivolous law-
suits against those who respond to law-
ful orders from the Federal Govern-
ment, then we are not going to be able
to have access to that information.

I am happy to report that earlier this
month, the U.S. District Court for the
Northern District of California, which
had raised questions and entertained
legislation, rejected the constitutional
challenges to the carrier liability pro-
visions and dismissed all but a few of
the lawsuits involved in the multidis-
trict litigation. They found that, con-
trary to Mr. Koh, they were constitu-
tional, and a well-reasoned opinion said
they were right. A bipartisan majority
in both Houses of Congress said they
were right.

Let me be clear, the FISA Amend-
ments Act was a necessary and impor-
tant piece of national security legisla-
tion that is keeping us all safe. But de-
spite the overwhelming bipartisan ap-
proval, apparently Mr. Koh does not
see it that way. I urge my colleagues,
even those who voted for cloture, to go
back and think again, to see if legisla-
tion worked on for a year in this body
on a bipartisan basis and passed by this
and the other body should be dismissed
as hastily approved.

In his book, he condemns the Demo-
cratic leaders in the Senate who played
a leading role in making the improve-
ments to the FISA Act. And to the Re-
publicans, he condemned everybody
who worked on it. Apparently, deci-
sions need to be made in the Depart-
ment of Justice, not through the elect-
ed will of those of us who represent the
people of America. I think his charges
and his disregard of Congress warrant a
hard look at him.

Another example of Mr. Koh’s par-
tisan legal scholarship can be found in
his May 2006 article in the Indiana Law
Journal, where he wrote:

We should resist the claim that a War on
Terror permits the commander in chief’s
power to be expanded into a wanton power to
act as torturer in chief.

While that might appear to be a nice
media sound bite in winning partisan
plaudits, I think it is a bit premature
to conclude that the United States ille-
gally tortured detainees. We know the
Department of Justice’s Office of Legal
Counsel reviewed the proposed interro-
gation procedures on several occasions
and found them to be lawful. We in the
Senate Intelligence Committee are
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