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amount of broadband spectrum to em-
power the 21st century economy here—
cell phones were invented in the United
States, in fact, mostly in my home
State of Illinois—and making sure this
is the country where not just 1G and 2G
and 3G were invented and deployed, but
to make sure 5G and 6G and 7G are also
deployed first in the United States and
not in a country such as China or
India.

According to the Federal Commu-
nications Commission, the U.S. Treas-
ury has already collected $50 billion in
spectrum receipts since 1993. Senator
REID’s plan does authorize such auc-
tions, but it is missing a key element
to ensure they are very successful. Un-
fortunately, like many other agencies
in the administration, the Federal
Communications Commission has
worked to promulgate regulations that
stifle innovation and economic growth.
It is important for Congress to prohibit
the FCC from establishing new, similar
rules or conditions that are outside the
scope of technical, ethical, or geo-
graphic qualifications. Such condi-
tions, for example, the ‘‘net neu-
trality’’ provisions, will only serve to
depress the market value of the spec-
trum; therefore, decreasing govern-
ment revenues and lowering our ability
to reduce the deficit in this way.

One recent study found that ‘“Con-
gress has tremendous discretion about
the amount of proceeds it could raise
in exchange for spectrum’ because
“‘the amount of money that an auction
can raise for the [U.S.] Treasury [and
the government] is impacted at least in
part by controllable decisions about
how the auction configures the spec-
trum for sale and the conditions im-
posed on it.” The study analyzed a pre-
vious spectrum auction to estimate the
potential receipts from future actions
based on conditions the FCC may or
may not impose. The researchers found
that the full auction potential of the
broadcast spectrum with no conditions
imposed would raise as much as $91 bil-
lion, whereas the same auction with
heavy and unappealing conditions,
such as net neutrality, would only
raise $26 billion. That is a difference of
$65 billion. We could raise, to lower our
deficit, 250 percent more in funds with
an incentive auction if we ensure that
the FCC does not impose market-Kkill-
ing restrictions.

My proposal would place limits on
the FCC, in addition to establishing a
number of other prohibitions to make
sure the FCC does not artificially re-
duce the spectrum value, to lower our
deficit. The Kirk amendment would
prohibit the FCC from restricting par-
ticipants in any auction and from pre-
scribing certain rates, terms, or serv-
ices that may be offered by bidders in
order to encourage the most robust
participation and license bidding. To
avoid future devaluation of spectrum
licenses, the amendment would also
prohibit the FCC from changing the
rules of the game after an auction was
completed.
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But simply selling spectrum volun-
tarily given up by broadcasters is not
enough to solve our credit crunch. We
know that wireless subscribership in
the United States has increased more
than 400 percent in the last 15 years,
and experts expect mobile data traffic
to be 35 times higher in 2014 than it was
back in 2009. Yet only 22 percent of all
viable wireless frequencies are licensed
for mobile broadband. Industry experts
anticipate spectrum will be exhausted
in the most populous markets by 2014.
Such a restriction then would stunt
wireless and other technological devel-
opment in the United States because
we will not have enough bandwidth to
continue innovating. Internet service
will then slow and calls will be
dropped. We should not let this sce-
nario unfold. We should reach our full
technological potential because
broadband development is a key job
creator for the 21st century.

According to one estimate, the infor-
mation and communications industry
contributed more than $1.7 trillion to
the U.S. gross domestic product in 2009
or over 12 percent of our total national
income. Another study found that
broadband provides additional annual
consumer benefits of roughly $32 bil-
lion per year. It is widely acknowl-
edged that wireless broadband also gen-
erates productivity gains of approxi-
mately $28 billion annually, and one
cost estimate even puts productivity
gains from the development and use of
wireless broadband at almost $860 bil-
lion in 2016. In my own State of Illi-
nois, this study estimates that the sav-
ings from increased productivity will
reach about $5.8 billion in 5 years. This
demonstrates that every sector of our
economy benefits from wireless devel-
opment.

For example, broadband development
will vastly improve health care serv-
ices for seniors. One study finds that
reduced medical costs, reduced costs of
institutionalized living, and increased
output generated by seniors and dis-
abled individuals will save about $927
billion between 2005 and 2030. Advance-
ments in wireless technologies aim to
reduce the burden on the chronically
ill by providing remote monitoring of
medical functions and to save lives
through public safety interoperable
networks.

Yet very little of this will be achiev-
able unless we make more spectrum
available to the civilian sector. Not
surprisingly, the Federal Government
itself is the largest and most stubborn
squatter on the spectrum. According to
the Technology Policy Institute, the
government currently has exclusive or
shared ownership of more than half the
ideal spectrum for wireless develop-
ment.

Much of the spectrum is not even
being used or used efficiently by the
government. Unfortunately, it is large-
ly unknown how exactly Federal agen-
cies and departments are using the
spectrum and which spectrum we could
better use on the civilian side.

July 27, 2011

My amendment, in short, would es-
tablish a process identical to the suc-
cessful Base Realignment and Closure
Commission to determine which Fed-
eral spectrum should be offered for sale
or shared use by the private sector.
While the government has much of this
authority, it consistently fails to uti-
lize it.

A BRAC-like commission for the
spectrum is a key model for its re-
allocation and would help accelerate
the development of broadband in the
United States, without the standard
congressional roadblocks that would
inhibit development.

The amendment also provides assur-
ances that the government will vacate
spectrum once the process is complete
and requires the Office of Management
and Budget to intervene in the reloca-
tion process if agencies are failing to
comply with the relocation plan and
penalizing agencies if they do not meet
the BRAC timeline.

The Kirk amendment would provide
the telecommunications industry with
a certain path forward for reliably
clear spectrum to advance employment
in the United States through wireless
advancement.

I urge congressional leaders to con-
sider this proposal. It comes from nei-
ther Republican nor Democratic sides.
It is one of the most valuable assets
that the government is currently
squatting on and could be part of an
overall deficit reduction plan totalling
upward of $90 billion, but I think that
benefit understates the true potential.
Because if we set a goal of the United
States being the country that offers
the most broadband wireless spectrum,
then we ensure that this critical 21st
century industry remains in the United
States and that the pace of innovation
in wireless always is fastest in America
as opposed to Asia or Europe.

That is why I put the amendment
forward. I would seek its adoption as
part of our deficit negotiations.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Rhode Island.

Mr. WHITEHOUSE. Mr. President, I
ask unanimous consent to speak for up
to 15 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————
THE DEBT CEILING

Mr. WHITEHOUSE. Mr. President,
Senate majority leader HARRY REID has
presented a plan to address our deficits
and to end the debt ceiling impasse
that threatens to cripple our economy.

The Treasury is projected to run out
of money next week and time is run-
ning short. Senator REID has shown
great leadership with his pragmatic
package. Leader REID’s proposal would
give the Treasury the authority to en-
sure the United States does not default
on its debt, while at the same time cut-
ting $2.7 trillion from our budget.

The unprecedented set of cuts would
have a significant effect in balancing
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our budget and restoring fiscal sustain-
ability to the Federal Government. I
wish to highlight one key fact. Unlike
the House Republican budget and un-
like the so-called cut, cap, and balance
plan, Leader REID’s plan will preserve
Social Security, Medicare, and Med-
icaid.

Protecting Social Security and Medi-
care benefits is particularly important.
The Republicans have long coveted So-
cial Security and wanted to turn it
over to Wall Street. George Bush tried
and failed to do this because the Amer-
ican people wanted none of it, but they
tried.

The House Republican budget at-
tacked Medicare, effectively turning it
over to the private health insurance in-
dustry in 10 years. When the American
people found out this was hidden in the
Republican budget, they wanted none
of it. Huge majorities of the American
public disapproved of the Republican
budget attack on Medicare.

But instead of relenting, the Repub-
licans came back with cut, cap, and
balance. Hidden behind that slogan was
an even worse attack on Medicare. The
House budget would have raised sen-
ior’s costs more than $6,000 a year. Cut,
cap, and balance would have gone $2,500
beyond that. Cut, cap, and kill Medi-
care was a better name for it.

Against that relentless Republican
effort to go against the will of the
American people and kill off Medicare,
Leader REID’s proposal protects this
vital program and the freedom and se-
curity it provides to American fami-
lies.

Make no mistake about it, our deficit
reduction plan will not be easy. It will
cut discretionary spending by $1.2 tril-
lion over the next decade. These budget
reductions will require some tough but
necessary choices. The plan would also
count for an accelerated wind-down of
U.S. forces in Iraq and Afghanistan,
saving $1 trillion in the process.

Our troops in the Middle East deserve
our admiration and praise for so suc-
cessfully carrying out their missions.
We must, however, continue to press
for a strategy that will bring our
troops home as soon as we safely can.

The Reid deficit plan would find an
additional $40 billion savings by cut-
ting fraud and abuse in tax compliance
and a number of nondefense Federal
programs and $60 billion in other sav-
ings, including cutting unnecessary
spending on agricultural subsidies and
auctioning off electromagnetic spec-
trum that the government currently
holds.

Finally, by cutting the budget by
over $2 trillion, we will have to borrow
less money than anticipated, and that
will save an additional $400 billion in
projected interest costs. In total, the
Senate Democratic plan on which we
will vote would cut the deficit by $2.7
trillion over the next 10 years.

While Senator REID’s proposal would
not address the tax gimmicks and loop-
holes throughout our Tax Code that
help favor the well-connected, this
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omission does not mean Democrats
have given up on ensuring that there is
shared sacrifice as we work to balance
the budget.

Instead, this package acknowledges
the political realities of the moment.
Many House Republicans have flatly
refused to entertain raising any rev-
enue: not one tax loophole, no cutting
of taxpayer subsidies to profitable oil
companies, no closing down of offshore
tax havens. That is wrong. The Reid
package reserves the tax side of budget
reform for another day.

We look forward to a robust discus-
sion in the weeks and months ahead
over Republican priorities that put spe-
cial interest loopholes ahead of the in-
terests of American families and ahead
of the interests of the American econ-
omy.

The Reid plan would establish a bi-
partisan commission to recommend
budget changes and those recommenda-
tions would then be guaranteed an up-
or-down vote in both Houses of Con-
gress before the end of the year. These
recommendations should focus on cut-
ting the unjustifiable tax giveaways—
the tax earmarks—that allow profit-
able companies to avoid taxes entirely
and permit megamillionaires and bil-
lionaires to pay lower effective tax
rates than do middle-class families.

The Reid plan meets the Republicans’
initial demands in the debt ceiling ne-
gotiations. It cuts $2.7 trillion from the
budget—greater than the amount by
which the debt limit would be in-
creased—and leaves tax reform for the
next round of budget reform. But it
does not yield to the Republican attack
on Social Security, Medicare or Med-
icaid.

I hope Republicans in the Senate and
the House will appreciate the balance
of Senator REID’s approach and support
it. But what if they do not? The House
is in disarray. The Speaker does not
appear to have the votes. Some of the
extremists will not take yes for an an-
swer, and some of the most extreme ap-
pear to relish the prospect of America’s
economy colliding with the debt ceil-
ing.

Let’s consider what should occur if
Congress fails to lift the debt ceiling.
Congress will have sent President
Obama three different messages, and
they create an irreconcilable conflict.
Think about it. Message 1 is: We want
him to spend money on all these
things. We want him to conduct our
wars and our national defense. We want
him to send out Social Security
checks. We want him to pay the doc-
tors and the hospitals that provide
Medicare services. We want him to
keep guards on our borders and in our
prisons, keep air traffic controllers in
the towers, run the rest of the Federal
Government.

We tell the President to do that by
passing laws. It is by law that the
President does these things. Message 2
that we send is: Here is the money we
will allow him to collect for the Treas-
ury to pay for all those things. Again,
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it is by law that we authorize the
President to collect that money for the
Treasury—by law.

There is a slight problem. The things
we have instructed the President to do
by law add up to a lot more expense
than the money by law we allow him—
the executive branch—to collect. So
the executive branch has had to bor-
row—and borrow they have—up to $14
trillion.

If we do not lift the debt ceiling, we
send message 3: Do not borrow any
more. We do not change message 1, and
we do not change message 2. We just
add message 3: Do not borrow any
more.

As anyone can see, there is no way to
reconcile those three instructions. One,
by law, we tell the executive branch to
send out all these checks and make
payments; two, by law, we appropriate
too little money to pay for what we
have told the executive branch to do;
and, three, by law, we would tell the
executive branch of government they
cannot borrow the difference.

That creates an irreconcilably mixed
signal. Do this, but there is not enough
money, and do not borrow. This is irre-
sponsible and it is bad government. If
Congress wants to stop paying the
troops, stop sending out Social Secu-
rity checks, shutter agencies of the
Federal Government or defund Medi-
care, we should have a proper debate
and say so and be responsible for it.

But we have not, and that failure cre-
ates an impossible situation for the ex-
ecutive branch under our constitu-
tional principles of separation of pow-
ers. Remember why officials in the ex-
ecutive branch pay the soldiers and
contractors who support our war ef-
forts. Because Congress has told them
to. Congress has the power of the purse.

Remember why the executive branch
sends out Social Security checks and
payments to doctors and hospitals for
providing Medicare services. Because
Congress has told them to. Congress
has the power of the purse. Remember
why the President pays the salaries of
Border Patrol agents and prison guards
and air traffic controllers and FBI
agents and staff in our veterans hos-
pital. Because Congress has told him to
do that. Congress holds the power of
the purse.

Who is responsible for not giving the
President enough money to pay for all
of this, for forcing the Treasury to bor-
row? Congress has set how much the
executive branch can collect because
Congress has that power of the purse.

Now we are telling the President to
do all we have told him to do but with-
out enough money and do not borrow.
We all learned in civics that Congress
has the power to make laws and the
power of the purse. We learned that the
President has the solemn obligation to
faithfully execute the laws Congress
has passed. That is the basic structure
of American Government.

Outside of a few narrow and specific
areas that are assigned exclusively to
the executive or judicial authority by
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our Constitution, the constitutional
rule is clear: Congress instructs the
President by law what to do, and the
President faithfully executes those
laws.

But what happens if Congress will
not instruct clearly? What happens
under our Constitution when faithfully
executing one law Congress has passed
requires the President to fail to faith-
fully execute another law? How can the
President faithfully execute irreconcil-
ably conflicting instructions from Con-
gress?

As a matter of constitutional prin-
ciple, there is only one logical resolu-
tion I can see to this constitutional
predicament which Congress has cre-
ated.

When the matter is sufficiently grave
to merit the President’s attention, and
when Congress sends irreconcilable
messages for the President to faith-
fully execute, a zone of executive dis-
cretion must necessarily open to allow
the President to make the best deci-
sions for the American people in the
area where Congress has sent those ir-
reconcilable mixed signals.

Of course, the instant Congress re-
solves its conflicting signals, stops
speaking out of both sides of its mouth,
and sends a clear direction, that zone
of executive discretion disappears. Con-
gress has the power. Congress makes
the laws. Congress controls the purse.
Whatever fiscal path Congress in-
structs the President to embark on, he
must faithfully execute that instruc-
tion from Congress.

But Congress can’t put the President
in the untenable position of having to
fail in the ‘‘faithful execution’ of one
set of laws in order to ‘‘faithfully exe-
cute” another. That is exactly where it
seems to me we would put the Presi-
dent if we failed to lift the debt ceiling.

The damage to the country from such
failure would be profound. At least 40
cents of every Federal dollar would
suddenly stop flowing into the econ-
omy. Considering what would have to
be done with the remaining 60 cents, it
is not very likely that the Federal reg-
ulatory process would keep running.
That means every job in the country,
depending on a Federal permit or Fed-
eral approval or a Federal grant or a
Federal contract, would likely grind to
a halt.

There would be a jump in interest
rates that would hit Federal, State,
municipal, corporate, and family budg-
ets. A lot of other stuff might also go
wrong, but those three are a bare min-
imum, and they alone would constitute
a brutal shock to our struggling econ-
omy. The damage would be grave.

Bad enough if Congress instructed
the President to do this kind of dam-
age, but do we really expect him to do
that sort of damage without our clear
instruction? The scale of this damage
lights up in sharp contrast to the con-
stitutional predicament Congress
would create through Congress’s fail-
ure and inaction to send clear direc-
tion.
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The 14th amendment provision, that
the public debt of the United States of
America ‘‘shall not be questioned,”
may or may not be controlling here.
That specific amendment is not my
point. My point is a more basic one:
How, under our separated powers, when
Congress gives conflicting directives,
does the President ‘‘faithfully execute”
those conflicting directives? The con-
flicting directives problem is ulti-
mately a problem for Congress to solve.
But until Congress sorts itself out and
gives a clear directive, all that can be
constitutionally expected of the Presi-
dent is to do the best he can for the
country. He cannot ‘‘faithfully exe-
cute” conflicting directives.

In a sense, conflicting directives by
Congress are a form of abdication by
Congress—an abdication of the duty
imposed on Congress by article I of the
Constitution to make and pass laws. It
is only reasonable and proper to infer
that the constitutional duty of Con-
gress to make and pass laws implies
that the Congress will make and pass
laws that are capable of faithful execu-
tion by the executive.

A Congress that cannot meet that
standard is in no position to complain
that the executive branch has usurped
its authority. More to the point, the
constitutional cure is always right in
Congress’s hands: Sort out your dif-
ferences; give the executive branch the
direction it is Congress’s duty to pro-
vide.

To me, at least, this is a reading of
the separation of powers in the U.S.
Constitution that makes sense, that is
consistent with the underlying prin-
ciples of that great document, that is
practical and workable, and that al-
lows for governance rather than paral-
ysis in circumstances when congres-
sional dysfunction deprives the Presi-
dent of the clear legislative direction
that by clear implication is Congress’s
duty to provide.

I hope before we pitch over the loom-
ing fiscal precipice, the executive
branch gives these views thoughtful
consideration.

I yield the floor.

——
ORDER OF PROCEDURE

The PRESIDING OFFICER. The ma-
jority leader.

Mr. REID. Mr. President, I ask unan-
imous consent that pursuant to the
order of July 21, 2011, and after having
notified the Republican leader, we pro-
ceed, at 2 p.m. today, to executive ses-
sion for the consideration of Calendar
No. 276, Robert S. Mueller III, of Cali-
fornia, to be Director of the Federal
Bureau of Investigation. It is my un-
derstanding this debate is to take 2
hours; is that true?

The PRESIDING OFFICER. Under
the order of July 21, the Senator is cor-
rect.

Without objection, the majority lead-
er has the authority under that order.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania is recognized.
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THE DEBT LIMIT

Mr. TOOMEY. Mr. President, I will
address the issue of the pending debt
limit.

Although the President’s most recent
speech on this did not give me great
cause for confidence, I still hope he
will drop his insistence on the huge tax
increase in return for making the
meaningful spending cuts and reforms
that we need. I hope, most of all, he
will drop his opposition to putting our
budget on a path to balance.

That is the big item I think we need
in this debate. I think we ought to be
willing to raise the debt limit, as I am,
if in return for that we would have a
commitment of the President to put us
on a path to a balanced budget, as
President Clinton committed to and he
achieved with a Republican Congress
back in 1995. I hope we will reach an
agreement that solves the underlying
problem prior to August 2.

I am here this afternoon because 1
think we all have to acknowledge that
we are late in the process, and I think
it is indisputable that there is at least
a possibility that August 2 will arrive
without having raised the debt ceiling,
whatever our personal preferences
might be about that.

In my view, since that is a possi-
bility, it is essential that the Federal
Government have a plan for what we
will do if those circumstances arise.
Specifically, what is going to have to
happen is the government will have to
spend some period of time—probably a
very brief time, but a period of time
nevertheless—operating exclusively on
the ongoing tax revenues that will be
coming in without the ability to go out
and borrow additional money. That
means necessarily that somebody is
going to make decisions about
prioritizing payments, by some criteria
that somebody will come up with.

Rather than simply wait and stumble
into this period and discover what
somebody has come up with, I think we
ought to lay out a plan. So that is what
my recently introduced legislation is
meant to do.

Some of us have made this argument
for a long time. We saw this day com-
ing, and we have known that we would
face a difficult time raising this debt
ceiling. It has always been possible
that we would not do it by August 2. I
have been arguing that we ought to
have this plan.

Unfortunately, the administration
has persisted in denying that it is even
possible to prioritize. It is ridiculous.
It is going to happen. They are pre-
dicting that we are going to default on
our bonds if we go past August 2 with-
out having raised the debt ceiling.

In a letter to Congress, Treasury Sec-
retary Geithner said:

This would be an unprecedented event in
American history. A default would inflict
catastrophic, far-reaching damage on our
Nation’s economy.

President Obama said this in May of
this year:

If investors around the world thought that
the full faith and credit of the United States
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