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The Senate met at 10 a.m. and was
called to order by the Honorable CHRIS-
TOPHER A. COONS, a Senator from the
State of Delaware.

PRAYER

The Chaplain, Dr. Barry C. Black, of-
fered the following prayer:

Let us pray.

Eternal God, source of all life, may
Your power be felt today in the Senate.
Strengthen our Senators with Your
might, infusing them with faith to look
beyond today’s challenges with con-
fidence that You are still in control.
Impart them with knowledge that will
enable them to find creative solutions
to the problems that beset us. Keep
Your hand upon all the citizens of this
great land, protecting them from evil
as You guide them along the pathway
of life. Help us to remember that we
should be one in purpose, seeking the
best for our Republic.

We pray in Your
Amen.

merciful Name.

——————

PLEDGE OF ALLEGIANCE

The Honorable CHRISTOPHER A. COONS
led the Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

———

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore (Mr. INOUYE).

The legislative clerk read the fol-
lowing letter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, November 29, 2011.
To the Senate:

Under the provisions of rule I, paragraph 3,
of the Standing Rules of the Senate, I hereby
appoint the Honorable CHRISTOPHER A.

Senate

COONS, a Senator from the State of Dela-
ware, to perform the duties of the Chair.
DANIEL K. INOUYE,
President pro tempore.

Mr. COONS thereupon assumed the
chair as Acting President pro tempore.

RECOGNITION OF THE MAJORITY
LEADER

The ACTING PRESIDENT pro tem-

pore. The majority leader is recog-
nized.
———
SCHEDULE

Mr. REID. Following any leader re-
marks, the Senate will be in a period of
morning business for 1 hour, with the
majority controlling the first half and
the Republicans controlling the final
half.

Following morning business, the Sen-
ate will resume consideration of the
Department of Defense Authorization
Act.

The Senate will recess from 12:30
until 2:15 p.m. to allow for the weekly
caucus meetings.

The filing deadline for all first-degree
amendments to the Defense authoriza-
tion bill is 2:30 p.m. today.

We will continue to work through the
amendments. The managers of this bill,
Senator LEVIN and Senator MCCAIN,
are certainly experienced with this bill
and the legislative processes, and they
are going to do their best to move
through this process as quickly as pos-
sible. We will notify Members when
there are votes scheduled. We should be
able to have a few votes today—at least
I would hope so.

———

MEASURE PLACED ON THE
CALENDAR—S. 1917

Mr. REID. Mr. President, I am told S.
1917 is due for a second reading.

The ACTING PRESIDENT pro tem-
pore. The clerk will report the bill by
title for the second time.

The legislative clerk read as follows:

A Dbill (S. 1917) to create jobs by providing
payroll tax relief for middle class families
and businesses, and for other purposes.

Mr. REID. Mr. President, I object to
any further proceedings with respect to
this bill.

The ACTING PRESIDENT pro tem-
pore. Objection having been heard, the
bill will be placed on the calendar
under rule XIV.

——————

MIDDLE-CLASS TAX CUTS

Mr. REID. The Senate Democrats’
No. 1 priority of this Congress is to
pass commonsense legislation; for ex-
ample, tax cuts and infrastructure in-
vestments, all these ideas we have to
put Americans back to work and revive
our economy. The Republicans in the
House, on the other hand, are focused
on gutting the safeguards to keep our
air clean, make workplaces safe, and
check the greed of big Wall Street
firms.

Never mind that wholesale destruc-
tion of measures which save millions of
lives and trillions of dollars each year
have no chance of passing. Never mind
that nonpartisan experts and econo-
mists on both sides of the aisle say the
so-called jobs agenda will not create a
single job. House Republicans have
complained we have not taken up and
passed these policies, which would risk
American lives while doing nothing to
improve our economy. They insist we
should waste weeks or months on legis-
lation that is both dangerous and prov-
en to fail.

But the Senate has too much work to
do on legislation that would create jobs
without risking American lives to
waste time on these ineffectual, purely
partisan measures. Our jobs agenda
was designed to create jobs, not head-
lines.

In any case, the Senate has passed its
own share of legislation—40 pieces, in
fact—that have yet to be taken up by
the House Republican leaders. The Sen-
ate has passed legislation that would
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stop China from cheating American
workers by manipulating its currency,
evening the playing field for American
exporters and saving jobs.

We passed a bill to modernize the air
travel system. The FAA reauthoriza-
tion is so important, creating hundreds
of thousands of jobs but would also
keep passengers safer and save money
on travel time.

We passed a measure that would pro-
tect lives by keeping our foods safe
from contamination. The House Repub-
licans are refusing to take up these, pe-
riod. The House Republicans blocked
many reasonable jobs proposals with a
proven track record of success. They
are simply too busy rooting for our
economy to fail and pursuing an ex-
treme social agenda to work with
Democrats to create jobs. That will not
stop the Democrats from doing every-
thing in our power to get the economy
back on track. That is why Senator
CASEY has worked to put money back
into the pockets of middle-class work-
ers and small businesses by extending
and expanding the payroll tax cut.

This legislation cuts taxes for 160
million American workers, saving the
average family $1,500 each year. Those
families will have more money to
spend on their local economy, grocery
stores, pharmacies, and giving commu-
nities across the country a financial
shot in the arm.

The proposal would give payroll tax
cuts to Dbusinesses, including 50,000
businesses in Nevada. More than 1.2
million Nevada workers would benefit
from the payroll tax cut this year.
Under our proposal, they will get even
greater tax relief next year.

Payroll tax cuts have been a boon to
the economy in every State in the Na-
tion. In Kentucky, for example, the
home of my friend the minority leader,
2.1 million workers took home $1.2 bil-
lion in payroll tax cuts this year alone.
That is why the minority leader said in
2009 that a payroll tax cut ‘“‘would put
a lot of money back in the hands of
businesses and in the hands of individ-
uals.” The average Kentucky family
will keep $1,330 of their hard-earned
money next year under our expanded
payroll tax credit, and 70,000 firms in
Kentucky will benefit from these tax
cuts.

Senator MCCONNELL said in 2009: ‘‘Re-
publicans, generally speaking, from
Maine to Mississippi, like tax relief.”
Yet the Republicans already appear
poised to block this legislation.

Let’s be clear on what a ‘“‘no’ vote on
this proposal means. It is a vote to
deny tax relief to millions of busi-
nesses. It is a vote to raise taxes for 120
million families by nearly $1,000. The
Republicans who vote no will literally
be taking money out of the pockets of
middle-class families.

Once upon a time, Republicans
rushed to cut taxes, regardless of which
tax cut it was and whether it added
trillions to the deficit. For example,
the Bush tax cuts that we hear so much
about added trillions of dollars to our
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deficit—and it is obvious what was
going on during the Bush cuts—and
now these tax cuts have not created
jobs that amount to anything. Today,
they are lining up against a new tax
cut, my Republican friends, to put
money back in the pockets of the mid-
dle class, ensure that businesses have
more cash to hire new workers and get
our economy moving immediately.

I hope Republicans will now start
working with us to pass a tax cut for
160 million American workers and
nearly every business in America. As
my friend the Republican leader said:
“Republicans, generally speaking, from
Maine to Mississippi, like tax relief.” 1
hope they remember what the Repub-
lican leader said time and time again.

Will the Chair announce the business
for the day.

RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
leadership time is reserved.

MORNING BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order, there
will now be a period of morning busi-
ness for 1 hour, with Senators per-
mitted to speak therein up to 10 min-
utes each, with the time equally di-
vided and controlled between the two
leaders or their designees, with the ma-
jority controlling the first half and the
Republicans controlling the final half.

The Senator from Illinois.

————

TRIBUTE TO MAGGIE DALEY

Mr. DURBIN. Mr. President, I would
like to take a few moments in the Sen-
ate to pay tribute to a remarkable
woman. Maggie Daley served with dig-
nity and grace for 22 years as Chicago’s
first lady. She died on Thanksgiving
evening after a mnearly decade-long
struggle with breast cancer. She was at
home, surrounded by her loving family.
There is a sad but fitting poignancy to
the date. People in Chicago and far be-
yond have so many reasons to be
thankful for the life of this exceptional
woman. Maggie Daley was an adopted
daughter of Chicago, but no native-
born Chicagoan could have loved the
city more or served it better.

Last May, as her husband Rich pre-
pared to step down as Chicago’s mayor,
the Chicago Tribune wrote an article
about what Maggie Daley meant to
Chicago. The first paragraph put it
well: “There has never been and may
never be a Chicago first lady of greater
impact, influence and inspiration than
Maggie Daley.”

Maggie was smart, funny, tireless,
amazingly modest, and deeply compas-
sionate. She was also a very private
person. Yet she still managed to touch
the lives of so many people. The love
Chicagoans feel for Maggie Daley was
reflected in the faces of the people who
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waited in a line over a block long, in
the rain, this last Sunday, to attend
her wake at the Chicago Cultural Cen-
ter—incidentally, a building which she
worked hard to restore.

I stood in that line and talked to
many people. Some of them I knew
from my public life and their public
lives but many just private citizens,
some of whom had met her briefly,
some who had worked with her for
years, but they all came to pay tribute
to her. Among them was Hazel Holt, 74
years old. The Chicago Tribune de-
scribed Mrs. Holt as a person who de-
cided to drive:

. . . downtown in her church finery from
the Gresham neighborhood on the South
Side, absorbed the cost of parking, rode the
bus and then walked on a damp, chilly No-
vember day to the wake.

Mrs. Holt said Maggie Daley ‘‘built
connections to the city’s people with
her commitment to charities assisting
children, as well as her public poise in
the face of cancer that would claim her
life.”” She went on to say to the re-
porter:

I just loved this lady. I wish I had one-
quarter of her grace. She was a role model
for a lot of us.

That is a feeling shared by many of
us in Chicago and beyond. Upon hear-
ing of Maggie’s death, Nancy Brinker,
the founder and CEO of the Susan G.
Komen Foundation for the Cure, said:
“We’ve lost a real general.”

Loretta and I were blessed to have
known Maggie personally, and Rich has
been my friend, colleague, and even
boss for decades. Yesterday morning, I
attended Maggie’s funeral at the old
St. Patrick’s Church in the neighbor-
hood parish in Chicago. I remember the
last mass I attended there with Maggie
and Rich Daley. It was St. Patrick’s
Day. It is a big day in Chicago on St.
Patrick’s Day and ground zero for the
celebration of old St. Pat.

It was clear Maggie’s health was flag-
ging. She had to sit through most of
the service. She came to the front pew
in a wheelchair. But all those struggles
were quickly forgotten as her children
and grandkids were seated next to her,
and we heard from the back of the
church, after the mass, that sound we
all waited for, the famous Shannon
Rovers bagpipe band from the Bridge-
port section of Chicago. They come
marching up the center aisle with
those bagpipes blasting. It is a moment
I will never forget. Maggie’s grandkids
were nervously waiting, expectantly
waiting for the sound of the bagpipes,
scrambling all over the pew and all
over Maggie and Rich to get to the
point where they could peer out down
the center aisle to watch the bagpipers
come away.

I looked at Maggie and Rich at that
moment and I saw them beaming with
the kind of joy that loving parents and
grandparents just live for. Maggie was
a patron saint of social causes, but her
deepest convictions were to God and
family. Maggie and Rich Daley had
been blessed with four children: Pat-
rick, Nora, Kevin, and Lally. Years
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ago, she made her husband keep a
promise to reserve Sundays exclusively
for private family time. So the bottom
line was this: One could ask Mayor
Daley 6 days of the week to go any-
where in Chicago or anywhere else but
Sunday, no way. He made a promise to
Maggie that that was family day. It is
a promise he always kept, and we re-
spect him for it.

Two weeks ago, the family an-
nounced that their youngest daughter
Lally had moved the date of her wed-
ding from New Year’s Eve to late No-
vember so Maggie could attend. It was
a signal that the end was near, but she
was at that wedding. There she was in
her wheelchair with that irrepressible
smile, a beaming mother, celebrating
her daughter’s happiness. It is quin-
tessential Maggie.

Part of the reason Maggie Daley
found such joy in life is that she under-
stood what a fragile gift life can be. In
1981, her third child, Kevin, died from
spina bifida just shy of his third birth-
day. After Kevin’s death, she found
healing and meaning in reaching out to
help others and especially in volun-
teering to work for kids with disabil-
ities. Someone once called her the god-
mother of all Chicago’s children.
Mayor Rahm Emanuel said on her pass-
ing that Mayor Rich Daley may have
been the head of the city, but Maggie
Daley was the heart of Chicago.

In 1991, Maggie and Lois Weisberg,
Chicago’s long-time Commissioner of
Cultural Affairs and an icon in her own
right, began something called Gallery
37. There was an abandoned piece of
real estate in the middle of downtown
Chicago that had been lost in legal and
court battles for decades. So Maggie
and Lois decided to set up a tent on
this old plot of land that was sitting
vacant and create Gallery 37, which
was an art gallery for kids. All across
Chicago they invited Kkids—grade
school and high school—to submit
their artwork. We all went down there
for the joy of that moment, of seeing
the kids and the pride they had, and
some of the magnificent artwork they
produced, all because Maggie and Lois
decided here was an opportunity they
couldn’t miss.

That program later morphed or ma-
tured into an amazing program called
After School Matters. Maggie thought:
If I can occupy these kids with art and
music and drama and theater and cho-
rus during the school year, let’s do it
after school—a vulnerable time for
many kids. So over two decades,
Maggie Daley nurtured the artistic tal-
ents of thousands of Chicago high
school students and became a model for
programs in many cities across the
country and as far away as London and
Australia.

The last time Maggie was in this
building was in my office. She came
upstairs to visit and to lobby me for
money for After School Matters. Need-
less to say, she won my vote and my
support.

Maggie Daley believed that art could
change lives. She believed that artistic
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talent could exist in children from the
Robert Taylor Homes in Chicago as
surely as it could from children in bet-
ter, more wealthy neighborhoods, and
that all young people should have the
opportunity to develop their talents to-
gether. That is why After School Mat-
ters has become such an amazing pro-
gram.

Maggie Daley also served on the aux-
iliary board of the Art Institute and
the Women’s Board of the Rehabilita-
tion Institute of Chicago. She was a
very busy person.

It was a happy accident that Maggie
Daley came to Chicago. Margaret Ann
Corbett Daley was born and grew up in
a suburb of Pittsburgh. She was the
youngest of Patrick and Elizabeth
Corbett’s seven Kkids and their only
girl. After graduating in 1965 from the
University of Dayton, she entered a
management training program for
Xerox and her job took her to Chicago.
She promised her dad she was going to
stay in Chicago for 2 years and then
come back to Pittsburgh. But in 1970
she met a young attorney named Rich
Daley at a Christmas party. They de-
cided to date, got engaged, and were
married for nearly 40 years.

The average survival rate for
Maggie’s form of breast cancer that has
spread beyond the breast and lymph
nodes is very brief. Maggie Daley lived
with this incurable illness for 9 years.
Her doctors called it a medical miracle.
She endured years of painful treat-
ments and faced her cancer with cour-
age, dignity, grace, and good humor. As
the cancer progressed, she relied on
crutches, a walker, and eventually
even a wheelchair, but the smile never
quit.

She donated generously to help open
the Maggie Daley Center for Women’s
Cancer Care at Northwestern Memorial
Hospital last year. The center helps
other women facing cancer by pro-
viding access to doctors and important
support services.

Loretta and I obviously offer our
deepest condolences to Rich Daley, his
wonderful children and their families—
all of the Daley children and grand-
children. We trust that time and treas-
ured memories will ease the great sor-
row they obviously feel. They can also
take comfort in knowing that the leg-
acy of Margaret Corbett Daley can be
seen and felt all over her adopted city
of Chicago.

Maggie Daley’s dedication to the arts
will continue in part through the work
of her daughters, Nora Daley Conroy,
who chairs Chicago’s Cultural Affairs
Advisory Committee, and, of course,
Lally, who will continue in her mom’s
tradition. Her commitment to edu-
cation will live on in the lives of the
young people she has touched. Her
courage will endure in women she in-
spired who can now find medical care
at the center she helped establish.

Maggie Daley was a modest person.
She didn’t like to talk about herself;
she preferred speaking of others. Two
years after she was diagnosed with can-
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cer, she gave an interview to the Chi-
cago Sun Times in which she hinted
about how she felt about the future.
This is what she said:

I try not to waste any time. At the end of
the day, what’s important is if you think
that the people around you have maybe had
a better day because of some of the things
you’ve done.

By that standard and so many others,
Maggie Daley lived a good and full life.
She did much good, and she will be
greatly missed.

———

PAYROLL TAX CUT EXTENSION

Mr. DURBIN. Mr. President, I will
only take a moment to say that we
have an opportunity now, before we
leave for Christmas, to not forget peo-
ple across America who are struggling
in this economy.

A payroll tax cut, instituted by
President Obama and supported by
Congress, basically gives more working
families a little bit extra money each
month. For the average working family
in Illinois, it is about $1,500 a year. For
some of us in the Senate, that may not
seem like an enormous sum of money,
but for families struggling paycheck to
paycheck it makes a big difference.

We need to make certain we restore
this payroll tax cut which is going to
expire at the end of this year. How ter-
rible it would be for us to impose an
additional burden on working families,
to impose a new payroll tax on working
families when they are struggling in
this economy that needs their spending
power. Every economist taking a look
at this has said the two best things
Congress can do to help this economy
move forward and not fall back is to
make sure this payroll tax cut is pro-
tected and that this new payroll tax is
not imposed on families; and, secondly,
to extend unemployment benefits for
the millions across America who are
still struggling to find a job.

We need to call on our colleagues—
Democrats and Republicans. For good-
ness sake, how can we in good con-
science go home to celebrate the holi-
day season with our families and say to
the millions of working families across
America: Incidentally, on January 1,
your taxes are going up. That is wrong.
It is not fair. Whatever our rationale
politically, it makes no sense in the
family rooms and neighborhoods of
America that we would impose a new
payroll tax on working families who
are working so hard to keep their
heads above water. Before we leave, let
us follow the lead of Senator BOB
CASEY of Pennsylvania who is spon-
soring this legislation. Let us extend
this payroll tax cut to help working
families and help our economy. We
should not go home for Christmas
without that extension and without
some help when it comes to extending
unemployment benefits.

Mr. President, I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Arkansas.
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CLARIFYING CONGRESSIONAL
INTENT

Mr. PRYOR. Mr. President, I come to
the floor today to talk about CPT Sam-
son Luke, 33 years old, who lived in
Greenwood, AR.

Captain Luke was one of those people
who had many options in life. Fortu-
nately for us, he made the decision to
serve his country, and he did so with
distinction. He was a field artillery of-
ficer who served on active duty in the
Army from 2000 to 2007. Afterwards, he
served in the Arkansas National Guard
where he was a commander of the HHB
1-142nd field artillery. Here is a photo
of him with his family. His family was
very important to him.

He had been to Iraq on two different
deployments, after which he was
awarded the Bronze Star. As I said, he
elected to stay on with the Arkansas
National Guard. He served with dis-
tinction there. He told his wife, who is
pictured here, that he felt he was truly
at his best when he was leading men.

I want to talk about him for a mo-
ment because, quite frankly, the bean
counters over at the Pentagon are try-
ing to save a little money at his fam-
ily’s expense. So I want to talk about
his passing away on January 10 of
2010—less than a year ago. It was a
weekend where he was doing his re-
quired training weekend. He was au-
thorized, because he lived so close to
the post, to spend Saturday night with
his wife and his four young children at
his home instead of staying on the
post. In fact, he wasn’t authorized to
stay on the post because he was so
close to home. He had to be off post.
The idea was he would return to the
post the next morning and finish up his
weekend on that Sunday, but he never
woke up. While dealing with this trag-
edy, his wife was informed that her
family would not receive his death ben-
efits. From my standpoint, this is a
classic case of getting pencil whipped
by the government.

The Arkansas National Guard has
stepped up. They have done everything
they could do. They have run it
through all the proper channels. They
have been very supportive of making
sure that Captain Luke’s family gets
his death benefits. I feel as though—
and people in the Guard do as well—
that they are entitled to have the
death benefits, but it is out of their
hands. The law states that death bene-
fits are allocated if a soldier dies while
remaining overnight at or ‘“‘in the vi-
cinity of the site of the inactive duty
training.”

What I want to do with my amend-
ment I am offering through the Defense
authorization bill is clarify Congress’s
intent and make sure that the very
tiny number of people who are in his
shoes and his family will be entitled to
these death benefits.

I spent a year working on this issue
with the Army and with the Depart-
ment of Defense and, again, the Arkan-
sas National Guard has stepped up and
they have been great, but we are at a
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standstill over the DOD’s interpreta-
tion of ‘“‘vicinity.”

This is an important point that I
want my colleagues to understand: Had
Captain Luke stayed on base or had he
stayed at a hotel at the taxpayers’ ex-
pense or had he been traveling to or
from his post—his training—the family
would receive these benefits. In fact,
the Guard has a policy that if a guards-
man lives within so many miles of the
post, he or she cannot stay on the post,
they have to go home. They don’t have
arrangements for a person to stay
there. They want the person to go
home. This saves the government
money by not putting people up in a
hotel or whatever else they may have
to do. When a person is on a National
Guard training weekend, as Captain
Luke was, that person is under orders
for 48 continuous hours. Wherever they
are sleeping, wherever they are trav-
eling, whatever they are doing, they
are on orders; they are on duty.

Captain Luke was on duty when he
died. In fact, if his colonel had called
him at 1 o’clock in the morning and
said get over here, we need your help
on something, he would have had to go
over there. He was on duty. He was on
orders. He would have done that. In
fact, he would have gladly stayed on
the post had they had provisions for
him to do that, but it worked out in
this case that he was able, because he
lived so close, to stay with his wife and
family.

Also, let me say this: Had he been on
orders and gotten out—which, of
course, would never have happened to
him—but had a soldier like him gotten
out and had he done something such as
had a DUI that night, that soldier
would have been subject to the code of
military justice because he was on or-
ders. But, nonetheless, Captain Luke
died when he was on orders, and now
the Pentagon is trying to deny him his
death benefits.

What my amendment does is clarify
congressional intent to ensure that
servicemembers who live in the area or
in the vicinity of their training site
can return home to their families in
the evening without losing benefits.
Again, they are on orders; they remain
on orders. This doesn’t change any-
thing along those lines; it just clarifies
congressional intent. This is a gray
area. We are trying to clarify the con-
gressional intent.

This amendment will not bring back
the Luke children’s father and their
mother’s husband, but it will give them
the benefits to which they are entitled.

I think we can do better for our sol-
diers’ families. When we look at Mi-
randa, Miller, Macklin, Larkin, and
Landis Luke in this photograph, we
know that this is a very patriotic fam-
ily and this is a group of people who
should be compensated for his loss.

Abraham Lincoln once said: ‘“To care
for him who shall have borne the battle
and for his widow, and his orphan,’” and
those words apply in this instance.
Captain Luke was serving his country
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to the fullest and his family should be
granted the benefits associated with
the death of a servicemember.

I am fighting on behalf of Captain
Luke and his family and for others in a
similarly situated circumstance to
clarify that when a person is on orders
when they are doing their National
Guard training, they are entitled to
death benefits wherever they happen to
be laying their head at that particular
time.

One last word on this. We don’t know
exactly how much this will cost, but it
will not be very much money.

Someone estimated—I do not think it
is an official CBO score, but someone
estimated it would probably cost $1
million—that is with an ‘“m’”—over 10
years. This is budget dust. This is so
small, it is almost laughable, but it is
so meaningful to this family and
maybe others who in the future will
find themselves in this situation.

So I would like to ask my colleagues
to consider supporting the Pryor
amendment. That is amendment No.
1151. T would love to work with the bill
managers to see if we might get it into
a managers’ package and/or, if we have
to, request a rollcall vote.

With that, I yield the floor and sug-
gest the absence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. JOHANNS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

——————

REMEMBERING OUR ARMED
FORCES

COLONEL RANDALL L. KOEHLMOOS
Mr. JOHANNS. Mr. President, I rise
today to honor a great American mili-
tary leader from Nebraska, Colonel
Randall L. Koehlmoos, U.S. Army.

Colonel Koehlmoos died in Jakarta,
Indonesia, where he was the Chief of
the Office of Defense Cooperation at
our U.S. Embassy.

Officers in the U.S. Army have many
roles. We most often recognize those
who lead soldiers in combat. Others are
assigned to protecting and promoting
vital American interests throughout
the world. During a notable career,
Colonel Koehlmoos served with equal
skill and commitment in both roles.

His life of public service began early
when a high school art teacher invited
him to attend a National Guard drill.
Randy was hooked. After joining the
Nebraska Army National Guard, he at-
tended the University of Nebraska and
earned an officer’s commission through
the ROTC program. He spent much of
his early career with the famed 82nd
Airborne Division, where he became a
master parachutist with over 100
jumps. He led a platoon during the 1991
gulf war and later a company during
NATO operations in Bosnia-Herzego-
vina.
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The diplomatic side of the colonel’s
career emerged in the 1990s. Not satis-
fied with what many consider easy as-
signments in U.S. Embassies, he im-
mersed himself in history, culture, and
language. He would become fluent in
four foreign languages and attend the
Pakistan Army Staff College. A crown-
ing achievement for Colonel
Koehlmoos—beyond leading soldiers in
combat—was writing a major article
about relations between the United
States and Pakistan. His article, titled
“Positive Perceptions to Sustain the
U.S.-Pakistan Relationship,”” was pub-
lished in the prestigious Army War
College quarterly Parameters.

The decorations and badges earned
during his distinguished service speak
to his dedication and his skill: Defense
Superior Service Medal, Bronze Star,
NATO Medal, Army Commendation
Medal, Armed Forces Expeditionary
Medal, Global War on Terrorism, Meri-
torious Unit Citation, and several for-
eign nation awards. He was perhaps
most proud of having earned the Mas-
ter Parachutist Badge.

Colonel Koehlmoos was known to be
a no-nonsense individual. He was al-
ways focused on the mission. But
Randy had a soft spot. An unrelenting
spiritual love of family dwelled inside
this stoic, professional Army officer.
His wife Tracey and his sons Robert
and Michael and David meant abso-
lutely everything to him. The colonel’s
larger family extended through his par-
ents Larry and Karen Koehlmoos of
Norfolk, Nebraska, to friends and col-
leagues around the world who revered
his strength, compassion and leader-
ship.

Today, I ask that God be with the
family of Colonel Randall Koehlmoos.
Their faith is strong, and I pray it
brings them peace at this very difficult
time. And may God bless all those serv-
ing in uniform and bless their families.

Mr. President, I yield the floor.

I suggest the absence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. PAUL. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

PRESERVING CONSTITUTIONAL
LIBERTIES

Mr. PAUL. Mr. President, James
Madison, the father of the Constitu-
tion, warned:

The means of defense against foreign dan-
ger historically have become instruments of
tyranny at home.

Abraham Lincoln
thoughts saying:

America will never be destroyed from the
outside. If we falter, and lose our freedoms,
it will be because we destroyed ourselves.

During war there has always been a
struggle to preserve constitutional lib-
erties. During the Civil War, the right

had similar
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of habeas corpus was suspended. News-
papers were closed down. Fortunately,
these rights were restored after the
war. The discussion now to suspend
certain rights of due process is espe-
cially worrisome given that we are en-
gaged in a war that appears to have no
end. Rights given up now cannot be ex-
pected to return.

So we do well to contemplate the di-
minishment of due process knowing
that these rights we give up now may
never be restored. My well-intentioned
colleagues’ admonitions in defending
provisions of this Defense bill say we
should give up certain rights: the right
to due process. Their legislation would
arm the military with the authority to
detain indefinitely, without due proc-
ess or trial, people suspected of asso-
ciation with terrorism. These would in-
clude American citizens apprehended
on American soil.

I want to repeat that. We are talking
about people who are merely suspected
of terrorism or suspected of commit-
ting a crime and have been judged by
no court. We are talking about Amer-
ican citizens who could be taken from
the United States and sent to a camp
at Guantanamo Bay and held indefi-
nitely.

This should be alarming to everyone
watching this proceeding today be-
cause it puts every single American
citizen at risk. There is one thing and
one thing only that is protecting
American citizens, and that is our Con-
stitution, the checks we put on govern-
ment power. Should we err today and
remove some of the most important
checks on State power in the name of
fighting terrorism, well, then, the ter-
rorists have won.

Detaining citizens without a court
trial is not American. In fact, this
alarming arbitrary power is reminis-
cent of what Egypt did with its perma-
nent emergency law. This permanent
emergency law allowed them to detain
their own citizens without a court
trial. Egyptians became so alarmed at
that last spring that they overthrew
their government.

Recently, Justice Scalia affirmed
this idea in his dissent in the Hamdi
case saying:

Where the government accuses a citizen of
waging war against it, our constitutional
tradition has been to prosecute him in Fed-
eral court for treason or another crime.

Scalia concluded by saying:

The very core of liberty secured by our
Anglo Saxon system of separated powers has
been freedom from indefinite imprisonment
at the will of the Executive.

Justice Scalia was, as he often does,
following the wisdom of our Founding
Fathers. As Franklin wisely warned:

These who give up their liberty for secu-
rity may wind up with neither.

Really, what security does this in-
definite detention of Americans give
us? The first and flawed premise, both
here and in the badly misnamed PA-
TRIOT Act, is that our pre-9/11 police
powers were insufficient to stop ter-
rorism. This is simply not borne out by
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the facts. Congress long ago made it a
crime to provide or conspire to provide
material assistance to al-Qaida or
other foreign terrorist organizations.

Material assistance includes vir-
tually anything of value: legal, polit-
ical advice, education, books, news-
papers, lodging, or otherwise. The Su-
preme Court sustained the constitu-
tionality of this sweeping prohibition.
We have laws on the books that can
prosecute terrorists before they com-
mit acts of terrorism. Al-Qaida adher-
ents may be detained, prosecuted, and
convicted for conspiring to violate the
material assistance prohibition. In
fact, we have already done this.

Jose Padilla, for instance, was con-
victed and sentenced to 17 years in
prison for conspiring to provide mate-
rial assistance to al-Qaida. The crimi-
nal law does require and can prevent
crimes from occurring before they do
occur. Indeed, conspiracy laws and
prosecutions in civilian courts have
been routinely invoked after 9/11 to
thwart embryonic international ter-
rorism. In fact, in the Bush administra-
tion, Michael Chertoff, then head of the
Justice Department’s Criminal Divi-
sion and later Secretary of the Depart-
ment of Homeland Security, testified
shortly after 9/11. He underscored:

The history of this government in pros-
ecuting terrorists in domestic courts has
been one of unmitigated success, and one in
which the judges have done a superb job of
managing the courtroom and not compro-
mising our concerns about security and our
concerns about classified information.

We can prosecute terrorists in our
courts, and have done so. It is the won-
derful thing about our country, that
even with the most despicable crimi-
nal, murderer, rapist, or terrorist our
court systems do work. We can have
constitutional liberty and prosecute
terrorists. There is no evidence that
the criminal justice procedures have
frustrated intelligence collection about
international terrorism.

Suspected terrorist have repeatedly
waived both the right to an attorney
and the right to silence. Additionally,
Miranda warnings are not required at
all when the purpose of the interroga-
tion is public safety. The authors of
this bill errantly maintain that the bill
would not enlarge the universe of de-
tainees, people held indefinitely. I be-
lieve this is simply not the case.

The current authorization for the use
of military force confines the universe
to persons implicated in 9/11 or who
harbored those who were. This new de-
tainee provision will expand the uni-
verse to include any person said to be
part of or substantially supportive of
al-Qaida or the Taliban. But, remem-
ber, this is not someone who has been
concluded at trial to be part of al-
Qaida. This is someone who is sus-
pected.

If someone is a suspect in our coun-
try they are usually accorded due proc-
ess. They go to court. They are not
automatically guilty. They are accused
of a crime. But now we are saying
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someone accused of a crime can be
taken from American soil. An Amer-
ican citizen accused of a crime, a sus-
pect of a crime, could be taken to
Guantanamo Bay. These terms are dan-
gerously vague.

More than a decade after 9/11 the
military has been unable to define the
earmarks of membership in or affili-
ation to either al-Qaida or other ter-
rorist organizations. It is an accusa-
tion and sometimes difficult to prove.

Some say to prevent another 9/11 at-
tack we must fight terrorism with a
war mentality and not treat potential
attackers as criminals. For combatants
captured on the battlefield, I agree.
But these are people captured or de-
tained in America, American citizens.
Mr. President, 9/11 did not succeed be-
cause we granted terrorists due proc-
ess. In fact, 9/11 did not succeed be-
cause al-Qaida was so formidable but
because of human error. The Defense
Department withheld intelligence from
the FBI. No warrants were denied. The
warrants were not even requested. The
FBI failed to act on repeated pleas
from its field agents who were in pos-
session of a laptop that may well have
had information that may well have
prevented 9/11. But no judge ever
turned down a warrant.

Our criminal system did not fail. No
one ever asked for a warrant to look at
Moussaoui’s computer in August, a
month before 9/11. These are not fail-
ures of our law. These are not failures
of our Constitution. These are not rea-
sons we should scrap our Constitution
and simply send people accused of ter-
rorism to Guantanamo Bay—American
citizens. These are failures of imperfect
men and women in bloated bureauc-
racies. No amount of liberty sacrificed
at the altar of the state will ever
change that.

A full accounting of our human fail-
ures by the 9/11 Commission has proven
that enhanced cooperation between law
enforcement and the intelligence com-
munity, not military action or not giv-
ing up our liberty at home, is the key
to thwarting international terrorism.
We should not have to sacrifice our lib-
erty to be safe.

We cannot allow the rules to change
to fit the whims of those in power. The
rules, the binding chains of the Con-
stitution, were written so it did not
matter who was in power. In fact, they
were written to protect us and our
rights from those who hold power with
good intentions. We are not governed
by saints or angels. Occasionally, we
will elect people, and there have been
times in history when those who come
into power are not angels. That is why
we have laws and rules that restrain
what the government can do. That is
why we have laws that protect us and
say we are innocent until proven
guilty. That is why we have laws that
say we should have a trial before a
judge and a jury of our peers before we
are sent off to some prison indefinitely.

Finally, the detainee provisions of
the Defense authorization bill do an-
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other grave harm to freedom. They
imply perpetual war for the first time
in the history of the United States. No
benchmarks are established that would
ever terminate the conflict with al-
Qaida, the Taliban, or other foreign
terrorist organizations. In fact, this
bill explicitly says that no part of this
bill is to imply any restriction on the
authorization of force.

When will the wars ever end? When
will these provisions end? No congres-
sional view is allowed or imagined. No
victory is defined. No peace is possible
if victory is made impossible by defini-
tion. To disavow the idea that the ex-
clusive congressional power to declare
war somehow allows the President to
continue war forever, at whim, I will
offer an amendment to this bill that
will deauthorize the war in Iragq. We
are bringing the troops home in Janu-
ary. Is there any reason why we should
have an open-ended commitment to
war in Iraqg when the war is ending?

If we need to go to war in Iraq again,
we should debate on it and vote on it.
It is an important enough matter that
we should not have an open-ended com-
mitment to the war in Iraq. The use of
military force must begin in Congress.
Our Founding Fathers separated those
powers and said Congress has the power
to declare war, and it is a precious and
important power. We should not give
that up to the President. We should not
allow the President to unilaterally en-
gage in war.

Congress should not be ignored or be
an afterthought in these matters and
must reclaim its constitutional duties.
These are important points of fact.
Know good and well that someday
there could be a government in power
that is shipping its citizens off for dis-
agreements. There are laws on the
books now that characterize who might
be a terrorist: someone missing fingers
on their hands is a suspect according to
the Department of Justice, someone
who has guns, someone who has ammu-
nition that is weatherproofed, someone
who has more than 7 days of food in
their house can be considered a poten-
tial terrorist.

If someone is suspected by these ac-
tivities, do we want the government to
have the ability to send them to Guan-
tanamo Bay for indefinite detention? A
suspect? We are not talking about
someone who has been tried and found
guilty; we are talking about someone
suspected of activities. But some of the
things that make us suspicious of ter-
rorism are having more than 7 days’
worth of food, missing fingers on their
hand, having weatherproofed ammuni-
tion, having several guns at their
house. Is that enough? Are we willing
to sacrifice our freedom for liberty?

I would argue that we should strike
these detainee provisions from this bill
because we are giving up our liberty.
We are giving up the constitutional
right to have due process before we are
sent to a prison. This is very impor-
tant. I think this is a constitutional
liberty we should not look at and
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blithely sign away to the Executive
power or to the military.

So I would call for support of the
amendment that will strike the provi-
sions on keeping detainees indefinitely,
particularly the fact that we can now,
for the first time, send American citi-
zens to prisons abroad. I think that is
a grave danger to our constitutional
liberty. I advise a vote to strike those
provisions from the bill.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Arizona.

Mr. McCAIN. Mr. President, I lis-
tened to the discussion by Senator
RAND PAUL, and I understand his the-
ory. Facts are stubborn things, and 27
percent of those who have been re-
leased have been back in the fight.
That is fact. That is fact. Some of
them have assumed leadership posi-
tions with al-Qaida. That is fact.

The Senator from Kentucky wants to
have a situation prevail where people
are released and go back in the fight
and kill Americans. That is his right.
He is entitled to that opinion. But
facts are stubborn things. The fact is 27
percent of detainees who were released
went back into the fight to try to kill
Americans.

The ACTING PRESIDENT pro tem-
pore. The Senator from Kentucky.

Mr. PAUL. With regard to releasing
prisoners, I am not asking that we re-
lease them. I think there probably have
been some mistakes with people who
have been let go. What I am asking
only is for due process, and we released
some of those people without any Kkind
of process and a flawed process. So we
did make a mistake.

Due process does not mean, and be-
lieving in the process does not mean
necessarily that we would release these
people. Due process often convicts.
Jose Padilla was given 17 years in pris-
on with due process. So I do not think
it necessarily follows that I am arguing
for releasing prisoners. I am simply ar-
guing that people, particularly Amer-
ican citizens in the United States, not
be sent to a foreign prison without due
process.

Mr. McCAIN. Mr. President, in re-
sponse to that, we are not arguing that
they be sent to a foreign prison. What
we are arguing is that they are des-
ignated as enemy combattants. When
they are enemy combatants, then they
are subject to the rules and the laws of
war. Again, I point out the fact that
there have been a number who have
been released who have reentered the
fight, and that kind of situation is not
something we want to prevail.

So as I said, facts are stubborn
things, and they are designated as
enemy combatants and will be treated
as such during the period of conflict.

Mr. PAUL. My question would be,
under the provisions, would it be pos-
sible that an American citizen then
could be declared an enemy combatant
and sent to Guantanamo Bay and de-
tained indefinitely?

Mr. McCAIN. I take it that as long as
the individual, no matter who they
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are—if they pose a threat to the secu-
rity of the United States of America,
they should not be allowed to continue
that threat. I think that is the opinion
of the American public, especially in
light of the facts I continue to repeat
to the Senator from Kentucky—that 27
percent of the detainees who were re-
leased got back in the fight and were
responsible for the deaths of Ameri-
cans. We need to take every step nec-
essary to prevent that from happening.
That is for the safety and security of
the men and women who are putting
their lives on the line in the armed
services.

I yield the floor.

Mr. DURBIN. Mr. President, is morn-
ing business time still pending?

The ACTING PRESIDENT pro tem-
pore. Yes.

Mr. DURBIN. I ask unanimous con-
sent that all morning business time be
yielded back unless there is a request
on the floor.

The ACTING PRESIDENT pro tem-
pore. Is there objection?

Without objection, it is so ordered.

Mr. DURBIN. I yield the floor.

———

NATIONAL DEFENSE AUTHORIZA-
TION ACT FOR FISCAL YEAR 2012

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senate will resume consideration of S.
1867, which the clerk will report.

The legislative clerk read as follows:

A Dbill (S. 1867) to authorize appropriations
for fiscal year 2012 for military activities of
the Department of Defense, for military con-
struction, and for defense activities of the
Department of Energy, to prescribe military
personnel strengths for such fiscal year, and
for other purposes.

Pending:

Levin/McCain amendment No. 1092, to bol-
ster the detection and avoidance of counter-
feit electronic parts.

Paul/Gillibrand amendment No. 1064, to re-
peal the Authorization for Use of Military
Force Against Iraq Resolution of 2002.

Merkley amendment No. 1174, to express
the sense of Congress regarding the expe-
dited transition of responsibility for mili-
tary and security operations in Afghanistan
to the Government of Afghanistan.

Feinstein amendment No. 1125, to clarify
the applicability of requirements for mili-
tary custody with respect to detainees.

Feinstein amendment No. 1126, to limit the
authority of Armed Forces to detain citizens
of the United States under section 1031.

Udall (CO) amendment No. 1107, to revise
the provisions relating to detainee matters.

Landriew/Snowe amendment No. 1115, to
reauthorize and improve the SBIR and STTR
programs, and for other purposes.

Franken amendment No. 1197, to require
contractors to make timely payments to
subcontractors that are small business con-
cerns.

Cardin/Mikulski amendment No. 1073, to
prohibit expansion or operation of the Dis-
trict of Columbia National Guard Youth
Challenge Program in Anne Arundel County,
MD.

Begich amendment No. 1114, to amend title
10, United States Code, to authorize space-
available travel on military aircraft for
members of the Reserve components, a mem-
ber or former member of a Reserve compo-
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nent who is eligible for retired pay but for
age, widows and widowers of retired mem-
bers, and dependents.

Begich amendment No. 1149, to authorize a
land conveyance and exchange at Joint Base
Elmendorf-Richardson, Alaska.

Shaheen amendment No. 1120, to exclude
cases in which pregnancy is the result of an
act of rape or incest from the prohibition on
funding of abortions by the Department of
Defense.

Collins amendment No. 1105, to make per-
manent the requirement for certifications
relating to the transfer of detainees at U.S.
Naval Station Guantanamo Bay, Cuba, to
foreign countries and other foreign entities.

Collins amendment No. 1155, to authorize
educational assistance under the Armed
Forces Health Professions Scholarship Pro-
gram for pursuit of advanced degrees in
physical therapy and occupational therapy.

Collins amendment No. 1158, to clarify the
permanence of the prohibition on transfers
of recidivist detainees at U.S. Naval Station
Guantanamo Bay, Cuba, to foreign countries
and entities.

Collins/Shaheen amendment No. 1180, re-
lating to man-portable air-defense systems
originating from Libya.

Inhofe amendment No. 1094, to include the
Department of Commerce in contract au-
thority using competitive procedures but ex-
cluding particular sources for establishing
certain research and development capabili-
ties.

Inhofe amendment No. 1095, to express the
sense of the Senate on the importance of ad-
dressing deficiencies in mental health coun-
seling.

Inhofe amendment No. 1096, to express the
sense of the Senate on treatment options for
members of the Armed Forces and veterans
for traumatic brain injury and post-trau-
matic stress disorder.

Inhofe amendment No. 1097, to eliminate
gaps and redundancies between the over 200
programs within the Department of Defense
that address psychological health and trau-
matic brain injury.

Inhofe amendment No. 1098, to require a re-
port on the impact of foreign boycotts on the
defense industrial base.

Inhofe amendment No. 1099, to express the
sense of Congress that the Secretary of De-
fense should implement the recommenda-
tions of the Comptroller General of the
United States regarding prevention, abate-
ment, and data collection to address hearing
injuries and hearing loss among members of
the Armed Forces.

Inhofe amendment No. 1100, to extend to
products and services from Latvia existing
temporary authority to procure certain
products and services from countries along a
major route of supply to Afghanistan.

Inhofe amendment No. 1101, to strike sec-
tion 166, relating to a transfer of Air Force
C-12 aircraft to the Army.

Inhofe amendment No. 1102, to require a re-
port on the feasibility of using unmanned
aerial systems to perform airborne inspec-
tion of navigational aids in foreign airspace.

Inhofe amendment No. 1093, to require the
detention at U.S. Naval Station Guantanamo
Bay, Cuba, of high-value enemy combatants
who will be detained long-term.

Casey amendment No. 1215, to require a
certification on efforts by the Government of
Pakistan to implement a strategy to
counterimprovised explosive devices.

Casey amendment No. 1139, to require con-
tractors to notify small business concerns
that have been included in offers relating to
contracts let by Federal agencies.

McCain (for Cornyn) amendment No. 1200,
to provide Taiwan with critically needed
U.S.-built multirole fighter aircraft to
strengthen its self-defense capability against
the increasing military threat from China.
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McCain (for Ayotte) amendment No. 1066,
to modify the Financial Improvement and
Audit Readiness Plan to provide that a com-
plete and validated full statement of budget
resources is ready by not later than Sep-
tember 30, 2014.

McCain (for Ayotte) modified amendment
No. 1067, to require notification of Congress
with respect to the initial custody and fur-
ther disposition of members of al-Qaida and
affiliated entities.

McCain (for Ayotte) amendment No. 1068,
to authorize lawful interrogation methods in
addition to those authorized by the Army
Field Manual for the collection of foreign in-
telligence information through interroga-
tions.

McCain (for Brown (MA)/Boozman) amend-
ment No. 1119, to protect the child custody
rights of members of the Armed Forces de-
ployed in support of a contingency oper-
ation.

McCain (for Brown (MA)) amendment No.
1090, to provide that the basic allowance for
housing in effect for a member of the Na-
tional Guard is not reduced when the mem-
ber transitions between Active Duty and
full-time National Guard duty without a
break in Active service.

McCain (for Brown (MA)) amendment No.
1089, to require certain disclosures from post-
secondary institutions that participate in
tuition assistance programs of the Depart-
ment of Defense.

McCain (for Wicker) amendment No. 1056,
to provide for the freedom of conscience of
military chaplains with respect to the per-
formance of marriages.

McCain (for Wicker) amendment No. 1116,
to improve the transition of members of the
Armed Forces with experience in the oper-
ation of certain motor vehicles into careers
operating commercial motor vehicles in the
private sector.

Udall (NM) amendment No. 1153, to include
ultralight vehicles in the definition of air-
craft for purposes of the aviation smuggling
provisions of the Tariff Act of 1930.

Udall (NM) amendment No. 1154, to direct
the Secretary of Veterans Affairs to estab-
lish an open burn pit registry to ensure that
members of the Armed Forces who may have
been exposed to toxic chemicals and fumes
caused by open burn pits while deployed to
Afghanistan or Iraq receive information re-
garding such exposure.

Udall (NM)/Schumer amendment No. 1202,
to clarify the application of the provisions of
the Buy American Act to the procurement of
photovoltaic devices by the Department of
Defense.

McCain (for Corker) amendment No. 1171,
to prohibit funding for any unit of a security
force of Pakistan if there is credible evidence
that the unit maintains connections with an
organization known to conduct terrorist ac-
tivities against the United States or U.S. al-
lies.

McCain (for Corker) amendment No. 1172,
to require a report outlining a plan to end
reimbursements from the Coalition Support
Fund to the Government of Pakistan for op-
erations conducted in support of Operation
Enduring Freedom.

McCain (for Corker) amendment No. 1173,
to express the sense of the Senate on the
North Atlantic Treaty Organization.

Levin (for Bingaman) amendment No. 1117,
to provide for national security benefits for
White Sands Missile Range and Fort Bliss.

Levin (for Gillibrand/Portman) amendment
No. 1187, to expedite the hiring authority for
the defense information technology/cyber
workforce.

Levin (for Gillibrand/Blunt) amendment
No. 1211, to authorize the Secretary of De-
fense to provide assistance to State National
Guards to provide counseling and reintegra-
tion services for members of Reserve compo-
nents of the Armed Forces ordered to Active
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Duty in support of a contingency operation,
members returning from such Active Duty,
veterans of the Armed Forces, and their fam-
ilies.

Merkley amendment No. 1239, to expand
the Marine Gunnery Sergeant John David
Fry Scholarship to include spouses of mem-
bers of the Armed Forces who die in the line
of duty.

Merkley amendment No. 1256, to require a
plan for the expedited transition of responsi-
bility for military and security operations in
Afghanistan to the Government of Afghani-
stan.

Merkley amendment No. 1257, to require a
plan for the expedited transition of responsi-
bility for military and security operations in
Afghanistan to the Government of Afghani-
stan.

Merkley amendment No. 1258, to require
the timely identification of qualified census
tracts for purposes of the HUBZone Program.

Leahy amendment No. 1087, to improve the
provisions relating to the treatment of cer-
tain sensitive national security information
under the Freedom of Information Act.

Leahy/Grassley amendment No. 1186, to
provide the Department of Justice necessary
tools to fight fraud by reforming the work-
ing capital fund.

Wyden/Merkley amendment No. 1160, to
provide for the closure of Umatilla Army
Chemical Depot, Oregon.

Wyden amendment No. 1253, to provide for
the retention of members of the Reserve
components on Active Duty for a period of 45
days following an extended deployment in
contingency operations or homeland defense
missions to support their reintegration into
civilian life.

Ayotte (for Graham) amendment No. 1179,
to specify the number of judge advocates of
the Air Force in the regular grade of briga-
dier general.

Ayotte (for McCain) modified amendment
No. 1230, to modify the annual adjustment in
enrollment fees for TRICARE Prime.

Ayotte (for Heller/Kirk) amendment No.
1137, to provide for the recognition of Jeru-
salem as the capital of Israel and the reloca-
tion to Jerusalem of the U.S. Embassy in
Israel.

Ayotte (for Heller) amendment No. 1138, to
provide for the exhumation and transfer of
remains of deceased members of the Armed
Forces buried in Tripoli, Libya.

Ayotte (for McCain) amendment No. 1247,
to restrict the authority of the Secretary of
Defense to develop public infrastructure on
Guam until certain conditions related to
Guam realignment have been met.

Ayotte (for McCain) amendment No. 1246,
to establish a commission to study the U.S.
force posture in East Asia and the Pacific re-
gion.

Ayotte (for McCain) amendment No. 1229,
to provide for greater cyber security collabo-
ration between the Department of Defense
and the Department of Homeland Security.

Ayotte (for McCain/Ayotte) amendment
No. 1249, to limit the use of cost-type con-
tracts by the Department of Defense for
major defense acquisition programs.

Ayotte (for McCain) amendment No. 1220,
to require Comptroller General of the United
States reports on the Department of Defense
implementation of justification and approval
requirements for certain sole-source con-
tracts.

Ayotte (for McCain/Ayotte) amendment
No. 1132, to require a plan to ensure audit
readiness of statements of budgetary re-
sources.

Ayotte (for McCain) amendment No. 1248,
to expand the authority for the overhaul and
repair of vessels to the United States, Guam,
and the Commonwealth of the Northern Mar-
iana Islands.
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Ayotte (for McCain) amendment No. 1250,
to require the Secretary of Defense to sub-
mit a report on the probationary period in
the development of the short takeoff,
vertical landing variant of the Joint Strike
Fighter.

Ayotte (for McCain) amendment No. 1118,
to modify the availability of surcharges col-
lected by commissary stores.

Sessions amendment No. 1182, to prohibit
the permanent stationing of more than two
Army brigade combat teams within the geo-
graphic boundaries of the U.S. European
Command.

Sessions amendment No. 1183, to require
the maintenance of a triad of strategic nu-
clear delivery systems.

Sessions amendment No. 1184, to limit any
reduction in the number of surface combat-
ants of the Navy below 313 vessels.

Sessions amendment No. 1185, to require a
report on a missile defense site on the east
coast of the United States.

Sessions amendment No. 1274, to clarify
the disposition under the law of war of per-
sons detained by the Armed Forces of the
United States pursuant to the Authorization
for Use of Military Force.

Levin (for Reed) amendment No. 1146, to
provide for the participation of military
technicians (dual status) in the study on the
termination of military technician as a dis-
tinct personnel management category.

Levin (for Reed) amendment No. 1147, to
prohibit the repayment of enlistment or re-
lated bonuses by certain individuals who be-
come employed as military technicians (dual
status) while already a member of a Reserve
component.

Levin (for Reed) amendment No. 1148, to
provide rights of grievance, arbitration, ap-
peal, and review beyond the adjutant general
for military technicians.

Levin (for Reed) amendment No. 1204, to
authorize a pilot program on enhancements
of Department of Defense efforts on mental
health in the National Guard and Reserves
through community partnerships.

Levin (for Reed) amendment No. 1294, to
enhance consumer credit protections for
members of the Armed Forces and their de-
pendents.

Levin amendment No. 1293, to authorize
the transfer of certain high-speed ferries to
the Navy.

Levin (for Boxer) amendment No. 1206, to
implement commonsense controls on the
taxpayer-funded salaries of defense contrac-
tors.

Chambliss amendment No. 1304, to require
a report on the reorganization of the Air
Force Materiel Command.

Levin (for Brown (OH)) amendment No.
1259, to link domestic manufacturers to de-
fense supply chain opportunities.

Levin (for Brown (OH)) amendment No.
1260, to strike 846, relating to a waiver of
“Buy American” requirements for procure-
ment of components otherwise producible
overseas with specialty metal not produced
in the United States.

Levin (for Brown (OH)) amendment No.
1261, to extend treatment of base closure
areas as HUBZones for purposes of the Small
Business Act.

Levin (for Brown (OH)) amendment No.
1262, to clarify the meaning of ‘‘produced”
for purposes of limitations on the procure-
ment by the Department of Defense of spe-
cialty metals within the United States.

Levin (for Brown (OH)) amendment No.
1263, to authorize the conveyance of the John
Kunkel Army Reserve Center, Warren, OH.

Levin (for Leahy) amendment No. 1080, to
clarify the applicability of requirements for
military custody with respect to detainees.

Levin (for Wyden) amendment No. 1296, to
require reports on the use of indemnification
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agreements in Department of Defense con-
tracts.

Levin (for Pryor) amendment No. 1151, to
authorize a death gratuity and related bene-
fits for Reserves who die during an author-
ized stay at their residence during or be-
tween successive days of inactive-duty train-
ing.

Levin (for Pryor) amendment No. 1152, to
recognize the service in the Reserve compo-
nents of the Armed Forces of certain persons
by honoring them with status as veterans
under law.

Levin (for Nelson (FL)) amendment No.
1209, to repeal the requirement for reduction
of survivor annuities under the Survivor
Benefit Plan by veterans’ dependency and in-
demnity compensation.

Levin (for Nelson (FL)) amendment No.
1210, to require an assessment of the advis-
ability of stationing additional DDG-51 class
destroyers at Naval Station Mayport, Flor-
ida.

Levin (for Nelson (FL)) amendment No.
1236, to require a report on the effects of
changing flag officer positions within the Air
Force Materiel Command.

Levin (for Nelson (FL)) amendment No.
1255, to require an epidemiological study on
the health of military personnel exposed to
burn pit emissions at Joint Base Balad.

Ayotte (for McCain) amendment No. 1281,
to require a plan for normalizing defense co-
operation with the Republic of Georgia.

Ayotte (for Blunt/Gillibrand) amendment
No. 1133, to provide for employment and re-
employment rights for certain individuals
ordered to full-time National Guard duty.

Ayotte (for Blunt) amendment No. 1134, to
require a report on the policies and practices
of the Navy for naming vessels of the Navy.

Ayotte (for Murkowski) amendment No.
1286, to require a Department of Defense in-
spector general report on theft of computer
tapes containing protected information on
covered beneficiaries under the TRICARE
program.

Ayotte (for Murkowski) amendment No.
1287, to provide limitations on the retire-
ment of C-23 aircraft.

Ayotte (for Rubio) amendment No. 1290, to
strike the national security waiver author-
ity in section 1032, relating to requirements
for military custody.

Ayotte (for Rubio) amendment No. 1291, to
strike the national security waiver author-
ity in section 1033, relating to requirements
for certifications relating to transfer of de-
tainees at U.S. Naval Station Guantanamo
Bay, Cuba, to foreign countries and entities.

Levin (for Menendez/Kirk) amendment No.
1414, to require the imposition of sanctions
with respect to the financial sector of Iran,
including the Central Bank of Iran.

The ACTING PRESIDENT pro tem-
pore. The Senator from Michigan is
recognized.

Mr. LEVIN. Mr. President, I ask
unanimous consent that the time be-
tween now and 12:15 be equally divided
between myself, working with Senator
McCAIN in opposition to the Udall
amendment, and controlled by Senator
UDALL.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. LEVIN. I understand there is a
pending UC that Senator UDALL is to
be recognized.

The ACTING PRESIDENT pro tem-
pore. Yes. Under the previous order,
the Senator from Colorado is recog-
nized.

AMENDMENT NO. 1107

Mr. UDALL of Colorado. Mr. Presi-

dent, I rise this morning to speak in
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favor of amendment 1107. First, let me
say that I know how hard Chairman
LEVIN and Ranking Member MCCAIN
have worked to craft a Defense Author-
ization Act to provide our Armed
Forces with the equipment, services,
and support they need to keep us safe.
I also thank my colleagues from the
Armed Services Committee, a number
of whom I see on the floor this morn-
ing, for their diligence and dedication
to this important work.

With that, let me turn to the amend-
ment itself. I want to start by thank-
ing the cosponsors of the amendment.
They include the chairwoman of the In-
telligence Committee, Senator FEIN-
STEIN; the chairman of the Judiciary
Committee, Senator LEAHY; and Sen-
ator WEBB, a former Secretary of the
Navy, someone whom I think we all re-
spect when it comes to national secu-
rity issues.

I also point out that this amendment
is Dbipartisan. Senator RAND PAUL
joined as a cosponsor this morning and
gave a very compelling floor speech a
few minutes ago. Senators WYDEN and
DURBIN have also recently cosponsored
it. I recognize their leadership as well.

Let me turn to the amendment itself.
A growing number of our colleagues
have strong concerns about the de-
tainee provisions in this bill. At the
heart of our concern is the concern
that we have not taken enough time to
listen to our counterterrorism commu-
nity and have not heeded the warnings
of the Secretary of Defense, Director of
National Intelligence, and the Director
of the FBI, who all oppose these provi-
sions. Equally concerning, we have not
had a single hearing on the detainee
matters to fully understand the impli-
cations of our actions.

My amendment would take out these
provisions and give us in the Congress
an opportunity to take a hard look at
the needs of our counterterrorism pro-
fessionals and respond in a measured
way that reflects the input of those
who are actually fighting our enemies.
Specifically, the amendment would re-
quire that our Defense intelligence and
law enforcement agencies report to
Congress with recommendations for
any additional authorities or flexi-
bility they need in order to detain and
prosecute terrorists. My amendment
would then ask for hearings to be held
so we can fully understand the views of
relevant national security experts.

In other words, I am saying let’s ask
our dedicated men and women who are
actually fighting to protect Americans
what they actually need to keep us
safe. This is a marked departure, in my
opinion, from the current language in
the bill, which was developed without
hearings, and seeks to make changes to
the law that our national security pro-
fessionals do not want and even oppose,
as I pointed out.

Like other challenging issues we face
here in the Senate, we should identify
the problem, hold hearings, gather
input from those affected by our ac-
tions, and then seek to find the most
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prudent solution. Instead, we have lan-
guage in the bill, which, while well in-
tended—of that there is no doubt—was
developed behind closed doors and is
being moved rather quickly through
our Congress. The Secretary of Defense
is warning us we may be making mis-
takes that will hurt our capacity to
fight terrorism at home and abroad.
The Director of National Intelligence
is telling us this language will create
more problems than it solves. The Di-
rector of the FBI is telling Congress
these provisions will erect hurdles that
will make it more difficult for our law
enforcement officials to collaborate in
their effort to protect American citi-
zens. And the President’s national se-
curity staff is recommending a veto of
the entire Defense authorization bill if
these provisions remain in the bill.

With this full spectrum of highly re-
spected officials and top counterterror-
ism professionals warning Congress not
to pass these provisions, we are being
asked to reject their advice and pass
them anyway—again, without any
hearings or further deliberation. I
don’t know what others think, but I
don’t think this is what the people of
Colorado expect us to do, and it is not
how I envision the Senate operating.

The provisions would dramatically
change broad counterterrorism efforts
by requiring law enforcement officials
to step aside and ask the Department
of Defense to take on a new role they
are not fully equipped for and do not
want. And by taking away the flexible
decisionmaking capacity of our na-
tional security team, by forcing the
military to now act as police, judge,
and jailer, these provisions could effec-
tively rebuild walls between our mili-
tary law enforcement and intelligence
communities that we have spent a dec-
ade tearing down.

The provisions that are in the bill—
to me and many others—appear to re-
quire the DOD to shift significant re-
sources away from their mission to
serve on all fronts all over the world.
This has real consequences, because we
have limited resources and limited
manpower. Again, I want to say that I
don’t think we would lose anything by
taking a little more time to discuss
and debate these provisions, but we
could do real harm to our national se-
curity efforts by allowing this lan-
guage to pass, and that is exactly what
our highest ranking national security
officers are warning us against doing.

You will note I am speaking in the
broadest terms here, but I did want to
speak to one particular area of con-
cern, to give viewers and my colleagues
a sense of what we face.

The provisions authorize the indefi-
nite military detention of American
citizens who are suspected of involve-
ment in terrorism—even those cap-
tured here in our own country, in the
United States—which I think should
concern each and every one of us.
These provisions could well represent
an unprecedented threat to our con-
stitutional liberties. Let me explain
why I think that is the case.
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Look, I agree if an American citizen
joins al-Qaida and takes up arms
against the United States that person
should be subject to the same process
as any other enemy combatant. But
what is not clear is what we do with
someone arrested in his home because
of suspected terrorist ties. These de-
tainee provisions would authorize that
person’s indefinite detention, but it
misses a critical point. How do we
know a citizen has committed these
crimes unless they are tried and con-
victed? Do we want to open the door to
domestic military police powers and
possibly deny U.S. citizens their due
process rights? If we do, I think that is
at least something that is worthy of a
hearing, and the American people
should be made aware of the changes
that will be forthcoming in the way we
approach civil liberties. But since our
counterterrorism officials are telling
us these provisions are a mistake, I am
not willing to both potentially limit
our fight against terrorism and simul-
taneously threaten the constitutional
freedoms Americans hold dear.

As I begin my remarks, I hope I have
projected my belief we have a solemn
obligation to pass the National Defense
Authorization Act, but we also have a
solemn obligation to make sure those
who are fighting the war on terror have
the best, most flexible, most powerful
tools possible. To be perfectly frank, I
am worried these provisions will dis-
rupt our ability to combat terrorism
and inject untested legal ambiguity
into our military’s operations and de-
tention practices.

We will hear some of our colleagues
tell us not to worry because the de-
tainee provisions are designed not to
hurt our counterterrorism efforts. We
all know the best laid plans can have
unintended consequences. While I am
sure the drafters of this language in-
tended the provisions to be interpreted
in a way that does not cause problems,
the counterterrorism community dis-
agrees and has outlined some very seri-
ous real world concerns. Stating in the
language there will not be any adverse
effects on mnational security doesn’t
make it so. These are not just words in
a proposed law. And those who will be
chartered to actually carry out these
provisions are urging us to reject them.
Shouldn’t we listen to their serious
concerns? Shouldn’t we think twice
about passing these provisions?

I have not received a single phone
call from a counterterrorism expert, a
professional in the field, or a senior
military official urging us to pass these
provisions. We have heard a wide range
of concerns expressed about the unin-
tended consequences of enacting these
detainee provisions but not a single
voice outside of Congress telling us
this will help us protect Americans or
make us safer.

In addition to our national security
team, which is urging us to oppose
these ©provisions, other important
voices are also asking us to stop, to
slow down, and to consider them more
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thoroughly. The American Bar Asso-
ciation, the ACLU, the International
Red Cross, the American Legion, and a
number of other groups have also ex-
pressed a wide range of serious con-
cerns.

Again, I want to underline, although
the language was crafted with the best
of intentions, there are simply too
many questions about the unintended
consequences of these provisions to
allow them to move forward without
further input from national security
experts through holding hearings and
engaging in further debate.

I am privileged to be a member of the
Armed Services Committee. I am truly
honored. As I have implied, and I want
to be explicit, I understand the impor-
tance of this bill. I understand what it
does for our military, which is why, in
sum, what I am going to propose with
my amendment is that we pass the
NDAA without these troubling provi-
sions but with a mechanism by which
we can consider in depth what is pro-
posed and, at a later date, include any
applicable changes in the law. It is not
only the right thing to do policywise,
it may very well protect this bill from
a veto. The clearest path toward giving
our men and women in uniform the
tools they need is to pass this amend-
ment and then send a clean National
Defense Authorization Act to the
President.

In the Statement of Administration
Policy, the President says the fol-
lowing—and I should again mention in
the Statement of Administration Pol-
icy there is a recommendation the
President veto the bill.

We have spent 10 years since September 11,
2001, breaking down the walls between intel-
ligence, military and law enforcement pro-
fessionals; Congress should not now rebuild
those walls and unnecessarily make the job
of preventing terrorist attacks more dif-
ficult.

These are striking words. They
should give us all pause as we face
what seems to be a bit of a rush to pass
these untested and legally controver-
sial restrictions on our ability to pros-
ecute terrorists.

I want to begin to close, and in so
doing I urge my colleagues to think
about the precedent we would set by
passing these provisions. We are being
told these detainee provisions are so
important we must pass them right
away, without a hearing or further de-
liberation. However, the Secretary of
Defense, at the same time, along with
the Director of National Intelligence
and the Director of the FBI, are all
urging us to reject the provisions and
take a closer look. Do we want to ne-
glect the advice of our trusted national
security professionals? I can’t think of
another instance where we would re-
buff those who are chartered with
keeping us safe.

If we in the Congress want to con-
strain the military and give our serv-
icemembers new responsibilities, as
these provisions would do, I believe we
should listen to what the Secretary of
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Defense has had to say about it. Sec-
retary Panetta is strongly opposed to
these changes, and I think we all know
before he held the job he has now, Sec-
retary of Defense Panetta was the Di-
rector of the CIA. He knows very well
the threats facing our country, and he
knows we cannot afford to make any
mistakes when it comes to keeping our
citizens safe. We have to be right every
time. The bad guys only have to be
right once.

This is a debate we need to have. It is
a healthy debate. But we ought to be
armed with all the facts and expertise
before we move forward. The least we
can do is take our time, be diligent,
and hear from those who will be af-
fected by these new and significant
changes in how we interrogate and
prosecute terrorists. As I have said be-
fore, it concerns me we would tell our
national security leadership—a bipar-
tisan national security leadership, by
the way—that we will not listen to
them and that Congress knows better
than they do. It doesn’t strike me that
is the best way to secure and protect
the American people.

That is why I filed amendment No.
1107. I think my amendment is a com-
monsense alternative that will protect
our constitutional principles and be-
liefs while continuing to keep our Na-
tion safe. The amendment has a clear
aim, which is to ensure we follow a
thorough process and hear all views be-
fore rushing forward with new laws
that could be harmful to our national
security. It is straightforward, it is
common sense, and I urge my col-
leagues to support the amendment.

Mr. President, I thank you for your
attention, and I yield the floor.

The ACTING PRESIDENT pro tem-
pore. Who yields time?

The Senator from Michigan.

Mr. LEVIN. Mr. President, we have
approximately a half hour on each side.
I am wondering how much time Sen-
ator GRAHAM needs?

Mr. GRAHAM. Ten minutes. Is that
too much? Five minutes.

Mr. LEVIN. Could you do 5 minutes?

Mr. GRAHAM. Seven?

Mr. LEVIN. We have, I think, seven
speakers on this side.

Mr. GRAHAM. I will try to be quick.

Mr. LEVIN. Can you try to do 8 min-
utes?

Mr. GRAHAM. I will try to do it as
quickly as I can.

Mr. LEVIN. I yield 8 minutes.

Mr. McCAIN. I object. We have had a
long time from the sponsor of the
amendment, the chief proponent; we
are going to have 10 minutes from the
Senator of Illinois. So I yield to the
Senator from South Carolina 10 min-
utes.

Mr. LEVIN. The Senator from Ari-
zona will control, if this is all right
with the Senator, half of our time. Will
that be all right?

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. GRAHAM. If the Chair will let
me know when 5 minutes has passed,
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because there are a lot of voices to be
heard on this issue, and I want them to
be heard. I am just one.

The ACTING PRESIDENT pro tem-
pore. The Chair will so advise.

Mr. GRAHAM. Let me start with my
good friend from Colorado. I respect
the Senator; I know his concerns. I
don’t agree.

I can remember being told by the
Bush administration: We don’t need
the Detainee Treatment Act. Every-
body said we didn’t need it, but they
were wrong. I remember being told by
the Vice President’s office during the
Bush administration: It is OK to take
classified evidence, show it to the jury,
the finder of fact, and not share it with
the accused, but you can share it with
his lawyer.

How would you like an American sol-
dier tried in a foreign land, where they
are sitting there in the chair won-
dering what the jury is talking about
and can’t even comment to their own
lawyer about the allegations against
them?

I have been down this road with ad-
ministrations and we worked in a bi-
partisan fashion to change some things
the Bush administration wanted to do
and I am glad we did it. We are work-
ing in a bipartisan fashion to change
some things this administration is
doing, and I hope we are successful, be-
cause if we fail, we are all going to be
worse for it.

Here are the facts: Under this provi-
sion of mandatory military custody,
for someone captured in the United
States, if they are an American citizen,
that provision does not apply to them.
But here is the law of the land right
now: If they are an American citizen
suspected of joining al-Qaida, being a
member of al-Qaida, they can be held
as an enemy combatant.

The Padilla case in South Carolina,
where the man was held 5 years as an
enemy combatant, went to the Fourth
Circuit Court of Appeals, and here is
what that court said: You can interro-
gate that person in an intelligence-
gathering situation. The only thing
you have to do is provide them a law-
yer for their habeas appeal review.

So here are the due process rights: If
our intelligence community or mili-
tary believe an American citizen is sus-
pected of being a member of al-Qaida,
the law of the land the way it is today,
an American citizen can be held as an
enemy combatant and questioned
about what role they play in helping
al-Qaida, and they do get due process.
Everybody held as an enemy here, at
Guantanamo Bay, captured in the
United States, goes before the Federal
judge, and the government has to
prove, by a preponderance of the evi-
dence, that the person is, in fact, an
enemy combatant. There is due proc-
ess. We don’t hold someone and say:
Good luck. They have to go before a
judge—a Federal court—and prove
their case as the government.
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Here is the question for the country.
Is it OK to hold, under military con-
trol, an American citizen who is sus-
pected of helping al-Qaida? You had
better believe it is OK.

My good friend from Colorado said
this repeals the Posse Comitatus Act.
The Posse Comitatus Act is a prohibi-
tion on our military being used for law
enforcement functions, and it goes
back to reconstruction.

This is the central difference between
us. I don’t believe fighting al-Qaida is a
law enforcement function. I believe our
military should be deeply involved in
fighting these guys at home and
abroad. The idea of somehow allowing
our military to hold someone captured
in the United States is a repeal of the
Posse Comitatus Act, you would have
to conclude that you view that as a law
enforcement function, where the mili-
tary has no reason or right to be there.
That is the big difference between us. 1
don’t want to criminalize the war.

To Senator LEVIN, thank you for
helping us this time around craft a bi-
partisan solution to a very real prob-
lem. The enemy is all over the world
and here at home. When people take up
arms against the United States and are
captured within the United States, why
should we not be able to use our mili-
tary and intelligence community to
question that person as to what they
know about enemy activity? The only
way we can do that is hold them in
military custody, and this provision
can be waived. It doesn’t apply to
American citizens. But the idea that an
American citizen helping al-Qaida
doesn’t get due process is a lie. They go
before a Federal court and the govern-
ment has to prove they are part of al-
Qaida.

Let me ask this to my colleagues on
the other side. What if the judge agrees
with the military or the intelligence
community making the case? Are you
going to require us to shut down the in-
telligence-gathering process, read them
their rights, and put them in Federal
court? That is exactly what you want,
and that will destroy our ability to
make us safe. If an American citizen is
held by the intelligence community or
the military and a Federal judge agrees
they were, in fact, a part of the enemy
force, that American citizen should be
interrogated to find out what they
know about the enemy, in a lawful
way, and you should not require this
country to criminalize what is an act
of war against the people of the United
States. They should not be read their
Miranda rights. They should not be
given a lawyer. They should be held hu-
manely in military custody and inter-
rogated about why they joined al-Qaida
and what they were going to do to all
of us. So this provision not only is nec-
essary to deal with real-world events;
it is written in the most flexible way
possible.

To this administration, the reason
we are on the floor today is it was your
idea to take Khalid Shaikh Mohammed
and put him in New York City and give
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him the rights of an American citizen
and criminalize the war by taking the
mastermind of 9/11 and making it a
crime and not an act of war.

The ACTING PRESIDENT pro tem-
pore. The Senator has spoken for 5
minutes.

Mr. GRAHAM. Thank you. I will
wrap up.
To Senator LEVIN and Senator

McCAIN, what they are accusing the
Senators of doing is not true. They are
codifying a process that will allow us
to intelligently and rationally deal
with people who are part of al-Qaida,
not political dissidents.

If someone doesn’t like President
Obama, we are not going to arrest
them. I am getting phone calls about
that. That is a bunch of garbage. A per-
son can say anything they want about
the President or me, they just can’t
join al-Qaida and expect to be treated
as if it were a common crime. When
someone joins al-Qaida, they haven’t
joined the Mafia. They are not joining
a gang. They are joining people who
are bent on our destruction, and they
are a military threat. If you don’t be-
lieve they are a military threat, vote
for Senator UDALL. If you believe al-
Qaida represents a threat to us at
home and abroad, give our intelligence
and military agencies statutory guid-
ance and authority to do things that
need to be clear rather than uncertain.

We are 10 years into this war. Con-
gress needs to speak. This is your
chance to speak. I am speaking today.
Here is what I am saying to my col-
leagues on the other side and to the
world at large: If you join al-Qaida, you
suffer the consequences of being killed
or captured. If you are an American
citizen and you betray your country,
you are going to be held in military
custody and you are going to be ques-
tioned about what you know. You are
not going to be given a lawyer if our
national security interests dictate that
you not be given a lawyer and go into
the criminal justice system because we
are not fighting a crime, we are fight-
ing a war.

There is more due process in this bill
than at any other time in any other
war. I am proud of the work product.
There are checks and balances in this
bill that we have been working on for
10 years. The mandatory provisions do
not apply to American citizens. They
can be waived if they impede in an in-
vestigation. We are trying to provide
tools and clarity that have been miss-
ing for 10 years. This is your chance to
speak on the central issue 10 years
after the attacks of 9/11. Are we at war
or are we fighting a crime? I believe we
are at war, and the due process rights
associated with war are in abundance
and beyond anything ever known in
any other war.

What this amendment does is it de-
stroys the central concept that we are
trying to present to the body and to
the country; that we are facing an
enemy—and not a common criminal or-
ganization—that will do anything and
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everything possible to destroy our way
of life. Let’s give our law enforcement
and military community the clarity
they have been seeking and I think
now they will have.

To the administration, with all due
respect, you have engaged in one epi-
sode after another to run away from
the fact that we are fighting a war and
not a crime. When the Bush adminis-
tration tried to pass policies that un-
dercut our ability to fight this war and
maintain our values, I pushed back. I
am not asking any more of the people
on the other side than I ask of myself.
When the Bush administration asked
me, and others, to do things that I
thought undercut our values, I said no.
Now we have an opportunity to tell
this administration we respect their
input, but what we are trying to do
needs to be done, not for just this time
but for the future.

Ladies and gentlemen, either we are
going to fight this war to win it and to
keep us safe or we are going to lose the
concept that there is a difference be-
tween taking up arms against the
United States and being a common
criminal.

In conclusion, Khalid Shaikh Mo-
hammed and all those who buy into
what he is selling present a threat to
us far different than any common
criminal, and our laws should reflect
that.

Senators LEVIN and MCCAIN have cre-
ated a legal system for the first time in
10 years that recognizes we are fighting
a war within our values. I hope we get
a strong bipartisan vote for the tools in
this bill.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Colorado.

Mr. UDALL of Colorado. Mr. Presi-
dent, how much time do we have re-
maining?

The ACTING PRESIDENT pro tem-
pore. The Senator has 15%2 minutes.

Mr. UDALL of Colorado. Before I rec-
ognize Senator DURBIN for 8 minutes, I
just wish to respond to my friend, the
Senator from South Carolina.

Mr. MCcCCAIN. Mr. President,
much time is on this side?

The ACTING PRESIDENT pro tem-
pore. There is 5 minutes remaining.

Mr. UDALL of Colorado. The Senator
from South Carolina is broadly ad-
mired in the Senate. If I am ever in
court, I want him to be my lawyer.

I would point out, however, that
what I am proposing wouldn’t destroy
the system we have in place—a system,
by the way, that has resulted in the
convictions of numerous terrorists
with life sentences. What I am asking
is to listen to those who are on the
frontlines who are fighting against ter-
rorists and terrorism who have said
they have concerns about this new pro-
posal and would like a greater amount
of time to vet it and consider it.

I yield 8 minutes to the Senator from
Illinois.

The ACTING PRESIDENT pro tem-
pore. The Senator from Illinois.

how
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Mr. DURBIN. Mr. President, I have
the greatest respect for Senator CARL
LEVIN and Senator JOHN MCCAIN. They
have done an extraordinary job on the
Defense authorization bill. I would say,
by and large, this bill would not have
engendered the controversy that brings
us to the floor today but for this provi-
sion, because it is a critically impor-
tant provision which has drawn the at-
tention not just of those in the mili-
tary community—which they, of
course, would expect in a Defense au-
thorization bill—but also the attention
of those in the intelligence community
and the law enforcement community
across the United States, as well as the
President of the United States.

The provision which they include in
this bill is a substantial and dramatic
departure in American law when it
comes to fighting terrorism. I salute
Senator UDALL for bringing it to the
attention of the committee and now to
the floor; that before we take this step
forward, we should reflect and pass the
Udall amendment which calls for the
necessary agencies of government—law
enforcement, intelligence, and mili-
tary—to reflect on the impact of this
decision, not just on the impact of
America’s security but on America’s
commitment to constitutional prin-
ciples. This is a fundamental issue
which is being raised, and it should be
considered ever so seriously. We need
to ask ourselves, 10 years after 9/11,
why are we prepared to engage in a re-
write of the laws on fighting terrorism?

Thank God we meet in this Chamber
today with no repeat of 9/11. Through
President George Bush and President
Barack Obama, America has been safe.
Yes, there are people who threaten us,
and they always will, but we have risen
to that challenge with the best mili-
tary in the world, with effective law
enforcement, and without giving away
our basic values and principles as
Americans.

Take a look at the provision in this
bill which Senator UDALL is addressing.
Who opposes this provision? I will tell
you who opposes it. Secretary of De-
fense Leon Panetta, who passed out of
this Chamber with a 100-to-0 vote of
confidence in his leadership, has told
us don’t do this; this is a mistake in
this provision.

Secondly, the law enforcement com-
munity, from Attorney General Eric
Holder to the Director of the Federal
Bureau of Investigation, has told us it
is a mistake to pass this measure, to
limit our ability to fight terrorism.
And the intelligence community as
well; the Director of National Intel-
ligence tells us this is a mistake.

Is it any wonder Senator UDALL
comes to the floor and others join him
from both sides of the aisle saying, be-
fore we make this serious change in
policy in America, ask ourselves: Have
we considered the impact this will have
on our Nation’s security, our ability to
interrogate witnesses, and our commit-
ment to constitutional principles?

When I take a look at the letter that
was sent to us by the Director of the
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Federal Bureau of Investigation, Rob-
ert Mueller, I have to reflect on the
fact that Director Mueller was ap-
pointed by President George W. Bush
and reappointed by President Barack
Obama. I respect him very much. He
has warned this Senate: Do not pass
this provision in the Defense authoriza-
tion bill. It may adversely impact ‘‘our
ability to continue ongoing inter-
national terrorism investigation.”

If this provision had been offered by
a Democrat under Republican George
W. Bush, the critics would have come
to the floor and said: How could you
possibly tie the hands of the President
when he is trying to keep America
safe?

The Director of the Federal Bureau
of Investigation has made it clear the
passage of this provision in this bill
will limit the flexibility of the admin-
istration to combat terrorism. It will
create uncertainty for law enforce-
ment, intelligence, and defense offi-
cials regarding how they handle sus-
pected terrorists and raise serious con-
stitutional concerns. Listen, all those
things are worthy of debate were it not
for the record that for 10 years Amer-
ica has been safe. It has been safe be-
cause of a Republican President and a
Democratic President using the forces
at hand to keep us safe. If we were
coming here with some record of fail-
ure when it comes to keeping America
safe, it is one thing, but we have a
record of positive success. This notion
that there is no way to keep America
safe without military tribunals and
commissions defies logic and defies ex-
perience.

Since 9/11, over 300 suspected terror-
ists have been successfully prosecuted
in article IIT criminal courts in Amer-
ica. Yes, they have been read the Mi-
randa rights, and, yes, they have been
prosecuted and sent to prison, the most
recent being the Underwear Bomber,
who pled guilty just weeks ago in the
article IIT criminal courts. During this
same period of time, when it comes to
military commissions and tribunals,
how many alleged terrorists have been
convicted? Six. The score, my friends,
if you are paying attention, is 300 to 6.
President Bush and President Obama
used our article IIT criminal courts ef-
fectively to keep America safe, and in
those instances where they felt mili-
tary tribunals could do it best, they
turned to them with some success.

I might add, to those who want to
just change the law again when it
comes to military tribunals, this is the
third try. Twice we have tried to write
the language on military tribunals and
commissions. It has been sent ulti-
mately across the street to the Su-
preme Court and rejected. They told us
to start over. Do we want to risk that
again? Do we want to jeopardize the
prosecution of an alleged terrorist be-
cause we want to test out a new legal
and constitutional theory? I hope not.

I ask unanimous consent to have
printed in the RECORD the letter from
the Director of the FBI.
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There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

U.S. DEPARTMENT OF JUSTICE,
FEDERAL BUREAU OF INVESTIGATION,
Washington, DC, November 28, 2011.
Hon. CARL LEVIN,
Chairman, Committee on Armed Services,
U.S. Senate, Washington, DC.

DEAR MR. CHAIRMAN: I am writing to ex-
press concerns regarding the impact of cer-
tain aspects of the current version of Section
1032 of the National Defense Authorization
Act for Fiscal Year 2012. Because the pro-
posed legislation applies to certain persons
detained in the United States, the legislation
may adversely impact our ability to con-
tinue ongoing international terrorism inves-
tigations before or after arrest, derive intel-
ligence from those investigations, and may
raise extraneous issues in any future pros-
ecution of a person covered by Section 1032.

The legislation as currently proposed
raises two principal concerns. First, by es-
tablishing a presumption of military deten-
tion for covered individuals within the
United States, the legislation introduces a
substantial element of uncertainty as to
what procedures are to be followed in the
course of a terrorism investigation in the
United States. Even before the decision to
arrest is made, the question of whether a
Secretary of Defense waiver is necessary for
the investigation to proceed will inject un-
certainty as to the appropriate course for
further investigation up to and beyond the
moment when the determination is made
that there is probable cause for an arrest.

Section 1032 may be read to divest the FBI
and other domestic law enforcement agen-
cies of jurisdiction to continue to inves-
tigate those persons who are known to fall
within the mandatory strictures of section
1032, absent the Secretary’s waiver. The leg-
islation may call into question the FBI’s
continued use or scope of its criminal inves-
tigative or national security authorities in
further investigation of the subject. The leg-
islation may restrict the FBI from using the
grand jury to gather records relating to the
covered person’s communication or financial
records, or to subpoena witnesses having in-
formation on the matter. Absent a statutory
basis for further domestic investigation, Sec-
tion 1032 may be interpreted by the courts as
foreclosing the FBI from conducting any fur-
ther investigation of the covered individual
or his associates.

Second, the legislation as currently draft-
ed will inhibit our ability to convince cov-
ered arrestees to cooperate immediately, and
provide critical intelligence. The legislation
introduces a substantial element of uncer-
tainty as to what procedures are to be fol-
lowed at perhaps the most critical time in
the development of an investigation against
a covered person. Over the past decade we
have had numerous arrestees, several of
whom would arguably have been covered by
the statute, who have provided important in-
telligence immediately after they have been
arrested, and in some instances for days and
weeks thereafter. In the context of the ar-
rest, they have been persuaded that it was in
their best interests to provide essential in-
formation while the information was current
and useful to the arresting authorities.

Nonetheless, at this crucial juncture, in
order for the arresting agents to proceed to
obtain the desired cooperation, the statute
requires that a waiver be obtained from the
Secretary of Defense, in consultation with
the Secretary of State and the Director of
National Intelligence, with certification by
the Secretary to Congress that the waiver
was in the national security interests of the
United States. The proposed statute ac-
knowledges that this is a significant point in
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an ongoing investigation. It provides that
surveillance and intelligence gathering on
the arrestee’s associates should not be inter-
rupted. Likewise, the statute provides that
an ongoing interrogation session should not
be interrupted.

These limited exceptions, however, fail to
recognize the reality of a counterterrorism
investigation. Building rapport with, and
convincing a covered individual to cooperate
once arrested, is a delicate and time sen-
sitive skill that transcends any one interro-
gation session. It requires coordination with
other aspects of the investigation. Coordina-
tion with the prosecutor’s office is also often
an essential component of obtaining a de-
fendant’s cooperation. To halt this process
while the Secretary of Defense undertakes
the mandated consultation, and the required.
certification is drafted and provided to Con-
gress, would set back our efforts to develop
intelligence from the subject.

We appreciate that Congress has sought to
address our concerns in the latest version of
the bill, but believe that the legislation as
currently drafted remains problematic for
the reasons set forth above. We respectfully
ask that you take into account these con-
cerns as Congress continues to consider Sec-
tion 1032.

Sincerely,
ROBERT S. MUELLER III,
Director.

Mr. DURBIN. Let me also say that
section 1031 of this bill is one that defi-
nitely needs to be changed, if not
eliminated. It will, for the first time in
the history of the United States of
America, authorize the indefinite de-
tention of American citizens in the
United States. I have spoken to the
chairman of the committee, who said
he is open to language that would try
to protect us from that outcome. But
the language as written in the bill, un-
fortunately, will allow for the indefi-
nite detention of American citizens for
the first time. The administration
takes this seriously. We should too.
They have said they will veto the bill
without changes in this particular pro-
vision.

I hope we will step back and look at
a record of success in keeping America
safe and not try to reinvent our Con-
stitution on the floor of the Senate. I
believe we ought to give to every Presi-
dent, Democratic and Republican, all
of the tools and all of the weapons they
need to keep America safe. Tying their
hands may give us some satisfaction on
the floor of the Senate for a moment,
but it won’t keep America safe.

I reserve the remainder of my time.

I yield the floor.

The PRESIDING OFFICER (Mr.
MERKLEY). The Senator from Michigan.

Mr. LEVIN. Mr. President, I yield
myself 10 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LEVIN. There have been so many
misstatements and facts that have
been made, it is hard to keep up with
them. Let me just take the last state-
ment the Senator from Illinois made
about changing military tribunal law.
There is no change in military tribunal
law whatsoever made in this bill. I am
going to address the other
misstatements that have been made by
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my friends and colleagues, but that
was the most recent, so I just want to
take on that one first.

In terms of constitutional provisions,
the ultimate authority on the Con-
stitution of the United States is the
Supreme Court of the United States.
Here is what they have said in the
Hamdi case about the issue both of our
friends have raised about American
citizens being subject to the law of
war.

A citizen—the Supreme Court said
this in 2004—no less than an alien can
be part of supporting forces hostile to
the United States and engaged in
armed conflict against the TUnited
States. Such a citizen—referring to an
American citizen—if released, would
pose the same threat of returning to
the front during the ongoing conflict.
And here is the bottom line for the Su-
preme Court. If we just take this one
line out of this whole debate, it would
be a breath of fresh air to cut through
some of the words that have been used
here this morning—one line. ‘“There is
no bar to this Nation’s holding one of
its own citizens as an enemy combat-
ant.” That is not me, that is not Sen-
ator GRAHAM, and that is not Senator
MCcCAIN. That is the Supreme Court of
the United States recently. ‘“‘There is
no bar to this Nation’s holding one of
its own citizens as an enemy combat-
ant.”

Mr. GRAHAM. Would the Senator
yield for a question?

Mr. LEVIN. I would rather not at
this point.

There are a number of sections in
this bill. My dear friend Senator UDALL
says ‘‘these sections’ as though there
are a whole bunch of sections that are
at issue. There is really only one sec-
tion that is at issue here, and that is
section 1032, and that is the so-called
mandatory detention section which has
a waiver in it.

Section 1031 was written and ap-
proved by the administration. Section
1031, which my friend from Illinois has
just said is an abomination, was writ-
ten and approved by the administra-
tion. Now, section 1031 is the authority
section. This authorizes. It doesn’t
mandate anything with the waiver;
section 1032 does. Section 1031—and
now I am going to use the words in the
administration’s own so-called SAP, or
Statement of Administration Policy.
This is what the administration says
about section 1031: The authorities
codified in this section already exist.
So they don’t think it is necessary—
1031—but they don’t object to it. Those
are their words—the authorities in 1031
already exist. They do. What this does
is incorporate already existing authori-
ties from section 1031—unnecessary in
the view of the administration, yes,
but they helped write it and they ap-
proved it. We made changes in it.

We have made so many changes in
this language to satisfy the adminis-
tration, I think it all comes down to
one section: 1032. Section 1032 is the
issue, not all of the sections, by the
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way, that would be stricken by the
Udall amendment. The Udall amend-
ment would strike all the sections, but
it really comes down to section 1032.

In 1032 is the so-called mandatory
provision, which, by the way, does not
apply to American citizens. I better
say that again. Senator GRAHAM said
it, but let me say it again. The most
controversial provision—probably the
only one in this bill—is section 1032.
Section 1032 says: The requirement to
detain a person in military custody
under this section does not extend to
the citizens of the United States. I
guess that is the second thing I would
like for colleagues to take away from
what I say, is that section—and Sen-
ator GRAHAM said the same thing. Sec-
tion 1032—the mandatory section that
has the waiver in it—does not, by its
own words, apply to citizens of the
United States. It has a waiver provi-
sion in it to make this flexible.

The way in which 1032 operates is it
says that if it is determined that a per-
son is a member of al-Qaida, then that
person will be held in military deten-
tion. They are at war with us, folks.
Al-Qaida is at war with us. They
brought that war to our shores. This is
not just a foreign war. They brought
that war to our shores on 9/11. They are
at war with us. The Supreme Court
said—and I will read these words
again—that there is no bar to this Na-
tion holding one of its own citizens as
an enemy combatant. They brought
this war to us, and if it is determined
that even an American citizen is a
member of al-Qaida, then you can
apply the law of war, according to the
Supreme Court. That is not according
to the Armed Services Committee, our
bill, or any one of us; that is the Su-
preme Court speaking.

Who determines it? We say, to give
the administration the flexibility that
they want, the administration makes
that determination. The procedures to
make that determination—who writes
those procedures? We don’t write them.
Explicitly, the executive branch writes
those procedures. Can those procedures
interfere with an ongoing interrogation
or investigation? No. By our own lan-
guage, it says they shall not interfere
with interrogation or intelligence
gathering. That is all in here. The only
way this could interfere with an oper-
ation of the executive branch is if they
themselves decided to interfere in their
own operation. They are explicitly
given the authority to write the proce-
dures.

I think we ought to debate about
what is in the bill, and what is in the
bill is very different from what our col-
leagues who support the Udall amend-
ment have described. Yes, we are at
war, and, yes, we should codify how we
handle detention, and this is an effort
to do that. And as the administration
itself says, we are not changing any-
thing here in terms of section 1031. We
are simply codifying existing law.

The issue really relates to 1032, and
that is what we ought to debate.
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Should somebody—when it has been de-
termined by procedures adopted by the
executive branch—who has been deter-
mined to be a member of an enemy
force who has come to this Nation or is
in this Nation to attack us as a mem-
ber of a foreign enemy, should that per-
son be treated according to the laws of
war? The answer is yes. But should
flexibility be in here so the administra-
tion can provide a waiver even in that
case? Yes.

Finally, as far as civilian trials, I
happen to agree with my friend from I1-
linois, and he is a dear friend of mine.
Civilian trials work. There is nothing
in this provision that says civilian
trials won’t be used even if it is deter-
mined that somebody is a member of
al-Qaida. Not only doesn’t it prevent
civilian trials from being used, we ex-
plicitly provide that civilian trials are
available in all cases. It is written
right in here. I happen to like civilian
trials a lot. I participated in a lot of
them, and they are very appropriate,
and we have a good record. In the case
the Senator from Illinois mentioned,
that case was a Michigan case. I know
a lot about that case. It was the right
way to go. I prefer civilian trials in
many, many cases. This bill does not
say we are going to be using military
commissions in lieu of civilian trials.
That is a decision we leave where it be-
longs—in the executive branch.

But we do one thing in this bill in
section 1031 that needs to be said. We
are at war with al-Qaida, and people
determined to be part of al-Qaida
should be treated as people who are at
war with us. But even with that state-
ment, we give the administration a
waiver. That is how much flexibility
we give to the executive branch.

Mr. President, how much time have I
used?

The PRESIDING OFFICER. The Sen-
ator has 3% minutes remaining.

Mr. LEVIN. I yield the floor.

Mr. MCCAIN. Mr. President,
much time remains on both sides?

The PRESIDING OFFICER. The Sen-
ator from Arizona has just over 5 min-
utes. The Senator from Colorado has 8
minutes.

The PRESIDING OFFICER. The Sen-
ator from Colorado.

Mr. UDALL of Colorado. Mr. Presi-
dent, I want to clarify for the record
before I recognize Senator WEBB for 5
minutes that some here have claimed
that the Supreme Court’s Hamdi deci-
sion upheld the indefinite detention of
U.S. citizens captured in the United
States.

It did no such thing. Hamdi was cap-
tured in Afghanistan, not the United
States. Justice O’Connor, the author of
the opinion, was very careful to say
that the Hamdi decision was limited to
“individuals who fought against the
United States in Afghanistan as part of
the Taliban.” I think that is important
to be included in the RECORD.

I yield to Senator WEBB for 5 min-
utes.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

how
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Mr. WEBB. Mr. President, I would
like to say that I believe the Senator
from Colorado has a good point. I say
that as someone who is a strong sup-
porter of military commissions, who in
many cases has aligned himself with
my good friend the Senator from South
Carolina and Senator McCAIN as well
on these issues. To me, this is not a ju-
risdictional issue, and it is not an issue
about whether we should be holding
people under military commissions
under the right cases or under military
detention under the right cases.

My difficulty and the reason I sup-
port what Senator UDALL is doing is in
the statutory language itself. I say this
as someone who spent a number of
years drafting this kind of legislation
as a committee counsel. I have gone
back over the last 2 days again and
again, reading these sections against
each other—1031 and 1032 particularly—
and I am very concerned about how
this language would be interpreted, not
in the here and now, as we see the sta-
bility we have brought to our country
since 9/11, but what if something were
to happen and we would be under more
of a sense of national emergency and
this language would be interpreted for
broader action.

The reason I have this concern is we
are talking here about the conditions
under which our military would be sent
into action inside our own borders. In
that type of situation, we need to be
very clear and we must very narrowly
define how they would be used and,
quite frankly, if they should be used at
all inside our borders. I think that is
the concern we are hearing from people
such as the Director of the FBI and the
Secretary of Defense.

I am also very concerned about the
notion of the protection of our own
citizens and our legal residents from
military action inside our own coun-
try. I think these protections should be
very clearly stated. There is a lot of
vagueness in this language.

What the Senator from Colorado is
proposing is that we clarify these con-
cepts—that we take this provision out
and clarify the concepts. Protections
are in place in our country. We are not
leaving our country vulnerable. In fact,
I think we are going to make it a much
more healthy legal system if we do
clarify these provisions.

That is the reason I am here on the
floor to support what Senator UDALL is
saying. I know the emotion and the en-
ergy Senator LEVIN has put into this,
and I respect him greatly. I happen to
believe we need to do a better job of
clarifying our language.

I spent 16 years, on and off, writing in
Hollywood. One of the things that
came to me when I was comparing
these sections is that this is kind of
the danger we get in when we get to
the fourth or the fifth screenwriter in-
volved in a story. We want to fix one
thing and we are not fixing the whole
thing.

I greatly respect the legitimacy of
the effort that is put into this. But
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when we read section 1031 against sec-
tion 1032, there are questions about
what would happen to American citi-
zens under an emergency. Let’s take,
for instance, what happened in this
country after Hurricane Katrina. It is
not a direct parallel, but we can see the
extremes people went to under a feel-
ing of emergency and vulnerability. We
had people who were deputized as U.S.
marshals in New Orleans, and we could
see them on CNN putting rifles inside
people’s cars, stopping them on the
street, going into people’s houses, mak-
ing a decision—which later was re-
scinded—that they were going to take
people’s guns away from them. The
vagueness in a lot of this language will
not guarantee against these types of
conduct on a larger scale if a situation
were more difficult and dangerous than
it is today.

Section 1031, which Senator LEVIN
mentioned, may be clear to the admin-
istration but it is not that clear to me,
when they talk about a covered person.
This isn’t simply al-Qaida, depending
on how one wants to interpret it, in a
time of national emergency. It is a per-
son who is a part of or who substan-
tially supported al-Qaida, the Taliban,
or associated forces that are engaged in
hostilities against the United States or
its coalition partners, including any
person who has committed a bellig-
erent act. We might be able to agree to
what that means here on the Senate
floor today, but we don’t know how
that might be interpreted in a time of
national emergency. I am not pre-
dicting that it will; I am saying we
should have the certainty that it will
not.

The PRESIDING OFFICER. The Sen-
ator has consumed 5 minutes.

Mr. WEBB. OK. Similar concerns also
revolve around the definitions in terms
of the applicability of U.S. citizens and
lawful resident aliens when we go to
the words ‘‘requirement does not ex-
tend.” What about an option? These
are the types of concerns I have. We
should have language that very clearly
makes everyone understand the condi-
tions under which we would be using
the U.S. military inside the borders of
the United States.

I yield the floor.

Mr. LEAHY. Mr. President, the
Udall-Webb-Leahy-Feinstein-Durbin-
Paul-Wyden amendment would remove
the very troubling detention subtitle
from the National Defense Authoriza-
tion Act for Fiscal Year 2012. I am a co-
sponsor of this amendment because I
believe the detention subtitle is deeply
flawed. We should hear from the Pen-
tagon and other agencies about what
they believe to be the appropriate role
of the Armed Forces in detaining and
prosecuting terrorism suspects. Unfor-
tunately, the language in the bill be-
fore us blatantly disregards the con-
cerns of these agencies.

Contrary to statements by the bill’s
authors, the current version of the de-
tention subtitle, considered by the Sen-
ate Armed Services Committee, SASC
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on November 15, contains virtually all
of the same concerns as the earlier
version of the bill. The changes made
by SASC do not correct the problems
that have been raised by the adminis-
tration.

Since the SASC marked up the new
version, we have received several let-
ters from the administration in opposi-
tion to the new language. Secretary
Panetta, Director of National Intel-
ligence Clapper, and FBI Director
Mueller, have all written to Senate
leaders in opposition of the language.
That means this language is opposed
by each of the agencies whose officers
in the field will be directly affected by
it.

Just yesterday, Director Mueller
wrote that the ‘‘legislation introduces
a substantial element of uncertainty”’
into terrorism investigations. Sec-
retary Panetta wrote that the legisla-
tion ‘“‘may needlessly complicate ef-
forts by frontline law enforcement pro-
fessionals to collect critical intel-
ligence.” Director Clapper wrote that
‘“the various detention provisions . . .
would introduce unnecessary rigidity”’
into investigations. And we have a
Statement of Administration Policy
raising very strong objections to some
of these provisions. I ask unanimous
consent to place these letters and the
Statement of Administration Policy in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

THE SECRETARY OF DEFENSE,
DEFENSE PENTAGON,
Washington, DC, Nov. 15, 2011.
The Hon. CARL LEVIN,
Chairman, Committee on Armed Services, U.S.
Senate, Washington, DC.

DEAR MR. CHAIRMAN: I write to express the
Department of Defense’s principal concerns
with the latest version of detainee-related
language you are considering including in
the National Defense Authorization Act
(NDAA) for Fiscal Year 2012. We understand
the Senate Armed Services Committee is
planning to consider this language later
today.

We greatly appreciate your willingness to
listen to the concerns expressed by our na-
tional security professionals on the version
of the NDAA bill reported by the Senate
Armed Services Committee in June. I am
convinced we all want the same result—flexi-
bility for our national security professionals
in the field to detain, interrogate, and pros-
ecute suspected terrorists. The Department
has substantial concerns, however, about the
revised text, which my staff has just received
within the last few hours.

Section 1032. We recognize your efforts to
address some of our objections to section
1032. However, it continues to be the case
that any advantages to the Department of
Defense in particular and our national secu-
rity in general in section 1032 of requiring
that certain individuals be held by the mili-
tary are, at best, unclear. This provision re-
strains the Executive Branch’s options to
utilize, in a swift and flexible fashion, all the
counterterrorism tools that are now legally
available.

Moreover, the failure of the revised text to
clarify that section 1032 applies to individ-
uals captured abroad, as we have urged, may
needlessly complicate efforts by frontline
law enforcement professionals to collect
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critical intelligence concerning operations
and activities within the United States.

Next, the revised language adds a new
qualifier to ‘‘associated force’—‘‘that acts in
coordination with or pursuant to the direc-
tion of al-Qaeda.” In our view, this new lan-
guage unnecessarily complicates our ability
to interpret and implement this section.

Further, the new version of section 1032
makes it more apparent that there is an in-
tent to extend the certification requirements
of section 1033 to those covered by section
1032 that we may want to transfer to a third
country. In other words, the certification re-
quirement that currently applies only to
Guantanamo detainees would permanently
extend to a whole new category of future
captures. This imposes a whole new restraint
on the flexibility we need to continue to pur-
sue our counterterrorism efforts.

Section 1033. We are troubled that section
1033 remains essentially unchanged from the
prior draft, and that none of the Administra-
tion’s concerns or suggestions for this provi-
sion have been adopted. We appreciate that
revised section 1033 removes language that
would have made these restrictions perma-
nent, and instead extended them through
Fiscal Year 2012 only. As a practical matter,
however, limiting the duration of the restric-
tions to the next fiscal year only will have
little impact if Congress simply continues to
insert these restrictions into legislation on
an annual basis without ever revisiting the
substance of the legislation. As national se-
curity officials in this Department and else-
where have explained, transfer restrictions
such as those outlined in section 1033 are
largely unworkable and pose unnecessary ob-
stacles to transfers that would advance our
national security interests.

Section 1035. Finally, section 1035 shifts to
the Department of Defense responsibility for
what has previously been a consensus-driven
interagency process that was informed by
the advice and views of counterterrorism
professionals from across the Government.
We see no compelling reason—and certainly
none has been expressed in our discussions to
date—to upset a collaborative, interagency
approach that has served our national secu-
rity so well over the past few years.

I hope we can reach agreement on these
important national security issues, and, as
always, my staff is available to work with
the Committee on these and other matters.

Sincerely,
LEON E. PANETTA.
DIRECTOR OF
NATIONAL INTELLIGENCE,
Washington, DC.
Hon. DIANNE FEINSTEIN,
Chairman, Select Committee on Intelligence,
U.S. Senate, Washington, DC.

DEAR MADAM CHAIRMAN: I am writing in re-
sponse to your letter requesting my views on
the effect that the detention provisions in
the National Defense Authorization Act for
Fiscal Year 2012 could have on the ability of
the Intelligence Community to gather
counterterrorism information. In my view,
some of these provisions could limit the ef-
fectiveness of our intelligence and law en-
forcement professionals at a time when we
need the utmost flexibility to defend the na-
tion from terrorist threats. The Executive
Branch should have maximum flexibility in
these areas, consistent with our law and val-
ues, rather than face limitations on our op-
tions to acquire intelligence information. As
stated in the November 17, 2011, Statement
of Administration Policy for S. 1867, ‘“‘[alny
bill that challenges or constrains the Presi-
dent’s critical authorities to collect intel-
ligence, incapacitate dangerous terrorists,
and protect the nation would prompt the
President’s senior advisers to recommend a
veto.”
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Our principal objective upon the capture of
a potential terrorist is to obtain intelligence
information and to prevent future attacks,
yet the provision that mandates military
custody for a certain class of terrorism sus-
pects could restrict the ability of our na-
tion’s intelligence professionals to acquire
valuable intelligence and prevent future ter-
rorist attacks. The best method for securing
vital intelligence from suspected terrorists
varies depending on the facts and cir-
cumstances of each case. In the years since
September 11, 2001, the Intelligence Commu-
nity has worked successfully with our mili-
tary and law enforcement partners to gather
vital intelligence in a wide variety of cir-
cumstances at home and abroad and I am
concerned that some of these provisions will
make it more difficult to continue to have
these successes in the future.

Taken together, the various detention pro-
visions, even with the proposed waivers,
would introduce unnecessary rigidity at a
time when our intelligence, military, and
law enforcement professionals are working
more closely than ever to defend our nation
effectively and quickly from terrorist at-
tacks. These limitations could deny our na-
tion the ability to respond flexibly and ap-
propriately to unfolding events—including
the capture of terrorism suspects—and re-
strict a process that currently encourages
intelligence collection through the preserva-
tion of all lawful avenues of detention and
interrogation.

Our intelligence professionals are best
served when they have the greatest flexi-
bility to collect intelligence from suspected
terrorists. I am concerned that the detention
provisions in the National Defense Author-
ization Act could reduce this flexibility.

Sincerely,
JAMES R. CLAPPER.
U.S. DEPARTMENT OF JUSTICE,
FEDERAL BUREAU OF INVESTIGATION,
Washington, DC, November 28, 2011.
Hon. CARL LEVIN,
Chairman, Committee on Armed Services, U.S.
Senate, Washington, DC.

DEAR MR. CHAIRMAN: I am writing to ex-
press concerns regarding the impact of cer-
tain aspects of the current version of Section
1032 of the National Defense Authorization
Act for Fiscal Year 2012. Because the pro-
posed legislation applies to certain persons
detained in the United States, the legislation
may adversely impact our ability to con-
tinue ongoing international terrorism inves-
tigations before or after arrest, derive intel-
ligence from those investigations, and may
raise extraneous issues in any future pros-
ecution of a person covered by Section 1032.

The legislation as currently proposed
raises two principal concerns. First, by es-
tablishing a presumption of military deten-
tion for covered individuals within the
United States, the legislation introduces a
substantial element of uncertainty as to
what procedures are to be followed in the
course of a terrorism investigation in the
United States. Even before the decision to
arrest is made, the question of whether a
Secretary of Defense waiver is necessary for
the investigation to proceed will inject un-
certainty as to the appropriate course for
further investigation up to and beyond the
moment when the determination is made
that there is probable cause for an arrest.

Section 1032 may be read to divest the FBI
and other domestic law enforcement agen-
cies of jurisdiction to continue to inves-
tigate those persons who are known to fall
within the mandatory strictures of section
1032, absent the Secretary’s waiver. The leg-
islation may call into question the FBI’s
continued use or scope of its criminal inves-
tigative or national security authorities in
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further investigation of the subject. The leg-
islation may restrict the FBI from using the
grand jury to gather records relating to the
covered person’s communication or financial
records, or to subpoena witnesses having in-
formation on the matter. Absent a statutory
basis for further domestic investigation, Sec-
tion 1032 may be interpreted by the courts as
foreclosing the FBI from conducting any fur-
ther investigation of the covered individual
or his associates.

Second, the legislation as currently draft-
ed will inhibit our ability to convince cov-
ered arrestees to cooperate immediately, and
provide critical intelligence. The legislation
introduces a substantial element of uncer-
tainty as to what procedures are to be fol-
lowed at perhaps the most critical time in
the development of an investigation against
a covered person. Over the past decade we
have had numerous arrestees, several of
whom would arguably have been covered by
the statute, who have provided important in-
telligence immediately after they have been
arrested, and in some instances for days and
weeks thereafter. In the context of the ar-
rest, they have been persuaded that it was in
their best interests to provide essential in-
formation while the information was current
and useful to the arresting authorities.

Nonetheless, at this crucial juncture, in
order for the arresting agents to proceed to
obtain the desired cooperation, the statute
requires that a waiver be obtained from the
Secretary of Defense, in consultation with
the Secretary of State and the Director of
National Intelligence, with certification by
the Secretary to Congress that the waiver
was in the national security interests of the
United States. The proposed statute ac-
knowledges that this is a significant point in
an ongoing investigation. It provides that
surveillance and intelligence gathering on
the arrestee’s associates should not be inter-
rupted. Likewise, the statute provides that
an ongoing interrogation session should not
be interrupted.

These limited exceptions, however, fail to
recognize the reality of a counterterrorism
investigation. Building rapport with, and
convincing a covered individual to cooperate
once arrested, is a delicate and time sen-
sitive skill that transcends any one interro-
gation session. It requires coordination with
other aspects of the investigation. Coordina-
tion with the prosecutor’s office is also often
an essential component of obtaining a de-
fendant’s cooperation. To halt this process
while the Secretary of Defense undertakes
the mandated consultation, and the required.
certification is drafted and provided to Con-
gress, would set back our efforts to develop
intelligence from the subject.

We appreciate that Congress has sought to
address our concerns in the latest version of
the bill, but believe that the legislation as
currently drafted remains problematic for
the reasons set forth above. We respectfully
ask that you take into account these con-
cerns as Congress continues to consider Sec-
tion 1032.

Sincerely,
ROBERT S. MUELLER III,
Director.

STATEMENT OF ADMINISTRATION POLICY

S. 1867—NATIONAL DEFENSE AUTHORIZATION ACT
FOR FY 2012
(Sen. Levin, D-MI, Nov. 17, 2011)

The Administration supports Senate pas-
sage of S. 1867, the National Defense Author-
ization Act for Fiscal Year (FY) 2012. The
Administration appreciates the Senate
Armed Services Committee’s continued sup-
port of our national defense, including its
support for both the base budget and for
overseas contingency operations and for
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most of the Administration’s initiatives to
control spiraling health costs of the Depart-
ment of Defense (DoD).

The Administration appreciates the sup-
port of the Committee for authorities that
assist the ability of the warfighter to oper-
ate in unconventional and irregular warfare,
authorities that are important to field com-
manders, such as the Commanders’ Emer-
gency Response Program, Global Train and
Equip Authority, and other programs that
provide commanders with the resources and
flexibility to counter unconventional threats
or support contingency or stability oper-
ations. The Administration looks forward to
reviewing a classified annex and working
with the Congress to address any concerns on
classified programs as the legislative process
moves forward.

While there are many areas of agreement
with the Committee, the Administration
would have serious concerns with provisions
that would: (1) constrain the ability of the
Armed Forces to carry out their missions; (2)
impede the Secretary of Defense’s ability to
make and implement decisions that elimi-
nate unnecessary overhead or programs to
ensure scarce resources are directed to the
highest priorities for the warfighter; or (3)
depart from the decisions reflected in the
President’s FY 2012 Budget Request. The Ad-
ministration looks forward to working with
the Congress to address these and other con-
cerns, a number of which are outlined in
more detail below.

Detainee Matters: The Administration ob-
jects to and has serious legal and policy con-
cerns about many of the detainee provisions
in the bill. In their current form, some of
these provisions disrupt the Executive
branch’s ability to enforce the law and im-
pose unwise and unwarranted restrictions on
the U.S. Government’s ability to aggres-
sively combat international terrorism; other
provisions inject legal uncertainty and ambi-
guity that may only complicate the mili-
tary’s operations and detention practices.

Section 1031 attempts to expressly codify
the detention authority that exists under
the Authorization for Use of Military Force
(Public Law 107-40) (the ‘“AUMF”’). The au-
thorities granted by the AUMF, including
the detention authority, are essential to our
ability to protect the American people from
the threat posed by al-Qa’ida and its associ-
ated forces, and have enabled us to confront
the full range of threats this country faces
from those organizations and individuals.
Because the authorities codified in this sec-
tion already exist, the Administration does
not believe codification is necessary and
poses some risk. After a decade of settled ju-
risprudence on detention authority, Congress
must be careful not to open a whole new se-
ries of legal questions that will distract from
our efforts to protect the country. While the
current language minimizes many of those
risks, future legislative action must ensure
that the codification in statute of express
military detention authority does not carry
unintended consequences that could com-
promise our ability to protect the American
people.

The Administration strongly objects to the
military custody provision of section 1032,
which would appear to mandate military
custody for a certain class of terrorism sus-
pects. This unnecessary, untested, and le-
gally controversial restriction of the Presi-
dent’s authority to defend the Nation from
terrorist threats would tie the hands of our
intelligence and law enforcement profes-
sionals. Moreover, applying this military
custody requirement to individuals inside
the United States, as some Members of Con-
gress have suggested is their intention,
would raise serious and unsettled legal ques-
tions and would be inconsistent with the fun-
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damental American principle that our mili-
tary does not patrol our streets. We have
spent ten years since September 11, 2001,
breaking down the walls between intel-
ligence, military, and law enforcement pro-
fessionals; Congress should not now rebuild
those walls and unnecessarily make the job
of preventing terrorist attacks more dif-
ficult. Specifically, the provision would limit
the flexibility of our national security pro-
fessionals to choose, based on the evidence
and the facts and circumstances of each case,
which tool for incapacitating dangerous ter-
rorists best serves our national security in-
terests. The waiver provision fails to address
these concerns, particularly in time-sen-
sitive operations in which law enforcement
personnel have traditionally played the lead-
ing role. These problems are all the more
acute because the section defines the cat-
egory of individuals who would be subject to
mandatory military custody by substituting
new and untested legislative criteria for the
criteria the Executive and Judicial branches
are currently using for detention under the
AUMF in both habeas litigation and military
operations. Such confusion threatens our
ability to act swiftly and decisively to cap-
ture, detain, and interrogate terrorism sus-
pects, and could disrupt the collection of
vital intelligence about threats to the Amer-
ican people.

Rather than fix the fundamental defects of
section 1032 or remove it entirely, as the Ad-
ministration and the chairs of several con-
gressional committees with jurisdiction over
these matters have advocated, the revised
text merely directs the President to develop
procedures to ensure the myriad problems
that would result from such a requirement
do not come to fruition. Requiring the Presi-
dent to devise such procedures concedes the
substantial risks created by mandating mili-
tary custody, without providing an adequate
solution. As a result, it is likely that imple-
menting such procedures would inject sig-
nificant confusion into counterterrorism op-
erations.

The certification and waiver, required by
section 1033 before a detainee may be trans-
ferred from Guantanamo Bay to a foreign
country, continue to hinder the Executive
branch’s ability to exercise its military, na-
tional security, and foreign relations activi-
ties. While these provisions may be intended
to be somewhat less restrictive than the
analogous provisions in current law, they
continue to pose unnecessary obstacles, ef-
fectively blocking transfers that would ad-
vance our national security interests, and
would, in certain circumstances, violate con-
stitutional separation of powers principles.
The Executive branch must have the flexi-
bility to act swiftly in conducting negotia-
tions with foreign countries regarding the
circumstances of detainee transfers. Section
1034’s ban on the use of funds to construct or
modify a detention facility in the United
States is an unwise intrusion on the mili-
tary’s ability to transfer its detainees as
operational needs dictate. Section 1035 con-
flicts with the consensus-based interagency
approach to detainee reviews required under
Executive Order No. 13567, which establishes
procedures to ensure that periodic review de-
cisions are informed by the most comprehen-
sive information and the considered views of
all relevant agencies. Section 1036, in addi-
tion to imposing onerous requirements, con-
flicts with procedures for detainee reviews in
the field that have been developed based on
many years of experience by military offi-
cers and the Department of Defense. In
short, the matters addressed in these provi-
sions are already well regulated by existing
procedures and have traditionally been left
to the discretion of the Executive branch.
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Broadly speaking, the detention provisions
in this bill micromanage the work of our ex-
perienced counterterrorism professionals, in-
cluding our military commanders, intel-
ligence professionals, seasoned counterter-
rorism prosecutors, or other operatives in
the field. These professionals have success-
fully led a Government-wide effort to dis-
rupt, dismantle, and defeat al-Qa’ida and its
affiliates and adherents over two consecutive
Administrations. The Administration be-
lieves strongly that it would be a mistake
for Congress to overrule or limit the tactical
flexibility of our Nation’s counterterrorism
professionals.

Any bill that challenges or constrains the
President’s critical authorities to collect in-
telligence, incapacitate dangerous terrorists,
and protect the Nation would prompt the
President’s senior advisers to recommend a
veto.

Joint Strike Fighter Aircraft (JSF): The
Administration also appreciates the Com-
mittee’s inclusion in the bill of a prohibition
on using funds authorized by S. 1867 to be
used for the development of the F136 JSF al-
ternate engine. As the Administration has
stated, continued development of the F136
engine is an unnecessary diversion of scarce
resources.

Medium Extended Air Defense Systems
(MEADS): The Administration appreciates
the Committee’s support for the Depart-
ment’s air and missile defense programs;
however, it strongly objects to the lack of
authorization of appropriations for contin-
ued development of the MEADS program.
This lack of authorization could trigger uni-
lateral withdrawal by the United States
from the MEADS Memorandum of Under-
standing (MOU) with Germany and Italy,
which could further lead to a DoD obligation
to pay all contract costs—a scenario that
would likely exceed the cost of satisfying
DoD’s commitment under the MOU. Further,
this lack of authorization could also call
into question DoD’s ability to honor its fi-
nancial commitments in other binding coop-
erative MOUs and have adverse consequences
for other international cooperative pro-
grams.

Overseas Construction Funding for Guam
and Bahrain: The Administration has serious
concerns with the limitation on execution of
the United States and Government of Japan
funds to implement the realignment of
United States Marine Forces from Okinawa
to Guam. The bill would unnecessarily re-
strict the ability and flexibility of the Presi-
dent to execute our foreign and defense poli-
cies with our ally, Japan. The Administra-
tion also has concerns over the lack of au-
thorization of appropriations for military
construction projects in Guam and Bahrain.
Deferring or eliminating these projects could
send the unintended message that the United
States does not stand by its allies or its
agreements.

Provisions Authorizing Activities with
Partner Nations: The Administration appre-
ciates the support of the Committee to im-
prove capabilities of other nations to support
counterterrorism efforts and other U.S. in-
terests, and urges the inclusion of DoD’s re-
quested proposals, which balance U.S. na-
tional security and broader foreign policy in-
terests. The Administration would prefer
only an annual extension of the support to
foreign nation counter-drug activities au-
thority in line with its request. While the in-
clusion of section 1207 (Global Security Con-
tingency Fund) is welcome, several provi-
sions may affect Executive branch agility in
the implementation of this authority. Sec-
tion 1204 (relating to Yemen) would require a
60-day notify and wait period not only for
Yemen, but for all other countries as well,
which would impose an excessive delay and
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seriously impede the Executive branch’s
ability to respond to emerging requirements.

Unrequested Authorization Increases: Al-
though not the only examples in S. 1867, the
Administration notes and objects to the ad-
dition of $240 million and $200 million, re-
spectively, in unrequested authorization for
unneeded upgrades to M-1 Abrams tanks and
Rapid Innovation Program research and de-
velopment in this fiscally constrained envi-
ronment. The Administration believes the
amounts appropriated in FY 2011 and re-
quested in FY 2012 fully fund DoD’s require-
ments in these areas.

Advance Appropriations for Acquisition:
The Administration objects to section 131,
which would provide only incremental fund-
ing—undermining stability and cost dis-
cipline—rather than the advance appropria-
tions that the Administration requested for
the procurement of Advanced Extremely
High Frequency satellites and certain classi-
fied programs.

Authority to Extend Deadline for Comple-
tion of a Limited Number of Base Closure
and Realignment (BRAC) Recommendations:
The Administration requests inclusion of its
proposed authority for the Secretary or Dep-
uty Secretary of Defense to extend the 2005
BRAC implementation deadline for up to ten
(10) recommendations for a period of no more
than one year in order to ensure no disrup-
tion to the full and complete implementa-
tion of each of these recommendations, as
well as continuity of operations. Section 2904
of the Defense Base Closure and Realignment
Act imposes on DoD a legal obligation to
close and realign all installations so rec-
ommended by the BRAC Commission to the
President and to complete all such closures
and realignments no later than September
15, 2011. DoD has a handful of recommenda-
tions with schedules that complete imple-
mentation close to the statutory deadline.

TRICARE Providers: The Administration
is currently undertaking a review with rel-
evant agencies, including the Departments of
Defense, Labor, and Justice, to clarify the
responsibility of health care providers under
civil and workers’ rights laws. The Adminis-
tration therefore objects to section 702,
which categorically excludes TRICARE net-
work providers from being considered sub-
contractors for purposes of the Federal Ac-
quisition Regulation or any other law.

Troops to Teachers Program: The Adminis-
tration urges the Senate’s support for the
transfer of the Troops to Teachers Program
to DoD in FY 2012, as reflected in the Presi-
dent’s Budget and DoD’s legislative proposal
to amend the Elementary and Secondary
Education Act of 1965 and Title 10 of the U.S.
Code in lieu of section 1048. The move to De-
fense will help ensure that this important
program supporting members of the military
as teachers is retained and provide better
oversight of 6 program outcomes by simpli-
fying and streamlining program manage-
ment. The Administration looks forward to
keeping the Congress abreast of this trans-
fer, to ensure it runs smoothly and has no
adverse impact on program enrollees.

Constitutional concerns: A number of the
bill’s provisions raise additional constitu-
tional concerns, such as sections 233 and 1241,
which could intrude on the President’s con-
stitutional authority to maintain the con-
fidentiality of sensitive diplomatic commu-
nications. The Administration looks forward
to working with the Congress to address
these and other concerns.

Mr. LEAHY. So, contrary to what the
bill sponsors claim, they have not in-
corporated the administration’s re-
quests, and the current language does
not remove the risk of impeding intel-
ligence investigations or prosecutions
of terrorist suspects.
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As currently written, the language in
this bill would authorize the military
to indefinitely detain individuals—in-
cluding U.S. citizens—without charge
or trial. I am fundamentally opposed to
indefinite detention, and certainly
when the detainee is a U.S. citizen held
without charge. It contradicts the
most basic principles of law that I sub-
scribed to when I was a prosecutor, and
it severely weakens our credibility
when we criticize other governments
for engaging in similar conduct.

I fought against the Bush adminis-
tration policies that left us in the situ-
ation we face now, with indefinite de-
tention being the de facto administra-
tion policy, and I strongly opposed
President Obama’s Executive order on
detention when it was announced last
March because it contemplated, if not
outright endorsed, indefinite detention.

I am also deeply troubled by the
mandatory military detention require-
ments included in this bill, which I be-
lieve dangerously undermine our na-
tional security. In the fight against al-
Qaida and other terrorist threats, we
should be giving our intelligence, mili-
tary, and law enforcement profes-
sionals all the tools they need—not
limiting those tools. But limiting them
is exactly what this bill does. Sec-
retary Panetta has stated unequivo-
cally that ‘‘[t]his provision restrains
the Executive Branch’s options to uti-
lize, in a swift and flexible fashion, all
the counterterrorism tools that are
now legally available.” Requiring ter-
rorism suspects to be held only in mili-
tary custody, and limiting the avail-
able options in the field, is unwise and
unnecessary.

The language in the detention sub-
title of this bill is the product of a
process that has lacked transparency
from the start. These measures di-
rectly affect law enforcement, deten-
tion, and terrorism matters that have
traditionally been subject to the juris-
diction of the Senate Judiciary Com-
mittee and the Senate Select Com-
mittee on Intelligence, but neither
committee was consulted about these
provisions in July when the bill was
first marked up, or earlier this month
when it was modified.

The administration proposed revi-
sions to significantly improve the de-
tention provisions. However, rather
than negotiate with the administration
in good faith, the Armed Services Com-
mittee drafted a new version of the lan-
guage behind closed doors and claimed
that it had solved all of the issues
raised by the administration. It is obvi-
ous from the letters we have received
that this is not the case.

I can see no reason why these provi-
sions were rushed through the Com-
mittee without the input of the De-
fense Department and Federal intel-
ligence and law enforcement agencies
that will be directly affected if this
language is enacted.

We must allow a thorough review to
determine the legal and practical con-
sequences that these changes will have
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on future counterterrorism and na-
tional security operations to ensure
they are not hindered. That is what the
Udall amendment does. I urge all Sen-
ators to support this amendment.

Ms. COLLINS. Mr. President, it is
imperative that American citizens de-
tained on U.S. soil be entitled to every
protection guaranteed by the Constitu-
tion. I am concerned, therefore, that
not all of the detainee provisions in the
bill provide explicit exemptions for
U.S. citizens who might be detained in
the United States.

Had the amendment been more nar-
rowly tailored to address that concern,
I would support it. However, I unfortu-
nately cannot support the amendment
as a whole because it is too sweeping
and would eliminate provisions that
are important to preserve because they
undoubtedly make our country safer.
For instance, if this amendment were
to pass, the Administration would be
free to transfer detainees to countries
where there are confirmed cases of de-
tainees who have been released return-
ing to fight against the United States.
In addition, the amendment would
eliminate a provision that would pre-
vent foreign fighters captured overseas
from taking advantage of the very con-
stitutional rights I want to ensure for
American citizens.

Mr. LEVIN. Mr. President, how much
time is remaining?

The PRESIDING OFFICER. The Sen-
ator from Michigan has 4 minutes re-
maining.

The Senator from Arizona.

Mr. McCAIN. Mr. President, I ask
unanimous consent to yield 2 minutes
to the Senator from New Hampshire,
followed by time from Senator LEVIN
for the Senator from Connecticut, and
then what time I have remaining for
the Senator from Georgia.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from New Hampshire.

Ms. AYOTTE. Mr. President, first of
all, I wish to thank Chairman LEVIN
and Ranking Member McCCAIN and re-
mind everyone that this particular
amendment addressing detainee provi-
sions passed overwhelmingly on a bi-
partisan basis in the Armed Services
Committee.

The reason we addressed this issue
was because we heard witness after
witness in a series of months before the
Armed Services Committee from our
Department of Defense tell us—for ex-
ample, when I asked the commander of
Africa Command, saying he needs some
lawyerly help on how to answer what
to do with a member of al-Qaida who is
captured in Africa. This is an area that
cried out for clarification, and that is
the genesis of this amendment, which
is a very important amendment.

Briefly, two issues. No. 1, the argu-
ments that have been raised about sec-
tion 1031, including the statement of
authority, this is a red herring. This
provision was drafted, as Senator
LEVIN said very clearly, based upon
what the administration wanted, and
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also codifies existing law on what the
statement authority is in terms of the
fact that we are at war with al-Qaida.
If people want to disagree with that,
that is certainly a policy discussion we
can have. But we were attacked on our
soil on 9/11, and this codifies the fact
that we are at war with members of al-
Qaida.

Section 1032 is the military custody
provision. Let’s be clear on what it
does and what it does not do. No. 1, it
is very clear on who it applies to. It
only applies to members of al-Qaida or
an associated force who are planning or
carrying out an attack or attempted
attack against the United States or its
coalition partners. It does not apply to
American citizens. We are only saying
that if a person is a member of al-Qaida
and they want to attack the United
States, we are going to hold them in
military custody. Why? 1 prosecuted
cases in the criminal system. We don’t
want to have to——

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Ms. AYOTTE. We don’t ever want to
have to read a terrorist their right to
remain silent. That is the issue here.

Thank you, Mr. President. I yield the
floor.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. I yield 3 minutes to the
Senator from Connecticut.

Mr. LIEBERMAN. I thank the Chair,
and I thank my friend, the chairman of
the Armed Services Committee. I rise
respectfully to oppose the amendment
the Senator from Colorado has offered,
though in some measure I thank him
for offering it because this has been an
important and good debate.

My own position, stated briefly, is
this: As Senator LEVIN has said, we are
a nation at war. As such we were at-
tacked on 9/11. We adopted in this
Chamber the authorization for military
force. That is about as close to a dec-
laration of war as we have done since
the Second World War. The comparison
is exact because what happened to us
on 9/11 was in some ways even worse
than what happened in December of
1941 when we were attacked at Pearl
Harbor.

A nation at war that seizes those who
have declared themselves to be part of
enemy forces and have attempted to
attack the American people, or Amer-
ica, should be treated as enemy com-
batants, as prisoners of war, according
to the law of war. To me, that is a mat-
ter of principle. Regardless of what sta-
tistics one can cite about how well
prosecutions have gone in article III
courts, that is, to me, not ultimately
the point. If we are at war, the people
who are fighting against us ought to be
treated as prisoners of war.

In fact, we are without a policy now,
as Senator AYOTTE said. The main rea-
son I oppose what Senator UDALL is
proposing is that he would remove the
sections of the current bill that create
a policy and send us back to where we
are now, where our forces in the field
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don’t know what to do if they capture
a member of al-Qaida.

If T had my way, the provisions in
this proposal on detainees would not
have the waivers the President has. It
would simply say, if you are appre-
hended—if you are a foreign member of
al-Qaida, and you are captured plan-
ning or executing attacks against
Americans or our allies in this war,
you are put in military custody and
you are tried in a military tribunal.
This is not the law of the jungle; this is
according to American law. These are
the same courts in which American sol-
diers are tried when charges are
brought against them, and, of course,
we accept and abide by all of the provi-
sions of the Geneva Conventions.

But that was not the will of the
Armed Services Committee. The
Armed Services Committee, in a good,
reasonable, bipartisan compromise, has
created a system here where the de-
fault position—the initial position is to
transfer these enemy combatants to
military custody. It is a good com-
promise. It is the kind of compromise
that—

The PRESIDING OFFICER. The Sen-
ator’s 3 minutes has expired.

Mr. LIEBERMAN.—doesn’t happen
around here enough. I didn’t get every-
thing I wanted out of it, but it is a lot
better than the status quo. Therefore, I
support the language in the bill and op-
pose the Udall amendment.

I thank the Chair and yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Georgia.

Mr. CHAMBLISS. Mr. President, I
rise to urge my colleagues to oppose
the Udall amendment, which would
eliminate the bipartisan detainee pro-
vision that the chairman, the ranking
member, and committee members
worked so hard to craft. These provi-
sions are necessary to provide some
certainty for our intelligence profes-
sionals in how our government will
handle terrorist detainees and how
long detainees can be questioned for in-
telligence-gathering purposes.

We have heard quite a lot over the
past few days from administration offi-
cials about how our intelligence and
law enforcement professionals need
flexibility. In fact, Director of National
Intelligence Clapper wrote to the Intel-
ligence Committee arguing for flexi-
bility and stressing the need for a proc-
ess that, as he said, ‘‘encourages intel-
ligence collection through the preser-
vation of all lawful avenues of deten-
tion and interrogation.” With that, I
agree wholeheartedly. The problem
with the status quo, however, is that
the administration refuses to use all of
its lawful avenues of detention and in-
terrogation available to it, choosing in-
stead only to use one, and that is arti-
cle III courts.

For nearly 3 years, Members of Con-
gress have pressed the administration
to establish an effective and unambig-
uous long-term detention policy, but
they have refused. The intent behind
these bipartisan provisions is simple:
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We must hold detainees for as long as
it takes to gather information our in-
telligence and law enforcement profes-
sionals need to take down terror net-
works and to stop attacks.

Frankly, the best place, in my opin-
ion, for this is Guantanamo Bay, But
when it comes to Gitmo, the adminis-
tration is no longer concerned about
“flexibility.” Instead, we hear that
Guantanamo is ‘‘off the table.”

In fact, in a hearing, when I asked
the current Secretary of Defense, prior
to the SEAL Team 6 takedown of
Osama bin Laden: If you captured him,
what would you do with him, he quiz-
zically looked back and said: Well, I
guess we would send him to Guanta-
namo. Well, we know that would not
have happened had we not taken him
down.

This is unfortunate because intel-
ligence and law enforcement profes-
sionals, including some at high levels
in the administration, acknowledge
privately that what hampers intel-
ligence collection from detainees is the
administration’s unwillingness to take
new detainees to Guantanamo for ques-
tioning. When our operators overseas
are unsure about where they would
hold captured detainees, it causes
delay, sometimes missed opportunities,
and sometimes capture operations be-
come kill operations.

We cannot afford this kind of uncer-
tainty and the Udall amendment sim-
ply kicks the can down the road with a
report about a problem we already un-
derstand. The time to act is now.

Without Guantanamo, long-term
military detention elsewhere is the
next best option and is the appropriate
option for terrorists with whom we are
at war. The detainee provisions in the
Defense Authorization Act will ensure
that the administration uses all of the
detention options it says it wants, not
just article III courts, and offer the
flexibility the administration says it
needs. I urge my colleagues to oppose
the Udall amendment and give our in-
telligence professionals and military
operators some certainty as they fight
the war on terror.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. CHAMBLISS. Mr. President, I
urge a ‘‘no’’ vote on the Udall amend-
ment.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. McCAIN. Mr. President, I would
like to thank all of my colleagues who
have engaged in a very important de-
bate.

I would also like to say to my friend
from Michigan, the chairman, I have
observed him for many years debate
various issues on the floor of the Sen-
ate and in the Armed Services Com-
mittee. I have never seen him more el-
oquent than I have observed in his
statements today and throughout this
debate. I also appreciate the fact that
there are many in his conference who
do not agree with the position taken by
the chairman, and I especially am ad-
miring of that.
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I yield.

Mr. LEVIN. How much time is re-
maining, Mr. President?

The PRESIDING OFFICER. The Sen-
ator from Michigan has 45 seconds. The
Senator from Colorado has 1 minute.

Mr. McCAIN. Mr. President, I ask
unanimous consent that the Senator
from Colorado be allowed——

Mr. LEVIN. He only needs 2 minutes.

Mr. MCCAIN. Two minutes, at least.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. McCAIN. Such time as he may
need.

The PRESIDING OFFICER. The Sen-
ator from Colorado.

Mr. UDALL of Colorado. Mr. Presi-
dent, I thank, again, the ranking mem-
ber and the chairman of the Armed
Services Committee for their hard
work.

I want to close with a couple points.
I want to, in the interest of clarifying
the record, point out, on the heels of
the chairman’s comments about the
Statement of Administration Policy,
when it comes to section 1031, the full
statement reads:

Because the authorities codified in this
section already exist, the Administration
does not believe codification is necessary
and poses some risk. After a decade of set-
tled jurisprudence on detention authority,
Congress must be careful not to open a whole
new series of legal questions that will dis-
tract from our efforts to protect the country.

Second, there are questions that con-
tinue to be raised. I want to mention
section 1033. The chairman said it is
only section 1032 that is the focus of
our attention, but there have been
questions raised about section 1033.
There is language in section 1033 that
makes it clear that—we think it makes
it clear that there is a provision that
requires any receiving country is tak-
ing actions ‘‘to ensure that the [de-
tainee] cannot engage . . . in any ter-
rorist activity.” This is if we are re-
leasing or transferring somebody who
is detained.

I was in Afghanistan recently, at
Bagram prison. We have 20,000 detain-
ees there. There are some who believe
section 1033 would restrict us from re-
leasing those prisoners at Bagram as
we begin to draw down our efforts in
Afghanistan. That is just one of the
many questions that are asked.

Finally, I listened to the passion that
my friend from South Carolina Senator
GRAHAM exhibited on the Senate floor.
We are all in this together. We are
going to prevail. The bad guys in the
world are not going to win. We do have,
however—and this is what makes our
country strong—different points of
view on how we prosecute this war. I
believe the intent of what is being sug-
gested in these provisions is well and
good and at the highest level. But
there are many people we trust and re-
spect—including the FBI Director, the
Secretary of Defense, the Secretary of
Homeland Security—who believe what
will happen, if we interpret the lan-
guage, will not actually reflect our in-
tent.
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Therefore, let’s set this aside, pass
the NDA, send it to the President, and
take the next 90 days to hold hearings
and thoroughly vet what is in this set
of provisions. I will be the first person
to come to the floor if all of those indi-
viduals and our own experts tell us this
is the right way to proceed, to say:
Let’s put this into the law.

But let’s not rush to take these steps.
We have something that is working. We
have over 300 terrorists who have been
prosecuted through our civil system
who are in jail, many of them for life
sentences, sentences that will outlast
their lifespans. Let’s not fix something
that is not broken until we really un-
derstand what the consequences are.

I thank, again, my colleagues on the
Senate Armed Services Committee.
This has been a helpful and important
debate.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Mr. President, let me
also thank our friend from Colorado for
his contributions to the committee. He
is a valuable member of our com-
mittee, and he is no less valuable be-
cause he is offering an amendment
with which I happen to disagree.

Two quick factual points. One is, the
language the Senator mentioned from
section 1033 is exactly the same lan-
guage as was in last year’s bill and is
in current law. The only difference is
we have given greater flexibility this
year to the President by making it
waiveable. So our language is more
flexible than the current law.

Finally, in terms of the Hamdi case,
the Senator is correct. I believe it was
Senator UDALL who said this was an
American citizen who was captured in
Afghanistan. That is true. But the Su-
preme Court, in Hamdi, relied on the
Quirin case—which was an American
citizen captured on Long Island and—
quoted that case with approval when
saying:

There is no bar to this Nation’s holding
one of its own citizens as an enemy combat-
ant.

That was the Quirin language—an
American citizen captured on Long Is-
land.

Mr. President, if I have any time left,
I will yield it and yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. MCCAIN. Mr.
pending amendment is
amendment.

Am I correct, I ask the chairman, in
that we would intend, depending on—
there are several things that have to be
resolved—but we would intend to have
this vote at around 2:15 p.m., if things
work out? Is that correct?

Mr. LEVIN. I wonder if Senator
UDALL also heard that. I believe, and I
think it is the intention of all of us,
that we vote on this as soon as possible
after 2:15.

I yield the floor.

Mr. McCAIN. I suggest the absence of
a quorum.

the
Udall

President,
the
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The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. McCAIN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENTS NOS. 1230 AND 1281, AS MODIFIED

Mr. McCAIN. Mr. President, I ask
unanimous consent that the pending
McCain amendments Nos. 1230 and 1281
be modified with the changes at the
desk.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendments, as modified, are as
follows:

AMENDMENT NO. 1230, AS MODIFIED

On page 220, strike line 13 and all that fol-
lows through page 221, line 6, and insert the
following:

‘‘(c) ANNUAL ADJUSTMENT IN ENROLLMENT
FEE.—(1) Whenever after September 30, 2012,
and before October 1, 2013, the Secretary of
Defense increases the retired pay of members
and former members of the armed forces pur-
suant to section 140la of this title, the Sec-
retary shall increase the amount of the fee
payable for enrollment in TRICARE Prime
by an amount equal to the percentage of
such fee payable on the day before the date
of the increase of such fee that is equal to
the percentage increase in such retired pay.
In determining the amount of the increase in
such retired pay for purposes of this subpara-
graph, the Secretary shall use the amount
computed pursuant to section 140la(b)(2) of
this title.

¢(2) Effective as of October 1, 2013, the Sec-
retary shall increase the amount of the fee
payable for enrollment in TRICARE Prime
on an annual basis by a percentage equal to
the percentage of the most recent annual in-
crease in the National Health Expenditures
per capita, as published by the Secretary of
Health and Human Services.

‘“(3) Any increase under this subsection in
the fee payable for enrollment shall be effec-
tive as of January 1 following the date on
which such increase is made.

‘“(4) The Secretary shall publish in the
Federal Register the amount of the fee pay-
able for enrollment in TRICARE Prime
whenever increased pursuant to this sub-
section.”.

(b) CLARIFICATION OF APPLICATION FOR
2013.—For purposes of determining the en-
rollment fees for TRICARE Prime for 2013
under subsection (c)(1) of section 1097a of
title 10, United States Code (as added by sub-
section (a)), the amount of the enrollment
fee in effect during 2012 shall be deemed to be
the following:

(1) $260 for individual enrollment.

(2) $520 for family enrollment.

AMENDMENT NO. 1281, AS MODIFIED

At the end of subtitle C of title XII, add
the following:

SEC. 1243. DEFENSE COOPERATION WITH REPUB-
LIC OF GEORGIA.

(a) PLAN FOR NORMALIZATION.—Not later
than 90 days after the date of the enactment
of this Act, the President shall develop and
submit to the congressional defense commit-
tees and the Committee on Foreign Rela-
tions of the Senate and the Committee on
Foreign Affairs of the House of Representa-
tives a plan for the normalization of United
States defense cooperation with the Republic
of Georgia, including the sale of defensive
arms.

(b) OBJECTIVES.—The plan required under
subsection (a) shall address the following ob-
jectives:
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(1) To establish a normalized defense co-
operation relationship between the United
States and the Republic of Georgia, taking
into consideration the progress of the Gov-
ernment of the Republic of Georgia on demo-
cratic and economic reforms and the capac-
ity of the Georgian armed forces.

(2) To support the Government of the Re-
public of Georgia in providing for the defense
of its government, people, and sovereign ter-
ritory, consistent with the continuing com-
mitment of the Government of the Republic
of Georgia to its nonuse-of-force pledge and
consistent with Article 51 of the Charter of
the United Nations.

(3) To provide for the sale by the United
States of defense articles and services in sup-
port of the efforts of the Government of the
Republic of Georgia to provide for its own
self-defense consistent with paragraphs (1)
and (2).

(4) To continue to enhance the ability of
the Government of the Republic of Georgia
to participate in coalition operations and
meet NATO partnership goals.

(5) To encourage NATO member and can-
didate countries to restore and enhance their
sales of defensive articles and services to the
Republic of Georgia as part of a broader
NATO effort to deepen its defense relation-
ship and cooperation with the Republic of
Georgia.

(6) To ensure maximum transparency in
the United States-Georgia defense relation-
ship.

(c) INCLUDED INFORMATION.—The plan re-
quired under subsection (a) shall include the
following information:

(1) A needs-based assessment, or an update
to an existing needs-based assessment, of the
defense requirements of the Republic of
Georgia, which shall be prepared by the De-
partment of Defense.

(2) A description of each of the requests by
the Government of the Republic of Georgia
for purchase of defense articles and services
during the two-year period ending on the
date of the report.

(3) A summary of the defense needs as-
serted by the Government of the Republic of
Georgia as justification for its requests for
defensive arms purchases.

(4) A description of the action taken on
any defensive arms sale request by the Gov-
ernment of the Republic of Georgia and an
explanation for such action.

(d) ForM.—The plan required under sub-
section (a) shall be submitted in unclassified
form, but may contain a classified annex.

———
RECESS

The PRESIDING OFFICER. Under
the previous order, the Senate stands
in recess until 2:15 p.m.

Thereupon, the Senate, at 12:3¢ p.m.,
recessed until 2:15 p.m. and reassem-
bled when called to order by the Pre-
siding Officer (Mr. WEBB).

———————

NATIONAL DEFENSE AUTHORIZA-
TION ACT FOR FISCAL YEAR
2012—Continued

The PRESIDING OFFICER. In my
capacity as a Senator from Virginia, I
suggest the absence of a quorum.

The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. LEVIN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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Mr. LEVIN. I ask unanimous consent
there be 2 minutes of debate, equally
divided, prior to a vote in relation to
the Udall of Colorado amendment No.
1107; that upon the use or yielding back
of time, the Senate proceed to vote in
relation to the amendment, with no
amendments in order prior to the vote.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

The Senator from Colorado.

AMENDMENT NO. 1107

Mr. UDALL of Colorado. Mr. Presi-
dent, this amendment strikes con-
troversial detainee provisions that
have been inserted in the National De-
fense Authorization Act. It would re-
quire that the Defense intelligence and
law enforcement agencies report to
Congress with recommendations for
any additional authorities they need in
order to detain and prosecute terror-
ists. The amendment would then ask
for hearings to be held so we can fully
understand the opposition to these pro-
visions by our national security ex-
perts—bipartisan opposition, I might
add—and hopefully avoid a veto of the
Defense authorization bill.

In short, we are ignoring the advice
and the input of the Director of the
FBI, the Director of our intelligence
community, the Attorney General of
the United States, the Secretary of De-
fense, and the White House, who are all
saying there are significant concerns
with these provisions; that we ought to
move slowly.

We have been successful in pros-
ecuting over 300 terrorists through our
civil justice system. Let’s not fix what
isn’t broken until we fully understand
the ramifications.

I reserve the remainder of my time.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. I yield 30 seconds to Sen-
ator GRAHAM.

The PRESIDING OFFICER. The Sen-
ator from South Carolina.

Mr. GRAHAM. Mr. President, section
1031 is a congressional statement of au-
thority of already existing law. It reaf-
firms the fact this body believes al-
Qaida and affiliated groups are a mili-
tary threat to the United States and
they can be held under the law of war
indefinitely to make sure we find out
what they are up to; and they can be
questioned in a humane manner con-
sistent with the law of war.

Section 1032 says if you are captured
on the homeland, you will be held in
military custody so we can gather in-
telligence. That provision can be
waived if it interferes with the inves-
tigation.

These are needed changes. These are
changes that reaffirm what is already
in law.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

The Senator from Michigan.

Mr. LEVIN. Mr. President, the Su-
preme Court has recently ruled—this is
the Supreme Court talking:

There is no bar to this Nation’s holding
one of its own citizens as an enemy combat-
ant. A citizen, no less than an alien, can be
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part of the supporting forces hostile to the
United States, and such a citizen, if released,
would pose the same threat of returning to
the front during the ongoing conflict.

That is the Supreme Court’s state-
ment. We can and must deal with an al-
Qaida threat. We can do it properly.
The administration helped to draft al-
most all of this bill. The provisions
which would be struck——

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. LEVIN. Are provisions which
even the administration has helped to
draft. So I would hope we would deal
with the al-Qaida threat in an appro-
priate way, in a bipartisan way. The
committee voted overwhelmingly for
this language.

I yield the remainder of my time.

Mr. McCAIN. I ask for the yeas and
nays.

The PRESIDING OFFICER. The Sen-
ator from Colorado.

Mr. UDALL of Colorado. How much
time do I have remaining?

The PRESIDING OFFICER. Three
seconds.

Mr. UDALL of Colorado. The Direc-
tor of the FBI, the Secretary of De-
fense, the Attorney General, and the
Director of Intelligence have all said
let’s go slow.

Pass the Udall amendment.

The PRESIDING OFFICER. All time
has expired.

The question is on agreeing to the
amendment.

Is there a sufficient second? There
appears to be a sufficient second.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. DURBIN. I announce that the
Senator from Alaska (Mr. BEGICH) is
necessarily absent.

Mr. KYL. The following Senator is
necessarily absent: the Senator from
Alaska (Ms. MURKOWSKI).

The PRESIDING OFFICER. (Mr.
FRANKEN). Are there any other Sen-
ators in the Chamber desiring to vote?

The result was announced—yeas 38,
nays 60, as follows:

[Rollcall Vote No. 210 Leg.]

YEAS—38

Akaka Franken Nelson (FL)
Baucus Gillibrand Paul
Bennet Harkin Reid
Bingaman Johnson (SD) Rockefeller
Blumenthal Kerry Sanders
Boxer Kirk Schumer
Brown (OH) Klobuchar Tester
Cantwell Lautenberg
Cardin Leahy gg:ﬁ éf&))
Carper Menendez

Warner
Coons Merkley
Durbin Mikulski Webb
Feinstein Murray Wyden

NAYS—60

Alexander Conrad Inhofe
Ayotte Corker Inouye
Barrasso Cornyn Isakson
Blunt Crapo Johanns
Boozman DeMint Johnson (WI)
Brown (MA) Enzi Kohl
Burr Graham Kyl
Casey Grassley Landrieu
Chambliss Hagan Lee
Coats Hatch Levin
Coburn Heller Lieberman
Cochran Hoeven Lugar
Collins Hutchison Manchin
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McCain Reed Snowe
McCaskill Risch Stabenow
McConnell Roberts Thune
Moran Rubio Toomey
Nelson (NE) Sessions Vitter
Portman Shaheen Whitehouse
Pryor Shelby Wicker
NOT VOTING—2
Begich Murkowski

The amendment (No. 1107) was re-

jected.
CHANGE OF VOTE

Mr. MENENDEZ. Mr. President, on
rollcall vote 210, I voted ‘‘nay.” It was
my intention to vote ‘‘yea.’” Therefore,
I ask unanimous consent that I be per-
mitted to change my vote since it will
not affect the outcome.

The PRESIDING OFFICER. Is there

objection?
Without objection, it is so ordered.
(The foregoing tally has been

changed to reflect the above order.)

Mr. LEVIN. Mr. President, I move to
reconsider the vote.

Mr. McCAIN. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Mr. President, if I could
have Senator MCCAIN’s attention as
well, what we are trying to do next is
to move to two amendments, if we can.
Both are next on the pending list. One
is the Paul amendment No. 1064, repeal
the authorization for use of military
force against Iraq. The second one is
not directly after his but follows after
two Feinstein amendments. Senator
FEINSTEIN told me she could not be
here early this afternoon. I told her if
hers could be made part of a unani-
mous consent agreement, that could
come later because this afternoon we
have other things we can do. So the
second amendment on this list is an-
other nongermane amendment by Sen-
ator LANDRIEU, No. 1115, relative to
small business research grants.

What we are trying to do is work out
a unanimous consent agreement. There
will be 60-vote thresholds on those two
amendments. Neither one of them, I be-
lieve, is germane. As part of that
agreement, we would also next move to
approximately 40 cleared amendments
which we would then ask be passed as
cleared. That would all be part of a
unanimous consent agreement we are
currently drafting.

So I want to alert our colleagues——

Mr. MCCAIN. For the benefit of our
colleagues, could I add also the agree-
ment of a half hour time limit on the
Paul amendment? He would agree to
that. I am sure Senator LANDRIEU
would agree to a short time agreement
on her amendment.

Mr. LEVIN. I am sure she told me
that would be OK. When we prepare our
unanimous consent agreement, we will
doublecheck that.

So that is where we stand. We hope
in the next few minutes to be able to
bring to the body a unanimous consent
agreement. In the meantime, unless
there is someone else who seeks rec-
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ognition, I would note the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma.

Mr. COBURN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. COBURN. I have cleared with
Senator LEVIN to be able to speak
about a topic but not offer an amend-
ment. I understand we are working on
a unanimous consent agreement. I do
have an amendment that at the appro-
priate time hopefully will be able to be
brought up, but I wish to discuss it
now. I think it is a way for us to save
$1.1 billion over the next 5 years in the
Defense Department, give children of
on-base military schools a better edu-
cation, help the local school districts
through Impact Aid by $12,000 per stu-
dent per year, and actually do what we
are intending to do in terms of edu-
cation.

We have 64 schools right now on 18

military bases within the TUnited
States. There are 26,000 students
taught by 2,300 teachers. That is 1

teacher for every 11 students. The aver-
age cost per student per year is $51,000
in a military school—$51,000. That is
250 percent higher than the highest
cost district anywhere in the United
States—2%2 times.

This amendment says let’s use local
schools, let’s help 1local schools
through these military bases, and let’s
give an exemption if we need to, if it is
not available. If we were to do that,
three positive things would happen.
The first one is probably a better edu-
cation. According to the teachers, con-
ditions are so bad that some of the edu-
cators at base schools envy the civilian
public schools off base, which admit-
tedly have their own challenges.
“Some of the new schools in town
make our schools look like a prison,”’
said David Primer, who uses a trailer
as a classroom to teach students Ger-
man at Marine Corps headquarters in
Quantico, VA. In other words, what
they are looking at, what they are
doing, and for the cost of it, the value
can be higher. That is No. 1.

Second, it will help the local school
districts because they will not only get
Impact Aid, but they will be given up
to $12,000 per year per student off a
military base.

Then, finally, third, it will, over the
next 5 years, save $220 million a year
out of the military’s budget that they
would not be spending. That is after
the $12,000 and the Impact Aid. So it is
a way to save $1.1 billion and give a
better education with better facilities
to the children of our military service
bases, these 26,000 students at 16 mili-
tary installations. It is a win-win-win.

My hope is we will be able to call up
this amendment and make it pending
in the future.
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I thank the Chair.

I yield the floor and note the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma.

Mr. INHOFE. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. INHOFE. Mr. President, I had a
number of amendments that I was just
going to discuss, unless the chairman
is planning to speak.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. It is fine, if my colleague
wishes to discuss amendments without
attempting to offer any amendments.

Mr. INHOFE. No, that is not my in-
tention. I just want the chance to talk
about them.

Mr. LEVIN. I appreciate that. If I
could ask my friend about how long he
needs?

Mr. INHOFE. Until the chairman is
ready to speak.

Mr. LEVIN. That sounds good.

Mr. INHOFE. Mr. President, there
are a number of amendments I think
will probably not come up, but they
should. We talked about this some time
ago.

The Federal Aviation Administration
has come up with a change for their
SUB-S nonscheduled carriers that is
going to make them comply with cer-
tain of the wage and hour—the crew
rest requirements. Here is the problem
we have. About 95 percent of the pas-
sengers who go into—this is our
troops—Afghanistan today are carried
by nonscheduled airlines as opposed to
military and about 40 percent of the
cargo that is going in.

Now, the problem we have is, with
the 15-hour restriction on crew rest,
they are unable to bring them in, leave
them there, and then go back to their
point of origin—someplace in Ger-
many—without exceeding that 15-hour
limitation. The only choice they would
have is to leave them in Afghanistan,
which they cannot do because that is a
war zone.

So I want to have a way of working
this out. We want to pursue this be-
cause the carriers understand what the
problem is. These are the nonscheduled
carriers. So it is something I think is
very significant, and we need to be ad-
dressing it.

Another issue is, JIEDDO is the
group that is the Joint Improvised Ex-
plosive Device Defeat Organization.
They have done great work in their
technology in stopping the various
technologies over there, the IEDs that
have been Kkilling and causing damage
to our troops and to our allies. The
problem we have is it is set up just for
Iraq and Afghanistan. When everything
is through in Iraq and Afghanistan,
that might put them in a position
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where they would cease to exist, and
yet the technology and what they are
doing right now is useful in the United
States even though it is not designed
by the legislation to do that. I believe
this is something that can be cor-
rected.

Another area that needs to be ad-
dressed—and I have some ideas, and
this is one I would like to get in the
queue; it is not pending at this time, so
there is a little bit of a problem there,
but it might be something that could
be addressed in conference—is the mili-
tary bases should be able to benefit
from the production of domestic energy
and resources on those bases.

In the case of the McAlester depot,
they could horizontally drill and come
out with some pretty good royalties
that would otherwise go to the general
fund or go to the State of Oklahoma. It
is kind of divided in that way. Well, the
problem is there is a cost that is in-
curred by the military operation. We
need to have something that is going
to allow them to receive the benefits of
the production that takes place under
the military installations through hor-
izontal drilling.

I think everyone is for doing this.
But the problem is, it could be scored
in that if we took all of the existing
production, then that would be money
that would not otherwise go to our gen-
eral fund. So what I would propose is to
have this in the form of an amendment,
and then change it to say: Any oper-
ation from this point forward—that
money, those royalties, could go back
to the military base because what we
all agree on is we do not want our bases
to have to foot the bill for these things
that are taking place.

I have an amendment, No. 1101, that
would stop the transfer of the MC-12W
ISR aircraft from the Air Force to the
Army. I think it is something that is
pretty significant. We are talking
about intelligence and reconnaissance.
The MC-12W is a King Air or a C-12.
Right now it is under the jurisdiction
of the Air Force, and this bill would
change it from the Air Force to the
Army. Well, neither the Air Force nor
the Army wants to make that change,
and there ought to be a way to support
that.

There are several other amendments
that will be coming forward that will
be offered. One I feel very strongly
about has to do with the sale of the F—
16C/D models to Taiwan.

Then, lastly—and I feel very strongly
about this—back in 2007, we changed
the commands to create AFRICOM.
AFRICOM, prior to this time, was part
of three commands: Central Command,
Pacific Command, and European Com-
mand. Well, it is so significant in terms
of national security, in terms of our
economy and the activity that is going
on there right now.

For example, ever since 9/11, we have
been working with the Africans to help
develop in Africa our programs—our
1206 programs, our train-and-equip pro-
grams. More recently, we have been in-
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volved in the LRA issue in poor coun-
tries in Africa.

Well, there is an effort now—almost
any Member I guess would feel the
same way—to take that command that
is now in Stuttgart, Germany, and put
it in Texas or Florida or someplace in
the United States. I think that would
be something that would inure to the
benefit maybe of a Member, a Senator,
but, on the other hand, it creates cer-
tain problems.

When the African Command came
into effect—and I think that is one of
the few issues that I, probably, am
more familiar with than most other
Members—the obvious place would
have been to have that command lo-
cated in Africa itself. My choice at
that time was Ethiopia. I think there
is a lot of jurisdiction for that. But
they said because of the political prob-
lem—if we go back historically in Afri-
ca, and we look at the colonialism,
there is this thing embedded back in
the minds of people in Africa, thinking
that having a command, a U.S. com-
mand located in Africa, it might revert
back to some of the colonial days. That
is the concern people had.

So, anyway, I thought it would have
been better to have it in Africa itself.
But because of this—and, by the way, I
have talked to many of the Presidents
of countries over there—President
Kikwete in Tanzania and President
Kagame in Rwanda and President
Kabila in the Congo, and several of the
others—and they say: Yes, you are
right. It would be better to have that
command located somewhere in Africa,
but we have the political problem with
the people who would think that is a
move back toward colonialism. So it is
a complicated problem.

However, I do believe all of the gen-
erals pretty much believe that
AFRICOM should remain where it is.
At least Stuttgart is in the same time
zone. It is easier to transport people
and equipment back and forth. So I
would support defeating any of the
amendments that would change that
situation.

With that, Mr. President, I yield the
floor and suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant bill clerk proceeded to
call the roll.

Mr. KIRK. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KIRK. Mr. President, I ask unan-
imous consent to speak as in morning
business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

FIRST YEAR IN THE SENATE

Mr. KIRK. Mr. President, last week
we celebrated Thanksgiving, the time
of year when we look back and we give
thanks for our blessings. We are all
grateful for our family, our men and
women in uniform, and those who also
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defend our Nation in civilian life. I am
particularly thankful this year, be-
cause 1 year ago today I had the honor
of my life to be sworn in as the newest
junior Senator for the State of Illinois
to complete Senator Obama’s term.

And what a year it has been. Coming
from the House of Representatives, I
had to adjust to the measured place
and pace of the Senate. But while
Americans may have a dim view of
what we do here, I remain an optimist.
Americans have always faced tough
challenges but then rose to the occa-
sion more successfully than any other
people in history.

Although I believe there is much
more to do to reduce debt, repeal bur-
densome regulations, and encourage
job creation, I want to take a few min-
utes to lay out what my team has ac-
complished for the State of Illinois and
the Nation in 1 year.

In my first 30 days in office we moved
three times, we hired a staff, and then
voted to prevent the largest tax in-
crease in history, while Congress ex-
tended tax relief for millions of Ameri-
cans in that legislation.

We also worked to block the transfer
of al-Qaida terrorists from Guanta-
namo Bay to northwestern Illinois.
Since then, Congress enacted the Budg-
et Control Act, mandating about $2
trillion in reduced Federal borrowing
over the next 10 years, which in my
view is only a first step in addressing
Washington’s out-of-control spending.
No one here would say that we have
come near to solving the problem, but
I am heartened by the bipartisan and
bicameral support of the Gang of Six
proposal, and now with the probable
support of 45 Republican and Demo-
cratic Senators, I hope we will soon go
big with their recommendations to find
$4 trillion in savings.

The Congress approved three free-
trade agreements to boost U.S. exports
to South Korea, to Colombia, and Pan-
ama, as both President Obama and
Speaker BOEHNER wanted. The action
will open markets for Illinois farmers
and boost exports for companies and
employers such as John Deere in Mo-
line, Caterpillar in Peoria, ADM in De-
catur, and Navistar in suburban
Warrenville.

Congress repealed the onerous re-
quirement mandated by the health care
law that required small businesses to
document all payments over a few hun-
dred dollars. This absurd 1099 rule was
the first part of the health care law to
be repealed, and it will soon be fol-
lowed by the misnamed CLASS Act
that even the Obama administration
appears to have canceled by executive
action.

Additionally, Congress reformed our
patent system by moving to a first-to-
file, instead of a first-to-invent, sys-
tem. This signals to inventors that
they should quickly file their invention
and allows us to innovate without end-
less and expensive litigation. Along
with that effort, the Kirk amendment
authorizing the patent office to have a
small business fast lane became law.
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My office published a Great Lakes re-
port card that gave our largest body of
fresh water a C grade to draw attention
to invasive species, to poor water qual-
ity, and beach closures, demonstrating
the need for our legislation by myself
and Senator DURBIN to ban sewage
dumping in the Great Lakes.

To create more construction jobs in
Illinois, I introduced the Lincoln Leg-
acy Infrastructure Development Act
which would unlock more than $100 bil-
lion in new revenue for roads, rail,
transit, and airports, through more in-
frastructure funded by public-private
partnerships. I have since met with
Secretary LaHood, Chief of Staff
Daley, and House Chairman MICA as a
way to advance this legislation to re-
start our economy.

We have also had an active year in
protecting our allies and America’s in-
terests overseas. On the floor today, we
may consider the Menendez-Kirk
amendment pending to the Defense Au-
thorization Act which would impose
crippling sanctions on the Central
Bank of Iran. This is a result of a col-
laborative effort involving 92 Senators
who signed the Schumer-Kirk letter
calling for the United States to col-
lapse Iran’s terror-sponsoring bank.

In May, Senator GILLIBRAND and I in-
troduced the Iran Human Rights and
Democracy Promotion Act which es-
tablishes a special representative on
human rights and democracy in Iran,
imposing sanctions on companies that
sell or service products that enable the
Iranian regime to oppress its people. It
would require a comprehensive strat-
egy to promote Internet freedom in
Iran and reauthorize the Iran Freedom
Support Act. The bill is now part of the
Iran, North Korea, and Syria Sanctions
Consolidation Act.

In February, the Senate passed a
Kirk resolution condemning human
rights abuses in Iran, and we founded
the Iranian Dissident Awareness Pro-
gram to make dissidents such as
Hossein Ronaghi-Maleki, a blogger and
human rights activist, and Nasrin
Sotoudeh, a lawyer and human rights
activist, household names now in
America.

We also fought for strict assurances
that data collected from our new X-
band radar in Turkey would be shared
with our allies in Israel.

In total, my office introduced 18 bills
and resolutions and 11 amendments. We
cosponsored 132 pieces of legislation.

I am a member of four committees
that have held more than 130 hearings
and markups. This year we worked on
the reform of No Child Left Behind,
and those reforms passed the com-
mittee with bipartisan support. We
also worked on legislation regarding
flood insurance funding bills under the
Appropriations Committee.

Most Americans who watch cable
news think all Democrats and all Re-
publicans may hate each other. While
Congress has grown more partisan, I
am particularly proud of the bipartisan
partnerships we have fostered in such a
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short time. I have continued a long-
standing battle against the corrupt
sugar program by working with Sen-
ator SHAHEEN of New Hampshire on S.
256 to Stop Unfair Giveaways and Re-
strictions Act, the SUGAR Act of 2011,
which would eliminate sugar price sup-
ports and increased costs for con-
sumers that destroy American manu-
facturing jobs.

Senator WYDEN and I introduced leg-
islation targeting more than $60 billion
in Medicare fraud every year by issuing
new identify theft-proof medical ID
cards, offering the same ID card protec-
tion our troops have for our seniors.

I also joined Senator WYDEN in his ef-
forts to ensure your constitutional
rights are protected with regard to
your GPS data and cell phone and
other location information.

Senator CASEY and I worked together
on antibullying legislation to keep our
kids safe at school.

I joined Senator WHITEHOUSE in an
effort to criminalize the pointing of la-
sers against civil aircraft to keep that
industry safe.

In my capacity as the top Republican
member of the Military Construction
and Veterans Affairs Appropriations
Subcommittee, we worked across the
aisle with Chairman TIM JOHNSON to
pass the first stand-alone appropria-
tions bill out of the Senate since 2009.
Since then, we have broken the logjam
on appropriations bills, and I hope to
quickly complete that legislation.

I especially wish to recognize one of
my first friends in the Senate, Senator
JOE MANCHIN of West Virginia, for our
collaborative effort on many issues,
the latest being a bipartisan resolution
calling for the Congress to go big on
deficit reduction. When we first came
to the Senate together, we saw that
there were few opportunities for Re-
publicans and Democrats to interact
outside the Senate floor. That is why
we began to have an open lunch to-
gether each Thursday instead of the
regularly scheduled partisan lunches,
to discuss ways to bridge the political
divide in the Senate and in Wash-
ington.

I also wish to highlight the partner-
ship I have developed with my senior
Senator from the State of Illinois.
While we may not see eye to eye on
many issues, Senator DURBIN and I
have worked closely on a whole host of
issues for Illinois. Following in the
footsteps of the late Senator Paul
Simon, Senator DURBIN and I have now
held more than 25 joint constituent
coffees here in Washington. It is like a
townhall meeting, where we talk with
Illinois families about what is going on
at home and in the Congress.

In March, Senator DURBIN and I
worked with Secretary of Transpor-
tation Ray Lahood to help the city of
Chicago, American, and United Air-
lines come to an agreement to keep the
O’Hare Modernization Program moving
forward. This is the single greatest job
creation program in northern Illinois,
and the agreement that we helped fos-
ter keeps thousands at work at O’Hare.
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We worked closely to bring high-
speed rail to the State of Illinois, and
together introduced legislation to ex-
pand charter schools, to improve access
to EpiPens at schools for children with
severe allergies, to ensure military
families in North Chicago continue to
receive their Federal education assist-
ance.

We fought to open a new Federal
prison in Thompson, IL, but without
al-Qaida detainees, to create jobs in
northwestern Illinois, and address also
flooding issues in southern Illinois and
levee rehabilitation in the metro east
area. We have also successfully con-
firmed four new judges for central and
northern Illinois, and have an addi-
tional two nominations, one Democrat,
one Republican, pending.

But legislation is not all we do here.
In my opinion, one of the most impor-
tant things a Member of Congress can
focus on is constituent service. We
formed advisory boards for African
Americans, Latinos, small business, ag-
riculture, health care, education, and
students. Since I first came to the
House of Representatives in 2001, I have
worked diligently as an advocate for Il-
linois before the Federal Government.
In 1 year now, my staff has held more
than 3,440 meetings with constituents
and other officials and dignitaries. To
be as accessible as possible, I have vis-
ited 50 out of Illinois’s 102 counties and
held 20 townhall meetings throughout
the State.

This month, my successor in the
House of Representatives, Congressman
BoB DoOLD, and I held the first ever live
Facebook townhall meeting and an-
swered questions we received via the
social networking site and Twitter.

My office has arranged 340 Capitol
and White House tours for approxi-
mately 2,800 constituents. We received
more than 85,000 phone calls and re-
sponded to 66,000 letters and e-mails.
We have helped more than 4,000 con-
stituents with casework details before
the government, and written more
than 200 letters in support of Illinois
towns, counties, and organizations for
Federal grants. I have convened eight
constituent advisory boards and met a
total of 18 times. My office helped proc-
ess 122 passports and assisted 750 vet-
erans and their concerns before the VA.

We have accomplished quite a bit
this year. I remain optimistic about
the long-term future of our Nation. We
can outinnovate and outproduce any
nation on the planet if we create an en-
vironment that supports full job cre-
ation. But there is still a 1ot of work to
do. The Illinois unemployment rate
stands at over 10 percent. It seems each
day we hear of a new company think-
ing of leaving our State.

The health care law threatens a fur-
ther drag on our economy. We face a
global sovereign debt crisis in Europe
and fears of future credit devaluations
for the United States.

U.S. troops continue to pursue en-
emies of freedom in Afghanistan and
Iraq, and Iran continues its effort to
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develop nuclear weapons. Protests are
accelerating in Egypt, and civil unrest
in Syria. Piracy remains a concern off
the coast of Somalia.

As I have for the past year, I will
spend the next 5 years making sure
that America remains the best place on
Earth for any individual to rise to
their full potential, a place where your
rights are protected against the gov-
ernment, whose main mission should
be to defend us, and to foster higher in-
comes for our families.

In these battles, I will advance the
interests of the State of Illinois as the
job engine at the center of the Nation’s
economy, protector of the Lake Michi-
gan and Mississippi ecosystems, and
the special place that sent Abraham
Lincoln and hopefully future Lincolns
for national leadership when America
needs it most.

Of course, my heart and soul will al-
ways be with the troops—their care,
their mission, and their spirit of de-
fending a place that is the greatest
force for human freedom and dignity
ever designed.

I am truly grateful for the oppor-
tunity to serve my Nation twice—in
the Navy and in the Senate. I thank
the people of Illinois for this first year
in the Senate and for the even bigger
things we will do together in the years
to come.

With that, I yield the floor and sug-
gest the absence of a quorum.

The PRESIDING OFFICER (Mr.
UDALL of New Mexico). The clerk will
call the roll.

The bill clerk proceeded to call the
roll.

Mr. FRANKEN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection it is so ordered.

Mr. FRANKEN. Mr. President, I have
filed two amendments that I will offer
at some time, and I will talk about
them now.

I am strongly opposed to the deten-
tion provisions in the Defense bill be-
fore us. I am disappointed that Senator
UpALL’s amendment did not pass.
Taken together, sections 1031 and 1032
would fundamentally alter how we in-
vestigate, arrest, and detain individ-
uals suspected of terrorism.

Before I get into the details of why I
oppose these detainee provisions, I
think it is important to recognize that
September 11 irrevocably and unalter-
ably changed our lives. I was in Min-
nesota on that terrible day. A number
of Minnesotans died in the towers, in
the air, and at the Pentagon. In New
York, in the months following the at-
tacks, I attended the funerals of brave
firefighters and law enforcement offi-
cers who sacrificed their lives to help
rescue folks from the towers. I cannot
shake those images from my mind, and
I am guessing, like many of you, I will
never be able to erase the horrors of
September 11 from my mind.

September 11 reminded us that we
are vulnerable and that we are fighting
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an unusual enemy. It forced us to reas-
sess our approach to counterterrorism,
and it forced us to redouble our efforts
to track down the people who aim to do
us harm. But it is exactly in these dif-
ficult moments, in these periods of war
when our country is under attack, that
we must be doubly vigilant about pro-
jecting what makes us Americans.

The Founders who drafted our Con-
stitution and Bill of Rights were care-
ful to draft a Constitution of limited
powers—one that would protect Ameri-
cans’ freedom and liberty at all times,
both in war and in peace.

Today, as we contemplate fundamen-
tally altering the criminal justice sys-
tem our Founders developed in order to
create a military detention system—a
system that would permit the indefi-
nite detention of U.S. citizens and law-
ful residents of the United States for
acts committed in the United States—
I think it is important to pause and re-
member some of the mistakes this
country has made when we have been
fearful of enemy attack.

Most notably, we made a grave and
indefensible mistake during World War
II when President Roosevelt ordered
the incarceration of more than 110,000
people of Japanese origin, as well as
approximately 11,000 German Ameri-
cans and 3,000 Italian Americans. There
is a memorial right across the street
from the Capitol that should remind us
all of this terrible mistake.

In 1971, President Richard Nixon
signed into law the Nondetention Act
to make sure the U.S. Government
would never again subject any Ameri-
cans to the unnecessary and unjustifi-
able imprisonment that so many Japa-
nese Americans, German Americans,
and Italian Americans had to endure.

It wasn’t until 1988—46 years after
the internment—that President
Reagan signed the Civil Liberties Act,
that the government formally ac-
knowledged and apologized for the
grave injustice that was done to citi-
zens and permanent residents of Japa-
nese ancestry.

These were dark periods in American
history, and it is easy standing here
today to think that is all behind us,
that it is a distant memory. But I fear
that the detention provisions in this
bill forget the lessons we learned from
the mistakes we made when we in-
terned thousands of innocent Japanese,
Germans, and Italians or when we de-
stroyed the lives of supposed Com-
munist sympathizers with nary a shred
of evidence of guilt.

In the weeks following September 11,
the Justice Department made extraor-
dinary use of its powers to arrest and
detain individuals. We arrested hun-
dreds of people for alleged immigration
violations and dozens more under a ma-
terial witness statute. None of these
individuals were charged with a crime.
All of this happened without the mili-
tary detention scheme envisioned in
this bill. This was also a mistake and
one that should not be repeated.

But if we pass the Defense authoriza-
tion bill with section 1031, Congress
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will, according to the arguments that
were made on the floor last week, for
the first time in 60 years, authorize the
indefinite detention of U.S. citizens
without charge or trial. This would be
the first time Congress has deviated
from President Nixon’s Nondetention
Act. What we are talking about is that
Americans could be subjected to life
imprisonment—think about that for
just a moment—life imprisonment
without ever being charged, tried, or
convicted of a crime, without ever hav-
ing an opportunity to prove your inno-
cence to a judge and a jury of your
peers, and without the government
ever having to prove your guilt beyond
a reasonable doubt. I believe that deni-
grates the very foundation of this
country. It denigrates the Bill of
Rights and what our Founders intended
when they created a civilian, non-
military justice system for trying and
punishing people for crimes committed
on U.S. soil. Our Founders were fearful
of the military, and they purposely cre-
ated a system of checks and balances
to ensure that we did not become a
country under military rule. If this bill
passes, the Supreme Court should find
these detention provisions unconstitu-
tional.

Let’s put that aside for now and focus
on what we are currently doing right to
fight terrorism. We are doing a heck of
a lot of great things when it comes to
national security. I think we actually
need to remember that, and we need to
remember that we are winning the
fight against terrorists without tram-
pling on our constitutional rights.

Just last May, under the tremendous
leadership of President Obama and Sec-
retary Panetta, head of the CIA, we
hunted down and Kkilled Osama bin
Laden. A few days ago, the Washington
Post reported that the al-Qaida core
has contracted and weakened since
then, and its leadership ranks have
been reduced to two members. To be
sure, that does not mean that al-Qaida
is no longer a threat, particularly com-
ing from groups outside the core, but it
is a remarkable achievement. Our cur-
rent counterterrorism strategy is not
broken. Indeed, just the opposite is
true. We are winning the war against
al-Qaida. There is no indication—
none—that we need to fundamentally
alter our approach to locating terror-
ists here or overseas.

Under Director Mueller’s leadership,
the FBI has turned itself inside out,
and over the last 10 years, since Sep-
tember 11, it has become an intel-
ligence-gathering counterterrorism
machine. I can’t say I have always
agreed with 100 percent of the FBI’s
tactics, and there are times when I
worry they may be overstepping, but
make no mistake, if our goal is hunt-
ing down the bad guys, the FBI knows
what they are doing. There is no reason
to think we need to change course and
create an entirely new system that
would completely supplant the re-
sources and expertise of the FBI.

For those who would argue that we
need to shift these people out of our ci-
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vilian criminal justice system and
away from article III courts and into a
military system, I have to ask why.
Where is the sign that we have a prob-
lem that needs fixing? There is no rea-
son to think we need to create an en-
tirely different framework for a prob-
lem we have been dealing with for cen-
turies. This enemy is not so different
that we need to upend our criminal jus-
tice system.

I think this is a solution in search of
a problem. There is no need to go down
this path. We should be focused on
doing what is best for this Nation and
what is best for protecting Americans.
We should be working together on this,
not coming up with additional ways to
divide and polarize this country. That
is why, when the Secretary of Defense,
the Director of National Intelligence,
and the Director of the FBI express se-
rious concerns about these provisions
and when the President’s top counter-
terrorism adviser, John Brennan, com-
plains that these provisions will make
it even harder for them to locate and
detain terrorists in the United States
and overseas, we should probably listen
to them.

Section 1031 runs the risk of author-
izing the indefinite detention without
trial of Americans. Section 1032 is un-
necessary and complicates our counter-
terrorism policy. They are bad policy.

In short, these provisions should not
be passed. They are not well-considered
terrorism policy, and they would au-
thorize poorly understood and deeply
troubling policies. That is why I have
put forward amendments that would
strike each of these two sections. That
is why I cosponsored Senator MARK
UDALL’s amendment, the cousin of our
Presiding Officer. That is why I cospon-
sored his amendment, and I would be
happy to cosponsor amendments from
our Presiding Officer as well, but that
is why I cosponsored Senator MARK
UDALL’s amendment that would have
sent these matters back to the admin-
istration and the relevant committees
of Congress for the full consideration,
discussion, and debate they deserve.
Our national security and our freedom
require nothing less.

I thank the Chair, I yield the floor,
and I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mrs. FEINSTEIN. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENTS NOS. 1125 AND 1126

Mrs. FEINSTEIN. Mr. President, if I
understand the procedure, it is now ap-
propriate for me to speak on my pend-
ing amendments. I will not offer my
two amendments for a vote now, but I
would like to take the opportunity to
speak about them at this time. I trust
that is in order.

The PRESIDING OFFICER. The Sen-
ator is recognized.
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Mrs. FEINSTEIN. Mr. President, I
rise to express my continued opposi-
tion to the detention provisions in the
Defense authorization bill.

I was on the Intelligence Committee
prior to 9/11, and I have watched the
transition since that time. I have
watched America—to use a phrase—get
its act together, and I am proud of
where this country stands at this time
with the procedures, the interrogation
techniques, the custody issues, and the
prosecutions that have been successful
in the last 10 years. In my judgment,
this country is safer now than we were
before 9/11.

Before the recess, I laid out my views
on why the detainee provisions in the
Armed Services bill were detrimental
to national security because they re-
duce the President’s flexibility to
make decisions on how best to detain
and potentially interrogate and pros-
ecute suspected terrorists. Today, I
would like to speak to the two amend-
ments I have filed, and I will describe
them in a moment.

Let me also reference two letters in
opposition to the detention provisions
in the underlying bill: one written to
me from the Director of National Intel-
ligence, James Clapper, and the second
written yesterday to Chairman LEVIN
from Bob Mueller, the Director of the
FBI.

These letters are in addition to the
Statement of Administrative Policy,
which includes a veto threat to the de-
tention provisions and the letter from
the Secretary of Defense, Leon Pa-
netta, both of which were inserted into
the RECORD before the recess.

So I note that the provisions in the
bill we are considering are opposed by
the White House, by the Secretary of
Defense, the Director of National Intel-
ligence, and the Director of the FBI.
These top national security officials
are all concerned that the bill reduces
the administration’s flexibility to com-
bat terrorism, both at home and
abroad, and I would agree with that.

I will ask at the appropriate time for
a vote on amendment No. 1125, which
will limit mandatory military custody
to terrorists captured outside the
United States. This is a very simple
amendment that only adds one word,
“‘abroad,” to section 1032 of the under-
lying bill.

Currently, this bill creates a pre-
sumption that members or parts of al-
Qaida or ‘‘associated forces’ will be
held in the military detention system,
and I disagree with that approach. I be-
lieve the President should have the
flexibility to hold captured terrorists
in the military or the criminal justice
systems, and the decision of which sys-
tem to use should be made based on the
individual facts and evidence of each
case.

Putting aside that general view, I am
very concerned that creating a pre-
sumption for military custody—which
this bill does—and requiring a cum-
bersome waiver process will jeopardize
counterterrorism cases and intel-
ligence gathering. This concern is not
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only mine, it has been raised by the
White House, by Secretary Panetta,
and very directly by Director Mueller
in his letter.

So my amendment would clarify the
situation and remove the confusion and
delay that I believe this bill will cause.
My amendment will make clear that
under section 1032 of this bill the U.S.
Armed Forces are only required to hold
a suspected terrorist in military cus-
tody when that individual is captured
abroad. All that amendment does is
add that one word, ‘‘abroad,” to make
clear that the military will not be
roaming our streets looking for sus-
pected terrorists. My amendment does
not remove the President’s ability to
use the option of military detention or
prosecution inside the United States.

My amendment makes clear that in-
side the United States there is no pre-
sumption for military custody. Inside
the United States, a Customs agent or
local law enforcement officer could fol-
low his or her standard process and
turn a suspected terrorist over to the
FBI for handling without having to
worry about whether a waiver may
apply or whether it is required.

The FBI has changed. There are 56
field offices, there is a national secu-
rity branch, and it is staffed with thou-
sands of agents inside the United
States. The FBI is well equipped to
handle a terrorist inside the United
States, but the Department of Defense
is not. Listen to what Director Mueller
wrote. He notes, and I quote:

The legislation introduces a substantial
element of uncertainty as to what proce-
dures are to be followed at perhaps the most
critical time in the development of an inves-
tigation. . . .

Now, I understand that the chairman
and ranking member of the Armed
Services Committee have included a
waiver and have required that the ad-
ministration issue procedures to lay
out how the mandatory military cus-
tody provision will be carried out. But
the administration is telling us, with a
unanimous voice from all its senior
counterterrorism officials, that this
provision is harmful and unnecessary.
But we say Congress knows better. I
don’t believe we do know better, and I
think not to listen to those who are
really responsible to carry out these
missions in what is a very difficult
field today, based on a careful assess-
ment of national security, is a mis-
take.

The administration has threatened to
veto this bill and said it ‘‘strongly ob-
jects to the military custody provision
of section 1032’ in its official State-
ment of Administration Policy because
it would, and I quote, ‘‘tie the hands of
our intelligence and law enforcement
professionals.” So here are the experts
saying: Don’t do this, it will tie our
hands; and here is the political branch
saying: We know better.

If something had gone wrong, if there
had been mistakes, if there hadn’t been
over 400 cases tried successfully in ci-
vilian Federal criminal courts in the
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last 10 years and 6 cases and a muffed
history of military prosecution in
these cases, I might agree. But the
march is on here in Congress: milita-
rize this thing from stem to stern. And
I disagree with that. When something
isn’t broke, don’t fix it.

Mr. President, there are rapid reac-
tion teams part of the HIG—or High-
Value Interrogation Group—who can
deploy on a moment’s notice, who can
rapidly assess a suspect, who can carry
out a proper and effective interroga-
tion, and the executive branch then has
an opportunity to decide whether the
facts and the evidence really are best
suited for a Federal criminal prosecu-
tion in Article III courts, or the facts
and the evidence are really best suited
for a military commission prosecution.

This flexibility is what we are taking
away from the executive branch under
the provisions in this bill. It was well
practiced during the Bush Presidency,
and it has been well practiced by the
Obama Presidency. Virtually every na-
tional security professional connected
to the handling of terrorists and the in-
telligence obtained from them says to
change it would be a mistake. So I be-
lieve the amendment I am offering—
limiting mandatory military custody
to detainees outside the TUnited
States—is a major improvement to the
underlying bill. It removes the uncer-
tainty that will occur if military cus-
tody is required for detainees captured
inside the United States.

Frankly, I would prefer that the pro-
vision—section 1032—be struck in its
entirety, as I don’t believe we should
be creating a presumption of military
custody over the law enforcement
route. That is not what this country is
about. There is the posse comitatus
law on the books. The military isn’t
supposed be roaming the streets of the
United States. But if there is going to
be this type of provision, it should at
least do no harm to our ability to de-
tain, interrogate, and prosecute terror-
ists. So I ask for my colleagues’ sup-
port on this amendment.

While I am on the Senate floor, I
would like to speak briefly to the sec-
ond amendment I have filed and on
which I also seek a vote, since the
Udall amendment has failed; that is,
amendment No. 1126, which would pro-
hibit U.S. citizens from being held in
indefinite detention without trial or
charge.

As Members know, section 1031 of the
underlying bill updates and restates
the authorization for the use of mili-
tary force that was passed on Sep-
tember 18, 2001, 10 years ago, 1 week
after the attacks of 9/11. The provision
updates the authority to detain terror-
ists who seek to harm the United
States, an authority that I believe is
consistent with the laws of armed con-
flict. However, I strongly believe that
the U.S. Government should not have
the ability to lock away its citizens for
yvears, and perhaps decades, without
charging them and providing a height-
ened level of due process. We shouldn’t

November 29, 2011

pick up citizens and incarcerate them
for 10 or 15 or 20 years or until hos-
tilities end—and no one knows when
they will end—without giving them due
process of law.

So my amendment simply adds the
following language to section 1031 of
the underlying bill:

The authority described in this section for
the Armed Forces of the United States to de-
tain a person does not include the authority
to detain a citizen of the United States with-
out trial until the end of hostilities.

It is hard for me to understand how
any Member of this body wouldn’t vote
for this amendment because, without
it, Congress is essentially authorizing
the indefinite imprisonment of Amer-
ican citizens without charge or trial.

As I said on the Senate floor pre-
viously, 40 years ago Congress passed
the Non-Detention Act of 1971 that ex-
pressed the will of Congress and the
President that America would never re-
peat the Japanese-American intern-
ment experience—something that I
witnessed as a child up close and per-
sonal—and would never subject any
other American to indefinite detention
without charge or trial. In the 40 years
since President Richard Nixon signed
the Non-Detention Act into law, Con-
gress has never made an exception to
it.

A key issue in this bill is that this is
the Congress making an explicit excep-
tion that has never been made before
by the Congress, and what we are say-
ing is, it is OK to detain an American
citizen without trial, ad infinitum. I
don’t think it is. I don’t think that is
what our Constitution is all about. Yet
the provision in this bill would do just
that.

I ask unanimous consent to have
printed in the RECORD a column pub-
lished yesterday in the San Jose Mer-
cury News of California from Floyd
Mori.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From MercuryNews.com, Nov. 27, 2011]

S. FLOYD MORI: INTERNMENT SPECTER RAISES
UGLY HEAD IN FORGETFUL U.S. SENATE
(By S. Floyd Mori)

The oldest generation of Japanese-Ameri-
cans, those whose earliest memories were of
their lives and families being upended by in-
ternment without charge or trial in con-
centration camps during World War II, at
least take comfort in the hope that America
is now committed to never inflicting that ex-
perience on any other group of Americans or
immigrants. But our trust in that commit-
ment is being shaken by a bill poised to go
to the Senate floor that could once again au-
thorize indefinite detention without charge
of American citizens and others now living
peacefully in our country.

We have reason to believe in the commit-
ment of Americans to say never again to in-
definite detention. In 1988, the Civil Liberties
Act officially declared that the Japanese-
American internment had been a ‘‘grave in-
justice” that had been ‘‘carried out without
adequate security reasons.’” In other words,
the indefinite detention of Japanese-Ameri-
cans during World War II was not only
wrong, but unnecessary.
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A Dbill on the Senate floor raises the ques-
tion of whether the Senate has forgotten our
history. S. 1253, the National Defense Au-
thorization Act, has a provision in it, unfor-
tunately drafted by Sens. Carl Levin, D-
Mich., and John McCain, R-Ariz., that would
let any U.S. president use the military to ar-
rest and imprison without charge or trial
anyone suspected of having any relationship
with a terrorist organization. Although Sen.
Dianne Feinstein, D-Calif., and more than a
dozen of her colleagues are bravely calling
for a halt to a damaging bill, they face sig-
nificant opposition.

The troubling provision, Section 1031,
would let the military lock up both Ameri-
cans and noncitizens in the 50 states. There
would be no charges, no trial, no proof be-
yond a reasonable doubt. All that would be
required would be suspicion.

Although the details of the indefinite de-
tentions of Japanese-Americans during
World War II and the proposed indefinite de-
tentions of terrorism suspects may differ,
the principle remains the same: Indefinite
detentions based on fear-driven and unlaw-
fully substantiated national security
grounds, where individuals are neither duly
charged nor fairly tried, violate the essence
of U.S. law and the most fundamental values
upon which this country was built.

As the measures to indefinitely detain Jap-
anese-Americans during World War II have
been deemed a colossal wrong, the same
should be true of modern indefinite deten-
tion of terrorism suspects. Our criminal jus-
tice system is more than equipped to ensure
justice and security in terrorism cases, and
we certainly should not design new systems
to resurrect and codify tragic and illegit-
imate policies of the past.

As our history shows, acting on fear in
these situations can lead to unnecessary and
unfruitful sacrifices of the most basic of
American values. In the 10 years since the 9/
11 attacks, Congress has shown admirable re-
straint in not enacting indefinite detention
without charge or trial legislation. Now with
the president seeking to end the current
wars, the Senate must avoid repeating the
mistakes of the past and protect American
values before they are compromised. We can-
not let fear overshadow our commitment to
our most basic American values.

The Senate can show that it has not for-
gotten the lessons of the Japanese-American
internment. It should pass an amendment
that has been offered by Sen. Mark Udall, D-
Colo., that would remove Section 1031 from
the act. This Senate should not stain that
great body by bringing to the floor any de-
tention provision that would surely be
looked upon with shame and regret by future
generations.

Mrs. FEINSTEIN. I know Mr. Mori
well. He is the national executive di-
rector of the Japanese American Citi-
zens League, which is the oldest and
largest Asian-American civil rights or-
ganization in the United States. The
Japanese American Citizens League—
or JACL as we would say—has been an
active voice on the wrongful intern-
ment of Japanese Americans during
World War II, and I believe it is worth
listening to what they have observed
from that painful history.

The administration has threatened to
veto this bill and said the following in
its official Statement of Administra-
tion Policy:

After a decade of settled jurisprudence on
detention authority, Congress must be care-
ful not to open a whole series of legal ques-
tions that will distract from our efforts to
protect the country.
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Yet by allowing the military to de-
tain U.S. citizens indefinitely, Con-
gress would be opening a great number
of serious legal questions, in my judg-
ment.

This amendment would restore the
language that was in an earlier version
of this bill that would have established
a similar ban on the indefinite deten-
tion of U.S. citizens. It is also con-
sistent with the way we have con-
ducted the war on terror over the past
10 years. In cases where the United
States has detained American citizens,
including John Walker Lindh and Jose
Padilla, they have eventually been
transitioned from indefinite detention
to the criminal justice system, and
both have been convicted and are serv-
ing long prison sentences. John Walker
Lindh pleaded guilty to terrorism
charges and was given a 20-year sen-
tence, and Jose Padilla was convicted
of terrorism conspiracy and sentenced
to a 17-year prison sentence.

So I believe this amendment is con-
sistent with past practice and with tra-
ditional U.S. values of due process. We
are not a nation that locks up its citi-
zens without charge, prosecution, and
conviction. My amendment reflects
that view, I believe in that view, and I
hope this body does as well. So I urge
its adoption.

Mr. President, in conclusion, I ask
my colleagues’ support on these two
amendments because I believe they
will improve the legislation.

I yield the floor, and I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER (Mr. DUR-
BIN). The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. TESTER. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. TESTER. Thank you, Mr. Presi-
dent. It is good to see the Senator in
the chair.

I rise to speak on amendment No.
1145. I cannot call up this amendment
at this point in time, but hopefully at
some time during this debate we can
deal with this issue of foreign base clo-
sures, which is what amendment No.
1145 does.

I have offered—along with my col-
league from Texas, Senator
HUTCHISON—to establish an overseas
basing commission. We are joined on
this amendment by Senators CONRAD,
WYDEN, and SANDERS.

This commission would be charged
with saving taxpayer money by identi-
fying and reevaluating our overseas
military base structure and invest-
ments. It is not a new discussion. This
has been done before. In Washington,
colleagues from both sides of the aisle
have long advocated for issues similar
to this one.

In Montana, Senator Mike Mans-
field—a personal hero of mine and one
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of the truest statesmen of this body—
advocated fiercely throughout his pub-
lic service for a more commonsense ap-
proach to our overseas military com-
mitment. Senator Mansfield’s approach
balanced our national security inter-
ests and decisions with decisions and
investments that made sense fiscally.
The time could not be more appro-
priate to renew this call. Given our
budget outlook, we have a responsi-
bility to exhaustively look for savings
across our government. We need to be
smart and we need to work together.

It makes a lot of sense to me that
cutting overseas military construction
projects that have minimal negative
impacts on our national security and
military readiness is the right idea. We
know there is a significant higher cost
associated with maintaining facilities
and forces overseas, particularly in Eu-
rope, than here in the United States.
We also know we need a more complete
picture of the cost, the benefits, and
the savings associated with overseas
basing as we make tough budgetary de-
cisions. Given our military’s advanced
capabilities, it is time for some respon-
sible decisions about how to best se-
cure our country while saving Amer-
ican taxpayers every penny we possibly
can.

As Montana families examine their
bottom line and as the country works
to cut spending, it is past time to give
our outdated military bases and instal-
lations a closer look. An overseas bas-
ing commission would independently
address these issues firsthand and en-
sure that military construction spend-
ing and operational maintenance
spending match our capabilities and
our national security strategy.

As we move forward, I hope we will
do so in the spirit of Senator Mansfield
by working together and by making
commonsense decisions that keep us
both safe and spend our taxpayer dol-
lars more wisely.

As I said when I opened these re-
marks, I think this is a no-brainer. We
need to take a step back, look at the
money we are spending on overseas
bases, make sure we are getting the
best bang for the buck and make sure
it meets our national security needs.
With a lot of these post-World War II
installations, they can be shut down,
we can save some money, and it is a
win-win situation for everybody.

I yield the floor and suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LEVIN. Mr. President, I was lis-
tening in the cloakroom to Senator
TESTER’S comments about his amend-
ment, and I wish to tell everyone how
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right on point he is. I am focusing on
overseas bases and the need to close
some of those bases. We have another
Defense bill coming up fairly soon, if
we cannot get something done on this
bill—and I hope we can—whether it is
the sense of the Senate or otherwise to
put our focus there, because we need to
reduce our presence particularly in
those bases, I believe, in Europe, where
we simply no longer need those bases
and cannot afford to maintain them.
But whether we can get a commission
done is a different issue because that
could actually slow down the process,
to appoint a BRAC-type commission.

I just wished to comment while he
was still on the floor that I believe he
is right. He is focused on that which is
critically important for not just the
Armed Services Committee but for this
Senate to look at, which is to look at
the huge number of overseas facilities
we have and the fact that there are
many we no longer need and we have to
look there for some significant savings.
I just wished to commend the Senator
from Montana.

The PRESIDING OFFICER. The Sen-
ator from Montana.

Mr. TESTER. Mr. President, I thank
Chairman LEVIN for his comments. As
we look for opportunities to save
money, as we look for opportunities to
focus in on the war on terror, I think
our time has come to take a hard look
at our overseas basing and do what,
quite frankly, will enhance our oppor-
tunities to fight the war on terror
while saving the taxpayers dollars over
the short term and the long haul.

I thank Chairman LEVIN for his com-
ments.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Georgia.

Mr. ISAKSON. Mr. President, I wish
to address the Senate as if in morning
business for up to 5 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

NATIONAL LABOR RELATIONS BOARD

Mr. ISAKSON. Mr. President, I come
to the floor of the Senate for the fifth
time in the last 3 years to discuss this
administration’s relentless pursuit to
modify and change the labor laws of
this country that have served us well
for in excess of 70 years. A particular
instance that is going to take place to-
morrow causes me to come one more
time to discuss this subject.

A few days before Thanksgiving last
week, the National Labor Relations
Board posted a notice that they would
meet at 10 a.m. on Wednesday morning
to discuss passing a rule that will
change a T7b-year precedent in labor
law, a rule that will reduce the time
period between the filing of a petition
for a union organization and a vote to
as little as 10 days.

Historically, in our country, it has
been an average of 38 days from the fil-
ing of the petition to the vote as to
whether to organize. For no cause or
reason, other than unleveling the play-
ing field, NLRB has decided to rush
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this rule through in an ambush-type of
event. If we pull the facts back and
look, it is quite easy to see what they
are trying to do.

Craig Becker, who is on the National
Labor Relations Board as a recess ap-
pointment of the President of the
United States, was denied approval in
the confirmation process in the Senate.
The President chose to appoint him in
a recess appointment which expires at
the end of this December. Therefore, in
the waning hours of his service on the
Board, at a time in which the majority
has a 2-to-1 vote, they are going to rush
through a change in an amendment to
the labor laws in the United States of
America that have served us for 70
yvears. It is not right. It is not fair. At
a time of high unemployment and dis-
tress in our economy, the worst thing
to do is change the rules of the game
that have served the country so well.

I will fire a warning shot also. I
think there is something else that will
probably happen before the end of the
year, and that is there will probably be
a posting of a rule to make micro-
unionization possible. It has already
been discussed by the NLRB. It is a
process whereby we could take sepa-
rate departments in the same company
and let them unionize one at a time.
Take a Home Depot, for example, or a
Kroger grocery store. Let the butchers
unionize and then 1let the bakers
unionize and then let the detergent
salesmen unionize and then let the
janitors unionize and let the shop end
up having 15, 20, 25 different union or-
ganizations in the same store. That has
never been able to be possible and it is
not right. It should be across the board
within the company.

So I come to the floor to let every-
body know at NLRB that I know what
is going to happen tomorrow morning.
I know it is a rush to judgment and it
is a bad judgment and it is a mistake.
We have great labor laws in this coun-
try. In fact, if we take this petition and
change it down to 10 days, we are not
recognizing the fact that of all the
elections that have taken place in the
last couple years, the unions have won
67 percent of the time. There is no
problem with the organization laws,
and there is no reason to compress the
time from the filing of the petition to
the vote. Fair is fair. A company that
has an organization petition filed
against it ought to have a reasonable
period of time to assess the grievances
that are advertised against them rath-
er than compressing the vote period
and having a rush to judgment.

I hope tomorrow the NLRB will rec-
ognize that a rush to judgment is
wrong. It is not good for the country, it
is not good for our economy, and it is
not good for the American people. I
will oppose it and do oppose it today,
as I will oppose microunionization
should they attempt to do the same be-
fore this year is out.

I yield back my time and notice the
absence of a quorum.

The PRESIDING OFFICER
CASEY). The clerk will call the roll.

(Mr.
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The legislative clerk proceeded to
call the roll.

The PRESIDING OFFICER. The Sen-
ator from Florida.

Mr. NELSON of Florida. Mr. Presi-
dent, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. NELSON of Florida. Mr. Presi-
dent, with the chairman’s permission, I
would like to speak on the Defense bill.

Mr. President, I wish to thank Chair-
man LEVIN. I wish to thank Senator
McCAIN. I wish to thank the entire
Armed Services Committee and all the
dedicated staff for their efforts in
crafting this National Defense Author-
ization Act.

I am going to continue to work with
all of my colleagues to resolve some of
the very challenging provisions, one of
which we just voted on, having to do
with what courts the detainees are
going to be prosecuted in. I am hopeful
compromises will be reached in the
days ahead so this bill can be passed
and signed into law.

There are five amendments I and oth-
ers have offered that I wish to talk
about. The first is amendment No. 1210.
It has been crafted in consultation
with the Government Accountability
Office and it would require the Depart-
ment of the Navy to evaluate the cost
and benefits of stationing additional
destroyers at Naval Station Mayport in
Jacksonville, F1. One may ask why.

Well, the frigates at Mayport that
will all be decommissioned by 2015, but
the ships that will replace them, the
Littoral combat ships, will not arrive
until 2016. Therefore, there is a hiatus
of a year in which the ship repair in-
dustry, that was built up to take care
of the Navy’s fleet, will be without
work. From the standpoint of keeping
the maintenance and repair of the
Navy’s fleet, we need to determine if it
will be more cost effective for the Navy
to mitigate this problem by bringing
additional destroyers to Mayport dur-
ing that timeframe, extending the serv-
ice lives of the existing frigates, or by
boosting the industry by bringing ships
from around the country to the Jack-
sonville ship repair industry for repair.

Doing nothing is not an option be-
cause the ship repair business would
take too big of a hit. In order to pro-
vide some oversight of the Navy’s
methodology, so that we can get the
greatest bang for the buck and keep
the Navy fleet at the level of readiness
it needs, I am asking for the GAO to
assess and report independently on
these measures. My colleague from
Florida, Senator RUBIO, has joined as a
cosponsor.

I urge support of this amendment. It
should not be a controversial amend-
ment. I hope the committee will be
able to accept it.

I have also proposed amendment No.
1236, which requires the Department of
the Air Force to further explain their
plan to change the flag officer posi-
tions at the Air Force Materiel Com-
mand. Reducing oversight and elimi-
nating officers with vital experience
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could damage the Air Force’s weapons
testing mission. So this amendment
simply requires the Air Force to sub-
mit a report which would be assessed
by the GAO. Again, this should not be
a controversial amendment and ought
to be accepted by the committee.

Senator SCHUMER of New York and I
are working to ensure that the Depart-
ment of Defense and the Veterans Af-
fairs Department continue to study
and evaluate the harmful effects of the
garbage burn pits at our base in Balad
in Iraq. This has gotten some attention
in the press. It is horrible. What we are
seeing is when our troops are exposed
to these toxic fumes from these open
burn pits, we see the consequences in
their health that turn up later. Obvi-
ously, it is not only a diminution of
the health of our troops which we
ought to first and foremost protect,
but of course there is a continuing cost
to the U.S. Government, because years
later, what we are finding is—and this
comes out of the first gulf war experi-
ence with those open burn pits—we
have determined that serious health
problems could be traced back to the
breathing in of those toxic substances
because the troops were exposed to the
fumes coming out of those burn pits.

What this amendment does—and it
should not be controversial—is it re-
quires a study be designed to take a
look at those burn pits and further
focus on the serious medical effects on
our troops. So far, the reports have
been inconclusive, but troops are still
getting sick and it needs to be under-
stood; thus, the reason for that study.
Next year we will work to have the ac-
tual study funded. But Senator SCHU-
MER and I want to get on with this
study and we ask and it should be ac-
cepted by the committee as a non-
controversial amendment. After all, it
is what we all want, the protection of
our troops.

Let me talk about amendment No.
1209. This addresses the longstanding
problem faced by relatives of those who
have been killed in action or whose
death is related to service in the mili-
tary, and that is the current law of a
dollar-for-dollar reduction of Depart-
ment of Defense Survivor Benefit Plan
annuity offset, dollar for dollar, by the
Dependency and Indemnity Compensa-
tion which comes from the Department
of Veterans Affairs. The stand-alone
bill, S. 260, filed by Senator INHOFE and
myself, is cosponsored by—get this—49
Senators. The Senate has supported
eliminating this offset for years. I hope
that in the Senate, on this Defense au-
thorization bill, we are going to remain
steadfast in support of military widows
and family members. Why? Because the
Survivor Benefit Plan is an optional
program for military retirees offered
by the Defense Department. It is like
an insurance plan. Military retirees
pay premiums out of their retirement
pay to ensure that their survivors will
have adequate support when that re-
tired military person passes away. For
many retirees, reasonably priced insur-
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ance from the public marketplace is
not available due to their service-re-
lated disabilities and their health
issues; thus, the reason for this insur-
ance plan, the Survivors Benefit Plan.
SBP is a way for retirees to provide
some income insurance for their sur-
vivors. It pays survivors 55 percent of
the servicemember’s retired pay. That
is for the survivors of the retired mili-
tary person when that person dies. It is
an insurance policy.

The Dependency and Indemnity Com-
pensation—DIC—is a completely dif-
ferent survivor benefit and it is admin-
istered by the Veterans’ Administra-
tion. When a servicemember dies, ei-
ther due to a service-related disability
or illness or active-duty death, sur-
viving spouses are entitled to monthly
compensation of $1,154 from the Vet-
erans’ Administration. But here is the
rub:

Of the 270,000 survivors receiving the
SBP—the insurance policy that the
military retiree has paid for—about
54,000 are subject to the offset, meaning
some of their SBP is taken away. Ac-
cording to the Defense Actuary, 31,000
survivors’ SBP is completely offset by
the VA’s Dependency and Indemnity
Compensation, meaning they only have
$1,1564 a month to live on. These sur-
vivors are entitled to both under two
different laws, but then there is a law
that says you have to offset one from
the other.

Military retirees in good faith bought
into the insurance plan—the SBP.
They were planning for the future for
their families. The government now
says we are going to take some of that
money away. What it means is we are
not taking care of those who were left
behind in the same manner as these
servicemembers thought they were
going to get when they took care of our
country. I know of no purchased annu-
ity plan that would deny payout based
on receipt of a different benefit. I say
that having had some experience in in-
surance in my former life years and
years ago as the elected insurance com-
missioner of the State of Florida.

It was said best by President Lincoln
when he said in his second inaugural
address that one of the greatest obliga-
tions in war is to ‘‘finish the work we
are in; to bind up the Nation’s wounds;
to care for him who shall have borne
the battle, and for his widow, and his
orphan.”

That is the whole intention of these
two laws, but we are not doing it. We
are not honoring our servicemembers.
The government must take care of our
veterans, their widows and their or-
phans. Almost every year in the Senate
we have passed this, eliminating the
offset. What happens is it goes down to
the conference and they eliminate it
because it is going to cost money. We
have had a couple of times where im-
portant little steps were taken in the
right direction with some lessening of
the offset, but we must meet our obli-
gations to military families with the
same sense of honor their loved one
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rendered during their service to this
country, so we must eliminate this off-
set.

Finally, there is an amendment to
sanction the Central Bank of Iran. In
just the previous 2 months, Iran has at-
tempted a terrorist attack on U.S. soil,
while continuing to develop its nuclear
capability back home, and it has done
so in complete disregard for the Non-
Proliferation Treaty.

The United States has led the inter-
national community in enacting crip-
pling sanctions against the Iranian re-
gime. We need to tighten down the
screws more. We have done so in 1996
with the Iran Sanctions Act and again
in 2009 with the Comprehensive Iran
Sanctions Accountability and Divest-
ment Act.

So we must continue these efforts.
By sanctioning the Central Bank of
Iran, we will make it clear to Iran’s re-
ligious leaders—and that is what we
have to say—that there are real con-
sequences to their support for ter-
rorism and their attempts to develop
nuclear weapons.

A nuclear Iran would be disastrous
for the region. It would be disastrous
for Europe. It clearly would be a threat
against Israel, one of our strongest al-
lies, and it clearly is a threat to the
national security interests of the
United States.

The cost of inaction is too great.
That is why we ought to go after the
Central Bank of Iran by sanctioning
them.

I think I have offered a number of
amendments along with and on behalf
of our colleagues that should be able to
be accepted, and I would implore the
leadership of the committee to please
consider these.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Mr. President, I now ask
unanimous consent that the Levin-
McCain amendment No. 1092, which is
the regular order, be modified with the
changes that are at the desk—that
amendment addresses the issue of
counterfeit parts in the Department of
Defense supply chain; further, that the
amendment, as modified, be agreed to;
that upon disposition of the Levin-
McCain amendment, the Senate re-
sume consideration of the Paul amend-
ment No. 1064; that there be 30 minutes
of debate, equally divided in the usual
form, on the Paul amendment; that
upon the use or yielding back of time,
the Senate resume consideration of the
Landrieu amendment No. 1115; that
there be up to 30 minutes of debate,
equally divided in the usual form, on
the Landrieu amendment; that upon
the use or yielding back of time, the
Senate proceed to votes in relation to
the two amendments—the Paul and
Landrieu amendments—in the fol-
lowing order: Paul amendment No. 1064
and Landrieu amendment No. 1115; that
there be 2 minutes, equally divided,
prior to each vote and there be no
amendments in order to either amend-
ment prior to the votes; and that both
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amendments be subject to a 60-affirma-
tive-vote threshold.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

The amendment (No. 1092), as modi-
fied, was agreed to, as follows:

At the end of subtitle C of title VIII, add
the following:

SEC. 848. DETECTION AND AVOIDANCE OF COUN-
TERFEIT ELECTRONIC PARTS.

(a) REVISED REGULATIONS REQUIRED.—

(1) IN GENERAL.—Not later than 180 days
after the date of the enactment of this Act,
the Secretary of Defense shall revise the De-
partment of Defense Supplement to the Fed-
eral Acquisition Regulation to address the
detection and avoidance of counterfeit elec-
tronic parts.

(2) CONTRACTOR RESPONSIBILITIES.—The re-
vised regulations issued pursuant to para-
graph (1) shall provide that—

(A) contractors on Department of Defense
contracts for products that include elec-
tronic parts are responsible for detecting and
avoiding the use or inclusion of counterfeit
electronic parts or suspect counterfeit elec-
tronic parts in such products and for any re-
work or corrective action that may be re-
quired to remedy the use or inclusion of such
parts; and

(B) the cost of counterfeit electronic parts
and suspect counterfeit electronic parts and
the cost of rework or corrective action that
may be required to remedy the use or inclu-
sion of such parts are not allowable costs
under such contracts.

(3) TRUSTED SUPPLIERS.—The revised regu-
lations issued pursuant to paragraph (1)
shall—

(A) require that, whenever possible, the
Department of Defense and Department of
Defense contractors and subcontractors—

(i) obtain electronic parts that are in pro-
duction or currently available in stock from
the original manufacturers of the parts or
their authorized dealers, or from trusted sup-
pliers who obtain such parts exclusively
from the original manufacturers of the parts
or their authorized dealers; and

(ii) obtain electronic parts that are not in
production or currently available in stock
from trusted suppliers;

(B) establish requirements for notification
of the Department of Defense, inspection,
test, and authentication of electronic parts
that the Department of Defense or a Depart-
ment of Defense contractor or subcontractor
obtains from any source other than a source
described in subparagraph (A);

(C) establish qualification requirements,
consistent with the requirements of section
2319 of title 10, United States Code, pursuant
to which the Department of Defense may
identify trusted suppliers that have appro-
priate policies and procedures in place to de-
tect and avoid counterfeit electronic parts
and suspect counterfeit electronic parts; and

(D) authorize Department of Defense con-
tractors and subcontractors to identify and
use additional trusted suppliers, provided
that—

(i) the standards and processes for identi-
fying such trusted suppliers complies with
established industry standards;

(ii) the contractor or subcontractor as-
sumes responsibility for the authenticity of
parts provided by such supplier as provided
in paragraph (2); and

(iii) the selection of such trusted suppliers
is subject to review and audit by appropriate
Department of Defense officials.

(4) REPORTING REQUIREMENT.—The revised
regulations issued pursuant to paragraph (1)
shall require that any Department of De-
fense contractor or subcontractor who be-
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comes aware, or has reason to suspect, that
any end item, component, part, or material
contained in supplies purchased by the De-
partment of Defense, or purchased by a con-
tractor of subcontractor for delivery to, or
on behalf of, the Department of Defense, con-
tains counterfeit electronic parts or suspect
counterfeit electronic parts, shall provide a
written report on the matter within 30 cal-
endar days to the Inspector General of the
Department of Defense, the contracting offi-
cer for the contract pursuant to which the
supplies are purchased, and the Government-
Industry Data Exchange Program or a simi-
lar program designated by the Secretary of
Defense.

(b) INSPECTION OF IMPORTED ELECTRONIC
PARTS.—

(1) INSPECTION PROGRAM.—The Secretary of
Homeland Security shall establish a risk-
based methodology for the enhanced tar-
geting of electronic parts imported from any
country, after consultation with the Sec-
retary of Defense as to sources of counterfeit
electronic parts and suspect counterfeit elec-
tronic parts in the supply chain for products
purchased by the Department of Defense.

(2) INFORMATION SHARING.—If United States
Customs and Border Protection suspects a
product of being imported or exported in vio-
lation of section 42 of the Lanham Act, and
subject to any applicable bonding require-
ments, the Secretary of Treasury is author-
ized to share information appearing on, and
unredacted samples of, products and their
packaging and labels, or photographs of such
products, packaging and labels, with the
rightholders of the trademarks suspected of
being copied or simulated, for purposes of de-
termining whether the products are prohib-
ited from importation pursuant to such sec-
tion.

(¢c) CONTRACTOR SYSTEMS FOR DETECTION
AND AVOIDANCE OF COUNTERFEIT AND SUSPECT
COUNTERFEIT ELECTRONIC PARTS.—

(1) IN GENERAL.—Not later than 270 days
after the date of the enactment of this Act,
the Secretary of Defense shall implement a
program for the improvement of contractor
systems for the detection and avoidance of
counterfeit electronic parts and suspect
counterfeit electronic parts.

(2) ELEMENTS.—The program developed
pursuant to paragraph (1) shall—

(A) require covered contractors to adopt
and implement policies and procedures, con-
sistent with applicable industry standards,
for the detection and avoidance of counter-
feit electronic parts and suspect counterfeit
electronic parts, including policies and pro-
cedures for training personnel, designing and
maintaining systems to mitigate risks asso-
ciated with parts obsolescence, making
sourcing decisions, prioritizing mission crit-
ical and sensitive components, ensuring
traceability of parts, developing lists of
trusted and untrusted suppliers, flowing
down requirements to subcontractors, in-
specting and testing parts, reporting and
quarantining suspect counterfeit electronic
parts and counterfeit electronic parts, and
taking corrective action;

(B) establish processes for the review and
approval or disapproval of contractor sys-
tems for the detection and avoidance of
counterfeit electronic parts and suspect
counterfeit electronic parts, comparable to
the processes established for contractor busi-
ness systems under section 893 of the Ike
Skelton National Defense Authorization Act
for Fiscal Year 2011 (Public Law 111-383; 124
Stat. 4311; 10 U.S.C. 2302 note); and

(C) effective beginning one year after the
date of the enactment of this Act, authorize
the withholding of payments as provided in
subsection (c) of such section, in the event
that a contractor system for detection and
avoidance of counterfeit electronic parts is
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disapproved pursuant to subparagraph (B)
and has not subsequently received approval.

(3) COVERED CONTRACTOR AND COVERED CON-
TRACT DEFINED.—In this subsection, the
terms ‘‘covered contractor’” and ‘‘covered
contract’”” have the meanings given such
terms in section 893(f) of the Ike Skelton Na-
tional Defense Authorization Act for Fiscal
Year 2011 (Public Law 111-383; 124 Stat. 4312;
10 U.S.C. 2302 note).

(d) DEPARTMENT OF DEFENSE RESPONSIBIL-
ITIES.—Not later than 270 days after the date
of the enactment of this Act, the Secretary
of Defense shall take steps to address short-
comings in Department of Defense systems
for the detection and avoidance of counter-
feit electronic parts and suspect counterfeit
electronic parts. Such steps shall include, at
a minimum, the following:

(1) Policies and procedures applicable to
Department of Defense components engaged
in the purchase of electronic parts, including
requirements for training personnel, making
sourcing decisions, ensuring traceability of
parts, inspecting and testing parts, reporting
and quarantining suspect counterfeit elec-
tronic parts and counterfeit electronic parts,
and taking corrective action. The policies
and procedures developed by the Secretary
under this paragraph shall prioritize mission
critical and sensitive components.

(2) The establishment of a system for en-
suring that government employees who be-
come aware of, or have reason to suspect,
that any end item, component, part, or ma-
terial contained in supplies purchased by or
for the Department of Defense contains
counterfeit electronic parts or suspect coun-
terfeit electronic parts are required to pro-
vide a written report on the matter within 30
calendar days to the Inspector General of the
Department of Defense, the contracting offi-
cer for the contract pursuant to which the
supplies are purchased, and the Government-
Industry Data Exchange Program or a simi-
lar program designated by the Secretary of
Defense.

(3) A process for analyzing, assessing, and
acting on reports of counterfeit electronic
parts and suspect counterfeit electronic
parts that are submitted to the Inspector
General of the Department of Defense, con-
tracting officers, and the Government-Indus-
try Data Exchange Program or a similar pro-
gram designated by the Secretary of Defense.

(4) Guidance on appropriate remedial ac-
tions in the case of a supplier who has re-
peatedly failed to detect and avoid counter-
feit electronic parts and suspect counterfeit
electronic parts or otherwise failed to exer-
cise due diligence in the detection and avoid-
ance of such parts, including consideration
of whether to suspend or debar a supplier
until such time as the supplier has effec-
tively addressed the issues that led to such
failures.

(e) TRAFFICKING IN COUNTERFEIT MILITARY
GOODS OR SERVICES.—Section 2320 of title 18,
United States Code, is amended—

(1) in subsection (a), by adding at the end
the following:

¢“(3) MILITARY GOODS OR SERVICES.—

‘“‘(A) IN GENERAL.—A person who commits
an offense under paragraph (1) shall be pun-
ished in accordance with subparagraph (B)
if—

‘(i) the offense involved a good or service
described in paragraph (1) that if it malfunc-
tioned, failed, or was compromised, could
reasonably be foreseen to cause—

““(I) serious bodily injury or death;

¢“(IT) disclosure of classified information;

“(IIT) impairment of combat operations; or

‘“(IV) other significant harm to a member
of the Armed Forces or to national security;
and
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‘‘(ii) the person had knowledge that the
good or service is falsely identified as meet-
ing military standards or is intended for use
in a military or national security applica-
tion.

‘(B) PENALTIES.—

‘(i) INDIVIDUAL.—An individual who com-
mits an offense described in subparagraph
(A) shall be fined not more than $5,000,000,
imprisoned for not more than 20 years, or
both.

¢‘(i1) PERSON OTHER THAN AN INDIVIDUAL.—A
person other than an individual that com-
mits an offense described in subparagraph
(A) shall be fined not more than $15,000,000.

‘(C) SUBSEQUENT OFFENSES.—

‘(i) INDIVIDUAL.—An individual who com-
mits an offense described in subparagraph
(A) after the individual is convicted of an of-
fense under subparagraph (A) shall be fined
not more than $15,000,000, imprisoned not
more than 30 years, or both.

*‘(ii) PERSON OTHER THAN AN INDIVIDUAL.—A
person other than an individual that com-
mits an offense described in subparagraph
(A) after the person is convicted of an offense
under subparagraph (A) shall be fined not
more than $30,000,000.”’; and

(2) in subsection (e)—

(A) in paragraph (1), by striking the period
at the end and inserting a semicolon;

(B) in paragraph (3), by striking ‘‘and” at
the end;

(C) in paragraph (4), by striking the period
at the end and inserting a semicolon; and

(D) by adding at the end the following:

‘() the term ‘falsely identified as meeting
military standards’ relating to a good or
service means there is a material misrepre-
sentation that the good or service meets a
standard, requirement, or specification
issued by the Department of Defense, an
Armed Force, or a reserve component; and

‘“(6) the term ‘use in a military or national
security application’ means the use of a good
or service, independently, in conjunction
with, or as a component of another good or
service—

““(A) during the performance of the official
duties of the Armed Forces of the United
States or the reserve components of the
Armed Forces; or

‘(B) by the United States to perform or di-
rectly support—

‘(i) combat operations; or

‘“(ii) critical national defense or national
security functions.”.

(f) SENTENCING GUIDELINES.—

(1) DEFINITION.—In this subsection, the
term ‘‘critical infrastructure’ has the mean-
ing given that term in application note 13(A)
of section 2B1.1 of the Federal Sentencing
Guidelines.

(2) DIRECTIVE.—The United States Sen-
tencing Commission shall review and, if ap-
propriate, amend the Federal Sentencing
Guidelines and policy statements applicable
to persons convicted of an offense under sec-
tion 2320(a) of title 18, United States Code, to
reflect the intent of Congress that penalties
for such offenses be increased for defendants
that sell infringing products to, or for the
use by or for, the Armed Forces or a Federal,
State, or local law enforcement agency or for
use in critical infrastructure or in national
security applications.

(3) REQUIREMENTS.—In amending the Fed-
eral Sentencing Guidelines and policy state-
ments under paragraph (2), the United States
Sentencing Commission shall—

(A) ensure that the guidelines and policy
statements, including section 2B5.3 of the
Federal Sentencing Guidelines (and any suc-
cessor thereto), reflect—

(i) the serious nature of the offenses de-
scribed in section 2320(a) of title 18, United
States Code;
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(ii) the need for an effective deterrent and
appropriate punishment to prevent offenses
under section 2320(a) of title 18, United
States Code; and

(iii) the effectiveness of incarceration in
furthering the objectives described in clauses
(1) and (ii);

(B) consider an appropriate offense level
enhancement and minimum offense level for
offenses that involve a product used to main-
tain or operate critical infrastructure, or
used by or for an entity of the Federal Gov-
ernment or a State or local government in
furtherance of the administration of justice,
national defense, or national security;

(C) ensure reasonable consistency with
other relevant directives and guidelines and
Federal statutes;

(D) make any necessary
changes to the guidelines; and

(E) ensure that the guidelines relating to
offenses under section 2320(a) of title 18,
United States Code, adequately meet the
purposes of sentencing, as described in sec-
tion 3553(a)(2) of title 18, United States Code.

(4) EMERGENCY AUTHORITY.—The United
States Sentencing Commission shall—

(A) promulgate the guidelines, policy
statements, or amendments provided for in
this Act as soon as practicable, and in any
event not later than 180 days after the date
of the enactment of this Act, in accordance
with the procedure set forth in section 21(a)
of the Sentencing Act of 1987 (28 U.S.C. 994
note), as though the authority under that
Act had not expired; and

(B) pursuant to the emergency authority
provided under subparagraph (A), make such
conforming amendments to the Federal Sen-
tencing Guidelines as the Commission deter-
mines necessary to achieve consistency with
other guideline provisions and applicable
law.

(g) DEFINITIONS.—

(1) COUNTERFEIT ELECTRONIC PART.—The
Secretary of Defense shall define the term
‘‘counterfeit electronic part’” for the pur-
poses of this section. Such definition shall
include used electronic parts that are rep-
resented as new.

(2) SUSPECT COUNTERFEIT ELECTRONIC PART
AND ELECTRONIC PART.—For the purposes of
this section:

(A) A part is a ‘‘suspect counterfeit elec-
tronic part” if visual inspection, testing, or
other information provide reason to believe
that the part may be a counterfeit part.

(B) An ‘‘electronic part” means an inte-
grated circuit, a discrete electronic compo-
nent (including but not limited to a tran-
sistor, capacitor, resistor, or diode), or a cir-
cuit assembly.

Mr. LEVIN. Mr. President, with the
acceptance of this unanimous consent
request, the Levin-McCain amendment,
as modified, has now been agreed to; is
that correct?

The PRESIDING OFFICER. That is
correct.

Mr. LEVIN. So now before us is the
Paul amendment No. 1064, with 30 min-
utes of debate. I do not see Senator
PAUL in the Chamber.

I ask unanimous consent that Sen-
ator BAUCUS be added as a cosponsor to
our Levin-McCain amendment No. 1092.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 1092, AS MODIFIED

Mr. LEVIN. Mr. President, until Sen-
ator PAUL gets here to begin debate on
his amendment, I would, very briefly,
describe what we have described before,
which is the anticounterfeiting amend-

conforming
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ment, which is so important to stop
the flow of counterfeit parts into the
Department of Defense supply chain.

The amendment is going to do a
number of things. It is going to require
the Department of Defense and Depart-
ment of Defense suppliers to purchase
electronic parts from original equip-
ment manufacturers and their author-
ized dealers or from trusted suppliers
that meet established standards for de-
tecting and avoiding counterfeit parts.

It establishes requirements for notifi-
cation, inspection, testing, and authen-
tication of electronic parts that are
not available from such suppliers.

It requires Department of Defense of-
ficials and Department of Defense con-
tractors that become aware of counter-
feit parts in the supply chain to pro-
vide written notification to the DOD
inspector general, the contracting offi-
cer, and the Government-Industry Data
Exchange Program or similar program
designated by the Secretary of Defense.

It requires enhanced inspection of
electronic components imported from
countries that have been the source of
counterfeit parts in the DOD supply
chain—China being the one that is
clearly the worst offender in this re-
gard.

It requires large DOD contractors to
establish systems for detecting and
avoiding counterfeit parts in their sup-
ply chains and authorizes reduction of
contract payments to contractors that
fail to develop adequate systems.

It requires the Department of De-
fense to adopt policies and procedures
for detecting and avoiding counterfeit
parts in its own direct purchases and
for assessing and acting upon reports of
counterfeit parts from DOD officials
and DOD contractors.

It authorizes the suspension and de-
barment of contractors that repeatedly
fail to detect and avoid counterfeit
parts or otherwise fail to exercise due
diligence in the detection and avoid-
ance of counterfeit parts.

The amendment also includes a bill
Senator WHITEHOUSE introduced that
was passed out of the Judiciary Com-
mittee to toughen criminal sentences
for counterfeiting military goods or
services.

Finally, it requires the Department
of Defense to define the term ‘‘counter-
feit part,” which is a critical, long
overdue step toward getting a handle
on this problem.

I wish to thank Senator MCcCAIN,
who, with me, held a significant hear-
ing in the area of counterfeit parts,
demonstrating that what is going on is
that electronic waste—which is shipped
from the United States and the rest of
the world, mainly to China—is then
disassembled by hand, washed in dirty
rivers, dried on city sidewalks, sanded
down to remove part numbers and
other marks that would indicate its
quality or performance.

We have millions, literally, that we
have identified of used parts that have
gotten into the Defense supply chain
that are not supposed to be used parts,
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that are supposed to be new parts. It is
amazing how far the counterfeiters—
and particularly in China—are willing
to go.

We have asked the U.S. Government
Accountability Office, the GAO actu-
ally, to use a fake company to go on-
line and buy electronic parts, and the
GAO found suppliers that not only sold
counterfeit parts—when the GAO
sought legitimate parts—they found
suppliers that were willing to sell them
parts with nonexistent part numbers.
All those sellers were in China.

We had example after example of
weapons systems that had counterfeit
parts in them. They endanger our
troops. They endanger our taxpayers.
All too often the people who pay for
the replacement of counterfeit parts
are the taxpayers instead of the con-
tractors. That is going to end under
our bill. So all the weapons we identi-
fied—lasers that were used for tar-
geting Hellfire missiles; display units
that were used in the Air Force’s air-
craft, the C-27Js, C-130Js, C-17s, CH-46s
used by the Marine Corps—those coun-
terfeit parts have gotten into those
systems. We are going to put an end to
this with this legislation.

I thank my good friend Senator
McCAIN for all the work he and his
staff and my staff put in on that hear-
ing in preparing this amendment,
which we have now adopted.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. McCAIN. Mr. President, I thank
Senator LEVIN and the staff for the
thorough job of investigation that was
undertaken to identify the counterfeit
electronic parts that are penetrating
the Department of Defense supply
chain.

I thank Senator WHITEHOUSE for his
provisions which have been added to
the bill from a bill he had introduced in
the Judiciary Committee.

At the hearing we had on November
8, the committee received additional
evidence to supplement an already ro-
bust investigative record, and some
very serious issues were raised, includ-
ing the threat counterfeit electronic
parts pose to the safety of our men and
women in uniform, to our national se-
curity, and to our economy, how coun-
terfeits increase the short- and long-
term costs of defense systems, the lack
of transparency in the Defense supply
chain, and the U.S. relationship with
the People’s Republic of China.

I see the Senator from Kentucky is
on the floor. But I would just like to
point out again and emphasize the
points the chairman has made.

The problem of counterfeit electronic
parts in the Defense supply chain is
more serious than most people realize.
During its investigation, our com-
mittee uncovered over 1,800 incidents,
totaling over 1 million parts of coun-
terfeit electronic parts in the Defense
supply chain. Suspect counterfeit elec-
tronic parts have been installed or de-
livered to the military for use on ther-
mal weapons sites, on THAAD missile
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mission computers, and on military
aircraft, including the C-27J, C-17, C-
130J, P-8A Poseidon, SH-60B, AH-64,
and the CH-46.

I do not claim this legislation will
solve the problem of counterfeiting
from China, the whole issue of intellec-
tual property. Counterfeiting that goes
on in other aspects of the world’s econ-
omy and ours is one that is a very large
issue. But at least this is an effort to
make sure, as much as we can, that the
men and women who serve in our mili-
tary are not subject to operating sys-
tems that could literally endanger
their lives—much less the incredible
increase of the taxpayers’ dollars.

I thank the chairman again and his
staff, and I can assure my colleagues
this is an issue we will be following
very closely in the days and weeks and
months ahead.

I note the presence of Senator PAUL,
so I ask for the regular order.

AMENDMENT NO. 1064

The PRESIDING OFFICER. There is
now 30 minutes of debate, equally di-
vided, on amendment No. 1064.

Mr. LEVIN. I wonder if the Senator
from Kentucky would just yield for 30
seconds, not to be taken from his time,
so I can answer a question that has
been asked of me: What happened to
the approximately 35 to 40 amendments
which we had cleared? Why were they
not part of this unanimous consent re-
quest?

The answer is because there are a few
Senators, apparently, who do not ob-
ject to the substance of the amend-
ments but who have other goals they
are, at the moment, insisting on. That
puts in jeopardy the effort of literally
dozens of our colleagues to achieve
what is in these cleared amendments,
and I hope those few Senators would
relent.

The PRESIDING OFFICER. The Sen-
ator from Kentucky.

AMENDMENT NO. 1064

Mr. PAUL. Mr. President, I rise in
support of bringing the Iraq war to a
formal end. President Obama has or-
dered troops home by January 1. We
should rejoice at the conclusion of the
war. No matter whether one favored
the Iraq war or not, there is a glimmer
of hope for democracy to now exist in
the Middle East in Iraaq.

War is a hellish business and never to
be desired. As the famous POW and war
hero JOHN MCCAIN once said: “War is
wretched beyond description, and only
a fool or a fraud could sentimentalize
its cruel reality.”

This vote is more than symbolism.
This vote is about the separation of
powers. It is about whether Congress
should have the power to declare war.
The Constitution vested that power in
Congress, and it was very important.
Our Founding Fathers did not want all
the power to gravitate to the Execu-
tive. They feared very much a King,
and so they limited the power of the
Executive.

When Franklin walked out of the
Constitutional Convention, a woman
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asked him: What have you brought us?
Was it going to be a republic, a democ-
racy, a monarchy?

He said: A republic, if you can keep
it.

In order to keep a republic, we have
to have checks and balances. But we
have to obey the rule of law.

Madison wrote:

The Constitution supposes, what the His-
tory of all Governments demonstrates, that
the Executive is the branch of power most
interested in war, and most prone to it. The
Constitution has, therefore, with studied
care, vested the [power] to declare war in
[Congress].

When we authorize the war in Iraaq,
we give the President the power to go
to war, and the Constitution gives the
power to the President to execute the
war. All the infinite decisions that are
made in war—most of them are made
by the executive branch. But the power
to declare war is Congress’s. This divi-
sion was given to make there be a divi-
sion of powers, a separation of powers,
to allow there to be a reluctance to go
to war.

We have this vote now to try to re-
claim the authority.

If we do not reclaim the authority to
declare war or to authorize war, it will
mean our kids or our grandkids or our
great-grandkids could be sent to a war
in Iraq with no debate, with no vote of
Congress. We have been at war for
nearly 10 years in Iraq. We are coming
home. And we should rejoice at the
war’s end. But we need to reclaim that
authority. If we leave an open-ended
authority out there that says to the
President—or any President; not this
particular President, it could be any
President—if we leave that authority
out there, we basically abdicate our
duty, we abdicate the role of Congress.
There are supposed to be checks and
balances between Congress and the
President.

So what I am asking is that Congress
today reclaim the authority to declare
war and at the same time we celebrate
that this is an end to something that
no one should desire.

As Senator MCCAIN has pointed out,
as many have pointed out, Dwight Hi-
senhower pointed out the same thing:
If you want to know the hellish of war,
talk to someone who has been to war.

But that is why this power is too im-
portant to be given to one person and
to be left in the hands of one person—
a President of either party.

So the vote today will be about re-
claiming that authority, reclaiming
the authority of Congress to declare
war. I would recommend that we have
a vote and that the vote today be in
favor of deauthorizing the war in Iraq.

It is not just I who have pointed this
out. The first President of the United
States wrote:

The Constitution vests the power of declar-
ing war in Congress; therefore, no offensive
expedition of importance can be undertaken
until after they shall have deliberated upon
the subject and authorized such a measure.

This has been recognized by Presi-
dents from the beginning of the history
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of our country. The problem is that if
we do not give it up, that power is left
out there, and it is a power lost to Con-
gress.

Frank Chodorov wrote:

All wars come to an end, at least tempo-
rarily. But the authority acquired by the
states hangs on; political power never abdi-
cates.

This is a time to reclaim that power.
It is an important constitutional ques-
tion. I hope those Senators will con-
sider this seriously and consider a vote
to reclaim the authority to declare
war.

I reserve the reminder of my time
and temporarily yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. MCCAIN. Mr. President, I would
like to first of all thank the Senator
from Kentucky for quoting me. It is al-
ways a very Dpleasant experience as
long as it is something that one would
admire. On several occasions, I have
been quoted in ways that I wish I had
observed what my old friend Congress-
man Morris Udall used to say is the
politician’s prayer: May the words that
I utter today be tender and sweet be-
cause tomorrow I may have to eat
them. So I want to thank the Senator
from Kentucky for his kind words.

I also want to praise the Senator
from Kentucky, who is a person who
has come here with a firm conviction
that he not only has principles but he
intends to act on those principles in as
impactful a way as possible and rep-
resent the people of Kentucky in a very
activist fashion. He has my admira-
tion. However, I would rise in opposi-
tion to the amendment.

I would like to read from a letter
that was sent to the chairman and to
me from the Chairman of the Joint
Chiefs of Staff and the Secretary of De-
fense.

This week, as you consider the National
Defense Authorization Act, the Department
of Defense would like to respond to your re-
quest for views on the amendment offered by
Senator PAUL which would repeal the Au-
thorization for the Use of Military Force in
Iraq. U.S. Forces are now in the final stages
of coming home by the end of 2011. We are
moving to a new phase in the relationship
between our two countries and equal part-
nership based on mutual interests and mu-
tual respect.

While amendment No. 1064 echoes the
President’s policy, we cannot support the
amendment as drafted. Outright and com-
plete repeal of the AUMF-I, which is the Au-
thorization for the Use of Military Force in
Iraq, withdraws all Congressional support for
any limited windup activities normally asso-
ciated with ending a war. Thank you very
much for your continued efforts.

The Department of Defense sent over
an unclassified response that was ap-
proved by several members of the Pen-
tagon. It says: Although we are imple-
menting the U.S.-Iraqi security agree-
ment in full and pulling out all of our
forces by the end of the year, we still
have a limited number of DOD per-
sonnel under the Chief of Mission Au-
thority to staff the Office of Security
Cooperation-Iraq. Because there may
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be elements that would choose this
time of transition to attempt to do
harm to these personnel, it is essential
that the Department of Defense retain
the authority and flexibility to respond
to such threats. The AUMF-I provides
these authorities. The administration
has worked closely with Congress in
circumstances where it has been nec-
essary to rely on the AUMF, and it
would continue to do so should the
need arise.

In other words, and unfortunately,
Iraq remains a dangerous place. We
will have the largest contingent of
Americans as part of the embassy there
as we withdraw our combat troops.
Some 16,000 Americans will man our
embassy and consulates in Iraq, and
unfortunately there are great signs of
instability in Iraq. Al-Sadr has said
that any remaining American troops
will be a target. The Iranians continue
to encourage attacks on Americans.
There are significant divisions within
the country which are beginning to
widen, such as Sunni-Shia, the area
around Kirkuk, increasing Iranian in-
fluence in the country.

I will refrain from addressing the
deep concerns I had before the agree-
ment to completely withdraw took
place. I will leave that out of this dis-
cussion because I feel the decision that
was clearly made not to keep a residual
force in the country, which was made
by this administration and which is the
subject for debate on another day, has
placed the remaining Americans in sig-
nificant jeopardy. As I say, that is
16,000 Americans to carry out the post-
war commitments we have made to
Iraq to help them rebuild their country
after many years of war and bloodshed.

I certainly understand the aim of the
Senator from Kentucky. The President
campaigned for President of the United
States committing to withdraw all of
our troops from Iraq. He is now achiev-
ing that goal. But I think it would be
very serious to revoke all authority
that we might have in order to respond
to possible unrest and disruption with-
in the country that might require the
presence, at least on some level or an-
other, of American troops to safeguard
those 16,000 Americans who will be re-
maining in Iraq when our troops with-
draw. So I argue that the amendment
be defeated.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Mr. President, I, too, will
oppose the Paul amendment for the re-
peal of the authorization for the use of
military force in Iraq for a number of
reasons, but I think mainly there are
just too many unknown, uncertain con-
sequences of repealing this authority,
including the need to protect our
troops. I am unwilling to take this risk
during the critical transition period
and not knowing precisely what will
happen after that transition either.

By the way, I take this position as
someone who opposed the use of mili-
tary force in Iraq to begin with. Back
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in October 2002 when Congress voted on
the authorization to use military force
in Iraq, I did not support it. I thought
it was a mistake to do that and offered
an alternative resolution that would
have authorized the use of force if the
United Nations Security Council sup-
ported that use of force. So I take a po-
sition here opposing the repeal of the
authorization although I opposed the
authorization itself in the first in-
stance. It is an unusual position to be
in. I want to explain why it is that I
oppose the repeal of this authorization.

First, the drawdown appears to be on
track to be completed by December 31,
but there can always be unforeseen cir-
cumstances that could delay that date.
There is no provision in this bill for the
possibility of an extension or a modi-
fication of that date. I would be reluc-
tant to see it modified or extended. I
must say that I do not want to pre-
clude the possibility by ending some-
thing in advance—ending an authoriza-
tion in advance of circumstances aris-
ing that might require for days, weeks,
months the extension or modification
of the current decision to withdraw our
forces by December 31.

Second, we simply do not know the
consequences of repealing the author-
ization. Let me give a few examples.
What about ongoing lawsuits in U.S.
courts arising from actions by U.S. per-
sonnel that were authorized under this
authorization for the use of military
force? Would repeal of the authoriza-
tion for the use of force have an effect?
It is unknown to me. I don’t know how
many lawsuits there are. But what is
the impact on this? That is something
which surely we should want to know.

By the way, we authorized the use of
force in the first gulf war. We did not
repeal that authorization. Technically,
that authorization continues. It has
done no harm that I can see.

Third, the Paul amendment raises
issues for our detention authority in
Iraq. This is not an abstract concern.
Currently, the administration is in the
process of deciding how to deal with
one high-value detainee in U.S. custody
whose name is Ali Mussa Daqduq. He is
suspected of having organized a 2007
kidnapping in Iraq that resulted in the
deaths of five U.S. servicemembers. He
is also tied to Hezbollah.

The United States is relying on the
authority of the AUMF—the authoriza-
tion for the use of military force in
Irag—to continue to detain Daqduqg.
U.S. officials are still in discussions
with the Government of Iraq over the
ultimate disposition of Daqgduq, includ-
ing possibly releasing him to U.S. cus-
tody either in Iraq or somewhere else.

Repeal of the AUMF could limit the
administration’s options for dealing
with Daqduq after January of 2012.
Would it limit those options? We don’t
know.

Should we pass something as dra-
matic as a repeal of an authorization
at this time without knowing what the
consequences are in the real world to
our interests? I don’t think we can
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take that chance, so I would oppose the
amendment of the Senator from Ken-
tucky.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from South Carolina.

Mr. GRAHAM. Mr. President, I would
like to rise in support of the state-
ments made by Senators MCCAIN and
LEVIN.

I do not have that good a feeling
about Iraq, quite frankly. I am not
very confident at all that the worst is
behind us. I am hopeful that we can
withdraw our troops and that nothing
bad will happen in Iraq, but, as Senator
LEVIN just described, the implications
of repealing the authorization to use
military force are wide, varied, and un-
certain.

What do you get by repealing this?
You can go back home and say you did
something that—I do not know what
you get. I mean, I really do not. I do
not know what we gain as a nation by
taking the contingencies of using mili-
tary force off the table as we try to
wind down.

I just don’t see the upside, quite
frankly. I know the reality of what our
troops face and why the Department of
Defense would want to continue to
have this authorization until we get
Iraq behind us. At the end of the day,
4,400 people plus have lost their lives,
thousands have been wounded and
maimed—not counting the Iraqis who
have lost their lives and have been
wounded and maimed trying to create
order out of chaos.

As we move forward as a body, I don’t
see the upside to those who are doing
the fighting and who have to deal with
complications of this long, protracted
war by us repealing the authorization
at a time when it may be necessary to
have it in place. If there is any doubt
in your mind about what Senators
LEVIN and McCAIN say and what the
Department of Defense says about the
need for this to be continued, I ask you
to give the benefit of the doubt to the
DOD. You don’t have to; I just think it
is a wise thing to do because what we
gain by repealing it—I am not sure
what that is in any real sense.

By having the authorization in place
for a while longer, I understand how
that could help those who are fighting
in Iraq and the follow-on needs that
come as we transition. I ask the body
to be cautious, and if you have any
doubt that Senator MCCAIN’s or Sen-
ator LEVIN’s concerns are real, I think
now is the time to defer to the Depart-
ment of Defense and give them the
tools they need to finish the operations
in Iraq.

I will close with this one thought.
The vacuum created by the fact that
we will not have any troops in 2012 can
be filled in a very bad way if we don’t
watch it. The Kurd-Arab problem could
wind up in open warfare. The Iranian
influence in Iraq is growing as we
speak. We do have troops and civilian
personnel in the country, and we will
have a lot next year. I think out of an
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abundance of caution we ought to leave
the tools in place that the Department
of Defense says they need to finish this
out.

I urge my colleagues to err on the
side of giving the Department of De-
fense the authorization they need to
protect those who will be left behind.

The PRESIDING OFFICER. The Sen-
ator from Kentucky.

Mr. PAUL. It disappoints me that
President Obama opposes a formal end
to the Iraq war, but it doesn’t surprise
me. As a candidate, he was outspoken
against the war and for ending the war:
He will be bringing the troops home.
But this vote in this debate is not nec-
essarily just about bringing the troops
home. This is a debate over power. The
executive branch wants to keep the un-
limited power to commit troops to war.
This is about who holds the power.

The Founding Fathers intended that
Congress should hold the power. This
vote is about whether we will continue
to abdicate that power and give up that
power to the Executive. That allows for
no checks and balances. We need to
have checks and balances. It is what
our Founding Fathers intended.

With regard to defending ourselves,
there is authorization for the President
to always defend the Nation using
force. There is authorization for every
embassy around the world to defend
the embassy. That is why we have sol-
diers there. We have agreements with
the host country that the host military
is supposed to support the embassy. If
that fails, we have our own soldiers. We
have these agreements around the
world. There is nothing that says we
cannot use force. This says we are re-
claiming the power to declare war, and
we will not have another war with hun-
dreds of thousands of troops without a
debate. Should not the public and Con-
gress debate it before we commit
troops to war?

This war is coming to a close. I sug-
gest that we should be proud of it. I
hope people will support this amend-
ment.

I yield to the Senator from Oregon.

The PRESIDING OFFICER. The Sen-
ator from Oregon.

Mr. MERKLEY. Mr. President, I rise
to support Senator PAUL’s amendment
to revoke war authority. We have
heard on the floor that the con-
sequences of revoking authority are
vague and uncertain. Indeed, my team
has been seeking a reply from the De-
partment of Defense as to whether
there were any conditions we should be
alerted to or whether this would create
a problem. At the last minute, we ap-
pear to have a memo—which has not
come to my office—that says there are
possible complications.

Well, let’s be clear. The executive
branch never wants to hand back au-
thority it has been granted. It always
wants to retain maximum flexibility.
But as my colleague has pointed out,
this is an issue of constitutional au-
thority. We had a constitutional dis-
cussion about authorizing action in
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Iraq and, certainly contrary to my
opinion, this body supported that ac-
tion. But now the President is bringing
this war to an end.

Doesn’t it make sense, then, that we
end the authority that went with this
war and call a formal end to this bat-
tle? The issue has been raised that
there might be something that happens
in the future. Isn’t that true for every
country on this planet, that something
might happen in the future? Something
might happen in Somalia or in Yemen
or in any nation in the world. Indeed,
under the War Powers Act, the Presi-
dent has the ability to respond imme-
diately. He doesn’t need to come to
this body for 60 days. So there is exten-
sive flexibility that would go with Iraq
just as it goes with every other coun-
try, in addition to the authority that
has been granted to pursue al-Qaida
and associated forces around the world.

When, if not now, should we revoke
this authority? Do we say that once
granted, at any point in the future the
administration can go back to war
without the authorization of this body?
It is time for us to reclaim the author-
ity of Congress. Should the cir-
cumstances arise that the President
feels the need to go back into a war
mode versus many of the other uses of
force that are already authorized under
other provisions, then he would have 60
days. He could come back to this body
and say: These are the changed cir-
cumstances. Under the Constitution,
will you grant the power to renew or
create a new force of war in that coun-
try? Then we can hold that debate in a
responsible manner.

But this open-ended commitment
under these circumstances doesn’t
make sense. Congress has yielded its
authority under the Constitution far
too often to the executive branch. So
many times this body has failed to do
its fair share under our constitutional
framework.

This amendment before us today
makes sense in the context of a with-
drawal of troops and provides plenty of
flexibility to undertake any security
issues that might arise in the future.
For that reason, I urge my colleagues
to support the Paul amendment.

The PRESIDING OFFICER. Who
yields time?

Mr. PAUL. Mr. President, is it appro-
priate to call for the yeas and nays at
this point?

The PRESIDING OFFICER. It is.

Mr. PAUL. I ask for the yeas and
nays on the amendment.

The PRESIDING OFFICER. Is there a
sufficient second? There is a sufficient
second.

The yeas and nays were ordered.

The PRESIDING OFFICER. The Sen-
ator from Kentucky has 4 minutes re-
maining.

Mr. PAUL. I will yield back my time.

The PRESIDING OFFICER. The Sen-
ator from Louisiana is recognized.

Ms. LANDRIEU. Mr. President, under
the previous order, I think we were
going to debate both amendments and
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vote in a few moments. That is what I
understood.

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. McCAIN. How long will the Sen-
ator take?

Ms. LANDRIEU. Up to 10 minutes.

Mr. McCAIN. All right.

AMENDMENT NO. 1115, AS MODIFIED

Ms. LANDRIEU. The Senators have
done such a good job managing this
bill. I appreciate the opportunity to
offer this amendment and to be paired
with this important amendment that
the Senators from Kentucky and Or-
egon have offered. I will explain it
briefly because a longer explanation
would not be necessary.

This body is very familiar with the
reauthorization of the SBIR Program.
The reason I believe the chairman and
ranking member allowed me to offer
this amendment with Senator SNOWE is
twofold. One, it has a bearing on the
Department of Defense in that the De-
partment of Defense is the largest con-
tributor to the SBIR and STTR pro-
grams, the two most important re-
search and development programs for
small business that the Federal Gov-
ernment runs and operates. The Sen-
ators know full well the importance for
the Department of Defense and there-
fore extrapolate correctly the impor-
tance of this program for all of our
agencies.

We take a small portion of the re-
search and development dollars for all
Federal agencies and basically direct it
to small business. There are some good
reasons for that, which I will put in the
RECORD. As written by one of the advo-
cates supporting the program—and I
will put this into the RECORD—she
writes:

The SBIR/STTR funding award process
spawns competition among high-tech busi-
nesses. Scientists and engineers propose
their best technological concepts to solve a
problem of national interest. The best of the
best of these technical concepts are selected
for funding. Thus, this funding mechanism
assures that the thinking minds continu-
ously work on producing the most practical
solutions to engineering problems.

Whether it is our soldiers in the field
or our scientists at NASA or whether it
is our scientists and engineers strug-
gling to understand the oceans or bet-
ter communication technology, they go
to the SBIR and STTR programs and
look for some of the cutting edge ideas.
We invest in them, and many of those
ideas go commercial for the benefit of
everyone, taxpayers included.

She goes on to write:

Small businesses develop niche products
that are not mass produced overseas. Thus,
it helps our employment situation [right
here at home]. The employees of a high-tech
company are highly educated professionals
belonging to a high income group who con-
tribute substantially to the tax pool and the
economy.

Finally, she says:

Small businesses are job creators. We hear
that large companies are sitting on trillions
of dollars in cash, yet not investing in job
creation. Small businesses often operate on a
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very thin to no profit margin and hire staff
on borrowed money. . This is because
growth is the mantra for small businesses for
survival.

If they don’t grow, they don’t sur-
vive. This small business research pro-
gram is so important. The reason I am
here tonight asking my colleagues to
vote on this amendment on the Defense
bill is that it is relevant. It is also im-
portant. We are 5 years late. This pro-
gram should have been authorized 5
years ago.

I inherited this situation when I be-
came chairman of the Small Business
and Entrepreneurship Committee. As
you know, I have worked diligently
with colleagues on both sides of the
aisle to move this debate forward and
to advance the ball. That is what we
are going to do tonight. We are, hope-
fully, going to pass this with more
than the 60 votes necessary.

This bill came out of the Small Busi-
ness Committee on a vote of 17 to 1. It
was just broadly bipartisan in its ap-
peal. It is sponsored by my ranking
member, Senator SNOWE, who has been
one of the strongest advocates for
small business in the Senate—not just
for this year but for many years. She
sponsored this bill along with Senators
SHAHEEN, BROWN, and KERRY. With
Senator McCCAIN and Senator LEVIN’s
help, along with the cosponsors of this
amendment, I ask my colleagues to
vote favorably for it tonight. Again, we
are b years overdue. It is an important
program to get authorized so that the
folks operating our programs at all of
the departments can have some con-
fidence that the program is going to go
on, that they can even do a better job
than they have been doing, and we can
get these investments out to small
businesses that are game changers in
America, creating new technology and,
most importantly, creating the jobs
that America needs right here at home.

I don’t see anyone else to speak on
the amendment. I think that would
probably be all the time that we need.
I hope that is a signal that there is no
opposition to the amendment. Perhaps
we can do a voice vote or have a very
strong vote for reauthorizing the small
business research program. Again, that
is so meritorious and so necessary for
the investment of small business in
America today.

I yield the floor and yield back the
remainder of my time.

The PRESIDING OFFICER. Who
yields time?

The Senator from Michigan.

Mr. LEVIN. Mr. President, first,
while Senator LANDRIEU is here—be-
cause she, I know, is going to be inter-
ested in this and is right on top of
this—I want to assure her it was our
intention with the previous order to
have the Landrieu amendment No. 1115
modified with the changes that are at
the desk, and so I now ask unanimous
consent that the amendment be modi-
fied with those changes, and that our
previous order with respect to the vote
in relation to the Landrieu amendment
be modified as well.
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The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

The amendment (No. 1115), as modi-
fied, is as follows:

At the end, add the following:

DIVISION E—SBIR AND STTR
REAUTHORIZATION
SEC. 5001. SHORT TITLE.

This division may be cited as the ‘“SBIR/
STTR Reauthorization Act of 2011°".

SEC. 5002. DEFINITIONS.

In this division—

(1) the terms ‘‘Administration’” and ‘‘Ad-
ministrator’” mean the Small Business Ad-
ministration and the Administrator thereof,
respectively;

(2) the terms ‘‘extramural budget’’, ‘‘Fed-
eral agency’, ‘‘Small Business Innovation
Research Program’, “SBIR’, ‘“‘Small Busi-
ness Technology Transfer Program’, and
“STTR” have the meanings given such terms
in section 9 of the Small Business Act (156
U.S.C. 638); and

(3) the term ‘‘small business concern’ has
the meaning given that term under section 3
of the Small Business Act (15 U.S.C. 632).

SEC. 5003. REPEAL.

Subtitle E of title VIII of this Act is
amended by striking section 885.

TITLE LI—REAUTHORIZATION OF THE

SBIR AND STTR PROGRAMS
SEC. 5101. EXTENSION OF TERMINATION DATES.

(a) SBIR.—Section 9(m) of the Small Busi-
ness Act (156 U.S.C. 638(m)) is amended by
striking ¢“2011” and inserting ‘2019, except as
provided in subsection (cc)”’.

(b) STTR.—Section 9(n)(1)(A) of the Small
Business Act (156 U.S.C. 638(n)(1)(A)) is
amended by striking ‘2011”7 and inserting
€2019”.

(c) TECHNICAL AND CONFORMING AMEND-
MENT.—The Continuing Appropriations Act,
2012 (Public Law 112-36), as amended by divi-
sion D of the Consolidated and Further Con-
tinuing Appropriations Act, 2012 (Public Law
112-55), is amended by striking section 123.
SEC. 5102. STATUS OF THE OFFICE OF TECH-

NOLOGY.

Section 9(b) of the Small Business Act (15
U.S.C. 638(b)) is amended—

(1) in paragraph (7), by striking ‘‘and” at
the end;

(2) in paragraph (8), by striking the period
at the end and inserting ‘‘; and’’;

(3) by redesignating paragraph (8) as para-
graph (9); and

(4) by adding at the end the following:

‘(10) to maintain an Office of Technology
to carry out the responsibilities of the Ad-
ministration under this section, which shall
be—

‘““(A) headed by the Assistant Adminis-
trator for Technology, who shall report di-
rectly to the Administrator; and

‘(B) independent from the Office of Gov-
ernment Contracting of the Administration
and sufficiently staffed and funded to comply
with the oversight, reporting, and public
database responsibilities assigned to the Of-
fice of Technology by the Administrator.”.
SEC. 5103. SBIR ALLOCATION INCREASE.

Section 9(f) of the Small Business Act (15
U.S.C. 638(f)) is amended—

(1) in paragraph (1)—

(A) in the matter preceding subparagraph
(A), by striking “Each’ and inserting ‘“Ex-
cept as provided in paragraph (2)(B), each’’;

(B) in subparagraph (B), by striking ‘‘and”
at the end; and

(C) by striking subparagraph (C) and in-
serting the following:

“(C) not less than 2.5 percent of such budg-
et in fiscal year 2013;

‘(D) not less than 2.6 percent of such budg-
et in fiscal year 2014;
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““(E) not less than 2.7 percent of such budg-
et in fiscal year 2015;

‘“(F) not less than 2.8 percent of such budg-
et in fiscal year 2016;

“(G) not less than 2.9 percent of such budg-
et in fiscal year 2017;

“‘(H) not less than 3.0 percent of such budg-
et in fiscal year 2018;

‘(D not less than 3.1 percent of such budget
in fiscal year 2019;

““(J) not less than 3.2 percent of such budg-
et in fiscal year 2020;

“(K) not less than 3.3 percent of such budg-
et in fiscal year 2021;

‘(L) not less than 3.4 percent of such budg-
et in fiscal year 2022; and

‘(M) not less than 3.5 percent of such budg-
et in fiscal year 2023 and each fiscal year
thereafter,’’;

(2) in paragraph (2)—

(A) by redesignating subparagraphs (A) and
(B) as clauses (i) and (ii), respectively, and
adjusting the margins accordingly;

(B) by striking ‘A Federal agency’ and in-
serting the following:

‘“(A) IN GENERAL.—A Federal agency’’; and

(C) by adding at the end the following:

‘(B) DEPARTMENT OF DEFENSE AND DEPART-
MENT OF ENERGY.—For the Department of De-
fense and the Department of Energy, to the
greatest extent practicable, the percentage
of the extramural budget in excess of 2.5 per-
cent required to be expended with small busi-
ness concerns under subparagraphs (D)
through (M) of paragraph (1)—

‘(i) may not be used for new Phase I or
Phase II awards; and

‘“(ii) shall be used for activities that fur-
ther the readiness levels of technologies de-
veloped under Phase II awards, including
conducting testing and evaluation to pro-
mote the transition of such technologies into
commercial or defense products, or systems
furthering the mission needs of the Depart-
ment of Defense or the Department of En-
ergy, as the case may be.”’; and

(3) by adding at the end the following:

‘(4) RULE OF CONSTRUCTION.—Nothing in
this subsection may be construed to prohibit
a Federal agency from expending with small
business concerns an amount of the extra-
mural budget for research or research and
development of the Federal agency that ex-
ceeds the amount required under paragraph
@.”.

SEC. 5104. STTR ALLOCATION INCREASE.

Section 9(n)(1)(B) of the Small Business
Act (15 U.S.C. 638(n)(1)(B)) is amended—

(1) in clause (i), by striking ‘“‘and’ at the
end;

(2) in clause (ii), by striking ‘‘thereafter.”
and inserting ‘‘through fiscal year 2012;’;

(3) by adding at the end the following:

‘‘(iii) 0.4 percent for fiscal years 2013 and
2014;

‘“(iv) 0.5 percent for fiscal years 2015 and
2016; and

‘““(v) 0.6 percent for fiscal year 2017 and
each fiscal year thereafter.”’; and

(4) by adding at the end the following:

‘(4) RULE OF CONSTRUCTION.—Nothing in
this subsection may be construed to prohibit
a Federal agency from expending with small
business concerns an amount of the extra-
mural budget for research or research and
development of the Federal agency that ex-
ceeds the amount required under paragraph
Q..

SEC. 5105. SBIR AND STTR AWARD LEVELS.

(a) SBIR ADJUSTMENTS.—Section 9(j)(2)(D)
of the Small Business Act (15 U.S.C.
638(j)(2)(D)) is amended—

(1) by striking ‘‘$100,000" and inserting
°$150,000’; and
(2) by striking ‘‘$750,000 and inserting

*‘$1,000,000°".
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(b) STTR ADJUSTMENTS.—Section
9(p)(2)(B)(ix) of the Small Business Act (156
U.S.C. 638(p)(2)(B)(ix)) is amended—

(1) by striking $100,000” and inserting
‘$150,000’; and
(2) by striking °$750,000” and inserting

‘$1,000,000”’.

(c) ANNUAL ADJUSTMENTS.—Section 9 of the
Small Business Act (15 U.S.C. 638) is amend-
ed—

(1) in subsection ((G)(2)(D), by striking
‘‘once every b5 years to reflect economic ad-
justments and programmatic consider-
ations” and inserting ‘‘every year for infla-
tion’’; and

(2) in subsection (p)(2)(B)(ix), as amended
by subsection (b) of this section, by inserting
‘‘(each of which the Administrator shall ad-
just for inflation annually)”’ after
‘$1,000,000,”".

(d) LIMITATION ON SIZE OF AWARDS.—Sec-
tion 9 of the Small Business Act (15 U.S.C.
638) is amended by adding at the end the fol-
lowing:

‘“‘(aa) LIMITATION ON SIZE OF AWARDS.—

‘(1) LIMITATION.—No Federal agency may
issue an award under the SBIR program or
the STTR program if the size of the award
exceeds the award guidelines established
under this section by more than 50 percent.

‘(2) MAINTENANCE OF INFORMATION.—Par-
ticipating agencies shall maintain informa-
tion on awards exceeding the guidelines es-
tablished under this section, including—

‘“(A) the amount of each award;

‘“(B) a justification for exceeding the
award amount;

‘“(C) the identity and location of each
award recipient; and

(D) whether an award recipient has re-
ceived any venture capital investment and,
if so, whether the recipient is majority-
owned by multiple venture capital operating
companies.

““(3) REPORTS.—The Administrator shall in-
clude the information described in paragraph
(2) in the annual report of the Administrator
to Congress.

‘““(4) RULE OF CONSTRUCTION.—Nothing in
this subsection shall be construed to prevent
a Federal agency from supplementing an
award under the SBIR program or the STTR
program using funds of the Federal agency
that are not part of the SBIR program or the
STTR program of the Federal agency.”’.

SEC. 5106. AGENCY AND PROGRAM FLEXIBILITY.

Section 9 of the Small Business Act (15
U.S.C. 638), as amended by this Act, is
amended by adding at the end the following:

‘‘(bb) SUBSEQUENT PHASE IT AWARDS.—

‘(1) AGENCY FLEXIBILITY.—A small business
concern that received an award from a Fed-
eral agency under this section shall be eligi-
ble to receive a subsequent Phase II award
from another Federal agency, if the head of
each relevant Federal agency or the relevant
component of the Federal agency makes a
written determination that the topics of the
relevant awards are the same and both agen-
cies report the awards to the Administrator
for inclusion in the public database under
subsection (k).

“(2) SBIR AND STTR PROGRAM FLEXI-
BILITY.—A small business concern that re-
ceived an award under this section under the
SBIR program or the STTR program may re-
ceive a subsequent Phase II award in either
the SBIR program or the STTR program and
the participating agency or agencies shall
report the awards to the Administrator for
inclusion in the public database under sub-
section (k).

¢‘(3) PREVENTING DUPLICATIVE AWARDS.—Be-
fore making an award under paragraph (1) or
(2), the head of a Federal agency shall verify
that the project to be performed with the
award has not been funded under the SBIR
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program or STTR program of another Fed-

eral agency.”.

SEC. 5107. ELIMINATION
TIONS.

(a) IN GENERAL.—Section 9(e) of the Small
Business Act (15 U.S.C. 638(e)) is amended—

(1) in paragraph (4)(B), by striking ‘‘to fur-
ther” and inserting: ‘‘which shall not include
any invitation, pre-screening, pre-selection,
or down-selection process for eligibility for
the second phase, that will further’’; and

(2) in paragraph (6)(B), by striking ‘‘to fur-
ther develop proposed ideas to’’ and inserting
“which shall not include any invitation, pre-
screening, pre-selection, or down-selection
process for eligibility for the second phase,
that will further develop proposals that’’.
SEC. 5108. PARTICIPATION BY FIRMS WITH SUB-

STANTIAL INVESTMENT FROM MUL-
TIPLE VENTURE CAPITAL OPER-
ATING COMPANIES IN A PORTION OF
THE SBIR PROGRAM.

(a) IN GENERAL.—Section 9 of the Small
Business Act (15 U.S.C. 638), as amended by
this Act, is amended by adding at the end
the following:

‘‘(cc) PARTICIPATION OF SMALL BUSINESS
CONCERNS MAJORITY-OWNED BY VENTURE CAP-
ITAL OPERATING COMPANIES IN THE SBIR PRO-
GRAM.—

‘(1 AUTHORITY.—Upon a written deter-
mination described in paragraph (2) provided
to the Administrator and to the Committee
on Small Business and Entrepreneurship of
the Senate and the Committee on Small
Business of the House of Representatives not
later than 30 days before the date on which
an award is made—

‘“(A) the Director of the National Insti-
tutes of Health, the Secretary of Energy, and
the Director of the National Science Founda-
tion may award not more than 25 percent of
the funds allocated for the SBIR program of
the Federal agency to small business con-
cerns that are owned in majority part by
multiple venture capital operating compa-
nies through competitive, merit-based proce-
dures that are open to all eligible small busi-
ness concerns; and

‘“(B) the head of a Federal agency other
than a Federal agency described in subpara-
graph (A) that participates in the SBIR pro-
gram may award not more than 15 percent of
the funds allocated for the SBIR program of
the Federal agency to small business con-
cerns that are owned in majority part by
multiple venture capital operating compa-
nies through competitive, merit-based proce-
dures that are open to all eligible small busi-
ness concerns.

‘“(2) DETERMINATION.—A written deter-
mination described in this paragraph is a
written determination by the head of a Fed-
eral agency that explains how the use of the
authority under paragraph (1) will—

““(A) induce additional venture capital
funding of small business innovations;

‘(B) substantially contribute to the mis-
sion of the Federal agency;

‘“(C) demonstrate a need for public re-
search; and

‘(D) otherwise fulfill the capital needs of
small business concerns for additional fi-
nancing for the SBIR project.

‘“(3) REGISTRATION.—A small business con-
cern that is majority-owned by multiple ven-
ture capital operating companies and quali-
fied for participation in the program author-
ized under paragraph (1) shall—

““(A) register with the Administrator on
the date that the small business concern sub-
mits an application for an award under the
SBIR program; and

‘(B) indicate in any SBIR proposal that
the small business concern is registered
under subparagraph (A) as majority-owned
by multiple venture capital operating com-
panies.

OF PHASE II INVITA-
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‘‘(4) COMPLIANCE.—

‘““(A) IN GENERAL.—The head of a Federal
agency that makes an award under this sub-
section during a fiscal year shall collect and
submit to the Administrator data relating to
the number and dollar amount of Phase I
awards, Phase II awards, and any other cat-
egory of awards by the Federal agency under
the SBIR program during that fiscal year.

‘“(B) ANNUAL REPORTING.—The Adminis-
trator shall include as part of each annual
report by the Administration under sub-
section (b)(7) any data submitted under sub-
paragraph (A) and a discussion of the compli-
ance of each Federal agency that makes an
award under this subsection during the fiscal
year with the maximum percentages under
paragraph (1).

‘“(6) ENFORCEMENT.—If a Federal agency
awards more than the percent of the funds
allocated for the SBIR program of the Fed-
eral agency authorized under paragraph (1)
for a purpose described in paragraph (1), the
head of the Federal agency shall transfer an
amount equal to the amount awarded in ex-
cess of the amount authorized under para-
graph (1) to the funds for general SBIR pro-
grams from the non-SBIR and non-STTR re-
search and development funds of the Federal
agency not later than 180 days after the date
on which the Federal agency made the award
that caused the total awarded under para-
graph (1) to be more than the amount au-
thorized under paragraph (1) for a purpose
described in paragraph (1).

‘(6) FINAL DECISIONS ON APPLICATIONS
UNDER THE SBIR PROGRAM.—

‘“(A) DEFINITION.—In this paragraph, the
term ‘covered small business concern’ means
a small business concern that—

‘(i) was not majority-owned by multiple
venture capital operating companies on the
date on which the small business concern
submitted an application in response to a so-
licitation under the SBIR programs; and

‘“(ii) on the date of the award under the
SBIR program is majority-owned by mul-
tiple venture capital operating companies.

‘(B) IN GENERAL.—If a Federal agency does
not make an award under a solicitation
under the SBIR program before the date that
is 9 months after the date on which the pe-
riod for submitting applications under the
solicitation ends—

‘(i) a covered small business concern is eli-
gible to receive the award, without regard to
whether the covered small business concern
meets the requirements for receiving an
award under the SBIR program for a small
business concern that is majority-owned by
multiple venture capital operating compa-
nies, if the covered small business concern
meets all other requirements for such an
award; and

‘(i) the head of the Federal agency shall
transfer an amount equal to any amount
awarded to a covered small business concern
under the solicitation to the funds for gen-
eral SBIR programs from the non-SBIR and
non-STTR research and development funds
of the Federal agency, not later than 90 days
after the date on which the Federal agency
makes the award.

“(7) EVALUATION CRITERIA.—A Federal
agency may not use investment of venture
capital as a criterion for the award of con-
tracts under the SBIR program or STTR pro-
gram.

‘(8) TERMINATION.—The authority under
this subsection shall terminate on Sep-
tember 30, 2016.”".

(b) TECHNICAL AND CONFORMING AMEND-
MENT.—Section 3 of the Small Business Act
(15 U.S.C. 632) is amended by adding at the
end the following:

‘‘(aa) VENTURE CAPITAL OPERATING COM-
PANY.—In this Act, the term ‘venture capital
operating company’ means an entity de-
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scribed in clause (i), (v), or (vi) of section
121.103(b)(5) of title 13, Code of Federal Regu-
lations (or any successor thereto).”.

(c) RULEMAKING TO ENSURE THAT FIRMS
THAT ARE MAJORITY-OWNED BY MULTIPLE
VENTURE CAPITAL OPERATING COMPANIES ARE
ABLE TO PARTICIPATE IN A PORTION OF THE
SBIR PROGRAM.—

(1) STATEMENT OF CONGRESSIONAL INTENT.—
It is the stated intent of Congress that the
Administrator should promulgate regula-
tions to carry out the authority under sec-
tion 9(cc) of the Small Business Act, as
added by this section, that—

(A) permit small business concerns that
are majority-owned by multiple venture cap-
ital operating companies to participate in
the SBIR program in accordance with sec-
tion 9(cc) of the Small Business Act;

(B) provide specific guidance for small
business concerns that are majority-owned
by multiple venture capital operating com-
panies with regard to eligibility, participa-
tion, and affiliation rules; and

(C) preserve and maintain the integrity of
the SBIR program as a program for small
business concerns in the United States, pro-
hibiting large businesses or large entities or
foreign-owned businesses or entities from
participation in the program established
under section 9 of the Small Business Act.

(2) RULEMAKING REQUIRED.—

(A) PROPOSED REGULATIONS.—Not later
than 4 months after the date of enactment of
this Act, the Administrator shall issue pro-
posed regulations to amend section 121.103
(relating to determinations of affiliation ap-
plicable to the SBIR program) and section
121.702 (relating to ownership and control
standards and size standards applicable to
the SBIR program) of title 13, Code of Fed-
eral Regulations, for firms that are major-
ity-owned by multiple venture capital oper-
ating companies and participating in the
SBIR program solely under the authority
under section 9(cc) of the Small Business
Act, as added by this section.

(B) FINAL REGULATIONS.—Not later than 1
yvear after the date of enactment of this Act,
and after providing notice of and oppor-
tunity for comment on the proposed regula-
tions issued under subparagraph (A), the Ad-
ministrator shall issue final or interim final
regulations under this subsection.

(3) CONTENTS.—

(A) IN GENERAL.—The regulations issued
under this subsection shall permit the par-
ticipation of applicants majority-owned by
multiple venture capital operating compa-
nies in the SBIR program in accordance with
section 9(cc) of the Small Business Act, as
added by this section, unless the Adminis-
trator determines—

(i) in accordance with the size standards
established under subparagraph (B), that the
applicant is—

(I) a large business or large entity; or

(IT) majority-owned or controlled by a
large business or large entity; or

(ii) in accordance with the criteria estab-
lished under subparagraph (C), that the ap-
plicant—

(I) is a foreign business or a foreign entity
or is not a citizen of the United States or
alien lawfully admitted for permanent resi-
dence; or

(IT) is majority-owned or controlled by a
foreign business, foreign entity, or person
who is not a citizen of the United States or
alien lawfully admitted for permanent resi-
dence.

(B) SIZE STANDARDS.—Under the authority
to establish size standards under paragraphs
(2) and (3) of section 3(a) of the Small Busi-
ness Act (15 U.S.C. 632(a)), the Administrator
shall, in accordance with paragraph (1) of
this subsection, establish size standards for
applicants seeking to participate in the
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SBIR program solely under the authority
under section 9(cc) of the Small Business
Act, as added by this section.

(C) CRITERIA FOR DETERMINING FOREIGN
OWNERSHIP.—The Administrator shall estab-
lish criteria for determining whether an ap-
plicant meets the requirements under sub-
paragraph (A)(ii), and, in establishing the
criteria, shall consider whether the criteria
should include—

(i) whether the applicant is at least 51 per-
cent owned or controlled by citizens of the
United States or domestic venture capital
operating companies;

(ii) whether the applicant is domiciled in
the United States; and

(iii) whether the applicant is a direct or in-
direct subsidiary of a foreign-owned firm, in-
cluding whether the criteria should include
that an applicant is a direct or indirect sub-
sidiary of a foreign-owned entity if—

(I) any venture capital operating company
that owns more than 20 percent of the appli-
cant is a direct or indirect subsidiary of a
foreign-owned entity; or

(IT) in the aggregate, entities that are di-
rect or indirect subsidiaries of foreign-owned
entities own more than 49 percent of the ap-
plicant.

(D) CRITERIA FOR DETERMINING AFFILI-
ATION.—The Administrator shall establish
criteria, in accordance with paragraph (1),
for determining whether an applicant is af-
filiated with a venture capital operating
company or any other business that the ven-
ture capital operating company has financed
and, in establishing the criteria, shall speci-
fy that—

(i) if a venture capital operating company
that is determined to be affiliated with an
applicant is a minority investor in the appli-
cant, the portfolio companies of the venture
capital operating company shall not be de-
termined to be affiliated with the applicant,
unless—

(I) the venture capital operating company
owns a majority of the portfolio company; or

(IT) the venture capital operating company
holds a majority of the seats on the board of
directors of the portfolio company;

(ii) subject to clause (i), the Administrator
retains the authority to determine whether a
venture capital operating company is affili-
ated with an applicant, including estab-
lishing other criteria;

(iii) the Administrator may not determine
that a portfolio company of a venture capital
operating company is affiliated with an ap-
plicant based solely on one or more shared
investors; and

(iv) subject to clauses (i), (ii), and (iii), the
Administrator retains the authority to de-
termine whether a portfolio company of a
venture capital operating company is affili-
ated with an applicant based on factors inde-
pendent of whether there is a shared inves-
tor, such as whether there are contractual
obligations between the portfolio company
and the applicant.

(4) ENFORCEMENT.—If the Administrator
does not issue final or interim final regula-
tions under this subsection on or before the
date that is 1 year after the date of enact-
ment of this Act, the Administrator may not
carry out any activities under section 4(h) of
the Small Business Act (15 U.S.C. 633(h)) (as
continued in effect pursuant to the Act enti-
tled ““An Act to extend temporarily certain
authorities of the Small Business Adminis-
tration’, approved October 10, 2006 (Public
Law 109-316; 120 Stat. 1742)) during the period
beginning on the date that is 1 year and 1
day after the date of enactment of this Act,
and ending on the date on which the final or
interim final regulations are issued.

(56) DEFINITION.—In this subsection, the
term ‘‘venture capital operating company’’
has the same meaning as in section 3(aa) of
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the Small Business Act, as added by this sec-
tion.

(d) ASSISTANCE FOR DETERMINING AFFILI-
ATES.—

(1) CLEAR EXPLANATION REQUIRED.—Not
later than 30 days after the date of enact-
ment of this Act, the Administrator shall
post on the Web site of the Administration
(with a direct link displayed on the home-
page of the Web site of the Administration or
the SBIR and STTR Web sites of the Admin-
istration)—

(A) a clear explanation of the SBIR and
STTR affiliation rules under part 121 of title
13, Code of Federal Regulations; and

(B) contact information for officers or em-
ployees of the Administration who—

(i) upon request, shall review an issue re-
lating to the rules described in subparagraph
(A); and

(ii) shall respond to a request under clause
(i) not later than 20 business days after the
date on which the request is received.

(2) INCLUSION OF AFFILIATION RULES FOR
CERTAIN SMALL BUSINESS CONCERNS.—On and
after the date on which the final regulations
under subsection (c¢) are issued, the Adminis-
trator shall post on the Web site of the Ad-
ministration information relating to the reg-
ulations, in accordance with paragraph (1).
SEC. 5109. SBIR AND STTR SPECIAL ACQUISITION

PREFERENCE.

Section 9(r) of the Small Business Act (15
U.S.C. 638(r)) is amended by adding at the
end the following:

‘“(4) PHASE III AWARDS.—To the greatest ex-
tent practicable, Federal agencies and Fed-
eral prime contractors shall issue Phase III
awards relating to technology, including sole
source awards, to the SBIR and STTR award
recipients that developed the technology.”.
SEC. 5110. COLLABORATING WITH FEDERAL LAB-

ORATORIES AND RESEARCH AND DE-
VELOPMENT CENTERS.

Section 9 of the Small Business Act (15
U.S.C. 638), as amended by this Act, is
amended by adding at the end the following:

‘‘(dd) COLLABORATING WITH FEDERAL LAB-
ORATORIES AND RESEARCH AND DEVELOPMENT
CENTERS.—

‘(1) AUTHORIZATION.—Subject to the limi-
tations under this section, the head of each
participating Federal agency may make
SBIR and STTR awards to any eligible small
business concern that—

““(A) intends to enter into an agreement
with a Federal laboratory or federally funded
research and development center for portions
of the activities to be performed under that
award; or

‘(B) has entered into a cooperative re-
search and development agreement (as de-
fined in section 12(d) of the Stevenson-
Wydler Technology Innovation Act of 1980 (15
U.S.C. 3710a(d))) with a Federal laboratory.

‘“(2) PROHIBITION.—No Federal agency
shall—

““(A) condition an SBIR or STTR award
upon entering into agreement with any Fed-
eral laboratory or any federally funded lab-
oratory or research and development center
for any portion of the activities to be per-
formed under that award;

‘“(B) approve an agreement between a
small business concern receiving a SBIR or
STTR award and a Federal laboratory or fed-
erally funded laboratory or research and de-
velopment center, if the small business con-
cern performs a lesser portion of the activi-
ties to be performed under that award than
required by this section and by the SBIR
Policy Directive and the STTR Policy Direc-
tive of the Administrator; or

‘“(C) approve an agreement that violates
any provision, including any data rights pro-
tections provision, of this section or the
SBIR and the STTR Policy Directives.
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‘“(3) IMPLEMENTATION.—Not later than 180
days after the date of enactment of this sub-
section, the Administrator shall modify the
SBIR Policy Directive and the STTR Policy
Directive issued under this section to ensure
that small business concerns—

‘“(A) have the flexibility to use the re-
sources of the Federal laboratories and feder-
ally funded research and development cen-
ters; and

‘“(B) are not mandated to enter into agree-
ment with any Federal laboratory or any
federally funded laboratory or research and
development center as a condition of an
award.”.

SEC. 5111. NOTICE REQUIREMENT.

(a) SBIR PROGRAM.—Section 9(g) of the
Small Business Act (15 U.S.C. 638(g)) is
amended—

(1) in paragraph (10), by striking ‘“‘and’ at
the end;

(2) in paragraph (11), by striking the period
at the end and inserting a semicolon; and

(3) by adding at the end the following:

‘“(12) provide timely notice to the Adminis-
trator of any case or controversy before any
Federal judicial or administrative tribunal
concerning the SBIR program of the Federal
agency; and’’.

(b) STTR PROGRAM.—Section 9(o) of the
Small Business Act (156 U.S.C. 638(0)) is
amended—

(1) by striking paragraph (15);

(2) in paragraph (16), by striking the period
at the end and inserting ‘‘; and’’;

(3) by redesignating paragraph (16) as para-
graph (15); and

(4) by adding at the end the following:

‘(16) provide timely notice to the Adminis-
trator of any case or controversy before any
Federal judicial or administrative tribunal
concerning the STTR program of the Federal
agency.”’.

SEC. 5112. EXPRESS AUTHORITY FOR AN AGENCY
TO AWARD SEQUENTIAL PHASE II
AWARDS FOR SBIR OR STTR FUNDED
PROJECTS.

Section 9 of the Small Business Act (156
U.S.C. 638), as amended by this Act, is
amended by adding at the end the following:

‘‘(ee) ADDITIONAL PHASE II SBIR AND STTR
AWARDS.—A small business concern that re-
ceives a Phase II SBIR award or a Phase I
STTR award for a project remains eligible to
receive an additional Phase IT SBIR award or
Phase II STTR award for that project.”.

TITLE LII—OUTREACH AND
COMMERCIALIZATION INITIATIVES
SEC. 5201. RURAL AND STATE OUTREACH.

(a) IN GENERAL.—Section 9 of the Small
Business Act (15 U.S.C. 638) is amended by in-
serting after subsection (r) the following:

‘“(s) FEDERAL AND STATE TECHNOLOGY
PARTNERSHIP PROGRAM.—

‘(1) DEFINITIONS.—In this subsection, the
following definitions apply:

‘“(A) APPLICANT.—The term ‘applicant’
means an entity, organization, or individual
that submits a proposal for an award or a co-
operative agreement under this subsection.

‘B) FAST PROGRAM.—The term ‘FAST
program’ means the Federal and State Tech-

nology Partnership Program established
under this subsection.
‘(C) RECIPIENT.—The term ‘recipient’

means a person that receives an award or be-
comes party to a cooperative agreement
under this subsection.

‘(D) STATE.—The term ‘State’ means each
of the several States, the District of Colum-
bia, the Commonwealth of Puerto Rico, the
Virgin Islands, Guam, and American Samoa.

‘“(E) DEFINITIONS RELATING TO MENTORING
NETWORKS.—The terms ‘business advice and
counseling’, ‘mentor’, and ‘mentoring net-
work’ have the meanings given those terms
in section 34(e).
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‘“(2) ESTABLISHMENT OF PROGRAM.—The Ad-
ministrator shall establish a program to be
known as the Federal and State Technology
Partnership Program, the purpose of which
shall be to strengthen the technological
competitiveness of small business concerns
in the States.

‘“(3) GRANTS AND COOPERATIVE AGREE-
MENTS.—

‘““(A) JOINT REVIEW.—In carrying out the
FAST program, the Administrator and the
program managers for the SBIR program and
STTR program at the National Science
Foundation, the Department of Defense, and
any other Federal agency determined appro-
priate by the Administrator shall jointly re-
view proposals submitted by applicants and
may make awards or enter into cooperative
agreements under this subsection based on
the factors for consideration set forth in sub-
paragraph (B), in order to enhance or develop
in a State—

‘(i) technology research and development
by small business concerns;

‘‘(ii) technology transfer from university
research to technology-based small business
concerns;

¢‘(iii) technology deployment and diffusion
benefitting small business concerns;

‘“(iv) the technological capabilities of
small business concerns through the estab-
lishment or operation of consortia comprised
of entities, organizations, or individuals, in-
cluding—

““(I) State and local development agencies
and entities;

“(II) representatives of technology-based
small business concerns;

“(III) industries and emerging companies;

“(IV) universities; and

(V) small business development centers;
and

‘(v) outreach, financial support, and tech-
nical assistance to technology-based small
business concerns participating in or inter-
ested in participating in an SBIR program or
STTR program, including initiatives—

“(I) to make grants or loans to companies
to pay a portion or all of the cost of devel-
oping SBIR or STTR proposals;

“(IT) to establish or operate a Mentoring
Network within the FAST program to pro-
vide business advice and counseling that will
assist small business concerns that have
been identified by FAST program partici-
pants, program managers of participating
SBIR agencies, the Administration, or other
entities that are knowledgeable about the
SBIR and STTR programs as good candidates
for the SBIR and STTR programs, and that
would benefit from mentoring, in accordance
with section 34;

““(IIT) to create or participate in a training
program for individuals providing SBIR or
STTR outreach and assistance at the State
and local levels; and

“(IV) to encourage the commercialization
of technology developed through funding
under the SBIR program or the STTR pro-
gram.

‘(B) SELECTION CONSIDERATIONS.—In mak-
ing awards or entering into cooperative
agreements under this subsection, the Ad-
ministrator and the program managers re-
ferred to in subparagraph (A)—

‘(i) may only consider proposals by appli-
cants that intend to use a portion of the Fed-
eral assistance provided under this sub-
section to provide outreach, financial sup-
port, or technical assistance to technology-
based small business concerns participating
in or interested in participating in the SBIR
program or STTR program; and

¢‘(ii) shall consider, at a minimum—

“(I) whether the applicant has dem-
onstrated that the assistance to be provided
would address unmet needs of small business
concerns in the community, and whether it
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is important to use Federal funding for the
proposed activities;

‘“(II) whether the applicant has dem-
onstrated that a need exists to increase the
number or success of small high-technology
businesses in the State or an area of the
State, as measured by the number of Phase
I and Phase II SBIR awards that have his-
torically been received by small business
concerns in the State or area of the State;

‘“(ITII) whether the projected costs of the
proposed activities are reasonable;

““(IV) whether the proposal integrates and
coordinates the proposed activities with
other State and local programs assisting
small high-technology firms in the State;

(V) the manner in which the applicant
will measure the results of the activities to
be conducted; and

‘“(VI) whether the proposal addresses the
needs of small business concerns—

‘‘(aa) owned and controlled by women;

‘““(bb) that are socially and economically
disadvantaged small business concerns (as
defined in section 8(a)(4)(A));

‘“(cc) that are HUBZone small business
concerns;

‘(dd) located in areas that have histori-
cally not participated in the SBIR and STTR
programs;

‘‘(ee) owned and controlled by service-dis-
abled veterans;

““(ff) owned and controlled by Native Amer-
icans; and

‘‘(gg) located in geographic areas with an
unemployment rate that exceeds the na-
tional unemployment rate, based on the
most recently available monthly publica-
tions of the Bureau of Labor Statistics of the
Department of Labor.

‘(C) PROPOSAL LIMIT.—Not more than 1
proposal may be submitted for inclusion in
the FAST program under this subsection to
provide services in any one State in any 1
fiscal year.

‘(D) PrROCESS.—Proposals and applications
for assistance under this subsection shall be
in such form and subject to such procedures
as the Administrator shall establish. The Ad-
ministrator shall promulgate regulations es-
tablishing standards for the consideration of
proposals under subparagraph (B), including
standards regarding each of the consider-
ations identified in subparagraph (B)(ii).

‘“(4) COOPERATION AND COORDINATION.—In
carrying out the FAST program, the Admin-
istrator shall cooperate and coordinate
with—

‘“(A) Federal agencies required by this sec-
tion to have an SBIR program; and

‘“(B) entities, organizations, and individ-
uals actively engaged in enhancing or devel-
oping the technological capabilities of small
business concerns, including—

‘(i) State and local development agencies
and entities;

‘‘(ii) State committees established under
the Experimental Program to Stimulate
Competitive Research of the National
Science Foundation (as established under
section 113 of the National Science Founda-
tion Authorization Act of 1988 (42 U.S.C.
1862g2));

‘“(iii) State science and technology coun-
cils; and

“‘(iv) representatives of technology-based
small business concerns.

‘() ADMINISTRATIVE REQUIREMENTS.—

‘“‘(A) COMPETITIVE BASIS.—Awards and co-
operative agreements under this subsection
shall be made or entered into, as applicable,
on a competitive basis.

“(B) MATCHING REQUIREMENTS.—

‘(i) IN GENERAL.—The non-Federal share of
the cost of an activity (other than a plan-
ning activity) carried out using an award or
under a cooperative agreement under this
subsection shall be—
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‘“(I) except as provided in clause (iii), 35
cents for each Federal dollar, in the case of
a recipient that will serve small business
concerns located in 1 of the 18 States receiv-
ing the fewest Phase I SBIR awards;

‘“(IT) except as provided in clause (ii) or
(iii), 1 dollar for each Federal dollar, in the
case of a recipient that will serve small busi-
ness concerns located in 1 of the 16 States re-
ceiving the greatest number of Phase I SBIR
awards; and

‘“(ITIT) except as provided in clause (ii) or
(iii), 50 cents for each Federal dollar, in the
case of a recipient that will serve small busi-
ness concerns located in a State that is not
described in subclause (I) or (II) that is re-
ceiving Phase I SBIR awards.

‘“(ii) LOW-INCOME AREAS.—The non-Federal
share of the cost of the activity carried out
using an award or under a cooperative agree-
ment under this subsection shall be 35 cents
for each Federal dollar that will be directly
allocated by a recipient described in clause
(i) to serve small business concerns located
in a qualified census tract, as that term is
defined in section 42(d)(6)(B)(ii)(I) of the In-
ternal Revenue Code of 1986. Federal dollars
not so allocated by that recipient shall be
subject to the matching requirements of
clause (i).

““(iii) RURAL AREAS.—

‘I) IN GENERAL.—Except as provided in
subclause (II), the non-Federal share of the
cost of the activity carried out using an
award or under a cooperative agreement
under this subsection shall be 35 cents for
each Federal dollar that will be directly allo-
cated by a recipient described in clause (i) to
serve small business concerns located in a
rural area.

¢(II) ENHANCED RURAL AWARDS.—For a re-
cipient located in a rural area that is located
in a State described in clause (i)(I), the non-
Federal share of the cost of the activity car-
ried out using an award or under a coopera-
tive agreement under this subsection shall
be 15 cents for each Federal dollar that will
be directly allocated by a recipient described
in clause (i) to serve small business concerns
located in the rural area.

‘(III) DEFINITION OF RURAL AREA.—In this
clause, the term ‘rural area’ has the meaning
given that term in section 1393(a)(2) of the
Internal Revenue Code of 1986.

‘“(iv) TYPES OF FUNDING.—The non-Federal
share of the cost of an activity carried out
by a recipient shall be comprised of not less
than 50 percent cash and not more than 50
percent of indirect costs and in-kind con-
tributions, except that no such costs or con-
tributions may be derived from funds from
any other Federal program.

‘“(v) RANKINGS.—For the first full fiscal
year after the date of enactment of the
SBIR/STTR Reauthorization Act of 2011, and
each fiscal year thereafter, based on the sta-
tistics for the most recent full fiscal year for
which the Administrator has compiled sta-
tistics, the Administrator shall reevaluate
the ranking of each State for purposes of
clause (i).

‘“(C) DURATION.—Awards may be made or
cooperative agreements entered into under
this subsection for multiple years, not to ex-
ceed 5 years in total.

‘“(6) ANNUAL REPORTS.—The Administrator
shall submit an annual report to the Com-
mittee on Small Business of the Senate and
the Committee on Science and the Com-
mittee on Small Business of the House of
Representatives regarding—

‘“(A) the number and amount of awards
provided and cooperative agreements entered
into under the FAST program during the
preceding year;

‘(B) a list of recipients under this sub-
section, including their location and the ac-
tivities being performed with the awards
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made or under the cooperative agreements
entered into; and

“(C) the Mentoring Networks and the men-
toring database, as provided for under sec-
tion 34, including—

‘(i) the status of the inclusion of men-
toring information in the database required
by subsection (k); and

‘‘(ii) the status of the implementation and
description of the usage of the Mentoring
Networks.

“(7) PROGRAM LEVELS.—

““(A) IN GENERAL.—There is authorized to
be appropriated to carry out the FAST pro-
gram, including Mentoring Networks, under
this subsection and section 34, $15,000,000 for
each of fiscal years 2011 through 2016.

‘(B) MENTORING DATABASE.—Of the total
amount made available under subparagraph
(A) for fiscal years 2011 through 2016, a rea-
sonable amount, not to exceed a total of
$500,000, may be used by the Administration
to carry out section 34(d).

¢“(8) TERMINATION.—The authority to carry
out the FAST program under this subsection
shall terminate on September 30, 2016.”".

(b) TECHNICAL AND CONFORMING AMEND-
MENTS.—The Small Business Act (15 U.S.C.
631 et seq.) is amended—

(1) by striking section 34 (15 U.S.C. 657d);

(2) by redesignating sections 35 through 43
as sections 34 through 42, respectively;

3) in section 9k)A)D) @5 U.S.C.
638(k)(1)(D)), by striking ‘‘section 35(d)” and
inserting ‘‘section 34(d)’’;

(4) in section 34 (15 U.S.C. 657e), as so redes-
ignated—

(A) in subsection (c¢)(1), by striking ‘‘sec-
tion 34(c)(1)(E)(ii)” and inserting ‘‘section
() (ANV)AI);

(B) by striking ‘‘section 34’ each place it
appears and inserting ‘‘section 9(s)’’; and

(C) by adding at the end the following:

‘‘(e) DEFINITIONS.—In this section, the fol-
lowing definitions apply:

‘(1) BUSINESS ADVICE AND COUNSELING.—
The term ‘business advice and counseling’
means providing advice and assistance on
matters described in subsection (¢)(2)(B) to
small business concerns to guide them
through the SBIR and STTR program proc-
ess, from application to award and successful
completion of each phase of the program.

¢“(2) FAST PROGRAM.—The term ‘FAST pro-
gram’ means the Federal and State Tech-
nology Partnership Program established
under section 9(s).

‘(3) MENTOR.—The term ‘mentor’ means an
individual described in subsection (c)(2).

‘“(4) MENTORING NETWORK.—The term ‘Men-
toring Network’ means an association, orga-
nization, coalition, or other entity (includ-
ing an individual) that meets the require-
ments of subsection (c).

‘“(5) RECIPIENT.—The term ‘recipient’
means a person that receives an award or be-
comes party to a cooperative agreement
under this section.

‘(6) SBIR PROGRAM.—The term ‘SBIR pro-
gram’ has the same meaning as in section
9(e)(4).

“(7T) STATE.—The term ‘State’ means each
of the several States, the District of Colum-
bia, the Commonwealth of Puerto Rico, the
Virgin Islands, Guam, and American Samoa.

‘(8) STTR PROGRAM.—The term ‘STTR pro-
gram’ has the same meaning as in section
9(e)(6).”’;

(5) in section 36(d) (15 U.S.C. 657i(d)), as so
redesignated, by striking ‘‘section 43 and
inserting ‘‘section 42’’;

(6) in section 39(d) (156 U.S.C. 6571(d)), as so
redesignated, by striking ‘‘section 43 and
inserting ‘‘section 42”’; and

(7) in section 40(b) (15 U.S.C. 657m(b)), as so
redesignated, by striking ‘‘section 43 and
inserting ‘‘section 42”.
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SEC. 5202. TECHNICAL ASSISTANCE FOR AWARD-
EES.

Section 9(q) of the Small Business Act (15
U.S.C. 638(q)) is amended—

(1) in paragraph (1)—

(A) by inserting ‘‘or STTR program’’ after
“SBIR program’’; and

(B) by striking ‘‘SBIR projects’’ and insert-
ing “SBIR or STTR projects’’;

(2) in paragraph (2), by striking ‘3 years”
and inserting ‘‘5 years’’; and

(3) in paragraph (3)—

(A) in subparagraph (A)—

(i) by inserting ‘‘or STTR” after ‘“‘SBIR’’;
and

(ii) by striking
°$5,000’’;

(B) by striking subparagraph (B) and in-
serting the following:

‘“(B) PHASE 11.—A Federal agency described
in paragraph (1) may—

‘(i) provide to the recipient of a Phase II
SBIR or STTR award, through a vendor se-
lected under paragraph (2), the services de-
scribed in paragraph (1), in an amount equal
to not more than $5,000 per year; or

‘‘(ii) authorize the recipient of a Phase II
SBIR or STTR award to purchase the serv-
ices described in paragraph (1), in an amount
equal to not more than $5,000 per year, which
shall be in addition to the amount of the re-
cipient’s award.”’; and

(C) by adding at the end the following:

‘“(C) FLEXIBILITY.—In carrying out sub-
paragraphs (A) and (B), each Federal agency
shall provide the allowable amounts to a re-
cipient that meets the eligibility require-
ments under the applicable subparagraph, if
the recipient requests to seek technical as-
sistance from an individual or entity other
than the vendor selected under paragraph (2)
by the Federal agency.

‘(D) LIMITATION.—A Federal agency may
not—

‘(i) use the amounts authorized under sub-
paragraph (A) or (B) unless the vendor se-
lected under paragraph (2) provides the tech-
nical assistance to the recipient; or

‘‘(ii) enter a contract with a vendor under
paragraph (2) under which the amount pro-
vided for technical assistance is based on
total number of Phase I or Phase II awards.”.
SEC. 5203. COMMERCIALIZATION READINESS

PROGRAM AT DEPARTMENT OF DE-
FENSE.

(a) IN GENERAL.—Section 9(y) of the Small
Business Act (15 U.S.C. 638(y)) is amended—

(1) in the subsection heading, by striking
“PILOT”’ and inserting ‘“‘READINESS’’;

(2) by striking ‘Pilot” each place that
term appears and inserting ‘‘Readiness’’;

(3) in paragraph (1)—

(A) by inserting ‘‘or Small Business Tech-
nology Transfer Program’ after ‘‘Small
Business Innovation Research Program’’;
and

(B) by adding at the end the following:
“The authority to create and administer a
Commercialization Readiness Program under
this subsection may not be construed to
eliminate or replace any other SBIR pro-
gram or STTR program that enhances the
insertion or transition of SBIR or STTR
technologies, including any such program in
effect on the date of enactment of the Na-
tional Defense Authorization Act for Fiscal
Year 2006 (Public Law 109-163; 119 Stat.
3136).”;

(4) in paragraph (2), by inserting ‘‘or Small
Business Technology Transfer Program’
after ‘“Small Business Innovation Research
Program”’;

(5) by striking paragraphs (5) and (6); and

(6) by inserting after paragraph (4) the fol-
lowing:

‘() INSERTION INCENTIVES.—For any con-
tract with a value of not less than

©‘$4,000” and inserting
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$100,000,000, the Secretary of Defense is au-
thorized to—

‘““(A) establish goals for the transition of
Phase III technologies in subcontracting
plans; and

‘“(B) require a prime contractor on such a
contract to report the number and dollar
amount of contracts entered into by that
prime contractor for Phase III SBIR or
STTR projects.

“(6) GOAL FOR SBIR AND STTR TECHNOLOGY
INSERTION.—The Secretary of Defense shall—

““(A) set a goal to increase the number of
Phase II SBIR contracts and the number of
Phase II STTR contracts awarded by that
Secretary that lead to technology transition
into programs of record or fielded systems;

“(B) use incentives in effect on the date of
enactment of the SBIR/STTR Reauthoriza-
tion Act of 2011, or create new incentives, to
encourage agency program managers and
prime contractors to meet the goal under
subparagraph (A); and

‘“(C) include in the annual report to Con-
gress the percentage of contracts described
in subparagraph (A) awarded by that Sec-
retary, and information on the ongoing sta-
tus of projects funded through the Commer-
cialization Readiness Program and efforts to
transition these technologies into programs
of record or fielded systems.”.

(b) TECHNICAL AND CONFORMING AMEND-
MENT.—Section 9(i)(1) of the Small Business
Act (15 U.S.C. 638(i)(1)) is amended by insert-

ing ‘“(including awards under subsection

(y))” after ‘‘the number of awards’’.

SEC. 5204. COMMERCIALIZATION READINESS
PILOT PROGRAM FOR CIVILIAN
AGENCIES.

Section 9 of the Small Business Act (15
U.S.C. 638), as amended by this Act, is
amended by adding at the end the following:

“(ff) PILOT PROGRAM.—

‘(1) AUTHORIZATION.—The head of each cov-
ered Federal agency may allocate not more
than 10 percent of the funds allocated to the
SBIR program and the STTR program of the
covered Federal agency—

‘“(A) for awards for technology develop-
ment, testing, and evaluation of SBIR and
STTR Phase II technologies; or

‘“(B) to support the progress of research or
research and development conducted under
the SBIR or STTR programs to Phase III.

¢“(2) APPLICATION BY FEDERAL AGENCY.—

‘“(A) IN GENERAL.—A covered Federal agen-
cy may not establish a pilot program unless
the covered Federal agency makes a written
application to the Administrator, not later
than 90 days before to the first day of the fis-
cal year in which the pilot program is to be
established, that describes a compelling rea-
son that additional investment in SBIR or
STTR technologies is necessary, including
unusually high regulatory, systems integra-
tion, or other costs relating to development
or manufacturing of identifiable, highly
promising small business technologies or a
class of such technologies expected to sub-
stantially advance the mission of the agen-
cy.
‘(B) DETERMINATION.—The Administrator
shall—

‘“(i) make a determination regarding an ap-
plication submitted under subparagraph (A)
not later than 30 days before the first day of
the fiscal year for which the application is
submitted;

‘(ii) publish the determination in the Fed-
eral Register; and

‘“(iii) make a copy of the determination
and any related materials available to the
Committee on Small Business and Entrepre-
neurship of the Senate and the Committee
on Small Business of the House of Represent-
atives.

“(3) MAXIMUM AMOUNT OF AWARD.—The
head of a covered Federal agency may not
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make an award under a pilot program in ex-
cess of 3 times the dollar amounts generally
established for Phase II awards under sub-
section (j)(2)(D) or (P)(2)(B)(ix).

‘“(4) REGISTRATION.—AnNy applicant that re-
ceives an award under a pilot program shall
register with the Administrator in a registry
that is available to the public.

‘“(6) REPORT.—The head of each covered
Federal agency shall include in the annual
report of the covered Federal agency to the
Administrator an analysis of the various ac-
tivities considered for inclusion in the pilot
program of the covered Federal agency and a
statement of the reasons why each activity
considered was included or not included, as
the case may be.

‘(6) TERMINATION.—The authority to estab-
lish a pilot program under this section ex-
pires at the end of fiscal year 2014.

“(7T) DEFINITIONS.—In this subsection—

“(A) the term ‘covered Federal agency’—

‘(i) means a Federal agency participating
in the SBIR program or the STTR program;
and

‘“(ii) does not include the Department of
Defense; and

‘(B) the term ‘pilot program’ means the
program established under paragraph (1).”.
SEC. 5205. ACCELERATING CURES.

(a) IN GENERAL.—The Small Business Act
(156 U.S.C. 631 et seq.) is amended by inserting
after section 42, as redesignated by section
5201 of this Act, the following:

“SEC. 43. SMALL BUSINESS INNOVATION
SEARCH PROGRAM.

‘‘(a) NIH CURES PILOT.—

‘(1) ESTABLISHMENT.—An independent ad-
visory board shall be established at the Na-
tional Academy of Sciences (in this section
referred to as the ‘advisory board’) to con-
duct periodic evaluations of the SBIR pro-
gram (as that term is defined in section 9) of
each of the National Institutes of Health (re-
ferred to in this section as the ‘NIH’) insti-
tutes and centers for the purpose of improv-
ing the management of the SBIR program
through data-driven assessment.

*“(2) MEMBERSHIP.—

‘“(A) IN GENERAL.—The advisory board shall
consist of—

‘(i) the Director of the NIH;

‘“(ii) the Director of the SBIR program of
the NIH;

‘“(iii) senior NIH agency managers,
lected by the Director of NIH;

“(iv) industry experts, selected by the
Council of the National Academy of Sciences
in consultation with the Associate Adminis-
trator for Technology of the Administration
and the Director of the Office of Science and
Technology Policy; and

‘‘(v) owners or operators of small business
concerns that have received an award under
the SBIR program of the NIH, selected by
the Associate Administrator for Technology
of the Administration.

‘(B) NUMBER OF MEMBERS.—The total num-
ber of members selected under clauses (iii),
(iv), and (v) of subparagraph (A) shall not ex-
ceed 10.

‘(C) EQUAL REPRESENTATION.—The total
number of members of the advisory board se-
lected under clauses (i), (ii), (iii), and (iv) of
subparagraph (A) shall be equal to the num-
ber of members of the advisory board se-
lected under subparagraph (A)(v).

‘“(b) ADDRESSING DATA GAPS.—In order to
enhance the evidence-base guiding SBIR pro-
gram decisions and changes, the Director of
the SBIR program of the NIH shall address
the gaps and deficiencies in the data collec-
tion concerns identified in the 2007 report of
the National Academy of Science entitled
‘An Assessment of the Small Business Inno-
vation Research Program at the NIH’.

““(c) PILOT PROGRAM.—

RE-

se-
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‘(1) IN GENERAL.—The Director of the SBIR
program of the NIH may initiate a pilot pro-
gram, under a formal mechanism for design-
ing, implementing, and evaluating pilot pro-
grams, to spur innovation and to test new
strategies that may enhance the develop-
ment of cures and therapies.

‘(2) CONSIDERATIONS.—The Director of the
SBIR program of the NIH may consider con-
ducting a pilot program to include individ-
uals with successful SBIR program experi-
ence in study sections, hiring individuals
with small business development experience
for staff positions, separating the commer-
cial and scientific review processes, and ex-
amining the impact of the trend toward larg-
er awards on the overall program.

‘‘(d) REPORT TO CONGRESS.—The Director of
the NIH shall submit an annual report to
Congress and the advisory board on the ac-
tivities of the SBIR program of the NIH
under this section.

‘“(e) SBIR GRANTS AND CONTRACTS.—

‘(1) IN GENERAL.—In awarding grants and
contracts under the SBIR program of the
NIH each SBIR program manager shall em-
phasize applications that identify products,
processes, technologies, and services that
may enhance the development of cures and
therapies.

‘(2) EXAMINATION OF COMMERCIALIZATION
AND OTHER METRICS.—The advisory board
shall evaluate the implementation of the re-
quirement under paragraph (1) by examining
increased commercialization and other
metrics, to be determined and collected by
the SBIR program of the NIH.

‘“(3) PHASE I AND II.—To the greatest extent
practicable, the Director of the SBIR pro-
gram of the NIH shall reduce the time period
between Phase I and Phase II funding of
grants and contracts under the SBIR pro-
gram of the NIH to 90 days.

“(f) LiMIT.—Not more than a total of 1 per-
cent of the extramural budget (as defined in
section 9 of the Small Business Act (15 U.S.C.
638)) of the NIH for research or research and
development may be used for the pilot pro-
gram under subsection (¢) and to carry out
subsection (e).”.

(b) PROSPECTIVE REPEAL.—Effective 5 years
after the date of enactment of this Act, the
Small Business Act (156 U.S.C. 631 et seq.) is
amended—

(1) by striking section 43, as added by sub-
section (a); and

(2) by redesignating sections 44 and 45 as
sections 43 and 44, respectively.

SEC. 5206. FEDERAL AGENCY ENGAGEMENT WITH
SBIR AND STTR AWARDEES THAT
HAVE BEEN AWARDED MULTIPLE
PHASE I AWARDS BUT HAVE NOT
BEEN AWARDED PHASE II AWARDS.

Section 9 of the Small Business Act (15
U.S.C. 638), as amended by this Act, is
amended by adding at the end the following:

‘‘(gg) REQUIREMENTS RELATING TO FEDERAL
AGENCY ENGAGEMENT WITH CERTAIN PHASE I
SBIR AND STTR AWARDEES.—

‘(1) DEFINITION.—In this subsection, the
term ‘covered awardee’ means a small busi-
ness concern that—

“‘(A) has received multiple Phase I awards
over multiple years, as determined by the
head of a Federal agency, under the SBIR
program or the STTR program of the Federal
agency; and

‘(B) has not received a Phase II award—

‘(i) under the SBIR program or STTR pro-
gram, as the case may be, of the Federal
agency described in subparagraph (A); or

‘“(ii) relating to a Phase I award described
in subparagraph (A) under the SBIR program
or the STTR program of another Federal
agency.

‘“(2) PERFORMANCE MEASURES.—The head of
each Federal agency that participates in the
SBIR program or the STTR program shall
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develop performance measures for any cov-

ered awardee relating to commercializing re-

search or research and development activi-

ties under the SBIR program or the STTR

program of the Federal agency.” .

SEC. 5207. CLARIFYING THE DEFINITION OF
“PHASE III”.

(a) PHASE III AWARDS.—Section 9(e) of the
Small Business Act (15 U.S.C. 638(e)) is
amended—

(1) in paragraph (4)(C), in the matter pre-
ceding clause (i), by inserting ‘‘for work that
derives from, extends, or completes efforts
made under prior funding agreements under
the SBIR program’ after ‘‘phase’’;

(2) in paragraph (6)(C), in the matter pre-
ceding clause (i), by inserting ‘‘for work that
derives from, extends, or completes efforts
made under prior funding agreements under
the STTR program’’ after ‘‘phase’’;

(3) in paragraph (8), by striking ‘“‘and” at
the end;

(4) in paragraph (9), by striking the period
at the end and inserting a semicolon; and

(5) by adding at the end the following:

‘4(10) the term ‘commercialization’
means—

‘“(A) the process of developing products,
processes, technologies, or services; and

“(B) the production and delivery of prod-
ucts, processes, technologies, or services for
sale (whether by the originating party or by
others) to or use by the Federal Government
or commercial markets;”.

(b) TECHNICAL AND CONFORMING AMEND-
MENTS.—The Small Business Act (15 U.S.C.
631 et seq.) is amended—

(1) in section 9 (15 U.S.C. 638)—

(A) in subsection (e)—

(i) in paragraph (4)(C)(ii), by striking ‘‘sci-
entific review criteria” and inserting
‘“‘merit-based selection procedures’’;

(ii) in paragraph (9), by striking ‘‘the sec-
ond or the third phase’ and inserting ‘‘Phase
IT or Phase III’’; and

(iii) by adding at the end the following:

‘“(11) the term ‘Phase I' means—

‘“(A) with respect to the SBIR program, the
first phase described in paragraph (4)(A); and

‘“(B) with respect to the STTR program,
the first phase described in paragraph (6)(A);

‘(12) the term ‘Phase II’ means—

““(A) with respect to the SBIR program, the
second phase described in paragraph (4)(B);
and

‘(B) with respect to the STTR program,
the second phase described in paragraph
(6)(B); and

‘“(13) the term ‘Phase III’ means—

‘“(A) with respect to the SBIR program, the
third phase described in paragraph (4)(C); and

‘“(B) with respect to the STTR program,
the third phase described in paragraph
(6)(C).”’;

(B) in subsection (j)—

(i) in paragraph (1)(B), by striking ‘‘phase
two’’ and inserting ‘‘Phase II’’;

(ii) in paragraph (2)—

(I) in subparagraph (B)—

(aa) by striking ‘‘the third phase’ each
place it appears and inserting ‘‘Phase III’;
and

(bb) by striking ‘‘the second phase’ and in-
serting ‘‘Phase II"’;

(IT) in subparagraph (D)—

(aa) by striking ‘‘the first phase’ and in-
serting ‘‘Phase I'’; and

(bb) by striking ‘‘the second phase’ and in-
serting ‘‘Phase II’;

(ITI) in subparagraph (F), by striking ‘‘the
third phase’ and inserting ‘‘Phase III"’;

(IV) in subparagraph (G)—

(aa) by striking ‘‘the first phase’” and in-
serting ‘“‘Phase I'’; and

(bb) by striking ‘‘the second phase’’ and in-
serting ‘‘Phase II’’; and

(V) in subparagraph (H)—
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(aa) by striking ‘‘the first phase’ and in-
serting ‘‘Phase I"’;

(bb) by striking ‘‘second phase’ each place
it appears and inserting ‘‘Phase II’’; and

(cc) by striking ‘‘third phase’ and insert-
ing ‘“Phase III”’; and

(iii) in paragraph (3)—

(I) in subparagraph (A)—

(aa) by striking ‘‘the first phase (as de-
scribed in subsection (e)(4)(A))” and insert-
ing “Phase I'’;

(bb) by striking ‘‘the second phase (as de-
scribed in subsection (e)(4)(B))”’ and insert-
ing ‘“Phase II’’; and

(cc) by striking ‘‘the third phase (as de-
scribed in subsection (e)(4)(C))”’ and inserting
“Phase IIT’; and

(IT) in subparagraph (B), by striking ‘‘sec-
ond phase’ and inserting ‘‘Phase II"’;

(C) in subsection (k)—

(i) by striking ‘‘first phase’ each place it
appears and inserting ‘“‘Phase I'’; and

(ii) by striking ‘‘second phase’ each place
it appears and inserting ‘‘Phase II’’;

(D) in subsection (1)(2)—

(1) by striking ‘‘the first phase’’ and insert-
ing ‘“Phase I'’; and

(ii) by striking ‘‘the second phase’ and in-
serting ‘‘Phase II"’;

(E) in subsection (0)(13)—

(i) in subparagraph (B), by striking ‘‘sec-
ond phase’ and inserting ‘‘Phase II"’; and

(ii) in subparagraph (C), by striking ‘‘third
phase’ and inserting ‘‘Phase III’’;

(F') in subsection (p)—

(i) in paragraph (2)(B)—

(I) in clause (vi)—

(aa) by striking ‘‘the second phase’ and in-
serting ‘“‘Phase II’’; and

(bb) by striking ‘‘the third phase’ and in-
serting ‘‘Phase IIT”’; and

(IT) in clause (ix)—

(aa) by striking ‘‘the first phase’ and in-
serting ‘‘Phase I"’; and

(bb) by striking ‘‘the second phase’ and in-
serting ‘“‘Phase II’’; and

(ii) in paragraph (3)—

(I) by striking ‘‘the first phase (as de-
scribed in subsection (e)(6)(A))”’ and insert-
ing ‘“Phase I'’;

(IT) by striking ‘‘the second phase (as de-
scribed in subsection (e)(6)(B))”’ and insert-
ing ‘“Phase II"’; and

(ITI) by striking ‘‘the third phase (as de-
scribed in subsection (e)(6)(A))”’ and insert-
ing ‘“Phase IIT"’;

(G) in subsection (q)(3)—

(i) in subparagraph (A)—

(D) in the subparagraph heading, by strik-
ing “FIRST PHASE” and inserting ‘“‘PHASE I'’;
and

(IT) by striking ‘‘first phase’ and inserting
“Phase I'’; and

(ii) in subparagraph (B)—

(I) in the subparagraph heading, by strik-
ing ‘“‘SECOND PHASE” and inserting ‘‘PHASE
I’; and

(IT) by striking ‘‘second phase’ and insert-
ing ‘““Phase II’’;

(H) in subsection (r)—

(i) in the subsection heading, by striking
“THIRD PHASE’ and inserting ‘‘PHASE III”’;

(ii) in paragraph (1)—

(I) in the first sentence—

(aa) by striking ‘‘for the second phase’ and
inserting ‘‘for Phase II’’;

(bb) by striking ‘‘third phase’ and insert-
ing ‘“Phase III’’; and

(cc) by striking ‘‘second phase period’ and
inserting ‘‘Phase II period”’; and

(IT) in the second sentence—

(aa) by striking ‘‘second phase’ and insert-
ing ‘“Phase II’’; and

(bb) by striking ‘‘third phase’ and insert-
ing ‘“Phase III”’; and

(iii) in paragraph (2), by striking ‘‘third
phase’ and inserting ‘‘Phase III"’; and
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(I) in subsection (u)(2)(B), by striking ‘‘the
first phase’ and inserting ‘‘Phase I'’; and

(2) in section 34(c)(2)(B)(vii) (15 U.S.C.
657e(c)(2)(B)(vii)), as redesignated by section
5201 of this Act, by striking ‘‘third phase”’
and inserting ‘‘Phase III”.

SEC. 5208. SHORTENED PERIOD FOR FINAL DECI-
SIONS ON PROPOSALS AND APPLICA-
TIONS.

(a) IN GENERAL.—Section 9 of the Small
Business Act (15 U.S.C. 638) is amended—

(1) in subsection (g)(4)—

(A) by inserting ““(A)” after ‘“(4)”’;

(B) by adding ‘‘and’ after the semicolon at
the end; and

(C) by adding at the end the following:

‘“(B) make a final decision on each pro-
posal submitted under the SBIR program—

‘(i) not later than 90 days after the date on
which the solicitation closes; or

‘‘(ii) if the Administrator authorizes an ex-
tension for a solicitation, not later than 180
days after the date on which the solicitation
closes;”’; and

(2) in subsection (0)(4)—

(A) by inserting *‘(A)” after ‘‘(4)”’;

(B) by adding ‘‘and’ after the semicolon at
the end; and

(C) by adding at the end the following:

‘(B) make a final decision on each pro-
posal submitted under the STTR program—

‘(i) not later than 90 days after the date on
which the solicitation closes; or

‘“(ii) if the Administrator authorizes an ex-
tension for a solicitation, not later than 180
days after the date on which the solicitation
closes;”’.

(b) NIH PEER REVIEW PROCESS.—

(1) IN GENERAL.—Section 9 of the Small
Business Act (15 U.S.C. 638), as amended by
this Act, is amended by adding at the end
the following:

“(hh) NIH PEER REVIEW PROCESS.—The Di-
rector of the National Institutes of Health
may make an award under the SBIR program
or the STTR program of the National Insti-
tutes of Health if the application for the
award has undergone technical and scientific
peer review under section 492 of the Public
Health Service Act (42 U.S.C. 289a).”".

(2) TECHNICAL AND CONFORMING AMEND-
MENTS.—Section 105 of the National Insti-
tutes of Health Reform Act of 2006 (42 U.S.C.
284n) is amended—

(A) in subsection (a)(3)—

(i) by striking ‘“A grant” and inserting
‘“Except as provided in section 9(hh) of the
Small Business Act (15 U.S.C. 638(hh)), a
grant’’; and

(ii) by striking ‘‘section 402(k)” and all
that follows through ‘‘Act)” and inserting
‘“‘section 402(1) of such Act’’; and

(B) in subsection (b)(6)—

(i) by striking ‘“A grant’” and inserting
“Except as provided in section 9(hh) of the
Small Business Act (15 U.S.C. 638(hh)), a
grant’’; and

(ii) by striking ‘‘section 402(k)”’ and all
that follows through ‘‘Act)” and inserting
“‘section 402(1) of such Act’’.

TITLE LIII—OVERSIGHT AND EVALUATION
SEC. 5301. STREAMLINING ANNUAL EVALUATION
REQUIREMENTS.

Section 9(b) of the Small Business Act (15
U.S.C. 638(b)), as amended by section 5102 of
this Act, is amended—

(1) in paragraph (7)—

(A) by striking ‘““STTR programs, including
the data’” and inserting the following:
“STTR programs, including—

‘“(A) the data’’;

(B) by striking ““(g)(10), (0)(9), and (0)(15),
the number” and all that follows through
“under each of the SBIR and STTR pro-
grams, and a description’ and inserting the
following: ‘“(g)(8) and (0)(9); and

‘“(B) the number of proposals received
from, and the number and total amount of
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awards to, HUBZone small business concerns
and firms with venture capital investment
(including those majority-owned by multiple
venture capital operating companies) under
each of the SBIR and STTR programs;

‘“(C) a description of the extent to which
each Federal agency is increasing outreach
and awards to firms owned and controlled by
women and social or economically disadvan-
taged individuals under each of the SBIR and
STTR programs;

‘(D) general information about the imple-
mentation of, and compliance with the allo-
cation of funds required under, subsection
(ce) for firms owned in majority part by ven-
ture capital operating companies and par-
ticipating in the SBIR program;

‘“(E) a detailed description of appeals of
Phase III awards and notices of noncompli-
ance with the SBIR Policy Directive and the
STTR Policy Directive filed by the Adminis-
trator with Federal agencies; and

‘“(F) a description’’; and

(2) by inserting after paragraph (7) the fol-
lowing:

‘(8) to coordinate the implementation of
electronic databases at each of the Federal
agencies participating in the SBIR program
or the STTR program, including the tech-
nical ability of the participating agencies to
electronically share data;”’.

SEC. 5302. DATA COLLECTION FROM AGENCIES
FOR SBIR.

Section 9(g) of the Small Business Act (15
U.S.C. 638(g)) is amended—

(1) by striking paragraph (10);

(2) by redesignating paragraphs (8) and (9)
as paragraphs (9) and (10), respectively; and

(3) by inserting after paragraph (7) the fol-
lowing:

‘“(8) collect annually, and maintain in a
common format in accordance with the sim-
plified reporting requirements under sub-
section (v), such information from awardees
as is necessary to assess the SBIR program,
including information necessary to maintain
the database described in subsection (k), in-
cluding—

““(A) whether an awardee—

‘(i) has venture capital or is majority-
owned by multiple venture capital operating
companies, and, if so—

‘“(I) the amount of venture capital that the
awardee has received as of the date of the
award; and

‘“(IT) the amount of additional capital that
the awardee has invested in the SBIR tech-
nology;

‘“(ii) has an investor that—

‘“(I) is an individual who is not a citizen of
the United States or a lawful permanent
resident of the United States, and if so, the
name of any such individual; or

‘“(IT) is a person that is not an individual
and is not organized under the laws of a
State or the United States, and if so the
name of any such person;

‘“(iii) is owned by a woman or has a woman
as a principal investigator;

‘“(iv) is owned by a socially or economi-
cally disadvantaged individual or has a so-
cially or economically disadvantaged indi-
vidual as a principal investigator;

‘“(v) received assistance under the FAST
program under section 34, as in effect on the
day before the date of enactment of the
SBIR/STTR Reauthorization Act of 2011, or
the outreach program under subsection (s);

“(vi) is a faculty member or a student of
an institution of higher education, as that
term is defined in section 101 of the Higher
Education Act of 1965 (20 U.S.C. 1001); or

‘“(vii) is located in a State described in
subsection (u)(3); and

“(B) a justification statement from the
agency, if an awardee receives an award in
an amount that is more than the award
guidelines under this section;”.
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SEC. 5303. DATA COLLECTION FROM AGENCIES
FOR STTR.

Section 9(o) of the Small Business Act (15
U.S.C. 638(0)) is amended by striking para-
graph (9) and inserting the following:

‘(9) collect annually, and maintain in a
common format in accordance with the sim-
plified reporting requirements under sub-
section (v), such information from applicants
and awardees as is necessary to assess the
STTR program outputs and outcomes, in-
cluding information necessary to maintain
the database described in subsection (k), in-
cluding—

“(A) whether an applicant or awardee—

‘(i) has venture capital or is majority-
owned by multiple venture capital operating
companies, and, if so—

‘(I) the amount of venture capital that the
applicant or awardee has received as of the
date of the application or award, as applica-
ble; and

““(IT) the amount of additional capital that
the applicant or awardee has invested in the
SBIR technology;

‘‘(ii) has an investor that—

“(I) is an individual who is not a citizen of
the United States or a lawful permanent
resident of the United States, and if so, the
name of any such individual; or

‘“(IT) is a person that is not an individual
and is not organized under the laws of a
State or the United States, and if so the
name of any such person;

‘“(iii) is owned by a woman or has a woman
as a principal investigator;

‘(iv) is owned by a socially or economi-
cally disadvantaged individual or has a so-
cially or economically disadvantaged indi-
vidual as a principal investigator;

‘“(v) received assistance under the FAST
program under section 34 or the outreach
program under subsection (s);

‘(vi) is a faculty member or a student of
an institution of higher education, as that
term is defined in section 101 of the Higher
Education Act of 1965 (20 U.S.C. 1001); or

“(vii) is located in a State in which the
total value of contracts awarded to small
business concerns under all STTR programs
is less than the total value of contracts
awarded to small business concerns in a ma-
jority of other States, as determined by the
Administrator in biennial fiscal years, begin-
ning with fiscal year 2008, based on the most
recent statistics compiled by the Adminis-
trator; and

‘(B) if an awardee receives an award in an
amount that is more than the award guide-
lines under this section, a statement from
the agency that justifies the award
amount;”’.

SEC. 5304. PUBLIC DATABASE.

Section 9(k)(1) of the Small Business Act
(15 U.S.C. 638(k)(1)) is amended—

(1) in subparagraph (D), by striking ‘‘and”
at the end;

(2) in subparagraph (E), by striking the pe-
riod at the end and inserting ‘‘; and’’; and

(3) by adding at the end the following:

““(F) for each small business concern that
has received a Phase I or Phase II SBIR or
STTR award from a Federal agency, whether
the small business concern—

‘‘(i) has venture capital and, if so, whether
the small business concern is registered as
majority-owned by multiple venture capital
operating companies as required under sub-
section (cc)(4);

‘“(ii) is owned by a woman or has a woman
as a principal investigator;

‘‘(iii) is owned by a socially or economi-
cally disadvantaged individual or has a so-
cially or economically disadvantaged indi-
vidual as a principal investigator;

‘“(iv) received assistance under the FAST
program under section 34, as in effect on the
day before the date of enactment of the
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SBIR/STTR Reauthorization Act of 2011, or
the outreach program under subsection (s);
or

“(v) is owned by a faculty member or a stu-
dent of an institution of higher education, as
that term is defined in section 101 of the
Higher Education Act of 19656 (20 U.S.C.
1001).”.

SEC. 5305. GOVERNMENT DATABASE.

Section 9(k) of the Small Business Act (15
U.S.C. 638(k)) is amended—

(1) in paragraph (2)—

(A) in the matter preceding subparagraph
(A), by striking ‘‘Not later’ and all that fol-
lows through ‘‘Act of 2000 and inserting
“Not later than 90 days after the date of en-
actment of the SBIR/STTR Reauthorization
Act of 20117’

(B) by striking subparagraph (C);

(C) by redesignating subparagraphs (A) and
(B) as subparagraphs (B) and (C), respec-
tively;

(D) by inserting before subparagraph (B),
as so redesignated, the following:

‘‘(A) contains, for each small business con-
cern that applies for, submits a proposal for,
or receives an award under Phase I or Phase
IT of the SBIR program or the STTR pro-
gram—

‘(i) the name, size, and location, and an
identifying number assigned by the Adminis-
tration of the small business concern;

‘“(ii) an abstract of the project;

‘“(iii) the specific aims of the project;

‘(iv) the number of employees of the small
business concern;

‘(v) the names of key individuals that will
carry out the project;

‘“‘(vi) the percentage of effort each indi-
vidual described in clause (iv) will contribute
to the project;

‘“(vii) whether the small business concern
is majority-owned by multiple venture cap-
ital operating companies; and

‘“(viii) the Federal agency to which the ap-
plication is made, and contact information
for the person or office within the Federal
agency that is responsible for reviewing ap-
plications and making awards under the
SBIR program or the STTR program;’’;

(E) by redesignating subparagraphs (D),
and (E) as subparagraphs (E) and (F), respec-
tively:

(F') by inserting after subparagraph (C), as
so redesignated, the following:

‘(D) includes, for each awardee—

‘(i) the name, size, location, and any iden-
tifying number assigned to the awardee by
the Administrator;

‘“(ii) whether the awardee has venture cap-
ital, and, if so—

“(I) the amount of venture capital as of the
date of the award;

“(II) the percentage of ownership of the
awardee held by a venture capital operating
company, including whether the awardee is
majority-owned by multiple venture capital
operating companies; and

‘“(IIT) the amount of additional capital that
the awardee has invested in the SBIR tech-
nology, which information shall be collected
on an annual basis;

‘‘(iii) the names and locations of any affili-
ates of the awardee;

‘“(iv) the number of employees of the
awardee;

‘(v) the number of employees of the affili-
ates of the awardee; and

‘(vi) the names of, and the percentage of
ownership of the awardee held by—

(D any individual who is not a citizen of
the United States or a lawful permanent
resident of the United States; or

‘“(IT) any person that is not an individual
and is not organized under the laws of a
State or the United States;”’;

(G) in subparagraph (E), as so redesignated,
by striking ‘‘and’ at the end;
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(H) in subparagraph (F), as so redesignated,
by striking the period at the end and insert-
ing ‘“; and”’; and

(I) by adding at the end the following:

‘“(G) includes a timely and accurate list of
any individual or small business concern
that has participated in the SBIR program
or STTR program that has committed fraud,
waste, or abuse relating to the SBIR pro-
gram or STTR program.’’; and

(2) in paragraph (3), by adding at the end
the following:

‘“(C) GOVERNMENT DATABASE.—Not later
than 60 days after the date established by a
Federal agency for submitting applications
or proposals for a Phase I or Phase IT award
under the SBIR program or STTR program,
the head of the Federal agency shall submit
to the Administrator the data required under
paragraph (2) with respect to each small
business concern that applies or submits a
proposal for the Phase I or Phase II award.”.
SEC. 5306. ACCURACY IN FUNDING BASE CAL-

CULATIONS.

(a) IN GENERAL.—Not later than 1 year
after the date of enactment of this Act, and
every year thereafter until the date that is 5
years after the date of enactment of this
Act, the Comptroller General of the United
States shall—

(1) conduct a fiscal and management audit
of the SBIR program and the STTR program
for the applicable period to—

(A) determine whether Federal agencies
comply with the expenditure amount re-
quirements under subsections (f)(1) and (n)(1)
of section 9 of the Small Business Act (15
U.S.C. 638), as amended by this Act;

(B) assess the extent of compliance with
the requirements of section 9(i)(2) of the
Small Business Act (156 U.S.C. 638(i)(2)) by
Federal agencies participating in the SBIR
program or the STTR program and the Ad-
ministration;

(C) assess whether it would be more con-
sistent and effective to base the amount of
the allocations under the SBIR program and
the STTR program on a percentage of the re-
search and development budget of a Federal
agency, rather than the extramural budget
of the Federal agency; and

(D) determine the portion of the extra-
mural research or research and development
budget of a Federal agency that each Federal
agency spends for administrative purposes
relating to the SBIR program or STTR pro-
gram, and for what specific purposes, includ-
ing the portion, if any, of such budget the
Federal agency spends for salaries and ex-
penses, travel to visit applicants, outreach
events, marketing, and technical assistance;
and

(2) submit a report to the Committee on
Small Business and Entrepreneurship of the
Senate and the Committee on Small Busi-
ness of the House of Representatives regard-
ing the audit conducted under paragraph (1),
including the assessments required under
subparagraphs (B) and (C), and the deter-
mination made under subparagraph (D) of
paragraph (1).

(b) DEFINITION OF APPLICABLE PERIOD.—In
this section, the term ‘‘applicable period”
means—

(1) for the first report submitted under this
section, the period beginning on October 1,
2005, and ending on September 30 of the last
full fiscal year before the date of enactment
of this Act for which information is avail-
able; and

(2) for the second and each subsequent re-
port submitted under this section, the pe-
riod—

(A) beginning on October 1 of the first fis-
cal year after the end of the most recent full
fiscal year relating to which a report under
this section was submitted; and
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(B) ending on September 30 of the last full
fiscal year before the date of the report.

SEC. 5307. CONTINUED EVALUATION BY THE NA-
TIONAL ACADEMY OF SCIENCES.

Section 108 of the Small Business Reau-
thorization Act of 2000 (15 U.S.C. 638 note) is
amended by adding at the end the following:

‘‘(e) EXTENSIONS AND ENHANCEMENTS OF AU-
THORITY.—

‘(1) IN GENERAL.—Not later than 6 months
after the date of enactment of the SBIR/
STTR Reauthorization Act of 2011, the head
of each agency described in subsection (a), in
consultation with the Small Business Ad-
ministration, shall cooperatively enter into
an agreement with the National Academy of
Sciences for the National Research Council
to, not later than 4 years after the date of
enactment of the SBIR/STTR Reauthoriza-
tion Act of 2011, and every 4 years there-
after—

“‘(A) continue the most recent study under
this section relating to—

‘(i) the issues described in subparagraphs
(A), (B), (C), and (E) of subsection (a)(1); and

‘“(ii) the effectiveness of the government
and public databases described in section
9(k) of the Small Business Act (15 U.S.C.
638(k)) in reducing vulnerabilities of the
SBIR program and the STTR program to
fraud, waste, and abuse, particularly with re-
spect to Federal agencies funding duplicative
proposals and business concerns falsifying
information in proposals;

‘(B) make recommendations with respect
to the issues described in subparagraph
(A)(ii) and subparagraphs (A), (D), and (E) of
subsection (a)(2); and

“(C) estimate, to the extent practicable,
the number of jobs created by the SBIR pro-
gram or STTR program of the agency.

‘‘(2) CONSULTATION.—An agreement under
paragraph (1) shall require the National Re-
search Council to ensure there is participa-
tion by and consultation with the small busi-
ness community, the Administration, and
other interested parties as described in sub-
section (b).

‘“(3) REPORTING.—An agreement under
paragraph (1) shall require that not later
than 4 years after the date of enactment of
the SBIR/STTR Reauthorization Act of 2011,
and every 4 years thereafter, the National
Research Council shall submit to the head of
the agency entering into the agreement, the
Committee on Small Business and Entrepre-
neurship of the Senate, and the Committee
on Small Business of the House of Represent-
atives a report regarding the study con-
ducted under paragraph (1) and containing
the recommendations described in paragraph
Q..

SEC. 5308. TECHNOLOGY INSERTION REPORTING
REQUIREMENTS.

Section 9 of the Small Business Act (156
U.S.C. 638), as amended by this Act, is
amended by adding at the end the following:

‘(i) PHASE III REPORTING.—The annual
SBIR or STTR report to Congress by the Ad-
ministration under subsection (b)(7) shall in-
clude, for each Phase III award made by the
Federal agency—

‘(1) the name of the agency or component
of the agency or the non-Federal source of
capital making the Phase III award;

‘(2) the name of the small business con-
cern or individual receiving the Phase III
award; and

‘“(3) the dollar amount of the Phase III
award.”.

SEC. 5309. INTELLECTUAL PROPERTY PROTEC-
TIONS.

(a) IN GENERAL.—The Comptroller General
of the United States shall conduct a study of
the SBIR program to assess whether—

(1) Federal agencies comply with the data
rights protections for SBIR awardees and the
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technologies of SBIR awardees under section
9 of the Small Business Act (15 U.S.C. 638);

(2) the laws and policy directives intended
to clarify the scope of data rights, including
in prototypes and mentor-protégé relation-
ships and agreements with Federal labora-
tories, are sufficient to protect SBIR award-
ees; and

(3) there is an effective grievance tracking
process for SBIR awardees who have griev-
ances against a Federal agency regarding
data rights and a process for resolving those
grievances.

(b) REPORT.—Not later than 18 months
after the date of enactment of this Act, the
Comptroller General shall submit to the
Committee on Small Business and Entrepre-
neurship of the Senate and the Committee
on Small Business of the House of Represent-
atives a report regarding the study con-
ducted under subsection (a).

SEC. 5310. OBTAINING CONSENT FROM SBIR AND
STTR APPLICANTS TO RELEASE
CONTACT INFORMATION TO ECO-
NOMIC DEVELOPMENT ORGANIZA-
TIONS.

Section 9 of the Small Business Act (15
U.S.C. 638), as amended by this Act, is
amended by adding at the end the following:

*“(ji) CONSENT TO RELEASE CONTACT INFOR-
MATION TO ORGANIZATIONS.—

‘(1) ENABLING CONCERN TO GIVE CONSENT.—
Each Federal agency required by this section
to conduct an SBIR program or an STTR
program shall enable a small business con-
cern that is an SBIR applicant or an STTR
applicant to indicate to the Federal agency
whether the Federal agency has the consent
of the concern to—

‘“(A) identify the concern to appropriate
local and State-level economic development
organizations as an SBIR applicant or an
STTR applicant; and

‘(B) release the contact information of the
concern to such organizations.

‘(2) RULES.—The Administrator shall es-
tablish rules to implement this subsection.
The rules shall include a requirement that a
Federal agency include in the SBIR and
STTR application a provision through which
the applicant can indicate consent for pur-
poses of paragraph (1).”.

SEC. 5311. PILOT TO ALLOW FUNDING FOR AD-
MINISTRATIVE, OVERSIGHT, AND
CONTRACT PROCESSING COSTS.

(a) IN GENERAL.—Section 9 of the Small
Business Act (156 U.S.C. 638), as amended by
this Act, is amended by adding at the end
the following:

“(Kk) ASSISTANCE FOR ADMINISTRATIVE,
OVERSIGHT, AND CONTRACT PROCESSING
COSTS.—

‘(1) IN GENERAL.—Subject to paragraph (2),
for the 3 full fiscal years beginning after the
date of enactment of this subsection, the Ad-
ministrator shall allow each Federal agency
required to conduct an SBIR program to use
not more than 3 percent of the funds allo-
cated to the SBIR program of the Federal
agency for—

“(A) the administration of the SBIR pro-
gram or the STTR program of the Federal
agency;

‘(B) the provision of outreach and tech-
nical assistance relating to the SBIR pro-
gram or STTR program of the Federal agen-
cy, including technical assistance site visits
and personnel interviews;

‘“(C) the implementation of commercializa-
tion and outreach initiatives that were not
in effect on the date of enactment of this
subsection;

‘(D) carrying out the program under sub-
section (y);

‘“(E) activities relating to oversight and
congressional reporting, including the waste,
fraud, and abuse prevention activities de-
scribed in section 313(a)(1)(B)(ii) of the SBIR/
STTR Reauthorization Act of 2011;
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“(F) targeted reviews of recipients of
awards under the SBIR program or STTR
program of the Federal agency that the head
of the Federal agency determines are at high
risk for fraud, waste, or abuse, to ensure
compliance with requirements of the SBIR
program or STTR program, respectively;

‘(G) the implementation of oversight and
quality control measures, including
verification of reports and invoices and cost
reviews;

‘“(H) carrying out subsection (cc);

‘“(I) carrying out subsection (ff);

‘“(J) contract processing costs relating to
the SBIR program or STTR program of the
Federal agency; and

‘(K) funding for additional personnel and
assistance with application reviews.

‘(2) PERFORMANCE CRITERIA.—A Federal
agency may not use funds as authorized
under paragraph (1) until after the effective
date of performance criteria, which the Ad-
ministrator shall establish, to measure any
benefits of using funds as authorized under
paragraph (1) and to assess continuation of
the authority under paragraph (1).

‘“(3) RULES.—Not later than 180 days after
the date of enactment of this subsection, the
Administrator shall issue rules to carry out
this subsection.”.

(b) TECHNICAL AND CONFORMING AMEND-
MENTS.—

(1) IN GENERAL.—Section 9 of the Small
Business Act (156 U.S.C. 638) is amended—

(A) in subsection (f)(2)(A), as so designated
by section 5103(2) of this Act, by striking
‘‘shall not” and all that follows through
‘““make available for the purpose’ and insert-
ing ‘‘shall not make available for the pur-
pose’’; and

(B) in subsection (y), as amended by sec-
tion 203—

(i) by striking paragraph (4);

(ii) by redesignating paragraphs (5) and (6)
as paragraphs (4) and (5), respectively.

(2) TRANSITIONAL RULE.—Notwithstanding
the amendments made by paragraph (1), sub-
section (f)(2)(A) and (y)(4) of section 9 of the
Small Business Act (15 U.S.C. 638), as in ef-
fect on the day before the date of enactment
of this Act, shall continue to apply to each
Federal agency until the effective date of the
performance criteria established by the Ad-
ministrator under subsection (kk)(2) of sec-
tion 9 of the Small Business Act, as added by
subsection (a).

(3) PROSPECTIVE REPEAL.—Effective on the
first day of the fourth full fiscal year fol-
lowing the date of enactment of this Act,
section 9 of the Small Business Act (15 U.S.C.
638), as amended by paragraph (1) of this sec-
tion, is amended—

(A) in subsection (£)(2)(A), by striking
‘‘shall not make available for the purpose”
and inserting the following: ‘‘shall not—

‘(i) use any of its SBIR budget established
pursuant to paragraph (1) for the purpose of
funding administrative costs of the program,
including costs associated with salaries and
expenses; or

‘(i) make available for the purpose’’; and

(B) in subsection (y)—

(i) by redesignating paragraphs (4) and (5)
as paragraphs (5) and (6), respectively; and

(ii) by inserting after paragraph (3) the fol-
lowing:

‘“(4) FUNDING.—

‘““(A) IN GENERAL.—The Secretary of De-
fense and each Secretary of a military de-
partment may use not more than an amount
equal to 1 percent of the funds available to
the Department of Defense or the military
department pursuant to the Small Business
Innovation Research Program for payment
of expenses incurred to administer the Com-
mercialization Pilot Program under this sub-
section.
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“(B) LIMITATIONS.—The funds described in
subparagraph (A)—

‘‘(i) shall not be subject to the limitations
on the use of funds in subsection (f)(2); and

‘“(ii) shall not be used to make Phase III
awards.”’.

SEC. 5312. GAO STUDY WITH RESPECT TO VEN-
TURE CAPITAL OPERATING COM-
PANY INVOLVEMENT.

Not later than 3 years after the date of en-
actment of this Act, and every 3 years there-
after, the Comptroller General of the United
States shall—

(1) conduct a study of the impact of re-
quirements relating to venture capital oper-
ating company involvement under section
9(cec) of the Small Business Act, as added by
section 5108 of this Act; and

(2) submit to Congress a report regarding
the study conducted under paragraph (1).
SEC. 5313. REDUCING VULNERABILITY OF SBIR

AND STTR PROGRAMS TO FRAUD,
WASTE, AND ABUSE.

(a) FRAUD, WASTE, AND ABUSE PREVEN-
TION.—

(1) GUIDELINES FOR FRAUD, WASTE, AND
ABUSE PREVENTION.—

(A) AMENDMENTS REQUIRED.—Not later
than 90 days after the date of enactment of
this Act, the Administrator shall amend the
SBIR Policy Directive and the STTR Policy
Directive to include measures to prevent
fraud, waste, and abuse in the SBIR program
and the STTR program.

(B) CONTENT OF AMENDMENTS.—The amend-
ments required under subparagraph (A) shall
include—

(i) definitions or descriptions of fraud,
waste, and abuse;

(ii) a requirement that the Inspectors Gen-
eral of each Federal agency that participates
in the SBIR program or the STTR program
cooperate to—

(I) establish fraud detection indicators;

(IT) review regulations and operating pro-
cedures of the Federal agencies;

(IITI) coordinate information sharing be-
tween the Federal agencies; and

(IV) improve the education and training of,
and outreach to—

(aa) administrators of the SBIR program
and the STTR program of each Federal agen-
cy;

(bb) applicants to the SBIR program or the
STTR program; and

(cc) recipients of awards under the SBIR
program or the STTR program;

(iii) guidelines for the monitoring and
oversight of applicants to and recipients of
awards under the SBIR program or the STTR
program; and

(iv) a requirement that each Federal agen-
cy that participates in the SBIR program or
STTR program include the telephone number
of the hotline established under paragraph
(2)—

(I) on the Web site of the Federal agency;
and

(IT) in any solicitation or notice of funding
opportunity issued by the Federal agency for
the SBIR program or the STTR program.

(2) FRAUD, WASTE, AND ABUSE PREVENTION
HOTLINE.—

(A) HOTLINE ESTABLISHED.—The Adminis-
trator shall establish a telephone hotline
that allows individuals to report fraud,
waste, and abuse in the SBIR program or
STTR program.

(B) PUBLICATION.—The Administrator shall
include the telephone number for the hotline
established under subparagraph (A) on the
Web site of the Administration.

(b) STUDY AND REPORT.—

(1) STUDY.—Not later than 1 year after the
date of enactment of this Act, and every 3
years thereafter, the Comptroller General of
the United States shall—

(A) conduct a study that evaluates—
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(i) the implementation by each Federal
agency that participates in the SBIR pro-
gram or the STTR program of the amend-
ments to the SBIR Policy Directive and the
STTR Policy Directive made pursuant to
subsection (a);

(ii) the effectiveness of the management
information system of each Federal agency
that participates in the SBIR program or
STTR program in identifying duplicative
SBIR and STTR projects;

(iii) the effectiveness of the risk manage-
ment strategies of each Federal agency that
participates in the SBIR program or STTR
program in identifying areas of the SBIR
program or the STTR program that are at
high risk for fraud;

(iv) technological tools that may be used
to detect patterns of behavior that may indi-
cate fraud by applicants to the SBIR pro-
gram or the STTR program;

(v) the success of each Federal agency that
participates in the SBIR program or STTR
program in reducing fraud, waste, and abuse
in the SBIR program or the STTR program
of the Federal agency; and

(vi) the extent to which the Inspector Gen-
eral of each Federal agency that participates
in the SBIR program or STTR program effec-
tively conducts investigations of individuals
alleged to have submitted false claims or
violated Federal law relating to fraud, con-
flicts of interest, bribery, gratuity, or other
misconduct; and

(B) submit to the Committee on Small
Business and Entrepreneurship of the Sen-
ate, the Committee on Small Business of the
House of Representatives, and the head of
each Federal agency that participates in the
SBIR program or STTR program a report on
the results of the study conducted under sub-
paragraph (A).

SEC. 5314. INTERAGENCY POLICY COMMITTEE.

(a) ESTABLISHMENT.—The Director of the
Office of Science and Technology Policy (in
this section referred to as the ‘‘Director’’), in
conjunction with the Administrator, shall
establish an Interagency SBIR/STTR Policy
Committee (in this section referred to as the
“Committee’’) comprised of 1 representative
from each Federal agency with an SBIR pro-
gram or an STTR program and 1 representa-
tive of the Office of Management and Budget.

(b) COCHAIRPERSONS.—The Director and the
Administrator shall serve as cochairpersons
of the Committee.

(c) DUTIES.—The Committee shall review,
and make policy recommendations on ways
to improve the effectiveness and efficiency
of, the SBIR program and the STTR pro-
gram, including—

(1) reviewing the effectiveness of the public
and government databases described in sec-
tion 9(k) of the Small Business Act (15 U.S.C.
638(k));

(2) identifying—

(A) best practices for commercialization
assistance by Federal agencies that have sig-
nificant potential to be employed by other
Federal agencies; and

(B) proposals by Federal agencies for ini-
tiatives to address challenges for small busi-
ness concerns in obtaining funding after a
Phase II award ends and before commer-
cialization; and

(3) developing and incorporating a standard
evaluation framework to enable systematic
assessment of the SBIR program and STTR
program, including through improved track-
ing of awards and outcomes and development
of performance measures for the SBIR pro-
gram and STTR program of each Federal
agency.

(d) REPORTS.—The Committee shall submit
to the Committee on Small Business and En-
trepreneurship of the Senate and the Com-
mittee on Science and Technology and the
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Committee on Small Business of the House
of Representatives—

(1) a report on the review by and rec-
ommendations of the Committee under sub-
section (c)(1) not later than 1 year after the
date of enactment of this Act;

(2) a report on the review by and rec-
ommendations of the Committee under sub-
section (c)(2) not later than 18 months after
the date of enactment of this Act; and

(3) a report on the review by and rec-
ommendations of the Committee under sub-
section (¢)(3) not later than 2 years after the
date of enactment of this Act.

SEC. 5315. SIMPLIFIED PAPERWORK REQUIRE-
MENTS.

Section 9(v) of the Small Business Act (15
U.S.C. 638(v)) is amended—

(1) in the subsection heading, by striking
‘“SIMPLIFIED REPORTING REQUIREMENTS’ and
inserting ‘“REDUCING PAPERWORK AND COM-
PLIANCE BURDEN"’;

(2) by striking ‘““The Administrator’” and
inserting the following:

‘(1) STANDARDIZATION OF REPORTING RE-
QUIREMENTS.—The Administrator’’; and

(3) by adding at the end the following:

¢(2) SIMPLIFICATION OF APPLICATION AND
AWARD PROCESS.—Not later than one year
after the date of enactment of this para-
graph, and after a period of public comment,
the Administrator shall issue regulations or
guidelines, taking into consideration the
unique needs of each Federal agency, to en-
sure that each Federal agency required to
carry out an SBIR program or STTR pro-
gram simplifies and standardizes the pro-
gram proposal, selection, contracting, com-
pliance, and audit procedures for the SBIR
program or STTR program of the Federal
agency (including procedures relating to
overhead rates for applicants and docu-
mentation requirements) to reduce the pa-
perwork and regulatory compliance burden
on small business concerns applying to and
participating in the SBIR program or STTR
program.’’.

TITLE LIV—POLICY DIRECTIVES
SEC. 5401. CONFORMING AMENDMENTS TO THE
SBIR AND THE STTR POLICY DIREC-
TIVES.

(a) IN GENERAL.—Not later than 180 days
after the date of enactment of this Act, the
Administrator shall promulgate amend-
ments to the SBIR Policy Directive and the
STTR Policy Directive to conform such di-
rectives to this Act and the amendments
made by this Act.

(b) PUBLISHING SBIR POLICY DIRECTIVE AND
THE STTR PoLICY DIRECTIVE IN THE FEDERAL
REGISTER.—Not later than 180 days after the
date of enactment of this Act, the Adminis-
trator shall publish the amended SBIR Pol-
icy Directive and the amended STTR Policy
Directive in the Federal Register.

TITLE LV—OTHER PROVISIONS
SEC. 5501. RESEARCH TOPICS AND PROGRAM DI-
VERSIFICATION.

(a) SBIR PROGRAM.—Section 9(g) of the
Small Business Act (156 U.S.C. 638(g)) is
amended—

(1) in paragraph (3)—

(A) in the matter preceding subparagraph
(A), by striking ‘‘broad research topics and
to topics that further 1 or more critical tech-
nologies’ and inserting ‘‘applications to the
Federal agency for support of projects relat-
ing to nanotechnology, rare diseases, secu-
rity, energy, transportation, or improving
the security and quality of the water supply
of the United States, and the efficiency of
water delivery systems and usage patterns in
the United States (including the territories
of the United States) through the use of
technology (to the extent that the projects
relate to the mission of the Federal agency),
broad research topics, and topics that fur-
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ther 1 or more critical technologies or re-
search priorities’’;

(B) in subparagraph (A), by striking ‘‘or”
at the end; and

(C) by adding at the end the following:

‘(C) the National Academy of Sciences, in
the final report issued by the ‘America’s En-
ergy Future: Technology Opportunities,
Risks, and Tradeoffs’ project, and in any sub-
sequent report by the National Academy of
Sciences on sustainability, energy, or alter-
native fuels;

‘(D) the National Institutes of Health, in
the annual report on the rare diseases re-
search activities of the National Institutes
of Health for fiscal year 2005, and in any sub-
sequent report by the National Institutes of
Health on rare diseases research activities;

‘““(E) the National Academy of Sciences, in
the final report issued by the ‘Transit Re-
search and Development: Federal Role in the
National Program’ project and the report en-
titled ‘Transportation Research, Develop-
ment and Technology Strategic Plan (2006—
2010)’ issued by the Research and Innovative
Technology Administration of the Depart-
ment of Transportation, and in any subse-
quent report issued by the National Acad-
emy of Sciences or the Department of Trans-
portation on transportation and infrastruc-
ture; or

‘(F') the national nanotechnology strategic
plan required under section 2(c)(4) of the 21st
Century Nanotechnology Research and De-
velopment Act (156 U.S.C. 7501(c)(4)) and in
any report issued by the National Science
and Technology Council Committee on Tech-
nology that focuses on areas of nanotechnol-
ogy identified in such plan;”’; and

(2) by adding after paragraph (12), as added
by section 5111(a) of this Act, the following:

‘(13) encourage applications under the
SBIR program (to the extent that the
projects relate to the mission of the Federal
agency)—

““(A) from small business concerns in geo-
graphic areas underrepresented in the SBIR
program or located in rural areas (as defined
in section 1393(a)(2) of the Internal Revenue
Code of 1986);

‘“(B) small business concerns owned and
controlled by women;

‘(C) small business concerns owned and
controlled by veterans;

‘(D) small business concerns owned and
controlled by Native Americans; and

‘““(E) small business concerns located in a
geographic area with an unemployment rates
that exceed the national unemployment
rate, based on the most recently available
monthly publications of the Bureau of Labor
Statistics of the Department of Labor.”.

(b) STTR PROGRAM.—Section 9(o) of the
Small Business Act (156 U.S.C. 638(0)), as
amended by section 5111(b) of this Act, is
amended—

(1) in paragraph (3)—

(A) in the matter preceding subparagraph
(A), by striking ‘‘broad research topics and
to topics that further 1 or more critical tech-
nologies’ and inserting ‘‘applications to the
Federal agency for support of projects relat-
ing to nanotechnology, security, energy, rare
diseases, transportation, or improving the
security and quality of the water supply of
the United States (to the extent that the
projects relate to the mission of the Federal
agency), broad research topics, and topics
that further 1 or more critical technologies
or research priorities’’;

(B) in subparagraph (A), by striking ‘‘or”’
at the end; and

(C) by adding at the end the following:

‘(C) the National Academy of Sciences, in
the final report issued by the ‘America’s En-
ergy Future: Technology Opportunities,
Risks, and Tradeoffs’ project, and in any sub-
sequent report by the National Academy of
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Sciences on sustainability, energy, or alter-
native fuels;

‘(D) the National Institutes of Health, in
the annual report on the rare diseases re-
search activities of the National Institutes
of Health for fiscal year 2005, and in any sub-
sequent report by the National Institutes of
Health on rare diseases research activities;

‘““(E) the National Academy of Sciences, in
the final report issued by the ‘Transit Re-
search and Development: Federal Role in the
National Program’ project and the report en-
titled ‘Transportation Research, Develop-
ment and Technology Strategic Plan (2006—
2010)’ issued by the Research and Innovative
Technology Administration of the Depart-
ment of Transportation, and in any subse-
quent report issued by the National Acad-
emy of Sciences or the Department of Trans-
portation on transportation and infrastruc-
ture; or

‘(F') the national nanotechnology strategic
plan required under section 2(c)(4) of the 21st
Century Nanotechnology Research and De-
velopment Act (156 U.S.C. 7501(c)(4)) and in
any report issued by the National Science
and Technology Council Committee on Tech-
nology that focuses on areas of nanotechnol-
ogy identified in such plan;’’;

(2) in paragraph (15), by striking ‘“‘and” at
the end;

(3) in paragraph (16), by striking the period
at the end and inserting ‘‘; and’’; and

(4) by adding at the end the following:

‘(17 encourage applications under the
STTR program (to the extent that the
projects relate to the mission of the Federal
agency)—

““(A) from small business concerns in geo-
graphic areas underrepresented in the STTR
program or located in rural areas (as defined
in section 1393(a)(2) of the Internal Revenue
Code of 1986);

‘(B) small business concerns owned and
controlled by women;

‘(C) small business concerns owned and
controlled by veterans;

‘(D) small business concerns owned and
controlled by Native Americans; and

‘“‘(E) small business concerns located in a
geographic area with an unemployment rates
that exceed the national unemployment
rate, based on the most recently available
monthly publications of the Bureau of Labor
Statistics of the Department of Labor.”.

(c) RESEARCH AND DEVELOPMENT FoOCUS.—
Section 9(x) of the Small Business Act (15
U.S.C. 638(x)) is amended—

(1) by striking paragraph (2); and

(2) by redesignating paragraph (3) as para-
graph (2).

SEC. 5502. REPORT ON SBIR AND STTR PROGRAM
GOALS.

Section 9 of the Small Business Act (15
U.S.C. 638), as amended by this Act, is
amended by adding at the end the following:

“(11) ANNUAL REPORT ON SBIR AND STTR
PROGRAM GOALS.—

‘(1) DEVELOPMENT OF METRICS.—The head
of each Federal agency required to partici-
pate in the SBIR program or the STTR pro-
gram shall develop metrics to evaluate the
effectiveness, and the benefit to the people of
the United States, of the SBIR program and
the STTR program of the Federal agency
that—

‘““(A) are science-based and statistically
driven;

‘“(B) reflect the mission of the Federal
agency; and

“(C) include factors relating to the eco-
nomic impact of the programs.

‘(2) EVALUATION.—The head of each Fed-
eral agency described in paragraph (1) shall
conduct an annual evaluation using the
metrics developed under paragraph (1) of—

‘‘(A) the SBIR program and the STTR pro-
gram of the Federal agency; and
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‘(B) the benefits to the people of the
United States of the SBIR program and the
STTR program of the Federal agency.

““(3) REPORT.—

‘“(A) IN GENERAL.—The head of each Fed-
eral agency described in paragraph (1) shall
submit to the appropriate committees of
Congress and the Administrator an annual
report describing in detail the results of an
evaluation conducted under paragraph (2).

“(B) PUBLIC AVAILABILITY OF REPORT.—The
head of each Federal agency described in
paragraph (1) shall make each report sub-
mitted under subparagraph (A) available to
the public online.

‘“(C) DEFINITION.—In this paragraph, the
term ‘appropriate committees of Congress’
means—

‘(i) the Committee on Small Business and
Entrepreneurship of the Senate; and

‘“(ii) the Committee on Small Business and
the Committee on Science and Technology of
the House of Representatives.”.

SEC. 5503. COMPETITIVE SELECTION PROCE-
DURES FOR SBIR AND STTR PRO-
GRAMS.

Section 9 of the Small Business Act (15
U.S.C. 638), as amended by this Act, is
amended by adding at the end the following:

“(mm) COMPETITIVE SELECTION PROCE-
DURES FOR SBIR AND STTR PROGRAMS.—AIl
funds awarded, appropriated, or otherwise
made available in accordance with sub-
section (f) or (n) must be awarded pursuant
to competitive and merit-based selection
procedures.’.

Mr. LEVIN. Mr. President, while I
have the floor, and while Senator LAN-
DRIEU is here, let me add my voice of
thanks and gratitude to Senator LAN-
DRIEU for the energy she shows as chair
of our Small Business Committee. I am
honored to be a member of that com-
mittee and to sit at her side. I know
how long and hard she has worked on
this SBIR Program, how many years
we have fought hard for this program,
with her as our leader.

The same thing is true with the tech-
nology program—the Small Business
Technology Transfer Program—which
is part of this amendment. This bill is
going to help 30 million small busi-
nesses to invest in technology research
to help grow their businesses, spur in-
novation, and create jobs. Small busi-
ness technology firms that receive
SBIR funds have produced 38 percent of
America’s patents—13 times more than
large businesses—and employ 40 per-
cent of America’s scientists and engi-
neers, and the Defense Department is
the biggest user of these programs. So
this is very appropriate on this bill,
and we are very grateful for the deter-
mination of Senator LANDRIEU and her
COSponsors.

If I am not already a cosponsor of the
amendment, I would ask unanimous
consent to be added as a cosponsor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LEVIN. Mr. President, this has
made it possible for us to be here to-
night, and I wanted to say that while
Senator LANDRIEU was on the floor and
to express what I think is, if not the
unanimous, certainly the near unani-
mous gratitude of this body, because I
expect this will have an overwhelming
vote.

By the way, Mr. President, I ask
unanimous consent also that our Pre-
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siding Officer, Senator CASEY, be added
as a cosponsor to our counterfeit parts
amendment, No. 1092. It took us too
many weeks to do this, but as I see the
Presiding Officer in the chair, I am
making up for lost time and asking
unanimous consent that he be added as
a cosponsor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LEVIN. I yield the floor.

AMENDMENT NO. 1064

The PRESIDING OFFICER. Who
yields time?

Mr. McCAIN. Mr. President, I yield
back the remainder of my time.

The PRESIDING OFFICER. All time
is yielded back.

Under the previous order, the ques-
tion is on agreeing to amendment No.
1064 offered by the Senator from Ken-
tucky, Mr. PAUL.

The yeas and nays have been ordered.

The clerk will call the roll.

The bill clerk called the roll.

Mr. DURBIN. I announce that the
Senator from Alaska (Mr. BEGICH) and
the Senator from New Hampshire (Mrs.
SHAHEEN) are necessarily absent.

Mr. KYL. The following Senator is
necessarily absent: the Senator from
Alaska (Ms. MURKOWSKI).

The PRESIDING OFFICER (Mr. BEN-
NET). Are there any other Senators in
the Chamber desiring to vote?

The result was announced—yeas
nays 67, as follows:

The result was announced—yeas
nays 67, as follows:

[Rollcall Vote No. 211 Leg.]

30,

30,

YEAS—30
Baucus Gillibrand Murray
Bingaman Harkin Nelson (NE)
Boxer Heller Paul
Brown (OH) Klobuchar Rockefeller
Cantwell Lautenberg Sanders
Cardin Leahy Snowe
DeMint Manchin Tester
Durbin McCaskill Udall (CO)
Feinstein Menendez Udall (NM)
Franken Merkley Wyden
NAYS—67
Akaka Graham Mikulski
Alexander Grassley Moran
Ayotte Hagan Nelson (FL)
Barrasso Hatch Portman
Bennet Hoeven Pryor
Blumenthal Hutchison Reed
glunt inhofe Reid
oozman nouye ;

Brown (MA) Isakson glschq

oberts
Burr Johanns Rubio
Carper Johnson (SD)
Casey Johnson (WI) Schumer
Chambliss Kerry Sessions
Coats Kirk Shelby
Coburn Kohl Stabenow
Cochran Kyl Thune
Collins Landrieu Toomey
Conrad Lee Vitter
Coons Levin Warner
Corker Lieberman Webb
Cornyn Lugar Whitehouse
Crapo McCain Wicker
Enzi McConnell

NOT VOTING—3

Begich Murkowski Shaheen

The PRESIDING OFFICER (Mr. BEN-
NET). On this vote the yeas are 30; the
nays are 67. Under the previous order
requiring 60 votes for the adoption of
this amendment, the amendment is re-
jected.
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The majority leader.

Mr. REID. This will be the last vote
of this evening. Tomorrow we will have
a vote around 11 a.m. on cloture on this
bill, and we will work with the man-
agers to see how they are going to
work through the germane amend-
ments.

AMENDMENTS NO. 1115, AS MODIFIED

The PRESIDING OFFICER. Under
the previous order, there will now be 2
minutes of debate equally divided on
the Landrieu amendment.

Ms. LANDRIEU. Mr. President,
thank you very much. We will only
take a minute. I would like to yield the
majority of my time to the ranking
member who has worked so hard on
this bill.

I would like to thank the cosponsors
and thank all of my colleagues for sup-
porting a very balanced extension of
the SBIR Program. This is 5 years
overdue, and I yield the remainder of
my time to the ranking member from
the State of Maine.

Ms. SNOWE. Mr. President, I thank
the chairman of the Small Business
Committee, Chairman LANDRIEU, for
her leadership, and I commend her for
that.

I thank all of the Members of the
Senate for supporting these two vital
programs. We had much debate on
these programs back in March for 5
weeks. There has been broad bipartisan
support. They are vital job creators
and innovators. They have provided
more than 25 percent of the innova-
tions that have occurred over this last
decade and are certainly vital to the
Defense Department as we are setting
aside existing Federal research dollars
for small business firms.

I urge my colleagues to support this
amendment, which is nearly identical
to legislation that passed the Senate
unanimously last December and which
passed our Committee by a vote of 18
to 1 in March of this year.

It is critical that we focus like a
laser on job creation, and encourage an
environment in which America’s small
businesses—our Nation’s job genera-
tors—can once again flourish. We know
that small businesses will lead us out
of our economic morass. They employ
more than half of all private sector em-
ployees and have created 64 percent of
the net new jobs over the past 15 years.
Ninety percent of that job creation is
concentrated in four to five percent of
all companies, commonly known as
“gazelles,” or high-impact firms. The
SBIR Program is designed to assist ex-
actly these types of companies.

Together, these vital job creation
programs have provided small firms
with over $28 billion during their life-
spans. They have been front and center
in improving our Nation’s capacity to
innovate. According to a report by the
Information Technology and Innova-
tion Foundation, SBIR-backed firms
have been responsible for roughly 25
percent of the Nation’s most crucial in-
novations over the past decade plus—
“‘a powerful indication that the SBIR
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Program has become a key force in the
innovation economy of the United
States.” And the SBIR Program has
played a critical role in providing the
Department of Defense—our nation’s
largest SBIR agency—with the tech-
nology and components it requires.
From night vision goggle simulators,
to sensors which provide intelligence
about battlefield events like anti-air-
craft artillery and rocket launches to
our brave men and women in the field,
technologies borne from a small infu-
sion of SBIR funding have helped make
our military more efficient, cost-effec-
tive, and safer.

Simply put, these programs have
helped America’s entrepreneurs create
businesses, jobs, and innovations for a
wide range of applications in our daily
lives. Regrettably, SBIR has been sub-
ject to 14 short-term extensions since
it was slated to expire in September
2008, and STTR has been a part of 11 of
those since September 2009. This uncer-
tainty is of concern to both program
managers, who are never sure if they
will have the funding for small busi-
ness awardees, and to the small busi-
ness applicants themselves.

Furthermore, our amendment would
reauthorize these programs for 8
years—which has been done twice be-
fore for SBIR in 1992 and 2000, the last
two reauthorizations. A long-term re-
authorization of SBIR and STTR is
critical to the effectiveness of these
initiatives. Simply stated, an SBIR or
STTR recipient’s lifecycle in the pro-
gram is longer than 2 years. A Phase I
award lasts for 6 months, while a Phase
II lasts for 2 years. This does not take
into account the time required for
agencies to 1issue solicitations and
companies to apply for awards, includ-
ing between Phases I and II, as well as
a company’s time in Phase III commer-
cializing its product or technology.
Short-term reauthorizations dissuade
promising small businesses from apply-
ing to the programs, and makes agen-
cies hesitant to fund projects when
they are uncertain for which they will
have follow-on funding in the future.

The 2-year extension that some mem-
bers have been discussing would jeop-
ardize the compromise reached in this
legislation and remove the certainty
the bill provides. In particular, it has
the ability to unravel the ‘‘venture
capital” compromise, which was nego-
tiated for nearly 6 years between Mem-
bers of Congress, the small business
community, and the Biotechnology In-
dustry Organization, BIO. This com-
promise—which allows firms majority
owned by multiple venture capital op-
erating companies to be eligible for up
to 25 percent of SBIR funds at the Na-
tional Institutes of Health, National
Science Foundation, and Department
of Energy, and up to 15 percent of the
funds at remaining agencies—includes
the backing of a number of critical or-
ganizations, like BIO, the National
Venture Capital Association, NVCA,
the U.S. Chamber of Commerce, and
the National Small Business Associa-
tion.
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A 2-year authorization would force us
to relitigate this issue immediately,
before we have the ability to analyze
how the compromise is working. In-
deed, our legislation requires the Gov-
ernment Accountability Office to re-
view the impact of the venture capital
compromise on the programs 3 years
after the bill is enacted, and every 3
years thereafter. We need time to un-
derstand how well this change is work-
ing before reconsidering it.

Furthermore, it would put at risk
some of the key provisions in our bill—
most noticeably the allocation in-
creases for SBIR from 2.5 to 3.5 percent
over 10 years, and for STTR from 0.3 to
0.6 percent over 5 years. Because these
allocations are spread out over several
years, and not immediate, they could
be stunted by a short-term reauthor-
ization, prohibiting small businesses
from accessing critical funding to help
develop their promising technologies.

I would note that as the U.S. Cham-
ber of Commerce has noted in support
of our legislation, ‘“‘[e]Jven though this
important program for small business
has a proven track record of success,
its full potential has been held hostage
by a series of short-term reauthoriza-
tions which has created uncertainty for
SBIR program managers and limita-
tions for potential small business grant
recipients.” It is high time for us to
unleash the potential of these critical
firms by ensuring that these initiatives
have the requisite stability that they
have been lacking in recent years due
to Congressional inaction.

In its October Interim Report, the
President’s Council on Jobs and Com-
petitiveness urged Congress to
‘. . . permanently affirm and fully au-
thorize Small Business Innovation Re-
search (SBIR) and Small Business
Technology Transfer (STTR) funding
for the long term, rather than for
short-term re-authorizations.” It is
long beyond time for us to pass a com-
prehensive, long-term reauthorization
of these critical programs. Our amend-
ment provides us with this oppor-
tunity.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

The majority leader.

Mr. REID. Mr. President, since there
is bipartisan support, why do we need a
rollcall vote? Do we have to have a
rollcall vote?

The PRESIDING OFFICER. The
unanimous consent agreement requires
60 votes.

Mr. REID. I ask unanimous consent
that order be vitiated.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

The question is on agreeing to the
amendment.

The amendment (No. 1115), as modi-
fied, was agreed to.

The PRESIDING OFFICER. The Sen-
ator from Rhode Island.

Mr. REED. Mr. President, if it is in
order, I would like to speak on the bill.
Last evening we passed the Leahy-Gra-
ham amendment, which would, by law,
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make the head of the National Guard
Bureau a member of the Joint Chiefs of
Staff. As we go forward in our delibera-
tions with respect to this bill, particu-
larly the conference committee——

Mr. CARPER. Mr. President, the Sen-
ate is not in order.

The PRESIDING OFFICER. The Sen-
ate will be in order. Please take your
conversations from the well.

The Senator from Rhode Island is
once again recognized.

Mr. REED. Mr. President, I thank
you, and I thank the Senator from
Delaware.

As I have indicated, I would like to
make some comments about how I
think we can improve and clarify the
legislation that was adopted Ilast
evening by unanimous consent. But,
first, let me begin by recognizing, obvi-
ously, the extraordinary contributions
of the men and women of our National
Guard. I speak from the experience of
just a few weeks ago having visited
members of the 43rd Military Police
Brigade of the Rhode Island National
Guard who have the responsibility for
the detention facility in Bagram, Af-
ghanistan. Under the able leadership of
BG Charles Petrarca, they are doing an
extraordinary job.

I also was able to talk with some of
the members of our Air National
Guard, the 143rd Airlift Wing. This is
the finest C-130-J wing in the entire
U.S. Air Force—National Guard or Ac-
tive or Reserve, in my estimate. They
are doing remarkable work. They are
doing remarkable work. In fact, we
could not continue the operations in
Iraq, Afghanistan, or our homeland se-
curity obligations, without the men
and women of the National Guard.

I wish to also just say coincidentally
that I had the great opportunity to sit
down with my Adjutant General Kevin
McBride. General McBride and his staff
are extraordinarily effective profes-
sionals. I first got the chance to see
him literally in action when he com-
manded the 43rd Military Police Bri-
gade in Iraq, where they also had de-
tention responsibilities.

So we are talking about now a com-
ponent of our military forces that are
professionals, superbly qualified, com-
plete patriots, and dedicated to the
success of the mission and the success
of this Nation. There is the saying
“One Army’”’, as there is ‘“One Air
Force,” and it truly is. I can recall
serving on Active Duty when there was
at least a perception of disparity be-
tween Reserve, National Guard, and
Active-Duty forces. That perception no
longer exists. The reality is that these
are superb professionals doing their
job. So I think that is the starting
point to consider this legislation.

What I would like to suggest in terms
of an improvement to the legislation is
clarifying the role and responsibility of
the Chief of the National Guard Bureau
as a member of the Joint Chiefs of
Staff. If he has statutory responsibil-
ities, those responsibilities should be
specified.
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As General McKinley, who is the cur-
rent Chief of the National Guard Bu-
reau and a superb professional, pointed
out at the committee hearing:

The Chief of the National Guard Bu-
reau still does not have an institu-
tional position from which [he] can ad-
vise the President, the NSC, the Home-
land Security Council, and Congress on
non-federalized National Guard forces
that are critical to homeland defense
and civil support missions.

If this is the purpose of appointing
and confirming the Chief of the Na-
tional Guard Bureau as a member of
the Joint Chiefs of Staff, that purpose
should be laid out. If that is the role he
or she is expected to play—to provide
advice to the Chairman and advice to
the President on the non-federalized
National Guard forces critical to home-
land defense and civil support mis-
sions—it should be spelled out. I hope
it is spelled out as we go forward with
the process of conferencing this legisla-
tion.

He went on to say:

Adding the Chief of the National Guard Bu-
reau to the JCS, in my opinion, would ensure
that in the post-9/11 security environment
the National Guard’s non-federalized role in
homeland defense and civil support missions
will be fully represented in all JCS delibera-
tions.

I think this is very important. Let
me suggest why—because one of the es-
sentials of any military organization is
unity of command. The National Guard
Bureau has two separate services which
it represents: the Army National Guard
and the Air National Guard. We do not
want, particularly at the level of the
Joint Chiefs of Staff, to confuse who
speaks for the services—who speaks for
the Army, who speaks for the Air
Force. I think in order to do this—to
preserve the unity of command, to
make it very clear that at the delibera-
tions of the Joint Chiefs of Staff, the
Chief of Staff of the Air Force speaks
for the Air Force and the Chief of Staff
of the Army speaks for the Army—we
have to make it clear what the Chief of
the National Guard Bureau is speaking
to.

I hope as we go forward we can make
it very clear as General McKinley
made it very clear in his testimony
that his perspective, his point of view,
his position on the Joint Chiefs is re-
lated, as he said repeatedly, to those
non-federalized functions of the Na-
tional Guard, particularly with respect
to homeland security and civil support
missions. I think this would enhance
and clarify the role of the Chief of the
National Guard Bureau, and I also
think it would avoid even the appear-
ance of a lack of unity of command
within the services.

I think these are important points.
These points can be and should be ap-
proached in the conference. I hope that
at the end of the day, when the Presi-
dent is prepared to sign this bill—and
there may be other improvements to
this legislation—that this particular
aspect of the legislation is incor-
porated.
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With that, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. GRASSLEY. I ask permission to
speak for 20 minutes in morning busi-
ness, but it will probably be less than
that.

Mr. LEVIN. Mr. President, reserving
the right to object, and I won’t, I have
two unanimous consent requests that
will take just a couple of moments.

Mr. GRASSLEY. Yes, go ahead.

AMENDMENT NO. 1174

Mr. LEVIN. Mr. President, I call for
the regular order with respect to
amendment No. 1174.

The PRESIDING OFFICER. The
amendment is now pending.

AMENDMENTS NOS. 1260 AND 1262 WITHDRAWN

Mr. LEVIN. Secondly, there are two
colloquies between myself and Senator
SHERROD BROWN. At the end of these
colloquies, in both cases, Senator
BROWN withdraws the amendments re-
ferred to in the colloquies, amend-
ments Nos. 1260 and 1262.

So I ask unanimous consent that
those two amendments he then with-
draws at the end of the colloquies in
fact be withdrawn.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

AMENDMENT NO. 1260

Mr. BROWN of Ohio. I rise to discuss
my amendment No. 1260 with the chair-
man of the Senate Armed Services
Committee. This amendment would
strike section 846 of the bill, which
would establish a new exception to the
requirement to purchase specialty met-
als that are produced in the United
States.

Over the last several months, a num-
ber of concerns have been raised about
this provision. In particular:

The provision is not needed, because
domestic titanium is cost-competitive
with foreign titanium and the cost of
titanium has not been a major cost
driver in DOD weapon systems.

No specific case has been raised in
which U.S. companies have lost con-
tracts or manufacturing jobs as a re-
sult of a price difference between U.S.
and foreign titanium.

If the new exception in section 846
were abused, it could undermine the
preference for domestic titanium and
result in the loss of U.S. jobs.

Administering the new exception
could create significant burdens on
both defense contractors and the De-
partment of Defense; and the Depart-
ment’s existing authority to make Do-
mestic Non-Availability Determina-
tions (DNADs) already gives it the
flexibility it would need to address a
significant price differential, should it
arise at some point in the future.

Is the chairman of the Armed Serv-
ices Committee aware of these con-
cerns?

Mr. LEVIN. I am aware of the con-
cerns raised by the Senator from Ohio,
and I assure him that I will give care-
ful consideration to those concerns as



November 29, 2011

we go to conference with the House of
Representatives on this provision.

Mr. BROWN of Ohio. I appreciate the
Senator’s assurance, and I withdraw
the amendment on that basis.

AMENDMENT NO. 1262

Mr. BROWN of Ohio. I rise to discuss
my amendment No. 1262 regarding the
definition of specialty metals produced
in the United States.

Under section 2533b of title 10, U.S.
Code, specialty metals included in
weapon systems purchased by DOD
must be produced in the United States.
This requirement has been in place for
more than 30 years and for most of that
time, the Department interpreted the
requirement to apply to metals that
are ‘‘melted’’ in the United States.

After Congress re-codified the re-
quirement in the National Defense Au-
thorization Act for Fiscal Year 2009,
however, DOD decided that a metal is
produced in the United States if any
part of the production process takes
place in this country. That includes
finishing processes such as rolling,
heat treatment, quenching, or tem-
pering. This is a substantial change to
the definition that has a direct impact
on domestic production and American
jobs, which I know the ,Chairman has
defended throughout his career.

My amendment would restore the
long-standing definition of what it
means for a metal to be ‘“‘produced’” in
this country—that it must be ‘““melted”
here.

Is the Chairman of the Armed Serv-
ices Committee familiar with this
issue?

Mr. LEVIN. I am aware of the issue,
and of the concerns raised by the Sen-
ator from Ohio about this definition.
Section 823 of the Ike Skelton National
Defense Authorization Act for Fiscal
Year 2011 directed the Secretary of De-
fense to review the definition of the
term ‘‘produced’ and to ensure that it
complies with the requirements of law
and is consistent with congressional in-
tent.

It is my understanding that this re-
view is currently ongoing. I believe
that we should have the informed input
of the Department of Defense before we
act on this issue. For that reason, I be-
lieve that the amendment is pre-
mature. However, the review required
by section 823 is already several weeks
overdue. I understand that DOD is not
always able to meet our reporting
deadlines, but this is an issue on which
we need DOD’s input and we need it
soon. I assure the Senator from Ohio
that we will carefully review the find-
ings of the DOD review and revisit the
issue in light of those findings, if nec-
essary. If the Department fails to meet
its statutory duty to address this issue,
we will take that into consideration as
well.

Mr. BROWN of Ohio. I appreciate the
Senator’s assurance, and I withdraw
the amendment on that basis.

AMENDMENT NO. 1419

Mr. McCAIN. Mr. President, amend-

ment No. 1419 would correct an unin-
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tended staff error in the new Division
D funding tables that the Senate
Armed Services Committee voted to
adopt Tuesday, November 15, 2011. This
error unintentionally reduced the
President’s budget request for the line
154, RDTE AF, JSTARS account by $33
million. This amendment would cor-
rect this error and restore the RDTE
AF JSTARS account back to the level
requested in the President’s budget re-
quest and approved in the June 22, 2011,
SASC-passed version of the National
Defense Authorization Act. Both the
majority and minority staff directors
have acknowledged that this was an
unintended staff error and have re-
quested that this be corrected by re-
storing full funding of the RDTE AF
JSTARS account to $121,610,000. Chair-
man LEVIN and I agree.
EELV

Mr. President, as I mentioned when
the National Defense Authorization
Act for Fiscal Year 2012 was first
brought up on the floor, I wanted to
focus on, in the course to the Senate’s
consideration of this bill, the issue of
military space procurement. There can
be no doubt that how the Department
of Defense procures satellites and
space-related capability has gotten un-
acceptably out of control.

In the impending environment of fis-
cal austerity, the situation has become
nothing less than severe.

One need not look further than the
Space-Based Infrared System High,
SBIRS-HIGH, program as a good exam-
ple of how bad things have gotten. This
program has been a problem since its
inception in 1996. In fact, 5 years into
the program—in 2001—an independent
review cited the program as ‘‘too im-
mature to enter the system design and
development phase’ and observed that
the program was based on faulty and
overly optimistic assumptions with re-
spect to, among others things, ‘‘man-
agement stability and the level of un-
derstanding of requirements.”” The
independent review also highlighted a
breakdown in execution and manage-
ment resulting from those overly opti-
mistic assumptions and unclear re-
quirements that essentially ‘‘over-
whelmed” government and contractor
management.

That was 2001, when it was deter-
mined that total program cost growth
could exceed $2 billion, a 70 percent in-
crease in cost. And, here we are today,
10 years later, and the system still has
not achieved its objectives. In fact, it
was just launched—for the first time—
recently, on May 7, 2011.

Originally estimated to cost $2.4 bil-
lion, it is now expected to cost nearly
$16 billion, roughly 7 times the original

estimate. With SBIRS’ having been
launched finally, we will see if it has
overcome its continuing software

issues and delivers its improved bal-
listic missile-monitoring capability as
promised. I am, however, not opti-
mistic: the satellite was launched even
though the flight system software was
not ready, and the ground control soft-
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ware needed to exploit the satellite’s
full capabilities is still lagging.

It is worth bearing in mind that the
Government Accountability Office’s
latest March 9, 2011, report on major
defense acquisition programs notes
that SBIRS has the odious distinction
of breaching the ‘“‘Nunn-McCurdy’’ law
on cost growth a record four times—
the most of any major weapons pro-
gram. It’s a hall-of-famer.

By the way, the DOD just recently
reported to Congress that the next pair
of these satellites, built by Lockheed
Martin, could cost $438 million more
than previously estimated and could be
delivered a year late. Unacceptable.

SBIRS is, however, not the only
space program that has been facing
these types of problems. Over the past
decade, most—I repeat, most—of the
DOD’s space programs have been over
cost and behind schedule. Their delays
have in fact been so significant that we
now face potential gaps in capabilities
in vital areas dependent on space pro-
curement such as weather monitoring
and ultra-high frequency communica-
tions.

After years of spiraling costs and
under the specter of diminishing budg-
ets, the Air Force now says it wants to
buy space assets in bulk to save
money. Only in Washington could pro-
grams with the kind of history of mis-
management and unparalleled cost-
growth and schedule-delays we have
seen in large military satellite and
launch programs—which in the most
egregious cases have yet to see a single
day of operational performance or dem-
onstrate intended capability—be pro-
posed for economic savings by buying
its related components in bulk.

Until the Air Force overhauls how it
buys its biggest and most expensive
military space assets—more than sim-
ply doubling down on bad bets—these
kinds of programs will continue to be
painful case studies of how problematic
our overall system for acquiring major
weapons remains.

One program that I chose to focus on
in particular in this bill is the Air
Force’s Evolved Expendable Launch
Vehicle, EELV, program. On this pro-
gram, I have filed two amendments,
which have either already been adopted
or are awaiting adoption without oppo-
sition.

My first amendment would require
the EELV program to report to Con-
gress and to the Office of the Secretary
of Defense on how it is doing in terms
of cost, schedule and performance as if
it were designated as a major defense
acquisition program, MDAP, not in
sustainment.

This sounds pretty simple, but why
this amendment is in fact necessary is
striking.

In 2006, the unit cost of the EELV
program, which provides the DOD and
other government agencies the launch
capability to get large satellites into
orbit, breached the cost thresholds
under the Nunn-McCurdy law. Under
that law, the Department is required to
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report to Congress if there is a signifi-
cant or critical increase in unit cost
over the program’s baseline cost.

In this case, EELV’s unit costs unex-
pectedly grew because of a change in
the acquisition strategy warranted by
a decrease in the demand for EELV
launches. And, that was due to, among
other things, satellite program devel-
opment delays and cancellations.

But rather than restructure the pro-
gram to make sure that it provides
launch capability affordably; rebase-
line its unit cost estimate to a more re-
alistic number; and certify, after care-
ful deliberation and an analysis of al-
ternatives, that the program must con-
tinue—all of which is required under
Nunn-McCurdy—something else hap-
pened.

In 2007, the program was basically
taken out of the defense acquisition
management system, otherwise known
as the ‘“milestone system,” and put in
“‘sustainment.” The decision to do so
significantly reduced EELV’s reporting
requirements to the Office of the Sec-
retary of Defense and to Congress, par-
ticularly on the program’s cost and
status. And, that limited both the OSD
and Congress’ ability to oversee the
program going forward.

Ordinarily, such a decision is made
when a program has completed its de-
velopment and production phases. But,
this wasn’t the case for EELV. Even to
this day, the program faces maturity
issues based on the fact that the DOD
has yet to launch all EELV variants in
sufficient numbers to ensure design
and production maturity.

According to the Government Ac-
countability Office in 2008, the decision
to put EELV on sustainment may have
been influenced by other factors, name-
ly, avoiding the imminent Nunn-
McCurdy unit cost breach.

One thing is clear: this decision
should never have been made.

And, Congress’ and the OSD’s over-
sight of this large program has been
hampered ever since.

Against this backdrop, my amend-
ment would require that the DOD ei-
ther move the program back to a major
defense acquisition program (MDAP)
not in sustainment or otherwise have
the program provide, as appropriate,
Congress or the OSD updates of the
program’s cost and status using the
criteria set forth for other MDAPs.

This, frankly, should have been done
years ago.

My second amendment is required be-
cause of more recent developments in
the EELV program. That amendment
would require the Air Force to explain,
by a time certain, exactly how its new
EELV acquisition strategy for the bal-
ance of rocket cores beyond its imme-
diate purchase implements each of
GAO’s recommendations in its recent
report on the program.

Unsurprisingly, the increasing cost of
launching satellites into space has be-
come a major problem. And, with de-
fense dollars likely to decline for as far
as the eye can see, driving down the
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cost of space launch is tough because,
with regard to ‘“EELV’-class rockets,
only one company provides the U.S.
government with the ‘‘heavy’ launch
capability it needs—the United Launch
Alliance, ULA, comprised of former
competitors Lockheed Martin and Boe-
ing.

There can be no doubt that, at the
end of the day, only competition can
meaningfully drive down costs. As GAO
recently noted, competition for space
launch missions provides the govern-
ment with an unprecedented oppor-
tunity to control costs under the EELV
program. I strongly agree. Largely be-
cause of the lack of competition and
the DOD’s reliance on a monopoly in-
cumbent provider, by some estimates,
EELV costs may increase by more than
50 percent over the next 5 years. This is
neither desirable nor affordable.

But, in an effort to procure heavy-
launch capability affordably, the Air
Force, which serves as the Executive
Agent for space at the DOD, originally
came up with a strategy to sole-source
from ULA as much as eight boosters
over 5 years. This so-called ‘“‘Block-40
strategy’” would, however, have effec-
tively locked-up the government into a
large block purchase with ULA and
foreclosed the possibility of competi-
tion over time.

Thankfully, GAO looked into this ac-
quisition strategy. And, its report,
which came out just a few weeks ago,
was scathing. In it, GAO found that,
despite statements by the Air Force to
the contrary, the Air Force’s Block-40
strategy was unsupported by the nec-
essary data and analysis—most nota-
bly, certified cost and pricing data,
analysis on the health of the industrial
base and the cost-effectiveness of mis-
sion assurance.

This amendment would require the
Air Force to explain when it submits
its budget next year how it imple-
mented each of GAO’s recommenda-
tions. Those recommendations include,
among other things, independently as-
sessing the health of the U.S. launch
industrial base and reassessing the pro-
posed block buy contract quantity and
length.

On October 21, 2011, I brought this
issue to Secretary Panetta’s attention,
with Chairman LEVIN. While we only
recently received a response, which I
would like to be made part of this
record, the question as to whether
GAO’s recommendations have been and
will be complied with remains open.
So, notwithstanding the letter, this
amendment remains ripe and nec-
essary.

Once again, I believe both of these
provisions have been or will be adopted
into the bill without opposition. And, I
thank my colleagues for their coopera-
tion. The area of how the Department
of Defense procures space assets and
capabilities is something we all have to
focus on more than we have been. Par-
ticularly in these times of fiscal hard-
ship and austerity, looking the other
way and hoping for the best is an op-
tion we cannot afford.
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I ask unanimous consent that the
letter to which I referred be printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

DEPARTMENT OF DEFENSE,
SECRETARY OF THE AIR FORCE,
Washington, DC.
Hon. JOHN MCCAIN,
Ranking Member, Committee on Armed Services,
U.S. Senate, Washington, DC.

DEAR SENATOR MCCAIN: Thank you for
your October 21, 2011, letter regarding the re-
cently completed Government Account-
ability Office (GAO) report on the Evolved
Expendable Launch Vehicle (EELV) pro-
gram. In your letter, you asked the Depart-
ment to pause ‘‘all activities in furtherance
of . . . negotiations with United Launch Alli-
ance (ULA) for follow-on EELV launches”
and ‘‘all activities intended to finalize the
Air Force’s Block 40 acquisition strategy”
until the Department has: 1 ‘“‘completed a
full review of the concerns raised by GAO” in
its recent report; and (2) ‘‘taken appropriate
steps to ensure that prices are fair and rea-
sonable, including obtaining cost and pricing
data, and complying with other applicable
requirements of the Federal Acquisition
Regulation.” Secretary Panetta asked me to
reply in my capacity as the Department’s
Executive Agent for Space.

The Department and the Air Force have
thoroughly reviewed the GAO report—in-
cluding early drafts and the final report—
and we agree additional data is needed before
executing an EELV contract for FY 2013-
2017. The Air Force EELV acquisition strat-
egy is fundamentally based on gathering
more and better information before pursuing
any specific contract. The strategy is part of
a series of steps the Air Force is taking to
control cost growth in the EELV program,
including efforts to facilitate opportunities
for proven launch providers to compete for
EELV-class launches. The Air Force and the
Department see competition as a critical ele-
ment of our long term efforts to reduce
launch costs.

The GAO completed their audit prior to
most of the work on the revised EELV acqui-
sition strategy. Consequently, some of the
concerns highlighted have been addressed.
For example, in March 2011, when the draft-
ing of the GAO report was nearly complete,
the Air Force created a new executive posi-
tion, the Program Executive Officer for
Space Launch (PEO/SL). The PEO/SL was es-
tablished to enhance executive management
of the EELV program, with the near-term
focus of driving down costs and spearheading
the effort to craft a new EELV acquisition
strategy. The new PEO has led several ef-
forts to implement specific cost reduction ef-
forts based on a detailed Should Cost Review
that I directed as Secretary of the Air Force.
The PEO has also taken steps to gain addi-
tional knowledge to inform the acquisition
strategy, including independent cost esti-
mates for the large cost drivers for launch.
These efforts and the data they yielded are
the key building blocks for the EELV acqui-
sition strategy. The United Launch Alliance
supplier survey data described and ques-
tioned in the GAO report was made available
to review teams examining the EELV pro-
gram, but was not relied upon in the PEO’s
development of the acquisition strategy.

The Air Force EELV acquisition strategy
entails an evaluation of an economic order
quantity of EELV booster cores, but there is
no commitment to a specific contract quan-
tity or duration. Instead, the first phase of
the strategy will require the incumbent con-
tractor to provide their best price offers on a
quantity range of six to ten booster cores per
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year over contract periods ranging from
three to five years. This data will allow the
Air Force to balance the rate and commit-
ment decision with our fundamental prior-
ities: operational requirements, price, budg-
et, and enabling competition.

The Air Force will not pursue any negotia-
tions with ULA until they have submitted
the cost and price data we need, and ULA’s
submissions will be audited as they would in
any contracting process. The citations in the
GAO report to Defense Contracting Audit
Agency standards for sufficient cost and
price information refer to prices associated
with some subcontractor ULA orders that
were placed in a commercial environment
and thus did not require certified cost and
pricing data. For the FY 2013-2017 proposal,
the prime contractor will be required to cer-
tify the data submitted is current, accurate,
and complete.

With the recently released New Entrant
Certification Strategy, the Air Force, NASA,
and the NRO are working to facilitate the
certification of new entrants who want to
compete for EELV-class missions. By exam-
ining a range of contract options and terms
for EELV procurement, and by examining
progress from new entrants in the coming
months, the Air Force will be well-positioned
to identify the best balance of these prior-
ities and the best value for the taxpayer.
Only at that point, with additional informa-
tion in hand, will the Air Force move to ne-
gotiate a new contract.

Thank you again for your letter and your
continued support of national security space.
I look forward to continuing to work in part-
nership with you to maintain assured access
to space for the Nation. A similar letter has
been sent to the Chairman of your com-
mittee.

Sincerely,
MICHAEL B. DONLEY,
DoD Ezxecutive Agent for Space.

Mr. LEVIN. I thank my friend from
Iowa.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

—————
HEALTH CARE

Mr. GRASSLEY. Mr. President, when
the Congress passed the health care
law, it imposed a mandate on individ-
uals who lacked health insurance to
purchase it. Since then, a number of
courts have held that the individual
mandate exceeds the power of Congress
to regulate interstate commerce.

The Supreme Court will soon hear a
case on this question.

The Supreme Court, which usually
gives a case 1 hour of oral argument, is
giving the various issues in this case
5Y2 hours. This is a modern record.

The Supreme Court should exercise
its powers of judicial review carefully.
One of its major principles of judicial
restraint is that an act of Congress is
presumed to be constitutional. But this
is a presumption that can be rebutted.
It derives from the respect that omne
branch of government gives when re-
viewing the actions of another.

If Congress has made a determination
that a statute is constitutional, the
Supreme Court should give that finding
some level of deference.

But the presumption rests on a
premise that Congress has made a con-
sidered judgment on the constitu-
tionality of the laws it passes. In the
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case of the health care bill, this did not
happen. Republicans raised a constitu-
tional challenge to the individual man-
date that was brushed aside by Demo-
crats who favored the bill as a policy
matter, and were not going to let a se-
rious constitutional issue get in the
way of passing the law.

In fact, we know that there was no
Congressional consideration of the con-
stitutionality of this unprecedented re-
striction of the freedom of American
citizens.

I mean unprecedented literally. Con-
gress has never before discovered or ex-
ercised this power in more than 200
years of this country’s history. And
since Congress has never before im-
posed a requirement to purchase a
product, no Supreme Court precedent
has ever found that Congress may do
s0.

Instead, apart from the regulation of
items such as navigable waterways or
communication lines, the Supreme
Court has always discussed the sub-
jects that Congress may regulate under
the Commerce Clause as ‘‘activities.”
The Court has never held that Congress
can use its Commerce Clause power to
regulate inactivity—or require people
to engage in commerce. The Court has
found that Congress cannot regulate
intrastate economic activities that in
combination do not affect commerce.
And Congress cannot regulate non-eco-
nomic activities, such as carrying a
gun in a school zone.

So it should be clear that Congress
cannot regulate inactivity—such as a
thought or a decision not to purchase
health insurance.

Congress has great power under the
Commerce Clause to reduce individual
freedom. In 1942, the Court ruled in
Wickard v. Filburn that a farmer could
be penalized for exceeding a quota on
the amount of wheat he could produce,
even when the excess went for pro-
viding food for his own farm and its
livestock.

And that Commerce Clause decision
has allowed Congress to pass many sig-
nificant regulatory laws, such as envi-
ronmental laws, drug laws, and the
public accommodation provisions of
the civil rights laws.

But in every such case, the regulated
person retained the freedom to avoid
being regulated. A person who did not
want to comply with environmental
laws could stop engaging in the activ-
ity that fell under the environmental
laws. A person who did not want to be
subject to the drug laws could avoid
transporting drugs.

And a person who did not want to ad-
here to the public accommodation laws
could leave the public accommodation
business.

The individual mandate is different.
The mandate requires action. And
there is no escape. A person cannot opt
out of the activity that triggers the
regulation because the mandate applies
even to inactivity. If the person is
alive, then he or she has to buy health
insurance. That is a serious and novel
threat to individual freedom.
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Congress has offered incentives to
change people’s behavior.

But it is hard to see why Congress
would do that if it had the power it
now claims to force people to buy par-
ticular goods and services. Under this
logic, Congress could require people to
buy new GM cars, so it would not have
enacted Cash for Clunkers. Similarly,
this supposed power would allow Con-
gress to order people to pay money to
third parties rather than raising taxes.
And a decision upholding the mandate
would permit Congress to keep beef
prices high by requiring vegetarians to
buy beef.

Members of Congress could use this
supposed Commerce Clause power to
entrench themselves in office. They
could require people to buy houses or
cars or other products in areas where
their political party has its base of sup-
port.

Despite the arguments of the Obama
Administration, the power it claims
that Congress can use to compel people
to buy goods and services is not unique
to health care. The judges who are hon-
est recognize that if Congress can force
people to buy insurance, Congress can
force the purchase of any product or
service.

It can regulate inactivity because
that can affect interstate commerce.

This conclusion is consistent with
the opinion of the Congressional Budg-
et Office. In a 1994 memo, CBO wrote
that ‘‘a mandate-issuing government’’
could lead ‘‘in the extreme” ‘‘to a com-
mand econom[y] in which the Presi-
dent and the Congress dictated how
much each individual and family spent
on all goods and services.”

In June of this year, the Supreme
Court unanimously decided in the Bond
case that an individual-—mot only a
State—could challenge the constitu-
tionality of a Federal statute as ex-
ceeding the power of Congress to enact
under the 10th Amendment. The Court
wrote, ‘“By denying any one govern-
ment complete jurisdiction over all the
concerns of public life, federalism pro-
tects the liberty of the individual from
arbitrary power. When government
acts in excess of its lawful powers, that
liberty is at stake.”

The case now before the Supreme
Court raises first principles about our
republic. The people are the sovereign
in our country. The government serves
the people, not the other way around.
That is enforced through a Constitu-
tion that gives the Congress limited
powers. In the Federalist Papers,
James Madison wrote that the powers
of the Federal Government are few and
defined, and the powers of the States
are many and undefined. Although
there is much more interstate com-
merce in today’s economy than there
was in 1787, the power is still limited.

If Congress can require Americans to
purchase goods and services that Con-
gress chooses, without a limiting prin-
ciple, then there is no limited Federal
Government. There would be no issue
that Congress could not address at the
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Federal level. There would be no range
of State powers that the Federal Gov-
ernment cannot usurp. The 10th
Amendment would be a dead letter, as
there would be no powers reserved to
the States.

Congress exceeded its enumerated
powers in passing the individual man-
date.

It attempted to create an all-power-
ful Federal Government that posed a
threat to liberty that the Supreme
Court unanimously warned against in
the Bond case. All the Supreme Court
need do to strike down the mandate is
to adhere to its position in Bond. If it
departs from that view and upholds the
mandate, then our hopes for liberty
may depend on a new President chart-
ing the course contained in Judge
Kavanaugh’s dissenting opinion in the
D.C. Circuit case. Judge Kavanaugh
wrote that a President is not required
to enforce a statute that regulates pri-
vate individuals that the President be-
lieves is unconstitutional.

This is true even when a court has
held the statute to be constitutional.

Mr. President, the upcoming Su-
preme Court decision on the constitu-
tionality of the individual mandate is
important not only for the fate of that
provision, but for its effect on the pow-
ers of the Federal Government and the
very survival of individual economic
liberty.

I yield the floor.

I suggest the absence of a quorum.

The PRESIDING OFFICER (Mr.
UDALL of Colorado). The clerk will call
the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BROWN of Ohio. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BROWN of OHIO. Mr. President, I
ask unanimous consent to speak as in
morning business for up to 15 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——

AMERICA’S ECONOMY

Mr. BROWN of Ohio. Our economy, as
the Presiding Officer and others know,
demands two major priorities from
Congress right now: to reduce spending
and to foster job creation. Equally im-
portant, you cannot do one without the
other. We cannot only cut our way to
prosperity. They cannot be mutually
exclusive goals. We can make sensible
reforms that reduce the deficit while
promoting job creation.

Here is what we should be talking
about: first, closing tax loopholes for
companies that ship jobs overseas and
encourage American job creation. That
saves $19 billion over 10 years. It will
mean companies choosing to manufac-
ture in the United States instead of
China, instead of Mexico, in many
cases.

My State, Ohio, is the third leading
manufacturing State in the country.
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We produce more than any other State
except California, three times our pop-
ulation, and Texas, twice our popu-
lation.

Second, let’s give faster access to ge-
neric drugs to treat breast cancer and
MS and rheumatoid arthritis. That
saves $2.3 billion over 10 years. It saves
for taxpayers. It saves for insurance
companies, meaning insurance rates
will go up at a much lower rate. It
saves for individuals reaching into
their pocket and paying copays.

Third, let’s strengthen and stream-
line the farm safety net. That saves $20
billion over 10 years. There is simply
no reason that large farmers who have
profitable years need to get direct pay-
ments, need to get farm subsidies. Es-
tablishing a safety net makes sense. If
prices are particularly low for a couple
of years, if yields are particularly low
for a couple of years, farmers need that
safety net because we do not want to
lose more family farms. But do not
continue to give farm subsidies to
farmers who simply do not need them.

Fourth, let’s ask the wealthiest
Americans to go back to the same tax
rate they paid during the Clinton
years. That will raise $800 billion over
the next 10 years. During the Clinton
years, 21 million private sector jobs—
net increase—occurred, even with a
higher tax rate on high-income people
as we balanced the budget, and during
the 8 Bush years, two major tax cuts
mostly for the wealthy, which the Pre-
siding Officer and I and others opposed,
under the belief that trickle-down eco-
nomics would work, there was only a 1
million private sector net increase in
jobs in those 8 years. We started with a
huge budget surplus and ended with a
huge budget deficit. We know that kind
of economics does not work.

Those four ways are just four of the
many I can talk about at another time
of reducing our deficit and making our
economy stronger. Too many in Wash-
ington seek to undermine one of the
programs that kept our country strong
in good economic times and bad eco-
nomic times; that is, Social Security.

I am now a grandfather. I turned 59 a
couple of weeks ago. Our first grandson
is 3 years old. I understand it becomes
more personal. I understand how
grandparents now get to spend more
time with their grandchildren. Mar-
garet Mead once said: Wisdom and
knowledge are passed from grandparent
to grandchild.

The Presiding Officer, who has
enough gray hair, would understand
that, understands that because Medi-
care and Social Security have helped
Americans live longer and healthier
lives, it does give us—that is why it is
personal for me, it does give us more
time with our grandkids, and passing
on that knowledge and wisdom that
only grandparents can then give to
their grandchildren.

Yet too many seniors have worked
hard, played by the rules, and require
Social Security simply to live. More
than half of Ohio’s seniors get more
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than half their income in their retire-
ment years from Social Security. That
is how important it is. Some seniors
get almost all of their income from So-
cial Security. That may be as little as
$1,000 or $1,100 or $1,200 a month. That
is what they live on.

Yet as more and more seniors rely on
Social Security, they went 2 years
without a cost-of-living adjustment.
Why? Because the cost-of-living adjust-
ment under Federal law—this is not
the fault of the President, although it
may have been several Presidents ago;
this is not the fault of the Congress, al-
though it may have been when it was
decided several Congresses ago—but
the law simply says that the Social Se-
curity cost-of-living adjustment is the
so-called Consumer Price Index, which
is determined for a typical 40-year-old
in the workplace, not a 70-year-old who
is in retirement. The 40-year-old in the
workplace has significantly lower
health care costs, perhaps has higher
transportation costs getting to or from
work, while the senior who is 70 has
significantly higher health care costs
as a percentage of their income and
significantly higher heating costs, just
to keep warm in the winter, cool in the
summer, because of their lifestyle.

This Consumer Price Index, which is
the determination for whether you get
a cost-of-living adjustment, is based on
a working 40-year-old, not a retired 70-
year-old. That is what we want to fix.
That is why I have introduced my leg-
islation to do CPI—instead of CPI-W,
Consumer Price Index-Working Person,
the way it is now, to change it to CPI-
E, Consumer Price Index-Elderly, to
base it on those who get the COLA.

America’s seniors did not get a COLA
the last 2 years because it did not re-
flect their cost as much as it reflected
not very high inflation among 40-year-
old working families. Belle, a senior
community activist from Shaker
Heights, recently shared with me her
story that seniors across America can
relate to, how difficult it is to meet
their needs when Social Security bene-
fits do not. Half of her income goes to
health care costs not covered by Medi-
care—hearing aids, glasses, dental care,
in addition to supplemental health in-
surance she pays. And as Belle will tell
anyo