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and the Senator from Vermont (Mr. 
LEAHY) were added as cosponsors of S. 
1232, a bill to provide for the correction 
of retirement coverage errors under 
chapters 83 and 84 of title 5, United 
States Code. 

S. 1266 
At the request of Mr. GORTON, the 

name of the Senator from New Mexico 
(Mr. DOMENICI) was added as a cospon-
sor of S. 1266, a bill to allow a State to 
combine certain funds to improve the 
academic achievement of all its stu-
dents. 

S. 1274 
At the request of Mr. GRAMS, the 

names of the Senator from Colorado 
(Mr. ALLARD) and the Senator from 
North Carolina (Mr. HELMS) were added 
as cosponsors of S. 1274, a bill to amend 
the Internal Revenue Code of 1986 to in-
crease the accessibility to and afford-
ability of health care, and for other 
purposes. 

S. 1277 
At the request of Mr. GRASSLEY, the 

name of the Senator from Utah (Mr. 
HATCH) was added as a cosponsor of S. 
1277, a bill to amend title XIX of the 
Social Security Act to establish a new 
prospective payment system for Feder-
ally-qualified health centers and rural 
health clinics. 

S. 1293 
At the request of Mr. COCHRAN, the 

name of the Senator from New York 
(Mr. MOYNIHAN) was added as a cospon-
sor of S. 1293, a bill to establish a Con-
gressional Recognition for Excellence 
in Arts Education Board. 

S. 1296 
At the request of Mr. MCCONNELL, 

the name of the Senator from North 
Carolina (Mr. HELMS) was added as a 
cosponsor of S. 1296, a bill to designate 
portions of the lower Delaware River 
and associated tributaries as a compo-
nent of the National Wild and Scenic 
Rivers System. 

S. 1317 
At the request of Mr. AKAKA, the 

name of the Senator from North Da-
kota (Mr. DORGAN) was added as a co-
sponsor of S. 1317, a bill to reauthorize 
the Welfare-To-Work program to pro-
vide additional resources and flexi-
bility to improve the administration of 
the program. 

S. 1332 
At the request of Mr. BAYH, the 

names of the Senator from Oregon (Mr. 
SMITH), and the Senator from Maine 
(Ms. COLLINS) were added as cosponsors 
of S. 1332, a bill to authorize the Presi-
dent to award a gold medal on behalf of 
Congress to Father Theodore M. 
Hesburg, in recognition of his out-
standing and enduring contributions to 
civil rights, higher education, the 
Catholic Church, the Nation, and the 
global community. 

SENATE RESOLUTION 99 
At the request of Mr. REID, the name 

of the Senator from Massachusetts 

(Mr. KENNEDY) was added as a cospon-
sor of Senate Resolution 99, a resolu-
tion designating November 20, 1999, as 
‘‘National Survivors for Prevention of 
Suicide Day.’’ 

f 

AMENDMENTS SUBMITTED 

PATIENTS’ BILL OF RIGHTS ACT 

NICKLES (AND OTHERS) 
AMENDMENT NO. 1236 

Mr. NICKLES (for himself, Mr. 
GRAMM, and Ms. COLLINS) proposed an 
amendment to the bill (S. 1344) to 
amend the Public Health Service Act, 
the Employee Retirement Income Se-
curity Act of 1974, and the Internal 
Revenue Code of 1986 to protect con-
sumers in managed care plans and 
other health coverage; as follows: 

At the appropriate place, insert the fol-
lowing: 
SEC. ll. EXEMPTIONS. 

(a) IN GENERAL.—Notwithstanding any 
other provision of this Act, the provisions of 
this Act shall not apply with respect to a 
group health plan (or health insurance cov-
erage offered in connection with the group 
health plan) if the provisions of this Act for 
a plan year during which this Act is fully im-
plemented result in— 

(1) a greater than 1 percent increase in the 
cost of the group health plan’s premiums for 
the plan year, as determined under sub-
section (b); or 

(2) a decrease, in the plan year, of 100,000 or 
more in the number of individuals in the 
United States with private health insurance, 
as determined under subsection (c). 

(b) EXEMPTION FOR INCREASED COST.—For 
purposes of subsection (a)(1), if an actuary 
certified in accordance with generally recog-
nized standards of actuarial practice by a 
member of the American Academy of Actu-
aries or by another individual whom the Sec-
retary has determined to have an equivalent 
level of training and expertise certifies that 
the application of this Act to a group health 
plan (or health insurance coverage offered in 
connection with the group health plan) will 
result in the increase described in subsection 
(a)(1) for a plan year during which this Act is 
fully implemented, the provisions of this Act 
shall not apply with respect to the group 
health plan (or the coverage). 

(c) EXEMPTION FOR DECREASED NUMBER OF 
INSURED PERSONS.—For purposes of sub-
section (a)(2), unless the Administrator of 
the Health Care Financing Administration 
certifies, on the basis of projections by the 
National Association of Insurance Commis-
sioners, that the provisions of this Act will 
not result in the decrease described in sub-
section (a)(2) for a plan year during which 
this Act is fully implemented, the provisions 
of this Act shall not apply with respect to a 
group health plan (or health insurance cov-
erage offered in connection with a group 
health plan). 

ROBB (AND OTHERS) AMENDMENT 
NO. 1237 

Mr. KENNEDY (for Mr. ROBB (for 
himself, Mrs. MURRAY, Mrs. BOXER, Ms. 
MIKULSKI, Mr. KENNEDY, Mr. REID, Mr. 

DURBIN, Mr. FEINGOLD, Mrs. LINCOLN, 
Mr. DASCHLE, Mr. BYRD, Mr. 
LIEBERMAN, Mr. BINGAMAN, Mr. BRYAN, 
and Mr. HARKIN)) proposed an amend-
ment to amendment No. 1236 proposed 
by Mr. NICKLES to the bill, S. 1344, 
supra; as follows: 

In the amendment, strike all after the first 
word and insert the following: standards re-
lating to benefits for certain breast cancer 
treatment and access to appropriate obstet-
rical and gynecological care. 

(a) BREAST CANCER TREATMENT.— 
(1) INPATIENT CARE.—A group health plan, 

or a health insurance issuer in connection 
with group health insurance coverage, that 
provides medical and surgical benefits shall 
ensure that inpatient coverage with respect 
to the treatment of breast cancer is provided 
for a period of time as is determined by the 
attending physician, in his or her profes-
sional judgment consistent with generally 
accepted medical standards, and the patient, 
to be medically appropriate following— 

(A) a mastectomy; 
(B) a lumpectomy; or 
(C) a lymph node dissection for the treat-

ment of breast cancer. 
(2) PROHIBITIONS.—A group health plan, or 

a health insurance issuer in connection with 
group health insurance coverage, may not— 

(A) deny to a patient eligibility, or contin-
ued eligibility, to enroll or to renew cov-
erage under the terms of the plan or cov-
erage, solely for the purpose of avoiding the 
requirements of this subsection; 

(B) provide monetary payments or rebates 
to patients to encourage such patients to ac-
cept less than the minimum protections 
available under this subsection; 

(C) penalize or otherwise reduce or limit 
the reimbursement of an attending provider 
because such provider provided care to an in-
dividual participant, beneficiary or enrollee 
in accordance with this subsection; 

(D) provide incentives (monetary or other-
wise) to an attending provider to induce such 
provider to provide care to an individual par-
ticipant, beneficiary or enrollee in a manner 
inconsistent with this subsection; or 

(E) subject to paragraph (3)(B), restrict 
benefits for any portion of a period within a 
hospital length of stay required under para-
graph (1) in a manner which is less favorable 
than the benefits provided for any preceding 
portion of such stay. 

(3) RULES OF CONSTRUCTION.— 
(A) Nothing in this subsection shall be con-

strued to require a patient who is a partici-
pant, beneficiary or enrollee— 

(i) to undergo a mastectomy, lumpectomy 
or lymph node dissection in a hospital; or 

(ii) to stay in the hospital for a fixed pe-
riod of time following a mastectomy, 
lumpectomy or lymph node dissection. 

(B) Nothing in this subsection shall be con-
strued as preventing a group health plan or 
a health insurance issuer from imposing 
deductibles, coinsurance, or other cost-shar-
ing in relation to benefits for hospital 
lengths of stay in connection with a mastec-
tomy, lumpectomy or lymph node dissection 
for the treatment of breast cancer under the 
plan except that such coinsurance or other 
cost-sharing for any portion of a period with-
in a hospital length of stay required under 
paragraph (1) may not be greater than such 
coinsurance or cost-sharing for any pre-
ceding portion of such stay. 

(4) LEVEL AND TYPE OF REIMBURSEMENTS.— 
Nothing in this subsection shall be construed 
to prevent a group health plan or a health 
insurance issuer from negotiating the level 
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and type of reimbursement with a provider 
for care provided in accordance with this 
subsection. 

(5) DEFINITION.—In this subsection, the 
term ‘‘mastectomy’’ means the surgical re-
moval of all or part of a breast. 

(b) OBSTETRICAL AND GYNECOLOGICAL 
CARE.— 

(1) IN GENERAL.—If a group health plan, or 
a health insurance issuer in connection with 
the provision of group health insurance cov-
erage, requires or provides for a participant, 
beneficiary, or enrollee to designate a par-
ticipating primary care provider— 

(A) the plan or issuer shall permit such an 
individual who is a female to designate a 
participating physician who specializes in 
obstetrics and gynecology as the individual’s 
primary care provider; and 

(B) if such an individual has not designated 
such a provider as a primary care provider, 
the plan or issuer— 

(i) shall not require authorization or a re-
ferral by the individual’s primary care pro-
vider or otherwise for coverage of covered 
gynecological care and pregnancy-related 
services provided by a participating health 
care professional who specializes in obstet-
rics and gynecology to the extent such care 
is otherwise covered, and 

(ii) shall treat the ordering of other obstet-
rical and gynecological care by such a par-
ticipating health professional as the author-
ization of the primary care provider with re-
spect to such care under the plan or cov-
erage. 

(2) CONSTRUCTION.—Nothing in paragraph 
(1)(B)(ii) shall waive any requirements of 
coverage relating to medical necessity or ap-
propriateness with respect to coverage of ob-
stetrical and gynecological care so ordered. 

(c) SPECIAL RULE.—Nothing in subsection 
(b) shall be construed as preventing a plan or 
issuer from offering (but not requiring a par-
ticipant or beneficiary to accept) a health 
care professional trained, credentialed, and 
operating within the scope of their licensure 
to perform gynecological and obstetric care. 

(d) APPLICATION OF SECTION.—This section 
shall supersede the provisions of sections 
104(a) and 152. 

(e) REVIEW.—Failure to meet the require-
ments of this section shall constitute an ap-
pealable decision under section 132(a)(2). 

(f) PLAN SATISFACTION OF CERTAIN RE-
QUIREMENTS.—Pursuant to rules of the Sec-
retary, if a health insurance issuer offers 
health insurance coverage in connection 
with a group health plan and takes an action 
in violation of any provision of this sub-
chapter, the group health plan shall not be 
liable for such violation unless the plan 
caused such violation. 

(g) NONAPPLICATION OF CERTAIN PROVI-
SION.—Only for purposes of applying the re-
quirements of this section under section 714 
of the Employee Retirement Income Secu-
rity Act of 1974 (as added by section 301 of 
this Act), sections 2707 and 2753 of the Public 
Health Service Act (as added by sections 201 
and 202 of this Act), and section 9813 of the 
Internal Revenue Code of 1986 (as added by 
section 401 of this Act)— 

(1) section 2721(b)(2) of the Public Health 
Service Act and section 9831(a)(1) of the In-
ternal Revenue Code of 1986 shall not apply 
to the provisions of this section; and 

(2) with respect to limited scope dental 
benefits, subparagraph (A) of section 733(c)(2) 
of the Employee Retirement Income Secu-
rity Act of 1974, subparagraph (A) of section 
2791(c)(2) of the Public Health Service Act, 
and subparagraph (A) of section 9832(c)(2) of 
the Internal Revenue Code of 1986 shall not 
apply to the provisions of this section. 

(h) NO IMPACT ON SOCIAL SECURITY TRUST 
FUND.— 

(1) IN GENERAL.—Nothing in this section 
shall be construed to alter or amend the So-
cial Security Act (or any regulation promul-
gated under that Act). 

(2) TRANSFERS.— 
(A) ESTIMATE OF SECRETARY.—The Sec-

retary of the Treasury shall annually esti-
mate the impact that the enactment of this 
section has on the income and balances of 
the trust funds established under section 201 
of the Social Security Act (42 U.S.C. 401). 

(B) TRANSFER OF FUNDS.—If, under subpara-
graph (A), the Secretary of the Treasury es-
timates that the enactment of this section 
has a negative impact on the income and bal-
ances of the trust funds established under 
section 201 of the Social Security Act (42 
U.S.C. 401), the Secretary shall transfer, not 
less frequently than quarterly, from the gen-
eral revenues of the Federal Government an 
amount sufficient so as to ensure that the 
income and balances of such trust funds are 
not reduced as a result of the enactment of 
such section. 

(i) LIMITATION ON ACTIONS.— 
(1) IN GENERAL.—Except as provided for in 

paragraph (2), no action may be brought 
under subsection (a)(1)(B), (a)(2), or (a)(3) of 
section 502 by a participant or beneficiary 
seeking relief based on the application of 
any provision in this section. 

(2) PERMISSIBLE ACTIONS.—An action may 
be brought under subsection (a)(1)(B), (a)(2), 
or (a)(3) of section 502 by a participant or 
beneficiary seeking relief based on the appli-
cation of this section to the individual cir-
cumstances of that participant or bene-
ficiary; except that— 

(A) such an action may not be brought or 
maintained as a class action; and 

(B) in such an action relief may only pro-
vide for the provision of (or payment for) 
benefits, items, or services denied to the in-
dividual participant or beneficiary involved 
(and for attorney’s fees and the costs of the 
action, at the discretion of the court) and 
shall not provide for any other relief to the 
participant or beneficiary or for any relief to 
any other person. 

(3) RULE OF CONSTRUCTION.—Nothing in this 
subsection shall be construed as affecting 
any action brought by the Secretary. 

(j) EFFECTIVE DATE.—The provisions of this 
section shall apply to group health plans for 
plan years beginning after, and to health in-
surance issuers for coverage offered or sold 
after, October 1, 2000.’’. 

(k) INFORMATION REQUIREMENTS.— 
(1) INFORMATION FROM GROUP HEALTH 

PLANS.—Section 1862(b) of the Social Secu-
rity Act (42 U.S.C. 1395y(b)) is amended by 
adding at the end the following: 

‘‘(7) INFORMATION FROM GROUP HEALTH 
PLANS.— 

‘‘(A) PROVISION OF INFORMATION BY GROUP 
HEALTH PLANS.—The administrator of a 
group health plan subject to the require-
ments of paragraph (1) shall provide to the 
Secretary such of the information elements 
described in subparagraph (C) as the Sec-
retary specifies, and in such manner and at 
such times as the Secretary may specify (but 
not more frequently than 4 times per year), 
with respect to each individual covered 
under the plan who is entitled to any bene-
fits under this title. 

‘‘(B) PROVISION OF INFORMATION BY EMPLOY-
ERS AND EMPLOYEE ORGANIZATIONS.—An em-
ployer (or employee organization) that main-
tains or participates in a group health plan 
subject to the requirements of paragraph (1) 
shall provide to the administrator of the 

plan such of the information elements re-
quired to be provided under subparagraph 
(A), and in such manner and at such times as 
the Secretary may specify, at a frequency 
consistent with that required under subpara-
graph (A) with respect to each individual de-
scribed in subparagraph (A) who is covered 
under the plan by reason of employment 
with that employer or membership in the or-
ganization. 

‘‘(C) INFORMATION ELEMENTS.—The infor-
mation elements described in this subpara-
graph are the following: 

‘‘(i) ELEMENTS CONCERNING THE INDI-
VIDUAL.— 

‘‘(I) The individual’s name. 
‘‘(II) The individual’s date of birth. 
‘‘(III) The individual’s sex. 
‘‘(IV) The individual’s social security in-

surance number. 
‘‘(V) The number assigned by the Secretary 

to the individual for claims under this title. 
‘‘(VI) The family relationship of the indi-

vidual to the person who has or had current 
or employment status with the employer. 

‘‘(ii) ELEMENTS CONCERNING THE FAMILY 
MEMBER WITH CURRENT OR FORMER EMPLOY-
MENT STATUS.— 

‘‘(I) The name of the person in the individ-
ual’s family who has current or former em-
ployment status with the employer. 

‘‘(II) That person’s social security insur-
ance number. 

‘‘(III) The number or other identifier as-
signed by the plan to that person. 

‘‘(IV) The periods of coverage for that per-
son under the plan. 

‘‘(V) The employment status of that person 
(current or former) during those periods of 
coverage. 

‘‘(VI) The classes (of that person’s family 
members) covered under the plan. 

‘‘(iii) PLAN ELEMENTS.— 
‘‘(I) The items and services covered under 

the plan. 
‘‘(II) The name and address to which 

claims under the plan are to be sent. 
‘‘(iv) ELEMENTS CONCERNING THE EM-

PLOYER.— 
‘‘(I) The employer’s name. 
‘‘(II) The employer’s address. 
‘‘(III) The employer identification number 

of the employer. 
‘‘(D) USE OF IDENTIFIERS.—The adminis-

trator of a group health plan shall utilize a 
unique identifier for the plan in providing in-
formation under subparagraph (A) and in 
other transactions, as may be specified by 
the Secretary, related to the provisions of 
this subsection. The Secretary may provide 
to the administrator the unique identifier 
described in the preceding sentence. 

‘‘(E) PENALTY FOR NONCOMPLIANCE.—Any 
entity that knowingly and willfully fails to 
comply with a requirement imposed by the 
previous subparagraphs shall be subject to a 
civil money penalty not to exceed $1,000 for 
each incident of such failure. The provisions 
of section 1128A (other than subsections (a) 
and (b)) shall apply to a civil money penalty 
under the previous sentence in the same 
manner as those provisions apply to a pen-
alty or proceeding under section 1128A(a).’’. 

(2) EFFECTIVE DATE.—The amendment 
made by paragraph (1) shall take effect 180 
days after the date of the enactment of this 
Act. 

(l) LIMITATIONS ON WELFARE BENEFIT 
FUNDS OF 10 OR MORE EMPLOYER PLANS.— 

(1) BENEFITS TO WHICH EXCEPTION APPLIES.— 
Section 419A(f)(6)(A) of the Internal Revenue 
Code of 1986 (relating to exception for 10 or 
more employer plans) is amended to read as 
follows: 

VerDate Aug 04 2004 10:19 Oct 04, 2004 Jkt 069102 PO 00000 Frm 00084 Fmt 0686 Sfmt 0634 E:\BR99\S13JY9.002 S13JY9



CONGRESSIONAL RECORD—SENATE 15649 July 13, 1999 
‘‘(A) IN GENERAL.—This subpart shall not 

apply to a welfare benefit fund which is part 
of a 10 or more employer plan if the only 
benefits provided through the fund are 1 or 
more of the following: 

‘‘(i) Medical benefits. 
‘‘(ii) Disability benefits. 
‘‘(iii) Group term life insurance benefits 

which do not provide for any cash surrender 
value or other money that can be paid, as-
signed, borrowed, or pledged for collateral 
for a loan. 

The preceding sentence shall not apply to 
any plan which maintains experience-rating 
arrangements with respect to individual em-
ployers.’’ 

(2) LIMITATION ON USE OF AMOUNTS FOR 
OTHER PURPOSES.—Section 4976(b) of such Act 
(defining disqualified benefit) is amended by 
adding at the end the following new para-
graph: 

‘‘(5) SPECIAL RULE FOR 10 OR MORE EM-
PLOYER PLANS EXEMPTED FROM PREFUNDING 
LIMITS.—For purposes of paragraph (1)(C), 
if— 

‘‘(A) subpart D of part I of subchapter D of 
chapter 1 does not apply by reason of section 
419A(f)(6) to contributions to provide 1 or 
more welfare benefits through a welfare ben-
efit fund under a 10 or more employer plan, 
and 

‘‘(B) any portion of the welfare benefit 
fund attributable to such contributions is 
used for a purpose other than that for which 
the contributions were made, 

then such portion shall be treated as revert-
ing to the benefit of the employers maintain-
ing the fund.’’ 

(3) EFFECTIVE DATE.—The amendments 
made by this subsection shall apply to con-
tributions paid or accrued after the date of 
the enactment of this Act, in taxable years 
ending after such date. 

(d) DEDUCTION FOR HEALTH INSURANCE 
COSTS OF SELF-EMPLOYED INDIVIDUALS IN-
CREASED.— 

(1) IN GENERAL.—Section 162(l)(1) of the In-
ternal Revenue Code of 1986 (relating to spe-
cial rules for health insurance costs of self- 
employed individuals) is amended to read as 
follows: 

‘‘(1) ALLOWANCE OF DEDUCTION.—In the case 
of an individual who is an employee within 
the meaning of section 401(e)(1), there shall 
be allowed as a deduction under this section 
an amount equal to the amount paid during 
the taxable year for insurance which con-
stitutes medical care for the taxpayer, the 
taxpayer’s spouse, and dependents.’’ 

(2) CERTIFICATION OF LIMITATIONS ON OTHER 
COVERAGE.—The first sentence of section 
162(l)(2)(B) of the Internal Revenue Code of 
1986 is amended to read as follows: ‘‘Para-
graph (1) shall not apply to any taxpayer for 
any calendar month for which the taxpayer 
participates in any subsidized health plan 
maintained by any employer (other than an 
employer described in section 401(e)(4)) of the 
taxpayer or the spouse of the taxpayer.’’ 

(3) EFFECTIVE DATE.—The amendments 
made by this section shall apply to taxable 
years beginning after December 31, 1998. 

(e) EXTENSION OF TAXES.— 
(1) ENVIRONMENTAL TAX.—Section 59A(e) of 

the Internal Revenue Code of 1986 is amended 
to read as follows: 

‘‘(e) APPLICATION OF TAX.—The tax imposed 
by this section shall apply to taxable years 
beginning after December 31, 1986, and before 
January 1, 1996, and to taxable years begin-
ning after December 31, 1999, and before Jan-
uary 1, 2009.’’ 

(2) EFFECTIVE DATES.—The amendment 
made by subsection (e)(1) shall apply to tax-
able years beginning after December 31, 1999. 

FRIST (AND JEFFORDS) 
AMENDMENT NO. 1238 

Mr. NICKLES (for Mr. FRIST (for 
himself and Mr. JEFFORDS)) proposed 
an amendment to amendment No. 1236 
proposed by Mr. NICKLES to the bill, S. 
1344, supra; as follows: 

At the end add the following: 
Notwithstanding any other provision of 

this Act, subtitle D of title I and all that fol-
lows through section 151 is null, void, and 
shall have no effect. 

Subtitle E—Protecting the Doctor-Patient 
Relationship 

SEC. 141. PROHIBITION OF INTERFERENCE WITH 
CERTAIN MEDICAL COMMUNICA-
TIONS. 

(a) PROHIBITION.— 
(1) GENERAL RULE.—The provisions of any 

contract or agreement, or the operation of 
any contract or agreement, between a group 
health plan or health insurance issuer in re-
lation to health insurance coverage (includ-
ing any partnership, association, or other or-
ganization that enters into or administers 
such a contract or agreement) and a health 
care provider (or group of health care pro-
viders) shall not prohibit or restrict the pro-
vider from engaging in medical communica-
tions with the provider’s patient. 

(2) NULLIFICATION.—Any contract provision 
or agreement that restricts or prohibits med-
ical communications in violation of para-
graph (1) shall be null and void. 

(b) RULES OF CONSTRUCTION.—Nothing in 
this section shall be construed— 

(1) to prohibit the enforcement, as part of 
a contract or agreement to which a health 
care provider is a party, of any mutually 
agreed upon terms and conditions, including 
terms and conditions requiring a health care 
provider to participate in, and cooperate 
with, all programs, policies, and procedures 
developed or operated by a group health plan 
or health insurance issuer to assure, review, 
or improve the quality and effective utiliza-
tion of health care services (if such utiliza-
tion is according to guidelines or protocols 
that are based on clinical or scientific evi-
dence and the professional judgment of the 
provider) but only if the guidelines or proto-
cols under such utilization do not prohibit or 
restrict medical communications between 
providers and their patients; or 

(2) to permit a health care provider to mis-
represent the scope of benefits covered under 
the group health plan or health insurance 
coverage or to otherwise require a group 
health plan health insurance issuer to reim-
burse providers for benefits not covered 
under the plan or coverage. 

(c) MEDICAL COMMUNICATION DEFINED.—In 
this section: 

(1) IN GENERAL.—The term ‘‘medical com-
munication’’ means any communication 
made by a health care provider with a pa-
tient of the health care provider (or the 
guardian or legal representative of such pa-
tient) with respect to— 

(A) the patient’s health status, medical 
care, or treatment options; 

(B) any utilization review requirements 
that may affect treatment options for the 
patient; or 

(C) any financial incentives that may af-
fect the treatment of the patient. 

(2) MISREPRESENTATION.—The term ‘‘med-
ical communication’’ does not include a 
communication by a health care provider 
with a patient of the health care provider (or 
the guardian or legal representative of such 
patient) if the communication involves a 

knowing or willful misrepresentation by 
such provider. 
SEC. 142. PROHIBITION AGAINST TRANSFER OF 

INDEMNIFICATION OR IMPROPER 
INCENTIVE ARRANGEMENTS. 

(a) PROHIBITION OF TRANSFER OF INDEM-
NIFICATION.— 

(1) IN GENERAL.—No contract or agreement 
between a group health plan or health insur-
ance issuer (or any agent acting on behalf of 
such a plan or issuer) and a health care pro-
vider shall contain any provision purporting 
to transfer to the health care provider by in-
demnification or otherwise any liability re-
lating to activities, actions, or omissions of 
the plan, issuer, or agent (as opposed to the 
provider). 

(2) NULLIFICATION.—Any contract or agree-
ment provision described in paragraph (1) 
shall be null and void. 

(b) PROHIBITION OF IMPROPER PHYSICIAN IN-
CENTIVE PLANS.— 

(1) IN GENERAL.—A group health plan and a 
health insurance issuer offering health insur-
ance coverage may not operate any physi-
cian incentive plan (as defined in subpara-
graph (B) of section 1876(i)(8) of the Social 
Security Act) unless the requirements de-
scribed in subparagraph (A) of such section 
are met with respect to such a plan. 

(2) APPLICATION.—For purposes of carrying 
out paragraph (1), any reference in section 
1876(i)(8) of the Social Security Act to the 
Secretary, an eligible organization, or an in-
dividual enrolled with the organization shall 
be treated as a reference to the applicable 
authority, a group health plan or health in-
surance issuer, respectively, and a partici-
pant, beneficiary, or enrollee with the plan 
or organization, respectively. 
SEC. 143. ADDITIONAL RULES REGARDING PAR-

TICIPATION OF HEALTH CARE PRO-
FESSIONALS. 

(a) PROCEDURES.—Insofar as a group health 
plan, or health insurance issuer that offers 
health insurance coverage, provides benefits 
through participating health care profes-
sionals, the plan or issuer shall establish rea-
sonable procedures relating to the participa-
tion (under an agreement between a profes-
sional and the plan or issuer) of such profes-
sionals under the plan or coverage. Such pro-
cedures shall include— 

(1) providing notice of the rules regarding 
participation; 

(2) providing written notice of participa-
tion decisions that are adverse to profes-
sionals; and 

(3) providing a process within the plan or 
issuer for appealing such adverse decisions, 
including the presentation of information 
and views of the professional regarding such 
decision. 

(b) CONSULTATION IN MEDICAL POLICIES.—A 
group health plan, and health insurance 
issuer that offers health insurance coverage, 
shall consult with participating physicians 
(if any) regarding the plan’s or issuer’s med-
ical policy, quality, and medical manage-
ment procedures. 
SEC. 144. PROTECTION FOR PATIENT ADVOCACY. 

(a) PROTECTION FOR USE OF UTILIZATION RE-
VIEW AND GRIEVANCE PROCESS.—In accord-
ance with section 510 of the Employee Re-
tirement Income Security Act, a group 
health plan, and a health insurance issuer 
with respect to the provision of health insur-
ance coverage, may not retaliate against a 
participant, beneficiary, enrollee, or health 
care provider based on the participant’s, 
beneficiary’s, enrollee’s or provider’s use of, 
or participation in, a utilization review proc-
ess or a grievance process of the plan or 
issuer (including an internal or external re-
view or appeal process) under this title. 
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(b) PROTECTION FOR QUALITY ADVOCACY BY 

HEALTH CARE PROFESSIONALS.— 
(1) IN GENERAL.—A group health plan or 

health insurance issuer may not retaliate or 
discriminate against a protected health care 
professional because the professional in good 
faith— 

(A) discloses information relating to the 
care, services, or conditions affecting one or 
more participants, beneficiaries, or enrollees 
of the plan or issuer to an appropriate public 
regulatory agency, an appropriate private 
accreditation body, or appropriate manage-
ment personnel of the plan or issuer; or 

(B) initiates, cooperates, or otherwise par-
ticipates in an investigation or proceeding 
by such an agency with respect to such care, 
services, or conditions. 
If an institutional health care provider is a 
participating provider with such a plan or 
issuer or otherwise receives payments for 
benefits provided by such a plan or issuer, 
the provisions of the previous sentence shall 
apply to the provider in relation to care, 
services, or conditions affecting one or more 
patients within an institutional health care 
provider in the same manner as they apply 
to the plan or issuer in relation to care, serv-
ices, or conditions provided to one or more 
participants, beneficiaries, or enrollees; and 
for purposes of applying this sentence, any 
reference to a plan or issuer is deemed a ref-
erence to the institutional health care pro-
vider. 

(2) GOOD FAITH ACTION.—For purposes of 
paragraph (1), a protected health care profes-
sional is considered to be acting in good 
faith with respect to disclosure of informa-
tion or participation if, with respect to the 
information disclosed as part of the action— 

(A) the disclosure is made on the basis of 
personal knowledge and is consistent with 
that degree of learning and skill ordinarily 
possessed by health care professionals with 
the same licensure or certification and the 
same experience; 

(B) the professional reasonably believes 
the information to be true; 

(C) the information evidences either a vio-
lation of a law, rule, or regulation, of an ap-
plicable accreditation standard, or of a gen-
erally recognized professional or clinical 
standard or that a patient is in imminent 
hazard of loss of life or serious injury; and 

(D) subject to subparagraphs (B) and (C) of 
paragraph (3), the professional has followed 
reasonable internal procedures of the plan, 
issuer, or institutional health care provider 
established for the purpose of addressing 
quality concerns before making the disclo-
sure. 

(3) EXCEPTION AND SPECIAL RULE.— 
(A) GENERAL EXCEPTION.—Paragraph (1) 

does not protect disclosures that would vio-
late Federal or State law or diminish or im-
pair the rights of any person to the contin-
ued protection of confidentiality of commu-
nications provided by such law. 

(B) NOTICE OF INTERNAL PROCEDURES.—Sub-
paragraph (D) of paragraph (2) shall not 
apply unless the internal procedures in-
volved are reasonably expected to be known 
to the health care professional involved. For 
purposes of this subparagraph, a health care 
professional is reasonably expected to know 
of internal procedures if those procedures 
have been made available to the professional 
through distribution or posting. 

(C) INTERNAL PROCEDURE EXCEPTION.—Sub-
paragraph (D) of paragraph (2) also shall not 
apply if— 

(i) the disclosure relates to an imminent 
hazard of loss of life or serious injury to a 
patient; 

(ii) the disclosure is made to an appro-
priate private accreditation body pursuant 
to disclosure procedures established by the 
body; or 

(iii) the disclosure is in response to an in-
quiry made in an investigation or proceeding 
of an appropriate public regulatory agency 
and the information disclosed is limited to 
the scope of the investigation or proceeding. 

(4) ADDITIONAL CONSIDERATIONS.—It shall 
not be a violation of paragraph (1) to take an 
adverse action against a protected health 
care professional if the plan, issuer, or pro-
vider taking the adverse action involved 
demonstrates that it would have taken the 
same adverse action even in the absence of 
the activities protected under such para-
graph. 

(5) NOTICE.—A group health plan, health in-
surance issuer, and institutional health care 
provider shall post a notice, to be provided 
or approved by the Secretary of Labor, set-
ting forth excerpts from, or summaries of, 
the pertinent provisions of this subsection 
and information pertaining to enforcement 
of such provisions. 

(6) CONSTRUCTIONS.— 
(A) DETERMINATIONS OF COVERAGE.—Noth-

ing in this subsection shall be construed to 
prohibit a plan or issuer from making a de-
termination not to pay for a particular med-
ical treatment or service or the services of a 
type of health care professional. 

(B) ENFORCEMENT OF PEER REVIEW PROTO-
COLS AND INTERNAL PROCEDURES.—Nothing in 
this subsection shall be construed to prohibit 
a plan, issuer, or provider from establishing 
and enforcing reasonable peer review or uti-
lization review protocols or determining 
whether a protected health care professional 
has complied with those protocols or from 
establishing and enforcing internal proce-
dures for the purpose of addressing quality 
concerns. 

(C) RELATION TO OTHER RIGHTS.—Nothing in 
this subsection shall be construed to abridge 
rights of participants, beneficiaries, enroll-
ees, and protected health care professionals 
under other applicable Federal or State laws. 

(7) PROTECTED HEALTH CARE PROFESSIONAL 
DEFINED.—For purposes of this subsection, 
the term ‘‘protected health care profes-
sional’’ means an individual who is a li-
censed or certified health care professional 
and who— 

(A) with respect to a group health plan or 
health insurance issuer, is an employee of 
the plan or issuer or has a contract with the 
plan or issuer for provision of services for 
which benefits are available under the plan 
or issuer; or 

(B) with respect to an institutional health 
care provider, is an employee of the provider 
or has a contract or other arrangement with 
the provider respecting the provision of 
health care services. 
SEC. 145. AMENDMENT TO EMPLOYEE RETIRE-

MENT INCOME SECURITY ACT OF 
1974. 

(a) IN GENERAL.—Notwithstanding section 
301(b), section 503 of the Employee Retire-
ment Income Security Act of 1974 (29 U.S.C. 
1133) is amended to read as follows: 
‘‘SEC. 503. CLAIMS PROCEDURE, COVERAGE DE-

TERMINATION, GRIEVANCES AND 
APPEALS. 

‘‘(a) CLAIMS PROCEDURE.—In accordance 
with regulations of the Secretary, every em-
ployee benefit plan shall— 

‘‘(1) provide adequate notice in writing to 
any participant or beneficiary whose claim 
for benefits under the plan has been denied, 
setting forth the specific reasons for such de-
nial, written in a manner calculated to be 
understood by the participant; and 

‘‘(2) afford a reasonable opportunity to any 
participant whose claim for benefits has 
been denied for a full and fair review by the 
appropriate named fiduciary of the decision 
denying the claim. 

‘‘(b) COVERAGE DETERMINATIONS UNDER 
GROUP HEALTH PLANS.— 

‘‘(1) PROCEDURES.— 
‘‘(A) IN GENERAL.—A group health plan or 

health insurance issuer conducting utiliza-
tion review shall ensure that procedures are 
in place for— 

‘‘(i) making determinations regarding 
whether a participant or beneficiary is eligi-
ble to receive a payment or coverage for 
health services under the plan or coverage 
involved and any cost-sharing amount that 
the participant or beneficiary is required to 
pay with respect to such service; 

‘‘(ii) notifying a covered participant or 
beneficiary (or the authorized representative 
of such participant or beneficiary) and the 
treating health care professionals involved 
regarding determinations made under the 
plan or issuer and any additional payments 
that the participant or beneficiary may be 
required to make with respect to such serv-
ice; and 

‘‘(iii) responding to requests, either writ-
ten or oral, for coverage determinations or 
for internal appeals from a participant or 
beneficiary (or the authorized representative 
of such participant or beneficiary) or the 
treating health care professional with the 
consent of the participant or beneficiary. 

‘‘(B) ORAL REQUESTS.—With respect to an 
oral request described in subparagraph 
(A)(iii), a group health plan or health insur-
ance issuer may require that the requesting 
individual provide written evidence of such 
request. 

‘‘(2) TIMELINE FOR MAKING DETERMINA-
TIONS.— 

‘‘(A) ROUTINE DETERMINATION.—A group 
health plan or a health insurance issuer shall 
maintain procedures to ensure that prior au-
thorization determinations concerning the 
provision of non-emergency items or services 
are made within 30 days from the date on 
which the request for a determination is sub-
mitted, except that such period may be ex-
tended where certain circumstances exist 
that are determined by the Secretary to be 
beyond control of the plan or issuer. 

‘‘(B) EXPEDITED DETERMINATION.— 
‘‘(i) IN GENERAL.—A prior authorization de-

termination under this subsection shall be 
made within 72 hours, in accordance with the 
medical exigencies of the case, after a re-
quest is received by the plan or issuer under 
clause (ii) or (iii). 

‘‘(ii) REQUEST BY PARTICIPANT OR BENE-
FICIARY.—A plan or issuer shall maintain 
procedures for expediting a prior authoriza-
tion determination under this subsection 
upon the request of a participant or bene-
ficiary if, based on such a request, the plan 
or issuer determines that the normal time 
for making such a determination could seri-
ously jeopardize the life or health of the par-
ticipant or beneficiary. 

‘‘(iii) DOCUMENTATION BY HEALTH CARE PRO-
FESSIONAL.—A plan or issuer shall maintain 
procedures for expediting a prior authoriza-
tion determination under this subsection if 
the request involved indicates that the treat-
ing health care professional has reasonably 
documented, based on the medical exigen-
cies, that a determination under the proce-
dures described in subparagraph (A) could se-
riously jeopardize the life or health of the 
participant or beneficiary. 
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‘‘(C) CONCURRENT DETERMINATIONS.—A plan 

or issuer shall maintain procedures to cer-
tify or deny coverage of an extended stay or 
additional services. 

‘‘(D) RETROSPECTIVE DETERMINATION.—A 
plan or issuer shall maintain procedures to 
ensure that, with respect to the retrospec-
tive review of a determination made under 
paragraph (1), the determination shall be 
made within 30 working days of the date on 
which the plan or issuer receives necessary 
information. 

‘‘(3) NOTICE OF DETERMINATIONS.— 
‘‘(A) ROUTINE DETERMINATION.—With re-

spect to a coverage determination of a plan 
or issuer under paragraph (2)(A), the plan or 
issuer shall issue notice of such determina-
tion to the participant or beneficiary (or the 
authorized representative of the participant 
or beneficiary) and, consistent with the med-
ical exigencies of the case, to the treating 
health care professional involved not later 
than 2 working days after the date on which 
the determination is made. 

‘‘(B) EXPEDITED DETERMINATION.—With re-
spect to a coverage determination of a plan 
or issuer under paragraph (2)(B), the plan or 
issuer shall issue notice of such determina-
tion to the participant or beneficiary (or the 
authorized representative of the participant 
or beneficiary), and consistent with the med-
ical exigencies of the case, to the treating 
health care professional involved within the 
72 hour period described in paragraph (2)(B). 

‘‘(C) CONCURRENT REVIEWS.—With respect 
to the determination under a plan or issuer 
under paragraph (2)(C) to certify or deny cov-
erage of an extended stay or additional serv-
ices, the plan or issuer shall issue notice of 
such determination to the treating health 
care professional and to the participant or 
beneficiary involved (or the authorized rep-
resentative of the participant or beneficiary) 
within 1 working day of the determination. 

‘‘(D) RETROSPECTIVE REVIEWS.—With re-
spect to the retrospective review under a 
plan or issuer of a determination made under 
paragraph (2)(D), the plan or issuer shall 
issue written notice of an approval or dis-
approval of a determination under this sub-
paragraph to the participant or beneficiary 
(or the authorized representative of the par-
ticipant or beneficiary) and health care pro-
vider involved within 5 working days of the 
date on which such determination is made. 

‘‘(E) REQUIREMENTS OF NOTICE OF ADVERSE 
COVERAGE DETERMINATIONS.—A written no-
tice of an adverse coverage determination 
under this subsection, or of an expedited ad-
verse coverage determination under para-
graph (2)(B), shall be provided to the partici-
pant or beneficiary (or the authorized rep-
resentative of the participant or beneficiary) 
and treating health care professional (if any) 
involved and shall include— 

‘‘(i) the reasons for the determination (in-
cluding the clinical or scientific-evidence 
based rationale used in making the deter-
mination) written in a manner to be under-
standable to the average participant or bene-
ficiary; 

‘‘(ii) the procedures for obtaining addi-
tional information concerning the deter-
mination; and 

‘‘(iii) notification of the right to appeal the 
determination and instructions on how to 
initiate an appeal in accordance with sub-
section (d). 

‘‘(c) GRIEVANCES.—A group health plan or a 
health insurance issuer shall have written 
procedures for addressing grievances be-
tween the plan or issuer offering health in-
surance coverage in connection with a group 
health plan and a participant or beneficiary. 

Determinations under such procedures shall 
be non-appealable. 

‘‘(d) INTERNAL APPEAL OF COVERAGE DETER-
MINATIONS.— 

‘‘(1) RIGHT TO APPEAL.— 
‘‘(A) IN GENERAL.—A participant or bene-

ficiary (or the authorized representative of 
the participant or beneficiary) or the treat-
ing health care professional with the consent 
of the participant or beneficiary (or the au-
thorized representative of the participant or 
beneficiary), may appeal any adverse cov-
erage determination under subsection (b) 
under the procedures described in this sub-
section. 

‘‘(B) TIME FOR APPEAL.—A plan or issuer 
shall ensure that a participant or beneficiary 
has a period of not less than 180 days begin-
ning on the date of an adverse coverage de-
termination under subsection (b) in which to 
appeal such determination under this sub-
section. 

‘‘(C) FAILURE TO ACT.—The failure of a plan 
or issuer to issue a determination under sub-
section (b) within the applicable timeline es-
tablished for such a determination under 
such subsection shall be treated as an ad-
verse coverage determination for purposes of 
proceeding to internal review under this sub-
section. 

‘‘(2) RECORDS.—A group health plan and a 
health insurance issuer shall maintain writ-
ten records, for at least 6 years, with respect 
to any appeal under this subsection for pur-
poses of internal quality assurance and im-
provement. Nothing in the preceding sen-
tence shall be construed as preventing a plan 
and issuer from entering into an agreement 
under which the issuer agrees to assume re-
sponsibility for compliance with the require-
ments of this section and the plan is released 
from liability for such compliance. 

‘‘(3) ROUTINE DETERMINATIONS.—A group 
health plan or a health insurance issuer shall 
complete the consideration of an appeal of 
an adverse routine determination under this 
subsection not later than 30 working days 
after the date on which a request for such ap-
peal is received. 

‘‘(4) EXPEDITED DETERMINATION.— 
‘‘(A) IN GENERAL.—An expedited determina-

tion with respect to an appeal under this 
subsection shall be made in accordance with 
the medical exigencies of the case, but in no 
case more than 72 hours after the request for 
such appeal is received by the plan or issuer 
under subparagraph (B) or (C). 

‘‘(B) REQUEST BY PARTICIPANT OR BENE-
FICIARY.—A plan or issuer shall maintain 
procedures for expediting a prior authoriza-
tion determination under this subsection 
upon the request of a participant or bene-
ficiary if, based on such a request, the plan 
or issuer determines that the normal time 
for making such a determination could seri-
ously jeopardize the life or health of the par-
ticipant or beneficiary. 

‘‘(C) DOCUMENTATION BY HEALTH CARE PRO-
FESSIONAL.—A plan or issuer shall maintain 
procedures for expediting a prior authoriza-
tion determination under this subsection if 
the request involved indicates that the treat-
ing health care professional has reasonably 
documented, based on the medical exigencies 
of the case that a determination under the 
procedures described in paragraph (2) could 
seriously jeopardize the life or health of the 
participant or beneficiary. 

‘‘(5) CONDUCT OF REVIEW.—A review of an 
adverse coverage determination under this 
subsection shall be conducted by an indi-
vidual with appropriate expertise who was 
not directly involved in the initial deter-
mination. 

‘‘(6) LACK OF MEDICAL NECESSITY.—A review 
of an appeal under this subsection relating 
to a determination to deny coverage based 
on a lack of medical necessity and appro-
priateness, or based on an experimental or 
investigational treatment, shall be made 
only by a physician with appropriate exper-
tise, including age-appropriate expertise, 
who was not involved in the initial deter-
mination. 

‘‘(7) NOTICE.— 
‘‘(A) IN GENERAL.—Written notice of a de-

termination made under an internal review 
process shall be issued to the participant or 
beneficiary (or the authorized representative 
of the participant or beneficiary) and the 
treating health care professional not later 
than 2 working days after the completion of 
the review (or within the 72-hour period re-
ferred to in paragraph (4) if applicable). 

‘‘(B) ADVERSE COVERAGE DETERMINATIONS.— 
With respect to an adverse coverage deter-
mination made under this subsection, the 
notice described in subparagraph (A) shall 
include— 

‘‘(i) the reasons for the determination (in-
cluding the clinical or scientific-evidence 
based rationale used in making the deter-
mination) written in a manner to be under-
standable to the average participant or bene-
ficiary; 

‘‘(ii) the procedures for obtaining addi-
tional information concerning the deter-
mination; and 

‘‘(iii) notification of the right to an inde-
pendent external review under subsection (e) 
and instructions on how to initiate such a re-
view. 

‘‘(e) INDEPENDENT EXTERNAL REVIEW.— 
‘‘(1) ACCESS TO REVIEW.— 
‘‘(A) IN GENERAL.—A group health plan or a 

health insurance issuer offering health insur-
ance coverage in connection with a group 
health plan shall have written procedures to 
permit a participant or beneficiary (or the 
authorized representative of the participant 
or beneficiary) access to an independent ex-
ternal review with respect to an adverse cov-
erage determination concerning a particular 
item or service (including a circumstance 
treated as an adverse coverage determina-
tion under subparagraph (B)) where— 

‘‘(i) the particular item or service in-
volved— 

‘‘(I)(aa) would be a covered benefit, when 
medically necessary and appropriate under 
the terms and conditions of the plan, and the 
item or service has been determined not to 
be medically necessary and appropriate 
under the internal appeals process required 
under subsection (d) or there has been a fail-
ure to issue a coverage determination as de-
scribed in subparagraph (B); and 

‘‘(bb)(AA) the amount of such item or serv-
ice involved exceeds a significant financial 
threshold; or 

‘‘(BB) there is a significant risk of placing 
the life or health of the participant or bene-
ficiary in jeopardy; or 

‘‘(II) would be a covered benefit, when not 
considered experimental or investigational 
under the terms and conditions of the plan, 
and the item or service has been determined 
to be experimental or investigational under 
the internal appeals process required under 
subsection (d) or there has been a failure to 
issue a coverage determination as described 
in subparagraph (B); and 

‘‘(ii) the participant or beneficiary has 
completed the internal appeals process under 
subsection (d) with respect to such deter-
mination. 

‘‘(B) FAILURE TO ACT.—The failure of a plan 
or issuer to issue a coverage determination 
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under subsection (d)(6) within the applicable 
timeline established for such a determina-
tion under such subsection shall be treated 
as an adverse coverage determination for 
purposes of proceeding to independent exter-
nal review under this subsection. 

‘‘(2) INITIATION OF THE INDEPENDENT EXTER-
NAL REVIEW PROCESS.— 

‘‘(A) FILING OF REQUEST.—A participant or 
beneficiary (or the authorized representative 
of the participant or beneficiary) who desires 
to have an independent external review con-
ducted under this subsection shall file a 
written request for such a review with the 
plan or issuer involved not later than 30 
working days after the receipt of a final de-
nial of a claim under subsection (d). Any 
such request shall include the consent of the 
participant or beneficiary (or the authorized 
representative of the participant or bene-
ficiary) for the release of medical informa-
tion and records to independent external re-
viewers regarding the participant or bene-
ficiary. 

‘‘(B) INFORMATION AND NOTICE.—Not later 
than 5 working days after the receipt of a re-
quest under subparagraph (A), or earlier in 
accordance with the medical exigencies of 
the case, the plan or issuer involved shall se-
lect an external appeals entity under para-
graph (3)(A) that shall be responsible for des-
ignating an independent external reviewer 
under paragraph (3)(B). 

‘‘(C) PROVISION OF INFORMATION.—The plan 
or issuer involved shall forward necessary in-
formation (including medical records, any 
relevant review criteria, the clinical ration-
ale consistent with the terms and conditions 
of the contract between the plan or issuer 
and the participant or beneficiary for the 
coverage denial, and evidence of the cov-
erage of the participant or beneficiary) to 
the independent external reviewer selected 
under paragraph (3)(B). 

‘‘(D) NOTIFICATION.—The plan or issuer in-
volved shall send a written notification to 
the participant or beneficiary (or the author-
ized representative of the participant or ben-
eficiary) and the plan administrator, indi-
cating that an independent external review 
has been initiated. 

‘‘(3) CONDUCT OF INDEPENDENT EXTERNAL 
REVIEW.— 

‘‘(A) DESIGNATION OF EXTERNAL APPEALS 
ENTITY BY PLAN OR ISSUER.— 

‘‘(i) IN GENERAL.—A plan or issuer that re-
ceives a request for an independent external 
review under paragraph (2)(A) shall designate 
a qualified entity described in clause (ii), in 
a manner designed to ensure that the entity 
so designated will make a decision in an un-
biased manner, to serve as the external ap-
peals entity. 

‘‘(ii) QUALIFIED ENTITIES.—A qualified enti-
ty shall be— 

‘‘(I) an independent external review entity 
licensed or credentialed by a State; 

‘‘(II) a State agency established for the 
purpose of conducting independent external 
reviews; 

‘‘(III) any entity under contract with the 
Federal Government to provide independent 
external review services; 

‘‘(IV) any entity accredited as an inde-
pendent external review entity by an accred-
iting body recognized by the Secretary for 
such purpose; or 

‘‘(V) any other entity meeting criteria es-
tablished by the Secretary for purposes of 
this subparagraph. 

‘‘(B) DESIGNATION OF INDEPENDENT EXTER-
NAL REVIEWER BY EXTERNAL APPEALS ENTI-
TY.—The external appeals entity designated 
under subparagraph (A) shall, not later than 

30 days after the date on which such entity 
is designated under subparagraph (A), or ear-
lier in accordance with the medical exigen-
cies of the case, designate one or more indi-
viduals to serve as independent external re-
viewers with respect to a request received 
under paragraph (2)(A). Such reviewers shall 
be independent medical experts who shall— 

‘‘(i) be appropriately credentialed or li-
censed in any State to deliver health care 
services; 

‘‘(ii) not have any material, professional, 
familial, or financial affiliation with the 
case under review, the participant or bene-
ficiary involved, the treating health care 
professional, the institution where the treat-
ment would take place, or the manufacturer 
of any drug, device, procedure, or other ther-
apy proposed for the participant or bene-
ficiary whose treatment is under review; 

‘‘(iii) have expertise (including age-appro-
priate expertise) in the diagnosis or treat-
ment under review and, when reasonably 
available, be of the same specialty as the 
physician treating the participant or bene-
ficiary or recommending or prescribing the 
treatment in question; 

‘‘(iv) receive only reasonable and cus-
tomary compensation from the group health 
plan or health insurance issuer in connection 
with the independent external review that is 
not contingent on the decision rendered by 
the reviewer; and 

‘‘(v) not be held liable for decisions regard-
ing medical determinations (but may be held 
liable for actions that are arbitrary and ca-
pricious). 

‘‘(4) STANDARD OF REVIEW.— 
‘‘(A) IN GENERAL.—An independent external 

reviewer shall— 
‘‘(i) make an independent determination 

based on the valid, relevant, scientific and 
clinical evidence to determine the medical 
necessity, appropriateness, experimental or 
investigational nature of the proposed treat-
ment; and 

‘‘(ii) take into consideration appropriate 
and available information, including any evi-
dence-based decision making or clinical 
practice guidelines used by the group health 
plan or health insurance issuer; timely evi-
dence or information submitted by the plan, 
issuer, patient or patient’s physician; the pa-
tient’s medical record; expert consensus; and 
medical literature as defined in section 556(5) 
of the Federal Food, Drug, and Cosmetic Act. 

‘‘(B) NOTICE.—The plan or issuer involved 
shall ensure that the participant or bene-
ficiary receives notice, within 30 days after 
the determination of the independent med-
ical expert, regarding the actions of the plan 
or issuer with respect to the determination 
of such expert under the independent exter-
nal review. 

‘‘(5) TIMEFRAME FOR REVIEW.— 
‘‘(A) IN GENERAL.—The independent exter-

nal reviewer shall complete a review of an 
adverse coverage determination in accord-
ance with the medical exigencies of the case. 

‘‘(B) LIMITATION.—Notwithstanding sub-
paragraph (A), a review described in such 
subparagraph shall be completed not later 
than 30 working days after the later of— 

‘‘(i) the date on which such reviewer is des-
ignated; or 

‘‘(ii) the date on which all information nec-
essary to completing such review is received. 

‘‘(6) BINDING DETERMINATION.—The deter-
mination of an independent external re-
viewer under this subsection shall be binding 
upon the plan or issuer if the provisions of 
this subsection or the procedures imple-
mented under such provisions were complied 
with by the independent external reviewer. 

‘‘(7) STUDY.—Not later than 2 years after 
the date of enactment of this section, the 
General Accounting Office shall conduct a 
study of a statistically appropriate sample of 
completed independent external reviews. 
Such study shall include an assessment of 
the process involved during an independent 
external review and the basis of decision-
making by the independent external re-
viewer. The results of such study shall be 
submitted to the appropriate committees of 
Congress. 

‘‘(8) EFFECT ON CERTAIN PROVISIONS.—Noth-
ing in this section shall be construed as af-
fecting or modifying section 514 of this Act 
with respect to a group health plan. 

‘‘(f) RULE OF CONSTRUCTION.—Nothing in 
this section shall be construed to prohibit a 
plan administrator or plan fiduciary or 
health plan medical director from requesting 
an independent external review by an inde-
pendent external reviewer without first com-
pleting the internal review process. 

‘‘(g) DEFINITIONS.—In this section: 
‘‘(1) ADVERSE COVERAGE DETERMINATION.— 

The term ‘adverse coverage determination’ 
means a coverage determination under the 
plan which results in a denial of coverage or 
reimbursement. 

‘‘(2) COVERAGE DETERMINATION.—The term 
‘coverage determination’ means with respect 
to items and services for which coverage 
may be provided under a health plan, a de-
termination of whether or not such items 
and services are covered or reimbursable 
under the coverage and terms of the con-
tract. 

‘‘(3) GRIEVANCE.—The term ‘grievance’ 
means any complaint made by a participant 
or beneficiary that does not involve a cov-
erage determination. 

‘‘(4) GROUP HEALTH PLAN.—The term ‘group 
health plan’ shall have the meaning given 
such term in section 733(a). In applying this 
paragraph, excepted benefits described in 
section 733(c) shall not be treated as benefits 
consisting of medical care. 

‘‘(5) HEALTH INSURANCE COVERAGE.—The 
term ‘health insurance coverage’ has the 
meaning given such term in section 733(b)(1). 
In applying this paragraph, excepted benefits 
described in section 733(c) shall not be treat-
ed as benefits consisting of medical care. 

‘‘(6) HEALTH INSURANCE ISSUER.—The term 
‘health insurance issuer’ has the meaning 
given such term in section 733(b)(2). 

‘‘(7) PRIOR AUTHORIZATION DETERMINA-
TION.—The term ‘prior authorization deter-
mination’ means a coverage determination 
prior to the provision of the items and serv-
ices as a condition of coverage of the items 
and services under the coverage. 

‘‘(8) TREATING HEALTH CARE PROFES-
SIONAL.—The term ‘treating health care pro-
fessional’ with respect to a group health 
plan, health insurance issuer or provider 
sponsored organization means a physician 
(medical doctor or doctor of osteopathy) or 
other health care practitioner who is acting 
within the scope of his or her State licensure 
or certification for the delivery of health 
care services and who is primarily respon-
sible for delivering those services to the par-
ticipant or beneficiary. 

‘‘(9) UTILIZATION REVIEW.—The term ‘utili-
zation review’ with respect to a group health 
plan or health insurance coverage means a 
set of formal techniques designed to monitor 
the use of, or evaluate the clinical necessity, 
appropriateness, efficacy, or efficiency of, 
health care services, procedures, or settings. 
Techniques may include ambulatory review, 
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prospective review, second opinion, certifi-
cation, concurrent review, case manage-
ment, discharge planning or retrospective re-
view.’’ 

(b) ENFORCEMENT.—Section 502(c)(1) of the 
Employee Retirement Income Security Act 
of 1974 (29 U.S.C. 1132(c)(1)) is amended by in-
serting after ‘‘or section 101(e)(1)’’ the fol-
lowing: ‘‘, or fails to comply with a coverage 
determination as required under section 
503(e)(6),’’. 

(c) CONFORMING AMENDMENT.—The table of 
contents in section 1 of the Employee Retire-
ment Income Security Act of 1974 is amended 
by striking the item relating to section 503 
and inserting the following new item: 
‘‘Sec. 503. Claims procedures, coverage deter-

mination, grievances and ap-
peals.’’. 

(d) EFFECTIVE DATE.—The amendments 
made by this section shall apply with respect 
to plan years beginning on or after October 
1, 2000. The Secretary shall issue all regula-
tions necessary to carry out the amendments 
made by this section before the effective 
date thereof. 

DODD (AND OTHERS) AMENDMENT 
NO. 1239 

Mr. DODD (for himself, Mrs. BOXER, 
Mr. HARKIN, Mr. KENNEDY, Mr. REID, 
Mrs. MURRAY, Mr. DURBIN, Mr. ROCKE-
FELLER, Mr. FEINGOLD, Mrs. FEINSTEIN, 
and Mr. DASCHLE) proposed an amend-
ment to amendment No. 1232 proposed 
by Mr. DASCHLE to the bill, S. 1344, 
supra; as follows: 

At the appropriate place in subtitle A of 
title I, insert the following: 
SEC. ll. COVERAGE FOR INDIVIDUALS PARTICI-

PATING IN APPROVED CLINICAL 
TRIALS AND ACCESS TO APPROVED 
DRUGS AND DEVICES. 

(a) ERISA.—Subpart C of part 7 of subtitle 
B of title I of the Employee Retirement In-
come Security Act of 1974, as added by sec-
tion 101(a)(2) of this Act, is amended by add-
ing at the end the following: 
‘‘SEC. 730A. COVERAGE FOR INDIVIDUALS PAR-

TICIPATING IN APPROVED CLINICAL 
TRIALS AND ACCESS TO APPROVED 
DRUGS AND DEVICES. 

‘‘(a) COVERAGE FOR INDIVIDUALS PARTICI-
PATING IN APPROVED CLINICAL TRIALS.— 

‘‘(1) COVERAGE.— 
‘‘(A) IN GENERAL.—If a group health plan, 

or a health insurance issuer in connection 
with group health insurance coverage, pro-
vides coverage to a qualified individual (as 
defined in paragraph (2)), the plan or issuer— 

‘‘(i) may not deny the individual participa-
tion in the clinical trial referred to in para-
graph (2)(B); 

‘‘(ii) subject to paragraph (3), may not 
deny (or limit or impose additional condi-
tions on) the coverage of routine patient 
costs for items and services furnished in con-
nection with participation in the trial; and 

‘‘(iii) may not discriminate against the in-
dividual on the basis of the participant’s, 
beneficiaries or enrollee’s participation in 
such trial. 

‘‘(B) EXCLUSION OF CERTAIN COSTS.—For 
purposes of subparagraph (A)(ii), routine pa-
tient costs do not include the cost of the 
tests or measurements conducted primarily 
for the purpose of the clinical trial involved. 

‘‘(C) USE OF IN-NETWORK PROVIDERS.—If one 
or more participating providers is partici-
pating in a clinical trial, nothing in subpara-
graph (A) shall be construed as preventing a 
plan or issuer from requiring that a qualified 

individual participate in the trial through 
such a participating provider if the provider 
will accept the individual as a participant in 
the trial. 

‘‘(2) QUALIFIED INDIVIDUAL DEFINED.—For 
purposes of paragraph (1), the term ‘qualified 
individual’ means an individual who is a par-
ticipant or beneficiary in a group health plan 
or enrollee under health insurance coverage 
and who meets the following conditions: 

‘‘(A)(i) The individual has a life-threat-
ening or serious illness for which no stand-
ard treatment is effective. 

‘‘(ii) The individual is eligible to partici-
pate in an approved clinical trial according 
to the trial protocol with respect to treat-
ment of such illness. 

‘‘(iii) The individual’s participation in the 
trial offers meaningful potential for signifi-
cant clinical benefit for the individual. 

‘‘(B) Either— 
‘‘(i) the referring physician is a partici-

pating health care professional and has con-
cluded that the individual’s participation in 
such trial would be appropriate based upon 
the individual meeting the conditions de-
scribed in subparagraph (A); or 

‘‘(ii) the participant, beneficiary or en-
rollee provides medical and scientific infor-
mation establishing that the individual’s 
participation in such trial would be appro-
priate based upon the individual meeting the 
conditions described in subparagraph (A). 

‘‘(3) PAYMENT.— 
‘‘(A) IN GENERAL.—Under this subsection a 

group health plan, or a health insurance 
issuer in connection with group health insur-
ance coverage, shall provide for payment for 
routine patient costs described in paragraph 
(1)(B) but is not required to pay for costs of 
items and services that are reasonably ex-
pected (as determined by the Secretary) to 
be paid for by the sponsors of an approved 
clinical trial. 

‘‘(B) PAYMENT RATE.—In the case of cov-
ered items and services provided by— 

‘‘(i) a participating provider, the payment 
rate shall be at the agreed upon rate, or 

‘‘(ii) a nonparticipating provider, the pay-
ment rate shall be at the rate the plan or 
issuer would normally pay for comparable 
services under clause (i). 

‘‘(4) APPROVED CLINICAL TRIAL DEFINED.— 
‘‘(A) IN GENERAL.—In this subsection, the 

term ‘approved clinical trial’ means a clin-
ical research study or clinical investigation 
approved and funded (which may include 
funding through in-kind contributions) by 
one or more of the following: 

‘‘(i) The National Institutes of Health. 
‘‘(ii) A cooperative group or center of the 

National Institutes of Health. 
‘‘(iii) Either of the following if the condi-

tions described in subparagraph (B) are met: 
‘‘(I) The Department of Veterans Affairs. 
‘‘(II) The Department of Defense. 
‘‘(B) CONDITIONS FOR DEPARTMENTS.—The 

conditions described in this paragraph, for a 
study or investigation conducted by a De-
partment, are that the study or investiga-
tion has been reviewed and approved through 
a system of peer review that the Secretary 
determines— 

‘‘(i) to be comparable to the system of peer 
review of studies and investigations used by 
the National Institutes of Health, and 

‘‘(ii) assures unbiased review of the highest 
scientific standards by qualified individuals 
who have no interest in the outcome of the 
review. 

‘‘(5) CONSTRUCTION.—Nothing in this sec-
tion shall be construed to limit a plan’s or 
issuer’s coverage with respect to clinical 
trials. 

‘‘(b) ACCESS TO NEEDED PRESCRIPTION 
DRUGS.—If a group health plan, or health in-
surance issuer that offers group health insur-
ance coverage, provides benefits with respect 
to prescription drugs but the coverage limits 
such benefits to drugs included in a for-
mulary, the plan or issuer shall— 

‘‘(1) ensure participation of participating 
physicians and pharmacists in the develop-
ment of the formulary; 

‘‘(2) disclose to providers and, disclose 
upon request to participants, beneficiaries, 
and enrollees, the nature of the formulary 
restrictions; and 

‘‘(3) consistent with the standards for a 
utilization review program, provide for ex-
ceptions from the formulary limitation when 
a non-formulary alternative is medically in-
dicated, except that— 

‘‘(A) an exception provided under this para-
graph shall be provided in accordance with 
cost-sharing rules in effect for drugs in-
cluded in the formulary; and 

‘‘(B) nothing in this paragraph shall be 
construed to prevent the plan or issuer from 
implementing a program of differential cost- 
sharing for drugs included in the formulary 
and drugs not included in the formulary, if 
the drugs that are not included in the for-
mulary do not meet the conditions described 
in this section. 

‘‘(c) ACCESS TO APPROVED DRUGS AND DE-
VICES.— 

‘‘(1) IN GENERAL.—A group health plan, or a 
health insurance issuer in connection with 
group health insurance coverage, that pro-
vides any coverage of prescription drugs or 
medical devices shall not deny coverage of 
such a drug or device on the basis that the 
use is investigational, if the use— 

‘‘(A) in the case of a prescription drug— 
‘‘(i) is included in the labeling authorized 

by the application in effect for the drug pur-
suant to subsection (b) or (j) of section 505 of 
the Federal Food, Drug, and Cosmetic Act, 
without regard to any postmarketing re-
quirements that may apply under such Act; 
or 

‘‘(ii) is included in the labeling authorized 
by the application in effect for the drug 
under section 351 of the Public Health Serv-
ice Act, without regard to any post-
marketing requirements that may apply pur-
suant to such section; or 

‘‘(B) in the case of a medical device, is in-
cluded in the labeling authorized by a regu-
lation under subsection (d) or (3) of section 
513 of the Federal Food, Drug, and Cosmetic 
Act, an order under subsection (f) of such 
section, or an application approved under 
section 515 of such Act, without regard to 
any postmarketing requirements that may 
apply under such Act. 

‘‘(2) CONSTRUCTION.—Nothing in this sub-
section shall be construed as requiring a 
group health plan or health insurance issuer 
to provide any coverage of prescription drugs 
or medical devices. 

‘‘(d) APPLICATION OF SECTION.—This section 
shall supersede the provisions of section 728. 

‘‘(e) REVIEW.—Failure to meet the require-
ments of this section shall constitute an ap-
pealable decision under this Act. 

‘‘(f) PLAN SATISFACTION OF CERTAIN RE-
QUIREMENTS.—Pursuant to rules of the Sec-
retary, if a health insurance issuer offers 
health insurance coverage in connection 
with a group health plan and takes an action 
in violation of any provision of this sub-
chapter, the group health plan shall not be 
liable for such violation unless the plan 
caused such violation. 

‘‘(g) APPLICABILITY.—The provisions of this 
section shall apply to group health plans and 
health insurance issuers as if included in— 
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‘‘(1) subpart 2 of part A of title XXVII of 

the Public Health Service Act; 
‘‘(2) the first subpart 3 of part B of title 

XXVII of the Public Health Service Act (re-
lating to other requirements); and 

‘‘(3) subchapter B of chapter 100 of the In-
ternal Revenue Code of 1986. 

‘‘(h) NONAPPLICATION OF CERTAIN PROVI-
SION.—Only for purposes of applying the re-
quirements of this section under section 714 
of the Employee Retirement Income Secu-
rity Act of 1974 (as added by section 301 of 
this Act), sections 2707 and 2753 of the Public 
Health Service Act (as added by sections 201 
and 202 of this Act), and section 9813 of the 
Internal Revenue Code of 1986 (as added by 
section 401 of this Act)— 

‘‘(1) section 2721(b)(2) of the Public Health 
Service Act and section 9831(a)(1) of the In-
ternal Revenue Code of 1986 shall not apply 
to the provisions of this section; and 

‘‘(2) with respect to limited scope dental 
benefits, subparagraph (A) of section 733(c)(2) 
of the Employee Retirement Income Secu-
rity Act of 1974, subparagraph (A) of section 
2791(c)(2) of the Public Health Service Act, 
and subparagraph (A) of section 9832(c)(2) of 
the Internal Revenue Code of 1986 shall not 
apply to the provisions of this section. 

‘‘(i) NO IMPACT ON SOCIAL SECURITY TRUST 
FUND.— 

‘‘(1) IN GENERAL.—Nothing in this section 
shall be construed to alter or amend the So-
cial Security Act (or any regulation promul-
gated under that Act). 

‘‘(2) TRANSFERS.— 
‘‘(A) ESTIMATE OF SECRETARY.—The Sec-

retary of the Treasury shall annually esti-
mate the impact that the enactment of this 
section has on the income and balances of 
the trust funds established under section 201 
of the Social Security Act (42 U.S.C. 401). 

‘‘(B) TRANSFER OF FUNDS.—If, under sub-
paragraph (A), the Secretary of the Treasury 
estimates that the enactment of this section 
has a negative impact on the income and bal-
ances of the trust funds established under 
section 201 of the Social Security Act (42 
U.S.C. 401), the Secretary shall transfer, not 
less frequently than quarterly, from the gen-
eral revenues of the Federal Government an 
amount sufficient so as to ensure that the 
income and balances of such trust funds are 
not reduced as a result of the enactment of 
such section. 

‘‘(j) LIMITATION ON ACTIONS.— 
‘‘(1) IN GENERAL.—Except as provided for in 

paragraph (2), no action may be brought 
under subsection (a)(1)(B), (a)(2), or (a)(3) of 
section 502 by a participant or beneficiary 
seeking relief based on the application of 
any provision in this section. 

‘‘(2) PERMISSIBLE ACTIONS.—An action may 
be brought under subsection (a)(1)(B), (a)(2), 
or (a)(3) of section 502 by a participant or 
beneficiary seeking relief based on the appli-
cation of this section to the individual cir-
cumstances of that participant or bene-
ficiary; except that— 

‘‘(A) such an action may not be brought or 
maintained as a class action; and 

‘‘(B) in such an action relief may only pro-
vide for the provision of (or payment for) 
benefits, items, or services denied to the in-
dividual participant or beneficiary involved 
(and for attorney’s fees and the costs of the 
action, at the discretion of the court) and 
shall not provide for any other relief to the 
participant or beneficiary or for any relief to 
any other person. 

‘‘(3) RULE OF CONSTRUCTION.—Nothing in 
this subsection shall be construed as affect-
ing any action brought by the Secretary. 

‘‘(k) EFFECTIVE DATE.—The provisions of 
this section shall apply to group health plans 

for plan years beginning after, and to health 
insurance issuers for coverage offered or sold 
after, October 1, 2000.’’. 

(b) INFORMATION REQUIREMENTS.— 
(1) INFORMATION FROM GROUP HEALTH 

PLANS.—Section 1862(b) of the Social Secu-
rity Act (42 U.S.C. 1395y(b)) is amended by 
adding at the end the following: 

‘‘(7) INFORMATION FROM GROUP HEALTH 
PLANS.— 

‘‘(A) PROVISION OF INFORMATION BY GROUP 
HEALTH PLANS.—The administrator of a 
group health plan subject to the require-
ments of paragraph (1) shall provide to the 
Secretary such of the information elements 
described in subparagraph (C) as the Sec-
retary specifies, and in such manner and at 
such times as the Secretary may specify (but 
not more frequently than 4 times per year), 
with respect to each individual covered 
under the plan who is entitled to any bene-
fits under this title. 

‘‘(B) PROVISION OF INFORMATION BY EMPLOY-
ERS AND EMPLOYEE ORGANIZATIONS.—An em-
ployer (or employee organization) that main-
tains or participates in a group health plan 
subject to the requirements of paragraph (1) 
shall provide to the administrator of the 
plan such of the information elements re-
quired to be provided under subparagraph 
(A), and in such manner and at such times as 
the Secretary may specify, at a frequency 
consistent with that required under subpara-
graph (A) with respect to each individual de-
scribed in subparagraph (A) who is covered 
under the plan by reason of employment 
with that employer or membership in the or-
ganization. 

‘‘(C) INFORMATION ELEMENTS.—The infor-
mation elements described in this subpara-
graph are the following: 

‘‘(i) ELEMENTS CONCERNING THE INDI-
VIDUAL.— 

‘‘(I) The individual’s name. 
‘‘(II) The individual’s date of birth. 
‘‘(III) The individual’s sex. 
‘‘(IV) The individual’s social security in-

surance number. 
‘‘(V) The number assigned by the Secretary 

to the individual for claims under this title. 
‘‘(VI) The family relationship of the indi-

vidual to the person who has or had current 
or employment status with the employer. 

‘‘(ii) ELEMENTS CONCERNING THE FAMILY 
MEMBER WITH CURRENT OR FORMER EMPLOY-
MENT STATUS.— 

‘‘(I) The name of the person in the individ-
ual’s family who has current or former em-
ployment status with the employer. 

‘‘(II) That person’s social security insur-
ance number. 

‘‘(III) The number or other identifier as-
signed by the plan to that person. 

‘‘(IV) The periods of coverage for that per-
son under the plan. 

‘‘(V) The employment status of that person 
(current or former) during those periods of 
coverage. 

‘‘(VI) The classes (of that person’s family 
members) covered under the plan. 

‘‘(iii) PLAN ELEMENTS.— 
‘‘(I) The items and services covered under 

the plan. 
‘‘(II) The name and address to which 

claims under the plan are to be sent. 
‘‘(iv) ELEMENTS CONCERNING THE EM-

PLOYER.— 
‘‘(I) The employer’s name. 
‘‘(II) The employer’s address. 
‘‘(III) The employer identification number 

of the employer. 
‘‘(D) USE OF IDENTIFIERS.—The adminis-

trator of a group health plan shall utilize a 
unique identifier for the plan in providing in-

formation under subparagraph (A) and in 
other transactions, as may be specified by 
the Secretary, related to the provisions of 
this subsection. The Secretary may provide 
to the administrator the unique identifier 
described in the preceding sentence. 

‘‘(E) PENALTY FOR NONCOMPLIANCE.—Any 
entity that knowingly and willfully fails to 
comply with a requirement imposed by the 
previous subparagraphs shall be subject to a 
civil money penalty not to exceed $1,000 for 
each incident of such failure. The provisions 
of section 1128A (other than subsections (a) 
and (b)) shall apply to a civil money penalty 
under the previous sentence in the same 
manner as those provisions apply to a pen-
alty or proceeding under section 1128A(a).’’. 

(2) EFFECTIVE DATE.—The amendment 
made by paragraph (1) shall take effect 180 
days after the date of the enactment of this 
Act. 

(c) MODIFICATION TO FOREIGN TAX CREDIT 
CARRYBACK AND CARRYOVER PERIODS.— 

(1) IN GENERAL.—Section 904(c) of the Inter-
nal Revenue Code of 1986 (relating to limita-
tion on credit) is amended— 

(A) by striking ‘‘in the second preceding 
taxable year,’’, and 

(B) by striking ‘‘or fifth’’ and inserting 
‘‘fifth, sixth, or seventh’’. 

(2) EFFECTIVE DATE.—The amendment 
made by paragraph (1) shall apply to credits 
arising in taxable years beginning after De-
cember 31, 2001. 

(d) LIMITATIONS ON WELFARE BENEFIT 
FUNDS OF 10 OR MORE EMPLOYER PLANS.— 

(1) BENEFITS TO WHICH EXCEPTION APPLIES.— 
Section 419A(f)(6)(A) of the Internal Revenue 
Code of 1986 (relating to exception for 10 or 
more employer plans) is amended to read as 
follows: 

‘‘(A) IN GENERAL.—This subpart shall not 
apply to a welfare benefit fund which is part 
of a 10 or more employer plan if the only 
benefits provided through the fund are 1 or 
more of the following: 

‘‘(i) Medical benefits. 
‘‘(ii) Disability benefits. 
‘‘(iii) Group term life insurance benefits 

which do not provide for any cash surrender 
value or other money that can be paid, as-
signed, borrowed, or pledged for collateral 
for a loan. 

The preceding sentence shall not apply to 
any plan which maintains experience-rating 
arrangements with respect to individual em-
ployers.’’ 

(2) LIMITATION ON USE OF AMOUNTS FOR 
OTHER PURPOSES.—Section 4976(b) of such Act 
(defining disqualified benefit) is amended by 
adding at the end the following new para-
graph: 

‘‘(5) SPECIAL RULE FOR 10 OR MORE EM-
PLOYER PLANS EXEMPTED FROM PREFUNDING 
LIMITS.—For purposes of paragraph (1)(C), 
if— 

‘‘(A) subpart D of part I of subchapter D of 
chapter 1 does not apply by reason of section 
419A(f)(6) to contributions to provide 1 or 
more welfare benefits through a welfare ben-
efit fund under a 10 or more employer plan, 
and 

‘‘(B) any portion of the welfare benefit 
fund attributable to such contributions is 
used for a purpose other than that for which 
the contributions were made, 

then such portion shall be treated as revert-
ing to the benefit of the employers maintain-
ing the fund.’’ 

(3) EFFECTIVE DATE.—The amendments 
made by this subsection shall apply to con-
tributions paid or accrued after the date of 
the enactment of this Act, in taxable years 
ending after such date. 
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TREASURY-POSTAL SERVICE 

APPROPRIATIONS 

CAMPBELL AMENDMENT NO. 1240 

Mr. JEFFORDS (for Mr. CAMPBELL) 
proposed an amendment to the bill (S. 
1282) making appropriations for the 
Treasury Department, the United 
States Postal Service, the Executive 
Office of the President, and certain 
Independent Agencies, for the fiscal 
year ending September 30, 2000, and for 
other purposes; as follows: 

Amend page 57, line 14 by reducing the dol-
lar figure by $17,000,000. 

On page 11, line 16 strike ‘‘$569,225,000’’ and 
insert in lieu thereof ‘‘$570,345,000’’. 

f 

NOTICES OF HEARINGS 

COMMITTEE ON ENERGY AND NATURAL 
RESOURCES 

Mr. MURKOWSKI. Mr. President, I 
would like to announce that on Friday, 
July 16, 1999, the Committee on Energy 
and Natural Resources will hold an 
oversight hearing on Damage to the 
National Security from Chinese Espio-
nage at DOE Nuclear Weapons Labora-
tories. The hearing will be held at 9:00 
a.m. in room 366 of the Dirksen Senate 
Office Building in Washington, D.C. 

Those who wish further information 
may wright to the Committee on En-
ergy and Natural Resources, U.S. Sen-
ate, Washington, D.C. 20510. 

COMMITTEE ON INDIAN AFFAIRS 

Mr. CAMPBELL. Mr. President, I 
would like to announce that the Senate 
Committee on Indian Affairs will meet 
during the session of the Senate on 
Wednesday, July 21, 1999, at 9:30 a.m. to 
conduct a hearing on S. 985, the Inter-
governmental Gaming Agreement Act of 
1999. The hearing will be held in room 
485, Russell Senate Building. 

Please direct any inquiries to com-
mittee staff at 202/224–2251. 

f 

AUTHORITY FOR COMMITTEES TO 
MEET 

COMMITTEE ON THE JUDICIARY 

Mr. NICKLES. Mr. President, I ask 
unanimous consent that the Com-
mittee on the Judiciary be authorized 
to meet for a hearing re judicial nomi-
nations, during the session of the Sen-
ate on Tuesday, July 13, 1999, at 2:00 
p.m., in SD226. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

SUBCOMMITTEE ON FORESTS AND PUBLIC LAND 
MANAGEMENT 

Mr. NICKLES. Mr. President, I ask 
unanimous consent that the Sub-
committee on Forests and Public Land 
Management of the Committee on En-
ergy and Natural Resources be granted 
permission to meet during the session 
of the Senate on Tuesday, July 13, for 
purposes of conducting a subcommittee 
hearing which is schedules to begin at 

2:30 p.m. The purpose of this hearing is 
to receive testimony on issues relating 
to. S. 1330, a bill to give the city of 
Mesquite, Nevada, the right to pur-
chase at fair market value certain par-
cels of public land in the city, and S. 
1329, a bill to direct the Secretary of 
the Interior to convey certain land to 
Nye County, Nevada, and for other pur-
poses. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 
SUBCOMMITTEE ON HEALTH, EDUCATION, LABOR, 

AND PENSIONS 
Mr. NICKLES. Mr. President, I ask 

unanimous consent that the Com-
mittee on Health, Education, Labor, 
and Pensions be authorized to meet for 
a hearing on ‘‘ESEA: Drug Free 
Schools’’ during the session of the Sen-
ate on Tuesday, July 13, 1999, at 9:30. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

ADDITIONAL STATEMENTS 

SEIZING THE MILE 

∑ Mr. SCHUMER. Mr. President, I rise 
to commend John Sexton, Dean of New 
York University Law School, for his 
many years of hard work and dedica-
tion to the Law School, the residents 
of New York State, and to the improve-
ment of legal education for all Ameri-
cans. Since 1988, when Sexton became 
Dean, NYU Law School has become one 
of America’s finest law schools. Dean 
Sexton should be recognized for his ef-
forts. I ask that the text of ‘‘John Sex-
ton Seizing the Mile’’ by Stephen 
Englund be printed in the CONGRES-
SIONAL RECORD. 

The text follows: 
[From Lifestyles, Pre-Spring 1999] 

JOHN SEXTON SEIZING THE MILE 
(By Stephen Englund) 

In the late spring of 1997, veteran reporter 
James Traub asked, in a headline to a New 
York Times Magazine feature article, ‘‘Is 
NYU’s law school challenging Harvard’s as 
the nation’s best?’’ It was a fair question. 
NYU Law had come a long way in a short 
time. A law school that had been little more 
than a commuter school at the end of World 
War II was, by 1997, considered by anyone fa-
miliar with current developments in legal 
education to be, as one professor said, ‘‘one 
of the five or six law schools that could plau-
sibly claim to be among the top three in the 
country.’’ Distinguished academics like Har-
vard’s Laurence Tribe and Arthur Miller had 
placed NYU (with their own school and with 
Yale, Stanford and Chicago) in that group. 
As Tribe put it: ‘‘The array of faculty that 
has moved to NYU over the last decade or so 
has created a level of scholarship and intel-
lectual distinction and range that is ex-
tremely impressive.’’ 

In 1997, the notion that NYU’s School of 
Law might be the best was certainly provoc-
ative. But 18 months later, after an aston-
ishing (indeed unprecedented) day-long 
forum at the school titled ‘‘Strengthening 
Democracy in the Global Economy’’—a 
meeting that brought to Washington Square 
President Clinton, Britain’s Prime Minister 

Tony Blair, Italy’s President Romano Prodi 
and Bulgaria’s President Peter Stoyanov, as 
well as First Lady Hillary Rodham Clinton 
and a supporting cast of respected intellec-
tuals and other leaders—many people are an-
swering Traub’s question with a resounding 
‘‘Yes!’’ 

Indeed, the rise of NYU over the past few 
years has been one of the most noted ad-
vances on the academic scene—with a grow-
ing number of those both in the academy and 
at the bar offering the view that NYU has be-
come the nation’s premier site for legal edu-
cation. For instance, Michael Ryan, senior 
partner at New York’s oldest law firm, 
Cadwalader, Wickersham, and Taft—himself 
a Harvard Law School graduate—told me: 
‘‘NYU is a more exciting and innovative 
place that any other law school. The place 
combines the energy, vitality and diversity 
like that of the Lexington Avenue subway 
with the cohesiveness and spirit. The 
school’s innovative global initiative is alone 
worth the price of admission. If I were a stu-
dent, I’d choose it over any other school.’’ 
Chief Judge Harry Edwards of the United 
States Court of Appeals for the District of 
Columbia Circuit, viewed by many as the na-
tion’s second most important court, said vir-
tually the same thing: NYU is absolutely the 
place to be these days. I hear more com-
ments about the quality, excitement, and 
originality of what’s going on there than I do 
about any other law school.’’ As did 
Pasquale Pasquino, one of Europe’s foremost 
political theorists, who is teaching at the 
law school this year’’ ‘‘NYU surely has the 
most prominent, the most productive and 
the most interesting faculty. Its programs 
raise some of the most interesting questions 
raised in any law school.’’ And when I spoke 
with Dwight Opperman, who for decades was 
the leader of West Publishing, the world’s 
largest publisher of law books, he volun-
teered: ‘‘NYU surpasses Harvard in many 
areas.’’ 

Frankly, when I first read Traub’s article, 
and even more when I began to hear views 
like those of Ryan, Edwards, Pasquino and 
Opperman, I was more than a little bit sur-
prised. How was it that NYU had come to be 
seen as seriously challenging—or even sur-
passing—‘‘name brand’’ schools like Harvard, 
Yale, Chicago and Stanford? And how had it 
happened so quickly? As a former academic, 
I know that the academy is one of the least 
variable theaters on the world stage. Far 
more than in other realms, reputations of 
colleges, universities and professional 
schools are improved, if at all at a glacial 
creep, though they may decline precipi-
tously. Little wonder, then, that NYU’s rise 
to the top of legal education continues to be 
the topic of so much discussion. 

What does explain NYU’s ascendancy? 
Well, one key element is surely the aston-
ishing migration of academic stars from 
other leading law schools to Washington 
Square. In academe, it is big news when an 
established professor at a leading school 
makes a ‘‘lateral move’’ to a peer institu-
tion—even more so when the professor leaves 
a distinguished chaired professorship in 
making the move. In legal education, such 
moves have been relatively rare, in part be-
cause law faculties are small (the largest in 
the country has only 70 to 80 members). Yet 
over the last 10 years, there has been an un-
precedented migration to NYU from schools 
like Chicago, Harvard, Michigan Pennsyl-
vania, Stanford, Virginia, and Yale, and NYU 
can now boast the most distinguished set or 
‘‘laterals’’ of any law school. 

Another element is its student body. For 
decades, NYU has drawn strong students, but 
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