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pretending to be Briana Scurry, 
Michelle Akers, Mia Hamm, or whoever 
their particular heroine may be. Cer-
tainly, on this team, there are plenty 
from which to choose. 

The U.S. Women’s National Soccer 
Team is but one more example of how, 
when it comes to athletics, women are 
‘‘coming off the bench,’’ as it were, and 
taking their rightful place on the 
fields, on the courts, in the schoolyards 
and in our stadiums. They prove, once 
again, that women are just as sure-
footed in cleats as they are in heels or 
whatever other shoes they decide to 
fill. 

In addition to commending the team 
for all they’ve done, I would like to 
take this opportunity to thank the or-
ganizers and sponsors of the entire 
event for the extraordinary job they 
did in making this tournament a suc-
cess beyond anyone’s wildest dreams. I 
have no doubt these past few weeks 
will have an impact on sports in Amer-
ica that will resonate for years. 

Again, let me just express my most 
sincere appreciation to each and every 
member of the U.S. Women’s World 
Cup Team for making us so proud. 
They have honored their nation with 
their sportsmanship, and they have 
honored themselves with their commit-
ment to each other and their dedica-
tion to excellence. Now it is our turn 
to honor them, and I am pleased to 
have my colleagues’ support for this 
resolution. 

The PRESIDING OFFICER. Without 
objection, the resolution is agreed to, 
and the preamble is agreed to. 

The resolution (S. Res. 141) was 
agreed to. 

The preamble was agreed to. 
The resolution, with its preamble, 

reads as follows: 
S. RES. 141 

Whereas the Americans blanked Germany 
in the second half of the quarter finals, be-
fore winning 3 to 2, shut out Brazil in the 
semifinals, 2 to 0, and then stymied China for 
120 minutes Saturday, July 10, 1999; 

Whereas the Americans, after playing the 
final match through heat, exhaustion, and 
tension throughout regulation play and two 
sudden-death 15-minute overtime periods, 
out-shot China 5–4 on penalty kicks; 

Whereas the Team has brought excitement 
and pride to the United States with its out-
standing play and selfless teamwork 
throughout the entire World Cup tour-
nament; 

Whereas the Americans inspired young 
women throughout the country to partici-
pate in soccer and other competitive sports 
that can enhance self-esteem and physical 
fitness; 

Whereas the Team has helped to highlight 
the importance and positive results of title 
IX of the Education Amendments of 1972 (20 
U.S.C. 1681), a law enacted to eliminate sex 
discrimination in education in the United 
States and to expand sports participation by 
girls and women; 

Whereas the Team became the first team 
representing a country hosting the Women’s 
World Cup tournament to win the tour-
nament; 

Whereas the popularity of the Team is evi-
denced by the facts that more fans watched 
the United States defeat Denmark in the 
World Cup opener held at Giants Stadium in 
New Jersey on June 19, 1999, than have ever 
watched a Giants or Jets National Football 
League game at that stadium, and over 90,000 
people attended the final match in Pasadena, 
California, the largest attendance ever for a 
sporting event in which the only competitors 
were women; 

Whereas the United States becomes the 
first women’s team to simultaneously reign 
as both Olympic and World Cup champions; 

Whereas five Americans, forward Mia 
Hamm, midfielder Michelle Akers, goal-
keeper Briana Scurry, and defenders Brandi 
Chastain and Carla Overbeck, were chosen 
for the elite 1999 Women’s World Cup All- 
Star team; 

Whereas all the members of the 1999 U.S. 
women’s World Cup team—defenders Brandi 
Chastain, Christie Pearce, Lorrie Fair, Joy 
Fawcett, Carla Overbeck, and Kate Sobrero; 
forwards Danielle Fotopoulos, Mia Hamm, 
Shannon MacMillian, Cindy Parlow, Kristine 
Lilly, and Tiffeny Milbrett; goalkeepers 
Tracy Ducar, Briana Scurry, and Saskia 
Webber; and midfielders Michelle Akers, 
Julie Foudy, Tiffany Roberts, Tisha 
Venturini, and Sara Whalen; and coach Tony 
DiCicco—both on the playing field and on 
the practice field, demonstrated their devo-
tion to the team and played an important 
part in the team’s success; 

Whereas the Americans will now set their 
sights in defending their Olympic title in 
Sydney 2000; 

Resolved, That the Senate congratulates 
the United States Women’s Soccer Team on 
winning the 1999 Women’s World Cup Cham-
pionship. 

f 

PATIENTS’ BILL OF RIGHTS ACT 
OF 1999—Resumed 

The PRESIDING OFFICER. The 
clerk will report the pending bill. 

The assistant legislative clerk read 
as follows: 

A bill (S. 1344) to amend the Public Health 
Service Act, the Employee Retirement In-
come Security Act of 1974, and the Internal 
Revenue Code of 1986 to protect consumers in 
managed care plans and other health cov-
erage. 

Pending: 
Daschle amendment No. 1232, in the nature 

of a substitute. 
Collins amendment No. 1243 (to the lan-

guage proposed to be stricken by amendment 
No. 1232), to expand deductibility of long- 
term care to individuals; expand direct ac-
cess to obstetric and gynecological care; pro-
vide timely access to specialists; and expand 
patient access to emergency medical care. 

The PRESIDING OFFICER. Under 
the previous order, the Senator from 
Oklahoma is recognized. 

Mr. NICKLES. Mr. President, I ask 
the Senator from New Hampshire to 
manage this portion of the bill. 

The PRESIDING OFFICER. The Sen-
ator from New Hampshire, Mr. GREGG, 
is recognized. 

AMENDMENT NO. 1250 TO AMENDMENT NO. 1243 
(Purpose: To protect patients and accelerate 

their treatment and care) 
Mr. GREGG. Mr. President, I send an 

amendment to the desk and ask for its 
immediate consideration. 

The PRESIDING OFFICER. The 
clerk will report. 

The assistant legislative clerk read 
as follows: 

The Senator from New Hampshire [Mr. 
GREGG] proposes an amendment numbered 
1250 to amendment No. 1243. 

Mr. GREGG. Mr. President, I ask 
unanimous consent that reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
At the end of the amendment add the fol-

lowing: 
SEC. . PROTECTING PATIENTS AND ACCEL-

ERATING THEIR TREATMENT AND 
CARE. 

(a) FINDINGS.—The Senate makes the fol-
lowing findings with respect to the expan-
sion of medical malpractice liability law-
suits in Senate bill 6 (106th Congress): 

(1) The expansion of liability in S. 6 (106th 
Congress) would not benefit patients and will 
not improve health care quality. 

(2) Expanding the scope of medical mal-
practice liability to health plans and em-
ployers will force higher costs on American 
families and their employers as a result of 
increased litigation, attorneys’ fees, admin-
istrative costs, the costs of defensive cov-
erage determinations, liability insurance 
premium increases, and unlimited jury ver-
dicts. 

(3) Legal liability for health plans and em-
ployers is the largest expansion of medical 
malpractice in history and the most expen-
sive provision of S. 6 (106th Congress), and 
would increase costs ‘‘on average, about 1.4 
percent of the premiums of all employer- 
sponsored plans,’’ according to the Congres-
sional Budget Office. 

(4) The expansion of medical malpractice 
lawsuits would force employers to drop 
health coverage altogether, rather than take 
the risk of jeopardizing the solvency of their 
companies over lawsuits involving health 
claims. 

(5) Seven out of 10 employers in the United 
States have less than 10 employees, and only 
26 percent of employees in these small busi-
nesses have health insurance. Such busi-
nesses already struggle to provide this cov-
erage, and would be devastated by one law-
suit, and thus, would be discouraged from of-
fering health insurance altogether. 

(6) According to a Chamber of Commerce 
survey in July of 1998, 57 percent of small 
employers would be likely to drop coverage 
if exposed to increased lawsuits. Other stud-
ies have indicated that for every 1 percent 
real increase in premiums, small business 
sponsorship of health insurance drops by 2.6 
percent. 

(7) There are currently 43,000,000 Ameri-
cans who are uninsured, and the expansion of 
medical malpractice lawsuits for health 
plans and employers would result in millions 
of additional Americans losing their health 
insurance coverage and being unable to pro-
vide health insurance for their families. 

(8) Exposing health plans and employers to 
greater liability would increase defensive 
medicine and the delivery of unnecessary 
services that do not benefit patients, and re-
sult in decisions being based not on best 
practice protocols but on the latest jury ver-
dicts and court decisions. 

(9) In order to minimize their liability risk 
and the liability risk for the actions of pro-
viders, health plans and employers would 
constrict their provider networks, and micro 
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manage hospitals and doctors. This result is 
the opposite of the very goal sought by S. 6 
(106th Congress). 

(10) The expansion of medical malpractice 
liability also would reduce consumer choice 
because it would drive from the marketplace 
many of the innovative and hybrid care de-
livery systems that are popular today with 
American families. 

(11) The provisions of S. 6 (106th Congress) 
that greatly increase medical malpractice 
lawsuits against private health programs 
and employers are an ineffective means of 
compensating for injury or loss given that 
patients ultimately receive less than one- 
half of the total award and the rest goes to 
trial lawyers and court costs. 

(12) Medical malpractice claims will not 
help patients get timely access to the care 
that they need because such claims take 
years to resolve and the payout is usually 
made over multiple years. Trial lawyers usu-
ally receive their fees up front and which can 
be between one-third and one-half of any 
total award. 

(13) Expanding liability lawsuits is incon-
sistent with the recommendations of Presi-
dent Clinton’s Advisory Commission on Con-
sumer Protection and Quality in the Health 
Care Industry, which specifically rejected ex-
panded lawsuits for health plans and employ-
ers because they believed it would have seri-
ous consequences on the entire health indus-
try. 

(14) At the State level, legislatures in 24 
States have rejected the expansion of med-
ical malpractice lawsuits against health 
plans and employers, and instead 26 States 
have adopted external grievance and appeals 
laws to protect patients. 

(15) At a time when the tort system of the 
United States has been criticized as ineffi-
cient, expensive and of little benefit to the 
injured, S. 6 (106th Congress) would be bad 
medicine for American families, workers and 
employers, driving up premiums and reward-
ing more lawyers than patients. 

(b) SENSE OF THE SENATE.—It is the Sense 
of the Senate that— 

(1) Americans families want and deserve 
quality health care; 

(2) patients need health care before they 
are harmed rather than compensation pro-
vided long after an injury has occurred; 

(3) the expansion of medical malpractice li-
ability lawsuits would divert precious re-
sources away from patient care and into the 
pockets of trial lawyers; 

(4) health care reform should not result in 
higher costs for health insurance and fewer 
insured Americans; and 

(5) providing a fast, fair, efficient, and 
independent grievances and appeals process 
will improve quality of care, patient access 
to care, and is the key to an efficient and in-
novative health care system in the 21st Cen-
tury. 

(c) NULLIFICATION OF PROVISION.—Section 
302 of this Act shall be null and void and the 
amendments made by such section shall have 
no effect. 

Mr. GREGG. Mr. President, this 
amendment goes to one of the critical 
issues in the Kennedy health care bill 
that we have been debating for the last 
few days, which is the fact that the bill 
dramatically expands lawsuits in this 
country. 

Our Nation is already far too liti-
gious; 2.2 percent of our gross national 
product goes into lawsuits every year. 
That is literally hundreds of billions of 
dollars every year absorbed in our legal 

system—dollars that could be used 
much more productively. 

Compared to other nations in the 
world, we are the most litigious by far. 
For example, Japan only uses about .8 
percent of its gross national product 
for lawsuits. Canada, our neighbor, 
uses about .5 percent of its gross na-
tional product for lawsuits. These law-
suits that have, for years, been used 
against individuals and manufacturers 
accomplish some good, but in many in-
stances they end up chilling events, 
creating greater costs for consumers 
and causing such things as research to 
be retarded, especially in the area of 
health care. This is a sensitive issue 
because things such as the develop-
ment of new devices and the need for 
doctors to practice defensive medicine 
are issues that are highlighted and ag-
gressively expanded by the expensive 
use of lawsuits. 

Just this week, for example, we saw a 
$4 billion judgment—$4 billion—against 
one manufacturer in this country. That 
type of judgment against a medical 
manufacturer, for example, would end 
up being passed on to the consumers 
through an increase in premiums and 
an increase in the cost of insurance. 

We are as a society simply too liti-
gious. In many areas we as a society— 
as a government—have decided that 
lawsuits should be not cut off but at 
least curtailed to some degree. 

However, the other side of the aisle 
has come forward with a bill which 
would dramatically expand the number 
of lawsuits available in this country. It 
would essentially be the ‘‘Kennedy An-
nuity for Attorneys Act’’ rather than a 
health care bill. This bill, as proposed 
by the other side, would create the op-
portunity for 48 million more incidents 
of lawsuits involving 48 million more 
individuals, which could then be multi-
plied in a geometric progression. 

Let’s just take one situation. Right 
here, we have the example of how 137 
different doctors might treat one sim-
ple type of medical problem, ‘‘uncom-
plicated urinary tract infection.’’ 
There are 82 different treatments from 
137 different treating physicians. If one 
of these doctors picked a treatment 
which didn’t work, under the Kennedy 
bill that would immediately open a 
brand new lawsuit against a variety of 
different individuals, including the em-
ployer, the HMO, and the insurer. That 
lawsuit could be multiplied literally by 
hundreds of different treatments and 
hundreds of different opportunities, be-
cause this bill dramatically expands 
the opportunity for lawsuits. 

Another example of the expansion of 
lawsuit opportunity under this bill is 
this chart. All these different blue lines 
are new regulatory actions which are 
available under the Kennedy bill. 
Fifty-six new causes of action are cre-
ated under this bill. It is truly an ex-
plosion of opportunity for attorneys to 
bring lawsuits. 

There would be a whole new business 
enterprise created in this country, and 
it would be a massive enterprise, the 
purpose of which would be to bring law-
suits under the Kennedy bill. And the 
practical implications of this are that 
the cost of health care in this country 
would go up dramatically. 

The Congressional Budget Office has 
estimated that this bill, the Kennedy 
bill, because of the lawsuit language 
which allows attorneys to go out and 
sue in a variety of different areas— 
which right now they do not have the 
opportunity to sue in—would increase 
the cost of premiums by 1.4 percent. 

What does that mean? That means 
that approximately 600,000 Americans 
would be thrown off the insurance 
rolls. The practical effect of this ex-
pansion in lawsuits is that you would 
see a dramatic expansion in the cost of 
health care in this country and an 
equally dramatic expansion in the 
number of uninsured in this country. 

In addition, the cost of insurance for 
doctors would go up dramatically. 
Under a study done by the doctors’ in-
surance agents—not necessarily the 
HMO insurance agents or the health 
plan insurance agents but, rather, the 
doctors—it is estimated that the pre-
miums on the errors and omissions 
policies of doctors would go up some-
where between 8 and 20 percent relative 
to the ERISA part of their insurance. 

This means we would see a massive 
expansion of defensive medicine being 
practiced. We already know that defen-
sive medicine is practiced excessively 
in this country, which means proce-
dures undertaken not because the doc-
tor believes they have to be under-
taken but they are undertaken to pro-
tect a doctor from a lawyer. We would 
see a massive expansion of this defen-
sive medicine by doctors. 

What does that do? That drives up 
the cost of medicine, and it does very 
little to improve the quality of care. 

Equally important, what we would 
see is a deterioration in the avail-
ability of doctors to practice special-
ties, which are unique and needed in 
rural areas—especially OB/GYN—which 
we have already seen driven out of 
many rural areas in this country be-
cause of the cost of the error and omis-
sions policies. An 8 to 20 percent in-
crease in the cost of those policies 
would have a devastating impact on an 
area of medicine which is already 
underrepresented in the rural parts of 
this country. 

Six-hundred thousand fewer insured 
people, and what do we get for this ex-
pansion in lawsuits? What does the 
consumer get for this huge expansion 
in lawsuits? They get a lot more attor-
neys. There is no question about that. 
They get a lot more wealthy attorneys. 
There is no question about that. They 
will get a lot more attorneys who will 
be able to contribute to the Demo-
cratic National Committee. There is no 
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question about that. The trial lawyers 
love this Kennedy bill. They are enthu-
siastic for this bill. If there is a basic 
beneficiary for the Kennedy bill, it is 
the trial lawyers in this country. That 
is what I call this bill. It is the ‘‘attor-
neys’ annuity bill’’ rather than the Pa-
tients’ Bill of Rights. 

What do the consumers get when 
they get involved in these lawsuits? 
They will get very little. Will they get 
greater care? No. They will have to go 
to court to get care under this bill. A 
lawsuit has to be brought. Do they get 
better results? Absolutely not. The at-
torneys get 54 percent of the recovery. 
That leaves the litigants with a com-
bined 46 percent after this, one-half 
being an economic loss and one-half 
being compensation for pain and suf-
fering. 

It makes very little sense when you 
realize that the only winners under the 
Kennedy bill are actually the attorneys 
in the expansion of lawsuits that will 
occur as a result of the bill. 

So where does that bring us? We have 
come up with a better idea in our bill. 
We say that rather than creating a 
brand new opportunity to create all 
sorts of new lawsuits and add a lot of 
new attorneys to the American cul-
ture, who really add very little in the 
way of productivity—or better medi-
cine, for that matter—let’s let doctors 
take a look at what doctors are decid-
ing for patients. 

Under our bill, a patient, rather than 
having to go to court to have their con-
cerns addressed, gets to have their con-
cerns addressed by, first, a doctor in 
the specialty dealing with the type of 
problem the patient has within the 
clinic or the group by which the person 
is being served. That doctor is inde-
pendent. That doctor makes a decision: 
Did that patient have the right care or 
did that patient have the wrong care? 
Or should that patient get more care? 
If the patient isn’t comfortable with 
that decision, then the patient can go 
outside the clinic, outside the insur-
ance group, and have another doctor, 
who is appointed after having been 
prequalified by a certified either State 
or Federal agency, and have another 
doctor review that patient’s care. 

If that doctor decides that the pa-
tient needs some other type of care— 
something that the clinic or the inter-
ests group did not decide that the pa-
tient should have—then that is bind-
ing. It is binding on the insurance 
group. There is an independent review 
at two different points, one inside and 
one outside, done by doctors who have 
a binding decision on the patient. If the 
patient again is uncomfortable with 
that decision, then the patient can 
bring a suit. But it is limited as to 
amount of damages, and it is limited to 
the cost of the event. 

The practical approach they have put 
forward is to try to get the patient 
care, and get the patient good care and 

efficient care quickly, and make sure 
they have gotten fair treatment and 
they have had a review by the appro-
priate doctors. 

As a result, we reduce the cost of 
health care. As a result, we keep more 
people insured. As a result, we allow 
more people to participate in health in-
surance in this country. As a result, I 
admit that we do not create as many 
opportunities for attorneys to bring 
lawsuits. That is absolutely right. We 
do not create a bill that basically un-
derwrites the legal profession in this 
country. That is absolutely right. We 
assist patients in getting care. 

That is a big difference between these 
two bills. The Democratic bill, the ‘‘At-
torneys’ Annuity Act,’’ the ‘‘Kennedy 
Patients’ Bill of Rights,’’ is essentially 
a bill to promote attorneys. Our bill is 
a bill to promote health care. 

Mr. President, I reserve the remain-
der of my time. 

The PRESIDING OFFICER. The Sen-
ator from Nevada. 

Mr. REID. Mr. President, the fact of 
the matter is, in the United States of 
America, this great country we live in, 
there are basically two groups of peo-
ple who cannot be sued: foreign dip-
lomats and HMOs. That is not the way 
it should be. We are saying HMOs 
should be treated like every other enti-
ty in the United States. 

Today, even an HMO involved di-
rectly in dictating, denying, or delay-
ing care for a patient can use a loop-
hole in what we call ERISA to avoid 
any responsibility for the consequences 
of its actions. The American people 
simply do not support that. ERISA was 
designed to protect employees when 
they lose pension benefits to fraud, 
mismanagement, and employer bank-
ruptcies, which occurred so often dur-
ing the 1960s. 

The law now has the effect of allow-
ing an HMO to deny or delay care, with 
no effective remedy for patients. What 
they are trying to do is strike a provi-
sion from our bill which simply ensures 
HMOs can be held accountable for their 
actions, a responsibility of every other 
industry to consumers. They talk 
about this in vague abstract, as if this 
is some big cabal to change the law. All 
we want to do is make the law apply to 
HMOs. 

Let’s talk about a real person. Flor-
ence Corcoran is an example of the 
need to hold HMOs accountable. She 
lost a baby because the HMO refused 
the doctor’s request for hospitalization 
in the last days of her pregnancy. The 
HMO would pay for only 10 hours of at- 
home care. During the final months of 
pregnancy, when no one was on duty, 
her baby went into distress and died. 
Because Florence received health care 
coverage through an employer, they 
had no recourse or remedy for the 
death of this baby. The HMO was not 
responsible under the law for any cost 
because the Corcorans never incurred 

any medical expenses for the loss of 
their baby. 

The court of appeals—the court that 
is highest except for the Supreme 
Court in this country—said, and I 
quote from a Fifth Circuit Court of Ap-
peals: 

The result ERISA compels us to reach 
means that the Corcorans have no remedy, 
State or Federal, for what may have been a 
serious mistake. This is troubling for several 
reasons. First, it eliminates an important 
check on the thousands of medical decisions 
routinely made in the burgeoning utilization 
review system. With liability rules generally 
inapplicable, there is . . . less deterrence of 
substandard medical decisionmaking. 

In another case, another Federal 
judge, Judge William Young, said: 

ERISA has evolved into a shield of immu-
nity that protects health insurers . . . from 
potential liability for the consequences of 
the wrongful denial of health benefits. 

That is from the case of Andrews- 
Clarke v. Travelers Insurance Com-
pany, decided last year. 

All we want to do is be able to hold 
the HMOs accountable. 

What about the cost of this? We have 
an independent study by Coopers & 
Lybrand that found the cost to be as 
little as 3 cents per person per month. 
We can handle that. That is fairness. 

This is not going to touch off a flood 
of lawsuits. In fact, it will make people 
feel better about their health care and, 
in fact, make health care providers be 
more diligent in rendering adequate, 
complete care to their patients. It is 
not going to create massive lawsuits, 
as Coopers & Lybrand said. 

The Republican provision leaves pa-
tients with no recourse if benefits are 
denied. That is wrong. 

I yield 10 minutes to the Senator 
from North Dakota. 

Mr. DORGAN. Mr. President, it is 
Thursday and most of the week we 
have seen amendments and offerings 
from the majority party that do little 
or nothing for the vast majority of 
Americans. 

The Gregg amendment before us, 
however, is an amendment that would 
do something. It would prevent ac-
countability. It would say that pa-
tients have no right to expect account-
ability on the part of HMOs and the in-
surance companies. 

USA Today, in an editorial, says 
there are ‘‘100 Million Reasons that the 
GOP’s Health Plan Fails.’’ That is the 
number of people not covered by our 
opponent’s health plan. The majority 
of the American people with private in-
surance are not helped by their pro-
posal. 

Now, some of my colleagues say that 
doesn’t matter because the States 
cover these folks. Mr. President, 38 
States don’t guarantee access to spe-
cialists; 48 States don’t hold plans ac-
countable; 29 States don’t provide for 
continuity of care; 39 States don’t pro-
vide for omsbudsmen; 27 States don’t 
provide a ban on financial incentives to 
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limit care. The fact is, the argument 
that the States do this is a specious ar-
gument. 

Let me go back to a couple of cases 
I have described in the past to illus-
trate my point. I know some here in 
the Senate say this debate is not about 
individual cases, but I disagree. Ethan 
Bedrick was born in circumstances 
that were devastating, the umbilical 
cord wrapped around his neck causing 
partial asphyxiation. Consequently, he 
was born with cerebral palsy and was a 
spastic quadriplegic. He began to get 
therapy. 

At age 14 months, the HMO said: We 
are going to cut back on Ethan’s ther-
apy. 

The doctor said: You shouldn’t cut 
back on the therapy. Ethan has a 
chance to be able to walk by age 5. 

The HMO says: A 50 percent chance 
of being able to walk by age 5 is mini-
mal or insignificant. Therefore, we 
won’t pay for it. 

Now, is somebody going to protect 
Ethan? Does anything proposed by any-
one on the other side of the aisle in the 
last 3 days solve this problem? The an-
swer is no. In nothing they proposed 
can they say they will have solved this 
problem—not just for Ethan but for all 
the other little Ethans in our country. 
They will deny him the rights that he 
ought to have. 

What about Jimmy Adams? We had a 
big debate yesterday about emergency 
care. One of my colleagues stood up 
and said little Jimmy would be covered 
under their amendment. That is not 
the case. Jimmy Adams got sick with a 
104 degree fever in the middle of the 
night. His mother and father called the 
HMO. They were told to go to the Scot-
tish Rite Hospital way across the city 
of Atlanta. 

Where is it? the mother asked. 
Find a map, she was told. 
So they got in the car at 2 in the 

morning and headed for Scottish Rite 
Hospital. They passed the first hos-
pital, they passed the second and third 
hospitals—because they were not au-
thorized to go to these emergency 
rooms by their HMO. An hour into the 
trip, they pulled into Scottish Rite 
Hospital, having passed three emer-
gency rooms because the HMO 
wouldn’t have paid for Jimmy’s care 
there. At that point, Jimmy Adam’s 
heart had stopped. They were able to 
get his heart restarted. They intubated 
him. He was a very sick young man. He 
survived. However, gangrene from that 
episode caused Jimmy to lose both of 
his hands and his feet. 

This is young Jimmy without hands 
or feet. He passed three emergency 
rooms because the HMO said: You have 
to be in a car an hour to go to the 
emergency room we will pay for. 

Is there anything offered by anybody 
on the other side yesterday that would 
have solved this problem? The answer 
is no because Jimmy’s family is en-

rolled in an HMO that would not be 
covered under our opponent’s proposal. 
No emergency room proposition offered 
by anyone over there, even though it 
was described in wonderful terms, 
would have done anything to help the 
Jimmy Adamses in a good many States 
in this country. 

If you think that is wrong, I chal-
lenge anyone to tell me how you will 
receive this protection if you are 
among the 100 million not covered 
under the majority’s bill and live in a 
State that doesn’t have this coverage. 
That is the problem with the proposal 
by the majority party. 

Let me give another example. This 
case deals with the issue of who deter-
mines what care is medically nec-
essary, doctors or insurance company 
bureaucrats. This example was used by 
Dr. GREG GANSKE, a Republican Con-
gressman from Iowa, who happens to be 
a reconstructive surgeon. This is a pic-
ture of a child with a very serious med-
ical problem, a cleft lip. Dr. GANSKE 
contacted his colleagues in reconstruc-
tive surgery, and Mr. President, he 
found that 50 percent of them had cases 
such as this denied. In cases dealing 
with reconstructive surgery, 50 percent 
had cases denied because they were not 
medically necessary. 

Think of that. Think of being the 
mother or father of this young child 
and being told reconstructive surgery 
is not medically necessary. Ask your-
self whether you think that is reason-
able. Yet it happens in this country 
and will happen again under the Repub-
lican bill because they do not allow a 
patient’s doctor to determine what is 
medically necessary. 

Let me show you another picture of a 
child with the same cleft lip problem. 
Now let me show Members what hap-
pens when reconstructive surgery gives 
this young child a chance, an oppor-
tunity. Here is the same child. Take a 
look at what someone decides is ‘‘medi-
cally necessary’’ and what it will mean 
to this young child’s life. This picture 
demonstrates what reconstructive sur-
gery can do for this wonderful child. 

As these real cases illustrate, this de-
bate is not about theory. It is not 
about arguing the terminology in some 
half-baked plan that doesn’t do much. 
It is about providing assurance and 
guarantees to people in this country. 
Help this young child. Provide protec-
tion for Jacqueline Lee who fell off a 
cliff 40 feet, fractured her body in three 
places, and unconscious, is 
helicoptered to an emergency room. 
She is unconscious, out cold on a 
gurney. She survives and then is told 
by her HMO that she did not get prior 
approval for her emergency room visit 
and therefore they will not pay it. 

Or Ray, the father who, with tears in 
his eyes, told about Matthew, his 12- 
year-old son, who lost his battle with 
cancer because they were forced to 
fight both the cancer and the insurance 

company to provide for the treatment 
necessary to try to save him. Ray says, 
‘‘We could not fight cancer and the in-
surance company at the same time, 
and it is not fair to ask us to do it.’’ 

I say this to you, those who say you 
are providing wonderful protection— 
you are not. This editorial says you are 
not and we know you are not and you 
know you are not. Mr. President, 100 
million people are left out of your plan 
and you say: Yes, they are left out of 
our plan but the States cover them. 
They do not and you know they do not. 
Medical necessity? Emergency room? 
OB/GYN? Go down the list and then tell 
the American people, tell these chil-
dren, tell the women, tell the families 
why you do not think they ought to be 
covered. 

This last amendment says to pa-
tients, we do not think you ought to be 
protected, but we certainly think we 
ought to provide protection to the in-
surance companies. We certainly think 
insurance companies ought to be given 
protection and patients should be de-
nied the right to hold them account-
able. 

My colleague talks about lawsuits. It 
is interesting. Texas passed a statute 
allowing consumers to hold HMOs ac-
countable a couple of years ago. There 
has been one lawsuit, I understand— 
perhaps by now two or three. Where is 
the blizzard of lawsuits our opponents 
predict when you make health care 
providers accountable? 

Every Medicare patient in this coun-
try has the basic protections we are 
proposing in our Patients’ Bill of 
Rights. Every Medicaid patient in this 
country has the same protections, and 
every Federal employee and every Sen-
ator sitting on this floor has these pro-
tections. 

But we have folks in this Chamber 
who decide it might be good enough for 
Senators, they voted for it for Medi-
care, but it is not good enough for the 
rest of the American people. And the 
result is too many cases, too many 
children, too many Jimmy Adamses 
whose parents decide they have to com-
ply with the rules because they do not 
have the money. 

I remember the first time I saw an 
entertainer use the moon walk. It 
made him look as if he was moving for-
ward when instead he was moving 
backwards. I see that on the floor of 
the Senate in this debate. People offer 
proposals when they want people to be-
lieve they are making progress, but in 
reality, they are not doing anything or 
maybe even moving backwards. That is 
not going to work in this debate. This 
debate is not about theory. It is about 
people’s lives, about their medical 
treatment. It is about providing pro-
tection for hardworking Americans 
who have insurance and think they are 
protected with decent health cov-
erage—only to discover at 2 a.m. that 
they do not have access to an emer-
gency room. 
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The PRESIDING OFFICER (Mr. 

SANTORUM). The Senator’s time has ex-
pired. 

Mr. DORGAN. I thank the Senator 
from Nevada for the time and yield the 
remainder of my time. 

The PRESIDING OFFICER. The Sen-
ator from New Hampshire. 

Mr. GREGG. Mr. President, I will 
yield to the Senator from Alabama in a 
second. I do want to point out the Sen-
ator from North Dakota, although well 
informed in most instances, on the 
issue of suing health care plans of Sen-
ators he is not informed. The fact is, 
under our plan we cannot sue the in-
surer. We are limited in our rights to 
sue, and our ability to recover is also 
significantly limited—in fact, about 
the same way it is limited in our bill. 
I would point that out as a point of 
clarification. 

The Senator from Alabama. 
Mr. SESSIONS. I thank the Senator 

from New Hampshire. I will delay my 
general remarks. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. GREGG. I yield the Senator from 
Alabama 10 minutes. 

The PRESIDING OFFICER. The Sen-
ator is recognized for 10 minutes. 

Mr. SESSIONS. Mr. President, I will 
delay my overall remarks on this mat-
ter to deal precisely with some of the 
examples that have been cited. 

There are a number of provisions in 
the law that allow the containment of 
lawsuits. Workman’s comp—if a person 
is injured on the job, there are very 
limited matters for which they can sue. 
They do not have to prove negligence. 
They get compensation. They have a 
lot of advantages. They also are not 
able to sue their employer under those 
circumstances. Federal employees, in-
cluding Senators, are not able to sue. 

But let me say this, first and fore-
most, this is not a step backwards. 
Right now we have this limitation on 
lawsuits—not a banning of lawsuits, 
but a limitation on lawsuits under Fed-
eral law. This legislation will increase 
significantly the power of individual 
patients to protect their rights against 
HMOs. It does change existing law. It 
does move the bar much lower for pa-
tients, in a way that makes sense, that 
keeps costs to a minimum, but im-
proves their access. Now we talk about 
offering a 2- or 4-year lawsuit in ex-
change for the plan we have proposed 
that would allow immediate access to a 
panel of medical experts to review your 
claim. 

Let me mention some of the special 
cases that were discussed previously. 
There was a case in which the HMO had 
denied therapy. Under our bill, you 
would have the existing rights we have 
today to go to court, but in addition to 
that, you would have an internal re-
view process by the insurance provider. 
In addition to that, you would be able 
to have an independent external review 

of your claim that this therapy is need-
ed. It would require, and provide for, a 
person with expertise in that medical 
specialty who is independent of the 
plan. That is a major step forward for 
the rights of patients. We do not need 
to foster a jackpot justice mentality 
when we can get prompt, professional 
care. 

With regard to the Jimmy Evans sit-
uation, what will our bill do for that? 
Obviously, this matter has been dis-
cussed over and over again. It hurts me 
to see the emotional arguments made 
that ignore what this bill provides. 
This bill says you could use a ‘‘prudent 
layperson’’ standard on emergency 
care. That means, if you believe your 
child needs to stop at the first hospital, 
you can stop there. A prudent 
layperson means the parent, using nor-
mal good judgment, is allowed to use 
that judgment about where to go in an 
emergency. 

With regard to problem of cleft pal-
ate and medical necessity—we have, 
and have provided for, new require-
ments on HMOs. Ultimately, there 
would be an independent, medical ex-
pert to review that claim. Surgery for 
cleft palate is not going to be denied. 
That is pure scare tactics, and it is of-
fensive to me to suggest that. You can 
still go to court, at any rate, for the 
cost of the benefit denied and still get 
coverage for the medical care you need. 
So I would say that really is discour-
aging. 

With regard to the fundamentals of 
the appeals process, you do have to 
have a decisionmaking process in any 
complex contractual relationship. How 
are we going to do it? There is a clear 
choice. As a matter of fact, many have 
already discussed this. Friends on the 
other side of the aisle have said from 
the beginning that the biggest dif-
ference between our parties bills is the 
question of how to handle the liability 
issue. They want to add new lawsuits 
not provided for under current law to 
allow increased lawsuits. We want to 
increase the ability of patients to get 
prompt, cost-free, independent medical 
reviews for benefits denied when they 
need it. 

I have heard doctors express to me 
they do not like dealing with bureau-
crats when they need to talk about 
what kind of treatment their patient 
needs. They are frustrated about that. 
So this bill says: That is not good 
enough, HMO; if you cannot respond 
promptly to a physician’s request that 
the patient receive a certain type of 
treatment, you are going to have to 
provide an independent, external ex-
pert, with a specialty related to that 
patient’s particular medical problem, 
who can make a decision that is bind-
ing on the HMOs but not on the pa-
tient. Let me emphasize, it is binding 
on the HMO. If that expert says this 
treatment is needed, then it must be 
provided immediately. 

I think these are the protections we 
want to provide. 

This appeals process is a good plan. 
Basically, if a patient is denied a ben-
efit, he or she can call the HMO for an 
internal review. If that is not satisfac-
tory, he or she can demand an external 
review by an independent medical ex-
pert. Even after that, they still main-
tain the right to sue—a right which ex-
ists today. 

I think this is a very good policy. As 
a matter of fact, the Senator from Mas-
sachusetts who was here in 1973 pointed 
out the obvious when he supported the 
establishment of HMOs. He said in his 
remarks on the Senate floor at that 
time these words: 

Medical malpractice litigation has become 
an onerous and protracted means to resolve 
medical malpractice disputes. The costs are 
escalating with less of the medical insurance 
premium dollar going to compensate the in-
jured party. The delays in resolving such dis-
putes average up to 41⁄2 years from filing of a 
lawsuit. Litigation has failed to provide an 
efficient means to achieve a fair result for 
all concerned. 

And I say amen to Senator KENNEDY. 
He was correct about that. This is not 
working. It is not the way we can as-
sure prompt care and responses to pa-
tients, doctors and injured parties 
when they need help. 

Senator KENNEDY went on to say: 
Litigation of medical malpractice claims 

have not been an effective method to mon-
itor quality health care standards. 

I agree with that also. 
I believe the plan proposed by the Re-

publicans provides for a prompt, profes-
sional, low-cost, independent deter-
mination of disputes. Make no mistake 
about it, lawsuits are expensive. It 
takes 25 months—4 years, as Senator 
KENNEDY says—to bring one to a con-
clusion. Lawyers charge $200 plus an 
hour. The plaintiffs’ lawyers charge a 
40- to 50-percent contingent fee. That 
means if the plaintiff receives $100,000, 
the lawyer gets $50,000. If the plaintiff 
gets $1 million, the lawyer gets 
$500,000. The lawyers have junior part-
ner lawyers, paralegals, law clerks, and 
secretaries who work with them. They 
take deposition after deposition after 
deposition. Medical experts are called. 
Testimonies, reports, and legal re-
search have to be prepared. Court ap-
pearances, pretrial hearings, discovery 
conferences have to be arranged and 
briefs have to be filed. 

There is a burden on the courts when 
you have lawsuits. We pay the judges 
salaries. The more these cases are 
given to them to handle, the more 
judges we need to handle them. The 
judge has law clerks. Federal judges 
have at least two law clerks each, bail-
iffs, U.S. marshals, and court clerks to 
handle the cases—all of whom are paid 
for by the taxpayers. This does not in-
clude jurors and witnesses. Let’s not 
forget the cost of the courtroom. Go to 
your courthouse and find out how 
much a courtroom costs to build. Fig-
ure it out on a weekly basis. 
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These cases go on for 1 year, 2 years, 

or even 4 years before they ever reach 
a conclusion. 

That is not the way to help patients 
who need help. Some will win millions 
of dollars and some will win nothing. I 
will tell you what else will happen. It 
will be routine for plaintiff lawyers, to 
sue a doctor or hospital—which they 
can already do, make no mistake. Cur-
rently, if a physician treats you im-
properly or the hospital commits an 
act of negligence or a willful act of 
wrongdoing, you can sue them. Now we 
are questioning whether you can sue 
the insurance company for these kinds 
of problems. 

We have made progress in allowing a 
good review, a tough new review proc-
ess. The Kennedy plan is fatally flawed. 
We must not allow his plan to happen. 
President Clinton’s own hand-picked 
34-member Advisory Commission on 
Consumer Protection and Quality in 
the Health Care Industry refused to put 
liability reform or the Democratic li-
ability plan in their bill when they did 
their report for the President. They did 
that for a reason. They considered the 
issue and decided it was not wise. 

Meanwhile, for some reason the 
President and the Democratic Members 
have changed their minds. I suspect 
they have talked with their trial law-
yer friends in the meantime and have 
been convinced they ought to go along 
with this new proposal. 

It is not just the President’s own re-
view commission that has rejected li-
ability expansion and more lawsuits, 
but major newspapers in this country 
as well. 

The Los Angeles Times: 
Bad medicine for both employees and em-

ployers driving up premiums. 

The New York Times: 
Jury awards in State courts for mal-

practice are—— 

The PRESIDING OFFICER. The Sen-
ator’s time has expired. 

Mr. SESSIONS. I ask unanimous con-
sent for 1 additional minute. 

Mr. GREGG. I yield 1 minute. 
Mr. SESSIONS. The New York 

Times: 
Jury awards in State courts for mal-

practice are notoriously capricious and do 
more to reward lawyers than patients. 

The Washington Post: 
The threat of litigation is the wrong way 

to enforce rational decisionmaking. 

This is a terrible idea. It is the wrong 
direction to go. It will add expense 
throughout the system and will not 
benefit patients by getting them care 
when they need it. This bill, as pro-
posed, which I support, will do that. It 
will give patients immediate relief and 
expert evaluation of their claims. 

I thank the Chair and yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Nevada. 
PRIVILEGE OF THE FLOOR 

Mr. REID. Mr. President, I ask unan-
imous consent that the privilege of the 

floor be granted to the following indi-
viduals: Kathryn Vosburgh and Jen-
nifer Barker who are interns with Sen-
ator BYRON DORGAN of North Dakota. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. REID. On behalf of the minority, 
I extend 10 minutes to the Senator 
from Illinois, Mr. DURBIN. 

The PRESIDING OFFICER. The Sen-
ator from Illinois is recognized for 10 
minutes. 

Mr. DURBIN. I thank the Senator 
from Nevada. 

Mr. President, this is the heart of the 
debate. This is what the Patients’ Bill 
of Rights is all about. The insurance 
companies hate the idea of being sued 
in court as the devil hates holy water. 
They do not want to be held account-
able for their actions. They want to be 
protected so they can make the wrong 
decision when it comes to medical care 
for American families and never be 
held accountable. 

The amendment being offered on the 
Republican side is an effort to take 
away from 123 million Americans the 
right to hold health insurance compa-
nies accountable. That is the bottom 
line: 123 million Americans will be de-
nied an opportunity to go to court 
when a health insurance company 
makes a decision which costs them 
their health or their life. 

Most people are stunned to know 
that you cannot take a health insur-
ance company to court. Since 1974, a 
Federal law has protected health insur-
ance companies from being sued. 

What does that mean? When your 
doctor wants a certain procedure, a 
certain medicine, a certain specialist 
for your good or the good of your fam-
ily, and that doctor is overruled by a 
health insurance company bureaucrat, 
the doctor is the only one who will be 
taken to court, not the health insur-
ance company. 

If we pass nothing else in this Pa-
tients’ Bill of Rights but this section 
which says health insurance companies 
will be held accountable in court, it 
would be a major victory for America. 
I trust the judgment of 12 citizens of 
this country in a jury box to decide the 
fairness and legality of an issue. Obvi-
ously, the Republican side does not. 
They do not want the health insurance 
companies to go to court. They do not 
want them to face a jury. They do not 
want them to be held accountable. 

This party, which parades and tri-
umphs values and responsibility does 
not want to hold the health insurance 
companies responsible in the most 
basic form of adjudication in our coun-
try: a jury of your peers. 

Oh, they make a lot of arguments 
about, oh, we are just gilding the lily 
and feathering the nests of all these 
trial lawyers. That is not what it is all 
about. You know it and all America 
knows it. 

The health insurance companies, 
with the Republican majority, are de-

termined to stop 123 million Americans 
from ever having a day in court. Ever. 

For the last 2 days, Senator KEN-
NEDY, Senator REID, and all of my col-
leagues have brought stories to the 
floor—chilling, heartbreaking stories. 
Here is one. Florence Corcoran. Let me 
quote Florence Corcoran: 

They let a clerk thousands of miles away 
make a life threatening decision about my 
life and my baby’s life without even seeing 
me and overruled five of my doctors. They 
don’t get held accountable. And that’s what 
appalls me. I relive that all the time. Insur-
ance companies don’t answer to nobody. 

That is what Florence Corcoran says: 
‘‘Nobody knows about ERISA,’’ this 
Federal law that protects health insur-
ance companies. 

If you are listening to the debate, 
you would think: Well, surely there 
must be a long roster of companies in 
America that receive the same kind of 
immunity from liability that cannot be 
brought to court. No. This is it, folks. 
This is the only sector of the American 
economy—maybe the only sector in 
America—that is going to be allowed to 
be held above the law. 

The Republican majority and the 
health insurance industry are deter-
mined to protect their immunity from 
a lawsuit so that Florence Corcoran, 
when her life and the life of her baby 
were threatened by the decision of a 
health insurance company, can’t even 
take that health insurance company to 
court. 

The Senator from Alabama gets up 
and talks about: Oh, this legal system, 
it is so expensive. It takes so long. Let 
me tell you, when it is your life or the 
life of your baby, and this is the only 
place to turn, this is where you will 
turn. Yes, you will go to a lawyer be-
cause you are not wealthy, who will 
charge a contingency fee, meaning if 
he wins he gets paid; if he loses, he 
does not. That is part of the American 
system. 

How many times, day in and day out, 
do we hear about these cases—simple, 
ordinary Americans, living their life, 
doing what they are suppose to do, pay-
ing their taxes, going to work every 
day. They get caught up in a situation 
where someone’s negligence or wrong-
doing hurts them. It could be an acci-
dent; it could be medical malpractice; 
it could be a decision by a company 
that was just plain doing wrong. 

Where do you turn? You write a let-
ter to your Senator. That isn’t worth 
much, I will tell you. We will read it. 
We will write a reply. But if you want 
justice in America, then you have a 
chance to go in the court system. But 
the Republican majority says, no, close 
the door to America’s families so that 
they cannot hold health insurance 
companies accountable in court. 

For the last 2 days, we argued about 
all the outrages in these health insur-
ance policies, that you can’t go to the 
nearest emergency room when someone 
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in your family is hurt, that you can’t 
go to the specialist your doctor wants 
you to go to—the cases go on and on 
and on—and we try, item by item, to 
make these health insurance plans 
more responsive to the reality of life 
and more responsive to the medical 
needs of Americans. 

But let me tell you this. All of those 
amendments, all of those votes not-
withstanding, this is the bottom line. 
This will change the mentality of these 
health insurance companies that say 
no, because they are driven by the am-
bition for greed and profit, say no over 
and over, regardless of the outcome. 

The Cortes family from Elk Grove 
Village, IL, their tiny little baby, Rob, 
who is now 1 year old, has spinal mus-
cular atrophy. For a year they tried to 
keep their family together with this 
little boy on a ventilator at home—on 
a ventilator at home. They have been 
fighting this disease, and every week 
they fight the insurance companies. 
Will they cover this care? Will they 
cover this drug? The battle goes on and 
on. 

Mark my words—and I say this to my 
Republican colleagues—if that health 
insurance company knew their deci-
sions would be judged by 12 of their 
peers, 12 American citizens, sitting in a 
jury box, I bet the Cortes family would 
get a lot better treatment. You know 
they would. They know they would be 
held accountable. 

But the health insurance industry 
and the Republican majority does not 
want the 123 million Americans to ever 
have a day in court when it comes to 
these health insurance decisions. Their 
arguments are as weak as they can be. 

The State of Texas passed a patients’ 
bill of rights. They said you could take 
the health insurance company to court 
for certain insured people in Texas. 
You would think, from the arguments 
on the Republican side, that the sky 
fell on Texas 2 years ago. It did not 
happen. You know how many lawsuits 
have been filed since this law was en-
acted, a law which Governor Bush ve-
toed, but the legislature overrode his 
veto? Three lawsuits—three lawsuits in 
2 years. Does that sound as if we are 
flooding the courts? 

But I will tell you something. In that 
State, for those who are protected by 
that law, I will bet you there has been 
a change in the way they do business. 

Let me give you a quote from a 
health insurance executive. This is 
from the Washington Post. 

. . . currently, ‘‘We would charge the same 
premium to a customer with the ability to 
sue as we do to those who do not have the 
ability to sue.’’. . . 

This is from Aetna. Have you picked 
up the Washington Post lately? Two- 
page ads every day begging us not to 
vote for the Patients’ Bill of Rights— 
Aetna sponsors them, full-page ads. 
But their spokesman said: 

Why? Those judgments to date have been a 
very small component of overall health care 
costs. 

That is what Mr. Walter Cherniak, 
Jr. of Aetna said. 

So the argument that this was going 
to flood the courts did not happen. It 
did not happen in Texas. As to the ar-
gument that it is going to raise pre-
miums, according to a man who does 
this for a living, it makes no difference 
in the premium charged for those in-
sured who have the right to sue and 
those who do not. 

Take a look at some of the numbers 
that have come out in terms of the es-
timated costs of increases in premiums 
if there is a right to sue. How much is 
it going to go up? The Republicans 
argue it is going to skyrocket. The 
Congressional Budget Office estimated 
the impact on premiums to be 1.4 per-
cent; Multinational Business Services, 
less than 1 percent; Muse and Associ-
ates, a private firm, they say .2 per-
cent. 

Is it worth a quarter a month to you 
as an American with a health insur-
ance policy to have the right to go to 
court when it is your baby’s life? 

The PRESIDING OFFICER. The time 
of the Senator has expired. 

Mr. DURBIN. I say to my colleagues, 
this is the key vote on the Patients’ 
Bill of Rights. This is a vote about 
whether 123 million Americans will be 
precluded from court by the Repub-
lican majority and the health insur-
ance industry. 

The PRESIDING OFFICER. The Sen-
ator from New Hampshire. 

Mr. GREGG. I simply note ERISA 
does not cover 123 million Americans, 
so the Senator from Illinois is incor-
rect. 

I yield to the Senator from Iowa 10 
minutes. 

The PRESIDING OFFICER. The Sen-
ator from Iowa is recognized for 10 
minutes. 

Mr. GRASSLEY. Mr. President, this 
is a Democratic leadership war on 
health insurance coverage. This is 
their proposal to subject employer- 
sponsored health plans, and thus em-
ployers, to lawsuits. As a member of 
the Judiciary Committee, I have 
worked for tort reform throughout my 
tenure in Washington. I believe our 
tort system is badly broken, so it will 
come as no surprise that I have grave 
reservations about sending more dis-
putes into it. 

First, the big picture: The prolifera-
tion of lawsuits has damaged the effi-
ciency, effectiveness and integrity of 
America’s civil justice system. Almost 
as bad, it is injuring the nation’s econ-
omy. Now, our Democratic colleagues 
propose to declare a ‘‘new gold rush’’ 
for the legal industry, this time in the 
area of health insurer liability. And 
the harm that results from doing so 
will not be limited to our judiciary or 
our economy—it will harm our health. 
It’s downright unhealthy for America. 
Is that an overstatement, Mr. Presi-
dent? Well, people with health insur-

ance are likely to have better health 
than those without it. If the Democrats 
are now saying that insurance coverage 
doesn’t affect health status, then 
they’ll have to explain why they keep 
coming up with all kinds of ideas on 
how to insure people. Five years ago, 
they thought insurance coverage was 
important—so much so that they want-
ed the government to insure everyone. 
Of course, even with a Democratic 
President and Democratic control of 
both Houses of Congress, they didn’t 
manage to do it. It’s funny how we 
don’t hear about that effort anymore, 
but it’s certainly not because we solved 
the problem. 

The President acknowledged the 
problem of the uninsured again when 
he proposed to allow people under age 
65 to buy their way into the Medicare 
program. By the way, with a hefty sub-
sidy from other Americans under age 65 
who pay payroll taxes. Why does the 
President propose this unless he thinks 
insurance coverage will improve peo-
ples’ health status. Health insurance 
coverage is not an end unto itself, but 
a means to an end, and the end is bet-
ter health. So when the Democrats pro-
pose things that will lessen health in-
surance coverage, and thus harm the 
health of the American people, we need 
to ask why. 

Some argue that liability laws are a 
good way to guarantee quality of care. 
We’re certainly not hearing much from 
the other side in this debate about 
quality, but objective people think 
that ensuring quality of care should be 
the point of patient protection. I care a 
great deal about health care quality, 
let me tell you about research that has 
been done in the context of medical 
malpractice. These studies, particu-
larly the well-known Harvard study, 
tell us that the medical liability sys-
tem is simply not an effective way to 
ensure quality. There is a tremendous 
mismatch between incidents of mal-
practice, on one hand, and the lawsuits 
that are brought, on the other. For 
many reasons, instances of substandard 
medical care often do not give rise to 
lawsuits, while many lawsuits that are 
brought are groundless. In the mal-
practice context, it is not feasible to 
have immediate appeals of physicians’ 
decisions when they make them, so 
we’re stuck with the tort system. 

But when we talk about insurance 
coverage decisions, we do have an al-
ternative to lawsuits. We can have im-
mediate, independent, external reviews 
of these decisions. We can do better 
than lawsuits after-the-fact. That’s 
what our Republican Patients’ Bill of 
Rights will do. It will get patients’ 
claims decided when the patient needs 
the care. Isn’t that the best thing for 
the patient? Yes—but it’s not the best 
thing for the lawyers, and that’s why 
we’re here today. 

Mr. President, the other day, I heard 
a Senator note that only a handful of 
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medical malpractice cases have ever 
been tried to a jury in his state. His 
point, apparently, was the lawyers 
don’t really bring lawsuits: just a 
myth. Well, I am certain that the 
former trial lawyers in this body un-
derstand that defendants in cases 
sometimes pay out money in settle-
ment of a claim, whether the claim was 
well-founded or not. Where do my col-
leagues believe that the money comes 
from? It comes out of the pockets of 
the people who buy tht good or service, 
obviously. 

In medical malpractice cases, the 
cost of medical settlements, just like 
the cost of jury verdicts, is paid for by 
you and me. We pay in two ways: high-
er prices for medical services, and 
higher insurance premiums. When my 
friends on the other side say that cre-
ating a right to sue health plans some-
how will not bring about more law-
suits, they should pay more attention 
to what their trial lawyer allies are up 
to. Who knows, maybe if they took a 
look at what trial lawyers are doing to 
our economy, they’d have second 
thoughts about supporting them all the 
time. 

Let’s see what an objective source 
says. The Congressional Budget Office 
has noted that the lawsuit provision of 
the Democrat proposal is, by far, the 
most expensive single item in their 
bill. More than anything else they are 
proposing, this liability piece is what 
will drive people out of their insurance 
coverage into the ranks of the unin-
sured. That’s a high price to pay to 
keep the lawyers happy. 

Employers are not required by law to 
offer health insurance coverage to 
their employees. There are tax advan-
tages for employers to do so, but we’re 
finding that those aren’t enough. More 
and more employees are dropping cov-
erage for their employees. That’s not 
an opinion, that’s a fact. My friends 
across the aisle have repeatedly noted 
that many liberal advocacy groups sup-
port their version of patient protec-
tions. Those groups have every right to 
get involved in this debate, and I’m 
glad that they are. But my point is 
that most Americans don’t work for 
liberal advocacy groups. In fact, very 
few do. I’ll also note that most Ameri-
cans don’t work for plaintiffs’ law 
firms. 

Even if you’re anti-business, you 
have to admit that businesses provide 
health insurance coverage to most 
Americans, and businesses are in a po-
sition to discontinue that coverage. 
The businesses that most Americans do 
work for, both large and small, are tell-
ing us that the Democratic bill will 
force many of them to drop coverage 
for employees; hence adopt the Repub-
lican Patients’ Bill of Rights instead. 

Let’s keep our eye on the ball. There 
are two goals that we should be trying 
to achieve. One is to ensure that people 
get the appropriate health care to 

which they are entitled under their in-
surance coverage. But the 2nd goal is 
to avoid taking that very insurance 
coverage away. There are many times 
in politics when it’s impossible to 
achieve two goals at the same time, 
but we can this time. We have a Repub-
lican approach that achieves both 
goals. I call on my colleagues to sup-
port this approach, and to resist the 
temptation to join the other side’s war 
on health insurance coverage. 

Mr. KENNEDY. Mr. President, I yield 
3 minutes to the Senator from New 
Jersey. 

The PRESIDING OFFICER (Mr. 
VOINOVICH). The Senator from New Jer-
sey. 

Mr. TORRICELLI. Mr. President, in 
the last few days, the Senate has re-
vealed a lot about itself and where it 
stands. 

Members of the Senate have had a 
chance to respond to the needs of 
American women in allowing OB/GYNs 
to be their primary health care pro-
vider, and they failed. Members of the 
Senate have had a chance to protect 
traveling Americans across the coun-
try, allowing access to emergency 
rooms, and they declined. Americans 
have asked that doctors make final 
medical judgments. That issue was 
brought to the Senate. The Senate de-
clined. 

Senator DURBIN now brings to the 
floor of the Senate one last chance for 
the Senate to do something fair and de-
cent for the American people in this 
plan to protect people in Health Main-
tenance Organizations—to give them 
the right afforded every other Amer-
ican with every other industry to bring 
their grievance to a court of law. 

It is ultimately the choice between a 
Patients’ Bill of Rights or an insurance 
protection plan. If we fail, make no 
mistake about it, this debate and this 
vote will be noted for the fact that the 
Senate balanced the interests of 120 
million Americans against several 
dozen insurance companies and made 
the wrong choice. 

In a nation in which we pride our-
selves on access to the system of jus-
tice and equal rights for all people in 
this land, there are two privileged 
classes. By international treaty, for-
eign diplomats cannot be sued; and by 
ERISA, insurance companies in the 
health insurance industry cannot be 
sued. Here is a chance to reduce that 
list and make insurance companies and 
those responsible for our health ac-
countable like everybody else. 

Every small business in America is 
responsible if they do damage to a cus-
tomer, every dry cleaner, every truck-
ing company, every mom and pop 
store. This industry, and this industry 
alone, is treated differently. 

Under the Republican proposal, that 
status quo is protected. 

Under Mr. DURBIN’s amendment, they 
will be held accountable. As other 

Members of the Senate, I have heard 
constituents come forward where an 
HMO has failed to diagnose cancer in a 
small child and months later, because 
they could not get access to an 
oncologist, a leg or an arm is lost. Tell 
that parent they cannot go to court. 

The PRESIDING OFFICER. The time 
of the Senator has expired. 

Mr. TORRICELLI. This is a great op-
portunity to provide fairness and ac-
cess. It is the last chance to do some-
thing decent in this debate for the 
American people. 

Mr. KENNEDY addressed the Chair. 
The PRESIDING OFFICER. The Sen-

ator from Massachusetts is recognized. 
Mr. KENNEDY. Mr. President, I yield 

myself 8 minutes. 
The longer this debate goes on, the 

stranger I find those who are sup-
porting the Republican proposal. Their 
basic proposal started out costing $1 
billion. They will have the agreement 
later this morning, with the accept-
ance of the long-term care credit, that 
will end up costing $13.1 billion—$1 bil-
lion for patient protections; 100-percent 
deductibility, $2.9 billion; liberalized 
MSAs, $1.5 billion; flexible spending ac-
counts, $2.3 billion. That adds to $7.7 
billion. And the deductibility of long- 
term care is $5.4 billion, according to 
the Senator from Oklahoma. That is 
$13.1 billion, and not a cent of it is paid 
for. 

Their proposal has gone from $1 bil-
lion to $13 billion. Our proposal, ac-
cording to CBO, is approximately $7 
billion, which represents the 4.8 per-
cent figure from CBO. I certainly hope 
we won’t hear any more about the cost 
of our proposal from our good friends. 
That was a hot button item. It didn’t 
have anything to do with protecting 
patients, but it was a hot button item. 

Secondly, I hope we won’t hear any 
more about one-size-fits-all. We lis-
tened to that line for 3 days. We will 
probably hear it later in the course of 
debate on many different measures. 
‘‘We don’t want a solution of one-size- 
fits-all.’’ Our good friend, Senator COL-
LINS from Maine, used that 10 times in 
her presentation. We are having a one- 
size-fits-all with the Republican pro-
posal because, effectively, they are ex-
cluding the States from making their 
own determination as to what actions 
the state might take in holding people 
accountable. The Republican proposal 
can be labelled ‘‘one-size-fits-all’’ if 
they are successful on this measure. 

They are saying to every State in the 
country: No, you cannot provide the 
remedies you would like for mal-
practice by those making health care 
decisions. We have one industry in this 
country that is going to be sacred, one 
industry that will not be held respon-
sible. You can continue to sue doctors, 
but we will not permit any State in 
this country to determine whether you 
can sue your HMO. 

That is an extraordinary position for 
our good friends, the Republicans, who 
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are always talking about one-size-fits- 
all, who are always saying that Wash-
ington doesn’t always know best. I 
hope we are not going to continue to 
hear, ‘‘Washington doesn’t know best. 
The people in the hinterlands know 
what is going on. They can make up 
their minds in the States. The States 
are the great laboratories for innova-
tion and creativity.’’ 

I can give those speeches, but they 
are wiping that out with this par-
ticular amendment. As the Senator 
from Illinois pointed out, this amend-
ment is so basic and fundamental in 
protecting American citizens. 

Even my good friend from New 
Hampshire has addressed this issue—I 
am sure he expected to hear this, but 
he ought to hear it as one of the prin-
cipals, and now as acting manager. 
Last year, when we had the issue of li-
ability of tobacco companies, this is 
what he said, and we will include the 
statement in the RECORD: 

When you eliminate that right of redress 
issue— 

Which is effectively what the Repub-
lican proposal would do— 
which this bill does, when you take away the 
ability of the consumer, of the person who 
has been damaged, of John and Mary Jones, 
of Epping, NH, to get a recovery for an in-
jury they have received, you have artifi-
cially preserved the marketplace, but, more 
importantly, you have given a unique his-
toric and totally inappropriate protection to 
an industry. 

The Senate accepted that position 
overwhelmingly. I think there were 20- 
odd votes in opposition on that issue. 
But here we have the insurance indus-
try. Evidently, the message is that the 
insurance industry is more powerful 
than the tobacco industry. Apparently, 
the insurance industry has the votes to 
get their way on this issue. 

Why is this issue important? This 
issue is important for two very basic 
and fundamental reasons. First, by 
making the right to sue available, 
there is an additional incentive—a 
powerful incentive—to HMOs and oth-
ers in the health delivery system. 
There is an incentive to make sure 
they do what is medically appropriate 
because they know they may be held 
liable if they do not. 

You may say: That is good in theory, 
but is it so? Look at Medicaid. Under 
the Medicaid system, a plan may be 
held liable, the health delivery system 
may be held accountable. Do we have 
people abusing the liability provisions? 
The answer is no. The answer is no. 

As the Senator from Illinois pointed 
out, the State that allowed for liability 
most recently was Texas. Has there 
been a resulting proliferation of law-
suits, as the Senator from Alabama has 
suggested? The answer is no. There is 
one legal case that was brought and 
possibly one or two more pending. 

City and State officials have the 
right to sue. You can take the example 

of CalPERS, one of the largest health 
delivery systems in the country, with 
1.2 million members. They have had 
the right to sue for a number of years. 
You can look at CalPERS premiums 
over the last 5 years. The cost increase 
of the premium for CalPERS—whose 
members have the right to sue—has ac-
tually been below the national average 
for HMOs over the last 5 years. The 
Senator from Illinois has indicated, as 
well, the findings of the various studies 
which support this. 

Most important, the answer we get 
from the other side is we don’t need ac-
countability because we have a good 
internal and external review system 
under the Republican proposal. That is 
a phony argument. Over the past 3 days 
we have shown why this argument is 
phony. The Republican appeals pro-
posal is a fixed system. There is no de 
novo review. There are many other 
problems in their appeals system which 
we have previously addressed. Yet their 
best answer is that the external review 
program is a substitute for the right to 
hold plans accountable in court. 

What happens when the plan drags 
its feet through the review process 
until it is too late for the patient? 
What happens when the plan doesn’t 
tell the patient an external review is 
even available and the patient doesn’t 
find out about its availability until the 
damage is done? What happens when 
the plan makes a practice of turning 
down everyone—this is reality—who 
applies for an expensive procedure, 
knowing there will be an appeal in only 
a fraction of the cases? Knowing that 
the worst penalty they could have is to 
pay the cost of the procedure that 
should have been provided in the first 
place? 

The PRESIDING OFFICER. The time 
of the Senator has expired. Fourteen 
minutes remain. 

Mr. KENNEDY. The patient never 
learns the procedure should have been 
provided until it is too late. 

What happens when the plan refers 
the patient to an unqualified doctor for 
a procedure because it doesn’t want to 
pay for a more qualified specialist out-
side the network? What happens when 
the patient trusted the plan to do the 
right thing? 

According to the opponents of this 
proposal, those kinds of abusive prac-
tices should carry no penalty at all be-
cause you can’t sue your way to qual-
ity. I would like to hear them say that 
to a widow who lost a husband—the fa-
ther of her children—to a plan’s greed. 

I would like to hear them say that to 
a young man disabled for life because 
his health plan insisted on the cheapest 
therapy instead of the best therapy. 

I would like to hear them say that to 
the parents whose child has died be-
cause the health plan mislead them 
about the availability of appropriate 
treatment. 

I challenge the opponents of this pro-
vision to tell the American people why 

public employees in there own States 
should have the right to hold their 
health plan accountable, but the equal-
ly hard-working family just down the 
street employed in the local bank or 
grocery store shouldn’t have the same 
right. 

I challenge them to explain to the 
child or spouse of someone who has 
died or become permanently disabled 
due to HMO abuses, why they should 
have to live in poverty while a multi-
billion-dollar corporation gets off scot- 
free. 

I challenge those on the other side— 
who talked so much during the debate 
on welfare reform about the need for 
people to take responsibility for their 
actions—to explain why this standard 
should apply to poor, single mothers 
but not to HMOs. 

I challenge them to explain why 
every other industry in America should 
be held responsible for its actions, but 
HMOs and health insurance companies 
should be immune from responsibility. 

The time has come to say that this 
unique immunity should end. 

The time has come to say that some-
one who dies or is injured because an 
insurance company accountant over-
rules the doctor is entitled to com-
pensation. 

The time has come to say that prof-
its should no longer take priority over 
patients’ care. 

I withhold the remainder of my time. 
The PRESIDING OFFICER (Mr. 

BURNS). Who yields time? 
Mr. GREGG. Mr. President, I yield 7 

minutes to the Senator from Wash-
ington. 

The PRESIDING OFFICER. The Sen-
ator from Washington. 

Mr. GORTON. Mr. President, nothing 
could more dramatically illustrate the 
differences in general attitudes and at-
titudes towards health care between 
the Senator from Massachusetts and 
the Members on this side than his 
statement that his bill would be pref-
erable to ours because it would only 
‘‘cost’’ the American people $7 billion, 
while ours would ‘‘cost’’ the American 
people $13 billion. 

In fact, of course, overwhelmingly, 
the ‘‘costs’’ of his bill will be evidenced 
in higher taxes on the American peo-
ple. His so-called ‘‘costs’’ of our bill 
are, in fact, the reduction of taxes on 
the American people so they can use 
their own money to take care of more 
of their own health care costs. But to 
the Senator from Massachusetts, it is 
the same thing—more taxes, not less 
taxes. 

We do not think that is the same 
thing by any stretch of the imagina-
tion. 

In addition, of course, he ignores en-
tirely the costs imposed on the Amer-
ican people by paying higher health in-
surance premiums. Those presumably 
are irrelevant. 

But the subject before us primarily is 
lawsuits. 
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There is widespread agreement in 

this body and across the United States 
that the medical malpractice system is 
simply broken, that it comes too late, 
that it costs so much, that less than 
half of the dollars that it costs ever get 
to victims and the rest is consumed by 
lawyers and by the administration of 
the system itself. 

The problem is, of course, we have 
never come up with a majority for a 
way in which to fix that medical mal-
practice system. But the proposition 
that it is broken is very widely held. 

It is into that broken system the 
Democrats’ plan pours another element 
of our health care system and says: Oh, 
the system may be broken, but the 
only solution is to make it worse, is to 
make it more widespread. 

Pouring good wine into a broken bot-
tle with what impact? Better health 
care? No. We know the medical mal-
practice system doesn’t create more 
and better health care. 

More lawsuits? Clearly, yes. One as-
pect of that broken system, of course, 
is the costs go not into providing bet-
ter health care for the people of the 
country but into the system itself. 

But the patients—ultimately, the 
people who buy insurance, the people 
who consume health care—pay the en-
tire bill, including all of the bills for 
the lawyers. With what impact? Higher 
costs for everyone who is insured and 
therefore fewer insured. 

But I think that is perhaps the least 
of the vices of the Democratic proposal 
because it allows, under certain cir-
cumstances at least, the employer—the 
person who is providing health care to 
his or her or its employees—to be sued. 
As well, it will drive logical and 
thoughtful employers out of the busi-
ness of providing insurance at all. And 
it will do that in a devastating degree. 

I suspect that perhaps half of the em-
ployers, when they find they are going 
to be sued, will simply say: We are not 
interested in any more lawsuits. Sure. 
We will give each of our employees 
more money for the cost of that health 
insurance in cash, and the employee 
can do what he or she wishes with it. 

Some will ignore the cost of health 
care insurance and will become self-in-
sured—some very much to their pain. 
Others will attempt to buy individual 
policies, which will inevitably cost 
more and give them less than any kind 
of group policy does. So we will have 
less insurance under this set of cir-
cumstances in order to have more law-
suits. 

Let’s go back to this whole idea of 
medical malpractice as a broken sys-
tem. 

What we should be searching for is a 
better system, and the better system is 
exactly the plan that the Republican 
proposal has. It says instead of law-
suits after the harm has been done 
with the reward, if any, coming 3, 4, or 
6 years later, we tell the potential pa-

tient who thinks his health care sys-
tem has not done right by him that he 
has a right to get an answer promptly 
before the damage is done. 

This is the system we ought to ex-
pand to other health care systems. 
This is the system we are asked by the 
Supreme Court of the United States to 
apply to asbestos litigation—a unani-
mous Supreme Court of the United 
States. 

But instead, if the Senator from Mas-
sachusetts has his way, we will simply 
take a broken system and apply it in 
more areas than it applies to right 
now. 

That is a perverse answer to a very 
serious question. We will not treat the 
patients. They will treat the court sys-
tem. 

Mr. KERRY. Mr. President, we have 
heard the horror stories: An HMO 
delays a breast cancer patient’s treat-
ment until the cancer has spread 
throughout her body. Parents are 
forced to drive their critically ill child 
to a hospital 50 miles away from their 
home because their insurer refuses to 
let them take the boy to a hospital 5 
miles from their home. A patient com-
plaining of chest pains is not allowed 
to see a cardiologist, and as a result 
suffers a fatal heart attack. Americans 
want their doctors—not managed care 
bureaucrats—to make their medical 
decisions. And when managed care 
wrongfully delays or denies care, 
Americans want the right to bring a 
lawsuit to hold managed care respon-
sible for its misconduct. 

And let me tell you directly—the 
Gregg amendment won’t do a thing to 
help Americans who suffer from the 
abuse of HMOs. It will maintain the 
provision in ERISA that allows pa-
tients in employer self funded plans to 
only recover damages in court from an 
HMO related to the cost of the treat-
ment delayed or denied. It denies the 
right of Americans to receive punitive 
damages that send the message to in-
surance companies that when they do 
wrong, they’ll be held accountable for 
the wrong they do. 

The Gregg amendment sets up a 
weak appeals process where patients 
could first dispute the HMO’s ruling 
with a doctor within the insurance 
plan (but not the one they saw for 
treatment) and if they are still not sat-
isfied then they can talk to a second 
doctor that is outside of the insurance 
plan but regulated by either a state or 
federal agency. Whatever each of the 
doctors rule would then be binding. 
The Gregg amendment only exacer-
bates a bureaucratic nightmare. It 
doesn’t allow Americans to hold insur-
ance companies accountable in court. 
It doesn’t address the real impediment 
to accountability in health care: 
ERISA. 

Today, even if an HMO has been di-
rectly involved in dictating, denying or 
delaying care for a patient, it can use 

a loophole in the Employee Retirement 
Income Security Act (ERISA) to avoid 
any responsibility for the consequences 
of its actions. ERISA was designed over 
25 years ago, long before managed care 
companies became the powerful entity 
in controlling the health care of Amer-
icans that it is today. ERISA was origi-
nally designed to protect employees 
from losing pension benefits due to 
fraud, mismanagement and employer 
bankruptcies during the 1960’s, but the 
law has had the affect of allowing an 
HMO to deny or delay care with no ef-
fective remedy for patients. 

Judge William G. Young, a Reagan 
appointed US District Judge, in his 
landmark opinion in one case, laid the 
problems out before us in clear lan-
guage. He said, and I quote, ‘‘ERISA 
has evolved into a shield of immunity 
that protects health insurers, utiliza-
tion review providers, and other man-
aged care entities from potential liabil-
ity for the consequences of their 
wrongful denial of health benefits. 
ERISA thwarts the legitimate claims 
of the very people it was designed to 
protect.’’ Judge Young was barred by 
law from awarding damages for wrong-
ful death in an HMO case—his hands 
were tied by ERISA—but he laid out 
the point we’re trying to make today. 
We need to end the ERISA nightmare 
that is hurting ordinary Americans. 

We have built a system that puts pa-
perwork ahead of patients and ignores 
the real life and death decisions being 
made in our health care system. We 
must do better. Americans deserve bet-
ter care, and deserve the right to hold 
insurers accountable if they do not re-
ceive that care. 

Our opponents erroneously argue 
that ensuring that plans are held ac-
countable will drive up premium costs 
and result in lost coverage. They fail to 
acknowledge however, that the timely 
appeals mechanisms in our amendment 
could prevent lawsuits before harm can 
occur. In fact, an independent study by 
Coopers and Lyband found that the 
Democratic provision to hold health 
plans accountable would cost a mere 3 
to 13 cents a month. Ironically, the in-
dustry’s cry that liability will raise 
costs assumes that health plans are 
very negligent and that patients do in-
deed suffer real harm. 

History bears out our case: access to 
the court system for ordinary Ameri-
cans—the right to seek redress—res-
cued America from Pintos that caught 
on fire, it gave us seatbelts, bumpers, 
airbags in cars, and every innovation 
in safety for consumers that we’ve wit-
nessed over the last thirty years. 

So why would we oppose access to 
the court system for patients injured 
by runaway insurance companies? 
Well, some have said it will clog the 
courts and increase costs and pre-
miums on insurance. And all the stud-
ies that prove otherwise aren’t enough 
for these ideologies. Well, they might 
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want to take a look at the State of 
Texas, where, over Governor George 
Bush’s objections, they gave Texans 
the right to sue their HMO. And what’s 
been the result? In 2 years since an ex-
ternal review process was established, 
only 480 complaints have been filed 
with the Texas Independent Review Or-
ganization—about 30 times less than 
the 4,400 complaints that were pre-
dicted in the first year alone by the 
Texas Department of Insurance. Even 
more important, only one medical mal-
practice lawsuit has been filed under 
this law. Mr. President, the Repub-
licans have been asking America to 
look towards Texas for some answers— 
Mr. President, this is one issue on 
which I think we ought to follow 
Texas’s example. It works. 

Americans overwhelmingly favor 
holding managed care plans account-
able. A Kaiser Family Foundation/Har-
vard School of Public Health survey re-
leased in January of this year found 
that 78 percent of voters believe that 
patients should be able to hold man-
aged care legally accountable for mal-
practice. A poll released in September 
of 1998 by The Wall Street Journal and 
NBC News revealed that 71 percent of 
voters favor legislation that gives pa-
tients the right to hold managed care 
accountable for improper care, even if 
that might increase premiums—which 
studies show it would not. 

Mr. President, it is clear that ac-
countability is the key to enforcing pa-
tients’ rights. A right to emergency 
room care on a ‘‘prudent layperson’’ 
standard or a right to specialty care 
does little to protect patients if such 
care can routinely be delayed or de-
nied. Only legal remedies provide ade-
quate protection against managed 
care’s biggest abuses. And it’s time we 
embraced those legal remedies. That is 
something about which we should all 
agree. 

I ask unanimous consent to have ar-
ticles from the New York Times and 
the Wall Street Journal printed in the 
RECORD. 

There being no objection, the articles 
were ordered to be printed in the 
RECORD, as follows: 

[From the New York Times, July 11, 1998] 

HANDS TIED, JUDGES RUE LAW THAT LIMITS 
H.M.O. LIABILITY 

(By Robert Pear) 

WASHINGTON, July 10—Federal judges 
around the country, frustrated by cases in 
which patients denied medical benefits have 
no right to sue, are urging Congress to con-
sider changes in a 1974 law that protects in-
surance companies and health maintenance 
organizations against legal attacks. 

In their decisions, the judges do not offer 
detailed solutions of the type being pushed 
in Congress by Democrats and some Repub-
licans. But they say their hands are tied by 
the 1974 law, the Employee Retirement In-
come Security Act. And they often lament 
the results, saying the law has not kept pace 
with changes in health care and the work-
place. 

The law, known as Erisa, was adopted 
mainly because of Congressional concern 
that corrupt, incompetent pension managers 
were looting or squandering the money en-
trusted to them. The law, which also governs 
health plans covering 125 million Americans, 
sets stringent standards of conduct for the 
people who run such plans, but severely lim-
its the remedies available to workers. 

In a lawsuit challenging the denial of bene-
fits, a person in an employer-sponsored 
health plan may recover the benefits in ques-
tion and can get an injunction clarifying the 
right to future benefits. But judges have re-
peatedly held that the law does not allow 
compensation for lost wages, death or dis-
ability, pain and suffering, emotional dis-
tress or other harm that a patient suffers as 
a result of the improper denial of care. 

Congress wanted to encourage employers 
to provide benefits to workers and therefore 
established uniform Federal standards, so 
pension and health plans would not have to 
comply with a multitude of conflicting state 
laws and regulations. 

The United States Court of Appeals for the 
Fifth Circuit, in New Orleans, reached a typ-
ical conclusion in a lawsuit by a Louisiana 
woman whose fetus died after an insurance 
company refused to approve her hospitaliza-
tion for a high-risk pregnancy. The woman, 
Florence B. Corcoran, and her husband 
sought damages under state law. 

In dismissing the suit, the court said, ‘‘The 
Corcorans have no remedy, state or Federal, 
for what may have been a serious mistake.’’ 

The court said that the harsh result 
‘‘would seem to warrant a reevaluation of 
Erisa so that it can continue to serve its 
noble purpose of safeguarding the interests 
of employees.’’ 

In another case, Judge William G. Young 
of the Federal District Court in Boston said, 
‘‘It is deeply troubling that, in the health in-
surance context, Erisa has evolved into a 
shield of immunity which thwarts the legiti-
mate claims of the very people it was de-
signed to protect.’’ 

Judge Young said he was distressed by 
‘‘the failure of Congress to amend a statute 
that, due to the changing realities of the 
modern health care system, has gone con-
spicuously awry,’’ leaving many consumers 
‘‘without any remedy’’ for the wrongful de-
nial of health benefits. 

Disputes over benefits have become com-
mon as more employers provide coverage to 
workers through H.M.O.’s and other types of 
managed care, which try to rein in costs by 
controlling the use of services. 

Here are some examples of the ways in 
which judges have expressed concern: 

Judge John C. Porfilio of the United States 
Court of Appeals for the 10th Circuit, in Den-
ver, said he was ‘‘moved by the tragic cir-
cumstances’’ of a woman with leukemia who 
died after her H.M.O. refused approval for a 
bone marrow transplant. But, he said, the 
1974 law ‘‘gives us no choice,’’ and the wom-
an’s husband, who had sued for damages, is 
‘‘left without a remedy.’’ 

The United States Court of Appeals for the 
Eighth Circuit, in St. Louis, said the law 
protected an H.M.O. against a suit by the 
family of a Missouri man, Buddy Kuhl, who 
died after being denied approval for heart 
surgery recommended by his doctors. ‘‘Modi-
fication of Erisa in light of questionable 
modern insurance practices must be the job 
of Congress, not the courts,’’ said Judge C. 
Arlen Beam. 

The United States Court of Appeals for the 
Sixth Circuit, in Cincinnati, said that Fed-
eral law barred claims against a ‘‘utilization 

review’’ company that refused to approve 
psychiatric care for a man who later com-
mitted suicide. Because of Erisa, the court 
said, people who sue an H.M.O. or an insurer 
for wrongful death ‘‘may be left without a 
meaningful remedy.’’ 

Federal District Judge Nathaniel M. Gor-
ton, in Worcester, Mass., said that the hus-
band of a woman who died of breast cancer 
was ‘‘left without any meaningful remedy’’ 
against an H.M.O. that had refused to au-
thorize treatment. 

Federal District Judge Marvin J. Garbis, in 
Baltimore, acknowledged that a Maryland 
man may be left ‘‘without an adequate rem-
edy’’ for damages caused by his H.M.O.’s re-
fusal to pay for eye surgery and other nec-
essary treatments. But, Judge Garbis said, 
whether Erisa should be ‘‘re-examined and 
reformed in light of modern health care is an 
issue which must be addressed and resolved 
by the legislature rather than the courts.’’ 

The United States Court of Appeals for the 
Ninth Circuit, in San Francisco, ruled last 
month that an insurance company did not 
have to surrender the money it saved by de-
nying care to a Seattle woman, Rhonda Bast, 
who later died of breast cancer. 

‘‘This case presents a tragic set of facts,’’ 
Judge David R. Thompson said. But ‘‘with-
out action by Congress, there is nothing we 
can do to help the Basts and others who may 
find themselves in this same unfortunate sit-
uation.’’ 

Democrats and some Republicans in Con-
gress are pushing legislation that would 
make it easier for patients to sue H.M.O.’s 
and insurance wrong decision, he or she can 
be sued, said Representative Charlie Nor-
wood, Republican of Georgia, but ‘‘H.M.O.’s 
are shielded from liability for their decisions 
by Erisa.’’ 

Changes in Erisa will not come easily. The 
Supreme Court has described it as ‘‘an enor-
mously complex and detailed statute’’ that 
carefully balances many powerful competing 
interests. Few members of Congress under-
stand the intricacies of the law. Insurance 
companies, employers and Republican lead-
ers strenuously oppose changes, saying that 
any new liability for H.M.O.’s would increase 
the cost of employee health benefits. 

Senator TRENT LOTT of Mississippi, the Re-
publican leader, said today that he had 
agreed to schedule floor debate on legisla-
tion to regulate managed care within the 
next two weeks. Senator TOM DASCHLE of 
South Dakota, the Democratic leader, who 
had been seeking such a debate said, Mr. 
LOTT’s commitment could be ‘‘a very con-
sequential turning point’’ if Democrats have 
a true opportunity to offer their proposals. 

But Senator DON NICKLES of Oklahoma, the 
assistant Republican leader, said, ‘‘Repub-
licans believe that health resources should 
be used for patient care, not to pay trial law-
yers.’’ 

Proposals to regulate managed care have 
become an issue in this year’s elections, and 
the hottest question of all is whether pa-
tients should be able to sue their H.M.O.’s. 
The denial of health benefits means some-
thing very different today from what it 
meant in 1974, when Erisa was passed. At 
that time, an insured worker would visit the 
doctor and then if a claim was disallowed, 
haggle with the insurance company over who 
should pay. But now, in the era of managed 
care, treatment itself may be delayed or de-
nied, and this ‘‘can lead to damages far be-
yond the out-of-pocket cost of the treatment 
at issue,’’ Judge Young said. 

H.M.O.’s have been successfully sued. A 
California lawyer, Mark O. Hiepler, won a 
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multimillion-dollar jury verdict against an 
H.M.O. that denied a bone marrow trans-
plant to his sister, Nelene Fox, who later 
died of breast cancer. But that case was un-
usual. Mrs. Fox was insured through a local 
school district, and such ‘‘governmental 
plans’’ are not generally covered by Erisa. 

The primary goal of Erisa was to protect 
workers, and to that end the law established 
procedures for settling claim disputes. 

Erisa supersedes any state laws that may 
‘‘relate to’’ an employee benefit plan. Erisa 
does not allow damages for the improper de-
nial or processing of claims, and judges have 
held that the Federal law, in effect, nullifies 
state laws that allow such damages. 

[From the Wall Street Journal, July 8, 1998] 
LAWSUITS HAVE LITTLE EFFECT ON PREMIUMS 

(By Laurie McGinley) 
WASHINGTON—Adding fuel to one of the 

most contentious issues before Congress, a 
study found that allowing patients to sue 
their health plans over treatment denials 
hardly increased premiums. 

Though laced with caveats, the study could 
have a significant impact on the managed- 
care debate heating up on Capitol Hill, where 
a key question is whether injured patients 
should be permitted to sue their plans for 
damages. The report, by Coopers & Lybrand 
for the Kaiser Family Foundation, is the 
first attempt by an independent group to 
look closely at the costs associated with liti-
gation. It undercuts assertions by the man-
aged-care industry and employer groups that 
imposing legal liability on health plans for 
wrongly denying treatment would send in-
surance premiums soaring. 

After examining three big health plans for 
state and local government employees, who 
already have the right to sue, the study 
found that the cost of litigation was between 
three and 13 cents a month per enrollee, or 
0.03% to 0.11% of premiums. 

‘‘Coopers found that in these places where 
patients can sue, very few have and the costs 
have been rather small,’’ said Kaiser Founda-
tion President Drew Altman. He cautioned 
against drawing strong conclusions from the 
data. ‘‘These are real-life examples, but you 
can’t necessarily use them to generalize to 
the whole country.’’ 

MORE COST ESTIMATES COMING 
The study won’t be the last word on the 

subject. The Congressional Budget Office is 
working on a cost estimate of a Democratic 
‘‘patients’ bill of rights’’ proposal that in-
cludes a managed-care liability provision. 
And the managed-care industry has touted 
its own study, by the Barents Group, which 
estimated that the right-to-sue provision 
could raise premium costs by 2.7% to 8.6%. 

The report came as Senate Democrats fired 
the opening shot in what is likely to be a 
protracted struggle over managed-care re-
form. Last night, Minority Leader Tom 
Daschle of South Dakota tried to attach the 
Democratic bill to a funding bill for the vet-
erans and housing departments. In response, 
Majority Leader Trent Lott of Mississippi 
pulled the bill off the floor. Meanwhile, GOP 
senators are working on their own, slimmer, 
managed-care bill. 

The Kaiser report gives the Democrats and 
their legislative allies, including the Amer-
ican Medical Association, added ammunition 
on the right-to-sue provision. ‘‘The study 
strips away the only serious argument 
against the right to hold health plans ac-
countable that has been made by the oppo-
nents of change,’’ Sen. Edward Kennedy (D., 
Mass.) said in a statement. 

Richard Smith, vice president for policy at 
the American Association of Health Plans, 
which represents more than 1,000 managed- 
care plans, said the study was deficient be-
cause it doesn’t include the cost of ‘‘defen-
sive medicine’’—the provision of services 
solely to avoid lawsuits. Such practices, he 
said, would be the ‘‘single largest cost driv-
er’’ resulting from the right-to-sue provision. 

Larry Atkins, president of Health Policy 
Analysts, a Washington consulting group, 
said that ‘‘it’s impossible to assess the real 
cost’’ of liability, but its passage would end 
managed care’s success in curbing health 
costs. 

SUITS IN FEDERAL COURT 
Under the 1974 Employee Income Retire-

ment Security Act, injured patients enrolled 
in employer-sponsored health plans can’t sue 
their plans for damages under state law if 
they’re improperly denied treatment. They 
are permitted to bring actions in federal 
court, but if they win they receive only the 
value of the denied benefit. 

But the law doesn’t apply to employees of 
state and local governments, so Coopers & 
Lybrand examined the litigation experience 
of the California Public Employees Retire-
ment System, the Los Angeles Unified 
School District and the State of Colorado 
Employee Benefit Plan. Altogether, the 
three plans cover 1.1 million workers. ‘‘All 
three programs reported very low rates of 
litigation ranging from 0.3 to 1.4 cases per 
100,000 enrollees per year,’’ the study said. 

Coopers & Lybrand cautioned that public 
employees may be less likely to sue than 
their counterparts in the private sector. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. KENNEDY. I yield 3 minutes to 
the Senator from Nevada. 

The PRESIDING OFFICER. The Sen-
ator from Nevada is recognized for 3 
minutes. 

Mr. REID. Mr. President, our bill 
that is now being attempted to be 
wiped out as far as liability has not es-
tablished a right to sue but simply says 
Federal law cannot break what the 
States say are appropriate remedies for 
patients and families who are harmed. 

Our legislation protects employers 
against liability. 

I repeat. Our legislation protects em-
ployers against liability. 

It allows patients who are harmed by 
an insurance company’s decision to 
deny or delay care to hold their insur-
ance company accountable—not their 
employer. 

There is a lot of talk about the ads 
that are being run that the employers 
are going to be held responsible. That 
is absolutely not true. 

Under the Republican amendment, if 
someone dies of cancer because an in-
surer refuses needed tests, all the in-
surer is responsible for is the cost of 
that test. It may be $20 or $30. That 
will be the extent of liability. Doctors 
and other health providers can be sued 
for harm, pain, and suffering. Yet 
health plans that make decisions to 
deny or delay care will continue to be 
off the hook. Doctors and other health 
providers can be sued, and yet these 
HMOs continue to be left off the hook. 

It is ironic that those who defend 
States rights so much on the floor of 

the Senate obviously don’t follow 
through because they are the loudest 
and the first to use Federal law to pro-
tect health insurers that injure pa-
tients. 

That is another way of saying the in-
surance industry is being protected by 
the majority. 

Democrats believe insurance compa-
nies should be held accountable when 
their decisions lead to injury or death. 
And our opponents claim that isn’t the 
way it should be. They say they should 
be protected in this separate category, 
as has been pointed out about the for-
eign diplomat. 

In fact, I repeat what I said earlier 
this morning. An independent study by 
Coopers & Lybrand, the international 
accounting firm, found that the provi-
sion in our bill to hold health plans ac-
countable would cost as little as 3 
cents per person per month. 

Our legislation is directed toward pa-
tients, not profits. Our legislation 
wants to maintain and reestablish the 
party-physician relationship, which the 
Republican, the majority, have at-
tempted to destroy with their pro-
tecting of the HMOs. 

The Republican, the majority, bill is 
an insurance protection bill; ours is 
one that protects patients. 

Mr. GREGG. Mr. President, I note for 
the RECORD that the bill sponsored by 
the Democratic side does allow em-
ployers to be sued under subsection 
A(302). It says specifically ‘‘shall not 
preclude any cause of action described 
in paragraph one against employer.’’ 

Mr. REID. Will the Senator yield? 
Mr. GREGG. Under the Senator’s 

time. 
Mr. REID. If the Senator is accurate 

in his statement, it would have said 
the only time an employer can be held 
responsible is when the employer is in-
volved directly in a specific case and 
makes a decision that leads to injury 
or death. 

Of course that is fair. If an employer 
makes a decision—not the employer’s 
HMO, not the employer’s doctor, but 
the doctor himself is involved in mak-
ing a decision that leads to injury or 
death—that seems fair to me. 

Mr. GREGG. Actually, the language 
says ‘‘discretionary authority,’’ which 
is a very broad term. 

I yield the Senator from Oregon 7 
minutes. 

The PRESIDING OFFICER (Mrs. 
HUTCHISON). The Senator from Oregon. 

Mr. SMITH of Oregon. Madam Presi-
dent, many of the HMOs that Senator 
REID identifies are self-funded insur-
ance plans that are provided by busi-
nesses. They certainly are included. 

As Senator GREGG has noted, the lan-
guage reads ‘‘discretionary authority’’ 
which is a very broad term. The poten-
tial for liability is very great. 

As I speak to my colleagues and the 
American people today, I simply say 
we have a problem. We are mortals, 
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and no one gets out of this life alive. 
When people die and when they get 
sick, there are lots of tears. We would 
like to help. Often, as we reach out to 
help, we look also for people to blame 
for tragedy. There are plenty of people 
in the legal profession to help them 
find others to blame. 

I stand before the Senate as a mem-
ber of the bar. But I am not going to 
speak as a member of the bar. I am 
going to speak as the Senator from Or-
egon and as a member who holds a 
somewhat unique perspective in this 
Chamber—as a businessman, also as 
someone who has actually paid the 
health care bills. 

Colleagues, as I have listened to Sen-
ator FRIST I have been impressed by his 
skill as a physician, his nuances and 
his understanding of these issues and 
they have been helpful to me. As I 
watched Senator EDWARDS of North 
Carolina use his great skill and ability 
as a trial lawyer to make the case for 
liability, I was also impressed. 

However, there are not many people 
in this Chamber who have actually 
written the check to provide the health 
care coverage to their employees. My 
experience before coming to this Sen-
ate was as a food processor. I provided 
health insurance to hundreds of em-
ployees and their families. For nearly 
20 years in which I managed that busi-
ness, I saw health care costs rise three, 
four, even five times the rate of infla-
tion. My business was not to provide 
health care, it was to produce food. It 
was—beyond all others—a cost out of 
control. 

These people who are writing the 
checks, trying to live up to the promise 
that we all want in this country for 
health care, are not the enemy. They 
are trying to do a good job, and to 
meet the needs of their employees. I 
cannot think of a single thing that 
would imperil health care more in this 
country than removing the protections 
provided to employers on the issue of 
liability. 

We are shown all of the terrible situ-
ations by the charts shown in this 
Chamber. But I say to you, I have a 
heart, too. I would like to help. But I 
also know that when you deal with an 
inflationary cost such as medicine, 
sometimes you don’t have the ability— 
particularly in agriculture—to pass 
those costs on in the price of your 
product. So when you add on top of 
that the potential cost of liability, I 
fear that employers will not be able to 
bear it and will turn that benefit into 
cash for their employees and simply 
say to employees—you will have to buy 
it yourself. 

But people don’t have the ability to 
buy health care coverage as individuals 
as well as when they are pooled in em-
ployer groups. I support employer-pro-
vided health care. I think we are im-
periling it if we remove the protections 
provided to employers by ERISA. 

Now, employer-provided health care 
has an interesting origin in our coun-
try. It was very rare prior to World 
War II when we put on wage and price 
controls but did not limit the ability of 
businesses and labor to bargain for ben-
efits. When the men went off to war, 
businesses reached out to many of the 
women. They could not offer them a 
higher wage, so they offered them the 
benefit of health care. Then businesses 
began to do this more and more, and it 
became the subject of collective bar-
gaining under Taft-Hartley and other 
labor provisions. By the 1970s, nearly 
three quarters of the American people 
were covered by employer-provided 
health care plans. 

Congress wanted to go further. In 
fact, it was a Democratic Congress in 
1974 that produced the protection 
called ERISA to further induce and 
incentivize businesses to expand in a 
multistate way to provide health insur-
ance. 

Folks, it has worked. Right now the 
frustrating thing to me is, as we try to 
legislate, we inevitably have to draw 
lines and make decisions. 

We once were in the position in the 
State of Oregon of figuring out how 
best to allocate Medicaid resources. We 
don’t like to have uninsured people in 
our State; we want them to be insured. 
Our current Governor’s name is John 
Kitzhaber. He is a medical doctor; he is 
an emergency room physician. He is a 
Democrat. He came to the Federal Gov-
ernment, along with many on the Re-
publican side, and said: Let’s take this 
Cadillac plan for a few and essentially 
turn it into a Chevrolet plan for many. 

So we got a waiver. Instead of ration-
ing medicine through waiting lines and 
price, we did it upfront by saying: 
These are the health care procedures 
that are available. 

The Vice President, AL GORE, and 
others referred to our Governor some-
times in very disparaging terms. He 
was even called ‘‘Doctor Death’’ by the 
media. But he had the courage, and 
many with him, to make decisions that 
were tough. 

So when we see the pictures and the 
charts, I say to you that I have been 
there, I have seen and lived them be-
fore. My heart strings are pulled by 
those, too. But I also know that we 
don’t help them by increasing health 
care costs—we uninsure them. 

What we are debating, really, is 
where to draw the line, how to make 
health care more affordable to more 
people. The last thing in the world we 
should be doing is so disincentivizing 
the ability of small businesses to afford 
health care that they will simply turn 
it into cash. 

I ask unanimous consent to have 
printed in the RECORD a letter on be-
half of the National Grocers Associa-
tion. 

There being no objection, the letter 
was ordered to be printed in the 
RECORD, as follows: 

NATIONAL GROCERS ASSOCIATION 
Reston, VA, July 9, 1999. 

Hon. GORDON H. SMITH, 
U.S. Senate, 
Washington, DC. 

DEAR SENATOR SMITH: On behalf of inde-
pendent retail and wholesale grocers nation-
wide, I am writing to express our strong op-
position to legislation that allows employers 
to be sued for health plan decisions or that 
modify or eliminate ERISA preemption of 
state regulation. The National Grocers Asso-
ciation (N.G.A.) is the national trade asso-
ciation representing retail and wholesale 
grocers who comprise the independent sector 
of the food distribution industry. This indus-
try segment accounts for nearly half of all 
grocery sales in the United States. 

Under current law, the Employee Retire-
ment Income Security Act (ERISA) super-
sedes all state laws concerning employee 
benefits. This means that states cannot reg-
ulate or tax employer health and welfare 
plans, and beneficiaries may not sue plans or 
employers for violations of state law. The 
purpose of ERISA preemption of state law is 
to encourage businesses to offer health in-
surance to their employees by guaranteeing 
a uniform national regulatory system and 
limiting liability. It has served this purpose 
extremely well. 

Elimination of the ERISA preemption 
would subject companies in the food dis-
tribution industry to a patchwork of new 
regulations in the states in which they oper-
ate, and expose them to a new class of pos-
sible lawsuits in each of those states. Plans 
would be forced to cover treatments to avoid 
litigation, thereby driving up the cost of of-
fering health insurance. There is tremendous 
concern that the new costs associated with 
removing the ERISA preemption could cause 
many businesses to stop offering health in-
surance to their employees. 

Again, I urge you to oppose legislation to 
modify or eliminate the ERISA preemption 
thereby increasing the cost of health care 
while expanding employer liability. Thank 
you in advance for your consideration of our 
concerns. 

Sincerely, 
THOMAS K. ZAUCHA, 

President and CEO. 

Mr. SMITH of Oregon. The letter 
talks about how many small grocers, 
as many in business, simply will not be 
in a position to bear this additional 
burden. 

I ask Members to understand, we are 
talking about a very significant thing. 
It is not just about price; it is about 
the ability to participate, and to con-
tinue providing health insurance to the 
working men and women of this coun-
try. I ask my colleagues to vote 
against expanding liability and in sup-
port of the Gregg amendment. 

Mr. KENNEDY. Madam President, I 
yield myself 5 minutes. Do we have 9 
minutes left? Please let me know when 
4 minutes are up. 

Madam President, statements have 
been made here to the effect that we 
should not let this process go forward. 
Statements have been made that this 
is basically a Democratic initiative, a 
partisan issue. We have claimed it is an 
issue of fundamental justice. 

Let me quote Frank Keating, the Re-
publican Governor of Oklahoma, a man 
who was so respected in his own party 
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that he was elected chairman of the 
Republican Governors’ Association. Ac-
cording to an Oklahoma newspaper, in 
an interview with Keating, Keating 
sided with congressional Democrats. 
He said health maintenance organiza-
tions should be open to lawsuits if they 
are grossly negligent. Keating said his 
oldest daughter had a heart defect 
since birth, but that the gatekeeper at 
her health maintenance organization 
in Texas told her she did not need to 
see a cardiologist. Keating said he 
made a call to a top aide to Texas Gov-
ernor George W. Bush to get some ac-
tion. He said he realized other people 
might not be able to pull such strings. 

That is what a Republican Governor 
has said is the reality in real America. 

We see it in the Federal courts. I will 
have printed in the RECORD a series of 
statements from judges who are seeing 
these cases. Let me read one by Fed-
eral Judge William Young, a longtime 
Republican, who, incidentally, was ap-
pointed to the bench by President Ron-
ald Reagan. He said that disturbing to 
this court is the failure of Congress to 
amend a statute that, due to the 
changing realities of the modern health 
care system, has gone conspicuously 
awry from its original sense. This 
court has no choice but to pluck the 
case out of State court and then, at the 
behest of the insurance company, slam 
the courthouse door in the wife’s face 
and leave her without any remedy. 

Judge Young came down here and 
urged us to include this particular pro-
vision in our legislation because of 
what he has seen occur in the Federal 
courts. 

I could read instance after instance. 
Judge Spencer Letts has a long state-
ment about this as well. He said that it 
is not just the parents. They are the 
most powerful voices, but it is the 
judges who are appalled at the inequity 
and outrageous injustice that is taking 
place in the Federal courts all over this 
country, and it is wrong. 

Most Americans would be shocked to 
know that HMOs enjoy immunity from 
suits. If a doctor fails to treat a patient 
with cancer correctly and if the patient 
dies, you can sue the doctor for mal-
practice. But if a managed care com-
pany decides to pinch pennies and over-
rule the doctor’s recommendations on 
treating the patient and the patient 
dies, the insurance company is immune 
from responsibility. No other industry 
in America enjoys this immunity from 
the consequences of its actions. The 
HMOs do not deserve it. On this life- 
and-death decision, immunity from re-
sponsibility is literally a license to 
kill. 

Madam President, we ought to at 
least leave this matter up to the 
States, not preempt the States. 

I want to say the strongest sup-
porters of this provision are the doc-
tors. The reason the doctors are the 
strongest advocates of this position is 

because they are sick and tired of hav-
ing their medical recommendations 
overruled by HMOs. That is the basic 
justification. 

Ultimately, it is basic fairness to the 
individual who may be harmed. The 
provision ultimately improves the 
quality of care by ensuring their ac-
countability. Finally, we have the doc-
tors themselves pleading, pleading, 
pleading for Congress to act. 

The American Medical Association 
has indicated its strong support in a 
letter. I ask unanimous consent to 
have that printed in the RECORD as 
well. 

There being no objection, the letter 
was ordered to be printed in the 
RECORD, as follows: 

AMERICAN MEDICAL ASSOCIATION, 
Chicago, Il, July 8, 1999. 

Hon. EDWARD M. KENNEDY, 
U.S. Senate, Russell Senate Office Building, 

Washington, DC. 
DEAR SENATOR KENNEDY: On behalf of the 

300,000 physician and student members of the 
American Medical Association (AMA), we 
are pleased that the Senate has agreed to 
begin debate on patient protection legisla-
tion. Bipartisan enactment of comprehensive 
legislation in this area is urgently needed. 

* * * * * 
This bill should remedy the inequity that 

results from health plans’ ability to rou-
tinely make medical decisions while remain-
ing unaccountable for the injuries they 
cause. Health plans duplicitously argue that 
they should make medical necessity deci-
sions and control utilization review and ap-
peals processes while stating that they want 
to be protected by ERISA preemption. By 
not removing that immunity, this bill would 
fail to hold those health plans accountable. 
Presently, 125 million enrollees participate 
in ERISA–covered health plans, and despite 
state legislative initiatives to provide ade-
quate legal remedies, those enrollees are all 
without effective legal recourse against their 
health plans. This is an issue of fundamental 
fairness. The AMA firmly believes that 
Americans covered by ERISA plans must 
have the same right of redress as those who 
are covered by non-ERISA plans. We there-
fore request that S. 326 be amended to re-
move ERISA preemption for health plans. 

* * * * * 
In conclusion, the AMA appreciates the 

Senate’s efforts to adopt legislation that 
would promote fairness in managed care. We 
urge you to join us in advancing patients’ 
rights by strengthening the ‘‘Patients’ Bill 
of Rights Act,’’ S. 326, to guarantee all pa-
tients these essential protections. 

Respectfully, 
E. RATCLIFFE ANDERSON, Jr., MD. 

Madam President, I hope this amend-
ment will be defeated and that we let 
the States make the final judgment. 
They ought to be the ones who make 
the decision about protecting their own 
citizens. On this issue, it should not be 
the Federal Government or the Senate 
preempting and denying States the op-
portunity to protect their citizens. 

How much time do I have remaining? 
The PRESIDING OFFICER. The Sen-

ator has 4 minutes and 29 seconds. 
Mr. KENNEDY. I yield 2 minutes on 

the bill to the Senator from California. 

The PRESIDING OFFICER. The Sen-
ator from California is recognized for 2 
minutes. 

Mrs. BOXER. Madam President, I 
thank Senator KENNEDY for his incred-
ible leadership on this issue. 

Last night, I said the score was 8 to 
0; it was 8 for the HMOs, patients noth-
ing. I think this amendment is worth 2 
points, so it will either be 10 to nothing 
or 8 to 2. 

Let me tell you why I think this 
amendment is so important. If this 
amendment is agreed to and the HMOs 
cannot be held accountable in a court 
of law, it means that if they kill you, 
if they maim you, if they hurt you or 
your family or your children due to 
callous and uncaring bureaucrats, they 
cannot be held accountable. We set no 
new Federal cause of action. We simply 
say if the States believe it is right— 
such as Texas decided it was—then 
they can allow these lawsuits to pro-
ceed. 

Let me tell you about an emergency 
room physician I met. He came before 
the Congress. He told a harrowing tale 
of a man who was brought into the 
emergency room with uncontrollable 
blood pressure. The doctor tried every-
thing. Finally, by administering drugs 
through an IV, he was able to control 
the pressure. He felt the man needed to 
stay in the hospital at least overnight. 
He called the HMO. The HMO said, 
‘‘Absolutely not. Give the man his 
medication and send him home.’’ 

The doctor begged. The doctor ca-
joled. The HMO was unrelenting. The 
doctor went to the patient. He said, 
‘‘Your HMO will not allow you to stay 
here, sir, but I strongly advise you to 
stay here.’’ 

The patient said, ‘‘What will it cost?″ 
The doctor said, ‘‘About $5,000.’’ 
This gentleman started laughing. He 

said: I don’t have $5,000. I have a fam-
ily. I have to go home. I have a job. I 
am sure my HMO would never do this 
to me, would never put me in danger. If 
they say I can have the drugs, give me 
the drugs, and I will go home. 

The doctor could not prevail with the 
gentleman. The gentleman went home 
and had a stroke. He is now paralyzed 
on one side of his body. 

I ask for an additional 30 seconds on 
the bill. 

Mr. KENNEDY. I yield 30 more sec-
onds. 

The PRESIDING OFFICER. The Sen-
ator is recognized for 30 seconds. 

Mrs. BOXER. So now what happens? 
This man is paralyzed for life. Oh, he 
could sue the doctor, that good doctor 
who begged the HMO. Yes, he could sue 
the hospital. The hospital had nothing 
to do with it. 

I am saying to my friends on the 
other side of the aisle, you are always 
talking about States rights. We come 
in here and get lectured every day. All 
this amendment, under the underlying 
bill, says is, if a State decides to allow 
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their people the right to sue a callous, 
uncaring, and negligent HMO, as Texas 
decided to do and other States did, let 
them do it. 

I hope this amendment will be de-
feated. Remember, it is worth 2 points. 

Mr. NICKLES. Madam President, I 
ask that the Senator from New Hamp-
shire yield me 1 minute. 

Mr. GREGG. I yield the Senator from 
Oklahoma 1 minute. 

Mr. NICKLES. Madam President, I 
ask unanimous consent to have printed 
in the RECORD a letter from the Repub-
lican Governors Association, signed by 
Governor Keating from Oklahoma, Ed 
Schafer, Governor of North Dakota, 
and Don Sundquist, Governor of Ten-
nessee, all urging us to defeat the KEN-
NEDY bill. 

There being no objection, the letter 
was ordered to be printed in the 
RECORD, as follows: 

REPUBLICAN GOVERNORS ASSOCIATION, 
Washington, DC, July 14, 1999. 

Hon. DON NICKLES, 
Assistant Majority Leader, U.S. Senate, U.S. 

Capitol, Washington, DC. 
DEAR SENATOR NICKLES: As Congress be-

gins debate on managed care reform legisla-
tion, we would like to emphasize our con-
fidence in states’ achievements in managed 
care and ask that any legislation you con-
sider preserve state authority and innova-
tion. We applaud the Republican Leader-
ship’s efforts to complement the states’ re-
forms by expanding managed care protec-
tions to self-insured plans without pre-
empting state authority. 

Historically, regulating private insurance 
has been the responsibility of the states. 
Many, if not all of the ideas under consider-
ation now in Congress, have been considered 
by states. Because the saturation of man-
aged care is different throughout the nation, 
each state has its own unique issues relative 
to its market place. We have concerns about 
the unintended consequences of imposing 
one-size-fits-all standards on states which 
could result in increasing the number of un-
insured and increasing health care costs. 

As Governors, we have taken the reports of 
abuses in managed care seriously and have 
addressed specific areas of importance to our 
citizens. As you know, some analysts esti-
mate that private health insurance pre-
miums could grow from the current 6 percent 
to double-digit increases later this year. This 
does not include the costs of any new federal 
mandates. Health resources are limited. 

We hope the Congress’ well-intended ef-
forts take into account the states’ successful 
and historical role in regulating health in-
surance. 

Sincerely, 
FRANK KEATING, 

Governor of Okla-
homa, Chairman. 

ED SCHAFER, 
Governor of North Da-

kota, Vice Chair-
man. 

DON SUNDQUIST, 
Governor of Ten-

nessee, Chairman, 
RGA Health Care 
Issue Team. 

Mr. NICKLES. I want to be clear. The 
Governors do not want us microman-
aging their health care. The Governors, 
frankly, do not want us driving up 

health care costs. The Governors do 
not want to have a bill that is not real-
ly for patients rights, but rather for 
trial lawyers’ rights. It would be great 
for lawsuits, but it would be terrible 
for health care. It basically would have 
people dropping health care all across 
the country because, not only do you 
sue HMOs, but you sue employers as 
well. Maybe many people have missed 
that part of the debate. 

The Kennedy bill says, let’s sue em-
ployers. If your health care is not good 
enough, sue your employers. The em-
ployers say: We do not have to provide 
health care; we are going to drop it. 
Employees, I hope you take care of it 
on your own. If you want to increase 
the number of uninsured, pass the Ken-
nedy bill. This amendment would 
strike the provision. I think it would 
be very positive for health care in 
America. 

Mr. GREGG. I yield, off the bill, to 
the Senator from Pennsylvania, 3 min-
utes. 

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania has 3 minutes 
off the bill. 

Mr. SANTORUM. Madam President, I 
thank the Senator from New Hamp-
shire. Many have said that you cannot 
sue your HMO. There are three Federal 
Circuit Court cases and 12 Federal Dis-
trict Court cases that have said ERISA 
does not preempt State law when you 
want to sue your HMO for malpractice. 

I ask unanimous consent to have this 
list printed in the RECORD. 

There being no objection, the list was 
ordered to be printed in the RECORD, as 
follows: 

ERISA IS NOT A BARRIER TO HMO 
MALPRACTICE LIABILITY 

The key argument made time and again by 
sponsors of the Kennedy unfunded mandates 
bill is that we need expanded liability be-
cause managed care companies are shielded 
from being held accountable for malpractice 
by the federal ERISA (Employee Retirement 
Income Security Act). 

The fact is that in at least 15 cases since 
1995, federal circuit and district courts have 
ruled that ERISA does not shield an HMO 
from being sued for medical malpractice. 
Federal circuit court 

In Dukes (1995), the third circuit court held 
that ERISA did not preempt Pennsylvania 
state law on medical negligence action in-
volving an HMO. 

In Pacificare (1995), the tenth circuit court 
held that ERISA did not preempt Oklahoma 
state law, stating, ‘‘just as ERISA does not 
preempt the malpractice claims against the 
doctor, it should not preempt the vicarious 
liability claim against the HMO . . .’’ 

In Rice (1995), the seventh circuit court 
held that ERISA did not preempt Illinois 
state law medical malpractice action. 
Federal district court 

In Henderson (1997), the court rejected 
claims of ERISA preemption in a mal-
practice case against an HMO, its hospitals, 
and treating professionals and settlement for 
$5 million was reached shortly thereafter. 

In Prihoda (1996), the court held that 
ERISA did not preempt vicarious liability of 
an HMO. 

In Kampmeier (1996), the court held that 
ERISA did not preempt Pennsylvania state 
law claim for medical negligence. 

In Quellette (1996), the court held that 
ERISA did not preempt Ohio state law claim 
for medical negligence. 

In Roessert (1996), the court held that 
ERISA did not preempt California state law 
for negligence. 

In Fritts (1996), the court held that ERISA 
did not preempt Michigan state law for med-
ical negligence. 

In Lancaster (1997), the court held that 
ERISA did not preempt Virginia state law 
medical negligence claim. 

In Blum (1997), the court held that ERISA 
did not preempt Texas malpractice claim 
against an HMO. 

In Edelen (1996), the court held that ERISA 
did not preempt District of Columbia law in 
malpractice action against an HMO. 

In Prudential (1996), the court held that 
ERISA did not preempt Oklahoma mal-
practice law in an HMO case. 

In Ravenell (1995), the court held that 
ERISA did not preempt Texas malpractice 
law in an HMO case. 

State court decisions 

In Pappas (1996), Pennsylvania Superior 
Court held that medical malpractice action 
against an HMO was not preempted by 
ERISA. 

In Naseimento, Massachusetts Superior 
Court held that ERISA did not preempt li-
ability of an HMO, and a jury awarded $1.4 
million. 

Mr. SANTORUM. So the issue is not 
whether you can sue your HMO. That is 
not why we are so adamantly against 
the provision in the Kennedy bill. It is 
not to be able to sue your HMO. I do 
not have any problem with your being 
able to sue your HMO. What I do have 
a problem with is what this bill does; it 
allows you to sue your employer. It al-
lows you to sue the employer for a de-
cision made by an HMO, by an insur-
ance company. What will that mean? 

You heard the Senator from Oregon, 
who is a small business owner, say— 
and, by the way, I have talked to doz-
ens of employers who have said this: 

If you are going to open up the books 
of my corporation—I make widgets or I 
make steel or I make desks or I make 
pencils—you are going to open up my 
books for my employees to sue me for 
a decision my insurance company, that 
I hired, made. I cannot afford it. I am 
not in the business of health care. I am 
not managing these health care deci-
sions. I hired someone to do that, but I 
am going to get sued for their deci-
sions? Sorry, as much as I would love 
to provide group health insurance to 
you, I cannot allow the corporation— 
our corporation, our effort—to be jeop-
ardized by a decision made by someone 
outside of what I do. 

I cannot let it happen. They will drop 
their insurance. I ask for 30 additional 
seconds. 

Mr. GREGG. I yield the Senator 30 
seconds. 

Mr. SANTORUM. Who will be the 
first person, once these employers drop 
their insurance as a result of this bill, 
to run to the Senate floor and say: 
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These nasty employers, look at them; 
they are dropping their insurance; we 
need the Government to take over the 
health care system? 

Yes, the Senator from Massachusetts 
would be the first person on the Senate 
floor calling for a Government health 
care system. 

The PRESIDING OFFICER. The Sen-
ator from Nevada. 

Mr. REID. Madam President, I ask 
unanimous consent that 23 cases em-
phasizing ERISA’s limitations, Federal 
cases from most every circuit plus var-
ious State courts around the country, 
be printed in the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

COURT CASES EMPHASIZING ERISA’S 
LIMITATIONS 

A. FEDERAL APPELLATE DECISIONS 
1. Bedrick v. Travelers Insurance Company (4th 

Cir. 1996) 93 F.3d 149 
Ethan Bedrick was born with severe cere-

bral palsy and required speech therapy and 
physical therapy to prevent contraction of 
his muscle tissues. In April of 1993, Travelers 
Insurance Company terminated the speech 
therapy and severely restricted physical 
therapy when Ethan was 14 months old. 
When Ethan’s father threatened to sue, the 
insurance company reviewed the decision. 
The insurance company concluded, without 
updating Ethan’s file or consulting with his 
physicians, that intensive physical therapy 
would not result in what the insurance com-
pany described as ‘‘significant progress’’ for 
Ethan. 

In its ruling in 1996, the Fourth Circuit 
held that Travelers’ decision was arbitrary 
and capricious because the opinions of their 
medical experts were unfounded and tainted 
by conflict. The court observed that neither 
the insurance plan nor the company’s inter-
nal guidelines required ‘‘significant 
progress’’ as a precondition to providing 
medically necessary benefits. ‘‘It is as im-
portant not to get worse as to get better’’, 
the court noted. The court noted that ‘‘the 
implication taht walking by age 
five. . . would not be ‘significant progress’ 
for this unfortunate child is simply revolt-
ing.’’ (page 153) 

ERISA left the Bedricks with no remedy to 
compensate Ethan for the developmental 
progress he lost during the three years and 
more that his parents had to litigate the 
benefit denial by Travelers. The Bedricks’ 
state law causes of action were eliminated 
due to ERISA. 
2. Corcoran v. United Healthcare, Inc. (5th Cir. 

1992) 965 F.2d 1321 
Mrs. Corcoran was in an employer-spon-

sored health plan using Blue Cross as admin-
istrator and United Health Care handling 
utilization review. Mrs. Corcoran was preg-
nant and had a history of pregnancy-related 
problems. Although her own doctor rec-
ommended hospitalization, United Health 
Care denied that hospitalization was medi-
cally necessary and did not pre-certify a hos-
pital stay. Instead, 10 hours of daily in-home 
nursing care were authorized. When the 
nurse was not on duty, the fetus developed 
problems and died. The Corcorans had no 
remedy for damages against United under 
ERISA. The Corcorans’ claim for state dam-
ages were eliminated due to ERISA. 

The court noted: ‘‘The result ERISA com-
pels us to reach means that the Corcorans 

have no remedy, state or federal, for what 
may have been a serious mistake. This is 
troubling for several reasons. First, it elimi-
nates an important check on the thousands 
of medical decisions routinely made in the 
burgeoning utilization review 
system . . . Moreover, if the cost of compli-
ance with a standard of care (reflected either 
in the cost of prevention or the cost of pay-
ing judgements) need not be factored into 
utilization review companies’ cost of doing 
business, bad medical judgements will end up 
being cost-free to the plans that rely on 
these companies to contain medical costs. 
ERISA plans, in turn will have one less in-
centive to seek out the companies than can 
deliver both high quality services and rea-
sonable prices’’ (page 1338). 
3. Cannon v. Group Health Services of Okla-

homa, Inc. (10th Cir. 1996) 77 F.3d 1270 
Ms. Cannon was diagnosed with elobastic 

leukemia. She received chemotherapy treat-
ments, and her leukemia went into remis-
sion. Subsequently, her insurer amended her 
policy to state that preauthorization would 
be denied for an autologous bone marrow 
treatment if sought after the first remission. 

Ms. Cannon’s doctor recommended an 
autologous bone marrow treatment and re-
quested preauthorization from the insurer. 
When the insurer denied the treatment as ex-
perimental, the doctors made a second re-
quest which was also denied. Through per-
sistence by the doctor and Ms. Cannon, the 
insurer reversed its decision and authorized 
the treatment approximately seven weeks 
after the first request was made. It was not 
until 18 days after the decision to authorize 
the treatment was made that Ms. Cannon 
learned of the reversal. Two days after noti-
fication, she was admitted to the hospital 
and died the following month. 

Ms. Cannon’s surviving spouse brought sev-
eral state law claims. The court held that 
the state law causes of action were pre-
empted due to ERISA and that there was no 
remedy under ERISA for the delay in receiv-
ing the authorization. The court apologized 
for the result and wrote ‘‘although we are 
moved by the tragic circumstances of this 
case and the seemingly needless loss of life 
that resulted, we conclude the law gives us 
no choice but to affirm’’ (page 1271). 
4. Jass v. Prudential Health Care Plan, Inc. (7th 

Cir. 1996) 88 F.3d 1482 
Ms. Jass was in an employer-sponsored 

health plan using Prudential Health Care 
Plan to administer the plan. She had com-
plete knee replacement surgery. A utiliza-
tion review administrator for Prudential de-
termined that it was not necessary for Ms. 
Jass to receive a course of physical therapy 
following the surgery to rehabilitate the 
knee. 

Ms. Jass claimed that her discharge from 
the hospital was premature since she had not 
received required rehabilitation and she had 
permanent injury to her knee. 

Ms. Jass had no damages remedy against 
either the utilization review administrator 
or Prudential under ERISA. The court found 
that ERISA preempted any state claim 
against Prudential for vicarious liability for 
the doctor’s alleged negligence in connection 
with the denial of rehabilitation. 
5. Comer v. Kaiser Foundation Health Plan (9th 

Cir. 1994) 1994 U.S. App. LEXIS 27358, 1994 
WL 718871 

Although Ryan Comer had been diagnosed 
with an unusual form of pediatric cancer, 
Kaiser denied coverage for high-dose chemo-
therapy and denied authorization for an 
autologous bone marrow transplant. Ryan 
subsequently died. 

Ryan’s parents’ state wrongful death ac-
tion was preempted by ERISA. Ryan’s par-
ents had no damage remedy available to 
them under ERISA. 
6. Kuhl v. Lincoln National Health Plan of 

Kansas City, Inc. (8th Cir. 1993) 999 F.2d 298 
Mr. Kuhl had a heart attack. His doctor de-

cided on June 20, 1999 that he required spe-
cialized heart surgery. Because the hospitals 
in his town did not have the necessary equip-
ment for such surgery, the doctor arranged 
for the surgery to be performed in St. Louis 
at Barnes Hospital. 

When Barnes Hospital requested 
precertification for the surgery, the utiliza-
tion review coordinator at Mr. Kuhl’s HMO 
refused to precertify the surgery because the 
St. Louis hospital was outside the HMO serv-
ice area. Accordingly, the surgery scheduled 
for July 6 was canceled. The HMO instead 
sent Mr. Kuhl to another Kansas City doctor 
on July 6 to determine whether the surgery 
could be performed in Kansas City. That doc-
tor agreed with the first doctor that the sur-
gery should be performed at Barnes Hospital. 
Two weeks later, the HMO agreed to pay for 
surgery at Barnes Hospital. By then, the sur-
gery could not be scheduled until September. 

When the doctor at Barnes Hospital exam-
ined Mr. Kuhl on September 2, Mr. Kuhl’s 
heart had deteriorated so much that surgery 
was no longer a possibility. Instead, he need-
ed a heart transplant. Although the HMO re-
fused to pay for an evaluation for a heart 
transplant, Mr. Kuhl managed to be placed 
on the transplant waiting list at Barnes. Mr. 
Kuhl died waiting for a transplant. 

The survivors of Mr. Kuhl have no damages 
remedy against the HMO under ERISA. Mr. 
Kuhl’s survivors’ state law causes of action 
were eliminated due to ERISA. 
7. Spain v. Aetna Life Insurance Co. (9th Cir. 

1993) 11 F.3d 129, cert. denied (1994) 
Mr. Spain was diagnosed with testicular 

cancer. The recommended course of treat-
ment was three-part procedure which had to 
occur in a short time period. Although Aetna 
initially approved the treatment, Aetna 
withdrew its approval prior to the third part 
of the procedure. 

While Aetna ultimately changed its posi-
tion and authorized the third part of the pro-
cedure, it was not authorized until it was too 
late to be effective. Mr. Spain died. There 
are no damage remedies against Aetna under 
ERISA. Mr. Spain’s survivors’ state law 
causes of action were eliminated due to 
ERISA. 
8. Settles v. Golden Rule Insurance Co. (10th 

Cir. 1991) 927 F.2d 505 
Mr. Settles was in an employee-sponsored 

health plan. The employer paid a monthly 
premium to Golden Rule and the employer 
was required to give written notice to the in-
surer in advance of terminating Mr. Settles’ 
coverage. On October 24, the insurer notified 
Mr. Settles by a letter that it had termi-
nated his insurance unilaterally. That same 
day Mr. Settles suffered a heart attack and 
he died five days later. 

The widow sued Golden Rule in state court 
alleging that the death of her husband was 
caused proximately by the insurer’s unilat-
eral decision to terminate his insurance. The 
court ruled that ERISA preempted her state 
claims. ERISA does not provide a damage 
remedy for her losses. 

B. FEDERAL DISTRICT COURT DECISIONS 
9. Wurzbacher v. Prudential Insurance Co. of 

America (E. Dist. Ky. January 27, 1998) 
Mr. Wurzbacher received monthly injec-

tions of leupron as treatment for his pros-
tate cancer. Under his retiree health plan, 
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the treatment was fully covered (paid 100% 
of the $500 charge) and paid for. When Pru-
dential took over as the plan administrator, 
it changed the coverage stating the plan 
would now only over 80% of $400 ($320) of the 
$500 charge for each injection. Since Mr. 
Wurzbacher could not afford to pay the addi-
tional $180, he asked his physician for alter-
natives. In light of the aggressiveness of the 
cancer, the doctor said the only alternative 
was castration. The request was approved by 
Prudential and he was castrated. 

When he returned home, he found a letter 
from Prudential notifying him that it had 
made a mistake and that the plan would pay 
the full $500 for the monthly leupron injec-
tion. 

The court held that the Wurzbachers’ 
claims for state damages were eliminated 
due to ERISA. Neither Mr. Wurzbacher nor 
his spouse have a damage remedy under 
ERISA for alleged negligence by Prudential 
in denying the claim. 
10. Andrews-Clarke v. Travelers Insurance Co. 

(D. Mass. Oct. 30, 1997) 21 EBC 2137, 1997 
WL 677932 

Richard Clarke’s health plan covered at 
least one 30-day inpatient rehabilitation pro-
gram per year when necessary. Travelers re-
fused to approve Richard’s enrollment in a 
30-day inpatient alcohol rehabilitation pro-
gram. Instead it approved two separate brief 
(five and eight days, respectively) hospital 
stays. Within 24 hours after the second hos-
pital stay, Richard attempted suicide in the 
garage with the car engine running while he 
consumed a combination of alcohol, cocaine, 
and prescription drugs. His wife discovered 
him by breaking through the garage door. 
Mr. Clarke was taken to the hospital where 
he was treated for carbon monoxide poi-
soning. 

At his mental commitment proceeding, the 
court ordered Mr. Clarke to participate in a 
30 day detoxification and rehabilitation pro-
gram following his release from the hospital. 
Travelers ‘‘incredibly refused’’ to authorize 
admission under his plan. Instead, for his de-
toxification and rehabilitation, Mr. Clarke 
was sent to a correctional center, where he 
was forcibly raped and sodomized by another 
inmate. He received little therapy or treat-
ment at the correction center. Following his 
release, he went on a prolonged, three-week 
drinking binge. He was hospitalized over-
night with respiratory failure. After his re-
lease from the hospital, he began drinking 
again. He was found the following morning 
dead in his car, with a garden hose running 
from the tailpipe into the passenger com-
partment. 

Mr. Clarke’s widow and four minor chil-
dren sued Travelers and its utilization re-
view provider under state law. ERISA was 
held to preempt all of these and to provide 
no remedy. The Court noted that ‘‘the tragic 
events set forth in Diane Andrews-Clarke’s 
Complaint cry out for relief’’ (p. 2140) and 
‘‘Under traditional notions of justice, the 
harms alleged—if true—should entitle Diane 
Andrews-Clarke to some legal remedy on be-
half of herself and her children against Trav-
elers and Greenspring. Consider just one of 
her claims—breach of contract. This cause of 
action—that contractual promises can be en-
forced in the courts—pre-dates the Magna 
Carta’’ (p. 2141). 

But the Court also noted: ‘‘Nevertheless, 
this Court has no choice but of pluck David 
Andrews-Clarke’s case out of the state court 
in which she sought redress (and where relief 
to other litigants is available) and then, at 
the behest of Travelers and Greenspring, to 
slam the courthouse doors in her face and 
leave her without any remedy’’ (p. 2141). 

In discussing the need for ERISA reform 
the Court was quite clear: 

‘‘This case, thus, becomes yet another il-
lustration of the glaring need for Congress to 
amend ERISA to account for the changing 
realities of the modern health care system’’ 
(pp. 2141-2142). 

‘‘It is therefore deeply troubling that, in 
the health insurance context, ERISA has 
evolved into a shield of immunity which 
thwarts the legitimate claims of the very 
people it was designed to protect. What went 
wrong?’’ (p. 2144). 

‘‘The shield of near absolute immunity 
now provided by ERISA simply cannot be 
justified’’ (p. 2151). 

The Court, recognizing ‘‘the perverse out-
come generated by ERISA in this particular 
case,’’ called upon Congress for reform. 
11. Thomas-Wilson v. Keystone Health Plan 

East HMO (E.D. PA 1997) 1997 U.S. District 
court LEXIS 454, 1997 WL 27097 

In May of 1995, Ms. Thomas-Wilson was di-
agnosed with Lyme disease. She began re-
ceiving intravenous antibiotic treatment on 
June 6, 1995, which the HMO covered. In Au-
gust of that year, the HMO denied continu-
ation of that treatment. Since she could not 
afford to pay herself for the treatments, she 
stopped receiving them and her condition 
worsened. She could not work or perform 
household duties. Her neck and back pain be-
came so severe and persistent that she need-
ed a full-time caregiver. 

From September through December of 1995, 
the HMO required her to undergo extensive 
testing to determine if she had Lyme dis-
ease. In December of 1995, the HMO rein-
stated coverage for the intravenous anti-
biotic treatment. 

Ms. Thomas-Wilson filed suit alleging that 
she became severely disabled and endured 
great pain, suffering, depression, and 
changes in personality as a result of the 
interruption of her treatment. 

The court found that Ms. Thomas-Wilson’s 
and her spouse’s state tort claims against 
the HMO were preempted by ERISA. There 
was no damage remedy available under 
ERISA. 
12. Turner v. Fallon Community Health Plan 

Inc. (D. Mass. 1997) 953 F. Supp. 419 
Mrs. Turner’s HMO refused to authorize 

cancer treatment. She died. Mr. Turner sued 
his spouse’s HMO for allegedly causing her 
death by refusing to authorize treatment. 

The court held that, even assuming there 
had been a wrongful refusal to provide the 
treatment to Mrs. Turner, her surviving 
spouse’s state claims were preempted by 
ERISA. Mr. Turner has no damage remedy 
available under ERISA. 
13. Foster v. Blue cross and Blue Shield of 

Michigan (E.D. Mich. 1997) 969 F. Supp. 
1020 

Mrs. Foster was diagnosed with breast can-
cer and Blue cross refused to approve the 
treatment prescribed of high dose chemo-
therapy with peripheral cell rescue and 
autologous bone marrow transplantation. 
Because of this denial, Shelly Foster did not 
receive the treatment and died. The court, 
noting that this was a ‘‘harsh result,’’ held 
that the claims of her spouse for breach of 
contract, bad faith and infliction of emo-
tional distress, negligent misrepresentation 
and fraud, and wrongful death, as well as any 
claim under the Michigan civil rights stat-
ute, were all preempted by ERISA. Mr. Fos-
ter had no damage remedy under ERISA. 
14. Smith v. Prudential Health care Plan, Inc. 

(E.D. Pa. 1997) 1997 WL 587340 
Mr. Smith’s contract with Prudential 

through the PAA Trust required pre-author-

ization for medical treatment before insur-
ance coverage would be provided. After Mr. 
Smith injured his leg in an automobile acci-
dent on January 18, 1995, he needed surgery 
to reduce his heelbone. When no doctor par-
ticipating in the Prudential HMO was avail-
able, Mr. Smith found a qualified out-of-net-
work doctor to perform the surgery. Pruden-
tial would not authorize the surgery since 
‘‘surgical correction is no longer possible.’’ 
Mr. Smith filed a state action for breach of 
contract, negligence, and negligent perform-
ance of contract. The court ruled that plain-
tiff’s claims were preempted by ERISA. Mr. 
Smith has no remedy under ERISA. 
15. Udoni v. The Department Store Division of 

Dayton Hudson Corporation (N.D. Ill. 1996) 
1996 U.S. Dist. LEXIS 8282, 1996 WL 332717 

Mrs. Udoni’s bone deterioration in her fa-
cial bones, caused by osteoporosis, prevented 
her from eating food. Her bone deterioration 
caused numerous other problems. Her doc-
tors had to replace her facial bones with 
bones from her hip. 

Under Mrs. Udoni’s medical plan, medical 
conditions were fully covered but treatments 
to correct conditions of the teeth, mouth, 
jaw joints were excluded. The plan’s adminis-
trator classified Mrs. Udoni’s operation as 
‘‘dental’’ and denied coverage for surgery. 

The court ruled the interpretation of the 
plan was arbitrary and capricious. The phy-
sicians had provided evidence repeatedly ex-
plaining the medical necessity and classi-
fication of her specific surgery. Recognizing 
that to remand the case to the administrator 
would be futile in light of its ‘‘continued re-
fusals to consider (or even acknowledge) sub-
stantial evidence of the merits’’ of Mrs. 
Udoni’s claim, a bench trial was scheduled. 

ERISA provides no remedy for complica-
tions resulting from the deterioration in 
Mrs. Udoni’s physical condition during the 
coverage disputes. Mrs. Udoni’s claim for 
damages arising from improper denial of 
benefits were eliminated under ERISA. 
16. Bailey-Gates v. Aetna Life Insurance Co. (D. 

Conn. 1994) 890 F.Supp. 73 
Mr. Bailey-Gates was hospitalized in May 

of 1991 for physical and mental disorders. A 
managed care nurse for Aetna ordered him 
released on June 18, 1991. He was released on 
June 25 and less than two weeks later, on 
July 4, 1991, he committed suicide. 

His survivors sued Aetna for negligently 
releasing him while he was still in need of 
hospitalization for his disorders. The court 
ruled that ERISA preempted his survivors’ 
state claims. Mr. Bailey-Gates’ survivors 
have no damage remedy under ERISA. 
17. Gardner v. Capital Blue Cross (M.D. Penn. 

1994) 859 F.Supp. 145 
Although Ms. Wileman’s tumor from her 

peripheral neuroectodermal cancer was re-
duced by 70% from chemotherapy, only a 
bone marrow transplant could possibly 
eliminate the cancer. Blue Cross initially de-
nied the request and refused to pre-certify 
the procedure. Blue Cross reconsidered and 
agreed to pay for the bone marrow trans-
plant after it heard from Ms. Wileman’s law-
yer and the Pennsylvania Insurance Depart-
ment. 

Ms. Wileman’s condition worsened suffi-
ciently during the delay following the de-
nial. Her doctors decided she was too weak 
to undergo the bone marrow transplant when 
they were preparing for the transplant in 
June of 1993. In September of 1993, Ms. 
Wileman died. 

The court held that ERISA preempted her 
survivors’ state negligence claims against 
the HMO. Her survivors have no damage 
remedy under ERISA. 
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18. Nealy v. U.S. Healthcare HMO (S.D. N.Y. 

1994) 844 F. Supp. 966 
Mr. Nealy had been treated by his doctor 

for an anginal condition. The HMO had as-
sured Mr. Nealy that he could continue the 
care he was receiving for his pre-existing 
condition and be treated by the doctors he 
had been seeing. 

After Mr. Nealy enrolled in the HMO, he 
was not issued an identification card. One 
week after first seeking an appointment, Mr. 
Nealy was examined on April 9, 1992, by a pri-
mary care physician who refused to refer Mr. 
Nealy to his former cardiologist. The HMO 
explained its refusal in an April 29, 1992 let-
ter saying it had its own participating cardi-
ologists. On May 15, 1992, the primary care 
physician authorized Mr. Nealy to see a car-
diologist on May 19, 1992. Mr. Nealy suffered 
a massive heart attack on May 18, 1992 and 
died. 

The court ruled that Mr. Nealy’s surviving 
spouse’s state claims were preempted due to 
ERISA. Mrs. Nealy has no claim for damages 
under ERISA. 
19. Dearmas v. Av-Med, Inc. (S.D. Fla. 1993) 814 

F. Supp. 1103 
Ms. Dearmas was injured in an automobile 

accident, and she was transferred to four dif-
ferent hospitals in three days by her HMO 
based on the availability of providers par-
ticipating in her plan at those facilities. As 
a result of those transfers, as well as other 
delays in her treatment, she alleged irrevers-
ible neurological damage. 

The court held that ERISA preempted her 
state negligence claims against the HMO. 
Ms. Dearmas has no claim for damages under 
ERISA. 
20. Pomeroy v. Johns Hopkins Medical Services, 

Inc. (D. Md. 1994) 868 F. Supp. 110 
Mr. Pomeroy required surgery for dilopia 

(double vision). The HMO denied his claim. 
Five months later, in September of 1990, suf-
fering from back pain and severe depression, 
the HMO again denied treatment. After these 
denials, he became addicted to a pain killer. 
When he sought treatment for the addiction, 
the HMO once again denied his claim. 

Mr. Pomeroy pursued his benefits under 
the state Health Claims Arbitration Board 
and the HMO removed the case to federal 
court. 

The court dismissed with prejudice Mr. 
Pomeroy’s state claims for mental, physical 
and economic losses due to ERISA preemp-
tion. The court also dismissed without preju-
dice his benefit claim. Mr. Pomeroy has no 
claim for damages under ERISA. 
21. Kohn v. Delaware Valley HMO Inc. (E.D. 

Penn. 1991) 14 EBC 2336 
Mr. Kohn entered outpatient drug and al-

cohol rehabilitation in 1989. His HMO pri-
mary care physician admitted him in Feb-
ruary of 1990 into an in-patient program. 
When the 15 days concluded, the therapist 
determined additional inpatient care was 
necessary. The HMO not only refused cov-
erage for the additional inpatient care but 
refused to allow Mr. Kohn’s family to pay for 
that additional care. While attempting to 
cross the railroad tracks in a drunken stu-
por, he was struck, and killed by a train two 
weeks after leaving the rehabilitation cen-
ter. 

The court found that ERISA preempted his 
survivors’ claims based on denial of addi-
tional treatment. The court also held that a 
vicarious liability claim against the HMO 
based on ostensible agency would not be pre-
empted if the HMO doctors committed mal-
practice. The survivors had no claim for 
damages under ERISA. 

Mr. REID. I yield the final minutes 
we have on this amendment to the Sen-
ator from Illinois, the floor leader for 
the Democrats. 

The PRESIDING OFFICER. Four 
minutes 24 seconds remain. 

Mr. GREGG. Will the Senator sus-
pend? 

Mr. REID. Will the Senator with-
hold? 

Mr. GREGG. I understand this is 
your last speaker. We have Senator 
DOMENICI, and then I will close. If Sen-
ator DOMENICI can go in between that. 

Mr. REID. The Senator wants Sen-
ator DOMENICI to go now, if Senator 
DURBIN will withhold. 

Mr. GREGG. I yield 5 minutes off the 
bill to Senator DOMENICI. 

Mr. DOMENICI. I thank the Senator 
from New Hampshire. 

Madam President, I want Senator 
KENNEDY to know that I will not get 
red in the face today. My wife is watch-
ing, and she tells me I do better when 
I do not yell. 

Looking at America today, I ask this 
question: Is the best way to resolve the 
problem of somebody who is a patient 
and sick, and the kind of coverage and 
care to which they are entitled, to give 
it to the trial lawyers to resolve before 
juries in court cases? 

I cannot believe the best we can do to 
arbitrate and settle these disputes is to 
say: Let the trial court do it; let the 
juries do it. We already know, if you 
are looking for an egregiously ineffi-
cient way to resolve disputes, use the 
trial lawyers and use the courts of 
America. It just does not target the 
problem. It resolves issues in a very ar-
bitrary way. 

I say to everybody here, I am con-
vinced that letting the trial lawyers 
solve a medical problem is borderline 
useless. It will cost immeasurable 
amounts of money because every law-
suit will be worth something and be-
cause everybody will be frightened to 
death to try something before a jury, 
not because they are guilty but be-
cause jurors and the trial system are 
apt to award a gigantic verdict. Then 
every case is worth something. 

Can we not figure out a better way 
than that? Whatever the arguments in 
this Chamber, the issue is: When people 
are covered by managed care or private 
health care, to what are they entitled? 

It is not an issue of whether a doctor 
performs malpractice. That litigation 
is wide open. It is, if they are not get-
ting what they are entitled to, how do 
you fix that? Frankly, I believe to fix 
it by throwing every one of those deci-
sions into the lap of a trial lawyer who 
can file a lawsuit is, for this enlight-
ened America, borderline lunacy. For 
an intelligent, bright America, it is lu-
dicrous to suggest that as a way to set-
tle disputes about coverage and quality 
of care. 

Think of this: You open this up to 
the trial lawyers, and whatever an 

HMO or a managed care or an employ-
er’s policy provides for people is going 
to be in question unless the patient 
turns out healthy, safe, and sound. 

If it turns out that they get sick or 
sicker, what do you think the case is 
going to be? They should have provided 
a different kind of care; I am in court; 
I am going to get an expert to say it 
should have been different; I am going 
to get a contract lawyer, an expert, to 
read into this contract what they 
think I should have. 

Then they are liable for wrongful 
death, they are liable for any kind of 
illness, because the patient did not get 
well. 

Frankly, I believe that is a giant 
mistake, and everybody should under-
stand we are adding billions of dollars 
to the cost of health care through this 
and maybe will not get the kind of re-
lief the people need. 

Whatever the Republicans’ final 
package is, I hope and pray that as 
part of the external review process we 
put in something that is very tough on 
HMOs and managed care and other 
policies, that they will provide what an 
independent medical expert says they 
are supposed to do, and it will force 
them to do it, not in a jury trial but in 
the process run by the States and their 
policymakers and insurance carriers. 

Do we want the final decision as to 
the kind of coverage, the propriety of 
what was given to patients, to be de-
cided by jurors in a courtroom with 
monstrous liability attached to it, or 
do we want it to be done by an expert 
as part of a review process with short 
timeframes and mandatory perform-
ance when they make a decision as to 
what they are entitled to? 

I believe an enlightened America 
should opt for the latter. I do not be-
lieve an enlightened America should 
even consider having contract disputes 
of this type determined by trial law-
yers in courtrooms by jurors. 

Which do we want? Do we want 
health care or do we want a jury ver-
dict? Do we want health care as it 
should be or do we want a trial in the 
courts of this country? I choose the 
former, and you can do it without put-
ting these issues into the courts of 
America, Federal or State. 

I yield the floor. 
Mr. KENNEDY. I yield the remaining 

time to the Senator from Illinois. 
The PRESIDING OFFICER. The Sen-

ator from Illinois is recognized. 
Mr. DURBIN. I thank the Chair. 
Let me say at the outset that the 

Senator from Pennsylvania misstated 
this amendment. This amendment says 
an employer can be held liable only 
when that employer uses his discre-
tionary authority to make a decision 
on a claim. If a decision is made by an 
insurance company hired by the em-
ployer, the employer cannot be held 
liable. That is what this language says 
clearly. 
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Is there a time when an employer 

could be held liable? We found two 
cases. You decide whether they should 
be brought into court. 

The employer collected the pre-
miums from the employee and did not 
turn them in to the insurance com-
pany. When the employee had a claim, 
the insurance company said: You are 
not on the books. 

In the second situation, the employee 
was a full-time employee and had 
worked 9 months at this firm. He filed 
a claim with the health insurance com-
pany. The insurance company said: No; 
we see you as a part-time employee. It 
is a dispute over part-time/full-time. 

Those are two instances under law 
where employers are brought into 
court. Employers do not make these 
medical decisions. They would not be 
subject to this lawsuit. 

Please bear with me for a minute. 
This is the most important amendment 
we will consider on this bill. 

The Senator from New Hampshire 
corrected me. He is right. It does not 
keep 123 million Americans out of 
court. It keeps 120 million Americans 
out of court. I stand corrected, I say to 
the Senator. He is right. It is only 120 
million Americans and their families 
who will be denied a day in court by 
the Republican amendment, an amend-
ment which is a Federal prohibition 
against State lawsuits against health 
insurance companies. 

Across the street at the Supreme 
Court building, you will find the 
phrase, ‘‘Equal Justice Under Law.’’ 
This amendment says to that phrase: 
Denied; denied. Equal justice under law 
is denied for those families who want 
to take health insurance companies 
into court and hold them accountable 
for their wrong decisions. 

The Senator from New Mexico said: 
What are we doing taking contract 
questions into courts? I do not know 
where that Senator went to law school, 
and I do not know whether he follows 
law and order in other programs, but 
that is what courts do. Courts decide 
questions like contract coverage. That 
is part of the law of the land for every 
business in America, except health in-
surance companies. 

The Republicans have come forward 
with this amendment, an amendment 
which the insurance industry wants 
dearly so that they cannot be held ac-
countable in court. What this means is 
that families across America, when de-
cisions are made, life-or-death deci-
sions, will not have their day in court. 
The Republicans want to continue to 
prohibit American families from hold-
ing these health insurance companies 
accountable for their bad decisions. 

From USA Today: The central ques-
tion is, Should HMOs, which often 
make life or death decisions about a 
treatment, be legally accountable 
when their decisions are tragically 
wrong? Right now the answer is no. 

If we pass the Democratic Patients’ 
Bill of Rights, finally the courthouse 
doors will open to families across 
America. If the Republicans and the in-
surance industry prevail on this 
amendment, those doors are slammed 
shut. What will that mean? It will 
mean not just fewer verdicts, not just 
fewer settlements, but the continued 
attitude of this health insurance indus-
try that they are held unaccountable, 
they cannot be held accountable to 
anyone. They will make decisions—life 
and death decisions—for you and your 
family and never face the prospect of 
going to court. 

This is an internal memorandum 
from an HMO. This memorandum says 
it as clearly as can be. What they con-
clude is: Stick with the current law 
that keeps us out of court. This gen-
tleman, who is in charge of manage-
ment, said: We identified 12 cases 
where our HMO had to pay out $7.8 mil-
lion. If we had it under the ERISA pro-
visions that the Republicans want to 
protect, we would have paid between 
zero and $500,000 to those 12 families. 

This is what it is all about. Someone 
who is maimed, someone who loses 
their life, their family goes to court 
and asks for justice. Equal justice 
under the law, that is all we are asking 
for. 

The Republican majority and the in-
surance industry do not want to give 
American families that opportunity. 

Vote to make sure we have equal jus-
tice under the law. 

The PRESIDING OFFICER. The Sen-
ator’s time has expired. 

Mr. GREGG. I yield myself 5 minutes 
off the bill. I will be the last speaker, 
so Members can understand there will 
be a vote in about 5 minutes—two 
votes. I stand corrected. 

There have been a lot of representa-
tions in this argument in the last hour 
and a half or so. Let me make a couple 
points. 

First off, once again, the Senator 
from Illinois cites the wrong number of 
people covered by this proposal. That 
does not really go to the core of the 
issue, but it should be clarified. The 
Senator from New Jersey said there are 
only two classes of people who are cov-
ered by this type of situation, dip-
lomats and insurance companies. Actu-
ally Senators and members of the Gov-
ernment are covered in the same way. 
In fact, it was an OPM directive from 
the Clinton administration on April 5, 
1996. I will simply quote from it. It 
says: 

Legal actions to review actions by OPM in-
volving such denials of health benefits must 
be brought against OPM and not against the 
carrier or the carrier subcontractor. 

It further states those actions can 
only be for certain limited amounts of 
recovery. So essentially we are track-
ing that proposal which is what Sen-
ators are presently covered by. 

Also, the Senator from Massachu-
setts said—and this point was made by 

the Senator from Washington—that, 
yes, our proposals cost $13 billion and, 
yes, your proposals cost billions of dol-
lars. 

But there is a little bit of difference. 
We cut taxes. We give people assets. We 
put money in their pockets. We say to 
your folks: You can go out and use that 
money to benefit your family. Your 
proposals increase the cost of pre-
miums and drive people out of the 
health care system and create more un-
insured people. There is a fairly signifi-
cant difference between the two cost 
functions of these two bills. 

But this amendment goes to the fact 
that the proposal from the other side of 
the aisle essentially dramatically ex-
pands the number of lawsuits which 
will be brought in the United States, 
lawsuits which will be brought in all 
these different areas by aggressive and 
creative attorneys, lawsuits which 
today and under our bill would be set-
tled under a procedure which is reason-
able, which has independent doctors 
looking at the issue. Those decisions, 
by doctors who are independently cho-
sen by independent authorities, are 
binding, binding on the health care 
provider group. 

So we take out all these lawyers, all 
these attorneys. I think of this one 
procedure I cited before where you 
have literally 137 doctors talking about 
82 different ways to treat one different 
type of health complication. That can 
be multiplied by thousands, if not mil-
lions, giving literally millions upon 
millions of opportunities for attorneys 
to bring lawsuits because one doctor 
shows treatment A and another doctor 
chose treatment A–82 or B–82. 

The fact is the decision should not be 
made by an attorney. That decision 
should be made by an outside doctor 
who has independence, who is chosen 
by an independent group, and who has 
binding authority. 

The end product of this bill will be to 
create a lot of new attorneys in this 
country having a lot of new opportuni-
ties to bring a lot of new lawsuits. In 
fact, there has been an lot of hyperbole 
on this floor. I want to put it in per-
spective. It might be hyperbole, but it 
is still fairly accurate. 

There is a show on Saturday morning 
that I enjoy listening to on National 
Public Radio. Some may be surprised 
that I enjoy listening to National Pub-
lic Radio, but I do. The show is called 
‘‘Car Talk.’’ In ‘‘Car Talk,’’ there is a 
law firm in Cambridge, MA. I know it 
is euphemistic, but they call them, so 
far: Dewey, Cheatum & Howe? They 
represent the folks on ‘‘Car Talk.’’ 
Their offices are somewhere in Cam-
bridge in Car Talk Plaza, and they rep-
resent the Tappet Brothers. Today I 
think they have three attorneys: 
Dewey, Cheatum & Howe. 

If this bill is passed, Dewey, Cheatum 
& Howe are going to have to build a 
new building in Cambridge, and they 
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are going to have all these attorneys 
working for them because that is how 
many people will be needed to bring all 
the lawsuits that are going to be pro-
posed under this bill as a result of its 
expansion. 

What is the serious, ultimate out-
come of this? It drives up costs. That is 
the serious ultimate outcome. It was 
almost treated as if that was an 
irrelevancy by one of the other speak-
ers. Well, 1.4 percent of the premiums 
are going to go up. That does not mean 
anything? I say 1.4 percent translates 
into 600,000 people. 

There have been a lot of pictures 
brought to the floor about people who 
have not gotten adequate health care, 
and I am sure their stories are compel-
ling. But this floor would be filled if we 
put up the 600,000 pictures of people 
who will lose their health care insur-
ance—filled right up to the ceiling by 
people who no longer have health care 
insurance as a result of all these law-
suits driving up all these costs for 
health care. 

As the Senator from Pennsylvania 
pointed out, what will be the outcome 
of that? What will be the outcome of 
all these people being put out of their 
health care insurance because the cost 
has gone up so much? These are CBO’s 
estimates, not mine. It will be that 
somebody will come to the floor from 
the other side of the aisle saying: We 
have to nationalize the whole system 
in order to take care of all the unin-
sured we just created by creating all 
these lawsuits for all these attorneys 
to pursue. What a disingenuous ap-
proach to health care, in my opinion. 

The Republican plan has a construc-
tive way to approach this. It leaves the 
decision of care to the patient, to be re-
viewed by a doctor, who is independ-
ently chosen, who is in the specialty 
where the patient needs the care. That 
decision is binding, binding on the 
health care provider. 

I hope Senators will join me in sup-
porting my amendment which voids 
the language which expands the law-
yers’ part of this bill. 

I ask for the yeas and nays on my 
amendment. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There appears to be. 
The yeas and nays were ordered. 
Mr. NICKLES addressed the Chair. 
The PRESIDING OFFICER. The Sen-

ator from Oklahoma. 
Mr. NICKLES. Madam President, for 

the information of all Senators, I think 
we are ready to vote on the Gregg 
amendment, which strikes the liability 
provision. I also notify Senators that 
immediately following that vote, there 
will be a vote on the first-degree 
amendment, the amendment offered by 
Senator COLLINS dealing with long- 
term care deductibility and also deal-
ing with ER and OB/GYN and access. 
So that vote will be immediately after 
the Gregg amendment. 

The PRESIDING OFFICER. The 
question is on agreeing to amendment 
No. 1250. The yeas and nays have been 
ordered. The clerk will call the roll. 

The assistant legislative clerk called 
the roll. 

The PRESIDING OFFICER (Mr. FITZ-
GERALD). Are there any other Senators 
in the Chamber desiring to vote? 

The result was announced—yeas 53, 
nays 47, as follows: 

[Rollcall Vote No. 206 Leg.] 
YEAS—53 

Abraham 
Allard 
Ashcroft 
Bennett 
Bond 
Brownback 
Bunning 
Burns 
Campbell 
Chafee 
Cochran 
Collins 
Coverdell 
Craig 
Crapo 
DeWine 
Domenici 
Enzi 

Frist 
Gorton 
Gramm 
Grams 
Grassley 
Gregg 
Hagel 
Hatch 
Helms 
Hutchinson 
Hutchison 
Inhofe 
Jeffords 
Kyl 
Lott 
Lugar 
Mack 
McCain 

McConnell 
Murkowski 
Nickles 
Roberts 
Roth 
Santorum 
Sessions 
Shelby 
Smith (NH) 
Smith (OR) 
Snowe 
Stevens 
Thomas 
Thompson 
Thurmond 
Voinovich 
Warner 

NAYS—47 

Akaka 
Baucus 
Bayh 
Biden 
Bingaman 
Boxer 
Breaux 
Bryan 
Byrd 
Cleland 
Conrad 
Daschle 
Dodd 
Dorgan 
Durbin 
Edwards 

Feingold 
Feinstein 
Fitzgerald 
Graham 
Harkin 
Hollings 
Inouye 
Johnson 
Kennedy 
Kerrey 
Kerry 
Kohl 
Landrieu 
Lautenberg 
Leahy 
Levin 

Lieberman 
Lincoln 
Mikulski 
Moynihan 
Murray 
Reed 
Reid 
Robb 
Rockefeller 
Sarbanes 
Schumer 
Specter 
Torricelli 
Wellstone 
Wyden 

The amendment (No. 1250) was agreed 
to. 

Mr. NICKLES. Mr. President, I move 
to reconsider the vote. 

Mr. BROWNBACK. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

The PRESIDING OFFICER. The Sen-
ator from Oklahoma. 

Mr. NICKLES. Mr. President, pre-
viously I indicated we would have two 
rollcall votes back to back. Since we 
found out there is a Special Olympics 
luncheon several of our colleagues wish 
to go to, I ask unanimous consent the 
pending Collins amendment No. 1243 be 
temporarily laid aside and the vote 
occur on the amendment first in the 
next series of votes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. WYDEN addressed the Chair. 
The PRESIDING OFFICER. The Sen-

ator from Oregon is recognized 
Mr. KENNEDY. May we have order, 

Mr. President? Mr. President, the Sen-
ate is not in order. We have done very 
well during the course of the morning. 
We have had good attention, a good ex-
change, and good debate. This is an im-
portant amendment. If we could make 
sure the Senator could be heard and 

the Senators give their full attention, 
we would be very appreciative. 

The PRESIDING OFFICER. The Sen-
ate will be in order. Any Senators with 
conferences, please take them off the 
floor. Staff will take their conferences 
off the floor. 

The Senator from Oregon. 
Mr. WYDEN. I thank the Chair. 
AMENDMENT NO. 1251 TO AMENDMENT NO. 1232 

(Purpose: To prohibit the imposition of gag 
rules, improper financial incentives, or in-
appropriate retaliation for health care pro-
viders; to prohibit discrimination against 
health care professionals; to provide for 
point of service coverage; and, to provide 
for the establishment and operation of 
health insurance ombudsmen) 
Mr. WYDEN. Mr. President, I send an 

amendment to the desk. 
The PRESIDING OFFICER. The 

clerk will report. 
The assistant legislative clerk read 

as follows: 
The Senator from Oregon (Mr. WYDEN), for 

himself, Mr. REED, Mr. HARKIN, Mr. 
WELLSTONE, and Mr. BINGAMAN, proposes an 
amendment numbered 1251 to amendment 
No. 1232. 

Mr. REID. Mr. President, I ask unan-
imous consent that reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(The text of the amendment is print-
ed in today’s RECORD under ‘‘Amend-
ments Submitted.’’) 

Mr. REID. Mr. President, the Senator 
is yielded 6 minutes. 

The PRESIDING OFFICER. The Sen-
ator from Oregon. 

Mr. WYDEN. Thank you, very much. 
Mr. President and colleagues, I offer 

this amendment with a number of our 
colleagues to protect the relationship 
between health professionals and their 
patients. 

What this amendment is all about is 
essentially ensuring that patients can 
get all the facts and all of the informa-
tion about essential health care serv-
ices for them and their families. 

If ever there was an amendment that 
does not constitute HMO bashing, this 
would be it. 

I don’t see how in the world you can 
make an argument for saying that in 
the United States at the end of the cen-
tury, when doctors sit down with their 
patients and their families, the doctors 
have to keep the patients in the dark 
with respect to essential services and 
treatment options for them. 

Unfortunately, that is what has 
taken place. They are known as ‘‘gag 
clauses.’’ 

They are chilling the relationship be-
tween doctor and patient, and they are 
at the heart of what I seek to do in this 
amendment with my colleagues. 

I think Members of this body can dis-
agree on a variety of issues with re-
spect to managed care. I have the high-
est concentration of older people in 
managed care in my hometown in the 
United States. Sixty percent of the 
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older people in my hometown are in 
managed care programs. We need this 
legislation, but at the same time we 
have a fair amount of good managed 
care. 

But today we are saying even though 
Members of the Senate will have dif-
ferences of opinion, for example, on the 
role of government and health care, we 
will have differences of opinion with 
respect to the role of tax policy in 
American health care. 

If you vote for this amendment, you 
say we are going to make clear that all 
across this country, in every commu-
nity, when doctors sit down with their 
patients and their families, they will 
be told about all of their options—all of 
their options, and not just the ones 
that are inexpensive, not just the ones 
that perhaps a particular health plan 
desires to offer, but all of the options. 

It doesn’t mean the health plan is 
going to have to pay for everything. It 
means the patients won’t be in the 
dark. 

By the way, when I talked to the dis-
tinguished Senator from Massachusetts 
shortly after coming to the Senate, a 
majority of Members of this body said 
these gag clauses should not be a part 
of American health care. 

Let’s differ on a variety of issues— 
the role of government, the role of 
taxes—but let’s not say, as we move 
into the next century in the era of the 
Internet and the opportunity to get in-
formation, that the one place in Amer-
ica where you keep patients in the 
dark would be when they sit down with 
their provider and cannot be told all 
the options. 

There are other important parts of 
this amendment. One that com-
plements the bar on gag clauses, in my 
view, is the provision that makes sure 
providers would be free from retalia-
tion when they provide information to 
their patients, when they advocate for 
their patients. 

This amendment is about protecting 
the relationship between patients and 
their health care providers. If ever 
there was something that clearly did 
not constitute HMO bashing, it is this 
particular amendment. 

Unfortunately, across this country 
we have seen concrete examples of why 
this legislation is needed; why, in fact, 
we do have these restrictions on what 
forces health care professionals to stay 
in line rather than tell their patients 
what the options are with respect to 
their health care. We have seen retalia-
tion against health care workers who 
are trying to do their job. 

It strikes me as almost incomprehen-
sible that a Senator would oppose ei-
ther of these key provisions. What 
Member of the Senate can justify keep-
ing their constituents in the dark with 
respect to information about health 
care services? I don’t see how any 
Member of the Senate can defend gag 
clauses. That is what Senators who op-

pose this amendment are doing. This 
amendment says to patients across 
America that they will be able to get 
the facts about health care services. 

We talked yesterday about costs to 
health care plans. What are the costs 
associated with giving patients and 
families information? That is what this 
legislation does. In addition, it says 
when providers supply that informa-
tion, plans cannot retaliate against 
providers for making sure that con-
sumers and families are not in the 
dark. 

We have seen instances of that kind 
of retaliation. It strikes me that it 
goes right to the heart of the doctor- 
patient relationship if we bar these 
plans from making sure patients can 
get the truth. It goes right to the heart 
of the doctor-patient relationship if 
providers are retaliated against, as we 
have seen in a variety of communities. 

Mr. KENNEDY. Will the Senator 
yield? 

Mr. WYDEN. I am happy to yield to 
the Senator. 

Mr. KENNEDY. The argument on the 
other side will be, Republicans will say: 
We ban the actual gagging of a doctor. 

The real distinction between the 
amendment of the Senator from Or-
egon and the Republican amendment is 
that this amendment ensures the doc-
tor will not risk his job if he advocates. 
He might be able to tell the patient 
they need a particular process, the doc-
tor will be permitted to relay that in-
formation, but then he can be fired 
under the Republican proposal. 

Also, they will have the option of 
giving financial incentives for doctors 
not to provide the best medicine. 

The amendment of the Senator from 
Oregon is the only amendment that 
does the job. 

Mr. WYDEN. The Senator is abso-
lutely right. What the Senator has 
pointed out is that you gut the effort 
to protect patients from these gag 
clauses unless you ensure that the pro-
viders are in a position to do their job 
and not get retaliated against and not 
face this prospect of getting financial 
incentives when they do their job. 

The Senator from Massachusetts is 
absolutely right. We are making sure 
that providers can be straight with 
their patients. We are actually giving 
them the chance to carry out that 
antigag clause effort by making sure 
they will not be retaliated against and 
by making sure they will not face the 
prospect of their compensation in some 
way being tied to doing their job. 

I am very hopeful all of our col-
leagues can support this amendment. It 
tracks what the majority of the Senate 
is already on record in voting for, the 
effort that the Senator from Massachu-
setts and I led in the last Congress 
shortly after I came here. 

I was director of the Gray Panthers 
at home in Oregon for about 7 years be-
fore I came to Congress. I can see a lot 

of areas where Democrats and Repub-
licans have differences of opinion on 
American health care. There are a lot 
of areas where reasonable people can 
differ. I don’t see how a reasonable in-
terpretation of what is in the interest 
of patients and providers can allow for 
gag clauses and then give these plans 
the opportunity to vitiate any effort to 
bar gag clauses by saying: If you try to 
be straight with your patients, we will 
retaliate against you; we will tie your 
compensation to your keeping these 
parties in the dark. 

I hope my colleagues will support 
this amendment. It shouldn’t be par-
tisan. It doesn’t constitute HMO bash-
ing. 

I yield the floor. 
Mr. KENNEDY. I yield 6 minutes to 

the Senator from New Mexico. 
Mr. BINGAMAN. Mr. President, I 

thank the Senator. 
I strongly support the effort my 

friend from Oregon is making to ensure 
that there is a provision in this bill 
that is finally passed prohibiting these 
gag provisions. I think that is very im-
portant. 

I want to speak about a different as-
pect of this larger amendment. This is 
a provision that Senator HARKIN has 
taken the lead on, that I am cospon-
soring with him. It deals with the prob-
lem of discrimination against non-
physician providers of health care serv-
ices. 

What am I talking about when I talk 
about ‘‘discrimination against non-
physician providers of health care serv-
ices’’? I am talking about the people 
whom everyone, on occasion, wind up 
going to for high-quality professional 
health care. I am talking about nurse 
anesthetists, about speech and lan-
guage pathologists, nurse practi-
tioners, physical therapists, nurse mid- 
wives, occupational therapists, psy-
chologists, optometrists, and opticians. 
These are health professionals who are 
licensed to provide particular medical 
services. 

All we are providing in Senator HAR-
KIN’s amendment, which I cosponsor, is 
that a health maintenance organiza-
tion cannot arbitrarily prevent a whole 
category of health care providers from 
providing that health care they are li-
censed and qualified to provide. 

This is an extremely important issue 
for a State such as New Mexico where 
we have a great many rural and under-
served areas. That is where the impact 
is the greatest because we have too few 
physicians in my State. The reality is 
that if a person is limited in obtaining 
their health care from a physician, in 
many cases in many parts of our State 
they either have a choice of driving a 
great distance or going outside their 
health plan and paying out of their 
pocket for something that ought to be 
covered by the premium they are al-
ready paying. 

It is a serious issue that needs to be 
addressed. In my State, the estimate is 
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that we are losing 30 physicians. I be-
lieve it was 30 physicians in 1 month, 
according to the estimate. So we have 
a shortage of physicians. We are losing 
many of the ones that we have. We 
need to be sure people have access to 
the nonphysician health care providers 
who are very qualified to provide some 
of these services. 

Let me show a chart on one of the 
specialties I am talking about. This is 
on anesthesia providers. 

As I indicated before, nurse anes-
thetists are covered as one of the 
groups of health care providers. In our 
State, if you want anesthesia services, 
if you have to have anesthesia provided 
to you, your ability to get that strictly 
from a physician occurs in only one 
small area of our State. That is the 
area in blue. In all of the rest of our 
State, you are forced to rely upon 
someone other than a physician to pro-
vide that service. 

All we are saying is, in the case of 
anesthesia services, a health mainte-
nance organization should have to 
allow those services to be provided by 
another qualified person other than a 
physician, where that person is avail-
able. This is a simple matter of fairness 
to patients in rural areas. It is some-
thing that does not involve significant 
costs. In fact, the estimate of the Con-
gressional Budget Office is less than 
half a percent change in cost over a 10- 
year period. 

The reality is that many of these 
nonphysician health care providers 
provide these services at a much lower 
cost than the physician does. So, in 
fact, it is not a question of increasing 
the cost. In many cases, it is a question 
of decreasing the cost. 

We offered this amendment in com-
mittee when this bill was considered in 
the Health and Education Committee. I 
offered this exact language. Senator 
HARKIN did. Several of our Republican 
colleagues at that time expressed their 
support—not with their votes but with 
their statements—for providing this 
type of guarantee. So it is nothing rad-
ical. This is a simple fairness issue, and 
it is one that makes all the sense in 
the world as far as the economics of 
health care is concerned. 

If we are really concerned about get-
ting adequate health care to the rural 
underserved areas of our country, such 
as I represent in New Mexico, such as 
Senator HARKIN represents in his 
State, it is essential we have this 
amendment as part of what we pass out 
of Senate. 

Mr. KENNEDY. Will the Senator 
yield for a question? 

Mr. BINGAMAN. I am glad to yield. 
Mr. KENNEDY. President Clinton, as 

I understand, has insisted this be part 
of the Medicare Program. So it is in 
the Medicare Program. Could the Sen-
ator indicate to me how this is working 
in his own State? Is it working well? It 
would appear to me to be a precedent 

for this, unlike other public policy 
issues, and it appears we have a pretty 
good pilot program—more than a pilot 
program. Perhaps the Senator would 
share with us his experience. 

Mr. BINGAMAN. I thank the Senator 
for that question. It is an extremely 
good point. This is the nondiscrimina-
tion requirement that was put into the 
Balanced Budget Act in addition to 
Medicare. 

The PRESIDING OFFICER. The time 
of the Senator has expired. 

Mr. KENNEDY. I yield another 
minute. 

Mr. BINGAMAN. I thank the Sen-
ator. In relation to Medicare managed 
care plans, and in relation to Medicaid, 
it has worked extremely well in those 
cases. As far as I know, there has been 
no objection raised to it. 

So I believe what has worked there 
makes good sense in this area as well. 
I believe it is very important we have 
this provision included in the bill we fi-
nally pass. 

One other example. In my State, cer-
tified registered nurse anesthetists are 
the sole anesthesia providers for 65 per-
cent of our rural hospitals. If our rural 
hospitals are going to continue to func-
tion, as they must, then we need to be 
sure the nonphysician providers who 
are able to provide services in these 
smaller communities are able to do so 
and be compensated through these 
health maintenance organizations. 

I think this is an important provi-
sion. I hope very much Senators sup-
port it and we can get this adopted as 
part of a bill we finally pass. 

I yield the floor. 
Mr. REID. Mr. President, the minor-

ity yields 6 minutes to the junior Sen-
ator from Iowa. 

The PRESIDING OFFICER. The dis-
tinguished Senator from Iowa. 

Mr. HARKIN. Mr. President, I join 
my friend and colleague from New 
Mexico. Together, we are cosponsoring 
this very important, vital amendment. 

Again, I will repeat some of what the 
Senator said. The most important 
thing I heard him say was, in the State 
of New Mexico, only 65 percent of the 
State has nurses that provide anesthe-
siology. 

I have a map of my State of Iowa. 
There are a lot of different colors on it, 
and I will not go into all the expla-
nation, but the reality is, the vast ma-
jority of the State of Iowa only has 
certified nurse anesthetists to provide 
services to all of the State of Iowa. We 
have a few counties, about nine or 10, 
that have doctors, MDs. The rest are 
registered nurses. That is all. So some-
one up here in northwest Iowa or 
southwest Iowa, someplace up in this 
area, would have to drive hundreds of 
miles just to access an MD who is an 
anesthetist. 

Here is a letter from Preferred Com-
munity Choice PPO. I will not read the 
whole thing. It says: 

At this time, participation is limited to 
MD and DO degrees only. 

I ask unanimous consent the entire 
letter be printed in the RECORD. 

There being no objection, the letter 
was ordered to be printed in the 
RECORD, as follows: 

PREFERRED COMMUNITYCHOICE PPO, 
Mountainview, AR, November 1, 1995. 

GREETINGS: Thank you for recent inquiry 
regarding participation in our network of 
providers. At this time, participation is lim-
ited to MD and DO degrees only. We have 
created a file for interested providers who 
fall outside of these two categories. Should 
we expand the network in the future, we will 
use the information that you have provided 
for future contact. We appreciate your inter-
est in Preferred CommunityChoice. 

MICHAEL H. KAUFMAN, 
Provider Relations. 

Mr. HARKIN. That is what we are 
trying to get over with our amend-
ment. As the Senator from New Mexico 
pointed out, this would cover such 
things as physician assistants, nurse 
practitioners, psychologists, optom-
etrists, chiropractors, et cetera. This is 
not an ‘‘any willing provider’’ amend-
ment. We are not saying that. We are 
not saying that we require a plan to 
open up to any provider who wants to 
join. We are simply saying a health 
plan cannot arbitrarily exclude a 
health care professional based on his or 
her license. That is all we are saying: 
They cannot do it based upon licen-
sure. 

Second, this provision does not re-
quire health plans to provide any new 
benefits or services. It just says, if a 
particular benefit is covered and there 
is more than one type of provider that 
can provide a service under their State 
license or certification, the health plan 
cannot arbitrarily exclude this class of 
providers. For example, if a plan offers 
coverage for the treatment of back 
pain, it cannot exclude State-licensed 
chiropractors. 

Third, and I want to make this point 
very clearly, this provision would not 
expand or modify State scope-of-prac-
tice laws. Decisions about which pro-
viders can provide which services are 
left where they belong: to the States. 

Again, I just want to remind every-
one, this Congress supported this con-
cept when we passed provider non-
discrimination language as part of the 
Balanced Budget Act for Medicare and 
Medicaid programs. The Senator from 
Massachusetts made an inquiry. He 
said: How is this working? I can tell 
you, it is working great in my State 
for elderly people under Medicare be-
cause now a lot of elderly people, who 
live in sparsely populated areas of my 
State, can access, for example, for back 
pain, chiropractors. They can access 
nurse practitioners, physician’s assist-
ants, a whole host of different pro-
viders under Medicare who are licensed 
by the State of Iowa. That is what our 
amendment does. 

Again, I have to ask, if people in 
these programs, people in Medicare and 
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Medicaid, have the right to choose 
their provider, should not all Ameri-
cans? 

That is why this is a very simple and 
straightforward amendment. Thirty- 
eight States have recognized the need 
for this provision by passing similar 
legislation. Thirty-eight States have 
passed legislation providing that peo-
ple can have their choice of providers 
as long as they are licensed or certified 
by the State. 

You might say, why would we do it 
here if 38 States already cover it? The 
problem is, the State laws do not apply 
to the 48 million Americans who are in 
self-funded ERISA plans. That is the 
problem. That is the loophole we are 
plugging. 

This provision is critically important 
for those who live in rural areas; those 
who do not have access to an MD or a 
DO; those who rely upon others who 
have State licensure or State certifi-
cation to provide the kind of medical 
services they need. 

In our amendment, the amendment 
by the Senator from New Mexico, Mr. 
BINGAMAN, and me, we are basically 
saying we want to give people a little 
more power, to empower them a little 
more, and to provide freedom of choice 
for the American consumers. It is very 
simple. This provision says a managed 
care plan cannot arbitrarily exclude a 
health care professional on the basis of 
the license or the certification. 

It is a simple and straightforward 
amendment. It has broad-based sup-
port. I have a list of all the different 
associations supporting it. I would 
point out the broad-based support that 
it indeed does have, by everything from 
the American Academy of Physician’s 
Assistants, nurse anesthetists, chiro-
practors, nurse midwives, the Amer-
ican Dental Association, American 
Nurses Association, Occupational Ther-
apy Association of America, the Amer-
ican Optometric Association, the Phys-
ical Therapy Association, Speech, Lan-
guage, and Hearing Association, and 
the Opticians Association of America. 
A broad range of providers support this 
provision. 

The PRESIDING OFFICER (Mr. 
BUNNING). The Senator’s 6 minutes 
have expired. 

Mr. HARKIN. Mr. President, I hope 
at least we can support this and pro-
vide our people freedom of choice. 

Mr. REID. I yield the Senator from 
Rhode Island 6 minutes. 

Mr. REED. Mr. President, I rise in 
strong support of this amendment. 
There are many very important provi-
sions, but I want to focus on one provi-
sion, and that is the creation at the 
State level of ombudsman programs or 
consumer assistance centers. I have 
been working on this provision, along 
with Senators WYDEN and WELLSTONE. 
We introduced separate legislation, and 
today, as part of this amendment, we 
are considering this very valuable and 

very important opportunity to em-
power consumers of health care serv-
ices in this country. 

One of the persistent themes we have 
heard throughout this debate is how do 
we give consumers more leverage in 
the system against these huge HMOs, 
against what appears to be illogical, in-
different decisions about the health of 
themselves and their families. 

We rejected some proposals which I 
believe we should have embraced. For 
example, we just defeated an oppor-
tunity to give people a chance, in ex-
tremist, to go to court if necessary. 
This is something that has been adopt-
ed in Texas and is working very well. If 
we cannot do any of those things, then 
I think we must do at least this; and 
that is, to give the States the incentive 
to develop consumer assistance centers 
so individual health care consumers— 
patients—when they have frustrating 
denials, have someplace to turn. 

We all know, because we all listen to 
our constituents, that every day there 
are complaints about the inability to 
get straight answers from their HMO, 
of the inability to get coverage, the in-
ability to get what you paid for. Where 
do they turn? Too many Americans 
cannot turn anywhere today. If we pass 
this amendment, we will give them a 
chance to turn to a consumer assist-
ance center. 

I will briefly outline the provisions of 
the legislation. We provide incentives 
to four States to set up consumer as-
sistance centers. These centers will op-
erate as a source of information. They 
can give direct assistance in terms of 
advice or assistance to someone who is 
in a health care plan who has a ques-
tion about their coverage. They will 
operate a 1–800 hotline. They will be 
able to make referrals to appropriate 
public and private agencies. They will 
not be involved in any type of litiga-
tion. This is not an attempt to provide 
an opportunity to recruit litigants. 
This is a consumer assistance center 
concept. I hope also that these centers 
will educate consumers about their 
rights. 

This is something that has been pro-
moted by many different organizations. 
The President’s health care advisory 
commission in 1997 pointed out this is 
efficiency and every State, every re-
gion should have these types of cen-
ters. 

We have similar centers with respect 
to aging and long-term care ombuds-
man programs working very well. Sev-
eral States—Vermont, Kentucky, Geor-
gia, and Virginia—have adopted these 
programs because they want to give a 
voice and give some type of power to 
their consumers in health care. Florida 
and Massachusetts have programs they 
are trying to get up and running, and 
just a few weeks ago on this floor in re-
sponse to profound concerns we have 
about the military managed care pro-
gram, the TriCare program, we adopted 

legislation that would set in motion 
the creation of an ombudsman program 
for military personnel. It is not a con-
troversial idea. We passed this idea 
with overwhelming support. 

This is something we can do. This is 
something we should do, and, frankly, 
if we rejected all the remedies we are 
proposing to give to consumers, we 
have to adopt at least this one. We 
have to give an incentive to States for 
working through not-for-profit agen-
cies to set up these consumer assist-
ance programs. Frankly, this is some-
thing that is long overdue, non-
controversial, and it should be done. 

I see the Senator from Oregon, who 
has been a stalwart on this issue, is 
standing. He might have a comment. 

Mr. WYDEN. I appreciate my col-
league yielding. I so appreciate his 
leadership because this is a chance, 
with the Reed proposal, to make sure 
the consumers in this country can get 
what they need without litigation. I 
hope Members of the Senate will see 
this ought to be the wave of the future. 
It is a revolution in the concept of con-
sumer protection because what this 
part of our proposal does, under the 
leadership of the Senator from Rhode 
Island, is essentially say: Let’s try to 
help the patients and the families early 
on in the process. Let’s not let prob-
lems fester and continue and eventu-
ally result in huge problems which can 
lead to litigation. 

It seems to me—I want the Senator 
from Rhode Island to address this— 
what he is doing is essentially chang-
ing consumer protection so it ought to 
be at the front end when problems have 
not become so serious. 

The PRESIDING OFFICER. The time 
of the Senator has expired. 

Mr. WYDEN. I ask the Senator from 
Rhode Island be given 2 additional min-
utes. 

Mr. KENNEDY. I yield 1 minute. 
Mr. WYDEN. I do not think there is 

a good health plan in America that 
cannot support the idea of a good om-
budsman program so we can solve prob-
lems without litigation. I thank my 
colleague. 

Mr. REED. I thank my colleague 
from Oregon. Let me reaffirm what my 
colleague said. This whole concept of 
ombudsman and consumer assistance 
centers is designed to allow the con-
sumer in the first few hours, or even 
minutes, when they encounter prob-
lems in the health care system, to get 
advice and assistance. This is not a 
theoretical concept. It works already 
in several States. 

California has a model program 
around the Sacramento area. People 
have benefited from this. This is what 
we want to see in every State in the 
country. 

Again, if we cannot be sensitive 
enough to recognize the need for con-
sumer assistance early in the process, 
then I believe we are failing the Amer-
ican public miserably. I hope we can 
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embrace, support, and adopt this 
amendment, particularly this provision 
with respect to the ombudsman con-
sumer assistance program. 

I yield back my time. 
Mr. KENNEDY. I yield 4 minutes to 

the Senator from North Carolina. 
The PRESIDING OFFICER. The Sen-

ator is recognized for 4 minutes. 
Mr. EDWARDS. Mr. President, I rise 

in strong support of this amendment. I 
particularly want to address the issue 
of financial incentives, which this 
amendment addresses, which essen-
tially is HMOs and health insurance 
companies providing financial incen-
tives for physicians to provide less 
than appropriate care to limit the 
treatment options for patients or, in 
the case I am about to talk about, not 
calling in other physicians or doctors 
when they may be needed under the 
circumstances. 

This is the story of something that 
actually happened in North Carolina. 

A young mother was in labor. During 
the course of her labor, she was being 
overseen by an obstetrician/gyne-
cologist who was responsible for her 
care. Unfortunately, this single OB/ 
GYN was responsible for the care of a 
number of mothers in labor on this 
night. 

During the course of the evening and 
the morning, the mother developed se-
vere complications with her labor. 
There were clear signs the baby was in 
serious trouble and was having trouble 
getting oxygen and needed to be deliv-
ered. Something needed to be done im-
mediately. The nurses taking care of 
this mother did exactly what good 
nurses would do under the cir-
cumstances: They paged the doctor. 
They called the doctor who was on call. 
They could not get him there. They 
had no understanding of why he was 
not responding to the call. They noti-
fied, by way of the call, that it was an 
emergency situation. Still no response. 

More and more time was passing 
when the child within the mother’s 
womb was not receiving the oxygen it 
needed and continued to suffer injury 
and damage. 

Finally, the doctor appeared and de-
livered the baby by cesarean section. 
Unfortunately for this child and the 
family, it was too late. The child suf-
fered severe and serious permanent 
brain injury. The child has severe cere-
bral palsy and, essentially, will require 
extensive medical care for the course 
of its life. 

Later we learned that what happened 
was the physician who was in charge of 
this patient’s care had a financial in-
centive, because of his contract with 
the HMO, not to call in additional phy-
sicians. In other words, he was re-
warded where, on a consistent basis, he 
did not call in backup help—even 
though in this situation he was taking 
care of too many patients, too many 
mothers. 

There was an emergency, and the 
bottom line is this: Because of a finan-
cial incentive, an insurance HMO cred-
it with its doctor, we have a young 
child who will have cerebral palsy for 
the rest of his life. This is the kind of 
thing that should not happen in Amer-
ica. This is what this amendment ad-
dresses. It specifically deals with the 
issue of financial incentives in a 
thoughtful, intelligent way, limiting 
the financial incentives that can be al-
lowed and requiring their disclosure— 
both of which are absolutely needed 
and absolutely necessary. 

I might add one final thought. This 
child, who for the rest of his life will be 
severely brain damaged, will require 
extensive medical care, very expensive 
medical care, running in the many mil-
lions of dollars. His family, who are re-
sponsible for this child’s care, who live 
with this problem 24 hours a day, day 
in and day out, year after year—this 
child’s medical care is being paid for by 
Medicaid. 

The PRESIDING OFFICER. The Sen-
ator’s time has expired. 

Mr. EDWARDS. If I may have 30 
more seconds? 

Mr. KENNEDY. I yield the Senator 30 
more seconds. 

The PRESIDING OFFICER. The Sen-
ator is recognized for 30 seconds. 

Mr. EDWARDS. Since this child suf-
fers from a severe injury as a direct re-
sult of an incentive that the HMO, the 
health insurance company, provided to 
the doctor, since this child suffers this 
severe injury and will have millions of 
dollars of medical problems over the 
course of his life, the question is, Who 
pays for this cost? The HMO is not 
going to pay for it. Who is going to pay 
for it is the taxpayers of America, 
through Medicaid. 

So the financial burden of what hap-
pened as a result of this financial in-
centives clause, a clause which is abso-
lutely fundamentally wrong and should 
not be allowed, is that every American 
taxpayer is responsible for carrying the 
burden of these millions of dollars in 
medical costs. 

Thank you, Mr. President. 
Mr. KENNEDY. I yield 9 minutes to 

the Senator from Minnesota. 
The PRESIDING OFFICER. The Sen-

ator from Minnesota is recognized for 9 
minutes. 

Mr. WELLSTONE. Thank you, Mr. 
President. 

I thank the Senator from Massachu-
setts, the Senator from North Carolina, 
and the Senator from Oregon for their 
work on the floor of the Senate. 

Mr. President, I say to Senator 
WYDEN from Oregon that I did not get 
a chance to hear his remarks on the 
floor of the Senate, but I think this 
whole question of whether or not doc-
tors and providers can advocate for 
their patients and speak up when they 
think their patient is being denied care 
unfairly is extremely important. It is a 

little shocking, but it is really true 
that we all hear from doctors who tell 
us that they do not believe they can do 
that. They have no protection. They 
are worried about losing their jobs. 

So I just say that if we are about 
being on the side of consumers, which I 
think is what we are about, Senator 
WYDEN’s amendment is extremely im-
portant. 

I will speak to another provision in 
this amendment which we actually 
have not discussed on the floor of the 
Senate. Of course, my fear is that Re-
publicans will come out with a second- 
degree amendment and try to essen-
tially wipe this amendment out. I 
wish—in fact, I would give up half of 
my 9 minutes if somebody from the 
other party would come down here; I 
would give up 4 and a half minutes just 
to get their other point of view, be-
cause the argument I am about to 
make goes as follows. 

This is about ‘‘points of service,’’ 
which actually is about consumer 
choice. What we are saying in this pro-
vision is that if you are paying extra or 
are willing to pay a little extra, you 
should have the choice to be able to 
stay with your doctor, to be able to go 
to the clinic to which you have been 
going. 

For example—and this just drives 
people in Minnesota crazy—an em-
ployer may shift a plan, and then what 
will happen is, even though you have 
been taking your child or your chil-
dren, or you yourself have been seeing 
the same doctor whom you trust, who 
knows you well, who knows your fam-
ily well, all of a sudden you no longer 
can see them. 

What we are saying is, don’t the con-
sumers and don’t the families in Min-
nesota and Oregon and Massachusetts 
and Kentucky—all around the coun-
try—have some choice? My gosh, if 
people are willing to even pay a little 
extra in premium, how can anybody 
come out on the floor of the Senate and 
say they are not entitled to some con-
tinuity of care and some choice when it 
comes to being able to continue to see 
their doctor? 

I can give a lot of examples. Let me 
simply go through the Republican pro-
posal for a moment and then come 
back to some examples. 

In the Republican proposal, only if 
the employer has 50 employees or more 
is there any discussion at all about any 
alternatives; and even there, it is two 
panels of providers. But two panels of 
providers does not make for choice. 
And if it is under 50 employees, there is 
no choice at all. 

We have gone over this over and over 
again. For the 115 million people who 
are excluded, they do not have any pro-
tection whatsoever. 

So again, the clock is ticking away. 
But if, in fact, any Republican wants to 
come and debate me, I would be pleased 
to give up my 4 minutes or 3 minutes 
or whatever. 
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Again, this is about choice. We are 

saying is that if you and your family 
have been seeing a doctor and going to 
a clinic for 5 or 6 or 7 years, if you have 
paid extra, and all of a sudden your em-
ployer shifts plans or your managed 
care plan narrows the number of doc-
tors you can see, you ought to be able 
to continue to see your doctor, you 
ought to be able to continue to go to 
that clinic. 

We have all had this experience of— 
well, maybe we have not; I have. You 
go into the hospital; you put on one of 
those gowns. I think I could become 
rich by coming up with an alternative 
gown that does not tie in the back, be-
cause it just makes you nervous right 
away; you are very nervous, and you do 
not know what is going to happen to 
you. 

You know what? It sure makes a dif-
ference if it is your family doctor who 
is there with you. It sure makes a dif-
ference if you have the sense that there 
is a doctor or a nurse or people from 
the clinic who have recommended you 
need to have the surgery who are there 
with you, who care about you, who 
know you, who love you. 

I will say it again, consumer choice 
is what this amendment is about. How 
can the Republicans come to the floor 
of the Senate with a piece of legisla-
tion that they claim is patient protec-
tion and not give families this choice? 
If a family in Minnesota wants to pay 
or can pay a little more in premium to 
make sure that if their employer shifts 
plans they will be able to stay with 
their family doctor, or if you are an el-
derly citizen and you have Parkinson’s 
you will be able to stay with your neu-
rologist, or you have a child who is 
very ill with cancer you will be able to 
stay with your pediatric oncologist, I 
would think, for gosh sakes, we would 
want to allow a family to have that 
choice. 

I do not want to hear my colleagues 
on the other side of the aisle talk 
about freedom of choice if they are 
going to come out here with a second- 
degree amendment that is going to 
wipe out this very important choice 
that this amendment says people and 
families should have in our country. 

Mr. President, how much time do I 
have left? 

The PRESIDING OFFICER. Three 
minutes. 

Mr. WELLSTONE. If I only have 3 
minutes left, since we are in the last 
day of the debate, I want to try to pull 
this into focus, at least as a Senator 
from Minnesota. 

I would like to say one more time, if 
you take, for example, this amend-
ment—and I do not have the time to 
read it, this amendment has the sup-
port of the Patient Access Coalition 
with 134 members. Every kind of con-
sumer organization, provider organiza-
tion, children’s organization, women’s 
organization, and advocacy organiza-

tion for people with disabilities, all are 
saying: Please make sure that families 
in this country have a choice and do 
not get cut off from seeing their doc-
tor, do not get cut off from seeing a 
specialist who can really help them. I 
see the same pattern in all of this. We 
have said we ought to cover all 165 mil-
lion Americans. We shouldn’t be cov-
ering 43 million Americans. We ought 
to have some standard of protection for 
all families in the country that States 
can build on. Republicans say no. 

We say you ought to have a guar-
antee of access to specialists, if you 
need those specialists. There should be 
a panel in the plan. If there isn’t a spe-
cialist in the plan to help you or a 
member of your family, you ought to 
be able to go outside the plan and re-
ceive that care. Republicans vote no. 

Then we say, if you are denied care, 
there ought to be an appeals process. 
You ought to have a right to seek re-
dress of grievance. When you do that, 
there ought to be an independent ap-
peals process, and there ought to be 
some people you can go to. There ought 
to be some advocacy for consumers. On 
that strong consumer protection 
amendment, Republicans vote no and 
basically want to stop it. 

I think the logic of this debate is 
clear. I have seen a little bit of confu-
sion in a couple of articles. I do not be-
lieve this is about Senators who cannot 
sit down in the same room and agree 
with one another, and therefore, why 
can’t they do that. What is wrong with 
them? 

I think this is a very honest debate 
where you have two different defini-
tions of what is good. I think we are 
talking about two different frame-
works of self-interest and power. I 
think there is a reason that every sin-
gle children’s consumer and provider 
organization has supported our amend-
ment and wants to see real patient pro-
tection. There is a very good reason 
why the insurance industry is the only 
interest that is supporting the Repub-
lican proposal. 

It is because the Republican Party, 
the other side of the aisle in this de-
bate, is marching lock, stock, and bar-
rel with the insurance industry, and we 
are on the side of consumers and fami-
lies. As Democrats, that is exactly 
where we should be. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator’s time as expired. 
Mr. KENNEDY. Mr. President, I yield 

3 minutes to the Senator from New 
York. 

Mr. SCHUMER. I thank the Senator 
from Massachusetts. 

Mr. President, I rise in support of 
this amendment. It looks as if even 
this amendment will be defeated, if the 
past is any pattern. It is so minimal: 
the right to ombudsman, points of 
service, a gag rule so your physician 
can tell you the truth, financial incen-

tives. It is hard to believe this amend-
ment is going down, but it is, and so is 
every other reasonable provision. 

So as we come to the close of this 
week’s debate, it is worth looking at 
what has happened in the Senate. What 
has happened this week can be summed 
up in one sentence: The insurance in-
dustry won; American families lost. 

The insurance industry won and 
American families lost because the 
right to emergency room treatment at 
the nearest hospital is not granted. 
The insurance industry has won and 
American families have lost because 
access to specialists is not guaranteed. 
The insurance industry has won and 
American families have lost because 
the right to appeal an unfair decision 
by the HMO is not guaranteed. The in-
surance industry won and American 
families lost because the right to sue, 
even the most egregious, outrageous 
behavior by an HMO, is not granted. 

The insurance industry won and 
American families lost because the 
right of so many women, the desire of 
so many women to have an OB/GYN as 
their primary care physician is not 
there. And most of all, the insurance 
industry won and the American people 
lost, because instead of covering 161 
million people, we are only covering 48 
million people. Even the minor changes 
that were made by those on the other 
side of the aisle are underscored by 
these two numbers: 161/48, 161 million 
people covered by our proposal; 48 mil-
lion by theirs. 

What about the other 113 million? 
They get no rights at all. 

I am going to make a prediction. 
This will not be the last time we take 
up the Patients’ Bill of Rights. 

The PRESIDING OFFICER. The Sen-
ator’s 3 minutes have expired. 

Mr. KENNEDY. How much time do I 
have? 

The PRESIDING OFFICER. The Sen-
ator has 3 minutes. 

Mr. KENNEDY. I yield a half minute. 
Mr. SCHUMER. I thank the Senator. 

I was just finishing my thought. 
The mothers and fathers of America, 

who have been wrestling with the HMO 
bureaucracy, struggling with it, are 
not going to have their problems 
solved. They will come back to us, and 
we will be back to pass a better bill. 

Mr. KENNEDY. Mr. President, I 
think we have 21⁄2 minutes. How much 
remains on the other side? 

The PRESIDING OFFICER. Fifty 
minutes. 

Mr. KENNEDY. I will withhold the 
remainder of my time to respond to 
some of the points made on the oppo-
site side. 

PRIVILEGE OF THE FLOOR 
Mr. WELLSTONE. Mr. President, if I 

may, I ask unanimous consent that 
Sofia Lidskog be granted the privilege 
of the floor during the duration of the 
debate. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 
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Who yields time? 
The Senator from Wyoming is recog-

nized. 
Mr. ENZI. Mr. President, I yield my-

self such time as I might take for some 
additional views. 

During the Health, Education, Labor, 
and Pensions Committee consideration 
of S. 326, I asserted strong positions on 
several key components of the man-
aged care reform debate. These addi-
tional views are intended to reiterate 
my support for S. 326, provide the com-
mittee with a cohesive explanation of 
my position on specific policy, and ex-
press my appreciation to the com-
mittee for reporting to the full Senate 
a good bill for health consumers. 

S. 326 offers a series of patient pro-
tections to consumers in Employee Re-
tirement Income Security Act (ERISA) 
regulated health plans. Direct access to 
OB/GYN and pediatric providers, a ban 
on gag clauses, a prudent layperson 
standard for emergency services, a 
point-of-service option, continuity of 
care and access to specialists will pro-
vide consumers in self-funded plans the 
same protections being offered to 
state-regulated plans participants. Ad-
ditionally, all ERISA regulated plans 
will be required to disclose extensive 
comparative information about cov-
erage, networks and cost-sharing. This 
requirement is complemented by the 
establishment of a new binding, inde-
pendent external appeals process, the 
lynchpin of any successful consumer 
protection effort. 

I believe the two most contentious 
elements of the managed care reform 
debate are addressed favorably for con-
sumers in S. 326. The first is holding 
health plans accountable for medical 
versus coverage decisions; the second is 
ensuring that health plans cannot ma-
nipulate the definition of ‘‘medical ne-
cessity’’ to deny patient care. 

S. 236 does not expand the liability of 
ERISA plans by exposure to state tort 
laws, which has been proposed as a way 
to hold health plans accountable for 
medical decisions. Rather, S. 326 gets 
patients the medical treatment they 
need right away through a timely ap-
peals process. Get the care; then worry 
about the problems. It doesn’t require 
them to earn it through a lawsuit. I do 
understand the frustration expressed 
by physicians who are held liable for 
their medical decisions. It is for that 
very reason that the bill I support se-
curely places the responsibility for 
medical decisions in the hands of inde-
pendent medical experts. These deci-
sions are binding on health plans, who 
run the risk of losing their accredita-
tion, daily fines and, ultimately, their 
stake in the market. 

Likewise, the external appeals proc-
ess in S. 326 prohibits plans from hiding 
behind an arbitrary definition of med-
ical necessity to deny care. S. 326 ex-
pressly establishes a standard of re-
view, including: the medial necessity 

and appropriateness, experimental or 
investigational nature of the coverage 
denial; and, any evidence-based deci-
sion making or clinical practice guide-
lines, including, but not limited to, 
those used by the health plan. This is 
in subtitle C. Sec. 503(e)(4). In other 
words, the independent external re-
viewer—required by the bill to have ap-
propriate medical expertise—will have 
access to the patient’s medical record, 
evidence offered by the treating physi-
cian and all other documents intro-
duced during the internal review proc-
ess. Additionally, the reviewer will 
consider expert consensus and peer-re-
viewed literature, thus incorporating 
standards of ‘‘medical necessity’’ clear-
ly outside those prescribed by the plan. 
The bill also requires that, during the 
internal appeals process, the medical 
necessity determination is made by an 
independent physician with appro-
priate expertise—not by the plan. 

Since its inception in 1974, this is the 
first major reform effort of ERISA as it 
pertains to the regulation of group 
health plans. The focus of the mis-
sion—regardless of politics—should be 
to protect patients. Protecting pa-
tients means not only improving the 
quality of care but expanding access to 
care and allowing consumers and pur-
chasers the flexibility to acquire the 
care that best fits their needs. The con-
tention has been how to do this in the 
context of our health delivery system. 
I believe S. 326 is a responsible ap-
proach to protecting consumers in the 
managed care market. 

While bipartisanship was in short 
order during committee consideration 
of S. 326, it is my hope that through 
the balance of this process we will con-
tinue discussions among Members to 
advance needed patient protections 
without jeopardizing access to health 
care. While we have been unable to 
bridge some of the partisan barriers 
during floor consideration, I believe a 
better plan for health care consumers 
is being passed today. 

I suggest the absence of a quorum 
and ask unanimous consent that the 
time be charged to our side. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The clerk will call the roll. 
The legislative clerk proceeded to 

call the roll. 
Mr. KENNEDY. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. FRIST. Mr. President, I yield 
myself 10 minutes. 

The PRESIDING OFFICER. The Sen-
ator from Tennessee is recognized. 

Mr. FRIST. Mr. President, I rise 
today pleased with the discussion and 
the debate which has taken place over 
the last 4 days, recognizing that we 

have a number of other amendments as 
we go forward and hopefully look for a 
vote later today for final passage. 

I want to mention a couple of things 
I haven’t had the opportunity to speak 
on earlier yet I continue to be asked 
about by my colleagues and by various 
people in the media and constituents 
continue to call about. One of them has 
to do with an issue we debated yester-
day, which will be voted on at 3:30; that 
is, access to specialty care. 

A number of issues have arisen. I 
think it is important that our col-
leagues all understand that the Repub-
lican bill ensures access to specialty 
care. Again, the easiest way for me to 
take care of that, without getting in-
volved in a lot of the rhetoric that goes 
back and forth, is with the wording in 
the underlying bills that is a little bit 
different. ‘‘Specialty’’ versus ‘‘spe-
cialty care’’ has all kinds of connota-
tions that allow people to confuse the 
issue. 

But in section 725 of our bill, it states 
that plans—and I begin my quotation 
by saying—‘‘shall’’ ensure access to 
specialty care as covered under the 
plan. 

What is important is that people un-
derstand that the ultimate decision of 
what is ‘‘medically necessary and ap-
propriate’’—those exact words that are 
used in the various bills and amend-
ments that have come forward to ulti-
mately decide what is ‘‘medically nec-
essary and appropriate’’—ends up being 
with a physician who is independent of 
the plan, who is a medical expert, who 
is a specialist, who is appointed not by 
the plan. 

We have heard again and again that 
in some way this independent reviewer 
is tied to the plan. The words are writ-
ten in the bill. I don’t know how much 
more we can do in terms of distancing 
this reviewer, this physician, this inde-
pendent reviewer, who is appointed by 
an entity, which is regulated by the 
Government, and is another sort of sep-
aration from the plan. This entity can 
be approved either by the Secretary of 
Health and Human Services or by the 
State or by the Federal Government. 
This entity appoints this third party 
reviewer who ultimately decides what 
is ‘‘medically necessary and appro-
priate.’’ 

When we use those words ‘‘medically 
necessary and appropriate,’’ again and 
again it has come back that at least we 
should consider putting it in Federal 
statute and defining in Washington, 
DC, what ‘‘medically necessary and ap-
propriate’’ means. 

I reject that, and I think we should 
reject that because it is difficult—I 
think it is impossible, but I will say it 
is difficult—to define what is ‘‘medi-
cally necessary and appropriate.’’ To 
pretend that we can do it on the Senate 
floor is misleading. In fact, many think 
tanks and many Senators, Congress-
men and women have tried to do it, and 
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we haven’t been able to define it in 
Medicare or in CHAMPUS. The Presi-
dent’s Quality Assurance Commission 
was unable to define what is ‘‘medi-
cally necessary and appropriate.’’ 

Thus, we don’t attempt to define it. 
We say it is important, but we say ulti-
mately it has to be defined by an inde-
pendent medical specialist, inde-
pendent of the managed care company. 
Then we have a whole list of things 
that he or she has to take into consid-
eration. 

We continue to limit what that third 
party independent reviewer—he or 
she—actually considers the best prac-
tice of medicine, which is very dif-
ferent, I should say, from ‘‘generally 
accepted medical practices.’’ ‘‘Gen-
erally accepted medical practices’’ 
haven’t been defined very well. There is 
not a book of ‘‘generally accepted med-
ical practices.’’ 

I say that because if your sick heart 
is not beating very well, there are pro-
cedures that may not be ‘‘generally ac-
cepted’’ but they can be lifesaving. 
They may not be done very much in a 
community. Whether you do a trans-
plant, or you put a wrap around the 
heart, or you take out a section of it, 
that may not be the overall best prac-
tice, but it could be ‘‘generally accept-
ed practice’’ or ‘‘generally accepted’’ 
but not the ‘‘best medical practice.’’ I 
don’t want to get into writing these 
definitions into Federal statute. 

The distinction that has been made 
in several bills when we talk about 
‘‘medical necessity’’ is also a very im-
portant issue because for the 
layperson, or the patient sitting out 
there, you would think that ‘‘medical 
necessity’’ would be easy to define. But 
saying what is going on out there in 
the health care arena, what is the 
range of treatment—we have seen 
charts on the floor that basically show 
that the range of treatment is huge in 
America, charts on how to treat uri-
nary tract infections 80 different ways 
by 170 different physicians. 

What that basically says is the range 
of treatment is huge—the variety. It 
doesn’t say whether all of those are 
good or whether all of those are bad. 
But the fact that it doesn’t say that 
and the practice is so wide, we don’t 
want to make that the gold standard. 
If we were going to write something 
into Federal statute, we shouldn’t say 
‘‘generally accepted medical practices’’ 
because in truth it takes not the low-
est common denominator but it takes 
the common denominator and makes 
that the standard. 

I think it is very dangerous to say 
‘‘best practices’’ will be the standard. 
That is why I don’t think ‘‘best prac-
tices’’ should be written into Federal 
statute as the definition. 

Why is that? It is because ‘‘best prac-
tices’’ are evolving over time. Yes, you 
can have studies in the New England 
Journal of Medicine and in the Journal 

of the American Medical Association of 
the greatest breakthrough, but you 
can’t expect that greatest break-
through which might be in truth the 
best practice 3 or 4 or 5 years later to 
immediately be disseminated to hun-
dreds of thousands of physicians the 
next day across the United States of 
America. 

I am trying to spend a little bit of 
time with this because I think it is 
dangerous to try to define ‘‘medical ne-
cessity’’ in Federal statute. We can 
still use the terms. You need ‘‘medical 
necessity’’ in there—what is ‘‘medi-
cally necessary and appropriate’’—but 
I don’t think we should. I think we are 
doing a disservice if we try to define it. 
I struggled. We tried in our committee 
and in our staff to come up with a good 
definition. It doesn’t mean that health 
care plans aren’t going to try to define 
what is ‘‘medically necessary and ap-
propriate.’’ 

The reason this bill is necessary is 
that some managed-care plans have 
terrible definitions. They say what is 
‘‘medically necessary and appro-
priate.’’ They might say that it is ef-
fective and that it has had proven effi-
cacy in the past. But some will go so 
far as to say what is the most efficient 
or what is—they don’t say it this way— 
but what is the least expensive, and 
once they have put it in the contract, 
the people will come back and point to 
that. 

Those are bad definitions. But that 
same sort of risk of writing in the defi-
nition in Federal statute, again, can be 
very dangerous if we are looking for 
quality of care in an evolving health 
care marketplace. 

The beauty of our bill is that we fix 
the system. We go to where the prob-
lem is. We don’t bring in a trial lawyer 
or a lottery where people wait 5 years 
on average to have a medical mal-
practice lawsuit. 

I didn’t participate in the earlier dis-
cussion today. But when you look at 
medical malpractice, my experience in 
medicine is that when you look at 
health care and lawyers, it is in med-
ical malpractice. Basically, we know 
that is a very costly system. Most peo-
ple just want to get something covered 
and don’t know how to go out and hire 
a lawyer. Most lawyers, because they 
are operating on contingency fees, 
aren’t going to fool with the $5,000 
case, or the $20,000 case, or the $50,000 
case. They will fool with the $1 million 
case. Then it becomes very arbitrary. 
You have a costly system that is an ar-
bitrary system. 

The third point is that it takes for-
ever. It is a time consuming system. 
Earlier studies, I am sure, were quoted 
on the floor. The average malpractice 
case takes 5 years before recovery is 
made. That is an average of 5 years. 
That means some are 6, 7, 8, or 9 years. 

The American people want to fix the 
system. They want the reassurance 

that their managed care plan is not de-
nying coverage. 

I yield myself 3 more minutes, and 
then I will yield to the Senator from 
Texas, if I may. I will finish this one 
thought. 

What the American people want is 
for us to get away from this fear that 
managed care is overriding what they 
or their physician, in consultation with 
each other, think and believe is appro-
priate and, in truth, provides good 
quality of care. The reason I believe we 
were stuck on this vote earlier is the 
American people are saying let’s fix 
the system, but let’s make sure that 
we remove the barrier to the coverage 
that I deserve, that I expect, and that 
is appropriate for me, and that it is de-
livered in a timely way. 

That is not helped by a very expen-
sive lawsuit which is not going to be 
settled for about 5 years, at least in 
medical malpractice. It will not allow 
a person to get coverage for that cleft 
lip repair of a child or the appendec-
tomy or the laryngitis. 

We want to do what is best for Amer-
icans, best for children, and allow that 
timely access of care, removing unnec-
essary barriers. There will be certain 
barriers. remove the unnecessary, un-
justified barriers, so that Americans 
can rest assured they can, in a timely 
way, receive good, quality care. That is 
the purpose of this bill. 

I have been pleased with our discus-
sions. As we accept some amendments 
and reject others, I know we can come 
up with a good bill later today. 

I yield such time as necessary to the 
Senator from Texas. 

The PRESIDING OFFICER. The Sen-
ator from Texas. 

Mrs. HUTCHISON. Is it possible to 
have 20 minutes? 

Mr. FRIST. I yield 20 minutes. 
Mrs. HUTCHISON. I thank Senator 

FRIST for his leadership in this area. 
Certainly all Members look to the one 
doctor in our body to give us advice, 
not only on what we need to do to 
make patient care better but to know 
the system well enough to know what 
will cause more harm than good. I ap-
preciate the steady level-headedness of 
the Senator from Tennessee. We are 
fortunate to have a physician in our 
midst. 

Our Nation has the highest quality 
health care anywhere in the world. 
There is no question about that. In my 
home State of Texas, in our largest 
city of Houston, the biggest employer 
in the whole city is the health care in-
dustry, the Texas Medical Center. It 
contains world-class hospitals, includ-
ing the renowned University of Texas 
M.D. Anderson Cancer Center, which is 
the finest cancer treatment center in 
the world. Baylor College of Medicine, 
too, is a world leader in the treatment 
of cardiovascular disease. Houston is 
the home of the fathers of modern 
heart surgery: Dr. Michael DeBakey 
and Dr. Denton Cooley. 
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In the city of Dallas, TX, the Univer-

sity of Texas Southwestern Medical 
School has four Nobel laureates. They 
are doing research that is changing the 
quality of health care for our future. 
They are doing it because we have a 
system that allows for the investment 
in research. It allows for the treatment 
that is the best for diseases. 

We don’t want to break something 
that isn’t broken. We don’t want to try 
to fix something that isn’t broken. We 
want to make sure we are giving better 
quality health care, that we are going 
to continue to have research and be in 
the forefront of research and tech-
nology as we go into the next millen-
nium, trying to make sure we are doing 
the right thing. 

There are problems. We have too 
many uninsured. Too rapid growth of 
HMOs and other service providers has 
caused some to be left behind. We must 
address these problems. Are there prob-
lems with HMOs? Absolutely. Do we 
need to increase the number of insured 
Americans? Of course. 

If the American people remember the 
health debate we had in 1993, this Na-
tion soundly rejected an outright Fed-
eral takeover of health care. That bill 
went down once America realized that 
their doctor, their hospital, everyone 
involved in the health care industry in 
this country would have to answer to a 
massive bureaucracy in Washington, 
DC. 

Under global cost limits, total health 
care spending in this Nation would be 
capped by Washington. Any way you 
slice it, what the administration of-
fered was Government rationing of 
health care. 

Today, we are considering legislation 
that would impose 350 new Federal 
mandates and regulations on our Na-
tion’s health care system. There has 
been discussion about the cost of these 
mandates, whether they will cost as 
much as a Big Mac or a McDonald’s 
franchise. Either way, there will be in-
creased costs, and more Americans 
could lose their insurance. 

Once a mandate becomes law, a Fed-
eral agency here in Washington will 
issue regulations or interpretations of 
that mandate. We have only to look as 
far as the Health Care Financing Agen-
cy to see what a total disregard of con-
gressional intent can do in the health 
care industry. While Congress did man-
date more efficiencies, they did not 
mandate the cuts that HCFA made in 
our hospital industry and to our health 
care providers, such as physicians and 
home health care service agencies. We 
can see what Federal control of a 
health care industry does by looking at 
what HCFA is doing to the health care 
providers in this country today. 

I think we need to move very care-
fully into the arena of more Federal 
regulations of our health care industry. 
We do need to do something more than 
we are doing right now. However, I 

think we need to be very aware that we 
could go too far and throw out the baby 
with the bathwater. 

I believe Democrats and Republicans 
want to make sure patients have basic 
rights when they and their family 
members need health care. It is wrong 
for an HMO to deny coverage for medi-
cally necessary treatment. It is wrong 
to allow a patient to get lost in red 
tape and unnecessary delays. 

Both of our bills seek to empower pa-
tients when they are dealing with their 
health care industry and their insur-
ance companies. However, there are 
three major differences in the way in 
which Democrats and Republicans are 
approaching the issue of managed care. 

First, we believe that cost matters 
and that higher costs will translate 
into more Americans losing their cov-
erage. 

Second, Republicans recognize that 
the Federal Government and a Federal 
bureaucracy should not impose a one- 
size-fits-all approach to ensuring qual-
ity care. 

Third, we believe good health care is 
better than a good lawsuit. 

With regard to costs, the Congres-
sional Budget Office has said that the 
Democrats’ plan will cause health in-
surance to increase in price by 6 per-
cent above the current rate of infla-
tion. By some estimates, that could 
lead to an estimated 1.8 million Ameri-
cans losing their health coverage. 

Mr. President, 1.8 million people is a 
city the size of Houston relying on free 
clinics or charity coverage. That is 
what the Democrat bill will do. 

The new mandates in the Democratic 
bill will also cost an estimated 190,000 
American jobs and additional out-of- 
pocket costs by the average family of 
$207 a year. This is not acceptable. The 
average cost per family for employer- 
provided health premiums has already 
more than doubled over the last decade 
from $2,530 in 1988 to $5,349. 

The provisions of the Republican bill 
will also cost money, but the total cost 
of our bill as calculated by the Con-
gressional Budget Office is less than 1 
percent in increased health premiums. 
These increases are more than offset by 
the provisions in our Patients’ Bill of 
Rights Plus that will make health care 
more accessible and affordable for all 
Americans. 

For the self-employed, our approach 
will make 100 percent deductibility of 
health insurance available next year— 
not in 5 years, as currently envisioned. 
Next year, every small business owner, 
every stay-at-home parent with their 
own business, will get exactly the same 
tax treatment for health insurance 
that corporations presently enjoy. This 
is long overdue. 

The bill will allow employees the so- 
called flex plans or cafeteria plans to 
roll over to the next year up to $500 in 
unused funds to health insurance pre-
miums or other out-of-pocket health 

costs. Under the present use-it-or-lose- 
it flex plans, they are not able to keep 
the money they have not spent. We 
want to encourage them not to spend 
money they do not need to spend by al-
lowing them to roll it over. 

The second major difference between 
our two bills and our two approaches is 
that the Democratic plan assumes 
Washington knows better than individ-
uals, States, and health care providers 
what is in their best interest. We heard 
so much this week about how some of 
the provisions of the Republican bill do 
not apply to all private health care in-
surance. That is true. For those health 
plans that are now regulated exclu-
sively by the Federal Government, we 
ensure that patients have their rights, 
such as direct access to OB/GYNs, di-
rect access to pediatricians, access to 
specialists, and access to emergency 
room care. But, for the vast majority 
of Americans with health care, it is the 
States that have jurisdiction over their 
plans. This has been the case for sev-
eral decades, ever since there has been 
health insurance in our country. Since 
the advent of HMOs, more and more 
States have acted to regulate managed 
care plans to ensure that the residents 
of their States enjoy the same protec-
tions we are proposing for the federally 
regulated plans. Every State in Amer-
ica has some regulation of their man-
aged care companies today. 

There are wide differences in ap-
proach by various States, but there are 
wide differences among the States. 
Why should there not be wide dif-
ferences if the States are acting on be-
half of their own constituents, which 
they know better than we do? Who is to 
say the patient protections and regula-
tions in New York are the same that 
the citizens of Texas would want? I do 
not want to take responsibility for de-
ciding that New York should be doing 
something because Texas likes it. 

The Democratic bill is too federally 
centered and heavyhanded in other 
areas as well. We have heard much dis-
cussion of medical necessity. The 
Democrats say they only want to allow 
physicians to do what is medically nec-
essary. That sounds fine, but what do 
they mean by medical necessity? It 
goes to an agency that will have 250 
pages of regulations about what is a 
medical necessity. And there we have 
it again, one-size-fits-all. 

By trying to do this in Federal law, 
the Democratic plan empowers a Fed-
eral Government employee to make 
those decisions, not your doctor talk-
ing to you about your needs. Under our 
system, we let an external review 
board of professionals, who are not as-
sociated with the HMO, decide who is 
right in making the call for the care. If 
the HMO says they are not going to 
cover a certain procedure, and the pa-
tient and the doctor decide that is not 
the right decision, the patient can in-
ternally appeal within the HMO, within 
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a short period of time, and then appeal 
again to an outside panel of experts not 
associated with the HMO. That is the 
system we have in Texas, and it is 
working. 

In 1997, Texas enacted an innovative 
and broad set of managed care reforms, 
including a host of patients’ rights 
that are included in our bill today. The 
Texas plan includes the right to both 
internal and external appeal if the 
HMO denies a claim. In fact, in Texas, 
before you can even think of suing 
your HMO in court, you must exhaust 
your administrative remedies, and be-
cause the State tried to apply its exter-
nal review provisions to federally regu-
lated as well as State regulated HMOs, 
a Federal court has struck down part 
of the State law. But it was working 
very well. 

The State recently acted to revive 
the external review section of the law. 
Now the system is voluntary. But, sur-
prisingly, HMOs and other health plans 
are still willing to participate and be 
bound by the external review process in 
Texas. And it is working. 

The Republicans’ Patients’ Bill of 
Rights Plus establishes a national, in-
ternal, and binding external appeals 
process using the Texas statute as a 
guide. It is a good system. I think it 
will work for the federally covered 
plans as it has worked in Texas. In 
fact, in Texas it has worked so well 
that, of more than 300 appeals heard 
under the external review system, only 
one lawsuit has emerged, and the ap-
peals have gone about 50–50 in favor of 
both patients and health plans. 

This brings me to the third major dif-
ference between the Democrat and Re-
publican approach, and that is they be-
lieve lawsuits are the answer to better 
care, and we disagree. Good health care 
is prospective. A lawsuit is retrospec-
tive. An adequate external review proc-
ess helps ensure that HMOs will not ar-
bitrarily deny coverage for benefits. It 
will make them want to improve the 
quality of the care and services they 
provide in the future. A lawsuit, on the 
other hand, only seeks to shift money 
around long after the fact, to try to de-
termine who was at fault and how 
much they owe. At that point, patient 
care is obsolete. We are talking about 
fault. I would rather focus on what we 
can do to give that patient the care 
when the patient needs it. 

All one needs to do, if the suggestion 
is that more lawsuits are the answer, is 
to look at our current medical mal-
practice tort system. Many physicians 
in this country may be upset with the 
growth of managed care, but most of 
them are far more concerned with the 
tidal wave of lawsuits against doctors 
and other health care providers that we 
have seen in recent decades. These law-
suits, costing hundreds of billions of 
dollars, have done little to improve the 
practice of medicine in America. In 
fact, I wonder if they do not cause 

more defensive medicine rather than 
better care. In fact, in some ways, I 
think they have alienated the doctor- 
patient relationship. 

So look at the range of views here. 
The Washington Post said last year 
that expanding lawsuits in this area 
was probably wrong. The Post wrote: 

There appears as well to be an impulse 
among congressional Democrats to make in-
surers and companies that self-insure liable 
for damages. The impulse is understandable 
but the threat of litigation is the wrong way 
to enforce the rational decisionmaking that 
everyone claims to have as a goal. The pro-
posed appeals system should be given a try-
out. ‘‘First do no harm’’ is the rule of medi-
cine. It should be the rule on legislating as 
well. 

Mr. President, I know my colleagues 
across the aisle are trying to address 
complaints they have heard from their 
constituents. But rather than again 
mandating new rules that will drive up 
the cost of health care, the American 
people would be much better served 
with a carefully tailored approach that 
respects the ability of patients, profes-
sionals, and State regulators to make 
their own decisions about what is best 
practice in their States and within 
their communities. 

The Patients’ Bill of Rights Plus does 
just that. It makes sure that HMOs are 
accountable, without scaring employ-
ers away from even offering insurance 
to their employees. It gives patients 
rights without encouraging infla-
tionary rises, and empowers health 
care providers to provide the care their 
patients need but without Washington 
having to look over everyone’s shoul-
der. It is the right answer, and it is the 
right time. 

Mr. President, I thank the leader-
ship, Senator FRIST, and Senator COL-
LINS, and those who have worked close-
ly on the task force to make sure we do 
provide the rights to patients in an af-
fordable way that will not drive up 
costs and drive people out of the sys-
tem. That should be our goal. 

I yield the floor. 
The PRESIDING OFFICER (Mr. 

VOINOVICH). The Senator from Massa-
chusetts. 

Mr. KENNEDY. Mr. President, we 
have 21⁄2 minutes left. I will use those 
minutes. 

I want to point out for the benefit of 
the membership, we have almost con-
cluded our 50 minutes of debate. The 
debate has included a number of dif-
ferent amendments. All are very im-
portant because they all relate to the 
doctor-patient relationship. That is the 
heart of our entire bill. The heart of 
our bill is to make sure that medical 
professionals are able to practice the 
best medicine and make the best rec-
ommendations and that the insurance 
companies will comply with those rec-
ommendations. The heart of our bill is 
maintaining the relationship between 
the doctor and his or her patient. That 
is the heart of our bill. We still have 

not had any real criticism, observa-
tions, or comments on those issues. 

We had some debate in the HELP 
Committee when these matters were 
raised. I note the proponents of those 
particular amendments—those who 
were on the committee and those who 
were not—were on the floor ready to 
respond to questions. Nonetheless, we 
have heard debate on the overall legis-
lation. We still have not heard a re-
sponse to what I think has been a pow-
erful presentation in favor of these 
measures. Again, I will mention very 
quickly what this amendment is about. 

This amendment is critical to pre-
serving the relationship between med-
ical professionals and patients, as well 
as providing fair information to con-
sumers. Today, medical professionals 
are too often gagged, harassed, and fi-
nancially penalized if they advocate for 
their patients. 

I am reminded in my own State of 
Massachusetts of Barry Adams who 
was fired for simply reporting quality 
of care problems to his superiors. This 
happened just 3 months after he re-
ceived a glowing evaluation that said 
he was an excellent role model, con-
ducted himself in a professional man-
ner, was an advocate for patients, and 
channeled his concerns appropriately. 

Yet after he spoke up about his con-
cerns, the facility mounted a campaign 
to oust him. The month he was fired, a 
woman died from a morphine overdose 
given by an unsupervised junior nurse. 
This was the very type of incident 
Barry reported previously, the very 
type of incident that Barry reported in 
the complaint that led to his firing. 
The facility also retaliated against two 
of his colleagues who reported unsafe 
patient conditions. 

Barry fought back, and more than a 
year after he was fired, a judge ruled 
that Barry’s termination was unlawful. 
The judge ordered the hospital to rein-
state Barry, pay all back wages and ex-
punge his record. He won. But the point 
is, he never should have been fired in 
the first place. This amendment pre-
vents that from happening. 

The PRESIDING OFFICER. The Sen-
ator’s time has expired. 

Mr. KENNEDY. Mr. President, if pa-
tients cannot count on their doctor, 
quality medical care is impossible. If 
doctors cannot do their best for their 
patients without fear of retaliation, 
quality medical practice is impossible, 
too. 

This amendment protects the rela-
tionship between the doctors and their 
patients. The Republican bill protects 
only the insurance companies. Part of 
the doctor/patient relationship is being 
able to go to the medical professional 
of your choice, not the HMO’s choice. 

This amendment establishes a point- 
of-service option that guarantees that 
choice. The Republican bill offers no 
meaningful guarantee. 

Without the type of information the 
ombudsman program provides, too 

VerDate Aug 04 2004 10:35 Oct 04, 2004 Jkt 069102 PO 00000 Frm 00033 Fmt 0686 Sfmt 0634 E:\BR99\S15JY9.001 S15JY9



CONGRESSIONAL RECORD—SENATE16070 July 15, 1999 
many consumers will simply be unable 
to exercise the rights this bill proposes 
to grant. As our friend and colleague, 
Senator REED, pointed out, giving con-
sumers information so they will have 
their rights protected under their HMO 
is so important. This amendment pro-
vides basic, commonsense protections 
for health professionals and patients, 
and I know of no valid reason that it 
should be opposed. 

Mr. President, I reserve the remain-
der of my time. I ask for the yeas and 
nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There is a sufficient second. 
The yeas and nays were ordered. 
Mr. ENZI. Mr. President, I rise in op-

position to the amendment. 
I have sat here and listened to the ar-

guments from the other side. There is 
part of this amendment the Democrats 
didn’t even talk about. The problem is 
that this part of the amendment will 
make things worse, and not just for 
doctors and nurses. It will put patients 
at risk by allowing providers to release 
the intimate details of a patient’s 
treatment without having to worry 
about being accurate or even truthful. 

Here is how. Under the Democrat 
amendment, any provider could dis-
close any information about a patient 
at any time for any reason. This fact is 
so important that I want to say it 
again: under the Democrat amend-
ment, any provider could disclose any 
information about a patient at any 
time for any reason. And as bad and 
unbelievable as that is, that’s not even 
the worst of it. This amendment allows 
a provider to do the worst of all 
things—not only to give out informa-
tion about a patient, but even lie about 
it—and not be held accountable. How 
can that be possible, you ask? Isn’t 
that against the law? Not if this 
amendment passes, it’s not. If this 
amendment passes, that possibility is a 
reality, and your private health 
records will be held hostage by a pro-
vider who can make an unchecked deci-
sion to disclose them without asking 
your permission and who can’t be pe-
nalized for doing so. 

But that is not all. There is no re-
quirement in the Democrat amendment 
that when a provider exposes your con-
fidential records, that the provider 
make disclosures only within his area 
of expertise. So if an anesthesiologist 
wants to reveal something about the 
way your ear exam was performed, the 
Democrat amendment says that is 
okay. There is nothing saying that the 
person disclosing your information has 
to know anything about either the pro-
cedure or your case before revealing 
everything about it—in fact, he doesn’t 
even have to witness the treatment or 
ever have met you—and there’s noth-
ing saying he will be held accountable 
if he’s mistaken or just flat out wrong. 
Adding insult to injury, the Democrat 

amendment doesn’t even say that the 
disclosure has to relate to safety and 
health. All the amendment says is that 
the disclosure must be based on 
squishy terms that aren’t even defined. 
For example, the amendment says that 
the disclosure must be based on infor-
mation, and I’m quoting here, that the 
provider ‘‘reasonably believes * * * to 
be true.’’ It is unbelievable to think 
that this flies under the Democrat 
amendment. It is unbelievable that the 
amendment would allow a patient’s 
health information, records, and pri-
vate treatment details to be jeopard-
ized and publicized without his con-
sent, based on something that a total 
stranger ‘‘reasonably believes to be 
true’’ and is not even related to the pa-
tient’s own safety. Exposing patients 
to such a high degree of risk without 
tying disclosures to patient safety, ex-
pertise or even accuracy is not only un-
acceptable, it’s just plain wrong. 

What the Democrat amendment com-
pletely ignores is that procedures spe-
cifically related to the health care in-
dustry are in place for reporting prob-
lems with patient safety and health 
right now. The amendment also com-
pletely ignores and steam rolls all the 
state law in this area. I find it fas-
cinating that the other side has said 
over and over and over again in this de-
bate that their bill will not shift deci-
sionmaking from the state capitals to 
Washington bureaucrats, and then they 
propose an amendment like this. 

I want to talk about what this does 
to state law, and then talk about the 
procedures that are in place now. 

On the first day of this debate, I 
heard no less than four Senators on the 
other side of the aisle characterize our 
‘‘states rights’’ argument as being 
‘‘tired’’ and ‘‘old.’’ Well, while I might 
take issue with it being ‘‘tired,’’ I cer-
tainly agree that it is ‘‘old.’’ In fact, 
it’s as old as the Constitution. And if 
you are tired of hearing about it, think 
about this: How many times have you 
been to Wyoming? What do you know 
about the folks there? I can tell you 
that it’s true they need access to good 
health care, and I can also tell you 
that folks there don’t want the Federal 
government to step in and trump what 
the Wyoming Legislature has done to 
protect them. They don’t want one 
standard that applies to everyone re-
gardless of who they are, where they’re 
from, and how they live. And if those 
on the other side of the aisle think 
that the people I represent in Wyoming 
are exactly like New Yorkers or Cali-
fornians, then I suggest you head back 
to Cheyenne with me this weekend and 
see if you change your mind. 

One size fits all doesn’t fit when we 
are talking about giving providers 
ways to report patient safety problems 
and protecting them when they make 
disclosures. Over 25 states have their 
own language prohibiting employers 
from retaliating against providers who 

disclose information relating to pa-
tient safety within a recognized frame-
work. That’s over 25 states with dif-
ferent laws and different reporting pro-
cedures; 25 states that offer different 
rights and responsibilities. I cannot un-
derscore the importance of this 
enough. To a Democrat caucus that has 
repeatedly said that their bill will not 
shift the decisionmaking from the 
state capitals to Washington bureau-
crats, I challenge you to tell me how 
such a statement jives with an amend-
ment such as this one that fully wipes 
out state law. Not only that, I chal-
lenge you to tell me how this flawed 
amendment is better than the law that 
exists on the state books. More on this 
in a minute. 

Bottom line, this amendment allows 
providers to file complaints disclosing 
confidential patient information with-
out permission. These complaints don’t 
need to relate to safety and health. The 
provider does not need to know any-
thing about who or what they are dis-
closing—whether it be the specific pa-
tient treatment or the patient himself. 
And finally—and most ridiculously— 
the provider doesn’t need to be accu-
rate because he can’t be penalized for 
inaccurate statements, misleading in-
formation or even downright lies about 
the patient or other health care pro-
viders. How in heaven’s name could 
any state law anywhere be worse, or 
more destructive, than this? Indeed, 
having no law whatsoever would be 
vastly better. 

But you do not have to take my word 
for it. Just take a look at some of the 
State laws. In California, for example, 
providers cannot disclose information 
that violates the confidentiality of the 
physician-patient privilege. An impor-
tant provision. Is it anywhere to be 
found in the democrat amendment? No. 
The amendment ignores it entirely. 
What about a Rhode Island law that 
eliminates any protection for providers 
who participate or cause the problem 
being reported, or who provide false in-
formation? That one is pretty impor-
tant, too. Also nowhere to be found in 
the Democrat amendment. 

The body of state law that it would 
destroy is incredibly vital whether 
we’re talking about ERISA plans or 
not, because the courts have defini-
tively held that where quality of care 
is concerned, state law trumps ERISA. 
As the Supreme Court has held, ‘‘the 
historic powers of the State include the 
regulation of matters of health and 
safety.’’ Another seminal third circuit 
case has held in citing the Supreme 
Court that, while the quality control of 
health care benefits might indirectly 
affect the sorts of benefits an ERISA 
plan can afford, they have traditionally 
been left to the states, and there is no 
indication in ERISA that Congress 
chose to displace general health care 
regulation by the states. It’s clear: the 
courts have deferred to the states when 
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it comes to quality of care. I think 
that the democrats should take a les-
son from this. 

I have heard it said, however, that we 
need not worry about the overhaul of 
state law that occurs under the Demo-
crat approach to health care because 
their bill will merely set a ‘‘floor’’ 
upon which States can build. Such a 
statement is questionable given an 
amendment such as this that is so 
flawed that it actually protects those 
who publicize confidential patient in-
formation and lie about it without giv-
ing the patient or other accused pro-
viders an opportunity to object. As a 
former state legislator, I say respect-
fully, ‘‘thanks, but no thanks.’’ The 
only floor this sets for the States is the 
one they will stomp on when they take 
one look at this bill. 

So who should investigate claims of 
wrongdoing and retaliation? I have 
mentioned that lots of other proce-
dures are in place that allow for report-
ing and are specific to the health care 
industry. One of the biggest and most 
far-reaching of these is the reporting 
mechanism in place at the Joint Com-
mission on Accreditation of Healthcare 
Organizations. The Joint Commission 
covers over 80 percent of the approxi-
mately 6,200 hospitals in this country 
that receive Medicare payments. These 
charts I have next to me are blow-ups 
of information taken directly off of the 
Joint Commission’s website and show 
not only how reports and concerns 
about patient care can be disclosed, but 
also what followup occurs in response. 

Here is how the process works. If a 
provider wants to report an alleged 
problem, that provider has several 
choices under the Joint Commission. 
He can e-mail a complaint, fax a com-
plaint, mail a complaint, or call the 
Joint Commission directly using their 
toll free number. And there are a cou-
ple of points I want to make about why 
this process is so much better, more re-
lated to the health care industry, and 
has much stronger teeth than this 
amendment. First, using the Joint 
Commissions’ toll free number, report-
ing concerns can be immediate and 
confidential. Not only that, commu-
nications with the Joint Commission 
can be made in English or in Spanish. 
Second—and this one’s really impor-
tant, too—all complaints must relate 
to quality of care issues and patient 
safety unlike the democrat amendment 
which can relate to anything. Third— 
and perhaps most important of all— 
where serious concerns have been 
raised about patient safety, the Joint 
Commission will, and I emphasize 
‘‘will’’ conduct an unannounced, on 
site investigation. Period. And with 
the Joint Commission, there will never 
be any concern over who’s inves-
tigating problems. The Joint Commis-
sion’s standards are recognized as rep-
resenting a contemporary national 
consensus on quality patient care, and 

these standards are continuously re-
viewed to reflect changing health care 
practices. This is a real solution that 
combines a proactive reporting method 
to make sure that patient quality is 
not compromised, with an appropriate 
and strong followup with mandatory, 
unannounced, on site inspections by an 
organization that knows the health 
care industry as well as anyone. 

In addition to all the State laws set-
ting up reporting procedures and pro-
tections for providers, and in addition 
to the practices in place such as the 
Joint Commission, there are other con-
trols. Hospitals that receive Medicare 
payments and that are not accredited 
by the Joint Commission are certified 
by the states. All these hospitals are 
required to provide patients with a doc-
ument that explains their rights in-
cluding a phone number where they 
can call a state agency to make a com-
plaint about quality of care issues. 
These rights must also be posted. Yet 
another control is that patients—and 
even providers—can anonymously com-
plain to the Medicare Program’s Peer 
Review Organization on quality of care 
matters. Providers may also complain 
to HCFA’s regional offices, state sur-
vey agencies and professional licensing 
boards. 

I have heard the stories about pro-
viders who have disclosed information 
and then were retaliated against. What 
I don’t know is why the state laws, the 
Joint Commission’s reporting process, 
state reporting processes, Medicare re-
porting processes, HCFA’s reporting 
processes, and the professional licens-
ing board—among other protections— 
are not working. I have in my hand a 
copy of the HELP Committee’s report 
on the Patients’ Bill of Rights and all 
of the amendments introduced to the 
bill. You may remember that an 
amendment similar to the democrat 
amendment introduced here today was 
introduced during the markup of this 
bill. I happened to remember that 
amendment, too, and so I picked up a 
copy of the committee report and 
began to leaf through the minority 
comments to find their explanation of 
the amendment. I was looking for some 
reason—other than pure politics— 
about why an amendment like this is 
needed, about what isn’t working in 
the system that must be fixed, and 
about why current laws, practices and 
procedures aren’t enough. This is what 
the committee report is for, right? So I 
looked, and I looked. Out of the re-
port’s main body of 108 pages, 99 pages 
were written by the majority to ex-
plain and to support our bill. Only nine 
pages were written by the minority— 
nine. So out of nine pages, you would 
not think it would take too long to 
find some information—any informa-
tion—about one of the minority’s 
major amendments. I did not think so 
either, but I was wrong. I did finally 
find the minority’s reference to the 

amendment, though. It was three sen-
tences long. Three sentences out of 
nine pages on a major amendment. Let 
me read them to you: ‘‘Doctors and 
other providers must be able to give 
every patient their best possible ad-
vice, without fear of retaliation or fi-
nancial penalties.’’ So far, so good. 
‘‘Out plan bans abusive insurance in-
dustry practices that undermine the 
integrity of the doctor-patient rela-
tionship. The committee legislation 
does not.’’ So I kept reading. I scanned 
the page. What abusive industry insur-
ance practices? I wanted to know. Why 
do providers fear retaliation? Why are 
current law, current practices, and cur-
rent procedures not working? Nothing. 
Wouldn’t you think that if the major-
ity was able to spend its time writing 
99 pages supporting its position, the 
minority might have been able to 
spend just a little more time adding 
even one paragraph to its nine pages on 
this? Not even one paragraph on an 
amendment that the democrats say is 
so vital. It just doesn’t make any 
sense. 

I have heard time and again that Re-
publicans are weeping ‘‘crocodile 
tears’’ about our bill. In fact, out of 
those mere nine pages in the minori-
ty’s committee report, an entire sen-
tence was wasted making this state-
ment. But it seems to me that when 
you lay down amendments and don’t 
share information about why we should 
trump state law in support of an 
amendment that protects providers 
who disclose misleading and confiden-
tial patient information unrelated to 
the patient’s safety, then I think it is 
the democrats who are the ones crying 
crocodile tears when people like me are 
baffled by their empty allegations and 
outlandish solutions. 

Mr. President, I yield the floor. 
Mr. KENNEDY. I yield back any time 

I have on the amendment. 
Mr. FRIST. I yield back the remain-

der of our time on this amendment. 
AMENDMENT NO. 1252 TO AMENDMENT NO. 1251 

(Purpose: Enhancing and augmenting the in-
ternal review and external appeal process, 
covering individuals in approved cancer 
clinical trials, improving point-of-service 
coverage, protecting individuals when a 
plan’s coverage is terminated, and prohib-
iting certain group health plans from dis-
criminating against providers on the basis 
of license or certification) 
Mr. FRIST. Mr. President, I send an 

amendment to the desk. 
The PRESIDING OFFICER. The 

clerk will report. 
The assistant legislative clerk read 

as follows: 
The Senator from Tennessee [Mr. FRIST], 

for Mr. ASHCROFT, for himself, Mr. KYL, Mr. 
MACK, Mr. FRIST, Mr. SESSIONS, Ms. COLLINS, 
Mr. CRAPO, Mr. ABRAHAM, Mr. JEFFORDS, Mr. 
ENZI, Mr. DEWINE, Mr. GRASSLEY, Mr. HATCH, 
and Mr. HELMS, proposes an amendment 
numbered 1252 to amendment No. 1251. 

Mr. FRIST. Mr. President, I ask 
unanimous consent that the reading of 
the amendment be dispensed with. 
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The PRESIDING OFFICER. Without 

objection, it is so ordered. 
(The text of the amendment is print-

ed in today’s RECORD under ‘‘Amend-
ments Submitted.’’) 

Mr. FRIST. Mr. President, very 
quickly, because we have a lot of 
ground to cover over the next 100 min-
utes, the amendment that has been 
sent to the desk involves basically five 
components. I will be relying on a 
number of my colleagues coming to the 
floor, all of whom have worked for 
weeks and months and, in some cases, 
well over a year on these amendments. 

The first of these components is on 
external appeals. As we continue to ad-
dress the issues before us, it is very im-
portant to have the American people 
recognize we are going to continue to 
improve this bill as we go through. 

A second component is the clinical 
trial issue, an issue Senator MACK and 
I have worked very aggressively on 
over the last year with a number of our 
colleagues on both sides of the aisle, an 
issue that had been addressed initially 
earlier in the week that, as we said be-
fore, we are going to come back to and 
lay out what we think is the most rea-
sonable way to achieve a very impor-
tant goal, and that is to increase ac-
cess to important clinical trials. 

A third component a number of Sen-
ators, again Senator COLLINS and Sen-
ator GRASSLEY, will be speaking to is 
on provider nondiscrimination, and we 
will be looking at some protections 
that are similar to those in Medicare 
and Medicaid. 

A fourth component of this amend-
ment—again a very important one be-
cause it involves choice, and again we 
are working to improve this bill as we 
go through with the amendments—is 
on point of service where we expand 
choice, which again is a basic under-
lying principle of the Republican ef-
forts in this bill. 

The fifth component that will be ad-
dressed is continuity of care, again a 
very important issue, the whole issue 
of extending the transition period for 
patients. 

We have a lot to cover over the next 
100 minutes. To me it is very pleasing, 
having participated so much on each of 
these issues, that upon passage of this 
amendment with its five components, 
we will do a great deal to improve the 
quality of care of individual patients. 
That is where our focus must be. 

We are going to begin with the issue 
of clinical trials, again picking up on 
the discussion earlier in the week. I 
yield 12 minutes to the Senator from 
Florida. 

The PRESIDING OFFICER. The Sen-
ator from Florida. 

PRIVILEGE OF THE FLOOR 
Mr. MACK. Mr. President, I ask 

unanimous consent that Dr. Larry 
Kerr, a health fellow for the Judiciary 
Committee, be granted the privilege of 
the floor for the remainder of the de-
bate on the Patients’ Bill of Rights. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. MACK. I thank the Chair. 
Mr. President, I am pleased to be 

joined by Senator FRIST, Senator JEF-
FORDS, and Senator COLLINS, and oth-
ers, as we offer this amendment to pro-
vide cancer patients with coverage of 
health insurance benefits when they 
participate in approved clinical trials. 

Many health plans will not pay for 
the cost of routine patient care if pa-
tients want to participate in a clinical 
trial. As a result, beneficiaries with 
cancer are denied access to these trials 
of promising new therapies because 
these therapies are deemed ‘‘experi-
mental’’ by most health plans and, 
therefore, not qualified for coverage. 
This means many cancer patients have 
two choices when they have exhausted 
all traditional therapies: either pay the 
cost of participating in a clinical trial 
themselves or go without additional 
treatment. 

For all but the most wealthy pa-
tients, it is cost prohibitive to take 
part in a clinical trial. This amend-
ment will help ensure that a patient’s 
decision about whether or not to par-
ticipate in a clinical trial is based upon 
science and not cost. 

Clinical trials are one of the most ef-
fective ways of determining which 
treatments are beneficial. Yet cancer 
researchers have told me they have had 
difficulty enrolling the required num-
ber of patients to participate in the 
clinical trials they are conducting. Sci-
entists have identified noncoverage by 
private insurers, as well as Medicare, 
as one of the primary reasons why pa-
tients do not participate in clinical 
trials. 

For example, approximately 2 per-
cent of cancer patients are partici-
pating in clinical trials. This amend-
ment will help scientists recruit cancer 
patients who wish to participate in 
clinical trials by breaking down the fi-
nancial barriers which may preclude 
most patients from participating. 

Clinical trials are one of the most ef-
fective techniques for assessing the ef-
fectiveness of a scientific and medical 
intervention. Many of my Senate col-
leagues have joined with me in a bipar-
tisan effort to double biomedical re-
search funding through the National 
Institutes of Health. Last year, Con-
gress appropriated $15.6 billion for NIH. 
This represented a $2 billion increase, 
the largest increase in NIH history. At 
a time when American researchers are 
making such tremendous progress in 
scientific areas such as cancer genetics 
and biology, it is essential that this 
knowledge be translated into new 
therapies through well-designed clin-
ical trials. This amendment is a nat-
ural extension of the historic effort to 
double funding for medical research in 
our country. 

When my brother, Michael, was diag-
nosed with cancer, there were only 

three basic forms of treatment—sur-
gery, radiation, and chemotherapy. 
Today, scientists are revolutionizing 
the treatment of cancer by developing 
many new weapons to kill cancer, in-
cluding gene therapy and 
immunotherapy. 

On a personal note again, every time 
I get into these discussions, and every 
time I see the new efforts that are 
being pursued, and the successes that 
have been developed, I cannot help but 
think if Michael’s melanoma had been 
discovered or if he had found the dis-
ease much later in his life, when these 
new procedures—gene therapy and 
immunotherapy were available—and if 
he had been able to participate in a 
clinical trial, which he attempted to do 
throughout his treatment many years 
ago, his life may have been saved. 

This amendment will help scientists 
continue the unprecedented progress 
being made to find new methods of 
treatment. 

Coverage of cancer clinical trials is a 
bipartisan issue. Earlier this year, for 
example, Senator ROCKEFELLER and I 
introduced legislation to provide for 
Medicare coverage of cancer clinical 
trials. I am pleased to say that 36 addi-
tional Senators, from both sides of the 
aisle, have cosponsored this legisla-
tion. I look forward to working with 
my colleagues to pass this important 
legislation during the 106th Congress. 

The reason Senator ROCKEFELLER and 
I targeted our legislation to cancer is 
the same reason we have targeted this 
amendment to cancer today—there is a 
legitimate debate about what the true 
cost may be. Senator ROCKEFELLER and 
I believe the cost will be insignificant. 
And we have the studies to prove that. 

However, there are legitimate con-
cerns with respect to cost which have 
been raised. Both the amendment we 
offer today and the Rockefeller-Mack 
legislation, call for a study and report 
to Congress in 2005 on the cost implica-
tions of covering cancer clinical trials. 

I support comprehensive coverage of 
clinical trials. But, at this time, we 
need more information before we go 
further. This amendment will help pro-
vide the information we need to make 
a better informed decision. 

During markup of S. 326, the Senate 
Committee on Health, Education, 
Labor, and Pensions considered an 
amendment offered by my friend and 
colleague, Senator DODD, to provide 
clinical trial coverage. 

Since then, my colleagues and I have 
more thoroughly studied this amend-
ment. We have examined what barriers 
exist that impede enrollment in clin-
ical trials. We looked into the cost im-
plications. We considered the best way 
to define the term ‘‘routine patient 
costs.’’ 

Let me first highlight the many simi-
larities in our amendment and the 
amendment which Senator DODD of-
fered during committee consideration. 
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Our amendment requires plans to 

provide coverage of routine patient 
costs. I will get back to that term in a 
few minutes. 

Our amendments ensures that health 
plans are not required to pay for costs 
of items and services that are reason-
ably expected to be paid for by the 
sponsors of a clinical trial. This in-
cludes tests or measurements con-
ducted primarily for the purpose of a 
clinical trial. 

Our amendment permits plans to re-
quire clinical trial participants to use 
in-network providers, if they are avail-
able. If coverage is provided by a non-
participating provider, payment would 
be at the same rate the plan would pay 
for comparable services to a partici-
pating provider. 

Our amendment is limited to those 
health plans over which Congress has 
sole and exclusive jurisdiction. 

Our amendment is limited to only 
the highest-quality clinical trials. 
These include trials approved and fund-
ed by the National Institutes of Health, 
the Department of Veterans Affairs, 
and the Department of Defense. Only 
those trials which have undergone the 
rigors of peer-review will be consid-
ered. 

Our legislation differs with Senator 
DODD’s proposal in three ways. 

The first difference is how to best de-
fine the term ‘‘routine patient cost.’’ 
In researching this issue, we have 
found that there is not a generally ac-
cepted definition of the term, ‘‘routine 
patient cost’’ associated with partici-
pation in a clinical trial. The Balanced 
Budget Act required the Institute of 
Medicine to conduct a study on the 
issue of cancer clinical trial coverage, 
including the definition of routine pa-
tient costs. This study is due in Sep-
tember, and it will likely help us to 
better define this highly technical 
term. There are other experts who have 
opinions on how to define the term 
‘‘routine patient cost.’’ We believe it is 
best to leave this task to patients, em-
ployers, health plans and those with 
true expertise in the field of clinical 
trials. 

It is essential to remember that pro-
tocols for clinical trials vary widely, 
and routine patient costs for clinical 
trials also vary. Scientific researchers 
have indicated that developing one 
standard for determining routine pa-
tient costs will be a daunting task. I 
don’t believe Congress is best qualified 
to make this important scientific de-
termination. 

Therefore, our amendment provides 
for a negotiated rulemaking process to 
establish a time-limited committee 
charged with developing standards re-
lating to the coverage of routine pa-
tient costs for patients participating in 
clinical trials. This way, organizations 
representing cancer patients, health 
care practitioners, hospitals, employ-
ers, manufacturers of drugs and med-

ical devices, medical economists and 
others will be involved in the process of 
defining routine patient costs with re-
spect to clinical trials. 

By May, this committee is required 
to develop standards for routine pa-
tient costs for individuals who are par-
ticipating in those trials. If the com-
mittee is unable to reach a consensus, 
then the Secretary must develop these 
standards and publish a rule by June 
30, in the year 2000. In either case, cov-
erage for these benefits would begin for 
plans beginning on, or after, January 1, 
2001. 

We believe that a negotiated rule-
making process is the best way for or-
ganizations representing all who are af-
fected to collectively determine what 
costs should be considered in ‘‘routine 
patient costs.’’ These decisions will 
have a major effect of the cost of cov-
ering clinical trials. 

I will just underscore that again. 
These decisions will have a major ef-
fect on the cost of covering clinical 
trials. 

Under the Democratic bill, these or-
ganizations can only submit a com-
ment to the Secretary, who has broad 
authority to determine what con-
stitutes routine patient costs. How-
ever, those comments could be rejected 
out-of-hand by the Secretary. 

By contrast, the negotiated rule-
making process ensures that all who 
have an interest in the outcome have a 
seat at the negotiating table to make 
the decision. We believe it is essential 
that cancer patients have an oppor-
tunity to be involved in establishing 
standards for routine patient costs, and 
a negotiated rulemaking procedure af-
fords them that opportunity. 

Second, as I mentioned earlier, our 
amendment differs from the Dodd 
amendment in that it is limited to can-
cer clinical trials. There are more clin-
ical trials involving cancer than per-
haps any other disease. This targeted 
approach will not only provide a need-
ed benefit to a large patient popu-
lation, but it will also provide signifi-
cant information for the study and re-
port called for in this amendment. 

Finally, our amendment includes a 
study and report to Congress on the 
costs to health plans and any impact 
on health insurance premiums. Senator 
DODD’s amendment did not include this 
study and report, which I believe is ex-
tremely important. Congress can then 
use this important information to de-
termine if they wish to expand cov-
erage for patients with other diseases. 

Like most of my colleagues, I am 
very concerned about the ever-increas-
ing costs of health insurance. Accord-
ing to the Congressional Budget Office, 
our amendment will result in an in-
crease in health insurance premiums of 
less than one-tenth of one percent. The 
Dodd proposal would cost five times 
that amount. 

I have met with thousands of cancer 
patients throughout Florida and the 

rest of the United States, patients des-
perately wanting to participate in clin-
ical trials when traditional therapies 
are no longer beneficial. 

Let me conclude my comments here 
today by relating an experience which 
puts a human face on why this issue is 
so important. 

As my colleagues may know, I fre-
quently visit the National Institutes of 
Health to meet with scientific 
reserchers so I may gain a better un-
derstanding of the many advances 
which are taking place to detect and 
treat cancer and other diseases. 

Over the years, I have been fortunate 
to get to know Dr. Steven Rosenberg, a 
world-renowned scientist and on- 
cologist who is an expert in the field of 
melanoma research and treatment. I 
first met Dr. Rosenberg after reading 
his book, ‘‘The Transformed Cell.’’ 

The PRESIDING OFFICER. The Sen-
ator’s time has expired. 

Mr. MACK. I ask for 2 additional 
minutes. 

Mr. FRIST. I yield an additional 2 
minutes. 

Mr. MACK. Last year, I was meeting 
with Dr. Rosenberg to learn about a 
clinical trial he is conducting on a 
state-of-the art melanoma vaccine. 
During our conversation, Dr. Rosen-
berg mentioned that one of my con-
stituents was at NCI participating in 
that clinical trial. I asked if I might 
meet him. Before we went to his hos-
pital room at NCI, Dr. Rosenberg 
showed me photographs which had pre-
viously been taken. This patient had 
purple, bulbous melanoma lesions sev-
eral inches in diameter down the side 
of his body. 

Dr. Rosenberg introduced me to my 
constituent, and we engaged in casual 
conversation. 

At one point I asked him how he was 
doing. To show me how he was doing, 
this brave man took off his hospital 
gown and showed me that these lesions 
of huge size on both his arm and his 
side were totally gone. That is why I 
think it is so important that we have 
this amendment included in the legis-
lation, so that other cancer patients 
will have the same opportunity. 

To conclude, what is this amendment 
really about? Most importantly, it is 
about giving patients fighting cancer 
the hope that an experimental therapy 
being tested in a well-designed clinical 
trial might save their lives. In addition 
to providing hope, it paves the way for 
new therapies that will, one day, not 
only provide hope, but a cure. It is 
about allowing cancer patients to 
make what may be the final major 
health care decision of their lives— 
whether to participate in a clinical 
trial. 

Mr. President, I’ve met with many 
patients who were participating in 
clinical trials. To me, these patients 
are, in many ways, like America’s as-
tronauts. Later this month, we will 
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celebrate the 30th anniversary of man’s 
landing on the Moon. Like the astro-
nauts of Apollo, clinical trial partici-
pants are pioneers. They are heroes, 
who are helping to push science and 
medicine into new frontiers. We must 
provide hope to these brave Americans. 

I urge my colleagues to support this 
amendment. 

The PRESIDING OFFICER. The Sen-
ator from Nevada. 

Mr. REID. Mr. President, the facts 
are that the Republican majority have 
offered a number of feel-good amend-
ments. Everyone should understand 
that these amendments, even if they 
pass, will only cover 40-plus million 
Americans. Our amendment covers 
over 160 million Americans. Even 
though the provisions they have stuck 
in this amendment are weakened com-
pared to the Democratic provisions 
dealing with external appeals, provider 
nondiscrimination, points of service, 
continuity of care, it is just the same 
as the amendment we offered for 50 
minutes. Advocates of that amendment 
came from the minority side and pre-
sented their arguments to the Senate, 
to each other. The majority was not 
here. They did not offer a single word 
in opposition to the amendment that 
was offered by the minority. 

This can best be summed up not by a 
Senator, not by some paid advertise-
ment on television. I think the best 
way to sum this up is by a New York 
Times statement by Bob Herbert today 
entitled, ‘‘Money versus Reform.’’ 

Donna Marie McIlwaine was 22 when she 
died on Feb. 8, 1997. She is buried in the Chili 
Rural Cemetery in upstate Scottsdale, N.Y. 

The managed-care reform legislation that 
has been the focus of a furious debate in the 
Senate was essentially an effort to make it 
easier to save the lives of patients like Ms. 
McIlwaine. 

The Republican Party, flooded with money 
from the managed-care industry, gives lip 
service to the idea of protecting patients, 
but then does the bidding of the companies 
that are the source of all that cash. 

It’s a tremendous scandal. No one can seri-
ously argue that lives are not being lost. 

Ms. McIlwaine went to the doctor several 
times in the week before she died, com-
plaining of pains in her chest and shortness 
of breath. According to her family, she was 
diagnosed with an upper respiratory infec-
tion and ‘‘panic attacks.’’ 

In fact, she was suffering from pneumonia 
and a blood clot in her left lung. Her mother, 
Mary Munnings, told me yesterday that her 
daughter had been screaming from excru-
ciating pain before finally lapsing into un-
consciousness and dying at home on a Satur-
day night. 

There was no need for her to die. Ms. 
Munnings said that when she contacted the 
office of her daughter’s primary-care physi-
cian the following Monday, she learned that 
Ms. McIlwaine had not been sent for the lab-
oratory tests that would have properly diag-
nosed her condition. She said that when she 
asked why not, she was told that ‘‘they 
couldn’t justify’’ the tests to her health 
maintenance organization. 

So we have Donna Marie McIlwaine dead at 
age 22. 

Most of the country understands that an 
unconscionable obsession with the bottom 
line has resulted in widespread abuses in the 
managed care industry. Simply stated, there 
is big money to be made by denying care. It 
is now widely known that there are faceless 
bureaucrats making critical diagnostic and 
treatment decisions, that some doctors are 
being retaliated against for dispensing hon-
est advice, that women have had an espe-
cially hard time getting the care they need, 
and that patients have died because they 
were unable to gain admittance to emer-
gency rooms. 

Mr. President, that is what this de-
bate has been about. I quote further: 

The so-called patients’ bill of rights, spon-
sored by Democratic Senators Tom Daschle 
and Edward Kennedy, was an attempt to 
curb these and other abuses. The managed- 
care industry wanted no part of the legisla-
tion, which meant the Republicans wanted 
no part of it. The Democrats had to virtually 
shut down the Senate before the Republican 
majority would even agree to bring this mat-
ter to the floor for a debate. 

The Republican whip, Don Nickles of Okla-
homa, could hardly have been clearer about 
his party’s desire to avoid the issue. ‘‘I don’t 
want our members to go through a lot of 
votes that can be misconstrued for political 
purposes,’’ he said. 

The Democrats succeeded in forcing debate 
on the bill, but they haven’t gotten the pa-
tient protections they sought. What occurred 
on the floor of the Senate this week was a 
G.O.P.-sponsored charade in which one Re-
publican senator after another talked about 
protecting the health of patients while vot-
ing to protect the profits of this industry. 

It was a breathtaking exercise in hypoc-
risy. It was as if George Wallace had spoken 
earnestly about the need to admit black stu-
dents to a public school in Alabama while 
standing in the doorway to block their en-
trance. 

Some face-saving measures were passed by 
the G.O.P. majority, but the essence of man-
aged-care reform was defeated. In the end, it 
didn’t matter that Mary Munnings had need-
lessly lost her daughter, or that a parade of 
managed-care victims had traveled to Wash-
ington to detail their horror stories, or that 
organizations representing doctors, patients 
and their families had lined up en masse in 
support of reform. 

All that mattered was the obsession with 
the profits of the insurance companies and 
the H.M.O.’s. 

Eventually substantial improvements will 
be made in the delivery of effective and af-
fordable health care to Americans. It will 
take years but it will happen. And then the 
country will look back and wonder (as we 
have with Social Security, Medicare and the 
like) why anyone was ever opposed. 

Mr. President, that is what this de-
bate is all about. It is a debate about 
protecting the insurance industry or 
protecting American patients. I am sad 
to report, money is going to win. 
Money is going to prevail over Amer-
ican patients who need help. It is as 
simple as that. 

It is whether or not a doctor can 
make a decision for a patient or a bu-
reaucrat is going to make a decision 
for a patient. It is a question of wheth-
er we are going to be driven by profits 
or patients. Let us hope some day pa-
tients will prevail. 

I yield 3 minutes to the Senator from 
Maryland. 

Ms. MIKULSKI. I thank the Demo-
cratic whip for yielding me this time. 

Mr. President, I am troubled about 
the pending amendment because one of 
its components my colleagues might 
not be aware of is that it strips the 
Democratic provision to provide con-
tinuity of care. 

This is pretty serious because what 
continuity of care means. What does 
continuity of care mean? Under our 
proposal, continuity of care means just 
because your company changes HMOs, 
you should not have to change your 
doctor, or if your doctor is put out of 
the network, you shouldn’t have to 
leave your doctor. 

I hope we can make sure that we 
keep continuity of care in. If we lose it, 
we are going to have our own amend-
ment. Senator Bob KERREY and I are 
going to offer our own amendment on 
continuity of care. I will tell you why 
we feel so strongly about it. 

We think the most important thing 
in getting well is the doctor-patient re-
lationship. You need to have a doctor 
who knows you, and you need to keep 
your doctor who has prescribed a 
course of treatment and who knows 
you as a person, not as a lab test, not 
as a chart. We do not believe doctors 
are interchangeable. We believe you 
should be able to keep your own doc-
tor. Let me tell you what the Demo-
cratic provision does. Under the Demo-
cratic proposal, if your company 
changes HMOs, you get to keep your 
physician through at least a 90-day 
transition period. 

So if you are a diabetic or if you are 
engaged in a particular course of treat-
ment, you get to keep your doctor. 

Then we have three provisions that 
make sure you keep your doctor when 
you are facing significant medical cir-
cumstances. What would be a signifi-
cant medical circumstance? It means, 
for instance, when you are pregnant. 
We think that when you are having 
your baby and you have an OB/GYN 
and a course of treatment, you should 
be able to keep that same doctor all 
the way through your pregnancy and 
through your postpartum recovery. 

Why is that important? Suppose you 
are a diabetic, or suppose you have kid-
ney problems, or suppose you have a 
whole variety of other medically indi-
cated symptoms that require very spe-
cial monitoring; you can’t just change 
your doctor. We certainly don’t want 
to change doctors in late-term preg-
nancies. We have talked a lot on this 
floor about late-term pregnancies. 
Well, let’s make sure you get to keep 
the same doctor during late-term preg-
nancies. 

Let’s take another issue. If you are 
terminally ill, under the Republican 
school of thought you would lose your 
physician—if you are terminally ill and 
your company changes providers. We 
think if you are dying of cancer, if you 
are in the last stages of any illness, or 
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if your child is in the last stages of ill-
ness, you shouldn’t have to change 
your doctor. We truly believe that 
when a little boy or girl is dying of leu-
kemia and the family is facing the 
heartbreak of that, they should at 
least be able to keep the same doctor 
through the course of treatment. 

The other exception we provide is if 
you are in an institution or a facility. 
So if you are in a mental facility and 
you are getting well, you are working 
hard to get well, let’s keep the doctor 
while you are keeping up the fight to 
get well. If you are also recovering 
from a stroke and you are in a rehab 
center, we say you should be able to 
keep your doctor and the same set of 
providers throughout that course of 
treatment. 

We are being bashed on this floor 
about how we are for lawyers. Well, I 
am not for or against lawyers, but I am 
for doctors. I am really for the doctors 
and the other appropriate health care 
providers. I think that if you are preg-
nant, or terminally ill, or if you are in 
an institution trying to get better, you 
ought to be able to keep your doctors, 
and maybe we would not have to turn 
to the lawyers. 

I yield the floor. 
Mr. FRIST addressed the Chair. 
The PRESIDING OFFICER. The Sen-

ator from Tennessee is recognized. 
Mr. FRIST. Mr. President, we are 

currently debating an amendment that 
we have introduced on several topics. 
One is external appeals, strengthening 
that external appeals process. 

No. 2, and one that I have been inti-
mately involved with, is expansion of 
cancer clinical trials, to make those 
trials more available to the American 
people. We have a very important issue 
on provider discrimination and con-
tinuity of care. Senators COLLINS and 
ENZI will be responding later to the 
comments that were just made, which I 
thought were very positive in terms of 
what is necessary and what the Amer-
ican people expect in terms of con-
tinuity of care. 

We want to address the fifth issue at 
this juncture, and that is the point of 
service. I yield 5 minutes to the Sen-
ator from Alabama. 

The PRESIDING OFFICER. The Sen-
ator from Alabama is recognized. 

Mr. SESSIONS. Mr. President, I 
thank the Senator from Tennessee, Dr. 
BILL FRIST, for his leadership and ef-
fort in this bill to craft a responsible 
and effective piece of legislation that 
will increase protections substantially 
for consumers’ medical care and do so 
in a way that enhances the quality of 
that care. Dr. FRIST is an extraor-
dinary physician. He has given his life 
to medicine. He was the first person to 
do a lung transplant in the State of 
Tennessee—not an inconsiderable 
event. The thought of that is beyond 
my comprehension. And he has cer-
tainly provided great leadership here. 

One of the concerns I have heard a 
lot about from my doctors and dentists 
in the State of Alabama is that closed 
plans prevent patients from having any 
opportunity to go outside that plan to 
seek another physician, if that is whom 
they choose. As a Republican, and as 
an American, I believe in achieving 
freedom as much as we possibly can 
and giving people choices. So we have 
sought to listen to those physicians 
and dentists, to try to understand what 
they are saying and try to provide that 
kind of option for Americans. 

I am glad Dr. FRIST and the leader-
ship on this side have concurred that 
we can take a major step forward, that 
we can say that every American in one 
of these self-insured plans—not regu-
lated by the State—can have the op-
tion to choose a plan that allows them 
to go outside that plan if they want to 
pay the extra expense to go to a doctor 
who may charge more. They would pay 
the difference for that extra privilege. I 
think that is good policy. It promotes 
freedom, and in this day of computers 
and high technology, it is not impos-
sible to maintain the different ac-
counting procedures that may be nec-
essary to handle a different offering in 
that regard. 

So I am excited about this step. We 
already have a provision in our bill 
that is similar to this amendment, but 
it doesn’t provide a guarantee it in the 
way this one would. After talking to 
physicians, dentists, and small busi-
ness groups, we have decided to main-
tain an exemption from this provision 
for businesses with 50-employee or less. 
Small businesses may be unduly bur-
dened administratively as it may be 
more difficult and time-consuming for 
them to process claims. Furthermore, 
we have discovered that fewer than 4 
percent of people covered under our bill 
are employed by these small busi-
nesses. 

So, Mr. President, I am delighted to 
see this occur. I believe it will have 
broad-based support. The cost is neg-
ligible —almost none—because if the 
person chooses the point of service op-
tion, they would pay the additional 
cost for it. 

I want to mention something and 
clarify an issue. The National Associa-
tion of Insurance Commissioners testi-
fied on our bill and has written the 
Senate, a letter in March of this year, 
in which they state unequivocally that: 

It is our belief that States should and will 
continue efforts to develop creative, flexible 
market-sensitive protections for health con-
sumers in fully-insured plans, and Congress 
should focus attention on those consumers 
who have no protections in self-funded 
ERISA plans. The States have already adopt-
ed statutory and regulatory protections for 
consumers and fully-insured plans and have 
tailored these protections to meet their 
State’s consumer health care marketplace. 
Many States are supplementing their exist-
ing protections during the current legisla-
tive session [right now], based upon par-

ticular circumstances within their States. 
We do not want States to be preempted by 
congressional or administrative actions. 

What we are primarily concerned 
with regarding this piece of legislation 
is Federal ERISA plans, which States 
cannot regulate. That is why we are 
here. We are going to leave the other 
plans to the States who are already 
regulating them. 

I see my time has expired. I will 
again express my delight that we are 
able now to say that the individuals 
who come in will be able to receive 
point-of-service option. 

Mr. KENNEDY. Mr. President, I in-
quire on my time and will yield the 
Senator 2 minutes. This change will, of 
course, only be for the self-funded pro-
gram, and of course there are no 
changes in excluding any employer 
that has less than 50 employees. That 
hasn’t been changed, has it? 

Mr. SESSIONS. That is correct. But 
we know, for example, in Alabama, 
only 4 percent of the self-insured plans 
would fall under that group because 
most of the self-insured plans are for 
the larger businesses. We have also 
found that, in Alabama, for example, 75 
to 80 percent of the state-regulated 
plans already offer point-of-service 
choice now. So it is not as critical as it 
might appear. 

We don’t want to see the trend go the 
other way. It could turn the other way. 
Physicians are afraid that HMOs will 
build up walls and block out physicians 
and choice in the future. So they want 
this protection. I think it is legitimate, 
and I think the Senator favors that. 

Mr. KENNEDY. If I could continue, I 
yield myself another minute. Is the 
Senator saying that of all the self- 
funded programs, only 4 percent have 
fewer than 50 employees? 

Mr. SESSIONS. Yes. Actually, 4 per-
cent less than 100. 

Mr. KENNEDY. Four percent less 
than a hundred. So, effectively, this 
won’t apply, I imagine, to any of the 
mom-and-pop small businesses; they 
won’t have those kinds of protections, 
will they, in Alabama? 

Mr. SESSIONS. Only four percent 
under our bill will not be guaranteed 
that protection, but many are already 
providing it. Furthermore, 75 to 80 per-
cent of plans regulated by the state of 
Alabama plans do offer it. 

Mr. KENNEDY. What percentage of 
Alabama, just for my own information, 
works in plants with less than 100 em-
ployees? 

Mr. SESSIONS. Most of those plants 
don’t have self-insured, and they are 
already subject to State regulations. 

Mr. KENNEDY. So they wouldn’t be 
affected by the Republican program in 
any event. 

Mr. SESSIONS. In the State of Ala-
bama, and in most States, I think, the 
smaller companies use traditional 
plans that are subject to State regula-
tions, I think our primary focus in this 
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body has been to deal with those plans 
that are not regulated. 

Mr. KENNEDY. I thank the Senator. 
Mr. SESSIONS. I thank the Senator. 
Mr. KENNEDY. I yield the Senator 

from New York 3 minutes. 
The PRESIDING OFFICER. The Sen-

ator from New York. 
Mr. SCHUMER. Thank you, Mr. 

President. I thank the Senator for 
yielding. 

We are coming to the close of this de-
bate. The amendment the Senator from 
North Carolina and I offered on appeal 
has been replaced by a much weaker 
version. We allow an independent re-
view process. We allow that, if your 
HMO should say to you, you can’t have 
this medicine, you can’t have this pro-
cedure, you can’t see this specialist, 
you would get an independent review 
as to whether that was right or wrong. 

Under the proposal that was passed 
by the other side, very simply, that re-
view will not exist except by somebody 
appointed by the HMO itself—not inde-
pendent and not real. But, in general, 
in this debate, and what has happened 
again is what has happened this week, 
which is simple, the insurance compa-
nies won and American families lost. 
As a result of what we have done today, 
the vast majority of American families 
will not get access to emergency 
rooms, access to specialists, the right 
to appeal an unfair decision, the right 
to sue, and the right to have an OB/ 
GYN physician be their primary care 
physician. 

If we could sum up this debate, it is 
in two charts. It is in three little num-
bers. First, under the Democratic plan, 
161 million people are affected. Under 
the Republican plan, 48 million people 
are affected—161 million or 48 million. 

What do the American people want? 
My guess is they want as many people 
covered as possible. 

As for cost, it is $2 a month more. As 
the Senator from Massachusetts has 
said repeatedly, that is not more than 
the cost of a Big Mac a month. We 
could cover all of these people, and we 
could have emergency room access, we 
could have access to a specialist, and a 
right to appeal an unfair decision. 

I ask the American people to remem-
ber this day as a day when the Senate 
turned its back on them and their 
wishes; as a day when the special inter-
ests, particularly the insurance compa-
nies, prevailed over common sense and 
wisdom; as a day when this Senate 
chose to have only 48 million people 
covered, not 161 million; and a day 
when this Senate said you can’t get 
emergency room coverage, you can’t 
get access to a specialist, and you can’t 
get the right to appeal an unfair deci-
sion by the HMO because it cost $2 
more a month per worker. 

It is a sad day for the American peo-
ple. It is a day when this body chooses 
to follow the whims of the insurance 
industry rather than the desires of the 
American people. 

Oh, yes. There are some placeboes. In 
fact, the bill we are passing today is a 
placebo. But by definition a placebo is 
only affected when there is nothing 
wrong with the patient. If you are well 
and you are never going to get sick, 
you love the Republican plan. But if 
you have had to go through the agony 
and ordeal of having an HMO reject 
medicines, doctors, and procedures 
that are desperately needed by you or a 
loved one, you will rue this day. 

I say to my colleagues: Wake up. Our 
health care system is ill. A placebo 
won’t work. This bill is a placebo. Man-
aged care needs real medicine to be-
come well again, and this placebo will 
not do the job. 

It seems very clear to me that this 
will not be the last time we take up the 
Patients’ Bill of Rights. The reason 
this won’t be the last time we will take 
up this bill is because the families of 
America will find out in the next year 
that the HMO beast has not been 
tamed, that the good that HMOs have 
brought in terms of reducing costs is 
being outweighed by the bad in terms 
of cookie-cutter decisions made by ac-
countants and not by doctors. 

We will be back. We will argue this 
issue again and we will prevail because 
the American people want real medi-
cine—not a placebo prescribed by the 
insurance industry. 

Thank you, Mr. President. 
I yield the remainder of my time. 
The PRESIDING OFFICER. The Sen-

ator from Missouri. 
Mr. ASHCROFT. Mr. President, I 

yield up to 5 minutes to the Senator 
from Texas. 

The PRESIDING OFFICER. The Sen-
ator from Texas. 

Mr. GRAMM. Mr. President, I guess, 
despite the rules of the Senate, we all 
have our own rules that we apply to 
ourselves about what we say. 

One of the problems is that if one 
side of the debate insists on getting up 
and saying things that are verifiably 
false, we end up with a shouting match 
going back and forth. 

Our bill guarantees access to emer-
gency care. Our bill guarantees that 
any woman at any point at any time 
can get access to an OB/GYN physician. 
Our bill deals with people under the 
Federal jurisdiction because the States 
have already done a very good job in 
dealing with the people under their ju-
risdiction which they cannot reach 
without Federal action. 

We have talked at great length. Our 
colleagues keep saying this bill cost $2 
a month. The problem is that the Con-
gressional Budget Office, the non-
partisan budgeting arm of the Con-
gress, says this bill will cost $72.5 bil-
lion, this bill will take insurance away 
from 1.9 million Americans, and this 
bill will end up driving up costs for 
Americans who are able to keep their 
insurance. 

Obviously, anyone who follows the 
debate around here realizes that Demo-

crats aren’t very much worried about 
cost. But why are we so worried? 

No. 1, we are worried about 1.9 mil-
lion people losing their insurance. We 
believe we can fix what is wrong with 
HMOs, and do it without driving up 
medical costs so much that people lose 
their health insurance. 

But I would like to make two final 
points which I think are critical to this 
entire debate. If you came from outer 
space this morning and you listened to 
our Democratic colleagues, you would 
think they are opponents of HMOs. But 
let me read for you from congressional 
debate on February 10, 1978. I quote: 

I authored the first program of support for 
HMOs ever passed in the Senate. The Carter 
administration has made the promulgation 
of HMOs one of its major goals. Clearly 
HMOs have done their job in proving them-
selves a highly desirable mechanism for med-
ical care delivery. 

That is Senator TED KENNEDY. That 
is not PHIL GRAMM. 

Our Democrat colleagues are the fa-
thers and the mothers of HMOs. Yet 
today they have decided to vilify an in-
stitution they created. Rather than fix-
ing the problems that exist, they have 
decided, for political reasons, it would 
be basically a good idea to destroy 
HMOs. 

Why are we concerned about destroy-
ing the private health care system? 
Why are we so concerned about cost? 
The reason we are so concerned about 
cost, the last time we had double-digit 
health care inflation, the Democrats 
and President Clinton sent a health 
care bill to Congress, the Clinton 
health care bill, that would have had 
the Government take over and run the 
health care system, a bill that would 
have required every American to buy 
their health care through a Federal 
health care collective. 

Today, our Democrat colleagues are 
very concerned about ‘‘medical neces-
sity.’’ We have heard them talk about 
it all day long. When we open the Clin-
ton health care bill, which they sup-
ported, on page 86, it mentioned ‘‘med-
ical necessity’’ under exclusions. Let 
me read their solution to the problem 
of medical necessity when they wanted 
the Government to take over and run 
the health care system. 

Their bill says, on page 86, line 10, 
under ‘‘Exclusions’’: 

Medical necessity. The comprehensive ben-
efit package does not include any item or 
service that the National Health Board may 
determine is not medically necessary. 

Today, our dear Democrat colleagues 
are all concerned about ‘‘medical ne-
cessity,’’ but when they wanted the 
Government to take over and run the 
health care system they defined med-
ical necessity as whatever the National 
Health Board determined it to be, and 
the National Health Board was the 
Federal Government. 

Today, our colleagues have gone on 
and on about medical access and point 
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of service. When the inflation rate on 
health care was above double digit and 
they proposed having the Government 
take over the health care system, do 
you know what their point of service 
option was? If you didn’t join the Gov-
ernment plan, you got fined $5,000. The 
choice they provided in their point-of- 
service option is if the doctor who had 
to work for the Federal Government 
provided care he felt you needed but 
their Government health board felt you 
didn’t need, he got fined $50,000 for 
doing that. If he provided a service 
they didn’t allow and you paid pri-
vately for it, the physician could go to 
prison for 15 years. 

Now, the same people who proposed 
all these things and came within a 
heartbeat of forcing Americans into 
this totalitarian system because they 
wanted to deal with inflation and ac-
cess, today they are proposing legisla-
tion that would drive the inflation rate 
up by 6.1 percent and would, by Con-
gressional Budget Office numbers, 
force 1.9 million people to lose their 
health insurance. 

Why are we so concerned about start-
ing runaway medical inflation again? 
Part of it is because we care about the 
people who lose insurance. Part of it is 
because we care about the $72.5 billion 
in costs for people who get to keep 
their insurance. But a lot of it is be-
cause we remember what Bill Clinton 
and the Democrats wanted to do the 
last time we had runaway medical in-
flation. 

I am sorry, but I have a very hard 
time listening to my Democrat col-
leagues talk about medical necessity 
when only a few years ago they pro-
posed to let Government define what 
medical necessity was, and if their 
board didn’t say it was necessary, you 
didn’t get it. I have a very hard time 
listening to them talk about a point-of- 
service option when virtually every one 
of them supported and cosponsored a 
bill that would have put a physician in 
prison for 15 years for providing a serv-
ice that their Government board said 
was not needed. 

In listening to our colleagues, it’s 
easy to forget their support of legisla-
tion for the last 25 years that created 
HMOs. One forgets they love HMOs so 
much that they tried in 1994 to force 
every American into an HMO run by 
the Government. And one forgets that 
they were so concerned about patients 
rights they let the National Health 
Board determine what was medically 
necessary with no review whatever, 
and they put a doctor in prison for 15 
years if he didn’t comply with their 
rules. 

There is a certain disconnect between 
what they are saying today and what 
they have proposed in the past. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Missouri. 
Mr. ASHCROFT. I yield myself 8 

minutes, and I ask to be notified at the 

conclusion of 8 minutes, and at the 
conclusion of my time, I yield 6 min-
utes to the Senator from Maine. 

Mr. REID. Mr. President, I respect-
fully suggest we have been going back 
and forth and we have had Members 
waiting for well over an hour. It is not 
appropriate to yield to successive peo-
ple. It should be our time. 

Mr. ASHCROFT. How much time 
does the Senator desire? 

Mr. REID. I yield 3 minutes to the 
Senator from Oregon, who has been 
here for about 3 hours. 

Mr. ASHCROFT. I am very sorry. I 
didn’t intend to deprive him of that op-
portunity. When I came in, I failed to 
observe him in the Chamber. I am 
happy to have him go ahead. 

Mr. REID. I know the Senator from 
Oregon has been here a long time, but 
the Senator from Connecticut left a 
hearing and came to speak on the clin-
ical trials. 

Would the Senator allow the Senator 
from Connecticut to speak next? 

Mr. WYDEN. Yes. 
Mr. REID. The Senator is yielded for 

5 minutes. 
Mr. DODD. I appreciate the courtesy 

of the Senator from Oregon. I apologize 
for not being here during the presen-
tation of the amendment dealing with 
clinical trials by my friend and col-
league from Florida, Senator MACK. He 
made numerous references to the 
amendment I offered yesterday, and I 
want to address those concerns. 

While I have deep appreciation for 
the motivations behind the amendment 
offered by our colleague from Ten-
nessee, Senator FRIST—and I will speak 
specifically on the issue of the clinical 
trials—the amendment offered by Sen-
ator MACK, if you look at it in the to-
tality, says no to 9 out of 10 people in 
this country. How does that work, 9 
out of 10? 

The clinical trials are limited to can-
cer therapies only; only for cancer. We 
all agree we ought to have clinical 
trials for cancer. No one disagrees with 
that. In a way, it is very cruel to say 
we can have experimental testing for 
cancer patients, but we cannot for peo-
ple with AIDS, Parkinson’s disease, di-
abetes, and heart and lung disease. A 
long list of patients are excluded. 

Today, if you are watching this de-
bate and you have cancer and this 
amendment is adopted, you are OK, but 
God help you if you fall outside the 
cancer area and you need the clinical 
trials, or you want to get involved in 
that because it could save your life, 
save your wife’s life, or your child’s 
life. You would like to get in the clin-
ical trials. If you adopt this amend-
ment, you cannot. 

The argument is, we need to study 
the issue more. If we need to study 
clinical trials, why make an exception 
for cancer? If we don’t need to study 
the clinical trials for cancer, it seems 
to me we don’t need to study them 

when it comes to other life-threat-
ening, devastating diseases where the 
only option can be the clinical trial. 

As I said to my colleagues yesterday, 
this is the only option we offer in our 
amendment. It has to be clinical trials 
approved by NIH or the Department of 
Defense or by the Veterans Adminis-
tration. There must be no other alter-
native available, and it only picks up 
routine costs. The cost of drugs and 
medical devices is not included. 

I don’t understand how we say to 
someone with mental illness, 
osteoporosis, cystic fibrosis, multiple 
sclerosis, stroke, blindness, arthritis, 
Lou Gehrig’s disease, and more areas 
where clinical trials can make a dif-
ference for people. By adopting this 
amendment, we are excluding the op-
tion of people to utilize what may be 
the only avenue available to them to 
save their lives or the lives of their 
family. 

Obviously, we acquire necessary in-
formation that allows a product or a 
device to become available to the pub-
lic at large, saving future generations. 

So I urge my colleagues, with all due 
respect, while it is hard to argue with 
this limited amendment, we will have a 
broader amendment that covers all of 
these areas which are so critically im-
portant to people. 

Mr. KENNEDY. Will the Senator 
yield? 

Mr. DODD. I will be happy to yield. 
Mr. KENNEDY. The Senator pointed 

out for those who might be watching 
that if they had cancer, this amend-
ment, if agreed to, would at least as-
sure them of coverage. Of course, two- 
thirds of those individuals will not be 
in the plans that would be covered by 
this proposal. So two-thirds of those 
who have cancer, on the face of it, 
would not be protected. Contrast this 
with the amendment the Senator from 
Connecticut offered, which would have 
applied to all private health plans and 
would have included all diseases. 

The PRESIDING OFFICER (Mr. FITZ-
GERALD). The time of the Senator has 
expired. 

Mr. KENNEDY. I yield 1 additional 
minute. 

Mr. DODD. I deeply appreciate the 
Senator from Massachusetts raising 
that point. He is absolutely correct. It 
does cover the cancer patient, provided 
you are part of that small minority 
that gets coverage. But if you are part 
of the 113 million and have cancer, you 
are out. It is an important point to 
make. If you are part of the 48 million, 
you are out there completely. You are 
just gone. I think this is a tragedy. 

Every single cancer group in this 
country does not support this amend-
ment. No cancer group at all endorses 
this amendment because they under-
stand it is a great deprivation and li-
ability to their efforts. They under-
stand how important it is to cover 
these other illnesses as well. These 
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groups, by the way, also have sup-
ported unanimously the amendment we 
offered, which would have covered clin-
ical trials for all patients. 

The PRESIDING OFFICER. The addi-
tional minute of the Senator has ex-
pired. 

Mr. DODD. I ask unanimous consent 
for half a minute. 

Mr. KENNEDY. Yes. 
Mr. DODD. On this issue, on the clin-

ical trials, to deny people across the 
board the ability to access clinical 
trials is one of the great shortcomings 
of the Republican proposal here. This 
will do a lot of damage to an awful lot 
of people, unnecessarily. The applica-
tion of clinical trials is the only course 
available to people to save their lives 
and to save future lives. By excluding 
AIDS and the other diseases I have 
mentioned from the clinical trial ap-
proach, not to mention 113 million peo-
ple who are excluded, we do a great dis-
service, at the end of this century, to 
people who expect more of this body. 

I urge the rejection of this amend-
ment. 

Several Senators addressed the 
Chair. 

Mr. REID. I yield 3 minutes to the 
Senator from Oregon. 

Mr. WYDEN. Mr. President, well over 
2 hours ago I offered the first-degree 
amendment that deals with an issue 
that ought to be totally nonpartisan, 
and that is protecting the relationship 
between health care professionals and 
their patients. The distinguished Sen-
ator from Texas is on the floor. I think 
he illustrated what the debate has now 
become. He wanted to talk about the 
Clinton health care plan of 1994. What 
my colleagues and I are here to talk 
about is giving patients and their fami-
lies a voice in 1999. 

In over 2 hours of discussion on the 
floor of the Senate, there has not been 
one argument—not one argument—ad-
vanced against our provision involving 
gag clauses; not one argument ad-
vanced against our provision pro-
tecting the providers from retaliation; 
not one argument advanced as it re-
lates to this matter of making sure 
there are not financial incentives to 
keep the patients in the dark. 

In 2 hours on the floor of the Senate, 
not one single argument was made 
against those positions. I think it is be-
cause the Senate understands that the 
free flow of information between pa-
tients and health care providers is at 
the heart of what we want for our 
health care system. It is also what this 
country is all about. It is what the first 
amendment is all about. 

I know this has been a very hard de-
bate to follow. We have had discussions 
about HCFA. We have had discussions 
about the Clinton health care plan of 
1994. We have heard discussions about 
costs, about making sure that patients 
get all the information from their 
health care providers, and that pro-

viders are free from retaliation when 
they do give out that information, that 
is not going to cost a good health care 
plan a penny. Maybe if you are offering 
poor quality care it may end up costing 
you a little bit of money but giving 
people information, protecting their 
first amendment rights, is not going to 
cost a penny. 

I am very hopeful our colleagues, 
when we get back to it, will support 
the first-degree amendment that was 
before the Senate a little over 2 hours 
ago, and recognize that, in the space of 
that time, not one single argument— 
not one—has been advanced against the 
idea that there ought to be a free flow 
of information. We ought to protect 
the relationship between health profes-
sionals and their patients. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Missouri. 
Mr. ASHCROFT. Mr. President, I 

yield myself 6 minutes. I ask to be in-
formed at the conclusion of the 6 min-
utes. 

By agreement, I believe Senator COL-
LINS was to have 6 minutes at the con-
clusion of my remarks. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. ASHCROFT. Mr. President, I 
thank the Republican Members for 
their effort on assembling a very good 
plan. It is a plan designed to protect 
the interests of individuals who receive 
their health care through HMOs. It is 
designed so that, if the HMO denies a 
particular kind of treatment as not 
being necessary, there is an appeals 
process, and the appeals process is first 
to the HMO, asking them to correct a 
faulty decision. But if the HMO does 
not respond constructively, there is an 
appeal to an independent appellate au-
thority, an independent appeals officer. 

I wanted to make sure the Repub-
lican bill’s effort to have this appeals 
process, which gives people the chance 
to make sure they are treated fairly, 
has the right enforcement to it. The 
right enforcement, in my judgment, is 
to send people to treatment, not to 
send people to trial. It would be pos-
sible to have a big legal arrangement 
where the person does not get treat-
ment, they die, and the relatives then 
go to court. Instead of getting treat-
ment, you get a trial and you may get 
a lot of money, but you have a dead 
relative. I think it is important to un-
derstand this is a health care effort we 
are waging. 

So I wanted to do some things to 
strengthen the enforcement provisions 
in the Republican proposal which re-
late to the external review. That is the 
final appeal to a person outside the 
HMO, a qualified individual. This is 
what I think we must do. 

First of all, we must make sure that 
the HMO acts promptly. While the Re-
publican bill provides there should be 
certain designations within 5 days, 

there is a place where the HMO has to 
provide the reviewer, or the appeal au-
thority, with the documents of the 
case. We put in a time limit on that. 
We put in a stiff penalty for failure to 
meet that time limit. It simply is say-
ing we will not allow an HMO to drag 
its feet in order to avoid the review by 
an independent authority. So I wanted 
to make sure we had that. 

Second, I want to make sure the per-
son whose case is being reviewed has 
the right to present evidence to the ap-
peal authority. I think this is implicit 
in the Republican bill, but I want it to 
be explicitly stated that when a person 
files a review petition, they have the 
right to say this is the reason you 
should set aside your judgment; this is 
the reason you should make a deter-
mination that the treatment is appro-
priate in my case—not only the person 
but the doctor who made the original 
decision. And that is important as well, 
making sure they are involved. 

Then I want to make sure the person 
conducting the review of a physician’s 
work would be a qualified physician or 
would be a person who was qualified to 
be the same kind of specialist the 
treating physician was so we would not 
have some bureaucrat or some indi-
vidual who was interested in or more 
well trained, perhaps, in business mak-
ing judgments about things that were 
medical. That is provided for in this 
particular matter. So it makes it clear 
we want to have the physician doing 
the kind of assessment in the appellate 
process. 

However, I wanted also to make sure 
we had HMOs willing to carry through 
on the decision of the appeals process. 
I thought to myself, what if the patient 
lost the appeal in the HMO, made the 
appeal to the external authority—and 
this can be done very rapidly because 
the timeframes are tight in this in-
stance, and should be, and we always 
include even expedited timeframes for 
medical exigencies—what if the appeal 
goes to the external appeal authority 
and then the HMO refuses to provide 
the treatment in spite of the deter-
mination by the external authority? 

One option in that situation, I sup-
pose, would be to say you go to court. 
But if you are sick and you call an am-
bulance, you expect the ambulance 
driver to take you to the hospital, not 
to the courtroom. What we need for 
people is not to be provided with a 
trial; we need people to be provided 
with treatment. 

What we have done in this amend-
ment is simply this: If you had this op-
portunity for an expeditious appeal 
that has gone through the HMO and 
the external authority, the external 
appeal officer is to write in any appel-
late decision a date by which treat-
ment is to be commenced. If treatment 
is not commenced as of that date, the 
system converts to a fee-for-service 
system so the patient has the right to 
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get whatever service is needed at the 
expense of the provider which failed to 
provide it in accordance with the direc-
tive of the appellate officer. 

Furthermore, it provides a penalty, 
an immediate $10,000 payment to the 
patient—not to the Government, not to 
the Department of Labor, not to an ad-
ministrating bureaucracy—to the pa-
tient for having been dislocated and for 
having arranged for other things. 

The business of the HMO is to ar-
range for medical services, and this is a 
plan which simply says we are going to 
deliver to people medical services. We 
are not going to deliver them some-
where else. We do not want you to end 
up with a good lawsuit; we want you to 
end up with good health care. And if 
the HMO does not provide the health 
care in accordance with the appeal, 
then it is time we turn loose the pa-
tient who paid the premium, and that 
patient has the right to access the care 
of his or her choice to get it done, and 
the responsibility of payment for that 
falls upon the noncomplying health 
care provider in the HMO. That makes 
sense. Instead of getting a good lawsuit 
because you did not get health treat-
ment and you got sick, you get good 
treatment. It seems to me that should 
be the objective to have. That is basi-
cally what we have done. 

We have made sure there are time 
lines. 

The PRESIDING OFFICER. The Sen-
ator has used his 6 minutes. 

Mr. ASHCROFT. Mr. President, that 
is kind of you, and I yield myself an 
extra 30 seconds. We made sure there 
are enforceable time lines. We have 
made sure physicians will be the ap-
peals officers on the work of physi-
cians. We have made sure the responsi-
bility to deliver the process to the ap-
pellate appeals officers, both internal 
and external, is expedited. And we have 
made sure, in the event of noncompli-
ance, the patient gets treatment. We 
convert the system to fee for service, 
and you can access treatment on your 
own. 

It is with that in mind that I am 
pleased to conclude my remarks and 
yield to the Senator from Florida 5 
minutes for his remarks. 

Mr. MACK. Mr. President, I am not 
sure I need 5 minutes. I could not help 
but listen very closely to my col-
leagues on the other side of the aisle 
with respect to the issue of clinical 
trials and the idea of targeting clinical 
trials to cancer. 

One could draw the conclusion from 
what they had to say either they never 
heard of the idea of targeting clinical 
trials to cancer or there was some con-
fusion. I remind my colleagues on the 
other side of the aisle who have sup-
ported a clinical trial expansion of the 
Medicare program that is limited to 
only cancer —let me say that again. 
The clinical trial legislation that Sen-
ator ROCKEFELLER and I introduced 

earlier this year is limited to cancer 
only; just as this amendment is limited 
to cancer: Senator FEINSTEIN, Senator 
SARBANES, Senator JOHNSON, Senator 
BINGAMAN, Senator KERRY, Senator 
LEAHY, Senator KERREY, Senator SCHU-
MER, Senator AKAKA, Senator MURRAY, 
Senator BREAUX, Senator MIKULSKI, 
Senator CONRAD, Senator WELLSTONE, 
Senator MOYNIHAN, Senator INOUYE, 
Senator GRAHAM, Senator HARKIN, Sen-
ator KENNEDY, Senator BOXER, Senator 
DURBIN, Senator ROBB, Senator BIDEN, 
Senator DODD, and Senator HOLLINGS. 

I submit that one of the reasons we 
have this not only in this amendment 
but also in the Medicare approach is 
because there is truly a concern about 
what the true cost of clinical trials is. 
As I said in my earlier comment, Sen-
ator ROCKEFELLER and I happen to be-
lieve the cost is quite small. In fact, 
there are arguments out there that 
Medicare is already picking up the cost 
of those clinical trials. We have limited 
it to cancer because we, in fact, believe 
we can develop information that will 
allow us to expand it. 

Mr. DODD. Will my colleague yield? 
Mr. MACK. If the Senator would 

wait. What I have found, as I have lis-
tened to this debate now for 4 days, is 
the term ‘‘compartmentalization’’ 
comes back into my mind: The ability 
on the other side of the aisle to think 
of one procedure, one amendment, one 
concept at a time, as if it has no influ-
ence or no effect on the cost of health 
care and what it might do to those in-
dividuals who could lose their health 
care coverage because of increased 
costs. It is very reasonable to ask the 
question: What does it cost; how do you 
define certain aspects of the clinical 
trial that is going to take place? 

I will be glad to yield. 
Mr. DODD. I thank my colleague for 

yielding. I suppose the best evidence I 
can offer is, in fact, a significant num-
ber of HMOs today are offering full 
clinical trials. What we are talking 
about are the few who are not. My 
amendment is not designed to deal 
with every HMO. Most of them today 
provide clinical trials on a wide array 
of issues. We are, by our amendment, 
saying: Shouldn’t those few HMOs that 
are not doing this do what the others 
are doing? 

Sloan-Kettering and M.D. Anderson 
cancer research centers did inde-
pendent studies on costs. I think they 
are world-class institutions. Their con-
clusion was the clinical trial was less, 
lower cost—— 

The PRESIDING OFFICER. The 5 
minutes allotted to the Senator from 
Florida has expired. 

Mr. DODD. I ask the Senator have an 
additional 1 minute. 

Mr. MACK. Can I inquire who is 
going to use that minute? 

Mr. DODD. Two minutes. 
Mr. KENNEDY. I yield 2 minutes, Mr. 

President. 

Mr. DODD. I thank my colleague. Mr. 
President, let me know when I have a 
minute and give the Senator from Flor-
ida a minute to respond to what I am 
saying. 

The CBO estimates 12 cents per pa-
tient per month. That is their esti-
mate. Sloan-Kettering and M.D. Ander-
son say it is lower than standard cost, 
less than the cost that would be other-
wise. We limit, by the way, how the 
clinical trials are approached so that 
you have to have no other available op-
tion. It has to be life-threatening. It is 
only NIH, Department of Defense, and 
Veterans Affairs. 

We have narrowed it and also said, as 
important as cancer is—and I am a co-
sponsor of the bill of the Senator from 
Florida, but I hope my cosponsoring of 
clinical trials for cancer is not inter-
preted to mean that I do not think 
there ought to be clinical trials for dia-
betes or AIDS or mental illness or 
heart and lung disease or multiple scle-
rosis osteoporosis—all these other 
areas in which it can make a dif-
ference. I applaud my colleague for his 
bill. That was to deal with cancer, but 
we do not exclude these other options 
which most are doing today. Most are, 
but this is for the few that do not. 

Mr. FRIST. Mr. President, I yield 
myself 4 minutes. I know we have a 
number of other speakers on the floor. 
After our discussion two nights ago, I 
looked at the two studies the Senator 
from Connecticut used. This is one of 
the problems. There is not good data 
on what are routine costs. I went 
through this the other night. I cannot 
be any clearer. 

I have personally read the studies, as 
many as I could find. The two presen-
tations you made in the data on how 
much money it saves is not peer re-
view. It has not been published, to the 
best of my knowledge. Both are presen-
tations made on May 7, 1999, at the Na-
tional Coalition for Cancer Research. 
The data probably is good, but I cannot 
go back and see what the methodology 
is. Let me say that is the problem, that 
there are only three prospective, ran-
domized clinical trials I could find and 
we were able to find in the committee. 
There may be more trials out there. 
But three clinical trials, not the ones 
you are talking about, that, again, 
show the cost, with some variation, 
might be zero—I am not sure what the 
lowest is—but up to 10 percent. 

Mr. DODD. Both Sloan-Kettering and 
M.D. Anderson, did they say it is lower 
cost? Am I accurate? 

Mr. FRIST. You are exactly right. I 
do not question the data. But it is un-
published data with no explanation 
given for methodology on either one. 
The cost of clinical research in the 
M.D. Anderson study or the Sloan-Ket-
tering study—no details were given 
about methodology. So, yes, you say it 
is cheaper, but I have no idea how they 
determined that, whether they are ac-
curate or not. 
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To the best of my knowledge, that 

has not been peer-reviewed. All that 
does not matter very much, except 
when you go back to an earlier ques-
tion of why we focus on just cancer. I 
was not on the floor, but I had heard 
the argument, why not other diseases, 
such as Alzheimer’s and cardiovascular 
disease, and others? I think that is le-
gitimate. 

Let me tell you my rationale for 
starting with something that is fo-
cused. The NIH has about 6,000—maybe 
it is 5,000; maybe 7,000—clinical trials 
out there, about 6,000 and 2,000—1 out 
of 3—are in cancer. The others are scat-
tered among different disease proc-
esses. 

So we said, since we do not know 
what the routine costs are —the other 
day I talked about the difficulty of de-
fining ‘‘incremental costs,’’ using the 
example of medical devices. There are 
no studies—prospective, randomized 
clinical trials—to know what the incre-
mental costs are for devices. 

So what we are arguing is, instead of 
opening that door broadly, to start 
with a foundation of information about 
which we know. The clinical studies on 
routine costs all apply to cancer, which 
happens to be about one out of three 
trials that are out there today. 

That is the base we are going to start 
with as we get into this subsidy—a 
good subsidy—that is in our private 
health care system which is passed on 
by increased premiums, or some way 
you are taxing people out in the pri-
vate sector who are listening to this 
right now. We are going to tax you to 
pay for these trials. 

We simply say, let’s do it in a sys-
tematic way, starting with the body of 
knowledge we know about, which hap-
pens to be in cancer, and then letting it 
expand, potentially, over time based on 
our findings. 

One last thing, in our amendment, as 
was pointed out, we also have a study, 
a very important study, that will ex-
pand so we will not have three studies. 
You will not be presenting data that 
has not been published yet, which I 
think is part of our amendment. 

I will yield to the Senator from Flor-
ida, and then we will come back. 

Mr. DODD. Just to make a couple 
quick points. 

Mr. FRIST. I yield 1 minute to the 
Senator from Florida. 

Mr. MACK. I believe the Senator 
from Florida has been graciously given 
1 minute by Senator KENNEDY. 

Mr. DODD. If my colleague will yield 
at this time? 

Mr. FRIST. I yield and reserve my 
time. 

Mr. KENNEDY. Mr. President, I 
think the Senator from Florida has 1 
minute. Then I would be glad to yield 
another minute and a half to the Sen-
ator from Connecticut. 

The PRESIDING OFFICER. The Sen-
ator from Florida. 

Mr. MACK. First of all, the impres-
sion created that HMOs or most HMOs 
cover all clinical trials is inaccurate. 

There is a second component to this 
thing. ERISA plans versus the plans 
that we have control over may be con-
fusing the issue as well. 

In addition, though, I think it is im-
portant to focus. Again, this discussion 
has come down to a discussion about 
cost. I happen to agree with the Sen-
ator from Connecticut about the data 
that we have from those two health or-
ganizations. But I think he knows as 
well that there are those out there who 
make claims that the cost of the clin-
ical trials would be substantially high-
er than that—from OMB, CBO, the ad-
ministration. 

So the point is that there is a legiti-
mate debate about the cost of clinical 
trials. I am saying I think, before we 
go to the full extent of comprehensive 
coverage, we ought to fully understand 
what we are getting ourselves involved 
in. 

With that, I yield the floor. 
Mr. DODD addressed the Chair. 
The PRESIDING OFFICER. The Sen-

ator from Connecticut. 
Mr. DODD. Let me just say, the Con-

gressional Budget Office estimates that 
90 percent of HMOs provide broad-based 
clinical trials. They did the study on 
the 12-cent per month cost; and 90 per-
cent do. Our amendment deals with a 
handful who are not. 

Ironically, the adoption of this 
amendment may encourage some of 
these HMOs that are today providing 
clinical trials across the board to re-
duce actually the number they provide. 
That is No. 1. 

No. 2, I say to my friend and col-
league from Tennessee, these HMOs, 
the 90 percent that are providing 
broad-based clinical trials, have obvi-
ously done an economic study or they 
would not do it. They are not man-
dated under current law to do it. So 
the vast majority providing clinical 
trials beyond just cancer have, obvi-
ously, made the financial calculation 
that this is something they can afford 
to do. So in addition to Sloan-Ket-
tering, M.D. Anderson, and the Con-
gressional Budget Office—the costs are 
relatively low. They are providing the 
benefit. 

What we were saying in the amend-
ment that was defeated yesterday is 
you ought to be for those 10 percent or 
12 percent that are not providing the 
clinical trials in these other areas. You 
ought to do so. That is the distinction, 
and there is ample data. 

The PRESIDING OFFICER. The time 
has expired. 

Mr. FRIST. I ask Senator KENNEDY, 
does he have somebody from his side? 

Mr. REID. Mr. President, I yield Sen-
ators HARKIN and BINGAMAN 1 minute 
each. 

The PRESIDING OFFICER. The Sen-
ator from Iowa. 

Mr. HARKIN. Mr. President, earlier 
today Senator BINGAMAN and I offered 
an amendment to provide non-
discrimination, so the plans could not 
discriminate against providers on the 
basis of their license or certification. 

Now I see the Republicans have of-
fered that amendment. I read through 
it. It is almost word for word the same 
as ours. Gee, here is an amendment I 
could vote for on the Republican side, 
until I read the fine print. What is the 
fine print? The fine print is this: Sen-
ator BINGAMAN, in our amendment, 
covers 161 million people; the Repub-
licans’ amendment covers only 48 mil-
lion people. 

It is sort of like this. A doctor pre-
scribes an antibiotic for you to take 
every day for 7 days. The Republicans 
come in and say you can only take it 
for 2 days. It is probably better than 
nothing, but it is not going to cure the 
illness. 

The Republican amendment on pro-
vider nondiscrimination is not going to 
cure the discrimination against chiro-
practors, against optometrists, against 
nurses and nurse practitioners, and 
physicians assistants. That is why I 
cannot support it. 

The PRESIDING OFFICER. The 1 
minute has expired. 

The Senator from New Mexico has 1 
minute. 

Mr. BINGAMAN. Mr. President, I 
thank the manager of the bill. 

Let me add one other thing. We need 
to ask, who are the 48 million people 
who are covered under the Republican 
plan and under this amendment they 
have offered on nondiscrimination 
against providers? They are people who 
work for large employers primarily 
who are self-insured. The employers 
have their own insurance programs. 

Unfortunately, in my State, there 
are very few of those large employers. 
You have to have over 100 employees, 
essentially, before it makes any sense 
to be self-insured. 

In New Mexico, people work for small 
employers, by and large. Even those 
who work for larger employers gen-
erally are not working for self-insured 
employers. Essentially, the folks I am 
representing in the Senate are not 
going to be covered by the amendment 
as it is offered. I think this is a serious 
defect. 

There is one other thing I want to 
say in relation to Senator DODD’s 
point. The American Cancer Society 
does not support an amendment or pro-
vision that does not apply to all in-
sured individuals, that requires a com-
mission to determine routine patient 
costs, and delays access to clinical 
trials until the year 2001. The Amer-
ican Cancer Society maintains that all 
patients with a serious and life-threat-
ening illness should have assured ac-
cess and reimbursement for clinical 
trials. 

Mr. President, I yield the floor. 
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Mr. JEFFORDS addressed the Chair. 
The PRESIDING OFFICER. The Sen-

ator from Vermont. 
Mr. JEFFORDS. I yield the Senator 

from Maine 5 minutes. 
Ms. COLLINS. Thank you, Mr. Presi-

dent. 
This amendment includes two provi-

sions that are intended to strengthen 
the Patients’ Bill of Rights that was 
reported by the Senate HELP Com-
mittee. We do not have much time, but 
I would like to take a moment to de-
scribe two of the provisions that are of 
particular concern and interest to me. 

First, our amendment includes pro-
vider nondiscrimination language. Dur-
ing the HELP Committee markup, as 
the Senator from New Mexico will re-
call, I pledged I would attempt to come 
up with language on the floor because 
we shared many of the same concerns, 
reflecting, I think, the populations of 
our State. So we have done just that. 

The exclusion of a class of providers 
solely on the basis of their license or 
certification unfairly restricts pa-
tients’ access to qualified professionals 
who are licensed and certified by the 
various 50 States. This is a very impor-
tant issue in rural areas because there 
may not be a sufficient supply of physi-
cians to provide the care that the 
health plan has promised. In these 
areas, if, for example, a plan discrimi-
nates against optometrists, the result 
may be that patients have to travel 
long distances in order to get eye care 
or, conversely, they have to pay out of 
their own pockets for services that are 
supposed to be covered benefits. 

Maine, for example, has optometrists 
in virtually every community in the 
State, but we have very few ophthal-
mologists, and they are located pri-
marily in southern Maine, primarily in 
our larger cities. 

In 1982, 17 years ago, to respond to 
this problem, Maine specifically passed 
legislation requiring State-regulated 
health plans to have nondiscrimination 
language with regard to optometrists. 
The Republican amendment tracks 
similar protections that are provided 
for Medicare and Medicaid bene-
ficiaries in the Balanced Budget Act of 
1997. 

Our amendment would prohibit feder-
ally regulated group health plans from 
arbitrarily excluding providers, based 
solely on their licensure or certifi-
cation, from providing services for ben-
efits that are covered by the plan. 

Let me be clear about what this 
amendment does not do. It does not re-
quire the plans to cover new services 
just because the State may license a 
health care professional in that area. 
For example, there are some States 
which license aromatherapists. Just 
because aromatherapists may be li-
censed by a State doesn’t mean the 
health plan has to cover those kinds of 
services. Moreover, nothing in our 
amendment would require the health 

plan to reimburse physicians and non-
physicians at the same rate. 

The amendment also makes clear— 
and this is really critical—that this 
provision is a nondiscrimination provi-
sion. But it is not a willing provider re-
quirement. It does not require health 
plans to take all comers. It simply says 
that a managed care plan cannot ex-
clude a health care professional’s entry 
into that plan solely on the basis of li-
censure or certification. Senator 
GRASSLEY, Senator HATCH, Senator 
JEFFORDS, and Senator ENZI have all 
worked with me on drafting this provi-
sion. 

The second provision, which is of par-
ticular concern to me, improves upon 
the continuity of care provisions in the 
HELP Committee bill. Our amendment 
would affect the legislation in two dif-
ferent ways. 

First, it recognizes that it would be 
unconscionable to require a patient 
who is terminally ill to change health 
care providers in the final months of 
life just because the health plan either 
stopped contracting with that par-
ticular provider or the employer pro-
viding the health plan switched plans, 
thus causing a change in the providers 
under contract. Our proposal would ex-
tend the transition period for patients 
who are terminally ill from 90 days 
until the end of life. This proposal is 
one that I know is of concern to Sen-
ator MIKULSKI, and it is something on 
which I completely agree with her. 

Second, it would require a com-
prehensive study—I don’t believe this 
is part of the Democratic proposal— 
into the appropriate thresholds, costs, 
and quality implications of moving 
away from the current narrow defini-
tion in Medicare of who is considered 
terminally ill and toward a definition 
that better identifies those with seri-
ous and complex illnesses. This study 
was suggested by the group, Americans 
for Better Care of the Dying. Senator 
JAY ROCKEFELLER and I have worked 
with this group in proposing our end- 
of-life care legislation. 

The PRESIDING OFFICER. The Sen-
ator’s 5 minutes have expired. 

Ms. COLLINS. I ask unanimous con-
sent for 1 additional minute from the 
underlying bill. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. JEFFORDS. I yield 1 additional 
minute from the bill. 

The PRESIDING OFFICER. The Sen-
ator from Maine. 

Ms. COLLINS. This study, as I said, 
was suggested by the group, Americans 
for Better Care of the Dying. It is in-
tended to help us shift the paradigm in 
this country of how we view serious ill-
ness. Medicare currently defines termi-
nally ill people as those having no 
more than 6 months to live. It is often 
very difficult to predict with any cer-
tainty how long exactly a seriously ill 
person is likely to live. This study will 

help us to provide better care for that 
broader category of patients who are 
terminally ill and have the need for 
more coordinated care but who may 
well live longer than a 6-month period. 

I thank Senator ENZI and Senator 
GRASSLEY for their work and joining 
with me in improving the continuity of 
care provisions of the bill. 

I yield the floor and reserve the re-
mainder of our time. 

Mr. ABRAHAM. Mr. President, I rise 
to address provisions included in this 
amendment on behalf of Senators 
ASHCROFT, KYL, and myself. These pro-
visions concern external review of de-
nial of coverage. In my view, they will 
improve the underlying Republican 
proposal in several important respects. 

Mr. President, I believe the Repub-
lican proposal takes the steps nec-
essary to ensure that every American 
has access to high quality medical 
care. In my view, the overriding goal of 
this legislation is to empower patients 
and their physicians. By putting med-
ical considerations first, we will pro-
tect patients against arbitrary actions 
by health care bureaucrats. Repub-
licans have put in place an external re-
view procedure which will guarantee a 
patient’s right to appeal adverse deci-
sions by providers and to receive the 
care he or she deserves. 

The purpose of an external review is 
to ensure that an unbiased, medical 
opinion can be offered when coverage 
has been denied on the basis of medical 
necessity and appropriateness or be-
cause a treatment is considered experi-
mental. The changes contained in this 
amendment will guarantee an unbi-
ased, timely and appropriate decision 
and I believe they will help ensure that 
the external review process works ef-
fectively. In particular, I would like to 
focus on three changes which resolve 
issues that were brought to my atten-
tion by the Michigan State Medical So-
ciety: 

First, we clarify that appeals which 
are considered emergencies be made 
with the expediency necessary for the 
emergency, but in no case should the 
emergency decision take longer than 72 
hours. 

This clarifying language ensures that 
decisions are made in an expedient 
fashion, especially in case of emer-
gencies. 

Second, the amendment language 
clarifies that the independent, external 
reviewer shall be a physician in the 
same specialty area dictated by the 
case in question. This only makes 
sense, Mr. President, and I appreciate 
the sponsors willingness to clarify the 
language in this regard. 

Third, in the Patients’ Bill of Rights 
Plus, the independent external re-
viewer must take into consideration 
several factors in making his or her 
final decision. Some of those factors 
include: Any evidence-based decision 
making or clinical practice guidelines 
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used by the group health plan or health 
insurance issuer; timely evidence or in-
formation submitted by the plan, 
issuer, patient or patient’s physician; 
the patient’s medical record; and ex-
pert consensus and medical literature. 

This amendment clarifies that expert 
consensus includes both generally ac-
cepted medical practice and recognized 
best practice. 

Senators KYL and ASHCROFT have 
also included other provisions to tight-
en the external appeal process which I 
support. I note my full support for 
these provisions and ask my colleagues 
to support them as well. 

The PRESIDING OFFICER. The Sen-
ator from Nevada. 

Mr. REID. Mr. President, the major-
ity has about 2 minutes remaining on 
the amendment. The minority has 
about 15 minutes—about 12 minutes, I 
am sorry. So with the permission of 
the manager of the bill, I yield 3 min-
utes—— 

The PRESIDING OFFICER. The Sen-
ator has 15 minutes. 

Mr. REID. I yield 3 minutes to the 
Senator from Minnesota, Mr. 
WELLSTONE; 3 minutes to the Senator 
from Nebraska, Mr. BOB KERREY; and 3 
minutes to the Senator from North 
Carolina, Mr. EDWARDS. 

Mr. KERREY. Would the Senator 
mind if the Senator from Nebraska 
went first? 

Mr. REID. If the Senator will with-
hold. 

Mr. JEFFORDS. Does the Senator in-
tend to go one after the other? 

Mr. REID. Yes, since the majority 
has 2 minutes remaining. 

Mr. JEFFORDS. I want to accommo-
date the Senator from Wyoming—we 
only have a couple of minutes left—if 
he could speak now. 

Go ahead. 
The PRESIDING OFFICER. The Sen-

ator from Nebraska. 
Mr. KERREY. Mr. President, I see 

the Senator from Maine heading for 
the door. With great respect for her, I 
want her to hear this observation. She 
talked about continuity of care and 
said that she and Senator GRASSLEY 
and Senator ENZI had worked on lan-
guage in this amendment that provided 
continuity of care for people with ter-
minal illness. I call her attention to 
pages 49 and 50 of this bill. It does not 
do that. It says specifically, under ter-
minal illness, it is subject to paragraph 
1, which says the general rule is just 
for up to 90 days. The only exception 
under continuity of care with this bill 
is for pregnancy, which was in the 
original bill. 

Ms. COLLINS. Will the Senator yield 
for a clarification on that? 

Mr. KERREY. I only have 3 minutes. 
I am sorry. 

I call the Senator’s attention to con-
tinuity of care. Look at the language 
of the bill because on page 49 it de-
scribes this transitional period. 

This is something that is very impor-
tant to me. I received health care in 
1969 after I was injured in Vietnam. I 
have a very passionate concern for peo-
ple now who are in managed care. 

I must say, the problem we are expe-
riencing with managed care is not self- 
funded ERISA plans. That is what the 
Republican proposal is going to do. It 
is going to solve almost a nonexistent 
problem that may, in fact, as a con-
sequence of setting the bar low, en-
courage people who are in HMOs and 
who are in the marketplace providing 
those plans to say: I see the bar is low; 
we are going down to that lower stand-
ard. That is a major concern I have 
with this proposal. It does not cover 
the plans that are the biggest problem. 

I call your attention to pages 49 and 
50. Under the continuity of care provi-
sions, the only continuity of care that 
would be provided would be women who 
are pregnant. They could go beyond 90 
days under this provision, but those 
who were terminal would not. Ter-
minal illness is subject to paragraph 1, 
according to the language of the bill 
itself, which does not provide for an ex-
tension. 

Our proposal would go beyond those 
three general categories, not just ter-
minal illness, not just institutionalized 
people, not just women who are preg-
nant—all three reasonable—and cer-
tainly not just self-funded ERISA 
plans, which are hardly receiving any 
complaints at all. 

That is the odd thing about this de-
bate. We are going to take care of a 
problem that doesn’t exist under the 
guise of—I have heard people come 
down saying: We are going to address a 
problem with HMOs. Well, you would 
address the problem of HMOs if you 
changed your bill. 

This bill doesn’t take care of HMOs. 
It takes care of self-funded ERISA 
plans. Go to your mailbox and see if 
you have any complaints about self- 
funded ERISA plans. You won’t find 
any complaints about that. The com-
plaints are about HMOs. 

We have watched the market move 
more and more into business decisions 
when it comes to health care. And I am 
for the market. I like what the market 
can do. When we regulate the market, 
we say—— 

The PRESIDING OFFICER. The Sen-
ator’s 3 minutes have expired. 

Mr. KERREY. I will come back to 
this later, Mr. President. This bill does 
not provide continuity of care except 
for pregnancy. Those with other health 
problems would not be covered under 
this proposal. 

The PRESIDING OFFICER. The Sen-
ator from Minnesota is recognized. 

Mr. WELLSTONE. Mr. President, I 
came to the floor earlier today and said 
I have a proposition for my colleagues. 
It is this: Let’s give people freedom of 
choice. If people have paid extra pre-
miums and their employer should shift 

insurance company plan or managed 
care plan, and they want to be able to 
take their children to the same family 
doctor they have been going to for 10 
years, they ought to be able to do so. 

I waited for the response. 
Now I notice my colleagues on the 

other side of the aisle come out here 
with an amendment and they say this 
deals with the problem. First of all, 
they give freedom of choice to 48 mil-
lion Americans, one-third of those who 
would be eligible. Only 48 million peo-
ple in self-insured plans are covered. 
Another 115 million people aren’t cov-
ered. 

Two-thirds of the families in our 
country that need some protection and 
need freedom of choice aren’t covered. 
Then I look at this bill and I notice 
that even among the 48 million people, 
if you were in a plan where you are 
working for an employer with fewer 
than 50 employees, you would not be 
covered. Subtract that number of 
Americans. Now we are well below 48 
million people, well below one-third of 
the citizens in this country. 

Finally—and I don’t even know what 
this means, but we need to look at the 
fine print—they have an exception in 
terms of points of service or freedom of 
choice: 

It shall not apply with respect to a group 
health plan other than a fully insured group 
health plan if care relating to point of serv-
ice coverage would not be available and ac-
cessible to the participant with reasonable 
promptness. 

I have absolutely no idea what that 
means. Obviously, consumers and fami-
lies would be going to a doctor who 
would be prompt in giving them or 
their children the care they need, un-
less this is some kind of an open-ended 
escape clause. 

I am telling you, the more the people 
look at the fine print and the detail of 
what the Republicans are offering on 
the floor of the Senate, the more they 
will see a consistent pattern: Offer as 
little as possible, covering as few peo-
ple as possible, with as little protection 
as possible, so you don’t offend the in-
surance industry. 

That is what it is all about. We 
should be representing the people in 
our States. We should be advocates for 
people in our States. We should be ad-
vocates for families, advocates for chil-
dren. We don’t need to be advocates for 
the insurance companies. They already 
have plenty of clout. 

I yield the floor. 
Mr. REID. Mr. President, I will yield 

our final 3 minutes to the Senator from 
North Carolina. 

I ask for the yeas and nays on the un-
derlying amendment. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There is a sufficient second. 
The yeas and nays were ordered. 
The PRESIDING OFFICER. The Sen-

ator from North Carolina is recognized. 
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Mr. EDWARDS. Mr. President, let me 

address the external appeals part of 
this amendment. Yesterday afternoon, 
we had a debate, at which time I 
brought to the attention of my col-
leagues on the other side the fact that, 
essentially, we had no enforcement 
mechanism for any of the provisions 
passed because there was no meaning-
ful external review, the reason being 
insurance companies got to write the 
language on what is medically nec-
essary, and the only thing that was ap-
pealable was what is medically nec-
essary. 

That being the case—that the insur-
ance company totally controlled 
whether there could be an appeal at 
all—not having a meaningful appeal is 
similar to having a law without a po-
lice force or a court system. There is 
no way to enforce it. The law is mean-
ingless. All of these provisions we pass 
are meaningless unless they are en-
forceable. 

This amendment attempts—and I ap-
plaud my colleagues for making this 
effort. I think it is the result of a dis-
cussion we had yesterday. It attempts 
to address that problem, but it still has 
an enormous problem in it. There are 
two parts of an appeal process. The 
first is, do you get to appeal? The sec-
ond is, if there is an appeal, what can 
be considered? 

What they have offered by way of dif-
ferent language today, for the first 
time in the course of this week, is some 
change in what can be considered if 
there is an appeal. They don’t change, 
in any way, what is appealable. Once 
again, the only thing appealable is 
medical necessity. You can’t appeal 
whether you have access to a spe-
cialist. You can’t appeal whether you 
were reasonably prudent in going to 
the emergency room. All that long list 
of things which are contained in the 
various provisions that have been con-
sidered are not appealable. The only 
thing appealable is medical necessity. 
The insurance company writes what 
medical necessity means. They can 
write it any way they want. 

So the problem is, while they have 
attempted to address the second part of 
the appeals process—and I applaud 
them for that —they have not ad-
dressed in any way the first part, which 
means the insurance company lawyers 
can write the contracts in a way that 
essentially makes appeals impossible 
by simply drafting very narrow lan-
guage of what medical necessity 
means. If they do that, then nobody 
gets their foot in the door. 

What we have done basically is we 
have taken a door that was completely 
closed and put a very tiny crack in it. 
That is all that has happened. Instead 
of what we ought to be doing, which is 
to have a simple, plain provision—and I 
don’t know why my colleagues won’t 
agree with this; maybe they will if we 
talk about it—a plain provision which 

says any right provided in any part of 
these amendments and bills that have 
been passed is appealable. 

Why not make them all appealable? 
That way, we have an enforcement 
mechanism. We have a police force, a 
court system, and we have a way to 
make the rights that we are attempt-
ing to create meaningful because if we 
don’t do that, essentially what happens 
is we pass laws that are totally unen-
forceable. The result is the insurance 
company totally controls what occurs. 
What we have today is a situation 
where HMOs and insurance companies 
are totally in control. That is what we 
are about this week. We are about 
changing that. 

I do applaud my colleagues for mak-
ing some effort to address that issue. 
But what has happened is they only ad-
dress the second part, which is what 
can be considered. They still, I might 
add, allow the party considering the 
appeal, which is chosen by the insur-
ance company through another entity, 
to consider what the HMOs’ own plans 
and procedures are. So the bottom line 
is this, Mr. President— 

The PRESIDING OFFICER. The Sen-
ator’s 3 minutes have expired. 

Mr. EDWARDS. The bottom line is 
this: What we have is a provision that 
does not cure the problem. There is a 
simple cure, and if we are doing this in 
good faith, I ask my colleagues to join 
me in that cure, which is a simple pro-
vision which says that any right cre-
ated in these amendments, in these pa-
tient protections we are attempting to 
debate and pass on the floor, is appeal-
able. It is that simple, that straight-
forward. If we want to enforce these 
laws against the insurance companies, 
that is what we ought to be doing. It is 
simple and straightforward and it will 
work. 

I thank the Chair. 
Mr. JEFFORDS. Mr. President, I 

yield 5 minutes off the bill to the Sen-
ator from Wyoming. 

The PRESIDING OFFICER. The Sen-
ator from Wyoming. 

Mr. ENZI. Mr. President, I rise in 
support of the amendment. I want to 
particularly congratulate the Senator 
from Maine for her care and concern 
over the 2 years she has been involved 
in drafting this bill. I want to particu-
larly express my pleasure at the im-
provement to the continuity of care 
provision she put into this bill. From 
our base bill, we further extend our 
continuity of care for terminally ill pa-
tients through the end of life. 

While the language in our committee 
bill followed the recommendations of 
the President’s Quality Commission 
and the National Committee on Qual-
ity Assurance, both of which rec-
ommended ninety days for transition 
for all chronically ill patients, we feel 
very strongly that terminally ill pa-
tients and their families deserve to re-
main with their providers. 

Extremely important is the other 
piece of the continuity of care provi-
sion. It would require the Agency for 
Health Care Policy Research, the Medi-
care Payment Advisory Commission 
and the Institute of Medicine to con-
duct a multi-pronged study into the ap-
propriate thresholds, cost and quality 
implications of moving away from the 
current narrow definition of ‘‘termi-
nally ill’’ towards identifying those 
with ‘‘serious and complex’’ illness. 

This study was suggested by the 
groups who advocate for patients suf-
fering with terminal illness. Unfortu-
nately, many patients are not captured 
by current efforts to address the co-
ordination and care needs of those who 
have several years, rather than several 
months, to live. This is because ‘‘ter-
minally ill’’ is a narrowly construed 
concept. These patients may be better 
captured as ‘‘serious and complex.’’ 
This study is designed to help shape 
those parameters and seeks to improve 
the care for all patients with terminal 
illnesses. 

Again, I commend the Senator from 
Maine’s leadership on this important 
matter. 

I yield the floor and reserve the re-
mainder of my time. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. KENNEDY. Mr. President, we are 
at the conclusion of another part of 
this debate. There is an amendment 
that includes a variety of different pro-
visions trying to upgrade the Repub-
lican proposal and make it more ac-
ceptable and responsive to the points 
that have been raised during the course 
of the debate. Most importantly, the 
points have been raised by doctors, 
nurses and patients all over this coun-
try. Still, they fall short. 

These amendments are another testa-
ment to the priority the Republicans 
place on protecting profits instead of 
patients. Every time we point out the 
severe defects and loopholes in their 
plan, they say: Oh, no, we will improve 
it. Then the so-called improvements 
come, and they are virtually meaning-
less. It is botched cosmetic surgery; all 
the wrinkles still show. You can put 
lipstick on a pig, but it is still a pig. 
And you can call something a patients’ 
bill of rights, but it is still a patients’ 
bill of wrongs. 

Every single one of these amend-
ments leaves a profit-protection pro-
posal, a sham proposal, a triumph of 
disinformation. We have voted on 10 of 
the amendments that have been offered 
by the other side, and we will have this 
amendment—10 amendments. There 
isn’t a single amendment that has the 
support of a patients’ organization or a 
medical organization—not one. I think 
that is a fair indication as to what 
those amendments are really about. 

On the contrary, each and every one 
of the positions we have taken had the 
strong support of the medical profes-
sion. Each and every amendments we 
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have offered—each and every one of 
them—had the strong support of the 
medical profession. I think that speaks 
volumes about who is really interested 
in protecting the patients and not the 
profits of the HMO. 

Let’s look at these proposals individ-
ually. The so-called independent ap-
peals provision leaves every funda-
mental flaw in the original bill uncor-
rected. The HMO still chooses and pays 
the review organization. The HMOs 
own definition of ‘‘medical necessity,’’ 
no matter how unfair, still controls the 
whole process. That has been pointed 
out by our colleague, the Senator from 
California, Mrs. FEINSTEIN. That par-
ticular loophole remains in the bill. 

The clinical trials proposal applies 
only to cancer patients and only to 
those in self-funded plans. Two-thirds 
of Americans are left out. Two-thirds 
of cancer patients are left out. 

All of the cancer organizations have 
rejected this proposal. We have printed 
their positions in the RECORD. They all 
reject this particular proposal. 

If you or your loved one has heart 
disease or Alzheimer’s, cystic fibrosis 
or multiple sclerosis, a spinal cord in-
jury or diabetes or AIDS, you are out 
of luck under the Republican plan. And 
if you are a farmer or small business 
employee who belongs to an HMO and 
you develop cancer, you are out of 
luck. 

The continuity of care provision has 
not changed a bit. If you have a ter-
minal illness and are fortunate enough 
to live more than 3 months, they can 
cut you off; you have to change doc-
tors. If you have a long, ongoing ill-
ness—even cancer or life-threatening 
heart disease—you have no transition 
at all. And if you are one of the 113 mil-
lion people not in a self-funded plan, 
you are not protected at all. 

Let’s go back to the basics. Again, 
after 4 days and 10 amendments, they 
have not presented a single proposal 
supported by any group of doctors, 
nurses, or patients—not one, zero. 

Their bill is supported by the insur-
ance companies that profit from abuse. 
Our bill is supported by 200 groups; doc-
tors, nurses, and patients who want to 
end these abuses. 

The Senate should stand with the 
health professionals and the patients, 
not with the powerful special interests. 

We will have another opportunity in 
a few moments to stand again with the 
patients. Let’s hope the Senate will. 

I reserve the balance of the time. 
Mr. JEFFORDS. Mr. President, I 

yield the Senator from Maine 2 min-
utes off the bill. 

The PRESIDING OFFICER. The Sen-
ator from Maine. 

Ms. COLLINS. Mr. President, I re-
cently discussed the continuity provi-
sions which are included in the amend-
ment before us. This is one of the rare 
areas of agreement on both sides of the 
aisle. We both agree that if someone is 

terminally ill, and if there is a change 
in health care providers, the termi-
nally ill patient should be able to stay 
with that provider until the end of his 
or her life. 

Our amendment clearly says that the 
care shall extend for the remainder of 
the individual’s life for such care. 
There is, however, a technical mistake 
which could create some ambiguity in 
that provision. 

I ask unanimous consent, since the 
yeas and nays have been ordered, that 
I send a modification to the desk to 
correct that technical amendment. I 
hope my colleagues will agree to that. 

Mr. REID. Objection. 
The PRESIDING OFFICER. Objec-

tion is heard. 
Ms. COLLINS. Mr. President, since 

there has been an objection, which I 
think is very unfortunate, the tech-
nical correction will be included in the 
final Republican package that will be 
offered. 

As I said, I think the intent is very 
clear. The majority of the language is 
very clear. But there is an ambiguity 
in one section which will be cleared up 
in the final language. 

Also, at this time I request the yeas 
and nays on the underlying Collins 
amendment which was set aside. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There is a sufficient. 
The yeas and nays were ordered. 
Mr. KENNEDY. I yield to the Senator 

from California 1 minute off the bill. 
Mrs. BOXER. Mr. President, by pop-

ular demand, I have my scorecard 
back. It was 8 to nothing. And then I 
gave two points to the liability, one, 
because that is crucial. Unfortunately, 
we lost that—the patients did. The 
HMOs won. They still will be able to 
get away with hurting people and not 
paying any price whatsoever. 

So we are 10 to nothing. 
We are about to have two votes. The 

Collins amendment is opposed by the 
obstetricians and gynecologists who 
have sent out a letter saying it is noth-
ing; it is a cruel nothing. I have their 
exact words at everybody’s desk. 

I hope we will vote that down. It 
doesn’t do anything about the special-
ists. It doesn’t do anything about OB/ 
GYNs. It doesn’t do anything about 
emergency rooms. Senator GRAMM 
pointed that out. They are still going 
to be charged. 

Again, we have a sham proposal. I 
hope it will be 10 to 2 after the next 
two votes. But I am afraid it is going 
to be 12 to zero. 

I yield the floor. 
Mr. KENNEDY. We yield back any 

time remaining on our amendment. 
Mr. FRIST. Mr. President, how much 

time remains on our side? 
The PRESIDING OFFICER. Two 

minutes. 
Mr. FRIST. Mr. President, shortly we 

will be voting on two amendments. The 

first vote will be an amendment which 
was carried over from this morning on 
long-term care, deductibility, access to 
emergency room services, access to 
specialists, and access to OB/GYN serv-
ices, after which we will be voting on 
the amendment that we have been 
talking about over the last 100 min-
utes, which is an amendment we have 
introduced on external appeals with a 
Republican amendment that provides a 
specific timeframe for expedited exter-
nal review, No. 1. 

No. 2, on coverage of clinical trials, 
our amendment provides coverage of 
routine patient costs associated with 
participation in an approved trial in 
the field of cancer. 

No. 3, provider nondiscrimination, 
where our amendment offered protec-
tions similar to those provided in 
Medicare and Medicaid, and the bal-
anced budget amendment of 1997. 

No. 4, a point-of-service aspect, where 
we extended the point-of-service option 
to beneficiaries beyond what was in the 
underlying bill. 

No. 5, continuity of care, which has 
been discussed by Senator COLLINS. 

I very much believe these amend-
ments will strengthen the underlying 
bill. 

I urge their approval because I think 
they go right to the heart of what the 
American people want, and that is to 
keep the focus on the patient, on the 
individual, to ensure quality and to en-
sure access. 

I yield the remainder of our time. 
POINT-OF-SERVICE OPTION AND ANTI- 

DISCRIMINATION AMENDMENT 
Mr. GRASSLEY. Mr. President, I am 

pleased to support this amendment 
with my colleagues, Senator COLLINS, 
Senator SESSIONS, and others. This 
amendment will offer freedom of choice 
to millions of Americans and will en-
sure they have access to a wide range 
of providers. 

Our amendment would provide indi-
viduals with the option of choosing a 
point-of-service plan when no such op-
tion exits. I support this because I 
want to give people choice and the abil-
ity to go out of network if they need 
to. They may have to pay more for this 
freedom, but they should at least have 
this protection if they want it. 

I have been a long-standing supporter 
of the point-of-service option. This pro-
vision was part of my Medicare pa-
tients’ bill of rights in 1997. I also sup-
ported a similar amendment offered by 
Senator HELMS on the Senate floor sev-
eral years ago. 

I believe people should have this op-
tion when they are willing to pay for 
it. Point-of-service provides people 
with the security of insurance coverage 
to see providers outside the plan if 
they need to. Many people are will to 
pay for this extra security. But for peo-
ple who don’t want to pay for this, they 
won’t have to. They can choose an-
other plan that better suits their 
needs. 

VerDate Aug 04 2004 10:35 Oct 04, 2004 Jkt 069102 PO 00000 Frm 00048 Fmt 0686 Sfmt 0634 E:\BR99\S15JY9.001 S15JY9



CONGRESSIONAL RECORD—SENATE 16085 July 15, 1999 
In addition, this amendment ensures 

that managed care plans do not dis-
criminate against any class of pro-
viders, such as chiropractors or optom-
etrists. This is important to patients 
because it ensures they have access to 
certain providers or services they pre-
fer who may be left out of the network. 
Classes of providers, who are not med-
ical doctors, are sometimes excluded 
from participating in managed care 
plans to restrict patients’ access to 
their services. Our amendment would 
ensure this does not happen by prohib-
iting plans from discriminating against 
any class of providers who are licensed 
to practice in their state. 

This amendment is about choice, 
freedom, and security. It is about al-
lowing patients to choose a plan or pro-
vider that best meets their health care 
needs. I hope my colleagues on both 
sides of the aisle will vote in favor of 
these very important patient protec-
tions. 

The PRESIDING OFFICER (Mr. 
THOMAS). The question is on agreeing 
to amendment No. 1243, as amended. On 
this question the yeas and nays have 
been ordered, and the clerk will call 
the roll. 

The legislative assistant called the 
roll. 

The result was announced—yeas 54, 
nays 46, as follows: 

[Rollcall Vote No. 207 Leg.] 

YEAS—54 

Abraham 
Allard 
Ashcroft 
Bennett 
Bond 
Brownback 
Bunning 
Burns 
Campbell 
Cochran 
Collins 
Coverdell 
Craig 
Crapo 
DeWine 
Domenici 
Enzi 
Fitzgerald 

Frist 
Gorton 
Gramm 
Grams 
Grassley 
Gregg 
Hagel 
Hatch 
Helms 
Hutchinson 
Hutchison 
Inhofe 
Jeffords 
Kyl 
Lott 
Lugar 
Mack 
McCain 

McConnell 
Murkowski 
Nickles 
Roberts 
Roth 
Santorum 
Sessions 
Shelby 
Smith (NH) 
Smith (OR) 
Snowe 
Specter 
Stevens 
Thomas 
Thompson 
Thurmond 
Voinovich 
Warner 

NAYS—46 

Akaka 
Baucus 
Bayh 
Biden 
Bingaman 
Boxer 
Breaux 
Bryan 
Byrd 
Chafee 
Cleland 
Conrad 
Daschle 
Dodd 
Dorgan 
Durbin 

Edwards 
Feingold 
Feinstein 
Graham 
Harkin 
Hollings 
Inouye 
Johnson 
Kennedy 
Kerrey 
Kerry 
Kohl 
Landrieu 
Lautenberg 
Leahy 
Levin 

Lieberman 
Lincoln 
Mikulski 
Moynihan 
Murray 
Reed 
Reid 
Robb 
Rockefeller 
Sarbanes 
Schumer 
Torricelli 
Wellstone 
Wyden 

The amendment (No. 1243), as amend-
ed, was agreed to. 

Ms. COLLINS. Mr. President, I move 
to reconsider the vote. 

Mr. NICKLES. I move to lay that mo-
tion on the table. 

The motion to lay on the table was 
agreed to. 

VOTE ON AMENDMENT NO. 1252 
The PRESIDING OFFICER. The 

question is on agreeing to amendment 
No. 1252. The yeas and nays have been 
ordered. The clerk will call the roll. 

The assistant legislative clerk called 
the roll. 

The result was announced—yeas 54, 
nays 46, as follows: 

[Rollcall Vote No. 208 Leg.] 
YEAS—54 

Abraham 
Allard 
Ashcroft 
Bennett 
Bond 
Brownback 
Bunning 
Burns 
Campbell 
Cochran 
Collins 
Coverdell 
Craig 
Crapo 
DeWine 
Domenici 
Enzi 
Fitzgerald 

Frist 
Gorton 
Gramm 
Grams 
Grassley 
Gregg 
Hagel 
Hatch 
Helms 
Hutchinson 
Hutchison 
Inhofe 
Jeffords 
Kyl 
Lott 
Lugar 
Mack 
McCain 

McConnell 
Murkowski 
Nickles 
Roberts 
Roth 
Santorum 
Sessions 
Shelby 
Smith (NH) 
Smith (OR) 
Snowe 
Specter 
Stevens 
Thomas 
Thompson 
Thurmond 
Voinovich 
Warner 

NAYS—46 

Akaka 
Baucus 
Bayh 
Biden 
Bingaman 
Boxer 
Breaux 
Bryan 
Byrd 
Chafee 
Cleland 
Conrad 
Daschle 
Dodd 
Dorgan 
Durbin 

Edwards 
Feingold 
Feinstein 
Graham 
Harkin 
Hollings 
Inouye 
Johnson 
Kennedy 
Kerrey 
Kerry 
Kohl 
Landrieu 
Lautenberg 
Leahy 
Levin 

Lieberman 
Lincoln 
Mikulski 
Moynihan 
Murray 
Reed 
Reid 
Robb 
Rockefeller 
Sarbanes 
Schumer 
Torricelli 
Wellstone 
Wyden 

The amendment (No. 1252) was agreed 
to. 

Mr. NICKLES. Mr. President, for the 
information of our colleagues, we are 
coming to closure on this bill. I think 
the procedure is that now the Demo-
crats, if we continue our alternation, 
have a second-degree amendment 
which will be offered to the underlying 
amendment, and we will consider that. 
We will vote on it. Then it is our expec-
tation that we will have the passage of 
the substitute amendment, to be of-
fered by Senator LOTT on behalf of us, 
that will be wrapping up some of the 
changes we made to S. 326 in the con-
sideration of this bill. 

We will offer that immediately fol-
lowing disposition of the Democrat 
amendment, and that will be the final 
vote of the evening. At least that is our 
expectation. For Members’ informa-
tion, we will be voting on the next 
amendment no later than 6:50, hope-
fully before 6:50. Then it is our inten-
tion to vote on final passage no later 
than an hour or 2 hours after that. 
That would be closer to 9. 

It is our hope that we can shave off 
some time and have final passage much 
closer to 8 than 9. Members can plan 
accordingly. Please plan on two more 
votes, one on the Democrat amend-
ment, which will be offered momen-
tarily, and then basically the final pas-

sage or the Republican wraparound 
amendment—we might call it that—or 
a substitute. It would incorporate all 
the changes we have made on the floor 
to S. 326. 

I yield the floor. 
Mr. KENNEDY. Mr. President, may 

we have order. This is a very important 
amendment, and the Senators are enti-
tled to be heard. We are enormously 
grateful for the attention that has been 
given to the debate generally, but this 
is in many respects one of the most im-
portant amendments. The Senators 
should have a chance to have the at-
tention of the membership. 

The PRESIDING OFFICER (Mr. 
SMITH of Oregon). The Senate will be in 
order. 

AMENDMENT NO. 1253 TO AMENDMENT NO. 1251 
(Purpose: To provide for a transitional 

period for certain patients) 
Mr. KERREY. Mr. President, I send 

an amendment to the desk on behalf of 
myself, Senator MIKULSKI, and Sen-
ators SCHUMER, GRAHAM, KENNEDY, 
MURRAY, DASCHLE, DURBIN, ROCKE-
FELLER, and TORRICELLI, and ask for its 
immediate consideration. 

The PRESIDING OFFICER. The 
clerk will report. 

Mr. REID. Mr. President, the Senator 
from Nebraska is yielded 7 minutes. 

Mr. JEFFORDS. Mr. President, I ask 
that we suspend temporarily for a mo-
tion. 

The PRESIDING OFFICER. The Sen-
ator from Nebraska has the floor. 

Mr. KENNEDY. If the Senator will 
yield temporarily, as I understand, the 
Senator is going to make a motion to 
reconsider and lay on the table. 

Mr. JEFFORDS. Mr. President, I 
move to reconsider the vote on the 
amendment just passed. 

Mr. NICKLES. I move to lay that mo-
tion on the table. 

The motion to lay on the table was 
agreed to. 

The PRESIDING OFFICER. The 
clerk will report the amendment. 

The assistant legislative clerk read 
as follows: 

The Senator from Nebraska [Mr. KERREY], 
for himself, Ms. MIKULSKI, Mr. SCHUMER, Mr. 
GRAHAM, Mr. KENNEDY, Mrs. MURRAY, Mr. 
DASCHLE, Mr. DURBIN, Mr. ROCKEFELLER, and 
Mr. TORRICELLI, proposes an amendment 
numbered 1253 to amendment No. 1251. 

Mr. KERREY. Mr. President, I ask 
unanimous consent that reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(The text of the amendment is print-
ed in today’s RECORD under ‘‘Amend-
ments Submitted.’’) 

Mr. KENNEDY. Did we yield 7 min-
utes to the Senator? 

Mr. KERREY. That is correct. 
Mr. President, this proposed change 

in the law would provide protection for 
every single American who has health 
insurance in this country—not just 
those that are in self-funded ERISA 
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plans, as the Republican alternative 
would do. That is the most important 
distinction. I have been asked, well, if 
our amendment fails, will I vote for the 
Republican alternative? My answer is 
no. I believe that would be a step back-
ward because it will say to the market-
place that you can fall to the lowest 
possible standard, which is what the 
Republican proposal does. 

Every step of the way, we have seen 
a sort of grudging retreat from our 
challenge to change the law and inter-
vene in the marketplace. There is cost 
to this, Mr. President; I acknowledge 
that cost. But as with all regulation, 
we have to measure the cost versus the 
benefit. That is what we intend to do 
with this amendment—talk about the 
benefit to people who will be able to 
get continuity of care, and not just if 
they are pregnant, which the Repub-
licans included in their earlier alter-
native, but to take care of people with 
terminal illness, for example. I under-
stand it that there will be a modifica-
tion to the Republican bill on this 
point. But you have to be declared ter-
minal. 

What if you have cancer and you be-
lieve you are going to survive treat-
ment? What if you have diabetes or 
some other complicated medical condi-
tion, and you established, over the 
years, a relationship with your physi-
cian who watched for changes in your 
physical condition, looked at your 
symptoms and determined the kind of 
treatment and response to those symp-
toms, and suddenly you are told your 
doctor was either removed from the 
managed care group, which happens, or 
your doctor changes venue and moves 
to some other locality and you are told 
by your managed care organization 
that you have to pick a different doc-
tor. Your relationship with this physi-
cian is over. 

This amendment puts the law on the 
side of those individuals and says you 
can continue care with that doctor for 
90 days for most conditions, and for 
three conditions this time can be ex-
tended. It is reasonable. 

Is there cost? Yes. Measure the cost 
against the benefit of having the law 
on your side when it comes time that 
you are told that your doctor now is 
different and you have had a relation-
ship with that doctor. The doctor has 
diagnosed your cancer and told you 
here is the treatment, or has been your 
doctor treating your diabetes or your 
cardiovascular disease, or your doctor 
has told you what the treatment is 
going to be, and suddenly you have a 
new doctor. You have to pick somebody 
new. That is what this amendment 
does. It puts the law on the side of 
every single American, not just those 
in self-funded ERISA plans, as the Re-
publican version would do. This takes 
care of everyone. 

I have real passion on this subject be-
cause on the 14th of March, 1969, I was 

a healthy human being with the U.S. 
Navy SEAL team, and I thought I 
could accomplish everything on my 
own. I didn’t think I needed any law to 
support me or take care of my needs. 
Then I was injured. In an instant, I 
went from being able to take care of 
myself on my own to not being able to 
do anything at all, including going to 
the bathroom, without asking some-
body else for help. So they sent me to 
the Philadelphia Naval Hospital, and I 
recovered there. 

Well, in 1989, when I came to the Sen-
ate, I was fortunate enough to be able 
to be a member of the Appropriations 
Committee, and we were marking up a 
bill—a law that this body considered. It 
occurred to me we were appropriating 
money for military hospitals—includ-
ing the one that I had gone to in 1969. 
Well, in 1969, I didn’t understand the 
relationship between that law and me. 
That hospital was not there because of 
Sears & Roebuck. 

I love the marketplace. I come from 
the business sector and I love what the 
market can do. But the market has 
limitations. My life was saved by a hos-
pital that was authorized by this Con-
gress. The appropriations were author-
ized by this Congress not because I 
made a financial contribution, not be-
cause I was able to come and influence 
anybody in this Congress—there wasn’t 
a politician in America in 1969 I liked, 
let alone been willing to make a con-
tribution to. Yet Congress passed, and 
the President signed, a law which saved 
my life—not the marketplace but a 
law. 

Was there cost? You’re darn right 
there was cost. What was the benefit to 
the rest of America? I hope the benefit 
was being able to say we live in a coun-
try where we want our Congress to pass 
laws to take care of our own. We want 
to take care of each other. It isn’t just 
about me. I am healthy today, and the 
independence I have and the health I 
have came as a consequence of that 
law. That law gave me independence. 

Roughly 10 days ago, we all cele-
brated the Fourth of July. That is 
Independence Day. This Nation has an 
over 200-year tradition of making inde-
pendence meaningful by fighting 
against illiteracy, fighting against in-
tolerance, and fighting against illness. 
If you are sick or disabled and you 
don’t have health insurance and reli-
able health care, you are not likely to 
feel independent. It is likely to be 
meaningless to you. 

So what this amendment does is to 
say if you have a relationship with a 
doctor, and the doctor is treating you, 
and the market determines that the 
doctor no longer can treat you, you 
will have a right, under the law, to 
continue to have the care of that phy-
sician for 90 days. If it is one of the 
three exceptional conditions, this right 
can be extended. 

As I say, there is cost. I don’t dis-
regard the cost at all. I have heard 

many Senators come down and talk 
about how this is going to increase the 
cost of our insurance. I am willing to 
pay it. Why? Because Americans were 
willing to pay the bills for me. That is 
why we are a great country. We don’t 
just take care of ourselves; we take 
care of each other. We recognize, as 
great as the marketplace is, as wonder-
ful as free enterprise is in creating jobs 
and generating wealth, there are lim-
its. If all we care about is the bottom 
line and generating profit for our busi-
nesses, we will forget the need to put 
the law on the side of human beings 
when, through no fault of their own, 
the bottom drops out of their lives. 

So I hope and pray that the Repub-
licans will give this amendment con-
sideration. It is the last amendment we 
will consider before we shut this thing 
down permanently. At least for the 
rest of this week, we are not going to 
have a chance to change the law and 
put it on the side of Americans out 
there who desperately need it. 

I understand there are costs to it. If 
I talk to people in Nebraska and they 
ask why we do this, I will not only use 
myself as an example, I will use hun-
dreds of others who had the law on 
their side. Medicare beneficiaries have 
had the law on their side, and they are 
better off as a consequence. 

I yield the floor. 
Mr. KENNEDY. Mr. President, I yield 

5 minutes to the Senator from Mary-
land. 

The PRESIDING OFFICER. The Sen-
ator from Maryland is recognized. 

Ms. MIKULSKI. Mr. President, we 
are in the closing hours of this debate 
now. I want to thank the distinguished 
Senator from Massachusetts for his 
steadfast advocacy not only this week, 
but his whole life has been devoted to 
making sure that people have access to 
health care, and to believing that in 
the United States of America there is 
an opportunity structure where we give 
help to those people who try to prac-
tice self-help—we have done that in 
education and in our legal framework— 
and also to be sure that if you have 
something happen to you in terms of 
your physical, emotional, or mental 
well-being, you should have access to 
health care in the greatest country in 
the world. 

I thank Senator KERREY for offering 
this amendment. I think it is an out-
standing amendment and I am pleased 
to be a cosponsor. I lend my voice to 
this amendment that the Senator has 
offered, and I hope that at least once 
this week we can pass an amendment 
100–0, and that we put the profits of an 
insurance company aside, put the poli-
tics of party aside, and that we take a 
moment to think what is in the best 
interest of the American people. 

I hope that on this amendment we 
can come together. Senator KERREY’s 
amendment is one that I offered in the 
committee. It was defeated along party 
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lines. But I understand committees. 
That is the way it goes. But I don’t un-
derstand how we are doing this on the 
floor of the Senate because, first of all, 
we are advocating continuity of care. 
What does that mean? 

It means just because your boss 
changes insurance companies, you 
don’t have to change your doctor. It 
also means if your physician is pushed 
out of a network, you are not pushed 
aside from seeing that physician. 

Why is this important? It is impor-
tant because doctors are not inter-
changeable. The hallmark of getting 
well and staying well is the relation-
ship between a doctor and a patient. 
We have known this throughout his-
tory. This is nothing new. This goes 
back to Hippocrates and the earliest 
basis of medicine. Your doctor knows 
you as a person—not as a chart or a lab 
test. Your doctor knows you, your his-
tory, your family’s history. Your doc-
tor knows what is best for you and how 
to act in the most prudent way in re-
gard to what is medically necessary or 
medically appropriate or medically in-
dicated. 

Why is this important? 
There are those who will say this will 

cost too much. I say, if we don’t have 
it, it will be penny-wise and pound- 
foolish. 

If you are dumped from seeing the 
doctor you currently have and you 
have to start all over again, that doc-
tor is going to have to take a complete 
physical. The doctor is going to have to 
take complete tests and in many in-
stances start all over with you. Diabe-
tes is treatable and diabetes is manage-
able, but if you are a diabetic and go to 
a new doctor, that doctor has to know 
you and your history and your family 
history, and start again with com-
plicated tests and complicated evalua-
tions. That is penny-wise and pound- 
foolish. You should stick with your 
own doctor, or at least come up with a 
transition plan. 

What about the terminally ill? 
This amendment Senator KERREY has 

offered says if you are terminally ill, or 
your family member, or your child, is 
terminally ill, you get to keep your 
doctor. What happens if your child has 
a terminal illness? You are struggling 
with this illness. Imagine being a fa-
ther wanting to be at the bedside of a 
child who is terminally ill. Instead he 
is in the other room calling an insur-
ance company finding out if his son’s 
doctor is in his new plan’s network be-
cause the company he works for has 
changed HMOs. So he is up there not 
talking to the doctor about his son, or 
not even talking to his son, but trying 
to figure this out. 

I think that is cruel. I think it is 
cruel and unusual punishment. 

What happens if you are recovering 
from a stroke and you are in a rehabili-
tation hospital? 

Under the Kerrey-Mikulski amend-
ment, you will get to keep your doctor 

during that rehabilitation, so you can 
return and not be having to try to find 
out who your physician is going to be. 

What happens if you have been ad-
mitted to a mental hospital for an 
acute psychiatric episode and you have 
chronic schizophrenia, but you also 
have a physician who has been treating 
you, who knows you, and in those 90 
days you have to change doctors just 
when you are trying to get your mental 
health back again? 

This is what we are talking about— 
continuity of care, so for those under-
going an active course of treatment 
and for all Americans who have insur-
ance you would get at least 90 days to 
come up with a transition plan. 

But in three categories—if you are 
terminally ill; also if you are within an 
institution or facility; or if you are 
pregnant—you get to keep your doctor 
for a longer period. 

We think this is what should happen. 
This isn’t just BARBARA MIKULSKI mak-
ing this up. 

I will submit a letter from the Con-
sortium of Citizens with Disabilities. 
These are people who strongly support 
the Kerrey-Mikulski amendment. 

This is what they say: 
Protecting continuity of care is not some 

wonky technicality. It will have a real im-
pact on the quality of care for many people 
with disabilities and anyone who is under-
going active treatment. Consider for a mo-
ment what could happen to a child with cere-
bral palsy if their parent’s employer changed 
health plans and there was no opportunity to 
adequately plan a transition to new plan and 
new providers. It can be assumed this child 
would be receiving ongoing physical therapy. 

This could be potentially expensive 
and exhausting for the family. There 
may be a variety of other reasons for 
this. 

I ask unanimous consent that this 
letter be printed in the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

CONSORTIUM FOR CITIZENS 
WITH DISABILITIES, 

Washington, DC, July 12, 1999. 
Re CCD strongly supports the Kerrey/Mikul-

ski amendment on continuity of care. 

Hon. J. ROBERT KERREY, 
U.S. Senate, Washington, DC. 

DEAR SENATOR KERREY: We are writing as 
Co-Chairs of the Health Task Force of the 
Consortium for Citizens with Disabilities 
(CCD) to express our strong support for the 
amendment you intend to offer with Senator 
Mikulski during the upcoming debate on the 
Patient’s Bill of Rights. Your amendment 
will ensure that continuity of care is pro-
tected when health plan contracts are termi-
nated. This is a critical issue to people with 
disabilities. CCD is a Washington-based coa-
lition of nearly 100 national organizations 
representing the more than 54 million chil-
dren and adults living with disabilities and 
their families in the United States. 

For people with disabilities, planning a 
transition from one health plan to another 
requires great care and much coordination. 
If an employer switches health plans or if en-
rollees experience a change in health plans 

for any reason, persons with disabilities need 
to be guaranteed that they will have ade-
quate time to manage the transition to new 
providers. For persons undergoing active 
treatment for serious conditions, patients 
should be permitted to continue being treat-
ed by their existing provider until the seri-
ous condition has been positively resolved or 
for at least ninety days. 

Protecting continuity of care is not some 
wonky technicality. It will have a real im-
pact on the quality of care for many people 
with disabilities and anyone who is under-
going active treatment. Consider for a mo-
ment what could happen to a child with cere-
bral palsy if their parent’s employer changed 
health plans and there was no opportunity to 
adequately plan a transition to a new plan 
and new providers. It can be assumed this 
child would be receiving on-going physical 
therapy, they would potentially be taking 
extensive prescription medications, they 
would have an on-going need for various 
types of durable medical equipment such as 
a wheel chair or other devices that help 
them to function. They may also be receiv-
ing personal assistance services. If a transi-
tion to another plan is necessary, should the 
care of the child be abruptly terminated 
without any planning to manage the transi-
tion to a new plan and new providers? 

What is most perverse about such a situa-
tion is that if care is interrupted, this child 
could develop an acute health problem that 
requires a hospitalization. Is this in the best 
interest of that child or the health plan? 
This type of scenario is not limited to this 
example. 

Anyone who is receiving on-going care 
needs an opportunity to plan and manage a 
transition to a new health plan, and if nec-
essary a new provider. We are frustrated that 
such a straightforward issue is not ade-
quately addressed in the Republican Leader-
ship proposal. 

There are many complex issues that will be 
raised as the Senate debates the enactment 
of a Patient’s Bill of Rights. Continuity of 
care is not one of them. Your amendment 
provides a straightforward solution to a sim-
ple problem. Under current law and the Re-
publican Leadership proposal, health plan 
enrollees could be stranded and life-pro-
longing health care could be abruptly inter-
rupted through no fault of their own. 

The CCD Health Task Force is grateful for 
your leadership on this critical issue and we 
look forward to working with you and your 
staff to ensure that this amendment is 
adopted. 

Sincerely, 
JEFFREY CROWLEY, 

National Association 
of People with AIDS. 

BOB GRISS, 
Center on Disability 

and Health. 
KATHY MCGINLEY, 

The Arc of the United 
States. 

SHELLEY MCLANE, 
National Association 

of Protection and 
Advocacy Systems. 

Ms. MIKULSKI. Mr. President, we 
have letters from parents. We have let-
ters from advocacy groups that say in 
the United States of America when you 
get health care it shouldn’t have term 
limits on it. 

I yield the floor. 
Mr. REID. The Senator from New 

York is allocated 4 minutes. 
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The PRESIDING OFFICER. The Sen-

ator from New York. 
Mr. SCHUMER. Mr. President, I 

thank the Senator from Nevada for 
yielding. 

It has been a long week. I know there 
will be many who will say that this 
week was not as productive as it might 
be. I agree with that completely. 

But this is one good point that has 
emerged. We have debated, as we 
asked, the Patients’ Bill of Rights. It is 
now an issue that is before the Amer-
ican people. They know there will be a 
time when they don’t have to put up 
with HMOs that are dictating policy. 

The American people know that in 
the doctor-patient relationship there 
does not have to be a third person in 
the room all the time—an actuary, an 
accountant with no medical experi-
ence. They know it is possible for this 
Senate and this Congress to pass a law 
that might say that if your doctor says 
you need a medication, and says you 
need a procedure, and says you need an 
operation, and your HMO denies it, you 
have the right —you could, if this Sen-
ate had the courage—to an independent 
appeal. 

Unfortunately, amendment after 
amendment that would have protected 
the average American was rolled back. 
Unfortunately, we are in a situation 
where the insurance industry has all 
too often dictated what has happened 
on this floor. Instead of stepping up to 
the plate and voting for the protections 
for which our constituents are literally 
clamoring, this Senate buckled to the 
insurance industry and passed a bunch 
of amendments that are aimed at look-
ing good and doing nothing. The look- 
good, do-nothing amendments will not 
prevail because next week, and the 
week after, as Americans visit their 
doctors and their HMOs deny them 
service, deny them things they need, 
they will know. 

This entire debate can be summed up 
in three numbers. Who is covered under 
the Democratic plan? One hundred and 
sixty-one million people. We lost on 
that amendment. The Republican plan, 
which covers 48 million people, pre-
vailed. 

What are we saying to the 113 million 
who will not get coverage? The main 
argument against the legislation is 
that it would cost too much. The cost 
is $2 a month. How many Americans 
wouldn’t pay $2 a month to have their 
doctor determine what medicine, what 
operation, what specialist they need? 

I think the only Americans who 
would not vote to have that $2 a month 
in exchange for what they need medi-
cally are in this Senate, and in a few of 
the HMOs. 

My colleagues, my friends, this is not 
the Senate at its greatest hour. This is 
a time when we, once again, succumb 
to the special interests and deny what 
the American people want. 

But we will be back. The American 
people will demand we come back. 

They will demand the pendulum swing 
back to the middle so actuaries don’t 
make policy, but doctors do. 

We shall return. We shall, not to-
night but in the future, prevail. 

Mr. BOND. Mr. President, I yield my-
self 10 minutes. 

As we near the end of this debate, I 
want to share a few thoughts generally 
on the proposals we are discussing. 
Quite frankly, we just had an oppor-
tunity to see the amendment which has 
been offered. Our crack Senators are 
reading it over to study the measure. 
They will shortly have comments to 
offer on that. 

I want to talk about some areas that 
I think have become very obvious as we 
have moved forward in this debate. The 
first thing we ought to emphasize is 
that both sides are going to deal with 
the managed care problems and con-
cerns. We have heard from patients in 
our States. I have heard a lot of rhet-
oric and a lot of name-calling about 
what the various bills do. The simple 
fact of the matter is, the people of Mis-
souri, the folks who talk to me, the 
people who are concerned about health 
care—the small businesses are particu-
larly sensitive—have some things they 
don’t want to do. 

The first rule of medicine is to do no 
harm. They want to make sure we 
don’t make it worse. I believe the 
amendments we have adopted and the 
direction in which we are going will 
make the situation better. We are 
going to assure patients in a managed 
care plan, if they are turned down for 
coverage, they can go to a physician 
for an external appeal, and thanks to 
the very wisely crafted provision of the 
amendment offered by my colleagues— 
Senator ASHCROFT, Senator KYL, and 
Senator ABRAHAM—if the managed care 
organization doesn’t provide them with 
that coverage of services that the ex-
ternal appeal said they are entitled to, 
they will be able to go out and get it 
someplace else and bill the HMO. 

What we are saying is, we don’t want 
to give people a lawsuit, a cause of ac-
tion or, even worse, give their widow or 
their orphans a cause of action. We 
want to give them health care. We 
want to give them a treatment. We 
want to give them a treatment, not a 
trial. We want them to make sure they 
can get health care. That is the impor-
tant point. That is what the provisions 
we have adopted do. 

One of the things we don’t want and 
one of the things our colleagues on the 
other side of the aisle seem to want is 
another bureaucratic nightmare. Do we 
really want to turn the regulation of 
our health care system over to the Fed-
eral Government, to the bureaucrats at 
the Health Care Financing Administra-
tion? I say not. We have had a lot of ex-
perience with HCFA, and it has not 
been good. 

The Republican bill is based on the 
premise that States can do a good job 

monitoring what is going on in the 
world of managed care, they can do a 
good job of deciding what is the appro-
priate legislative response. Some may 
do better, some may not do as well. 
But the nice thing about the labora-
tory of States is that we can see which 
States are doing the best job and we 
can change the law. 

During my time and service in State 
government, we worked on assuring 
better regulation. The States will move 
forward. My State has passed a Pa-
tients’ Bill of Rights. Most States 
have. They are looking to see how it 
works. The States that make it work 
the best are going to be followed by 
others. 

The Democratic bill, the Democratic 
approach, is based on the premise that 
States can’t handle managed care regu-
lation and that Federal bureaucrats 
are better equipped to do it. The Demo-
cratic bill will overturn a host of State 
laws and replace them with the inter-
pretations of the Federal Government 
employee. These are the same bureau-
crats who produced one nightmare 
after another in trying to impose their 
regulatory monstrosities from Wash-
ington. Now they want the entire 
health care system turned over to 
them. 

We have already had examples of 
HCFA’s failures related to the issue of 
consumer protection, the very topic 
that the Democrats want to turn over 
to HCFA lock, stock, and barrel. Back 
in 1996, we entrusted HCFA with more 
responsibility when Congress passed 
the Kassebaum-Kennedy health care 
bill designed to make sure health care 
was portable. How well did HCFA han-
dle this responsibility? According to 
the General Accounting Office, HCFA 
admits they pursued a Band-Aid, 
minimalist approach for protecting 
consumers. 

The GAO has another finding that 
HCFA ‘‘lacks the appropriate experi-
ence or expertise to regulate private 
health insurance.’’ These are the peo-
ple to whom we want to turn over regu-
latory responsibility for the entire 
health care system? When they are en-
trusted with the entire responsibility, 
when they are incompetent or mess up, 
the whole country suffers. 

One of the things I have done as 
chairman of the Small Business Com-
mittee is to try to ensure that Federal 
agencies live up to the requirements of 
the law passed in this body and the 
other body unanimously to reduce red-
tape, to make sure that Federal agen-
cies take into account how their activi-
ties and their regulatory actions would 
impact small business. We found there 
were several agencies that weren’t 
doing a very good job. The regulatory 
process was clogged up. 

I initiated the ‘‘Plumber’s Friend 
Award’’ to unclog the regulatory pipes 
in these agencies. Needless to say, 
HCFA and the Department of Health 

VerDate Aug 04 2004 10:35 Oct 04, 2004 Jkt 069102 PO 00000 Frm 00052 Fmt 0686 Sfmt 0634 E:\BR99\S15JY9.001 S15JY9



CONGRESSIONAL RECORD—SENATE 16089 July 15, 1999 
and Human Services were one of the 
first. We give these awards to Federal 
Departments which blocked the flow of 
public participation because they 
failed to reduce unreasonable and bur-
densome regulations affecting small 
business. HCFA and HHS qualified for 
the award by repeatedly disregarding 
Federal laws designed to make it easier 
for small businesses to deal with the 
massive amounts of regulation and pa-
perwork required by Federal bureau-
crats. 

That is an example of the nightmare 
HCFA is creating. We saw the night-
mares. They were going to impose sur-
ety bond requirements on home health 
care agencies, many of them small 
businesses in my State. HCFA decided 
they were going to require the small 
business home health care agencies to 
purchase surety bonds that would 
cover up the Federal Government’s 
mistakes. In other words, they had to 
provide insurance so if the Federal 
Government made a mistake, the sur-
ety bond would be responsible. A home 
health care operator told me with tears 
in her eyes she couldn’t raise the 
money to buy a surety bond. 

Then they imposed cuts on the home 
health care agencies that have been 
putting them out of business left and 
right. Under the Balanced Budget Act, 
they were supposed to save $16 billion a 
year over 5 years. They cut back on the 
amount of reimbursement so much 
that they would wind up saving $48 bil-
lion a year. They were imposing a sys-
tem of reimbursement that penalized 
the good providers, that penalized the 
providers who were providing the most 
intensive care in the home. They were 
penalizing the providers in the most 
difficult areas—precisely the kind of 
service we want to keep. 

HCFA has had a bad track record. 
Ask anybody who has had to deal with 
HCFA, and they will say, whatever the 
problem is, HCFA is not the answer. 

There are some who think that 
maybe our colleagues really want to 
get back to the era of another health 
care proposal that came from the 
White House. Known as Clinton Care, 
the 1993 health care plan was going to 
be a Federal takeover of health insur-
ance. The wisdom of the Federal Gov-
ernment was going to run health care. 

Senator GRAMM has done a good job 
this week talking about some of the 
possible horror stories that could and 
would have happened if we passed the 
Clinton health care bill. Fortunately, 
we didn’t. Some of my colleagues are 
running around saying they personally 
helped kill the Clinton health care bill. 
That sucker wasn’t killed by any Re-
publican. It died of its own weight. The 
Democratic majority leader didn’t even 
bring it up because once they looked at 
it, they said, this thing isn’t going to 
work. It was dead on arrival. 

Let me state some of the likely re-
sults had we adopted the President’s 

proposal to socialize medicine. Expen-
sive mandates on the Nation’s employ-
ers would have cost jobs, insurance pre-
miums that would likely skyrocket. It 
would create 50 new Federal bureauc-
racies, a new trillion-dollar Federal en-
titlement. These were the items we 
would have received. 

The PRESIDING OFFICER. The Sen-
ator’s time has expired. 

Mr. BOND. Mr. President, I ask for 
another 3 minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. BOND. The bottom line is we 
would have had 1,200 pages of man-
dates, rules, requirements, and pen-
alties. It died. But let me remind my 
colleagues what the President said just 
a couple of years ago, in September 
1997. Talking about his failed effort to 
impose this failed health care bureauc-
racy on the American people, he said: 

If what I tried before won’t work, maybe 
we can do it another way. That is what we 
tried to do, a step at a time until we have 
finished. 

That is what I am afraid of. That is 
what we were trying to do, to get to 
the point where we had socialized 
health coverage in the United States. 

Costs are clearly a problem. Costs are 
going to be a lot more than $2 million, 
or one Big Mac, $2 a month or one Big 
Mac a month, as some of my colleagues 
on the other side have said. If you have 
a $2,600-a-year family health insurance 
program and you have a 5-percent 
raise, it is a whole lot more than $2 a 
month. It is about $180 a year, some-
thing similar to that. It is a lot more. 
And when costs go up, people lose their 
health insurance. 

We need to fix some of the problems. 
We need to do it without driving people 
out of the system. We already have 40 
million uninsured people in America. I 
can tell you one thing that is clear: 
small businesses are very much con-
cerned about ensuring they do not get 
priced out of the ability to compete by 
their health insurance costs. 

There is an excellent article in the 
Wall Street Journal on Thursday, April 
15. I ask unanimous consent it be print-
ed in the RECORD. 

There being no objection, the article 
was ordered to be printed in the 
RECORD, as follows: 

[From the Wall Street Journal, April 15, 
1999] 

TAKING CARE: SMALL EMPLOYERS OFFER 
HEALTH BENEFITS TO LURE WORKERS IN 
KANSAS CITY 

(By Lucette Lagnado) 
KANSAS CITY, MO.—When Stephanie Pierce 

took over as director of the Broadway Child 
Enrichment Center in December, she faced a 
hiring crunch. 

The small, church-based day-care center 
was enrolling more children than ever, and 
Ms. Pierce needed to keep the staff she had 
and bring on more. It was no small challenge 
in Kansas City’s strong economy, where 
newspapers are flush with help-wanted ads 
and workers can brush off day-care work, 
with its low pay and high pressure. 

So, Ms. Pierce made a move her hourly 
workers could never have imagined: She 
scrutinized her budget, swallowed hard and 
decided to offer medical benefits to employ-
ees. 

That put the day-care center out of sync 
with small employers in many U.S. cities. 
But not in Kansas City. 

Nationwide, the problem of people living 
without any health insurance is growing. It 
is estimated that they total more than 40 
million, and their numbers are increasing as 
welfare recipients who had Medicaid leave 
the rolls for jobs that don’t offer health ben-
efits. In addition, fewer small businesses are 
offering medical benefits to workers, says a 
study by the Henry J. Kaiser Foundation. It 
puts the share at 54 percent last year, com-
pared with 59 percent in 1996. 

But Kansas City is moving the opposite 
way, thanks not only to its tight labor mar-
ket—a 2.8 percent unemployment rate, vs. 4.2 
percent nationally—but also to a Chamber of 
Commerce initiative and to competition for 
workers from an industry that does offer 
medical benefits: riverboat casinos. 

As small employees such as the daycare 
center offer this coverage for the first time, 
some interesting things are happening. The 
employees are facing the pain of rising 
health costs, just like their big brethren. But 
they are also learning something else that 
large companies know: In some ways, offer-
ing health benefits saves money. As for 
workers, they are finding that coverage can 
be a psychic as well as physical benefit. 

The first change Ms. Pierce noticed at her 
day-care center went pretty directly to the 
bottom line. Sick days declined. In Feb-
ruary, overtime costs for her 14-member staff 
totaled $120, down from a monthly average 
$420 last year. 

It seems that before, sick workers who 
were uninsured would commonly stay home 
to try to nurse themselves back to health, or 
would get stuck for hours in a hospital emer-
gency room or free clinic. Now, they can get 
timely medical attention from private physi-
cians in their health plan and often return to 
work sooner. 

That means Ms. Pierce no longer has to 
pay as many other workers to pull overtime, 
at higher pay. ‘‘It’s better to pay an em-
ployee to be there at work than to be sick. It 
helps your cash flow,’’ Ms. Pierce says. Hav-
ing a staff that has health benefits is ‘‘a 
whole new world,’’ she says. 

For the staff, the changes are greater still. 
Before she got insurance, employee Towanna 
Smith says, being ill meant ‘‘terrible’’ waits 
at a hospital emergency room, not to men-
tion other indignities she perceived. She and 
a friend were in a car accident last year. 
‘‘My friend had insurance and I didn’t, and I 
noticed that the doctor treated her dif-
ferently. He went over her thoroughly,’’ says 
Ms. Smith, who is 26 years old. 

Last month, Ms. Smith, now in a health 
plan, went to a doctor for a swollen arm that 
has nagged her since the accident. ‘‘I 
brought out my insurance card, and I got 
special treatment,’’ she says, smiling, ‘‘I 
said, ‘Thank you, Jesus.’’ ’ 

She might also thank the riverboat casi-
nos. About four years ago, out-of-town gam-
bling companies arrived in an already-tight 
labor market here and began hiring thou-
sands of people locally, leaving in place com-
panywide policies that called for full-time 
workers to get medical coverage. ‘‘The boats 
put people in a tizzy,’’ says Scott Samuels, 
an adviser to hotels and restaurants. ‘‘People 
were flowing to the casinos to work, and I 
know that employers in the hospitality field, 
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out of sheer need, had to offer greater bene-
fits and incentives to employees.’’ 

Quick to react was Peter Levi, president of 
the local Chamber of Commerce. To help 
local employers compete, he teamed up with 
an insurer, Blue Cross Blue Shield of Kansas 
City, to devise a healthcoverage plan that a 
mom-and-pop business could afford. Blue 
Cross capped premium increases at about 9% 
a year. 

In three years, more than 3,000 businesses 
here have begun offering the plan. Blue Cross 
officials expect the number to increase 15% 
this year. 

Some other insurers, noting this success, 
also began offering small-employer health- 
benefits plans. HealthNet, a health plan 
partly owned by the eight-hospital St. 
Luke’s-Shawnee Mission Health System, last 
summer unveiled a program for tiny busi-
nesses and has signed up 200 of them, cov-
ering 4,000 employees and dependents, includ-
ing the Broadway Child Enrichment Center. 

Frances Cox, who has operated a 77-room 
Best Western Hotel for more than a decade, 
began offering medical benefits for the first 
time in 1997. She chose Kaiser Permanente, 
the big health-maintenance organization, 
and agreed to pay 100% of the premiums, 
prompted by the need to compete with the 
casinos for reliable workers. ‘‘It is the cost 
of doing business,’’ she sighs. ‘‘You have to 
stay competitive.’’ 

Only seven or eight of her 20 employees 
took the coverage. That surprised her, but 
she learned that some were covered through 
their spouses, while others had Medicaid, the 
federal-state program for low-income people, 
which they preferred to an HMO requiring 
copayments. 

As a recruitment tool, the benefits do the 
trick for Ms. Cox. She has attracted people 
like her new 29-year-old head of house-
keeping, Lewis Nicholson. 

Mr. Nicholson had worked at a fast-food 
outlet for 14 years without getting benefits, 
and he held a second job cleaning office 
buildings by night, just to get medical cov-
erage. A year ago, he decided to take advan-
tage of Kansas City’s booming job market. 
‘‘In looking for a job, I looked to see what 
type of benefits’’ were offered, he says. Re-
sult: no more fast food, just one full-time job 
at the Best Western, where Ms. Cox says he 
is already one of her most valued employees. 

Ms. Cox makes sure she gets her money’s 
worth from Kaiser Permanente. If a sick 
worker has trouble getting a quick doctor’s 
appointment, ‘‘I will call and say, ‘This is 
Fran Cox and I am director of operations. 
Can’t you see this person?’’ she says. ‘‘When 
they develop a better relationship with their 
doctor, that gets them back to work faster.’’ 

She adds that as after employees ‘‘become 
exposed to insurance, they begin to appre-
ciate what the benefits are. They know that 
they can go to a single doctor and receive ex-
cellent care. They are being educated.’’ 

So is she—in costs. The first year, 1997, the 
HMO coverage cost her $110 a month per em-
ployee. That rose to $120 in 1998, and then, 
for 1999, Kaiser Permanente jolted her with a 
boost to $157 a month per covered worker. 
Though Kaiser eventually agreed to shave 
this by $5 in return, she says, for boosting 
workers’ copayments, ‘‘a jump like this pret-
ty much scares the jeepers out of me,’’ Ms. 
Cox says, and makes her wonder ‘‘how long 
can we continue’’ to offer free medical cov-
erage. One option she is considering is re-
quiring employees to pay part of the pre-
mium. 

Some employers find they can’t offer 
health benefits even if they want to. Patti 

Glass ran the nonprofit Jewish Family and 
Children Services, assisting the frail elderly. 
She was paying $6.50 an hour—and hem-
orrhaging workers. Ms. Glass looked into 
health plans but found them prohibitively 
expensive for her mostly middle-aged work-
ers. Even a basic plan would add $1.35 to her 
hourly wage costs, she figured, and she 
would still have to offer a pay increase to be 
competitive. 

‘‘Adding the cost of health benefits was 
going to make the service unavailable. It 
was going to make the cost astronomical,’’ 
she says. The upshot: Ms. Glass chose simply 
to raise wages 30%, to $8.50 an hour, and 
forgo a health plan. 

As an alternative, some employers merely 
give workers an opportunity to get in on 
group insurance, but contribute nothing to-
ward paying the premiums. There are also 
bare-bones plans that do little more than 
give employers the right to say that they 
offer a medical plan. 

Still, even a number of fast-food outlets 
here now offer some sort of medical coverage 
to certain hourly workers. David Lindstrom, 
a former Kansas City Chiefs lineman, owns 
three Burger King franchises, including one 
in suburban Johnson County, an area of mil-
lion-dollar mansions, feverish construction 
and an unemployment rate of about 2%. For 
his ‘‘key approved’’ employees—full-time 
workers who can open and close res-
taurants—he offers Blue Cross medical cov-
erage and pays much of the monthly pre-
miums. 

To him, offering benefits ‘‘was a competi-
tive decision we needed to make, and we 
think that long-term it will reap rewards for 
us. Already, it has allowed us to retain em-
ployees.’’ 

People like Kathy Wilson. A nine-year em-
ployee, Ms. Wilson arrives at 4 a.m. to get 
ready for the day, and soon becomes a whirl-
ing-dervish of activity, rushing from station 
to station. ‘‘I cook the eggs, I cook the sau-
sages, I heat up the Cini-Minis,’’ she says. 
Then the customers arrive, and she really 
gets busy. 

FInding medical coverage became a top 
priority for Ms. Wilson, who is 29, a few years 
ago after she had a baby. Paying for every-
thing out of pocket was a huge strain. It 
wasn’t long afterward that Mr. Lindstrom 
began offering insurance, and she jumped at 
it. Out of her pay of $8.75 an hour, Ms. Wilson 
contributes $25 every month for medical cov-
erage, plus a discretionary $85 to cover her 
son. 

Though her employer pays half, some fast- 
food operators have chosen no-frills health 
plans that require workers to pay 100% of the 
premiums, for very basic coverage. Several 
McDonald’s and Godfather’s Pizza outlets 
here have signed up with Star Human Re-
sources Inc., a Phoenix company that sells 
plain-vanilla health plans known as 
Starbridge. One of them costs only $5.95 a 
week, usually paid by the workers them-
selves, and provides a narrow array of bene-
fits with strict limits. 

Marilyn and Thomas Dobski, owners of a 
dozen McDonald’s outlets, offer Starbridge, 
and about 40% of full-time hourly employees 
take it. Shift managers, who typically earn 
about $7 an hour, can enjoy a fancier, $50-a- 
month Starbridge plan subsidized by the 
Dobskis. 

Mike Rogers, a Star salesman in Phoenix, 
explains that his company provides a limited 
plan for working population that ‘‘most in-
surers don’t want to mess with.’’ He is quick 
to concede it isn’t comprehensive: ‘‘If they 
have a catastrophe, our little plan won’t be 

adequate.’’ But Mrs. Dobski, defending it, 
says the plan offers workers ‘‘much more 
than nothing.’’ 

The uninsured in Kansas City still total 
between 9% and 12% of the population. But 
that is far below the nationwide average, 
18%, or New York’s 28%. The number of unin-
sured patients showing up in St.-Luke’s 
Shawnee Mission emergency rooms for free 
care has at last leveled off, says Richard 
Hastings, chairman. 

Kansas City’s experience intrigues E. Rich-
ard Brown, a professor at the University of 
California at Los Angeles who studies health 
policy. He warns that the medical benefits 
popping up could disappear fast if the local 
ecomony weakened and competition for 
workers eased up. But another student of 
these issues is more hopeful. William 
Grinker, president of Seedco, a nonprofit 
New York organization, says, ‘‘Historically, 
once you have benefits, it is much harder to 
take them away.’’ 

These days, benefits are a new goal—be-
yond just a job—at Kansas City’s Women’s 
Employment Network, which helps low-in-
come, often poorly educated Kansas City 
women find work. ‘‘We actually coach the 
women so they don’t simply settle,’’ says 
Leigh Klein, the network’s executive direc-
tor. In January, the network placed 25 
women. The average wage was $7.87 an hour 
and 18 of the jobs came with benefits of some 
sort, more than half of them medical. 

The importance of benefits is something 
the center drums into its clients. It is a cru-
cial lesson, because if they are giving up wel-
fare to take a job, they will also lose Med-
icaid after about three years. 

Charlotte Jones, a spirited 20-year-old at-
tending one recent session, has learned will. 
‘‘I worked at lots of fast-food places—Texas 
Tom and White Castle,’’ that didn’t offer 
medical benefits, she says. As her classmates 
nod, she adds: ‘‘If I had a job that paid even 
$7 an hour, but it had benefits, I would 
snatch it up.’’ 

It is nap time at the Broadway Child En-
richment Center. Ms. Pierce, the director, 
lowers herself onto a red plastic toddler’s 
chair to explain how she picked a benefits 
plan. Keeping costs down was the over-
arching priority. She reviewed $120-a-month 
HMOs, plus a HealthNet Preferred Provider 
plan for $137 a month. 

‘‘I gave the staff a spreadsheet and let 
them help me with the decision,’’ she recalls. 
Wary of HMOs, they chose HealthNet, whose 
coverage includes doctor’s visits (with a $15 
co-payment) and maternity care and hos-
pitalization. 

The director, for one, couldn’t be happier. 
Before the employeers got coverage, Ms. 
Pierce says, ‘‘these girls would spend two to 
four days at home being sick. Now, they 
don’t have to—they call, get an appoint-
ment, get a medication and return to work.’’ 

Mr. BOND. It talks about small busi-
nesses in Kansas City, MO, getting 
health insurance coverage. But the 
costs are still the problem, and there 
are examples of people who are trying 
to provide health care coverage, but 
when the costs continue to go up, then 
they have to drop it. They are fighting 
over $5 a month. Some of the people 
who wanted to provide health care for 
their employees figured they could not 
afford $1.35 an hour in addition which, 
on a 2000-hour-a-year job, would come 
out to around $2,700. They aren’t able 
to afford the increased cost of insur-
ance. 
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If we drive the costs of health insur-

ance up, we are going to find people 
who cannot afford it. We are going to 
find employers who drop it. Particu-
larly, if we give the employee the right 
to sue their health care plan or their 
employer, as my friends on the other 
side wish to do, they are not going to 
provide it. 

We need to make health care better, 
more affordable, more accessible. We 
do not need to drive people out of the 
health care system. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Massachusetts. 
Mr. KENNEDY. Mr. President, I yield 

myself 9 minutes. 
We are drawing to a close on this de-

bate. While I am pleased that our col-
leagues have addressed an issue related 
to genetic discrimination in their bill, 
I am very concerned about the way in 
which this has been approached and I 
regret that we have not had sufficient 
time to focus on this issue. I was a co- 
sponsor of Senator SNOWE’s original 
bill in the 105th Congress, which con-
tained strong penalties and disclosure 
prohibitions. Unfortunately, the Re-
publican bill will not stop genetic dis-
crimination, because it lacks three key 
provisions. 

First, the Republican bill does not 
prohibit discrimination by employers. 
If we only address health insurance, we 
could actually increase employment 
discrimination. Second, the Republican 
bill does not prohibit health insurers 
from sharing the information with 
each other and with employers. Fi-
nally, the Republican bill lacks teeth. 
The only penalty in the Republican bill 
for genetic discrimination is a fine of 
$100 a day. Do we really think that $100 
a day will deter the health insurance 
industry from practicing genetic dis-
crimination? 

That is why Senator DASCHLE, Sen-
ator HARKIN, Senator DODD and I intro-
duced legislation earlier this month to 
truly prevent genetic discrimination. 
Our bill prohibits disclosure of genetic 
information to employers, prohibits 
employment discrimination, and con-
tains strong penalties. 

The bottom line is that people are 
afraid, and that prohibiting health in-
surance discrimination is not enough. 
We have letters from patient groups, 
women’s groups, medical groups, and 
labor groups, asking us to stop employ-
ment discrimination, place some limits 
on disclosure of predictive genetic in-
formation, and back up these prohibi-
tions with strong penalties. I look for-
ward to passing a meaningful genetic 
discrimination bill after this debate. 

As to our debate this week on the Pa-
tients’ Bill of Rights, I think it is fair 
to look at the reaction in communities 
across the country. I would like to 
share this with our colleagues. 

Here is the St. Louis Post-Dispatch 
editorial, July 14 of this year: 

The Republicans keep asking the wrong 
question about health care. Instead of asking 
how to keep the quality of health care high, 
their primary concern seems to be how to 
keep the cost of health care down. They are 
paying too little heed to the symptoms of an 
ailing health care system, which are hard to 
miss. There is a drumbeat of HMO horror 
stories. 

Sure, people want inexpensive health care. 
But it is increasingly apparent that neither 
doctors nor nurses nor patients are willing 
to have appropriate medical care dictated by 
HMO bureaucrats with their eyes on the bot-
tom lines. 

Dayton, OH: 
The Republican’s bill is largely a state-

ment of goals. The Democrats’ bill provides 
better support for patients and medical-care 
providers. . . . 

The Atlanta Journal and Constitu-
tion, July 15: 

It’s called the Patients’ Bill of Rights but 
by the time the U.S. Senate gets done with 
it a better title will be ‘‘The HMO Protection 
Act.’’ 

On amendment after amendment this 
week, Senate Republicans have had their 
way, creating a bill that seeks to limit the 
rights of HMO patients, not protect 
them. . . . 

Relying on the mercies of the marketplace 
and the HMOs to meet America’s health care 
needs has not worked and will not work. Pa-
tients need protections. That’s what Con-
gress ought to provide. 

New York Times, July 15: 
What occurred on the floor of the Senate 

this week was a GOP-sponsored charade in 
which one Republican Senator after another 
talked about protecting the health of pa-
tients while voting to protect the profits of 
industry. 

It was a breathtaking exercise in hypoc-
risy. . . . 

All that mattered was the obsession with 
the profits of the insurance companies and 
the HMOs. 

Newsday, July 15: 
Medical insurance? Try malpractice by 

GOP. 

The Fort Worth Star-Telegram, July 
13, a column by Molly Ivins: 

We are watching a classic political shell 
game: There’s the Patients’ Bill of Rights 
that actually gives the patients some rights 
and there’s the Patients’ Bill of Rights that 
doesn’t. . . . 

The reason we know this is pure hooey is 
because the very bill they are opposing has 
already been in effect in Texas for over two 
years and none of the heinous consequences 
they predict has occurred here. 

If the Republicans and the insurance indus-
try have their way, the old shell game will 
run right through the Senate and we’ll get 
something called a bill of rights that has no 
remedies in it. 

The Seattle Post Intelligencer, July 
8: 

The health insurance industry is back 
again with a misleading campaign opposing 
a patients’ bill of rights. 

Just as the industry did successfully in 
1994 with its Harry and Louise ads that mis-
led the public about President Clinton’s 
health care reform—falsely claiming that 
people would lose their right to choose their 
own doctor—the new campaign is designed to 
convince us that a patients’ bill of rights 

will cause many people to lose their health 
insurance. 

Like the Harry and Louise ads, the cam-
paign relies on fear rather than fact. . . . 

Consumers need avenues of redress when 
dealing with health care providers. . . . 
[T]he ability to sue their health care pro-
vider and portability of their health care 
should they change jobs or move to another 
area[,] those are all fundamental rights to 
which consumers are entitled. No one should 
be fooled by this later effort to distort the 
issue of health care. 

The Charleston West Virginia Ga-
zette, July 14: 

Democrats have a proposal called the Pa-
tients’ Bill of Rights. Republicans have 
called theirs the Patients’ Bill of Rights- 
Plus Act. If truth-in-advertising laws applied 
to Congress, the GOP would have to call its 
bill the Patients’ Bill of Rights-Minus 
Act. . . . 

Some cost-saving measures may be nec-
essary to keep health care spending under 
control, but when HMOs sacrifice patient 
health for profits, they must be held ac-
countable. Democrats want that. Repub-
licans apparently don’t. 

The News and Observer, Raleigh, NC: 
The GOP is up against it, because this bill 

of rights, [referring to the Democrats’] is 
hardly a revolution: It would ensure that 
people could choose their doctors and their 
specialists, would allow them to go to the 
closest emergency room instead of one speci-
fied by an HMO, would enable them to keep 
a doctor who has begun treating them even 
if that doctor were dropped by the HMO. Re-
publicans rail against regulation of this 
type, but they fail to see the American peo-
ple are ready for it. 

These are just a few examples of edi-
torials being written all across the 
country this week. Why do they all get 
it and no one gets it in here except 
Democrats and the two or three of our 
Republican friends who have supported 
the Patients’ Bill of Rights? Why is the 
debate so different all across the coun-
try than it is, apparently, here in the 
Senate? Why is it that we have all the 
nurses supporting us? Why is it that we 
have all the doctors supporting us? 
Why is it that we have all the health 
professionals and all the patients 
groups supporting us? And why is it 
that newspapers and editorials all over 
the Nation, north, south, east, and 
west get it? 

We wonder whether this is really an 
issue. We are asked: is this really an 
issue out there? I can tell you, just 
from the cases I have had in my own 
office, that this is an issue. I received 
a call this morning from Kathy Mills, a 
registered Republican who called my 
office from Tulsa, OK. She said her 
husband was literally ‘‘killed by an 
HMO’’ last July, and she has been try-
ing to find someone to listen to her 
story. She has given up her efforts to 
contact her own State Senators be-
cause they have not responded to her 
numerous calls. 

On July 16 last year—1 year ago to-
morrow—Mrs. Mills’ husband, who had 
a history of severe congestive heart 
failure, was seen by an internist at 
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their new HMO for severe chest pain. 
Without taking a thorough patient his-
tory and despite a positive EKG, the 
doctor sent Mr. Mills home. As Mrs. 
Mills was later told by doctors at the 
HMO, their policy is to refer patients 
to a cardiologist only after waiting 10 
days, unless the patient is ‘‘having a 
heart attack on the table.’’ Mr. Mills 
was released to go back to his job, 
working outside in 100-degree weather. 

Mr. Mills died later that day of a 
massive heart attack. 

The HMO doctors have been forth-
coming, and after extensive inquiry 
Mrs. Mills feels certain it is HMO pol-
icy that is at fault for her husband’s 
death. Unfortunately, her attorney has 
informed her she does not have the 
right to sue the HMO. 

Mrs. Mills just this morning offered 
to fly to Washington with what little 
money she has left to tell her story to 
the Members of the Senate. Her convic-
tion is that in the future injustices like 
the unnecessary death of her husband 
will be prevented, or at the least that 
when they occur the Americans victim-
ized will have some means to redress 
the wrong. 

People ask whether this is still going 
on. This is yesterday. Here is a story 
about Jacob. Jacob is 4 years old and 
lives in a midwestern State. Jacob’s 
mom has asked that we not use his last 
name or the name of the HMO because 
she is afraid of what the HMO will do. 

Jacob was diagnosed with a rare form 
of cancer. The course of treatment rec-
ommended by Jacob’s doctor was called 
monoclonal antibody treatment, and it 
is only available at Memorial Sloan- 
Kettering Hospital in New York. Jacob 
could participate in a clinical trial at 
Memorial Sloan-Kettering that would 
involve complex surgery, transplant, 
radiation, and chemotherapy treat-
ment. 

When Jacob’s parents inquired into 
the clinical trial, their physician told 
them it was not experimental. Their 
physician told them that monoclonal 
antibody treatment is the standard of 
care for Jacob’s type of cancer, and has 
been standard treatment in use since 
1987. Even though this recommended 
course of action is the standard treat-
ment, because Jacob’s treatment could 
only be obtained through a clinical 
trial, his HMO denied him this needed 
therapy. After many months of fight-
ing the HMO from both inside and out-
side the system, the company approved 
the first stage of Jacob’s treatment. 

However, the story does not end 
there. Jacob’s only hope for a cure is to 
complete the entire course of treat-
ment which comes in four stages. Ja-
cob’s family continues to live in fear of 
their HMO because he has not com-
pleted the treatment yet and, in the 
words of his HMO, ‘‘This determination 
to provide coverage . . . may be termi-
nated at any time, even if the condi-
tion or treatment remains unchanged.’’ 

Jacob and his family are currently 
receiving treatment, but they live in 
fear. 

I can give you the story that I re-
ceived last Friday, a very powerful case 
involving a small boy and how he was 
denied needed surgery by one of the 
major HMOs in this country. 

This is happening every day, every 
hour. People all across the country un-
derstand it. Certainly the parents of 
these children understand it. Mrs. Mills 
understands what is happening. I doubt 
there is a Senator’s office that hasn’t 
received similar calls in the last few 
days. 

We have had a series of votes in the 
last 4 days, and each of these votes has 
been decided in the interest of the in-
surance industry. They have prevailed 
over patients’ interests, but only by a 
narrow margin. That is only tem-
porary. 

Mr. President, I yield myself 2 min-
utes on the bill. We may have lost the 
battle for the minds of Republican Sen-
ators, but we are winning the battle in 
the minds of the public. 

Once the debate is over and the votes 
are counted, the action will move to 
the House of Representatives. I believe 
we will do better in the House because 
of the groundwork we have laid in the 
Senate. We intend to keep the pressure 
on. There is still a good chance that a 
strong Patients’ Bill of Rights can be 
enacted into law by this Congress this 
year. A switch of only two or three 
votes would have given us victory after 
victory on each of these specific issues. 

If there is an attempt to bury this 
issue in the Senate-House conference, 
the consent agreement makes clear 
that we can raise it again and again in 
the Senate this year. Every day, every 
week, every month we delay, more pa-
tients suffer. 

This is a Pyrrhic victory for the Re-
publicans. If they keep taking march-
ing orders from HMOs, they will keep 
losing public support. The American 
people will not be fooled by hollow Re-
publican promises and cosmetic Repub-
lican alternatives. Patients deserve 
real protections, and not just some pa-
tients, but all patients. 

You should not have to gamble on 
your health. You should not have to 
play a game of Republican roulette to 
get the health care you need and de-
serve. This issue is not going away. 
Too many people have had too many 
bad experiences with abuses by HMOs 
and managed care health plans. They 
know the horror stories firsthand. Ev-
eryone knows these abuses are wrong, 
and, frankly, we have only just begun 
to fight. 

The PRESIDING OFFICER. The Sen-
ator from Vermont. 

Mr. JEFFORDS. I yield to the Sen-
ator from New Mexico such time as he 
may consume. 

The PRESIDING OFFICER. The Sen-
ator from New Mexico. 

Mr. DOMENICI. I thank the chair-
man. Mr. President, I ask unanimous 
consent that I be permitted to speak 
for 30 seconds as in morning business. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DOMENICI. I thank the Chair. 
(The remarks of Mr. DOMENICI per-

taining to the introduction of S. 1379 
are located in today’s RECORD under 
‘‘Statements on Introduced Bills and 
Joint Resolutions.’’) 

Mr. DOMENICI. Mr. President, I wish 
I had brought a prop with me. It would 
have been the front page of the New 
Mexico papers in 1997, because in 1997 
across New Mexico there were front- 
page stories and headlines. Guess what 
they said: ‘‘New Mexico Passes Pa-
tients’ Bill of Rights.’’ 

Six months later, in July of 1998, 
there could have been a comparable 
headline across New Mexico, my State, 
the State in which the Democrats want 
to cover every single person who has 
health insurance. There could have 
been another headline saying: ‘‘Pa-
tients’ Bill of Rights Now Effective in 
New Mexico.’’ 

Maybe if I had brought that news-
paper with me, some people from that 
side of the aisle would understand. 
They do not trust the States and even 
if the States already have protection 
through a bill of rights, they still want 
to take over nationally. 

Forty-two States have protections 
for some or all of the very same things 
that are in the Democratic bill that 
the editors across America, at least to 
the extent identified by the distin-
guished Senator from Massachusetts, 
seem to be supporting. They do not 
even say in our State we already have 
the protection, except they imply it in 
Texas by saying: How can it get to be 
so expensive when we already have it? 

I ask the question: If they already 
have it, why do we need to pass one? 
Our premise is that 42 States already 
have many of the protections being 
suggested here. Some of them are mov-
ing in the direction of covering more 
than is being proposed here. Why do we 
insist that they would be better en-
forced in Washington, DC? I submit to 
anybody who understands the bureauc-
racy in Washington, do you really want 
every State’s protection under a bill of 
rights to be dependent on HCFA? HCFA 
cannot handle in any diligent manner, 
with any reasonable conclusion, the 
work we have given them on Medicaid 
and Medicare and benefits and figuring 
out who can pay what. And now they 
want to give HCFA, from every State 
in the Union, huge numbers of the very 
people the other side of the aisle is cry-
ing for but who are already protected. 

I do not know if we will ever get any-
body, outside of those who hear what I 
am saying, to write that and check it 
out. It does no good to say the Demo-
crat plan covers 161 million Americans. 
The question is, Why do we cover 161 
million Americans? 
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I will introduce as part of my re-

marks the entire list of patient protec-
tions and mandates that are already in 
New Mexico’s law. It reads like a litany 
of the issues we have been debating: 
Emergency room, OB/GYN, and how 
you get protection under it. 

Everybody in New Mexico, on all the 
issues we have been discussing, is al-
ready covered, except whom? Except 
those the Republican bill covers as we 
introduced it and have debated it, for it 
goes out into the land and says there 
are some people the Texas Bill of 
Rights does not cover because they 
cannot; it is not legal for them to cover 
them. Some people in New Mexico are 
not covered. I wish I could tell you how 
many, but nobody knows how many. 
Some have insurance, and we cannot 
cover them with New Mexico’s rights. 
So we are covering them here. So it is 
a bill of rights for those who are uncov-
ered in America. 

I do not know how we will ever make 
the point, but let me just say, if you do 
not need coverage under a bill of rights 
because you already have it, then how 
does anyone get by with coming to the 
floor and saying: We’re covering it any-
way, and the other side of the aisle 
isn’t covering it and they don’t care? 
How do you get away with that? 

Mr. GRAMM. Say it 200 times. 
Mr. DOMENICI. I think you just keep 

saying it, like they have been saying 
it. It can be nothing else. In fact, there 
are many States with broader bill of 
rights’ protections today than the 
Democrat bill, if it were passed. So 
why do they need it? 

Mrs. BOXER. Would the Senator 
yield for a question? 

Mr. DOMENICI. I want to finish. It is 
the first time I have had to speak. I 
looked over and you spoke at least 10 
times, and you did beautifully. 

Mrs. BOXER. Not quite. 
Mr. DOMENICI. I would like to finish 

and then answer any questions when I 
finish. 

Mrs. BOXER. Good. 
Mr. DOMENICI. So I decided the best 

thing I could do is come here to the 
floor and see if I could express, in as 
simple language as I could, why the 
Congress needs to pass a Patients’ Bill 
of Rights. I think I have tried my very 
best today to say we probably need one 
for those who are not covered or can-
not be covered in our States because, 
by operation of law, the States do not 
cover them and cannot cover them. 

Actually, I wish we could say that 200 
times. Maybe we ought to. Every time 
somebody stands up, we ought to say: 
We’re covering those who are uncov-
ered in America. Now let’s go on to the 
rest of the debate, and then put up a 
sign and say: We’re covering 48 mil-
lion—put it up there—because they are 
the only ones who either do not have 
this protection or cannot have it. 
These people are not covered because 
the law says you cannot cover them, 

the States simply do not have the au-
thority to provide these rights to these 
people, vis-a-vis, the health insurance 
they have. 

Having said that, I believe that an-
swers most the questions that have 
arisen in this debate. But, then I un-
derstand there remains—I see this as 
only four issues—another very inter-
esting issue. Because at this stage of 
the evolution in the United States of 
America of settling disputes one goes 
to court and asks a jury to do it even 
though plenty of criticism exists from 
laymen and professionals on how ineffi-
cient, how lacking in rationale the de-
cisions are that are rendered by juries 
and trial lawyers bringing cases. The 
Democrats insist that we put that in 
here as the mechanism, the means, the 
way to settle disputes over scope of 
coverage, whether you have given 
somebody what they are entitled to 
under an insurance policy or not, or 
given them the specialists they are en-
titled to. 

Can you imagine, we are making a 
major issue here out of whether the 
lawyers and juries and courtrooms 
ought to decide that? Can you imagine 
that we could stand up before a group 
of people and say, just as the millen-
nium arrives, we have concluded that 
with all the knowledge we have, every-
thing we know about arbitration, medi-
ation, ways to avoid going to juries and 
courtrooms, that this was the way to 
resolve this issue, and if we do not do 
it, as our opposition says, we are deny-
ing people insurance coverage? 

What we need to look at before the 
day is over—and what I hope those who 
wrote editorials will look at—is did the 
Republicans have in their bill a method 
and means of resolving these disputes 
which are legitimate disputes? Do we 
have a method of resolving them that 
is apt to do it expeditiously, profes-
sionally, and is it apt to be right? 

I believe, with what has been added 
here on the floor and will be in the bill 
tonight, when we finally vote on it, 
that we can stand up and say, there is 
a way. 

We think enough of this issue that 
we have made it nationwide, as I un-
derstand it. There will be no insurance 
policies that do not have this approach 
to settling the solutions across the 
land. That is pretty fair. Because it is 
sort of generically necessary for what-
ever set of rights you are giving to peo-
ple. 

So there are two issues. Frankly, for 
me, they are both very simple. I have 
explained the one on scope of coverage, 
and I have just explained the one on 
why in the world would you get law-
yers and juries involved in the disputes 
between patients and health care sys-
tems on coverage. If doctors perform 
their service improperly, we still have 
medical malpractice. That is not being 
changed here. It is when you sit down 
and have an argument about a spe-
cialist, can you get a decision quickly. 

I have heard from our side, from 
some very good experts—and as a mat-
ter of fact, we on the Republican side 
are very fortunate. We have a great 
doctor helping us. Frankly, when he 
tells us about this, I am not even sure 
we need a second opinion. He seems to 
know the answers very well, and we 
seem to rely on him. We are very glad 
to have him. He suggested, along with 
Senator ASHCROFT and others, that we 
ought to have a more straightforward, 
forthright, expeditious, and enforce-
able provision to handle the disputes 
between patients and their insurance 
coverage as to what they are entitled. 

Those are two of the issues. To tell 
you the truth, if those two issues could 
be resolved, we would be well on our 
way to having it done. 

There are some other issues that are 
around on the scope of what exactly we 
ought to mandate? They are not as im-
portant as these two. Who should we be 
covering? Should you let lawyers in-
stead of doctors, lawyers instead of 
independent professionals, determine 
the scope of coverage and the entitle-
ment of people to coverage under insur-
ance, and the delivery of health care 
under new insurance approaches in the 
United States? 

My last point, those couple of edi-
torials my friend from Massachusetts 
read were written by editorialists who 
said we should not be concerned about 
cost; we should only be concerned 
about care. Let me tell you, one of the 
reasons we do not have enough cov-
erage in the United States is because 
health care is expensive. While there 
are some who think the money just 
flows down from heaven and we pay for 
coverage, most people know somebody 
is paying for it—a business. In my 
State thousands of small businesses are 
paying for it. 

If you think it is not important to 
them as to whether they maintain cov-
erage, how much coverage they are 
going to pay for it, and whether their 
insurance costs go up 6.1 percent or 
not, then I guarantee you, you have 
not been reading the letters I am get-
ting in my office from small 
businesspeople saying: You cannot give 
us too many mandates and you cannot 
have lawyers suing us because of the 
kind of coverage we have. 

You may be surprised, but businesses 
do not have to provide health care. 
That is the law in America. It is vol-
untary on the part of most businesses. 
I am very pleased that most businesses 
are moving as rapidly as they can to 
buy insurance. 

But I guarantee you, the other issue 
is, how much do we have to add to 
health care costs to get a reasonably 
good system for patient protection 
that is not now available in America? 
That is what we have been talking 
about, doing that where it is not avail-
able because of the operation of law. 

We could go into three or four more 
issues, but I choose to give my own 
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summary and my own understanding of 
the real nature and philosophical dif-
ference between that side of the aisle, 
the Democrats, and this side of the 
aisle. 

Frankly, everyone around here 
knows I am not a Senator who votes 
one way all the time. I have been 
known to have a big argument with my 
friend from Texas, and he votes one 
way and I vote another. I will not 
chalk up the results, like that score-
board: DOMENICI—6; GRAMM—0. But in 
any event, we have had those disagree-
ments. 

Mr. GRAMM. It was the other way 
around. 

Mr. DOMENICI. He will think it was 
the other way around. 

But in any event, the point of it is, it 
does not normally fall on this Senator 
to come to the floor and brag about our 
side of the aisle being right. But I can 
tell you, on this one I am very pleased 
with what has happened. I never have 
felt more comfortable than I have with 
this task force of Republicans who 
have handled this issue. 

They have been good. They have been 
sharp. They know the issues, and there 
has never been a shortage of Senators 
arguing on this bill. I have been very 
pleased that they are willing to answer 
questions far more than I am. They 
know much more than I do. 

I believe the issue is as I have paint-
ed and described it today. If it turns 
out that by beginning to cover a bunch 
of people who aren’t covered, we only 
add eight-tenths of a percent to the 
cost, we don’t inject into the system 
lawyers and courtrooms and jury trials 
to determine disputes between a pro-
vider and patient, and we provide for 
resolution of disputes in an expedited 
manner, as is going to be done in the 
bill we will introduce when we wrap 
this thing up tonight, I think we are on 
the right track. 

I don’t believe the American people, 
contrary to what my good friend, Sen-
ator KENNEDY, said, are going to be 
fooled by this. I don’t think when it is 
over they are going to say: Boy, we 
would have had much better health 
care if the Democrats would have won 
their way. I think many are going to 
say it would have been a lot more ex-
pensive. I think many of them will say: 
We would be back in Washington every 
week trying to get the rules out of 
HCFA, which can’t handle what it has 
now, much less handling all the States 
in terms of the Patients’ Bill of Rights 
and the remedies available under it. 

I thank everybody who worked on 
our side as diligently as they have. I 
particularly say we are lucky in the 
Senate to have Dr. BILL FRIST as a Sen-
ator. He is on my Budget Committee. I 
had trouble. I used to say his name 
‘‘First’’ instead of FRIST. It took me a 
while. He tried to correct me six or 
eight times, and I finally got it. I think 
we are very fortunate to have him here 

because when he tells us how this 
works, and he shares the opinion of 
how the medical people are looking at 
it and what the reality is, I end up 
thinking Tennessee did us a very spe-
cial favor by sending him to us. 

I close by saying, I hope after all this 
work, the proposal that the Democrats 
offer will get defeated and that the 
final Republican bill, which will be ex-
plained again in depth by others, 
passes. Let’s go to conference and see 
how it all turns out. 

Mrs. BOXER. Will the Senator yield 
for a question? 

Mr. DOMENICI. How much time do 
we have remaining? 

The PRESIDING OFFICER. Twenty 
minutes. 

Mr. DOMENICI. Do you have any 
time? 

Mr. REID. I yield 2 minutes on the 
bill to the Senator from California. 

Mrs. BOXER. Mr. President, I say to 
my friend, who is my chairman, how 
much I respect him and also how much 
I disagree with him. 

I ask my friend a question. The Sen-
ator said—and I think he said it very 
clearly and straight from the heart— 
the Democrats are wrong, it is a philo-
sophical difference, that we are wrong 
to say we need a national bill because 
the States are taking care of this prob-
lem. 

Senator DORGAN has a chart. I want 
to ask the Senator if he will take a 
look at it. Thirty-eight States have no 
protection for their people when it 
comes to access to specialists. It goes 
down the list. Many States have vir-
tually no protection on most of the 
issues we are debating in this Patients’ 
Bill of Rights. The question is, How 
does the Senator respond to that? 

He has said States are taking care of 
it when, just taking specialists, there 
are no protections for people getting 
specialists in 38 States, and there is a 
whole other list that I won’t go into. I 
think that is an important question. I 
would like to hear the Senator’s re-
sponse to it. 

Mr. DOMENICI. Sure. 
Mrs. BOXER. The fact of the matter 

is, he says unequivocally, States are 
taking care of it when people in those 
States are writing to us and telling us: 
We need a Patients’ Bill of Rights at 
the national level. We have no protec-
tion. 

Mr. DOMENICI. Mr. President, I tried 
as best I could to say 48 States have pa-
tients’ bills of rights. I did not say 42 
States have every single item that the 
Democrats want in the Patients’ Bill of 
Rights, but they do have the authority 
to put in as much as they want. So if 
the sovereign States, their Governors 
and legislatures, think your litany of 
things ought to be there and they are 
that important, they have the author-
ity to pass it. 

Mrs. BOXER. Mr. President, if I may 
take back my time, I ran for the Sen-

ate on a lot of issues. My friend has 
been elected many more times than I 
have to the Senate. We stand up and we 
say what we believe. 

For example, I know the Senator is 
very strong on mental health protec-
tion. I have been with him on that. For 
me to think that I am going to sit here 
and say some legislature in some other 
State knows more than what my peo-
ple tell me, I think we are here to do 
the people’s business. When we look at 
this list, when we see how many things 
people don’t have, I think it is ducking 
responsibility to say we should walk 
away from it. 

By the way, the Republican bill 
claims to give people specialists, so the 
Senator himself has argued in favor of 
it for 48 million people. 

Mr. REID addressed the Chair. 
Mr. DOMENICI. I already have an-

swered. 
Mr. GRAMM. Will the Senator give 

me 10 minutes? 
Mr. REID addressed the Chair. 
The PRESIDING OFFICER. The Sen-

ator from Nevada. 
Mr. REID. We have 31 minutes; they 

have 12 minutes. The minority yields 5 
minutes to the Senator from Illinois, 
Mr. DURBIN. 

Mr. DURBIN. I thank the Senator 
from Nevada. 

Mr. President, for those who have fol-
lowed the debate this week, there have 
been some very clear-cut issues decided 
on the floor of the Senate. Sadly, I 
must report that the Republican ma-
jority and the insurance industry have 
prevailed on every single effort by 
Democrats to provide protections to 
families across America when it comes 
to their health insurance. 

Take a look at the scoreboard. On 
the Democratic side, we offered protec-
tion to 113 million Americans who were 
left high and dry by the Republican 
side and the insurance industry. We 
lost. 

We offered an amendment saying 
that every woman in America could 
choose her OB/GYN as her primary care 
physician and could not be overruled 
by an insurance company. We lost. 

We offered an amendment saying 
that emergency room care could be at 
the hospital closest to your home in-
stead of that dictated by the health in-
surance policy. We lost. 

We offered an amendment saying 
that doctors should make medical deci-
sions and not the health insurance 
companies. We lost. 

We offered an appeal process that 
gave families a fighting chance when 
the health insurance company turned 
them down for coverage. We lost. 

We offered an amendment for access 
to specialists, when your doctor says 
that is in your best interest, in order to 
come out of a process healthy and well. 
We lost. 

We offered the latest treatments, 
clinical trials, prescriptions that doc-
tors recommend to save the life of 
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someone in the most perilous of cir-
cumstances. We lost. 

I have to give credit to the insurance 
lobby because, through their efforts on 
the floor this week, they have rejected 
every effort we have made to provide 
protection for America’s families when 
it comes to health insurance. I used to 
think the gun and tobacco lobbies were 
the big ones on the floor of the Senate. 
My hat is off to the insurance lobby. 
They have really done a job. With the 
Republican majority, they have de-
feated us time and time again on 11 dif-
ferent amendments, 11 different efforts 
to protect American families. 

There may be dancing tonight, when 
this is all over, in the boardrooms of 
the health insurance companies in 
America, but there won’t be any danc-
ing in the family rooms for those 
American families who realize that to-
morrow they are just as vulnerable to 
a decision made by a health insurance 
company clerk as they were yesterday. 
There won’t be any dancing in the 
emergency rooms across America, as 
the nurses and doctors there respond to 
emergencies, never knowing whether or 
not the insurance company will reim-
burse them for their heroic efforts to 
save lives. And there won’t be any 
dancing in the doctors’ offices, as they 
leave the room with the patient to go 
to a backroom and call an insurance 
company and beg them for the right to 
make the best medical decision for an 
individual. 

I know the Republican side has criti-
cized us for bringing pictures of real 
people to the floor of the Senate. I 
know it scalds their conscience to see 
these pictures, pictures of kids such as 
Rob Cortes, a little 1-year-old, a little 
boy I met last Sunday. Every time I 
voted on an issue this week, I thought 
about this little boy and his family in 
the Chicago area. This little 1-year-old 
breathes with a ventilator, as my col-
leagues can see. He has spinal muscular 
atrophy. His mom and dad fight every 
day so he can live, and they fight the 
insurance company every day to make 
sure they have an opportunity and ac-
cess to the miracle drugs they need to 
give this little boy a chance. 

The Republicans tell us this is unfair. 
Don’t bring us pictures of real people. 
We want to talk about statistics. We 
want to talk about the 1993 Clinton 
health care bill. Give me a break. 

I say this: If doubletalk were elec-
tricity, the Senate floor would be a 
powerplant after the debate that we 
have had this week on health insur-
ance. I think the American people 
know what is at stake. They realize 
they had a chance, with the Demo-
cratic Patients’ Bill of Rights, to have 
some rights and some protections when 
it comes to their health insurance, but 
they have lost. 

There has been a decision made by 
the Republican side of the aisle and the 
insurance companies that they are 

going to create and protect a privileged 
class in America, the health insurance 
companies. They won’t be answerable 
to the law, and they will not have to 
provide the kind of medical protection 
that every family counts on in Amer-
ica. Time and again, as we have offered 
these amendments, the Republican ma-
jority has defeated them. It is true 
that two or three of them have crossed 
the aisle from time to time to join the 
Democrats, but never enough to make 
a difference. 

Sadly, that is how this debate is 
going to end. But it isn’t going to end 
today. This debate will continue be-
cause we are calling on American fami-
lies across this Nation to join us, to let 
the Senators on the other side of the 
aisle know that there are more impor-
tant things in this town than the 
health insurance industry. Let them 
realize that this is the only building in 
America where health insurance re-
form is a partisan issue, because in 
every house I have visited in Illinois, 
families have told me time and again, 
whether you are a Democrat, Repub-
lican, or independent, you are vulner-
able to an accident or illness that can 
leave you at the mercy of a health in-
surance clerk who will overrule your 
doctor and make a decision that can 
make your life miserable. That is what 
this is all about. 

Vice President GORE came up here 
today with a last-minute plea to the 
Members of the Senate to pass a bipar-
tisan bill to protect families. He told 
the story of a doctor who was working 
in the emergency room and a man 
came in and had a cardiac arrest before 
him. This doctor used a defibrillator 
and brought the man back to life. 
When the hospital turned in the 
charges, the HMO rejected him, saying 
it wasn’t an emergency, it was only a 
cardiac arrest. 

Let me tell you, this issue is not car-
diac arrest; it is alive and well, and we 
will continue to fight it. 

The PRESIDING OFFICER (Mr. BEN-
NETT). Who yields time? 

Mr. JEFFORDS. Mr. President, I 
yield the Senator from Texas 10 min-
utes. 

Mr. GRAMM. Mr. President, one of 
the frustrating things about this de-
bate is that when facts are established, 
our dear colleagues on the other side of 
the aisle continue to use information 
that has no foundation in fact and 
which, in fact, is at variance with the 
facts. So what I would like to do is to 
go through and present the facts, not 
as I would like to make them up, or as 
our colleagues may have made them 
up, but the facts in terms of the find-
ings of the Congressional Budget Of-
fice, the nonpartisan arm of Govern-
ment which does estimates on the basis 
of which we run Government. 

First of all, the CBO estimate which 
I have here says that the ultimate ef-
fect of the Kennedy bill would be to in-

crease premiums for employer-spon-
sored health insurance by an average of 
6.1 percent. That is not my number, 
that is the number of the Congres-
sional Budget Office. That converts 
into $72.7 billion of costs that will be 
borne by companies that pay insurance 
and employees that often match that 
expenditure. 

Senator KENNEDY has made headlines 
by saying we are talking about a ham-
burger a month. The reality is that the 
estimate of the Kennedy bill by Con-
gressional Budget Office is enough 
money to buy every franchise of 
McDonald’s in America. It is estimated 
that this cost will mean that 1.8 mil-
lion Americans will lose their health 
insurance. That is 1.8 million people 
who won’t have access to health care 
at least paid for by insurance of any 
kind. 

Our colleagues on the Democrat side 
of the aisle don’t seem very concerned 
about 1.8 million people losing their 
health insurance. But we are very con-
cerned. We looked at public opinion 
strategies nationwide poll of small 
businesses which asked what they 
would do if the Democrat bill were 
adopted and you could sue not only the 
HMO, or the health care provider, but 
sue the company that bought the in-
surance policy. The responses indicated 
that 57 percent of small businesses in 
America say that they either would be 
very likely to drop health insurance 
coverage, that is 39 percent, or some-
what likely, 18 percent. That is 57 per-
cent of the insurance for some 70 per-
cent of the working people in America 
that would be jeopardized by this bill. 
Yet, over and over and over again, we 
hear this talk as if there are no costs 
involved. 

Now our colleagues go on and on as if 
repeating something would make it 
true, by saying that their bill covers 
161 million people and our bill covers 48 
million people. The way Federal law 
and State law is structured, the federal 
government has jurisdiction over 48 
million people in terms of health insur-
ance under a Federal law called ERISA. 
My State has passed a comprehensive 
health care Bill of Rights. Maybe Sen-
ator BOXER would not support their 
Bill of Rights, but Senator BOXER 
would not be elected in Texas. I might 
not support the Bill of Rights in Cali-
fornia, but I probably would not be 
elected in California. 

The point is, who elected Senator 
BOXER to write health care policy for 
State insurance in Texas? Nobody in 
Texas elected her. Nor did they elect 
me for that purpose. If I wanted to 
write State insurance policy in Texas, 
I would have run for the Texas senate 
and not the U.S. Senate. 

So we have this absurdity that is 
stated over and over again that they 
are covering more people than we are. 
We are covering the people in America 
who are under Federal jurisdiction. 
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They are preempting State law in 
every State in the Union, and Senators 
who have never been to some States in 
the Union are dictating to them about 
the jurisdiction of their legislature. 
Yet, somehow it is suggested that I 
don’t care about people in Oklahoma. I 
care about people in Oklahoma so 
much that if the State has the power to 
write their own health care Bill of 
Rights—which they do in Oklahoma—I 
want them to write it. That is how 
much I care about them. But in that 
area where it is Federal jurisdiction, I 
want us to write it. 

In terms of continuity of care, if 
there has ever been any debate in his-
tory that could be referred to as some-
what contradictory of a previous posi-
tion, it is this. I want to remind my 
colleagues who today aren’t concerned 
about a 6.1-percent increase in the cost 
of health insurance, who aren’t con-
cerned about 1.8 million people losing 
their health insurance, who in 1994 
they were so concerned about double- 
digit health inflation—an inflation rate 
we would match if their bill passed, 
they were so concerned that they wrote 
the Clinton health care bill. And they 
were so concerned about medical neces-
sity that when they wrote it, here is 
what their medical necessity was: 

The comprehensive benefit package does 
not include an item or service that the na-
tional health board may determine is not 
medically necessary. 

Today they are jumping up and down 
about medical necessity. They want a 
doctor to choose. They want us to 
write in our bill that we are going to 
let the Federal Government define it. 
But when they wrote their health care 
bill in 1994, they said that a national 
board would decide. 

They talk about point-of-service op-
tion. But when they wrote their health 
care bill, if you didn’t join their health 
care collective, you would be fined 
$5,000. If your doctor prescribed a 
health treatment that was not ap-
proved by the Clinton administration, 
your doctor would be fined $50,000. And 
if they provided a health service that 
wasn’t prescribed and you paid for it, 
your doctor could go to jail for 15 
years. 

Now, that is how much they cared 
about all these things when they were 
trying to put America under socialized 
medicine. They were trying to do it be-
cause people were losing health insur-
ance, because costs were going up. 

Yet today they are trying to pass a 
bill that would drive costs up and that 
would deny people their health insur-
ance. 

Having spent all of this time answer-
ing all of this misinformation, let me 
spend the rest of my time saying a few 
things that I feel strongly about. 

No. 1, I have never been prouder of 
the Republican majority than I am 
today. I have never seen greater collec-
tive political courage than I have seen 
today. 

It would be very easy with all of this 
demagoguery about insurance compa-
nies, HMOs, health, consumers, and 
charts showing scores of HMO’s 12, con-
sumers 0. 

I remind you that our Democrat col-
leagues invented HMOs. TED KENNEDY 
in 1978 said: 

I authored the first program of support for 
HMOs that passed the Senate. Clearly HMOs 
have done their job. 

What is TED KENNEDY saying today? 
He loved them so much that he wanted 
to put the whole Nation under one run 
by the government. But, today, he is 
trying to kill HMOs. 

We are not trying to kill HMOs. I am 
not ashamed of that. 

I want to give people a choice so that 
if they don’t want to be in HMOs they 
can get out. We broaden their options. 
We give people the right to fire an 
HMO. 

Senator KENNEDY gives people the 
right to sue one. We guarantee people 
the right to see a doctor. He guaran-
tees the people the right to see a law-
yer. 

I am proud, when it has been so easy 
to demagogue this issue, that we have 
stood up for the interests of this coun-
try. 

We have written a very good bill. It 
cleans up the things in HMOs that 
needed to be cleaned up. But it doesn’t 
kill off the only mechanism we have to 
control costs. 

We provide tax deductibility for the 
self-employed. That will mean millions 
of people will get health insurance that 
do not have it today. 

We let people have medical savings 
accounts—a new, innovative way to let 
people choose their own doctor and 
control costs at the same time. 

I am proud of what we have done. It 
is easy to demagogue, but it is hard to 
lead. We have led, and America is going 
to benefit from our leading. 

Finally, let me say we have come for-
ward with a bill that works—a bill that 
works for people, a bill that holds down 
costs, a bill that promotes equality. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Nevada. 
Mr. REID. I yield 5 minutes to the 

Senator from North Dakota, Senator 
BYRON DORGAN. 

The PRESIDING OFFICER. The Sen-
ator from North Dakota. 

Mr. DORGAN. Mr. President, I guess 
my favorite Will Rogers quote is the 
old one that we all know. He said, ‘‘It 
ain’t what he knows that bothers me. 
It is what he says he knows for sure 
that just ain’t so.’’ 

I heard a lot of discussion today 
about facts and about whose side is 
right. In fact, we just heard the two 
stages of denial on the central argu-
ment of the Republicans against our 
real Patients’ Bill of Rights. 

The first stage is that States provide 
all of this protection, so we shouldn’t 

have to do it. And when informed the 
States don’t do it, they say, well, that 
might be true, but the States could do 
all of it if they wanted to. That is the 
second stage of denial, of course. 

Let me talk again about some of the 
people involved in this debate, if I 
might. This is, after all, fundamentally 
about patient care. It is not a debate 
about theory. 

I want to talk about Ethan Bedrick 
once again. This young boy pictured 
here was born under very difficult cir-
cumstances. During his delivery, the 
umbilical cord wrapped around his 
neck and consequently, he was born 
with cerebral palsy and a condition 
called spastic quadriplegia. He can’t 
get the rehabilitation services he needs 
to help him because his HMO says 
there is only a 50-percent chance of his 
being able to walk by age 5 and that 
chance is insignificant. The HMO 
called a 50-percent chance of being able 
to walk by age 5 a minimal benefit. His 
parents appealed and appealed. Guess 
who they appealed to—the same people 
who turned them down. 

We know that in 31 States there is no 
right to an independent, external ap-
peal. The Republican plan says that 
Ethan Bedrick and citizens in 31 States 
are denied coverage. Denied. That is 
the fact. Dispute it if you can, but 
those are the facts and they are stub-
born. 

Or what about Jimmy Adams. Jimmy 
Adams doesn’t have hands or feet 
today because his folks had to pass 
three hospital emergency rooms before 
they got to the fourth hospital where 
the HMO would pay for his emergency 
care. On the hour-long trip to the fur-
ther hospital, his heart stopped beat-
ing. They were able to revive him, but 
too much damage had already been 
done by the lack of circulation to his 
limbs. This young child lost his hands 
and feet due to gangrene. 

Our opponents say, young Jimmy 
Adams can stop at any emergency 
room under the Republican bill. Sorry; 
not true. The Republican bill doesn’t 
cover over 100 million people, and there 
are 12 States that have no protections 
with respect to emergency room care. 

With respect to Jimmy Adams, or a 
Jimmy Adams of the future, the Re-
publican plan says this: Denied. 

What about this young fellow born 
with a severe deformity? Dr. Greg 
Ganske, our Republican colleague over 
in the House, does reconstructive sur-
gery. He surveyed his colleagues, and 
50 percent of them had HMOs deny re-
constructive surgery for young pa-
tients with birth defects such as this. 

Here is the picture Dr. Ganske used 
when he described the kind of cir-
cumstances these children live with. 

What about an appeal for this young 
fellow? What about the access to the 
specialist services needed? The Repub-
lican plan says ‘‘denied’’ to this young 
child—denied. Under the Republican 
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plan—and in 38 States—there is no pro-
vision for access to specialists for re-
constructive surgery. 

Those are the stubborn facts. 
Let me show you the bright morning 

of hope for a young child who was born 
with a cleft lip who has had access to 
the appropriate reconstructive surgery. 
This is the same child I just showed 
you. 

Here is the way this child looks with 
reconstructive surgery. What a world 
of difference this makes in a young 
child’s life. 

This is called patients’ rights. 
Some say it doesn’t matter; we don’t 

need it. We say these rights are critical 
to the health of the people in our coun-
try. This is about children, men, 
women, families. 

Would anyone in here, if this were 
your son or daughter or your parent, 
really stand up and say let the States 
protect his or her. Would you really 
vote against these basic protections, 
such as access to specialists, if it were 
your child’s health on the line? You 
know the answer to that. Of course, 
you wouldn’t. 

We just heard a fill-in-the-blank 
speech from about three people. You 
could fill in the blank. Over and over, 
in debate after debate, year after year, 
the subject changes, but the mantra re-
mains the same: Let the States do it. 

During the debate to create Medicare 
we heard the same thing: We don’t need 
Medicare; let the States do it. 

On minimum wage—Let the States 
do it. 

On protections for residents of nurs-
ing homes—Let the States do it. 

On efforts to create a safer workplace 
or prevent child labor—Let the States 
do it. 

That speech has been given in this 
Chamber for 150 years, and it is so 
tired, rheumatoid, and calcified that I 
don’t want to hear it anymore. 

We have had to fight for every step, 
for progress on such issues as creation 
of the Medicare program, a safe work-
place, and minimum wage. Tonight we 
are fighting for something called a Pa-
tients’ Bill of Rights. All along the 
way, we see people digging in their 
heels saying for lots of reasons that 
they don’t want to do it. 

We need to do it for these children. 
No longer shall we deny them the 
rights they deserve in our health care 
system. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. REID. Mr. President, I yield 5 
minutes to the Senator from North 
Carolina, JOHN EDWARDS. 

The PRESIDING OFFICER. The Sen-
ator from North Carolina. 

Mr. EDWARDS. Thank you, Mr. 
President. 

Mr. President, actually for almost 20 
years before I came to the Senate, I 
had an opportunity to see firsthand 
what insurance companies do to people 
because of the type of work I did. 

What I saw was they take people’s 
money. They deny them coverage when 
they need it, and when they need them 
the worst, they are never there. 

What I have seen on the floor of the 
Senate for the last week is what insur-
ance companies do in Washington. 

What they do is this: They make cer-
tain that the power in the health care 
industry in this country remains with 
them. 

They have done that in a remarkably 
effective way. It has been extraor-
dinary to watch what has happened 
over the course of the last week. 

It boils down to—at least, to me as a 
first-time observer of this—a very sim-
ple fact. On the floor of the Senate this 
week, insurance companies have won 
and the American family has lost. The 
children, parents, and members of 
American families have lost and the in-
surance companies have won. This is 
what has happened. 

No. 1, insurance companies cannot be 
held accountable. They absolutely can-
not be held accountable. They have 
done everything they can do to make 
sure that occurs. The reason for that is 
very simple. I have listened to my col-
leagues on the other side argue with 
great emotion that we want to turn 
health care over to lawyers. 

Exactly the opposite is true. This is 
why. What happens, in every amend-
ment, in every single bill—including 
the underlying bill offered by the other 
side—this language appears: ‘‘when 
medically necessary and appropriate 
under the terms and conditions of the 
plan.’’ That language is the killer lan-
guage. It is the language the insurance 
companies need, that they desperately 
want, and that they have gotten. It is 
the language that is going to remove 
any power from any patient or any 
family or any doctor in America as a 
result of what is passed on the floor. 

The reason they are wrong about law-
yers is because the plans control. 
Under what has passed during the 
course of this week, the plans always 
control. They control what benefit pa-
tients receive to begin with; they con-
trol what patients can appeal; they 
control what happens on appeal. 

I ask the American people: Who do 
you believe writes these plans for the 
big HMO companies of America? Who 
do you think writes these plans? Law-
yers. Their teams of lawyers write 
these plans. 

When we leave the floor tonight, 
starting tomorrow, everything that is 
passed will be handed to the HMOs; the 
very first thing they will do is get in 
their cars and drive down to their big 
law firms and hand these over to the 
lawyers and the lawyers will go to 
work. What the lawyers are going to do 
is write health care plans that make 
absolutely certain the insurance com-
panies have total control over what 
happens, they have control over the 
initial benefit, they have control over 

the appeals process, and that they can-
not, under any circumstances, be held 
accountable. 

Mr. REID. Will the Senator yield? 
Mr. EDWARDS. Yes. 
Mr. REID. It appears what the Sen-

ator has said as an experienced trial 
lawyer from the State of North Caro-
lina, the lawyers will be under the con-
trol of the insurance companies? 

Mr. EDWARDS. That is absolutely 
true. These are lawyers hired by the in-
surance companies. 

Mr. REID. The talk of the lawyers 
controlling what is going to happen 
with the Patients’ Bill of Rights is a 
flip-flop. The lawyers will control what 
goes on with health care in America as 
a result of what has happened here, is 
that right, because the patients have 
lost and the insurance companies have 
won? 

Mr. EDWARDS. Absolutely. 
What will happen is that the lawyers 

will write the plans, and under every 
single thing we have passed during the 
course of this week, the plan controls; 
the insurance company controls. 

If anyone thinks for a minute that 
the lawyers who are hired by these in-
surance companies are not going to 
write the plans in a way that protects 
the plan and the HMOs and never pro-
tects the patient, they are living in 
never-never land. That is exactly what 
will happen. 

As a result, in its simplest terms, the 
insurance company and their team of 
lawyers have won this battle. The pa-
tients have lost. 

One last thing. We have heard lots of 
talk about cost from the other side. 
That is a false argument. It is a false 
argument for a simple reason. No. 1, 
what will happen under our real Pa-
tients’ Bill of Rights is that we get pa-
tients to emergency rooms, to special-
ists, to the doctors who they really 
need to see as quickly as possible. That 
has an extraordinarily important cost 
effect, which is they get treated more 
quickly, their condition and disease is 
diagnosed more quickly, and as a result 
the long-term costs associated with 
that are reduced. 

Our bill will reduce costs over the 
long haul. It will absolutely reduce 
costs when the long-term expenses and 
costs are considered. 

Second, when an HMO or health in-
surance company acts recklessly and 
irresponsibly and a child, for example, 
is severely injured and that child in-
curs millions and millions of health 
care costs over the course of his or her 
lifetime, the health insurance will not 
be held accountable. No way are they 
held accountable. Those costs—the mil-
lions and millions of dollars—don’t go 
away. 

The question is, Who pays? The 
American people pay. The American 
taxpayers pay. They pay through Med-
icaid. That is the only way those costs 
will be paid. Instead of an HMO being 
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responsible for paying, the American 
taxpayer pays. The people listening to 
this pay. 

Mr. REID. I yield 2 minutes to the 
Senator from California. 

Mrs. BOXER. Mr. President, we are 
in the final inning, so it is time to 
bring out the scoreboard. 

HMOs, 12; patients, zero. It is a shut-
out. On every amendment, patients 
have lost and the HMOs have won. Mr. 
President, 12–0 and counting. 

The Republican bill will pass. It is a 
bill supported by the insurance indus-
try. It is a bill supported by the HMOs. 

This is what it leaves out: It leaves 
out OB/GYNs for women, the right to a 
specialist, the right to an emergency 
room, the right to a clinical trial for 
every fatal disease, the right for all 
Americans to be covered—70 percent of 
Americans are not covered in the Re-
publican bill. It leaves out the right to 
hold HMOs accountable if they kill 
you, if they maim you, if they hurt you 
or any member of your family. 

The Republican bill is a shutout. The 
American people are shut out from any 
protections. Patients are shut out. De-
cency and fairness are shut out. And 
the HMOs will continue to put their 
dollar signs ahead of our vital signs. 

We will not give up. The innings may 
be over on this particular battle, but 
we are going to be here. We will be here 
for several more years and we will fight 
this. As Senator DORGAN said, a lot of 
these fights took a long time. It took a 
long time to get Medicare. There were 
fights from the other side of the aisle 
that it was a horrible idea to give sen-
ior citizens coverage. 

I could go back in history. We will be 
on the right side of history because we 
are fighting for what is right for the 
patients of this country, for the people 
of this country. It has been a good de-
bate. I am glad we have had it. I think 
it does show the difference between the 
parties. I think we are very open and 
honest about our differences. I am 
proud to stand on this side of the aisle 
on this Patients’ Bill of Rights. 

Mr. REID. Mr. President, I yield the 
final 4 minutes to the person who of-
fered this amendment with Senator 
KERREY, the junior Senator from the 
State of Maryland, BARBARA MIKULSKI. 

Ms. MIKULSKI. Mr. President, it has 
been interesting to me that during the 
two hours I have been here, in the time 
allocated to this amendment, no one 
from the other side has debated the 
merits of the Kerrey-Mikulski amend-
ment. 

We have heard about the health care 
plan, we heard about Mrs. Clinton’s 
health plan, but no one challenged the 
fact that the American people should 
have continuity of care. Just because a 
business changes their insurance com-
pany, you should not have to change 
your doctor. 

Also, we heard a great deal about the 
States—let the States do it. I bring to 

the attention of my colleagues, only 22 
States have a continuity-of-care provi-
sion; 28 States do not. So, 28 States are 
vulnerable to the lack of a continuity- 
of-care provision. 

Also, all 50 States have a Constitu-
tion. So why should we have one our-
selves? Why should we have one? The 
reason we have a Federal Constitution 
is that we are one nation under a law 
that should protect all American peo-
ple and we also have a Federal Con-
stitution that we love and cherish be-
cause we have a Bill of Rights. 

Imagine if we were still waiting for 
the 14th amendment, if we were doing 
it one State at a time. Imagine if we 
women had gotten the right to vote, if 
we had done it one State at a time. Do 
you think the railroads would have let 
us have the direct vote by the people of 
the Senate? No; I think we would still 
be choo-choo-ing along under the old 
system. 

Let’s talk about the cost. I think 
that is a fallacy in the argument. This 
Congress is going to debate in the next 
week or two a tax bill that could 
plunge us into a deficit. Sure, we think 
we have a surplus, but it is a promis-
sory note surplus; it is not a guaran-
teed surplus. So while we are going to 
talk about cost, just wait until we 
start talking about that tax bill. 

The other thing is, we did not hesi-
tate to pass the national ballistic mis-
sile system. I will tell you something. 
My constituents in Maryland are more 
at risk for their lives and safety from 
insurance gatekeepers preventing them 
from having access to the medical care 
they need than they are of some mis-
sile striking us in Baltimore, Crisfield, 
Hagerstown, or all around the State, or 
this country. 

So let’s not talk about cost. And let’s 
not invent phony arguments. Let’s go 
back to what we are debating, the 
Kerrey-Mikulski amendment that says 
let’s provide continuity of care. It is 
very straightforward. It would allow 
for a transition that, when a doctor is 
no longer included as a provider under 
a plan, or employers change plans, it 
would provide 90-day transitional care 
for any patient undergoing an active 
course of treatment with a doctor. 

That means if you have diabetes, it 
means if you have high blood pressure, 
it means if you have glaucoma, that 
you can at least have a transition plan 
to have someone meet your needs. 

Then we make three exceptions. We 
make them for pregnancy, we make 
them for terminal illness, and we make 
them for someone who is institutional-
ized. 

A patient who is dying should not 
have to change a doctor in the last 
days of his or her life. If you are preg-
nant, I think you ought to have the 
doctor through post-partum care that 
is directly related to delivery. That’s 
what we are fighting for today, and I 
hope we pass this amendment. I yield 
the floor. 

Mr. JEFFORDS. I yield 3 minutes to 
the Senator from Alabama. 

Mr. SESSIONS. Mr. President, I just 
want to say something and get it off 
my chest. It is offensive to me, and al-
most demeaning to this Senate, for 
people who disagree with the work that 
has been done by people such as Dr. 
BILL FRIST, and Senator COLLINS from 
Maine, and Senator JEFFORDS, who 
worked hard on this bill, to suggest 
that they are bought and paid for by 
insurance companies and HMOs. 

I haven’t talked to an HMO, but I 
have talked to some people who are 
concerned about expanding costs of 
health care. It is Alabama businesses. 
We had the Business Council of Ala-
bama in my office just a few days ago, 
a group of them. It is the biggest group 
in the State. The first thing they said 
was: JEFF, please don’t vote for some-
thing that is going to skyrocket health 
care costs. We are afraid of that. We 
have already got an 8-percent inflation 
cost increase predicted for next year; 8 
percent already. You vote on a bill, the 
Kennedy bill, with 6 percent more? 
Please don’t do that. We can’t afford to 
cover our employees. They are going to 
lose health care. 

And the numbers back that up. This 
is what we are about. 

It offends me to have it suggested 
that some insurance company is here— 
HMOs are not even here, that I have 
observed. They do not care what the 
rules are. You tell them what the cov-
erage is, what the rules are, and they 
will write the policy and up the pre-
mium to pay for it. And working Amer-
icans are going to pay for it. That is 
what is really unfair to me. 

For Senators to suggest that there is 
a scorecard and only truth and justice 
and decency and fairness occur when 
her amendment is voted on? We have 
amendments. This whole bill mandates 
and controls and directs HMOs on be-
half of patients. Everything that is in 
it, that is what it does. Some just want 
to go further, and whatever you do is 
never enough. There is always another 
amendment to go further. 

It is a sad day when we have a group 
of fine Americans who worked on this 
legislation for 2 years or more, to 
present a bill that is coherent, that im-
proves and protects the rights of people 
who are insured to a degree that has 
never happened before, and have them 
accused of being a tool for some special 
interest group. It is just not so. The 
Members on the other side know it, and 
they ought not to be saying it. It is 
wrong for them to do so. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Vermont. 
Mr. JEFFORDS. Mr. President, I 

yield 3 minutes to the Senator from 
Tennessee. 

The PRESIDING OFFICER. The Sen-
ator from Tennessee. 

Mr. FRIST. Mr. President, I want to 
comment on the process. We have seen 
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pictures of infants with various med-
ical challenges that I need to clear up. 
It keeps coming back and back again. 
The example of cleft palate is being 
used over and over. I want to dem-
onstrate, to help educate our col-
leagues, because obviously it is not 
coming through what is in the bill, 
what will be in the final bill tonight. 

No. 1, let’s just say the baby is born 
with a cleft palate, which is a defect in 
the upper part of the mouth. The doc-
tor recommends surgery, regardless of 
what is in the health plan. The HMO 
contract says ‘‘cosmetic’’ surgery is 
not covered. 

So the medical claim is made. The 
doctor and the patient say: Yes, this 
thing is medically indicated. The plan 
has written down that cosmetic sur-
gery is not indicated. So they say: We 
want to do something about it. 

Today they have to throw up their 
hands. There is nothing they can do. 
That is why we need a Patients’ Bill of 
Rights. What happens? We have an in-
ternal review built into the plan. So if 
there is a disagreement, the doctor and 
the patient disagree with the plan, 
there is a process, for the first time for 
most of these plans, for internal re-
view. They may have other physicians 
who are affiliated with the plan mak-
ing that decision. Let’s just say they 
came up with an adverse decision. Basi-
cally, the second opinion inside the 
plan, the internal review, said: No; I 
am with the plan. We are still not 
going to cover it. 

Well, is it eligible, or is it not, for ex-
ternal review? Remember the external 
review plan. You have the managed 
care company; you have the entity 
that is government regulated; State, 
Federal, Department of Health and 
Human Services regulates this entity. 
This entity appoints an independent 
doctor, a medical specialist, if nec-
essary, to do the review: Is it eligible 
or is it not? 

The key worlds are, ‘‘Is there an ele-
ment of medical judgment?’’ There 
clearly is, because you have a doctor 
saying that cleft palate needs to be re-
paired. So automatically—and that is 
the trigger—it goes to an independent 
external review. 

We have heard a lot of people say it 
is not independent. It is pretty inde-
pendent if you have a managed care 
company, you have an entity that is 
government regulated here that is un-
biased—the words are actually in the 
plan—appointing an independent re-
viewer, who is a doctor. Or, if it hap-
pens to be a chiropractor of concern— 
it can be a chiropractor, I might add, 
who is independent, a specialist in the 
field, who makes the final decision. 

In the independent external review, 
the reviewer makes an independent 
medical determination made on a 
whole list of things that we have in 
there—not just what the plan con-
siders, but best medical practice, gen-

erally accepted medical practice, the 
peer reviewed literature, the best prac-
tices out there, what his colleagues are 
doing—and then a decision is made and 
whatever decision is made, it is bind-
ing. It is binding on the plan. 

Let’s just say it is binding on the 
plan, so let’s have ‘‘repaired’’ here. 
Let’s say the plan says, ‘‘We are still 
not going to do it. I don’t care what the 
reviewer says.’’ You are going to see in 
the final bill that they have to do it. If 
they do not do it in a timely fashion— 
I want everybody to read the bill—they 
are going to be fined. 

Mr. President, I ask for an additional 
2 minutes. 

The PRESIDING OFFICER. The Sen-
ator is recognized for an additional 2 
minutes. 

Mr. FRIST. I thank the Chair. 
So the decision has been made by the 

independent reviewer, and it is binding 
on the plan that you do the repair, that 
it is medically necessary and appro-
priate. The plan has to do it. We are 
still worried. What about that plan, if 
it just doesn’t want to do it? Basically, 
what we have are penalties that are 
built in the bill. They have to do it, 
they have to do it in a timely fashion, 
and if they do not they are fined 
$10,000. Not only that, if they are fined 
$10,000 and still don’t do it, imme-
diately you can go to somebody else 
and have it repaired. And who is going 
to pay for that? The initial plan. 

To me, that is the way the process 
works. You have an independent re-
viewer. You guarantee the patient gets 
that repair in a timely fashion, if in 
that independent review it is thought 
to be medically necessary and appro-
priate, regardless of what the HMO 
contract says. 

Internal appeals, external appeals, 
independent reviewer with penalties 
built in if that is not carried out in a 
timely fashion, and the guarantee that 
the care can get done because you can 
go, even have a third party do it and 
charge it back to the initial plan—un-
biased, independent, internal, external 
appeals, and that is the accountability 
provisions that are built into this bill. 
I am very proud of the fact it is there. 
It will change the way medicine is 
practiced by managed care. 

I yield the floor. 
Mr. DORGAN. Will the Senator 

yield? 
Mr. NICKLES. Mr. President, how 

much time do we have remaining? 
The PRESIDING OFFICER. The Sen-

ator has 2 minutes 35 seconds. 
Mr. KENNEDY. Just for a question, 

may I yield a minute to Senator DOR-
GAN? 

Mr. NICKLES. Yes. Sure. 
Mr. DORGAN. I just wanted to ob-

serve for one moment, I listened to the 
presentation. That presentation works 
with respect to the people who are cov-
ered. But there are 120 million who are 
not covered. If one says those who are 

not covered are covered by a State, we 
must point out that 38 States do not 
have provisions that guarantee access 
to specialists. I want to make the 
point. 

Mr. FRIST. Say again, covered by 
that? 

Mr. DORGAN. There are 120 million 
people, roughly, not covered. And we 
have 38 States—if the proposition is 
‘‘but if we don’t cover them in our bill, 
the States do,’’ there are 38 States that 
do not cover them either. 

Many of these children will simply 
not have access to a specialist. Those 
are the facts. 

Mr. FRIST. May I respond on his 
time? This is a critical point because 
we have been debating scope. It is very 
important for the American people to 
understand and for our colleagues to 
understand that scope, and when it 
comes to accountability, the internal 
and external appeals, the independent 
reviewer does not just apply the 48 mil-
lion people not covered by the States. 
It is covered by people who are both 
ERISA covered, federally regulated, as 
well as the States, and it is important 
my colleagues understand that because 
that is a huge part of our bill. In many 
ways, it is the heart of our bill for the 
appeals process, the accountability, 
what I just went through, both ERISA, 
federally regulated plans, and State 
plans. That is why it is so hard, in the 
last hours of this debate when it is so 
misunderstood what is in this plan. 
That is why I tried to go through it 
very clearly. It covers all 124 million 
people. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Oklahoma. 
Mr. NICKLES. Mr. President, how 

much times remains? 
The PRESIDING OFFICER. Two 

minutes 21 seconds. 
Mr. NICKLES. Mr. President, I appre-

ciate the clarification made by our col-
league from Tennessee. My colleague 
from Tennessee said we have this ap-
peal process which applies to all plans, 
State-regulated plans as well as feder-
ally regulated plans, and that is very 
important. For people to say this 
would not have an appeal process, it 
would not apply to them, they are ab-
solutely wrong. Any employer plan in 
the country would, from the internal 
and external appeal under the bill 
which hopefully we will be passing 
shortly. 

For the information of our col-
leagues, we are going to be voting in 
the next minute or two on the pending 
amendment, and then we will take 
final action on the substitute that will 
be offered by Senator LOTT and myself 
and others. We expect to be voting on 
that, just for the information of our 
colleagues, by 8:15, hopefully no later 
than 8:30. We are going to be wrapping 
this up. 

I have one final comment. I urge my 
colleagues to vote no on the pending 
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amendment. The pending amendment 
deals with continuity of care, all of 
which we support, but it tells the 
States: We don’t care what you are 
doing. It is another one of these exam-
ples of we know better, we can define 
continuity of care better from Wash-
ington, DC, than the States. That is a 
serious mistake. 

In addition to overruling State laws, 
it also takes away an existing right 
under ERISA. It eliminates injunctive 
relief which would apply to everybody 
in the plan. It eliminates class action 
and injunctive relief on page 8 in the 
amendment. I do not know why they 
put it in. It is wrong. It is in the 
amendment. A person can go to court 
and say: I am entitled to the benefit 
under the plan, and the judge can 
agree, but the court can only agree for 
that one individual. It cannot agree for 
all the participants in that plan. That 
is a violation of current law which 
takes away rights in existing law. It is 
a serious mistake and should not be al-
lowed. I urge my colleagues to vote no 
on the underlying amendment. 

I yield back the remainder of our 
time. I ask for the yeas and nays on the 
amendment. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There appears to be a sufficient sec-
ond. 

The yeas and nays were ordered. 
The PRESIDING OFFICER. The 

question is on agreeing to amendment 
No. 1253. The yeas and nays have been 
ordered. The clerk will call the roll. 

The legislative assistant called the 
roll. 

The PRESIDING OFFICER (Mr. SES-
SIONS). Are there any other Senators in 
the Chamber desiring to vote? 

The result was announced—yeas 48, 
nays 52, as follows: 

[Rollcall Vote No. 209 Leg.] 

YEAS—48 

Akaka 
Baucus 
Bayh 
Biden 
Bingaman 
Boxer 
Breaux 
Bryan 
Byrd 
Chafee 
Cleland 
Conrad 
Daschle 
Dodd 
Dorgan 
Durbin 

Edwards 
Feingold 
Feinstein 
Graham 
Harkin 
Hollings 
Inouye 
Johnson 
Kennedy 
Kerrey 
Kerry 
Kohl 
Landrieu 
Lautenberg 
Leahy 
Levin 

Lieberman 
Lincoln 
Mikulski 
Moynihan 
Murray 
Reed 
Reid 
Robb 
Rockefeller 
Sarbanes 
Schumer 
Snowe 
Specter 
Torricelli 
Wellstone 
Wyden 

NAYS—52 

Abraham 
Allard 
Ashcroft 
Bennett 
Bond 
Brownback 
Bunning 
Burns 
Campbell 
Cochran 
Collins 
Coverdell 
Craig 
Crapo 

DeWine 
Domenici 
Enzi 
Fitzgerald 
Frist 
Gorton 
Gramm 
Grams 
Grassley 
Gregg 
Hagel 
Hatch 
Helms 
Hutchinson 

Hutchison 
Inhofe 
Jeffords 
Kyl 
Lott 
Lugar 
Mack 
McCain 
McConnell 
Murkowski 
Nickles 
Roberts 
Roth 
Santorum 

Sessions 
Shelby 
Smith (NH) 
Smith (OR) 

Stevens 
Thomas 
Thompson 
Thurmond 

Voinovich 
Warner 

The amendment (No. 1253) was re-
jected. 

Mr. LOTT. Mr. President, I move to 
reconsider the vote. 

Mr. NICKLES. I move to lay that mo-
tion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. LOTT addressed the Chair. 
The PRESIDING OFFICER. The ma-

jority leader is recognized. 
UNANIMOUS-CONSENT AGREEMENT—AMENDMENT 

NO. 1251 
Mr. LOTT. Mr. President, I ask unan-

imous consent to vitiate the yeas and 
nays on the pending amendment No. 
1251, as amended. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. GRAHAM. Reserving the right to 
object, could I add a further statement 
to that unanimous consent request? 

Mr. LOTT. Fine. 
Mr. GRAHAM. I ask unanimous con-

sent to be able to offer an amendment 
at this time. 

Mr. LOTT. We have to object to that. 
The PRESIDING OFFICER. Objec-

tion is heard. 
The amendment, as amended, was 

agreed to. 
The amendment (No. 1251), as amend-

ed, was agreed to. 
AMENDMENT NO. 1254 TO AMENDMENT NO. 1232 

(Purpose: Providing legislation to improve 
the quality of health care, protect the doc-
tor-patient relationship, augment patient 
protections, hold health care plans ac-
countable, and expand access to health 
care insurance throughout the country) 
Mr. LOTT. Mr. President, I send an 

amendment to the desk and ask for its 
immediate consideration. 

The PRESIDING OFFICER. The 
clerk will report. 

The assistant legislative clerk read 
as follows: 

The Senator from Mississippi [Mr. LOTT], 
for himself and Mr. NICKLES, proposes an 
amendment numbered 1254 to amendment 
No. 1232. 

Mr. LOTT. Mr. President, I ask unan-
imous consent that reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(The text of the amendment is print-
ed in today’s RECORD under ‘‘Amend-
ments Submitted.’’) 

UNANIMOUS-CONSENT AGREEMENT 
Mr. LOTT. Mr. President, I have con-

sulted with the Democratic leader, 
Senator DASCHLE, on this next unani-
mous consent request. I know Members 
will be interested in this. 

I ask unanimous consent that the 
vote occur on passage of S. 1344, as 
amended, at 8:20 this evening, with the 
Lott substitute and amendment No. 
1232 having been agreed to and not-
withstanding paragraph 4 of rule XII 
and the consent agreement of June 29, 
1999. 

I further ask that the time between 
now and 8:20 be equally divided be-
tween the two leaders, or their des-
ignees. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. LOTT. Mr. President, that hav-
ing been agreed to, the final vote will 
occur at 8:20, with the time equally di-
vided between now and then. So Sen-
ators who want to participate should 
be prepared to be here to be involved in 
the debate. Those who want to get sup-
per at this point, now is the time to do 
it. 

Having said that, I want to go ahead 
and make my statement on this sub-
stitute package at this time. Then I 
will yield to the assistant majority 
leader, Senator NICKLES, who will di-
vide the balance of our time between 
Members on our side of the aisle who 
wish to speak on the final package. 

I think we have had a really good de-
bate on this issue. We have been on it 
4 full days now, into the night on Mon-
day, Tuesday, Wednesday, and now 
Thursday. There have been a number of 
amendments offered. Some of them 
have passed and some have failed. But 
I think it has been handled quite well 
on both sides of the aisle. I believe we 
are now ready to finish the debate and 
get to final action on this legislation. 

I thank the floor managers for the 
good work they have done. Senator 
NICKLES and Senator JEFFORDS on our 
side have been ably assisted by a num-
ber of our colleagues who have spent 
long hours on the floor, including Sen-
ators FRIST, COLLINS, and a number of 
others. Senator REID has done an excel-
lent job as the whip on the Democratic 
side of the aisle, working with Senator 
NICKLES on behalf of the leaders to 
make sure time has been handled prop-
erly, and working out the charts on 
what amendments would be offered 
when, which has proven not to be an 
easy task, but one they have done a 
great job on. 

Of course, I have enjoyed the ex-
changes that involved Senator KEN-
NEDY and sometimes Senator GRAMM. 
It has been interesting, and I guess we 
can say elucidating in some respects. I 
also thank the task force on our side 
that has worked for a year and a half 
on this issue to make sure we were 
ready to go with an alternative, or to 
go with a solution to the problems we 
found in this area. They have done ex-
cellent work. Again, this task force 
was chaired by Senator NICKLES. Other 
members were Senators ROTH, GRAMM, 
COLLINS, FRIST, GREGG, SANTORUM, 
SESSIONS, ENZI, and HAGEL. 

There has been a lot of great work by 
those members of the task force and 
members of the Health Committee who 
spent a lot of time and participated in 
the debate that has gone forward. I 
have really learned to appreciate the 
statement I heard on the floor earlier, 
that with Dr. FRIST, you really don’t 
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need a second opinion. He has done a 
great job. Sometimes it has been hard 
to understand for those of us who have 
not been in the medical profession. I 
appreciate that. 

I think it is time we moved forward. 
We have done good work. Let’s report 
out this legislation and go to con-
ference and let’s get a result. 

There are certain things patients do 
need in America. Consumers do need 
some guarantees. I could go through a 
list of areas where there are problems, 
and I am going to go over the solutions 
we have here. I think the worst thing 
we can do now is to not wrap this up 
with a concluding favorable vote. 

Now, there are some who will say the 
President will veto this bill. When we 
passed the missile defense bill, the 
word was: I will veto it. But we worked 
it out and he signed it. It was the same 
thing on education flexibility. The 
word was, you have language in here on 
the Individuals With Disabilities Edu-
cation Act and we thought we should 
meet our commitment there before we 
spent money on a lot of other pro-
grams. In the end, we worked out the 
disagreements and the President signed 
education flexibility. 

Today, for the first time in history, 
enrolling, signing of a bill was done by 
Senator THURMOND and by the Speaker, 
and it was sent by Internet to the 
White House—the Y2K liability bill. It 
came out of committee on a partisan 
vote, but some Democrats worked with 
all of the Republicans and we got a bill 
through the Senate. It took us three 
tries. We were told the President would 
veto this bill, but he is going to sign 
the bill. 

The point is, to the President and to 
those of you who haven’t supported the 
Republican position on this Patients’ 
Bill of Rights Plus, work with us. If 
you want to get something done, let’s 
make it happen. If you want an issue, 
you have got enough votes, you will 
have issues; so will we. And then what? 
Is America going to be better off? No. 
Let’s get results. We have done that in 
the past on other issues related to 
health. So I challenge our Democratic 
friends to join us in this effort. 

This is the main event. We have gone 
through a number of votes and we have 
had our debate on these amendments. 
But now we are dealing with a com-
prehensive package that the task force 
has developed on the Republican side of 
the aisle, and it will strengthen the 
rights of patients and improve the way 
HMOs work, without wrecking the 
American health care system. 

The American people don’t want the 
Federal Government to take over 
health care. They don’t want that. 
They don’t want bureaucrats making 
the decisions, and they don’t want it 
being determined by a bunch of law-
suits. But they do want some action to 
clarify and solve some of the problems 
we have. 

Make no mistake about it, the 
version of this bill that we have offered 
is far superior to the Democratic bill, 
which I believe contains a lot of bad 
policy. It is dangerous in many re-
spects: dangerous because, under the 
guise of humanitarian concerns, it 
would drive into the ranks of the unin-
sured some 1.8 million Americans; dan-
gerous because, under its compas-
sionate rhetoric, it would threaten the 
ability of most small businesses to pro-
vide health insurance to their employ-
ees; dangerous because it would place 
the scalpels of litigation into the hands 
of the trial lawyers and virtually invite 
them to carve up the Nation’s health 
care system. 

I don’t believe the American people 
want that. The system is not perfect. 
HMOs are not perfect, although the 
quality of their care, as every other 
consumer product, can vary tremen-
dously from one group to another, from 
one region to another. In my own State 
of Mississippi, we only have about 5 
percent of our health care that is pro-
vided by managed care organizations— 
5 percent. 

So we have a very different view and 
set of concerns than do some of the 
other States where there is a lot more 
activity in this area. 

If there is one thing we have learned 
from the downfall of the Clinton health 
package in 1994, it is this: The Amer-
ican people don’t want the Government 
to control health care. They do want 
solutions, though, to some of the real 
problems that exist, such as port-
ability, which we did deal with. They 
want us to recognize the problems 
where they really exist, but they don’t 
want political grandstanding in Wash-
ington to imperil the highest quality 
health care in the world. 

I heard it said yesterday on the floor, 
‘‘Health care in America is in real 
trouble.’’ There are concerns about the 
evolution that is occurring. 

But health care in America is still 
the best that the minds of men have 
conceived. 

My mother is alive today because of 
medical procedures. She is on her third 
pacemaker. She is doing fine. If her 
knees would hold up, she would still be 
out looking for a date. 

And the pharmaceuticals and the 
medicines they make are miracle 
drugs. 

We should not kill the goose that laid 
the golden egg. 

Can we improve it? Can we work with 
all those involved in the system to 
make it better. We can do that. That is 
what we are doing today. 

I hate to think where we would be if 
the Congress, 20 or 30 years ago, had at-
tempted to micromanage health care 
the way this Democratic legislation at-
tempts to do now. 

I wonder if we would, today, have the 
non-invasive surgery, the miracle 
drugs, the sophisticated diagnostics 
that we all take for granted. 

If the Government moved in and said 
we are going to start dictating this and 
say what you can do, what you can’t 
do, and when you can do it, we would 
have a loss of that entrepreneurial, 
dramatic innovation and spirit that we 
have had in health care in America 
today. 

The Congress should not imperil the 
continuing transformation of American 
medicine. Will it be different in 10 
years? You bet it will. So will life in 
America. It is happening so fast that it 
is breathtaking. 

It is not our job to control or dictate 
that transformation. 

Our job is to find ways for more 
Americans to have broader access to 
those innovations in health care. 

That is precisely the point of our Re-
publican Patients’ Bill of Rights Plus. 
We want to give more clout to health 
care consumers while, equally impor-
tant, making it easier for families to 
get insurance. They will have a choice. 
They decide for themselves how they 
are going to get this care. 

All the consumer rights in the world 
don’t matter an aspirin if you aren’t 
able to become a consumer. That’s why 
our Republican bill creates new oppor-
tunities for uninsured Americans to 
buy into the health care system. 

For starters, our bill makes all 
Americans eligible for medical savings 
accounts, not just the 50,000 currently 
allowed in a pilot program. 

Give people that option to get into a 
medical savings account and to make 
the choice as to how they will use it. 
And give them the reward. If they 
don’t have to spend it, they get to keep 
it. What a great American idea. 

We offer full deductibility for health 
care costs. That alone will make insur-
ance more affordable for 16 million 
Americans. 

That is the way to go. We should 
make it deductible—not just for the 
self-employed, although we ought to do 
that, but for all of them. That would 
solve the problem of a lot of these 
small business men and women who 
can’t afford to provide the coverage for 
their employees. Let them deduct the 
cost when they choose what they want. 

We provide full deductibility for self- 
employed persons, so these 3.3 million 
hard-working people, and their families 
will have the same tax break that big 
business has. At least 132,000 house-
holds will be able to afford health cov-
erage with this provision for the first 
time. 

At every point, our approach is to ex-
pand access to health care. That is our 
greatest contrast with the other pack-
age that has been offered by Senator 
KENNEDY and Senator DASCHLE. 

It is worth repeating. 
If we went with their proposal, it 

would result in the loss of insurance 
for an estimated 2 million people. 

That is far too heavy a price to pay 
for some of the things we have argued 
about this week. 
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This bill, the substitute amendment I 

am offering, is the main event of the 
debate of health care this week. 

For the 48 million Americans whose 
health care plans are not protected by 
existing State regulations—that is a 
critical point—it will provide these 
things. 

I want to emphasize that. The bill we 
are about to vote on will provide these 
things: 

Guaranteed access to emergency 
room care; 

Direct access to OB/GYN without 
prior authorization; 

Direct access to pediatrician without 
prior authorization; 

Better continuity of care if your doc-
tor leaves a health plan; 

Guaranteed access to specialists; 
Improved access to medications; 
Protection of decisionmaking by doc-

tors and patients; 
And, very importantly, our bill pro-

vides a way to get a review. 
Dr. FRIST talked a lot about that. If 

the doctor makes a recommendation, 
and he and the patient disagrees with 
what the managed care organization 
says, they will have a chance to have a 
review internally, and then one exter-
nally with expedited procedures. And, 
at that point, there is still the oppor-
tunity for lawsuits. If they don’t com-
ply with the result, there will be pen-
alties for noncompliance. 

Again, instead of getting a lawsuit— 
which may be nice when it is finally 
concluded for your heirs—you will get 
action. You will get a decision through 
an appeals process. 

That is the way to go. 
I am not critical of lawsuits because 

I have a problem with lawyers. I am 
one. I was on both sides of this issue for 
plaintiffs and defendants when I prac-
ticed law. I was a public defender in my 
home county. I understand there is a 
necessity and a time for lawsuits. But 
I don’t think it should be the first re-
sort. It should be the last resort. See if 
you can work it out. See if you can de-
sign an appeals process that will get 
you to a conclusion and that will get 
results, rather than a lawsuit that may 
be great for the deceased person’s bene-
ficiaries. 

We believe patients should have a 
timely and cost-free appeals procedure 
to contest any denial of coverage. We 
believe patients should not suffer dis-
crimination based on genetic testing. 
Our bill forbids it. 

We believe government should facili-
tate breakthroughs in medicine and 
help providers gain access to them. Our 
bill does that, too. 

What we do not do is put American 
health care in the hands and in the 
pockets of the trial lawyers. 

Senator JEFFORDS has said it best: 
‘‘You can’t sue your way to better 
health care.’’ 

In that regard, the Democratic bill 
that has been before us this week re-

minds me of the old days of medicine. 
Well, we will bleed the patients. And, 
believe me, I think that is what would 
happen if we went with what they have 
proposed. It would be bled with Fed-
eral-level bureaucrats. They would be 
bled in the courts. 

That is not the answer. I think that 
is a bad idea. There is a better way—a 
way that protects the rights of pa-
tients without imperiling the Nation’s 
health care system; a way that opens 
the door to medical care; that gets 
more people covered by the insurance 
of their choice; a way that educates 
consumers so that they, rather than 
the government bureaucrats, can make 
their own informed choices. 

That is the sum and substance of our 
Patients’ Bill of Rights Plus. It is 
‘‘plus,’’ because it is a bill of rights, 
but also it provides some tax opportu-
nities through the medical savings ac-
counts and the deductibility. 

I thank many Senators who have 
worked on this issue on both sides of 
the aisle. 

I think we all know a little more 
about this subject than we did, and 
maybe more than we ever wanted to 
know. 

I have every expectation that it will 
win the Senate’s approval and find 
favor in the House of Representatives. 

I am optimistic, as I always am, that 
we can get a result. If we make up our 
minds to do that, we will. 

This bill addresses the real problems 
many Americans face with the delivery 
of health care. It expands access to 
health insurance and makes it more af-
fordable. It bans genetic discrimina-
tion in health care, expands research, 
and educates the consumers. 

In short, it is the right thing to do, 
and this is the right time to do it. 

I yield the floor, Mr. President. 
The PRESIDING OFFICER. The 

Democratic leader. 
Mr. DASCHLE. Mr. President, I yield 

8 minutes to the distinguished Senator 
from Florida. 

The PRESIDING OFFICER. The Sen-
ator from Florida. 

Mr. GRAHAM. Mr. President, I yield 
2 minutes to the Senator from Rhode 
Island. 

The PRESIDING OFFICER. The Sen-
ator from Rhode Island. 

Mr. CHAFEE. Mr. President, I am a 
little bit confused over just what we 
accomplished in the past week. 

As I understand it—I think it is pret-
ty accurate—the Republican bill will 
pass. However, the President has indi-
cated that he is going to veto this bill. 
And there is no question that the veto 
will be sustained. Then where are we? 
What have we accomplished in a week? 

It seems to me that we have let the 
American people down in a situation 
such as has been outlined. People can 
say the President shouldn’t veto. He is 
indicating he is going to do that. That 
is his privilege, obviously. We have 
been through that before. 

So, therefore, it seems to me that we 
have to ask ourselves: Could we have 
done a better job? It seems to me that 
we could have. 

I greatly regret we are not able to 
present the legislation which a bipar-
tisan group of us had the privilege of 
working on. We believe that legislation 
would have accomplished something 
that we were not able to accomplish, as 
I previously outlined. 

I believe we ought to cover all Ameri-
cans; that is, all privately insured 
Americans—164 million. The legisla-
tion we will pass will not do that. 

I believe we ought to have an effec-
tive and timely external review process 
to resolve coverage disputes. I am not 
sure the legislation we have before us— 
and that we will shortly pass and hav-
ing examined it—accomplishes that. 

I think we ought to be able to give 
patients the right to sue in Federal 
court for economic damages—only in 
the Federal court, and not in the State 
courts. I certainly have supported leg-
islation to prevent the suits in the 
State courts. 

We have dropped from our bill the 
controversial provisions codifying the 
Federal law—the professional standard 
of medical necessity. Instead, we added 
language to our external review provi-
sions to ensure that external reviewers 
have a meaningful standard of review. 

It is with some regret that I an-
nounce that I recognize we are not 
going to have a chance to present our 
legislation, and I think it would have 
been good. I think we would have 
avoided the problems we currently 
have before us and that our Nation and 
our citizens would be better off. 

I thank the Chair. 
Mrs. MURRAY. Mr. President, as we 

prepare for final passage of the Repub-
lican HMO legislation, I come to the 
Senate floor to express my disappoint-
ment and my frustration with this end 
product. This bill is a failure and ulti-
mately we will all suffer the con-
sequences of the majority’s reluctance 
to protect patients. 

I had high hopes at the beginning of 
the week that we could come together 
on some of the key areas of agreement 
and produce a good bipartisan bill to 
protect patients. I had hoped for a bill 
to put the health care decisions back 
into the hands of patients and con-
sumers. 

Our health care system is in a state 
of flux. It has moved from a system 
that served people only when they got 
sick and encouraged overutilization. 
Now we have a system where economic 
barriers are erected to prevent patients 
from accessing care. We have gone 
from a system of waste and over-utili-
zation to a system where patients can-
not get the care for which they paid. 
Decisionmaking—life and death deci-
sionmaking—is now too often solely in 
the hands of insurance executives fo-
cused on profits and quarterly reports. 
Who is looking out for the patients? 
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We need to restore a balance with a 

system where insurance protects you 
when you become ill, but also helps 
prevent you from becoming sick in the 
first place. We need a system where the 
ultimate decision rests in the hands of 
patients based on the medical advice of 
their physicians. We need a system 
where people are fighting illness, not 
fighting the insurance company. We 
need a system where doctors are not 
spending 45 minutes on the phone with 
an insurance company so a sick child 
can be admitted to a hospital. We need 
a system where parents are free to stop 
at the first, closest emergency room 
and not drive to the one their insurer 
commands if their child has been hit by 
a car. 

I know such a system does and can 
exit. One of my greatest concerns is 
what the failure of Patients’ Bill of 
Rights means to managed, coordinated 
care. Let me tell my colleagues, I sup-
port managed care. I support a coordi-
nated care approach that is focused on 
prevention and early detection of dis-
ease. 

HMOs and managed care were born in 
my state of Washington. The original 
HMO law, signed by a Republican 
President in the early 1970’s was en-
acted because of the new, revolu-
tionary form of health insurance still 
in its infancy in Washington state. I 
want to be clear, health maintenance 
organizations are not the enemy. One 
of my colleagues yesterday made a 
statement that the Democrats saw 
HMOs as the bad guys. He tried to 
make a point that somehow supporting 
the Health Security Act in 1994 and the 
Patients’ Bill of Rights was contradic-
tory. He was wrong. Our intent is to 
ensure patients the right to receive the 
care they have paid for, not to elimi-
nate coordinated care. 

The experience in Washington state 
has taught me that we can have a sys-
tem that reduces overutilization and 
unnecessary care while actually im-
proving health care benefits. I know 
that good managed care structure has 
increased our immunization rates. I 
know that it has contributed to the 
fact that almost 70 percent of women 
in Washington state over the age of 55 
receive mammagrams. I know that a 
good managed care structure has in-
creased our average life expectancy 
and reduced our infant mortality. It 
has reduced the number of people who 
smoke and decreased the incidence of 
heart disease. We have a healthier pop-
ulation in Washington state, in part 
because we have the benefits of a co-
ordinated care delivery system that fo-
cuses on prevention and reduces waste-
ful, unnecessary health care services. 

Unfortunately, things are changing 
in Washington. Due to mergers and ac-
quisitions we now have health care 
plans being run by companies in Cali-
fornia and other states. We now have 
for-profit insurance companies using 

HMOs and more importantly, we have 
premiums from HMO participants 
going to enhance short term profits. 
Our once envied system has deterio-
rated. I am hearing more and more 
from patients and physicians about the 
obstacles they must over-come to ac-
cess health care. They must push hard 
to get wise health care decisions, not 
just big economic benefits. 

I honestly believe that if we fail to 
restore some kind of balance, managed 
care will become a thing of the past. 
People will demand changes and will 
dismantle managed care. We will then 
be back to a system where only the 
very wealthy have regular and con-
sistent access to quality health care 
and where you only see your doctor 
when you are ill, not to prevent illness. 

I had hoped that a uniformed stand-
ard set of protections for patients 
would restore some trust to managed 
care. That is the only way we can en-
sure that the ‘‘outrage of the day’’ does 
not become the guiding force in state 
legislatures. If my colleagues think 
that by killing our balanced and fair 
Patients’ Bill of Rights it will end this 
debate, think again. You can be sure 
that in the next session of the legisla-
ture in each state there will be new pa-
tient protection bills ranging from ac-
cess to expanded, mandated benefits. 
Patients will demand this. 

Ultimately, these single ‘‘outrage of 
the day’’ bills will be the nail in the 
coffin for managed, coordinated care. 
We will see the end of a health care de-
livery system that encourages preven-
tion and keeps people healthier, longer. 
We will see a return to a system where 
access is only provided to the ill. 

Not only does this jeopardize health 
insurance, it jeopardizes biomedical re-
search and development. Why invest in 
research that prevents illness or pre-
vents hospital stays or detects cancer 
sooner, when no one will have access to 
it? Why double NIH research dollars, to 
prevent illness and to find cures for 
deadly diseases like cancer and MS, if 
patients are not encouraged to seek 
care to prevent illness or to seek reg-
ular, prevention and early detection 
care? Doesn’t it seem to be a contradic-
tion to encourage biomedical research 
when we do not have a health care de-
livery system that invests in wellness? 

Our Patients’ Bill of Rights will not 
result in pushing people off of insur-
ance. Our bill is a reasonable, cost ef-
fective proposal that does enhance 
managed care, not diminish it. It re-
wards those insurance companies that 
do offer a good package and a good 
product. They will no longer have to 
compete with companies that do not 
look at their beneficiaries as people, 
but rather premiums. There are good 
insurance companies out there. I know 
this to be true as there are several in 
Washington state. While I have heard 
of some problems in the state, I believe 
it is a combination of consumer misin-

formation and distrust. But, unfortu-
nately these good companies have to 
compete in a very price sensitive mar-
ket with companies that have policies 
in place to limit and deny access to 
quality care. 

I am also disappointed that most of 
my Republican colleagues refused to 
engage in an open and honest debate. 
They offered amendments sold as ac-
cess to emergency room coverage or 
improvements in women’s health or ac-
cess to clinical trials, when in fact 
their underlying bill is nothing more 
than a simple statement only saying 
we support patients, but not supporting 
and enforcing access to care. My Re-
publican colleagues say they want 
these things, and as participants in the 
Federal Employees Health Benefit Plan 
we have these benefits and protections, 
but they do not provide them to all in-
sured Americans because the insurance 
lobby has told them to say no. 

This is a short sighted strategy as 
parents with sick children, cancer sur-
vivors, patients with MS or Parkin-
sons, and women denied access to ob/ 
gyn care will ultimately be heard. Wait 
until they discover that for $2 more a 
month they cold have gone to the ER 
or they could have participated in a 
new life saving clinical trial at the 
Fred Hutchinson Cancer Research Cen-
ter. They could have gone to see their 
ob/gyn when they first found the lump 
on their breast or their child could 
have seen a pediatric oncologist fol-
lowing a diagnosis of cancer. What do 
my colleagues think will happen when 
families realize that for the price of a 
Happy Meal each month they could 
have saved their child? There will be 
outrage and it will be heard all the way 
to Washington, DC. 

I hope that this issue is not dead. I 
hope somehow this is not the end of the 
debate and that like so many other 
issues we will be able to put aside par-
tisan differences and work towards real 
patient protections. 

Mr. LEAHY. Mr. President, we are 
coming to the close of a vital debate, 
and I do not use that word casually. 
The issues we are voting on in some 
cases have life and death consequences 
for the people we were elected to rep-
resent. 

The individual rights spelled out in 
our Patients’ Bill of Rights are clear, 
and they are specific. They are strong, 
and they would work. They have been 
painstakingly drafted and redrafted 
and then further refined for more than 
a year. 

They have the support of hundreds of 
medical and consumer organizations 
whose millions of members work di-
rectly in this field. They would achieve 
for patients the very rights that our 
constituents have repeatedly signaled 
that they want and need and deserve in 
this age of managed health care. 
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We have offered the Patients’ Bill of 

Rights, point by point, reform by re-
form. In response, senators on the Re-
publican side of the aisle have cobbled 
together weak or illusory copies of 
these reforms, offered them in place of 
the real thing, and hoped that nobody 
outside this Chamber would notice the 
differences. 

We have seen this happen with access 
to emergency case, with a woman’s ac-
cess to an OB/GYN and with a patient’s 
access to specialists. 

This flurry of amendments, mixing 
genuine rights for patients and the 
phantom versions from the other side, 
has obscurred some of these issues in a 
cloud of political dust. Tonight, with 
the final votes of this debate, that 
cloud will be lifted. Senators will de-
cide whether they will stand with pa-
tients and their doctors, or with the in-
surance companies. 

Senators will decide whether 161 mil-
lion Americans can enjoy the protec-
tions of the Patients’ Bill of Rights, or 
whether 113 million Americans will be 
left in the waiting room. 

There are many key differences be-
tween the Patients’ Bill of Rights and 
the fall-back plan that Republican 
leaders have come up with. But the 
most important differences are that 
our bill would cover everyone, our bill 
lets doctors make the medical deci-
sions, and our plan holds plans ac-
countable to take away incentives to 
minimize critical health care decisions 
that can hurt or kill people. 

Just this morning, we have heard the 
Republicans attempt to justify why it 
is okay to protect HMO’s from ac-
countability for their decisions that 
lead to injury or death. Polls show that 
the public overwhelmingly supports 
the key elements of our Patients’ Bill 
of Rights. Americans—the people that 
Democrats and Republicans alike say 
we are trying to protect—want the pro-
tections the Democratic plan offers. 

I have heard from many Vermonters 
on their experiences with managed 
care. Each of these moving stories 
makes you ask: What if it was me, or 
someone I knew? 

When I was home in Vermont last 
week, I picked up the Burlington Free 
Press and, beside a guest column he 
had written, was met with the friendly 
face of an old friend, Dr. Charles Hous-
ton. He and I go way back to my days 
as a prosecutor in Burlington when he 
was a prominent physician doing re-
markable things in the Vermont med-
ical community. He has been a beacon 
of good advice to me throughout my 
time in the Senate. He is an indispen-
sable Vermonter. 

Dr. Houston’s commentary depicted 
the devastating and tragic experience 
he and his wife had with their managed 
care company that ultimately led to 
his wife’s death. 

My wife is a registered nurse, so I get 
a dose of the practical reality of these 

problems across the breakfast table, as 
well as from the accounts I get from 
Vermonters. It is these personal ac-
counts, like this one from Charlie, that 
bring home the need for a Patients’ 
Bill of Rights. 

Mr. President, I will ask unanimous 
consent that Dr. Charles Houston’s ar-
ticle be entered into the RECORD. 

Mr. President, the question today is 
this: Will the Senate pass a bill that 
protects everyone—161 million Ameri-
cans who get their health care through 
a managed care program—or just a 
fraction of those families, the 48 mil-
lion who are in employer self-funded 
plans? Will we continue to hear and 
read stories from the people in our 
states who have no protections? Will 
we continue to hear accounts like the 
tragic one of Charlie Houston’s wife? I 
hope not. 

The President has indicated that he 
would veto a so-called Patients’ Bill of 
Rights if all we send him is one con-
taining the weak Republican provi-
sions. 

Maybe then we can rescue those mil-
lions of Americans the Senate today 
has stranded in the waiting room with-
out a real patients’ Bill of Rights. 

Mr. President, I ask unanimous con-
sent to have printed in the RECORD the 
article to which I referred. 

There being no objection, the article 
was ordered to be printed in the 
RECORD, as follows: 

[From the Burlington Free Press, July 2, 
1999] 

MANAGED CARE NEEDS IMMEDIATE OVERHAUL 
(By Dr. Charles S. Houston) 

Can anything worthwhile be added to the 
billions of words written and spoken about 
health care? Why is our medical care today 
both better and worse than in the past? What 
happened? 

Here’s one story. 
An 84-year-old nurse led an active life de-

spite mild chronic lung disease, but after a 
long plane trip developed pneumonia. Fi-
nally admitted to the hospital, she was 
treated aggressively by an ever-changing 
group of specialists and nurses and went 
home after two weeks—but with diarrhea ei-
ther from antibiotics or a hospital infection. 

She was weak and undernourished but her 
doctors could not visit her at home, insisting 
she return to the hospital. When she refused, 
they tried to direct her care by phone. She 
drafted downhill and died two weeks later, a 
victim of efforts to reshape medicine by 
managed care in recent years. 

First, traditional care was scrapped and 
most doctors forced to join systems and to 
abandon fee-for-service medicine. We are 
told this was done because: 1. care was get-
ting too expensive; 2. too many people could 
not get care; and 3. technology had become 
so complex. 

Managed care, we were told, would de-
crease the cost, eliminate waste, open the 
system to the needy, and provide highly 
technical care through specialists. In the 
capitalist mode, competition would cure all. 

The goal became to provide the best pos-
sible care to everyone. Who could quarrel 
with this? Yet a moment’s thought shows 
this was and will always be impossible: 
There aren’t enough providers and other re-

sources. But you don’t need a Cadillac to go 
shopping; any car will do. Instead our goal 
should be to make appropriate care easily 
available to all who need and seek it. The 
treatment should match the problem, the 
cost must be affordable. 

So what has managed care done? 1. The 
costs of care have skyrocketed even faster; 
and 2. specialization has led to fragmenta-
tion and medical care by committee. What 
little fraud had existed was replaced by the 
waste-filled octopus to non-medical insur-
ance administrators who can—and do—over-
rule caregivers in major medical decisions. 
Doctors must climb walls of paperwork, 
distancing them from patients. It has be-
come harder to reach or talk to your physi-
cian. Administrators and stockholders in the 
managed care organizations fatten on prof-
its. Now many HMOs are failing or increas-
ing rates prohibitively. 

Two other dominating forces must be men-
tioned. Medical knowledge has expanded far 
more rapidly than has understanding of how 
to use it appropriately. More and more spe-
cialists with exotic devices do miracles, So, 
in part to protect the patient, in part for 
self-protection, physicians often feel com-
pelled to consult experts, and some are reluc-
tant to take leadership in care of an indi-
vidual. Fragmentation became a worse dan-
ger than concentration of responsibility. 

There’s no virtue in crying wolf, and 
screaming catastrophe without offering a 
way of escape. Having been a practitioner for 
many years, alone and in groups, and a 
teacher in our medical school, I have 
watched and studied the destruction of tradi-
tional care with dismay. I’m confident that 
many patients and doctors feel as I do. 
Something must be done, and soon. Managed 
care as we know it must go. Though over- 
simplified, the following would be a strong 
start: 

End or modify commercialization of health 
care. By regulation make hospitals, medical 
groups and insurers non-profit and monitor 
compliance. 

Continue the lead role of a primary care 
provider as first call and facilitate appro-
priate consultation and resources. 

Require insurers to open enrollment for 
all, allowing them a fair return on invest-
ment. 

Since each state has different needs, de-
velop statewide insurance plans to provide 
appropriate health care to all its citizens. 
Several years ago the Governor’s Health 
Commission prepared such a plan but it 
failed. Why? Lobbyists? Economic fears? 
This plan deserves careful look. 

Finally, a sad personal note. The patient 
described above was my wife of 58 years. She 
was truly a victim of the new medicine. 

Mr. LEVIN. Mr. President, I strongly 
support the Patients’ Bill of Rights 
which Democrats have offered and 
fought for during these four days of 
consideration and which the Repub-
lican majority has weakened at every 
turn. I cannot support the inadequate 
substitute which Republicans have now 
put before us. The Republican bill is 
full of loopholes in the fundamental 
protections for patients which we seek 
to provide. In fact, the substitute Re-
publican bill provides almost no pro-
tections for nearly two-thirds of Amer-
icans with health insurance. 

The Democratic bill would guarantee 
access to needed specialists. The Re-
publican bill fails to guarantee pa-
tients access to needed specialists out-
side the HMO at no extra charge. The 

VerDate Aug 04 2004 10:35 Oct 04, 2004 Jkt 069102 PO 00000 Frm 00068 Fmt 0686 Sfmt 0634 E:\BR99\S15JY9.002 S15JY9



CONGRESSIONAL RECORD—SENATE 16105 July 15, 1999 
Democratic bill would assure access to 
the closest emergency room. The Re-
publican does not guarantee access 
without financial penalty and prior au-
thorization. The Democratic bill gives 
women the right to choose their OB/ 
GYN as their primary doctor, as many 
women wish to do and protects women 
from ‘‘drive-through mastectomies’’. 
The Republican version is not ade-
quate. And unlike the Democratic bill, 
the Republicans fail to hold HMOs ac-
countable when their decisions and 
practices lead to the death or injury of 
patients. And, the Republicans would 
continue to allow insurance company 
officials to override the medical deci-
sions of a patient’s own doctors. 

Mr. President, in short, the Repub-
lican substitute for the Democratic bill 
is a mere shadow which does not de-
serve the title, ‘‘Patients’ Bill of 
Rights’’. 

The core of the Democratic effort has 
been to ensure that insurance adminis-
trators not overrule a health care pro-
fessional’s medical decisions, that 
HMOs can be held accountable for their 
actions which is a responsibility every 
other industry has to its consumers, 
and to ensure that all insured are pro-
tected. The Republicans have devel-
oped a bill that leaves more than 113 
million Americans with insurance un-
protected because most of the provi-
sions in their bill for the most part are 
narrowly applied to only one type of 
insurance, self-funded employer plans, 
which cover only 48 million of the 161 
million people with private insurance. 

Our bill ensures that the special 
needs of children are met, including ac-
cess to pediatric specialists. It provides 
important protections specific to 
women in managed care such as direct 
access to ob/gyn care and services and 
the ability to designate an ob/gyn as a 
primary care provider, and provides 
specific protections regarding hospital 
length-of-stay for mastectomy, by al-
lowing the physician and patient to 
make decisions the length of stay in a 
hospital following a mastectomy or 
lumpectomy. The Republican bill does 
not prevent ‘‘drive-through 
mastectomies.’’ Additionally, our bill 
speaks to the issue of specialty care. 
Patients with special health conditions 
must have access to providers who 
have the expertise to treat their prob-
lems. Our amendment allows for refer-
rals for enrollees to go out of the plan’s 
network for specialty care, at no extra 
cost to the enrollee, if there is no ap-
propriate provider available in the net-
work. There are about 30 million Amer-
icans who have had trouble seeing spe-
cialists with their HMO plans. This in-
cludes women and children with special 
needs who either had critical care de-
layed or, worse, had that care denied. 
On the issue of emergency services, the 
Democratic amendment says that indi-
viduals must have access to emergency 
care, without prior authorization, in 

any situation that a ‘‘prudent lay per-
son’’ would regard as an emergency. 

Survey after survey reveals that the 
American people support these pro-
posed protections. And, there are over 
200 patient groups and health care pro-
vider organizations, workers’ unions, 
and employee groups, that stand be-
hind the need for these patient protec-
tions. That list includes the American 
Medical Association, American Heart 
Association, American Nurses Associa-
tion, American Public Health Associa-
tions, Center for Women Policy Studies 
and the Child Welfare League of Amer-
ica. We have a stark choice before us, a 
strong Patients’ Bill of Rights that 
protects patients or a weak bill aimed 
at protecting insurance companies. 

Earlier this week, Mr. Steve Geeter, 
husband and father of two young chil-
dren of Grass Lake, Michigan, stopped 
by to visit with my office. Mr. Geeter 
has terminal brain cancer and will be 
participating in an experimental clin-
ical trial at the National Institutes of 
Health over the next several months. 
Mr. Geeter and his wife spent a consid-
erable amount of time with my staff 
discussing his options and limitations 
under his HMO plan and the need for 
reforms, including access to clinical 
trials. I very much appreciate Mr. 
Geeter taking the time to share his 
HMO experiences with my office. They 
substantiate the need for the legisla-
tion before us. Several months ago, Mr. 
Geeter’s HMO plan required that he be 
released from the hospital after 24 
hours of intensive care following brain 
surgery. The plan’s justification was 
that Mr. Geeter had passed the neuro-
logical exams and transfer to a room 
would cost too much. Mr. Geeter subse-
quently developed complications and 
had to be returned to the hospital 
emergency room. This may have been 
averted with just an additional 1-day 
hospital stay-over. The Democratic 
amendment would have protected pa-
tients, such as Mr. Geeter, from an in-
surance company official requiring 
that they be discharged from the hos-
pital prematurely. Plans would no 
longer be able to deny promised bene-
fits based on an interpretation of med-
ical necessity defined by insurance 
companies rather than the patient’s 
health care provider. The Democratic 
amendment used a professional stand-
ard of medical necessity—based on case 
law and standards historically used by 
insurance companies. 

Mr. Geeter also expressed strong sup-
port for the Democratic amendment on 
access to clinical trials of experimental 
treatments, which offer patients access 
to cutting-edge technology and are the 
primary means of testing new thera-
pies for deadly diseases. Historically, 
insurance plans have paid the patient 
care costs for clinical trials, not the 
costs of the experimental therapy 
itself. However, research institutions, 
particularly cancer centers, increas-

ingly are finding that trials, which 
once were paid for by health insurance, 
must be curtailed because of lack of 
payment by managed care plans. Clin-
ical trials may be the only treatment 
option available for patients who, like 
Mr. Geeter, have failed to respond to 
conventional therapies. Under the 
amendment, trials are limited to those 
approved and funded the National in-
stitutes of Health {NIH}; a cooperative 
group or center of the NIH; or, certain 
trials through the Department of De-
fense or the Veterans Administration. 
The Republican bill provides no hope 
for patients with no options other than 
a promising experimental treatment 
down the road. A study is not enough 
for a patient with a life-threatening 
disease when there are no other treat-
ment options and there is nowhere else 
to turn. 

In addition to having the benefit of 
the input of Mr. Geeter, I’ve commu-
nicated with others in my state. Over 
the past several months, I have trav-
eled around Michigan and met with 
constituents various communities to 
get their thoughts on our efforts here 
in the Senate. I have had discussions 
with physicians, hospital administra-
tors, nurses, seniors, city and county 
government representatives and health 
care advocates. 

Ms. Myrna Holland, a resident of 
Ferndale, Michigan and Director of 
Nursing Education at Providence Hos-
pital expressed concern that patient 
choice is limited when HMOs engage in 
restrictive practices such as ‘‘doctor- 
only’’ policies. These professionals in-
clude, but are not limited to, certified 
nurse anesthetists, nurse practitioners 
physical therapists, optometrists, po-
diatrists and chiropractors. This is par-
ticularly important for patients living 
in rural areas. Many rural commu-
nities have a difficult time recruiting 
physicians, and often non-physician 
providers are the only source of health 
care in the local area. If a managed 
care plan covers a particular service, 
but there is no one in the community 
to provide it, rural patients are too 
often forced to drive long distances, in-
curring expense, to get the care they 
need. The Democratic amendment 
would have prohibited HMOs from arbi-
trarily refusing to allow health care 
professionals to participate in their 
plans by virtue of their licensure or 
certification. The Republican bill 
would allow HMOs to continue restric-
tive practices, leaving consumers with 
an inadequate choice of health care 
providers or limited access to health 
care. 

Robert Casalou, Acting Administra-
tion of Providence Hospital in Michi-
gan, raised concerns about continuity 
of care. The Democratic amendment 
assured continuity of care. When 
health plans terminate providers with-
out cause or when employers switch 
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health plans for their employees, qual-
ity of care for patients currently un-
dergoing treatment can be severely 
threatened. For example, a patient who 
is undergoing a course of chemo-
therapy should not have to change phy-
sicians abruptly in the middle of treat-
ment, and a woman who is pregnant 
should not have to change doctors be-
fore she gives birth. The Democratic 
amendment allowed for a transition to 
lessen those problems. When a doctor 
no longer is included as a provider 
under a plan, or an employee changes 
plans, our amendment provided for at 
least 90 days of transitional care for 
any patients undergoing an active 
course of treatment with that doctor. 
The amendment also provided special 
protections for pregnancy, terminal ill-
ness, and institutionalization. 

Additionally, Mr. Casalou, and oth-
ers, expressed support for holding 
HMOs accountable for their actions. 
Today, 123 million Americans who re-
ceive insurance coverage through a pri-
vate employer cannot seek redress for 
injuries caused by their insurer. All 
they can claim is the cost of the ben-
efit denied or delayed. Even if an HMO 
has been directly involved in dictating, 
denying or delaying care for a patient, 
it can use a loophole in the Employee 
Retirement Income Security Act 
(ERISA) to avoid any responsibility for 
the consequences of its actions. ERISA 
was designed to protect employees 
from losing pension benefits due to 
fraud, mismanagement and employer 
bankruptcies during the 1960s, but the 
law has had the effect of allowing an 
HMO to deny or delay care with no ef-
fective remedy for patients. The Demo-
cratic amendment would have closed 
this loophole, ensuring that HMOs can 
be held accountable for their actions. 
It did not establish a right to sue. It 
simply says Federal law will no longer 
block what the States deem to be ap-
propriate remedies for patients and 
families who are harmed. The only 
time an employer can be held respon-
sible is when the employer is involved 
directly in a specific case and makes a 
decision that leads to injury or death. 

Donald Anderson, who I spoke with 
in Detroit, is a quadriplegic who is in a 
wheelchair who changed jobs and also 
changed health care providers. 
Donald’s new provider would not cover 
a rolling commode wheelchair for him 
after the wheel broke on the wheel-
chair he owned, even though his doctor 
classified the chair as a medical neces-
sity. Our amendment would have al-
lowed the physician, not the insurance 
company, to decide what prescriptions 
and equipment are medically nec-
essary. The amendment provided that a 
plan may not arbitrarily interfere with 
or alter the decision of the treating 
physician regarding the manner or par-
ticular services if the services are 
medically necessary. Under the Demo-
cratic amendment, Donald would have 
received a rolling commode. 

In Grand Rapids, I spoke with an-
other constituent of mine, Dr. Willard 
Stawski, a general surgeon. Dr. 
Stawski told me about a patient of his 
who did not seek care for her hernia be-
cause she was told by her HMO that it 
was an unnecessary operation. Dr. 
Stawski told me that after his patient 
elected not to have the operation, she 
became very ill. Gangrene set in and 
she died several months later. Under 
the Democratic amendment, this trag-
edy might have been averted. What a 
doctor deems to be medically nec-
essary, is the medical treatment that 
the patient receives. Thus, Dr. 
Stawski’s patient would have had the 
surgery because Dr. Stawski said that 
the surgery was medically necessary. 

All we were asking for with this 
amendment is that patients be able to 
receive the care that a doctor or other 
medical professionals deems to be 
medically necessary. Doctors are frus-
trated, patients are frustrated. The Re-
publican majority defeated our efforts 
to adopt these good amendments. 

Mr. President, while I cannot support 
the Republican susbstiutute bill, I hope 
we will have a later opportunity to 
pass a strong bill of rights. The public 
wants a strong one and they are right. 

Mr. BRYAN. Mr. President, for those 
Americans who have been harmed by 
the decisions of managed care plans, 
this public debate is long overdue. For 
those who yet face a decision about 
their health care made by their man-
aged care plan, the end to the wait can-
not come soon enough. 

The Democrats’ Patients’ Bill of 
Rights will ensure those who depend on 
managed care plans for their health 
care will not be receiving a lesser 
standard of care than those who do not. 

Last week while I was in Nevada, 
people voiced concerns about who real-
ly makes their medical care decisions 
if they are in a managed care plan. 
They wanted to know what would hap-
pen, under the Democrats’ Patients’ 
Bill of Rights, when a patient is told by 
his or her physician they need a spe-
cific treatment, and the physician in-
forms the patient that the plan must 
first approve or disapprove his deci-
sion. 

Would their physician be able to de-
cide what treatments would be appro-
priate for their medical condition? Or, 
would they be at the mercy of a man-
aged care plan bureaucrat far removed 
from the situation who would decide 
‘‘yea or nay’’ on treatment determined 
necessary by their physician? 

We can all empathize with the stress 
involved in this situation—your doctor 
has determined what your medical con-
dition requires for appropriate care, 
but you must wait to see if what you 
need is approved by the plan. If the an-
swer is ‘‘no’’, then you must either 
forego the care, or pay for it out-of- 
pocket —not a very good choice. 

And what if you found yourself in the 
situation of a Nevada man, covered by 

an HMO plan, who came into an emer-
gency room suffering from an upper 
gastrointestinal bleed. The emergency 
room physician called for a gastro-
enterologist to perform an emergency 
procedure to halt the bleeding. But the 
gastroenterologist would not treat this 
man without a prior authorization 
from the HMO plan. If he did the proce-
dure without the authorization, he 
would not be paid. The doctor tried to 
contact the HMO for an hour to get the 
necessary authorization. During this 
time, the emergency room had to give 
the patient four units of blood, which 
would not otherwise have been required 
if the procedure had been done in a 
timely manner. Finally when it ap-
peared the patient might not survive, 
the doctor contacted the HMO plan and 
said if he did not get authorization for 
the procedure, he would go to the 
media about this patient. The HMO 
then authorized the procedure. 

The Democrats’ ‘‘medical necessity’’ 
amendment would prohibit all man-
aged care plans from arbitrarily inter-
fering with a doctor’s decision that the 
needed health care be provided in a 
particular setting, or is medically nec-
essary and appropriate. 

The amendment’s definition uses a 
professional standard of ‘‘medical ne-
cessity’’. This is reasonable for both 
the patient and his or her treating phy-
sician, and the particular managed 
care plan. If a decision on whether or 
not to cover a particular treatment is 
made pursuant to a professional stand-
ard, it will be based on standards and 
case law interpretations historically 
used by insurance companies. 

If a managed care plan can use its 
own definition of ‘‘medical necessity’’, 
any external review of a plan’s treat-
ment decisions would be resolved using 
that definition. This very likely would 
not work to the benefit of the patient. 

The Democrats’ approach would also 
maintain the important relationship 
between a doctor and the patient. It is 
a relationship that of necessity must 
be based on complete communication 
and trust between the two. 

The Democrats’ proposal will also en-
sure patients have a right to an exter-
nal appeal from the decisions made by 
their managed care plans. One of the 
key provisions of this amendment is its 
requirement the appeal process be 
timely—for both internal and external 
appeals. It also requires ‘‘expedited’’ 
reviews when a patient is facing a med-
ical emergency. 

The Republican bill provides patients 
no guarantee of an expedited review for 
medical emergencies. Additionally, a 
managed care plan could simply delay 
sending the information needed for an 
appeal of one of its decisions. There is 
no deadline requirement for a plan to 
respond to a decision made by a re-
viewer. Without a timeliness require-
ment, patients are at the mercy of 
when, if ever, a plan wants to deal with 
an appealed case. 
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The Republican bill would drastically 

limit the application of its proposed 
patient protections to only one type of 
health care insurance—the self-funded 
employer plans. Those types of man-
aged care plans provide the medical in-
surance for many Nevadans who work 
in the gaming industry. Those employ-
ees should have protections. But, why 
should 113 million people with private 
insurance be left unprotected? That is 
what the Republican bill would do, and 
it is wrong. For those small businesses 
which provide health insurance for 
their employees, almost all must de-
pend upon the private insurance mar-
ket for their coverage. Why should 
small businesses’ employees have less 
protection than those workers in larger 
businesses which can afford to self-in-
sure? Why should Americans who have 
to purchase their health insurance 
themselves, because they do not have 
an employer’s assistance, be left unpro-
tected? 

The Republican bill will only cover 48 
million Americans. The Democrats’ 
bill will cover 161 million Americans— 
both those covered by self-insured em-
ployers, and those covered by private 
insurance. Why should 113 million 
Americans be without protection? 
Should we protect only 48 million, or 
protect 161 million? It is an easy deci-
sion. 

Women should be able to designate 
their OB/GYN as their primary physi-
cian, and to have direct access to OB/ 
GYN services without first having to 
obtain a specialist referral. Women 
also should make a decision with their 
physicians about the length of their 
hospital stay when they have a mastec-
tomy. I have long supported these ef-
forts to level the field of health care 
services for women. The Democrats’ 
Patients’ Bill of Rights will ensure 
those protections. 

For individuals who are chronically 
ill, or have medical problems requiring 
access to speciality care, the Patients’ 
Bill of Rights will require plans to pro-
vide access to specialists. If plans do 
not have an appropriate specialist 
within their plans, then the patient 
will be allowed to go outside the plan 
network, at no additional cost. The 
Democrats’ Patients’ Bill of Rights 
will ensure this access. 

Every American should be assured 
the quality of their health care and 
their access to health care options is 
not diminished, because they rely upon 
an HMO for their health care coverage. 

All of the 161 million Americans 
throughout this country who receive 
their health care through managed 
care plans deserve the protections in-
cluded in the Democrats’ Patients’ Bill 
of Rights. 

The opportunity is before us to en-
sure those protections. But that oppor-
tunity is going to be lost today. And 
that is a tragedy for everyone who de-
pends on managed health care. 

Mr. LIEBERMAN. Mr. President, I 
have been proud to join with Senators 
CHAFEE, GRAHAM, and other colleagues 
to express our shared dissatisfaction 
with the Senate’s progress in reaching 
agreement on a strong patients’ bill of 
rights, and to prepare a balanced, 
thoughtfully-crafted alternative that 
we believe would protect the rights of 
health consumers and could attract the 
support of a bipartisan majority of the 
Senate. 

Listening to the deeply partisan dis-
cussions we have heard on the floor 
this week, I am reminded of the movie 
‘‘As Good As It Gets,’’ which has be-
come a cultural touchstone of sorts for 
venting the popular hostility toward 
HMOs. 

It is not any particular scene I am 
thinking of, but the title itself. I am 
moved to wonder if this debate, which 
seems to be operating on political 
autopilot and showing no signs of pro-
ducing anything other than a Presi-
dential veto, is as good as we get in the 
U.S. Senate, and as good it gets for the 
American people, who don’t know a 
second degree amendment from a first 
degree amendment, but who do know 
that our managed care system badly 
needs a transfusion of basic fairness 
and accountability. 

We are here today to say that we can 
and should do better for America’s 
families, that despite the apparent leg-
islative logjam it is still possible to 
pass a constructive reform proposal, 
and that we are eager to offer a plan 
that Senators CHAFEE, GRAHAM, and 
many of us have been fine-tuning over 
the last few days which fits that bill. 

While Sherlock Holmes had the 7% 
solution, we are offering a 70% solu-
tion. 

Our bipartisan alternative includes 
roughly 70 percent of the patient pro-
tections that most Members already 
agree on, and strikes some balanced 
compromises on the remaining issues 
that continue to divide us. 

The liability provisions in our bill 
are an example of our success in find-
ing a sensible middle ground. 

This case, the managed care case, re-
minds me why we have tort law; why 
we have negligence law; why we have a 
system of civil justice. There has been 
this odd result that ERISA has given 
total immunity to managed care plans 
who are today making life and death 
decisions about our lives. 

The question is, how do we respond to 
that, how do we reform it? I think, 
with all respect that the Democratic 
bill goes too far. 

It opens up the system to the unlim-
ited right to sue and creates the same 
prospect for the lotteries that have 
been going on elsewhere in the tort 
system. I am concerned that those ills 
will be repeated here—some will get 
rich and others, many others, will not 
be adequately compensated for the in-
juries they suffer as the result of the 
managed care plan decisions. 

And some small businesses and indi-
vidual people will be priced out of 
health insurance by the costs that will 
be added as a result of runaway judge-
ments. 

I think the Republican plan, on the 
other hand, is not real reform because 
it essentially allows a patient, who is 
harmed by a negligent decision of a 
managed care plan, to be denied any 
significant compensation for their in-
jury. 

Under the Republican plan, patients 
have to traverse an elaborate series of 
procedural hurdles to be eligible for 
compensatory damages. First, the pa-
tient has to fight their way through 
the appeals process. Then the inde-
pendent appeals body must grant a de-
cision in favor of the patient. Finally, 
if the plan doesn’t accept and deliver 
that treatment, then, under the Repub-
lican bill, the only right the aggrieved 
health care consumer has, is to go to 
court for the value of that lost treat-
ment, plus $100 a day. 

The amendment on liability which 
Senator GREGG offered went far beyond 
striking the liability provisions from 
the Democratic bill and would deny ef-
forts to adequately compensate pa-
tients injured because of managed care 
plan decisions. 

That’s just not enough. 
I think we’ve struck a reasonable 

compromise in our bipartisan bill. 
You’re entitled to sue for economic 
loss which includes not only the cost of 
your health care, but lost wages, re-
placement services, and the value of 
lost wages and replacement services for 
the rest of your life based on the injury 
you’ve suffered. 

And it allows for pain and suffering 
up to $250,000 or three times economic 
loss whichever is greater. It has pain 
and suffering but with a limit on it. 

Another good example of our success 
in finding a sensible middle ground 
comes in the form of our plan’s con-
sumer information section, on which I 
have worked. Both the Democratic and 
Republican bills provide beneficiaries 
with information about coverage, cost 
sharing, out-of-network care, formu- 
laries, grievance and appeals proce-
dures. One area of sharp difference is 
health plan performance. The Repub-
lican bill does not include any require-
ment that the performance of the plan, 
its doctors, and hospitals in preventing 
illness and saving lives be reported. 

Our bipartisan alternative requires 
provider performance report cards be-
cause we believe this is critical infor-
mation for consumers to have in decid-
ing which managed care plan to choose. 
We also reached back to an earlier bi-
partisan bill I sponsored with Senator 
JEFFORDS to include waivers and other 
language to ease the difficulty of ad-
ministration for HMOs, PPOs, and pro-
viders. 

The bottom line here is that patients 
rights don’t have to lead to political 
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fights. There is a path to dependable 
consumer protections that does not re-
quire detours to bash HMOs or our col-
leagues. We have pled with our leader-
ship to give us the opportunity to offer 
our alternative as an amendment today 
and prove our case. 

If not, I am prepared, and I believe 
our coalition is as well, to offer this 
proposal as an amendment to another 
legislative vehicle in the Senate this 
session. The American people deserve 
more from this critically important de-
bate than high-glossed veto bait. We 
must show them that we take their 
concerns and our responsibilities seri-
ously, and pass a law that will in fact 
improve the quality of health care for 
millions of American families. 

Mr. SARBANES. Mr. President, this 
week the Senate is finally addressing 
an issue that is vitally important to 
the American people—managed health 
care reform. 

The number of Americans who re-
ceive health care through managed 
care organizations continues to in-
crease at a rapid rate. Today, approxi-
mately 75 percent of those with em-
ployer-provided health insurance are 
covered by managed care plans. 

Although managed care was put forth 
as promoting both greater efficiency 
and higher quality health care, all too 
often the lure of greater profits has re-
sulted in curtailing care to patients de-
pendent on managed plans for their 
medical needs. The American people 
are rightly demanding more patient 
protections, and it is clearly time for 
Congress to act to guarantee all Ameri-
cans certain fundamental rights re-
garding their health care coverage. 

The Democrats in both the House and 
Senate have worked hard to convince 
the Republican Majority of the need to 
establish safeguards for patients in 
managed care. For a long time the Ma-
jority chose to ignore the patients’ 
plight and refused to acknowledge the 
need for any patient protections at all. 
Last Congress we proposed a com-
prehensive set of reforms designed to 
ensure that patients receive the care 
they have been promised and have paid 
for. I am proud to be an original co- 
sponsor of this Democratic bill again 
this Congress. 

After seeing how the public re-
sponded to this Democratic initiative, 
the Republican Majority did draft a 
managed care reform bill. But, unfortu-
nately their bill calls for only the most 
minimal reforms; in many respects it is 
a sham. In addition, until this week, 
they persisted in blocking the issue 
from being brought up on the floor. 

However, the Democrats joined to-
gether in insisting that the needs of 
managed care patients be given careful 
consideration. After much hard work 
by the Minority leader and others, an 
agreement was reached under which 
patients’ rights legislation could be 
brought up on the Senate floor this 
week. 

The debate which has taken place 
highlights the difference between the 
Democratic and the Republican ap-
proaches to this issue. The Democrats 
seek to provide comprehensive cov-
erage and protections; the Republicans 
are minimalist in both respects. Let us 
look at some of the differences: the 
Democrats’ bill would protect all 161 
million Americans with private insur-
ance; the Republican proposal ignores 
the over 113 million people who work 
for other than the large self-insured 
employers, or State or local govern-
ments, or who buy their own insurance. 

Our bill would guarantee basic pa-
tient protections to all consumers of 
private health insurance. The Repub-
lican proposal would cover only the 
employees of businesses that assume 
the risk of self-insuring their employ-
ees. Thus, the Republican bill leaves 
out more than 70 percent of the con-
sumers of private health insurance. 

The Democrats’ bill provides patients 
with access to specialists, whereas the 
Republican bill is woefully inadequate 
in this regard. For those who are seri-
ously or chronically ill, receiving 
treatment from a qualified medical 
specialist can mean the difference be-
tween life and death. Our Patients’ Bill 
of Rights would guarantee that pa-
tients with special conditions could go 
to providers with the expertise needed 
to treat their particular problems, even 
if the needed specialist was not a mem-
ber of a plan’s provider network. Under 
the Republican bill, patients are not 
guaranteed access to the specialists 
they need and could be charged exorbi-
tant fees for going to an out-of-net-
work provider—even if the plan may be 
at fault for not having access to appro-
priate specialists. 

The Democratic bill would prevent 
HMOs from arbitrarily interfering with 
doctors’ treatment decisions whereas 
the Republican bill does not address 
this issue at all. The Republicans claim 
that our provision would allow doctors 
to order unnecessary care, but that is 
not the case. Under our bill, an insurer 
could still challenge a doctor’s rec-
ommendation, but their denial of cov-
erage would have to be based on med-
ical facts not on their bottom line. 

The Democratic bill would restore 
patients’ ability to trust that their 
health care provider’s advice is driven 
solely by health concerns, not cost con-
cerns. It would prohibit the coercive 
practices used by managed care compa-
nies to restrict which treatment op-
tions doctors may discuss with their 
patients. The Republican bill would 
allow HMOs to continue terminating 
health care providers for having frank 
and candid doctor-patient communica-
tions and would allow HMOs to con-
tinue using incentives to bias a doc-
tor’s medical decision-making. 

Managed care companies regularly 
refuse to pay for emergency room serv-
ices without prior authorization. This 

unreasonable requirement has caused 
countless tragedies as people are forced 
to waste critical time finding an emer-
gency room their HMO will pay for. 

One of my constituents recently ex-
perienced this shocking treatment 
from an HMO. While hiking in the 
Shenandoah Mountains, she fell off a 
40-foot cliff. She sustained fractures to 
her arms, pelvis, and skull but was 
quickly airlifted to a hospital in Vir-
ginia. Her HMO refused to pay the over 
$10,000 in hospital bills because she 
failed to gain ‘‘pre-authorization’’ for 
her emergency room visit. For over a 
year, she challenged her HMO and 
faced personal bankruptcy. Ultimately, 
the Maryland Insurance Administra-
tion ordered the insurer to pay the hos-
pital and fined them for refusing to pay 
from the outset. However, her strug-
gles with the HMO were not yet over. 
Within a year, after follow-up surgery 
for her injuries, she found herself again 
in need of an emergency room. This 
time she called the HMO beforehand, 
but was told they would pay only for 
her screening fees because the visit was 
not considered a medical emergency. 

The Democratic Patients’ Bill of 
Rights would guarantee that patients 
could go to the nearest emergency 
room during a medical emergency 
without having to call their health 
plan for permission first. Patients 
would have the right to receive the 
medical care they need without the 
limitations currently imposed by 
HMOs. The Republicans, on the other 
hand, would not guarantee patients ac-
cess to the nearest emergency room 
and would not ensure that patients 
could receive full medical care without 
prior authorization. 

Our bill would also provide patients 
with meaningful recourse if they are 
harmed by a managed care plan’s med-
ical decision-making. Today, there is 
nothing to discourage HMOs from de-
nying critically necessary care. Thus, 
our bill creates a fair, independent, and 
timely appeals process through which 
patients could challenge a plan’s denial 
of care. Under the Republican bill, 
HMOs could delay the appeals process 
indefinitely and many HMO decisions 
could not be appealed at all. Further-
more, where the Republican bill is si-
lent, our bill would enable those 
harmed by the medical-decision mak-
ing of HMOs to hold those HMOs le-
gally accountable for second-guessing 
the advice of a treating physician. The 
Republican plan would continue to 
shield HMOs from accountability for 
conduct that results in injury or death 
to patients. 

The American people need a mean-
ingful Patients’ Bill of Rights. That is 
why I strongly support the Democratic 
proposal put forward by Senator 
DASCHLE. 

Mr. BAYH. Mr. President, in a few 
short moments we will be proceeding 
to our final votes of our four day de-
bate on the Republican and Democratic 
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versions of the Patients’ Bill of Rights. 
I am taking the floor this evening to 
explain why I oppose both these pro-
posals and to express my support, 
again, for the bipartisan approach to 
managed care reform that I sponsored 
with my colleagues JOHN CHAFEE, BOB 
GRAHAM, JOE LIEBERMAN, ARLEN SPEC-
TER, MAX BAUCUS and CHUCK ROBB. 

One of the most difficult obstacles to 
meaningful health care reform is that 
there is an inherent tension between 
our two most important objectives. 

The first objective is to ensure the 
highest possible quality care. Regard-
less of our vantage point on the polit-
ical spectrum, we can all agree that 
the United States offers the best qual-
ity health care in the world. Men, 
women and children flock here from 
every corner of the globe to gain access 
to our physicians and our hospitals. 
Maintaining this high standard of care 
must be at the forefront of any at-
tempt to reform the means by which 
Americans pay for their health care. 

Seemingly at odds with the objective 
of highest quality care is the need to 
make sure that health care is afford-
able. The ability to cure disease or heal 
the injured is rendered almost mean-
ingless if only a fraction of the popu-
lation can afford it. 

Spiraling health care costs have a 
negative impact upon society in a vari-
ety of ways—some obvious and some 
not so obvious. I well remember the 
situation in Indiana when I took over 
as Governor. In the midst of our worst 
recession since the 1930s, our Medicaid 
costs were increasing by 20% per year, 
an increase that mirrored substantial 
annual hikes in the private market. 

One clear result was that workers 
around the state were losing insurance 
as business after business found them-
selves unable to pay for even basic 
health coverage. 

But for both the state government 
and for those businesses that main-
tained health insurance, the spiraling 
increases crowded out funding for 
many other significant initiatives and 
investments. On the state level, paying 
increased Medicaid bills meant less for 
education, transportation and child 
care. For private businesses the choices 
were equally stark—pay increased in-
surance costs and in so doing postpone 
expanding the workforce, offering pay 
increases, investing in research or 
modernizing factories and offices. 

In 1989, we began to make some very 
tough decisions in Indiana to bring the 
Medicaid budget under control; private 
businesses similarly began to turn to 
managed care. For the past ten years, 
those changes have helped to keep 
health care costs under control and 
have resulted in continuing insurance 
coverage without having to choose be-
tween offering health insurance or cre-
ating new jobs, or maintaining Med-
icaid or education funding. 

But today, there is ample evidence— 
acknowledged by Democrats and Re-

publicans alike—that the pendulum 
may have swung too far towards keep-
ing costs down, and as a result, we are 
jeopardizing the quality of health care 
that Americans receive. 

In trying to redress this imbalance, 
there are a few lessons that we learned 
in Indiana that were useful principles 
for me to keep in mind as this debate 
progressed. 

First, and perhaps most importantly, 
any significant reform had to be mar-
ket-based. Any attempt to have the 
government control the health care 
system would be doomed to failure. 

The Chafee-Graham bi-partisan bill 
that I have supported since taking of-
fice is market based; it sets some basic 
ground rules but leaves that actual 
management of health care to the ex-
perts in the private sector—the pa-
tients, the doctors and the insurers. 

Unfortunately, the Republican plan 
takes the concept of market-based re-
form to its illogical extreme. That plan 
falls far short of establishing even the 
most basic protections for people in 
managed care. Most egregiously, the 
Nickles-Lott bill would only cover a 
fraction—less than 30%—of the people 
who have private insurance. We have 
all accepted the idea that there ought 
to be some minimum protections and 
guarantees offered to those in managed 
care to prevent the abuses that we 
have witnessed over the past few years. 
But if all sides have accepted that prin-
ciple, it seems very unfair that the ma-
jority would choose to leave nearly 120 
million people out of the protections 
we all believe are necessary. 

I strongly support the elements of 
the Democratic approach that advance 
these principles—access to specialists, 
proper emergency care, access to obste-
trician/gynecologists, independent re-
views of denial of care—but the bipar-
tisan bill wisely avoids the one ele-
ment of the Democratic Patients’ Bill 
of Rights that I believe will drive 
health care costs up: expanded liabil-
ity. 

If health care costs do not remain 
under control, there are serious rami-
fications for both the national econ-
omy and for the American taxpayer. 

The United States already pays 
more—expressed as a percentage of 
GDP—for health care than any other 
industrialized nation. A rise in these 
costs will have an appreciable negative 
impact upon our economic strength in 
an increasingly competitive global en-
vironment. With pressure from a uni-
fied Europe and resurgent Asia, the 
last thing this Congress ought to do is 
to help spur a dramatic rise in health 
care costs for a liability provision that 
is unlikely to make any American 
healthier. 

And the American taxpayer is at risk 
if health care costs spiral out of con-
trol because it is the taxpayer who will 
foot the bill if hundreds of thousands of 
people are suddenly forced into the 

Medicaid system if they lose their 
health benefits. We simply, as a nation, 
cannot afford a return to the days 
when health care costs increased by 
double digits every year. 

The bipartisan bill does allow some 
tightly controlled access to the Federal 
courts for suits that seek restitution 
for economic loss. It seems to me that 
before we expose health care plans and 
employers to unlimited liability and to 
punitive damages, we must at least try 
this limited, moderate approach. 

Mr. President today we will face a 
test of whether Washington can still 
work. The American people will be 
watching to see if their cynicism and 
apathy towards the political process in 
general and Washington, in particular, 
will be deepened or whether we can put 
partisanship aside and restore their 
confidence in our ability to govern for 
the benefit of the nation. 

Some in this chamber truly do not 
want to have any legislation that re-
forms the way in which HMOs operate; 
some do not want to have any legisla-
tion so that they can have an issue for 
the 2000 elections. 

Neither approach serves the Amer-
ican people very well and that is why I 
support the bi-partisan bill as the only 
possibility to actually get something 
done. The Democratic proposal will not 
pass the Senate; the Republican pro-
posal will be vetoed by the President 
and that veto will not be overridden. 
Compromise is the only possibility be-
fore us for success in this area. 

The bipartisan bill strikes the right 
balance between additional patient 
protections and maintaining control of 
increasing health care costs. In the 
final analysis, we have a choice to 
make: do we choose to just give more 
speeches that won’t help anyone, or do 
we try to get something done? Are we 
going to insist upon everything that we 
want, or will we put aside our partisan 
differences to get some of what the 
American people want? 

It is my hope, even if that vote 
doesn’t occur today, that the members 
of this Senate will pass the test by fi-
nally putting aside the rancor and bit-
terness of the past four days, to put 
aside the desire to score debating 
points off each other, and to rally 
around this centrist, responsible bi- 
partisan bill that will give the Amer-
ican people the key components of 
HMO reform that they need and de-
serve. 

The PRESIDING OFFICER. The Sen-
ator from Florida. 

Mr. GRAHAM. I yield 3 minutes to 
the Senator from Virginia. 

The PRESIDING OFFICER. The Sen-
ator from Virginia. 

Mr. ROBB. Thank you, Mr. President. 
I commend my colleagues from 

Rhode Island and Florida for their ef-
forts to try to craft a bipartisan com-
promise. 

We succeeded in putting together leg-
islation that I believe would have led 
us to a bill that could become a law. 

VerDate Aug 04 2004 10:35 Oct 04, 2004 Jkt 069102 PO 00000 Frm 00073 Fmt 0686 Sfmt 0634 E:\BR99\S15JY9.002 S15JY9



CONGRESSIONAL RECORD—SENATE16110 July 15, 1999 
As Senator CHAFEE indicated, we are 

in a situation where a bill that is sup-
ported by an overwhelming majority of 
all of the health-related organiza-
tions—doctors, nurses, patients, and 
providers—is not going to enjoy enough 
votes on this floor to pass. 

The bill that will pass is going to be 
vetoed by the President. 

I hope we can find a way to crawl out 
of our fox holes and find the common 
ground that is necessary if we are 
going to address in a responsible way 
the issues and the concerns we have 
been talking about for this entire 
week. I commend the leadership for 
sticking to their agreement and giving 
everyone an opportunity to be heard. I 
regret there was no sense of com-
promise on the floor. It is important 
we do that. I hope we continue with 
that mission. I appreciate those who 
have worked hard to achieve that com-
promise. 

I yield the floor. 
Mr. GRAHAM. I yield 1 minute to the 

Senator from Arkansas. 
Ms. LINCOLN. Mr. President, I, too, 

compliment our colleagues from Rhode 
Island and from Florida. We have had a 
train wreck in terms of the health care 
proposals we tried to present this week 
in the Senate. 

For the past few days in the Senate 
we have had a lot of colorful charts and 
graphs. We have seen a lot of ads on TV 
paid for by special interest groups. 
There has been a lot of partisan ma-
neuvering. What we haven’t had, what 
the American people haven’t seen, is a 
sensible, moderate debate on this crit-
ical issue of health care. 

Tonight, I am very proud to join my 
colleagues in trying to provide emer-
gency relief, to find the middle ground 
in this debate with the proposal that 
should be acceptable to the majority of 
the people, the Members of the Senate, 
and without a doubt is in the best in-
terests of the American people. 

This issue is of great importance to 
the American public and they are wait-
ing to see if Washington—and more im-
portantly, if the Senate—will be able 
to do their job. And that is to present 
a plausible response to the reforms 
that are needed in this Nation’s health 
care program. 

I applaud my colleagues. 
Mr. GRAHAM. Mr. President, I yield 

1 minute to the Senator from Con-
necticut. 

Mr. LIEBERMAN. Mr. President, I 
thank my friend from Florida. 

It has been a spirited debate. We 
must acknowledge there have been im-
pressive displays of party unity on 
both sides, but to what end? The end of 
the sound and fury is we will produce a 
bill we know the President will veto, 
and therefore there will be nothing 
done to help the American people with 
the problems they have with health 
care. 

It didn’t have to be that way. There 
was a third way. There was a third way 

that would have recognized and ex-
pressed something else the debate has 
concealed: The fact that across party 
lines we agree on about 70 percent of 
the topics we talked about. It was the 
aim of our bipartisan group to put that 
majority round of agreements on the 
bill. Unfortunately, we didn’t have an 
opportunity to have it heard by our 
colleagues in this debate. 

We will be back. We are going to sub-
mit our proposals and there will be an-
other day. 

I yield the floor. 
Mr. GRAHAM. Mr. President, I will 

consume such time as remains on our 
side. 

There are a series of winners and los-
ers as we conclude this debate. The 
first winner is the status quo. We all 
know the result of the effort of the last 
4 days will be nothing. We will be in ex-
actly the same position as we were be-
fore we started. 

The losers are all those American 
families who have genuine concerns 
about the way in which they are being 
treated—the arbitrariness, the inad-
equacy of services under their current 
health maintenance organization plan. 

The winner is cynicism. The Amer-
ican people will again question whether 
their political institutions are capable 
of responding to serious public issues. 
The loser will be the opportunity we 
had to bring together in the best spirit 
of the Senate a bipartisan plan, an 
American plan that would have dealt 
with an American problem. 

The Miami Herald editorialized yes-
terday that what the American people 
want is Senate action, not a showoff 
dictated by political consultants. 

Unfortunately, that is what they 
have received. 

We will continue the effort to fashion 
a reasonable bipartisan plan that will 
deal with the legitimate concerns, first 
of all, of the American people—not a 
small percentage of the American peo-
ple. We will do so in a way that will be 
sensitive to the cost of health care but 
also sensitive of the fact that people 
should get what they contract for from 
their health maintenance organiza-
tions and will provide an enforcement 
mechanism that is meaningful. 

This is not the last chapter in this 
debate. I anticipate that shortly we are 
going to have the rubble of a collapsed 
bill under the weight of a Presidential 
veto. 

I urge my colleagues to use the time 
between now and then to think seri-
ously about whether that is the last 
record we want to write on this impor-
tant national issue. I do not think it is 
what we want. We don’t want an issue. 
We want a result that will help Amer-
ican families. 

The day to achieve that result is, un-
fortunately, not today, but it will 
come. Hopefully, it will come soon. 

The PRESIDING OFFICER. The 
Democrat leader. 

Mr. DASCHLE. I yield 8 minutes to 
the distinguished Senator from Massa-
chusetts. 

Mr. KENNEDY. Mr. President, if the 
Chair would be good enough to let me 
know when 5 minutes remain. 

Mr. President, a little over 2 years 
ago, a number of Members were work-
ing with those involved in the health 
care field, those that have been injured 
because of actions taken by HMOs, and 
those doctors and nurses who believe 
that we could do better. 

Tonight we are at a point in the de-
velopment of a policy where we have 
seen a setback in terms of protecting 
patients. We have seen a setback in 
giving patients and their doctors the 
opportunity to make medical judg-
ments, rather than having their med-
ical judgments overridden by the eco-
nomic judgments made by gatekeepers, 
accountants or insurance company offi-
cials. We have received a setback, but 
I, for one, am not discouraged. I believe 
that as a result of the last 4 days of de-
bate not only do we have a better un-
derstanding about what is important, 
but I think the American people have a 
much better understanding. 

I think the actions we can expect 
from the House of Representatives as 
we begin their debate and discussions 
starts at an entirely different level. I 
am very hopeful we will get a strong 
bill out of the House of Representa-
tives. 

I am absolutely convinced, as I stand 
here, that we will have the opportunity 
to resolve this issue in favor of the con-
cept underlying the Democratic bill, a 
concept which as been supported by 
doctors, nurses, by children’s advo-
cates, women’s advocates, and advo-
cates for the disabled: that when doc-
tors and patients make a medical judg-
ment, patients will get the type of 
health care they have actually paid for 
and not be prevented from getting the 
best health care. 

I am absolutely convinced that is a 
concept that will be accepted. It was 
not accepted during this debate. Others 
will have a different judgment on it. I 
believe that is inevitable. We have seen 
other battles where we have seen the 
inevitability come to pass. I am con-
vinced of it. 

I, for one, think this has been an 
enormously constructive and produc-
tive debate these last 4 days. Quite 
frankly, as one who has been fortunate 
enough to be involved in this debate, 
rarely have I seen—at least on our 
side—so much involvement by the 
Members, and their participation, their 
knowledge, their awareness and the 
wealth of experience that was brought 
to illuminate so many of these issues. 
I think that has to be to the benefit of 
the American people. 

I am not discouraged. I regret that 
we were not successful, but we will 
continue this battle and we will be suc-
cessful. 
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In conclusion, I do thank the major-

ity leader and thank the Senator from 
Oklahoma, for they have responsibil-
ities as leaders of this institution. I 
thank them for the way in which this 
debate has been developed and the 
structures for the discussion that have 
been afforded to us over the past days. 

I thank in particular our leader, the 
Democratic leader, Senator DASCHLE. I 
thank Senator DASCHLE on behalf of 
those of us who feel strongly about this 
issue—it is not just, I know, those of us 
on this side. I am sure those on the 
other side also feel strongly but have 
come to different conclusions than 
those we came to about this issue. We 
would not have had the debate this 
week if it had not been for Tom 
DASCHLE of South Dakota. There are 
no ifs, ands or buts. This has been, I 
think, an extraordinary service to this 
institution, and I think it has been an 
extraordinary service to the patients 
and the medical professionals in this 
country. 

I thank my colleague and friend, Sen-
ator REID, who was so much a part of 
the leadership, and of such help and as-
sistance during this time. 

I thank the members of our com-
mittee. I serve on a number of commit-
tees and have been proud to serve on 
all of them. But my heart is with the 
Health, Education, Labor and Pensions 
Committee. All of our members were 
extremely active. Senator DODD; Sen-
ator HARKIN; Senator MIKULSKI, who 
has been so involved in health care 
issues; Senator BINGAMAN; Senator 
WELLSTONE; Senator MURRAY; Senator 
REED—every one of these Senators has 
been so engaged and involved in this 
issue. 

I pay tribute to our chairman, Sen-
ator JEFFORDS, for his courtesies, and 
Dr. FRIST, for his strong dedication to 
trying to find ways—which we were un-
able to on this measure. But I have re-
spect and affection for the members. 

I also thank so many others who 
were not on the committee who were so 
involved and engaged, particularly 
those on our side, although there were 
others on the other side. 

I also wish to thank the many staff 
people who have worked on this issue 
this week and for the past two years. 
From my staff, David Nexon, my long 
time chief health advisor, Cybele 
Bjorklund, my deputy health advisor, 
who worked so ably on this legislation, 
Michael Myers, my staff director, for 
his leadership on this legislation, Will 
Keyser, Jim Manley, Connie Garner, 
Melody Barnes, Carrie Coberly, Matt 
Ferraguto, Jacqueline Gran, Jon Press, 
Ellen Gadbois, Stacey Sachs, Theresa 
Wizemann, Webster Crowley, Andrew 
Ellner, Paul Frey, Arlan Fuller, Shar-
on Merkin, Dan Munoz, Malini Patel, 
and Kate Rooney. 

From Senator DASCHLE’s staff, Bill 
Corr, Laura Petrou, Ranit Schmelzer, 
Mark Patterson, Jane Loewenson, and 

Elizabeth Hargraves; the staff of the 
Department of Health and Human 
Services and the Department of Labor; 
the staff of the Democratic Policy 
Committee; and the staffs of so many 
other Senators that have played a crit-
ical role during this debate. 

I think, as always, their involvement 
and their support has been invaluable, 
permitting us to have a level of discus-
sion which I think was worthy of this 
institution. 

Finally, I want to say on this issue, 
as all of us would understand in our re-
sponsibilities, that we will be back. We 
may have a setback tonight, but I, for 
one, do not believe this is a setback in 
this issue. We will be back to fight, and 
fight, and fight again, and I believe ul-
timately to prevail. 

I thank the Chair. 
Mr. BYRD. Mr. President, I will vote 

against the Republican alternative to 
the Patients’ Bill of Rights. All week 
long, I have supported amendments 
that would have strengthened the Re-
publican bill and would have provided 
all privately insured Americans with 
meaningful patient protections. At 
each step along the way, the Demo-
cratic amendments were rejected. 

There are major deficiencies in the 
Republican bill. The bill that will be 
passed by the majority covers only 48 
million Americans who receive their 
coverage through self-funded plans. 
What about the 113 million that their 
bill leaves out? Don’t those 113 million 
people deserve protections too? I be-
lieve that all 160 million Americans 
with private insurance deserve basic 
protections. 

Another important weakness in the 
Republican plan, Mr. President, is that 
it does not provide patients the oppor-
tunity to hold their health plans re-
sponsible under state law. If a health 
plan’s decisions lead to the injury or 
death of a patient, the plan should not 
be shielded from accountability. 

I regret that the Senate narrowly re-
jected the Robb amendment, which I 
cosponsored. This amendment would 
have provided women with important 
access to their obstetrician/gyne-
cologist (ob/gyn). The Republican bill 
does not allow a woman to designate 
her ob/gyn as her primary care pro-
vider. 

Another major distinction between 
the bills is who makes medical deci-
sions. Will it be the doctor or the in-
surance company? Unfortunately, the 
Republicans rejected our definition of 
medical necessity. Under our bill, plans 
could not deny benefits based on the 
insurance companies’ definition of 
medical necessity instead of the doc-
tors’ definition. 

The Democratic version of managed 
care reform includes access to clinical 
trials for patients with life-threatening 
or serious illnesses. The Republican 
bill provides access to clinical trials 
only for those suffering from cancer. In 

addition, their provision applies solely 
to 48 million Americans. Their bill 
leaves too many seriously ill Ameri-
cans without the hope that experi-
mental therapies through clinical 
trials provide. 

I regret that the Senate has squan-
dered this opportunity to enact a true 
Patients’ Bill of Rights and provide im-
portant protections to all privately in-
sured Americans. I feel I must vote 
against this bill that puts health plans’ 
profits ahead of patients’ well-being. I 
hope that we can revisit this issue one 
day and pass legislation that provides 
strong patient protections. 

The PRESIDING OFFICER. The as-
sistant majority leader. 

Mr. NICKLES. Mr. President, I thank 
my colleague from Massachusetts for 
his statement, as well as Senator REID. 
It has been a pleasure to work with 
both. This has been a very productive 
and fruitful debate. As a result, we 
ended up with a very good bill. 

I am going to call on several mem-
bers of our task force who helped put 
this bill together and worked very 
hard, not just for a week, not just for 
this week but, frankly, for the last 
year and a half. We had countless 
meetings and a lot of people, a lot of 
staff, put in a lot of effort. This was an 
effort that we felt very strongly about 
because we wanted to improve the 
quality of health care without increas-
ing costs and increasing the number of 
uninsured, and I think we have done it. 

Mr. MCCONNELL. Mr. President, I 
come to the floor today to express my 
strong support for the Republican Pa-
tient’s Bill of Rights Plus Act. As pri-
vate health coverage has shifted to-
ward coordinated care, many con-
sumers are concerned that their health 
plan focuses more on cost than on qual-
ity. Many consumers fear that they 
might be denied the health care they 
need. To respond to these concerns, 
both parties have developed patient 
protection legislation. 

Our colleagues Senators DASCHLE and 
KENNEDY have offered a proposal which 
I believe takes the wrong direction. 
Their bill tries to impose a one-size- 
fits-all solution in a manner which 
would override many of the reforms 
our states have decided—or, equally 
important, decided not to—enact. 
Their proposal includes liability provi-
sions which will dramatically increase 
premiums and further expand the med-
ical malpractice industry in this coun-
try. In fact, their bill should be called 
the ‘‘Lawyers’ Right to Bill’’ not the 
Patients’ Bill of Rights and the trag-
edy of their lawsuit saturated approach 
is that it would make health insurance 
unaffordable to 1.8 million Americans— 
including 30,000 Kentuckians. 

I am pleased to say that we have 
crafted a better proposal for protecting 
America’s families which is embodied 
in the Patient’s Bill of Rights Plus 
Act. The Patient’s Bill of Rights Plus 
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Act provides needed protections for 
Americans in a way which won’t in-
crease the number of uninsured Ameri-
cans by driving up health care costs. 

The Patients’ Bill of Rights Plus Act 
guarantees access to emergency care. 
It requires plans to pay for emergency 
medical screening and stabilization 
under a ‘‘prudent layperson’’ standard. 
If we pass this legislation, we will 
never again have to hear heart-wrench-
ing stories about families with des-
perately ill children who bypass the 
nearest hospital in order to make it to 
a hospital which is in their plan’s net-
work. Under our plan, if you have what 
a normal person would consider an 
emergency, you can go to the nearest 
hospital, period. 

The Patients’ Bill of Rights Plus Act 
would provide direct access to pediatri-
cians and OB/GYN’s. This common- 
sense provision would allow parents to 
take their children directly to one of 
the plan’s pediatricians without having 
to get a referral from their family’s 
primary care physician. Similarly our 
legislation would allow women to go 
directly to a participating OB/GYN, 
without having to get a referral from 
their primary care physician. 

The Patients’ Bill of Rights Plus Act 
also bans ‘‘gag clauses’’. Gag clauses 
are contractual agreements between a 
doctor and a managed care organiza-
tion that restrict the doctor’s ability 
to discuss freely with the patient infor-
mation about the patient’s diagnosis, 
medical care, and treatment options. 
Our legislation would put an end to 
this practice. I believe a doctor should 
be able to discuss treatment alter-
natives with a patient and provide the 
patient with their best medical advice, 
regardless of whether or not those 
treatment options are covered by the 
health plan. 

The Patient’s Bill of Rights Plus Act 
also provides strong, independent ex-
ternal appeals procedures to ensure 
that patients receive the care they 
need. Many Americans are concerned 
that their health plan can deny them 
care. If a plan denies a treatment on 
the basis that it is experimental or not 
medically necessary, a patient can ap-
peal that decision. The reviewer must 
be an independent, medical expert with 
expertise in the diagnosis and treat-
ment of the condition under review. In 
routine reviews, the independent re-
viewer must make a decision within 30 
days, but in urgent cases, they must do 
so in 72 hours. As opposed to the Ken-
nedy plan which mandates a broad, 
one-size-fits-all definition of medical 
necessity, our plan allows those deci-
sions to be made on a case by case 
basis by an independent external med-
ical doctor. Unlike the Kennedy bill 
which encourages lawsuits, the Pa-
tient’s Bill of Rights Plus Act focuses 
instead on giving patients the care 
they need. After all, when you’re sick, 
don’t you really need an appointment 
with your doctor, not your lawyer? 

The most troubling aspect of Senator 
KENNEDY’s legislation is that it will 
further swell the numbers of uninsured 
Americans. 

The Kennedy plan drives up health 
care costs and makes health insurance 
unaffordable for more Americans. Ac-
cording to the very conservative esti-
mates of the Congressional Budget Of-
fice, the Kennedy Patients’ Bill of 
Rights would increase insurance pre-
miums 6.1 percent (Source: Congres-
sional Budget Office Report on S.6, 4/23/ 
99). This means that 1.8 million Ameri-
cans would likely lose their health in-
surance. 

In Kentucky, 30,095 people would 
likely lose their health insurance. 

In California, 271,927 people would 
likely lose their health insurance. 

In New York, 118,091 people would 
likely lose their health insurance. 

In Minnesota, 36,315 people would 
likely lose their health insurance. 

Even if the Kennedy bill does not 
pass, it is expected that health insur-
ance premiums will rise an average of 
seven percent next year (Source: Tow-
ers Perrins 1999 Health Care Cost Sur-
vey 1/99). At a time when premiums are 
rising well above the rate of inflation, 
do we really want to pass legislation 
which raise premiums even more? The 
answer is clearly no. 

Our Patients’ Bill of Rights’ Plus Act 
takes a better approach to the problem 
of the uninsured. While avoiding provi-
sions which will drastically raise pre-
miums, it includes important tax pro-
visions to make insurance more afford-
able. Earlier this week we passed the 
Nickles Amendment which will allow 
self-employed individuals to deduct 
100% of the cost of their health insur-
ance. This is particularly important to 
the 124,000 of Kentucky’s farmers, min-
isters, stay-at-home moms, and young 
entrepreneurs who are self-employed. 
According to a study by the Employee 
Benefits Research Initiative, nearly 1⁄2 
(43.6 percent) of all workers in the agri-
culture, forestry, and fishing sectors 
have no health insurance. By allowing 
the self-insured to fully deduct the 
costs of health insurance, we are tak-
ing an important step in reducing the 
numbers of uninsured. 

There are certainly significant dif-
ferences between our two bills. How-
ever, no single issue distinguishes the 
two more than the question of liabil-
ity. I believe we can and should find bi- 
partisan agreement on the important 
issues of providing emergency care, en-
suring direct access to pediatricians 
and OB/GYN’s, banning gag orders, de-
ductibility of health insurance for the 
self-employed, and a whole myriad of 
issues except for one thing: The Ken-
nedy bill insists on new powers to sue. 
Leafing with abandon through the yel-
low pages under the word ‘‘attorney’’ is 
not what most Americans would call 
health care reform. 

Simply put, I believe that when you 
are sick, you need a doctor, not a law-

yer. I am opposed to increasing litiga-
tion because it will drive up premiums, 
drive 1.8 million Americans out of the 
health insurance market, prevent mil-
lions more uninsured from being able 
to purchase insurance, and aggravate 
an already seriously flawed medical 
malpractice system. 

If 1.8 million Americans lose their 
health insurance, 189,000 fewer women 
will have access to mamograms and 
238,000 fewer women will have access to 
pelvic exams. I have a question for the 
supporters of Sen. Kennedy’s bill. What 
kind of reform makes preventative 
services less available? What kind of 
reform is that? 

As if driving 1.8 million Americans 
out of the health insurance market 
wasn’t reason enough to oppose the 
Kennedy bill, I am also strongly op-
posed to expanding liability because it 
will exacerbate the problems in our al-
ready flawed medical malpractice sys-
tem. Typically these lawsuits drag on 
for an average of 33 months. Even if at 
the end of this 33 months, only 43 cents 
of every dollar spent on medical liabil-
ity actually reaches the victims of 
malpractice (Source: RAND Corpora-
tion, 1985). Most of the rest of the 
judgement goes to the lawyers. That’s 
right, over half of the injured person’s 
damages are grabbed by the lawyers. 
Why would anyone want to expand this 
flawed system which is so heavily 
skewed in favor of the trial lawyers? 

The Washington Post said last March 
that ‘‘the threat of litigation is the 
wrong way to enforce the rational deci-
sion making that everyone claims to 
have as a goal’’ (Source: Washington 
Post 3/16/99). More recently the Post 
said that the Senate should enact an 
external appeals process ‘‘before sub-
jecting an even greater share of med-
ical practice to the vagaries of litiga-
tion’’ (Source: Washington Post 7/13/99). 
The Los Angeles Times Editorial page 
called expanding liability to health 
plans ‘‘bad medicine for both employ-
ees and employers’’ and stated that 
‘‘The key to fixing ERISA is not in rad-
ical measures like more lawsuits. . .’’ 
(Source: Los Angeles Times 2/29/98) 

Mr, President, I have always felt that 
this debate is about improving private 
health insurance in America. That the 
debate was about providing better care, 
for more Americans not less. 

We can and we should guarantee ac-
cess to emergency services. 

We can and we should ensure direct 
access to pediatricians. 

We can and we should ban gag 
clauses. 

We can and we should provide an 
independent external appeals process. 

We can and we should provide full de-
ductibility for the self-employed. 

By voting for the Patients’ Bill of 
Rights Plus Act, we will have taken all 
of these important steps and more. 
However, what we must not do is take 
action which will deprive 1.8 million 
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Americans of health insurance. Mr. 
President, I urge my colleagues to vote 
for this common-sense health care re-
form. 

Mr. FRIST. Mr. President, I rise to 
address a point of some contention on 
the floor over the past two days. Two 
days ago, I twice quoted from Dr. Rob-
ert Yelverton, Chairman of the Pri-
mary Care Committee of the American 
College of Obstetricians and Gyne-
cologists. The precise quotes were as 
follows: First, ‘‘The vast majority of 
OB/GYNs in this country have opted to 
remain as specialists rather than act as 
primary care physicians,’’ and second, 
‘‘None of us could really qualify as pri-
mary care physicians under most of the 
plans, and most OB/GYN’s would have 
to go back to school for a year or more 
to do so.’’ 

These quotes, which were taken from 
the New York Times, on June 13, 1999, 
were entirely accurate as reported by 
the Times. I ask unanimous consent to 
have printed in the RECORD the New 
York Times article. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD as follows: 

[From the New York Times, June 13, 1999] 
BEYOND THE HORROR STORIES, GOOD NEWS 

ABOUT MANAGED CARE 
By Larry Katzenstein 

Most health plans these days are some 
form of managed care. And for most families, 
it is the mother who decide which one to use. 

‘‘Women visit doctors more than men, and 
in a family situation, they may be the ones 
who have primary responsibility for taking 
children to the doctor,’’ said Elizabeth 
McGlynn, the director of the Center for Re-
search on Quality in Health Care at the Rand 
Corporation in Santa Monica, Calif. 

Wendy Schoales, a homemaker in Everett, 
Wash., offered another reason: ‘‘We’re more 
picky.’’ 

Mrs. Schoales’s husband works or the Boe-
ing Company, which, like many large em-
ployers, offers several health-plan options. 
Several years ago, when she switched her 
family from traditional fee-for-service care 
to managed care to cut expenses, an impor-
tant motivation was her being able to con-
tinue to use the obstetrician and gyne-
cologist who had delivered her first child, 
Ashlyn. ‘‘When you find a doctor you like, 
you want to stick with him, especially when 
it comes to an ob-gyn,’’ she said. 

Two years ago, Mrs. Schoales’s second 
child, Gavin, was born under managed care 
but with the same obstetrician and gyne-
cologist. The care was just as good as it had 
been with Ashlyn, she said, and the cost was 
significantly lower. ‘‘They charged us just 
one copayment for the whole maternity ex-
perience,’’ she said. 

For the same reasons, Katherine Davidge 
of Newton, Mass., also fared well under man-
aged care during the births of her two chil-
dren. Her experience in getting her managed- 
care plan to cover treatment for depression, 
on the other hand, was an exercise in exas-
peration. 

Ms. Davidge’s plan subcontracts mental- 
health services to another company, a com-
mon practice in managed care. ‘‘I’d call this 
company and ask, ‘Is Dr. X covered?’ ’’ she 
said, ‘‘And they’d say no. And then the same 
thing would happen for Dr. Y and Dr. Z. So, 

then I asked for a list of practitioners I could 
see, and it was really bizarre because they 
just wouldn’t give us the list. They said they 
typically don’t give it out.’’ 

After several months of phone calls and 
letters, Mr. Davidge said, she received a list. 
‘‘It was so small that it was almost impos-
sible for me to find somebody that I knew 
anything about,’’ she said. ‘‘So I gave up.’’ 

Managed care would seem tailor-made for 
women. It provides a coordinated system of 
care that makes preventive services readily 
available—and women use preventive meas-
ures at twice the rate men do. Health-main-
tenance organizations and other managed- 
care plans remind members to come in for 
checkups. With a primary-care doctor to fa-
cilitate matters, plans are supposed to help 
route patients to the most appropriate spe-
cialist for their ailments—and all this for a 
more affordable premium and limited out-of- 
pocket expenses. 

‘‘One reason women’s preventive services 
have always been such a leading issue in 
managed care is that two of the tests it em-
phasizes, Pap smears and mammograms, pro-
vide the best evidence that preventive test-
ing saves lives,’’ said Dr. Karen Scott Col-
lins, an assistant vice president of The Com-
monwealth Fund, a philanthropic foundation 
in New York City that supports research on 
health and social policy. 

Yet it is the darker side of managed care 
that has received Most of the attention in re-
cent years—the follies and tragedies caused 
by restricted choice of physicians, barriers 
to needed care, delays in service, limitations 
on care and a zeal for cost-cutting. 

Women, especially, could be excused for 
thinking that managed care is bad for their 
health, because some of the most highly pub-
licized outrages attributed to health-man-
agement organizations, or H.M.O.’s, and 
other managed-care plans have involved 
women’s issues: drive-by mastectomies, 
drive-by deliveries, coverage denied for what 
were regarded as promising breast-cancer 
treatments and refusal to let obstetricians 
and gynecologists be primary-care physi-
cians. 

The abuses attributed to managed care 
have caused a backlash in the form of legis-
lation to make it more accountable, particu-
larly to women. This includes the Newborns’ 
and Mothers’ Health Protection Act of 1996, 
which requires a minimum hospital stay of 
48 hours after a normal vaginal birth and 96 
hours after a Caesarean section, unless the 
mother and physician agree to an earlier dis-
charge. Laws in many states mandate that 
women in managed care be given direct ac-
cess to an obstetrician and gynecologist 
without a referral from their primary-care 
physician, and a Patients’ Bill of rights Act 
pending in Congress would make choosing an 
obstetrician and gynecologist for primary 
care the law of the land. 

Despite the mixed reviews that managed 
care gets from patients and physicians, find-
ings from a 1998 Commonwealth Fund sur-
vey, announced last month, suggest that 
women in managed-care plans fare better in 
some important ways than those who receive 
traditional medical care. 

‘‘The joke about managed care is that it 
doesn’t manage and it doesn’t care,’’ said 
Humphrey Taylor, the chairman of Louis 
Harris & Associates of New York City, which 
conducted the survey. ‘‘But the findings 
from this survey suggest that managed care 
is serving women at least as well as fee-for- 
service medicine, and certainly better than 
some of the managed-care horror stories 
would suggest.’’ 

The survey, conducted by telephone, in-
volved 1,140 women with managed care and 
351 women with traditional fee-for-service 
care, all of them younger than 65. Among the 
key findings were: 

Women with managed care were more like-
ly to identify a particular doctor as their 
regular source of care (87 percent of them did 
so versus 78 percent of those with traditional 
care). 

Women with managed care were more like-
ly to say that their health plan sends them 
reminders for preventive care (27 percent 
versus 18 percent). 

Women with managed care were more like-
ly to have seen an obstetrician and gyne-
cologist as their primary care physician (66 
percent versus 61 percent). 

Women with managed care were more like-
ly to have received a Pap smear in the last 
three years (74 percent versus 67 percent). 

Among women 50 and older, those with 
managed care were more likely to have re-
ceived colon-cancer screening (29 percent 
versus 20 percent) and to have talked with 
their doctor about hormone-replacement 
therapy (56 percent versus 50 percent). 

One in five women under both types of cov-
erage reported problems in gaining access to 
health care, like obtaining an expensive pre-
scription or seeing a specialist. 

But the survey has not made believers of 
many physicians who specialize in women’s 
health. ‘‘As a gynecologist, my biggest prob-
lem with managed care is the severe restric-
tions that have been placed on my ability to 
make independent decisions on how to treat 
disorders that might require surgery,’’ said 
Dr. Robert Yelverton of Tampa, Fla., who es-
timated that 80 percent of his patients have 
managed care. 

Dr. Yelverton said that one managed-care 
company requires a woman who is bleeding 
heavily from excessive menstrual flow and 
has excessive pain with her periods to be 
confirmed anemic and to be on iron supple-
ments for three months without improve-
ment before being allowed to have a 
hysterectomy. 

That requirement ‘‘is based on the premise 
that too many hysterectomies are done,’’ 
said Dr. Yelverton, who said he believes that 
most obstetricians and gynecologists would 
first try hormonal treatment rather than 
surgery for such problems. ‘‘But when that 
doesn’t work, we have patients who are mis-
erable,’’ he said. 

Dr. Yelverton, the chairman of the Amer-
ican College of Obstetricians and Gyne-
cologists’ primary care committee, said that 
one of the most highly publicized improve-
ments is managed care, allowing a woman to 
see an obstetrician and gynecologist as her 
primary-care provider, ‘‘hasn’t worked out.’’ 

‘‘The vast majority of ob-gyns in this 
country have opted to remain as specialists 
rather than act as primary-care physicians,’’ 
he said, attributing this to the stringent 
standards that managed-care plans have set 
for primary-care providers. ‘‘None of us 
could really qualify as primary-care physi-
cians under most of the plans,’’ he said. ‘‘And 
most ob-gyns would have to go back to 
school for a year or so to do so.’’ 

Health care experts consider the measures 
assessed in the Commonwealth Fund sur-
vey—having a regular doctor or getting reg-
ular Pap smears—to be good indicators of 
quality of care. But the most crucial meas-
ures for evaluating any type of care are the 
results: diagnosing breast cancer at an early 
stage, for example. A study published last 
February in the Journal of the American 
Medical Association looked at this result 
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and found that in this case, too, managed 
care had the edge over traditional care. 

The study involved nearly 22,000 women 
over age 65 whose breast cancers were diag-
nosed between 1988 and 1993. Researchers 
found that women enrolled in Medicare 
H.M.O.’s were generally more likely than 
fee-for-service patients to have had their 
cancers diagnosed at an earlier stage. And 
among women who underwent breast-con-
serving surgery, known as lumpectomy, the 
H.M.O. enrollees were significantly more 
likely to have received radiation, the medi-
cally recommended accompanying treat-
ment. 

So, where does that leave matters? ‘‘With 
three-quarters of all insured women now in 
some type of managed-care plan, the time 
has come to shift the focus from whether 
managed care is better or worse than fee-for- 
service to making sure that women are re-
ceiving quality health care in whatever type 
of managed-care plan they belong to,’’ said 
Dr. Collins, the Commonwealth Fund execu-
tive. 

She and other health-care experts applaud 
a current voluntary program in which man-
aged-care plans are graded on more than 50 
measures, several pertaining to women’s 
health. 

This set of measures is known as the 
Health Plan Employer Data and Information 
Set. It is administered by the National Com-
mittee for Quality Assurance, a private, non-
profit organization also involved in accred-
iting managed-care plans. The committee’s 
most recent compilation of information, 
known as Quality Compass 1998, includes 
Health Plan Employer Data scores and con-
sumer-satisfaction data submitted by 447 
commercial managed-care health plans that 
collectively cover 60 million Americans. 

Some managed-care plans do not partici-
pate in the program. Others do but do not 
allow their scores to be publicly reported. 
But several large employers, including Xerox 
and General Motors, strongly encourage 
managed-care plans under contract with 
them to make their scores public. And some 
states, including New York, New Jersey and 
Maryland, require plans to release this infor-
mation. Working with the committee, the 
states issue annual managed-care report 
cards through pamphlets and on their Web 
sites. The www.health.state.ny.us site has 
information for New Yorkers. 

Regarding mammography screening rates, 
for example, New York residents can learn 
the names of the seven health plans— 
CDPHP, CHP/Kaiser, Finger Lakes, Health 
Care Plan, Healthsource HMO, HMO CNY 
and Preferred Care—that performed signifi-
cantly better than the statewide average 
during 1996 and 1997, and the five health 
plans—CIGNA Health Care, MVP, Physicians 
Health Service, Prudential Health Care Plan 
and United Healthcare-NYC—that performed 
significantly worse. 

Some physicians believe that these efforts 
are having a positive effect. One is Dr. Jef-
frey Hankoff, a family physician in Santa 
Barbara, Calif., who takes care of a large 
managed-care population and is the medical 
director of an independent practice associa-
tion, or I.P.A., a group of about 30 physicians 
who collectively negotiate contracts with 
managed-care plans. 

‘‘One thing managed care has brought to 
the table is that quality is the major focus 
and not a token effort,’’ Dr. Hankoff said. 
‘‘Every time a patient writes a letter of com-
plaint, our I.P.A. has a committee that re-
views it. We’re really attempting to make 
sure that people are getting the care they’re 

supposed to be getting. In a managed-care 
operation, that’s monitored all the time be-
cause the plans demand it and the Govern-
ment demands it of the plans. It’s something 
that managed care really hasn’t received 
credit for.’’ 

Look at the Stats, Talk to Friends 
Here are steps that women can take for 

choosing a high-quality managed-care plan: 
Ask your employer’s benefits department 

if its plans make their Health Plan Employer 
Date and Information Set (Hedis) scores pub-
lic, and ask to see them. ‘‘You should prefer 
a plan that’s willing to show its Hedis num-
bers,’’ said Elizabeth McGlynn of the Rand 
Corporation in Santa Monica, Calif. 

Find out whether a plan is fully accredited 
by the National Committee for Quality As-
surance, and reject plans that have applied 
for accreditation and failed. Accreditation 
provides assurance that a plan has a quality- 
improvement program. Accreditation infor-
mation for most plans is available on the 
committee’s Web site (www.ncqa.org) or by 
calling (888) 275–7585. 

Ask if the plan offers a specific program 
for women’s health, has it own medical di-
rector for women’s health, or has a network 
of providers that includes a women’s health 
center. Then try to find out if they’re more 
than gimmicks. 

‘‘There are certainly some issues of wom-
en’s health that have been picked up by man-
aged-care organizations purely for adver-
tising purposes, to attract women,’’ said 
Mark Chassin, chairman of the department 
of health policy at Mount Sinai School of 
Medicine in New York City. ‘‘But it has been 
difficult for women to get customized or gen-
der-based advice about important treatment 
issues such as heart disease, for example, 
where women have different risk factors 
from men and need to be managed dif-
ferently and to consult with specialists who 
understand those differences.’’ 

Talk to people in the plan. ‘‘Word of mouth 
is probably underestimated as a good indi-
cator of quality,’’ said Donald Berwick, who 
directs the Institute for Health Care Im-
provement in Boston. 

Consider the doctors. ‘‘The most important 
aspect of quality in managed care is the pro-
vider you choose rather than the plan,’’ said 
David Blumenthal, director of the Institute 
for Health Policy at Massachusetts General 
Hospital and Partners Health System in Bos-
ton. Because doctors belong to an average of 
eight plans, ‘‘in most communities right 
now, most managed-care companies include 
most doctors in that community, so you can 
get almost any doctor on any plan,’’ Dr. 
Blumenthal noted. ‘‘The quality variations 
among plans probably mostly reflect the dif-
ferent doctors.’’ 

For many people, the worst aspect of man-
aged care is having to stop seeing a doctor 
who is not in the plan. So before joining a 
plan, find out if your doctor participates 
and, if not, what it will cost if you continue 
seeing that doctor. 

Ask whether the plan covers prescription 
drugs. This is especially important for 
women taking hormone replacement therapy 
or oral contraceptives. 

If you have children, ask if the plan pro-
vides baby-sitting or has provisions for com-
bining child and adult visits. 

Mr. FRIST. Unfortunately, before in-
troducing these statements, I appar-
ently misspoke and said, ‘‘Let me share 
with Members what one person told 
me.’’ I should have said, ‘‘As Dr. 
Yelverton was quoted in the New York 
Times as stating.’’ So, I wish to clarify 
the RECORD. 

Dr. Yelverton has taken offense at 
my use of his quotes. In fact, he con-
tends that I ‘‘misused’’ his quotes. At 
this time, Mr. President, I ask unani-
mous consent to have printed a letter 
from Dr. Ralph Hale, with an attached 
memo from Dr. Yelverton, into the 
RECORD, so that his views may be clear. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

THE AMERICAN COLLEGE OF 
OBSTETRICIANS AND GYNECOLOGISTS, 

Washington, DC, July 14, 1999. 
Hon. BILL FRIST, 
Washington, DC. 

DEAR SENATOR FRIST: As Executive Vice 
President of the American College of Obstet-
rics and Gynecologists (ACOG), I feel it nec-
essary to clarify ACOG’s position on the 
Robb/Murray amendment to allow women in 
managed care plans direct access to ob-gyn 
care. I’ve also attached a memo from Dr. 
Robert Yelverton, Chairman of ACOG’s Pri-
mary Care Committee, correcting your mis-
use of his statements in a June 13 New York 
Times article. 

ACOG and Dr. Yelverton fully support ef-
forts in Congress, including the Robb/Murray 
amendment, which would enable ob-gyns to 
be designated as primary care providers. A 
recent ACOG/Princeton Survey Research As-
sociates survey found that nearly one-third 
of all ob-gyns in managed care plans are de-
nied the opportunity to be designated as pri-
mary care physicians. Ob-gyns are often the 
only health care provider many women see 
throughout their adult lives and are best 
suited to understand and evaluate the health 
care needs of their patients. While not all ob- 
gyns may choose to accept a PCP designa-
tion, all ob-gyns should have the opportunity 
to be designated as a woman’s PCP under 
managed care. 

We also strongly endorse the Robb/Murray 
amendment’s provision that would require 
managed care plans to allow women direct 
access to the full array of covered ob-gyn 
services provided under the plan. 

While the amendment failed yesterday on 
a 48 to 52 vote, we are hopeful the Senate 
will take up this important issue again. Dr. 
Yelverton and I urge you to vote in favor of 
these important policies. 

Sincerely, 
RALPH W. HALE, M.D., 

Executive Vice President. 

TAMPA BAY WOMEN’S CARE 
Tampa, FL, July 13, 1999. 

To: Lucia DiVenere, ACOG Government Re-
lations. 

From: Robert W. Yelverton, M.D., Chairman, 
Primary Care Committee. 

I received your fax tonight and offer the 
following in response. 

I have never spoken directly to Senator 
Bill Frist (R–TN) or any member of his staff 
on the subject of OB/GYNs as primary care 
physicians or on any other subject. The 
quote that Senator Frist attributed to me on 
the floor of the Senate today came from an 
article in the June 13, 1999, edition of the 
New York Times. The article may be viewed 
on the New York Times website (go to 
www.nytimes.com, then click on Health and 
Science). I was contacted by the article’s au-
thor, Larry Katzenstein, and asked to com-
ment on the impact of managed care on 
women’s healthcare in this country. In my 
interview with Mr. Katzenstein, I discussed 
‘‘barriers’’ that managed care organizations 
have raised against the efforts of OB/GYNs 
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to become primary care physicians. The 
quote attributed to me by Senator Frist was 
from a non-quote in this article. I told Mr. 
Katzenstein that some managed care organi-
zations have placed barriers consisting of 
such stringent (not ‘‘high,’’ as Senator Frist 
stated) standards for their qualifications as 
primary care physicians that most OB/GYNs 
would not be able to meet them without fur-
ther training. 

One objective of my comments was to dem-
onstrate that the College’s interests were to 
allow OB/GYNs to provide women’s 
healthcare to their patients unimpeded by 
the cumbersome requirements of managed 
care referral systems. Mr. Katzenstein’s arti-
cle did not emphasize to the degree it should 
have that these were barriers to OB/GYNs 
being designated primary care physicians— 
not ‘‘high standards’’—as has been discussed 
repeatedly in meetings of the Primary Care 
Committee. I went on to say to Mr. 
Katzenstein that the qualification require-
ments that some managed care organizations 
impose on OB/GYNs in certain instances ex-
ceeded even those required of family physi-
cians. He chose not to include that state-
ment in his article. 

Senator Frist’s misuse of my statement in 
support of his position that OB/GYNs could 
not act as primary care physicians because 
of the ‘‘high standards’’ that managed care 
organizations set for primary care physi-
cians, is regrettably misleading, to say the 
least, and does an injustice to the true in-
tent of my statements. 

I personally supported then and I support 
now the amendment sponsored by ACOG to 
allow OB/GYNs to act as primary care physi-
cians and to allow direct access for women’s 
healthcare and did, in fact, spend a portion 
of this very afternoon e-mailing my senators 
and encouraging them to vote in support of 
the amendment. 

Please contact me at (813) 269–7752 after 
9:00 a.m. tomorrow (Wednesday). I will be 
glad to discuss this matter with you at that 
time and will support any effort that you 
want to undertake to clarify this issue now 
on the floor of the Senate. 

Mr. FRIST. The gist of Dr. 
Yelverton’s complaint is that he was 
informed that I used his quotes to op-
pose an amendment which sought to 
allow OB/GYNs to be treated as pri-
mary care physicians. Dr. Yelverton 
supports allowing OB/GYNs to serve as 
primary care physicians and he sup-
ports ‘‘direct access for women’s 
healthcare.’’ My position is that we 
should not be confusing the issue and 
saying that OB/GYNs—specialists—are 
‘‘primary care physicians’’ and thus 
have the implied responsibility of serv-
ing as overall gatekeepers for insur-
ance plans. Instead, I believe we should 
insure that women have direct access 
to OB/GYNs for obstetrical and gyneco-
logical care without going through a 
gatekeeper. In that spirit, I used Dr. 
Yelverton’s reported quotes. 

I continue to believe that our task is 
to see that women can have direct 
unimpeded access to OB/GYNs. We will 
do that, without saying that OB/GYNs 
must be designated as ‘‘primary care 
physicians’’ who are responsible for 
treating all aspects of the patient’s 
health needs, including ear infections 
and the like. I sincerely believe that 

direct access to OB/GYNs is the issue, 
not whether we label OB/GYNs as ‘‘pri-
mary care physicians.’’ 

Mr. President, I yield the floor. 
Mr. DEWINE. Mr. President, as de-

bate draws to a close on managed care 
reform, I want to talk about a few of 
the key provisions that I strongly sup-
port in the comprehensive legislation 
developed by the Republican Health 
Care Task Force and my colleagues on 
the Senate Health Committee. 

All throughout the process of devel-
oping responsible managed care reform 
legislation, I have shared the same 
overall policy goal held by most of my 
colleagues: to reform the managed care 
system without reducing quality, with-
out increasing cost and without adding 
to the ranks of Americans who cannot 
afford health insurance. These are im-
portant issues for individuals and fami-
lies. 

Just as important to them, and to 
me, is the impact of managed care on 
the quality of health care provided to 
children. That issue, perhaps more 
than any other, governed how I exam-
ined and worked on this very impor-
tant legislation. 

Working with my friend and col-
league from Tennessee, Senator BILL 
FRIST, I worked to ensure that the bill 
approved earlier this year by the Sen-
ate Health Committee protected the 
interests of families with children. The 
bill approved by the Committee and in-
cluded in the Task Force bill provides 
for direct access to pediatricians. For 
any family, this is common sense. Pe-
diatricians are general practitioners 
for children. Why should parents have 
to take their child to a primary care 
physician in order to be given permis-
sion to have the child see a pediatri-
cian? This ‘‘gatekeeping’’ role is just 
not necessary. 

That’s why Senator FRIST and I 
worked to include language in the 
Committee-passed bill that lets par-
ents bypass the gatekeeper. Under this 
bill, parents can take their child 
straight to the pediatrician. The Task 
Force bill also includes this language. 

The larger debate concerns pediatric 
specialists. My view on this, based, I 
might add, on considerable personal ex-
perience, is that children are not sim-
ply a smaller version of adults. Fortu-
nately, for the most part, children are 
proportionately healthier than adults. 
This means that for the small number 
of children who suffer from illnesses 
and conditions, they are the exception 
to the rule. To a parent who loves 
them, however, this is no consolation. 
Not only is their child suffering, but 
treatment can also be extremely ex-
pensive. 

Children who suffer from cancer, to 
take one example, should be able to see 
a pediatric oncologist, not an 
oncologist who was trained to treat 
adults. That is why Senator FRIST and 
I worked to include in the Committee- 

approved bill an amendment that 
would require the practitioner, facility 
or center to have, and I quote from our 
amendment, ‘‘adequate expertise (in-
cluding age-appropriate expertise) 
through appropriate training and expe-
rience.’’ By requiring age-appropriate 
expertise, we are saying that a child 
will see a pediatric specialist and an el-
derly patient will see a geriatric spe-
cialist. We are ensuring that the most 
vulnerable people—the youngest and 
the oldest—within our population are 
referred to the specialists who are 
trained to treat their particular age 
group. We have also clarified this lan-
guage to ensure ‘‘timely’’ access to 
such specialty care. 

Mr. President, let’s not lose sight of 
our bottom line goal: to ensure quality 
health care without compromising ac-
cess to care. We already have 43 million 
Americans who are without any health 
care coverage. Excessive mandates on 
the quality of care will only drive up 
the cost of providing care, and could 
price health care out of the range of af-
fordability. Our legislative efforts 
must not add to the uninsured. Mr. 
President, employer-provided health 
insurance is strictly voluntary—em-
ployers do not have to offer health in-
surance to their employees. So, we are 
walking a fine line between ensuring 
that our nation’s health care quality 
remains high, while still keeping such 
care affordable. 

In my home state of Ohio alone, 1.3 
million of 11 million Ohioans are unin-
sured—they have no health care cov-
erage at all. Worse still, in Ohio we 
have 305,000 children who have no 
health insurance coverage. With health 
care costs estimated to increase by 7–8 
percent due to inflation alone, it is 
clear that we should not add to this 
cost increase. 

On this score, there is serious cause 
for concern. A Lewin Group study 
found that for every one percent rise in 
premiums, 300,000 more people become 
uninsured. The Congressional Budget 
Office (CBO) estimated that the 
Daschle-Kennedy Patients’ Bill of 
Rights bill would increase health care 
premiums by 6.1 percent. That means 
an additional 1.8 million Americans 
would lose health insurance if that par-
ticular bill becomes law. Based on data 
provided by the CBO, that bill would 
add $355 each year to the average work-
er’s health care premium. If that is not 
enough to drive Americans to the 
ranks of the uninsured, it will cer-
tainly add to the cost of living for 
American families. 

I support the Task Force legislation, 
which CBO estimated would raise pre-
miums by only 0.8 percent—that’s 
eight-tenths of one percent. This legis-
lation also would provide direct access 
to pediatricians and access to specialty 
care. This legislation would provide for 
an independent external review process 
for all adverse coverage decisions that 

VerDate Aug 04 2004 10:35 Oct 04, 2004 Jkt 069102 PO 00000 Frm 00079 Fmt 0686 Sfmt 0634 E:\BR99\S15JY9.002 S15JY9



CONGRESSIONAL RECORD—SENATE16116 July 15, 1999 
are based on a lack of medical neces-
sity or investigational or experimental 
nature of the treatment. This process 
will better protect everyone, including 
children and the elderly, because it 
would ensure that the independent ex-
ternal reviewer assigned to review an 
adverse coverage determination has ex-
pertise (including age-appropriate ex-
pertise) in the diagnosis or treatment 
under review. All of these patient pro-
tections are included, while still keep-
ing health care affordable. 

I also support this legislation be-
cause it would help 317,000 Ohioans and 
close to 9 million other Americans na-
tionwide who are self-employed, but 
can only currently deduct 45 percent of 
their health care costs. The self-em-
ployed are mainly farmers, family- 
owned and operated businesses, and 
independent business people and entre-
preneurs. They represent the heart and 
soul of our economy, but the tax code 
treats these first-class workers like 
second-class citizens. 

Mr. President, in the last several 
years, I have voted for legislation that 
would move this important tax break 
to full deductibility, which large cor-
porations already have. By making 
such health care costs 100 percent de-
ductible for the self-employed, we have 
the opportunity to reduce the ranks of 
the uninsured. We would be making 
health insurance more affordable, and 
more accessible for our country’s self- 
employed workers and their families. 

These are just some of the provisions 
that would improve our managed care 
system—improvements that would not 
compromise affordability and accessi-
bility. That is why I will vote for the 
Task Force bill later today. 

Mr. WARNER. Mr. President, this 
week the United States Senate has 
been debating the provisions of two 
pieces of legislation dealing with in-
creased patient protections for individ-
uals with health plans. The bill that I 
support is called the ‘‘Patients’ Bill of 
Rights Plus Act.’’ The other bill under 
consideration is called the ‘‘Patients’ 
Bill of Rights.’’ Though these bill have 
similar names, they differ greatly in 
what they will in fact accomplish. 
After I briefly summarize the major 
components of these bills, it will be 
clear that the title of the ‘‘Patients’ 
Bill of Rights’’ is a misnomer. It will 
also be clear that the ‘‘Patients’ Bill of 
Rights Plus Act’’ is a bill that is truly 
focused on the American people. 
Through its major components, this 
bill will provide consumer protections, 
enhance health care quality, and in-
crease access to healthcare. 

The Patients’ Bill of Rights Plus Act 
contains a number of provisions that 
are key consumer protections. These 
provisions will greatly enhance the 
health plans of the 48 million Ameri-
cans who are covered by self-funded 
group health plans governed exclu-
sively by the Employee Retirement and 

Income Security Act (‘‘ERISA’’) and 
will enhance the quality of healthcare. 

First, the Patients’ Bill of Rights 
Plus Act has emergency care protec-
tion for consumers. Currently, some 
plans and managed care organizations 
require prior authorization for emer-
gency department services and/or have 
denied payment for emergency room 
services if it turns out the patient’s 
situation does not meet the plan or or-
ganization’s definition of an emer-
gency. As a result, a participant may 
be liable for the entire emergency 
room bill. This potential large cost to 
the patient, and the uncertainty of 
coverage, has a significant negative 
impact on the patient seeking emer-
gency room care, even if such a visit is 
reasonable. What a tragedy it would be 
for a person to die because that person 
refused to go to the emergency room 
out of fear that coverage would be de-
nied later? 

The Patients’ Bill of Rights Plus 
remedies this situation in a cost effec-
tive manner by requiring self-funded 
ERISA plans that provide coverage for 
emergency services to pay for emer-
gency medical screening exams using a 
‘‘prudent layperson standard.’’ The bill 
also requires these ERISA plans to pro-
vide coverage for any additional emer-
gency care necessary to stabilize an 
emergency condition after a screening 
exam. Under the prudent layperson 
standard, an ERISA plan would be re-
quired to cover emergency medical 
screenings if a person with an average 
knowledge of health and medicine 
would expect that the absence of im-
mediate medical attention would re-
sult in serious jeopardy to the individ-
ual’s health. For example, let’s say an 
individual is experiencing chest pain. 
Though I am not a doctor (my father 
was), I do know that chest pain could 
at least be a symptom of indigestion, 
heart burn, or a heart attack. If this 
individual went to the emergency room 
because of these chest pains, the pru-
dent layperson standard would cover 
emergency screening, even if the heart 
pain turned out to be a case of indiges-
tion. 

Another problem that I continuously 
hear people complaining about is gate-
keepers. Many plans require patients 
to visit their primary care physicians 
and obtain a referral before they can 
visit a specialty doctor. These 
gatekeeping provisions can, in certain 
circumstances, drive up the cost of 
healthcare, and also make it more dif-
ficult for patients to access appropriate 
medical care. Moreover, certain 
gatekeeping provisions fail to recog-
nize that women and children have 
unique health care needs. The Patients’ 
Bill of Rights Plus Act also remedies 
these problems by requiring self-funded 
ERISA plans to provide direct access to 
routine obstetric and gynecological 
(‘‘ob/gyn’’) care and routine pediatric 
care without requiring prior authoriza-
tion. 

Third, in addition to improving ac-
cess to emergency care services, ob/ 
gyns, and pediatricians, the Patients’ 
Bill of Rights Plus Act ensures access 
to covered specialty care by requiring 
ERISA plans to provide patients access 
to covered speciality care within net-
work, or, if necessary, through con-
tractual arrangements with specialists 
outside the network. While this bill 
would not prevent a plan from requir-
ing a referral by a patient’s primary 
care physician in order to obtain some 
specialty services, the bill does require 
a plan to provide for an adequate num-
ber of visits to the specialist when the 
plan requires a referral. 

Fourth, the Patients’ Bill of Rights 
Plus Act also addresses the situation of 
when a patient’s physician under a 
plan is terminated or is not renewed by 
the plan. This bill requires an ERISA 
plan to continue coverage with a pa-
tients’ provider, if the patient is under-
going a course of treatment that in-
cludes institutional care, care for a ter-
minal illness, or care starting from the 
second trimester of pregnancy. Cov-
erage duration is for up to 90 days for 
a patient who is terminally ill or who 
is receiving institutional care. For a 
pregnant woman who is in her second 
or third trimester, coverage is required 
to be continued through the 
postpartum period. 

In addition to providing these key 
consumer protections to the 48 million 
Americans who are covered by self- 
funded group health plans governed ex-
clusively by ERISA, the Patients’ Bill 
of Rights Plus Act creates appeals pro-
cedures for the 124 million Americans 
covered by both self-insured and fully- 
insured group health plans. These ap-
peal provisions are essential protec-
tions to ensure that Americans receive 
the service and coverage they are enti-
tled. 

Simply put, the Patients’ Bill of 
Rights Plus Act requires an internal 
and external review process under 
which consumers can appeal a plan’s 
denial of coverage. A plan must com-
plete a consumer’s internal appeal 
within 30 working days from the re-
quest for an appeal. An internal cov-
erage appeal can also be expedited, 
meaning the determination must be 
made within 72 hours, in accordance 
with the medical exigencies of the 
case, after a request is received by the 
plan or issuer. In the event that the 
plan denies coverage because the treat-
ment was not medically necessary or 
appropriate or was experimental, the 
internal review must be conducted by a 
physician who has appropriate exper-
tise and who was not directly involved 
in the initial coverage decision. 

A consumer who is denied coverage 
and who loses an internal appeal still 
may have an avenue to pursue coverage 
through an external appeal. An exter-
nal review is available when a plan has 
denied coverage based on lack of med-
ical necessity and appropriateness and 
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the amount involved exceeds a signifi-
cant financial threshold or there is a 
significant risk of placing the life or 
health of the individual in jeopardy. 
Once an external review is requested, a 
plan must select a qualified external 
review entity, in accordance with the 
medical exigencies of the case. The 
plan must select the entity in an unbi-
ased manner and the entity must be: 
(1) an independent external review en-
tity licensed or credentialed by a 
State; (2) a State agency established 
for the purpose of conducting inde-
pendent external review; (3) an entity 
under contract with the Federal Gov-
ernment to provide independent exter-
nal review services; or (4) any other en-
tity meeting criteria established by the 
Secretary of Labor. 

The external review entity then se-
lects the independent expert to conduct 
the external review. This independent 
expert reviewer must have appropriate 
expertise and credentials, must have 
expertise in the diagnosis or treatment 
under review, must be of the same spe-
cialty as the treating physician when 
such an expert is reasonably available, 
and must not have certain affiliations 
with the case or any of the parties in-
volved. This expert’s job under the ex-
ternal review is to render an inde-
pendent decision based on valid, rel-
evant, scientific, and clinical evidence. 
This includes information from the 
treating physician, the patient’s med-
ical records, expert consensus, and 
peer-reviewed medical literature to as-
sure that standards of care are re-
viewed in a manner that takes into ac-
count the unique needs of the patient. 

This internal and external review 
process is integral to ensuring that pa-
tients get the medical care they need. 
Again, the bill provides for an Inde-
pendent medical judgment by a quali-
fied and non-biased medical expert. 
This will protect against the possi-
bility that a health plan might try to 
‘‘short change’’ its consumers. Our bill 
is a responsible approach that will not 
drive up costs and cause more Ameri-
cans to lose health insurance coverage. 

Sixth, the Patients’ Bill of Rights 
Plus Act protects health insurance 
consumers against the use of a techno-
logical innovation that could prove 
costly to them. Scientists today be-
lieve that most people carry genes with 
certain characteristics that may place 
these people at risk for future diseases. 
Consequently, insurance companies 
could use this technology and charge 
higher premiums to those individuals 
who are genetically predisposed to cer-
tain diseases. The Patients’ Bill of 
Rights Plus Act protects against this 
by prohibiting all group health plans 
and health insurance issuers from de-
nying coverage, or adjusting premiums 
or rates based on ‘‘predictive genetic 
information’’ for the 140 million Amer-
icans covered by both self-insured and 
fully insured group health plans and in-
dividual health insurance plans. 

Finally, this bill protects consumers 
and increases the quality of health care 
by protecting patient-provider commu-
nications. The communications are 
protected through the elimination of 
gag rules, which restrict physicians 
and other health care providers from 
discussing patient treatment options 
not covered by patients’ plans. I be-
lieve in providing patients with the 
most information possible so that they 
can make informative healthcare deci-
sions, in consultation with their health 
care provider. The gag rule prohibition 
in this bill will permit health care pro-
fessionals to discuss treatment alter-
natives with patients and render good 
medical advice, regardless of whether 
the treatments or alternatives are cov-
ered benefits under the plan. 

Not only does the Patients’ Bill of 
Rights Plus Act provide consumer pro-
tections and increase health care qual-
ity, this legislation also increases ac-
cess to the health care system. First, 
this bill expands the use of Medical 
Savings Accounts (‘‘MSA’’). These ac-
counts were created in 1994 but are cur-
rently only available for employees of 
firms with 50 or fewer employees. This 
bill expands MSA availability to all in-
dividuals. This bill also loosens some of 
the restrictions on Flexible Savings 
Accounts (‘‘FSA’’). An FSA is an ac-
count which an employee can deposit 
money into to cover healthcare costs 
that are not covered by the plan. Cur-
rent law, however, provides that any 
money in the FSA that is not used by 
the end of the year is lost. This bill 
would allow workers to keep up to $500 
of unused FSA funds in tax-preferred 
accounts every year, giving those pa-
tients greater control over their health 
care. I have long been a supporter of 
giving Americans the ability to better 
control their own health care costs by 
purchasing special tax-preferred sav-
ings accounts for basic medical ex-
penses. Finally, the Patients’ Bill of 
Rights Plus Act expands access to 
health care by allowing self-employed 
Americans to deduct 100 percent of 
health insurance expenses from their 
taxes. Combined, MSAs, FSAs, and the 
full deductibility of health care costs 
for the self-employed will increase 
Americans flexibility in health care 
coverage options and decrease the 
number of uninsured. 

Mr. President, this is just a brief 
summary that highlights some of the 
major provisions of the Patients’ Bill 
of Rights Plus Act. As I am sure you 
can see Mr. President, that this bill is 
truly a Patients’ Bill of Rights. This 
bill provides consumers with a number 
of protections against health plans and 
increases accessibility to the health 
care system. Consequently, I am proud 
to be a cosponsor of this important 
piece of legislation. 

On the other hand, because I feel so 
strongly that we as a Congress must 
work toward increasing accessibility to 

the heath care system, I feel compelled 
to speak out against the so called ‘‘Pa-
tients’ Bill of Rights.’’ This bill, by 
prescribing more mandates, more regu-
lations, more bureaucracy, and more 
lawsuits, will certainly raise the costs 
of health care and close the access door 
to many Americans. 

Health care costs are already high in 
this country, and many Americans can-
not afford health insurance. According 
to Dan Crippen, director of the Con-
gressional Budget Office, there were 
approximately 43 million Americans 
under the age of 65 that lacked health 
insurance coverage in 1997. As health 
care costs continue to rise, who do you 
think is going to pay for the increased 
cost? Well, I am fairly certain it will 
not be the insurance companies or the 
health care providers. Rather, in-
creased costs will be passed on to the 
consumers through higher premiums 
and reduced benefits. That means the 
consumer will have to bear the cost by 
paying higher premiums for their 
health plans and receiving less bene-
fits. Higher premiums for consumers 
mean even more Americans will be un-
able to afford health insurance cov-
erage. 

Mr. President, I believe the United 
States Congress should pass a Patients’ 
Bill of Rights that provides consumer 
protections and does not result in peo-
ple losing access to the health care sys-
tem. The ‘‘Patients’ Bill of Rights’’ 
does not achieve these objectives. 

The Congressional Budget Office has 
conducted a cost estimate of the ‘‘Pa-
tients’ Bill of Rights.’’ The original 
cost estimate of this bill was that it 
would increase premiums 6.1%. It is 
not difficult to understand that higher 
premiums are likely to result in some 
loss of health insurance coverage. If 
you increase costs, some people will 
not be able to afford health insurance. 
Americans should not have to choose 
between the basic necessities of life 
like food and shelter and health insur-
ance. Mr. President, given the number 
of uninsured Americans and the pros-
pect of increasing health care costs, 
the ‘‘Patients’ Bill of Rights,’’ by in-
creasing premiums by 6.1%, is simply 
irresponsible. 

Predicting the exact number of 
Americans that will be uninsured if the 
‘‘Patients’ Bill of Rights’’ becomes law 
is difficult. However, the numbers the 
experts keep telling me are that this 
bill will result in over 1 million Ameri-
cans losing their health insurance cov-
erage. Of this over 1 million Ameri-
cans, an economic consulting firm esti-
mates that this bill will cause over 
34,700 Virginians to lose their health 
insurance. Let me reiterate this point 
Mr. President. The experts have been 
telling me that due to the 6.1% pre-
mium increase in the ‘‘Patients’ Bill of 
Rights,’’ over 1 million Americans and 
approximately 34,000 Virginians are 
likely to lose their health insurance. 
This, Mr. President, I cannot accept. 
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Mr. President, legislation that will 

cause so many Americans and so many 
Virginians to lose health insurance 
coverage is not a true Patients’ Bill of 
Rights; therefore, I am unable to sup-
port the inappropriately titled, ‘‘Pa-
tients’ Bill of Rights.’’ On the other 
hand, the Patients’ Bill of Rights Plus 
Act is a true Patients’ Bill of Rights. 
The Patients’ Bill of Rights Plus Act 
increases access to the health care sys-
tem and provides key consumer protec-
tions. I am proud to be a cosponsor of 
this legislation, and I urge my col-
leagues on both sides of the aisle to 
support this true patient protection 
piece of legislation. 

f 

Mr. BINGAMAN. Mr. President, over 
the past few days, my Democratic col-
leagues and I presented a number of ar-
guments which clearly laid out the 
need for managed health care reform. 

The ability to hold insurance compa-
nies accountable for their decisions is a 
critical element in ensuring the overall 
quality of patient protections. 

While we will continue to present our 
case in a variety of ways, I would like 
to take this opportunity to relate a 
story that was shared with me just a 
few weeks ago about a young girl from 
Albuquerque, New Mexico. 

Anna, 6 years old at the time, was a 
very active and energetic young girl 
and excited about entering first grade 
that year. One evening, Anna went 
with her parents and her brothers and 
sisters to a softball game. She and 
other children went off to play in an 
area near the softball field. Suddenly, 
some of the children came running to-
wards the adults, screaming for help. 
Anna had caught her foot in a gate. Her 
foot was bleeding profusely and she was 
in agonizing pain. She was imme-
diately rushed to the local emergency 
room. 

After Anna was examined by her doc-
tor and after a conversation with her 
family’s HMO, it was determined that 
Anna would not be admitted to the 
hospital that night. 

Anna’s family reluctantly took her 
home that night where she was in pain 
throughout the evening. Her family 
was forced to watch their small, frail 
daughter lay in bed in agony. 

The next morning, her mother was 
worried because Anna’s foot was pur-
ple, swollen, and cold. Anna was in tre-
mendous pain and had a fever. Her par-
ents did not hesitate any longer and 
Anna was rushed back to the emer-
gency room. 

This time she was admitted imme-
diately and treated on an emergency 
basis, but it was too late and her fam-
ily’s worst fears were realized. Anna 
had a raging infection that had already 
destroyed half of her foot which had to 
be amputated. 

Anna had two surgeries and spent 6 
weeks in the hospital. She will live 
with this deformity forever. 

Unbelievably, her family’s HMO has 
delayed paying for the 6 weeks she was 
in the hospital to have her foot ampu-
tated and grated at a cost of $23,000.00. 

Anna’s family paid for the protection 
of health insurance. What they re-
ceived in return was a possible delay of 
critical medical service which has left 
Anna disfigured and has ruined her 
family’s credit. 

To the amazement of anyone who 
hears this story, under current law, 
Anna’s HMO will not be held account-
able for their decisions. 

Under the Democratic plan, Anna 
and her family would have legal re-
course like any other American has in 
this country when they are wronged by 
a business. 

The Democratic plan simply states 
that if a patient is injured or killed as 
a result of an insurance company’s de-
cision, the insurance company can be 
held liable under state law. 

Let me be clear. This will not open 
the flood gates to more litigation and 
raise the cost of health insurance. 

It doe not override states’ rights. It 
simply says that whatever rights a 
given state chooses to grant shall not 
be blocked by federal legislation. 

Without adoption of the Democratic 
plan, stories like Anna’s will continue 
to be told. I understand Anna is quite a 
young girl and she will go on. But she 
and her family will struggle with this 
nightmare. 

The Democratic plan is not about 
lawyers—it is about people like Anna 
and protecting their rights. 

Anna, her family and millions like 
them in this country are waiting for us 
to do just that. 

Mr. GRASSLEY. I commend the lead-
ership, Senator LOTT and Senator NICK-
LES, and the minority leader, Senator 
DASCHLE, for coming to an agreement 
to bring this very important legisla-
tion, the Patients’ Bill of Rights, to 
the Senate floor for debate. I know this 
is a politically charged issue, but I be-
lieve there is enough in common on 
both sides of the aisle to pass a good, 
strong, bipartisan bill. At the end of 
the day, we can have legislation that 
will provide patients with the nec-
essary protections they want, and de-
serve, without driving up the cost of 
insurance so high that we add to the 
number of uninsured. 

Many of the provisions in the bills 
that have been introduced during this 
Congress and last Congress are similar 
to provisions I put forth in my Medi-
care patient bill of rights bill or S. 701, 
which was adopted as part of the Bal-
anced Budget Act of 1997. The corner-
stone of my Medicare legislation was 
an expedited appeals process with a 
strong independent external review 
procedure and user-friendly, compara-
tive consumer information so Medicare 
enrollees could make informed choices 
about their health plan options. Al-
though the Medicare program already 

had an external review process, there 
were problems with the timeliness of 
reviews, particularly in urgent situa-
tions where a patient’s health was in 
jeopardy. My bill codified the appeals 
process to ensure that these situations 
would be rectified. Independent reviews 
would be completed in 72 hours when 
considered urgent and 30 days for non- 
urgent situations. 

My legislation also addressed another 
problem with the Medicare program. 
The program did not offer enrollees 
clear, concise, and detailed informa-
tion about health plan choices and ben-
eficiary rights in managed care. As 
more and more plans entered the Medi-
care market, it became increasingly 
clear that beneficiaries needed access 
to detailed, objective information 
about their options and about the pro-
tections they have under the Medicare 
program. S. 701 included new require-
ments for the program to provide en-
rollees comparative and user-friendly 
consumer information that became the 
foundation for the National Medicare 
Beneficiary Education program that is 
in existence today. 

In addition to the expedited appeals 
process and the consumer information 
program, S. 701 contained other items 
like prohibiting gag clauses in Medi-
care managed care contracts, offering a 
point-of-service option, and assuring 
access to specialists when medically 
necessary. Not all of these provisions 
were included in the Balanced Budget 
Act of 1997, but I am proud to say most 
were and, as a result, Medicare bene-
ficiaries enjoy these rights today. 

Senator JEFFORDS’ bill reported out 
of committee, and the Republican lead-
ership bill, S. 300, also share many of 
the patient protections I advanced for 
Medicare for individuals currently in-
sured under the Employee Retirement 
Income Security Act (ERISA). While 
there have been some who have criti-
cized the Republican bill for not cov-
ering all insured individuals, the re-
ality is most individuals are covered 
under state consumer protections. 
However, for the 48 million people who 
are solely covered under ERISA, our 
bill would provide them similar protec-
tions to what most individuals enjoy 
today under their state laws. Further-
more, our bill would extend the two 
most fundamental and important pro-
tections to all employer-sponsored 
plans—an appeals process with a strong 
external review mechanism, and de-
tailed, user-friendly consumer informa-
tion so that individuals can make the 
best health plan choice possible for 
their needs. Our bill would not dupli-
cate state regulation, thus avoiding 
unnecessary costs and regulatory bur-
dens for employers. These costs ulti-
mately get passed on in the form of 
lower wages, reduced health benefits, 
and fewer jobs. 

To argue that the cost of this addi-
tional regulatory burden, and I might 
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add this unnecessary cost, is worth it 
because everyone should have the same 
federal protections is short-sighted and 
just plain wrong. Health insurance cov-
erage is a benefit that Americans want 
and desperately need. It is a benefit 
that employers voluntarily provide. If 
we require that all plans, even those al-
ready regulated by the state, be sub-
jected to any new federal law, we will 
increase the cost of providing health 
insurance coverage. There is no dispute 
here. We have the figures from the Con-
gressional Budget Office. In fact, the 
CBO provided us with a breakdown of 
the cost of each new patient protec-
tion. And guess what? The costs go up 
as we mandate more government regu-
lation. This is not rocket science, this 
is common sense. 

We need to ask ourselves as members 
of the Senate if we want to jeopardize 
the health insurance coverage of hard- 
working Americans for our own polit-
ical and personal gain. We have guar-
anteed health insurance, so we don’t 
need to worry about losing our cov-
erage. But what about the voters, the 
people we are supposedly trying to help 
with this bill: 

Should we pass this bill without re-
gard to the cost or the impact it will 
have on people’s coverage? 

Should we be telling our constituents 
who are content with their health plan 
that the cost doesn’t matter because 
what matters most is helping people 
who were harmed by their managed 
care plan? 

Should our response be to folks back 
home that they should be willing to 
pay more for protections they already 
have under state law so that the fed-
eral government can step in to do what 
the states are already doing? 

In addition to the rise in premiums 
patient protections will most certainly 
cause, the private sector is now pre-
dicting health care costs will increase 
even further than anticipated. A recent 
survey released by a human resources 
consulting firm indicates health insur-
ers and health plan administrators ex-
pect HMO costs to increase 6 percent. 
Point-of-service plans are expected to 
rise 7.7 percent. According to a General 
Accounting Office (GAO) report, a 6 
percent premium increase will result in 
approximately 1.8 million Americans 
losing their health insurance. This is 
without Congress taking any action. If 
the Democrats had their way, we would 
be adding another 5 to 6 percent on top 
of the 6 percent increase already pro-
jected. What good are patient protec-
tions when you don’t have any health 
insurance? And the costs of higher in-
surance premiums are not only meas-
ured by the loss of coverage. Families 
will have to make choices between a 
better education for their children; pre-
paring for retirement; starting a busi-
ness; or simply affording to each out on 
occasion just to pay their higher pre-
miums to keep their health care cov-
erage. 

The survey goes on to cite reasons 
for these higher than expected pre-
mium increases. At the top of the list 
of reported reasons is new state and 
federal mandates. Do not be mistaken. 
The impact of increased regulation is 
real. And the cost is far greater than 
some monetary figure or percentage in-
crease can possibly demonstrate. We 
are talking about peoples’ health insur-
ance coverage, and ultimately their 
health. For research has shown there is 
a direct correlation between a person’s 
health and whether that person has in-
surance. 

The Republican bill attempts to tar-
get protections where no state protec-
tions exist under ERISA. It provides 
two fundamental federal protections to 
all employer-sponsored plans. One of 
these provisions, which will offer pa-
tients the ability to solve disputes with 
managed care plans, is the appeals 
process. This provision, in my esti-
mation, would solve many of the prob-
lems people experience with their man-
aged care plans. This approach, unlike 
the Democratic approach, would pro-
vide assistance to the patient when 
they need it the most—at the time 
when care is needed. What good is it to 
know you can sue your health plan 
when your health has already been 
harmed or worse yet, you are dead? 
What good is to sue when most of the 
money ends up in the hands of trial 
lawyers? 

Our bill would allow for any dispute 
regarding medical necessity decisions 
or a treatment determined to be exper-
imental by the plan to be appealed to 
an external independent review board. 
This board would be made up of med-
ical experts in the area of dispute. The 
appeals process would be timely, inde-
pendent, and binding on the health 
plan. Patients would get health care 
when they need it, not a lawsuit after 
its too late. 

The other new Federal protection 
that is fundamental to consumer 
choice is the availability of consumer 
information. The Republican bill would 
establish new disclosure and detailed 
plan information requirements for all 
employer-sponsored plans. This infor-
mation would be available to people to 
ensure they understand what their plan 
covers, how it defines medical neces-
sity, what they should do when a dis-
pute arises, and much, much more. 
This provision will enable patients to 
make decisions about their health care 
and will create greater competition 
among health plans to provide quality 
care and service. 

Throughout this debate we must re-
member what the purpose of this legis-
lation is. We must not let rhetoric 
cloud our judgment about what will 
truly benefit patients and not special 
interest groups. We must remember 
this debate is about patients; not trial 
lawyers; not doctors; and not bureau-
crats in Washington. We need to act re-

sponsibly to pass a bill that will pro-
vide meaningful patient protections 
while preserving the health insurance 
coverage of millions of hard-working 
Americans. Again, I ask the funda-
mental question we must consider. 
What good is a patient bill of rights 
when you don’t have insurance? 

Republicans and Democrats agree on 
a number of issues that really matter 
to our constituents. We should be able 
to pass a bipartisan bill with those pro-
visions we all support. Both sides may 
have to compromise. But that is part of 
making the legislative process work. I 
ask my colleagues to remember on 
whom this debate should focus on. Let 
us not forget, it is the patients’ bill of 
rights. 

Mr. MURKOWSKI. Mr. President, 
today I rise to join my colleagues in 
the important debate on ensuring the 
health care rights of patients across 
America. 

Our nation has the best health care 
in the world, yet there is a growing 
concern over changes in how most 
Americans receive health care. Individ-
uals once accustomed to choosing a 
doctor and paying for medical treat-
ment are now thrown into managed 
care systems or HMOs. Too often for 
the patient, HMO rules, restrictions 
and concern for profit seem of more 
consequence than providing quality 
health care. 

The Republican plan, called Patients’ 
Bill of Rights Plus, is a direct response 
to patient concerns. In a nutshell, the 
Republican bill guarantees affordable, 
quality health care and provides access 
to the best doctors and specialists 
available. 

The Republican bill will protect the 
unprotected by establishing a Bill of 
Rights for patients whose plans are not 
already regulated by existing consumer 
protection laws. Under our bill, pa-
tients will have the right to talk open-
ly and freely with their doctor about 
all treatment options; the right to cov-
erage for emergency care; and the right 
to see the doctor of their choice. 

It will make health insurance more 
affordable and accessible by accel-
erating full tax deductibility of health 
premiums for the self employed; and 
expanding the Medical Savings Ac-
count pilot program to all of America. 

It will empower patients by providing 
a timely and inexpensive appeals pro-
cedure for all patients who are denied 
coverage by an HMO. 

Why is the Republican plan a better 
alternative? 

The Democrat bill, called ‘‘The Pa-
tients Bill of Rights Act,’’ may have a 
similar title to the Republican bill, but 
the two bills represent entirely dif-
ferent approaches to the role of govern-
ment in health care: 

The Democrat bill encourages litiga-
tion. 

Our plan insures patients will get the 
care they need, not a trial lawyer 
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knocking at their door. It creates a fair 
and efficient process to resolve dis-
putes with HMOs. 

The Democrat plan, will enhance 
lawsuits, not the delivery of health 
care. Mr. President, health care cannot 
be improved through the court system. 

The Democrat plan creates massive 
Federal bureaucracy. The Democrat 
plan regulates all health insurance at 
the federal level—thereby pre-empting 
state laws. The Democrat plan is a lit-
any of federal mandates on private 
health insurance. It’s one step closer to 
a federal take-over of America’s health 
care system. 

The Democrat plan is a ‘‘one-size- 
fits-all plan.’’ The Democrat bill 
squeezes patients into a one-size-fits- 
all health plan. The Democrat plan 
puts one of the most ineffective agen-
cies, the Health Care Financing Admin-
istration, in charge of it all! 

Maybe that works in Massachusetts, 
but it won’t work in my State of Alas-
ka. Let me explain. 

The Federal Intrusion in Alaska 
doesn’t work. Mr. President, a one-size- 
fits-all’’ approach doesn’t fit Alaska’s 
health care needs. Let me tell you the 
facts: 

Alaska contains the most rural, re-
mote areas in the nation; 

Alaska is 74 percent medically under-
served; and most importantly; 

Alaska is a state in which the Fed-
eral Government, and in particular, the 
Health Care Financing Administration, 
just doesn’t understand. 

Let me tell you about three health 
care problems in Alaska that were ex-
acerbated by Federal intrusion: 

Federal intervention threatens to de-
stroy Alaska’s Rural Physician Resi-
dency Program. Alaska’s rural health 
care problems are tough. Physician 
turn-over rate is high. At Bethel Hos-
pital, 4 of the 16 primary care physi-
cians on staff leave every year. Many 
villages populated by 25–1,000 individ-
uals never even have access to physi-
cians. 

The result is that bush Alaska has 
the highest rates of preventable dis-
eases in America. Doctor Harold John-
son, head physician of the Alaska Fam-
ily Residency Program described the 
physician needs of Alaska as follows: 

The history of physician turnover, isola-
tion and general burn-out had been con-
tinuing in bush Alaska settings without any 
sign of improvement for the last 45 years. 
The Alaska Family Practice residency is a 
vital program designed to train a workforce 
to handle bush Alaska’s harsh conditions, 
isolation and unique culture. 

I worked to protect that residency 
program with specific language in the 
Balanced Budget Act, but still this im-
portant program is threatened. 

Why? Because the Health Care Fi-
nancing Administration (HCFA) im-
properly interpreted my language, 
thereby preventing our doctors from 
training in rural Alaska and other 
rural areas across the nation. Senator 

COLLINS and I had to introduce legisla-
tion to stop HCFA from harming these 
rural programs. It’s this agency, 
HCFA, that Democrats now ask to run 
health care for most of America. 

HCFA ignores Alaska’s Medicare ac-
cess problems. Access to health care is 
the over-riding problem for Alaska’s el-
derly. Fourteen of nineteen primary 
care physicians in a major hospital in 
Anchorage will no longer accept Medi-
care patients. Why? Because doctors in 
rural areas lose money on Medicare pa-
tients in rural areas. 

I have stated my concern over and 
over to the Health Care Financing Ad-
ministration, but was ignored. As a 
matter of fact, the Administrator of 
the agency testified before the Finance 
Committee on February 26, 1998 that 
her agency has found ‘‘no overall prob-
lem with access to care’’ anywhere in 
the nation. 

Why is HCFA ignoring rural Amer-
ica? I have been working with her 
agency for the past year to educate 
them—and have even brought rep-
resentatives up to Alaska. But the 
problem persists. 

Once again I stress that HCFA is not 
the agency to run all of America’s 
health care. HCFA’s approach of a one- 
size-fits all’’ solution never seems to 
consider rural America. 

And, lastly, 
Health care access is denied to King 

Cove, Alaska. This debate is about ‘‘pa-
tients rights’’—about the rights of 
American citizens to have certain 
guarantees when they need medical at-
tention. But when I think of King 
Cove, Alaska, I can’t help but note a 
certain level of hypocracy by the party 
on the other side of the aisle. 

It was one of the last votes Congress 
cast last year, ‘‘The King Cove Health 
and Safety Act of 1998’’—here’s the 
background. 

King Cove is located in the 
westermost part of Alaska and is acces-
sible only by sea or air. Air traffic is 
often completely stopped due to a com-
bination of prevailing northernly 
winds, heavy snows, strong crosswinds 
and turbulence. 

Since 1981, there have been 11 air 
crash fatalities and countless other air 
crashes and injuries from the King 
Cove airport. One fatal accident in-
volved a medivac flight headed for An-
chorage. 

The people of King Cove came to Con-
gress to ask for access to health care— 
to ask for permission to build a small 
gravel road to a nearby, 24-hour, ‘‘all- 
weather capability’’ airport in the 
town of Cold Bay. Permission from 
Congress was needed because the De-
partment of Interior prevented the 
gravel road from crossing a mere seven 
miles of federal property. 

I am not talking about the ability for 
a King Cove resident to get an M.R.I., 
or the ability to choose their own spe-
cialist. I am talking about the most 

basic of all health care rights—access— 
the ability to simply get to a hospital. 

My bill to allow that access was vig-
orously opposed by the Democrats. And 
President Clinton threatened a veto. 
Why? Because a big ‘‘one-size-fits-all’’ 
federal law prevented a 7-mile road. 
Once again those big ‘‘one size fits all’’ 
laws don’t seem to fit Alaska. 

Sadly, the majority of Democrats 
last year voted to deny the most basic 
right—access to health care—to Alaska 
residents. So the Democrats can ‘‘talk 
the talk’’ all they want about HMOs, 
and access to emergency rooms, but 
when it came time to ‘‘walk-the-walk’’ 
for the people of Alaska, they could not 
and would not do it. 

I ask my colleagues, how can we be 
on the floor of the Senate debating 
what happens to a person after he gets 
to a doctor or hospital when many here 
were unwilling to provide Alaskans 
with access to that doctor or hospital? 

Mr. President, that is what Federal 
intrusion has done to health care in 
Alaska. Again I stress that a ‘‘one-size- 
fits-all’’ package doesn’t work in rural 
America. 

Public health is too important to be 
sacrificed to such a big-government vi-
sion. 

I favor patients rights that will 
strike against government control of 
the health-care system; I favor a plan 
that makes coverage more affordable 
and puts patients in control of their 
medical care; I favor the Republican 
bill. 

I yield the floor. 
Mr. MCCAIN. Mr. President, over the 

past four days, we have cast many dif-
ficult votes. Often, as you know, sev-
eral issues are addressed in a single 
amendment or series of votes. There-
fore, in order to ensure that my posi-
tions on these matters are fully under-
stood by my constituents, I ask unani-
mous consent that an explanation of 
my votes on health care amendments 
be printed in the RECORD. 

There being no objection, the expla-
nation was ordered to be printed in the 
RECORD, as follows: 
SENATOR MCCAIN’S VOTES ON PATIENTS’ BILL 

OF RIGHTS 
7/15/99: Kerrey Amendment #1253—JSM 

voted no because it was too broad in scope 
requiring an unlimited continuation of care 
from all plans with too many exceptions 
causing excessive costs for patients. Failed 
48–52 

7/15/99: Collins Amendment #1243—JSM 
voted yes because it made long term health 
care more affordable while also expanding di-
rect access to obstetric and gynecologist 
care for women; providing timely access to 
specialists; and expanding patient access to 
emergency care. Passed 54–46 

7/15/99: Ashcroft Amendment #1252—JSM 
voted yes because the amendment tightens 
up the external review process, making it 
more independent of the influence of insur-
ance companies, and because it moves to-
ward requiring insurance companies to pay 
for the costs of individuals participating in 
clinical trials. Amendment was adopted 54– 
46. 
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7/15/99: Gregg Amendment #1250—JSM 

voted yes because the amendment eliminates 
the provisions in the Democrat bill that 
would allow excessive and unnecessary liti-
gation. He believes, however, that patients 
should be permitted reasonable and limited 
access to the courts to recover compensatory 
damages when denied proper health care by 
their insurer. Amendment was adopted 53–47. 

7/14/99: Dodd Amendment #1239—No re-
corded vote on text of Dodd amendment re-
garding insurance coverage for individuals 
participating in clinical trials and access to 
approved drugs and devices; text of amend-
ment was eliminated by adoption of Snowe 
Amendment #1241. 

7/14/99: Kennedy Amendment #1242—JSM 
voted yes because he believes the patient 
protections afforded by the underlying legis-
lation should be extended to as many people 
as possible, without precluding states from 
establishing additional protections. Amend-
ment failed 48–52. 

7/14/99: Snowe Amendment #1241—JSM 
voted yes because the amendment estab-
lishes requirements for extended coverage 
and overnight hospital care for 
mastectomies and similar procedures. 
Amendment was adopted 55–45. 

7/14/99: Bingaman Amendment #1243—JSM 
voted no because he felt it did not fully ad-
dress the problem which is why he preferred 
the amendment offered by Senator COLLINS 
providing timely access to specialists while 
also expanding access to emergency room 
services, women access to obstetric and gyn-
ecological care and expansion of deduct-
ibility of long-term care to individuals. 
Failed 47–53. 

7/13/99: Santorum Amendment #1234—JSM 
voted yes because the amendment provides 
for full deductibility of the costs of health 
insurance for self-employed individuals and 
restates states’ rights to regulate health 
plans which are not exempt from state con-
trol. Amendment was adopted 53–47. 

7/13/99: Graham Amendment #1235—JSM 
voted no because the amendment would 
allow individuals to receive non-emergency 
care in emergency facilities if a non-life 
threatening medical condition was discov-
ered during the course of treatment for a 
life-threatening condition. He supported the 
language in the amendment mandating that 
all patients have access to emergency facili-
ties, but felt that authorizing post-stabiliza-
tion care in an emergency facility would 
open the door for people to receive a litany 
of unauthorized, costly health services if 
they come into an emergency room under 
the pretense of a life-threatening condition. 
Conditions discovered during the course of 
an examination in an emergency facility, 
should be handled through the normal refer-
ral process using non-emergency doctors and 
facilities. Amendment failed 47–53. 

7/13/99: Nickles Amendment #1236—JSM 
voted yes because the amendment waives the 
requirements of the underlying legislation if 
their implementation would result in a 1 per-
cent increase in premiums or make health 
care unaffordable for 100,000 Americans. 
Amendment was adopted 52–48. 

7/13/99: Robb Amendment #1237—JSM voted 
no because the amendment would eliminate 
the threshold exemptions in the Nickles 
amendment #1236. He supported the provi-
sions of the amendment that required cov-
erage and established minimum hospital 
stays for patients undergoing mastectomies 
and related procedures. These provisions 
were subsequently adopted in the Snowe 
Amendment #1241. Amendment was defeated 
48–52. 

7/13/99: Frist Amendment #1238—JSM voted 
yes because it made health plans account-
able for their actions and delivery of medical 
care to patients. 52–48. 

Mr. GORTON. Mr. President, as a 
parent and grandparent, I know there 
is nothing as important as taking care 
of one’s family, especially if a family 
member is sick. If your daughter gets 
hurt, you want her healed. If your dad 
is ill, you want him to get better. It’s 
human nature. Our compassion and de-
sire to help our loved ones is limitless. 
Caring for your family is as natural as 
breathing. That’s why good medical 
care is so important to all Americans. 

Health care is about security, it’s 
about peace of mind. It’s very personal. 
It’s about your doctor, your hospital, 
and your health care plan. It should 
not be about attorneys, paperwork, and 
the massive federal government. 

America is blessed with the best med-
ical care in the world, but the quality 
of our health care will be jeopardized if 
we fail to prepare for the challenges of 
this rapidly developing field. 

As Congress takes a hard look at the 
health care system, we need to take a 
step back from the partisan bickering 
so often associated with the political 
system and instead do what’s best for 
our families. 

So as this debate in Congress ensues, 
I will support proposals, from either 
party, that will make health care bet-
ter. 

These are the principles I advocate: 
Ensuring that Americans have access 

to the highest quality health care 
available; 

Making sure that your medical deci-
sions are made by a doctor; 

Access to healthcare that is afford-
able; and 

Creating opportunities for families 
that are now uninsured to buy health 
care coverage. 

Washington families from Poulsbo to 
Pullman should have access to the best 
available care when they need it. Con-
gress should implement common sense 
consumer protections for patients not 
covered by existing state laws. 

Patients should be able to go to the 
nearest emergency room without wor-
rying about whether that hospital is a 
part of his or her insurance plan’s net-
work. They should simply get the care 
they or their families need. 

Woman should also have direct ac-
cess to their ob-gyn for their health 
care needs, and children need to be able 
to see pediatricians who specialize in 
children’s health care. 

The patient-doctor relationship is 
unique and very personal. Patients 
should be able to choose their physi-
cian; under the Patients’ Bill of Rights 
Plus Act, which I support, they can. 

Patients should also be confident 
they are receiving the highest quality 
health care. It is difficult to keep 
abreast of the new developments and 
treatments in the fast-changing world 
of modern medicine. We have learned 

more in the last five years about how 
to improve health care than we learned 
in the prior 25 years. We need to make 
sure that hard-working doctors have 
the tools and the best information they 
need to provide the best care. 

Should patients have recourse if they 
think their plan has been negligent or 
unfairly denied them treatment? Abso-
lutely. We need to look at models that 
work during this debate, and adopt 
health care reforms that move the 
standard of patient care forward, not 
back. 

Some in Washington, DC want to 
complicate the health care equation. 
Instead of a quick resolution and ac-
cess to care when patients need it, pa-
tients would have to wait years for the 
courts to resolve the issue. The prob-
lem with that philosophy is that law-
suits are after the fact—the damage is 
already done. We should focus on qual-
ity health care and on treating pa-
tients, not spending all time in court. 
After all, you can’t sue your way back 
to health. 

Who benefits if we have more law-
suits? Clearly not the patients. One 
GAO study from 1987 found that cases 
with merit below $50,000 were unlikely 
to be pursued by plaintiff’s attorneys. 
And, the time to payoff—if any—takes 
on average 33 months to be resolved; 
and medical malpractice claimants 
only received 43 cents on the dollar. 

Their plan would allow employers to 
be sued. But, for many small businesses 
one lawsuit would put them out of 
business. In fact 57% of small busi-
nesses said they would drop health care 
coverage for their employees rather 
than risk a lawsuit that could put 
them out of business. That is not good 
for families. 

I believe there is a better way. Pa-
tients should be able to hold their 
health plans accountable. New internal 
and external appeals provisions give all 
patients in group health plans that 
ability. If a patient believes his plan 
wrongly denied coverage for a health 
care service he can access a timely in-
ternal review conducted by the plan. If 
he still disagrees with the plan’s deter-
mination, a patient can ask for an 
independent review conducted by a doc-
tor who is a specialist in the area of 
dispute. The decision of the external 
review is binding on the plan and the 
court is able to award monetary pen-
alties if the plan does not comply. 

There are those in Washington, DC 
that would extend the arm of the fed-
eral government into your families’ 
health insurance—requiring you to pay 
for benefits you may or may not need. 
The Congressional Budget Office con-
cludes that the bill offered by the 
Democrats would cause premiums to 
rise by 6.1 percent, or $355 per family. 

Ultimately, increased costs mean 
more American families can’t afford 
insurance. The Lewin Group estimates 
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that for every 1 percent increase in pre-
miums 300,000 people lose their insur-
ance coverage. A 6.1 percent increase 
would put health care out of reach for 
1.8 million more Americans. In Wash-
ington state it means as many as 50,000 
more Washingtonians may be unable to 
afford health insurance. That’s uncon-
scionable. 

Instead, insurance coverage needs to 
be more accessible to American fami-
lies. One way to do that is to allow full 
deductibility of health insurance costs 
for those who are self-employed—the 
same benefit many businesses receive. 
Employees who pay for their families’ 
insurance premiums should also be al-
lowed that same tax deduction. Med-
ical Savings Accounts should be made 
more broadly available—37 percent of 
the people currently enrolled in the 
MSA pilot program were previously un-
insured. 

Our mandate is clear: ‘‘first do no 
harm.’’ This time-tested creed of the 
medical profession applies to this de-
bate. The challenge is to provide com-
mon sense improvements to the cur-
rent system but not at the expense of 
increased costs, more uninsured fami-
lies, fewer health care choices, and an-
other layer of government bureaucracy 
between patients and their doctors. 

Let me add, Mr. President, that I 
think it is important that we have this 
debate. But, unfortunately, both par-
ties are engaging in political games-
manship and procedural antics on the 
Senate floor; each hoping to prove it is 
the champion of the health care issue. 
What’s the end result? A debate—but, 
just a debate. 

That result—no real progress—seems 
to me the exact result that political 
Washington, DC is hoping for. Where 
there was a glimmer of bipartisan-
ship—for example on amendments that 
would give patients access to clinical 
trials or end the practice of drive-thru 
mastectomies—politics reigned. 

In the meantime, there is a growing 
crisis in our rural areas as seniors con-
tinue to lose access and choice in their 
health care options. We know that as 
mandates pile up the cost of providing 
health care increases. Yet, the Admin-
istration’s answer to Medicare has been 
across the board reductions in pay-
ments to hospitals and insurance plans. 
Just two weeks ago a number of plans 
decided they could no longer afford to 
do business in Eastern Washington. 
There is now only fee-for-service in 
most of Eastern Washington meaning 
seniors will end up paying more for 
fewer benefits. 

Earlier this week, I attended a hear-
ing at which rural hospital administra-
tors testified about the impact of Medi-
care changes on access to care for sen-
iors in rural areas. As the Administra-
tion develops payment systems, and 
issues its regulations and guidance for 
Medicare, I continually hear from the 
medical community, particularly those 

in rural areas, that the payment reduc-
tions and increased paperwork burden 
are simply intolerable. If hospitals and 
doctors can no longer do business in 
rural areas it ultimately means that 
the quality of care for seniors and 
other families living in our rural com-
munities is in jeopardy. 

We must work towards more choice, 
access and quality care for all Ameri-
cans; for those who may be in group 
health plans, the subject of this cur-
rent debate, but also for seniors and 
those Americans living in rural com-
munities. 

Congress’ focus should be to create 
new opportunities for covering the un-
insured by enacting provisions to make 
health insurance more affordable and 
accessible. We should pass common 
sense patient protections for those who 
are currently unprotected by state 
laws and all patients should be able to 
hold their health plans accountable. 

After all, health care is about secu-
rity, it’s about peace of mind, it’s 
about your doctor, and your hospital; 
but most importantly, its about your 
family. 

Mrs. SNOWE. Mr. President, I rise 
today to express my strong support of 
the Patients’ Bill of Rights. This bill 
will provide needed reform to our man-
aged care system and ensure some 
basic patient protections for those with 
health insurance who do not fall under 
state jurisdiction. 

This week the Senate debated an 
issue that goes to the heart of the per-
sonal security of every American. . .an 
issue that underlies all other 
issues. . .that cuts across racial lines, 
income levels, gender, or profession. 
Health care in this Nation affects all of 
us, touches all of our lives. And I am 
pleased that we are having this oppor-
tunity to discuss how we can ensure 
that health care delivery in the new 
century never loses sight of its most 
important component—the patient. 

We need to have this discussion be-
cause, to paraphrase the recent car 
commercial, this is not your father’s 
health care system. It isn’t even the 
system we knew ten or fifteen years 
ago. Not so long ago, health care was 
delivered on a fee-for-service basis. 
Today, an explosion of advances in 
medicine and technology along with 
the advent of managed care, HMO- 
based networks, have changed the face 
of health care in America. And it is 
time to take stock. 

We need to ensure that medical deci-
sions are dictated by patients and their 
doctors—not the fine print on an insur-
ance policy. And we must do so in a 
way that doesn’t step on the toes of 
sound policies already put in place by 
individual states and doesn’t substitute 
endless courtroom litigation for imme-
diate medical treatment. 

As more and more people enter into 
managed care plans, we hear of more 
and more problems—in some instances, 

it seems that patients are barely off 
the operating room table before they 
are sent home, whether they are ready 
or not. Or patients are denied access to 
a treatment or the specialist they 
need—something my state staff hears 
time and time again from constituents. 

I happen to think that medical tests 
and medical doctors should be driving 
medical decisions, not actuaries or ac-
countants. In all too many cases, it 
seems as though health care has be-
come too much about crunching num-
bers and not enough about healing pa-
tients. 

Indeed, the whole drive toward man-
aged care has been prompted by an ef-
fort to contain and reduce health care 
costs in this nation—by itself, a worthy 
goal. And by-and-large, managed care 
has proven less costly than the tradi-
tional fee-for-service system—in fact, 
last year, the average premiums for 
traditional fee-for-service plans were 
almost 20 percent higher than HMO 
premiums and about 7 percent higher 
than premiums for preferred provider 
organizations. 

But the question is, at what price? 
There is a real feeling among many 
Americans that, in some far off place, 
bureaucrats they will never see are 
making decisions that will dictate the 
quality and level of care they will re-
ceive. There’s a real feeling that the 
average American has little say in 
what is probably the most deeply per-
sonal issue there is—and that the dol-
lar sign is more compelling than any 
X-ray or MRI. 

This bill addresses these concerns in 
a number of important and effective 
ways, all designed to put patients first. 

This bill recognizes that medical 
emergencies are just that—emer-
gencies. If you are being rushed to the 
hospital with a heart attack, that’s 
hardly the time to have to phone ahead 
for prior approval—under this bill 
you’ll know you’re covered. 

This bill protects a patient’s right to 
hear the full range of treatment op-
tions from their doctor. It is out-
rageous that patients are often denied 
the best possible information just when 
they need it most, and this legislation 
would make these so-called ‘‘gag 
clauses’’ a thing of the past. 

This bill would allow parents to bring 
their children directly to pediatricians, 
instead of having to go through pri-
mary care physicians. How much sense 
does it make that some managed care 
plans consider pediatricians to be spe-
cialists? The last time I checked, being 
a child is not a sickness—children de-
serve the quick and direct access they 
need to doctors who are really just gen-
eral practitioners for kids, and under 
this bill they get it. 

This bill would protect one’s right to 
see a specialist. If a patient believes 
that seeing a specialist is the only way 
to get a sound diagnosis, they should 
not be denied that option. 
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And finally, this bill allows patients 

who are pregnant, terminally ill, or in 
the hospital to continue to see their 
current doctor, even if that doctor is 
no longer participating in the patient’s 
health care plan. It’s unconscionable 
that, after seeing a doctor who knows 
your condition better than anyone else, 
you could be asked to return to square 
one—and that would no longer happen 
under this legislation. 

I realize that both parties have iden-
tified some of the more pressing prob-
lems with managed care, and both have 
laid out ideas on how to address these 
problems. And I truly believe that Sen-
ators on both sides of the aisle are con-
cerned with what they’ve seen and 
heard from their constituents. The 
point that must be made here is that it 
is not so much our goals that differ, 
but rather the path we take in getting 
there. 

And one of the most glaring dif-
ferences is the way we approach exist-
ing state laws. Not surprisingly, many 
states have already beaten us to the 
punch when it comes to patient protec-
tions, and this bill respects the work 
they have done by complementing, 
rather than undercutting, their efforts. 

Maine, for example, banned so-called 
‘‘gag clauses’’ back in 1995, provided di-
rect access to ob/gyns in 1996, and insti-
tuted the prudent layperson standard 
for emergency care in 1998. Wouldn’t it 
make a lot more sense for the federal 
government to focus on fixing what’s 
broken, instead of the problems that 
states like Maine have already fixed? 

Yet, the Kennedy-Daschle bill asks 
us to overturn all the laws duly passed 
by 50 state legislatures and substitute 
then with a ‘‘father knows best’’ ap-
proach. It basically says, ‘‘thanks for 
all your efforts on this issue—now step 
aside and let the real experts take 
over’’. We think a better idea is to 
complement, not displace, state deci-
sions and this bill does just that by 
providing benchmark protections for 
patients who are not already covered 
by State regulated plans. 

We also take a different approach 
when it comes to disputes over care, 
emphasizing swift access to providers 
over the slow grind of the legal system. 
Under this bill, if an individual has a 
problem with a decision about their 
health, they can appeal, under an expe-
dited process, to an independent party 
who is an expert in the condition being 
reviewed. 

Why? Because what patients need 
first and foremost is medical relief 
now, not legal relief later. If I were 
sick today and I didn’t believe I was 
getting the care or treatment I needed, 
I would rather see a doctor than a law-
yer. The bottom line is getting well, 
and this bill would rather put medica-
tion ahead of litigation. 

Finally, let me just say that I believe 
no patients bill of rights could be com-
plete without a provision to protect 
against genetic discrimination. 

Every day, scientists are finding 
links to a whole host of diseases. An es-
timated 15 million people are affected 
by over 4,000 currently known genetic 
disorders. Today, testing is available 
for about 450 disorders—but testing is 
useless if people are afraid to take ad-
vantage of it for fear of insurance dis-
crimination. 

No wonder then a reported 8 out of 10 
people who undergo genetic testing pay 
for it out of their own pockets. Others 
simply forgo testing altogether. And 
still others refuse to participate in im-
portant medical research. 

This is a travesty that must be rem-
edied, and it would be remedied by this 
bill, which includes a provision I au-
thored that provides absolutely funda-
mental protections against genetic dis-
crimination in health insurance. This 
language has a long history—I first in-
troduced these protections in the 104th 
Congress in conjunction with Rep-
resentative LOUISE SLAUGHTER in the 
House. 

Since then I have worked extensively 
with Senators JEFFORDS and FRIST to 
ensure that this bill effectively ad-
dresses the need for protections against 
genetic discrimination in the health 
insurance industry. 

Americans should not live in fear of 
knowing the truth about their health 
status. They should not be afraid that 
critical health information could be 
misused. They should not be forced to 
choose between insurance coverage and 
critical health information that can 
help inform their decisions. They 
should not fear disclosing their genetic 
status to their doctors. And they 
should not fear participating in med-
ical research. 

We have laid out stringent, tough, 
and sensible guidelines that allow peo-
ple to use the information that can be 
obtained from genetic testing without 
fear. Any of my colleagues who have 
heard me talk about genetics know 
about my constituent, Bonnie Lee 
Tucker, who is afraid to have a genetic 
test for breast cancer—despite the fact 
that she has nine immediate family 
members who have had this killer—and 
despite the fact that she believes this 
information could help protect her 
daughter. Why? Because she is afraid it 
will negatively impact her ability and 
her daughter’s ability to get insurance. 

Our language ensures that people 
who are insured for the very first time, 
or who become insured after a long pe-
riod of being uninsured, do not face ge-
netic discrimination. It ensures that 
people are not charged exorbitant pre-
miums based on such information. 

It ensures that insurance companies 
cannot discriminate against individ-
uals who have requested or received ge-
netic services. It ensures that insur-
ance companies cannot release a per-
son’s genetic information without their 
prior written consent. And it ensures 
that health insurance companies can-

not carve out covered services because 
of an inherited genetic disorder. 

In short, it ensures that Bonnie Lee 
Tucker, and the thousands of Ameri-
cans like her, can take advantage of 
the latest scientific breakthroughs to 
protect their health and well-being 
without losing their insurance cov-
erage. 

There will be no issue more impor-
tant in the 106th Congress than the one 
before us this week. No issue affects 
people more personally than health 
care, and we have a real responsibility 
to ensure that any changes we make 
put the patient’s interests first. I be-
lieve this legislation puts patients first 
without unnecessary bureaucracy, 
without excessive involvement from 
the federal government, without tram-
pling the laws already on the books in 
all fifty states, without increasing the 
costs of insurance or increasing the 
number of the uninsured. 

Mr. BUNNING. I rise in opposition to 
the Kennedy health care bill and in 
support of the Republican alternative— 
the Patients’ Bill of Rights Plus. 

Mr. President, when the rhetoric 
starts heating up, it is often difficult 
to tell exactly what is going on. 

However, it has been my experience 
that quite frequently, the best way to 
determine where people are headed is 
to look at where they have been. You 
can often tell where people are going if 
you look back to where they are com-
ing from. 

And, quite honestly, I get a little 
nervous when I hear people talking 
about providing a bill of rights for pa-
tients that sounds very enticing. With-
out looking into the facts, I get a little 
nervous because I know where the sup-
porters of the Kennedy bill have been. 

I know where the President has been. 
We know where they are coming from 
on health care. 

Where are they coming from? Well, 
back in 1994, these same people were 
trying to sell us on Clinton Care—the 
President’s misguided proposal which 
would have taken away a patient 
choice and freedom and which would 
have put the Federal Government in 
charge of the Nation’s entire health 
care system. 

Fortunately, that proposal was re-
jected by Congress and the American 
people. It failed because it was recog-
nized for what it really was—a big gov-
ernment proposal that would have 
moved us closer to single-payor, gov-
ernment-run health care system. 

And the American people made it 
clear back in 1994 they simply didn’t 
have a great deal of confidence that 
letting the Federal Government run 
health care would be any kind of im-
provement. 

Now, the debate has changed. We are 
talking about ‘‘expanding patients’ 
rights.’’ And who can be against that? 

But if you look at the people who are 
talking the loudest about these new 
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rights, you will see the very same folks 
who supported Clinton Care—and who 
have consistently supported single 
payer, socialization of medicine all 
along. And that should concern every-
one. 

Have they changed their spots? I 
don’t think so. 

Be that as it may, even if you ignore 
the past and simply accept the Ken-
nedy bill as a stand-alone measure that 
has nothing to do with past congres-
sional efforts to put the Government in 
charge of health care, there are some 
very good reasons to oppose it. And 
there are some equally strong reasons 
to support the Republican alternative. 

The reasons to oppose the Kennedy 
bill are simple. It will increase health 
care costs. It will increase the number 
of people who have no health insurance 
coverage dramatically. And it will seri-
ously threaten our existing system of 
voluntary employer provided health 
care insurance. 

It promises new ‘‘patient rights’’ 
which sound appealing at first blush, 
but when you look at it a little closer 
you discover that the costs are awfully 
high and the only ones who really ben-
efit from those new rights are the law-
yers and the bureaucrats. 

I would like to talk about a couple of 
the problems that I see with the Ken-
nedy bill and then point out a couple of 
the reasons that the Republican alter-
native is better. 

First is the scope of the Kennedy 
bill—who will be affected. Today, much 
of the health care is regulated under 
the Federal ERISA statute—the Em-
ployee Retirement Income Security 
Act. 

Today 42 million Americans get 
health care insurance through their 
employer as part of a plan that is di-
rectly governed by ERISA. 

But, an even larger number—84 mil-
lion—get their insurance through 
health plans that ERISA leaves to 
State regulation. Under the Kennedy 
bill, this would change. 

The scope of the Kennedy bill is so 
broad that the States would be cut out 
of health care regulation. Uncle Sam 
would be in the driver’s seat. 

That’s not what we want. One of the 
reasons the Clinton health bill failed 
was because Americans were suspicious 
of the Federal Government making 
health care decisions. 

Many of us believe these decisions 
need to be kept as far from Washington 
as possible. The States have a role to 
play. Mr. President, even in Kentucky 
where our States general assembly has 
made some mistakes with health care 
recently, we want to keep working be-
fore turning everything over to Uncle 
Same. 

So, the scope of this bill is troubling. 
But even more troubling is the cost 

of the Kennedy bill. That is what 
health insurance is all about in the 
first place—the cost of health care. 

And cost is certainly the one single 
health care issue that Kentuckians 
talk the most to me about. The cost of 
insurance premiums, prescription drug 
prices, medical equipment. 

People are worried about their bot-
tom lines. They are worried about how 
much is going to come out of their 
pockets. They want to know if they are 
going to be able to continue to afford 
to take care of themselves and their 
families. 

For the folks who are worried about 
costs, the Kennedy bill is definitely the 
wrong prescription because it will in-
crease costs, it will raise prices and it 
will swell the number of uninsured 
American families. 

The nonpartisan Congressional Budg-
et Office reports that the Kennedy bill 
would raise health insurance premiums 
6.1 percent above inflation over the 
next three years. 

In Kentucky this translates into $190 
in higher insurance premiums that 
families would have to pay each year. 

The worst part of these higher costs 
is that they mean fewer Americans will 
be able to afford health insurance. 

CBO estimates the Kennedy bill will 
cost 1.4 million Americans their health 
insurance. 

As many as 30,000 Kentuckians could 
lose their insurance coverage because 
of the higher costs imposed by the Ken-
nedy bill. 

According to at least one estimate, 
all of the new regulations and man-
dates in the Kennedy bill will cost al-
most $60 billion. 

Somebody is going to pay those 
costs. Insurers are going to pass their 
costs along to the employers. And the 
employers will have to make a decision 
on whether to pass those increases 
along to their employees. And some of 
them may decide to drop the health 
care benefits they currently offer to 
their employees altogether. 

So, that’s the bottom line. the Ken-
nedy bill of rights will mean that fewer 
people have health insurance—and 
those who still have it, will pay a lot 
more for it. 

On the other hand, the GOP plan ad-
dresses health care quality without sig-
nificantly raising costs. It would in-
crease costs less than 1 percent. 

That’s a mighty big difference for the 
1.4 million Americans who would be 
priced out of the market by the Ken-
nedy bill, and for the millions of other 
Americans who would have to pay 
more out of their pockets for higher 
premiums. 

A new bill of rights doesn’t help you 
much if you lose your insurance cov-
erage because you or your employer 
can’t afford the premiums. 

Our bill doesn’t drive up costs, and it 
won’t cause more Americans to lose 
their coverage because it doesn’t have 
all of the new mandates and new regu-
lations that the Kennedy bill does. 

In fact, the Republican alternative 
actually includes provisions to help ex-

pand the availability of health insur-
ance coverage and to help reduce the 
costs of insurance. 

Our bill makes health insurance pre-
miums 100 percent deductible imme-
diately. That makes health insurance 
more affordable for 125,000 Kentuckians 
and millions more across the country 
who are self-employed. 

The Republican bill also would lift 
the cap on the number of medical sav-
ings accounts that can be set up. Cur-
rently there is a national limit of 
750,000. Our bill would allow every 
American who wants to set up a med-
ical savings account the opportunity to 
do so. 

MSAs might not be the right thing 
for everyone, but they make sense for a 
lot of families and they can really cut 
costs for many of them. 

Our bill also improves on the existing 
‘‘flex accounts’’ that many employees 
use to get health insurance coverage 
through cafeteria plans. Right now, 
many employees can use flex accounts 
to help cut medical costs and save 
money. Our bill would give employees 
even more flexibility to shift their cov-
erage from one insurer to another and 
to make sure they can continue to see 
their own doctor. 

Our bill contains these provisions to 
help reduce the costs of health care, 
and to expand health insurance cov-
erage. The Kennedy bill includes none 
of them. 

Over 40 million Americans have no 
health insurance coverage at all. The 
last thing we should do here in the 
Senate is pass legislation that is just 
going to make that number rise. 

But that is what will happen if we 
pass the Kennedy bill. The supporters 
of this legislation claim that they want 
to give more rights to patients, that 
they want to protect Americans from 
the HMOs and the big insurance com-
panies. 

But, instead, their bill is an empty 
promise that would actually give 
Americans fewer rights. You can’t have 
patient rights to fight your insurer if 
you can’t even afford to buy insurance 
in the first place. 

Imposing more regulations and more 
requirements on employers and insur-
ers might have a gut appeal, but in the 
end it’s not going to fix anything. It’s 
only a placebo—a sugar pill—that 
turns out just to be an empty promise 
that won’t cure this patient. 

The next issue I want to address has 
to do with liability and lawsuits. 

Everybody has heard the horror sto-
ries and a lot of Americans are becom-
ing more and more worried that they 
are not going to be able to get the care 
they need because their insurance com-
pany refuses to pay for the treatment 
their doctor recommends. 

When that happens, the question for 
patients becomes—what do you do if 
your insurer disagrees with your doc-
tor? 
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The Kennedy bill’s answer to this 

question is simple—it says sue your 
HMO or your employer. Sue your insur-
ance company. Go to court and let the 
lawyers fight it out about your health 
care. 

Under current law, patients can al-
ready sue their HMO in Federal court, 
and many of them are doing this. But, 
the Kennedy bill goes a step further 
and sets up a litigation lottery by lift-
ing the Federal preemption and mak-
ing it easier for patients to sue in 
State courts too. 

The bill’s supporters make a big deal 
out of liability and say that lawsuits 
are the best way to hold HMOs and em-
ployers accountable for decisions. And 
at first, suing your HMO—the big bad 
insurance company—might sound like 
a good idea, a sort of rough justice. 

But I don’t think anyone really be-
lieves that getting lawyers involved 
and going to court is the best way to 
obtain better medical care. 

If your insurance company denies 
you coverage for a specific problem or 
a specific treatment, and you need 
medical care quickly, suing is not a 
very effective answer. 

And I don’t see how suing an em-
ployer about your health plan is going 
to help make things better. It’s just 
going to make it more expensive, and 
give employers an incentive not to 
offer health care to their employees. 

If you do sue under the Kennedy bill, 
there is no telling how long you are 
going to be in court, even if you can af-
ford to pay a lawyer to take the case. 
And going to court to get a judge to 
rule on medical decisions isn’t going to 
help a patient get help any more faster. 

More lawsuits are only going to clog 
up the courts and increase legal bills, 
and in the end that is just going to 
drive up health care cost. 

According to the General Accounting 
Office, it takes 33 months—almost 
three years—to resolve the average 
medical malpractice claim. 

Some take much longer, and most 
patients can’t wait that long for med-
ical care. 

Everyone knows that there are too 
many lawsuits in America. We hear it 
all the time. Most of the time in Con-
gress, we are debating changes to the 
liability rules to cut down on litiga-
tion, to keep matters out of the courts. 

For instance, we just passed the Y2K 
bill to give businesses and high tech 
firms more incentives to fix problems 
before they occur. 

That’s what we should do with health 
care. It just doesn’t make sense to say 
we are going to improve health care by 
filing more suits in our courts. Making 
it easier to sue insurance companies or 
employers is a knee-jerk, feel-good re-
action that isn’t going to help anybody 
get medical care any faster. 

On the other hand, the Republican 
bill says that if you are a patient and 
you think you’re not getting a fair 

shake from your insurer, you can im-
mediately appeal for a speedy internal 
review of the case. No lawyers, no 
courtrooms, no legal games. 

And, after that review, if you think 
you still aren’t being treated fairly, 
you can demand a quick and timely 
independent review by outside experts. 

The Kennedy bill claims to have ex-
ternal reviews too. But the bill’s pri-
mary focus is on making it easier to 
sue, and that means the primary arena 
for external reviews is going to be the 
courts. 

The bottom line, Mr. President, pa-
tients already can sue their HMOs in 
Federal court. They have that right 
today. 

But instead of encouraging quick res-
olutions of disputes, the Kennedy bill 
encourages even more lawsuits in State 
courts. This will only shift scarce re-
sources from the operating room to the 
courtroom, and that’s the last thing we 
need. 

You can’t sue yourself healthy. 
In conclusion, Mr. President, I would 

like to tell my colleagues about what 
happened in Kentucky when our State 
adopted a health care bill that in-
creased regulations, took away pa-
tients’ freedoms and injected the gov-
ernment further into medical care. It’s 
a living example of what could happen 
is we passed the Kennedy bill. 

A couple years ago our general as-
sembly passed a Clinton-lite health 
care bill. Back then we heard a lot of 
the same arguments that we do now 
about the need for more regulations 
and more government involvement in 
health care. 

The proponents argued that the gov-
ernment had to step in to protect pa-
tients from insurers and to hold the 
line on costs. 

Well guess what happened in Ken-
tucky? We passed a big government 
health plan with all sorts of new man-
dates on insurers. The legislation was 
designed to protect patients, and give 
them more rights by the power of gov-
ernment intervention. 

What happened was predictable. The 
insurance companies fled Kentucky in 
droves. For a while there were only two 
insurers who would underwrite indi-
vidual health plans in our State—Blue 
Cross/Blue Shield, and State Govern-
ment. That’s it. Everyone else left us 
high and dry. 

The number of uninsured Kentuck-
ians rose. Costs increased. Medical care 
became more expensive and harder to 
get. 

Since then, our State legislature has 
been backtracking and paring back 
those regulations and mandates. And 
guess what. Insurance is becoming 
more available again and prices have 
stabilized. 

That’s the sort of situation we are 
looking at if the Kennedy plan passes. 
More regulation, more government in 
your personal life, higher costs, and 

worse health care. It happened in Ken-
tucky, and it can happen in the rest of 
the country if we pass the Kennedy 
bill. 

Mr. President, I urge my colleagues 
to oppose the Kennedy bill. It’s the 
wrong prescription for America. We 
know that more regulation and more 
government aren’t the answer, but we 
have to keep fighting this battle. 

It wasn’t the answer in the Clinton 
health bill, it wasn’t the answer when 
we passed health care reform in Ken-
tucky, and it’s not the answer today. 

If you want higher medical costs, if 
you want more uninsured Americans, if 
you want more government rules and 
fewer choices for individuals, then sup-
port the Kennedy bill. 

But, Mr. President, that’s not what 
we really need. We need more afford-
able, more available, health insurance. 
We need a reliable, fast, and fair sys-
tem of reviews to keep insurance com-
panies honest but we don’t need a flood 
of lawsuits. That is what the Repub-
lican bill offers. 

Mr. MCCAIN. Mr. President, our per-
sonal health and the health of our 
loved ones is the most valuable thing 
we possess. Unfortunately, we often 
take good health for granted until 
tragedy strikes and the health or well- 
being of a family member is jeopard-
ized by disease, accident, or the ills 
often associated with aging. This is 
when we fully appreciate the value of 
good health, as well as the importance 
of access to quality health care. 

When one of us or a loved one be-
comes ill, the obstacles of daily life be-
come insignificant in comparison to 
ensuring the best health care services 
are available to ensure a full and 
speedy recovery. Our priority instantly 
becomes seeking and receiving the best 
possible care from qualified medical 
professionals. 

Unfortunately, too many Americans 
feel powerless when faced with a health 
care crisis in their personal life. Many 
feel as if important, life-altering deci-
sions are being micro-managed by busi-
ness people rather than medical profes-
sionals, and too many Americans be-
lieve they have no access to quality 
care or cannot receive the necessary 
medical treatment recommended by 
their personal physician. 

Many Americans work hard and live 
on strict budgets so they can afford 
health insurance coverage for their 
family. Then, the moment they need 
health care, they are confronted with 
obstacles limiting which services are 
available to them: confronted by frus-
trating bureaucratic hoops; and con-
fronted by health plans that provide 
little, if any, opportunity for patients 
to redress grievances. This happens too 
often and can be attributed to several 
factors. 

Our health care system is very com-
plicated. It is comprised of thousands 
of acronyms and codes, and even has 
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acronyms for acronyms. Our overly 
complex health insurance system in-
timidates and confuses many Ameri-
cans. Many of us fail to fully examine 
the coverage provided by our health 
plans until we become ill, and then it is 
difficult to understand the legalese of 
the plan documents. Another contrib-
uting factor is the depersonalization of 
health care, which has become focused 
more on profits than on proper patient 
care. 

I am not embarrassed to admit that I 
find the complexity of the health sys-
tem very disconcerting and am often 
overwhelmed by its intricacies. I can 
certainly relate to the majority of 
Americans who are overwhelmed by a 
system which does not meet their basic 
needs in a simple, efficient and afford-
able manner. 

Let me stress that I am not here 
today to bash managed care. I am not 
here to condemn Health Maintenance 
Organizations (HMOs) and the services 
they provide millions of Americans. I 
applaud the success of managed care in 
reining in skyrocketing health care 
costs, eradicating excessive and costly 
health care expenditures, and signifi-
cantly reducing unnecessary overuse of 
the system. Managed care has played a 
direct role in reducing health care 
costs so that health care coverage is af-
fordable for millions of hard-working 
American families. 

However, while I appreciate the im-
portant contributions of managed care, 
we must protect the rights of patients 
in our Nation’s health care system. 
Too many Americans feel trapped in a 
system which does not put their health 
care needs first. They believe that 
HMOs value a paper dollar more than 
they do a human life. 

I know that my colleagues share my 
view, as do most managed care compa-
nies, that we cannot continue to ignore 
the rights of patients. For far too long, 
we have allowed the health care reform 
debate to be determined by special in-
terest groups. Democrats are perceived 
as advocating certain principles and 
priorities for the trial lawyers, who are 
drooling over the prospect of unlimited 
and excessively costly litigation 
against insurers. Meanwhile, Repub-
licans are perceived as working to pro-
tect the profit margin of the insurance 
companies and big business. As a re-
sult, this critical debate is over-
whelmed with partisan bickering, and 
millions of Americans are left with no 
representation and inadequate health 
care. 

It is time for all of us to put aside 
partisanship and the influence of spe-
cial interests to work together for 
what is needed and wanted by our con-
stituents—safe, quality, affordable 
health care. 

I believe several fundamental health 
care principles must guide our health 
care debate: 

First, we must put Americans in 
charge of their own health care. There 

are too many people who feel over-
powered and overwhelmed by the cur-
rent medical system. The current 
structure has created a caste system, 
and many patients believe they have 
become the serfs. Patients and their 
doctors should control their health 
care decisions, not HMO bureaucrats or 
political bureaucrats in Washington. 
Physicians utilizing the best medical 
data must make the medical decisions, 
not insurance companies or trial law-
yers. We need to put in place a bal-
anced system that allows managed care 
companies to reduce costs but also re-
invigorates the patient-doctor rela-
tionship which is essential for receiv-
ing optimal care. 

On the other hand, patients need to 
recognize that they cannot rely solely 
on doctors to always provide the best 
medical options. We each have a re-
sponsibility to learn how our medical 
plan operates, read about the options 
available to us and our family before 
we become sick, and most importantly, 
become better consumers of health 
care. I don’t think many people would 
enter a salesroom or bank unprepared 
with the pertinent information for pur-
chasing a new car or home, but too 
many of us blindly enter into major de-
cisions affecting our health without 
doing any research. I know this is not 
easy, particularly with our very com-
plex health care system and when so 
many of us barely find the time for 
sleep between work and family respon-
sibilities. But we must become better 
advocates for ourselves in this complex 
medical system. 

To that end, the government should 
help Americans become educated con-
sumers by ensuring pertinent health 
care information is readily accessible. I 
have advocated and will continue to 
advocate a central web site or other 
service which simplifies research for 
Americans as they gather data on 
available health care options. 

Second, we must improve access to 
affordable health care. It is simply dis-
graceful that 43 million Americans can 
not afford health care coverage. This is 
the largest number of uninsured citi-
zens in over a decade, despite our 
strong economy and past actions to 
provide greater access to medical care. 
We must continue building upon al-
ready enacted reforms by expanding 
medical savings accounts, offering 
flexible savings accounts, providing 
full tax deductibility for self-employed 
health insurance costs, and allowing 
tax deductibility for long-term care ex-
penses. 

We must stop wasting our limited re-
sources on pork and wasteful spending 
projects, so that we have more money 
to assist Americans who are uninsured 
and can not afford to put money away 
in medical savings accounts or will not 
be able to benefit from a tax credit. We 
should provide more funding for our 
nation’s community health centers 

which are a tremendous resource in 
helping millions of Americans gain ac-
cess to health care who would other-
wise go without. Community health 
centers have instituted a sliding fee 
schedule which allows people to con-
tribute what they can afford and still 
receive health benefits. We should 
strengthen and expand these successful 
centers throughout our country. 

In addition, our tax code impedes a 
competitive market by prohibiting 
many Americans from truly being 
health care consumers. Many people 
lack purchasing power and are depend-
ent on their employers for health care 
coverage. Tax benefits should not be 
limited for health care purchased only 
by big businesses. We should develop a 
method for providing the same tax ben-
efits to individuals and families. 

Third, Americans must have a choice 
of doctors to meet their health care 
needs. Today, too many women cannot 
go directly to an obstetrician or gyne-
cologist for medical care. Instead, they 
are forced to waste valuable time seek-
ing a perfunctory referral from a 
‘‘gatekeeper’’ doctor before they can go 
directly to their OB/GYN. The same is 
true for children. Mothers and fathers 
should be allowed to take their chil-
dren directly to a pediatrician. Instead, 
the current system forces them to go 
through a gatekeeper for referral. 
Women and children must be given the 
opportunity to seek care directly from 
the trained professionals best suited to 
address their unique health needs. 

Additionally, Americans should be 
free to choose their doctors, including 
specialists, if they are willing to bear 
the additional costs which may accom-
pany this freedom. People should be 
able to enroll in a point-of-service plan 
with access to a multitude of physi-
cians, rather than be limited to an 
HMO which restricts freedom of choice 
in doctors. 

Fourth, we must guarantee access to 
emergency care. If a man or woman in 
Phoenix, Arizona fears they are having 
a heart attack, they should not be re-
quired to seek approval from their 
managed care company prior to calling 
an ambulance and going to an emer-
gency room. Any bill we pass must 
guarantee care in an emergency room 
without prior approval from an HMO if 
the person believes that it is an emer-
gency situation. 

Fifth, we must ensure continuity of 
care. Individuals who are pregnant, ter-
minally ill, or institutionalized should 
be given special consideration so that 
their necessary care is not interrupted 
abruptly if their employer changes 
health plans. 

Sixth, doctors must be able to com-
municate openly and fully with their 
patients. Today, some doctors are pre-
vented by HMOs from openly dis-
cussing all medical treatments avail-
able to a patient. This is unconscion-
able. HMOs must not be allowed to stop 
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doctors from openly discussing all pos-
sible care available, even if the proce-
dures are not covered by the HMO. A 
doctor’s loyalty must be to the patient 
and not an HMO’s bottom line. 

Seventh, a free and fair grievance 
process must be available in the event 
an HMO denies medical care. A mother 
should have options when she is told 
her son or daughter’s cancer treatment 
is not necessary and will not be cov-
ered by her insurance. We can not sup-
port a system that leaves that mother 
powerless against corporate health 
care. She must have access to both in-
ternal and external appeals processes 
which are fair and readily available 
and which use neutral experts who are 
not selected, paid, or otherwise be-
holden to the HMO. In life-threatening 
cases, there must be an expedited proc-
ess. 

Finally, once all options to receive 
necessary medical care have been ex-
hausted, including an external appeals 
process, and that care has not been ap-
propriately provided, every American 
should have the right to seek reason-
able relief in the courts. I find it in-
credible that HMOs and their employ-
ees are able to avoid responsibility for 
negligent or harmful medical care. 
Americans covered by ERISA health 
plans should have the same right of re-
dress in the courts as those who are en-
rolled in non-ERISA plans if they are 
unable to receive a fair resolution 
through an unbiased appeals process. 
We must ensure that patients receive 
the benefits for which they have paid 
and rightfully deserve. We must also 
ensure that unscrupulous health plans 
not go unpunished when they act neg-
ligently, resulting in harm to a pa-
tient. 

I drafted a compromise on this issue 
which would be fair to patients and 
HMOs and would not cause excessive 
and costly lawsuits. The proposal, 
which is filed as amendment number 
1246, would require patients to go 
through both the internal and external 
appeal processes if they were 
unsatisfied with care or decisions of 
their HMO. Once the appeal process 
reached a decision, they could accept 
the decision, or if they felt they still 
had not been treated fairly, they could 
go to the courts. In court, they could 
receive compensatory damages with a 
cap of $250,000 on non-economic dam-
ages. 

I believe this is a fair and reasonable 
compromise which would allow pa-
tients to be compensated, but elimi-
nates the potential for extravagant 
awards that could drive up the cost of 
health care. Unfortunately, I was pre-
cluded from calling up this amendment 
and another amendment which would 
have protected the rights of children 
born with birth defects (amendment 
number 1247) because of the stringent 
controls established by the Leadership 
for debate on this bill. 

It is unfortunate that this health 
care reform debate has been controlled 
by special interest groups on both sides 
and mired in partisan political maneu-
vering. This has become a debate—not 
about providing affordable access to 
quality health care for all Americans— 
but a debate about preserving the posi-
tions of competing special interests. It 
has become a debate about the inter-
ests of trial lawyers versus the inter-
ests of insurance companies—not the 
interests of patients. No reasonable 
compromise has been offered on either 
side to resolve issues like liability, 
choice, access, and cost. Instead, we 
are voting on competing proposals at 
the extremes. 

This is not a debate. It is a contest— 
a contest between parties and special 
interests. And it is a contest that no 
one—not Republicans, not Democrats, 
certainly not the American people— 
wins, except, of course, the special in-
terests who are only concerned about 
their financial well-being, rather than 
the physical or financial well-being of 
every American. It is a shame that this 
body is so controlled by special inter-
ests that we cannot even put the health 
of the American people ahead of poli-
tics. 

I cosponsored the original Republican 
Patients’ Bill of Rights, S. 326. And de-
spite the concerted efforts of the trial 
lawyers and the insurance companies 
and those more interested in partisan 
politics than the health of the Amer-
ican people, we have succeeded in 
adopting some much-needed improve-
ments to the original bill. For exam-
ple, the external appeal process has 
been made more independent of the in-
fluence of the insurance companies; a 
small step has been taken toward re-
quiring HMOs to pay for an individual’s 
participation in a clinical trial; it re-
quires expanded access to specialists 
and emergency medical care; and it 
mandates extended hospital care fol-
lowing mastectomies and related sur-
geries. These improvements are a step 
in the right direction—toward putting 
the needs of patients first. 

Because of these changes, I am reluc-
tantly supporting final passage of this 
legislation. I am doing this because I 
believe it is important to move forward 
and enact legislation to implement 
much-needed health care reform. The 
House will soon take up health care re-
form, and I hope they will pass a rea-
sonable health care reform bill which 
honestly puts the needs of patients 
first. We can then work for a practical 
and fair compromise during conference. 

I want to put my colleagues on no-
tice that, if a conference agreement 
comes back to the Senate that does not 
meet the standard of putting patients 
first, then I will have to oppose that 
legislation. This is too important an 
issue to allow the influence of special 
interests to prevent us from doing 
what is right for all Americans. 

Mr. NICKLES. Mr. President, I call 
on the chairman of the HELP Com-
mittee, Senator JEFFORDS, for 2 min-
utes. 

The PRESIDING OFFICER. The Sen-
ator from Vermont. 

Mr. JEFFORDS. Mr. President, I will 
make my full statement after the vote, 
but this bill gives new consumer pro-
tections to the 48 million Americans in 
self-insured plans that the States are 
unable to protect. This bill creates a 
new, binding, internal/external appeals 
process for 124 million Americans. This 
bill also protects 140 million Americans 
from having their predictive genetic 
information used to deny them health 
insurance coverage, and it expands ac-
cess to health insurance through in-
creasing affordability and choice of 
health care options. 

As we prepared this legislation, we 
had three goals in mind. First, to give 
families the protections they want and 
need; second, to ensure that medical 
decisions are made by physicians in 
consultation with their patients; and 
finally, to keep the cost of this legisla-
tion low so it does not displace anyone 
from being able to get health care cov-
erage. 

The Patients’ Bill of Rights was not 
crafted easily and it was not crafted 
hastily. This legislation is a result of 
over 2 years of work by the Senate 
HELP Committee. In March of 1997, I 
chaired the first of 17 hearings on the 
topic of improving health care quality. 
In April of 1998, I chaired a committee 
field hearing at Fletcher Allen Hos-
pital, in Burlington, VT. Numerous 
leaders from the Vermont medical pro-
fession and Vermont insurance regu-
lators pointed out the State of 
Vermont already has passed 22 patient 
protections, including direct access to 
OB/GYNs and a ban on gag rules and a 
continuity of health care provision. 
Vermont’s most pressing need, accord-
ing to these State providers, was to 
enact protections for those individuals 
in self-funded plans that the States 
could not protect. 

The Vermont health providers also 
stressed their strong concern that any 
Federal health care legislation not in-
crease costs. The Congressional Budget 
Office estimates that the Kennedy pro-
posal would have raised health insur-
ance premiums by 6.1 percent. A study 
commissioned by the AFL-CIO con-
cluded that such an increase would 
cause 1.8 million Americans to lose 
their health insurance. This would 
mean approximately 4,000 Vermonters 
would lose their health insurance. The 
Vermonter who could still afford 
health insurance would have to pay an 
additional $328 a year for family cov-
erage. 

During the battles over the last few 
weeks, we have heard a great deal of 
biting, political rhetoric. But we can-
not forget that the real issue is to give 
Americans the protections they want 
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and need in a package they can afford 
and that we can enact. We must pass 
this bill. 

Mr. NICKLES. Mr. President, how 
much time remains for both sides? 

The PRESIDING OFFICER. For the 
majority, 11 minutes 20 seconds, and 13 
minutes 1 second to the Democratic 
side. 

Mr. NICKLES. I yield 2 minutes to 
the Senator from Pennsylvania, also a 
very strong contributor to the mem-
bership of our task force. 

Mr. SANTORUM. Mr. President, I 
thank Senator NICKLES for his out-
standing leadership on this task force. 
We would not be where we are today, 
passing what I believe is a very useful 
and precise way to respond to a very 
complicated problem. Senator NICKLES 
shepherded this task force with great 
skill. He deserves a great amount of 
the credit for what is being accom-
plished today. 

With respect to the comments that 
this bill is dead, it is not going any-
where, the President is going to veto 
it, I would say this: Of all the criticism 
I heard about the Republican bill, most 
of it is it just does not go far enough. 
It is not that what we are doing is not 
right or it is not in the right direction; 
it just does not do enough. 

I do not know about you, but I have 
watched Congress for a long time. I 
have seen a lot of things happen in this 
institution, where sometimes it is good 
just to do something in the right direc-
tion, that we all agree is in the right 
direction. I do not think anyone is say-
ing what you are doing is absolutely 
antithetical to good health care, you 
say internal/external—no. We need 
more of that, we need a tougher one, 
but not to say what we are doing is 
bad. It just is not enough. I am hopeful 
people will say doing something that is 
good should not be the enemy of what 
some believe is the best. 

So I am hopeful we can get together, 
the House has to act, they are going to 
pass a different bill, and then we can 
sit down with the President and our 
colleagues on the other side of the aisle 
and do something that is good. Let’s do 
something on which we can agree. 
Let’s do something that can move the 
ball forward and work together so we 
can go out and say: We, in fact, did pro-
tect patients. We did improve the qual-
ity of health care. Maybe not as much 
as some would suggest we could—I dif-
fer with that—but we did do something 
positive. We did improve access to 
health insurance. We did not blow a 
hole and increase costs dramatically to 
drive people out from health coverage. 
That is what we need to do, to move 
forward and do something good. 

Mr. NICKLES. Mr. President, I yield 
2 minutes to the Senator from Mis-
souri, Mr. ASHCROFT. 

The PRESIDING OFFICER. The Sen-
ator from Missouri. 

Mr. ASHCROFT. Mr. President, we 
have a great opportunity, which we 

will capitalize on this evening, by vot-
ing for this measure which has been 
the result of hard work by a team and 
task force of individuals dedicated to 
improving the health care of Ameri-
cans and access to health care. I am 
grateful for it. I totally reject the no-
tion that this is a victory for the sta-
tus quo. One person can make this a 
victory for the status quo. Bill Clinton 
can. He could veto this. I do not believe 
we should think that he will. I believe 
we should continue to work and 
present him with this great oppor-
tunity to lift the status of health care 
of Americans. 

One area I was concerned was that 
people ought to get the right treat-
ment from HMOs and that, if they have 
a disagreement with an HMO, they 
ought to be able to settle that dis-
agreement in a way that gets them 
treatment. So an appeals process was 
established for an internal appeal by 
the patient and an external appeal. 

I sought to improve the bill. It did 
not include this provision, but I offered 
an amendment which said, if the exter-
nal appeal agreed with the patient and 
said that the patient deserved the 
treatment and ordered the HMO to do 
it, and if the HMO would not provide 
the treatment—we have amended this 
bill now so the person is eligible to go 
and get the treatment elsewhere and 
charge the HMO, and the HMO that 
wrongfully refused the treatment to 
the patient has to give a $10,000 penalty 
payment to the patient. 

This really gives the patient what 
the patient needs, health care. The 
Democratic proposal sends the patient 
to court. How disappointed would you 
be, as a person, if you called for an am-
bulance and you found them taking 
you to the court instead of to the hos-
pital? 

We do not want to end up with a dead 
relative and a good law case. We want 
to end up with good treatment, and 
that is what this bill will do. It has a 
strong set of enforcement provisions to 
respect the rights of individuals, and if 
the HMO fails to comply with that en-
forcement, we send the people to the 
hospital, not to the courtroom. 

The PRESIDING OFFICER. The Sen-
ator’s time has expired. 

Who yields time? The Democratic 
leader. 

Mr. DASCHLE. I yield 3 minutes to 
the distinguished Senator from Rhode 
Island. 

The PRESIDING OFFICER. The Sen-
ator from Rhode Island. 

Mr. REED. I thank the Chair. 
Mr. President, I rise this evening 

with great regret, regret that we have 
not done what we should have done to 
protect the children of America who 
are in a managed care plan. The bill be-
fore us that we will vote upon is a lit-
any of missed opportunities and missed 
statements with respect to the status 
of children in managed care. For exam-

ple, access to pediatricians. They are 
classified as specialists, so they cannot 
be automatically the primary care pro-
vider to children. Frankly, most Amer-
icans believe that is exactly who they 
are. 

Second, there is no guaranteed access 
to pediatric specialists. We have lan-
guage in this Republican proposal that 
talks about age-appropriate specialists. 
That is language written by HMO law-
yers to ensure that they can magically 
transform an adult specialist, who 
might have seen a child at 1 year or 2 
years, into an age-appropriate spe-
cialist, just as they do today. 

We have a situation in which we have 
not provided for expedited internal and 
external appeals based upon develop-
mental needs of a child. Children are 
different from adults. They have condi-
tions for which an adult could wait 
months and months and months for 
adequate care, but in a child they be-
come critical because the child’s devel-
opment is critical. These are short-
comings that will leave the children of 
America shortchanged. 

We can and must do more. We could 
have done more, and we could have 
given all the individuals in managed 
care the right at least to go to con-
sumer assistance centers, ombudsman 
programs, so they could have their 
questions resolved, and we pushed that 
aside. 

Frankly, the greatest disappoint-
ment I have is that we heard a lot of 
discussion this evening and the last few 
days about the cost of this bill. We 
could give all these protections to chil-
dren, every item in the Democratic 
proposal, and the cost would be neg-
ligible, because one of the good news 
issues is that children are generally 
healthy. But for those chronically ill 
children, it would have made all the 
difference in the world. 

Today is not the day we are helping 
the children of America in managed 
care, but I hope we will some day, and 
that day will come, and it must come. 

I yield the floor. 
The PRESIDING OFFICER. The 

Democratic leader. 
Mr. DASCHLE. Mr. President, for the 

last 2 years, Democrats have worked 
tirelessly for this moment. We have 
been guided by a very simple goal. 
That goal is to protect the rights of 160 
million Americans who have private 
health insurance. Democrats have tried 
to answer the question: What should 
motivate that system, money or medi-
cine? What should be the crux of our 
health care system? Do we put a money 
screen on decisions, or do we put a 
medical screen on decisions? We con-
cluded that when it comes to some-
one’s life, someone’s health, the answer 
to that question is very simple. 

Democrats have outlined six basic 
principles. The first is that all 160 mil-
lion Americans ought to be covered by 
patient protections. We offered an 
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amendment to ensure that all 160 mil-
lion Americans would be covered, and 
our Republican colleagues defeated it. 

The second principle is to ensure we 
provide access to needed care regard-
less of circumstances: access to quali-
fied specialists, real access to emer-
gency rooms, access to lifesaving treat-
ments and drugs, access to quality care 
that is unique to America in some 
cases. We offered amendments to pro-
vide these protections, and our Repub-
lican colleagues defeated them. 

The third principle is simply this: 
That doctors ought to make medical 
decisions. Not accountants, not bu-
reaucrats, not people with green eye-
shades who make monetary decisions 
instead of medical ones. Let doctors 
make those decisions. We offered an 
amendment, and our Republican col-
leagues defeated it. 

The fourth principle is quite simple 
to understand, but extremely impor-
tant to millions of Americans. Let us, 
above everything else, protect the doc-
tor-patient relationship. Let us ensure 
that all doctors can talk about all med-
ical options with their patients when 
they are facing critical medical deci-
sions. Let us ensure that we protect 
doctors from retaliation by managed 
care companies. And let us ensure that 
chronically ill patients get to keep 
their doctors. 

Mr. President, that is not too much 
to ask. When we talk about rights, 
basic rights in this country, what could 
be more basic than that? We offered an 
amendment, and our Republican col-
leagues defeated it. 

The fifth principle is one we also feel 
strongly about, and that is account-
ability. I have heard many of our Re-
publican colleagues say: You should 
not have to go to court to get your 
health care; the important thing is get-
ting the care you need. 

We agree with that, and we provide a 
strong, independent appeals process. 
But all too often, HMOs make decisions 
that are wrong. And all too often, pa-
tients are left with absolutely no re-
course. We simply believe that when 
this happens, when an HMO or an in-
surance company makes the wrong de-
cision, you ought to have some re-
course. You ought to be able to hold 
them accountable. You can with a doc-
tor. You can with a hospital. Why not 
with an insurance company? 

Finally, I have never been more 
proud of our women Senators, and I 
have never been more convinced that 
we need more women in the Senate 
than I am tonight, because they have 
enlightened us, Mr. President, in our 
caucus and on the floor. They have sen-
sitized us to women’s issues unlike 
anything I have ever heard before. 
There isn’t a man in the Senate who 
can tell us what they told us, with the 
eloquence, with the passion, with the 
feeling. They told us there are special 
needs of women that just are not being 

addressed. If we are going to make this 
system work better for millions of 
Americans, we ought to understand 
that. So we offered an amendment to 
ensure that women’s needs are pro-
tected, and our Republican colleagues 
defeated it. 

Tonight, I agree with those who have 
said we missed a golden opportunity to 
pass a real Patients’ Bill of Rights. We 
have offered clear choices. The major-
ity has opposed us every step of the 
way. The majority leader said, let’s 
work together, work with us. We have 
made every effort to work with our col-
leagues, but the only thing we have 
gotten back is what I believe the Re-
publican bill truly stands for when it 
calls itself HMO reform. In my view, 
HMO stands for ‘‘half measures only.’’ 
That is all we have gotten—half meas-
ures. To those who say, isn’t this just 
a little bit better? my answer is no. In 
all sincerity, I believe we will actually 
lower the standard when we pass this 
bill tonight. We have not made 
progress; we have moved backward. 

I am always amused, frankly, that 
our Republican colleagues turn to 
taxes anytime they want to fix a prob-
lem. I am surprised there is not a tax 
break for observing the speed limit. To-
night, there is another $13 billion bill 
that we will be voting on, most of 
which is a tax break. I support mean-
ingful tax reform, targeted especially 
to working families. But when we talk 
about a Patients’ Bill of Rights, are we 
really talking about the need for a tax 
break, or a break from the kind of op-
pression that many people feel with 
their insurance and managed care com-
panies? 

I also regret the fact that we did not 
have an opportunity to debate the bi-
partisan bill. I wish we could have had 
a good debate on the Graham-Chafee 
bill. I wish we could have at least 
moved forward with that piece of legis-
lation. I believe there would have been 
45 Democratic votes for that bill to-
night. The problem is, as I understand 
it, there are only three on the Repub-
lican side. 

Even if we offered a bipartisan bill, 
cosponsored by two very prominent 
Members of our Senate tonight, we 
would only have the same 48 votes we 
had on almost every single amendment 
we offered. 

The President will veto this bill be-
cause he and we know we can do better 
than this, that we should not lower the 
standard. We should do far more to en-
sure that we cover all patients, all 160 
million. Ultimately, I believe, as Sen-
ator KENNEDY noted, we will pass a 
comprehensive Patients’ Bill of Rights. 

This afternoon I was reminded again 
of how critical this is to real people. 
Throughout this debate, what meant 
most to me is the experience I have had 
in talking to real people whose lives 
have been affected by managed care 
companies, whose lives have been di-

rectly, and in some cases, negatively 
affected by their decisions. 

Justin Dart, a full-fledged lifelong 
Republican was out on the lawn this 
afternoon. He was there in his wheel-
chair, surrounded by medical equip-
ment needed to function and maintain 
his health. He has experienced medical 
care. He has benefited from it, and, un-
fortunately, as he related again today, 
he has been disappointed by it. 

In the most passionate and most elo-
quent way he could say it, with his lips 
quivering, speaking to all of us, as he 
urged the Senate to do the right thing 
tonight, he said: ‘‘I’ll give my life for 
my country, but I won’t give it to an 
insurance company.’’ 

Too many people have given their 
good health, and in some cases their 
lives, because decisions have been 
made by insurance companies for the 
wrong reasons. We are going to fix 
that. I am hopeful, as others have ex-
pressed, we can do better, we can find 
a way to ensure that all Americans are 
going to be protected, as we know they 
should be. We should not give up until 
we know we have done the job right. 

Mr. President, over the past three- 
and-a-half days, we have finally had 
the opportunity to have a good debate 
on several critical issues affecting pa-
tients’ rights. Senate Democrats—and 
the patients of America—have waited a 
long time for it. Because of limited 
time, other critical issues remain to be 
debated. Still, we are glad the Senate 
has spent most of this week debating 
two dramatically different approaches 
to patients’ rights. The American peo-
ple deserve to understand the dif-
ferences. They are important. 

Mr. President, the Senate has indeed 
missed a golden opportunity to pass a 
real Patients’ Bill of Rights. 

Instead, the Republican majority is 
handing the insurance industry its 
version of HMO reform: Half Measures 
Only. 

On critical issues, we gave our col-
leagues a choice: guaranteed patient 
access to the closest emergency room 
versus ambiguous assurances of limited 
emergency care; access to clinical 
trials for all life-threatening and dis-
abling diseases versus limited clinical 
trials only for cancer; medical deter-
minations made by doctors and other 
health professionals versus decisions 
made by HMO accountants; the right 
to hold HMOs accountable for their de-
cisions that harm or kill patients 
versus the right to live with whatever 
bad decisions an HMO might make; 
and, of course, the extension of basic 
rights to all privately insured Ameri-
cans versus the exclusion of over 100 
million Americans. 

The list goes on. 
All that was necessary on the Sen-

ate’s part was to listen to the doctors 
and nurses and other health profes-
sionals. To listen to the American peo-
ple. Unfortunately, a majority of the 
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Senate chose to ignore those voices and 
listen instead to the industry that 
stands to continue to profit from our 
failure to provide meaningful patient 
protections. The industry that opposes 
even minimal protections and any 
means of enforcing them. 

Frankly, we are astounded. Yes, we 
were told repeatedly by Senator NICK-
LES and Senator GRAMM and Senator 
FRIST that this would happen. That 
their plan was simply to block this leg-
islation from ever coming to the Sen-
ate floor, since they did not want to be 
in a position of having to defend an in-
defensible position. When that plan 
failed, they made it clear their strat-
egy was focused on political cover in-
stead of meaningful reforms. (That 
cynical strategy will ultimately fail, 
too.) 

Still, we held out hope—that reason 
would win out in the end. That the 
overwhelming public support for our 
modest reforms —support that knows 
no partisan boundaries outside of 
Washington, DC—would influence at 
least a handful of Senate Republicans. 
We are astounded that it did not—that 
there are not five Republican senators 
willing to challenge their leadership in 
order to please over 80% of the Amer-
ican people. 

Maybe some of them just didn’t read 
the two bills. The other day, Senator 
GRAMM again invoked the name of his 
‘‘mama’’ and said he wants her to be 
able to call her doctor instead of a bu-
reaucrat when she gets sick. Well, we 
agree. But, given his concern, Senator 
GRAMM and the vast majority of his 
Republican colleagues are supporting 
the wrong legislation. 

It is the Democratic bill that pro-
tects patients’ rights to communicate 
directly with their doctor and make 
medical decisions with their doctor— 
without inappropriate interference 
from a nameless, faceless HMO ac-
countant. 

Senator GRAMM and other opponents 
argue: ‘‘The Democratic bill is a step 
toward government-run health care.’’ 

That charge is simply untrue—under 
our bill, health care professionals, not 
the government, would make decisions. 

Ours is not a step toward govern-
ment-run health care; it’s a step away 
from HMO accountant-run health care. 

The insurance industry’s TV ads op-
posing the Democratic bill warn that 
people get hurt ‘‘when politicians play 
doctor.’’ Again, that is the height of 
irony. 

Senate Democrats are not playing 
doctor. Under the current system, and 
under the Republican bill, it is HMO 
accountants who are playing doctor, 
denying the real doctors the ability to 
implement medically sound decisions. 
And real people are getting hurt every 
day. 

Let’s be clear—we’re not opposed to 
managed care. 

The theory of managed care—that a 
primary care physician and health net-

work will understand the whole patient 
and manage his or her care to improve 
patient health—is a good one. But all 
too often that theory has been cor-
rupted in practice. 

Too often, instead of managed care, 
we have managed costs. 

The Hippocratic Oath is not about 
saving money; it’s about saving lives. 
And while we should take reasonable 
actions to curb health care costs, we 
cannot do it at the expense of Ameri-
cans’ health. Furthermore, any costs 
associated with the Democratic bill 
would be minimal—and nonexistent for 
HMOs that already provide the medical 
services they should. 

The United States has the best 
health care in the world—the best doc-
tors, nurses, facilities, and equipment. 
But what good is the best health care 
in the world if insurance company ac-
countants block your access to it? 

Over the course of the last several 
days, my Republican colleagues have 
rejected every Democratic proposal to 
improve Americans’ access to better 
health care. In one twist, they rejected 
our proposal to protect women from 
being discharged from the hospital too 
soon after breast cancer surgery, only 
to turn around the next day and take 
credit for that proposal at the same 
time they denied those same breast 
cancer victims—and other women and 
men—access to clinical trials for new, 
life-saving treatments. 

It has been a pattern all week: reject 
the real patient protections, and, in 
the specific cases where there’s enough 
of a public outcry, offer up a half-meas-
ure that pretends to solve one problem 
at the expense of another. We saw the 
same tactic on the juvenile crime bill, 
when Republicans bent over backwards 
to avoid any meaningful gun legisla-
tion. Their operating principle: block 
the real solution and take credit for a 
false one. 

Perhaps the most egregious and dis-
heartening example of hypocrisy is the 
majority’s approach to determining 
which Americans will benefit from the 
half-measures they are willing to sup-
port. Democrats believe all 161 million 
privately insured Americans should be 
guaranteed a national floor of patients’ 
rights. We are talking about the basic 
rights of American patients. Two peo-
ple living on the same street—possibly 
insured by the very same company— 
should not have two different sets of 
‘‘basic rights’’ simply because they 
work for different employers. 

Under the Republican bill, only 48 
million Americans—those in self-fund-
ed plans—are covered by the vast ma-
jority of their protections. They ex-
clude over 100 million Americans from 
their so-called protections. 

The majority has argued that this ex-
clusion is necessary to satisfy one of 
their core principles: that the states 
should be left to regulate HMOs. In the 
Nickles amendment striking the Ken-

nedy amendment to cover all privately 
insured Americans, the majority stat-
ed, ‘‘It would be inappropriate to set 
federal health insurance standards. . . . 
One size does not fit all, and what may 
be appropriate for one State may not 
be necessary in another.’’ That amend-
ment passed Tuesday, by a largely 
party-line vote. 

So the majority established that as 
its core principle, one that overrides 
the need to provide all Americans basic 
health care rights. Yet listen to the 
core principle laid out in the Snowe 
amendment I mentioned earlier. (Curi-
ously, the Snowe amendment, which 
every Republican senator supported, 
extended its protections to all pri-
vately insured women.) 

In the Snowe amendment, the major-
ity stated a ‘‘core principle’’ diamet-
rically opposed to the core principle of 
the Nickles amendment: ‘‘In order to 
provide for uniform treatment of 
health care providers and patients 
among the States, it is necessary to 
cover health plans operating in 1 State 
as well as health plans operating 
among the several States.’’ That 
amendment passed Wednesday at 1:23 
pm. 

Two-and-a-half hours later, the Re-
publican majority reversed itself once 
again. They voted against a Demo-
cratic amendment to expand coverage 
to all privately insured Americans, re-
gardless of their condition or disease— 
not just women with breast cancer. 
The whole idea behind a comprehensive 
Patients’ Bill of Rights is that it will 
cover all people and all diseases, not 
simply those that get the most media 
coverage. 

Some of my colleagues seem to have 
two contradictory sets of core prin-
ciples on the same issue on the same 
day. And, at the end of the day, the re-
sult is that, for all but one disease, the 
majority has chosen to deny more than 
100 million Americans any protections 
at all. 

It’s a cynical, and destructive, phi-
losophy. The American people are sure 
to reject it, for they understand this 
issue far better than some politicians 
seem to think. How could they not un-
derstand? Every American knows 
someone who has been denied timely, 
necessary treatment by an HMO that 
put costs above patient care. 

Our bill is a modest one. It would 
guarantee American patients a min-
imum level of protection to ensure 
timely access to quality health care. 
That’s what Americans expect when 
they buy health insurance, and that’s 
the least they deserve. 

I am disappointed that, this week, 
America’s patients were denied that 
minimal protection. But I can assure 
them that the fight for their rights is 
far from over. Senate Democrats—and 
maybe even a few brave Republicans— 
are committed to a real Patients’ Bill 
of Rights, and it will pass, whether it’s 

VerDate Aug 04 2004 10:35 Oct 04, 2004 Jkt 069102 PO 00000 Frm 00094 Fmt 0686 Sfmt 0634 E:\BR99\S15JY9.003 S15JY9



CONGRESSIONAL RECORD—SENATE 16131 July 15, 1999 
next week, next year, or next Congress. 
I guarantee it. 

Mr. President, I also want to take a 
moment to thank some of the mul-
titudes of people who have fought so 
hard for a real Patients’ Bill of Rights 
and who are committed to that fight 
until we succeed. 

I thank Senator KENNEDY. I must 
say, I do not know if we have a more 
passionate, more articulate, more ag-
gressive defender for working people in 
this country than we have in Ted KEN-
NEDY. He is an inspiration. We all are 
deeply indebted once more for the lead-
ership he has provided not only in our 
caucus but in the Senate on this ex-
traordinarily important issue. I am 
proud to have worked with him to de-
velop S. 6. Also, he, like many others, 
has been tireless on the floor this 
week, and I commend him for doing 
such a good job for our entire caucus. 

I thank my assistant Democratic 
leader whose presence on the floor has 
just been phenomenal. I do not know 
how I could do what I do were it not for 
the fact that he is always there—al-
ways there. 

I thank my caucus. I do not know 
that I have ever been more proud of the 
caucus than I am tonight for their par-
ticipation, for their leadership, for 
their willingness to roll up their 
sleeves to do their homework, to come 
to the floor and debate, as they did so 
aggressively all week. In one way or 
another, every member of our caucus 
has contributed to this debate and to 
the two-year effort to make it possible. 
More of them than I could name right 
now have contributed enormously, 
often selflessly. Our caucus has never 
been more unified. We believe in pa-
tients’ rights, and we are committed to 
fight for them. 

So, I thank every Democratic sen-
ator. I say to each of you, it truly 
would not have been possible without 
you. 

I thank, as well, the majority leader 
for allowing this debate, and the assist-
ant Republican leader. This debate 
happened because they agreed to sched-
ule it. It would not have happened were 
it not for that agreement, and I am 
grateful for that. 

I thank Senator FRIST for his in-
volvement because of his unique expe-
rience in life. 

A special thanks goes to the more 
than 200 organizations representing 
doctors, nurses, and other health care 
providers as well as consumer groups, 
that have supported our bill. They 
pulled out all the stops they could, 
with whatever limited resources they 
had, to ensure that they were part of 
this American Democratic system. 
Again, I cannot name them all. But 
their shared commitment to a com-
prehensive, meaningful Patients’ Bill 
of Rights has been critical to this proc-
ess. And I say to each of them, don’t be 
disheartened by today’s loss. As I said 

before, we will ultimately prevail, and 
patients will ultimately be protected. 

I should send that same message to 
Justin Dart and all the men, women, 
and children who have shared their sto-
ries—often painful stories—with us. 
This debate could not have been held 
were it not for the fact that they put 
meaning to this debate in ways that 
only they can. Their stories remind us 
that this is not a theoretical debate. It 
is a real choice affecting real people 
who have suffered and will continue to 
suffer in the absence of meaningful re-
forms. We thank you, and we will con-
tinue the fight. 

Last, I want to thank the people who 
are too often thanked last, the staff— 
the staff in every office who have 
worked in various ways to ensure our 
long struggle led to a real floor debate. 

Senator KENNEDY’s staff deserves spe-
cial recognition. I’m sure there were 
many others, but I want to recognize 
four of them in particular: Michael 
Myers, David Nexon, Cybele Bjorklund, 
and Jim Manley. As always, they are 
as amazing as their boss. They have 
been absolutely essential to the effort. 

Finally, I want to thank my own 
staff—both those in my own office and 
those throughout the Leadership Com-
mittees. At the risk of leaving someone 
out, I’m going to try to name most of 
them. Few people know how hard they 
work, and their commitment to service 
and to this cause of patients’ rights is 
unsurpassed. 

From my staff, I want to thank espe-
cially: Jane Loewenson, Elizabeth 
Hargrave, Shelly Ten Napel, Pete 
Rouse, Laura Petrou, Bill Corr, Mark 
Patterson, Ranit Schmelzer, Molly 
Rowley, Marc Kimball, Chris Bois, and 
Elizabeth Lietz. 

From the Floor Staff, I thank Marty 
Paone, Lula Davis, Gary Myrick, and 
Paul Brown. We are very lucky, as Re-
publicans and Democrats, to have the 
floor staff that we do. We owe them a 
big debt of gratitude, because without 
them we could not do what we do. 

From the Leadership Committees, 
my special thanks to: Bonnie Hogue, 
Caroline Chambers, Chuck Cooper, 
Maryam Moezzi, Tim Mitchell, Jodi 
Grant, Nicole Bennett, Maria Meier, 
Alexis King, Jamie Houton, Andy 
Davis, Mary Helen Fuller, Marguerite 
Beck-Rex, Brian Barrie, Kobye Noel, 
Katherine Moore, Nate Ackerman, 
Rick Singer, Clare Flood, Adriana 
Surfas, Kevin Kelleher, Brian Jones, 
Russell Gordon, Robyn Altman, Jer-
emy Dorin, Paige Smith, Chris Casey, 
Jeff Hecker, and Toby Hayman. 

So tonight, Mr. President, the fight 
goes on. I am optimistic that in the 
end we will have the opportunity to de-
bate, once more, how we can resolve 
this issue, how we can stick to those 
six principles, how we can ensure that 
this American health system, which is 
so good in so many ways, can be made 
better. 

I yield the floor. 
Mr. NICKLES addressed the Chair. 
The PRESIDING OFFICER. The as-

sistant majority leader. 
Mr. NICKLES. Mr. President, how 

much time is left on our side? 
The PRESIDING OFFICER. Six min-

utes 47 seconds. 
Mr. NICKLES. First, I compliment 

my colleague and friend, Senator 
DASCHLE—this has been a good de-
bate—as well as Senator REID and Sen-
ator KENNEDY. We have had a good de-
bate, good discussion of the issue. We 
have never had a cross word. We have 
had some good debate, excited debate. 

I want to call on an additional couple 
members of our task force—first Sen-
ator COLLINS. 

The PRESIDING OFFICER. The Sen-
ator from Maine. 

Ms. COLLINS. Thank you, Mr. Presi-
dent. 

I begin by expressing my apprecia-
tion to Senator NICKLES and my other 
colleagues on the health task force. We 
have labored hard during the past year 
and a half, and I am very proud of the 
legislation we introduced. 

I also thank our staff, particularly 
Priscilla Hanley on my staff who has 
worked night and day during the de-
bate. 

We are on the verge of passing land-
mark legislation that will expand ac-
cess to health care, that will hold 
HMOs accountable for providing the 
care that they have promised, and that 
will improve the quality of health care 
in this country. 

I am particularly pleased that the 
final bill contains provisions I offered 
to provide a tax deduction for the pur-
chase of long-term care insurance, to 
ensure that women have direct access 
to OB/GYNs without having to go 
through a gatekeeper, to guarantee 
that a terminally ill patient is able to 
keep his or her doctor even if that doc-
tor has left the HMO network, and to 
expand patient access to a variety of 
health care providers. 

At the heart of this bill is the inter-
nal and external appeals process that 
will provide coverage and protections 
to everyone in all employer-sponsored 
health plans. This appeals process will 
ensure that consumers receive the care 
they have been promised up front, be-
fore harm is done, and without having 
to hire an expensive lawyer and resort 
to a lawsuit in order to get the care 
they need. 

That is the heart of this bill. We have 
worked hard to provide these kinds of 
protections which will ensure that peo-
ple do get the treatment they need 
when they need it—not damages years 
later in a courtroom. 

I thank the assistant majority leader 
for the time. 

I am proud to be a supporter of this 
important legislation. 

Mr. NICKLES addressed the Chair. 
The PRESIDING OFFICER. The as-

sistant majority leader. 
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Mr. NICKLES. I thank the Senator 

from Maine for her outstanding leader-
ship. I also thank the Senator from 
Missouri who mentioned a few of the 
changes he made in the appeals process 
that I hope my colleagues listened to. 
He made this a much better bill. I 
thank my colleague. 

When you look at the appeals process 
that Senator ASHCROFT has explained 
and Senator FRIST has explained, no 
one can say this isn’t a very sub-
stantive bill that applies to all em-
ployer-sponsored plans. 

Next, Mr. President, I yield 21⁄2 min-
utes to the Senator from Tennessee. 

The PRESIDING OFFICER. The Sen-
ator from Tennessee. 

Mr. FRIST. Mr. President, I just 
want to openly thank Members on both 
sides of the aisle. This has been a very 
challenging bill. Although I think it is 
going to be more satisfactory to this 
side of the aisle than the other side, it 
is a bill that I think we can all, after 
tonight, go home, think about, talk to 
our constituents about, and recognize 
that we have accomplished exactly 
what at least I wanted to accomplish; 
and that is, as I said 4 days ago when 
this first started, to keep the patient 
at the center of all of this debate—not 
special interests and not the rhetoric 
that goes back and forth, but how we 
can ultimately come up with a bill that 
helps patients. 

We have strong patient protections. 
We have addressed quality head on and 
hit it with internal, external review. It 
has been strengthened from both sides 
of the aisle. It has been strengthened 
by recommendations that we have had 
through our staff and working to-
gether. 

If we look at the access provisions, 
they are very strong, the medical sav-
ings accounts, the full deductibility for 
the self-employed, all of which we have 
done, the gag clauses, the access to 
specialists, direct access to obstetri-
cians, what we have accomplished in 
terms of emergency room access, con-
tinuity of care. If we put it altogether, 
it comes back to the benefit of the pa-
tients, smack-dab at the heart. 

When people ask me all the time, 
what can you do as a Senator to really 
help individual people, it comes down 
to this bill, I believe, a first step. 

Our bill does take medical decisions 
out of the hands of a huge HMO bu-
reaucracy and puts them back to that 
very special relationship, one I have 
been blessed to participate in again and 
again, that special relationship of the 
doctor-physician, the provider and the 
patients, who entrust their lives to 
you, their lives to you, their health 
care, their quality of life, their ability 
to see, to walk, to have that heart keep 
beating. That is entrusted to you. We 
have benefited that. We have enriched 
that. We have made that better. That 
is what we have accomplished tonight. 

We have done it without markedly 
increasing cost because we all know, 

when cost goes up, out of control, it 
drives premiums up and access falls, 
and the number of uninsured are im-
portant. 

I appreciate the support. 
Mr. NICKLES. Mr. President, how 

much time remains? 
The PRESIDING OFFICER. One 

minute 28 seconds. 
Mr. NICKLES. Mr. President, I thank 

all of my colleagues and, frankly, the 
entire Senate for a very good debate. 

I believe we came up with a very 
good bill. I think we passed a bill that 
will improve health care quality. We 
passed a bill for anybody in America 
who has an employer-sponsored plan to 
have an appeal, an appeal that will be 
decided by doctors, despite some of the 
advertisements we have seen, appeals 
that are decided by experts, by doctors. 
That is binding and that is real. So I 
hope that maybe some of the rhetoric 
will tone down a little bit and we will 
look at what is in it. 

We also didn’t do damage. We didn’t 
say we are going to turn over health 
care plans to the Health Care Financ-
ing Administration. We are not going 
to duplicate State regulation. We will 
not confuse the States and say, no 
matter what you have done, Wash-
ington knows better. We didn’t make 
those mistakes. 

We didn’t astronomically increase 
health care costs. We didn’t pass a bill 
that would increase the number of un-
insured by a couple million. 

Final comment on the President. I 
hope the President decides not to play 
politics and say: We are going to veto 
that bill; it doesn’t do what I want it to 
do. 

I hope he will work with us to pass a 
positive bill that will benefit and im-
prove health care quality for all Amer-
icans. If he wants to play politics, that 
is his choice. If he wants to, then we 
don’t have to have a bill. It is up to 
him. If he wants to help us pass a good 
bill, I think we can do so, that would 
improve health care quality for all 
Americans. 

Mr. President, I yield back the re-
mainder of our time, and I ask for the 
yeas and nays on the bill. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There is a sufficient second. 
The yeas and nays were ordered. 
The PRESIDING OFFICER. Under 

the previous order, the two pending 
amendments are agreed to. 

The amendments (Nos. 1254 and 1232) 
were agreed to. 

The PRESIDING OFFICER. The 
question is on the engrossment and 
third reading of the bill. 

The bill was ordered to be engrossed 
for a third reading and was read the 
third time. 

The PRESIDING OFFICER (Mr. 
HAGEL). The question is, Shall the bill, 
as amended, pass? The yeas and nays 
have been ordered. The clerk will call 
the roll. 

The legislative clerk called the roll. 
The result was announced—yeas 53, 

nays 47, as follows: 
[Rollcall Vote No. 210 Leg.] 

YEAS—53 

Abraham 
Allard 
Ashcroft 
Bennett 
Bond 
Brownback 
Bunning 
Burns 
Campbell 
Cochran 
Collins 
Coverdell 
Craig 
Crapo 
DeWine 
Domenici 
Enzi 
Frist 

Gorton 
Gramm 
Grams 
Grassley 
Gregg 
Hagel 
Hatch 
Helms 
Hutchinson 
Hutchison 
Inhofe 
Jeffords 
Kyl 
Lott 
Lugar 
Mack 
McCain 
McConnell 

Murkowski 
Nickles 
Roberts 
Roth 
Santorum 
Sessions 
Shelby 
Smith (NH) 
Smith (OR) 
Snowe 
Specter 
Stevens 
Thomas 
Thompson 
Thurmond 
Voinovich 
Warner 

NAYS—47 

Akaka 
Baucus 
Bayh 
Biden 
Bingaman 
Boxer 
Breaux 
Bryan 
Byrd 
Chafee 
Cleland 
Conrad 
Daschle 
Dodd 
Dorgan 
Durbin 

Edwards 
Feingold 
Feinstein 
Fitzgerald 
Graham 
Harkin 
Hollings 
Inouye 
Johnson 
Kennedy 
Kerrey 
Kerry 
Kohl 
Landrieu 
Lautenberg 
Leahy 

Levin 
Lieberman 
Lincoln 
Mikulski 
Moynihan 
Murray 
Reed 
Reid 
Robb 
Rockefeller 
Sarbanes 
Schumer 
Torricelli 
Wellstone 
Wyden 

The bill (S. 1344), as amended, was 
passed. 

(The bill will be printed in a future 
edition of the RECORD.) 

Mr. NICKLES. Mr. President, I move 
to reconsider the vote 

Mr. JEFFORDS. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. NICKLES. Mr. President, I would 
like to make a couple of comments 
concerning the bill. I have already 
stated that I very much respect and ap-
preciate the tenor of the debate that 
we had throughout this week with pro-
ponents and opponents of the legisla-
tion we just passed, including Senator 
KENNEDY, Senator REID, Senator 
DASCHLE, and others. I think we had an 
excellent debate. 

I also want to thank my colleagues 
who really did work hard, and espe-
cially I thank Senator JEFFORDS for his 
leadership, and Senator COLLINS, Sen-
ator FRIST, and all the members of the 
task force. They did a fantastic job. 

In addition to the Senators I just 
mentioned, I want to thank other 
members of the task force, including 
Senator HAGEL from Nebraska, the 
Presiding Officer of the Senate, Sen-
ator SANTORUM, and other Senators 
who worked so hard. 

Also, Senator ENZI joined us and did 
a fantastic job on the floor, as well as 
in the Health Committee. 

A lot of people put in a lot of time 
and effort, and a lot of staff members 
worked very hard on both the majority 
side and the minority side. I want to 
recognize a few. 
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First, from my staff, I thank Stacey 

Hughes and Megan Hauck. Eric Ueland, 
Hazen Marshall, and Mark Kirk did a 
fantastic job. 

In addition, I want to recognize some 
staff members from other staffs who 
probably spent more time in the last 
year and a half working on this issue 
than any other issue. I can assure you 
that in the last month, and in par-
ticular the last 2 weeks, this has been 
a full-time job, including Saturday and 
Sunday, and late nights almost every 
night: With Senator COLLINS, Priscilla 
Hanley; Senator DEWINE, Helen Rhee; 
Senator ENZI, Chris Spear, Ray Geary, 
and Jen Woodbury; Senator FRIST, 
Anne Phelps and Sue Ramthun did a 
fantastic job on a number of provi-
sions; Senator GRAMM, Mike Solon; 
Senator GREGG, Alan Gilbert; Senator 
HAGEL, Steve Irizarry; Senator HUTCH-
INSON, Kate Hull; Senator JEFFORDS, 
Paul Harrington, who did a fantastic 
job both in the Health Committee and 
also on the floor, and Kim Monk, Tom 
Valuck, and Carole Vannier did a fan-
tastic job; Senator LOTT, Sharon 
Soderstrom and Keith Hennessy; Sen-
ator CRAIG, Michael Cannon; Senator 
ROTH, Kathy Means, Dede Spitznagel, 
and Bill Sweetnam; Senator SANTORUM, 
Peter Stein; Senator SESSIONS, Rick 
Deeborn, and Libby Rolfe. 

This is an understatement because 
these staff members worked very hard. 

In additional, I wish to recognize 
Senator GRAMM, who worked on this 
task force, and was the primary pro-
moter of the medical savings account, 
which is a very important thing for 
bringing tax equity and relief. 

I have already mentioned Senator 
ROTH helped us, as well as his staff. 
Senator GREGG, who led the fight, 
frankly, against having a propensity 
for lawsuits, did a fantastic job; Sen-
ator HUTCHINSON, and Senator SES-
SIONS. 

This was not an easy effort. It was a 
challenge. I think it was a good effort, 
and I think we produced a good bill be-
cause we had a lot of Senators who 
were willing to spend a lot of time try-
ing to improve the quality of health 
care in America. 

I hope the President will not look at 
the rhetoric that was sometimes on the 
floor, but will look to the substance of 
the legislation and work with us to see 
that it will become the law of the land. 

My thanks to Senator JEFFORDS and 
others who worked so hard to make 
this happen. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Tennessee. 
Mr. FRIST. Mr. President, I truly be-

lieve that tonight is a win-win situa-
tion. We have made health coverage 
significantly better for those people 
who have such coverage today, but, al-
most more importantly, we make it 
more accessible for others, and more 
affordable for others in accomplishing 

the many patient protections—the im-
provement in quality, the appeals, in-
ternal and external. 

A lot of people have been involved 
over the course of the last year. I sim-
ply want to add my thanks to the two 
leaders in this effort, Senator JEF-
FORDS, chairman of the Health, Edu-
cation, Labor, and Pensions Com-
mittee, for whose committee this bill 
passed and was debated. And, through 
much bipartisan discussion, the amend-
ment process improved a bill that the 
task force, after about 6 to 8 months of 
very hard work, developed. 

It was under Senator JEFFORDS’ lead-
ership that this bill took its final shape 
so that it finally arrived on the floor, 
and we were able to debate it. 

Senator NICKLES for the last year and 
a half has chaired a task force, has 
been the quarterback, the manager of a 
broad range of people who participated 
in the study of the issues, true sub-
stantive study—not superficial policy 
reviews but a substantive study of the 
issues. Senator NICKLES oversaw and 
managed a group of people on that 
committee who have already been men-
tioned, including Senators ENZI, 
GREGG, HAGEL, and Senator COLLINS 
who literally has been on the floor for 
the last 4 days almost without leaving, 
participating in the debate on issue 
after issue. 

Thanks also to Senator SANTORUM, 
Senator GRAMM of Texas, Senator 
LOTT—especially our majority leader, 
Senator LOTT, who spoke so eloquently 
a bit ago summarizing what this bill 
has been about, what it will accom-
plish, the confidence that he placed in 
both the task force and the Health, 
Education, Labor and Pension Com-
mittee. 

I especially want to thank several 
staff members: Stacy Hughes and Meg 
Hauck, who have shown leadership 
among all the staff members; Anne 
Phelps and Sue Ramthun, two people 
with whom I worked most closely with 
and who have gathered the informa-
tion, digested the issues, and spent late 
nights here. 

I had the opportunity to work with 
Sue Ramthun over the last several 
years on health issue after health 
issue. This will be the last bill that she 
participates in, in the Senate—at least 
for a while. I say ‘‘for a while’’ because 
I am hopeful she will come back to our 
staff. I recognize her tremendous lead-
ership and her knowledge of what has 
gone on in this body in the past. It has 
been immensely helpful to me, coming 
here just 5 years ago, to be able to 
work with an individual who under-
stands the institution, understands the 
issues, and who has been involved in 
health issues long before I came to this 
body. 

I want to mention Bill Baird, legisla-
tive counsel, who over the last 4 days— 
and also over the past years—has par-
ticipated so directly in allowing Mem-

bers to translate these ideas to specific 
language for the bill we were able to 
ultimately pass. It is a win-win. 

As I said in my closing remarks to-
night, the thing I will think about as I 
go home and reflect on over the last 4 
days is we made real progress. We don’t 
have all the answers. We don’t pretend 
this bill has all the answers in estab-
lishing an appropriate balance between 
managed care, coordinated care, and 
that doctor-patient relationship. But 
we are getting it back into balance be-
cause it has been out of balance for a 
period of time. Our bill does take that 
whole doctor-patient relationship and 
make it the heart of this managed care 
environment. 

In closing, it has been a wonderful 
opportunity for me to be able to work, 
again, on both sides of the aisle as we 
developed this bill which will signifi-
cantly improve the quality and access 
of health care for Americans. 

Mr. JEFFORDS. Mr. President, this 
is a time of trial for so many Members 
to finally come to this end and have a 
victory which hopefully will not stop 
here but will continue. There is too 
much good in this bill not to have it 
become legislation that will be passed 
into law. I am confident the President, 
when he understands what is in here, 
and we work with the House and make 
some changes—I am sure we can ac-
commodate the other side and we can 
end up with a piece of legislation. 
Hopefully it will be done this year. 

Mr. President, as chairman of the 
Committee on Health, Education, 
Labor, and Pensions, which had juris-
diction over this bill, I would like to 
take a moment to thank all those who 
have worked so hard to make this bill 
possible. This legislation has been de-
veloped over the course of more than 
two years, and a great number of peo-
ple have positively contributed to the 
process. 

This bill represents a tremendous ef-
fort by the members of the HELP Com-
mittee. I want to thank the members 
of the Nickles Task Force for their 
guidance. I wish to thank Senator 
NICKLES himself, and also the majority 
leader for their dedication to see this 
legislation through to the end. 

The staff to the members of the 
HELP Committee have contributed 
greatly to this bill. Rob Wasinger with 
Senator BROWNBACK, Prescilla Hanley 
with Senator COLLINS, Libby Rolfe 
with Senator SESSIONS, and Kate Hull 
with Senator HUTCHINSON. 

The staff of the subcommittees car-
ried a great deal of weight. This in-
cludes Helen Rhee with Senator 
DEWINE, Chris Spear and Raissa Geray 
with Senator ENZI, Anne Phelps and 
Sue Ramthum with Senator FRIST, and 
Alan Gilbert with Senator GREGG. 

The committee markup of this legis-
lation lasted over 11 hours and so I 
must acknowledge the tireless efforts 
of Denis O’Donovan, Steve Chapman, 
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and Leah Cooper from the full Com-
mittee staff. I also thank Bill Baird of 
the Legislative Counsel Office. He has 
provided enormous help. 

I am grateful for the efforts by the 
staff of the GOP Health Care Task 
Force. Michael Cannon with the RPC, 
Steve Irizarry with Senator HAGEL, 
Mike Solon with Senator GRAMM, Peter 
Stein with Senator SANTORUM, and 
Kathy Means, Bill Sweetnam, and Dede 
Spritznagel with Senator ROTH. 

Finally, I would like to thank the as-
sistant majority leader’s staff for their 
leadership. Stacey Hughes, Meg Hauck, 
Hazen Marshall, Matt Kirk, Brooke 
Simmons, Gail Osterberg, and Eric 
Ueland were invaluable. As well as 
Sharon Soderstrom and Keith Hen-
nessy from the majority leader’s Of-
fice. 

On my own staff, I would like to 
thank Paul Harrington, Sean Donohue, 
Dirksen Lehman, Kim Monk, and Philo 
Hall and Marle Power my Staff Direc-
tor. This certainly could not have hap-
pened without my health policy fel-
lows, Tom Valuck, Kathy Matt, and 
Carol Vannier. I especially want to 
thank Karen Guice and Pat Stroup, 
who each provided two years of ground-
work on this legislation. 

The round the clock work, particu-
larly over the past week, of all the 
staff involved is greatly appreciated. 

Mr. President, I could not be more 
proud of all these people. 

Around-the-clock work, particularly 
over the past week, of all the staff is 
greatly appreciated. I cannot be more 
proud of these people. I want to com-
mend them and thank them profusely. 
I also thank, of course, the people who 
work in this great body to make sure 
that we end up doing the right things 
at the right time. 

f 

MORNING BUSINESS 
Mr. JEFFORDS. Mr. President, I ask 

unanimous consent that the Senate 
now proceed to a period of morning 
business with Senators permitted to 
speak for up to 10 minutes each. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

OSCE PA DELEGATION TRIP 
REPORT 

Mr. CAMPBELL. Mr. President, I 
take this opportunity to provide a re-
port to my colleagues on the successful 
congressional delegate trip last week 
to St. Petersburg, Russia, to partici-
pate in the Eighth Annual Parliamen-
tary Assembly Session of the Organiza-
tion for Security and Cooperation in 
Europe, known as the OSCE PA. As Co- 
chairman of the Helsinki Commission, 
I headed the Senate delegation in co-
ordination with the Commission Chair-
man, Congressman CHRIS SMITH. 

THE PARLIAMENTARY ASSEMBLY 
This year’s congressional delegation 

of 17 members was the largest represen-

tation by any country at the pro-
ceedings and was welcomed as a dem-
onstration of continued U.S. commit-
ment to security in Europe. Approxi-
mately 300 parliamentarians from 52 
OSCE participating states took part in 
this year’s meeting of the OSCE Par-
liamentary Assembly. 

My objectives in St. Petersburg were 
to advance American interests in a re-
gion of vital security and economic im-
portance to the United States; to ele-
vate the issues of crime and corruption 
among the 54 OSCE countries; to de-
velop new linkages for my home state 
of Colorado; and to identify concrete 
ways to help American businesses. 

CRIME AND CORRUPTION 
The three General Committees fo-

cused on a central theme: ‘‘Common 
Security and Democracy in the Twen-
ty-First Century.’’ I served on the Eco-
nomic Affairs, Science, Technology and 
the Environment Committee which 
took up the issue of corruption and its 
impact on business and the rule of law. 
I sponsored two amendments that high-
lighted the importance of combating 
corruption and organized crime, offer-
ing concrete proposals for the estab-
lishment of high-level inter-agency 
mechanisms to fight corruption in each 
of the OSCE participating states. My 
amendments also called for the con-
vening of a ministerial meeting to pro-
mote cooperation among these states 
to combat corruption and organized 
crime. 

My anti-corruption amendment was 
based on the premise that corruption 
has a negative impact on foreign in-
vestment, on human rights, on democ-
racy building and on the rule of law. 
Any investor nation should have the 
right to expect anti-corruption prac-
tices in those countries in which they 
seek to invest. 

Significant progress has been made 
with the ratification of the new OECD 
Convention on Combating Bribery of 
Foreign Public Officials in Inter-
national Business Transactions. Under 
the OECD Convention, companies from 
the leading exporting nations will have 
to comply with certain ethical stand-
ards in their business dealings with for-
eign public officials. And, last July, the 
OSCE and the OECD held a joint con-
ference to assess ways to combat cor-
ruption and organized crime within the 
OSCE region. I believe we must build 
on this initiative, and offered my 
amendment to urge the convening of a 
ministerial meeting with the goal of 
making specific recommendations to 
the member states about steps which 
can be taken to eliminate this primary 
threat to economic stability and secu-
rity and major obstacle to U.S. busi-
nesses seeking to invest and operate 
abroad. 

My anti-crime amendment was in-
tended to address the negative impact 
that crime has on our countries and 
our citizens. Violent crime, inter-

national crime, organized crime and 
drug trafficking all undermine the rule 
of law, a healthy business climate and 
democracy building. 

This amendment was based on my 
personal experiences as one of the only 
members of the United States Senate 
with a law enforcement background 
and on congressional testimony that 
we are witnessing an increase in the in-
cidence of international crime, and we 
are seeing a type of crime which our 
countries have not dealt with before. 

During the opening Plenary Session 
on July 6, we heard from the Governor 
of St. Petersburg, Vladimir Yakolev, 
about how the use of drugs is on the 
rise in Russia and how more needs to 
be done to help our youth. 

On July 7, I had the opportunity to 
visit the Russian Police Training Acad-
emy at St. Petersburg University and 
met with General Victor Salnikov, the 
Chief of the University. I was im-
pressed with the General’s accomplish-
ments and how many senior Russian 
officials who are graduates of the uni-
versity, including the Prime Minister, 
governors, and members of the Duma. 

General Salnikov and I discussed the 
OSCE’s work on crime and drugs, and 
he urged us to act. The General 
stressed that this affects all of civilized 
society and all countries must do ev-
erything they can to reduce drug traf-
ficking and crime. 

After committee consideration and 
adoption of my amendments, I was ap-
proached by Senator Jerry Grafstein 
from Canada who indicated how impor-
tant it was to elevate the issues of 
crime and corruption in the OSCE 
framework. I look forward to working 
with Senator Grafstein and other par-
liamentarians on these important 
issues at future multi-lateral meetings. 

CULTURAL LINKAGES WITH COLORADO 
St. Petersburg is rich in culture and 

educational resources. This grand city 
is home to 1,270 public, private and 
educational libraries; 181 museums of 
art, nature, history and culture; 106 
theaters; 52 palaces; and 417 cultural 
organizations. Our delegation visit pro-
vided an excellent opportunity to ex-
plore linkages between some of these 
resources with the many museums and 
performing arts centers in Colorado. 

On Thursday, July 8, I met with 
Tatyana Kuzmina, the Executive Di-
rector for the St. Petersburg Associa-
tion for International Cooperation, and 
Natalia Koltomova, Senior Develop-
ment Officer for the State Museum of 
the History of St. Petersburg. We 
learned that museums and the orches-
tras have exchanges in New York, 
Michigan and California. Ms. Kuzmina 
was enthusiastic about exploring cul-
tural exchanges with Denver and other 
communities in Colorado. I look to-
ward to following up with her, the U.S. 
Consulate in St. Petersburg, and lead-
ers in the Colorado fine arts commu-
nity to help make such cultural ex-
changes a reality. 
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