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to establish, as a complete defense to any 
claim for damages, that it acted in good 
faith and took measures that were reason-
able under the circumstances to prevent the 
Y2K failure from occurring or from causing 
the damages upon which the claim is based. 

(b) DEFENDANT’S STATE OF MIND.—In a Y2K 
action making a claim for money damages in 
which the defendant’s actual or constructive 
awareness of an actual or potential a Y2K 
failure is an element of the claim, the de-
fendant is not liable unless the plaintiff, in 
addition to establishing all other requisite 
elements of the claim, proves by clear and 
convincing evidence that the defendant 
knew, or recklessly disregarded a known and 
substantial risk, that the failure would occur 
in the specific facts and circumstances of the 
claim. 

(c) FORESEEABILITY.—In a Y2K action mak-
ing a claim for money damages, the defend-
ant is not liable unless the plaintiff proves 
by clear and convincing evidence, in addition 
to all other requisite elements of the claim, 
that the defendant knew, or should have 
known, that the defendant’s action or failure 
to act would cause harm to the plaintiff in 
the specific facts and circumstances of the 
claim. 

(d) CONTROL NOT DETERMINATIVE OF LIABIL-
ITY.—The fact that a Y2K failure occurred in 
an entity, facility, system, product, or com-
ponent that was within the control of the 
party against whom a claim for money dam-
ages is asserted in a Y2K action shall not 
constitute the sole basis for recovery of dam-
ages in that action. 

(e) PRESERVATION OF EXISTING LAW.—The 
provisions of this section are in addition to, 
and not in lieu of, any requirement under ap-
plicable law as to burdens of proof and ele-
ments necessary for prevailing in a claim for 
money damages. 
SEC. 303. LIABILITY OF OFFICERS AND DIREC-

TORS. 
(a) IN GENERAL.—A director, officer, trust-

ee, or employee of a business or other organi-
zation (including a corporation, unincor-
porated association, partnership, or non- 
profit organization) shall not be personally 
liable in any Y2K action making a tort or 
other noncontract claim in that person’s ca-
pacity as a director, officer, trustee, or em-
ployee of the business or organization for 
more than the greater of— 

(1) $100,000; or 
(2) the amount of pre-tax compensation re-

ceived by the director, officer, trustee, or 
employee from the business or organization 
during the 12 months immediately preceding 
the act or omission for which liability was 
imposed. 

(b) EXCEPTION.—Subsection (a) does not 
apply in any Y2K action in which it is found 
by clear and convincing evidence that the di-
rector, officer, trustee, or employee— 

(1) intentionally made misleading state-
ments regarding any actual or potential year 
2000 problem; or 

(2) intentionally withheld from the public 
significant information there was a legal 
duty to disclose to the public regarding any 
actual or potential year 2000 problem of that 
business or organization which would likely 
result in actionable Y2K failure. 

(c) STATE LAW, CHARTER, OR BYLAWS.— 
Nothing in this section supersedes any provi-
sion of State law, charter, or a bylaw author-
ized by State law, in existence on January 1, 
1999, that establishes lower limits on the li-
ability of a director, officer, trustee, or em-
ployee of such a business or organization. 

TITLE IV—Y2K CLASS ACTIONS 
SEC. 401. MINIMUM INJURY REQUIREMENT. 

In any Y2K action involving a claim that a 
product or service is defective, the action 

may be maintained as a class action in Fed-
eral or State court as to that claim only if— 

(1) it satisfies all other prerequisites estab-
lished by applicable Federal or State law or 
applicable rules of civil procedure; and 

(2) the court finds that the alleged defect 
in a product or service is material as to the 
majority of the members of the class. 
SEC. 402. NOTIFICATION. 

(a) NOTICE BY MAIL.—In any Y2K action 
that is maintained as a class action, the 
court, in addition to any other notice re-
quired by applicable Federal or State law, 
shall direct notice of the action to each 
member of the class by United States mail, 
return receipt requested. Persons whose re-
ceipt of the notice is not verified by the 
court or by counsel for one of the parties 
shall be excluded from the class unless those 
persons inform the court in writing, on a 
date no later than the commencement of 
trial or entry of judgment, that they wish to 
join the class. 

(b) CONTENTS OF NOTICE.—In addition to 
any information required by applicable Fed-
eral or State law, the notice described in this 
subsection shall— 

(1) concisely and clearly describe the na-
ture of the action; 

(2) identify the jurisdiction where the case 
is pending; and 

(3) describe the fee arrangement of class 
counsel. 
SEC. 403. FORUM FOR Y2K CLASS ACTIONS. 

(a) JURISDICTION.—The District Courts of 
the United States have original jurisdiction 
of any Y2K action, without regard to the 
sum or value of the matter in controversy 
involved, that is brought as a class action 
if— 

(1) any member of the proposed plaintiff 
class is a citizen of a State different from the 
State of which any defendant is a citizen; 

(2) any member of the proposed plaintiff 
class is a foreign Nation or a citizen of a for-
eign Nation and any defendant is a citizen or 
lawful permanent resident of the United 
States; or 

(3) any member of the proposed plaintiff 
class is a citizen or lawful permanent resi-
dent of the United States and any defendant 
is a citizen or lawful permanent resident of a 
foreign Nation. 

(b) PREDOMINANT STATE INTEREST.—A 
United States District Court in an action de-
scribed in subsection (a) may abstain from 
hearing the action if— 

(1) a substantial majority of the members 
of all proposed plaintiff classes are citizens 
of a single State; 

(2) the primary defendants are citizens of 
that State; and 

(3) the claims asserted will be governed 
primarily by the laws of that State. 

(c) LIMITED CONTROVERSIES.—A United 
States District Court in an action described 
in subsection (a) may abstain from hearing 
the action if— 

(1) the value of all matters in controversy 
asserted by the individual members of all 
proposed plaintiff classes in the aggregate 
does not exceed $1,000,000, exclusive of inter-
est and costs; 

(2) the number of members of all proposed 
plaintiff classes in the aggregate in less than 
100; or 

(3) the primary defendants are States, 
State officials, or other governmental enti-
ties against whom the district court may be 
foreclosed from ordering relief. 

(d) DIVERSITY DETERMINATION.—For pur-
poses of applying section 1322(b) of title 28, 
United States Code, to actions described in 
subsection (a) of this section, a member of a 

proposed class is deemed to be a citizen of a 
State different from a corporation that is a 
defendant if that member is a citizen of a 
State different from each State of which 
that corporation is deemed a citizen. 

(e) REMOVAL.— 
(1) IN GENERAL.—A class action described in 

subsection (a) may be removed to a district 
court of the United States in accordance 
with chapter 89 of title 28, United States 
Code, except that the action may be re-
moved— 

(A) by any defendant without the consent 
of all defendants; or 

(B) any plaintiff class member who is not a 
named or representative class member of the 
action for which removal is sought, without 
the consent of all members of the class. 

(2) TIMING.—This subsection applies to any 
class before or after the entry of any order 
certifying a class. 

(3) PROCEDURE.— 
(A) IN GENERAL.—Section 1446(a) of title 28, 

United States Code, shall be applied to a 
plaintiff removing a case under this section 
by treating the 30-day filing period as met if 
a plaintiff class member who is not a named 
or representative class member of the action 
for which removal is sought files notice of 
removal within 30 days after receipt by such 
class member of the initial written notice of 
the class action provided at the trial court’s 
direction. 

(B) APPLICATION OF SECTION 1446.—Section 
1446 of title 28, United States Code, shall be 
applied— 

(i) to the removal of a case by a plaintiff 
under this section by substituting the term 
‘‘plaintiff’’ for the term ‘‘defendant’’ each 
place it appears; and 

(ii) to the removal of a case by a plaintiff 
or a defendant under this section— 

(I) by inserting the phrase ‘‘by exercising 
due diligence’’ after ‘‘ascertained’’ in the 
second paragraph of subsection (b); and 

(II) by treating the reference to ‘‘jurisdic-
tion conferred by section 1332 of this title’’ 
as a reference to subsection (a) of this sec-
tion. 

(f) APPLICATION OF SUBSTANTIVE STATE 
LAW.—Nothing in this section alters the sub-
stantive law applicable to an action de-
scribed in subsection (a). 

(g) PROCEDURE AFTER REMOVAL.—If, after 
removal, the court determines that no aspect 
of an action that is subject to its jurisdiction 
solely under the provisions of section 1332(b) 
of title 28, United States Code, may be main-
tained as a class action under Rule 23 of the 
Federal Rules of Civil Procedure, the court 
shall strike the class allegations from the 
action and remand the action to the State 
court. Upon remand of the action, the period 
of limitations for any claim that was as-
serted in the action on behalf of any named 
or unnamed member of any proposed class 
shall be deemed tolled to the full extent pro-
vided under Federal law. 

f 

TRIAL OF PRESIDENT WILLIAM 
JEFFERSON CLINTON 

Mr. REED. Mr. President, I ask unan-
imous consent that my opinion memo-
randum relating to the impeachment of 
President Clinton be printed in the 
RECORD. 

There being no objection, the opinion 
memorandum was ordered to be printed 
in the RECORD, as follows: 
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12 Constitutional Grounds for Presidential Im-
peachment, Report by the Staff of the Impeachment 
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[In the Senate of the United States sitting as 
a Court of Impeachment] 

OPINION MEMORANDUM OF UNITED STATES 
SENATOR JOHN F. REED, FEBRUARY 12, 1999 

I. CONCLUSION 
Based on the evidence in the record, the ar-

guments of the House Managers and the ar-
guments of counsels for the President, I con-
clude as follows: The President has disgraced 
himself and dishonored his office. He has of-
fended the justified expectations of the 
American people that the Presidency be 
above the sordid episodes revealed in the 
record before us. However, the House Man-
agers have failed to prove that the Presi-
dent’s conduct amounts to the Constitu-
tional standard of ‘‘other high Crimes and 
Misdemeanors’’ subjecting him to removal 
from office. 

II. STATEMENT OF THE CASE 
On December 19, 1998, the United States 

House of Representatives passed H. Res. 611,1 
‘‘Impeaching William Jefferson Clinton, 
President of the United States, for high 
Crimes and Misdemeanors.’’ The House Reso-
lution contains two Articles of Impeachment 
declaring that, first, the President com-
mitted perjury before a Federal Grand Jury 
on August 17, 1998, and, second, the President 
obstructed justice in connection with the 
civil litigation of Paula Jones.2 

Pursuant to Article I, Section 3 of the 
United States Constitution, the United 
States Senate convened a Court of Impeach-
ment on January 9, 1999, and each Senator 
took an oath to render ‘‘fair and impartial 
justice.’’ 3 As Alexander Hamilton stated in 
Federalist No. 65, ‘‘what other body would be 
likely to feel confidence enough in its own sit-
uation to preserve, unawed and uninfluenced, 
the necessary impartiality between an indi-
vidual accused and the representatives of the 
people, his accusers?’’ 4 

The obligation of the Senate is to accord 
the President, as the accused, the right to 
conduct his defense fairly and, while respect-
ing the House’s exclusive Constitutional pre-
rogative to bring Articles of Impeachment, 
to put the House to the proof of its case. At 
the core of our task is the fundamental un-
derstanding that our system of government 
recognizes the rights of defendants and the 
responsibilities of the prosecution to prove 
its case. Such a basic tenet of our law and 
our experience as a free people does not 
evaporate in the rarified atmosphere of a 
Court of Impeachment simply because the 
accused is the President and the accusers are 
the House of Representatives. 

The House of Representatives submitted a 
certified, written record of over 6,000 pages. 
By unanimously adopting S. Res. 16, on Jan-
uary 8, 1999, the Senate agreed to proceed 
with the Court of Impeachment based on 
‘‘the record which will consist of those pub-
licly available materials that have been sub-
mitted.’’ The Senate Resolution also pro-
vided that, following the presentations of the 

House managers, the response of the Presi-
dent’s attorneys, and a period of questions 
by Senators, it would be in order to consider 
a Motion to Dismiss and a Motion to Depose 
Witnesses. 

On January 27, 1999, the Senate voted 56 to 
44, against dismissing the Articles of Im-
peachment. On the same day, by the same 
margin, the Senate passed a resolution, S. 
Res. 30, allowing the Managers to depose 
three witnesses: Ms. Monica S. Lewinsky, 
Mr. Vernon E. Jordan, Jr., and Mr. Sidney 
Blumenthal. These depositions were taken 
on February 1, 2, and 3, 1999, respectively. 

After Senators were provided an oppor-
tunity to view the videotaped depositions, 
the Senate reconvened as a Trial of Impeach-
ment on February 4, 1999. At that time a mo-
tion by the House Managers to call Ms. 
Lewinsky to the floor of the Senate as a wit-
ness was rejected by a vote of 30 to 70. Voting 
62 to 38, the Senate agreed to permit por-
tions of the video to be used on the floor of 
the Senate during both a six-hour ‘‘evi-
dentiary’’ session and for closing arguments. 
The White House declined to offer a motion 
to call witnesses. The Senate then rejected a 
motion by Democratic Leader Daschle to 
proceed directly to a vote on the Articles of 
Impeachment. 

On Saturday, February 6, 1999, the Senate 
heard six hours of presentation, evenly di-
vided, concerning the evidence obtained in 
the three depositions. On Monday, February 
8, 1999, the Senate heard closing arguments 
from the House Managers and Counsel for 
the President. The following day, the Senate 
voted on a motion to open deliberations to 
the public. That motion received 59 votes, 
several short of the supermajority required 
to change Senate Impeachment Rules. The 
Senate then voted to adjourn to closed delib-
erations. A final vote was taken on the Arti-
cles on Friday, February 12, 1999. 

III. THE CONSTITUTIONAL STANDARD 
‘‘The Senate shall have the sole Power to 

try all Impeachments.’’ 5 With these few 
words, the Framers of the Constitution en-
trusted the Senate with the most awesome 
power within a democratic society. We are 
the final arbiters of whether the conscious 
and free choice of the American people in se-
lecting their President will stand. 
1. ‘‘Other High Crimes and Misdemeanors’’ 

The Constitutional grounds for Impeach-
ment indicate both the severity of the of-
fenses necessary for removal and the essen-
tial political character of these offenses. 
‘‘The President, Vice President and all civil 
Officers of the United States shall be re-
moved from Office on Impeachment for, and 
Conviction of, Treason, Bribery, or other 
high Crimes and Misdemeanors.’’ 6 The clar-
ity of ‘‘Treason’’ and ‘‘Bribery’’ is without 
doubt. No more heinous example of an of-
fense against the Constitutional order exists 
than betrayal of the nation to an enemy or 
betrayal of duty for personal enrichment. 
With these offenses as predicate, it follows 
that ‘‘other high Crimes and Misdemeanors’’ 
must likewise be restricted to serious of-
fenses that strike at the heart of the Con-
stitutional order. 

Certainly, this is the view of Alexander 
Hamilton, one of the trio of authors of the 
Federalist Papers, the most respected and au-
thoritative interpretation of the Constitu-
tion. In Federalist No. 65, Hamilton describes 
impeachable offenses as ‘‘those offenses 
which proceed from the misconduct of public 

men, or, in other words, from the abuse or 
violation of some public trust. They are of a 
nature which may with peculiar propriety be 
denominated POLITICAL, as they relate 
chiefly to injuries done immediately to the 
society itself.’’ 7 

This view is sustained with remarkable 
consistency by other contemporaries of 
Hamilton. George Mason, a delegate to the 
Federal Constitutional Convention, declared 
that ‘‘high Crimes and Misdemeanors’’ refer 
to ‘‘great and dangerous offenses’’ or ‘‘at-
tempts to subvert the Constitution.’’ 8 James 
Iredell served as a delegate to the North 
Carolina Convention that ratified the Con-
stitution, and he later served as a Justice of 
the United States Supreme Court. During 
the Convention debates, Iredell stated: 

‘‘The power of impeachment is given by 
this Constitution, to bring great offenders to 
punishment. . . . This power is lodged in 
those who represent the great body of the 
people, because the occasion for its exercise 
will arise from acts of great injury to the com-
munity, and the objects of it may be such as 
cannot be easily reached by an ordinary tri-
bunal.’’ 9 

Iredell’s understanding sustains the view 
that an impeachable offense must cause 
‘‘great injury to the community.’’ Private 
wrongdoing, without a significant, adverse 
effect upon the nation, cannot constitute an 
impeachable offense. James Wilson, a dele-
gate to the Federal Constitutional Conven-
tion and, like Iredell, later a Supreme Court 
Justice, wrote that Impeachments are ‘‘pro-
ceedings of a political nature . . . confined 
to political characters, to political crimes 
and misdemeanors, and to political punish-
ments.’’ 10 

Later commentators expressed similar 
views. In 1833, Justice Story quoted favor-
ably from the scholarship of William Rawle 
in which Rawle concluded that the ‘‘legiti-
mate causes of impeachment . . . can have 
reference only to public character, and offi-
cial duty . . . In general, those offenses, 
which may be committed equally by a pri-
vate person, as a public officer, are not the 
subject of impeachment.’’ 11 

This line of reasoning is buttressed by the 
careful and thoughtful work of the House of 
Representatives during the Watergate pro-
ceedings. The Democratic staff of the House 
Judiciary Committee concluded that: 
‘‘[b]ecause impeachment of a President is a 
grave step for the nation, it is to be predi-
cated only upon conduct seriously incompat-
ible with either the constitutional form and 
principles of our government or the proper 
performance of constitutional duties of 
president office.’’ 12 

This view was echoed by many on the Re-
publican side. Minority members of the Judi-
ciary Committee declared: ‘‘the Framers . . . 
were concerned with preserving the govern-
ment from being overthrown by the treach-
ery or corruption of one man. . . . [I]t is our 
judgment, based upon this constitutional 
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tion of 1787, at 64–69. 
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24 The Judicial Conference of the United States 
publishes a Code of Conduct for United States 
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quires federal judges to ‘‘avoid impropriety and the 
appearance of impropriety in all activities.’’ (March, 
1997). This Cannon requires a Judge to act at all 
times in ‘‘a manner that promotes public confidence 
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complaint to the Judicial Conference, which can 
make referrals to the House Judiciary Committee. 

25 Rule XI, Procedure and Guidelines for Impeach-
ment Trials in the United States Senate, Prepared 
by Floyd Riddick and Robert Dove, 99th Cong., 2d 
Sess., S. Doc. 99–33 (August 15, 1986) at 4. 

26 Proceedings of the United States Senate in the 
Impeachment Trial of Harry E. Claiborne, A Judge 
of the United States District Court for the District 
of Nevada, 99th Cong., 2d Sess., S. Doc. No. 99–48 
(1986) at 291–98. 

history, that the Framers of the United 
States Constitution intended that the Presi-
dent should be removable by the legislative 
branch only for serious misconduct dan-
gerous to the system of government.’’ 13 
2. The Constitutional Debates 

Adding impressive support to these con-
sistent views of the meaning of the term, 
‘‘high Crimes and Misdemeanors,’’ is the his-
tory of the deliberations of the Constitu-
tional Convention. This history dem-
onstrates a conscious movement to narrow 
the terminology as a means of raising the 
threshold for the Impeachment process. 

Early in the debate on the issue of Presi-
dential Impeachment in July of 1787, it was 
suggested that impeachment and removal 
could be founded on a showing of ‘‘mal-
practice,’’ ‘‘neglect of duty’’ or ‘‘corrup-
tion.’’ 14 By September of 1787, the issue of 
Presidential Impeachment had been referred 
to the Committee of Eleven, which was cre-
ated to resolve the most contentious issues. 
The Committee of Eleven proposed that the 
grounds for Impeachment be ‘‘treason or 
bribery.’’ 15 This was significantly more re-
stricted than the amorphous standard of 
‘‘malpractice,’’ too restricted, in fact, for 
some delegates. George Mason objected and 
suggested that ‘‘maladministration’’ be 
added to ‘‘treason and bribery.’’ 16 This sug-
gestion was opposed by Madison as returning 
to the vague, initial standard. Mason re-
sponded by further refining his suggestion 
and offered the term ‘‘other high Crimes and 
Misdemeanors against the State.’’ 17 The 
Mason language was a clear reference to the 
English legal history of Impeachment. And, 
it is instructive to note that Mason explic-
itly narrowed these offenses to those 
‘‘against the State.’’ The Convention itself 
further clarified the standard by replacing 
‘‘State’’ with the ‘‘United States.’’ 18 

At the conclusion of the substantive delib-
erations on the Constitutional standard of 
Impeachment, it was obvious that only seri-
ous offenses against the governmental sys-
tem would justify Impeachment and subse-
quent removal from office. However, the 
final stylistic touches to the Constitution 
were applied by the Committee of Style. 
This Committee has no authority to alter 
the meaning of the carefully debated lan-
guage, but could only impose a stylistic con-
sistency through, among other things, the 
elimination of redundancy. In their zeal to 
streamline the text, the words ‘‘against the 
United States’’ were eliminated as unneces-
sary to the meaning of the passage.19 

The weight of both authoritative com-
mentary and the history of the Constitu-
tional Convention combines to provide con-
vincing proof that the Impeachment process 
was reserved for serious breaches of the Con-
stitutional order which threaten the country 
in a direct and immediate manner. 
3. The Independence of Impeachment and Crimi-

nal Liability 
Article One, Section three of the United 

States Constitution provides that 
‘‘[j]udgment in Cases of Impeachment shall 

not extend further than to removal from Of-
fice, and disqualification to hold and enjoy 
any Office or honor, Trust or Profit under 
the United States: but the Party convicted 
shall nevertheless be liable and subject to In-
dictment, Trial, Judgment and Punishment, ac-
cording to Law.’’ 20 As James Wilson wrote, 
‘‘[i]mpeachments, and offenses and offenders 
impeachable, [do not] come . . . within the 
sphere of ordinary jurisprudence. They are 
founded on different principles; are governed 
by different maxims; and are directed to dif-
ferent objects; for this reason, the trial and 
punishment of an offense on an impeach-
ment, is no bar to a trial and punishment of 
the same offence at common law.’’ 21 The 
independence of the Impeachment process 
from the prosecution of crimes underscores 
the function of Impeachment as a means to 
remove a President from office, not because 
of criminal behavior, but because the Presi-
dent poses a threat to the Constitutional 
order. Criminal behavior is not irrelevant to 
an Impeachment, but it only becomes deci-
sive if that behavior imperils the balance of 
power established in the Constitution. 
4. Conclusion 

Authoritative commentary on the Con-
stitution, together with the structure of the 
Constitution allowing independent consider-
ation of criminal charges, makes it clear 
that the term, ‘‘other high Crimes and Mis-
demeanors,’’ encompasses conduct that in-
volves the President in the impermissible ex-
ercise of the powers of his office to upset the 
Constitutional order. Moreover, since the es-
sence of Impeachment is removal from office 
rather than punishment for offenses, there is 
a strong inference that the improper conduct 
must represent a continuing threat to the 
people and the Constitution. It cannot be an 
episode that either can be dealt with in the 
Courts or raises no generalized concerns 
about the continued service of the President. 

IV. JUDICIAL IMPEACHMENTS 
The House Managers urge that the stand-

ards applied to judges must also be applied 
identically to the President. Their argument 
finds particular urgency with respect to Ar-
ticle I and its allegations of perjury. Several 
judges have been removed for perjury, and 
the House Managers suggest that this experi-
ence transforms perjury into a per se im-
peachable offense.22 

This reasoning disregards the unique posi-
tion of the President. Unlike Federal judges, 
the President is elected by popular vote for 
a fixed term. Popular elections are the most 
obvious and compelling checks on Presi-
dential conduct. No such ‘‘popular check’’ is 
imposed on the Judiciary. Federal judges are 
deliberately insulated from the public pres-
sures of the moment to ensure their inde-
pendence to follow the law rather than a 
changeable public mood. As such, Impeach-
ment is the only means of removing a judge. 
Moreover, the removal of one of the 839 Fed-
eral judges can never have the traumatic ef-
fect of the removal of the President. To sug-
gest that a Presidential Impeachment and a 
judicial Impeachment should be treated 
identically strains credulity. 

There is an additional Constitutional fac-
tor to consider. The Constitution requires 
that judicial service be conditioned on ‘‘good 
Behavior.’’ 23 This adds a further dimension 

to the consideration of the removal of a 
judge from office. Although ‘‘good Behavior’’ 
is not a separate grounds for Impeachment, 
this Constitutional standard thoroughly per-
meates any evaluation of judicial conduct. 

We expect judges to be above politics. We 
expect them to be inherently fair. We expect 
their judgment to be unimpeded by personal 
considerations. And, we demand that their 
conduct, both public and private, reflect 
these lofty expectations. Judges are subject 
to the most exacting code of conduct in both 
their public life and their private life.24 
Without diminishing the expectations of 
Presidential conduct, it is fair to say that we 
expect and demand a more scrupulous stand-
ard of conduct, particularly personal con-
duct, from judges. A large part of these 
heightened expectations for judges emerges 
directly from their particular role in our 
government. They immediately and criti-
cally determine the rights of individual citi-
zens. The fates and lives of individual Ameri-
cans are literally in their hands. They per-
sonify more dramatically than anyone, in-
cluding the President, the fairness and rea-
sonableness of the law. Should they falter, 
the foundation of ‘‘equal justice under law’’ 
is more seriously strained than the failings 
of any other citizen. 

The differences between a Presidential Im-
peachment and a judicial Impeachment are 
not merely theoretical. The Senate treats a 
Presidential Impeachment differently from a 
judicial Impeachment in both procedure and 
substance. The Senate routinely allows a se-
lect committee to receive testimony in the 
trial of a judge.25 Such a delegation of re-
sponsibility would be unthinkable in the 
trial of a President. But of even more telling 
effect are the substantive differences be-
tween Presidential and judicial Impeach-
ments. For example, Judge Harry Claiborne 
was Impeached and removed subsequent to 
his criminal conviction for filing a false in-
come tax return.26 In contrast, the inquiry 
into the Watergate break-in disclosed simi-
lar violations of the Federal Tax Code by 
President Nixon. Yet, the Judiciary Com-
mittee of the House of Representatives de-
clined to approve an Article of Impeachment 
with respect to President Nixon’s apparent 
violation of the Internal Revenue Code. A 
major factor in declining to press this Arti-
cle was the widespread feeling that such pri-
vate misconduct was not relevant to a Presi-
dential Impeachment. According to Rep-
resentative Ray Thornton (D–AR), ‘‘there 
[had] been a breach of faith with the Amer-
ican people with regard to incorrect income 
tax returns . . . But . . . these charges may 
be reached in due course in the regular proc-
ess of law. This committee is not a tax court 
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27 The Evidentiary Record of the Impeachment of 
President William Jefferson Clinton, [hereinafter 
The Record] S. Doc. 106–3, 106th Cong., 1st Sess., Vol. 
XVII, at 10 (January 8, 1999) (quoting Hearings Be-
fore the House Comm. on the Judiciary Pursuant to 
H. Res. 803, 93d Cong., 2d Sess. 549 (1974) (Statement 
of Congressman Ray Thornton)). 

28 Id. (Statement of Congressman Railsback). 
29 Various legal scholars and authoritative com-

mentary make this point. In support of the ‘‘Judi-
cial Integrity and Independence Act,’’ which would 
have established a non-Impeachment procedure for 
removing judges, Senator Lott submitted an article 
by conservative legal scholars Bruce Fein and Wil-
liam Bradford Reynolds. Messrs. Fein and Reynolds 
concluded ‘‘federal judges are also subject to Article 
III § 4, which stipulates that judges shall serve only 
during ‘good Behavior.’ This is a stricter standard of 
conduct than the Impeachment standard. . . .’’ 135 
Cong. Rec. S15269 (daily ed. July 19, 1989) (quoting 
Fein and Reynolds, Judges on Trial: Improving Im-
peachment, Legal Times, October 30, 1989.) Senator 
Lott also submitted a statement, by then Assistant 
Attorney General William Rehnquist, supporting 
similar legislation in 1970, which stated that ‘‘the 
terms ‘treason, bribery and other high Crimes and 
Misdemeanors’ are narrower than the malfeasance 
in office and failure to perform the duties of the of-
fice, which may be grounds for forfeiture of office 
held during good behavior.’’ 135 Cong. Rec. S 15270 
(daily ed. July 19, 1989) (quoting The Judicial Reform 
Act: Hearings on S. 1506 Before the Subcomm. on Im-
provements in Judicial Machinery of the Comm. on the 
Judiciary, 91st Congress, 2d Sess. (April 9, 1970) 
(Statement of Asst. Attorney General William H. 
Rehnquist, Office of Legal Counsel)). 

30 Black’s Law Dictionary at 1265 (6th ed. 1990) (citing 
U.S. v. Chas. Pfizer & Co., Inc., 367 F.Supp. 91, 
101(S.D. N.Y. 1973)). 

31 Edward J. Devitt, Charles B. Blackmar, Michael 
A. Wolff, Kevin F. O’Maley, Federal Jury Practice and 
Instructions, § 12.10 Presumption of Innocence, Bur-
den of Proof, and Reasonable Doubt (West 1992). 

32 The Federalist No. 65, at 398. 
33 Id. at 399. 
34 132 Cong. Rec. S15507 (daily ed. October 7, 1986). 
35 Gerhardt, The Federal Impeachment Process: A 

Constitutional and Historical Analysis, at 42 (1996). 
36 See Charles L. Black, Jr., Impeachment: A Hand-

book, at 14–19 (1974) 

37 The adoption of a standard of ‘‘beyond a reason-
able doubt’’ in this matter should not be construed 
as implying that the same standard must be utilized 
in each and every Impeachment proceeding. Conduct 
of ‘‘civil officers’’ in the performance of their offi-
cial duties might pose such an immediate threat to 
the Constitution that a less exacting standard could 
properly be used. Any choice of a standard of proof 
must, at a minimum, consider the nature of the alle-
gations and the impact of the alleged behavior on 
the operation of the government. 

38 Trial Memorandum of the United States House 
of Representatives, In Re Impeachment of President 
William Jefferson Clinton, [hereinafter HMTB] (Sub-
mitted pursuant to S. Res. 16) at 1. 

39 145 Cong. Rec. S260 (daily ed. Jan. 15, 1999) 
(Statement of Mr. Manager McCollum). 

40 Impeachment of William Jefferson Clinton, 
President of the United States, Report of the Comm. 
on the Judiciary, 105th Cong. 2d Sess., H. Rep. 105– 
830 (December 15, 1998) at 118 [hereafter Clinton Re-
port]. 

41 The Record, supra note 27, Volume X at 284 
(Statement of Thomas P. Sullivan, Former U.S. At-
torney, Northern District of Illinois). 

nor should it endeavor to become one.’’ 27 Re-
publican Representative Tom Railsback (R– 
IL) pointed out that there was ‘‘a serious 
question as to whether something involving 
[the President’s] personal tax liability has 
anything to do with his conduct of the office 
of the President.’’ 28 

The reconciliation of this disparate treat-
ment is found by once again recalling the 
Constitution and not by simply adopting the 
facile notion that if Impeachment applies to 
judges then it must apply identically to the 
President. The function of Impeachment is 
to remove a ‘‘civil officer’’ who so abuses the 
particular duties and responsibilities of his 
office that he poses a threat to the Constitu-
tional order. Furthermore, the Constitution 
provides an additional condition on the per-
formance of judges with the ‘‘good Behavior’’ 
standard. The particular duties of the Judici-
ary together with their obligation to dem-
onstrate ‘‘good Behavior,’’ renders compari-
son with the President inexact at best.29 

The Managers’ argument is ultimately 
unpersuasive. Rather than reflexively im-
porting prior decisions dealing with judicial 
Impeachments, we are obliged to consider 
the President’s behavior in the context of his 
unique Constitutional duties and without 
the condition to his tenure of ‘‘good Behav-
ior.’’ 

V. THE STANDARD OF PROOF 
Judicial proceedings, by definition, resolve 

an issue in dispute. A party seeks an out-
come, provided for by the rule of law, and pe-
titions for that result. The petitioning party 
has the burden of producing evidence. After 
hearing the evidence, the trier of fact, to 
some degree of certainty, reaches a conclu-
sion. The critical factor is often the degree 
of certainty necessary. 

American jurisprudence utilizes three 
standards of certainty: evidence beyond a 
reasonable doubt, clear and convincing evi-
dence, and a preponderance of the evidence. 
The standard is determined by the gravity of 
the issue in dispute and the degree of harm 
resulting from an incorrect decision. 

Generally, proof beyond a reasonable 
doubt, or to a moral certainty, is required to 
convict an individual of a criminal offense. 

Black’s Law Dictionary defines reasonable 
doubt as ‘‘a doubt as would cause prudent 
men to hesitate before acting in matters of 
importance to themselves.’’ 30 Sample federal 
jury instructions provide that ‘‘[a] reason-
able doubt is a doubt based upon reason and 
common sense—the kind of doubt that would 
make a reasonable person hesitate to act. 
Proof beyond a reasonable doubt, must, 
therefore, be proof of such a convincing char-
acter that a reasonable person would not 
hesitate to rely and act upon it in the most 
important of his or her own affairs.’’ 31 

Clear and convincing evidence is utilized in 
cases involving a deprivation of individual 
rights not rising to criminal offenses, such 
as the termination of parental rights. Fi-
nally, general civil cases, which pit private 
parties against each other, are adjudicated 
on the preponderance of the evidence, i.e., 
more likely than not. Frequently the burden 
of proof is determinative of the outcome. 

In an Impeachment Trial, each Senator has 
the obligation to establish the burden of 
proof he or she deems proper. The Founding 
Fathers believed maximum discretion was 
critical for Senators confronting the gravest 
of constitutional choices. Differentiating Im-
peachment from criminal trials, Alexander 
Hamilton argued, in Federalist No. 65, that 
Impeachments ‘‘can never be tied down by 
such strict rules . . . as in common cases 
serve to limit the discretion of courts in 
favor of personal security.’’ 32 In this regard, 
Hamilton also recognized that an Impeached 
official would be subject to the comprehen-
sive rules of criminal prosecution after Im-
peachment.33 

Senate precedent maintains this discre-
tion. In the 1986 Impeachment Trial of Judge 
Claiborne, the Senate overwhelmingly re-
jected a motion by the Judge to adopt ‘‘be-
yond a reasonable doubt’’ as the standard of 
proof necessary to convict and remove.34 
That vote has been interpreted by subse-
quent courts of Impeachment as ‘‘a prece-
dent confirming each Senator’s freedom to 
adopt whatever standard of proof he or she 
preferred.’’ 35 

The constitutional gravity of an Impeach-
ment trial suggests that the evidentiary bar 
be high. As I have discussed previously, the 
Founders viewed Impeachment as a remedy 
to be utilized only in the gravest of cir-
cumstances by a supermajority of Senators. 
The Constitution gives to the people the 
right to remove a President through the 
electoral process every four years. Only in 
the most extreme of examples, when the con-
stitutional order is threatened, is Congress 
to intervene and remove our only nationally 
elected representative. Nullification of a 
popularly elected President is a grave action 
only to be taken with high certainty. 

Constitutional analysis strongly suggests 
that in a Presidential Impeachment trial a 
burden of proof at least equivalent to ‘‘clear 
and convincing evidence’’ and more likely 
equal to ‘‘beyond a reasonable doubt’’ must 
be employed.36 Had the charges of this case 
involved threats to our constitutional order 

not readily characterized by criminal 
charges, I would have been forced to further 
parse an exact standard. However, for all 
practical purposes, the Managers have them-
selves established the burden of proof in this 
case.37 

The Articles, embodied in H. Res. 611, ac-
cuse the President of perjury and obstruc-
tion of justice. This allegation of specific 
criminal wrongdoing is repeated in their 
Trial Brief.38 Indeed, in their presentation, 
the Managers have stated, ‘‘none of us, 
would argue . . . that the President should 
be removed from the office unless you con-
clude he committed the crimes that he is al-
leged to have committed. . . .’’ 39 The House 
Managers invited the Senate to arrive at a 
conclusion beyond a reasonable doubt before 
voting to convict the President. I take them 
at their word. 

After reading their Trial Brief, listening to 
their presentation of the evidence, viewing 
depositions, and considering their closing ar-
gument, I conclude that the President is not 
guilty of any of the allegations beyond a rea-
sonable doubt. I reach this conclusion mind-
ful of the admonishment of the Founders 
that Impeachment is not a punitive, but 
rather a constitutional remedy. Having con-
cluded that the charges, even if proven, do 
not rise to the level of ‘‘high Crimes and Mis-
demeanors’’ an analysis of the specific 
charges is unnecessary. However, given the 
gravity of the charges alleged, an expla-
nation is appropriate. 

VI. PERJURY ALLEGATIONS OF ARTICLE I 
Article I alleges that the President com-

mitted perjury before a federal Grand Jury 
on August 17, 1998. The charge must be meas-
ured against the fact that the full House of 
Representatives rejected an article of Im-
peachment charging the President with per-
jury in a civil deposition. House Judiciary 
Committee Republicans, citing case law, 
have asserted that ‘‘perjury in a civil pro-
ceeding is just as pernicious as perjury in 
criminal proceedings.’’ 40 The Article before 
the Senate is further undercut by the fact 
that the Article fails to cite, with speci-
ficity, testimony alleged to be false. 

Perjury is a statutory crime, set forth in 
the U.S. Code at 18 U.S.C. § 1621, § 1623. It re-
quires proof that an individual has, while 
under the oath of an official proceeding, 
knowingly made a false statement about 
facts material to the proceeding. As seasoned 
federal prosecutors testified before the 
House Judiciary Committee, perjury is a spe-
cific intent crime requiring proof of the de-
fendant’s state of mind, i.e., the charge can-
not be based solely upon unresponsive, mis-
leading, or evasive answers.41 Both the House 
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42 Trial Memorandum of President William Jeffer-
son Clinton, In Re Impeachment of President Wil-
liam Jefferson Clinton, [hereinafter PCTB] (Sub-
mitted January 13, 1999, pursuant to S. Res. 16) at 38. 

43 The full text of the President’s statement before 
the Grand Jury can be found in The Record, supra 
note 27, Volume III, Part 1 of 2, at 460–62; See also 
PCTB, supra note 42, at 39; See also HMTB, supra 
note 38, at 52–60. 

44 HMTB, supra note 38, at 53. 
45 The Trial Brief of the House Managers states 

that the President’s testimony is ‘‘directly contra-
dicted by the corroborated testimony of Monica 
Lewinsky.’’ Id. By ‘‘corroborated’’ the Managers 
refer to the fact that the Office of Independent 
Counsel (OIC) was extremely thorough in ques-
tioning all of Ms. Lewinsky’s friends and associates 
to whom she described the intimate details of her 
contact with the President. Legally, the fact that 
Ms. Lewinsky relayed her recollection of the facts 
to various third parties does not provide additional, 
independent evidence of the nature of her contact 
with the President. 

46 The Record, supra note 27, Volume X at 284 
(Statement of Thomas P. Sullivan, Former U.S. At-
torney, Northern District of Illinois); see also Id. at 
325, 332, 333 (testimony of Ronald K. Noble and Wil-
liam F. Weld). 

47 During her Senate deposition, Manager Bryant 
asked Ms. Lewinsky if, contrary to his defense, the 
President’s contact with her fit into that described 
in the Jones deposition. In response Ms. Lewinsky 
said, ‘‘I’m not trying to be difficult, but there is a 
portion of . . . [the] definition [used in the Jones 
deposition] that says, you know, with intent, and I 
don’t feel comfortable characterizing what someone 
else’s intent was. I can tell you that I—my memory 
of this relationship and what I remember happened 
fell within that definition . . . but I’m just not com-
fortable commenting on someone else’s intent or 
state of mind or what they thought.’’ 145 Cong. Rec. 
S1221 (daily ed. Feb. 4, 1999) (Senate deposition of 
Ms. Lewinsky). 

48 See HMTB, supra note 38, at 57; see also Clinton 
Report, supra note 40 at 34. 

49 H. Res. 611. 
50 145 Cong. Rec. S1213 (daily ed. Feb. 4, 1999) (Tran-

script of Lewinsky Deposition in which Mr. Manager 
Bryant is questioning Ms. Lewinsky about the tim-
ing and intimate details of her relationship). 

51 HMTB, supra note 38, at 60. 
52 In his opening statement before the Grand Jury 

the President began, ‘‘When I was alone with Ms. 
Lewinsky. . . .’’ The Independent Counsel followed- 
up and asked if he was alone with Ms. Lewinsky. 
The President answered, ‘‘yes.’’ The Record, supra 
note 43 at 460–62, 481. 

53 HMTB, supra note 38, at 62. 
54 HMTB, supra note 38, at 64 (quoting Grand Jury 

testimony of Ms. Lewinsky). 

Managers and Counsel for the President have 
referred to the statutes referenced above and 
agree on the elements necessary to convict 
on a charge of perjury. 

I find it hard to accept the proposition by 
the President’s Counsel that Mr. Clinton 
‘‘testified truthfully before the Grand 
Jury.’’ 42 Rather than truthful, his testimony 
appears to be motivated by a desire not to 
commit perjury, i.e., making intentionally 
false statements about material facts. This 
dance with the law is not what one expects 
of a President. However, it is important to 
realize that in beginning his Grand Jury tes-
timony, the President read a statement in 
which he admitted being ‘‘alone’’ with Ms. 
Lewinsky and engaging in ‘‘inappropriate in-
timate’’ 43 contact with her. Thus, unlike the 
testimony he provided in the Jones civil dep-
osition, the President admitted an improper, 
consensual relationship with Ms. Lewinsky. 
It is against this backdrop that the House 
Mangers allege perjury. 

The Managers allege in H. Res. 611, which 
reported the Articles of Impeachment to the 
Senate, that the President ‘‘willfully pro-
vided perjurious . . . testimony . . . con-
cerning one or more of the following: (1) the 
nature and details of his relationship with’’ 
Ms. Lewinsky; (2) ‘‘prior perjurious . . . tes-
timony’’ given in the Jones deposition; (3) 
‘‘prior false and misleading statements he al-
lowed his attorney to make’’ in the Jones 
deposition; and (4) ‘‘his corrupt efforts to in-
fluence the testimony of witnesses and to 
impede the discovery of evidence’’ in Jones. 
The facts refute some of these charges, while 
legal analysis, precedent and common sense 
preclude pursuit of the others. 

1. The Nature and Details of the Clinton/ 
Lewinsky Relationship 

With regard to the first charge of perjury, 
the Managers fail to cite specific perjurious 
language in the Article; however, their Trial 
Brief provides several allegations. It asserts 
that the President’s denial that he touched 
Ms. Lewinsky in certain areas with a specific 
intent is ‘‘patently false.’’ 44 

The most troubling evidence that the 
President lied in this instance is Ms. 
Lewinsky’s testimony to the contrary. While 
Ms. Lewinsky has more credibility than the 
President concerning the intimacies of their 
relationship, experienced prosecutors, ap-
pointed by both Democrats and Republicans, 
have testified that conflicting testimony of 
this type would not be prosecuted for two 
reasons. First, ‘‘he said, she said’’ discrep-
ancies regarding perjury are difficult to 
prove beyond a reasonable doubt without 
third party corroboration.45 This is particu-
larly true in this case, where first Inde-

pendent Counsel Starr and now the House 
Managers choose to believe Ms. Lewinsky 
when she helps their case, but impugn her 
testimony when she refutes their accusa-
tions. Second, testimony concerning sex in a 
civil proceeding would not normally warrant 
criminal prosecution.46 Indeed, in her Senate 
deposition, Ms. Lewinsky was unwilling to 
portray the President’s testimony as un-
truthful.47 

In further support of the perjury allegation 
regarding the ‘‘nature and details’’ of the 
Clinton-Lewinsky relationship, the Man-
agers also alleged that the President’s Grand 
Jury testimony concerning his relationship 
with Ms. Lewinsky was perjurious because 
(1) his recollection of when the approxi-
mately two-year affair began differs from 
Ms. Lewinsky’s by a few months; (2) he ad-
mitted to occasionally having inappropriate 
banter on the phone with Ms. Lewinsky when 
it occurred as many as seventeen times; and 
(3) he described his relationship with Ms. 
Lewinsky as beginning as a ‘‘friendship.’’ 48 

Disregarding the futility of attempting to 
judge the veracity of these statements, they 
appear to be totally immaterial to the Grand 
Jury given that the President admitted an 
affair with Ms. Lewinsky. Indeed, the triv-
iality of these charges are indicative of the 
inability of the House Managers to utilize 
any sense of proportionality in adjudicating 
the unacceptable behavior of the President. 
This weakness is magnified by the fact that 
the House Managers have asserted that con-
viction on any one of their allegations of 
perjury warrant conviction.49 

It is difficult to believe that anyone would 
charge an individual with perjury, never 
mind advocate the removal of a popularly- 
elected President, based upon an interpreta-
tion of the words ‘‘occasionally’’ or ‘‘friend-
ship.’’ It is staggering that the Managers, 
after forcing Ms. Lewinsky to testify under 
oath during this trial, would press her on the 
details and timing of her first intimate con-
tacts with the President in order to ‘‘prove’’ 
the relationship did not begin as a ‘‘friend-
ship.’’ 50 As demonstrated by the frustration 
of the American people with this line of in-
quiry, the resources, both human and finan-
cial, expended by the Managers were not 
warranted by the substance of the charge. 
2. Perjury Concerning the President’s Deposi-

tion Testimony in Jones 
The Managers’ second charge of perjury is 

that before the Grand Jury the President re-
peated false testimony he gave in the Jones 
deposition. This argument appears to be an 

attempt to convict the President for lies he 
told in his Jones deposition, an Article 
which the full House of Representatives re-
jected. Ultimately, this subsection of Article 
I collapses on itself. 

In their Trial Brief the Managers also as-
sert that the President reaffirmed or adopted 
his entire deposition testimony before the 
Grand Jury. This is simply not true. To 
make this assertion the Managers use the 
President’s Grand Jury testimony that ‘‘I 
was determined to walk through the mine 
field of this deposition without violating the 
law, and I believe I did.’’ 51 Before the Grand 
Jury the President refuted his deposition 
testimony that he was never alone with Ms. 
Lewinsky.52 In addition to being inaccurate, 
these charges were rejected by the full 
House. Not even Independent Prosecutor 
Starr alleged that the President committed 
perjury concerning this issue. 
3. Perjury With Respect to Mr. Bennett’s Offer 

of the Lewinsky Affidavit 
The third charge asserted by the Managers 

to substantiate Article I is that the Presi-
dent lied before the Grand Jury when he tes-
tified that ‘‘I’m not even sure I paid atten-
tion to what he [Mr. Bennett] was saying.’’ 53 
The President made this statement to the 
Grand Jury after being asked about Mr. Ben-
nett’s representation to the Jones court that 
Ms. Lewinsky’s deposition verified that 
there was ‘‘no sex of any kind in any man-
ner’’ between her and the President. 

On page 62 of their Trial Brief the Man-
agers assert that this testimony is per-
jurious because ‘‘it defied common sense’’ 
and the fact that the video of the deposition 
‘‘shows the President looking directly at Mr. 
Bennett.’’ This evidence fails to provide any 
insight on the President’s state of mind and 
thus cannot meet the standard of proof that 
the President knowingly made a false state-
ment. 
4. Perjury in Denying the Obstruction of Justice 

Charges 
Finally, in subpart four of Article I, the 

Managers allege that the President lied when 
he denied both tampering with witnesses and 
impeding discovery in the Jones case. This 
allegation bootstraps every allegation made 
in Article II into an additional charge of per-
jury. 

First, the Managers charge that the Presi-
dent lied when he told the Grand Jury that 
he instructed Ms. Lewinsky that if gifts were 
subpoenaed they would have to be turned 
over. I will address Article II’s charge of ob-
struction later. With regard to the charge 
that he committed perjury, Ms. Lewinsky 
provided testimony in her Senate deposition 
which requires rejection of the allegation. 
Ms. Lewinsky has testified that when she 
asked the President if she should give the 
subpoenaed gifts to someone, ‘‘maybe 
Betty,’’ the President either failed to reply 
or said ‘‘I don’t know,’’ or ‘‘let me think 
about that.’’ 54 However, after the President’s 
Grand Jury testimony, Ms. Lewinsky was 
pressed on the issue. When a FBI agent asked 
if she recalled the President telling her that 
she must turn over gifts in her possession 
should they be subpoenaed by the Jones at-
torneys, Ms. Lewinsky said, ‘‘You know, that 
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55 145 Cong. Rec. S1228 (daily ed. February 6, 1999) 
(Senate Deposition Testimony of Ms. Lewinsky). 

56 H. Res. 611. 

57 18 U.S.C. § 1503. The House Managers periodically 
urge that the President is guilty of witness tam-
pering. The crime of witness tampering is set forth 
at 18 U.S.C. § 1512. This statute requires proof that a 
defendant knowingly engaged in intimidation, phys-
ical force, threats, misleading conduct, or corrupt 
persuasion with the specific intent to influence, 
delay, or prevent testimony or cause any person to 
withhold objects or documents from an official pro-
ceeding. Like the obstruction of justice charge, wit-
ness tampering requires proof of a specific intent to 
interfere with a witness. 

58 H. Res. 611. 
59 The Record, supra note 27, Volume III, Part 1 at 

1161 (Lewinsky Grand Jury testimony 8/20/98). 
60 Id. at 718 (handwritten proffer of Lewinsky, 

given to OIC 2/1/98). 
61 Id. at 1398 (FBI Interview with Lewinsky 7/27/98). 
62 Id. at 1400. 
63 Id. (Grand Jury Testimony of Ms. Lewinsky on 8/ 

6/98) (quoted in HMTB, supra note 38, at 22.) 
64 ‘‘Both parties knew that the Affidavit would 

need to be false and misleading to accomplish the 
desired result.’’ HMTB, supra note 38, at 22. 

65 The President testified that ‘‘I’ve already told 
you that I felt strongly that she could issue, that 
she could execute an affidavit that would be factu-
ally truthful, that might get her out of having to 
testify. . . . And did I hope she’d be able to get out 

of testifying on an affidavit? Absolutely. Did I want 
her to execute a false affidavit? No, I did not.’’ The 
Record, supra note 27, Volume X at 571. 

Ms. Lewinsky testified to the Grand Jury on 8/6/98, 
that ‘‘I thought that signing an affidavit could 
range from anywhere—the point of it would be to 
deter or to prevent me from being deposed and so 
that that could range from anywhere between 
maybe just somehow mentioning, you know, innoc-
uous things or going as far as maybe having to deny 
any kind of relationship.’’ Id. at 844. In her Senate 
Deposition Mr. Manager Bryant asked Ms. 
Lewinsky, ‘‘The night of the phone call, he’s [the 
President is] suggesting you could file an affidavit. 
Did you appreciate the implications of filing a false 
affidavit with the court?’’ Ms. Lewinsky replied, ‘‘I 
don’t think I necessarily thought at that point it 
would have to be false, so, no, probably not.’’ 145 
Cong. Rec. at S1218 (daily ed. February 4, 1999). 

66 145 Cong. Rec. at S1307 (daily ed. February 6, 
1999). 

67 Id. at. S1306. 
68 Id. 

sounds a little bit familiar to me.’’ 55 On its 
face, Ms. Lewinsky’s testimony would seem 
to make it more likely than not that the 
President told her to turn over whatever 
gifts she had. 

There are two remaining allegations in the 
final subpart of Article I. First, it is alleged 
that the President committed perjury when 
he told the Grand Jury that on January 18, 
1998, he made statements to Ms. Currie to 
‘‘refresh his memory.’’ Second, the Managers 
allege that he lied when he testified to the 
Grand Jury that facts he relayed to his aides 
in denying an affair were ‘‘true’’ but ‘‘mis-
leading.’’ 

I am troubled by the inability of the Presi-
dent to be completely forthright concerning 
both his relationship with Ms. Lewinsky and 
subsequent attempts to conceal this affair 
from his family, friends, staff, constituents, 
and Ms. Jones. In no way do I condone this 
behavior. However, seasoned federal prosecu-
tors have made it known that the state-
ments of this type, made by the President or 
an average citizen, would not, indeed should 
not, be prosecuted as perjury. The power and 
prestige of the federal government should 
not be brought to bear on a citizen regarding 
testimony in a civil case pertaining to an 
improper sexual affair. The Impeachment 
Trial has borne this out. Discrepancies in 
testimony between two individuals, and only 
those two, seldom satisfy the standard of 
proof beyond a reasonable doubt (or by pre-
ponderance of the evidence, for that matter.) 
Moreover, citizens are uncomfortable with 
such a role for government. 

The Managers have alleged that a failure 
to convict the President on perjury grounds 
will destroy civil rights jurisprudence and 
allow any future President to lie with impu-
nity. Both the Managers and our government 
weathered untruths during both the Iran- 
Contra investigation and the ethics inves-
tigation of former Speaker Gingrich. Citi-
zens may well lack confidence in the ability 
of President Clinton to be honest about his 
personal life, this is not, however, a threat 
to our government. The President, as a cit-
izen, remains subject to both criminal and 
civil sanctions. The Managers have failed to 
meet the burden of proof they set regarding 
the perjury charges brought against Presi-
dent William Jefferson Clinton. 

VII. OBSTRUCTION ALLEGATIONS OF ARTICLE II 

Article II alleges that the President ob-
structed justice by engaging ‘‘personally, 
and through his subordinates and agents, in 
a course of conduct or scheme designed to 
delay, impede, cover up and conceal the ex-
istence of evidence and testimony related to 
a Federal civil rights action brought against 
him in a duly instituted judicial pro-
ceeding.’’ 56 The focal point of these allega-
tions is the Jones litigation. Article II out-
lines seven specific ‘‘acts’’ that the President 
used to implement this ‘‘course of conduct or 
scheme.’’ These ‘‘acts’’ will be analyzed to 
determine if they established a foundation 
for a finding of ‘‘high Crimes and Mis-
demeanors.’’ 

As an initial point, it is necessary to set 
out the elements of the crime of obstruction 
of justice, as set forth at 18 U.S.C. § 1503. The 
components of the offense include: (1) there 
existed a pending judicial proceeding; (2) the 
accused knew of the proceeding; and (3) the 
defendant acted ‘‘corruptly’’ with the spe-
cific intent to obstruct and interfere with 

the proceeding or due administration of jus-
tice.57 

The critical question in regard to the alle-
gations is whether the President acted with 
the specific intent to interfere with the ad-
ministration of justice. Absent a demon-
strable ‘‘act’’ coupled with a demonstrable 
‘‘specific intent,’’ no crime occurs. The 
House Managers point to the seven following 
acts as the basis of their claim. 
1. The Lewinsky Affidavit 

The Article alleges that ‘‘[o]n or about De-
cember 17, 1997, William Jefferson Clinton 
corruptly encouraged a witness in a Federal 
civil rights action brought against him to 
execute a sworn affidavit in that proceeding 
that he knew to be perjurious, false and mis-
leading.’’ 58 The allegations go to the Affi-
davit prepared by Monica Lewinsky in con-
junction with the Jones litigation. 

The best evidence of the President’s in-
volvement in this affidavit is the testimony 
of Monica Lewinsky. Ms. Lewinsky has re-
peatedly and consistently stated that no one 
asked her or instructed her to lie. 

‘‘[N]o one ever asked me to lie and I was 
never promised a job for my silence.’’ 59 

‘‘Neither the Pres[ident] nor Mr. Jordan 
(or anyone on their behalf) asked or encour-
aged Ms. L[ewinsky] to lie.’’ 60 

‘‘Neither the President or JORDAN ever 
told LEWINSKY that she had to lie.’’ 61 

‘‘Neither the President nor anyone ever di-
rected LEWINSKY to say anything or to lie 
. . .’’ 62 

Despite these repeated denials, the House 
Managers persist in arguing that the Presi-
dent influenced Ms. Lewinsky to file a false 
affidavit in a early morning phone call on 
December 17, 1997. They hang their case on a 
portion of the conversation that involved a 
discussion of the filing of an affidavit in re-
sponse to a subpoena from the Jones lawyers 
and another portion of the conversation that 
dealt with the ‘‘cover story’’ that both the 
President and Ms. Lewinsky had been using 
to disguise their affair. Ms. Lewinsky has 
testified that, in a call on December 17, 1997, 
the President said ‘‘Well, maybe you can 
sign an affidavit.’’ 63 The House Managers 
argue that this statement alone must con-
vict because both the President and Ms. 
Lewinsky knew that a truthful affidavit 
could never be filed given the clandestine na-
ture of their relationship.64 This theory dis-
regards the testimony of both the President 
and Ms. Lewinsky.65 

Any lingering doubt about the nature of 
the telephone conversation on December 17, 
1997, was erased by the videotaped testimony 
of Ms. Lewinsky before the Senate. The 
House Managers repeatedly argued that the 
President not only influenced the content of 
her affidavit, but that the President was 
knowledgeable of those contents. In a re-
sponse to Mr. Manager Bryant’s question, 
however, Ms. Lewinsky unequivocally stated 
that ‘‘[h]e didn’t discuss the content of my 
affidavit with me at all, ever.’’ 66 The House 
Mangers argued that the telephone call on 
December 17, 1997, was a deliberate attempt 
by the President to compel Ms. Lewinsky to 
submit an affidavit that would explicitly en-
compass their pre-existing cover story. 
Again, in response to Mr. Manager Bryant’s 
questions, Ms. Lewinsky stated: 

‘‘Q: Now, you have testified in the Grand 
Jury. I think your closing comments was 
that no one ever asked you to lie, but yet in 
that very conversation of December 17th, 
1997, when the President told you that you 
were on the witness list, he also suggested 
that you could sign an affidavit and use mis-
leading cover stories. Isn’t that correct? 

‘‘A: Uh—well, I—I guess in my mind, I sep-
arated necessarily signing affidavit and 
using misleading cover stories. So, does—— 

‘‘Q: Well, those two—— 
‘‘A: Those three events occurred, but they 

don’t—they weren’t linked for me.’’ 67 
The House Managers argued that Ms. 

Lewinsky could have only filed the affidavit 
as a result of pressure from the President. 
They reasoned that only the President could 
benefit from Ms. Lewinsky’s affidavit. Ms. 
Lewinsky totally refuted their view. Again, 
in another exchange with Mr. Manager Bry-
ant, Ms. Lewinsky stated: 

‘‘Q: But you didn’t file the affidavit for 
your best interest, did you? 

‘‘A: Uh, actually, I did. 
‘‘Q: To avoid testifying. 
‘‘A: Yes. 
‘‘Q: Why—why didn’t you want to testify? 

Why would not you—why would you have 
wanted to avoid testifying? 

‘‘A: First of all, I thought it was nobody’s 
business. Second of all, I didn’t want to have 
anything to do with Paula Jones or her case. 
And—I guess those two reasons.’’ 68 

After Ms. Lewinsky’s videotaped testi-
mony, it is clear that she filed the affidavit 
of her own volition to satisfy her own needs. 
The President did not influence the content 
of the affidavit. His remark in the December 
17, 1997, conversation was, at the most, a 
terse response to her request rather than a 
elaborate directive to Ms. Lewinsky. There 
is no credible evidence that the President or-
chestrated an attempt to file a false affi-
davit. 
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69 H. Res. 611. 
70 The Record, supra note 27, Volume X at 1161 

(quoting Ms. Lewinky’s Grand Jury testimony on 
8/20/98). See also PCTB, supra note 42, at 56–57. 

71 The Record, supra note 27, Volume X at 1119–90 
(quoting Ms. Lewinsky’s Grand Jury testimony on 8/ 
20/98). 

72 Id. Volume III, Part 1 at 872 (Lewinsky Grand 
Jury testimony 8/6/98). Ms. Lewinsky discussed this 
exchange with the President at least ten different 
times during her multiple interviews and appear-
ances as a witness. In a subsequent appearance be-
fore the Grand Jury on August 20, 1998, she again re-
called this discussion and stated ‘‘And he—I don’t 
remember his response. I think it was something 
like, ‘‘I don’t know, or ‘Hmm,’ or—there really was no 
response.’’ Id. at 1122 (emphasis added). It is clear 
from her testimony that there was no discussion of 
the concealment of gifts with the President. 

73 Clinton Report, supra note 40 at 67–68 (quoting The 
Record, supra note 27, Volume III at 874–75 (Lewinsky 
Grand Jury testimony 8/6/98); see also HMTB, supra 
note 38, at 32–33. However, Ms. Lewinsky’s recollec-
tion of references to the President in this conversa-
tion were later cast in doubt by her subsequent tes-
timony. In her Grand Jury testimony, Ms. Lewinsky 
was quoted as: 

Q: [Juror]: Do you remember Betty Currie saying 
that the President had told her to call? 

A: Right now, I don’t. I don’t remember. . . . 
The Record, supra note 27, Volume III at 1141 

(Lewinsky Grand Jury testimony 8/20/98). 

74 145 Cong. Rec. S1222 (daily ed. February 4, 1999) 
(deposition of Ms. Lewinsky). 

75 145 Cong. Rec. S1309 (daily ed. February 6, 1999) 
(deposition of Ms. Lewinsky as replayed during the 
trial). Manager Bryant’s question is compound and 
slightly confusing, Ms. Lewinsky’s response, com-
bined with her testimony that she avoided testifying 
for reasons in her own best interest, makes clear 
that she had come to an independent conclusion not 
to provide gifts to the Jones attorneys. 

76 This statement has been dismissed by the House 
Managers as self-serving at best. However, Ms. 
Lewinsky’s Senate Deposition testimony lends sig-
nificant collaboration to the President’s claim. See 
supra, note 55, p. 23. 

77 Id. 
78 H. Res. 611. 

2. The Lewinsky Testimony 
The House Managers assert that during 

that same early morning telephone conversa-
tion on December 17, 1997, the President 
‘‘corruptly’’ encouraged Ms. Lewinsky to 
give ‘‘perjurious, false and misleading testi-
mony if and when called to testify personally 
in that proceeding.’’ 69 

Once again, this allegation completely 
fails to consider the sworn testimony of Ms. 
Lewinsky that ‘‘no one ever asked me to lie 
and I was never promised a job for my si-
lence.’’ 70 Moreover, Ms. Lewinsky’s 
videotaped testimony before the Senate pro-
vides even more detail to her previous state-
ments. 

The House Managers suggest that the 
‘‘cover story’’ developed by Ms. Lewinsky 
and the President to disguise their relation-
ship was explicitly urged upon Ms. Lewinsky 
by the President in response to the sub-
poena. There is little evidence to support 
this view. Indeed, the available evidence un-
dermines the position of the House Man-
agers. The following Grand Jury testimony 
of Ms. Lewinsky indicates that there was no 
explicit linkage between their ongoing deni-
als of a relationship and the Jones litigation. 

‘‘Q [JUROR]: It is possible that you also 
had these discussions [about denying the re-
lationship] after you learned that you were a 
witness in the Paula Jones case? 

‘‘A: I don’t believe so. No. 
‘‘Q: Can you exclude that possibility? 
‘‘A: I pretty much can. I really don’t re-

member it. I mean, it would be very sur-
prising for me to be confronted with some-
thing that would show me different but I—it 
was 2:30 in the—I mean, the conversation I’m 
thinking of mainly would have been Decem-
ber 17th, which was—— 

‘‘Q: The telephone call. 
‘‘A: Right. And it was—you know, 2:00, 2:30 

in the morning. I remember the gist of it and 
I—I really don’t think so. 

‘‘Q: Thank you.’’ 71 
The House Managers have presented no 

credible evidence to overcome the sworn tes-
timony of the parties. 
3. Concealment of Gifts 

The Articles alleges that ‘‘[o]n or about 
December 28, 1997, William Jefferson Clinton 
corruptly engaged in, encouraged, or sup-
ported a scheme to conceal evidence that had 
been subpoenaed in a Federal civil rights ac-
tion brought against him.’’ The allegation 
refers to the transfer of gifts from Ms. 
Lewinsky to Betty Currie on December 28, 
1997. 

The House Managers argue that the Presi-
dent directed Ms. Currie to contact Ms. 
Lewinsky and arrange for the collection of 
personal gifts that he gave Ms. Lewinsky and 
for their subsequent concealment in Ms. Cur-
rie’s home. There is conflicting evidence 
whether Ms. Currie or Ms. Lewinsky ar-
ranged for the pick-up of gifts. Regardless of 
who initiated the gift transfer, however, 
there is insufficient evidence that the Presi-
dent was involved in the transfer. 

The chain of events leading to the transfer 
of gifts began with a meeting between the 
President and Ms. Lewinsky on December 28, 
1997. Ms. Lewinsky indicated in one of her 
Grand Jury appearances that in the course of 
the meeting she raised the topic of the nu-

merous personal gifts that the President had 
given her in light of the Jones subpoena. Ac-
cording to her Grand Jury testimony, Ms. 
Lewinsky recalled: ‘‘[A]t some point I said to 
him, ‘Well, you know, should I—maybe I 
should put the gifts away outside my house 
somewhere or give them to someone, maybe 
Betty.’ And he sort of said—I think he re-
sponded, ‘I don’t know’ or ‘Let me think 
about that.’ And left that topic.’’ 72 

The next link in the chain is the most con-
fusing. There is no question that Betty 
Currie picked up a box of gifts from Monica 
Lewinsky on the afternoon of December 28, 
1997. However, there is still an unresolved 
dispute concerning who initiated this activ-
ity. Both Ms. Currie and the President de-
nied ever having any conversation in which 
the President instructed Ms. Currie to re-
trieve the gifts from Ms. Lewinsky. Ms. 
Currie has repeatedly testified that it was 
Ms. Lewinsky who contacted her about the 
gifts. On the other hand, Ms. Lewinsky testi-
fied that Ms. Currie called her to initiate the 
transfer. 

The Managers and the Committee Report 
cited the following passage from Ms. 
Lewinsky’s Grand Jury testimony. 

‘‘Q: What did [Betty Currie] say? 
‘‘A: She said, ‘‘I understand you have 

something to give me.’’ Or, ‘‘The President 
said you have something to give me.’’ Along 
those lines. . . . 

‘‘Q: When she said something along the 
lines of ‘‘I understand you have something to 
give me,’’ or, ‘‘The President says you have 
something for me,’’ what did you understand 
her to mean? 

‘‘A: The gifts.73 
The uncontradicted evidence is that the 

President and Ms. Currie did not discuss the 
gifts. The uncontradicted evidence is that 
the President did not initiate the discussion 
of gifts with Ms. Lewinsky and made no sub-
stantive response to her discussion of the 
gifts. The unresolved issue is whether Ms. 
Lewinsky or Ms. Currie initiated the trans-
fer of gifts. Ms. Lewinsky’s videotaped testi-
mony before the Senate does not resolve the 
issue of who initiated the gift transfer. It 
does, however, add critical details that sug-
gest that Ms. Lewinsky, of her own volition, 
decided to surrender certain ‘‘innocuous’’ 
items to the Jones lawyers, while concealing 
other gifts. First, Ms. Lewinsky had already 
decided before the meeting with the Presi-
dent, on December 28, 1997, to conceal items 
from the Jones lawyers. As she told House 
Manager Bryant in Senate deposition testi-
mony: on December 22, 1997, six days before 
her meeting with the President, she brought 

the gifts that she was willing to surrender to 
a meeting with Vernon Jordan. 

‘‘Q: Did, uh, you bring with you to the 
meeting with Mr. Jordan, and for the pur-
pose of carrying it, I guess, to Mr. Carter, 
items in response to this request for produc-
tion? 

‘‘A: Yes. 
‘‘Q: Did you discuss these items with Mr. 

Jordan? 
‘‘A: I think I showed them to him. . . . 
‘‘Q: Okay. How did you select those items? 
‘‘A: Uh, actually, kind of in an obnoxious 

way, I guess . . . they were innocuous. . . . 
‘‘Q: In other words, it wouldn’t give away 

any kind of special relationship? 
‘‘A: Exactly. 
‘‘Q: And was that your intent? 
‘‘A: Yes. 
‘‘Q: Did you discuss how you selected those 

items with anybody? 
‘‘A: No.74 
Not only did Ms. Lewinsky decide unilater-

ally to withhold certain gifts, she also de-
cided unilaterally to conceal these gifts, not 
at the behest of the President, but out of her 
own concern for privacy. In response to a 
question posed by Mr. Manager Bryant, Ms. 
Lewinsky stated, ‘‘I was worried someone 
might break into my house or concerned 
that they actually existed, but I wasn’t con-
cerned about turning them over because I 
knew I wasn’t going to, for the reason you 
stated.’’ 75 

The final detail added by Ms. Lewinsky’s 
videotaped testimony may be the most sig-
nificant. The President testified to the 
Grand Jury that Ms. Lewinsky raised the 
issue of gifts he responded: ‘‘You have to 
give them whatever you have.’’ 76 When ques-
tioned by an FBI agent after the President’s 
testimony, Ms. Lewinsky said that the words 
in the President’s testimony, ‘‘sounds [sic] a 
little bit familiar to me.’’ 77 
4. The Lewinsky Job Search 

The Article alleges that ‘‘[b]eginning on or 
about December 7, 1997, and continuing 
through and including January 14, 1998, Wil-
liam Jefferson Clinton intensified and suc-
ceeded in an effort to secure job assistance 
to a witness in a Federal civil rights action 
against him in order to corruptly prevent 
the truthful testimony of that witness in 
that proceeding at a time when the truthful 
testimony of that witness would have been 
harmful to him.’’ 78 

This allegation focuses on the efforts to 
find employment for Ms. Lewinsky. Of crit-
ical importance is the undisputed fact that 
these efforts began long before Ms. Lewinsky 
was identified as a potential witness in the 
Jones case. Ms. Lewinsky herself initiated 
the search for employment based on her dis-
satisfaction with her job at the Pentagon 
and her perception that she would not be 
able to return to work in the White House. 
Ms. Lewinsky suggested that Vernon Jordan 
be enlisted to aid her, and his involvement 
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79 In one of the more unusual aspects of this case, 
it appears that the idea to enlist Mr. Jordan’s assist-
ance came from Linda Tripp’s ‘‘advice’’ to Ms. 
Lewinsky. See PCTB, supra note 42, note 103, at 78. 

80 Supra, note 70 at 29. 
81 145 Cong. Rec. S234 (daily ed Jan. 14, 1999) (pres-

entation of Manager Hutchinson). 
82 Clinton Report, supra note 40, at 11. This fact 

alone casts serious doubt on the theory of the House 
Managers. If Ms. Lewinsky’s appearance on the wit-
ness list was disturbing to the President, and he was 
participating in the job search to silence Ms. 
Lewinsky, why would he avoid discussing this mat-
ter with Mr. Jordan? 

83 The Record, supra note 27, Volume III at 1465 
(Lewinsky OIC interview 7/31/98). 

84 It is interesting to note that the Article alleges 
that the incriminating events began on December 7, 
1997, and continued thereafter until January 14, 1998. 
Once again, these constantly shifting dates illus-
trate the ad hoc nature of this argument. 

85 The FBI investigators working for Mr. Starr re-
corded the following testimony of representatives of 
Revlon, American Express and Young and Rubicam: 
‘‘On December 11, 1997, HALPERIN received a tele-
phone call from VERNON JORDAN [who rec-
ommended Ms. Lewinsky]. . . . There was no im-
plied time constraint for fast action. HALPERIN did 
not think there was anything unusual about Jor-
dan’s request.’’ The Record, supra note 27, Volume 
IV, Part 1 at 1286 (FBI Interview with Richard 
Halperin, Executive VP and Special Counsel, Mac 
Andrews & Forbes (holding company for Revlon) 3/27/ 
98); ‘‘Fairbairn said . . . there was no perceived pres-
sure exerted by JORDAN.’’ Id. at 1087 (FBI Interview 
with Ursula Fairbairn, Executive Vice President, 
Human Resources and Quality, American Express, 2/ 
4/98). ‘‘JORDAN did not engage in a ‘sales pitch’ 
about LEWINSKY.’’ Id. at 1222 (FBI Interview with 
Peter Georgescu, CEO of Young and Rubicam, 3/25/ 
98). 

86 The Record, supra note 27, Volume IV, Part 2 at 
1827 (Jordan Grand Jury testimony on 5/5/98). 

87 Id., Volume III, part 1 at 576 (Clinton Grand Jury 
testimony on 8/17/98). 

88 Id. at 1161 (Lewinsky Grand Jury testimony 8/20/ 
98). 

89 H. Res. 611. 
90 Clinton Report, supra note 40, at 72. 
91 The Record, supra note 27, Volume III, Part 1 at 

476–513 (Clinton Grand Jury testimony on 8/17/98). 
92 Ward Affidavit. 

was obtained at Ms. Lewinsky’s request by 
Mr. Jordan’s long-time friend Betty Currie.79 

The allegation of the House Managers 
crashes on the same unshakable and 
uncontradicted statement that has bedeviled 
them from the start. Monica Lewinsky’s un-
challenged statement is that ‘‘no one ever 
asked me to lie and I was never promised a 
job for my silence.’’ 80 

Unable to refute her statement, the House 
Managers attempted to weave a pattern of 
circumstantial evidence. Each attempt of 
the House Managers rapidly unraveled. 

Mr. Manager Hutchinson argued with great 
force and skill in his opening presentation 
that December 11, 1997, was the critical date 
in the case against the President. It was on 
that date that Judge Wright ordered the 
President to answer certain questions about 
‘‘other women.’’ As Mr. Manager Hutchinson 
argued on the Floor: ‘‘And so, what trig-
gered—let’s look at the chain of events. The 
judge—the witness list came in, the judge’s 
order came in, that triggered the President 
into action and the President triggered 
Vernon Jordan into action. That chain reac-
tion here is what moved the job search along 
. . . . Remember what else happened on the 
day [December 11] again. That was the same 
day that Judge Wright ruled that the ques-
tions about other relationships could be 
asked by the Jones attorneys.81 

The thrust of the House Managers’ argu-
ment is that the President learned that Ms. 
Lewinsky was on the witness list on Decem-
ber 6, 1997. He met with Mr. Jordan on De-
cember 7, 1997, to enlist Mr. Jordan in the 
Lewinsky job search, and, with the Judge’s 
order on December 11, 1997, making Ms. 
Lewinsky’s testimony more likely, Mr. Jor-
dan ‘‘intensified’’ what had been a dormant 
record of assistance. This scenario is demon-
strably false. 

The House Judiciary Committee Report ac-
knowledges that the meeting between the 
President and Mr. Jordan on December 7, 
1997, had nothing to do with Ms. Lewinsky.82 
Because of this lack of interest by the Presi-
dent and Mr. Jordan in Ms. Lewinsky’s job 
search, the House Managers had to seize an 
event that could plausibly trigger the ‘‘in-
tensification’’ of the job search which alleg-
edly occurred on December 11, 1997. 

Although December 11, 1997, was the date 
of a meeting between Mr. Jordan and Ms. 
Lewinsky, the record shows that this meet-
ing was arranged prior to that date without 
the participation of the President. As early 
Thanksgiving, Mr. Jordan and Ms. Lewinsky 
had a conversation in which Mr. Jordan told 
her that ‘‘he was working on her job search’’ 
and asked her to contact him again’’ around 
the first week of December.’’ 83 In response to 
a request from Ms. Lewinsky, Betty Currie 
called Vernon Jordan on December 5, 1997, to 
request a meeting. (This was one day before 
the President became aware of the appear-
ance of Ms. Lewinsky’s name on the witness 
list.) Mr. Jordan told Ms. Currie to have Ms. 

Lewinsky call him to arrange a meeting. Ms. 
Lewinsky did so on December 8, 1997, con-
firming a meeting with Mr. Jordan on De-
cember 11, 1997. 

Since the appearance of Ms. Lewinsky on 
the witness list did not prompt any acceler-
ated action on the job search and since the 
meeting of Ms. Lewinsky and Mr. Jordan was 
contemplated and initiated before the re-
lease of the witness list, the House Managers 
were forced to grasp for some other trig-
gering event. Unwisely, as clearly stated in 
Mr. Manager Hutchinson’s remarks, they 
chose the issuance of Judge Wright’s order. 

Judge Wright initiated a conference call 
with lawyers in the Jones case at 6:33 pm 
(EST) on December 11, 1997. At 7:50 pm 
(EST), she concluded the conference by in-
forming the parties that she would issue an 
‘‘order to compel’’ testimony about ‘‘other 
women.’’ At that moment, Vernon Jordan 
was somewhere over the Atlantic Ocean on 
United flight 946 bound for Amsterdam. His 
meeting with Ms. Lewinsky had concluded 
hours before. Obviously, the meeting with 
Ms. Lewinsky, the calls on her behalf, the 
‘‘intensification’’ of the job search, had noth-
ing to do with Judge Wright’s order. 

Nothing so illustrates the fragility of the 
House Managers’ case as this dubious and 
discredited attempt to characterize Judge 
Wright’s order as a catalyst for an illegal job 
search. Forced to beat a hasty retreat by the 
revelation of this attempted legal slight of 
hand, the House Managers reversed course 
and argued, unconvincingly, that they al-
ways saw the triggering event as the release 
of the witness list on December 5, 1997, or the 
President’s receipt of the list on December 6, 
1997.84 

This assertion, however, contradicts the 
evidence that there was no discussion about 
Ms. Lewinsky during the meeting between 
the President and Mr. Jordan on December 7, 
1997, and the evidence that the December 11, 
1997, meeting was arranged by Ms. Lewinsky 
and Mr. Jordan without knowledge of the 
witness list or Judge Wright’s order and 
without the assistance of the President. 

Ms. Lewinsky received the active assist-
ance of Mr. Jordan to obtain interviews and 
favorable recommendations with three 
prominent New York firms. She succeeded in 
obtaining a job at one of these firms, Revlon. 
According to representatives of these firms, 
they felt no pressure to hire Ms. Lewinsky.85 
(Behavior that undercuts the suggestions of 
the House Managers that Mr. Jordan was en-
gaged in a high stakes effort to find Ms. 
Lewinsky a job at all costs.) 

Mr. Jordan emphatically denied that he 
acted to silence Ms. Lewinsky. ‘‘Unequivo-

cally, indubitably, no.’’ 86 The President de-
nied that he attempted to buy her silence. ‘‘I 
was not trying to buy her silence or get 
Vernon Jordan to buy her silence.’’ 87 But, 
Ms. Lewinsky said it best: ‘‘I was never 
promised a job for my silence.’’ 88 

5. Allowing False Statements by his Attorneys 

The Article alleges that the President 
‘‘corruptly allowed his attorney to make 
false and misleading statements to a Federal 
judge characterizing an affidavit . . .’’ 89 This 
allegation rests on the President’s silence 
during the Jones deposition while his attor-
ney, Mr. Robert Bennett, cited the Lewinsky 
affidavit to Judge Wright as a representation 
that ‘‘there is no sex of any kind in any man-
ner, shape or form.’’ 90 

There is no doubt about the President’s si-
lence. There is, however, doubt about the 
President’s state of mind; whether he was 
aware of the interchange between his counsel 
and Judge Wright; and whether he formed 
the specific intent to use his silence to allow 
a falsehood to be advanced. 

The President consistently denied his 
awareness of this exchange and testified that 
he was concentrating on his testimony: 

‘‘I’m not even sure I paid much attention 
to what he was saying. I was thinking, I was 
ready to get on with my testimony here and 
they were having these constant discussions 
all through the deposition. . . .’’ 

* * * * * 
‘‘I was not paying a great deal of attention 

to this exchange. I was focusing on my own 
testimony. . . .’’ 

* * * * * 
‘‘I’m quite sure that I didn’t follow all the 

interchanges between the lawyers all that 
carefully. . . .’’ 

* * * * * 
‘‘I am not even sure that when Mr. Bennett 

made that statement that I was concen-
trating on the exact words he used. . . .’’ 

* * * * * 
‘‘When I was there, I didn’t think about my 

lawyers. I was, frankly, thinking about my-
self and my testimony and trying to answer 
the questions. . . .’’ 

* * * * * 
‘‘I didn’t pay any attention to this col-

loquy that went on. I was waiting for my in-
structions as a witness to go forward. I was 
worried about my own testimony.’’ 91 

The President’s statements are clearly 
self-serving. The only evidence introduced by 
the House Managers to refute the President’s 
assertions is an invitation to the Senate to 
look at the videotape of the President’s dep-
osition in the Jones case and ‘‘read his 
mind,’’ and an affidavit from Barry W. Ward, 
Judge Wright’s clerk. Mr. Ward confirms 
what may be inferred from the tape. ‘‘From 
my position at the conference table, I ob-
served President Clinton looking directly at 
Mr. Bennett while this statement was being 
made.’’ 92 But, Mr. Ward’s ‘‘mind reading’’ 
abilities are probably on a par with the Sen-
ate’s. As he indicated in an article in the 
Legal Times after the date of his Affidavit, 

VerDate Aug 04 2004 13:58 Sep 27, 2004 Jkt 069102 PO 00000 Frm 00081 Fmt 0686 Sfmt 0634 E:\BR99\S24FE9.002 S24FE9



CONGRESSIONAL RECORD—SENATE 3037 February 24, 1999 

93 Legal Times, February 1, 1999. 
94 H. Res. 611. 
95 HMTB, supra note 38, at 65. 
96 Ms. Currie was not a witness in the Jones pro-

ceeding at the time of these conversations. House 
Managers argue that the President knew she would 
be called as a witness because of his constant ref-
erences to Ms. Currie in his Jones deposition. More-
over, Ms. Currie became a witness on January 23, 
1998, when the Jones lawyers added her to their wit-
ness list. White House counsels argue that Ms. Cur-
rie’s addition to the witness list was not prompted 
by the President’s testimony, but by information se-
cretly provided to the Jones lawyers by Linda Tripp. 
They further add that it cannot be reasonably as-
sumed that the President was aware that Ms. Currie 
was likely to be called as a witness. Obstruction and 
witness tampering statutes require knowledge that 
the individual is or will be a witness. This argument 
remains unresolved, but a lack of resolution injects 
further uncertainty as to the allegations. 

97 The Record, supra note 27, Volume III, Part 1 at 
668 (Currie Grand Jury testimony on 7/22/98). 

98 Id. 

99 The Record, supra note 27, Volume III, Part 1 at 
593 (Clinton Grand Jury testimony on 8/17/98). 

100 Referral from Independent Counsel Kenneth W. 
Starr to the House of Representatives, House Doc. 105– 
310, at 198–203 (September 11, 1998). 

101 Mr. Podesta testified that the President told 
him that after Ms. Lewinsky left the White House 
(to work at the Department of Defense), she re-
turned to visit Ms. Currie and that Ms. Currie was 
with them at all times. Id. at 88 (quoting Podesta 
Grand Jury Testimony of 6/16/98). 

102 In his Senate Deposition Testimony Mr. 
Blumenthal testified that he related to the Grand 
Jury that on 1/21/98 the President told him that Ms. 
Lewinsky had ‘‘come on to’’ him, he [the President] 
had ‘‘rebuffed’’ her, and that Ms. Lewinsky then 
‘‘threatened’’ him with telling people that the two 
had an affair. See 145 Cong. Rec. S1248 (daily ed. Feb-
ruary 4, 1999). 

103 Clinton Report, supra note 40, at 385 (Minority 
Views). 

Mr. Ward concluded, ‘‘I have no idea if he 
was paying attention. He could have been 
thinking about policy initiatives, for all I 
know.’’ 93 The House Managers have not pre-
sented sufficient evidence to sustain the bur-
den of proof with respect to this allegation. 
6. The Conversations with Betty Currie 

The Article alleges that ‘‘[o]n or about 
January 18 and January 20–21, 1998, William 
Jefferson Clinton related a false and mis-
leading account of events relevant to a Fed-
eral civil rights action brought against him 
to a potential witness in that proceeding. 
. . .’’ 94 This allegation embraces two con-
versations between the President and Betty 
Currie, his executive secretary. On January 
18, 1998, the day after his deposition in the 
Jones case, the President met with Ms. 
Currie and asked her a series of leading ques-
tions that he promptly answered himself by 
declaring ‘‘Right?’’ 95 He had a similar con-
versation on January 20, 1998. 

The House Managers argue that the Presi-
dent knew that these rhetorical questions 
were false and the only purpose for raising 
these questions was to influence the testi-
mony of Ms. Currie.96 

What is clear from the evidence is the fact 
that Ms. Currie was not influenced by the 
President’s statements. Ms. Currie testified 
to that effect to the Grand Jury on July 22, 
1998. 

‘‘Q: Now, back again to the four state-
ments that you testified the President made 
to you that were presented as statements, 
did you feel pressured when he told you 
those statements? 

‘‘A: None whatsoever. 
‘‘Q: What did you think, or what was going 

through your mind about what he was doing? 
‘‘A: At the time I felt that he was—I want 

to use the word shocked or surprised that 
this was an issue, and he was just talking.’’ 97 

Ms. Currie added in her testimony: 
‘‘Q: That was your impression, that he 

wanted you to say—because he would end 
each of the statements with ‘‘Right?’’, with a 
question. 

‘‘A: I do not remember that he wanted me 
to say ‘‘Right.’’ He would say, ‘‘Right?’’ and 
I could have said, ‘‘Wrong.’’ 

‘‘Q: But he would end each of those ques-
tions with a ‘‘Right?’’ and you could either 
say whether it was true or not true. 

‘‘A: Correct. 
‘‘Q: Did you feel any pressure to agree with 

your boss? 
‘‘A: None.’’ 98 
What is unclear from the evidence is the 

President’s intent in making these state-
ments. The President has testified: ‘‘I do not 
remember how many times I talked to Betty 

Currie or when. I don’t. I can’t possibly re-
member that. I do remember, when I first 
heard about this story breaking, trying to 
ascertain what the facts were, trying to as-
certain what Betty’s perception was. I re-
member that I was highly agitated, under-
standably, I think.99 

The President’s assertion is not without 
plausibility. He initiated the conversation 
after the Jones deposition where he learned 
that all of the details of his relationship 
with Monica Lewinsky were known by the 
Jones lawyers and shortly would be public 
knowledge. He faced an immediate public 
and political disaster. Although he knew 
what went on, he had to know what Betty 
Currie knew, not to influence her testimony 
but to determine the potential gaps in this 
story. Ms. Currie was the key ‘‘go-between’’ 
with Ms. Lewinsky and her recollection had 
to be confirmed. More precisely, the Presi-
dent had to know if his story would be con-
tradicted by Ms. Currie. 

Given the facts, the President’s expla-
nation is as plausible as that advanced by 
the House Managers. They have not estab-
lished beyond a reasonable doubt that the 
President had the specific intent to trans-
form these events into the crimes of obstruc-
tion of justice or witness tampering. 
7. The Corruption of Potential Grand Jury Wit-

nesses 
The final subpart of the second Article of 

Impeachment states that ‘‘[o]n or about Jan-
uary 21, 23, and 26, 1998, William Jefferson 
Clinton made false and misleading state-
ments to potential witnesses in a Federal 
Grand Jury proceeding in order to corruptly 
influence the testimony of those witness.’’ 
The Managers have alleged that this caused 
the Grand Jury to receive ‘‘false and mis-
leading information.’’ 

In his Referral, Independent Counsel Starr 
outlines denials about an affair with Ms. 
Lewinsky that the President made to mem-
bers of his senior staff: John Podesta, Er-
skine Bowles, Sidney Blumenthal, and Har-
old Ickes.100 The lies that the President told 
ranged from immaterial 101 to despicable.102 
These lies call into question the President’s 
character and judgment regarding this per-
sonal affair, but they most certainly do not 
rise to the level of criminal behavior. 

In order to constitute obstruction of jus-
tice, the President would have had to specifi-
cally intended these individuals to go before 
the Grand Jury and lie. It is just as plau-
sible, if not more plausible, that the Presi-
dent was simply trying to conceal and deny 
the affair from the public at large. The 
President spoke to his staff because of the 
appearance of press articles; their conversa-
tions had nothing whatsoever to do with the 
Grand Jury. As the Democratic Minority of 
the House Judiciary Committee pointed out: 
‘‘does anyone really think the President 

would have admitted to this relationship 
. . . if no Grand Jury had been sitting?’’ 103 
Independent Counsel Starr called senior 
aides to the President before the Grand Jury 
because his prosecutors knew that the Presi-
dent, in furtherance of the public denials he 
was making, would have lied to his aides. 
Under the OIC and House Manager’s theory, 
by publically denying the affair, the Presi-
dent tampered with all the grand jurors, who 
must have known of his denials. This simply 
cannot be the case. The President is dishon-
orable for lying to his aides and putting 
them in legal jeopardy in this way, but he is 
not a criminal. 

f 

MESSAGES FROM THE HOUSE 

At 12:30 p.m., a message from the 
House of Representatives, delivered by 
Mr. Hays, one of its reading clerks, an-
nounced that the House has passed the 
following bills, in which it requests the 
concurrence of the Senate: 

H.R. 92. An act to designate the Federal 
building and United States courthouse lo-
cated at 251 North Main Street in Winston- 
Salem, North Carolina, as ‘‘Hiram H. Ward 
Federal Building and United States Court-
house.’’ 

H.R. 149. An act to make technical correc-
tions to the Omnibus Parks and Public 
Lands Management Act of 1996 and to other 
laws related to parks and public lands. 

H.R. 158. An act to designate the United 
States courthouse located at 316 North 26th 
Street in Billings, Montana, as the ‘‘James 
F. Battin United States Courthouse.’’ 

H.R. 171. An act to authorize appropria-
tions for the Coastal Heritage Trail Route in 
New Jersey, and for other purposes; 

H.R. 193. An act to designate a portion of 
the Sudbury, Assabet, and Concord Rivers as 
a component of the National Wild and Scenic 
Rivers System. 

H.R. 233. An act to designate the Federal 
building at 700 East San Antonio Street in El 
Paso, Texas, as the ‘‘Richard C. White Fed-
eral Building.’’ 

H.R. 396. An act to designate the Federal 
building located at 1301 Clay Street in Oak-
land, California, as the ‘‘Ronald V. Dellums 
Federal Building.’’ 

f 

MEASURES REFERRED 

The following bills were read the first 
and second times by unanimous con-
sent and referred as indicated: 

H.R. 92. An act to designate the Federal 
building and United States courthouse lo-
cated at 251 North Main Street in Winston- 
Salem, North California, as ‘‘Hiram H. Ward 
Federal Building and United States Court-
house’’; to the Committee on Energy and 
Natural Resources. 

H.R. 149. An act to make technical correc-
tions to the Omnibus Parks and Public 
Lands Management Act of 1996 and to other 
laws related to the parks and public lands; to 
the Committee on Energy and Natural Re-
sources. 

H.R. 158. An act to designate the United 
States courthouse located at 316 North 26th 
Street in Billings, Montana, as the ‘‘James 
F. Battin United States Courthouse’’; to the 
Committee on Enrvironment and Public 
Works. 
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