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HMOs now do for reduced medication 
costs for their seniors who are mem-
bers of their HMO, just like as the Fed-
eral Government, the Veterans Admin-
istration does. They negotiate with 
prescription drug companies to be able 
to reduce prescription costs to vet-
erans, because that is part of the serv-
ice that is provided for our veterans 
who served our country. 

Mr. Speaker, that would have so lit-
tle Federal cost that it was something 
that we really should have been talk-
ing about in the spring and say, hey, 
let us see if this works. Let us at least 
have some hearings on it and see where 
everyone sits down and comes around 
on it. If there is a problem, let us try 
and fix it. That is what the legislative 
process is about and that is what we 
have not been doing for this year. 

Again, I am disappointed because I 
have served a lot of years as a legis-
lator and I enjoy problem-solving like 
some of my colleagues on the Repub-
lican side, but we have not had that op-
portunity this year. Let us problem-
solve with managed care reform, pre-
scription drug benefits and a minimum 
wage increase. However we have to 
couch it to make sure it can be bene-
ficial to so many people. 

Again, I thank the gentleman from 
New Jersey for taking the time tonight 
and asking for this special order, but 
also to say we know we have not fin-
ished our job. And as much as I want to 
go home and be with my family in 
Houston, I would like to be here to get 
our job done. And if we could stay for 
another week, I would be glad to take 
up prescription drugs and HMO because 
it would be a much nicer Christmas for 
the American people if we had some-
thing to take home to them. 

Mr. PALLONE. Mr. Speaker, I appre-
ciate what the gentleman said. It is so 
true. We know because just for the last 
few days when we were home for Fri-
day over the couple of days we had 
around Veterans Day, that that is what 
I am hearing. I am hearing from my 
constituents about these unfinished 
needs and about the prescription drugs 
and the HMOs. 

The one letter that I read earlier, 
this is from a gentleman who actually 
had a Medicare plan that included the 
prescription drug benefit and now it 
has been dropped completely. So I am 
getting all of that. I am getting a lot of 
people who had the benefit completely 
dropped and others for whom it costs a 
lot more. 

The one thing that the gentleman 
from Texas said that I wanted to high-
light again, before we conclude to-
night, is a lot of times I think that the 
Republican leadership thinks that the 
American public, that they can pull 
the wool over their eyes, that they do 
not really understand what is going on 
down here, that a lot of people do not 
pay attention. And we always hear that 
people do not pay attention to what 
goes on in Congress. 

Mr. Speaker, I find just the opposite 
to be true. When we had that situation 
with the trillion-dollar tax cut that the 
Republicans put forth during the sum-
mer, which was mostly to pay for the 
wealthy, to help the wealthy and the 
corporate interests, I was amazed when 
I went home because everybody always 
says the public is selfish, they want a 
tax cut. They are not going to worry 
about the implications of it. I found 
just the opposite was true. 

Everyone, particularly the seniors, 
understood exactly that that was not a 
tax cut that was going to help the av-
erage person and that for senior citi-
zens it meant that there would be no 
money left to deal with the solvency of 
Medicare and Social Security. 

I think that is why when we came 
back, there was no effort to override 
the President’s veto and we really have 
not heard any more about it for the 
last 2 or 3 months because they realize 
that the public got it and that the pub-
lic understood that that was wrong and 
that it was taking away from other 
more important priorities. I do not 
know if it will stop them, because as I 
said before, we hear that the Speaker is 
talking about bringing up another 
major tax cut in January. We just have 
to make sure that this unfinished agen-
da that we have been talking about to-
night, that we address it and that we 
force the Republican leadership to ad-
dress it when we come back in Janu-
ary.

b 2115
The President will deliver his State 

of the Union Address. I know he is 
going to talk about prescription drugs 
because he set the pace for that last 
year. That and these other priorities 
have to be met. But we will be here. We 
will be determined that we are going to 
deal with this unfinished agenda. 

Mr. GREEN of Texas. Mr. Speaker, 
like the gentleman from New Jersey 
(Mr. PALLONE) said, we will, like the 
Terminator, we will be back. But it 
would not hurt me if we stayed a few 
days to get some of these things done. 
The gentleman and I know, if we have 
not done them in the 11 months we 
have been here, we are not going to do 
them in the next couple of weeks. 

Mr. PALLONE. Mr. Speaker, we still 
do not control the process because we 
are in the minority. 

Mr. GREEN of Texas. Mr. Speaker, 
they do not let the gentleman from 
New Jersey and I bring bills up on the 
floor.

f 

FAILURE OF FIRST NATIONAL 
BANK OF KEYSTONE 

The SPEAKER pro tempore (Mr. 
TANCREDO). Under a previous order of 
the House, the gentleman from Iowa 
(Mr. LEACH) is recognized for 5 min-
utes.

Mr. LEACH. Mr. Speaker, I rise to 
speak on the last day of the session 

about the introduction of a small bill 
related to what some might argue is a 
small event involving the loss by the 
Federal Government of an amount of 
money that would be considered gar-
gantuan in every respect except its rel-
ative size to the United States Govern-
ment budget. 

Given all the budget decisions involv-
ing issues like Medicare, defense spend-
ing, and U.N. funding, this Congress 
should be aware that three-quarters of 
$1 billion has just become obligated 
outside the budget process because of 
regulatory laxness related to the fail-
ure of one rural bank, the First Na-
tional Bank of Keystone, West Vir-
ginia.

The facts revealed to date suggest 
that this failure may cost the Bank In-
surance Fund far more than the Fed-
eral Deposit Insurance Corporation es-
timated the fund would lose from all 
bank failures this year. Indeed, the ex-
pected loss is so high that it could 
make Keystone not only one of the 10 
most expensive bank failures ever, but 
also one of the most spectacular for 
any institution of any size with losses 
approaching an astounding 70 percent 
of the bank’s assets.

The public first learned of the failure of First 
National Bank of Keystone September 1, 
1999, when the Office of the Comptroller of 
the Currency (OCC) announced it was closing 
the bank and appointing the FDIC as receiver. 
Bank examiners had discovered that loans on 
the bank’s books totaling $515 million were 
missing—items that represented roughly half 
the bank’s $1.1 billion in total reported assets. 
Other overstated assets, questionable ac-
counting practices, and credit quality problems 
push the total expected losses toward the 750 
million dollar mark. The picture that is emerg-
ing is of an institution which, in recent years, 
reported high profits at the same time man-
agement pursued dubious investment strate-
gies and, ultimately, mischievous techniques 
to hide massive losses from the scrutiny of ex-
aminers.

It will take some time for criminal 
investigators and Federal bank regu-
lators to unravel the full story of this 
bank failure, but it is not too early to 
ask if Federal regulators properly su-
pervise the institution and pruden-
tially stewarded the deposit insurance 
fund which back-stops risks in the 
banking system. For 5 or 6 years, red 
flag practices should have alerted regu-
lators that the high-risk asset manage-
ment strategies employed by Keystone 
were hardly of the kind expected in a 
rural institution situated in a West 
Virginia town of 627 residents and war-
ranted vigilant supervisory measures. 

From 1992 to 1998, Keystone increased 
its assets tenfold to over $1 billion as it 
offered depositors up to 2 percentage 
points more in interest than compet-
itor institutions. Rather than expand-
ing small business and agricultural 
loans in its West Virginia market area, 
Keystone engaged in a high-risk strat-
egy of buying, securitizing, and selling 
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subprime loans made to and by people 
the bank hardly knew. Management 
practices were reminiscent of those 
witnessed during the S&L crisis of the 
1980s. Rapid asset growth, risky invest-
ment activity, and the practice of pay-
ing hyper-competitive interest rates 
were augmented by legal and adminis-
trative tactics designed to thwart regu-
latory oversight.

A combination of lax management and weak 
supervision by the bank’s board were condu-
cive to the imprudent and allegedly fraudulent 
activities that have been uncovered. Over the 
past several years, the OCC made futile at-
tempts to curb Keystone’s go-go activities with 
various enforcement actions and civil money 
penalties; but, in hindsight, the measures were 
too weak and too late. The OCC pushed for 
management changes, but the bank’s board 
resisted. Several experienced officers were 
hired in 1999; however, the board gave them 
the cold shoulder and they quickly resigned. In 
May of 1999, an external accountant, Grant 
Thornton, conducted an independent audit as 
required by the OCC, and issued an unquali-
fied opinion of the bank’s 1998 financial state-
ments. The firm detected no fraud. Just a few 
months later, however, federal examiners 
found that a half-billion dollars were missing 
from the bank’s claimed assets. 

The delay in uncovering the losses 
apparently occurred in part because 
bank management engaged in a sus-
tained pattern of obfuscation. Another 
tactic of Keystone management was 
not unlike that employed 15 years ear-
lier by Charles Keating. One of the 
hallmarks of the Keating tenure to the 
S&L called Lincoln was the hiring of 
many high-powered attorneys to rep-
resent his interests. When challenged, 
Keating and his people had a habit of 
threatening regulators and the United 
States Government with lawsuits. 

In Keating-esque fashion, Keystone 
went so far as to hire a former Comp-
troller of the Currency to contest the 
OCC’s supervisory activities. In an es-
calated twist, examiners on bank prem-
ises were so harassed and felt so 
threatened that the OCC had to request 
United States marshals to protect 
them when they were going over bank 
records.

In addition to similarities with re-
spect to the 1980’s go-go activities of 
S&Ls that cost American taxpayers ap-
proximately $140 billion, the Keystone 
case adds new elements. The profile of 
questionable bank leadership is no 
longer simply the smooth-talking male 
huckster, but it would now appear that 
Keystone’s cops, Federal banking au-
thorities, were taken in by a scam per-
petrated by an institution headed by a 
grandmother.

With the threats to examiners and 
recent discovery that three truckloads 
of bank documents were buried on the 
property of a senior bank official, in-
dictments have been issued for obstruc-
tion of a Federal examination, an un-
usual legal precept which some may 
find humorous; others, chilling. 

Keystone’s failure has not only re-
vealed costly inadequacies at the field 
supervisory level, but also flaws in 
interagency cooperation in Wash-
ington.

For this reason, I have today intro-
duced H.R. 3324, a bill designed to bol-
ster the independence of the Federal 
Deposit Insurance Corporation.

By background, state chartered banks are 
regulated primarily by state banking agencies 
with the Federal Reserve serving as the pri-
mary federal regulator for state members. Na-
tional banks are regulated by the OCC, and 
holding companies of all banks are regulated 
by the Federal Reserve. Analogously, state 
agencies regulate state chartered savings and 
loans, and the Office of Thrift Supervision 
(OTS) serves as the federal thrift regulator. 
The FDIC is a back-up regulator for all feder-
ally-insured institutions (banks and S&Ls) be-
cause it is responsible for stewardship of the 
deposit insurance system. It is also the pri-
mary federal regulator for state chartered 
banks which are not members of the Federal 
Reserve system. In order to avoid, to the max-
imum extent possible, duplicative regulation, 
the regulators are expected to cooperate and 
coordinate their examination activities. On the 
whole, this cooperation works, well, in part be-
cause America’s banking system is so strong. 
But just as there is private sector competition 
for profits, there can at times be public sector 
competition for power, in this case, regulatory 
jurisdiction. 

From a Congressional perspective, the Key-
stone failure is worrisome because it appears 
that the FDIC was stymied at key points in its 
desire to conduct reviews of the bank’s activi-
ties. The regulators—the OCC and the FDIC—
failed to cooperate closely. Although satisfac-
tory communication among the FDIC, the 
OCC, and other federal regulators in routine 
cases appears to be the norm, the Keystone 
case reveals some potentially serious flaws in 
the federal oversight system. 

The tension between the OCC and the 
FDIC over Keystone was particularly evident 
in the period leading up to the 1998 examina-
tion of the bank. Instead of welcoming FDIC 
expertise and assistance in analyzing the in-
creasingly complex operations of the bank, the 
OCC initially denied the FDIC’s request to par-
ticipate in a bank examination. The OCC says 
its decision was based in part largely on con-
cerns that the inclusion of additional FDIC ex-
aminers might exacerbate the increasingly dif-
ficult environment for the examiners at the 
bank and heighten management’s resistance 
to examiners’ requests for information. 

Retired examiners, like old soldiers and ath-
letes, sometimes have a tendency to exag-
gerate reminiscences. In a discussion about 
Keystone, one opined to me the other day that 
the old rule was if a bank ever displayed re-
luctance in cooperating with examiners, a swat 
team of accountants should immediately be 
brought in, and if intransigence continued, the 
bank should immediately be closed. This per-
spective may be callously insensitive to law 
and to a system where agencies because of 
their extraordinary authority have an obligation 
to act with great caution. But one truth is self-
evident: bank intransigence is a reason for 
more, not fewer, examiners. 

In this regard, it is noteworthy that the OCC 
itself has acknowledged that by September of 
1997 it considered Keystone’s extensive prob-
lems required a ‘‘significant amount of exam-
iner expertise.’’ For it then to suggest that its 
objection to having FDIC professionals join the 
OCC in examinations of Keystone related less 
to turf concerns, than to apprehension that 
feathers would be ruffled at the bank, is pro-
foundly indefensible. 

Concerned that Keystone posed a serious 
risk to the insurance fund, FDIC staff decided 
to elevate their request to take part in the 
1998 examination to the full FDIC board, of 
which the Comptroller is one of five statutory 
members. In the end, they chose not to 
present the case to the board because, after 
a lengthy delay, the OCC eventually acqui-
esced to limited FDIC participation. But what 
has become apparent in extensive discussions 
with FDIC and OCC staff is clear resistance 
on the OCC’s part to FDIC review of banks in 
certain difficult situations and of some timidity 
of FDIC staff to challenge Treasury Depart-
ment hegemony. 

Although the OCC reversed its original posi-
tion just one week before the June 30, 1998, 
FDIC board meeting at which this issue was to 
be discussed, it would appear that the OCC’s 
reluctance to involve the FDIC in the examina-
tion and other important meetings may have 
contributed to a lesser FDIC involvement than 
was warranted. For example, in February of 
1998, the FDIC asked for three examiner slots 
for the upcoming 1998 examination, but the 
OCC agreed, in the week before the June 
Board meeting, to allow only one. Although 
the OCC later agreed to permit two FDIC ex-
aminers, its basis for wanting to limit FDIC in-
volvement is not clear. Less than a year later, 
after Keystone’s condition had further deterio-
rated, the OCC agreed to allow seven FDIC 
examiners to participate in the 1999 examina-
tion. It was during that examination that the 
stunning losses were uncovered.

The turf battle over the number of exam-
iners reflected the substantive disagreements 
the two agencies had over the bank’s oper-
ations. The FDIC in 1998 questioned the valu-
ation of the residual assets on Keystone’s 
books and the potential loss exposure of the 
bank’s subprime lending activities. In par-
ticular, the FDIC believed that Keystone’s 
valuation of its residual assets, which com-
prised over 200 percent of keystone’s capital, 
was not supported. After the OCC agreed to 
limited FDIC participation in the 1998 exam-
ination, the FDIC contends that its examiners 
were to remain on site until all questions about 
the bank’s accounting and recordkeeping were 
answered. The OCC, however, completed the 
on-site portion of the examination in 15 work-
days without obtaining sufficient support for 
the residual valuation and without completing 
the reconcilement of balance sheet accounts, 
leaving FDIC examiners with no resolution to 
this critical concern. When the bank’s account-
ant finally provided the missing information to 
the OCC at a meeting in January 1999, the 
FDIC reports that it was neither invited nor 
even informed of the meeting—this despite the 
fact that the FDIC had specifically asked to be 
kept fully informed as insurer and backup su-
pervisor on issues relating to Keystone. Simi-
larly, the OCC did not invite the FDIC to an 
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April 1999 meeting with the developers of the 
bank’s residual valuation model, which was a 
primary FDIC concern because it was central 
to determining the risk to the Bank Insurance 
Fund. 

The bureaucratic turf battle over Keystone 
disturbingly reveals flaws in the current sys-
tem. While the FDIC, to the maximum extent 
possible, should coordinate examinations with 
other regulators, it has long been the assump-
tion of legislators that the FDIC could, at its 
discretion, fully participate in examinations 
with other regulators or conduct special exami-
nations of any federally-insured institution 
without delay or interference whenever it iden-
tified a risk of loss to the insurance fund. The 
Keystone incident shows the FDIC to be co-
erced, not by the regulated, but by its fellow 
regulators, who have a shared accountability 
with the FDIC to the American taxpayer. 

The FDIC has a unique role in our financial 
system and it must be insulated from regu-
latory turf battles and political considerations. 
It is instrumental in maintaining the safety and 
soundness of the banking industry, and is re-
sponsible for safeguarding the deposits of cus-
tomers of all insured financial institutions. Im-
plicitly, the FDIC also has a role in assuring 
competitive equity. By safeguarding the insur-
ance funds it keeps insurance premiums as 
low as possible and protects well-run institu-
tions from assuming liabilities associated with 
high flyers. 

It would appear that the FDIC, in its role as 
guardian of the insurance funds, should have 
taken a more aggressive stance in insisting on 
its authority to examine Keystone. In response 
to a letter of mine on the subject, the FDIC 
made a strong case that it should have been 
given a more active role in Keystone examina-
tions. Yet the agency did not rigorously pursue 
its rights and obligations in the matter. For ex-
ample, the FDIC initially agreed to the OCC’s 
terms of allowing only one FDIC examiner in 
the 1998 examination of Keystone despite its 
judgment four months earlier that it needed 
three. If the FDIC had serious concerns about 
Keystone’s threat to the fund, it had a fiduciary 
obligation to press its case to the Board that 
three examiners were needed and should be 
approved.

Concern also exists about the length of time 
that elapsed between the FDIC’s February 
1998 request to participate in the Keystone 
examination and its planned presentation of 
the case to the Board in June. While this 
delay allowed the agencies time to negotiate 
before the start of the examination, the FDIC 
should have acted on a more forceful and 
timely basis to resolve the disagreement. 
While coordination among the agencies is im-
portant, cooperation should not overshadow 
the FDIC’s primary responsibility to protect the 
safety and soundness of the insurance funds. 

In attempting to understand the interagency 
conflict that existed in the supervision of Key-
stone, it is instructive to review the legislative 
history of the FDIC’s authority to examine na-
tional banks and other insured institutions. 
Prior to 1950, the FDIC could utilize its special 
examination authority to examine a national 
bank only with the written consent of the OCC. 
This veto power over the FDIC proved unten-
able and the House passed legislation that 
year, which permitted the FDIC to examine 

national banks as back-up supervisor without 
the OCC’s written consent. In conference with 
the Senate, however, the bill was modified to 
require the full FDIC board—of which the OCC 
is a member—to authorize any special exam-
ination requests. This provision has survived 
to this day as Section 10(b)(3) of the Federal 
Deposit Insurance Act. While more restrictive 
of FDIC independence than the original House 
language, the 1950 change in law ended the 
ability of other agencies to veto FDIC partici-
pation in examinations as back-up supervisor, 
as was possible from 1935 until 1950. 

In 1950, the FDIC board consisted of three 
members. Only the Comptroller was from the 
Treasury Department; the other two directors 
were affiliated only with the FDIC. In 1989, the 
board was changed to the current five-mem-
ber format. There are now three independent 
members, plus the heads of the OCC and the 
OTS, who represent the Treasury Department. 
This arrangement does not give Treasury 
agencies majority control under normal cir-
cumstances. When, however, there is a va-
cancy in one of the three FDIC positions, half 
of the four remaining board members rep-
resent agencies of the Treasury Department. If 
two of the independent seats were to be va-
cant, the Treasury Department would effec-
tively control the FDIC board. This is not an 
insignificant matter, considering that the cur-
rent statutory language regarding FDIC back-
up examination authority was written at a time 
when the majority of the FDIC’s original three-
member Board reflected control by an inde-
pendent agency, rather than a Cabinet depart-
ment. 

However, when there is a vacancy on the 
FDIC board, the Treasury Department as-
sumes a larger role than Congress intended, 
and the FDIC’s back-up authority can be sub-
ject to challenge. From 1983 until 1993, for 
example, the OCC and the FDIC operated 
under an agreement whereby the OCC would 
invite FDIC participation in examinations of 
banks with composite ‘4’ and ‘5’ ratings indi-
cating a troubled bank; additionally, the OCC 
would allow FDIC participation in examination 
of higher rated banks, with an emphasis on 
‘3’-rated banks. 

In September 1993, this collegial arrange-
ment changed. Two of the independent seats 
were vacant, and the FDIC’s board, then 
dominated by the two Treasury representa-
tives voted to end this long-standing agree-
ment. The new policy reserve to the FDIC 
Board all decisions regarding concurrent or 
special examinations, regardless of the rating 
of the institution. This change in policy was 
entered into despite an explicit written commu-
nication to the FDIC by then-House Banking 
Committee Chairman Henry B. Gonzalez and 
me, the then-Ranking Member, that Congress 
had serious reservations that the proposal 
under consideration would have the effect of 
the FDIC improperly derogating its authority. 

While the OCC board member seemed 
sympathetic at the time to the need for FDIC 
special examinations for ‘4’- and ‘5’-rated insti-
tutions, he clearly had concerns about FDIC 
involvement in higher-rated institutions. Yet, 
the FDIC Acting Chairman and FDIC staff who 
attended the meeting insisted that under cer-
tain circumstances it may be more important 
to involve the FDIC as back-up supervisor in 

examinations of deteriorating ‘3’-rated banks 
than in the examinations of ‘4’- and ‘5’-rated 
institutions with already identified and ad-
dressed problems. Keystone is a case in 
point. 

Two years later, in 1995, the FDIC board 
delegated authority to its Division of Super-
vision to authorize participation in certain 
back-up examination activities of institutions 
when the FDIC is invited by the primary regu-
lator, or when the FDIC asks and the primary 
regulator does not object. In cases such as 
Keystone, however, when the primary regu-
lator objects, FDIC policy dictates that the 
case must be brought to the full FDIC Board 
regardless of the rating or conditions of the 
bank. 

Unfortunately, the FDIC Board has not had 
its full complement of five directors since an 
independent director resigned over a year 
ago, which results in Treasury having influ-
ence disproportionate to Congressional intent. 
During this period of time, the Administration 
has failed to submit a nominee for this current 
vacancy on the FDIC board. The result is that 
proposed actions or policies supported by the 
two independent FDIC directors can be 
blocked by the two directors who are affiliated 
with the Treasury agencies, the OCC and the 
OTS. This is not good governance. By failing 
to nominate a person for the unfilled board po-
sition, the Administration has forced the FDIC 
to operate without clear independence from 
the power considerations of the OCC and 
OTS. Such a situation could have been a fac-
tor in the FDIC’s decision not to vigorously 
pursue in the Spring of 1998 its original re-
quest in the Keystone case. The bottom line is 
that all regulators share a common responsi-
bility to protect the safety and soundness of 
the U.S. financial system—a responsibility that 
should not be affected by turf concerns. 

The OCC’s principal response to date in the 
aftermath of the Keystone failure has been to 
declare that all FDIC requests to participate in 
an OCC examination or conduct a special ex-
amination of a national bank will now be con-
sidered directly by the Comptroller himself. 
While this procedure is certainly better than 
having OCC staff deny a request and forcing 
the FDIC to ask the board for approval, the re-
sponse is still inadequate because it would do 
nothing to address the potential for undue 
Treasury agency influence on the FDIC Board. 
When a vacancy exists, the Treasury is, in ef-
fect, in control; it has veto power over FDIC 
participation. This is clearly contrary to Con-
gressional intent that the FDIC operate as an 
independent agency and that it alone be able 
to determine whether an examination is nec-
essary for insurance purposes, without undue 
influence by another federal regulator.

From a broader perspective, I might add 
that since looking into the details of the Key-
stone case, I have learned that a lack of co-
operation is rare, but not isolated. Despite the 
generally constructive working relationship 
among federal bank regulators in some 90 in-
stances of back-up examinations over the past 
four years, there have been, in addition to 
Keystone, four other cases in which the pri-
mary regulatory agency initially rejected the 
FDIC’s request to participate in an examina-
tion. Three of these cased involved the OCC 
and the other the OTS. In all four instances, 
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as with Keystone, the primary agency ulti-
mately agreed to some form of FDIC participa-
tion without formal board action. 

The record of these five cases confirms that 
disagreements among agencies are the ex-
ception, rather than the norm There are also 
no indications that the FDIC is capriciously 
using its back-up authority. Nevertheless, the 
Keystone failure makes a graphic case that 
the current process needs improving. 

Accordingly, to reinforce FDIC independ-
ence on matters affecting the insurance fund, 
I have introduced today legislation (H.R. 3374) 
to give the FDIC Chairman authority in special 
circumstances to direct FDIC examiners to ex-
amine any insured institution, instead of the 
current provision vesting such authority with 
the FDIC Board of Directors. This authority will 
continue to be used only when, in the words 
of Section 10(b)(3) of the Federal Deposit In-
surance Act, an examination is ‘‘necessary to 
determine the condition of such depository in-
stitution for insurance purposes.’’ The legisla-
tion would require that in exercising this au-
thority all reasonable efforts be made to co-
ordinate with any other appropriate regulator 
and to minimize any disruptive effect of a spe-
cial examination on the operation of the de-
pository institution. The intent is not to press 
new FDIC regulation on the banking system, 
but simply to stress that in unusual, special 
circumstances the FDIC must be able to act 
as an independent, rather than subordinate, 
agency of government. 

I believe this legislation will help assure the 
safety and soundness of the American finan-
cial system and protect the insurance funds by 
underscoring statutorily the long-term intent of 
Congress that FDIC back-up authority must be 
of an independent nature. The Chairman 
would be required to notify other FDIC board 
members (and the Federal Reserve and State 
banking authority as applicable) whenever he 
or she makes such a decision. As the custo-
dian of the insurance funds, the FDIC must be 
allowed to perform its role as a backup regu-
lator on a timely basis whenever cir-
cumstances warrant. 

It is worth noting that the Inspector General 
(IG) of the FDIC has come to similar conclu-
sions. In an October 19, 1999, memorandum 
to the FDIC Chairman, the IG recommended 
that the FDIC board delegate its special exam-
ination authority to the FDIC Chairman or that 
the law be amended to vest that authority in 
the Chairman. The legislation I am introducing 
today would address the IG’s concerns, as 
well as my own. 

The IG argued that the agency’s backup ex-
amination authority was particularly critical in 
this era of increasing bank consolidation. 
While the ‘‘megabanks’’ created by recent 
mergers pose the greatest risks to the insur-
ance funds, the FDIC is the primary regulator 
for only two of the nation’s 39 largest institu-
tions. Obstacles to future FDIC access to rel-
evant information about megabank operations 
in its role as back-up supervisor could have 
consequences far greater than the Keystone 
case.

To assess risk in large institutions where it 
does not have an ongoing presence, the FDIC 
requires timely information and records on im-
portant aspects of operations. Therefore, the 
bill I am introducing also includes language 

emphasizing the right of the FDIC to prompt 
access to information from other regulators 
and requiring the federal banking agencies to 
establish procedures for sharing other informa-
tion, in addition to examination reports, when-
ever such information is relevant to the FDIC’s 
responsibility to protect the insurance funds. 
This provision of the bill underscores the im-
portance of interagency coordination and infor-
mation sharing to ensure that the FDIC has 
the necessary data to assess risk to the insur-
ance funds. It is intended to have the practical 
benefit of potentially minimizing the number of 
occasions in which the FDIC must exercise its 
special examination authority. 

The vast majority of institutions will not be 
affected in any way by this legislation. For 
most institutions, the FDIC does not need any 
special information other than that already 
available to it, nor does it need to perform any 
form of back-up examination. But, clearly, in 
cases where the potential risk to the fund is 
great—banks with significant weaknesses, es-
pecially if they are megabanks with exceed-
ingly complex activities—the FDIC should be 
able to function as Congress expects it to 
function and receive from the primary regu-
lator the information it needs to assess rel-
evant risk. 

I might add before closing that my concerns 
in the Keystone case extend beyond the 
issues of regulatory cooperation and FDIC 
special examination authority. There are also 
troubling questions here about the regulators’ 
ability to identify and stem high risk bank ac-
tivities in a timely fashion. There was another 
bank failure involving extremely high losses 
relative to assets just over a year ago. On July 
23, 1998, Colorado State Banking authorities 
closed BestBank—an FDIC-supervised state 
bank located in Boulder—after state and FDIC 
examiners found $134 million in losses in 
high-risk, unsecured subprime credit card ac-
counts. Although the FDIC initially estimated 
the cost of that failure to the insurance fund at 
about $28 million, by year’s end the estimate 
had risen 6-fold to $171.6 million. I mention 
the BestBank case because of its striking simi-
larities to the Keystone case. Like the junk-
bond investments of S&Ls in the 1980s, both 
BestBank and Keystone were disproportion-
ately involved in high-risk activities, namely 
subprime loans. Both banks relied heavily on 
outside, third party servicers. Both banks had 
experienced extraordinarily high asset growth. 
Both banks had high public profiles: In the 
mid-1990’s, BestBank was labeled in one 
banking publication as the ‘‘best performer 
among U.S. banks,’’ and Keystone captured 
the title of the nation’s most profitable commu-
nity bank for three straight years. Keystone 
and BestBank also engaged in similar tactics 
to frustrate federal examiners, and fraud is al-
leged to have played a part in the failure of 
both. Unfortunately, I suspect we may also 
find some parallels in how federal regulators 
handled the two cases. The FDIC IG, in con-
ducting the material loss review in the 
BestBank case, concluded that the FDIC could 
have been more effective in controlling the 
bank’s rapid asset growth and thus curbing 
losses to the insurance fund. 

While we do not yet know the final outcome 
of the investigations into either of these recent 
bank failures, it is clear that the banking agen-

cies need to continue to review their super-
visory strategies for banks engaging in inher-
ently risky activities, such as subprime lend-
ing. Accordingly, I am asking each of the fed-
eral banking regulators to keep the Committee 
informed of any new policies and procedures 
for identifying institutions with profiles similar 
to those of Keystone and BestBank, and any 
changes in their supervisory practices with re-
spect to such institutions. Also I am interested 
in any initiatives that would assist examiners 
in the detection of fraud, which is becoming a 
factor in an increasing percentage of failures. 
In this regard, I am pleased to note that FDIC 
Chairman Donna Tanoue recently announced 
that the FDIC is developing guidelines to re-
quire additional capital for subprime portfolios 
and reviewing potential increases in insurance 
premiums for banks that continue to engage in 
high risk activities of this nature without appro-
priate safeguards. 

In closing, the insurance fund should not 
have to suffer an excessive loss during this 
era of generally favorable economic condi-
tions. Expensive failures impose unfair costs 
in the form of higher insurance premiums on 
honest, law abiding community banks around 
the country. Failures also impose costs on de-
positors whose accounts exceed insurance 
limits. And, as illustrated by the Keystone 
case, failure can take a heavy toll on the local 
community and those whose jobs depend on 
the survival of the bank. 

Clearly, it is critical that federal regulators 
cooperate with each other and pay particular 
attention to unusually rapid asset growth and 
potentially risky banking practices if future 
Keystones and BestBanks are to be averted.

f 

STOP 39-YEAR RAID ON SOCIAL 
SECURITY TRUST FUND 

The SPEAKER pro tempore. Under 
the Speaker’s announced policy of Jan-
uary 6, 1999, the gentleman from Cali-
fornia (Mr. HERGER) is recognized for 60 
minutes as the designee of the major-
ity leader. 

Mr. HERGER. Mr. Speaker, I have 
come here to join several of my col-
leagues in talking and speaking out on 
stopping the 39-year raid on the Social 
Security Trust Fund. Mr. Speaker, 
Congress and the President have come 
upon the historic opportunity to bal-
ance the budget without spending one 
penny of seniors’ Social Security Trust 
Fund. For nearly 4 decades, the raid on 
Social Security has gone on, taking 
over $850 billion in Social Security 
funds and spending them on unrelated 
government programs. 

Mr. Speaker, 168 days ago, just over 5 
months, this House passed my Social 
Security lockbox legislation by an 
overwhelming 416 to 12 vote. The pas-
sage of this Social Security lockbox 
legislation showed that House Repub-
licans and Democrats agree that Social 
Security dollars should not be spent on 
programs unrelated to Social Security. 
Congress made the commitment to 
stop the raid on Social Security. 

Shortly later, however, President 
Clinton joined our bipartisan effort and 
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