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academic achievement of these fami-
lies. The Post article describes a study
of home-schooled children, stating that
they ‘‘score well above the national
median on standardized tests [and]
often study above their normal grade
level.”

It was an honor for me to proclaim
Missouri’s first Home Education Week
in 1989. Now, in 1999, I look forward to
the continued success of Missouri home
school families, and to working with
them to promote the kind of freedom
that encourages parents to take an ac-
tive role in guiding the course of their
children’s education.

——————

ANTITRUST SUITS AND SMALL
BUSINESS

Mr. ABRAHAM. Mr. President, I ask
unanimous consent that articles writ-
ten by Karen Kerrigan and Raymond J.
Keating of the Small Business Survival
Committee, along with a letter ad-
dressed from Karen Kerrigan to certain
Members of Congress, be printed in the
RECORD at the conclusion of my re-
marks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. ABRAHAM. The Small Business
Survival Committee, or SBSC, is a non-
partisan, nonprofit small business ad-
vocacy group with more than 50,000
members. These materials give a small
business perspective on recent actions
of the Department of Justice’s Anti-
trust division, and of the action
against Microsoft in particular.

As the SBSC point out, we are in an
era of renewed activism on the part of
the Antitrust Division. Since 1994 that
Division has pursued more than 274
antitrust cases. The Antitrust Division
was set up to protect consumers and
our free enterprise system. But these
materials demonstrate that it is ques-
tionable whether this new activism is
in fact helpful to small businesses and

entrepreneurs.
In particular, the SBSC questions
whether the government’s action

against Microsoft, along with the con-
comitant actions of the state attorneys
general, will not actually hurt small
businesses and entrepreneurs who have
profited from Microsoft’s innovative
practice. Worse, significant harm may
be done to our ability to compete and
to our very system of free enterprise,
by the draconian measures being put
forward in these talks.

Breaking up Microsoft or worse yet
subjecting it and its suppliers to gov-
ernment approved contracting proce-
dures will destroy business flexibility
and substitute bureaucratic empire-
building for free market competition
as the force behind new initiatives.
This would be tragic for all Americans
as it would deny us the economic
growth, innovation and freedom that
open competition has provided for so
long.
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I hope my colleagues will study these
and other materials as we consider the
proper course for antitrust law in our
political and economic systems.

[From the Business Journal, January 18,

1999]
BIG ANTITRUST CASES WILL HURT ‘LITTLE
Guys’

(By Karen Kenigan)

Small-business owners seldom go running
to the federal government for protection
when competition threatens their market
position.

But that, unfortunately, has become the
strategy for some big businesses who see
their market share eroding due to aggressive
competition from a rival.

The Antitrust Division of the Department
of Justice is currently being used by Amer-
ica’s top CEOs who give up on the market-
place, essentially using the government as a
temporary cushion against bleeding market
share.

But make no mistake, due to the desperate
pleadings of such big corporations, small
businesses as consumers, suppliers—and even
competitors—of successful big companies
under attack will suffer from this excessive
meddling in the marketplace.

Headed by Joel Klein, the antitrust divi-
sion is operating with renewed vigor. If you
care to take a look at Justice’s web site, it
proudly lists more than 274 antitrust cases
brought by the U.S. government since De-
cember 1994 (along with amicus curiae briefs
in 31 other cases).

“The criteria for antitrust investigations
or lawsuits seems to be if a company merges
or wildly succeeds, then it may be ripe for
antitrust action. When government moves
against successful businesses, the entrepre-
neurial sector of the economy pays a price,
too,” said Small Business Survival Com-
mittee chief economist Raymond Keating.

Keating argues that antitrust actions gen-
erally seek to supplant the wisdom of con-
sumers with government regulators as the
final arbiter to protect politically connected
businesses that fail to adequately compete.
He says small businesses that have gained
from the success and innovation of compa-
nies under attack—Microsoft Corp. being a
good example—will ultimately lose from ag-
gressive antitrust action.

Most troublesome is the permanent dam-
age inflicted on the company under attack
and the impact on its small-business sup-
pliers.

Nobel Prize-winning economist Milton
Friedman recently said that the companies
of Silicon Valley that encouraged Justice ac-
tion against Microsoft are displaying ‘‘suici-
dal” behavior. The door has been opened for
new regulations in an ‘‘industry relatively
free from government intrusions,” he warned
the industry at a CATO-sponsored event.

A new period has dawned in corporate
America where some feel safe running to the
government for protection and solace rather
than responding to competition with better
ways to serve consumers.

An activist antitrust division has helped to
fuel this rather co-dependent behavior. Its
doors are thrust open to all pleaders who
wish to use the government to sideline or
district the competition. A costly govern-
ment investigation is one way to put the
best brains of a business competitor into
nonproductive status, warding off potential
bad press and other fallouts that often ac-
company an antitrust challenge.

The government’s pursuit of Microsoft is a
bogus venture, according to Citizens Against
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Government Waste. In October, the group re-
leased a survey that showed 83 percent of the
public views the case against Microsoft as a
waste of federal and state taxpayer funds.

“With new evidence every day of the weak-
ness in the government’s case, it’s only a
matter of whether the government wants to
wait 13 years, as it did in the IBM case,” said
CAGW president Tom Schatz.

According to the antitrust division’s own
literature, its work is supposed to be focused
on protecting consumers and our system of
free enterprise. What’s becoming more clear
is that its work is doing much more to
thwart competition by protecting whiny
competitors at the expense of free enter-
prise.

[From Small Business Reg Watch, December
1998]
IS ANTITRUST ANTI-ENTREPRENEUR?
(By Raymond J. Keating)

Once again, merger activity in the U.S.
economy has accelerated. Among the pro-
posed or consummated corporate marriages
of 1998 are Chrysler Corporation and
Daimler-Benz, American Online Inc. and
Netscape Communications Corp., Deutsche
Bank AG and Bankers Trust Co., Unum Corp,
and Provident Cos., Tyco International Ltd.
and AMP Inc., MCI Communications Corp.
and WorldCom Inc., Cargill Inc. and Conti-
nental Grain Co., Bell Atlantic Corp. and
GTE Corp., Wells Fargo & Co. and Northwest
Corp., AT&T Corp. and TeleCommunications
Inc., Exxon Corp and Mobil Corp., along with
a host of others.

Of course, such mergers raise the antennae
of government antitrust regulations at the
U.S. Department of Justice (DoJ) and the
Federal Trade Commission (FTC). These
days, however, it does not seem to take very
much to get the attention of the rather ac-
tivist antitrust division headed by Joel Klein
at the DoJ. Indeed, at the DoJ’s website, the
antitrust division lists 274 antitrust cases
brought by the U.S. government since De-
cember 1994, along with Amicus Curiae briefs
in 31 other cases.

And a proposed merger certainly is not re-
quired to warrant antitrust attention. For
example, an antitrust case was filed in early
October 1998 against Visa USA and Master-
Card International. The FTC has filed suit
against Intel Corp. And of course, DoJ is now
in court against Microsoft Corp.

The criteria for antitrust investigations or
lawsuits seems to be if a company merges or
wildly succeeds, then it may be ripe for anti-
trust action. Of course, this problem springs
from the combination of vague legislation
(i.e., primarily the Sherman Act of 1890 and
the Clayton Act of 1914) with zealous govern-
ment lawyers and regulators.

While at first glance the issue of antitrust
may seem remote to most small businesses
and entrepreneurs, it does have an impact on
and should be a concern to the entrepre-
neurial sector of our economy. In general,
antitrust actions are anti-entrepreneur, and
the reasons go far beyond the basic idea that
the next Microsoft lurks among today’s
small or start-up firms, and will some day
have to face the wrath of antitrust regu-
lators.

Entrepreneurs as Consumers. Perhaps most
obviously, small businesses are affected by
antitrust regulation in their role as con-
sumers. For example, small businesses are
customers in almost every industry touched
by antitrust actions—from telecommuni-
cations to computers to gasoline to grain to
the Internet.

Any time our most successful businesses
come under regulatory assault, consumers
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are bound to lose. Entangle companies in
antitrust litigation and resources are di-
verted away from serving consumers, and in-
stead put toward battling the government.
Just ask IBM. The increased costs of govern-
ment arrogantly overruling decisions made
in the marketplace ultimately fall on the
backs of consumers. After all, the consumer
acts as final judge and jury in the market-
place. They ultimately decide the success or
failure of mergers, who gains market share,
and who loses market share. Transfer this
power to government bureaucrats, and con-
sumers—including small businesses—obvi-
ously suffer.

Entrepreneurs as Suppliers. In addition,
government overriding the wisdom of mil-
lions of individuals in the marketplace di-
rectly hurts small business and entre-
preneurs who supply goods and services to
the firm under antitrust assault. Businesses
who serve customers well and gain market
share as a result, or those pulling off suc-
cessful mergers, create new opportunities for
entrepreneurs and small enterprises. Con-
sultants, construction businesses, food serv-
ices, dry cleaners, retail stores, and seem-
ingly countless other suppliers grow up
around these larger businesses. These small-
er businesses inevitably get hit with the fall-
out from an antitrust attack on the larger
companies.

Entrepreneurs as Competitors. Some might
believe that smaller enterprises favor anti-
trust action as a means to hobble a domi-
nant competitor. In fact, an overwhelming
number of antitrust assaults begin with a
faltering or less efficient firm trying to get
the government to impede their successful
competitor.

However, this most certainly is a case
against antitrust action, not for it. The only
possible beneficiary would be the firm seek-
ing government protection, and any result-
ing advantage for that business would at
best be temporary as the market would still
be working to weed out inefficiencies and re-
veal their shortcomings—and justifiably so.

In general, the entrepreneurial sector of
the economy gains nothing by having gov-
ernment step in and punish success, or dic-
tate which companies are allowed to merge.

Entrepreneurs vs. Regulators. Indeed, any
further empowerment of regulators does not
serve the over-regulated entrepreneur at all.
Government stepping in and dictating busi-
ness practices, assaulting efforts to gain
market share, and punishing success goes far
in shaking the confidence in and of business.
Under such circumstances, the business envi-
ronment becomes inclement for all. And one
can easily envision robust antitrust regula-
tion spilling into other regulatory arenas.

Entrepreneurs and Economics. The funda-
mental problem with antitrust regulation is
that it rests on unsound economics. In re-
ality, the economy is not the sterile, neat
model of perfect competition taught in eco-
nomics textbooks and desired by government
lawyers. Instead, it is a tumultuous, ongoing
struggle among enterprises to create tem-
porary monopolies through innovation, in-
vention and efficiencies. Those temporary
monopolies are subsequently attacked and
surpassed by competitors. Entrepreneurs,
unlike many in government, understand this
rivalry between current and future competi-
tors.

Indeed, it is difficult, if not impossible, to
think of a true monopoly—i.e., one supplier
in an industry with no real or close sub-
stitutes—ever emerging from the competi-
tive marketplace. Where true monopolies
have existed, it was the government that ei-
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ther created, aided, or protected it (e.g., te-
lephony, electricity, and education). The
vaunted idea of predatory pricing—whereby
a business lowers it prices below cost in
order to destroy competitors, monopolize the
market, and then hike prices dramatically—
fails the reality test. It’s never happened.
The potential losses such a strategy would
have to incur would be enormous and unpre-
dictable. And even if it were to eventually
succeed, consumers would have benefited
enormously, and subsequent price increases
would bring competitors back into the mar-
ket.

Antitrust regulation at its core is con-
tradictory. It purports to protect consumers
from evil monopolies and so-called ‘‘anti-
competitive activity,” but it is, in fact, con-
sumers who make the final decisions in the
market. In this light, antitrust regulation is
revealed to be little more than another
elitist government effort to protect us from
ourselves. Antitrust actions generally seek
to supplant the consumer with the govern-
ment regulator as final arbiter in order to
protect politically connected businesses who
fail to adequately compete.

In the end, small businesses and entre-
preneurs are not immune to the costs of gov-
ernment antitrust activism. None of us are.

EXHIBIT 1.

SMALL BUSINESS SURVIVAL COMMITTEE,
Washington, DC, April 13, 1999.

Hon. DENNIS HASTERT,
Speaker of the House,
U.S. House of Representative, Washington, DC.
Hon. TRENT LOTT,
Majority Leader,
U.S. Senate, Washington, DC.

DEAR SPEAKER HASTERT AND SENATOR
LoTT: The Small Business Survival Com-
mittee (SBSC), a nonpartisan, nonprofit
small business advocacy group with more
than 50,000 members, is very concerned about
the growing antitrust activism exhibited by
the U.S. Department of Justice. It often
seems that an antitrust regulatory assault is
launched simply because a business has
served consumers well, become successful,
and/or frustrated its competitors who now
seek political remedies to their own eco-
nomic challenges.

SBSC believes this is the case with the cur-
rent antitrust assault against the Microsoft
Corporation. Microsoft is the most successful
U.S. company in recent memory. The firm
gained market share by serving consumers
well, not, for example, through any kind of
government assistance. One would think
that such a U.S. business exhibiting such
global leadership would be praised, not pun-
ished.

You may be wondering, why should small
business be concerned about the welfare of
corporate giants and their battles with DoJ?
As the attached report points out, what
eventually happens with these various anti-
trust cases will have a dramatic impact on
small businesses both as consumers and as
entrepreneurs. I would even argue that re-
newed DoJ activism has helped to embolden
the regulatory spirit, across-the-board, with-
in the federal government.

What eventually happens with the Micro-
soft case-Whether it be more regulation, or
one or more of the various ‘‘remedies’ that
have been publicly floated and discussed
(most recently by the state AG’s)—will have
a deep and long-lasting impact on the high-
tech industry. Small businesses, entre-
preneurs and their workforce will be the ulti-
mate losers—not to mention the economy
and all consumers. The ‘“‘remedies’’ being dis-
cussed by opponents of Microsoft, as well as
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the wish-list drawn up by the attorneys gen-
eral who have joined the federal govern-
ment’s lawsuit are draconian-plain and sim-
ple. As a country whose free enterprise sys-
tem has made the United States the envy of
the world, SBSC is both ashamed and dis-
turbed that these ‘‘remedies’ are even being
discussed.

The very notion of monopoly or monopoly
power in today’s dynamic, extremely fluid
computer market is rather preposterous.
Make no mistake, Microsoft competes
against current, emerging and future com-
petitors. Does anyone seriously doubt that it
Microsoft slips and does not stay at the cut-
ting edge. It will falter just like any business
in a highly competitive industry?

In the accompanying materials, SBSC dis-
cusses many of these antitrust issues, as well
as others. I particularly draw your attention
to the report by our chief economist Ray-
mond J. Keating which asks the question “‘Is
Antitrust Anti-Entrepreneur?’’ The answer,
as you shall see, is ‘‘yes.”

Finally, I would like to mention two re-
cent articles in the Seattle Times and New
York Times which report on a wish list of
punishments against Microsoft contemplated
by the state attorneys general. I say the
least, these are quite disturbing.

The 19 state attorneys general who joined
the federal government’s misguided anti-
trust lawsuit against Microsoft are consid-
ering several punishments if the govern-
ment’s lawsuit succeeds, including breaking
the company into two or three parts based
on product lines, breaking the company into
three equal parts with each possessing
Microsoft’s source code and intellectual
property, or forcing the company to license
or auction off its Windows trademark and
source code to other companies. Other pro-
posals reportedly under consideration in-
clude extensive fines, giving government reg-
ulators ongoing access to the company’s e-
mail and documents, that Microsoft seek
government approval before acquiring any
software company, and forced standardiza-
tion of Microsoft contracts.

These would be outrageous governmental
intrusions into one of the top U.S. businesses
in the world. If carried out, the precedents
set for current and future businesses would
be quite dangerous.

Unfrotunately, Microsoft has been cor-
nered into a quagmire that no American
company should be forced into by its own
government. From our perspective the ‘‘set-
tlement talks’” now taking place are a bogus
set up against Microsoft. Having approached
“‘settlement’ with reasonable alternatives to
the draconian regulations and ‘‘remedies’”
sought by those hounding the company, the
federal government and attorneys general
will undoubtedly portray Microsoft as ‘‘un-
reasonable’” and ‘‘greedy’ because they will
not forsake principles that could cause long-
term damage to the industry. Of course, they
owe their biggest competitors nothing since
they are the ones who instigated the suit and
prodded the DodJ in the first place.

This good-old boy gang up by the govern-
ment and participating AG’s is a farce and a
waste of tax dollars. They have lost perspec-
tive, and their law-enforcement priorities
are horribly misplaced.

I urge Members of Congress to review the
following materials, and take a close look at
current antitrust policies, which work
against entrepreneurship, business, U.S. eco-
nomic leadership and consumers. We believe
the Congress has the obligation to ask why
the DoJ is placing such a priority on the
“‘get Microsoft” effort when more important
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law enforcement issues appear to be in the
greater national interest.
Sincerely,
KAREN KERRIGAN,
President.

———

DAIRY COMPACTS

Mr. FEINGOLD. Mr. President, I rise
in strong opposition to legislation in-
troduced today by my colleagues Sen-
ator JEFFORDS, Senator LEAHY, Sen-
ator COCHRAN and Senator SPECTER.
They have introduced a measure which
will further aggravate the inequities of
the Federal Milk Marketing Order sys-
tem. Their legislation will make per-
manent and expand the Northeast
Interstate Dairy Compact and will au-
thorize the establishment of a southern
dairy compact.

Despite the discrimination against
dairy farmers in Wisconsin under the
Federal Dairy policy known as the Eau
Claire rule, the 1996 Farm Bill provided
the final nail in the coffin when it cre-
ated and authorized for 3-years, the ex-
istence of the Northeast Interstate
Dairy Compact. The Northeast Inter-
state Dairy Compact sounded benign in
1996, but its effect has been anything
but, magnifying the existing inequities
of the system.

The bill which authorized the North-
east Interstate Dairy Compact estab-
lished a commission for six North-
eastern States—Vermont, Maine, New
Hampshire, Massachusetts, Rhode Is-
land, and Connecticut. This commis-
sion set minimum prices for fluid milk
higher even than those established
under Federal Milk Marketing Orders.
Never mind that the Federal milk mar-
keting order system, under the Eau
Claire rule, already provided farmers in
the region with minimum prices higher
than those received by most other
dairy farmers throughout the nation.

The compact, which controlled three
percent of the country’s milk, not only
allowed the six States to set artifi-
cially high prices for their producers, it
allowed them to block entry of lower
priced milk from producers in com-
peting States. To give them an even
bigger advantage, processors in the re-
gion get a subsidy to export their high-
er priced milk to noncompact States.
It’s a windfall for Northeast dairy
farmers. It’s also plainly unfair and un-
just to the rest of the country.

Mr. President, the Northeast Inter-
state Dairy Compact (NEIDC) is set to
expire at the implementation of
USDA’s new Federal Milk Market
Order system. According to the Omni-
bus Appropriations measure passed last
year, the expiration date of the NEIDC
is scheduled for October 1, 1999. Now,
Members of Congress are pushing for
an extension and expansion of the ex-
isting milk cartel and for the author-
ization of another.

To make clear the magnitude of this
legislation on producers and consumers
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we need to only look at the numbers.
Currently, three percent of milk is
under a compact, conceivably, under
this new measure, over 40% of this
country’s milk will be affected. More
importantly, one hundred percent of
this country’s milk prices will be af-
fected—in Wisconsin, prices will be ad-
versely affected.

These compacts amount to nothing
short of government-sponsored price
fixing. They are unfair, and bad policy.
Now, my colleagues would like you to
make this compact permanent, expand
it to include other states, and author-
ize a southern dairy compact. After
three years, we know that dairy com-
pacts:

Blatantly interfere with interstate
commerce and wildly distort the mar-
ketplace by erecting artificial barriers
around one specially protected region
of the Nation;

Arbitrarily provide preferential price
treatment for farmers in the Northeast
at the expense of farmers in other re-
gions who work just as hard, who love
their homes just as much and whose
products are just as good—maybe bet-
ter in Wisconsin;

Irresponsibly encourage excess milk
production in one region without es-
tablishing effective supply control.
This practice flaunts basic economic
principles and ignores the obvious risk
that it will drive down milk prices for
producers everywhere else in the coun-
try;

Raises retail milk prices on the mil-
lions of consumers in the Compact re-
gion;

Imposes higher costs on every tax-
payer because we all pay for nutrition
programs such as food stamps and the
national school lunch programs that
provide milk and other dairy products.

As a price-fixing device, the North-
east Interstate Dairy Compact was un-
precedented in the history of this Na-
tion. As a dairy cartel, it is a poor leg-
islative fix and bad precedent to deal
with low milk prices.

Wisconsin’s dairy farmers are being
economically crippled by federal dairy
policies. It’s time to bring justice to
federal dairy policy, and give Wis-
consin Dairy farmers a fair shot in the
market place.

I urge my colleagues not to buy into
the rhetoric surrounding this issue. I
urge you to work together towards fair
national dairy policy. A policy that
provides all dairy producers a fair price
for their commodity, a policy that al-
lows all of this country’s dairy pro-
ducers to succeed on the basis of hard
work and a good product.

I urge my colleagues to oppose this
legislation and to join me in the fight
against its passage.

———

MESSAGE FROM THE PRESIDENT

A message from the President of the
United States was communicated to
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the Senate by Mr. Williams, one of his
secretaries.
EXECUTIVE MESSAGE REFERRED

As in executive session the Presiding
Officer laid before the Senate a mes-
sage from the President of the United
States submitting a nomination which
was referred to the Committee on For-
eign Relations.

(The nomination received today is
printed at the end of the Senate pro-
ceedings.)

———

REPORT OF AN EXECUTIVE ORDER
RELATIVE TO RESERVE MEM-
BERS OF THE ARMED FORCES
TO ACTIVE DUTY—MESSAGE
FROM THE PRESIDENT—PM 20

The PRESIDING OFFICER laid be-
fore the Senate the following message
from the President of the TUnited
States, together with an accompanying
report; which was referred to the Com-
mittee on Armed Services.

To the Congress of the United States:

I have today, pursuant to section
12304 of title 10, United States Code,
authorized the Secretary of Defense,
and the Secretary of Transportation
with respect to the Coast Guard, when
it is not operating as a service within
the Department of the Navy, under
their respective jurisdictions, to order
to active duty any units, and any indi-
vidual members not assigned to a unit
organized to serve as a unit, of the Se-
lected Reserve, or any member in the
Individual Ready Reserve mobiliza-
tions category and designated essential
under regulations prescribed by the
Secretary concerned. These reserves
will augment the active components in
support of operations in and around the
former Yugoslavia related to the con-
flict in Kosovo.

A copy of the Executive order imple-
menting this action is attached.

WILLIAM J. CLINTON.

THE WHITE HOUSE, April 27, 1999.

———

MESSAGES FROM THE HOUSE

At 4:57 p.m., a message from the
House of Representatives, delivered by
one of its reading clerks, announced
that the House has agreed to the fol-
lowing concurrent resolution, in which
it requests the concurrence of the Sen-
ate:

H. Con. Res. 92. Concurrent resolution Ex-
pressing the sense of Congress with respect
to the tragic shooting at Columbine High
School in Littleton, Colorado.

ENROLLED BILL SIGNED

At 5:00 p.m., a message from the
House of Representatives, delivered by
one of its reading clerks, announced
that the Speaker has signed the fol-
lowing enrolled bill:

H.R. 800. An act to provide for education
flexibility partnerships.

The enrolled bill was signed subse-
quently by the President pro tempore
(Mr. THURMOND).
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