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I have introduced legislation to en-

sure that the quality of patient care is 
monitored if there would be bank-
ruptcy. My legislation requires the ap-
pointment of an ombudsman to act as 
an advocate for the patient. This 
change will ensure that bankruptcy 
judges are fully aware of all the facts 
when they guide a health care provider 
through the process of bankruptcy. 
Prior to a chapter 11 filing, or imme-
diately thereafter, the debtor employs 
a health care crisis consultant to help 
it in its reorganization effort. The first 
step is usually cutting costs. Some-
times this step may result in a lower 
quality of care for the patients who 
live there. The appointment, then, of 
an ombudsman, should balance the in-
terests between the creditor and the 
patient. These interests need balancing 
because the court-appointed officials 
owe fiduciary duties to creditors and 
the estate but not necessarily to the 
patients. 

There will be occasions which illus-
trate that what may be in the best in-
terest of creditors may not always be 
consistent with the patients’ best in-
terest. The trustee’s interest, for exam-
ple, is to maximize the amount of the 
estate to pay off the creditors. The 
more assets the trustee disburses, the 
more his payment will be. On the other 
hand, the ombudsman for the patient is 
designed to ensure continued quality of 
care at least above some minimum 
standards. Such quality of care stand-
ards currently exist throughout the 
health care environment, from the 
health care facility itself to State 
standards and even Federal standards 
that were adopted in 1987. 

I would like to have my colleagues 
consider the following excerpt from the 
Los Angeles Times on September 28, 
1997, which describes the unconscion-
able, pathetic, and traumatizing con-
sequences of a sudden nursing home 
closing because of bankruptcy: 

It could not be determined Saturday how 
many more elderly or chronically ill pa-
tients may be affected by the health care 
company’s financial problems. Those at the 
Reseda Care Center in the San Fernando Val-
ley, including a 106-year-old woman, were 
rolled into the streets late Friday in wheel-
chairs and on hospital beds, bundled in blan-
kets as relatives scurried to gather up 
clothes and other personal belongings. 

The presence of an ombudsman 
should help prevent a recurrence of in-
stances similar to what I just de-
scribed, where trustees quickly close 
health care facilities without notifying 
appropriate state and federal agencies 
and without notifying the bankruptcy 
court. 

I began discussions with the Health 
Care Financing Administration at the 
beginning of April to urge them to take 
seriously the rumors we were hearing 
about possible nursing home bank-
ruptcies and to encourage them to 
make preparations. I called for contin-
gency plans that would prepare, well in 

advance, for the daunting challenges 
bankruptcies would pose to various fed-
eral and state agencies. HCFA briefed 
the staff of the Aging Committee, as 
well as staff from the Finance Com-
mittee and Budget Committee. While 
the HCFA staff appreciated the sever-
ity and size of the problem of ensuring 
resident safety in the event of a bank-
ruptcy, they did not have a plan—or 
even a plan for a plan. 

I wrote to the HCFA Administrator 
urging her to take the effort very seri-
ously, to keep at the planning and to 
stay in touch with my office. Only on 
April 28th did I hear from her office 
that we could expect to see the plan in 
the next two weeks. That is why I 
wrote to her again on April 29, to tell 
her to get on with the effort and to let 
me and interested Members know of 
the plan to ensure that the people in 
the affected nursing homes will be pro-
tected. 

Once we are assured that residents 
will be safe we can turn to the finan-
cial part of the bankruptcies. Now I 
will address these financial issues. 

Before we take any action involving 
the taxpayers’ hard-earned dollars, we 
should ask, and get solid answers to, 
some critical questions. 

The first is this: if the rumors of fi-
nancial distress are true, how is it that 
some providers are in such distress 
while others seem not to be? What fac-
tors have put certain companies at par-
ticular risk? The answer to that ques-
tion will go a long way to help us know 
what kind of response their situation 
demands. 

At this point, I’d like to make an ob-
servation about the Medicare element 
of this situation. 

This is in response to the one excuse 
you are going to find from some of 
these changes why something ought to 
be done in the balanced budget amend-
ment of 1997. 

A Prospective Payment System 
(PPS) for Skilled Nursing Facilities 
was mandated by the Balanced Budget 
Act of 1997 (BBA). Some argue that, 
comparing CBO’s 1997 baseline with its 
1999 baseline, Medicare has saved $7 bil-
lion more than originally anticipated, 
and that this pushed these companies 
over the edge. 

But we need to ask whether or not it 
did. 

CBO has recently clarified its base-
lines, explaining that the alleged dif-
ference between the two baselines 
comes from an apples-to-oranges com-
parison: the 1997 baseline included Part 
B spending on patients in these facili-
ties, while the 1999 baseline does not. 
When apples are compared to apples, 
CBO tells us, the Medicare Part A base-
line for Skilled Nursing Facilities has 
decreased by only $200 million over 5 
years—not by the $7 billion that we are 
hearing. Of course this doesn’t tell us 
what is going on in the real world—it 
only tells us that the discussion should 

not be about CBO’s baselines, it should 
be about what is really going on out 
there. 

And that is what we need to find out. 
Next, questions have been raised by 

shareholders, in class action suits 
against the management of these com-
panies, about the competence and ef-
fectiveness of the management of these 
two companies. Did these companies 
try to grow too large, too fast? Did 
they take on more debt than they 
could manage? Was their business 
strategy flawed? A host of questions 
need to be answered about the internal 
operation of these companies—to see if 
they were being well run—before we as-
sume that more taxpayer dollars will 
fix the problem. Otherwise we could 
wind up subsidizing the mistakes of 
well compensated executives. 

These are serious questions that 
should be answered by the committees 
of this body. We should make full use 
of the evaluators who work for Con-
gress. And the Administration should 
devote some effort to the inquiry as 
well. We need to understand the prob-
lem before we propose a solution. 

Yet, some solutions are being pre-
sumed, and they are being presumed 
based on that apples-to-oranges com-
parison which says there has been $7 
billion more saved from Medicare than 
was anticipated in the 1997 balanced 
budget amendment. We should make 
haste to get these answers, and not 
rush blindly into what could otherwise 
be a thoughtless bailout. 

f 

COMMENDING THE EFFORTS OF 
THE REVEREND JESSE JACKSON 

Mr. DORGAN. Mr. President, I would 
like to take this opportunity to join all 
Americans in expressing my profound 
relief at the safe return of Sergeant 
Andrew Ramirez, Sergeant Christopher 
Stone, and Specialist Steven Gonzales 
from captivity in the Federal Republic 
of Yugoslavia. 

I was necessarily absent from the 
Senate this morning in order to attend 
a technology conference in my home 
State of North Dakota. Had I been 
present, I would have gladly joined 92 
of my colleagues in commending the 
Reverend Jesse Jackson, and the dele-
gation of religious and political leaders 
he led, for their instrumental efforts in 
securing the release of these three 
Americans. A grateful nation owes 
them its gratitude. 

f 

MESSAGES FROM THE PRESIDENT 

Messages from the President of the 
United States were communicated to 
the Senate by Mr. Williams, one of his 
secretaries. 

EXECUTIVE MESSAGES REFERRED 

As in executive session the Presiding 
Officer laid before the Senate messages 
from the President of the United 
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