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SENATE—Tuesday, May 25, 1999

The Senate met at 9:30 a.m. and was
called to order by the Honorable
GEORGE V. VOINOVICH, a Senator from
the State of Ohio.

The PRESIDING OFFICER. This
morning we are privileged to have with
us a guest Chaplain, Dr. Ronnie W.
Floyd, of the First Baptist Church,
Springdale, AR.

Pastor Floyd.

PRAYER

The guest Chaplain, Dr. Ronnie W.
Floyd, First Baptist Church, Spring-
dale, AR, offered the following prayer:

Let us pray together.

Holy God, I thank You that Your
Word says in Romans 13:1, “For there
is no authority except from God, and
those which exist are established by
God.” I am thankful the authority
granted to these Senators today has
not been granted simply by their con-
stituencies but, most of all, that au-
thority is given by You.

Therefore, O God, the responsibility
is so great upon these men and women
today. Every decision that is made has
such a great impact all across the
world.

So Lord, I ask for the Holy Spirit of
God to empower these leaders in their
decisionmaking today. May the Word
of God be their source of authority.
May the Lord Jesus Christ be the only
One they desire to please. May the peo-
ple they represent in this country,
whether rich or poor, male or female,
or whatever race they may represent,
be the beneficiaries of godly, holy, de-
cisionmaking today.

O Father, America needs spiritual re-
vival, reformation, and awakening. So
God, in the name of Your son, Jesus
Christ, we close this prayer, asking
You and believing in You to send a
spiritual revival to our Nation that
would change lives, renew churches, re-
store and refresh family relationships,
provide hope to every American and,
most of all, give You glory. Amen.

——————

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore [Mr. THURMOND].

The legislative clerk read the fol-
lowing letter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, May 25, 1999.
To the Senate:

Under the provisions of rule I, section 3, of
the Standing Rules of the Senate, I hereby
appoint the Honorable GEORGE V. VOINOVICH,

a Senator from the State of Ohio, to perform
the duties of the Chair.
STROM THURMOND,
President pro tempore.
Mr. VOINOVICH thereupon assumed
the chair as Acting President pro tem-
pore.

————

RECOGNITION OF THE ACTING
MAJORITY LEADER

The ACTING PRESIDENT pro tem-
pore. The Senator from New Hamp-
shire.

Mr. SMITH of New Hampshire. Mr.
President, I yield to the distinguished
Senator from Arkansas.

The ACTING PRESIDENT pro tem-
pore. The Senator from Arkansas.

Mr. HUTCHINSON. Mr. President, I
thank the Senator for yielding.

————

DR. RONNIE W. FLOYD, GUEST
CHAPLAIN

Mr. HUTCHINSON. Mr. President, I
take a moment to express my apprecia-
tion to our guest Chaplain, Pastor Ron-
nie Floyd, Pastor of the First Baptist
Church, Springdale, AR, who led the
Senate in our opening prayer today.
Chaplain Ogilvie was gracious enough
to allow Pastor Floyd to lead us in
prayer.

Pastor Floyd has been a dear friend
of mine for many years; he has had a
tremendous impact upon my family
and my children. I have a son and
daughter-in-law who today still wor-
ship in his church and have been great-
ly impacted by his ministry. Pastor
Floyd has a national television min-
istry and has touched lives all across
this country. It is a great privilege
today to have him in our Nation’s Cap-
itol ministering to us in the Senate.

I thank the Chair. I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from New Hamp-
shire.

———

SCHEDULE

Mr. SMITH of New Hampshire. Mr.
President, the leader has asked me to
make a couple of announcements this
morning.

The Senate, of course, will resume
consideration of the defense authoriza-
tion bill, and under the previous order
the Senate will debate several amend-
ments with the votes on those amend-
ments occurring in a stacked sequence
beginning at 2:15 today. Therefore, Sen-
ators can expect at least three votes
occurring at 2:15 this afternoon. It is
the intention of the majority leader to
complete action on this bill as early as

possible this week, and therefore Sen-
ators can expect busy sessions each day
and evening.

I thank my colleagues for their at-
tention to this matter.

———

RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
leadership time is reserved.

———

NATIONAL DEFENSE AUTHORIZA-
TION ACT FOR FISCAL YEAR 2000

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senate will now resume consideration
of S. 1059, which the clerk will report.

The legislative assistant read as fol-
lows:

A Dbill (S. 1059) to authorize appropriations
for fiscal year 2000 for military activities of
the Department of Defense, for military con-
struction, and for defense activities of the
Department of Energy, to prescribe per-
sonnel strengths for such fiscal year for the
Armed Forces, and for other purposes.

Pending:

Roberts/Warner amendment No. 377,
to express the sense of the Senate re-
garding the legal effect of the new
Strategic Concept of NATO (the docu-
ment approved by the Heads of State
and Government participating in the
meeting of the North Atlantic Council
in Washington, D.C., on April 23 and 24,
1999).

Warner amendment No. 378 (to
Amendment No. 377), to require the
President to submit to the Senate a re-
port containing an analysis of the po-
tential threats facing NATO in the
first decade of the next millennium,
with particular reference to those
threats facing a member nation or sev-
eral member nations where the com-
mitment of NATO forces will be ‘“‘out of
area’’, or beyond the borders of NATO
member nations.

Wellstone amendment No. 380, to ex-
pand the list of diseases presumed to be
service-connected for radiation-exposed
veterans.

Wellstone amendment No. 381, to re-
quire the Secretary of Defense to pro-
vide information and technical guid-
ance to certain foreign nations regard-
ing environmental contamination at
United States military installations
closed or being closed in such nations.

Wellstone amendment No. 382, to re-
quire the Secretary of Health and
Human Services to provide Congress
with information to evaluate the out-
come of welfare reform.

Specter amendment No. 383, to direct
the President, pursuant to the United

e This “bullet” symbol identifies statements or insertions which are not spoken by a Member of the Senate on the floor.
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States Constitution and the War Pow-
ers Resolution, to seek approval from
Congress prior to the introduction of
ground troops from the United States
Armed Forces in connection with the
present operations against the Federal
Republic of Yugoslavia or funding for
that operation will not be authorized.

Roth amendment No. 388, to request
the President to advance the late Rear
Adm. (retired) Husband E. Kimmel on
the retired list of the Navy to the high-
est grade held as Commander in Chief,
United States Fleet, during World War
II, and to advance the late Maj. Gen.
(retired) Walter C. Short on the retired
list of the Army to the highest grade
held as Commanding General, Hawai-
ian Department, during World War II,
as was done under the Officer Per-
sonnel Act of 1947 for all other senior
officers who served in positions of com-
mand during World War II.

PRIVILEGE OF THE FLOOR

Mr. SMITH of New Hampshire. Mr.
President, I ask unanimous consent
that Maj. Clint Crosier, an Air Force
fellow in my office, be granted floor
privileges throughout the proceedings
on the fiscal year 2000 authorization
and appropriations bills.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

(The remarks of Mr. SMITH of New
Hampshire pertaining to the submis-
sion of S.J. Res. 25 are located in to-
day’s RECORD under ‘‘Statements on In-
troduced Bills and Joint Resolutions.’’)

AMENDMENT NO. 388

The ACTING PRESIDENT pro tem-
pore. Under the previous order, there
will be 30 minutes of debate, equally di-
vided, with an additional 10 minutes
under the control of the Senator from
Texas, Senator GRAMM, relative to the
Roth amendment No. 388.

Mr. ROTH. I yield 5 minutes to the
distinguished Senator from Massachu-
setts.

The ACTING PRESIDENT pro tem-
pore. The Senator from Massachusetts.

Mr. KENNEDY. Mr. President, I
strongly support this amendment,
which will at long last restore the rep-
utations of two distinguished military
officers who were unfairly scapegoated
for the surprise attack on Pearl Harbor
by Japan at the beginning of World
War II—Admiral Husband E. Kimmel of
the United States Navy and General
Walter C. Short of the United States
Army.

This amendment gives us an oppor-
tunity to correct a serious wrong in the
history of that war. Admiral Kimmel
and General Short were the Navy and
Army commanders at Pearl Harbor
during the attack on December 7, 1941.
Despite their loyal and distinguished
service, Admiral Kimmel and General
Short were unfairly singled out for
blame for the nation’s lack of prepara-
tion for that attack and the catas-
trophe that took place.
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Justice for these men is long over-
due. Wartime investigations of the at-
tack on Pearl Harbor concluded that
our fleet in Hawaii under the command
of Admiral Kimmel and our land forces
under the command of General Short
had been properly positioned, given the
information they had received, and
that their superior officers had not
given them vital intelligence that
could have made a difference, perhaps
all the difference, in America’s pre-
paredness for the attack. These conclu-
sions of the wartime investigations
were kept secret, in order to protect
the war effort. Clearly, there is no
longer any justification for ignoring
these facts.

I first became interested in this issue
when I received a letter last fall from a
good friend in Boston who for many
yvears has been one of the pre-eminent
lawyers in America, Edward B. Hanify.
As a young Navy lawyer and Lieuten-
ant J.G. in 1944, Mr. Hanify was as-
signed as counsel to Admiral Kimmel.

As Mr. Hanify told me, he is probably
one of the few surviving people that
heard Kimmel’s testimony before the
Naval Court of Inquiry. He accom-
panied Admiral Kimmel when he testi-
fied before the Army Board of Inves-
tigation, and he later heard substan-
tially all the testimony in the lengthy
Congressional investigation of Pearl
Harbor that followed by the Roberts
Commission. In the 50 years since then,
Mr. Hanify has carefully followed all
subsequent developments on the Pearl
Harbor catastrophe and the allocation
of responsibility for that disaster.

I would like to quote a few brief para-
graphs from Mr. Hanify’s letter of last
September, because it eloquently sum-
marizes the overwhelming case for long
undue justice for Admiral Kimmel. Mr
Hanify writes:

The odious charge of ‘‘dereliction of duty”’
made by the Roberts Commission was the
cause of almost irreparable damage to the
reputation of Admiral Kimmel, despite the
fact that the finding was later repudiated
and found groundless.

I am satisfied that Admiral Kimmel was
subject to callous and cruel treatment by his
superiors who were attempting to deflect the
blame ultimately ascribed to them, particu-
larly on account of their strange behavior on
the evening of December 6th and morning of
December 7th in failing to warn the Pacific
Fleet and the Hawaiian Army Department
that a Japanese attack on the United States
was scheduled for December Tth, and that
intercepted intelligence indicated that Pearl
Harbor was a most probable point of attack.
Washington had this intelligence and knew
that the Navy and Army in Hawaii did not
have it, or any means of obtaining it.

Subsequent investigation by both services
repudiated the ‘‘dereliction of duty’ charge.
In the case of Admiral Kimmel, the Naval
Court of Inquiry found that his plans and dis-
positions were adequate and competent in
light of the information which he had from
Washington—adequate and competent in the
light of the information he had from Wash-
ington.

Mr. Hanify concludes:
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The proposed legislation provides some
measure of remedial Justice to a conscien-
tious officer who for years unjustly bore the
odium and disgrace associated with the Pearl
Harbor catastrophe.

I have also heard from the surviving
son of Admiral Kimmel. He and others
in his family have fought for over half
a century to restore their father’s
honor and reputation. As Edward Kim-
mel wrote:

Justice for my father and Major General
Short is long overdue. It has been a long
hard struggle by the Kimmel and Short fami-
lies to get to this point.

No public action can ever fully atone
for the injustice suffered by these two
officers. But the Senate can do its part
by acting now to correct the historical
record, and restore the distinguished
reputations of Admiral Kimmel and
General Short.

I commend Senator BIDEN and Sen-
ator ROTH for their leadership on this
amendment, and I urge the Senate to
support it, and I ask unanimous con-
sent that Mr. Hanify’s letter be printed
in the RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

Hon. EDWARD M. KENNEDY,
Russell Senate Office Building,
Washington, DC.

DEAR SENATOR KENNEDY: I am advised that
a Resolution known as the Roth/Biden Reso-
lution has been introduced in the Senate and
that it has presently the support of the fol-
lowing Senators: Roth; Biden; Helms; Thur-
mond; Inouye; Stevens; Specter; Hollings;
Faircloth; Cochran and McCain. The sub-
stance of the Resolution is to request the
President to advance the late Rear Admiral
Husband E. Kimmel to the grade of Admiral
on the retired list of the Navy and to ad-
vance the late Major General Walter C.
Short to the grade of Lieutenant General on
the retired list of the Army.

Admiral Kimmel at the time of Pearl Har-
bor was Commander in Chief of the Pacific
Fleet then based in Pearl Harbor and Gen-
eral Short was the Commanding General of
the Hawaiian Department of the Army.

The reason for my interest in this Resolu-
tion is as follows: In early 1944 when I was a
Lieutenant j.g. (U.S.N.R.) the Navy Depart-
ment gave me orders which assigned me as
one of counsel to the defense of Admiral
Kimmel in the event of his promised court
martial. As a consequence, I am probably
one of the few living persons who heard the
testimony before the Naval Court of Inquiry,
accompanied Admiral Kimmel when he testi-
fied before the Army Board of Investigation
and later heard substantially all the testi-
mony before the members of Congress who
carried on the lengthy Congressional inves-
tigation of Pearl Harbor. In the intervening
fifty years I have followed very carefully all
subsequent developments dealing with the
Pearl Harbor catastrophe and the allocation
of responsibility for that disaster.

On the basis of this experience and further
studies over a fifty year period I feel strong-
ly:
(1) That the odious charge of ‘‘dereliction
of duty” made by the Roberts Commission
was the cause of almost irreparable damage
to the reputation of Admiral Kimmel despite
the fact that the finding was later repudi-
ated and found groundless;
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(2) T am satisfied that Admiral Kimmel was
subject to callous and cruel treatment by his
superiors who were attempting to deflect the
blame ultimately ascribed to them, particu-
larly on account of their strange behavior on
the evening of December 6th and morning of
December 7th in failing to warn the Pacific
Fleet and the Hawaiian Army Department
that a Japanese attack on the United States
was scheduled for December 7th at 1:00 p.m.
Washington time (dawn at Pearl Harbor) and
that intercepted intelligence indicated that
Pearl Harbor was a most probable point of
attack; (Washington had this intelligence
and knew that the Navy and Army in Hawaii
did not have it or any means of obtaining it).

(3) Subsequent investigations by both serv-
ices repudiated the ‘‘dereliction of duty”
charge and in the case of Admiral Kimmel
the Naval Court of Inquiry found that his
plans and dispositions were adequate and
competent in light of the information which
he had from Washington.

The proposed legislation provides some
measure of remedial Justice to a conscien-
tious officer who for years unjustly bore the
odium and disgrace associated with the Pearl
Harbor catastrophe. You may be interested
to know that a Senator from Massachusetts,
Honorable David I. Walsh then Chairman of
the Naval Affairs Committee, was most ef-
fective in securing legislation by Congress
which ordered the Army and Navy Depart-
ments to investigate the Pearl harbor dis-
aster—an investigation conducted with all
the ‘‘due process’ safeguards for all inter-
ested parties not observed in other investiga-
tions or inquiries.

I sincerely hope that you will support the
Roth/Biden Resolution.

Sincerely,
EDWARD B. HANIFY.

The ACTING PRESIDENT pro tem-
pore. Who yields time?

Mr. LEVIN addressed the Chair.

The ACTING PRESIDENT pro tem-
pore. The Senator from Michigan.

Mr. LEVIN. Mr. President, I yield
myself 5 minutes.

On December 7, 1941, when Pearl Har-
bor was attacked by Japan, the com-
manders on the ground were Rear Ad-
miral Kimmel and Major General
Short. Rear Admiral Kimmel was serv-
ing in the grade of admiral as com-
mander in chief of the U.S. Fleet and
commander in chief, U.S. Pacific Fleet.
Major General Short was serving in the
grade of lieutenant general as com-
mander of the U.S. Army Hawaiian De-
partment. Based on their performance
at Pearl Harbor, both officers were re-
lieved of their commands and were re-
turned to their permanent ranks of
rear admiral and major general on De-
cember 16, 1941.

The duty performance of Rear Admi-
ral Kimmel and Major General Short
has been the subject of numerous mili-
tary, governmental, and congressional
inquiries since that time. The most re-
cent examination was by Under Sec-
retary of Defense Edwin Dorn in 1995.

The Defense Department, after re-
viewing all of these inquiries, has con-
cluded that posthumous advancement
in rank is not appropriate. In short, in
this 1995 review, the Department of De-
fense concluded that Admiral Kimmel
and General Short, as commanders on
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the scene, were responsible and ac-
countable for the actions of their com-
mands. Accountability as commanders
is a core value in our Armed Forces.

Rear Admiral Kimmel’s and Major
General Short’s superiors at the time
determined that their service was not
satisfactory and relieved them of their
commands and returned them to their
permanent grades. We should not, in
my judgment, some 57 years later, sub-
stitute the judgment of a political
body—the Congress—for what was es-
sentially a military decision by the ap-
propriate chain of command at the
time.

Those who were in the best position
to characterize their service have done
so. Their superiors concluded that Rear
Admiral Kimmel and Major General
Short did not demonstrate the judg-
ment required of people who serve at
the three- and four-star level. I do not
believe that this political body should
now attempt to reverse that decision
made by the chains of command in our
military service. So I join the chair-
man of the Armed Services Committee
in opposing this amendment.

I also note the letter from the Sec-
retary of Defense to the then chairman
of our committee, STROM THURMOND,
saying the following:

While Under Secretary of Defense for Per-
sonnel and Readiness, Mr. Edwin Dorn, con-
ducted a thorough review of this issue in
1995. He carefully considered the information
contained in nine previous formal investiga-
tions, visited Pearl Harbor and personally
met with the Kimmel and Short families. His
conclusion was that responsibility for the
Pearl Harbor disaster must be broadly
shared, but that the record does not show
that advancement of Admiral Kimmel and
General Short on the retired list is war-
ranted.

I appreciate the fact that the over-
whelming consensus of the organizations and
personnel mentioned in your Iletter rec-
ommend exoneration of Admiral Kimmel and
General Short. Absent significant new infor-
mation, however, I do not believe it appro-
priate to order another review of this mat-
ter.

Ed Dorn and I both agree that responsi-
bility for this tragic event in American his-
tory must be broadly shared, yet I remain
confident in the findings that Admiral Kim-
mel and General Short remain accountable
in their positions as leaders.

To highlight very briefly the findings
of the Under Secretary of Defense in
the Dorn report, referred to by the Sec-
retary of Defense, I will quote three or
four of the findings.

Finding 1:

Responsibility for the Pearl Harbor dis-
aster should not fall solely on the shoulders
of Admiral Kimmel and General Short; it
should be broadly shared.

Finding 2:

To say that responsibility is broadly
shared is not to absolve Admiral Kimmel and
General Short of accountability.

Military command is unique. A com-
mander has plenary responsibility for the
welfare of the people under his or her com-
mand, and is directly accountable for every-
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thing the unit does or fails to do. . . . Com-
mand at the three- and four-star level in-
volves daunting responsibilities. Military of-
ficers at that level operate with a great deal
of independence. They must have extraor-
dinary skill, foresight and judgment, and a
willingness to be accountable for things
about which they could not possibly have
personal knowledge. . . .

It was appropriate that Admiral Kimmel
and General Short be relieved.

Then he goes into the information
that he had.

I yield myself
minute.

The PRESIDING OFFICER (Mr. AL-
LARD). The Senator may continue.

Mr. LEVIN. Mr. President, finally in
finding 3, the Dorn report says:

The official treatment of Admiral Kimmel
and General Short was substantively tem-
perate and procedurally proper.

Then finally:

There is not a compelling basis for advanc-
ing either officer to a higher grade.

Their superiors concluded that Admiral
Kimmel and General Short did not dem-
onstrate the judgment required of people
who serve at the three- and four-star level.

* * * * *

In sum, I cannot conclude that Admiral
Kimmel and General Short were victims of
unfair official actions and thus I cannot con-
clude that the official remedy of advance-
ment on the retired list [is] in order.

Mr. President, I ask unanimous con-
sent that portions of the Dorn report
and the Secretary of Defense letter in
opposition to the advancement of these
two gentlemen be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[Memorandum for the Deputy Secretary of

Defense]
ADVANCEMENT OF REAR ADMIRAL KIMMEL AND
MAJOR GENERAL SHORT

1. Responsibility for the Pearl Harbor dis-
aster should not fall solely on the shoulders
of Admiral Kimmel and General Short; it
should be broadly shared.

2. To say that responsibility is broadly
shared is not to absolve Admiral Kimmel and
General Short of accountability.

3. The official treatment of Admiral Kim-
mel and General Short was substantively
temperate and procedurally proper.

There is not a compelling basis for advanc-
ing either officer to a higher grade.

His nomination is subject to the advice and
consent of the Senate. A nominee’s errors
and indiscretions must be reported to the
Senate as adverse information.

In sum, I cannot conclude that Admiral
Kimmel and General Short were victims of
unfair official actions and thus I cannot con-
clude that the official remedy of advance-
ment to the retired list in order. Admiral
Kimmel and General Short did not have all
the resources they felt necessary. Had they
been provided more intelligence and clearer
guidance, they might have understood their
situation more clearly and behaved dif-
ferently. Thus, responsibility for the mag-
nitude of the Pearl Harbor disaster must be
shared. But this is not a basis for contra-
dicting the conclusion, drawn consistently
over several investigations, that Admiral
Kimmel and General Short committed errors

just 1 additional
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of judgment. As commanders, they were ac-
countable.
THE SECRETARY OF DEFENSE,
Washington, DC, November 18, 1997.
Hon. STROM THURMOND,
Chairman, Committee on Armed Services,
U.S. Senate, Washington, DC.

DEAR MR. CHAIRMAN: Thank you for your
interest in exonerating the names of Admiral
Kimmel and General Short. In the years
since the fateful events at Pearl Harbor
there have been numerous formal investiga-
tions of the events leading up to the attack,
including sharp debate over our state of
readiness at the time.

While Under Secretary of Defense for Per-
sonnel and Readiness, Mr. Edwin Dorn con-
ducted a thorough review of this issue in
1995. He carefully considered the information
contained in nine previous formal investiga-
tions, visited Pearl Harbor and personally
met with the Kimmel and Short families. His
conclusion was that responsibility for the
Pearl Harbor disaster must be broadly
shared, but that the record does not show
that advancement of Admiral Kimmel and
General Short on the retired list is war-
ranted.

I appreciate the fact that the over-
whelming consensus of the organizations and
personnel mentioned in your letter rec-
ommend exoneration of Admiral Kimmel and
General Short. Absent significant new infor-
mation, however, I do not believe it appro-
priate to order another review of this mat-
ter.

Ed Dorn and I both agree that responsi-
bility for this tragic event in American his-
tory must be broadly shared, yet I remain
confident in the findings that Admiral Kim-
mel and General Short remain accountable
in their positions as leaders.

Sincerely,
BILL COHEN.

Mr. ROTH. Mr. President, I yield my-
self 4 minutes.

I rise to address the Kimmel-Short
resolution which I and Senators BIDEN,
THURMOND, and KENNEDY introduced to
redress a grave injustice that haunts us
from World War II.

That injustice was the scapegoating
of Admiral Kimmel and General Short
for the success of the disastrous Pearl
Harbor attack. This unjust
scapegoating was given unjust perma-
nence when these two officers were not
advanced on the retirement list to
their highest ranks of wartime com-
mand, an honor that was given to every
other senior commander who served in
wartime positions above his regular
grade.

Our amendment is almost an exact
rewrite of Senate Joint Resolution 19,
that benefits from the support of 23 co-
sponsors. It calls for the advancement
on the retirement lists of Kimmel and
Short to the grades of their highest
wartime commands—as was done for
every other officer eligible under the
Officer Personnel Act of 1947.

Such a statement by the Senate
would do much to remove the stigma of
blame that so unfairly burdens the rep-
utation of these two officers. It is a
correction consistent with our military
tradition of honor.

Allow me to review some key facts
about this issue.
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First, it is a fact that Kimmel and
Short were the only two World War II
officers eligible under the Officer Per-
sonnel Act of 1947 for advancement on
the retired list who were not granted
such advancement. No other officer or
official paid a price for their role in the
Pearl Harbor disaster. That fact alone
unfairly perpetuates the scapegoating
they endured for the remainder of their
lives.

Second, there have been no less than
nine official investigations on this
matter over the last five decades. They
include the 1944 Naval Court of Inquiry
which completely exonerated Admiral
Kimmel and the 1944 Army Pearl Har-
bor Board who found considerable fault
in the War Department—General
Short’s superiors. These investigations
include that conducted by a 1991 Board
for the Correction of Military Records
which recommended General Short’s
advancement on the retired list.

I can think of few issues of this na-
ture that have been as extensively in-
vestigated and studied as the Pearl
Harbor matter. Nor can I think of a se-
ries of studies conducted over five dec-
ades where conclusions have been so re-
markably consistent.

They include, first, the Hawaiian
commanders were not provided vital
intelligence they needed and that was
available in Washington prior to the
attack on Pearl Harbor.

Second, the disposition of forces in
Hawaii were proper and consistent with
the information made available to Ad-
miral Kimmel and General Short.

Third, these investigations found
that the handling of intelligence and
command responsibilities in Wash-
ington were characterized by inepti-
tude, limited coordination, ambiguous
language, and lack of clarification fol-
lowup.

Fourth, these investigations found
that these failures and shortcomings of
the senior authorities in Washington
contributed significantly, if not pre-
dominantly, to the success of the sur-
prise attack on Pearl Harbor.

The PRESIDING OFFICER. The 4
minutes have expired.

Mr. ROTH. Mr. President, I yield the
floor.

Mr. GRAMM addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Texas.

Mr. GRAMM. Mr. President, I under-
stand under the previous order I have
10 minutes.

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. GRAMM. Mr. President, I have
the highest regard for Senator ROTH,
our distinguished chairman of the Fi-
nance Committee. One can tell by
looking at all the books on his desk
that he has done considerable research
in this area. I have not done similar re-
search in this area. But this is an issue
that I have followed for my period of
service in Congress, and I have followed
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it in part because of an interest in it,
and in part because of my interest in
the efforts of Dr. Samuel Mudd to ex-
onerate his name from the role that he
is alleged to have played and in fact
was convicted of playing in the post-as-
sassination activities related to Presi-
dent Lincoln.

But I have come to the floor today to
oppose this amendment because I
strongly object to Congress getting
into the business of rewriting history.

This is an old issue. There has been a
lot of talk over the years about Admi-
ral Kimmel and about General Short,
and about the facts in the wake of the
greatest military disaster in American
history at Pearl Harbor. And there is
no question about the fact that we
were asleep on December 7th of 1941.
There is no question about the fact
that Kimmel and Short had a great
shortcoming in that they did not talk
to each other and put together the in-
formation they had. But there is prob-
ably no question about the fact that in
the wake of that disaster, there was an
effort to put the blame on someone. It
is also true that subsequent studies
have concluded there was broad culpa-
bility.

But here is the point I want to make.
We have a Board for the Correction of
Military Records. We have an on-going
process within the Department of De-
fense to reevaluate decisions that have
been made. This decision about Kim-
mel and Short bubbled all the way up
to President Bush, who as you know,
was the youngest naval aviator in
American history in World War II.

President Bush decided to let con-
temporaries be the judge of historical
events, and so he made the decision not
to override the decision of military
leaders at the time of Pearl Harbor.

We had another review that ended on
December 15th of 1995. That review was
headed by Under Secretary of Defense
for Personnel and Readiness, Edwin S.
Dorn. Dorn concluded that, while it
was clear that there was broad culpa-
bility, there was not sufficient evi-
dence available now to override the
previous decision, which did not in-
clude court-martial of these two mili-
tary leaders; it simply included retir-
ing them at their permanent rank
rather than their temporary rank.

Some of you will remember this issue
because we went through it with a
four-star admiral when there were
questions about the abuse of women on
his watch in the Navy. Some of you
will remember that we actually had to
cast a vote in that case. The issue was
whether he should retire at his perma-
nent rank, which was a two-star admi-
ral, or as a four-star admiral. We had a
very close vote on the decision to allow
him to retire with his four-star rank,
which he held on the day he left the
military.

It is true that normally, military
flag officers are allowed to retire above
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their permanent rank to the higher
temporary rank held on the day they
are severed from the military. But that
is not always the case, and it is nor-
mally done as an indication that they
have provided excellent service.

It was not an extraordinary thing in
the wake of Pearl Harbor to, No. 1, re-
tire the two officers in charge and, No.
2, retire them at their permanent rank
rather than elevating their rank upon
retirement.

I urge my colleagues, with all due re-
spect to Senator ROTH, to let history
be the judge of what happened at Pearl
Harbor. We have a process within the
Defense Department where rec-
ommendations can be made, where
facts can be gathered on an objective
basis, where the review can come up to
the level of the Secretary of Defense
and then come to the President, if nec-
essary, to make a final decision. Presi-
dent Bush refused to override the judg-
ment of history. The Clinton adminis-
tration, through Under Secretary Dorn,
has refused to override the judgment of
history.

Now, there is no doubt about the fact
that Senator ROTH believes he is suffi-
ciently knowledgeable about this case
to override the judgment of history
here. But I ask the other 99 Members of
the Senate, are we sufficiently in-
formed? Do we want to set a precedent
here or build on precedents, bad prece-
dents in my opinion, that have been set
in the past, of trying to write history
on the floor of the Senate? I think we
need to leave it to the official process.
We need to leave it to historians to
make these judgments.

I have been personally involved now
for several years with the Dr. Mudd
case. What has happened in that case is
that Dr. Mudd has many influential
heirs and they have set a goal of exon-
erating him. We now have gone
through this extraordinary process
where we literally are on the verge of
making a decision, where the Federal
courts have gotten involved, not on the
issue of whether Dr. Mudd was guilty.
Having met John Wilkes Booth three
times, being a physician whose job it
was to recognize traits in people, he
supposedly treated John Wilkes Booth
and never recognized him. Contem-
poraries at the time said no. As a re-
sult, they sent him to prison. He was
later pardoned due to some of the good
work he did in prison. Never again in
his lifetime did he challenge the judg-
ment. But yet now we are on the verge
of having, because of the political in-
fluence of that family, a decision in the
Defense Department to override his-
tory.

I think we make a mistake by doing
that. In this case, we have had a judg-
ment by President Bush, a naval avi-
ator, a hero of the very war where this
decision was made, who decided not to
rewrite history.

I think we should not decide to re-
write history here today. I think this
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amendment is well intended and based
on tremendous research and on a great
deal of fact. The point is, we are not
the body that should be making this
judgment. There is a process underway.
That process has come to the level of
the President once; it has come to the
level of the Under Secretary of Defense
once; and in both cases, they have said
they would allow the judgment of his-
tory to stand.

It is not as if these two military lead-
ers were court-martialed. They were
simply retired, something that happens
every day in the military. And they
were retired at their permanent rank,
which is not ordinary but it is cer-
tainly not extraordinary.

What should be extraordinary is that
retirement at temporary rank ought to
be a reward for conspicuous service.
And while each of us can make our
judgment about history that occurred
in 1941, almost 58 years ago, I do not
believe we have the ability, nor do I be-
lieve we have the moral authority as a
political body, to go back and rewrite
history. I ask my colleagues to oppose
this amendment.

I yield back the remainder of my
time.

Mr. ROTH. Mr. President, I yield my-
self 2 minutes.

We are not rewriting history. We are
merely correcting the record. Just let
me point out that the Dorn report,
which has been mentioned time and
again by those in opposition, specifi-
cally concluded that responsibility for
the Pearl Harbor disaster should not
fall solely on the shoulders of Admiral
Kimmel and General Short; it should
be broadly shared. Let me emphasize
that: It should be broadly shared. In
other words, there were others respon-
sible, primarily in Washington. To
place the blame on these two gentle-
men, who had distinguished military
careers, is wrong and is unfair. I be-
lieve we have a responsibility, a duty,
to recommend to the President action
that corrects this unfortunate misdeed.

In making this decision, let me point
out that a number of endorsements of
my resolution have been received from
senior retired officers of the highest
rank. For example, Arleigh Burke sent
a letter in which he concluded that:

It is my considered judgment that when all
the circumstances are considered that you
should approve this posthumous promotion
and recommend it to the President.

The record is clear that important infor-
mation, available to the Chief of Naval Oper-
ations in Washington, was never made avail-
able to Admiral Kimmel in Hawaii.

Lastly, the Naval Court of Inquiry, which
exonerated Admiral Kimmel, concluded that
his military decisions were proper based on
the information available to him.

Let me now refer to a letter we re-
ceived from several distinguished mem-
bers of the Navy: Thomas Moorer, Ad-
miral, U.S. Navy; former Chairman,
Joint Chiefs of Staff, William J. Crowe,
Admiral, U.S. Navy; J.L. Holloway, Ad-
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miral, U.S. Navy; Elmo Zumwalt, Ad-
miral, U.S. Navy. They wrote:

We ask that the honor and reputations of
two fine officers who dedicated themselves
to the service of their country be restored.
Admiral Husband Kimmel and General Wal-
ter Short were singularly scapegoated as re-
sponsible for the success of the Japanese at-
tack on Pearl Harbor December 7, 1941. The
time is long overdue to reverse this inequity
and treat Admiral Kimmel and [G]eneral
Short fairly and justly. The appropriate ve-
hicle for that is the current Roth-Biden Res-
olution.

Mr. President, I yield back the re-
mainder of my time.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. WARNER. Mr. President, last
night the distinguished Senator ROTH
and I had an extensive debate on this
issue, and we are basically covering
much of the same ground this morning.
I repeat, I just got off the phone with
the Secretary of Defense Bill Cohen,
his predecessor, Bill Perry.

The Dorn report went through this
whole case very carefully.

I recited the list of some nine tribu-
nals, including the Congress of the
United States, that reviewed this mat-
ter, and certainly did not reach any
conclusion that the action to which my
good friend and colleague, the Senator
from Delaware, asks the Senate to do
today.

I associate myself with the remarks
of our colleague from Texas.

But it is interesting. This is very ex-
tensive research performed by our col-
league. I took the liberty of taking the
book last night and going home to read
it, which is a summary of the congres-
sional hearings. What I find interesting
is that the Congress absolutely put for-
ward some of the most distinguished
Members of the House and the Senate
to form the Joint Committee on the In-
vestigation of the Pearl Harbor Attack:
Alben Barkley, Senator from Kentucky
was the chairman; Jere Cooper, Rep-
resentative from Tennessee, was the
Vice Chairman. On the Senate side,
just look at the names of the individ-
uals. Based on my own not personal
knowledge but study of their careers in
the Senate, they certainly were viewed
as among the giants of the Senate dur-
ing that critical period in history of
World War II: Walter F. George, Sen-
ator from Georgia; Scott Lucas, Sen-
ator from Illinois; Owen Brewster, Sen-
ator from Maine; Homer Ferguson,
Senator from Michigan. They were the
elderly statesmen, the leaders of the
Senate.

In their report, this is what the Com-
mittee on the Investigation of the
Pearl Harbor Attack found. I refer to
page 252. It says:

‘“‘Specifically, the Hawaiian com-
mands failed” to do the following. By
‘“‘the Hawaiian commands,” of course,
they are referring to the Naval com-
mand under Admiral Kimmel and the
Army command under General Short:
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(a) To discharge their responsibilities in
the light of the warnings received from
Washington, other information possessed by
them, and the principle of command by mu-
tual cooperation.

The record astonishingly shows that
these two senior officers, located on
the principal islands of Hawaii, just did
not collaborate together and share in-
formation and ideas as to how best to
plan for the defense of the men and
women of the Armed Forces, our inter-
est in the islands at that time, and the
critical assets; namely, Naval ships and
aircraft that were located at that for-
ward deployed area.

(b) To integrate and coordinate the facili-
ties for defense and to alert properly the
Army and Navy establishments in Hawaii,
particularly in the light of the warnings and
intelligence available to them during the pe-
riod November 27 to December 7, 1941.

(c) To effect liaison on a basis designed to
acquaint each of them with the operations of
the other, which was necessary to their joint
security, and to exchange fully all signifi-
cant intelligence.

I am going to repeat that—failure to
exchange between the two of them and
with their subordinant significant in-
telligence.

(d) To maintain a more effective reconnais-
sance within the limits of their equipment.

(e) To effect a state of readiness through-
out the Army and Navy establishments de-
signed to meet all possible attacks.

(f) To employ the facilities, materiel, and
personnel at their command, which were ade-
quate at least to have greatly minimized the
effects of the attack, in repelling the Japa-
nese raiders.

(g) To appreciate the significance of intel-
ligence and other information available to
them.

In fairness, I will read another find-
ing, and that is:

The errors made by the Hawaiian com-
mands were errors of judgment and not
derelictions of duty.

Had there been dereliction of duty,
these two men would have been court-
martialed. But that was the decision
made by the President of the United
States, two successive Presidents—
Roosevelt and Truman—not to do that.
But they found them guilty of errors of
judgment.

What we are asked to do is to put
this body on notice that we are revers-
ing the findings of the distinguished bi-
partisan panel of Senators and Mem-
bers of the House of Representatives
after taking all of this factual evidence
into consideration. Look at the volu-
minous factual situation.

I asked my good friend last night:
Are there any new facts on which the
Senate could have as a predicate the
changing of this decision of the joint
congressional committee? And, quite
candidly, my colleague from Delaware
said no.

Just to bring to the attention of the
Senate one other part in this report, it
states on page 556:

The commanding officers in Hawaii had a
particular responsibility for the defense of
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the Pacific Fleet and the Hawaiian coastal
frontier. This responsibility they failed to
discharge.

I repeat, Mr. President, ‘‘This respon-
sibility they failed to discharge.”

The failure of the Washington authorities
to perform their responsibility provides ex-
tenuating circumstances for the failures of
these commanders in the field.

This committee took into consider-
ation that there were other failures but
there were extenuating circumstances
to bring the judgment of this panel to
the conclusion that a court-martial
was not to be held. But they were to be
retired in the grades which they were
in at permanent rank.

In this record is a request by these
two officers to be retired, and the deci-
sion was made not to advance them at
the time of retirement to the higher
grade. That decision was made by indi-
viduals who had fresh of mind the facts
of this case.

For us at this date and time to try to
reverse that, in my judgment, would be
to say to all of the tribunals that
looked at this case—I will recite them
again—the Knox investigation of De-
cember 1941; the Roberts Commission
of January 1941; the Hart investigation
of June 1944; Army Pearl Harbor Board,
October of 1944; Navy Court of Inquiry,
October of 1944; Clark investigation,
September of 1944; Hewitt inquiry, July
of 19456——

The PRESIDING OFFICER (Mr.
SANTORUM). The time of the Senator
from Virginia has expired.

Mr. WARNER. Mr. President, I ask
unanimous consent that the Senator
from Virginia be given an additional 5
minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. WARNER. The Clausen inves-
tigation, September 12, 1945; and, the
joint congressional committee of May
of 1945. It is the joint congressional
committee record—to now, after these
many 50-plus years, g0 back and re-
verse the decisions of all of this work
done by individuals, as the Senator
from Texas pointed out, with the au-
thority to render such judgments
would be to say to them: All of you are
in error for not having done what the
Senator from Delaware requested the
Senate do these 50-plus years later.

I just think that is a very unwise de-
cision. I think the Senator from Dela-
ware has put an awful lot of hard work
into this. I respect him for it. But I
simply cannot support the Senator, nor
can the current Secretary of Defense,
and, indeed, the previous Secretary of
Defense, and others who have looked at
this set of documents previously.

I yield the floor.

Mr. ROTH. Mr. President, I yield 4
minutes to the distinguished senior
Senator from Delaware.

The PRESIDING OFFICER. The Sen-
ator from Delaware is recognized for 4
minutes.
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Mr. BIDEN. Mr. President, let me
begin by thanking my senior colleague,
Senator ROTH, for carrying the load on
this.

As we look forward to Memorial Day
observances this weekend, most of us
will take time to reflect on the honor-
able and noble traditions of our mili-
tary. The amendment sponsored by
myself and my good friends Senator
ROTH, THURMOND, and KENNEDY is an
effort to make sure Congress does its
part to uphold those noble traditions.

Just to highlight two or three points:
First of all, my friend from Virginia
talks about the historical record. The
historical record was made at that
time when history was least likely to
be served in the immediate aftermath
of a national tragedy, and a need for an
explanation that the country yearned
and desired. I am not suggesting those
who conducted the original investiga-
tion had any benevolent intent. I am
suggesting that history is best viewed
with a little bit of distance. There was
not any distance. I just ask everyone
to think about what would happen if
something, God forbid, similarly hap-
pened today and this Senate, this body,
and the administration decided they
needed to investigate something imme-
diately. My overwhelming instinct
tells me there would be a need to find
specific individuals who were respon-
sible in order to satisfy our collective
need for an answer.

I respectfully suggest that that is
what happened here, and I respectfully
suggest, as well, that we should not be
fearful of the truth and we should not
be fearful of going back in this open so-
ciety of ours and not rewriting history,
but setting the facts straight.

Ultimately, it is the President who
must take action, but it is important
that we in the Senate send the message
that the historical truth matters and
that it is never too late to acknowledge
that the government did not treat the
two commanding officers at Pearl Har-
bor on December 7, 1941, fairly.

Here’s how I see it. Admiral Husband
E. Kimmel and General Walter Short
were publicly vilified and never given a
chance to clear their names.

If we lived in a closed society, fearful
of the truth, then there would be no
need for the President to take action.
But we don’t. We live in an open soci-
ety. Eventually, we are able to declas-
sify documents and evaluate our past
based on at least a good portion of the
whole story. I believe sincerely that
one of our greatest strengths as a na-
tion comes from our ability to honor
truth and learn the lessons from our
past.

If we perpetuate the myth that Ad-
miral Kimmel and General Short bear
all of the blame for Pearl Harbor then
we miss the real story. We fail to look
at the readiness shortfalls they were
facing—the lack of adequate reconnais-
sance planes, pilots, spare parts, and



May 25, 1999

maintenance crews. We fail to look at
the flawed intelligence model that was
used—the disconnect between what was
obtained and what got to the com-
manders in the field.

I mention these things in particular
because there are some striking par-
allels to the problems facing today’s
military. Today’s problems are of a dif-
ferent scope and scale, but it is impor-
tant to see the parallels so that we can
accurately judge our progress and our
endemic problems.

The historic record is not flattering
to our government in the case of the
two commanding officers at Pearl Har-
bor and that is why it is our govern-
ment’s responsibility to acknowledge
its mistake. I want to emphasize that
point, because it is important.

In last night’s debate over this
amendment, both those for and against
it agreed on most of the facts. Where
there was disagreement, it seems to
me, was in what to do about the facts.
I believe we should urge the President
to take action, because government ac-
tion in the past shrouded the truth and
scapegoated Kimmel and Short.

I know Senator ROTH and Senator
THURMOND discussed some of the his-
tory last night, so I will just briefly re-
view some of the critical parts.

In 1941, after lifetimes of honorable
service defending this nation and its
values, Admiral Kimmel and General
Short were denied the most basic form
of justice—a hearing by their peers. In-
stead of a proper court-martial, their
ordeal began on December 18th with
the Roberts Commission. A mere 11
days after the devastating attack at
Pearl Harbor, this Commission was es-
tablished to determine the facts.

In this highly charged atmosphere,
the Commission conducted a speedy in-
vestigation, lasting little over a
month. In the process, they denied
both commanders counsel and assured
both that they would not be passing
judgement on their performance. That
assurance was worthless. Instead, the
Commission delivered highly
judgmental findings and then imme-
diately publicized those findings. The
Roberts Commission is the only inves-
tigative body to find these two officers
derelict in their duty and it was this
government that decided to publicize
that false conclusion. As one might ex-
pect, the two commanders were vilified
by a nation at war.

Every succeeding investigation was
clear in finding that there was no dere-
liction of duty. The first of these were
the 1944 Army Board and Navy Court
reviews. Again, it was government ac-
tion that prevented a truthful record
from reaching the public—a decision by
the President. The findings of both of
these bodies that placed blame on oth-
ers than Kimmel and Short were se-
questered and classified.

Fifty-seven years later, such false-
hoods and treatment can no longer be

CONGRESSIONAL RECORD—SENATE

justified by the necessities of war. Rear
Admiral Husband E. Kimmel and Major
General Walter Short were not sin-
gularly to blame for the disastrous
events of Pearl Harbor in 1941. In fact,
every investigation of Admiral Kimmel
and General Short’s conduct highlights
significant failings by their superiors.

This amendment does not involve
any costs, nor does it seek any special
honor or award for these two officers.
It does not even seek to exonerate
them from all responsibility. Instead,
it seeks simple fairness and their equal
treatment. They are the only two eligi-
ble officers from World War II denied
advancement on the retirement lists to
their highest held wartime ranks.

I know my colleague from Virginia is
concerned that there may be a long list
of junior officers who can make similar
claims. It is my understanding that
there was a list of officers from World
War II eligible for advancement under
the Officer Personnel Act of 1947. Ad-
miral Kimmel and General Short were
the only officers on that list that were
denied advancement on the retirement
list.

I want to stress again for all my col-
leagues that this amendment simply
sets the record straight—responsibility
for Pearl Harbor must be broadly
shared. It cannot be broadly shared if
we fail to acknowledge the govern-
ment’s historic role in clouding the
truth, nor if we continue to perpetuate
the myth that Kimmel and Short bear
singular responsibility for the tragic
losses at Pearl Harbor.

These two officers were unjustly stig-
matized by our nation’s failure to treat
them in the same manner with which
we treated their peers. To reverse this
wrong would be consistent with this
nation’s sense of military honor and
basic fairness.

As we honor those who have given
their lives to preserve American ideals
and national interests this coming Me-
morial Day, we must not forget two
brave officers whose true story remains
shrouded and singularly tarnished by
official neglect of the truth.

We introduced this amendment as
S.J. Res. 19 earlier this year and it now
has 23 co-sponsors. As I know Senator
ROTH indicated last night, it has the
support of numerous veterans organiza-
tions and retired Navy flag officers.
These knowledgeable people and about
a quarter of the Senate have already
spoken up on behalf of justice and fair-
ness.

I urge the rest of my colleagues to
join us and support this amendment.

Mr. WARNER addressed the Chair

The PRESIDING OFFICER. The Sen-
ator from Virginia is recognized.

Mr. WARNER. Mr. President, I can-
not accept the basic premise on which
the distinguished Senator from Dela-
ware addresses his case; that is, that
there was a disposition among good
and honest men not to accord fairness,
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equity, and justice to these two indi-
viduals. They were the subject of re-
peated inquiries. As a matter of fact,
the Roberts Commission was headed by
a Supreme Court Justice. Throughout
the whole judicial history, in the com-
mon law of England, which we incor-
porated in our judicial history, speedy
trial is the essence of our justice. The
appellate procedure has to thereafter
proceed with some expedition. You can-
not wait 50-some-plus years to address
an issue such as this. What do you say
to the congressional committee? Do
you dispute the findings of this com-
mittee?

Mr. BIDEN. Yes.

Mr. WARNER. We gave the names of
some of the most revered elder states-
men of this body who presided, such as
Alben Barkley. And, indeed, President
Truman had to address, in 1947, as Sen-
ator ROTH and I covered last night, the
tombstone promotions, which were
given to officers of this category, and
deny them. Truman himself had to
make that decision. So I say to my
good friend, many fair-minded individ-
uals have reviewed this case and have
come up with the determination that
they were not the only ones who had
culpability, but certainly, as I read it,
this commission of the Congress of the
United States found a serious basis for
holding the action and making the de-
cision that they did.

Mr. LEVIN. Mr. President, will the
Senator yield a minute?

Mr. WARNER. I yield such time as
the Senator from Michigan needs.

Mr. LEVIN. Mr. President, let me
just add to what the Senator from Vir-
ginia just said in response to our good
friend from Delaware. What I really
fear, perhaps the most, is the substi-
tution of the judgment of a political
body for the judgment and findings of
the appropriate chain of command. We
are a political body. The chain of com-
mand at the time, which has been re-
viewed by the Defense Department, re-
peatedly made findings and held these
two officers accountable. For us now to
substitute our judgment more than five
decades later for that of the chain of
command, it seems to me, is a very,
very bad precedent in terms of holding
officers accountable for events.

Mr. President, the Department of De-
fense recently reviewed this entire
matter—the so-called Dorn report—and
I have quoted these findings before, but
I will pick out two of them, which
seems to me go to the heart of the mat-
ter.

This is a quote:

To say that responsibility is broadly
shared is not to absolve Admiral Kimmel and
General Short of accountability.

Of course, accountability should be
broadly shared, and maybe it wasn’t as
broadly shared as it should have been,
but the issue is whether or not this ac-
countability, 57 years ago, is going to
be set aside by a political body 57 years
later.



10698

Mr. BIDEN. Will the Senator yield?

Mr. LEVIN. My time is over, but I
will be happy to yield.

Mr. BIDEN. Mr. President,
unanimous consent for 1 minute.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

Mr. BIDEN. Mr. President, this is a
rhetorical question. The report sug-
gested that Generals Marshall and
Stark were also partially responsible.
My point is that the idea that the en-
tirety of the blame, that the children
and the children of the children of
these two men will live forever think-
ing that they were the only two people
responsible for this, is a historical in-
accuracy, unfair, and a blemish that is
not warranted to be carried by the two
proud families whose names are associ-
ated with them. It is as simple as that.

Mr. ROTH addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Delaware.

Mr. ROTH. I ask unanimous consent
for 2 minutes.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

Mr. ROTH. Mr. President, what we
are talking about today is a matter of
justice and fairness, a matter that goes
to the core of our military tradition
and our Nation’s sense of military
honor. Just let me point out once again
the Dorn report says:

Responsibility for the Pearl Harbor dis-
aster should not fall solely on the shoulders
of Admiral Kimmel and General Short. It
should be broadly shared.

Unfortunately, it was not broadly
shared. The only two people who were
singled out for punishment, or not to
be promoted to their wartime rank,
were Admiral Kimmel and General
Short. They were held singularly re-
sponsible for what happened in Pearl
Harbor. That is not fair. That is not
just. Just let me point out that we
have had the essence of the tremendous
number of endorsements we have re-
ceived from senior retired officers of
the highest rank. Once again, I point
out that admiral after admiral—Burke,
Zumwalt, Moorer and Crowe—have
asked that this be corrected. All we
seek today is justice and fairness to
two officers who served their Nation
with excellence.

The PRESIDING OFFICER. All time
has expired.

Mr. WARNER addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Virginia is recognized.

Mr. WARNER. Mr. President, I ask
for 2 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered. The Senator
from Virginia.

Mr. WARNER. Mr. President, the ad-
mirals the Senator enumerated were
ones I had the pleasure of knowing,
serving with several, and for whom I
have a great deal of respect. But I note

I ask
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the absence of any similar number of
Army generals coming forward on be-
half of General Short. Perhaps the Sen-
ator has something in the RECORD. But
I think that silence speaks to authen-
ticate the position that this Senator
and others have taken.

To the very strong, forceful state-
ment of my colleague who said it is im-
plicit that all responsibility for this
tragedy is assigned to these two indi-
viduals, that is not correct. The Dorn
report said it is to be shared. In fact,
General Marshall stepped forward with
courage and accepted publicly, at the
very time this was being examined, his
share of responsibility.

So I say others, indeed, General Mar-
shall and others, stepped forward.

Mr. President, I ask for the yeas and
nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

Mr. ROTH. May I just make a 15-sec-
ond statement?

Mr. WARNER. The Chair has ordered
the yeas and nays?

The PRESIDING OFFICER. Yes.

Mr. WARNER. I say, as a courtesy to
my good friend and others who have
sponsored this, we will not, of course,
move to table.

Mr. ROTH. I point out the Army
Board for Correction of Military
Records, in 1991, recommended that
General Short be restored to his full
wartime rank.

AMENDMENT NO. 377

The PRESIDING OFFICER. All time
has expired. The question now is on the
Roberts amendment. There is an hour
equally divided.

Mr. ROBERTS. Mr. President, I have
had the privilege this year to serve as
the first chairman of the Senate Armed
Services Committee’s Subcommittee
on Emerging Threats and Capabilities.
I would like to recognize Senator WAR-
NER, the chairman of the Armed Serv-
ices Committee, for his vision and fore-
sight in creating this subcommittee to
deal with the nontraditional threats to
U.S. national security.

The Subcommittee on Emerging
Threats and Capabilities was estab-
lished to provide oversight for the De-
partment of Defense’s efforts to
counter new and emerging challenges
to wvital United States interests.
Through a series of hearings and de-
tailed oversight of budget accounts,
the subcommittee highlighted: the pro-
liferation of weapons of mass destruc-
tion; terrorism directed at U.S. targets
both at home and abroad; information
warfare and the protection of our de-
fense information infrastructure; and
trafficking of illegal drugs. The sub-
committee sought to identify the tech-
nology, operational concepts and capa-
bilities we need to deter—and, if nec-
essary—combat these perils.

I would like to briefly highlight the
initiatives included in this bill to ad-
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dress the emerging threats to our na-
tional security:

Protection of our homeland and our
critical information infrastructure are
two of the most serious challenges fac-
ing our Nation today. In the area of
counterterrorism, the bill before the
Senate includes full funding for the
five Rapid Assessment and Initial De-
tection (RAID) teams requested by the
administration, and an increase of $107
million to provide a total of 17 addi-
tional RAID teams in fiscal year 2000.
We have further required the Depart-
ment to establish a central transfer ac-
count for the Department’s programs
to combat terrorism to provide better
visibility and accounting for this im-
portant effort.

We have included an Information As-
surance Initiative to strengthen the
Department’s critical information in-
frastructure, enhance oversight and
improve organizational structure. As a
part of this initiative, we added $120
million above the President’s budget
request for programs to enhance our
ability to combat cyber-attacks. In ad-
dition, this initiative will provide for a
test to plan and conduct simulations,
exercises and experiments against in-
formation warfare threats, and allow
the Department to interact with civil
and commmercial organizations in this
important effort. The provision encour-
ages the Secretary of Defense to strike
an appropriate balance in addressing
threats to the defense information in-
frastructure while at the same time
recognizing that Department of De-
fense has a role to play in helping to
protect critical infrastructure outside
the DOD.

We have included a legislative pack-
age to strengthen the science and tech-
nology program. This legislation will
ensure that since the science and tech-
nology program is threat-based and
that investments are tied to future
warfighting needs. The legislation is
also aimed at promoting innovation in
laboratories and improving the effi-
ciency of RDT&E operations. The bill
also includes a $170 million increase to
the science and technology budget re-
quest.

And finally, in the area of non-
proliferation, we have authorized over
$718 million for programs to assist Rus-
sia and other states of the former So-
viet Union destroy or control their
weapons of mass destruction. However,
it is important to note, this is an in-
crease of $29.6 million over the fiscal
year 1999 funding level. I would like to
take a moment to share my thoughts
on this issue.

I am very concerned about the find-
ings of the recently released GAO re-
port that the U.S. cost of funding the
nuclear material storage facility in
Mayak, Russia has increased from an
original estimate of $275 million to $413
million. This Cooperative Threat Re-
duction (CTR) project may eventually
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have a price tag of $1 billion. These in-
creased costs to the U.S. have occurred
because Russia has failed to fund its
share of the costs of this project. I also
understand that the chemical weapons
destruction facility will not be open
until 2006, in part due to Russia’s fail-
ure to provide the needed information
about the chemical weapons to be de-
stroyed.

The CTR program is becoming more
and more one-sided. This program is
also in the interest of the Russians.
Matter of fact, much of the destruction
of the Russian inventory, funded by the
CTR program, enables Russia to meet
its obligations under existing arms
control treaties.

In addition, I am concerned with the
daily press reports that the Russians
are enhancing their military capabili-
ties. For example:

Earlier this month, President Yeltsin
reportedly ordered the Russian mili-
tary to draw up plans for the develop-
ment and use of tactical nuclear forces.

On May 4, The Russian Defense Min-
ister threatened to reconsider Russian
support for the revision of the Conven-
tional Forces in Europe (CFE) Treaty.

On April 16, the Duma unanimously
adopted a resolution calling for in-
creased defense budgets.

Although I have serious concerns
about this program, we included an au-
thorization for CTR at the budget re-
quest of $475.5 million, an increase of
$35 million over the FY 99 level. How-
ever, before FY 2000 funds may be obli-
gated we require the President to re-
certify that the Russians are foregoing
any military modernization that ex-
ceeds legitimate defense requirements
and are complying with relevant arms
control agreements. The most recent
certification by the Administration
was completed before these numerous
statements by Yeltsi and other Russian
officials.

I am also concerned with the defi-
ciencies in the management and over-
sight of the DOE programs in Russia—
in particular, the Initiative for Pro-
liferation Prevention (IPP) and the Nu-
clear Cities Initiative (NCI). If these
programs are to succeed, we need to
get past the implementation problems
pointed out in the GAO report, in press
reports, by our House colleagues, and
by the Russians. In addition, the Rus-
sian economic crisis and lack of infra-
structure are making these programs
more difficult to manage. I am afraid if
we do not exercise strong oversight
now we are in danger of losing these
programs.

I have proposed a number of initia-
tives that I believe will go a long way
towards correcting the deficiencies in
the management of the IPP program,
establishing a framework for effective
implementation and oversight of both
programs, and ensuring that sufficient
accountability exists. Further, I be-
lieve the U.S. nonproliferation goals
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and U.S. national security will be bet-
ter served by these improvements.

Finally, I believe DoE should spend
FY 2000 tightening up the implementa-
tion of IPP and NCI rather than broad-
ening the program. Therefore, the com-
mittee authorized the IPP and NCI
below the administration’s request of
$30 million for each program. The bill
includes an authorization of $15 million
for NCI and an authorization of $25 mil-
lion for IPP, an increase of $2.5 million
for each program over FY 99 levels.
These are the only programs in the en-
tire DoE nonproliferation budget that
the committee authorized below the
budget request. Overall, we authorized
$266.8 million for DoE nonproliferation
programs in the former Soviet Union
countries—an increase of $13.4 million
over F'Y 99.

I believe the bill before you takes
significant steps to focus the Depart-
ment of Defense’s efforts to counter
new and emerging threats to vital na-
tional security interests. I urge my col-
leagues to support this bill.

Once again, Mr. President, I am ask-
ing the support of my colleagues for a
simple sense of the Senate that calls
also for complete transparency on the
part of the President and Senate con-
sideration regarding the de facto edit-
ing of the original North Atlantic
Treaty.

My sense of the Senate asks the
President to certify whether the new
Strategic Concept of NATO, the one
adopted at the 50th anniversary of
NATO in Washington about a month
ago—this formalization of new and
complicated United States responsibil-
ities in Europe, as evidenced by the
war in Kosovo and the possibility of fu-
ture Kosovos around the world—is in
fact a document that obligates the
United States in any way, shape, or
form.

If so, my sense of the Senate affirms
that this body be given the opportunity
to debate, to accept or to reject, the
new blueprint for future NATO oper-
ations, these actions which will un-
doubtedly include substantial compo-
nents of our own Armed Forces en-
gaged completely outside the province
of the original treaty.

Yesterday the distinguished Senator
from Michigan, my colleague and my
friend, Senator LEVIN, asked where the
Congress was in 1990, in regard to the
last Strategic Concept adoption. The
Senator has rightly pointed out there
were changes made in the Concept at
that particular time. Without question,
that should have been an alarm bell of
things to come. But there are key dif-
ferences, I tell my friend, in the world
today as opposed to the world in 1990.

Second, and just as important, there
are significant differences regarding
the Strategic Concept adopted in April
of 1999, just a month ago, which is the
document that I hope is still on the
desk of all Senators, and the Concept
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that was adopted in 1990 as referenced
by the Senator.

First of all, Bosnia had not occurred
and, more especially, Kosovo was not
the proof of the direction that NATO
intended to go. That direction is an of-
fensive direction. That is not meant to
be a pun.

The crafting of language in the new
Strategic Concept was carefully done.
Look, my colleagues, if you will, at the
removal of the following wording of
paragraph 35 of the 1991 Concept. I will
repeat it:

The alliance is purely defensive in purpose.
None of its weapons will ever be used except
in self defense.

That was removed. That removal was
not an oversight. The current Strategic
Concept sets in motion a new NATO
that is inconsistent with article 1 of
the 1990 treaty or concept. The North
Atlantic Treaty, article 1:

The parties undertake as set forth in the
Charter of the United Nations to settle any
international dispute which they may be in-
volved in by peaceful means, in such a man-
ner that international peace and security
and justice are not endangered, and to re-
frain in their international relations from
the threat or use of force in any manner in-
consistent with the purpose of the United
Nations.

That was in 1990, the reference to the
United Nations, to settle any inter-
national dispute by peaceful means,
not by military means.

The original wording and intent of
article 4 of the North Atlantic Treaty
is straightforward. The North Atlantic
Treaty, article 4:

The parties will consult together when in
the opinion of any of them the territorial in-
tegrity—

All the debate about whether we are
conducting a military campaign and
crossing borders of a sovereign state, I
say it again:

The parties will consult together when in
the opinion of any of them the territorial in-
tegrity or political independence or the secu-
rity of any of the parties is threatened.

However, paragraph 24 of the new
Concept significantly alters article 4 of
the NATO treaty in the following way:

Arrangements exist within the alliance for
consultation among the allies under article 4
of the Washington Treaty—

My colleagues, pay attention to
this—
and, where appropriate, the coordination of
their efforts including the responses to such
risks.

The portion that includes ‘‘the co-
ordination of their efforts including
their responses to such risk,”’ it is new,
and strongly suggests offensive action,
i.e., Kosovo. It is a possible response to
a threat, and that is a radical shift for
NATO—not from 1949 but also from
1990.

The new Concept has significantly
expanded the global coverage of NATO.
For example, paragraphs 20, 21, and 22
clearly indicate a global reach for
NATO.
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Paragraph 20 states:

The resulting tensions could lead to crises
affecting Euro-Atlantic stability, to human
suffering and to armed conflicts. Such con-
flicts could affect the security of the con-
ference by spilling over to neighboring coun-
tries including NATO countries or in other
ways, and could also affect the security of
neighboring states.

The point is that NATO justifies ac-
tion well beyond the original bound-
aries of NATO and now includes
threats to member states anywhere in
the world. Is that what we want the
NATO of the future to be?

I say to my friend from Michigan, he
is right that Congress was asleep at the
switch when the Strategic Concept of
1990 was adopted. But there is no rea-
son for Congress to remain asleep in
1999. In fairness to my colleagues, no
one envisioned that in less than 9 years
the purely defensive alliance of NATO
would have conducted offensive action
out of area, against a sovereign nation,
albeit a terribly oppressive nation, in
an action that was not in our vital na-
tional interests.

Let me share some comments I have
gleaned from the Foreign Media Reac-
tion Daily Digest which all Members
receive from the TU.S. Information
Agency. This is from the leading press
around the world, as they view, in
terms of their commentary, what this
Strategic Concept means to them.

I know some critics, myself included,
will say their views, some of the views,
are unimportant or biased or that they
are from state-run presses. I know
that. But I think they are a valuable
tool to understand how we and NATO
are being perceived by non-NATO
members—and some NATO members as
well. Here is the summary—early May:

The Alliance’s adoption of a ‘‘new strategic
concept”. . . has swung to the negative [in
regard to the comments by the foreign
press]. Criticism of the Alliance’s vision of a
“new world order”. ... many underscored
the problems with NATO’s expanded purview
and questioned the feasibility of trying to
promote and impose—beyond European bor-
ders and ‘‘by force if necessary’—a ‘‘con-
sistent” standard on human rights. The vast
majority of media outside of Europe re-
mained harshly critical of NATO’s [read the
U.S.’s] new blueprint, with most reiterating
their concerns that NATO is ‘‘transforming
itself into a global police force, ignoring the
role of the U.N.” . NATO is being en-
larged—both spatially and doctrinally—in
order to ensure U.S. military and political
dominance over Europe, Russia and the rest
of the world.

I don’t buy that, but it is important
to understand that other countries cer-
tainly think that.

It goes on to say:

The idea that a part of the world, formed
by the most ‘‘civilized’’ nations, can be re-
sponsible for the respect of human rights in
the whole world—resorting, if necessary, to
the use of force .. . is neither viable nor
fair.

They are asking:

. whether Kosovo is an exception or a
rule in NATO’s new strategy, and whether
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the Allies will be equally firm, but also con-
sistent, when its comes to the Kurds . . . Ti-
betans, Palestinians, Tutsis, Hutus [or] Na-
tive  Americans. Ethnic cleansing in
Chechnya, Turkey, Colombia, Indonesia
show that NATO is now punishing randomly,
that is only enemies and only those coun-
tries that don’t have any nuclear weapons.

Mr. President, several headlines—and
I do not agree with all of these head-
lines—in May should be brought to the
attention of my colleagues.

The newspaper Reforma in Mexico:

What is the reason for the desire to impose
a solution in defense of the Albanians in
Yugoslavia while at the same time three eth-
nic groups that hate each other are forced to
co-exist in Bosnia? What could happen in
Mexico in the future? Within several months,
NATO members [have now agreed] to inter-
vene anywhere they see fit without the need
to consult with the U.N. and to run the risk
of a veto from Russia or China. This will be
a two century jump backwards.

That is from Mexico. I am not saying
it speaks for the entire country of Mex-
ico, although President Zedillo said
much the same thing.

Ethnos, a paper in Greece:

What occurred in Washington was the
U.N.’s complete weakening. It is now a mere
onlooker of NATO’s decisions and initiatives.
What has taken place is the complete over-
throw of the legal system.

A newspaper called Folha de S. Paulo
in Brazil:

NATO celebrates its 50th anniversary and
in practice formalizes the end of the U.N. As
it has become clear this past month, the
world’s power is, in fact, in NATO, meaning
in the hands of the United States. And, al-
most no Government dares to protest
against it.

The Economist in Great Britain, a re-
spected newspaper:

Limping home from Xosovo would cer-
tainly oblige NATO to rethink its post-Cold
War aims of intervention, not just for mem-
ber’s defense, but also for broader interest in
humanitarian and international order. NATO
might go into terminal decline. The Alliance
needs to persist in explaining to other coun-
tries the principles that guided NATO’s deci-
sion to intervene in Kosovo. This necessity is
not so much to prove that this was a just
cause but to reassure a suspicious world that
NATO has not given itself the right to at-
tack sovereign nations at whim.

I1 Sole 24-Ore. of Italy:

We cannot say what emerged from the
weird birthday-summit war council in Wash-
ington is a strategic concept. Indeed, NATO
should have been more precise about its fu-
ture. The war in Kosovo forces us to revise
international law as we have known it.

This is from a newspaper in a coun-
try that is a NATO ally:

The concept suggests laying the founda-
tion of an ‘‘ethical foreign policy.” A demo-
cratic West which tolerates ethnic and reli-
gious diversities, which is stable and eco-
nomically free, can even fight to give these
values to other people. It is a very nice pic-
ture, but to impose freedom is a contradic-
tion in terms.

Another headline: Al-Dustur in Jor-
dan, the new King of which just paid a
visit to this country:

The Anglo-American alliance imposed on
NATO during the summit in Washington is a
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new orientation marked by imperialist arro-
gance and disregard for the rest of the world.

Those are pretty strong words.

This is a serious danger that faces the
world, and to overcome it all non-NATO
countries should cooperate and seek to de-
velop weapons of mass destruction.

Is that what the new Strategic Con-
cept is leading to in the minds of some
of the critics in foreign countries?

Al Watan in Kuwait, the country we
freed in regard to Desert Storm:

NATO does not have a strategy for the
next 50 years, except America will remain
the master, Europe the subordinate, Russia a
marginalized state and the rest of the world
secondary actors.

That is pretty tough criticism.

Asahi newspaper in Japan:

One such lesson is that members of an alli-
ance often resort to their own military ac-
tivities, paying scant attention to the trend
of the U.N. Security Council, or inter-
national opinion. Another lesson is that the
United States, the only superpower, often
acts in accordance with its own logic or in-
terests rather than acting as supporter for
its allies.

This newspaper sums it up:

This has relevance to the U.S.-Japanese
military alliance.

The newspaper Hankyoreh Shinmun
of South Korea, an ally:

The summit decision to give the Alliance
an enlarged role in the future is a dangerous
one in that it may serve in the long term to
merely prop up America’s hegemonic endeav-
ors. The talk of NATO’s expanded role con-
fuses everyone and even threatens global
peace. NATO’s new role could unify coun-
tries like Russia and China that oppose U.S.
dominance, provoking a new global con-
flagration between them and the West.

In Taiwan, The China Times:

NATO’s new order requires different agents
to act on the U.S.’s behalf in different re-
gions and to share the peace-keeping respon-
sibility for the peace of greater America. In
the Kosovo crisis, NATO on one hand tries to
stop the Yugoslav government’s slaughter.
On the other hand, to show respect for Yugo-
slav sovereignty it also opposes Kosovar
independence. This means that a country
cannot justify human rights violations by
claiming national sovereignty. By the same
token, calls for independence in a high ten-
sion area are forbidden since they would nat-
urally lead to war. These two principles have
now become the pillars of the NATO stra-
tegic concept. Both sides of the Taiwan
Strait have also repeatedly received similar
signals: Beijing should not use force against
Taiwan, and Taiwan should not declare inde-
pendence.

There is a parallel.

Finally, in India, the newspaper Tele-
graph:

NATO will definitely try to make things
difficult for nations like India which are
planning to join the nuclear league. Though
Russia, and now China, are seeking India’s
cooperation and active participation to build
a multi-polar world order against the United
States, Deli appears to be reluctant to play.
This reluctance stems from the fear that the
West, with help from Pakistan, might turn
Kashmir into another Kosovo, highlighting
human rights violations in the valley and
Kashmir then might become a fit case for
NATO intervention.
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I do not buy that. I do not think we
are going to do that. Some of the warn-
ings, some of the descriptions that I
have just read to my colleagues, I do
not buy, but it shows you the attitude,
it shows you how other people feel
about the new Strategic Concept.

We have the same Kkind of com-
mentaries from Argentina, from Can-
ada, from Mexico again.

La Jornada, a newspaper in Mexico:

The decision by NATO leaders to turn that
organization from a defensive into an offen-
sive entity and to carry out military actions
regardless of the U.N. is a defeat of civilized
mechanisms that were so painfully put in
place after World War II. If the Alliance real-
ly wanted to impose democratic values by
force, it should start by attacking some of
its own members, like Turkey, which carries
out systematic ethnic cleansing campaigns
against the Kurds.

Tough words.

My point remains that this new Stra-
tegic Concept, a concept that radically
alters the focus and direction of NATO,
has been adopted without the consulta-
tion of the Senate. Are we willing, as
Senators, to stand by and not debate,
discuss, or give consent to a document
that fundamentally alters the most
successful alliance in history? What we
discussed, what we ratified in regard to
expansion is totally different than the
new Strategic Concept. It has had no
debate, it has had no discussion and,
yet, it is a blueprint for our involve-
ment in the future of NATO.

It is a document that fundamentally
alters the most successful alliance in
history and one that may cost the
blood of our men and women and bil-
lions of dollars from our Treasury. We
should at least debate it.

I urge my colleagues to support my
sense-of-the-Senate amendment. I re-
serve the remainder of my time.

Mr. LEVIN addressed the Chair.

The PRESIDING OFFICER (Mr.
ENzI). The Chair recognizes the Sen-
ator from Michigan.

Mr. LEVIN. Mr. President, I will be
voting for this amendment because it
is worded very differently from earlier
versions. This version of the amend-
ment simply requires the President to
certify whether or not the new Stra-
tegic Concept of NATO imposes any
new commitment or obligation on the
United States.

In 1991, we had major changes in the
alliance’s Strategic Concept. These
were huge changes. Section 9 of the al-
liance’s new Strategic Concept in 1991,
for instance, said:

Risks to allied security are less likely to
result from calculated aggression against the
territory of the allies but rather from the ad-
verse consequences of instabilities that may
arise from serious economic, social and po-
litical difficulties, including ethnic rivalries
and territorial disputes which are faced by
many countries in Central and Eastern Eu-
rope. They could lead to crises inimical to
European stability and even to armed con-
flicts which could involve outside powers or
spill over into NATO countries.
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Then in paragraph 12, it says:

Alliance security must—

This is 1991—not this new one, but
the Strategic Concept that was adopted
in 1991.

Alliance security must take into account
the global context. Alliance security inter-
ests can be affected by other risks of a wider
nature, including proliferation of weapons of
mass destruction, disruption of the flow of
vital resources, and actions of terrorism and
sabotage.

The reason that this 1991 Strategic
Concept was not sent over to the Sen-
ate for ratification was very straight-
forward, very simple, in my judgment;
and that is that the Strategic Concept
then did not contain new commitments
or obligations for the United States.
This is a strategic concept; this is not
a legally binding document. This is not
a treaty-specific document which con-
tains obligations and commitments on
the part of the parties. This is a stra-
tegic concept document, both in 1991
and in 1999.

So when my good friend from Kansas
says that I said the Congress was
asleep in 1991, the Congress was not
asleep in 1991. The Congress was ex-
actly right in 1991. When this Strategic
Concept was adopted in 1991, there were
no new obligations or commitments
that required the Senate to ratify this
document. And there are no new obli-
gations or commitments now.

The President has already told us
that. He has already sent a letter to
Senator WARNER. The President has
sent a letter to Senator WARNER dated
April 14, 1999, that says:

The Strategic Concept will not contain
new commitments or obligations for the
United States.

So the certification, which is re-
quired in this amendment—and right-
fully so, by the way, in my judgment—
has already been made. I see no reason
it would not be made again.

So I do not believe that the Congress
was sleeping in 1991, and it surely is
not sleeping now. Senator ROBERTS is,
as far as I am concerned, very appro-
priately saying to the administration,
if this contains new commitments or
obligations—if it contains new obliga-
tions and commitments—then you
should send this to us as a treaty
amendment.

Of course, I happen to think that is
correct. This amendment does not find
that there are new obligations and
commitments. An earlier version of
this amendment, by the way, did. This
amendment does not do that. This
amendment says to the President: Tell
the Congress whether or not the new
Strategic Concept—those are the pre-
cise words of this amendment—con-
stitutes, involves, contains, new obli-
gations or commitments.

Mr. WARNER. Would the Senator
yield?

Mr. LEVIN. I would be happy to.

Mr. WARNER. The Senator points
out that the letter was sent to me—
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correct—in response to a letter that I
forwarded to the President. That is in
last night’s RECORD.

First, we welcome the Senator’s sup-
port on this. But I think he would
agree with me that that letter was
written at the time when the language
was still being worked, and of course it
predates the final language as adopted
by the 50th anniversary summit. That
language is the object of this, I think,
very credible inquiry by Mr. ROBERTS,
myself, and others.

Mr. LEVIN. It is very appropriate.

Mr. WARNER. It is very well that the
Senate may forward a letter that puts
this matter to rest and, most impor-
tantly, clarifies in the minds of our
other allies, the other 18 nations, ex-
actly what this document is intended
to say from the standpoint of America,
which, I point out time and time again,
contributes 25 percent of the cost to
the NATO operations.

Mr. LEVIN. I think that is correct.
The timing of the letter is exactly as
the chairman says it is. But the state-
ment of the President is that ‘‘the
Strategic Concept will not contain new
commitments or obligations for the
United States.”

The caption of the amendment by the
Senator from Kansas is ‘“‘Relating to
the legal effect of [this] new Strategic
Concept.” I think it is quite clear from
our conversations with the State De-
partment that the President can, in-
deed, and will, indeed, make this cer-
tification, and should—and should. I
think it is an important certification.

I commend the Senator from Kansas.
I think we need clarity on this subject.
If there is a legally binding commit-
ment on the United States in this new
Strategic Concept, it ought to be sent
to the Senate for ratification. But if
this 1999 Strategic Concept is like the
1991 Strategic Concept—not a legally
binding document but a planning docu-
ment, a document setting out concepts,
not legal obligations—that is a very
different thing.

NATO has adopted strategic concepts
continually during its existence. By
the way, again, let me suggest there is
nothing much broader than section 12
of the 1991 Strategic Concept which
said: ‘‘Alliance security must take into
account the global context.” Does that
represent a binding commitment on
the United States? It surely did not, in
my judgment, and need not have been
submitted to the Senate for ratifica-
tion. I believe that the current Con-
cept, which has been adopted, does not
contain legally binding commitments.

Mr. WARNER. If the Senator will
yield, the amendment, as carefully
crafted, does not have the word ‘‘legal”
in it. It imposes any ‘‘new commit-
ment.” Indeed, there are political com-
mitments that give rise to actions
from time to time. So I recognize the
Senator’s focus on ‘‘legal,” but it does
not limit the certification solely to
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legal. It embraces any new commit-
ment or obligation of the TUnited
States.

Mr. LEVIN. Mr. Chairman, I think it
clearly means the legal effect of this.
But let us, rather than arguing over
what is in or not in this amendment—
I understand that there was going to be
an effort made here to clarify language
on the certification. If there is going to
be such an effort, I would ask that be
made now and that we then ask for the
yeas and nays so we are not shooting at
a moving target here. Really, I think it
would be useful, if in fact that change
relative to the certification require-
ment is going to be sent to the desk, it
be sent to the desk at this point; and
then I am going to ask for the yeas and
nays.

Mr. ROBERTS. If the Senator will
yield?

Mr. LEVIN. I do yield.

AMENDMENT NO. 377, AS MODIFIED
(Purpose: Relating to the legal effect of the
new Strategic Concept of NATO)

Mr. ROBERTS. I do have that clari-
fication in the form of an amendment,
which I send to the desk, and I ask
unanimous consent that in title X, at
the end of subtitle D, that this amend-
ment would be added.

Mr. BIDEN. Reserving the right to

object.

The PRESIDING OFFICER. Is there
objection?

Mr. BIDEN. There is objection. I

would like to reserve the right to ob-
ject, if you let me explain; otherwise, 1
will just simply object.

The PRESIDING OFFICER. The Sen-
ator from Delaware.

Mr. BIDEN. I reserve the right to ob-
ject because if, in fact, the Senator
wishes to change his amendment, I ask
that we consider on line 7 adding the
word ‘‘legal,” because failure to do so
rewrites constitutional history here.
Presidents make commitments all the
time. Commitments and obligations do
not a treaty make and do not require a
supermajority vote under the Constitu-
tion by the Senate to ratify those com-
mitments. I, at least for the time
being, object and hope that after we
finish this debate, before we vote, my
colleague and I can have a few minutes
in the well to see whether he will con-
sider amending it to add the word
““legal” on line 7 of his amendment. So
I object.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. LEVIN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Mr. President, I will
yield the floor in just 2 minutes. I read
this document quite clearly as meaning
any new commitment or obligation, be-
cause it uses the word ‘‘impose.” I
know no other way to impose an obli-
gation or a commitment other than
legal. When you use the word ‘‘im-
pose,”’ it seems to me it is quite clear
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that that means it is imposed. So that
is the way I read this language. If oth-
ers want to read the language in a dif-
ferent way, they may. But I think that
the certification requirement, which
the Senator from XKansas wants to
move into the front of this amendment
instead of in the sense-of-the-Senate
part of it, is simply a clarification of
what was always the clear intent,
which is that there be such a certifi-
cation. And I think that that is more of
a technical change than anything.

I have no objection to an amendment
which moves the certification require-
ment to the front of the amendment
before the sense-of-the-Senate lan-
guage and imposes that as a certifi-
cation requirement—not sense of the
Congress but as a requirement on the
President. In my judgment, there is no
doubt but that it is only if there is a le-
gally binding commitment or obliga-
tion that this would require a referral
to the U.S. Senate, because no other
requirement or obligation other than
one that is legally binding on us would
rise to the dignity of a treaty.

I hope the Senator will have a chance
to move the certification requirement
to an earlier position in his amend-
ment. If T could just ask one question
of my friend from Kansas, as I under-
stand, that is what the modification
does provide and nothing more; is that
correct?

Mr. ROBERTS. I say to the Senator,
I am not sure. I had thought we had an
agreement that there would not be an
objection to the amendment by unani-
mous consent. That obviously is not
the case. We are going to have to con-
sider this. Let us work on this.

I will be happy to visit here on the
floor with the Senator from Delaware
and my good friend from Michigan. I
am not entirely clear, after listening to
the Senator, that his description of
this amendment is the one that I have.
Let us work it out, and if push comes
to shove, although I think it is entirely
reasonable for a Senator to be allowed
to amend his own amendment, if this
has caused some concern on the part of
both Senators, we can always bring
this up as a separate amendment,
which may be the best case. If, in fact,
you say ‘‘legal,” you put the word
‘“‘legal” in there, obviously I do not
think the President is going to have
any obligation to report on anything.
In terms of obligation, if I might say
so, if the Senator will continue to
yield, if Kosovo is not an obligation, I
am not standing here on the floor of
the Senate. That is my response.

Why don’t we visit about this if we
can, and then, if necessary, we will just
introduce an amendment at a later
time as a separate amendment.

Mr. BIDEN. Mr. President, will the
Senator from Michigan yield me 1
minute?

The PRESIDING OFFICER. The
Chair recognizes the Senator from
Delaware.
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Mr. BIDEN. Just 1 minute and then
afterwards I see others will seek rec-
ognition to speak.

I want to make it clear, I do not
know where the Senator got the im-
pression that there would be no objec-
tion. I did not agree to that. What I
suggested was that when he asked me
whether or not I objected, I asked him
to withhold until after I made my talk
and asked some questions. Then I
would not object. We are getting the
“‘cart before the horse’ here. I want to
make it clear, I may not ultimately ob-
ject. I just want to have an opportunity
to speak to this before he sends his
amendment to the desk.

Mr. ROBERTS addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Kansas.

Mr. ROBERTS. Mr. President, I ask
unanimous consent that Senator SMITH
of New Hampshire be added as an origi-
nal cosponsor of Roberts amendment
No. 377.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROBERTS. I yield 5 minutes to
the distinguished Senator from Texas.

The PRESIDING OFFICER. The
Chair recognizes the Senator from
Texas.

Mrs. HUTCHISON. I thank the Chair.

I thank the Senator from Kansas for
pursuing this, because I do think it is a
very important amendment. I think it
is very important that we ask the
President to come forward and tell us
if this new Strategic Concept we have
all been reading imposes a new com-
mitment or obligation on the United
States.

The original NATO treaty, the whole
treaty, is very clear. It is a defensive
alliance. That has never been ques-
tioned until what is happening today in
Kosovo, which is clearly not defensive.
It is offensive. NATO has started air-
strikes on a sovereign nation that is
not a member of NATO. So I think it
is, before our eyes, evolving into a new
Strategic Concept for NATO, and I
think we most certainly must have the
right to approve it. It is an addition to
a treaty obligation that was made 40-
plus years ago.

Now, I am not necessarily against
NATO having an offensive part of a
treaty obligation, but I am absolutely
certain that the Senate must approve
this kind of added obligation and that
we not walk away from the very impor-
tant concept that a treaty sets out cer-
tain obligations and it is required to be
ratified by Congress. And most cer-
tainly, we must ratify the changing of
a treaty obligation from a defensive al-
liance to an offensive alliance.

There is no question that the found-
ers of our country chose to make it dif-
ficult to declare war. They chose to
make it difficult to declare war by giv-
ing the right to Congress. They could
have given it to the President, but they
were going away from the English sys-
tem, where the King declared war and
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implemented the same war. They want-
ed a division of responsibility, and they
wanted it to be difficult to put our
troops in harm’s way. Indeed, every
President we have had has said that it
should be difficult to put our troops in
harm’s way; perhaps until this Presi-
dent, that is.

So it is important that we pass this
amendment and that the President cer-
tify that we either do have a new obli-
gation or we do not. I think we do, and
I think we need to debate it.

As I said, I am not against NATO
having some offensive responsibilities.
I do question that they have in our
NATO treaty the right to do what they
are doing right now. I think we need to
debate it, and I think we need to clar-
ify exactly what would be in a new of-
fensive strategy that would be a part of
a NATO treaty obligation of the United
States of America.

I can see a role for NATO that would
declare that we have security interests
that are common and that we would be
able to determine what those common
security interests are and that we
would fight them together, stronger
than any of us could fight independ-
ently. I do not know that Kosovo meets
that test, but I think others certainly
do believe that. I do believe that a
Desert Storm does meet the test or
Kim Jong-I1, with nuclear capabilities,
does meet that test.

Mr. President, I support the amend-
ment, and I ask unanimous consent to
be added as a cosponsor of the amend-
ment. I think it is incumbent on the
Senate to stand up for our constitu-
tional responsibility and that is what
this amendment does.

I thank the Chair.

Mr. ROBERTS. Mr. President, may I
ask how much time I have remaining?

The PRESIDING OFFICER. The Sen-
ator has b minutes remaining.

Mr. ROBERTS. I do not know if the
Senator from Delaware would like to
speak at this moment.

Mr. BIDEN. Mr. President, I would, if
I may.

The PRESIDING OFFICER. The
Chair recognizes the Senator from
Delaware.

Mr. BIDEN. The distinguished Sen-
ator from Michigan indicated that I
could yield myself such time as he has
remaining.

Mr. President, I say to my friend
from Kansas, I have no objection, after
talking to him, if he wishes to send his
amendment to the desk now. I will
yield the floor.

Mr. ROBERTS. Mr. President, I send
a modification to my amendment to
the desk.

The PRESIDING OFFICER. The
amendment will be so modified.

The amendment (No. 377), as modi-
fied, is as follows:

In title X, at the end of subtitle D, add the
following:
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SEC. 1061. LEGAL EFFECT OF THE NEW STRA-
TEGIC CONCEPT OF NATO.

(a) CERTIFICATION REQUIRED.—Not later
than 30 days after the date of enactment of
this Act, the President shall determine and
certify to the Senate whether or not the new
Strategic Concept of NATO imposes any new
commitment or obligation on the United
States.

(b) SENSE OF THE SENATE.—It is the sense
of the Senate that, if the President certifies
under subsection (a) that the new Strategic
Concept of NATO imposes any new commit-
ment or obligation on the United States, the
President should submit the new Strategic
Concept of NATO to the Senate as a treaty
for the Senate’s advice and consent to ratifi-
cation under Article II, Section 2, Clause 2 of
the Constitution of the United States.

(c) REPORT.—Together with the certifi-
cation made under subsection (a), the Presi-
dent shall submit to the Senate a report con-
taining an analysis of the potential threats
facing NATO in the first decade of the next
millennium, with particular reference to
those threats facing a member nation, or
several member nations, where the commit-
ment of NATO forces will be ‘‘out of area’ or
beyond the borders of NATO member na-
tions.

(d) DEFINITION.—For the purpose of this
section, the term ‘‘new Strategic Concept of
NATO” means the document approved by the
Heads of State and Government partici-
pating in the meeting of the North Atlantic
Council in Washington, D.C., on April 23 and
24, 1999.

Mr. ROBERTS. Mr. President, I ask
unanimous consent that “In title X at
the end of subtitle D’ be added to my
original amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BIDEN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Delaware is recognized.

Mr. BIDEN. Mr. President, one of the
things that we sometimes confuse
here—I know I do—is what is a polit-
ical obligation and what is a constitu-
tional obligation. I respectfully sug-
gest that there is no constitutional re-
quirement for the President of the
United States—this President or any
future President—to submit to the
Senate for ratification, as if it were an
amendment to a treaty, a Strategic
Concept that is a political document.
We use the words interchangeably on
this floor. A new commitment or obli-
gation, as I said, does not a treaty
make.

Our Strategic Concept has always
been a political, not legal document.
Before last month’s summit, NATO had
revised the Strategic Concept five
times in the past and never once had
required the Senate’s advice and con-
sent. Doing so now would gravely un-
dermine NATO’s alliance and our ef-
forts, as well as being a significant
overreach in terms of our constitu-
tional authority.

Let’s not be fooled by the fact that
the Roberts-Warner amendment only
expresses the sense of the Senate. My
concern is that unless we know exactly
its dimension, it will be read in other
NATO capitals as much more than it
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is. Just as my friend from XKansas
quoted from the headlines and edi-
torials of other newspapers—I might
note that they were not governments,
but other newspapers—I point out that
people in other countries can misread
actions taken by a country or group of
countries. My concern is that in NATO
capitals our actions will be misread.

The amendment sets out political
criteria in point 1; and then in point 2
transforms them into legally binding
ones that would require the Senate’s
advice and consent. This is a clever use
of a non sequitur.

NATO’s Strategic Concept has al-
ways given political guidance to the al-
liance’s members. To that extent, this
sixth revision of the Strategic Concept
imposes commitments. But contrary to
the assertions made by my distin-
guished friend from Kansas, it in no
way changes the fundamental purpose
of the North Atlantic Treaty of 1949.

We should oppose this amendment for
four reasons, but if we are not going to
oppose it now that it has been changed
from its original amendment, we
should at least recognize four impor-
tant points:

One, to suggest that—if it were to be
suggested—the Strategic Concept
should be treated as an amendment to
the treaty would set a terrible prece-
dent and send a horrible signal at a
time when we are striving to maintain
alliance unity.

It would signal our NATO allies that
the United States will not implement
the new Strategic Concept without for-
mal Senate advice and consent.

If we pass this amendment, couldn’t
the British, French, or Germans say to-
morrow that they are going to dis-
regard NATO’s operating procedures?
Couldn’t they say tomorrow that they
are no longer going to be bound by
their commitment to beef up their
military capacity as they committed
to in 1991?

Given that NATO’s decisions require
unanimity, and that all 19 NATO mem-
ber parliaments might then assert that
they would have to ratify each and
every future change in an operating
procedure, we would be building in
chaos to the alliance. How could we op-
erate under those circumstances?

The second point I want to make is
that we should remember that there
have been many other changes in the
Strategic Concept, as my friend from
Michigan has pointed out, and they
were never considered the equivalent of
a new international treaty.

As I mentioned, before this year,
NATO’s original 1949 Strategic Concept
had been revised five other times. In-
cluded among those were three funda-
mental transformations.

In 1957, the alliance adopted a new
strategy, which would have shocked
my friend from Kansas. It was called
Massive Retaliation. Talk about a
commitment—a commitment that was,
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I might add, totally consistent with
the provisions of the treaty. It was an
operating procedure.

In 1967, NATO abandoned the doc-
trine of Massive Retaliation in favor of
the doctrine of Flexible Response. And
then, in 1991, to continue to make the
treaty relevant operationally, NATO
recognized that after the end of the So-
viet threat, NATO would nonetheless
be confronted by a series of new
threats to the alliance’s security, such
as ethnic rivalries and territorial dis-
putes. It altered the Strategic Concept
accordingly.

These were dramatic changes to alli-
ance strategy, yet not once did the
Senate, notwithstanding the fact it
was not asleep, believe it had to pro-
vide its advice and consent.

There was a great deal of discussion
about the 1991 Strategic Concept. I par-
ticipated in it, others participated in
it, and it revolved around what was the
purpose of NATO and how we were
operationally going to function now
that the worry was no longer having 50
Soviet divisions coming through the
Fulda Gap in Germany—a recognition
that the territorial integrity of mem-
ber states was still threatened, and in-
stead of Soviet divisions rolling
through the Fulda Gap with Warsaw
Pact allies, there was a different
threat, nonetheless real, nonetheless
warranting this mutual commitment
made to defend the territorial integrity
of member states.

We discussed it. We debated it. There
were those who thought it didn’t go far
enough. There are those who thought it
went too far. But it wasn’t that we
were asleep and didn’t pay attention.
In fact, maybe it was because—and I
am not being facetious—my friend was
in the House where they don’t deal
with treaties, where it is not their con-
stitutional obligation, and where for-
eign policy is not the thing they spend
the bulk of their time on. But we
weren’t asleep over here. In fact, the
current 1999 version of the Strategic
Concept is much more similar to its
1991 predecessor than the 1991 docu-
ment was to any of its predecessors.

My third point is simple. The revised
Strategic Concept does not require ad-
vice and consent because it is not a
treaty.

The rules under U.S. law on what
constitutes a binding international
agreement are set forth in the Restate-
ment of Foreign Relations Law of the
United States, as well as in the State
Department regulations implementing
the Case-Zablocki Act.

Under the Restatement, the key cri-
terion as to whether an international
agreement is legally binding is if the
parties intend that it be legally bind-
ing and governed by international law.
(Restatement, Sec. 301(1)).

Similarly, the State Department reg-
ulations state that the ‘“‘parties must
intend their undertaking to be legally
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binding and not merely of political or
personal effect.” (22 Code of Federal
Regulations §181.2(a)(1)).

Thus, many agreements that are not
binding are essentially political state-
ments. There is a moral and political
obligation to comply in such cases, but
not a legal one.

The most well-known example of
such a political statement is the Hel-
sinki Final Act of 1975, negotiated
under the Ford administration and
credited by most of us as the beginning
of the end of the Soviet Union, the
most significant political act that
began to tear the Berlin Wall down.
That was a political statement—com-
mitments we made, but not of treaty
scope requiring the advice and consent
of the Senate.

The second key criterion is whether
an international agreement contains
language that clearly and specifically
describe the obligations that are to be
undertaken.

An international agreement must
have objective criteria for determining
the enforceability of the agreement. (22
C.F.R. §181.2(a)(3)).

Another criterion is the form of the
agreement. That is, a formal document
labeled ‘‘Agreement’ with final clauses
about the procedures for entry into
force is probably a binding agreement.
This is not a central requirement, but
it does provide another indication that
an agreement is binding. (22 C.F.R.
§181.2(a)(h)).

A reading of the Strategic Concept
clearly indicates that it is not a bind-
ing instrument of which treaties are
made.

Rather, the Strategic Concept is
merely a political statement with
which my colleague from Kansas and
others disagree. I respect that. I re-
spect their disagreement with the po-
litical commitment that was made.
But their political disagreement with a
political commitment does not cause it
to rise to the level of a binding treaty
obligation requiring the advice and
consent of the Senate, no matter how
important each of them may be, no
matter how relevant their objectives
may be, no matter how enlightened
their foreign policy may be.

Rather, the Strategic Concept is
merely a political statement that out-
lines NATO’s military and political
strategy for carrying out the obliga-
tions of the North Atlantic Treaty.

Nowhere in the Strategic Concept
can you find binding obligations upon
the members of NATO.

For, if that were the case, all of our
European allies as of a year ago, with
the exception of Great Britain, would
have been in violation of their treaty
obligations—would have been in viola-
tion of their treaty obligations because
of the commitments they made to
build up—I will not bore the Senate
with the details—their military capac-
ity. Yet no one here on the floor has
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risen to suggest over the past several
years, even though we have decried
their failure to meet their obligations,
that they have violated their treaty
obligations.

Instead, the language of the Stra-
tegic Concept contains general state-
ments about how NATO will carry out
its mission.

The most important question, as I
stated, is the intent of the parties. As
the President wrote to the Chairman of
the Committee on Armed Services on
April 14, ‘‘the Strategic Concept will
not contain new commitments or obli-
gations for the United States.”

Of course, the Strategic Concept cre-
ates a political commitment. And we
take our political commitments seri-
ously.

All member states, the United States
included, assume political obligations
when they take part in the alliance’s
integrated military planning.

That is what target force goals are
all about. And, Mr. President, that lies
at the heart of burden-sharing, whose
importance several of us continually
stress to our NATO allies.

The 1999 Strategic Concept creates a
planning framework for NATO to act
collectively to meet new threats if
they arise.

So I would summarize the key point
in this way: the Strategic Concept im-
poses political obligations to create
military capabilities, but it does not
impose legal obligations to use those
capabilities.

My fourth point is that I understand
the concern that NATO’s core mis-
sion—alliance defense—not be altered.
It has not been.

Our negotiators at last month’s
NATO summit did exactly what the
vast majority of Senators wanted.

They consciously incorporated the
Senate’s concerns that NATO remain a
defensive alliance when they nego-
tiated the revised Strategic Concept.

The revised Strategic Concept dupli-
cates much of the language contained
in the Kyl amendment to the Resolu-
tion of Ratification on NATO Enlarge-
ment.

You all remember the Kyl amend-
ment. We were not asleep at the
switch. We were not failing to pay at-
tention. We debated at length—my
friend from Virginia, and I, and oth-
ers—NATO enlargement. It is one of
the few areas on which we have dis-
agreed.

We debated at length the Kyl amend-
ment. Let me remind my colleagues
that the amendment was adopted by
the Senate in April of 1998 by a 90-9
vote.

Rather than reviewing the specifics
of the document, because time does not
permit, nor do I think memories have
to be refreshed that clearly, because
everyone remembers, I ask unanimous
consent that I be allowed to enter into
the RECORD a document provided by
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the Clinton administration that re-
views paragraph by paragraph the simi-
larities between the Kyl amendment
and the 1999 Strategic Concept.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

THE KYL AMENDMENT AND THE STRATEGIC

CONCEPT OF NATO

(Document drafted for Assistant Secretary of
the State Marc Grossman on April 29, 1999
and handed out by Secretary Grossman to
Members of the Senate on May 5, 1999)
Assistant Secretary for European Affairs

Marc Grossman in SFRC testimony on April

21: “During the NATO enlargement debate

some 90 Senators led by Senator Kyl passed

an amendment laying out clear criteria for

NATO’s updated Strategic Concept. We heard

your message and made the criteria estab-

lished by Senator Kyl our own.”’

Language from the Kyl Amendment: ‘“The
Senate understands that the policy of the
United States is that the core concepts con-
tained in the 1991 Strategic Concept of
NATO, which adapted NATO’s strategy to
the post-Cold War environment, remain valid
today, and that the upcoming revision of
that document will reflect the following
principles:”’

1. FIRST AND FOREMOST, A MILITARY ALLIANCE
Strategic Concept Paragraph 6: ‘. . . safe-

guard freedom and security . . . by political

and military means.”’

SC Para 25: ‘. . . a broad approach to secu-
rity which recognizes the importance of po-
litical, economic, social and environmental
factors in addition to the indispensable de-
fense dimension.”

II. PRINCIPAL FOUNDATION FOR DEFENSE OF

SECURITY INTERESTS

SC Para 4: ‘. . . must safeguard common
security interests in an environment of fur-
ther, often unpredictable change.”’

SC Para 8: ““. . . the Alliance enables them
through collective effort to realize their es-
sential national security objectives.”’

SC Para 25: “NATO remains the essential
forum for consultation ... and agreement
on policies bearing on security and defense
commitments . . .”

III. STRONG U.S. LEADERSHIP PROMOTES/

PROTECTS U.S. VITAL SECURITY INTERESTS

SC Para 27: . .. a strong and dynamic
partnership between Europe and North
America . . .”

IV. U.S. LEADERSHIP ROLE THROUGH STATIONING
FORCES IN EUROPE, KEY COMMANDERS

SC Para 42: ‘“‘presence of US conventional

and nuclear forces in Europe remains vital

SC Para 62: ‘. . . supreme guarantee of the
security of Allies is provided by the strategic
nuclear forces of the Alliance, particularly
those of U.S.”

V. COMMON THREATS

a. potential re-emergence of hegemonic
power.

SC Para 20: ‘. . . large-scale conventional
threat is highly unlikely, but the possibility
of such a threat emerging exists.”

b. rogue states and non-state actors with
WMD.

SC Para 22: ‘. . . can pose a direct military
threat to Allies’ populations, territory, and
forces.”

c. wider nature, including disruption of
flow of vital resources, other transnational
threats.

SC Para 24: *“. . . of a wider nature, includ-
ing acts of terrorism, sabotage and organised
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crime, and by the disruption of the flow of
vital resources.”

d. conflict stemming from ethnic and reli-
gious enmity, historic disputes, undemo-
cratic leaders.

SC Para 20: “‘Ethnic and religious rivalries,
territorial disputes, inadequate or failed ef-
forts at reform, the abuse of human rights,
and the dissolution of states . . .”

VI. CORE MISSION IS COLLECTIVE DEFENSE

SC Para 27: *“. . . Alliance’s commitment to
the indispensable transatlantic link and the
collective defense of its members is funda-
mental to its credibility and to the security
and stability of the Euro-Atlantic area.”

SC Para 28: ‘‘The maintenance of an ade-
quate military capability and clear prepared-
ness to act collectively in the common de-
fense remain central to the Alliance’s secu-
rity objectives.”

VII. CAPACITY TO RESPOND TO COMMON THREATS

SC Para 52: ‘‘The size, readiness, avail-
ability and deployment of the Alliances mili-
tary forces will reflect its commitment to
collective defense and to conduct crisis re-
sponse operations, sometimes at short no-
tice, distance from home stations . . .”

SC Para 52: “They must be interoperable
and . . . must be held at the required readi-
ness and deployability, and be capable of . . .
complex joint and combined operations,
which may also include Partners and other
non-NATO nations.”

VIII. INTEGRATED MILITARY STRUCTURE:
COOPERATIVE DEFENSE PLANNING

SC Para 43: ‘. . . practical arrangements
. based on ... an integrated military
structure . . . include collective force plan-

ning, common funding, common operational

planning . . .”

IX. NUCLEAR POSTURE: AN ESSENTIAL CON-
TRIBUTION TO DETER AGGRESSION; U.S. NU-
CLEAR FORCES IN EUROPE; ESSENTIAL LINK
BETWEEN EUROPE AND NORTH AMERICA EN-
SURE UNCERTAINTY IN MIND OF AGGRESSOR
SC Para 42: ‘‘presence of U.S. conventional

and nuclear forces in Europe remains vital to

the security of Europe, which is inseparably
linked to that of North America.”

SC Para 46: ‘. . . remain essential to pre-
serve peace.”’
SC Para 62: ‘. . . fulfill an essential role by

ensuring uncertainty in the mind of any ag-
gressor . . .”

X. BURDENSHARING: SHARED RESPONSIBILITY
FOR FINANCING AND DEFENDING

SC Para 30: ‘. . . Allies have taken deci-
sions to enable them to assume greater re-
sponsibilities . . .;”” will enable all European
Allies to make a more coherent and effective
contribution to the missions . . . of the Alli-
ance;” ‘. . . will assist the European Allies
to act by themselves as required.”

SC Para 42: ““The achievement of Alliance’s
aims depends critically on the equitable
sharing of the roles, risks and responsibil-

ities . . . of common defense.”
Mr. BIDEN. Mr. President, let me
also remind my colleagues that

NATO’s decisions require unanimity. I
know we all know that. We got that
unanimity at a recent Washington
summit after long and tough negotia-
tions.

By appearing to withhold U.S. sup-
port for the revised Strategic Con-
cept—and perhaps eventually even
blocking its implementation—this
amendment, if misread, would put the
alliance in great jeopardy.
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And that could lead to the collapse of
NATO, which I am sure is not the goal
of my colleague from Kansas.

One final comment. I know that my
friend from Kansas is strongly opposed
to the conduct of the current war in
Yugoslavia, and, while disagreeing
with him, I respect his views.

But, I would remind him and the rest
of my colleagues that the 1999 revision
of the Strategic Concept is neither the
justification for, nor the driving force
behind, NATO’s bombing campaign or
actions in Kosovo.

NATO’s bombing campaign began a
full month before the newest revision
of the Strategic Concept was approved
at the Washington Summit.

To sum up, there are no compelling
political or legal arguments for the
Roberts amendment. in terms of mak-
ing this concept subject to treaty
amendment.

I urge my colleagues to join me in
voting against this amendment.

I yield the floor. I thank my col-
leagues.

Mr. ROBERTS. Mr. President, might
I inquire of the distinguished acting
Presiding Officer how much time re-
mains?

The PRESIDING OFFICER. Five
minutes.

Mr. ROBERTS. I thank the Presiding
Officer.

Mr. President, I ask unanimous con-
sent that the Senator from OKklahoma,
Mr. INHOFE, be added as an original co-
sponsor of the Roberts amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROBERTS. Mr. President, I yield
to the distinguished Senator from Col-
orado, my friend and colleague, 3 min-
utes of the remaining time.

The PRESIDING OFFICER. The
Chair recognizes the Senator from Col-
orado.

Mr. ALLARD. I thank the
from Kansas for yielding.

I ask unanimous consent that I be
made a cosponsor of the Roberts
amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

PRIVILEGE OF THE FLOOR

Mr. ALLARD. Mr. President, I ask
unanimous consent that Doug Flanders
of my staff have floor privileges during
the entire debate on the National De-
fense Authorization Act for fiscal year
1999.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ALLARD. Mr. President, I rise in
strong support of the Roberts amend-
ment. The reason I do that is I think
that the North Atlantic Treaty Organi-
zation, which we refer to as NATO in
this debate, is suffering from mission
creep. I look at what has happened
with the Strategic Concept in 1991. I
look at the passing of the 1999 new
Strategic Concept, and I think it be-
comes clear how mission creep is mov-
ing in.

Senator
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In 1991, NATO established a new
Strategic Concept which altered the
concept dramatically from the original
treaty. It allowed for more flexibility
in the ability to get into a wide range
of military operations. However, I add
that it did maintain in part 4, under
Guidelines for Defense, entitled ‘‘Prin-
ciple of Alliance Strategy’”—I want to
quote specifically from that Strategic
Concept.

The alliance strategy will continue to re-
flect a number of fundamental principles.
The alliance—

And this is underlined—

The alliance is purely defensive in purpose.
None of its weapons will ever be used except
in self defense. And it does not consider itself
to be anyone’s adversary.

Then, if we look at the 1999 new Stra-
tegic Concept, it still says that their
core purpose is the collective defense of
NATO members. It adds that NATO:

. should contribute to peace and sta-
bility in the region.

But, while a lot of the debate here on
the floor has been about what does the
Concept say, the important point I
want to make here is what is impor-
tant is what it does not say. In the 1999
new Strategic Concept, there is no
mention that the alliance will never
use its weapons except in self-defense.
So, in 1991 the new Strategic Concept
said the alliance was purely defensive
in purpose. In 1999, there is no mention
that the alliance will never use its
weapons other than in self-defense.

I think that is a real important dis-
tinction. That is why I think it is so
important we have a debate on the mis-
sion of NATO.

The PRESIDING OFFICER. The Sen-
ator’s time has expired. The Chair rec-
ognizes the Senator from Oklahoma.

Mr. NICKLES. Mr. President, I com-
pliment my colleague from Kansas for
this amendment. I know there are addi-
tional speakers—on this side, at least—
who desire to speak on it, so I ask
unanimous consent both sides have an
additional 8 minutes to speak on this
amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. NICKLES. Mr. President, will my
colleague yield 3 minutes?

Mr. ROBERTS. I am delighted to
yield my distinguished colleague and
friend 3 minutes.

Mr. NICKLES. Mr. President, I thank
the Senator for this amendment. I
think this is a very important amend-
ment. I wish we would debate it at
much greater length, because I am
afraid, from some of the things I have
read, from comments made by the
President of the United States, that he
is expanding NATO’s role, commit-
ment, obligation, frankly, far beyond
the treaty we have signed, which has
been so successful, the 50th anniver-
sary of which we commemorated this
year.

I look at the President’s statement
he made on May 27, 1997. He did this in
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concert with French President Chirac
and Russian President Yeltsin in
France. He stated:

In turn, we are building a new NATO. It
will remain the strongest alliance in history,
with smaller, more flexible forces, prepared
to provide for our defense, but also trained
for peacekeeping.

He goes on, and I will just read the
last sentence:

It will be an alliance directed no longer
against a hostile bloc of nations, but instead
designed to advance the security of every de-
mocracy in Europe—NATO’s old members,
new members, and non-members alike.

A couple of days later he made a
speech at the United States Military
Academy, a commencement speech at
West Point, May 31, 1997:

To build and secure a new Europe, peace-
ful, democratic and undivided at last, there
must be a new NATO, with new missions,
new members and new partners. We have
been building that kind of NATO for the last
three years with new partners in the Part-
nership for Peace and NATO’s first out-of-
area mission in Bosnia. In Paris last week,
we took another giant stride forward when
Russia entered a new partnership with
NATO, choosing cooperation over confronta-
tion, as both sides affirmed that the world is
different now. European security is no longer
a zero-sum contest between Russia and
NATO; but a cherished, common goal.

Clearly, President Clinton is trying
to redefine NATO’s mission far beyond
a defensive alliance, as our colleague
from Kansas pointed out. The purpose
in the charter of NATO under article 5
was a defensive alliance. Now he is ex-
panding it to include nonmembers. He
is including out-of-area conflicts. He
includes ethnic conflicts or trying to
resolve ethnic conflicts. I think, clear-
ly, if he is going to do so, he needs to
rewrite the NATO charter and submit
that as a treaty to the Senate for its
ratification.

So I compliment my colleague for
this amendment. I think it is one of
the most important amendments we
will consider on this bill. I urge my col-
leagues to vote in favor of the Roberts
amendment, and I thank him for his
leadership.

Mr. ROBERTS. Mr. President, how
much time do we have remaining now?

The PRESIDING OFFICER. The Sen-
ator controls 7 minutes.

Mr. ROBERTS. Mr. President, I ask
unanimous consent that Senator SES-
SIONS be added as an original cosponsor
of the Roberts amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROBERTS. I yield the distin-
guished Senator 2 minutes.

The PRESIDING OFFICER. The Sen-
ator from Alabama.

Mr. SESSIONS. Mr. President, I
thank the Senator from Kansas for
bringing forward a very critical amend-
ment. I spent 17 years as a U.S. attor-
ney or assistant U.S. attorney, rep-
resenting the United States in court. I
am looking at the legal implications of
this amendment as a lawyer for the
United States.
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What we are doing here is very, very
historic. This Congress has ratified a
defensive treaty. We are moving into a
new world. We are looking at an en-
tirely different approach to life, and
the President is unilaterally expanding
the commitments of this Nation under
the guise of a new NATO that is in-
volved in new missions, as the Senator
from Oklahoma has just noted; com-
mitting us solemnly with the same
depth of commitment that we put our
lives, our fortunes, and our honor to
preserve the integrity of democracy
against totalitarian communism for all
of these years.

That is what is being asked here. To
have that done without full debate and
full approval of this Congress is as-
tounding and would represent a major
legal erosion of the powers of the Sen-
ate and the Congress, particularly the
Senate, to review these matters. So I
cannot express too strongly how impor-
tant it is this Senate reassert its his-
toric responsibility to advise and con-
sent to involvement in these kind of
foreign policies.

Once the President commits us, we
pay for it. Right now this action in
Kosovo amounts to 19 NATO nations
meeting and deciding how to deploy
the U.S. Air Force. We are paying for
this war in their own backyard, and
they are voting on how to conduct it.
We simply have to get a better grip on
it.

The PRESIDING OFFICER. The Sen-
ator’s 2 minutes have expired.

Mr. SESSIONS. I thank the Senator
from Kansas.

Mr. ROBERTS. I yield 2 minutes to
the Senator from Oklahoma.

Mr. WELLSTONE. I ask my col-
league whether I could have 10 seconds
to have some fellows granted the privi-
lege of the floor? They have been wait-
ing outside. May I do that without tak-
ing anybody’s time?

Mr. ROBERTS. Certainly.

PRIVILEGE OF THE FLOOR

Mr. WELLSTONE. Mr. President, I
ask unanimous consent that Ben
Highton, Rachel Gragg, John Brad-
shaw, and Michelle Vidovic, who are
fellows, be granted the privilege of the
floor for the duration of the consider-
ation of this bill.

The PRESIDING OFFICER. Without
objection, it is so ordered. The Senator
from Oklahoma.

Mr. INHOFE. Mr. President, I know
the Senator from Delaware, the Sen-
ator from Alabama, and others have
been talking about the legal ramifica-
tions of what this amendment is all
about. You can study the sections and
subsections and sub-subsections and
quote all of these things, but I think
we all know this was an alliance that
was set up to be a defensive alliance.
Now we are getting into something
that is far more than that.

But I would put out two things that
have not been said. First of all, I just
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came back from the Canada-United
States interparliamentarian meeting
up there. It is very clear to me they are
involved in this, with a very modest
contribution, only because we are in
there. I wonder how many other of
these countries are getting involved be-
cause we are providing that leadership.

No. 2, my concern about this is not a
legalistic concern. It is what effect is
this having on our state of readiness. I
happen to be chairman of the Readi-
ness Subcommittee. This is what is
very frightening. We can remember in
this Chamber in 1994, in 1995, talking
about Bosnia; we were going to be
sending people over to Bosnia. What
was the main argument used? We have
to protect the integrity of NATO. Then
we have the same thing coming up on
Kosovo. It has come up in other places,
too.

These are areas where we do not have
national strategic interests. What it
has done is to put us in a position
where we cannot carry out the min-
imum expectations of the American
people or our national military strat-
egy, which is to defend America on two
fronts.

I want to tell you how proud I was of
General Hawley the other day, Air
Combat Command, who came out and
said we, right now, are not in a posi-
tion to respond if we should be called
upon to respond in areas where we do
have a national strategic interest such
as North Korea or the Persian Gulf.

It is very, very important that we get
to the bottom of this and we make a
determination as to what our future
commitments are going to be as far as
NATO is concerned.

The PRESIDING OFFICER. The Sen-
ator’s time has expired. The Senator
from Virginia is recognized.

Mr. WARNER. Mr. President, I be-
lieve this debate is taking on excellent
participation. I think we can allocate
another 10 minutes to both sides—10
minutes under the control of the Sen-
ator from Kansas and 10 minutes under
the control of my distinguished col-
league from Michigan.

Mr. LEVIN. Reserving the right to
object, and I do not plan to object, I
wonder if the Chair can inform us as to
how much time is remaining on both
sides under the previous extension.

The PRESIDING OFFICER. Almost 3
minutes on this side and 8 minutes on
the side of the Senator from Michigan.

Mr. LEVIN. I want to protect the
rights of the Senator from Minnesota
who has been waiting.

Mr. WELLSTONE. Mr. President, I
say to my colleague, this is an impor-
tant debate. I agree with both of the
managers. We should go on with the de-
bate. I ask the question whether or not
I may bring this amendment up after
the caucuses or speak for a while but
then have some time later.

Mr. WARNER. Mr. President, I can
address that and make a suggestion.
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On this side, we are prepared to accept
the third amendment. I suggest per-
haps at the hour of 12:25, the distin-
guished ranking member and I and Mr.
WELLSTONE can address the three
amendments and conclude them before
the caucus. Will that be convenient?

Mr. WELLSTONE. I say to my col-
league, I thank him for two of the
amendments. I am committed to hav-
ing a rollcall vote on the welfare track-
ing amendment, so that would not
work out for me. I am pleased to go on
with this debate, and I will come back
later.

Mr. ROBERTS. Will
guished Senator yield?

Mr. WARNER. Mr. President, this is
the first time we have known of the
Senator’s desire to have a rollcall vote
on the third amendment. We are pre-
pared to accept it.

Mr. WELLSTONE. Mr. President, I
say to my colleague from Virginia, I
appreciate working with him on the
other amendments. I have been down
this path before with voice votes and
then it is out in conference. I am com-
mitted to having a debate and vote on
this. I am sorry my colleague is sur-
prised by this. I am more than willing
to wait. I think this debate is very im-
portant. I will come back later and do
this.

Mr. WARNER. Mr. President, I want
the opportunity to consult with the
chairman of the committee that has ju-
risdiction over the subject matter of
the third amendment and with the ma-
jority leader and presumably the mi-
nority leader, and set a time for the
rollcall vote, which the Senator is enti-
tled to have. For the moment, we are
prepared to accept the two amend-
ments and then allow the debate——

The PRESIDING OFFICER. Under
the previous order, the time is set for
the Wellstone amendment.

Mr. WARNER. On the two amend-
ments from Senator WELLSTONE.

Mr. LEVIN. Mr. President, if the
chairman will yield, may I make a sug-
gestion that after we conclude the de-
bate on the pending amendment, we
immediately proceed to the first of the
two Wellstone amendments, accept
those before lunch, and then determine
at that time whether to conclude the
debate on the third. In any event, the
rollcall vote on the third amendment
will have to come after lunch under the
existing unanimous consent agree-
ment.

Mr. ROBERTS. If the Senator will
yield, basically how much additional
time to the time we have left has the
Senator asked for? I am not sure there
are any more Members who want to
speak on the minority side. I can wrap
up in 5 minutes or less. I am adding co-
sponsors every minute, so I am happy
to stay here for a while.

Mr. WARNER. Mr. President, for the
purpose of the party caucuses, we hope
to complete all debate on the under-
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lying amendment circa 12:30, which is
roughly a half hour. I wish to speak a
few more minutes on the amendment
offered by the Senator from Kansas, as
does the ranking member.

My suggestion is, if possible, while
Senator WELLSTONE is on the floor, do
the voice voting of his two amend-
ments, reserving, of course, scheduling
the third, and then we can continue
with this debate. It will not take but a
minute on the two voice votes on the
two Wellstone amendments.

Mr. ROBERTS. I have no problem.

The PRESIDING OFFICER. Is there
objection?

Mr. WARNER. We have not put it in
the form of a unanimous consent re-
quest.

Mr. WELLSTONE. Mr. President, I
apologize. I was in a discussion with
the staff on the majority side. What
are we talking about here?

Mr. LEVIN. Mr. President, the sug-
gestion was we immediately take up
the two Wellstone amendments that we
are going to voice vote, then go back to
the Roberts amendment, and then
come back to the third amendment
afterwards.

Mr. WELLSTONE. That will be fine
with me.

AMENDMENT NO. 381, AS MODIFIED

Mr. WELLSTONE. Mr. President,
first, on amendment No. 381, I send a
modification to the desk.

The PRESIDING OFFICER. The
amendment is so modified.

The amendment, as modified, is as
follows:

On page 83, between lines 7 and 8, insert
the following:

SEC. 329. PROVISION OF INFORMATION AND
GUIDANCE TO THE PUBLIC REGARD-
ING ENVIRONMENTAL CONTAMINA-
TION AT U.S. MILITARY INSTALLA-
TIONS FORMERLY OPERATED BY

THE UNITED STATES THAT HAVE
BEEN CLOSED.

(a)(1) REQUIREMENT TO PROVIDE INFORMA-
TION AND GUIDANCE.—The Secretary of De-
fense shall publicly disclose existing, avail-
able information relevant to a foreign na-
tion’s determination of the nature and ex-
tent of environmental contamination, if any,
at a site in that foreign nation where the
United States operated a military base, in-
stallation, and facility that has been closed
as of the date of enactment of this Act.

(2) CONGRESSIONAL LIST.—Not later than
September 30, 2000, the Secretary of Defense
shall provide Congress a list of information
made public pursuant to paragraph (1).

(b) LIMITATION.—The requirement to pro-
vide information and guidance under sub-
section (a) may not be construed to establish
on the part of the United States any liability
or obligation for the costs of environmental
restoration or remediation at any site re-
ferred to in subsection (a).

(c) NATIONAL SECURITY.—Information the
Secretary of Defense believes could ad-
versely affect U.S. National Security shall
not be released pursuant to this provision.

Mr. WELLSTONE. Mr. President, I
will take a very brief period of time on
each amendment. Basically what this
amendment says is:

The Secretary of Defense shall publicly
disclose existing, available information rel-
ative to a foreign nation’s determination of
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the nature and extent of environmental con-
tamination, if any, at a site in that foreign
nation where the United States operated a
military base, installation, and facility that
has been closed as of the date of the enact-
ment of this Act.

I thank both colleagues, and I really
hope these amendments will be sup-
ported in conference committee.

To make a long story short, when we
leave a country, close our base, quite
often what happens is that there is
some environmental contamination.
We want to make sure those countries
have access to information as to the
extent of what chemicals or substances
are there which might pose a danger to
their citizens.

It is a very reasonable amendment. It
is important for our foreign relations
with these countries. I believe it has
strong bipartisan support. I thank Sen-
ator LEVIN and Senator WARNER for
their support and make the request—I
think both Senators will do this—that
this be kept in conference committee.
That is why I do not need a recorded
vote.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. WARNER. May I seek clarifica-
tion of our colleague from Minnesota,
on his third amendment: What number
does he designate this being? He just
mentioned he wanted to send an
amendment—

Mr. WELLSTONE. I thought we were
going to do two amendments right
now: One is on environmental impact
when we close bases, and the second
amendment is on atomic vets, both of
which the Senator is prepared to ac-
cept.

Mr. WARNER. Correct.

Mr. WELLSTONE. The third amend-
ment, No. 382, deals with tracking, re-
porting on what is actually happening
in the country right now with welfare
reform.

Mr. WARNER. Mr. President, I am
familiar with that, and the Senator
first wishes to amend the text of No.
3827

Mr. WELLSTONE. No; I just did—

Mr. WARNER. You just did it.

Mr. WELLSTONE. I modified amend-
ment No. 381.

Mr. WARNER. Addressing No. 382,
what amount of time will the Senator
require for debate on No. 382?

Mr. WELLSTONE. The UC provides
for an hour equally divided.

Mr. WARNER. And does the Senator
wish to adhere to that previous order?

Mr. WELLSTONE. I say to my col-
league, yes, I have been trying to get
this amendment on the floor for some
time. I am talking to a good friend, my
friend from Virginia, as I make my
case. I believe my friend from Virginia
will agree that this is well worth the
focus on the part of the Senate.

Mr. WARNER. I am only addressing
procedure.

Mr. WELLSTONE. One hour equally
divided is the UC.
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Mr. WARNER. We would like to com-
plete that amendment by 1 o’clock.
Will the Senator reduce his amount of
time? In all likelihood, we will yield
back the half hour reserved for us, be-
cause there is not likely to be any op-
position.

Mr. WELLSTONE. Mr. President, I
am delighted if there is not any opposi-
tion. If the Senator is going to yield
back his time, clearly—I do need to go
to the caucus, but I would rather not
yield back time. I will try to shorten
my presentation. If there is not a re-
sponse, so be it; we will get a strong
vote.

Mr. WARNER. For the convenience
of the Senate, does the Senator think
he can give us any estimate as to how
he can shorten it from a half hour
down to, say, 10 or 12 minutes?

Mr. WELLSTONE. Mr. President, I
am not going to shorten this amend-
ment to 10 or 12 minutes in any way,
shape or form, because it is too impor-
tant to have a chance to talk about
what is happening to these women and
children and make sure that we track
what is happening.

Mr. WARNER. I am just seeking to
try to accommodate the Senate.

Mr. WELLSTONE. We should stay
with the UC agreement.

Mr. WARNER. Beg your pardon?

I have to address the Chair. There is
a UC requirement of the expenditure of
that time prior to the normal weekly
recess today at 12:30?

The PRESIDING OFFICER. There is.

Mr. WARNER. This is the dilemma
that the Senator from Virginia, the
manager of the bill has, in that, as
drawn, the UC of last night requires it
to be completed prior to 12:30. So now
let’s figure out how we accommodate
the Senate. Perhaps we can move your
amendment to some point this after-
noon, that is, amendment No. 3, when
the Senator could avail himself of the
full 30 minutes, if he so desires.

Mr. WELLSTONE. Mr. President, I
would be more than willing —if several
of my colleagues want to speak on the
very important amendment that Sen-
ator ROBERTS has offered, I would be
willing to bring my amendment up
right after the caucuses and go to it
right then.

Mr. WARNER. If I may say, Mr.
President, right after our caucuses are
votes on other amendments, including
Senator ROBERTS’ amendment.

Mr. WELLSTONE. After we have
those votes then I would bring the
amendment up.

Mr. WARNER. I will need to check
other commitments we made with re-
gard to time. I will work on it and
come back in a minute or two and clar-
ify this.

In the meantime, if we can proceed
with the Roberts amendment.

The PRESIDING OFFICER. Who
yields time?

Mr. ROBERTS addressed the Chair.
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The PRESIDING OFFICER. The
Chair recognizes the Senator from Kan-
sas.

AMENDMENT NO. 377, AS MODIFIED

Mr. ROBERTS. Mr. President, I in-
quire, after all that, how much time do
we have remaining on either side?

The PRESIDING OFFICER. Three
minutes on the Senator’s side; 8 min-
utes on the other side.

Mr. ROBERTS. But was there a re-
quest by unanimous consent that ei-
ther party wanted some additional
time? The minority has 8 minutes re-
maining; is that not correct?

The PRESIDING OFFICER. That is
correct.

Mr. ROBERTS. Does the chairman
want to speak on this? Is that correct?
You wish to speak on the Roberts
amendment?

Mr. WARNER. The Senator is cor-
rect, for about 3 minutes, in support.

Mr. ROBERTS. I can get my remarks
done in 5, so I ask unanimous consent
that we add 8 minutes, along with the
other 8 minutes.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

Mr. ROBERTS. Mr. President, I ask
unanimous consent that Senator
BINGAMAN of New Mexico be added as a
cosponsor of the Roberts amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROBERTS. I yield the distin-
guished chairman—what was the re-
quest, Mr. Chairman, 3 minutes, 5 min-
utes?

Mr. WARNER. I would suggest that
we try to conclude the Roberts amend-
ment in 5 or 10 minutes. Then we will
proceed to the Wellstone amendment,
and then we can adhere to the time
agreements.

Mr. ROBERTS. I ask the distin-
guished chairman, how much time
would the distinguished chairman like?

Mr. WARNER. Just 2 minutes.

Mr. ROBERTS. I yield the distin-
guished Senator 2 minutes.

Mr. WARNER. Mr. President, I want
to address the document that was sub-
mitted to the Senate by the Senator
from Delaware entitled: The Kyl
Amendment and the Strategic Concept
of NATO. I went back and asked the
Senator from Delaware to clarify the
date, time, group, and when it was pre-
pared and submitted to the Senate. He
is doing that.

But I just wish to draw the attention
to the Senate, as I read this docu-
ment—and I have seen it before—it
simply refers to those portions in the
Kyl amendment that were incorporated
into the final draft of the Strategic
Concept. But it does not, on its face,
nor do I believe it was intended to, say
that it covered everything by the new
Strategic Concept.

Indeed, I agree with the Senator from
Kansas this document in no way is in-
tended to represent that it encom-
passes all of the new Strategic Con-
cept. The Senator from Kansas is quite
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properly pointing out there are those
of us—the Senator from Kansas, my-
self, and others—who feel the Strategic
Concept went beyond the Kyl amend-
ment.

I yield the floor.

The PRESIDING OFFICER. The
Chair recognizes the Senator from Kan-
sas.

Mr. ROBERTS. Might I inquire of my
distinguished friend from Michigan if
he, the minority, seeks any additional
time?

Mr. LEVIN. We are just using about 3
of our 8 minutes.

Mr. ROBERTS. I would be happy if
the Senator would like to proceed at
this time. I would like to close, if that
is all right.

Mr. LEVIN. Sure.

The PRESIDING OFFICER. The
Chair recognizes the Senator from
Michigan.

Mr. LEVIN. Mr. President, I support
this amendment for the reasons pre-
viously given. It does not reach any
conclusion as to whether there are any
additional obligations upon the United
States. Unlike earlier versions, it sim-
ply asks the President to certify
whether or not there are additional ob-
ligations imposed on the United States.

I have read from what was called
then the new Strategic Concept of
NATO in 1991. At the heading of that
Concept, it was stated that:

The alliance recognizes that developments
taking place in Europe would have a far-
reaching impact on the way in which its
aims would be met in the future.

And, indeed, adopted language such
as:

Alliance security must also take into ac-
count the global context. Alliance security
interests can be affected by other risks of a
wider mnature, including proliferation of
weapons of mass destruction, disruption of
flow of vital resources, actions of terrorism
and sabotage.

That did not impose any new obliga-
tions. It is very broad language.

Listen to some of this language in
this 1991 alliance new Strategic Con-
cept:

The primary role of the alliance military
forces to guarantee security and territorial
integrity of member states remains un-
changed [we said in 1991]. But this role must
take account of the new strategic environ-
ment in which a single massive and global
threat has given way to diverse and multi-
directional risks. Allied forces have different
functions to perform in peace, crises, and
war.

That is section 40 in 1991.

How about this one, section 41:

Allies could be called upon to contribute to
global stability and peace by providing
forces for United Nations missions.

How about that for a mission in 19917
Did that impose an obligation on us,
legal obligation on this body, or on this
Nation? Boy, I hope not. Not in my
book it did not.

Allies could be called upon to contribute to
global stability and peace by providing
forces for United Nations missions.
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This was adopted in 1991 as a new
Strategic Concept. That did not impose
a thing on us. It was a new Strategic
Concept adopted by NATO, not a le-
gally binding commitment on the alli-
ance.

It was not submitted to us then as a
treaty change because it was not a
treaty change, nor is this new Stra-
tegic Concept of 1999 legally binding
upon us any more than the 1991 Stra-
tegic Concept was.

So I think we ought to adopt this
amendment. It is something which is
highly appropriate to ask the President
whether or not the new Strategic Con-
cept of NATO imposes any new com-
mitment or obligation on the United
States, the key word there to me being
“‘imposes.”’

I ask, Mr. President, before I yield
the floor, that the yeas and nays be or-
dered on this amendment.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

PRIVILEGE OF THE FLOOR

Mr. LEVIN. Mr. President, I ask
unanimous consent that the privileges
of the floor be granted to the following
Pearson Fellow on the staff of the For-
eign Relations Committee, Joan
Wadelton, during the pendency of the
Department of Defense Authorization
legislation.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. LEVIN. I thank the Chair.

Again, I will be supporting this
amendment.

Mr. ROBERTS. With the debate we
have had on the floor, although there is
support—and the better part of judg-
ment would be for me to simply yield
the floor—we will try to split the shin-
gle one more time. The debate is cen-
tered around whether or not the new
Strategic Concept adopted at the 50th
anniversary of NATO is legally bind-
ing, a treaty, or different from the 1991
Concept, let alone the 1949 Concept.

Let me just say that the 1991 docu-
ment really stressed that—as a matter
of fact, it assured—no NATO weaponry
will ever be used offensively. We are
sure doing that now in regard to
Kosovo. In addition, in terms of the 19
parties who met in Washington, I am
sure that each one of them certainly
thought it was binding. And if the men
and women in the uniform of all our al-
lies do not think it is binding, I think
they had better look for a new defini-
tion.

I believe any document that contains
even tacit commitment by the United
States and other nations to engage in
new types of NATO missions—and let
me simply say that these missions are
now described as problems with drugs,
problems with social progress, with re-
form, with ethnic strife; about the only
thing that is not in there is don’t put
gum in the water fountain—outside the
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domain of the original treaty, as well
as a commitment to structure military
forces accordingly, can be considered
an international agreement.

I refer again to the U.S. Department
of State Circular 175, the Procedure on
Treaties, that sets forth eight consider-
ations available for determining
whether or not an agreement or an ac-
cord should be submitted to the Senate
for ratification. Four of them I will re-
peat again: The extent to which the
agreement involves commitments or
risks affecting the Nation as a whole—
if Kosovo is not a risk, I do not know
what is—whether the agreement can be
given effect without the enactment of
subsequent legislation by the Congress;
past U.S. practices as to similar agree-
ments; the preference of Congress as to
a particular type of agreement.

It seems to me, if I recall the debate
and the two copies of the original 1949
document, and then the Strategic Con-
cept document, No. 1, they said no of-
fensive weapons. No. 2, they said we are
going to stay within our borders and
we will meet with you before we go
outside the borders and go wandering
in the territory of a sovereign nation.
Then lastly, we are going to consult
with the U.N. It is going to be in co-
operation with the U.N. All that is dif-
ferent.

I think to say that it is not different
in regard to 1991 is simply not accu-
rate.

I don’t know. I suppose per se, le-
gally—I am not a lawyer—that this
Strategic Concept is not a treaty. But
it sure walks like a treaty duck and it
quacks like a treaty duck and it is
wandering into different areas like a
treaty duck. In the quacking and the
walking, it is causing a lot of problems.

I simply say, in closing, I do respect
the Senator from Michigan and his sup-
port and the Senator from Delaware for
his accommodating my amendment. It
is true that the Senator from Delaware
said that I was in the House of Rep-
resentatives, the other body, what Sen-
ator BYRD refers to as the lower body.
In 1990 we were not asleep. We were not
asleep at all. We admired the Senator
from Delaware from afar. We were
spellbound, as a matter of fact, by his
oratorical skills, his sartorial splendor,
and his ability to be heard above all in
the Senate, regardless of whether the
acoustical system was working or not.
So I thank the Senator from Delaware
for his comments.

I urge Senators to support this
amendment and send a strong message
that we are adhering to our constitu-
tional right when we change an agree-
ment that in effect directly affects the
lives of our American men and women
and our national security, that the
Senate stepped up to the plate.

I yield back the remainder of my
time.

The PRESIDING OFFICER. All time
has been yielded back. Under the pre-
vious order, the Roberts-Warner
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amendment No. 377 will be temporarily
laid aside.

Mr. WARNER. And the vote will
occur, Mr. President, if you continue to
read the order.

The PRESIDING OFFICER. The vote
will occur after the Roth amendment
at 2:15.

Mr. WARNER. I thank the Chair.

Now, Mr. President, we are ready to
receive the comments under the stand-
ing order for the day from our distin-
guished colleague from Minnesota.
These comments will be relative to
what I call the third amendment, No.
382. Perhaps we could take this time to
vote the first two by voice.

Mr. WELLSTONE. Mr. President, be-
sides the environmental assessment
amendment, the second amendment we
are taking deals with atomic vets—is
that correct—compensation for atomic
vets? I am pleased to do so, and I thank
both my colleagues for their help and
comments.

Mr. WARNER. We are happy to be of
accommodation. Would the Senator
urge the adoption of the two amend-
ments?

Mr. WELLSTONE. I urge the adop-
tion of the two amendments.

The PRESIDING OFFICER. Without
objection, the two amendments are
agreed to.

Mr. WELLSTONE. These are amend-
ments Nos. 380 and 383?

The PRESIDING OFFICER. Amend-
ments 380 and 381.

Mr. WELLSTONE. I am sorry, 380 and
381.

Mr. LEVIN. As modified.

The PRESIDING OFFICER. As modi-
fied.

The amendments (No. 380 and No.
381), as modified, were agreed to.

Mr. LEVIN. Mr. President, I move to
reconsider the vote.

Mr. WARNER. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 380

Mr. WELLSTONE. Mr. President, I
rise today to speak on an amendment I
offered that would remove some of the
frustrating and infuriating obstacles
that have too often kept veterans who
were exposed to radiation during mili-
tary service from getting the disability
compensation they deserve. This
amendment would add three radiogenic
conditions to the list of presumptively
service-connected diseases for which
atomic veterans may receive VA com-
pensation, specifically: lung cancer;
colon cancer; and tumors of the brain
and central nervous system. It is based
on a bill I introduced during the last
Congress, S. 1385, the Justice for Atom-
ic Veterans Act.

At the outset, let me say that this
amendment was accepted and adopted
by the Senate just a few months ago as
a part of S. 4, the Soldiers’, Sailors’,
Airmen’s, and Marines’ Bill of Rights
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Act of 1999. Because that bill appears
to be dead on arrival in the House, I am
offering it on the Defense Authoriza-
tion bill. I think this amendment was
relevant to S. 4 and it is certainly rel-
evant to this bill. But I mention the
history of this amendment to my col-
leagues in the belief that what was ac-
ceptable to the Senate three months
ago will be acceptable today.

I want to explain why this amend-
ment is topical to the Defense Author-
ization bill. I believe that the way we
treat our veterans does send an impor-
tant message to young people consid-
ering service in the military. When
veterans of the Persian Gulf War don’t
get the kind of treatment they deserve,
when the VA health care budget loses
out year after year to other budget pri-
orities, when veterans benefits claims
take years and years to resolve, what
is the message we are sending to future
recruits?

How can we attract and retain young
people in the service when our govern-
ment fails to honor its obligation to
provide just compensation and health
care for those injured during service?

One of the most outrageous examples
of our government’s failure to honor
its obligations to veterans involves
“‘atomic veterans,” patriotic Ameri-
cans who were exposed to radiation at
Hiroshima and Nagasaki and at atmos-
pheric nuclear tests.

For more than 50 years, many of
them have been denied compensation
for diseases that the VA recognizes as
being linked to their exposure to radi-
ation—diseases known as radiogenic
diseases. Many of these diseases are le-
thal forms of cancers.

I received my first introduction to
the plight of atomic veterans from
some first-rate mentors, the members
of the Forgotten 216th. The Forgotten
216th was the 216th Chemical Service
Company of the U.S. Army, which par-
ticipated in Operation Tumbler Snap-
per. Operation Tumbler Snapper was a
series of eight atmospheric nuclear
weapons tests in the Nevada desert in
1952.

About half of the members of the
216th were Minnesotans. What I've
learned from them, from other atomic
veterans, and from their survivors has
shaped my views on this issue.

Five years ago, the Forgotten 216th
contacted me after then-Secretary of
Energy O’Leary announced that the
U.S. Government had conducted radi-
ation experiments on its own citizens.
For the first time in public, they re-
vealed what went on during the Nevada
tests and the tragedies and trauma
that they, their families, and their
former buddies had experienced since
then.

Because their experiences and prob-
lems typify those of atomic veterans
nationwide, I'd like to tell my col-
leagues a little more about the Forgot-
ten 216th. When you hear their story, I
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think you have to agree that the For-
gotten 216th and other veterans like
them must never be forgotten again.

Members of the 216th were sent to
measure fallout at or near ground zero
immediately after a nuclear blast.
They were exposed to so much radi-
ation that their Geiger counters went
off the scale while they inhaled and in-
gested radioactive particles. They were
given minimal or no protection. They
frequently had no film badges to meas-
ure radiation exposure. They were
given no information on the perils they
faced.

Then they were sworn to secrecy
about their participation in nuclear
tests. They were often denied access to
their own service medical records. And
they were provided no medical follow-
up.

For decades, atomic veterans have
been America’s most neglected vet-
erans. They have been deceived and
treated shabbily by the government
they served S0 selflessly and
unquestioningly.

If the U.S. Government can’t be
counted on to honor its obligation to
these deserving veterans, how can
young people interested in military
service have any confidence that their
government will do any better by
them?

I believe the neglect of atomic vet-
erans should stop here and now. Our
government has a long overdue debt to
these patriotic Americans, a debt that
we in the Senate must help to repay. I
urge my colleagues on both sides of the
aisle to help repay this debt by sup-
porting this amendment.

My legislation and this amendment
have enjoyed the strong support of vet-
erans service organizations. Recently,
the Independent Budget for FY 2000,
which is a budget recommendation
issued by AMVETS, Disabled American
Veterans (DAV), Paralyzed Veterans of
America (PVA), and the Veterans of
Foreign Wars (VFW), endorsed adding
these radiogenic diseases to VA’s pre-
sumptive service-connected list.

Let me briefly describe the problem
that my amendment is intended to ad-
dress. When atomic veterans try to
claim VA compensation for their ill-
nesses, VA almost invariably denies
their claims. VA tells these veterans
that their radiation doses were too
low—Dbelow 5 rems.

But the fact is, we don’t really know
that and, even if we did, that’s no ex-
cuse for denying these claims. The re-
sult of this unrealistic standard is that
it is almost impossible for these atom-
ic veterans to prove their case. The
only solution is to add these conditions
to the VA presumptive service-con-
nected list, and that’s what my amend-
ment does.

First of all, trying to go back and de-
termine the precise dosage each of
these veterans was exposed to is a fu-
tile undertaking. Scientists agree that
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the dose reconstruction performed for
the VA is notoriously unreliable.

GAO itself has noted the inherent un-
certainties of dose reconstruction.
Even VA scientific personnel have con-
ceded its unreliability. In a memo to
VA Secretary Togo West, Under Sec-
retary for Health Kenneth Kizer has
recommended that the VA reconsider
its opposition to S. 1385 based, in part,
on the unreliability of dose reconstruc-
tion.

Mr. President, I ask unanimous con-
sent that the text of Dr. Kizer’s memo
be printed in the RECORD at the end of
my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

[See exhibit 1.]

Mr. WELLSTONE. In addition, none
of the scientific experts who testified
at a Senate Veterans’ Affairs Com-
mittee hearing on S. 1385 on April 21,
1998, supported the use of dose recon-
struction to determine eligibility for
VA benefits.

Let me explain why dose reconstruc-
tion is so difficult. Dr. Marty Gensler
on my staff has researched this issue
for over five years, and this is what he
has found.

Many atomic veterans were sent to
ground zero immediately after a nu-
clear test with no protection, no infor-
mation on the known dangers they
faced, no badges or other monitoring
equipment, and no medical followup.

As early as 1946, ranking military
and civilian personnel responsible for
nuclear testing anticipated claims for
service-connected disability and sought
to ensure that ‘‘no successful suits
could be brought on account of radio-
logical hazards.” That quotation comes
from documents declassified by the
President’s Advisory Committee on
Human Radiation Experiments.

The VA, during this period, main-
tained classified records ‘‘essential’ to
evaluating atomic veterans’ claims,
but these records were unavailable to
veterans themselves.

Atomic veterans were sworn to se-
crecy and were denied access to their
own service and medical records for
many years, effectively barring pursuit
of compensation claims.

It’s partly as a result of these miss-
ing or incomplete records that so many
people have doubts abut the validity of
dose reconstructions for atomic vet-
erans, some of which are performed
more than fifty years after exposure.

Even if these veterans’ exposure was
less than 5 rems, which is the standard
used by VA, this standard is not based
on uncontested science. In 1994, for ex-
ample, GAO stated: ‘“A low level dose
has been estimated to be somewhere
below 10 rems [but] it is not known for
certain whether doses below this level
are detrimental to public health.”

Despite persistent doubts about VA’s
and DoD’s dose reconstruction, and de-
spite doubts about the science on
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which VA’s 5 rem standard is based,
these dose reconstructions are used to
bar veterans from compensation for
disabling radiogenic conditions.

The effects of this standard have
been devastating. A little over two
years ago the VA estimated that less
than 50 claims for non-presumptive dis-
eases had been approved out of over
18,000 radiation claims filed.

Atomic veterans might as well not
even bother. Their chances of obtaining
compensation are negligible.

It is impossible for many atomic vet-
erans and their survivors to be given
““the benefit of the doubt’” by the VA
while their claims hinge on the dubious
accuracy and reliability of dose recon-
struction and the health effects of ex-
posure to low-level ionizing radiation
remain uncertain.

This problem can be fixed. The rea-
son atomic veterans have to go
through this reconstruction at all is
that the diseases listed in my amend-
ment are not presumed to be service-
connected. That’s the real problem.

VA already has a list of service-con-
nected diseases that are presumed serv-
ice-connected, but these are not on it.

This makes no sense. Scientists agree
that there is at least as strong a link
between radiation exposure and these
diseases as there is to the other dis-
eases on that VA list.

You might ask why I've included
these three diseases in particular—lung
cancer; colon cancer; and tumors of the
brain and central nervous system—in
my amendment. The reason is very
simple. The best, most current, sci-
entific evidence available justifies
their inclusion. A paper entitled ‘‘Risk
Estimates for Radiation Exposure’ by
John D. Boice, Jr., of the National Can-
cer Institute, published in 1996 as part
of a larger work called Health Effects
of Exposure to Low-Level Ionizing Ra-
diation, includes a table which rates
human cancers by the strength of the
evidence linking them to exposure to
low levels of ionizing radiation. Ac-
cording to this study, the evidence of a
link for lung cancer is ‘‘very strong”—
the highest level of confidence—and
the evidence of a link for colon and
brain and central nervous system can-
cers is ‘‘convincing’’—the next highest
level of confidence. So I believe I can
say with a great deal of certainty, Mr.
President, that science is on the side of
this amendment. And I ask unanimous
consent that a copy of the table I just
mentioned be printed in the RECORD at
the conclusion of my remarks.

Last year, the Senate Veterans Af-
fairs Committee reported out a version
of S. 1385, the Justice for Atomic Vet-
erans Act, which included three dis-
eases to be added to the VAs presump-
tive list. Two of those diseases, lung
cancer and brain and central nervous
system cancer, I have included in my
amendment. The third disease included
in the reported bill was ovarian cancer.
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Mr. President, I'd like to explain why I
substituted colon cancer for ovarian
cancer. It is true that the 1996 study I
just cited states that the evidence of a
linkage for ovarian cancer to low level
ionizing radiation is ‘‘convincing,”’ just
as it is for colon cancer. But Mr. Presi-
dent, there are no female atomic vet-
erans. The effect of creating a pre-
sumption of service connection for
ovarian cancer is basically no effect—
because no one could take advantage of
it. However, the impact of adding colon
cancer as a presumption for atomic
veterans is significant; atomic veterans
will be able to take advantage of that
presumption.

The President’s Advisory Committee
on Human Radiation Experiments
agreed in 1995 that VA’s current list
should be expanded. The Committee
cited concerns that ‘‘the listing of dis-
eases for which relief is automatically
provided—the presumptive diseases
provided for by the 1988 law—is incom-
plete and inadequate’” and that ‘‘the
standard of proof for those without pre-
sumptive disease is impossible to meet
and, given the questionable condition
of the exposure records retained by the
government, inappropriate.” The Presi-
dent’s Advisory Committee urged Con-
gress to address the concerns of atomic
veterans and their families ‘‘prompt-
ly.”

The unfair treatment of atomic vet-
erans becomes especially clear when
compared to both Agent Orange and
Persian Gulf veterans. In recom-
mending that the Administration sup-
port S. 1385, Under Secretary for
Health Kenneth Kizer cited the inde-
fensibility of denying presumptive
service connection for atomic veterans
in light of the presumption for Persian
Gulf War veterans and Agent Orange
veterans.

In 1993, the VA decided to make lung
cancer presumptively service-con-
nected for Agent Orange veterans. That
decision was based on a National Acad-
emy of Sciences study that had found a
link only where Agent Orange expo-
sures were ‘‘high and prolonged,” but
pointed out there was only a ‘‘limited”
capability to determine individual ex-
posures.

For atomic veterans, however, lung
cancer continues to be non-presump-
tive. In short, the issue of exposure lev-
els poses an almost insurmountable ob-
stacle to approval of claims by atomic
veterans, while the same problem is ig-
nored for Agent orange veterans.

Persian Gulf War veterans can re-
ceive compensation for symptoms or
illnesses that may be linked to their
service in the Persian Gulf, at least
until scientists reach definitive conclu-
sions about the etiology of their health
problems. Unfortunately, atomic vet-
erans aren’t given the same consider-
ation or benefit of the doubt.

I believe this state of affairs is out-
rageous and unjust. The struggle of
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atomic veterans for justice has been
long, hard, and frustrating. But these
patriotic, dedicated and deserving vet-
erans have persevered. My amendment
would finally provide them the justice
that they so much deserve.

Let me say this in closing. As I have
worked with veterans and military per-
sonnel during my time in the Senate, I
have seen a troubling erosion of the
Federal Government’s credibility with
current and former service members.
No salary is high enough, no pension
big enough to compensate our troops
for the dangers they endure while de-
fending our country. Such heroism
stems from love for America’s sacred
ideals of freedom and democracy and
the belief that the nation’s gratitude is
not limited by fiscal convenience but
reflects a debt of honor.

This is one of those issues which test
our faith in our government. But the
Senate can take an important step in
righting this injustice. I urge my col-
leagues from both sides of the aisle to
join me in helping atomic veterans win
their struggle by supporting my
amendment.

EXHIBIT 1

DEPARTMENT OF VETERANS AFFAIRS,
April 21, 1998.
From: Under Secretary for Health (10).
Subject: Request for Reconsideration of the
Department’s Position on S. 1385
(Wellstone).
To: Secretary (00).

1. I request that you reconsider the Depart-
ment’s position on S. 1385 (Wellstone), which
would add a number of conditions as pre-
sumptive service-connected conditions for
atomic veterans to those already prescribed
by law. I only learned that the Department
was opposing this measure last night on
reading the Department’s prepared testi-
mony for today’s hearing; I had no input into
that testimony. Indeed, my views on this bill
have not been obtained. I would strongly
support this bill as a matter of equity and
fairness.

2. I do not think the Department’s current
opposition to S. 1385 is defensible in view of
the Administration’s position on presumed
service-connection for Gulf War veterans, as
well as its position on Agency Orange and
Vietnam veterans.

3. While the scientific methodology that is
the basis for adjudicating radiation exposure
cases may be sound, the problem is that the
exposure cannot be reliably determined for
many individuals, and it never will be able to
be determined in my judgment. Thus, no
matter how good the method is, if the input
is not valid then the determination will be
suspect.

4. 1T ask that we formally reconsider and
change the Department’s position on S. 1385.
I feel the proper and prudent position for the
Department is to support S. 1385.

KENNETH W. KIZER, M.D., M.P.H.

Table 8.4—Strength of evidence that cer-
tain human cancers are induced following
exposure to low levels of ionizing radiation.

Evidence Cancer

Very strong ...
Convincing ..... .
Weak, inconsistent ...

Leukemia, Female breast, Thyroid, Lung.

Stomach, Colon, Bladder, Ovary, Brain/CNS, Skin.

Liver, Salivary glands, Esophagus, Multiple
myeloma, Non-Hodgkin lymphoma, Kidney.
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Evidence Cancer

Not convincing ........ CLL, Male breast, Hodgkin's disease, Cervix, Pros-
tate, Testes, Pancreas, Small intestine, Pharynx,
hypopharynx, larynx, Certain childhood cancers,
Skeleton support tissues.

Onldy at very high Bone, Connective tissue, Rectum, Uterus/Vagina.
0ses.

High-Let exposures:
Thorotrast (TH-
232), Radium,
Radon.

Liver, Leukemia, Bone, Lung.

AMENDMENT NO. 381

Mr. WELLSTONE. Mr. President, my
amendment, amendment 381, entitled
“Provision of Information and Guid-
ance to the Public Regarding Environ-
mental Contamination at U.S. Military
Installations Formerly Operated by the
United States that Have Been Closed,”
is a simple, straightforward amend-
ment, but one which can potentially go
a long way toward ensuring that the
United States leaves a positive envi-
ronmental legacy behind when we
withdraw from military bases overseas.
As we have withdrawn from our bases
around the world, the U.S. military has
taken some steps to clean-up contami-
nation at those bases before leaving.
But there are still many convincing re-
ports that contamination has been left
behind. As the New York Times noted
last December in an editorial, ‘‘Fuels,
lubricants, cleaning fluids and other
chemicals are leaching into ground-
water, and unexploded shells linger on
testing grounds long after American
soldiers leave.”” This is especially true
in the Philippines, where we withdrew
from Subic Bay and Clark Air Base, in
1992. And it will soon apply to Panama
where will finish our withdrawal at the
end of 1999.

I understand very well that the Pen-
tagon has no legal obligations under
our treaties with these countries to
pay for a clean-up of environmental
contamination. And I am not calling
for any funding for such a clean-up.
What this amendment requires the
Pentagon to do is simply to provide as
much information as possible and to
cooperate in interpreting that informa-
tion so that nations such as the Phil-
ippines can complete environmental
studies to tell them exactly what has
been left behind.

So far the Pentagon has turned over
substantial information to the Phil-
ippine government, but it has done so
slowly and grudgingly. We need to be
more forthcoming to help the Filipinos
deal with this issue before the contami-
nation in the Subic and Clark areas
causes further health problems.

This amendment is intended to pro-
tect the legacy of the U.S. in those
countries where we maintained bases.
It does not look at the environmental
issue as a legal issue but as a moral
one. At a time when anti-Americanism
may be growing in certain parts of the
world we need to ensure that in those
countries that are our longtime allies,
we do what we can to promote a posi-
tive image of the U.S. even after we
leave our bases.
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We will continue to have close mili-
tary and political relations with coun-
tries such as the Philippines and Pan-
ama and we should not let this envi-
ronmental issue fester and become an
impediment to good relations.

The amendment as modified applies
only to bases already closed. Initially I
had intended to extend it to bases
which would be closing in the future,
which would include our facilities in
Panama. However, since I understand
that sensitive negotiations are under-
way on this very issue between the U.S.
and Panama and I did not want this
amendment to in any way interfere
with the successful conclusion of those
negotiations. But I want the record to
show that I believe that we should be
very forthcoming in releasing informa-
tion on environmental conditions at
our facilities in Panama as we close
them. I would like to see the Pentagon
avoid the long delays in providing in-
formation which we have seen in the
Philippine case by following the spirit
of this amendment. Of course, if we see
a similar problem in the case of Pan-
ama we may have to revisit this issue
next year and propose a similar provi-
sion to require the Department of De-
fense to make information available
publicly.

If we assist our strategic partners in
their efforts to complete environ-
mental baseline studies, it is quite
likely that any clean-up which occurs
down the road will be done by Amer-
ican companies, who are the leaders in
this field. Without the information and
the necessary studies these countries
are unable to identify the scope of the
problem and begin to move toward
some type of amelioration. Once the
studies are in hand they may be able to
approach international lenders, such as
the World Bank, for funding and subse-
quently some clean-up contracts may
go to U.S. companies.

Mr. President, when we close our
bases and leave behind environmental
contamination, the people who suffer
from the contamination are almost al-
ways people already living in poverty
and already struggling to maintain
good health. They do not also need to
contend with a toxic legacy left by the
U.S. military. Just to highlight one of
the most disturbing cases, I want to
discuss the situation in the Philippines
and especially at the site of the former
Clark Air Base.

According to a recent report in the
Philippine Star Newspaper, a forensic
expert at the Commission of Human
Rights (CHR) identified 29 persons who
were living at volcano evacuation cen-
ters who were found to be suffering
from various ailments attributed to
mercury and nitrate elements left by
the Americans when they abandoned
their air base at Clark in 1991.

“The clinical manifestation exhib-
ited by the patients were consistent
with chemical exposure,”” the report
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said. It noted that 13 children aged one
to seven ‘‘manifested signs and symp-
toms of birth defects and neurological
disorders,” adding that ‘‘four females
suffered spontaneous abortions and
still births.”

“These can be attributed to mercury
exposure,” the report said. It also re-
ported ‘‘central nervous system dis-
orders, Kidney disorder and cyanosis”
among the persons at evacuation cen-
ter at Clark, ailments he said can be
traced to nitrates exposure.”

Earlier, the CHR forensic office staff
collected water samples from the deep
wells at the evacuation center in Clark
and the Madapdap resettlement site for
volcano victims in Mabalacat,
Pampanga.

The samples were later brought to
the metals lab of the Environmental
Management Bureau (EMB) for anal-
ysis. In a report dated April 16, the
EMB found 200 milligrams of mercury
per liter of water and from 386 to 27 mg
of nitrate per liter of water in the
Clark area.

“These two chemicals, together with
coliform for bacteria were found to be
present in water in values exceeding
the standard set by the WHO,”’ the re-
port said.

The report recommended the imme-
diate removal of the residents at Clark,
and the thorough diagnosis and treat-
ment of the patients.”

Among the victims identified in the
report were Edmarie Rose Escoto, 5;
Kelvin, 7; Martha Rose Pabalan, 4; 8-
month-old Alexander; Sara Tolentino,
and Abraham Taruc, who all had de-
formities to their lower limbs and can-
not walk.

Rowell Borja, 5, and Sheila Pineda, 3,
both had congenital heart ailments.
Skin disorders were also found preva-
lent in other children, while cysts and
kidney disorders were observed in
adults.

The People’s Task Force for Bases
Cleanup (PTFBC) has pointed out that
‘“‘there is more than enough prelimi-
nary evidence of the toxic waste prob-
lem at the former U.S. bases in the
Philippines.”’

Among the documents that have con-
firmed the presence of toxic wastes at
the former bases are pamphlets from
the U.S. Department of Defense enti-
tled ‘“‘Environmental Review of the
Drawdown Activities at Clark Airbase”’
(September 1991) and ‘“‘Potential Res-
toration sites on Board the U.S. Facil-
ity, Subic Bay.”” (October 1992).

The PTFBC also cited 2 reports of the
U.S. Government Accounting Office ti-
tled ‘‘Military Base Closure, U.S. Fi-
nancial Obligations at the Philippines”
(Oct. 1992) as well as an independent re-
port of the WHO on May 9, 1992.

Mr. President, I recently received a
letter from the Philippine Study Group
of Minnesota expressing their concerns
about the environmental contamina-
tion left by the U.S. military at the
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former Clark Air Base. They reported
the results of a trip to the Philippines
by two young Filipina-American
women, Christina Leano and Amy To-
ledo, who have been working with the
affected populations near Clark field
and have been meeting with my staff in
Minnesota and here in Washington.

When these two young women re-
turned from the Philippines, they com-
municated the concern of the Filipino
people about the problems of toxic
waste remaining at both Clark and
Subic. The problems are of sufficient
concern to municipal governments
near Clark that they tried to develop
systems to deliver alternative water
sources to the affected populations.
However, they do not have the nec-
essary resources. They said that the
concerns of the people near Clark have
been front page news in the Philippines
and Philippine Senator Loren Legarda
will soon hold hearings in this issue.
The Philippine Study Group of Min-
nesota wrote to me, and I quote:

These bases . . . have severe problems that
demand immediate attention. It is very un-
fortunate that the U.S. Department of De-
fense will not admit that they left polluted
sites when they vacated the bases. Contrary
to statements made by Secretary of State
Albright, when she was in the Philippines
last summer, the Department of Defense will
not even release important documents need-
ed by Philippine Development authorities.

We need at a minimum to see that all
relevant documents are turned over to
Philippine authorities. This includes
key documents such as information on
the construction of the wells and water
supply system at Clark and hydrologic
surveys for Clark which should be re-
leased to the Clark Development Cor-
poration (CDC). Currently, the CDC
does not have drawings or data on the
water system and they are trying to
improve the water delivery system
without the data they need. The Phil-
ippine Study Group of Minnesota say
they ‘“‘are incredulous that the Defense
Department will not even release those
non-military technical documents that
would be of great help to Philippine au-
thorities.”

This amendment would require the
Defense Department to do that. It is a
simple, reasonable step toward improv-
ing the environmental situation for the
people of the Philippines. It is a step in
the direction of assuring our allies that
when the U.S. closes a military base, it
leaves behind a legacy of friendship,
cooperation, and sensitivity to envi-
ronmental justice—not a toxic legacy.

Mr. President, we have a long history
with the Philippines. From the turn of
the century until 1991, except for the
period of Japanese occupation during
WWII, U.S. military forces used lands
in Central Luzon and around Subic Bay
in the Philippines as military bases
which grew to be among the largest
U.S. overseas bases in the world. The
main purpose of Subic Bay Naval Base
was to service the U.S. Navy Seventh
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Fleet. Forested lands were also used for
training exercises. Clark Air Base
served as a major operations and sup-
port facility during the Korean and
Vietnam conflicts.

In 1991, more than 7,000 military per-
sonnel were stationed at Clark in addi-
tion to dependents and civilian sup-
port. Operations carried out on the
bases included, but were not limited to:
fuel loading, storage, distribution, and
dispensing; ship servicing, repair, and
overhaul; ammunition transfer, assem-
bly, destruction, and storage; aircraft
servicing, cleaning, repair, and storage;
base vehicle fleet servicing, cleaning,
repair, overhaul, and operation; power
generation; electricity transformation
and distribution; steam generation;
water treatment and distribution; sew-
age collection and treatment; haz-
ardous waste storage and disposal; bi-
tumen production; electroplating; cor-
rosion protection; and weed and pest
control.

These activities, for many years not
conducted in a manner protective of
the environment, lead to substantial
contamination of the air, soil, ground-
water, sediments, and coastal waters of
the bases and their surroundings. This
was not unique to the Philippines.
Military and industrial activities in
the U.S. and around the world have had
similar effects. Contaminants include,
but are not limited to, petroleum hy-
drocarbons, aromatic hydrocarbons,
chlorinated hydrocarbons, pesticides,
PCB’s metals, asbestos, acids, explo-
sives and munitions. Whether or not
radioactive wastes are present is uncer-
tain.

The Philippine Senate voted in 1991
not to renew the bases agreement be-
tween the two countries. In June of
that same year, Mt. Pinatubo erupted
hastening U.S. withdrawal from Clark
Air Base. U.S. forces left Subic Naval
Base in 1992, ending almost a century
of occupation of these vast areas of
Luzon. Notwithstanding initial Depart-
ment of Defense protestations to the
contrary, substantial amounts of haz-
ardous materials and wastes were left
behind at the time of the U.S. depar-
ture both on the surface and in various
environmental media. According to a
GAO report issued in 1992,

If the United States unilaterally decided to
clean up these bases in accordance with U.S.
standards, the costs for environmental clean-
up and restoration could approach Superfund
proportions.

Environmental officers at both Subic
Bay Naval Facility and Clark Air Base
have proposed a variety of projects to
correct environmental hazards and
remedy situations that pose serious
health and safety threats.” None of
these projects was undertaken prior to
U.S. departure from the baselands. A
study commissioned by the WHO in
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1993, in order to assess potential envi-
ronmental risks at Subic Bay, identi-
fied a number of contaminated and po-
tentially contaminated sites and rec-
ommended a complete environmental
assessment.

Two study teams visited the sites in
1994, under the sponsorship of the Uni-
tarian Universalist Service Committee,
and not only found evidence of environ-
mental contamination but carefully
documented the lack of existing capac-
ity in the Philippines, whether in gov-
ernment, university, or private sectors,
to assess and remediate this complex
problem.

The health and safety issues are not
theoretical or contingent on future de-
velopment of the bases. At the present
time rusting and bulging barrels of
hazardous materials are sitting uncov-
ered at Clark. There are reports of ex-
posed asbestos insulation in buildings
vacated by departing U.S. personnel.
For years waste materials from the
ship repair facility were dumped or dis-
charged directly into Subic Bay, con-
taminating sediments, and now resi-
dents from surrounding communities
eat fish and shellfish harvested from
this area. Thousands of evacuees dis-
placed from homes destroyed by the
eruption of Mt. Pinatubo and lava
flows which followed have been tempo-
rarily housed in tents and makeshift
wooden structure on Clark Air Base at
a site previously occupied by a
motorpool. They obtain drinking and
bathing water from groundwater wells.

Just beyond the Dau gate, about 300
yards from this evacuation center, is
the permanent community of Dau
where many thousands of residents
routinely use groundwater for drink-
ing, cooking, and bathing. Because of
complaints of gross contamination of
water from some of the wells in the
evacuation area, including visible oily
sheen, foul taste, and gastrointestinal
illness, one sample was tested at the
laboratories of the University of the
Philippines in early 1994 and found to
contain oil and grease. Limited by lab-
oratory capability, the analysis did not
include the wide range of volatile and
semi-volatile organic compounds, fuels,
fuel additives, and other compounds
which commonly contaminate ground-
water in the U.S. and in other coun-
tries where similar military and indus-
trial activities have taken place.

Many of these substances have im-
portant health effects when present
even in extremely small amounts—
health effects which may take years to
become apparent—including cancer,
birth and developmental abnormali-
ties, and neurological or
immunological damage. Moreover,
there are numerous instances in the
U.S. where contaminated groundwater
at military bases has migrated off-
base, sometimes for a distance of sev-
eral miles, entering the drinking water
of surrounding communities and posing
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a threat to public health. This is not
only possible but likely at Clark Air
Base, only one of numerous sites of
concern at both bases, and one which is
beyond existing Philippine capacity to
assess let alone to remediate.

When President Clinton visited the
Philippines in November 1994 both he
and President Ramos acknowledged
that the issue of base contamination
would need to be further investigated.
However, President Clinton stated
that, ‘““We have no reason to believe at
this time that there is a big problem
that we left untended. We clearly are
not mandated under treaty obligations
to do more.”” He went on to say ‘. . .we
decided we should focus on finding the
facts now, and when we find them, deal
then with the facts as they are.”

Though there may be no treaty obli-
gation to address this issue, there are
obvious moral and public health argu-
ments which should compel the U.S. to
accept responsibility for environ-
mental assessment and remediation of
the former bases in the Philippines.
There are other overseas bases in, for
example, Canada, Germany, Italy and
Japan, where in response to host-coun-
try discovery and complaints of envi-
ronmental contamination, the U.S. has
provided assessment and clean-up.
After nearly a century of occupation of
these Philippine baselands, the obliga-
tion is no less. Meanwhile, as the polit-
ical resolution of this issue unfolds,
thousands of Filipinos, many of whom
are living in marginal refugee condi-
tions, and drinking and bathing in
water which may be contaminated with
hazardous substances resulting from
U.S. military activities.

If these circumstances were to exist
in the U.S. the groundwater would al-
ready have been comprehensively test-
ed for a broad spectrum of substances
and the public’s health protected, while
resulting plumes of contamination
were being mapped and remediation
strategies executed. Until we can an-
swer with certainty whether or not this
water is safe for consumption, an an-
swer which neither Philippine govern-
ment, public health officials, nor acad-
emicians are able to provide without
assistance, and eliminate any identi-
fied hazardous exposures, the U.S. may
be viewed as bearing responsibility for
any resulting health effects.

AMENDMENT NO. 382

Mr. WARNER. Having done that, we
will now proceed to amendment No.
382, on which the Senator will address
the Senate pursuant to the standing
order, and then at a time later we will
schedule the vote.

Mr. WELLSTONE. Mr. President, I
will be ready to go, if I could have just
30 seconds to also say on the floor of
Senate, when I say ‘“we,” I don’t mean
as in me. I mean the collective us. This
is for both Senator LEVIN and Senator
WARNER. You also, in a bipartisan way,
through your efforts, were able to put
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an amendment into this bill that deals
with family violence. I thank you. I
think this is an extremely important
amendment.

The problem was that all too often,
when a spouse usually a woman—would
report violence, there was no real right
of guarantee of confidentiality, which
we needed. In other words, a woman
could go to a doctor and then her re-
port to a doctor could get out publicly.
This really will enable women who are
the victims of this violence to be able
to go to someone and receive some sup-
port and help. It is extremely impor-
tant. Both of you have supported this.
I think there is similar language over
in the House side. I thank the two of
you. This is an amendment I am really
proud of. I thank you.

Mr. WARNER. Once again, Mr. Presi-
dent, I am advised that the vote on No.
382, the amendment the Senator is
about to debate in the Senate under
the standing agreement, can be voted
as the third vote in sequence this after-
noon.

Mr. WELLSTONE. That is correct.

Mr. WARNER. All right.

Mr. LEVIN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. WARNER. Have the yeas and
nays been ordered on that amendment?

Mr. WELLSTONE. Mr. President, I
ask for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Mr. President, I wonder
if it would be in order, if there would
be any objection, to ask unanimous
consent that no further business be
held between now and the recess so
that people know there is not going to
be any additional—

Mr. WARNER. Mr. President, I am
not objecting, but I think we should
just simply say that at 1, at which time
the 30 minutes expires, the Senate will
stand in recess until the first vote,
which is scheduled for 2:15.

Mr. LEVIN. But for some of us who
planned to actually leave here at 12:30,
I think it is important, if there is an
understanding to this effect, that there
be no further amendments offered or
any other business carried on between
now and the time that we recess for the
luncheons. Is that agreeable?

Mr. WARNER. Mr. President, I have
no agreement, but let’s make it very
clear that we will now begin to address
amendment No. 382. As soon as that de-
bate is concluded, the Senate will
stand in recess until the hour of 2:15,
when the first vote is to take place,
and there would be no intervening busi-
ness transacted.

Mr. ALLARD. Mr. President, just to
clarify, I don’t have any objection to
that unanimous consent request, but I
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want to make some general remarks in
regard to the total bill. I just wanted
to try——

Mr. WARNER. I am prepared to ac-
commodate the Senator. What about
the hour of 4 today? You have 30 min-
utes.

Mr. ALLARD. That would be fine. I
appreciate that. I think if we set aside
20 minutes, that would be fine. I appre-
ciate that.

Mr. WARNER. We would be glad to
do that and make it a part of the unan-
imous consent request which we are
jointly propounding, Mr. LEVIN and
myself. Is that agreeable?

Mr. LEVIN. I apologize.

Mr. WARNER. We just added, 4 to
4:20, this colleague may speak on the
bill.

Mr. President, I am happy to restate
it, but I think the Chair is——

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

Mr. WARNER. I thank the Chair.

The PRESIDING OFFICER. The
Chair recognizes the Senator from Min-
nesota.

Mr. WELLSTONE. Mr. President,
this amendment speaks to the prior-
ities of the Senate or lack of priorities
of the Senate.

We have here a bill that really talks
about authorization, leading to appro-
priation of hundreds of billions of dol-
lars for defense, for the Pentagon.

I will talk about the priorities of
some low-income families in our coun-
try. Their priorities are how to keep a
roof over their children’s heads. Their
priorities are how to get food in their
children’s stomachs. Their priorities
are how to earn a wage that pays their
bills.

And their priorities are how to ob-
tain medical assistance when they are
sick or when their children are sick.

Mr. President, 2 years ago we passed
a welfare bill, and as we start to see
more and more families slide deeper
and deeper into poverty, and as we see
around the country some of these fami-
lies losing their benefits, I have not
heard so much as a whisper of concern,
let alone a shout of outrage, from the
Senate.

So I rise to propose an amendment. It
is an amendment that I hope will re-
ceive the support of every Senator,
Democrat and Republican alike. It is
simple and it is straightforward.

Current law requires the Secretary of
Health and Human Services to provide
an annual report to Congress. My
amendment requires the Secretary to
include information about families who
have moved off the welfare rolls. What
kind of jobs do they have? What is
their employment status? What kind of
wages are they making? Is it a living
wage? What is the child care situation
with their children? Have they been
dropped from medical assistance? Do
they have any health insurance cov-
erage at all?
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Mr. President, like my colleagues, 1
had hoped that the welfare reform
bill—though I voted against it because
I had real reservations about how it
would really take shape and form
throughout the country—would work.
But I have my doubts. On the basis of
some of the evidence I present here
today, I believe we need to find out
with certainty what is happening to
families, mainly women and children,
when they no longer receive welfare as-
sistance in our country.

Since August of 1996, 1.3 million fam-
ilies have left welfare. They are no
longer receiving welfare assistance.
That is 4.5 million recipients, and they
are mainly women and children. The
vast majority of these 4.5 million citi-
zens are children. On the basis of these
numbers, too many people have deemed
welfare reform a success.

But to see the welfare rolls reduced
dramatically does not mean nec-
essarily that we have reduced poverty
in this country. It doesn’t mean these
families have moved from welfare to
self-sufficiency. It doesn’t mean these
families have moved from welfare to
economic self-sufficiency. These statis-
tics, the drop in the welfare caseload,
which has been so loudly talked about
as evidence of success by Republicans,
Democrats, and by this Democratic ad-
ministration, doesn’t tell us what is
really happening. It doesn’t tell us any-
thing about how these women and chil-
dren are doing. It doesn’t tell us wheth-
er or not these families are better off
now that they are no longer receiving
welfare assistance, or whether they
have fallen further into poverty. It
doesn’t tell us if the mothers can find
work. It doesn’t tell us if they are
making enough of an income to lift
themselves and their children out of
poverty. It doesn’t tell us whether
these mothers have adequate access to
affordable child care, and it doesn’t tell
us whether or not these mothers and
these children have any health care
coverage at all.

No one seems to know what has hap-
pened to these families. Yet, we Kkeep
trumpeting the ‘“‘victory’’ of welfare re-
form. The declining caseloads tell us
nothing at all about how families are
faring once they no longer receive as-
sistance. I am worried that they are
just disappearing and this amendment
is all about a new class of citizens in
our country. I call them The Dis-
appeared.

Let me give you some examples. We
are hearing a lot about the plunge in
food stamp participation. Over the last
4 years, the number of people using
food stamps dropped by almost one-
third—from 28 million to 19 million
people. Some people want to interpret
this as evidence of diminished need.
But just like the decline in the welfare
rolls, there are important questions
left unanswered. I hope this drop in
food stamp assistance means that
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fewer people are going hungry, but I
have my doubts. If people are no longer
needy, then how can we account for the
fact that 78 percent of the cities sur-
veyed by the U.S. Conference of Mayors
for its ‘““‘Report on Hunger’’ reported in-
creases in requests for emergency food
in 1998? This January, a survey con-
ducted by Catholic Charities U.S.A. re-
ported that 73 percent of the diocese
had an increase by as much as 145 per-
cent in requests for emergency food as-
sistance from the year before.

How can we account for such findings
without questioning whether or not the
reformers’ claim of success are pre-
mature?

What is going on here? What is hap-
pening to these women and children?
Should we not know? The esteemed
Gunnar Myrdal said, ‘‘Ignorance is
never random.’”’ Sometimes we don’t
know what we don’t want to know.

This amendment says we ought to do
an honest evaluation and have the Sec-
retary of Health and Human Services
provide a report to us as to exactly
what is happening with these women
and children.

A story Friday from the New York
Times suggests one explanation. One
welfare recipient was told incorrectly
that she could not get food stamps
without welfare. Though she is scrap-
ing by, raising a family of five children
and sometimes goes hungry, she has
not applied for food stamps. ‘“‘They re-
ferred me to the food pantry,” she said.
“They don’t tell you what you really
need to know; they tell you what they
want you to know.”

The truth of the matter is that there
is an information vacuum at the na-
tional level with regard to welfare re-
form. What has happened to the moth-
ers and children who no longer receive
any assistance? In a moment, I am
going to talk about some findings from
NETWORK, a national Catholic social
justice organization—findings that
should disturb each and every Senator.
At the outset, let me read a brief ex-
cerpt from the report that outlines the
problem:

Even though government officials are
quick to point out that national welfare
caseloads are at their lowest point in 30
years, they are unable to tell us for the most
part what is happening to people after they
leave the welfare rolls—and what is hap-
pening to people living in poverty who never
received assistance in the first place.

I am especially concerned because
the evidence we do have suggests that
the goals of welfare reform are not
being achieved. People are continuing
to suffer and continuing to struggle to
meet their basic needs, and I am talk-
ing primarily about women and chil-
dren. I challenge the Senate today with
this amendment. At the very min-
imum, we should call on the Secretary
of Health and Human Services to give
us a report on the status of those
women and those children who no
longer receive any welfare assistance.
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Should we not at least know what is
happening to these families?

I have already mentioned the dra-
matic decline in welfare caseloads. We
must recognize that it is naive to as-
sume that all of the 1.3 million of these
families have found jobs and are mov-
ing toward a life of economic self-suffi-
ciency. After all, the caseload decline
has not been matched by a similar de-
cline in poverty indicators. Moreover,
since 1995, colleagues, what we have
seen is an increase among the severest
and harshest poverty. This is when in-
come is less than one-half of what the
official definition of poverty is. We
have found an increase of 400,000 chil-
dren living among the ranks of the
poorest of poor families in America.
Could this have something to do with
these families being cut off welfare as-
sistance? We ought to at least know.

I have already mentioned the NET-
WORK report. What this group did was
collect data on people who visited
Catholic social services facilities in 10
States with large numbers of people el-
igible for aid, and I will summarize
these very dramatic findings.

Nearly half of the respondents report
that their health is only fair or poor; 43
percent eat fewer meals or less food per
meal because of the cost; they can’t af-
ford it. And 52 percent of soup kitchen
patrons are unable to provide sufficient
food for their children, and even the
working poor are suffering as 41 per-
cent of those with jobs experience hun-
ger. The people who are working work
almost 52 weeks a year, 40 hours a
week, and they are still so poor that
they can’t afford to buy the food for
their children. I am presenting this evi-
dence today because I want us to have
the evidence.

In another study, seven local agen-
cies and community welfare moni-
toring coalitions in six States com-
pared people currently receiving wel-
fare to those who stopped getting wel-
fare in the last few months.

The data show that people who
stopped getting welfare were less likely
to get food stamps, less likely to get
Medicaid, more likely to go without
food for a day or more, more likely to
move because they couldn’t pay rent,
more likely to have a child who lived
away or was in foster care, more likely
to have difficulty paying for and get-
ting child care, more likely to say ‘“‘my
life is worse’” compared to 6 months
ago.

Is that what we intended with this
welfare reform bill?

The National Conference of State
Legislatures did its own assessment of
14 studies with good information about
families leaving welfare. It found that:

Most of the jobs [that former recipients
get] pay between $5.50 and $7 an hour, higher
than minimum wage but not enough to raise
a family out of poverty. So far, few families
who leave welfare have been able to escape
poverty.
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Just this month, Families USA re-
leased a very troubling study. It finds
that:

Over two-thirds of a million low-income
people—approximately 675,000—lost Medicaid
coverage and became uninsured as of 1997 due
to welfare reform. The majority (62 percent)
of those who became uninsured due to wel-
fare reform were children, and most of those
children were, in all likelihood, still eligible
for coverage under Medicaid. Moreover, the
number of people who lose health coverage
due to welfare reform is certain to grow
rather substantially in the years ahead.

Let me just translate this into per-
sonal terms.

Here is the story of one family that
one of the sisters in the NETWORK
study worked with:

Martha and her seven-year-old child,
David, live in Chicago. She recently began
working, but her 37-hour a week job pays
only $6.00 an hour. In order to work, Martha
must have childcare for David.

That is the name of my oldest son,
David.

Since he goes to school, she found a sitter
who would receive him at 7 a.m. and take
him to school. This sitter provided after
school care as well. When Sister Joan sat
down with Martha to talk about her fi-
nances, they discovered that her salary does
not even cover the sitter’s costs.

By the way, as long as we are talking
about afterschool care, let me just
mention to you that I remember a
poignant conversation I had in East
L.A. I was at a Head Start center, and
I was talking to a mother. She was
telling me that she was working. She
didn’t make much by way of wages, but
she was off welfare, and she wanted to
work. As we were talking and she was
talking about working, all of a sudden
she started to cry. I was puzzled. I felt
like maybe I had said something that
had upset her. I said: Can I ask you
why you are crying?

She said: I am crying because one of
the things that has happened is that
my first grader—I used to, when I was
at home, take her to school, and I also
could pick her up after school.

She lived in a housing project. It is a
pretty dangerous neighborhood.

She said: Now, every day when my
daughter, my first grader, finishes up
in school, I am terrified. I don’t know
what is going to happen to her. There
is no care for her, and she goes home,
and I tell her to lock the door and take
no phone calls.

Colleagues, this amendment asks us
to do a study of what is going on with
these children. How many children
don’t play outside even when the
weather is nice because there is nobody
there to take care of them?

Let me talk about an even scarier
situation—families that neither re-
ceive government assistance nor have a
parent with a job. We don’t know for
certain how large this population is,
but in the NETWORK study 79 percent
of the people were unemployed and not
receiving welfare benefits. Of course
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this study was focused on the hardest
hit.

Let me just say that in some of the
earlier State studies, what we are see-
ing is that as many as 50 percent of the
families who lost welfare benefits do
not have jobs.

Can I repeat that?

Close to 50 percent perhaps—that is
what we want to study—of the families
who have been cut off welfare assist-
ance do not have jobs, much less the
number of families where the parents—
usually a woman—has a job, but it is $6
an hour and she can’t afford child care
and her children don’t have the nec-
essary child care. Now her medical as-
sistance is gone and she is worse off
and her children are worse off. They
are plunged into deeper poverty than
before we passed this bill.

Don’t we want to know what is hap-
pening in the country?

How are these families surviving? 1
am deeply concerned and worried about
them. They are no longer receiving as-
sistance. And they don’t have jobs.
They are literally falling between the
cracks and they are disappearing. I
want us to focus on the disappeared
Americans.

What do we do about this? I want to
have bipartisan support.

I was a political science teacher be-
fore becoming a Senator. In public pol-
icy classes, I used to talk about evalua-
tion all the time. That is one of the
key ingredients of good public policy.
That is what I am saying today. We
want to have some really good, thor-
ough evaluation. We have some States
that are doing some studies. But the
problem is there are different meth-
odologies and different studies that are
not comprehensive.

Before we passed this bill, when we
were giving States waivers—Minnesota
was one example—43 of 50 States have
been granted waivers. They were all re-
quired to hire an outside contractor to
evaluate the impact of the program.

After this legislation passed, we
didn’t require this any longer of
States. Now we are only getting very
fragmentary evidence. As a result, we
do not really know what is happening
to these women. We don’t know what is
happening to these children. The
money that we have earmarked is
Labor-HHS appropriations, for Health
and Human Services—$15 million to
provide some money for some careful
evaluation. That is what we need, pol-
icy evaluation. But the money has been
rescinded.

What I am saying—I am sKipping
over some of the data—is at the very
least, what we want to do is to make
sure that we do some decent tracking
and that we know in fact what is really
going on here.

Let me just give you some examples
that I think would be important just to
consider as I go along. Let me read
from some work that has been done by
the Children’s Defense Fund.
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Alabama: Applying for cash assist-
ance has become difficult in many
places. In one Alabama county, a pro-
fessor found workers gave public assist-
ance applications to only 6 out of 27
undergraduate students who requested
them despite State policy that says
anyone who asks for an application
should get one.

In other words, I know what was
going on. This professor was saying to
students, go out there as welfare moth-
ers and apply and see what happens.
They did. What they found out is that
very few of them were even given appli-
cations.

Arizona: 60 percent of former recipi-
ents were taken off welfare because
they did not appear for a welfare inter-
view.

We are talking about sanctions.

After holding fairly steady from 1990
to 1993, the number of meals distrib-
uted to Arizona statewide, Food Char-
ity Networks, has since risen to 30 per-
cent, and a 1997 study found that 41
percent of Networks’ families had at
least one person with a job.

Quite often what happens is the peo-
ple who are off the rolls aren’t off the
rolls because they found a job, but be-
cause they have been sanctioned. The
question is, Why have they been sanc-
tioned? The question is, What happened
to them? What has happened to their
children?

California: Tens of thousands of wel-
fare beneficiaries in California and Illi-
nois are dropped each month as punish-
ment. In total, half of those leaving
welfare in these States are doing so be-
cause they did not follow the rules.

This was from an AP 50-State survey.
It was also cited in the Salvation Army
Fourth Interim Report.

In an L.A. family shelter, 12 percent
of homeless families said they had ex-
perienced benefit reductions or cuts
that led directly to their homelessness.

One of the questions, colleagues, is
this rise of homelessness and this rise
of the use of food pantry shelves. Does
it have something to do with the fact
that many of these women have found
jobs but they don’t pay a living wage,
or they haven’t found work but the
families have been cut off assistance?

Florida: More than 15,000 families left
welfare during a typical month last
year. About 3,600 reported finding
work, but nearly 4,200 left because they
were punished. The State does not
know what happened to almost 7,500
others.

Iowa: 47 percent of those who left
welfare did so because they did not
comply with requirements such as
going to job interviews or providing pa-
perwork.

Kentucky: 58 percent of the people
who leave welfare are removed for not
following the rules.

Minnesota: In Minnesota, case man-
agers found that penalized families
were twice as likely to have serious

CONGRESSIONAL RECORD—SENATE

mental health problems, three times as
likely to have low intellectual ability,
and five times more likely to have fam-
ily violence problems compared with
other recipients.

Mississippi Delta region: Workfare
recipients gather at 4 a.m. to travel by
bus for 2 hours to their assigned work-
places, work their full days, and then
return another 2 hours home each
night. They are having trouble finding
child care during these nontraditional
hours and for such extended days.

I could give other reports of other
States. Let me just say to every single
Senator here, Democrat and Repub-
lican alike, you may have a different
sense of what is going on with the wel-
fare bill. That is fine. But what I am
saying here is if you look at the NET-
WORK study, if you look at the Con-
ference of Mayors study, if you look at
the Conference of State Legislatures
study, if you look at the Children’s De-
fense Fund study, and if you just travel
—I am likely to do quite a bit of travel
in the country over the next couple of
years to really take a look at what is
happening—but if you just travel and
talk to people, you have reason to be
concerned. Right now we do not know
and we cannot remain deliberately ig-
norant. We cannot do that.

Policy evaluation is important. So I
challenge each and every Senator to
please support this amendment which
calls for nothing more than this, that
every year when we get a report from
the Secretary of Health and Human
Services we get a report on what has
happened to these women and chil-
dren—that is mainly the population we
are talking about—who no longer re-
ceive welfare assistance. Where are
they? What kind of jobs do they have?
Are they living-wage jobs? Is there de-
cent child care for the children? Do
they have health care coverage? That
is what we want to know.

I remember in the conference com-
mittee last year, and I will not use
names because no one is here to debate
me, I remember in a conference com-
mittee meeting last year we got into a
debate. I wanted mothers to at least
have 2 years of higher education and
have that not counted against them. I
was pushing that amendment. I re-
member, it was quite dramatic. In this
committee, there were any number of
different Representatives from the
House, and some Senators, who said:
You are trying to reopen the whole
welfare reform debate and you are try-
ing to change welfare policy. This has
been hallmark legislation, the most
important legislation we passed since
Franklin Delano Roosevelt’s legisla-
tion.

I said to them: Let me ask you a
question. Can any of you give me any
data from your States? I know the rolls
have been cut substantially.

I hear my own President, President
Clinton, talking about this. But, Presi-
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dent Clinton, you have not provided
one bit of evidence that reducing the
welfare rolls has led to reduction of
poverty. The real question is not
whether or not people are off the rolls;
the real question is, Are they better
off? I thought the point of welfare re-
form was to move families, mainly
women and children, from welfare to
economic self-sufficiency, from welfare
to a better life. I thought all Senators
think it is important that people work,
but if they work, they ought not to be
poor in America.

We can no longer turn our gaze away
from at least being willing to do an
honest evaluation of what is hap-
pening. This amendment calls for that.
I cannot see how any Senator will vote
against this. I tried to bring this
amendment to the juvenile justice bill.
It would have been a good thing to do,
because, frankly, there is a very strong
correlation between poverty and kids
getting into trouble and which kids get
incarcerated. I think this piece of leg-
islation 1is creating a whole new
class of people—disappeared Ameri-
cans. Many of them are children. That
is my own view.

But as that bill went along, I agreed
I would not do it if I could introduce
this amendment to the next piece of
legislation, which is the DOD legisla-
tion right now. I hope there will be an
up-or-down vote. I hope there will be
strong support for it.

If colleagues want to vote against
it—I do not know how you can. We
ought to be willing to do an honest
evaluation. I tell my colleagues, if you
travel the country, you are going to
see some pretty harsh circumstances.
You are going to see some real harsh
circumstances. I do not remember ex-
actly, and I need to say it this way be-
cause if I am wrong I will have to cor-
rect the record, but I think in some
States like Wisconsin that have been
touted as great welfare reform States,
and I talked to my colleague, Senator
FEINGOLD, about this, and there is low
unemployment so it should work well—
I think, roughly speaking, two-thirds
of the mothers and children now have
less income than they did before the
welfare bill was passed. That is not
success. That is not success.

Do you all know that in every single
State all across the country—and it de-
pends upon which year, it is up to the
State—there is a drop-dead date cer-
tain where families are going to be
eliminated from all assistance?
Shouldn’t we know, before we do that,
before we just toss people over the
cliff—shouldn’t we know what is going
on? Shouldn’t we have some under-
standing of whether or not these moth-
ers are able to find jobs? Shouldn’t we
know what is going on with their chil-
dren? Shouldn’t we know whether
there are problems with substance
abuse or violence in the homes?
Shouldn’t we make sure we do that be-
fore we eliminate all assistance and
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create a new class of the disappeared,
of the poorest of the poor—of the poor
who are mainly children?

I have brought this amendment to
the floor before, but this time around I
do not want a voice vote. I want a re-
corded vote. If Senators are going to
vote against this, I want that on the
record. If they are going to vote for it,
I will thank each and every one of
them. Then, if there is an effort to drop
this in conference committee because
it is on the DOD bill, do you know
what. Here is what I say: At least the
Senate has gone on the record saying
we are going to be intellectually hon-
est and have an honest policy evalua-
tion. That is all I want. That is all I
want to see happen. If it gets dropped,
I will be back with the amendment
again, and again, and again and again—
until we have this study. Until we are
honest about being willing—I am
sorry—until we are willing to be honest
about what is now happening in the
country and at least collect the data so
we can then know.

I feel very strongly about this, col-
leagues, very strongly about this. I am
going to speak on the floor of the Sen-
ate about this. I am going to do some
traveling in the country. I am going to
try to focus on what I consider to be
really some very harsh conditions and
some very harsh things that are hap-
pening to too many women and to too
many children.

I also speak with some indignation. I
can do this in a bipartisan way. I want
us to have this evaluation. I say to the
White House, to the administration—I
ask unanimous consent I have 1 more
minute. I actually started at 12:30, so I
do not know how I could be out of
time. I had a half hour.

The PRESIDING OFFICER. The offi-
cial clock up here shows time expired,
but without objection, 1 minute.

Mr. WELLSTONE. I thank the Chair.
I don’t want to get into a big argument
with the Chair. I can do it in 1 minute.

I think I have heard the administra-
tion, Democratic administration, I
have heard the President and Vice
President talk about how we have dra-
matically reduced the welfare rolls
with huge success. Has the dramatic
reduction in the welfare rolls led to a
dramatic reduction in poverty? Are
these women and children more eco-
nomically self-sufficient? Are they bet-
ter off or are they worse off? That is
what I want to know. I say that to
Democrats. I say that to Republicans.
We ought to have the courage to call
upon the Secretary of Health and
Human Services to provide us with this
data. As policymakers, we need this in-
formation.

Please,
amendment.

I yield the floor.

PRIVILEGE OF THE FLOOR

Mr. BURNS. Mr. President, I ask

unanimous consent that Daniel J.

Senators, support this
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Stewart, a fellow in my office, be
granted the privilege of the floor dur-
ing the debate on the defense author-
ization bill.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————

RECESS

The PRESIDING OFFICER. Under
the previous order, the Senate will
stand in recess until the hour of 2:15, at
which time there will be three stacked
votes.

Thereupon, at 1 p.m., the Senate re-
cessed until 2:15 p.m.; whereupon, the
Senate reassembled when called to
order by the Presiding Officer (Mr.
INHOFE).

———

NATIONAL DEFENSE AUTHORIZA-
TION ACT FOR FISCAL YEAR 2000

The Senate continued with the con-

sideration of the bill.
AMENDMENT NO. 388

The PRESIDING OFFICER. Under
the previous order, there are 2 minutes
equally divided on the Roth amend-
ment. Who yields time?

Mr. ROTH addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Delaware.

Mr. ROTH. Mr. President, for 58
years, two distinguished commanders,
Admiral Kimmel and General Short,
have been unjustly scapegoated for the
Japanese attack on Pearl Harbor. Nu-
merous studies have made it unambig-
uously clear that Short and Kimmel
were denied vital intelligence that was
available in Washington. Investiga-
tions by military boards found Kimmel
and Short had properly disposed their
forces in light of the intelligence and
resources they had available.

Investigations found the failure of
their superiors to properly manage in-
telligence and to fulfill command re-
sponsibilities contributed signifi-
cantly, if not predominantly, to the
disaster. Yet, they alone remain sin-
gled out for responsibility. This amend-
ment calls upon the President to cor-
rect this injustice by advancing them
on the retired list, as was done for all
their peers.

This initiative has received support
from veterans, including Bob Dole,
countless military leaders, including
Admirals Moorer, Crowe, Halloway,
Zumwalt, and Trost, as well as the
VFW.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. WARNER. Mr. President, on be-
half of the managers of this bill, we
vigorously oppose this amendment.
Right here on this desk is perhaps the
most dramatic reason not to grant the
request. This represents a hearing held
by a joint committee of the Senate and
House of the Congress of the United
States in 1946. They had before them
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live witnesses, all of the documents,
and it is clear from this and their find-
ings that these two officers were then
and remain today accused of serious er-
rors in judgment which contributed to
perhaps the greatest disaster in this
century against the people of the
United States of America.

There are absolutely no new facts be-
yond those deduced in this record
brought out by my distinguished good
friend, the senior Senator from Dela-
ware. For that reason, we oppose it.

The PRESIDING OFFICER. All time
has expired. The question is on agree-
ing to amendment No. 388. The yeas
and nays have been ordered. The clerk
will call the roll.

The assistant legislative clerk called
the roll.

Mr. NICKLES. I announce that the
Senator from Arizona (Mr. MCCAIN) is
necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas
nays 47, as follows:

[Rollcall Vote No. 142 Leg.]

52,

YEAS—52
Abraham Edwards Lott
Akaka Enzi McConnell
Baucus Feinstein Mikulski
Bayh Grassley Murkowski
Bennett Hagel Rockefeller
B}den Harkin Roth
gmgaman galtch Sarbanes
oxer elms
Breaux Hollings :ﬁh?bm er
Bunning Inouye Snfithy(NH)
Campbell Johnson Th
Cleland Kennedy omas
Cochran Kerry ThurAmonAd
Collins Kyl Torricelli
Daschle Landrieu Voinovich
DeWine Lautenberg Wellstone
Domenici Leahy Wyden
Durbin Lincoln
NAYS—47
Allard Frist Moynihan
Ashcroft Gorton Murray
Bond Graham Nickles
Brownback Gramm Reed
Bryan Grams Reid
Burns Gregg ) Robb
]é’ﬁr‘fi gu;cﬁ%nson Roberts
afee utchison .
Conrad Inhofe gan@mm
essions
Coverdell Jeffords Smith (OR)
Craig Kerrey
Crapo Kohl Snowe
Dodd Levin Specter
Dorgan Lieberman Stevens
Feingold Lugar Thompson
Fitzgerald Mack Warner
NOT VOTING—1
McCain

The amendment (No. 388) was agreed
to.

Mr. ROTH. Mr. President, I move to
reconsider the vote.

Mr. WARNER. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 377

Mr. WARNER. Is the Senator from
Virginia correct that the next vote will
be on the amendment by the Senator
from Kansas?
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The PRESIDING OFFICER. Yes,
amendment No. 377 by the Senator
from Kansas.

Mr. WARNER. And the Senator from
Kansas and I understand, also, that our
colleague, the ranking member of the
committee, likewise supports the
amendment.

The PRESIDING OFFICER. There
are 2 minutes of debate.

Mr. WARNER. Mr. President, noting
the presence of the Senator from Kan-
sas, the amendment by the Senator
from Kansas raises a very good point;
that is, at the 50th anniversary of the
NATO summit, those in attendance,
the 19 nations, the heads of state and
government, adopted a new Strategic
Concept.

The purpose of this amendment is to
ensure that that Concept does not go
beyond the confines of the 1949 Wash-
ington Treaty and such actions that
took place in 1991 when a new Strategic
Concept was drawn.

A number of us are concerned, if we
read through the language, that it
opens up new vistas for NATO. If that
be the case, then the Senate should
have that treaty before it for consider-
ation. This is a sense of the Senate, but
despite that technicality, it is a very
important amendment; it is one to
which the President will respond.

I understand from my distinguished
colleague and ranking member, in all
probability, we will receive the assur-
ance from the President that it does
not go beyond the foundations and ob-
jectives sought in the 1949 Washington
Treaty.

Mr. LEVIN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Mr. President, I support
this amendment. It says that the Presi-
dent should say to us whether or not
the new Strategic Concept imposes new
commitments or obligations upon us.
It does not find that there are such new
obligations or commitments. The
President has already written to us in
a letter to Senator WARNER that the
Strategic Concept will not contain new
commitments or obligations.

In 1991, the new Strategic Concept,
which came with much new language
and many new missions, was not sub-
mitted to the Senate. Indeed, much of
the language is very similar in 1991 as
in 1999.

In my judgment, there are no new
commitments or obligations imposed
by the 1999 Strategic Concept. The
President could very readily certify
what is required that he certify by this
amendment, and I support it.

Mr. WARNER. Mr. President, I ask
unanimous consent that this vote be
limited to 10 minutes and the next vote
following it to 10 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

All time has expired.

Mr. KYL. Mr. President, I believe
that under the order 1 minute was re-
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served for anybody in opposition, is
that correct?

The PRESIDING OFFICER. Two
minutes equally divided.

Mr. KYL. I don’t think the Senator
from Michigan spoke in opposition to
the amendment, as I understand it.
Therefore, would it not be in order for
someone in opposition to take a
minute?

The PRESIDING OFFICER. Yes. The
Senator from Arizona is recognized for
1 minute.

Mr. KYL. Might I inquire of the Sen-
ator from Delaware—I am prepared to
speak for 30 seconds or a minute.

Mr. BIDEN. If he can reserve 20 sec-
onds for me, I would appreciate it.

Mr. KYL. I will take 30 seconds.

Mr. WARNER. Mr. President, I ask
unanimous consent that both Senators
be given 30 seconds.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KYL. Mr. President, I say to my
colleagues that, as Senator LEVIN just
pointed out, this is a totally unneces-
sary amendment, because the adminis-
tration has already expressed a view
that it has not gone beyond the Con-
cepts this Senate voted for 90 to 9 when
the new states were added to NATO.
Those are the Strategic Concepts.

One might argue whether or not they
are being applied correctly in the case
of the war in Kosovo. That is another
debate. But in terms of the Strategic
Concepts themselves, this body voted
on them, and I would hate for this body
now to suggest to the other 18 coun-
tries in NATO that perhaps they should
resubmit the Strategic Concepts to
their legislative bodies as in the nature
of a treaty so that the entire NATO
agreement on Strategic Concepts
would be subject to 19 separate votes of
our parliamentary bodies. I don’t think
that would be a good idea given the
fact that, as Senator LEVIN already
noted, the President has already said
the Strategic Concepts do not go be-
yond what the Senate voted for 90 to 9.

This an unnecessary amendment. I
suggest my colleagues vote no.

Mr. BIDEN. Mr. President, the Stra-
tegic Concept does not rise to the level
of a treaty amendment, and the Sen-
ator from Michigan has pointed that
out. Therefore, it is a benign amend-
ment, we are told, and in all prob-
ability it is. But it is unnecessary. It
does mischief. It sends the wrong mes-
sage. It is a bad idea, notwithstanding
the fact that it has been cleaned up to
the point that it is clear it does not
rise to the level of a treaty requiring a
treaty vote on the Strategic Concept.

But I agree with the Senator from
Arizona. He painstakingly on this floor
laid out in the Kyl amendment during
the expansion of NATO debate exactly
what we asked the President to con-
sider in the Strategic Concept that was
being negotiated with our allies. They
did that. We voted 90 to 9.
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This is a bad idea.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment. On this question, the yeas and
nays have been ordered and the clerk
will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. NICKLES. I announce that the
Senator from Arizona (Mr. McCCAIN) is
necessarily absent.

The PRESIDING OFFICER (Mr.
CRAPO). Are there any other Senators
in the Chamber who desire to vote?

The result was announced—yeas 87,
nays 12, as follows:

[Rollcall Vote No. 143 Leg.]

YEAS—87
Abraham Edwards Lincoln
Akaka Enzi Lott
Allard Feingold Lugar
Ashcroft Feinstein Mack
Baucus Fitzgerald McConnell
Bayh Frist Mikulski
Bennett Gorton Murkowski
Bingaman Graham Murray
Bond Gramm Nickles
Breaux Grams Reed
Brownback Grassley Reid
Bryan Gregg Roberts
Bunning Harkin Rockefeller
Burns Hatch Santorum
Byrd Helms Sarbanes
Campbell Hollings Schumer
Chafee Hutchinson Sessions
Cleland Hutchison Shelby
Cochran Inhofe Smith (NH)
Collins Jeffords Snowe
Conrad Johnson Stevens
Coverdell Kennedy Thomas
Craig Kerrey Thompson
Crapo Kerry Thurmond
Daschle Kohl Torricelli
DeWine Landrieu Voinovich
Dodd Leahy Warner
Domenici Levin Wellstone
Dorgan Lieberman Wyden
NAYS—12
Biden Inouye Robb
Boxer Kyl Roth
Durbin Lautenberg Smith (OR)
Hagel Moynihan Specter
NOT VOTING—1
McCain

The amendment (No. 377), as modi-
fied, was agreed to.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

AMENDMENT NO. 382

Mr. WARNER. Mr. President, the
next amendment is in the jurisdiction
of the Finance Committee. Therefore, I
have consulted with Chairman ROTH.

Does Senator ROTH have any com-
ments on this?

Mr. ROTH. No comments.

Mr. WARNER. We yield back such
time as we may have.

The PRESIDING OFFICER. There
are 2 minutes equally divided on the
amendment.

The Senator from Minnesota is rec-
ognized.

Mr. WELLSTONE. I thank the Chair.

I have been trying to get this amend-
ment on the floor. This is simple and
straightforward. This requires the De-
partment of Health and Human Serv-
ices to provide us with a report on the
status of women and children who are
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no longer on welfare. There are 4.5 mil-
lion fewer recipients. We want to know
what kinds of jobs, at what wages, do
people have health care coverage. This
is based on disturbing reports by Fam-
ily U.S.A., Catholic Organization Net-
work, Children’s Defense Fund, Con-
ference of Mayors and, in addition, Na-
tional Conference of State Legisla-
tures.

Good public policy is good evalua-
tion, and we ought to know what is
going on in the country right now on
this terribly important question that
dramatically affects the lives of women
and children, albeit low-income women
and children. I hope to get a strong bi-
partisan vote. It will be a good mes-
sage.

Mr. KENNEDY. Mr. President, I
strongly support Senator WELLSTONE’S
amendment to require states to collect
data on the employment, jobs, earn-
ings, health insurance, and child care
arrangements of former welfare recipi-
ents.

This information is essential. The
most important indicator of welfare re-
form’s success is not just declining wel-
fare caseloads. It is the well-being of
these low-income parents and their
children after they leave the welfare
system. We do not know enough about
how they have fared, and states should
be required to collect this information.
Millions of families have left the wel-
fare rolls, and we need to know how
they are doing now. We need informa-
tion on their earnings, their health
care, and other vital data. The obvious
question is whether former welfare re-
cipients are doing well, or barely sur-
viving, worse off than before.

The data we do have about former
welfare recipients is not encouraging.
According to a study by the Children’s
Defense Fund and the National Coali-
tion on the Homeless, most former wel-
fare recipients earn below Dpoverty
wages after leaving the welfare system.
Their financial hardship is compounded
by the fact that many former welfare
recipients do not receive the essential
services that would enable them to
hold jobs and care for their children.
The cost of child care can be a crushing
expense to low-income families, con-
suming over one-quarter of their in-
come. Yet, the Department of Health
and Human Services estimates that
only one in ten eligible low-income
families gets the child care assistance
they need.

Health insurance trends are also
troubling. As of 1997, 675,000 low-in-
come people had lost Medicaid cov-
erage due to welfare reform. Children
comprise 62 percent of this figure, and
many of them were still eligible for
Medicaid. We need to improve outreach
to get more eligible children enrolled
in Medicaid. We also need to increase
enrollment in the State Children’s
Health Insurance Program, which of-
fers states incentives to expand health
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coverage for children with family in-
come up to 200 percent of poverty. it is
estimated that 4 million uninsured
children are eligible for this assistance.

In addition to problems related to
child care and health care, many low-
income families are not receiving Food
Stamp assistance. Over the last 4
years, participation in the Food Stamp
Program has dropped by one-third,
from serving nearly 28 million partici-
pants to serving fewer than 19 million.
But this does not mean children and
families are no longer hungry. Hunger
and undernutrition continue to be ur-
gent problems. According to a Depart-
ment of Agriculture study, 1 in 8 Amer-
icans—or more than 34 million people—
are at risk of hunger.

The need for food assistance is under-
scored by he phenomenon of increasing
reliance on food banks and emergency
food services. Many food banks are now
overwhelmed by the growing number of
requests they receive for assistance.
The Western Massachusetts Food Bank
reports a dramatic increase in demand
for emergency food services. In 1997, it
assisted 75,000 people. In 1998, the num-
ber they served rose to 85,000. Massa-
chusetts is not alone. According to a
recent U.S. Conference of Mayors re-
port, 78 percent of the 30 cities sur-
veyed reported an increase in requests
for emergency food in 1998. Sixty-one
percent of the people seeking this as-
sistance were children or their parents;
31 percent were employed.

These statistics clearly demonstrate
that hunger is a major problem. Yet
fewer families are now receiving Food
Stamps. One of the unintended con-
sequences of welfare reform is that
low-income, working families are drop-
ping off the Food Stamps rolls. Often,
these families are going hungry or
turning to food banks because they
don’t have adequate information about
Food Stamp eligibility.

A Massachusetts study found that
most people leaving welfare are not
getting Food Stamp benefits, even
though many are still eligible. Three
months after leaving welfare, only 18
percent were receiving Food Stamps.
After one year, the percentage drops to
6.5 percent. It is clear that too many
eligible families are not getting the as-
sistance they need and are entitled to.

Every state should be required to col-
lect this kind of data. We need better
information about how low-income
families are faring after they leave
welfare. Adequate data will enable the
states to build on their successes and
address their weaknesses. Ultimately,
the long-term success of welfare reform
will be measured state by state, person
by person with this data.

I urge my colleagues to support this
amendment. Ignorance is not bliss. We
can’t afford to ignore the need that
may exist.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.
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Is there any Senator who wishes to
speak in opposition?

Mr. WARNER. Mr.
yield back our time.

The PRESIDING OFFICER. The
question is on agreeing to amendment
No. 382. The yeas and nays have been
ordered. The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. NICKLES. I announce that the
Senator from Arizona (Mr. McCCAIN) is
necessarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 49,
nays 50, as follows:

[Rollcall Vote No. 144 Leg.]

President, we

YEAS—49
Akaka Edwards Lincoln
Baucus Feingold Mikulski
Bayh Feinstein Moynihan
Biden Graham Murray
Bingaman Harkin Reed
Boxer Hollings Reid
Breaux Inouye Robb
Bryan Johnson
Byrd Kennedy g:;iz:iilsler
Campbell Kerrey Schumer
Chafee Kerry
Cleland Kohl Snowe
Conrad Landrieu Specfﬁer .
Daschle Lautenberg Torricelli
Dodd Leahy Wellstone
Dorgan Levin Wyden
Durbin Lieberman
NAYS—50
Abraham Frist McConnell
Allard Gorton Murkowski
Ashcroft Gramm Nickles
Bennett Grams Roberts
Bond Grassley Roth
Brownback Gregg Santorum
Bunning Hagel Sessions
Burns Hatch
Cochran Helms Skrileiltiy(NH)
Collins Hutchinson Smith (OR)
Coverdell Hutchison
Craig Inhofe Stevens
Crapo Jeffords Thomas
DeWine Kyl Thompson
Domenici Lott Thurmond
Enzi Lugar Voinovich
Fitzgerald Mack Warner
NOT VOTING—1
McCain
The amendment (No. 382) was re-
jected.

Mr. WARNER. I move to reconsider
the vote.

Mr. GRAMM. I move to lay that mo-
tion on the table.

The motion to table was agreed to.

Several Senators addressed the
Chair.

The PRESIDING OFFICER. The Sen-
ator from Minnesota.

Mr. WELLSTONE. Thank you, Mr.
President.

I have a colleague who is ready to go,
Senator SPECTER, so I will not take
much time. But I just want to make it
clear to colleagues that on this vote I
agreed to a time limit. I brought this
amendment out to the floor. There
could have been debate on the other
side. Somebody could have come out
here and debated me openly in public
about this amendment.

I am talking about exactly what is
happening with this welfare bill. I am
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talking about good public policy eval-
uation. Shouldn’t we at least have the
information about where these women
are? Where these children are? What
kind of jobs? What kind of wages? Are
there adequate child care arrange-
ments?

The Swedish sociologist Gunnar
Myrdal once said: ‘‘Ignorance is never
random.” Sometimes we don’t know
what we don’t want to know.

I say to colleagues, given this vote, I
am going to bring this amendment out
on the next bill I get a chance to bring
it out on. I am not going to agree to a
time limit. I am going to force people
to come out here on the majority side
and debate me on this question, and we
will have a full-fledged, substantive de-
bate. We are talking about the lives of
women and children, albeit they are
poor, albeit they don’t have the lobby-
ists, albeit they are not well connected.
I am telling you, I am outraged that
there wasn’t the willingness and the
courage to debate me on this amend-
ment. We will have the debate with no
time limits next bill that comes out
here.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. WARNER. Mr. President, I tried
to accommodate the Senator early on
on this matter. To be perfectly candid,
it was a jurisdictional issue with this
committee. It was not a subject with
which this Senator had a great deal of
familiarity. I did what I could to keep
our bill moving and at the same time
to accommodate my colleague. The
various persons who have jurisdiction
over it were notified, and that is as
much as I can say.

Now, Mr. President, I ask unanimous
consent that there be 90 minutes equal-
ly divided in the usual form prior to a
motion to table with respect to amend-
ment 383 and no amendments be in
order prior to that vote.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. WARNER. Mr. President, I fur-
ther ask that following that vote, pro-
vided it is tabled, that Senator GRAMM
of Texas be recognized to make a mo-
tion to strike and there be 2 hours
equally divided in the usual form prior
to a motion to table and no amend-
ments be in order to that language pro-
posed to be stricken prior to that vote.

Mr. LEVIN. Mr. President, reserving
the right to object, the only question I
have is that on the second half here,
which is the one that is before us, I
suggest that it read ‘‘prior to a motion
to table or a motion on adoption” so
that there is an option as to whether
there is a motion to table or a vote on
the amendment itself.

Mr. WARNER. Mr. President, we find
no objection to that. I so amend the re-
quest.

The PRESIDING OFFICER. Is there
objection to the request as amended?
Without objection, it is so ordered.
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Mr. WARNER. Mr. President, I see
the Senator from Pennsylvania, and I
yield the floor.

AMENDMENT NO. 383

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania is recognized.

Mr. SPECTER. Mr. President, this
amendment provides that:

None of the funds authorized or otherwise
available to the Department of Defense may
be obligated or expended for the deployment
of ground troops from the United States
Armed Forces in Kosovo, except for peace-
keeping personnel, unless authorized by dec-
laration of war or a joint resolution author-
izing the use of military force.

The purpose of this amendment, obvi-
ous on its face, is to avoid having the
United States drawn into a full-fledged
war without authorization of the Con-
gress. This authorization is required by
the constitutional provision which
states that only the Congress of the
United States has the authority to de-
clare war, and the implicit con-
sequence from that constitutional pro-
vision that only the Congress of the
United States has the authority to in-
volve the United States in a war. The
Founding Fathers entrusted that grave
responsibility to the Congress because
of the obvious factor that a war could
not be successfully prosecuted unless it
was backed by the American people.
The first line of determination in a rep-
resentative democracy, in a republic, is
to have that determination made by
the Congress of the United States.

We have seen the bitter lesson of
Vietnam where a war could not be suc-
cessfully prosecuted by the United
States, where the public was not be-
hind the war.

This amendment is being pressed
today because there has been such a
consistent erosion of the congressional
authority to declare war. Korea was a
war without congressional declaration.
Vietnam was a war without a congres-
sional declaration. There was the Gulf
of Tonkin Resolution, which some said
justified the involvement of the United
States in Vietnam—military involve-
ment, the waging of a war. But on its
face, the Gulf of Tonkin Resolution
was not really sufficient.

The Gulf War, authorized by a resolu-
tion of both Houses of Congress, broke
that chain of the erosion of congres-
sional authority. In January of 1991,
the Senate and the House of Represent-
atives took up the issue on the use of
force. After a spirited debate on this
floor, characterized by the media as
historic, in a 52-47 vote, the Senate au-
thorized the use of force. Similarly, the
House of Representatives authorized
the use of force so that we had the ap-
propriate congressional declaration on
that important matter.

We have seen the erosion of congres-
sional authority on many, many in-
stances. I shall comment this after-
noon on only a few.

We have seen the missile strikes at
Iraq really being acts of war. In Feb-
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ruary of 1998, I argued on the floor of
the Senate that there ought not to be
missile strikes without authorization
by the Congress of the United States.
There may be justification for the
President to exercise his authority as
Commander in Chief, if there is an
emergency situation, but where there
is time for deliberation and debate and
congressional action, that ought to be
undertaken.

As the circumstances worked out,
missile strikes did not occur in early
1998, after the indication that the
President might authorize or under-
take those missile strikes.

When that again became an apparent
likelihood in November of 1998, I once
more urged on the Senate floor that
the President not undertake acts of
war with missile strikes because there
was ample time for consideration.
There had been considerable talk about
it, and that really should have been a
congressional declaration. The Presi-
dent then did order missile strikes in
December of 1998.

As we have seen with the events in
Kosovo, the President of the United
States made it plain in mid-March, at
a news conference which he held on
March 19 and at a meeting earlier that
day with Members of Congress, that he
intended to proceed with airstrikes. At
a meeting with Members of Congress
on March 23, the President was asked
by a number of Members to come to
Congress, and he did. The President
sent a letter to Senator DASCHLE ask-
ing for authorization by the Senate. In
a context where it was apparent that
the airstrikes were going to be pursued
with or without congressional author-
ization, and with the prestige of NATO
on the line and with the prestige of the
United States on the line, the Senate
did authorize airstrikes, specifically
excluding any use of ground troops.
That authorization was by a vote of 58
to 41.

The House of Representatives had, on
a prior vote, authorized U.S. forces as
peacekeepers, but that was not really
relevant to the issue of the airstrikes.
Subsequently, the House of Represent-
atives took up the issue of airstrikes,
and by a tie vote of 213-213, the House
of Representatives declined to author-
ize the airstrikes. That was at a time
when the airstrikes were already un-
derway.

I supported the Senate vote for the
authorization of airstrikes. I talked to
General Wesley Clark, the Supreme
NATO Commander. One of the points
which he made, which was telling on
this Senator, was the morale of the
troops. The airstrikes were an inevi-
tability, as the President had deter-
mined, and it seemed to me that in
that context we ought to give the au-
thorization, again, as I say, expressly
reserving the issue not to have ground
forces used.

So on this state of the record, with
the vote by the Senate and with the tie
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vote by the House of Representatives,
you have airstrikes which may well,
under international law, be concluded
to be at variance with the Constitution
of the United States, to put it politely
and not to articulate any doctrine of il-
legality, at a time when my country is
involved in those airstrikes. But when
we come to the issue of ground troops,
which would be a major expansion and
would constitute, beyond any question,
the involvement of the United States
in a war—although my own view is
that the United States is conducting
acts of war at the present time—the
President ought to come to the Con-
gress.

When the President met with a large
group of Members on Wednesday, April
28, the issue of ground forces came up
and the President made a commitment
to those in attendance—and I was
present—that he would not order
ground troops into Kosovo without
prior congressional authorization. He
said he would honor that congressional
authorization, reserving his preroga-
tive as President to say that he didn’t
feel it indispensable constitutionally
that he do so. However, he said that he
would make that commitment, and he
did make that commitment to a large
number of Members of the House and
Senate on April 28 of this year. He said,
as a matter of good faith, that he
would come to the Congress before au-
thorizing the use of ground troops.

So, in a sense, it could be said that
this amendment is duplicative. But I
do believe, as a matter of adherence to
the rule of law, that the commitment
the President made ought to be memo-
rialized in this defense authorization
bill. I have, therefore, offered this
amendment.

It is a complicated question as to the
use of ground forces, whether they will
ever be requested, because unanimity
has to be obtained under the rules that
govern NATO. Germany has already
said they are opposed to the use of
ground forces. But this is a matter that
really ought to come back to the Con-
gress. I am prepared—speaking for my-
self—to consider a Presidential request
for authorization for the use of ground
forces. However, before I would vote on
the matter, or give my consent or vote
in the affirmative, there are a great
many questions I will want to have an-
swered—questions that go to intel-
ligence, questions that go to the spe-
cialty of the military planners. I would
want to know what the likely resist-
ance would be from the army of the
former Yugoslavia. How much have our
airstrikes degraded the capability of
the Serbian army to defend? How many
U.S. troops would be involved? I would
like to know, to the extent possible,
what the assessment of risk is.

When we talked about invading
Japan before the dropping of the atom-
ic bomb on Hiroshima and Nagasaki,
we had estimates as to how many
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would be wounded and how many fa-
talities there would be. So while not
easy to pass judgment on something
that could be at least estimated or ap-
proximated, I would want to know,
very importantly, how many ground
troops would be supplied by others in
NATO. I would want to know what the
projection was for the duration of the
military engagement, and what the
projection was after the military en-
gagement was over.

These are only some of the questions
that ought to be addressed. In 16 min-
utes, at 4 o’clock, members of the ad-
ministration, the Secretary of Defense,
the Secretary of State, and the Chair-
man of the Joint Chiefs of Staff are
scheduled to give another congres-
sional briefing. Before we have a vote
on a matter of this importance and this
magnitude, those are some of the ques-
tions I think ought to be answered.
That, in a very brief statement, con-
stitutes the essence of the reasons why
I have offered this amendment.

Mr. DURBIN. Will the Senator yield
for a question?

Mr. SPECTER. Yes.

Mr. DURBIN. I thank the Senator. He
and I are of the same mind in terms of
the authority and responsibility of
Congress when it comes to a declara-
tion of war. It is interesting to note
that last year when a similar amend-
ment was called on the defense appro-
priation bill, offered by a gentleman in
the House, David Skaggs, only 15 Mem-
bers of the Senate voted in favor of it,
including the Senator from Pennsyl-
vania, the Senator from Delaware, my-
self, and a handful of others. It will be
interesting to see this debate now in
the context of a real conflict.

I have seen a copy of this amend-
ment, and I want to understand the full
clarity and intention of the Senator.
As I understand it, there are two para-
graphs offered as part of this amend-
ment. They use different language in
each paragraph. I wish the Senator
would clarify.

Mr. SPECTER. If I may respond to
the Senator, I would be glad to respond
to the questions. I thank him for his
leadership in offering a similar amend-
ment in the past. When I undertook to
send this amendment to the desk, I had
called the Senator from Illinois and
talked to him this morning and will
consider this a joint venture if he is
prepared to accept that characteriza-
tion.

Mr. DURBIN. Depending on the re-
sponses, I may very well be prepared to
do so.

Would the Senator be kind enough to
enlighten me? The first paragraph re-
fers to the introduction of ground
troops. The second paragraph refers to
the deployment of ground troops. Could
the Senator tell me, is there a dif-
ference in his mind in the use of those
two different terms?

Mr. SPECTER. Responding directly
to the question, I think there would be
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no difference. But I am not sure the
Senator from Illinois has the precise
amendment I have introduced, which
has only one paragraph. I can read it
quickly:

None of the funds authorized or otherwise
available to the Department of Defense may
be obligated or expended for deployment of
ground troops from the United States Armed
Forces in Kosovo, except for peacekeeping
personnel, unless authorized by a declaration
of war or a joint resolution authorizing the
use of military force.

Mr. DURBIN. The version I have——

Mr. WARNER. If the Senator will
yield, I am holding this draft amend-
ment. You are referring to two para-
graphs, and it appears to me that the
first paragraph is the title; am I cor-
rect? I find that inconsistent with what
I believe was paragraph 2. The first
paragraph is the title, and there is
really only one paragraph in the body
of the amendment.

Mr. DURBIN. I thank the Senator
from Virginia. If the Senator from
Pennsylvania will yield, I will confine
myself to the nature of the amend-
ment. Could the Senator tell me why
reference is only made to the deploy-
ment of grounds troops from U.S.
Armed Forces in Kosovo and not in
Yugoslavia?

Mr. SPECTER. The amendment was
drafted in its narrowest form. Perhaps
it would be appropriate to modify the
amendment.

Mr. DURBIN. I think it might be. I
ask the Senator a second question.
Would he not want to make an excep-
tion, as well, for the rescue of the
NATO forces in Yugoslavia if we would
perhaps have a downed flier and ground
troops could be sent in for rescue, and
that would not require congressional
authorization. I think that would be
consistent with the Senator’s earlier
statements about the emergency au-
thority of the President as Commander
in Chief.

Mr. SPECTER. I would be prepared
to accept that exception.

Mr. DURBIN. The final question is
procedural. The Senator from Pennsyl-
vania has been here——

Mr. WARNER. Mr. President, to
amend it for a downed flier—we just
witnessed ground troops being caught,
and they have now been released. I
would be careful in the redrafting and
not just to stick to a downed flier.
That is just helpful advice.

Mr. SPECTER. I thank the Senator.

Mr. DURBIN. A rescue of NATO
forces in Yugoslavia was the question.
Last, I will ask the Senator from Penn-
sylvania, if this requires a joint resolu-
tion, under the rules of the Senate,
Members in a filibuster, a minority,
say, 41 Senators, could stop us from
ever taking action on this measure.
How would the Senator from Pennsyl-
vania respond to that? Does that, in ef-
fect, give to a minority the authority
to stop the debate and a vote by the
Senate and thereby tie the President’s
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hands when it comes to committing
ground troops, should we ever reach
the point where that is necessary?

Mr. SPECTER. I respond to my col-
league from Illinois by saying that
with a declaration of war where the
Senate has to join under the Constitu-
tion and there could be a filibuster re-
quiring 60 votes, the same rule applies.
To get that authorization, either by
declaration of war or resolution for the
use of force, we have to comply with
the rules to get an affirmative vote out
of the Senate. Under those rules, if
somebody filibusters, it requires 60
votes. So be it. That is the rule of the
Senate and that is the way you have to
proceed to get the authorization from
the Senate.

Mr. DURBIN. I know I am speaking
on the Senator’s time. I thank him for
responding to those questions. I have
reservations, as he does, about commit-
ting ground troops. I certainly believe,
as he does, that the Congress should
make that decision and not the Presi-
dent unilaterally. He has promised to
come to us for that decision to be
made. I hope Mr. Milosevic and those
who follow this debate don’t take any
comfort in this. We are speaking only
to the question of the authority of Con-
gress, not as to any actual decision of
whether we will ever commit to ground
troops. I think that is the sense of the
Senator from Pennsylvania. I thank
him for offering the amendment, and I
support this important amendment.

Mr. WARNER. Mr. President, I will
speak in opposition to the amendment.
But I don’t wish to interfere with the
presentation of the Senator. At such
time, perhaps, when I could start by
propounding a few questions to my col-
league and friend, would he indicate
when he feels he has finished his pres-
entation of the amendment?

Mr. SPECTER. It would suit me to
have the questions right now.

Mr. WARNER. I remind the Senator
of the parliamentary situation. While I
have given him some suggestions, if he
is going to amend it, it would take
unanimous consent to amend the
amendment.

Mr. SPECTER. To modify the amend-
ment?

Mr. WARNER. That is correct.

Mr. SPECTER. The yeas and nays
have not been ordered.

Mr. WARNER. The time agreement
has been presented under the rules. I
will address the question to the Chair.
I think that would be best.

The PRESIDING OFFICER. It would
take unanimous consent to modify the
amendment.

Mr. WARNER. Just as a friendly ges-
ture, I advise my colleague of that.

Mr. SPECTER. Mr. President, 1
thank the Senator from Virginia for
his friendly gesture.

Mr. WARNER. As the Senator reads
the title and then the text, I have trou-
ble following the continuity of the two.
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For example, first it is directing the
President of the United States pursu-
ant to the Constitution and the War
Powers Resolution. I have been here 21
years. I think the Senator from Penn-
sylvania is just a year or two shy of
that. This War Powers Resolution has
never been accepted by any President,
Republican or Democrat or otherwise.
Am I not correct in that respect?

Mr. SPECTER. The Senator is cor-
rect.

Mr. WARNER. Therefore, we would
not be precipitating in another one of
those endless debates which would con-
sume hours and hours of the time of
this body if we are acting on the predi-
cate that this President is now going
to acknowledge that he, as President of
the United States, is bound by what is
law? I readily admit it is the law. But
we have witnessed, over these 20-plus
years that I have been here and over
the years the Senator from Pennsyl-
vania has been here, that no President
will acknowledge that he is subservient
to this act of Congress because he feels
that it is unconstitutional; that the
Constitution has said he is Commander
in Chief and he has the right to make
decisions with respect to the Armed
Forces of the United States on a min-
ute’s notice. Really, this is what con-
cerns me about this amendment,
among other things.

Mr. SPECTER. If the Senator will
yield so I can respond to the question.

Mr. WARNER. All right.

Mr. SPECTER. If it took hours and
hours, I think those hours and hours
would be well spent, at least by com-
parison to what the Senate does on so
many matters. And we might convene
a little earlier. We might adjourn a lit-
tle later. We might work on Mondays
and Fridays and maybe even on Satur-
days. I would not be concerned about
the hours which we would spend.

I think this Senator, after the 18
years and 5 months that I have been
here, has given proper attention to the
constitutional authority of the Con-
gress to declare and/or involve the
United States in war, or to the War
Powers Act. This is a matter which
first came to my attention in 1983 on
the Lebanon matter when Senator
Percy was chairman of the Foreign Re-
lations Committee and I had a debate,
a colloquy, about whether Korea was a
war, and Senator Percy said it was.
Vietnam was a war.

At that time, I undertook to draft a
complex complaint trying to get the
acquiescence of the President—Presi-
dent Reagan was in the White House at
that time—which Senator Baker under-
took to see if we could have a judicial
determination as to the constitu-
tionality of the War Powers Act.

It is true, as the Senator from Vir-
ginia says, that Presidents have always
denied it. They have denied it in com-
plying with it. They send over the no-
tice called for under the act, and then
they put in a disclaimer.
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But I think the War Powers Act has
had a profoundly beneficial effect, be-
cause Presidents have complied with it
even while denying it.

But I think it is high time that Con-
gress stood up on its hind legs and said
we are not going to be involved in wars
unless Congress authorizes them.

Mr. WARNER. Mr. President, perhaps
when I said hours and hours, it could be
days and days. But we would come out
with the same result. Presidents
haven’t complied with the act. They
have ‘‘complied with the spirit of the
act.” I believe that is how they have
acknowledged it in the correspondence
with the Congress.

Mr. SPECTER. If I may respond, I
think ‘““‘complied with the act’’—the act
requires certain notification, certain
statements of the President. They
make the statements which the act
calls for, and then they add an adden-
dum, ‘‘but we do not believe we are ob-
ligated to do so.”

Mr. WARNER. Mr. President, let me
ask another question of my colleague.
We will soon be receiving a briefing
from the Secretaries of State, Defense
and the National Security Adviser and
the Chairman of the Joint Chiefs. I will
absent myself during that period, and
the Senator from Pennsylvania will
have the opportunity to control the
floor. I hope there would be no unani-
mous consent requests in my absence. 1
hope that would be agreeable with my
good friend, because I have asked for
this meeting.

Mr. SPECTER. The Senator may be
assured there will be no unanimous
consent requests for any effort to do
anything but to play by the Marquis of
Queensberry rules.

Mr. WARNER. That is fine. I asked
for this meeting and have arranged it
for the Senate. So I have to go up-
stairs. But I point out: Suppose we
were to adopt this, and supposing that
during the month of August when the
Senate would be in recess the President
had to make a decision with regard to
ground troops. Then he would have to,
practically speaking, bring the Con-
gress back to town. Would that not be
correct?

Mr. SPECTER. That would be cor-
rect. That is exactly what he ought to
do. Before we involve ground troops,
the Congress of the United States could
interrupt the recess and come back and
decide this important issue.

Mr. WARNER. But the reason for in-
troducing ground troops, whatever it
may be, might require a decision of less
than an hour to make on behalf of the
Chief Executive, the Commander in
Chief, and he would be then shackled
with the necessary time of, say, maybe
48 hours in which to bring the Members
of Congress back from various places
throughout the United States and
throughout the world. To me, that im-
poses on the President something that
was never envisioned by the Founding
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Fathers. And that is why he is given
the power of Commander in Chief. Our
power is the power of the purse, to
which I again direct the Senator’s at-
tention in the text of the amendment.
But it seems to me I find the title in
conflict with the text of the amend-
ment.

Mr. SPECTER. As I said during the
course of my presentation, Mr. Presi-
dent, I think the Commander in Chief
does have authority to act in an emer-
gency. I made a clear-cut delineation
as I presented the argument that when
there is time for deliberation, as, for
example, on the missile strikes in Iraq,
or as, for example, on the gulf war res-
olution, it ought to be considered, de-
bated and decided by the Congress.

Mr. WARNER. How do we define
“emergency?’’ Where the President can
act without approval by the Congress,
and in other situations where he must
get the approval, who makes that deci-
sion?

Mr. SPECTER. I think that our
English language is capable of struc-
turing a definition of what constitutes
an emergency.

Mr. WARNER. Where is it found in
this amendment?

Mr. SPECTER. I think the President
has the authority to act as Commander
in Chief without that kind of specifica-
tion, and it is not now on the face of
this amendment. However, it may be
advisable to take the extra precaution,
with modification offered and agreed to
by unanimous consent in the presence
of the Senator from Virginia, to spell
that out as well, although I think un-
necessarily so.

Mr. WARNER. Mr. President, I must
depart and go upstairs to this meeting.
But I will return as quickly as I can. I
thank the Senator for his courtesy of
protecting the floor in the interests of
the manager of the bill.

Mr. SPECTER. I thank the Senator
from Virginia.

Mr. WARNER. The Senator is aware
that the Senator from Virginia will at
an appropriate time move to table, and
in all probability I will reserve the
right to object to this amendment
until the Senator from Pennsylvania
seeks to amend the amendment.

The PRESIDING OFFICER. The
Chair will advise the Members of the
Senate that under the previous order
Senator ALLARD is to be recognized for
20 minutes.

Mr. WARNER. Perhaps the Senator
from Pennsylvania and the Senator
from Colorado will work that out be-
tween them. I hope they can reach an
accommodation.

Mr. SPECTER. Mr. President, if I
may, I understand that the Senator
from Virginia has articulated his views
about a unanimous consent, and that is
fine. Those are his rights. But it may
be that there will be an additional
amendment which I will file taking
into account any modifications which I
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might want to make which might be
objected to. So we can work it out in
due course.

Parliamentary inquiry: Does the Sen-
ator from Colorado have the floor?

The PRESIDING OFFICER. The Sen-
ator from Colorado is to have 20 min-
utes at 4 o’clock under the previous
order. The 20 minutes is on the amend-
ment, not on the bill.

Mr. WARNER. Mr. President, if I
might clarify the situation.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. WARNER. Before the Senator
from Pennsylvania specifically advised
me he was going to assert his rights,
which he has since his amendment was
the pending business of the Senate fol-
lowing the three votes, I put in place a
modest time slot for our colleague
from Colorado, such that he could ad-
dress the Senate on the general provi-
sions of the underlying bill. But then
we reached a subsequent time agree-
ment to accommodate the Senator
from Pennsylvania.

It is my request, in the course of this
debate, if the Senator could, within the
parameters of the two unanimous con-
sents, work out a situation where he
could have about 15 minutes and then
we could return to your debate?

Mr. SPECTER. Mr. President, I do
not understand that. If you are asking
me to give time——

Mr. WARNER. Not from your time
agreement. It would be totally sepa-
rate. In other words, your 90 minutes,
now the subject of the second unani-
mous consent agreement, would be pre-
served. That is as it was written. But
can the Senator accommodate sliding
that to some point in time to allow the
Senator from Colorado to have 15 min-
utes?

Mr. ALLARD. What is the regular
order?

The PRESIDING OFFICER. The reg-
ular order is the Senator from Colorado
has the floor for 20 minutes.

Mr. SPECTER. I would be delighted
to accommodate the Senator from Col-
orado one way or the other. He can
speak now and then we can go back to
our time agreement on the pending
amendment.

Mr. ALLARD. I have been waiting. I
was here most of the morning and then
waiting this afternoon for 3 hours to
have an opportunity to make some
general comments on this bill. I do not
anticipate taking much longer. My
agreement is 20 minutes, if I remember
correctly.

The PRESIDING OFFICER. That is
correct.

Mr. ALLARD. Maybe there would be
an opportunity—I would like to get in
on this meeting Senator WARNER is at-
tending at some point in time—prob-
ably the last part of it. But I would
like to have the opportunity to address
this bill.

What is it the Senator from Pennsyl-
vania is seeking, as far as the privilege
of the floor?
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Mr. SPECTER. Mr. President, if I
may respond, I am delighted to have
the Senator from Colorado use his 20
minutes, which is ordered at this time.

Mr. WARNER. With no subtraction
whatsoever from the unanimous con-
sent in place for the Senator.

Mr. SPECTER. That is the under-
standing the Senator had spoken to
earlier.

Mr. WARNER. That is correct.

The PRESIDING OFFICER. At this
point in time, the Senator from Colo-
rado has the floor for 20 minutes. The
Senator is advised, with regard to the
amendment of the Senator from Penn-
sylvania, 25 minutes remains for the
Senator from Pennsylvania and 38
minutes, approximately, remains for
the opposition.

The Senator from Colorado is recog-
nized for 20 minutes.

Mr. ALLARD. Mr. President, today I
rise in strong support of S. 1059, the
National Defense Authorization Act for
Fiscal Year 2000.

As the Personnel Subcommittee
chairman, I take great pleasure in
which Senator CLELAND, the ranking
member, and the other members of the
subcommittee were able to provide for
our men and women in uniform. Every
leader in the military tells me the
same thing, without the people the
tools are useless. We must take care of
our people and the personnel provisions
in this bill were developed in a bipar-
tisan manner.

This bill is responsive to the man-
power readiness needs of the military
services; supports numerous quality of
life improvements for our service men
and women, their families, and the re-
tiree community; and reflects the
budget realities that we face today and
will face in the future.

First, military manpower strength
levels. The bill adds 92 Marine per-
sonnel over the administration’s re-
quest for an active duty end strength
of 1,384,889. It also recommends a re-
serve end strength of 874,043—745 more
than the administration requested.

The bill also modifies but maintains
the end-strength floors. While I do not
believe that end-strength floors are a
practical force management tool, I am
personally concerned that the strength
levels of the active and reserve forces
are too low and that the Department of
Defense is paying other bills by reduc-
ing personnel. Therefore, it is nec-
essary to send a message to the admin-
istration that they cannot permit per-
sonnel levels to drop below the mini-
mums established by the Congress.

On military personnel policy, there
are a number of provisions intended to
support the recruiting and retention
and personnel management of the serv-
ices. Among the most noteworthy, are
the several provisions that permit the
services to offer 2-year enlistments
with bonuses and other incentives.
This is a pilot program in which stu-
dents in college or vocational or tech-
nical schools could enlist and remain
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in school for 2 years before they actu-
ally go on active duty.

Many Senators have expressed their
concerns about the operational tempo
of the military. That is why this bill
attempts to address this problem by re-
quiring the services to closely manage
the Personnel and Deployment Tempo
of military personnel. We would re-
quire a general or flag officer to ap-
prove deployments over 180 days in a
year; a four-star general or admiral to
approve deployments over 200 days and
would authorize a $100 per diem pay for
each day a service member is deployed
over 220 days. The briefings and hear-
ings in the personnel subcommittee
have found that the single most cited
reason for separation is time away
from home and families. At the same
time, the services have not been effec-
tive in managing the Personnel and De-
ployment Tempo for their personnel. I
am confident that the provision will
focus the necessary attention on the
management of this problem.

Another important provision is the
expansion of Junior ROTC or JROTC
programs. A number of members and
the service Chiefs and personnel Chiefs
told me that they believed Junior
ROTC is an important program and
that an expansion was not only war-
ranted but needed. Thus we have added
$39 million to expand the JROTC pro-
grams. These funds will permit the
Army to add 114 new schools; the Navy
to add 63 new schools; the Air Force to
add 63 new schools; and the Marine
Corps to exhaust their waiting list to
32 schools. This is a total of 272 new
JROTC programs in our school dis-
tricts across the country. I am proud to
be able to support these important pro-
grams that teach responsibility, lead-
ership, ethics, and assist in military re-
cruiting.

In military compensation, our major
recommendations are extracted from
S. 4, the Soldiers’, Sailors’, Airmen’s
and Marines’ Bill of Rights Act of 1999.
First, this bill authorizes a 4.8-percent
pay raise effective January 1, 2000 and
a restructuring of the pay tables effec-
tive July 1, 2000.

Another provision includes a Thrift
Savings Plan for active forces and the
ready reserves and a plan to offer serv-
ice members who entered the service
on or after August 1, 1986, the option to
receive a $30,000 bonus and remain
under the ‘“Redux’ retirement or to
change to the ‘‘High-three’ retirement
system. In order to assist the active
and reserve military forces in recruit-
ing, there are a series of bonuses and
new authorities to support the ability
of our recruiters to attract qualified
young men and women to serve in the
armed forces. There are also several
new bonuses and special pays to
incentivize aviators, surface warfare
officers, special warfare officers, air
crewmen among others to remain on
active duty. Two additional provisions
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from S. 4 are in this bill. A special re-
tention initiative would permit a serv-
ice secretary to match the thrift sav-
ings contribution of service members
in critical specialties in return for an
extended service commitment. Also,
thanks to the hard work of Senator
McCAIN and Senator ROBERTS, another
provision authorizes a special subsist-
ence allowance for junior enlisted per-
sonnel who qualify for food stamps.

In health care, there are several key
recommendations. There is a provision
that would require the Secretary of De-
fense to implement a number of initia-
tives to improve delivery of health care
under TriCare. Another provision
would require each Lead Agent to es-
tablish a patient advocate to assist
beneficiaries in resolving problems
they may encounter with TriCare.

Finally there are a number of general
provisions including one to enforce the
reductions in management head-
quarters personnel Congress directed
several years ago and several to assist
the Department of Defense Dependents
School System to provide quality edu-
cation for the children of military per-
sonnel overseas.

Before I close, as a first time Senator
subcommittee chair, I express my ap-
preciation to Senator CLELAND for his
leadership and assistance throughout
this year as we worked in a bipartisan
manner to develop programs which en-
hance personnel readiness and quality
of life programs. I also thank the mem-
bers of the subcommittee, Senator
THURMOND, Senator MCCAIN, Senator
SNOWE, Senator KENNEDY, and Senator
REED, and their staffs. Their hard work
made our work better and helped me
focus on those issues which have the
greatest impact on soldiers, sailors,
airmen and marines.

Mr. President, I finish by thanking
Chairman WARNER for the opportunity
to point out some of the highlights in
the bill which the Personnel Sub-
committee has oversight and to con-
gratulate him and Senator LEVIN on
the bipartisan way this bill was accom-
plished and ask that all Senators
strongly support S. 1059.

I yield the floor.

The PRESIDING OFFICER. Who
yields time?

Mr. ALLARD. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The time
is under control. If neither side yields
time, time will simply run equally.

Mr. LEVIN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Michigan is recognized.

Mr. LEVIN. I thank the Chair. The
Senator from Delaware is here and I
will be happy to yield—how much time
do the opponents have?

The PRESIDING OFFICER. The op-
ponents of the amendment have 38 min-
utes and approximately 10 seconds.

Mr. LEVIN. Is that divided in some
way or under the control of Senator
WARNER and myself? How is that?
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The PRESIDING OFFICER. The
manager of the bill is designated to be
in charge of the opposition.

Mr. LEVIN. I am happy to yield 5
minutes to the Senator from Delaware.

The PRESIDING OFFICER. The Sen-
ator from Delaware is recognized for 5
minutes.

Mr. BIDEN. Mr. President, I will be
necessarily brief.

It is not often I disagree with my
friend from Pennsylvania, Senator
SPECTER. I think he is right in the fun-
damental sense that if the President is
going to send American ground forces
into a war, it needs congressional au-
thority.

Very honestly, this amendment is, in
my view, flawed. First of all, it is clear
that the President has to come to Con-
gress to use ground forces and that the
President has already stated—I will
ask unanimous consent to print in the
RECORD a copy of his letter dated April
28, 1999, to the Speaker of the House in
which he says in part:

Indeed, without regard to our differing
constitutional views on the use of force, I
would ask for Congressional support before
introducing U.S. ground forces into Kosovo
into a non-permissive environment.

I ask unanimous consent that the
President’s letter be printed in the
RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

THE WHITE HOUSE,
Washington, April 28, 1999.
Hon. J. DENNIS HASTERT,
Speaker of the House of Representatives,
Washington, DC.

DEAR MR. SPEAKER: I appreciate the oppor-
tunity to continue to consult closely with
the Congress regarding events in Kosovo.

The unprecedented unity of the NATO
Members is reflected in our agreement at the
recent summit to continue and intensify the
air campaign. Milosevic must not doubt the
resolve of the NATO alliance to prevail. I am
confident we will do so through use of air
power.

However, were I to change my policy with
regard to the introduction of ground forces,
I can assure you that I would fully consult
with the Congress. Indeed, without regard to
our differing constitutional views on the use
of force, I would ask for Congressional sup-
port before introducing U.S. ground forces
into Kosovo into a non-permissive environ-
ment. Milosevic can have no doubt about the
resolve of the United States to address the
security threat to the Balkans and the hu-
manitarian crisis in Kosovo. The refugees
must be allowed to go home to a safe and se-
cure environment.

Sincerely,
BILL CLINTON.

Mr. BIDEN. Mr. President, not only
must the President, but he said he
would.

This amendment is flawed in two re-
spects. First, as a constitutional mat-
ter, I believe it is unnecessary. The
Constitution already bars offensive
military action by the President unless
it is congressionally authorized or
under his emergency powers.
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The Senate resolution we adopted
only authorizes the use of airpower. If
Congress adopts this amendment, it
seems to me we will imply the Presi-
dent has carte blanche to take offen-
sive action, and anywhere else unless
the Congress makes a specific state-
ment to the contrary in advance. In
short, I think it will tender an invita-
tion to Presidents in the future to use
force whenever they want unless Con-
gress provides a specific ban in ad-
vance.

Putting that aside, however, the
amendment is flawed because its excep-
tions are much too narrowly drawn.
The amendment purports to bar the
use of Armed Forces in response to an
attack against Armed Forces.

For example, we have thousands of
soldiers now in Albania and Macedonia.
Let’s suppose the Yugoslav forces
launch an attack against U.S. forces in
Albania or in Macedonia. This amend-
ment would bar the use of ground
forces to respond by going into Kosovo.

The power to respond against such an
attack is clearly within the power of
the Commander in Chief. So, too, does
the President have the power to launch
a preemptive strike against an immi-
nent attack. The U.S. forces do not
have to wait until they take the first
punch.

The second point I will make in this
brief amount of time I am taking is
that the amendment does not appear to
permit the use of U.S. forces in the
evacuation of Americans. Most con-
stitutional scholars concede the Presi-
dent has the power to use force in
emergency circumstances to protect
American citizens facing an imminent
and direct threat to their lives.

In sum, notwithstanding the fact
that my colleague from Pennsylvania
is going to amend his own amendment,
it does not, in my view, appear to be
necessary and it unconstitutionally re-
stricts recognized powers of the Presi-
dent.

This comes from a guy—namely me—
who has spent the bulk of the last 25
years arguing that the President has to
have congressional authority to use
force in circumstances such as this,
and he does. But to bar funds in ad-
vance, before a President even at-
tempts to use ground forces, in the face
of him saying he will not use them and
in the face of a letter in which he says
he will not send them without seeking
Congress’ authority, seems to me to
not only be constitutionally unneces-
sary but sends an absolutely dev-
astating signal to Mr. Milosevic and
others.

For example, I, for one, have been en-
couraging the Secretary of Defense,
our National Security Adviser, and the
President of the United States to get
about the business of prepositioning
right now the 50,000 forces they say will
be needed in a permissive environment.
That is an environment where there is
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a peace agreement. If tomorrow peace
broke out in Yugoslavia, if Mr.
Milosevic yielded to the demands of
NATO, there would be chaos in Kosovo
because there would be no force to put
in place in order to ensure the agree-
ment.

I worry that an amendment at this
moment not only is unnecessary but
would send a signal to suggest that we
should not even be prepositioning
American forces for deployment in a
peaceful environment. I think it is un-
necessary.

I thank the Chair for his indulgence
and my colleague for the time. I oppose
the amendment.

The PRESIDING OFFICER. Who
yields time?

Mr. SPECTER addressed the Chair.

The PRESIDING OFFICER (Mr. GOR-
TON). The Senator from Pennsylvania.

Mr. SPECTER. Before the distin-
guished Senator from Delaware leaves
the floor, if I may have his attention. I
say to Senator BIDEN, may I have your
attention?

Mr. BIDEN. Surely.

Mr. SPECTER. The arguments which
you have made stem from your stated
position that the President really
ought to have congressional authoriza-
tion to use force. If the legislative ap-
proach is not to require him to come to
Congress before the use of force, but to
await his using force, then are we not
really in a situation where we face the
impossible predicament of seeking to
cut off funds from the middle of a mili-
tary operation which is untenable? Or
to articulate the question more pre-
cisely: What would you suggest as a
way to accomplish the constitutional
principle you agree with, that only the
Congress has the authority to author-
ize the use of force, with the current
circumstances?

Mr. BIDEN. Mr. President, if I may
respond, I think that is a fair question.
I think I, quite frankly and bluntly, ac-
complished that. The way I did that—
the Senator was in that same meeting.
We were in the same meeting. I think
it was the 28th, you said. I do not re-
member the exact date.

Mr. SPECTER. It was.

Mr. BIDEN. He may recall that I am
the one who stood up and said: Mr.
President, you do not have the author-
ity to send in ground troops without
congressional authorization. Since you
have said, Mr. President, you have no
intention of doing that, why don’t you
affirmatively send a letter to the
Speaker of the House of Representa-
tives committing that you will not do
that without their authority? He said:
I will. And he did. I think we accom-
plished that.

To now say that we are going to add
to that the requirement to cut off
funds, that we will cut off funds, is a
very direct way of saying: We don’t
trust you, Mr. President. You gave
your word; you put it in writing; you
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put your signature on it; and we still
don’t trust you.

I am not prepared to vote for that.

Mr. SPECTER. Mr. President, I
would disagree with the statement of
my colleague from Delaware that we
say, ‘“‘we do not trust you, Mr. Presi-
dent,” by noting that the President
might change his mind. He has been
known to do that. Other Presidents
have, and even the Senator from Dela-
ware and the Senator from Pennsyl-
vania have been known to change their
minds.

The other concern is that if you have
it on a personal basis, in a letter, it
really does not have the force of law.
And we are consistently moving in the
Congress to where there has been an
executive order, which is a good bit
more formal than the letter that the
Senator from Delaware refers to, to
make sure that it is governed by law as
opposed to a personal commitment or
what might be said.

But let me articulate a question in a
different context.

Aside, hypothetically, absent a let-
ter, what would the legislative ap-
proach be to limit a President from ex-
ercising his powers as Commander in
Chief short of cutting off funds once he
has already done so? It seems to me
that we have a choice. We can either
say in advance: You may not do it un-
less you have our prior approval; or say
nothing once the President uses force,
and then cut off the funds, which ap-
pears to me to be untenable.

Is there a third alternative?

Mr. BIDEN. Yes, Mr. President. I
think there is. If I may respond.

There are several. There is a third
and a fourth alternative. One of the al-
ternatives would be, were the resolu-
tion merely to say: Mr. President, by
concurrent resolution, we believe you
do not have the authority to put
ground troops in place without our au-
thorization; we expected that you
would request of us that authorization
before you did, that would create an in-
credibly difficult political barrier for
any President to overcome. It would
not be an advance cutoff of funds.

I do not recall where we have in ad-
vance—in advance of a President tak-
ing an action—told him that we would
limit the availability of funds for an
action he says he has not contemplated
undertaking in advance. I think it is a
bad way to conduct foreign policy. I
think it complicates the circumstance.
It sends, at a minimum, a conflicting
message. At a minimum, it sends the
message to Europe, for example, and
our allies, that we, the U.S. Congress,
think the President is about to send
American forces in when he has not
said he wishes to do that.

Secondly, it says in advance, to our
enemies, that the President cannot
send in ground forces unless he undoes
an action already taken, giving an
overwhelming prejudice to the point of
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view that the President could never get
the support to use ground forces.

I understand my friend from Pennsyl-
vania—and I have said this before, and
I mean it sincerely, there is no one in
this body I respect more than him, but
he has indicated that he would be ame-
nable to a consideration of the use of
ground forces, if asked. But I suspect
that is not how this will be interpreted
in not only Belgrade but other parts of
the world. I think it will be interpreted
as the Senate saying they do not want
ground troops to be put in under any
circumstances. That is not what he is
saying. But that is, I believe, how it
will be interpreted.

So let me sum up my response to the
Senator’s question: A, we could, in
fact, say to the President: Mr. Presi-
dent, if you are going to use ground
forces, come and ask us, with no funds
cut off in terms of a resolution.

Secondly, we could say to the Presi-
dent: Mr. President, we have your let-
ter in hand. We take you at your word
and expect that that is what you would
do, memorializing the political context
in which this decision was made, which
Presidents are loath to attempt to
overcome.

The bottom line is, the President of
the United States can in fact go ahead
and disregard this as easily as he could
disregard the provisions of the Con-
stitution. If a President were going to
decide that he would disregard the con-
stitutional requirement of seeking our
authority to use ground forces, I re-
spectfully suggest he would not be at
all hesitant to overcome a prohibition
in an authorization bill saying no funds
authorized here could be used.

He could argue that funds that have
already been authorized have put force
in place, with bullets in their guns,
gasoline in their tanks, fuel in their
aircraft; that he has the authority to
move notwithstanding this prohibition.

I understand the intention of my
friend from Pennsylvania. I applaud it.
I think it is unnecessary in a very com-
plex circumstance and situation in
which the President of the United
States has indicated he does not intend
to do it anyway. And I just think it
sends all the wrong messages and is un-
necessary and is overly restrictive.

Mr. SPECTER. The Senator from
Delaware has mentioned a third option
to the two I suggested.

The third option is for us to send a
resolution saying don’t do it unless we
authorize it, but not binding him. Say-
ing that would certainly impose a po-
litical restraint on the President—not
doing it, in the face of our requesting
him not to without our prior authoriza-
tion. I understand his third alter-
native, but I do not draw much solace
from it, just as a matter of my own re-
sponse.

Mr. BIDEN. If the Senator would
yield, I am not suggesting——

Mr. SPECTER. My time is running
out. Let me finish my statement. Then
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you have quite a bit of time left. Let
me just finish the thought.

I do not think it goes far enough to
say: We request that you not do it un-
less we give you prior authorization.
Because that kind of a gentle sugges-
tion—and I can understand the gen-
tility of my colleague from Delaware—
would not go very far, I think, with
this President or might not go very far
with the Senator from Delaware or
would not predetermine what the Sen-
ator from Pennsylvania would do.

When the Senator from Delaware
talks about the President flying in the
face of a cutoff of funds, I think that
the President would be loath to do
that. I think there he might really get
into the Boland amendment or chal-
lenging the Congress on the power of
the purse.

The Presidents have gotten away
with disregarding the congressional
mandate that only Congress can de-
clare war. They have gotten away with
it for a long time. It has been eroded.
Presidents feel comfortable in doing
that. But if the Congress said: No funds
may be used, as this amendment does—
maybe it needs to be a little tighter
here or there—I think the President
would proceed at his peril to violate
that expressed constitutional author-
ity in Congress to control the power of
the purse. I am very much interested in
my colleague’s response, but I hope it
will be on his time.

Mr. BIDEN. Mr. President, will the
Senator from Michigan yield me 2 min-
utes?

Mr. LEVIN. I would be happy to
yield. May I inquire of the Chair how
much time the opponents have?

The PRESIDING OFFICER. Thirty-
two minutes 11 seconds.

Mr. LEVIN. I am happy to yield to
the Senator.

The PRESIDING OFFICER. The Sen-
ator from Delaware.

Mr. BIDEN. The Senator from Ari-
zona, Mr. McCAIN, and I had an amend-
ment to attempt to preauthorize the
use of ground forces. The Congress de-
bated, as the Parliamentarian can tell
us, in the context of the War Powers
Act, having been triggered by a letter
sent by the President to the Congress.

We have already spoken. We have al-
ready spoken as a Congress. We have
made it clear to the President of the
United States, unfortunately, in my
view, that under the War Powers Act,
we believe he should not at this mo-
ment be introducing ground forces be-
cause the McCain-Biden amendment
was defeated, which was an affirmative
attempt to give him authority in ad-
vance to use ground forces. So we have
already debated this issue of ground
forces in the context of the War Powers
Act, which was one of the two docu-
ments cited by the Senator from Penn-
sylvania, the other being the U.S. Con-
stitution. I argue we have done that.

Second, I point out that I can’t imag-
ine a modern-day President, in the face
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of an overwhelming or even majority
congressional decision, saying you
should not use force and having the po-
litical will or courage to go ahead and
use it anyway. I do not think such a
circumstance exists. If you think this
President is likely to do that, then you
have a view of his willingness to take
on the Congress that exceeds that of al-
most anyone I know.

The idea that this President, in this
context, having said so many times
that he would not and does not want to
use ground forces, would fly in the face
of a majority of the Members of the
Congress saying he should not do it
without coming here, in what everyone
would acknowledge would be a difficult
political decision to make in any in-
stance and difficult military decision
to make, and then if, in fact, he is not
immediately successful, I believe ev-
eryone in this Chamber would acknowl-
edge that it would probably effectively
bring this Presidency down. I just can’t
imagine that being the matter.

Let me conclude by saying, Professor
Corwin is credited with having said
that the Constitution merely issues an
invitation to the President and the
Senate does battle over who controls
the foreign policy. Seldom will Presi-
dents take action that is totally con-
trary to the expressed views of the
Congress which risk American lives
and clearly would result in American
body bags coming home.

I wish he had a view different than
the one I am asserting, because I think
we need to have that option open and
real. I am not sure it is. I am almost
positive there is no reasonable prospect
this President, or for that matter the
last President, would have moved in
the face of the Congress having already
stated its views that it was not willing
to give him that power in advance,
which is another way of saying: Mr.
President, if you want this power,
come and ask us.

So I think it is unnecessary. I think
it is redundant. I think it has already
been spoken to as it relates to the War
Powers Act. I think it is a well-in-
tended, mistaken notion as to how we
should be limiting this President’s use
of ground forces.

I thank the Senator from Michigan
for yielding me that time.

Mr. SPECTER addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania.

Mr. SPECTER. Mr. President, I
thank the Senator from Delaware for
those comments. I think it all boils
down to whether the President would
feel compelled by a political situation,
a statement by Congress, to not send in
ground troops.

I acknowledged in my opening com-
ments that he had made that commit-
ment, which I heard and spoke about,
on April 28. But I believe we ought to
be bound by the rule of law, not be de-
pendent upon a change of mind by the
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President, and memorialize it in this
statute. Congress ought to assert its
authority to declare war and have the
United States engaged in war and to do
it with the force of law with this kind
of an amendment, perhaps somewhat
modified.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Mr. President, I oppose
the amendment. It would send the
worst possible signal, I believe, to
Milosevic at this time. A kind of ‘“‘don’t
worry’’ signal, if you weather the
storm, no matter how weakened your
military is, the President isn’t going to
be able to go in even in a
semipermissive environment in order
to return the refugees, because Con-
gress has tied his hands, tied the purse
to say that only if Congress affirma-
tively approves the expenditure of
funds, then and only then could ground
forces go in, even in a semipermissive
environment.

Mr. President, how much time do the
opponents have?

The PRESIDING OFFICER. Twenty-
seven and a half minutes.

Mr. LEVIN. I yield myself 6 minutes.

I can’t think of a worse signal to
send to Milosevic in the middle of a
conflict than this amendment would
send to him. Congressional gridlock is
not unheard of around here. We have
plenty of examples of Congress being
unable to act. We had a recent example
in the House where the House could not
even agree to support an air campaign
that is presently going on, a tie vote.

Under this funding cutoff approach,
that air campaign presumably would
not be able to continue under a com-
parable resolution applying to the use
of military forces.

I know this only applies to ground
forces and not to an air campaign, but
that vote in the House of Representa-
tives is a wonderful example of how
Milosevic, when he looked at this reso-
lution, would say, well, gee, this would
require Congress to affirmatively act,
and since the House can’t even get a
majority to act to support an ongoing
operation, I could comfortably rely, he
would say to himself, on the fact that
they would never authorize in advance
a ground campaign, even in a
semipermissive environment.

The President has been criticized for
taking the possibility of ground troops
off the table. The argument is that
Milosevic doesn’t have to worry as
much about that possibility, given the
position of the administration. I think
we ought to want Milosevic to worry
and to worry more, not less. This is a
“worry less” amendment, not a ‘‘worry
more’”’ amendment. This says Congress
would have to affirmatively approve
ground forces in advance, even in a
semipermissive environment, and it
seems to me Milosevic could quite
comfortably say to himself that is not
a very strong likelihood.
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There are a lot of practical problems
with the wording of this amendment.
For instance, what happens if U.S. in-
telligence discovered that American
forces in Albania or in Macedonia were
about to be attacked by Yugoslav army
forces and it was determined to be nec-
essary for U.S. ground forces to con-
duct a preemptive attack into Kosovo
in self-defense? We are just about ready
to be attacked; can we hit the
attacker? Not under this amendment.
You have to come to Congress first.

Our military would be told, whoops,
you are about to be attacked in Alba-
nia or Macedonia, but Congress passed
a law saying they have to authorize the
use of ground forces. Do we want to tie
the hands of our commanders that way
in the middle of a conflict, to tell our
commanders that even in  cir-
cumstances where they think they are
about to be hit that they cannot pre-
emptively go after the attackers in
Kosovo with ground forces? They have
to then just take it on the chin?

And what if U.S. forces in Albania or
Macedonia were attacked by Yugoslav
army forces, actually attacked in Mac-
edonia or Albania. Would
counterattacking U.S. forces have to
stop at the Kosovo border, thereby giv-
ing the Yugoslav army a haven from
which they could conduct ground at-
tacks across the border but not be pur-
sued by American ground forces? The
commander would have to stop at the
border and come to Congress? So it is
the worst kind of signal we could give
in the middle of a conflict to Mr.
Milosevic, and it creates burdens on
our commanders that are intolerable in
the middle of a conflict.

We have been advised by the Depart-
ment of Defense on this amendment
that ‘‘it is so restrictive of U.S. oper-
ations and so injurious to our role in
the alliance that the President’s senior
advisers would strongly recommend
that the final bill be vetoed if this lan-
guage is included in the bill.” That is
information we have just received from
the Department of Defense.

Gridlock. Fifty votes in the House.
Now, under this amendment, we have
to affirmatively approve something.
What happens if a majority of us want
to approve it but we are filibustered?
The Senator from Pennsylvania said,
well, those are the rules.

Those are the rules. But under his
amendment, it would mean that even if
a majority of the Senate wanted to
give approval to ground forces, a mi-
nority in the Senate could thwart that
action.

I think this is the kind of tying of
our hands in the middle of a conflict
that would tell Milosevic this country
is not serious about the NATO mission.
This NATO mission is so critical in
terms of the future of Europe; it is so
critical in terms of the stability not
only of Europe but of the North Atlan-
tic community that for us to adopt lan-
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guage that in advance says you can’t
do something without Congress acting,
knowing, as we do, how difficult it is to
get Congress to act even in the middle
of a conflict, would be simply a terrible
result for the success of our mission.

Mr. President, I yield myself an addi-
tional 3 minutes.

The PRESIDING OFFICER. The Sen-
ator may continue.

Mr. LEVIN. Mr. President, we want, I
hope, to do two things. One is to tell
the President, as we have, how impor-
tant it is that there be consultation
and that he seek support from the Con-
gress, and he has committed to do so.
But that is a very different thing from
what this amendment provides. This is
an advance funding cutoff, unless
something happens that can be thwart-
ed by gridlock.

We should not ever forget the likeli-
hood of gridlock in this Congress. Even
if a majority wanted to support the use
of ground forces in a nonpermissive en-
vironment, a minority of the Senate
could thwart that majority view. I be-
lieve the signal to Milosevic that he
will be the beneficiary of gridlock, and
only if gridlock can be overcome would
he then have to fear the possibility of
the use of ground forces, is a signal
that would undermine the current mis-
sion in a very significant way.

Again, reading from the information
paper the Department of Defense has
shared with us this afternoon:

The Department strongly opposes this
amendment because it would unacceptably
put at risk the lives of U.S. and NATO mili-
tary personnel, jeopardize the success of Op-
eration Allied Force, and inappropriately re-
strict the President’s options as Commander
in Chief.

These are now the words of the infor-
mation paper shared with us by the De-
partment:

. effectively give Milosevic advance no-
tice of ground action by NATO forces, should
NATO commanders request consideration of
this option.

While we have made no decision to
use ground forces in a nonpermissive
environment, it would be a mistake to
hamstring this option with a legisla-
tive requirement for prior congres-
sional approval. The Department says:

This would be construed to prohibit cer-
tain intelligence or reconnaissance oper-
ations essential to a successful prosecution
of Operation Allied Force. It would prohibit
any preemptive attack by U.S. forces based
on advance warning or suspicion of an im-
pending attack by the Yugoslav forces. It
would prohibit U.S. ground personnel from
pursuing those forces, conducting hit and
run, or similar attacks across international
boundaries.

But the words that we should pay the
most heed to in this memorandum
from the Department of Defense—the
words that I hope this Senate will
think very carefully about before we
consider adopting this amendment—are
that the Department strongly opposes
amendment No. 383 because it would
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‘“‘unacceptably put at risk the lives of
U.S. and NATO military personnel and
jeopardize the success of Operation Al-
lied Force.”

Mr. SPECTER addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania.

Mr. SPECTER. Mr. President, in lis-
tening to the comments of the Senator
from Michigan, every single objection
and argument he has raised applies
equally to the President’s commitment
by letter to come to the Congress be-
fore he would use ground forces.

When he says it would be the worst
signal to Milosevic, the President gave
that signal personally when he said it
gives Milosevic advance notice. That is
exactly what the President would be
doing in coming to Congress. When he
says there could be no intelligence or
reconnaissance, that is exactly what
would happen by the President’s com-
mitment. When he says it would pre-
clude a preemptive strike, that is ex-
actly what the President has done.
When he says it puts at risk U.S. mili-
tary personnel, that is precisely what
the President has done.

When they talk about a veto, it is the
same old threat—senior advisers
threatening to veto. I think this may
be a better amendment than I had
originally contemplated.

I yield the floor.

The PRESIDING OFFICER. Who
yields time?

Mr. LEVIN. Mr. President, the oppo-
nents have how much time left?

The PRESIDING OFFICER. The op-
ponents have 16 minutes 44 seconds.
The proponents have 11 minutes.

Who yields time?

Mr. SPECTER. Mr. President, I yield
5 minutes to the Senator from Wis-
consin.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin is recognized.

Mr. FEINGOLD. I thank the Chair,
and I thank the Senator.

Mr. President, I commend the Sen-
ator from Pennsylvania for what he is
trying to do with his amendment, to
protect the prerogatives of the Senate
and the requirements of the War Pow-
ers Resolution with respect to the ac-
tions of our armed services abroad. Al-
though I understand it may be modi-
fied, I think I will be able to support
this amendment. I share the Senator’s
commitment to protecting the war
powers granted to the Congress by the
Founding Fathers and reaffirmed in
the War Powers Resolution.

That said, I hope that, should this
amendment be adopted, the conferees
will make an effort to better define the
term ‘‘peacekeeping,” for which the
Senator has made an exception in his
amendment. I believe that all military
deployments, subject to the exceptions
laid out in the War Powers Resolution
including peacekeeping operations,
should receive authorization of the
Congress. And, since there currently is
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no peace to keep in Kosovo—and in fact
NATO continues air strikes to this
day—I hope that the Congress will de-
fine the parameters of such an excep-
tion more specifically.

Mr. President, today is May 25, 1999,
and in the context of the Senator’s
amendment I want to take the oppor-
tunity to remind the Senate of the sig-
nificance of today’s date.

Exactly 62 days ago, U.S. forces, as
part of a NATO force, began air strikes
against the Federal Republic of Yugo-
slavia.

Today marks the expiration of the 60-
day time period after which the Presi-
dent—under the provisions of the War
Powers Resolution—is required to
withdraw our Armed Forces from their
participation in the air strikes against
the Federal Republic of Yugoslavia.

Exactly 60 days ago—48 hours after
the air strikes began—the President
was required under section 4(a)(1) of
the War Powers Resolution to submit a
detailed report to the Congress regard-
ing the actions he ordered our troops
to take.

No such report has been submitted.
Rather, the Congress was notified of
the U.S. participation in the NATO air
strikes by a letter from the President
that he says is—‘‘consistent’”’—with the
War Powers Resolution.”

“Consistent” or not, I do not believe
that the President’s letter satisfies the
requirements of the War Powers Reso-
lution. Nevertheless, in my view, the
War Powers Resolution stands as the
law of the land, and the President
should comply with it. So it follows,
then, that if the President fails to
withdraw our troops by midnight to-
night—and of course it is clear that
they will remain in the region long
after the clock strikes twelve—the
President will be in violation of the
provisions of the War Powers Resolu-
tion.

I find it disturbing that this impor-
tant date of May 25 will come and go
with no action to remove our troops
from the region. Indeed, I am afraid
that this Congress is ignoring the sig-
nificance of this date completely. In
fact, I am not sure that the signifi-
cance of this date has been noted by
any of my colleagues during debate on
this Specter amendment.

The War Powers Resolution provides
that the President shall terminate the
use of our Armed Forces for the pur-
pose outlined in the report required
under section 4(a)(1) of the Act after 60
days unless one of the three things has
happened:

The Congress has declared war or has
enacted a specific authorization for the
use of the military; the Congress has
extended by law the 60-day time period;
or the President is not able to with-
draw the forces because of an armed at-
tack against the United States.

In addition, the President may ex-
tend this time period by 30-days if he
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certifies in writing to the Congress
that it is unsafe to withdraw the forces
at the end of the 60 days.

Sixty days have come and gone, Mr.
President, and none of these things has
happened.

The Congress has not declared war,
nor has it authorized this action.

The Congress has not extended the
60-day time period.

The United States has not been at-
tacked.

The President has not certified in
writing to the Congress that an addi-
tional 30 days are necessary to ensure
the safe withdrawal of our troops.

As my colleagues know, I voted
against the ongoing NATO air strikes
against the FRY, and I am deeply trou-
bled that U.S. participation in them
continues despite the fact that Con-
gress was divided on whether to au-
thorize them. In addition, the resolu-
tion which this body adopted and on
which the other body deadlocked was
not a joint resolution that would have
authorized the military action, by law.

No, Mr. President, S. Con. Res. 21 is
a sense-of-the-Congress resolution that
does not carry the force of law.

The Senate also considered a joint
resolution offered by the Senator from
Arizona [Mr. McCAIN] which, if adopted
by both Houses of Congress, would have
given the President the specific statu-
tory authorization required under the
War Powers Resolution to continue the
use of our Armed Forces in the action
against the FRY. In fact, Mr. Presi-
dent, that sweeping resolution would
have allowed the President to expand
this participation as he saw fit. While I
opposed this resolution, I am pleased
that the Senate debated it and voted
on it as we unequivocally were obliged
to do under the War Powers Resolu-
tion.

I am afraid that the debate and votes
on the participation of the United
States in Kosovo both here in the Sen-
ate, as well as in the other body, re-
flect the fact that there is no con-
sensus in the Congress or in the coun-
try with regard to what we have al-
ready done in Kosovo, let alone a con-
sensus on whether to expand the U.S.
mission there.

Sixty days have come and gone since
the President failed to submit the re-
quired report regarding U.S. participa-
tion in the air strikes against the FRY.
Despite this regrettable inaction, the
War Powers Resolution clock began to
tick 48 hours after the first bombs
fell—the date on which the President’s
report under section 4(a)(1) of the Act
was required to have been submitted.
That’s right, Mr. President, the clock
begins to tick whether the President
fulfills his obligation to submit the re-
port or not. The vitality of the War
Powers Resolution is unmistakable be-
cause that law states that the troops
must be removed ‘. .. within 60 cal-
endar days after a report is submitted
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or is required to be submitted pursuant
to section 4(a)(1). . . .” unless one of
the actions I mentioned earlier has oc-
curred.

As the clock draws closer to mid-
night today, the sixtieth day, our
troops are performing admirably under
hostile conditions. But time has almost
run out on the President to fulfil this
legal obligations under the War Powers
Resolution.

Despite the fact that many in Con-
gress oppose the current air campaign,
and despite the fact that our troops
will soon be participating in this cam-
paign in violation of the War Power
Resolution, members of this body last
week adopted a massive spending pack-
age in support of a military action that
many of them oppose. I support fully
our efforts to give our men and women
in the field everything they need to
maximize their chances of success and
to minimize the risks they face.

Still, I voted against that package,
both because of my continuing concern
over our unauthorized military in-
volvement in the FRY and because of
the non-emergency spending that was
jammed into the so-called emergency
bill.

So we are not at a critical juncture,
Mr. President. The Congress has voted
to fund a military mission that it has
not authorized, and the President has
signed this bill even though he knows,
as we know, that the continued partici-
pation of our troops in this mission is
in violation of the War Powers Resolu-
tion.

One way or the other, consistent with
the safety of our troops, it is time for
the President to comply with the War
Powers Resolution by seeking—and
gaining—the legal authorization of
Congress to continue this war, or by
withdrawing our forces.

The PRESIDING OFFICER. Who
yields time? The Senator from Penn-
sylvania.

Mr. SPECTER. Mr. President, I have
not had an opportunity to read the let-
ter from the President to the Speaker.
It goes far short of the kind of commit-
ment that has been represented—hon-
estly represented. But the letter says
in pertinent part: “I can assure you
that I will fully consult with the Con-
gress’, which doesn’t amount to a
whole lot. And then another line, ‘I
would ask for congressional support be-
fore introducing U.S. ground forces
into Kosovo into a nonpermissive envi-
ronment’’.

The language of support here again
goes far short of committing to con-
gressional authorization such as is con-
tained in this amendment.

I yield the floor.

I ask how much time I have left.

The PRESIDING OFFICER. Thirty-
five minutes 30 seconds.

Mr. SPECTER. I thank the Chair.

The PRESIDING OFFICER. The Sen-
ator from Virginia.
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Mr. WARNER. Mr. President, on that
point, we have been conducting a meet-
ing for almost an hour in S-407, at-
tended by the Secretary of State, the
Secretary of Defense, and the National
Security Adviser to the President, Mr.
Berger, and the Chairman of the Joint
Chiefs. In the course of their presen-
tations to some 40-plus Senators, in re-
sponse to questions and in direct pres-
entation, they reiterated that the
President will formally come before
the Congress and ask for any changes
he deems necessary involving ground
troops before he would implement or
agree to implement with other NATO
nations such a plan. That has just been
stated on two occasions up in S-407.
There was no equivocation. It was very
clear in their declaration on behalf of
the President. I acquainted them with
the amendment which is now being de-
bated on the floor of the Senate.

Earlier indications from the Sec-
retary of Defense to me today were
that should this amendment as drawn
now appear in a conference report, it
would be the recommendation of the
Secretaries of State and Defense to
veto.

I am pointing out to the Senate that
again we revisit many, many times
this whole war powers concept. We ac-
knowledge that both Republican Presi-
dents and Democrat Presidents have
absolutely steadfastly refused to com-
ply with the letter of the law, but they
have complied with the spirit of the
law.

In this instance, the President has
indicated to the Senate in that letter—
and just now in the briefings by his
principal Cabinet officers—that he
would formally—I use the word ‘‘for-
mal” to clarify—come to the Congress
and request their concurrence for any
departure from his preposition. That
preposition was just moments ago re-
stated by Secretaries Cohen and
Albright in response to my question,
which was, question No. 1, to allow me
to return to the floor with regard to
any nonpermissive force being put in
place, which I favor, by the way, to
send a signal. They said that would not
be done. The President has no inten-
tion of doing it, nor do the NATO al-
lies. And should the President decide at
some later date, for whatever reason,
to begin to preposition such forces,
then he would come before the Con-
gress prior thereto and get legislative
approval.

I believe very strongly that this
amendment would put this bill in se-
vere jeopardy in terms of getting it
signed, and that the President and his
principal advisers have in the past and
again today advised the Congress that
the President is prepared to deal with
the spirit of this amendment and to
come before the Congress and seek its
formal concurrence by legislative ac-
tion should he and other NATO allies
in the future make a decision to depart
from the present policy.
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I have just been handed a modifica-
tion. It is one that the Senator from
Pennsylvania and I have discussed. I
don’t know if my colleague has had an
opportunity to see it.

If there are other Senators who wish
to speak, I need time within which to
consider this modification. TUnless
other Senators seek recognition, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. ROBB. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered. Who yields
time?

Mr. WARNER. Mr. President, I yield
to the Senator 3 or 4 minutes.

Mr. ROBB. I thank my distinguished
senior colleague. One minute will be
sufficient because I know the chairman
of the committee is about to make a
unanimous consent request.

I state to my good friend from Penn-
sylvania, I am very much opposed to
this amendment. I cannot imagine a
modification of this amendment that
would cause me to be supportive. We
have already debated this essential
question twice.

Congress has the power to declare
war. If we are concerned about con-
sultation with the executive branch, as
we speak consultation is taking place
up in S-407 in a classified briefing
where the Secretary of Defense, the
Secretary of State, the National Secu-
rity Adviser and the Chairman of the
Joint Chiefs of Staff have been briefing
all Senators on what is taking place,
what has taken place, what will take
place and have again reaffirmed the in-
tention of the President to consult
with the Congress before any change,
particularly with respect to the imple-
mentation of any particular plan that
might involve the commitment of
ground troops, takes place.

With that, Mr. President, I ask our
colleagues to look very seriously at the
long-term implications. Think of the
kind of message this sends to
Milosevic. Think of the kind of mes-
sage this sends to our 18 alliance part-
ners, if we were to continue to try to
take this type of action on the floor of
the Senate.

Mr. President, I urge a rejection of
this particular amendment and I yield
the floor.

The PRESIDING OFFICER. Who
yields time? The Senator from Vir-
ginia.

Mr. WARNER. Mr. President, I thank
my colleague for that strong state-
ment. I am certainly of the same view.

Mr. President, I ask unanimous con-
sent that when all time is used on the
pending Specter amendment, the
amendment be temporarily set aside
with a vote occurring on or in relation
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to the amendment—there will be a ta-
bling motion.

Mr. SPECTER. Reserving the right
to object, will the Senator repeat that?

Mr. WARNER. Let me repeat it in its
entirety. I have not asked unanimous
consent.

I ask unanimous consent that when
all time is used on the pending Specter
amendment, the amendment be tempo-
rarily set aside with a vote occurring
on or in relation to the amendment fol-
lowing the debate on the Gramm
amendment.

That is the time sequence. As I have
indicated, I will move to table the Sen-
ator’s amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. WARNER. For the information of
all Senators, the Gramm amendment
will be presented with a 1%.-hour time
agreement. Following that debate, the
Senate will proceed to two stacked
votes, first on the Specter amend-
ment—and we have to reserve in here
the amending of that amendment,
which could be amended—to be fol-
lowed by a vote on the Gramm amend-
ment.

So we just have the sequencing of the
debate, sequencing of the votes. And we
will momentarily, Senator LEVIN and
I—I am prepared to accept the amend-
ment as amended. The Senator is wait-
ing for just one Senator to get concur-
rence.

So we have the unanimous consent in
place. I have given information to the
Senate with respect to the sequencing
of the Gramm amendment.

Mr. SPECTER. Reserving the right
to object, I ask my colleague from Vir-
ginia to insert 2 minutes on each side
to argue in advance of the vote.

Mr. WARNER. I have certainly no ob-
jection to that.

The PRESIDING OFFICER (Mr.
SMITH of Oregon). Is there objection to
the request as modified? Without ob-
jection, it is so ordered.

The PRESIDING OFFICER. Do Sen-
ators yield back their time on the
pending amendment? Who yields time
on the pending amendment?

Mr. WARNER. Mr. President, does
Senator SPECTER want to reserve his
time, and I will reserve my time, and
then we can proceed to the Gramm
amendment and come back to Senator
SPECTER’s amendment? I am sure he
will allow that.

Mr. SPECTER. That is agreeable. We
will take up the Gramm amendment
now and then come back with the time
I have reserved at that time.

Mr. WARNER. And the time under
the control of the Senator from Vir-
ginia, jointly shared with Senator
LEVIN.

Mr. SPECTER. May the Record show
I have made a request for a modifica-
tion of the amendment and I will send
a copy of the requested modification to
the desk. I have already provided it to
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the Senator from Virginia and the Sen-
ator from Michigan.

The PRESIDING OFFICER. Is there
objection to the modification of the
time?

Mr. LEVIN. Reserving the right to
object and we will have to object——

The PRESIDING OFFICER. Modi-
fying the time?

Mr. LEVIN. The Chair just asked if
there is objection to the modification.

The PRESIDING OFFICER. Modifica-
tion of the time. Is there objection to
the modification? Without objection, it
is so ordered.

Mr. GRAMM addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Texas.

Mr. GRAMM. Mr. President, just so
everybody can figure out when we are
likely to vote, how much time remains
on the Specter amendment?

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania has 5% min-
utes, and the Senator from Virginia
has 3 minutes 20 seconds.

Mr. GRAMM. Mr. President, hope-
fully, we can beat this 90-minute time
limit and have this debate more quick-
ly.

AMENDMENT NO. 392
(Purpose: To delete language which the De-
partment of Justice has stated would

‘. . . seriously undermine the safety and

security of America’s federal prisons’’)

Mr. GRAMM. Mr. President, I send
an amendment to the desk for myself,
Senator HATCH, and Senator THURMOND
and ask for its immediate consider-
ation.

The PRESIDING OFFICER. The
clerk will report.

The legislative assistant read as fol-
lows:

The Senator from Texas (Mr. GRAMM), for
himself, Mr. HATCH, and Mr. THURMOND, pro-
poses an amendment numbered 392.

Mr. GRAMM. Mr. President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 284, strike all on line 7 through
line 14 on page 286.

Mr. GRAMM. Mr. President, Senator
LEVIN and I every year or two have this
debate. It is well known. We have de-
bated it before. People have voted be-
fore. In fact, 61 Members of the Senate
voted with me 2 years ago to substitute
a study for the Levin amendment.

Let me add, the amendment is a lit-
tle different than it was then. The
thrust of it is basically the same. Two
years ago, the Levin amendment ap-
plied to all procurement related to the
prison industry system. This year, it
applies to only defense procurement.
But while its focus has narrowed, its
impact on the work system within our
prisons remains very broad.

I remind my colleagues that we took
up this issue on July 10 of 1997. There
was a vote at that time, and 62 Mem-
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bers—61 of whom are still Members of
the Senate—voted on this issue on a
different day in a slightly different
version. But the thrust of the issue, in
terms of procurement from the Federal
prison industry system, is and was ba-
sically the same.

Let me set out what I want to do in
my opening statement. I want to try to
explain the problem in historical con-
text, and I want to begin with Alexis de
Tocqueville. Then I want to come to
the Depression, which was really fork
in the road with regard to prison labor
in America. I want to talk about the
fork we took, the wrong fork in my
opinion. I want to talk about how the
Levin amendment fits into the system
which has evolved since then. I want to
talk about why this provision by Sen-
ator LEVIN, which Senator HATCH and
Senator THURMOND and I hope to strike
from the bill, is so devastating to the
prison industry system in America and
why that, in turn, is harmful to every
taxpayer, to every victim of crime, to
everyone who wants prisoners rehabili-
tated when they go back out on the
street. In fact, there is no good argu-
ment, it seems to me, when you fully
understand this issue, for the Levin
amendment. I then want to talk in
some detail about each of these items
and then, obviously, at that point we
will begin the debate.

Let me start with de Tocqueville. As
many of my colleagues will remember,
de Tocqueville came to America in the
1830s. He wrote a book that has become
the greatest critique of America ever
written—‘‘Democracy in America.” We
forget that de Tocqueville came to
America not to study democracy but to
study prisons. In fact, he wrote a book
on prisons, together with a fellow
named Beaumont. We have forgotten
Beaumont, but we remember de
Tocqueville.

In his analysis of American prisons,
which were very much studied in the
1830s because they were part of the
most enlightened prison system in the
world, de Tocqueville praised at great
length the fact that we required Amer-
ican prisoners to work. In that period,
prison labor of 12 hours a day, 6 days a
week was the norm. De Tocqueville
says in his analysis on American pris-
ons:

It would be inaccurate to say that in the
Philadelphia penitentiary labor is imposed.
We may say with more justice that the favor
of labor is granted. When we visit this peni-
tentiary, we successively conversed with all
its inmates. There was not a single one
among them who did not speak of labor with
a kind of gratitude and who did not express
the idea that without the relief of constant
occupation, life would be insufferable.

The principal characteristic of the
American prison system in the age
that Alexis de Tocqueville wrote that
remark was that prisoners worked and
they worked hard. They helped pay for
the cost of incarceration by working,
and they produced things. Those prod-
ucts were sold on the open market in
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many cases. So the first obligation for
feeding prisoners and incarcerating
prisoners was borne not by the tax-
payer but by the prisoner and, as de
Tocqueville argues, I think quite im-
pressively in the book and in the quote
I used, prisoners actually benefited
from labor because of the extreme
boredom of being incarcerated with
nothing to do. This was the norm in
America from the 1830s, when Alexis de
Tocqueville wrote, for 100 years, until
the 1930s.

What happened in the 1930s was that
we passed a series of laws driven by
special interests, principally labor and
business, and you cannot get bigger
special interests than that. These laws
consisted basically of the following
laws: the Hawes-Cooper Act which au-
thorized States to ban commerce in
prison-made goods within their bor-
ders; the Sumners-Ashurst Act which
made it a Federal crime to transport
prison-made goods across State lines;
and then another provision that said
not only can you not sell what pris-
oners produce, not only can you not
transport it for sale, but if you do force
prisoners to work, you have to pay
them the union scale set by the local
union.

Guess what the result of those three
laws was. The result of those three
laws was that we destroyed the great-
est prison industry system that the
world had ever known. We destroyed
that prison system by eliminating our
ability to force people in prison to
work; and in doing so, force them to
pay for part of the cost of their incar-
ceration; and we eliminated our ability
to collect from them part of what they
would earn working in prison or what
would be earned by their work to pay
for restitution to victims of crime.

What was left after we destroyed the
ability of American prisons to force
prisoners to work was the ability of
prisoners to produce things that were
used by Government. As a result, we
now find ourselves in a situation where
we have 1,100,000 Americans in prison.
They are almost all male. They are al-
most all of prime working age. We
spend $22,000 a year keeping people in
prison, which is nearly the cost of
sending somebody to the University of
Chicago or to Harvard, and the cost of
keeping Americans in prison costs the
average American taxpayer $200 a year
in taxes—just to keep people in prison.

The impact of the Levin amend-
ment—I am sure he is going to gild this
lily with lots of gold around the
edges—but the impact of his amend-
ment is to take another major step in
destroying prison labor in America.
What his bill would do is, for all prac-
tical purposes, take away about 60 per-
cent of the work that Federal prisoners
do now.

There are, obviously, two sides to
these arguments. You can argue that
when people are working in prison that
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there is someone else who might ben-
efit from getting the job if the prisoner
were not working. It is hard to make
that argument in America today when
we have the lowest unemployment rate
in 30 years and when, in towns like my
hometown of College Station, college
students go out and relax after classes
and impressment gangs come and vir-
tually knock them in the head and
drag them off to a factory. So if there
ever was an argument here that we
needed to take away prison work to
protect American jobs, it is very hard
to make that argument in May of 1999.

But here is the system we have now.
We have a system called Federal Pris-
on Industries where the Federal Gov-
ernment has work programs for pris-
oners. It pays them a very small incen-
tive payment. It withholds about 20
percent of that payment as restitution
to victims of the crimes they have
committed. It produces component
parts for various things used by the
Government. It produces furniture, it
produces some electronic components.
Through this system, we have about
20,000 Federal prisoners who work.

Under this amendment, about 60 per-
cent of that work would be taken
away. Not only do I oppose this amend-
ment, but the administration, in its
Statement of Administration Policy on
this defense bill, on page 3, ‘‘Federal
Prison Industries Mandatory Source
Exemption,” opposes the Levin amend-
ment.

I have a letter here from the Attor-
ney General. Among other things, she
says:

I am extremely concerned about this legis-
lation because it could have a negative im-
pact on [the Federal Prison Industries],
which is the Bureau of Prisons most impor-
tant, efficient, and cost-effective tool for
managing inmates and for preparing them to
be productive, law abiding citizens upon re-
lease from prison.

I also have a letter from the National
Center for Victims of Crime. And they
say, among other things:

Dollars that go to the crime victims
through the [Federal Prison Industries] pro-
gram are coming out of criminal offenders’
pockets—the notion that the offender must
be held accountable and pay for the harm
caused by crimes he [or] she committed is at
the heart of jurisprudence. Crime victims
often tell us that the amount of restitution
an offender pays is far less important to
them than the fact that their offender is
paying restitution. Financial assistance
from offenders has a tremendous healing and
restorative power for criminal victims.

No. 1, the administration opposes the
Levin amendment, supports our effort
to knock it out of the bill. The Attor-
ney General, the Director of Federal
Prisons, and the National Center for
Victims of Crime all oppose this
amendment. They all oppose it basi-
cally for the same reason; and that is,
it will end up raising the cost of incar-
ceration. It will end up lowering the
amount of restitution going to victims.
It will idle prisoners, and you do not
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get rehabilitated sitting around in air-
conditioning watching color television.

If there is anything we know about
the Federal prison work system, and
about the work system in States, it is
that working is an important part of
rehabilitation. I personally would sup-
port proposals that would force every
able prisoner in America to work. I
would like them to work 10 hours a
day, 6 days a week, and go to school at
night. But I know with the vested in-
terest that is built up against that,
that we cannot succeed in changing it
today. I hope we will someday. But I do
not want to destroy what we have now.

Let me talk about recidivism.

In South Carolina—and you are going
to hear from the distinguished former
chairman of the Armed Services Com-
mittee, Senator THURMOND, a Very ac-
tive member of the Judiciary Com-
mittee. In South Carolina, the prob-
ability that a person who serves in a
penitentiary in South Carolina, when
they will be released, will ever come
back into a State or Federal peniten-
tiary again is 17 times higher for those
who did not work while they were in
prison than it is for those who did work
in prison. Part of the reason is that
people acquire skills in working that
allow them to go out into the private
sector and get a job when they get out
of prison.

In Florida, the probability that a per-
son in prison, when they are released,
will ever come back to prison is three
times as high for people who did not
work while they were in the peniten-
tiary in Florida as it is for those who
did work while they were in the peni-
tentiary in Florida.

For Wisconsin, it is twice as high; for
Kentucky, it is almost twice as high.

In the Federal system, the recidivism
rate, the chances that someone will
come back to Federal prison, after hav-
ing been released, is 24 percent lower
for those who participate in work pro-
grams. We have estimates that a 10-
percent reduction in recidivism rates
would lower the overall social cost of
crime and incarceration by $6.1 billion.

So another strong argument against
the Levin amendment is that we have
hard data, not just from the Federal
Government, but from many States,
that indicate conclusively if people
work when they are in prison, the prob-
ability that they will go out and com-
mit another crime that will get them
sent back to prison is substantially,
markedly lower if they work than if
they do not work.

You are going to hear Senator LEVIN
argue that, well, this is not price com-
petition. And it is not. Let’s make it
clear, this is not a competitive issue. I
would defy anyone to pick up this de-
fense authorization bill and hold it out
as a paragon of virtue in terms of de-
fense procurement efficiency. The de-
fense procurement system is full of
protectionism and special interests,
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where we give all kinds of special deals
to all kinds of producers in selling
things to the Defense Department.

I say competition in procurement is a
good thing. I swear by it. I support it.
But when you have page after page of
acquisition rules that say we pay in-
flated prices to buy things domesti-
cally rather than buying them on the
world market, it is hard to suddenly be
concerned about competition in prices
with regard to prison-made goods.

This is not about competition. This
is about using a resource we have with
1.1 million people in prison.

Now, having said that, the GAO re-
cently did a study of the Federal Pris-
on Industries of 20 different products
that were bought by the Defense De-
partment. What the GAO concluded
was the Federal Prison Industries
prices were within the market range
for virtually every product that was
bought by the Defense Department. So
it is true that in the strictest terms,
we don’t have competitive bidding on
goods produced in prison, but we have
market surveys. We have negotiations
between the Defense Department and
the prison, and we have a simulation of
what the market system would look
like if you had a competitive bidding
system.

Also, the Department of Defense In-
spector General recently completed a
study of the Federal Prison Industries
prices and concluded that DOD could
have saved millions of dollars by buy-
ing more items from the Federal Pris-
on Industries if it had bought more
items from them rather than buying
them in the open market.

Now, let me remind my colleagues—
I know Senator THURMOND is here and
is very busy; I want to give him an op-
portunity to speak—that 2 years ago,
when we debated this same issue in a
slightly different form with the thrust
identical, I offered a substitute amend-
ment that mandated a study be done
by the Department of Defense and by
the Federal Prison Industries and De-
partment of Justice. That study has
just been completed, and it was re-
ported to the Armed Services Com-
mittee and then to Members of the
Senate. I draw my colleagues’ atten-
tion to page 4 of the executive sum-
mary to the conclusions that were
reached in the study.

The question was what recommenda-
tions did they have as to changes we
might make in current law with regard
to the Defense Department buying
things produced in Federal prisons.
They concluded, the recommendations
can be made within existing statutory
authority and will not require legisla-
tive action. Department of Defense and
Federal Prison Industries say they be-
lieve that implementing the rec-
ommendations will improve the effi-
ciency and reduce the cost of procure-
ment transactions between the two
agencies. Implementation of the ad-
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ministrative actions should facilitate
and enhance the working relationship
between the two agencies.

So in short, 2 years ago when we de-
bated this issue and we decided to
study the problem that was raised by
Senator LEVIN, we had that study com-
pleted jointly by the Defense Depart-
ment and the Department of Justice,
the Federal Bureau of Prisons, and
they have concluded that they should
undertake a modernization system, but
they do not need any legislative au-
thority to do it.

I urge my colleagues to remember, if
we adopt this amendment and we kill
off 60 percent of the remaining prison
labor in America, we are going to spend
more money to incarcerate prisoners.
We are going to have less money go to
victims. We are going to have a higher
recidivism rate as people come out of
prison and commit crimes again. And
the net result will be that we will have
taken work that was being done in
prison, and we will have put it into the
private sector. But in a period when we
have an acute labor shortage and in a
period when we have 1.1 million people
in prison, 1 percent of the labor force,
it makes absolutely no sense, it is de-
structive of our criminal justice sys-
tem to destroy the remnants of prison
labor.

I remind my colleagues that when
you bring Senator THURMOND, Senator
HATCH and myself into an alliance with
the administration, into an alliance
with Janet Reno, the Attorney Gen-
eral, and then you have the support of
victims® rights groups all over the
country, that is a pretty broad coali-
tion. What each and every one of these
entities is saying is, do not Kkill off
prison labor.

When we have 130 million Americans
who go to work every day and struggle
to make ends meet, I do not under-
stand what is wrong with forcing pris-
oners to work. I want prisoners to
work. It is good for them. It is good for
the taxpayer. It is good policy, and we
should not allow that system to be de-
stroyed.

I reserve the remainder of my time,
but I yield whatever time he might
need to our distinguished colleague,
Senator THURMOND, who today was rec-
ognized for the 75th anniversary of
being commissioned an officer and a
gentleman in the U.S. Army. For 75
years, three quarters of a century, Sen-
ator THURMOND has borne that commis-
sion to uphold, protect and defend the
Constitution against all enemies, for-
eign and domestic, and whether it was
on D-Day in Normandy or whether it
was on the Supreme Court of South
Carolina or whether it was Governor or
whether it is our most distinguished
Member of the Senate, STROM THUR-
MOND is truly a man to hold against the
mountain and the sky.

I yield whatever time he might need
to Senator THURMOND.

10733

The PRESIDING OFFICER. The Sen-
ator from South Carolina.

Mr. THURMOND. Mr. President, I
thank the able Senator from Texas,
Mr. GRAMM, for the magnificent re-
marks he made on this important sub-
ject and also thank him for the kind
remarks he made about me.

I rise in strong support of the amend-
ment to strike section 806 of S. 1059,
the Defense Authorization Act, which
was added in Committee by Senator
LEVIN. This provision could endanger
Federal Prison Industries or UNICOR,
which is the most important inmate
program in the Federal Bureau of Pris-
ons.

To protect our citizens, America is
placing more and more dangerous and
violent criminals in prison. Indeed, one
of the main reasons crime rates in
America are going down is because the
number of criminals we are putting be-
hind bars is increasing. The Bureau of
Prisons has an extremely important
and complex task in housing and, to

the extent possible, rehabilitating
these inmates. FPI is critical to this
task.

Prisoners must work. Idleness and
boredom in prison leads to mischief
and violence. FPI keeps inmates pro-
ductively occupied, which helps main-
tain the safety and security for staff,
other inmates, and the law-abiding
public outside.

Moreover, prisoners who work in FPI
develop job skills and learn a work
ethic. As a result, they adjust better in
prison and are better prepared to be-
come productive members of society
when they leave.

Mr. President, the program works.
Studies show that inmates who worked
in Prison Industries are 24 percent
more likely to find and hold jobs and
remain crime-free after they are re-
leased. Inmates in FPI are more likely
to become responsible, productive citi-
Zens.

I am very concerned that section 806,
the Levin provision, could threaten
this essential program. FPI may sell
its products only to Federal agencies,
and the Department of Defense rep-
resents almost 60 percent of its sales.
Yet, the Levin provision would make it
much easier for Defense purchasers not
to use FPI based on a very vague and
nuclear standard. Further, this provi-
sion would eliminate entirely the man-
datory source preference for any De-
fense order under $2,500. Purchases
under this amount account for 78 per-
cent of FPI orders. Also, the amend-
ment would exempt Defense purchases
in a wide range of telecommunications
or information systems under the
broad name of national security. This
could be very harmful to FPI’s produc-
tion of electronic products.

Drastic changes of this nature are
not warranted, as even the Department
of Defense recognizes. The DoD and
BoP have just completed a joint study
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that we ordered in a previous Defense
Authorization Bill. In a survey taken
as part of the study, DoD customers
generally rated FPI in the good to ex-
cellent or average ranges in all cat-
egories, including price, quality, deliv-
ery, and service. As the report states,
the working relationship between FPI
and DoD remains strong and vital.

The study concludes that no legisla-
tive changes are warranted in Defense
purchases from FPI. It made some rec-
ommendations for improvements that
are currently being implemented. We
should give the study time to work.

Indeed, the Administration strongly
opposes the Levin provision. The State-
ment of Administration Policy on S.

1059 explains that this provision
“would essentially eliminate the Fed-
eral Prison Industries mandatory

source with the Defense Department.
Such action could harm the FPI pro-
gram which is fundamental to the secu-
rity in Federal prisons.”

FPI does not have an advantage over
the private sector. Although inmates
make less money than other workers,
FPI must deal with many hidden costs
and constraints that do not apply to
the private sector.

Working inmates must be closely su-
pervised, adding to labor costs, and ex-
tensive time-consuming security proce-
dures must be followed. For example,
when inmates go to work, they must
pass through a metal detector and
check their tools in and out, even if
they just leave for lunch.

While the private sector often spe-
cializes in certain products, FPI by law
must diversity its product lines to less-
en its impact on any one industry.
Also, the private sector tries to keep
labor costs low, while FPI inten-
tionally keeps its factories as labor-in-
tensive as possible. Moreover, inmate
workers generally have little education
and training and often have never held
a steady job. Indeed, the productivity
rate of an employee with the back-
ground of an average inmate has been
estimated at one-fourth that of a civil-
ian worker.

FPI is not used for every Federal pur-
chase. In fact, it only constitutes a
small minority. If a customer does not
feel that FPI can meet its delivery,
price, or technical requirements, then
the customer can request a waiver of
the mandatory source. Last year, 90
percent of waiver requests were ap-
proved, generally within four days.

Moreover, some Dprivate businesses
depend on FPI for their existence. FPI
purchased over $418 million in raw ma-
terials and component parts from pri-
vate industry in 1998. Contracts for
such purchases are awarded in nearly
every state, and more than half go to
small businesses.

Further, Prison Industries helps
crime victims recover the money they
are due. The program requires that 50
percent of all inmate wages be used for
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victim restitution, fines, child support,
or other court-ordered payments. Last
yvear, FPI collected nearly $2 million
for this purpose.

The Levin provision falls within the
jurisdiction of the Judiciary Com-
mittee and should be evaluated there.
Indeed, my Judiciary Subcommittee on
Criminal Justice Oversight held a hear-
ing yesterday on Prison Industries. We
discussed in detail the importance of
the program and how damaging the
changes we are considering in this bill
could be.

FPI is a correctional program that is
essential to the safe and efficient oper-
ation of our increasingly overcrowded
Federal prisons. While we are putting
more and more criminals in prison, we
must maintain the program that keeps
them occupied and working.

Mr. BYRD addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from West Virginia is recognized.

Mr. BYRD. Mr. President, I am au-
thorized by Senator LEVIN to speak at
this time. But I am going to ask Mr.
GRAMM if he will yield me some time.

Mr. GRAMM. Mr. President, I yield
10 minutes to the distinguished Sen-
ator from West Virginia.

Mr. BYRD. I thank the Senator.

Mr. President, the distinguished
ranking member, Mr. LEVIN, knew my
position on this matter, but he accom-
modated me by suggesting that I might
proceed at this time while he is away
from his chair. I thank the distin-
guished Senator from Texas for yield-
ing time to me.

I am strongly opposed to the inclu-
sion of section 806 in the fiscal year
2000 Defense authorization bill. This
section would substantially undermine
Federal Prison Industries—the Bureau
of Prisons’ most important skill-devel-
oping program for inmates.

I believe that this matter should not
be included in the defense authoriza-
tion bill. It is a matter that is being
considered by the Senate dJudiciary
Committee. I am advised that the
Criminal Justice Oversight Sub-
committee of the Senate Judiciary
Committee, chaired by the senior Sen-
ator from South Carolina, Mr. THUR-
MOND, conducted an oversight hearing
on this matter on May 24—yesterday.

The Attorney General of the United
States, in a letter addressed to the
chairman of the Senate Judiciary Com-
mittee, has indicated that she is con-
cerned about this legislative provision.
The Attorney General’s letter asserts
that the legislative provision would
have a negative impact on Federal
Prison Industries,

. which is the Bureau of Prisons’ most
important, efficient, and cost-effective tool
for managing inmates and for preparing
them to be productive, law-abiding citizens
upon release from prison.

I am also advised that the adminis-
tration has taken a strong position in
opposition to section 806 because of the
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harm it would do to the FPI program,
which is fundamental to the security in
Federal prisons. The administration
believes that to ensure Federal inmates
are employed in sufficient numbers,
the current mandatory source require-
ment should not be altered until an ef-
fective alternative program is designed
and put into place.

Mr. President, in the State of West
Virginia there are three Federal pris-
ons—the Federal prison at Alderson,
the Robert C. Byrd Federal Correc-
tional Institution at Beckley, and the
Robert F. Kennedy Prison at Morgan-
town. And each of these has an FPI op-
eration. At these three Federal prisons
alone, the Bureau of Prisons is able to
keep more than 500 inmates produc-
tively occupied, and employ nearly 40
staff at no cost to the taxpayer. How
about that! That sounds like a good
deal to me.

Mr. President, a somewhat similar
amendment was offered to the Defense
Authorization Bill for Fiscal Year 1998.
The Senate instead adopted a sub-
stitute amendment offered by the dis-
tinguished senior Senator from Texas
(Mr. GRAMM), which required a joint
study by the Department of Defense
and FPI on this matter. That study has
recently been completed and trans-
mitted to the Senate Armed Services
Committee. The joint study made sev-
eral recommendations that could be
accomplished within existing author-
ity, without requiring legislative ac-
tion.

In summary, I am opposed to section
806 to the Defense authorization bill
because it is unwarranted, and not only
is it unwarranted, but it would have a
debilitating effect on Federal Prisons
Industries. This is a matter within the
jurisdiction of the Senate Judiciary
Committee and should not be included
in this bill.

Mr. President, I ask unanimous con-
sent that the Statement of Administra-
tion Position on Section 806 of the De-
fense authorization bill be printed in
the RECORD at this point.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

STATEMENT OF ADMINISTRATION POSITION ON
SECTION 806 OF THE DEFENSE AUTHORIZA-
TION BILL (S. 1059)

FEDERAL PRISON INDUSTRIES MANDATORY

SOURCE EXEMPTION

The Administration opposes Section 806
which would essentially eliminate the Fed-
eral Prison Industries (FPI) mandatory
source with the Defense Department. Such
action could harm the FPI program which is
fundamental to the security in Federal pris-
ons. In principle, the Administration be-
lieves that the Government should support
competition for the provision of goods and
services to Federal agencies. However, to en-
sure that Federal inmates are employed in
sufficient numbers, the current mandatory
source requirement should not be altered
until an alternative program is designed and
put in place. Finally, this provision would
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only address mandatory sourcing for the De-
fense Department, without regard to the rest
of federal government.

Mr. BYRD. Mr. President, I again
thank the distinguished Senator from
Texas, Mr. GRAMM, and I likewise ex-
press my appreciation to the distin-
guished Senator from Michigan, Mr.
LEVIN, for his leadership overall on this
bill. He is very dedicated, very able,
and he works very hard. I am proud to
serve with him on the Armed Services
Committee. But in this case, I regret
that I have to oppose his position.

Mr. President, I yield the floor.

The PRESIDING OFFICER. Who
yields time?

Mr. BYRD. Mr. President, I yield the
remainder of my 10 minutes that was
yielded to me from that side to Mr.
HATcH, if I may ask unanimous con-
sent.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HATCH. I thank the President
and I thank the Senator.

The PRESIDING OFFICER. The Sen-
ator has 4 minutes 20 seconds.

Mr. HATCH. Mr. President, I rise to
speak in support of this amendment,
which I am pleased to cosponsor. I con-
gratulate Senators GRAMM, THURMOND,
and BYRD for their excellent state-
ments on this matter, and for their
leadership on this issue.

This amendment strikes section 806
of the bill, a provision that would effec-
tively eliminate the Department of De-
fense purchasing preference for prod-
ucts supplied by Federal Prison Indus-
tries (FPI), also known by its trade
name of UNICOR.

FPI is the federal corporation
charged by Congress with the mission
of training and employing federal pris-
on inmates.

For more than 60 years, this correc-
tional program has provided inmates
with the opportunity to learn practical
work habits and skills. It has enjoyed
broad, bipartisan support in Congress
and from each Republican and Demo-
crat administration. An important part
of this support has been the coopera-
tive relationship between FPI and the
Department of Defense—a relationship
that has helped supply our armed
forces in every war since 1934.

FPI is an irreplaceable corrections
program. FPI and its training pro-
grams at federal prisons across the na-
tion have been credited with helping to
lower recidivism and ensuring better
job-related success for prisoners upon
their release—a result that all of us ap-
plaud.

Finally, FPI is an essential tool for
ensuring a safe and secure correctional
environment for staff, guards, and in-
mates in the federal prison system.
Simply put, FPI keeps inmates produc-
tively occupied. And since the limited
number of FPI jobs are coveted by in-
mates, getting and keeping these jobs
are important incentives for good be-
havior by inmates.
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These are important considerations
as the federal inmate population con-
tinues to rise. In the last ten years, the
federal inmate population has more
than doubled, from 51,1563 in 1989 to
108,207 in 1998. As Philip Glover, Presi-
dent of the Council of Prison Locals,
AFGE, testified before the Judiciary
Committee yesterday, ‘“We cannot af-
ford to simply warehouse inmates.”

Any corrections officer will tell you
that the most dangerous inmate is the
idle inmate. Idleness breeds frustra-
tion, and provides ample time to plan
mischief—a volatile combination. Yet,
despite the references to the costs im-
posed by FPI by my colleagues who op-
pose this amendment, I have heard no
one suggest how the taxpayers will pay
for the new prison programs and the
additional prison guards that might be
needed if FPI factories are forced to
close.

Section 806 of this bill, which our
amendment strikes, puts the FPI pro-
gram at substantial risk, and would
certainly result in the shuttering of
some FPI factories. Section 806 ex-
empts from the FPI mandatory source
requirement products priced below
$2,5600, products integral to or embed-
ded in another product not made by
FPI, or products which are components
of a larger product used for military in-
telligence or weaponry. Together, these
categories make up over 80 percent of
DoD’s purchases from FPI. FPI, in
turn, depends on sales to the Pentagon
for nearly 60 percent of its business.

Some may reasonably ask, why
should there be a government procure-
ment preference for FPI goods? The an-
swer is simply this: when FPI was es-
tablished, in perhaps an unnecessary
effort ensure the program did not af-
fect private sector jobs, FPI was barred
from selling its products in the com-
mercial market. This is still the law.
Thus, under current law, FPI may sell
its products and services only to the
federal government. Section 806 does
not alter this sales restriction, and I do
not understand the Senator from
Michigan to be supporting such a
change.

To ensure that FPI has adequate
work to keep inmates occupied, con-
gress created a special FPI ‘“‘procure-
ment preference,”’” under which federal
agencies are required to make their
purchases from FPI instead of other
vendors, as long as FPI can meet price,
quality, and delivery requirements.

Section 806 would remove this pro-
curement preference, as it relates to
the vast majority of sales to the De-
partment of Defense. Without this pref-
erence, FPI could be crippled. Again,
FPI is not permitted to compete for
sales in the private market. It may
only sell to the federal government,
and then only if it can meet price, qual-
ity, and delivery requirements. And
even then, waivers are available.

Nothing short of the viability of Fed-
eral Prison Industries is at issue here.
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Under full competition for federal con-
tracts, combined with market restric-
tions, FPI could not survive.

My colleagues should remember that
the primary mission of FPI is not prof-
it. The primary mission of FPI is the
safe and effective incarceration and re-
habilitation of federal prisoners. Need-
less to say, FPI operates under con-
straints on its efficiency no private
sector manufacturer must operate
under. For example:

Most private sector companies invest
in the latest, most efficient technology
and equipment to increase productivity
and reduce labor costs. Because of its
different mission, FPI frequently must
make its manufacturing processes as
labor-intensive as possible—in order to
keep as many inmates as possible occu-
pied.

The secure correctional environment
FPI in which FPI operates requires ad-
ditional inefficiencies. Tools must be
carefully checked in and out before and
after each shift, and at every break. In-
mate workers frequently must be
searched before returning to their
cells. And FPI factories must shut
down whenever inmate unrest or insti-
tutional disturbances occur. No private
sector business operates under these
competitive disadvantages.

The average federal inmate is 37
years old, has only an 8th grade edu-
cation, and has never held a steady
legal job. Some studies have estimated
that the productivity of a worker with
this profile is about one-quarter of that
of the average worker in the private
sector. This is another disadvantage
that, by and large, private companies
do not have to operate under.

Finally, FPI is required to diversify
its product line to minimize the impact
on any one industry. Moreover, FPI
can only enter new lines of business, or
expand existing lines, after an exhaus-
tive review has been undertaken to the
impact on the private sector. Again,
this is a restraint that most other busi-
nesses do not have imposed on them.

All of us share the goal of ensuring
that FPI does not adversely impact pri-
vate business. FPI has made consider-
able efforts to minimize any adverse
impact on the private sector. Over the
past few years, it has transferred fac-
tory operations from multiple factory
locations to new prisons, in order to
create necessary inmate jobs without
increasing FPI sales. FPI has also
begun operations such as a mattress re-
cycling factory, a laundry, a computer
repair factory, and a mail bag repair
factory, among others, to diversify its
operations and minimize its impact on
the private sector, while providing es-
sential prison jobs.

Furthermore, there is substantial
evidence that FPI actually creates a
substantial number of private sector
jobs. In FY 1998, thousands of vendors
nationwide registered with FPI, and
supplied nearly $419 million in pur-
chases to FPI. And at the same time
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FPI trained and employed 20,200 federal
inmates at no expense to the taxpayer
in FY 1998, it also directly supported
4,600 jobs outside prison walls.

Every dollar FPI receives in revenue
is recycled into the private sector. Out
of each dollar, 76 cents goes to the pur-
chase of raw materials, equipment,
services, and overhead, all supplied by
the private sector; 18 cents goes to sal-
aries of FPI staff; and 6 cents goes to
inmate pay, which in turn if passed
along to pay victim restitution, child
support, alimony, and fines. Inciden-
tally, FPI inmates are required to
apply 50 percent of their earnings to
these costs.

Thus, while I have some sympathy
for the intent of Senator LEVIN, who
sponsored this provision in the bill, I
must join Senator GRAMM in offering
this amendment to strike Section 806. I
would like to remind my colleagues
that the Senate has addressed this
matter before. Two years ago, Senator
LEVIN offered a similar amendment.
Mr. President, 62 members of the Sen-
ate voted instead for an amendment of-
fered by Senator GRAMM and myself,
requiring the Departments of Defense
and Justice to undertake a joint study
of the procurement and purchase proc-
esses governing FPI sales to the De-
partment of Defense.

Just last month, this study was de-
livered to Congress. Interestingly, the
report does not support the action pro-
posed by section 806. To the contrary,
the Departments of Defense and Jus-
tice jointly concluded that the report’s
“‘recommendations can be made within
existing statutory authority, and will
not require legislative action.”

In fact, neither of the Departments
affected by section 806 support its in-
clusion in this bill. The Administra-
tion’s official Statement of Adminis-
tration policy is equally clear, stating
that ‘‘the Administration opposes Sec-
tion 806.”

In summary, either we want Federal
inmates to work, or we do not. I be-
lieve that we do want inmates to work,
and therefore I must oppose section
806. I say to my colleagues, if you be-
lieve in maintaining good order and
discipline in prisons, or if you believe
in the rehabilitation of inmates when
possible, you should support this
amendment.

I agree with those of my colleagues
who believe that we must address the
issues raised by prison industries na-
tionwide. As we continue, appro-
priately, to incarcerate more serious
criminals in both Federal and State
prisons, productive work must be found
for them. At the same time, we must
ensure that jobs are not taken from
law-abiding workers. Under the leader-
ship of Senator THURMOND, the Judici-
ary Committee’s Subcommittee on
Criminal Justice Oversight yesterday
held a hearing on this issue. Witnesses
at that hearing urged Congress not to
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gut FPI without addressing the broader
need for productive prison work.

FPI is a proven correctional pro-
gram. It enhances the security of fed-
eral prisons, helps ensure that federal
inmates work, furthers inmate reha-
bilitation when possible, and provides
restitution to victims. Section 806
would do immense harm to this highly
successful program, and I urge my col-
leagues to support our amendment to
strike it.

I also ask unanimous consent a letter
to me from the Office of the Attorney
General be printed in the RECORD with
the accompanying documents.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

OFFICE OF THE ATTORNEY GENERAL,
Washington, DC, May 25, 1999.
Hon. ORRIN G. HATCH,
Chairman, Committee on the Judiciary,
U.S. Senate, Washington, DC

DEAR MR. CHAIRMAN: The Fiscal Year 2000
Defense Authorization bill that was recently
reported out of the Armed Services Com-
mittee includes a provision regarding De-
partment of Defense (DoD) purchases from
Federal Prison Industries (FPI). We believe
that the statutory changes required by this
provision are premature in light of the rec-
ommendations of the congressionally man-
dated two-year study recently completed by
the Department of Defense and FPI that ex-
plored the procurement relationship between
these two agencies. For the reasons stated in
the Deputy Attorney General’s letter (copy
attached), I am extremely concerned about
this legislation because it could have a nega-
tive impact on FPI, which is the Bureau of
Prisons most important, efficient, and cost-
effective tool for managing inmates and for
preparing them to be productive, law abiding
citizens upon release from prison.

Federal Prison Industries is first and fore-
most a correctional program intended to
train the Federal inmate population and
minimize adverse impact on the private sec-
tor business community. As such, it adheres
to several statutorily mandated principles,
including diversifying its product line to
avoid hurting any particular industry and
remaining as labor intensive as possible.
These practices render FPI less competitive
than private sector manufacturers. The man-
datory source status (which would be effec-
tively eliminated as a result of provision)
helps ameliorate these circumstances by
achieving customer contact which reduces
competitive advertising costs. It also assists
FPI in its efforts to partner with private sec-
tor manufacturers who are attracted to the
steady work flow provided by this pref-
erence. These partnerships are essential to
FPI since it cannot, on its own, produce
many complicated products such as systems
furniture.

This provision would alter the requirement
that the Department of Defense purchase
products from FPI, and it could require FPI
to compete with the private sector for sales
of products that are components of products
not produced by FPI, are part of a national
security system, or the total cost of which is
less than $2,500. Even with respect to other
products, DoD is no longer required to pur-
chase from FPI, rather the Secretary of De-
fense must ‘“‘conduct market research’ to de-
termine whether the FPI product is ‘‘com-
parable in price, quality, and time of deliv-
ery”’ to products available from the private
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sector before making purchases. If the Sec-
retary concludes that the FPI product is not
comparable, the purchase may be made from
any source.

Purchases by the Department of Defense
account for almost 60% of FPI's sales. More-
over, 78 percent of the DoD orders are for
small purchases of less than $2,500, and much
of the remaining 22 percent is made up of
products or components of products made by
other manufacturers and products used in
national security systems. Accordingly, if
this provision is enacted into law, the con-
tinued existence of FPI will depend in large
part on its ability to compete with the pri-
vate sector for the limited Department of
Defense market.

A recently completed report conducted by
the Department of Defense and FPI con-
cluded that no legislative changes were war-
ranted by the investigation of procurement
transactions between these two entities.
Rather, while the study, entitled ‘“A Study
of the Procurement, Procedures, Regulations
and Statutes that Govern Procurement
Transactions between the Department of De-
fense and Federal Prison Industries,””! made
a number of recommendations for facili-
tating and enhancing the working relation-
ship between the two agencies that could be
accomplished within existing statutory au-
thority, the study recommends the FPI and
DoD create a pilot program at eight DoD lo-
cations to test the effectiveness of adminis-
trative waivers for purchases of less than
$2,500 where expedited delivery is required.
Additionally, FPI will continue to monitor
and evaluate delivery performance.

Issues surrounding FPI, such as the man-
datory source status affect all agencies, not
just the Department of Defense. Therefore,
this issue should be reviewed in the broader
context.

If you should have any questions or if we
may provide further information about FPI,
please feel free to contact the Department.
The Office of Management and Budget has
advised us that from the perspective of the
Administration’s program, there is no objec-
tion to submission of this letter.

Sincerely,
JANET RENO.
OFFICE OF THE
DEPUTY ATTORNEY GENERAL,
Washington, DC, May 11, 1999.
Hon. JOHN WARNER,
Chairman, Committee on Armed Services,
U.S. Senate, Washington DC.

DEAR MR. CHAIRMAN: We anticipate that an
amendment will be offered to the Defense
Authorization bill that would eliminate
mandatory source status for Federal Prison
Industries (FPI). We believe that the amend-
ment would have a devastating impact upon
FPI, a program that is critical to the safe
and orderly operations of federal prisons.

FPI is the Bureau of Prisons most impor-
tant, efficient, and cost-effective tool for
managing inmates. It keeps inmates produc-
tively occupied and reduces inmate idleness
and the violence and disruptive behavior as-
sociated with it. Thus, it is essential to the
security of the Federal Prison System, its
staff, inmates, and the communities in which
they are located. By eliminating FPI’s man-
datory source status, the amendment would
dramatically reduce the number of inmates
FPI would be able to employ. The inmate

1This study was mandated by Section 855 of the
National Defense Authorization Act for Fiscal Year
1998 (P.L. 105-85), and was released to the Senate and
House Armed Services Committee several weeks
ago.
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idleness this would create would seriously
undermine the safety and security of Amer-
ica’s federal prisons.

In addition to being a tool for managing
the growing inmate population,! FPI pro-
grams provide inmates with training and ex-
perience that develop job skills and a strong
work ethic. Bureau of Prisons’ research has
confirmed the value of FPI as a correctional
program. Findings demonstrate that inmates
who work in FPI, compared to similar in-
mates who do not have FPI experience, have
better institutional adjustment. Moreover,
after release, they are more likely to be em-
ployed and significantly less likely to com-
mit another crime. A long-term post-release
employment study by the Bureau of Prisons
has found that inmates who were released as
long as 8 to 12 years ago and who partici-
pated in industries work or vocational train-
ing programs were 24 percent less likely to
be recommitted to federal prisons than a
comparison group of inmates who had no
such training. Clearly, the FPI program con-
tributes to public safety by enhancing the
eventual reintegration of offenders into the
community after release.

Opponents of FPI have asserted that FPI is
an unfair competitor and that it is damaging
the private sector. This is not accurate.
Throughout its history, FPI has followed a
number of practices deliberately designed to
reduce its impact on the private sector, such
as diversifying its product line to avoid hurt-
ing any particular industry and remaining as
labor intensive as possible. Further, far from
taking jobs from the private sector, FPI ac-
tually creates jobs in the private sector by
purchasing over $418 million annually in sup-
plies from the private sector.

It is important to explain why FPI’'s status
as a mandatory source is critical to FPI’s vi-
ability. The mandatory source status was es-
tablished as a means of creating a steady
flow of work for the employment of inmates.
FPI views the mandatory source status as a
method of not only maintaining this work
flow but also achieving customer contact
which reduces competitive advertising costs.

FPI does not abuse its mandatory source
status. If a customer feels that FPI cannot
meet its delivery, price, or technical require-
ments, the customer may request a waiver of
the mandatory source. These waivers are
processed quickly (an average of 4 days) and,
in 1998, FPI approved over 80 percent of the
requests from federal agencies for waivers.

FPI does not have the capability to
produce many sophisticated products, such
as systems furniture, independently. It relies
on the private sector to provide space plan-
ning, design, engineering, installation and
customer service. By entering into partner-
ships with private companies through the
use of federal acquisition procedures, FPI
vertically integrates the manufacturing of a
company’s product using inmate labor. In
order to attract a private sector partner,
there must be some incentive. That incen-
tive is the mandatory source. Without the
mandatory source status, FPI would be un-
able to attract the private sector partners
necessary for it to diversify its product offer-
ings and to offer products which are contem-
porary and attractive to its federal cus-
tomers.

Last week, the report of a congressionally
mandated study conducted by the Depart-
ment of Defense (DoD) and FPI concluded
that no legislative changes were warranted

1The federal inmate population is growing at an
unprecedented rate and crowding at secure institu-
tions is already at critical levels and expected to in-
crease in the near term.
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by the investigation of procurement trans-
actions between these two entities. The
study, entitled “A Study of the Procure-
ment, Procedures, Regulations and Statutes
that Govern Procurement Transactions be-
tween the Department of Defense and Fed-
eral Prison Industries,” was mandated by
Section 855 of the National Defense Author-
ization Act for Fiscal Year 1998 (P.L. 105-85),
and was released to the Senate and House
Armed Services Committee last week. The
report noted that some steps could be taken
to improve the procurement relationship be-
tween DoD and FPI, but such steps are most
appropriately accomplished within the exec-
utive branch.

FPI is a law enforcement issue more than
a government supply issue because it is es-
sential to the management of federal prisons
and because FPI is operated as a correctional
program, not as a for-profit business. As a
result, we continue to develop pilot pro-
grams that will make FPI a more efficient
and cost competitive source. We believe that
the amendment would benefit from consider-
ation by the Judiciary Committee to con-
sider the mandatory source issue in the con-
text of the full FPI program. Simply consid-
ering the amendment as affecting a source of
goods for the federal sector would com-
pletely overlook the law enforcement signifi-
cance of FPI and threaten a program that is
fundamental to public safety.

We are enclosing a copy of the study report
conducted by DoD and FPI for your review.
If you should have any questions or if we
may provide further information about FPI,
please feel free to contact the Department.

Sincerely,
ERIC H. HOLDER, JR.,
Deputy Attorney General.
OFFICE OF THE DEPUTY ATTORNEY
GENERAL,
WASHINGTON, DC, MAY 11, 1999.
Hon. ORRIN G. HATCH,
Chairman, Committee on the Judiciary,
U.S. Senate, Washington, DC.

DEAR MR. CHAIRMAN: We anticipate that an
amendment will be offered to the Defense
Authorization bill that would eliminate
mandatory source status for Federal Prison
Industries (FPI). We believe that the amend-
ment would have a devastating impact upon
FPI, a program that is critical to the safe
and orderly operations of federal prisons.

FPI is the Bureau of Prisons most impor-
tant, efficient, and cost-effective tool for
managing inmates. It keeps inmates produc-
tively occupied and reduces inmate idleness
and the violence and disruptive behavior as-
sociated with it. Thus, it is essential to the
security of the Federal Prison System, its
staff, inmates, and the communities in which
they are located. By eliminating FPI's man-
datory source status, the amendment would
dramatically reduce the number of inmates
FPI would be able to employ. The inmate
idleness this would create would seriously
undermine the safety and security of Amer-
ica’s federal prisons.

In addition to being a tool for managing
the growing inmate population,! FPI pro-
grams provide inmates with training and ex-
perience that develop job skills and a strong
work ethic. Bureau of Prisons’ research has
confirmed the value of FPI as a correctional
program. Findings demonstrate that inmates
who work in FPI, compared to similar in-
mates who do not have FPI experience, have

1The federal inmate population is growing at an

unprecedented rate and crowding at secure institu-
tions is already at critical levels and expected to in-
crease in the near term.
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better institutional adjustment. Moreover,
after release, they are more likely to be em-
ployed and significantly less likely to com-
mit another crime. A long-term post-release
employment study by the Bureau of Prisons
has found that inmates who were released as
long as 8 to 12 years ago and who partici-
pated in industries work or vocational train-
ing programs were 24 percent less likely to
be recommitted to federal prisons than a
comparison group of inmates who had no
such training. Clearly, the FPI program con-
tributes to public safety by enhancing the
eventual reintegration of offenders into the
community after release.

Opponents of FPI have asserted that FPI is
an unfair competitor and that it is damaging
the private sector. This is not accurate.
Throughout its history, FPI has followed a
number of practices deliberately designed to
reduce its impact on the private sector, such
as diversifying its product line to avoid hurt-
ing any particular industry and remaining as
labor intensive as possible. Further, far from
taking jobs from the private sector, FPI ac-
tually creates jobs in the private sector by
purchasing over $418 million annually in sup-
plies from the private sector.

It is important to explain why FPI’s status
as a mandatory source is critical to FPI’s vi-
ability. The mandatory source status was es-
tablished as a means of creating a steady
flow of work for the employment of inmates.
FPI views the mandatory source status as a
method of not only maintaining this work
flow but also achieving customer contact
which reduces competitive advertising costs.

FPI does not abuse its mandatory source
status. If a customer feels that FPI cannot
meet its delivery, price, or technical require-
ments, the customer may request a waiver of
the mandatory source. These waivers are
processed quickly (an average of 4 days) and,
in 1998, FPI approved over 80 percent of the
requests from federal agencies for waivers.

FPI does not have the -capability to
produce many sophisticated products, such
as systems furniture, independently. It relies
on the private sector to provide space plan-
ning, design, engineering, installation and
customer service. By entering into partner-
ships with private companies through the
use of federal acquisition procedures, FPI
vertically integrates the manufacturing of a
company’s product using inmate labor. In
order to attract a private sector partner,
there must be some incentive. That incen-
tive is the mandatory source. Without the
mandatory source status, FPI would be un-
able to attract the private sector partners
necessary for it to diversify its product offer-
ings and to offer products which are contem-
porary and attractive to its federal cus-
tomers.

Last week, the report of a congressionally
mandated study conducted by the Depart-
ment of Defense (DoD) and FPI concluded
that no legislative changes were warranted
by the investigation of procurement trans-
actions between these two entities. The
study, entitled ‘““A Study of the Procure-
ment, Procedures, Regulations and Statutes
that Govern Procurement Transactions be-
tween the Department of Defense and Fed-
eral Prison Industries,” was mandated by
Section 855 of the National Defense Author-
ization Act for Fiscal Year 1998 (P.L. 105-85),
and was released to the Senate and House
Armed Services Committee last week. The
report noted that some steps could be taken
to improve the procurement relationship be-
tween DoD and FPI, but such steps are most
appropriately accomplished within the exec-
utive branch.
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FPI is a law enforcement issue more than
a government supply issue because it is es-
sential to the management of federal prisons
and because FPI is operated as a correctional
program, not as a for-profit business. As a
result, we continue to develop pilot pro-
grams that will make FPI a more efficient
and cost competitive source. We believe that
the amendment would benefit from consider-
ation by the Judiciary Committee to con-
sider the mandatory source issue in the con-
text of the full FPI program. Simply consid-
ering the amendment as affecting a source of
goods for the federal sector would com-
pletely overlook the law enforcement signifi-
cance of FPI and threaten a program that is
fundamental to public safety.

We are enclosing a copy of the study report
conducted by DoD and FPI for your review.
If you should have any questions or if we
may provide further information about FPI,
please feel free to contact the Department.

Sincerely,
ERIC H. HOLDER, Jr.,
Deputy Attorney General.

STATEMENT OF ADMINISTRATION POSITION ON
SECTION 806 OF THE DEFENSE AUTHORIZA-
TION BILL (S. 1059)

FEDERAL PRISON INDUSTRIES MANDATORY

SOURCE EXEMPTION

The Administration opposes Section 806
which would essentially eliminate the Fed-
eral Prison Industries (FPI) mandatory
source with the Defense Department. Such
action could harm the FPI program which is
fundamental to the security in Federal pris-
ons. In principle, the Administration be-
lieves that the Government should support
competition for the provisions goods and
services to Federal agencies. However, to en-
sure that Federal inmates are employed in
sufficient numbers, the current mandatory
source requirement should not be altered
until an alternative program is designed and
put in place. Finally, this provision would
only address mandatory sourcing for the De-
fense Department, without regard to the rest
of federal government.

The PRESIDING OFFICER (Mr.
BROWNBACK). The Senator from Michi-
gan controls the remaining time.

Mr. LEVIN. Mr. President, section
806 of the defense authorization bill
which is before the Senate is a com-
monsense provision. It was adopted by
the Armed Services Committee. Basi-
cally, it says the private sector ought
to be allowed to bid on items that the
Department of Defense is buying, if the
Department of Defense declares that it
is necessary that the private sector be
allowed to bid.

That may sound so obvious that peo-
ple may be scratching their heads say-
ing, well, obviously the private sector
ought to be allowed to bid if the De-
partment of Defense believes the prod-
uct which is offered by the private sec-
tor is what is needed by the Depart-
ment of Defense. But that is not the
way it is now. The way it is now is that
Federal Prison Industries can make a
unilateral decision that it is going to
supply the Department of Defense with
a product, and the private business
people out there who want to just sim-
ply compete for a product can be pro-
hibited from doing so. That, it seems to
me, is the height of unfairness in a so-
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ciety which has a private sector, has
private businesses, has labor that is
working in those private businesses,
and where a Government agency says
that product, produced by that private
company, is a product that we want be-
cause it is a better product than FPI
can give us or it is a product that can
be given to us more cheaply than the
prisons can give it to us.

What an extraordinary way it is to
run a Government, that we have agen-
cies in this Government that want to
buy a product, be it textiles or fur-
niture or what have you, that are told
they cannot compete that product with
the private sector competing; they
have to buy it from Federal Prison In-
dustries even though it costs the agen-
cy more or it is of lower quality. What
an extraordinary way to be inefficient,
to waste taxpayers’ money, and to
force agencies that are supposed to be
protecting taxpayers’ money to spend
it on lesser quality items or on more
expensive items—just because Federal
Prison Industries unilaterally has de-
cided it is going to supply the Depart-
ment of Defense. That is not fair. That
is not fair and we have to eliminate it.

Section 806 simply says that the De-
partment of Defense—not Federal Pris-
on Industries—should determine
whether or not a product manufactured
by Federal Prison Industries meets the
needs of the Department of Defense.

The approach that is taken by Sec-
tion 806 is consistent with the basic
tenet of how our whole procurement
system works, which is the people who
buy and use products should be the
ones who decide whether the quality,
price, and delivery of those products
meet their needs. Yet amazingly
enough, the FPI, Federal Prison Indus-
tries’ current rules prohibit Federal
agencies from even looking at private
sector products to determine whether
they might be superior to what Federal
Prison Industries has.

The regulations of Federal Prison In-
dustries say:

A contracting activity should not solicit
bids, proposals, quotations or otherwise test
the market for the purpose of seeking alter-
native sources to the Federal Prison Indus-
tries.

If that is not absolutely extraor-
dinary, that Federal Prison Industries
is telling the Department of Defense,
when they go and buy textiles or shoes
or whatever they are buying, that they
may not even test the market, seeking
alternative sources to Federal Prison
Industries.

They may not solicit bids, proposals,
quotations, or test the market for the
purpose of seeking alternative sources
to Federal Prison Industries.

What kind of an upside-down situa-
tion is this? What kind of a topsy-
turvy situation is it that the Depart-
ment of Defense cannot even solicit a
quote from somebody to supply a prod-
uct if Federal Prison Industries says
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they may not do so? Unilaterally, the
seller is telling the buyer: You can’t
even go out and seek other quotes or
seek competition.

Boy, that sure turns the purchasing
process of the Department of Defense
and our other agencies right on its
head.

What the Department of Defense is
required to do, instead of doing what
ordinary buyers do, which is to seek
the best product at the best price, is to
accept Federal Prison Industries’ de-
termination. Federal Prison Industries
is the sole arbiter of whether its prod-
ucts meet the requirements of the De-
partment of Defense.

Section 8104 of the Federal Acquisi-
tion Streamlining Act requires the De-
partment of Defense and other agencies
to conduct market research before so-
liciting bids or proposals for products
that may be available in the commer-
cial marketplace. They are supposed to
solicit bids, but they do not do that.
They are not allowed to do that. Under
the FPI rules, they have to buy it from
Federal Prison Industries if the Indus-
tries on their own, unilaterally, decide
they are going to force the Department
of Defense to buy a product.

All that the provision does is to re-
verse the rule which prohibits the De-
partment of Defense from conducting
market research and permits the De-
partment of Defense to look at what
private sector companies have to offer,
as it would do in the case of any other
procurement.

If Federal Prison Industries offers a
product that is comparable in price,
quality, and time of delivery to prod-
ucts available from the private sector,
the Department would still be required
to purchase that product on a sole-
source basis from Federal Prison Indus-
tries. But if the DOD determines that
Federal Prison Industries’ product was
not competitive, then it would be per-
mitted to conduct a competition and
go to another source.

That seems to me to be the least that
we can do to protect the taxpayers
from the misuse of Federal funds on
products that fail to meet the needs of
the Department of Defense.

Federal Prison Industries has repeat-
edly claimed that it provides quality
products at a price that is competitive
with current market prices. The stat-
ute, indeed, is intended to do exactly
that, provided Federal Prison Indus-
tries will provide the Federal agencies
products that meet their requirements
and prices that do not exceed current
market prices. But the FPI is unwilling
to permit agencies to compare their
products at prices with those available
in the private sector.

Under Federal Prison Industries’ cur-
rent interpretation of the law, it need
not offer the best product at the best
price. It is sufficient for it to offer an
adequate product at an adequate price
and insist on its right to make the
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sale. When Federal Prison Industries
sets the price, it then seeks to charge
what it calls a market price, which
means that at least some vendors in
the private sector charge a higher
price, and the FPI's proposed regula-
tion specifies that the determination of
what constitutes the current market
price, the methodology employed to de-
termine the current market price and
the conclusion that a product of Fed-
eral Prison Industries does not exceed
that price is—you got it—the sole re-
sponsibility of Federal Prison Indus-
tries.

That is the situation. They are sup-
posed to buy at market price, but they
make a determination as to whether or
not, in fact, what they are forcing an
agency to buy is being set at a market
price.

The General Accounting Office re-
ported in August of 1998:

The only limit the law imposes on Federal
Prison Industries’ price is that it may not
exceed the upper end—

Upper end—
of the current market price range.

Moreover, the manner in which Fed-
eral Prison Industries seeks to estab-
lish the current market price range ap-
pears calculated to result in a price far
higher than the Department of Defense
would pay under any other cir-
cumstances. According to the proposed
regulation codifying FPI’s pricing poli-
cies, “‘a review of commercial catalog
prices will be used to establish a
‘range’ for current market price.”

The contrast is very sharp because
when the Department of Defense buys
from commercial vendors, it seeks to
negotiate, and generally obtains, a
steep discount from catalog prices.

FPI appears to have difficulty even
matching the undiscounted catalog
prices. Last August, the General Ac-
counting Office compared Federal Pris-
on Industries’ prices for 20 representa-
tive products to private vendors’ cata-
log prices for the same or comparable
products and found that for four of
these products, FPI’s price was higher
than the price offered by any private
vendor. That is 4 out of 20. In 4 out of
20 cases, GAO found that the price FPI
charged was higher than the price of-
fered by any private vendor. For five of
the remaining products, the FPI price
was at the ‘“high end of the range.”
Those are the words of the General Ac-
counting Office. FPI’s price was at the
“high end of the range’ of prices of-
fered by private vendors—ranking
sixth, seventh, seventh, eighth, and
ninth of the 10 vendors reviewed. In
other words, for almost half of the FPI
products reviewed, the FPI approach
appeared to be to charge the highest
price possible rather than the lowest
price possible to the Federal consumer.

We have complaint after complaint
from frustrated private sector vendors
asking us: Why can’t we compete? Why
are we in the private sector precluded
from bidding on an item?
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Here is one vendor’s letter:

Federal Prison Industries bid on this item,
and simply because Federal Prison Indus-
tries did, it had to be given to Federal Prison
Industries. FPI won the bid at $45 per unit.
My company bid $22 per unit. The way I see
it, the Government just overspent my tax
dollars to the tune of $1,978. Do you seriously
believe that this type of procurement is cost-
effective? I lost business, my tax dollars
were misused because of unfair procurement
practices mandated by Federal regulations.
This is a prime example, and I’'m certain not
the only one, of how the procurement system
is being misused and small businesses in this
country are being excluded from competition
with the full support of Federal regulations
and the seeming approval of Congress.
far past time ... to require [FPI] to be
competitive for the benefit of all taxpayers.

A third frustrated vendor, who had
been driven out of business by FPI,
told a House committee:

Is it justice that Federal Prison Industries
would step in and take business away from a
disabled Vietnam veteran who was twice
wounded fighting for our
country . . . therefore effectively destroying
and bankrupting that . . . business which
the Veterans’ Administration suggested he
enter?

There is a very fundamental unfair-
ness which exists in this system. It is
one that we need to correct. The De-
partment of Defense took a survey re-
cently of DOD customers for Federal
Prison Industries’ products. The re-
sults are eye-opening. The survey pro-
vided DOD customers five categories in
which to rate Federal Prison Indus-
tries’ products: excellent, good, aver-
age, fair, or poor.

According to the data reported joint-
ly by the Department of Defense and
the Federal Prison Industries in April,
a majority of Department of Defense
customers rated FPI as average, fair,
or poor in price, delivery, and as an
overall supplier.

On price: 54 percent of the Depart-
ment of Defense’s electronics cus-
tomers, 70 percent of DOD clothing and
textile customers, 46 percent of DOD
dorm and quarters furniture -cus-
tomers, 53 percent of DOD office case
goods customers, 57 percent of DOD
systems furniture customers rated FPI
prices as average, fair, or poor.

On delivery, the same kind of figures:
50 percent of DOD electronics cus-
tomers rated FPI delivery as averaged,
fair, or poor; 62 percent of DOD cloth-
ing and textile customers rated FPI de-
livery as average, fair, or poor. That
did not make any difference. FPI said
it was going to sell, and once FPI made
that determination, the Department
had no alternative. It does not make
any difference whether the delivery is
lousy, whether the price is too high,
whether the overall performance is
poor. It makes no difference. Forget
competition. FPI said: We are going to
sell. Forget fairness to a business with
workers in that business. FPI said:
Tough. You have to buy from us.

So the bottom line is that fully 35
percent of the Department of Defense
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customers indicated they have had a
problem with an FPI product delivered
in the last 12 months. The reason they
are having problems is because there is
a lack of competition.

We think, given the fact that such a
small amount of money is paid to pris-
oners for their labor, that Federal Pris-
on Industries could supply these prod-
ucts much more cheaply than the pri-
vate sector. But that is not the case.
The case is that the private sector very
often can supply these products to our
agencies more cheaply than can the
prison industries. But if the Federal
Prison Industries decides in its unilat-
eral, sole, exclusive judgment that it is
going to supply the Department of De-
fense, that is it. That is it. This is an
injustice to the people who have
worked hard to put together a busi-
ness. It is an injustice to the people
who work for those businesses.

This is one of those weird cases
where you have business and labor
coming together before us on the same
side of an issue. The American Federa-
tion of Liabor, AFL-CIO, urges that this
section remain in the bill. We have the
alert from the Chamber of Commerce
as well. Members of the Senate, busi-
ness and labor—our good friend from
Texas calls those special interests,
business and labor. People who have
worked hard to put together a business
and people who work in those busi-
nesses are not being allowed to com-
pete. Sorry. Federal Prison Industries
says you are going to buy that product.
That is what they tell the DOD. You
are going to buy it. You may not like
the price, you may not like the deliv-
ery, you may not like the quality, but
we are not going to let anybody else
compete for that sale.

So that is the fundamental unfair-
ness that this language would correct.
It does not tell the Department of De-
fense they cannot buy it from Federal
Prison Industries. It simply says that
if the Department of Defense deter-
mines on price or quality that the pri-
vate sector can do as well, then it—nmot
the FPI; the Department of Defense—
may compete and determine whether
or not they can save the taxpayers any
money.

I am going to close and then turn
this over to my friend and my col-
league from Michigan for his com-
ments. But I just want to read one ad-
ditional quote from the Master Chief
Petty Officer of the Navy before the
National Security Committee of the
House a couple years ago. He said that
the FPI monopoly on Government fur-
niture contracts has undermined the
Navy’s ability to improve living condi-
tions for its sailors.

Master Chief Petty Officer John
Hagan said:

Speaking frankly, the [FPI] product is in-
ferior, costs more, and takes longer to pro-
cure. [The Federal Prison Industries] has, in
my opinion, exploited their special status in-
stead of making changes which would make
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them more efficient and competitive. The
Navy and other Services need your support
to change the law and have FPI compete
with [private sector] furniture manufactur-
ers. Without this change, we will not be serv-
ing Sailors or taxpayers in the most effective
and efficient way.

Mr. President, I yield the floor. I am
happy to yield time to my distin-
guished colleague from Michigan.

The PRESIDING OFFICER. The Sen-
ator from Michigan has 24 minutes 48
seconds.

Mr. LEVIN. How much time would
the Senator wish?

Mr. ABRAHAM. No more than 10
minutes.

Mr. LEVIN. I am happy to yield 10
minutes to the Senator from Michigan.

The PRESIDING OFFICER. The Sen-
ator from Michigan is recognized for 10
minutes.

Mr. ABRAHAM. Thank you,
President.

I suspect I will not use all of the time
that I have been allotted, but I do want
to speak here today in opposition to
the amendment before us offered by the
Senator from Texas.

Especially in light of the grave con-
cerns that all of us share about the
readiness of our Armed Forces and the
significant steps that Congress took in
the supplemental appropriations bill to
address this problem, as well as in the
budget which we passed earlier this
year, I strongly believe that section 806
of the defense reauthorization bill
should be retained.

This is not because I think that hav-
ing Federal prisoners working is not
important. To the contrary, I think it
is very important. I firmly believe that
the development through work, self-
discipline and other virtues that enable
people to lead productive lives is prob-
ably the single greatest hope for reha-
bilitation in a prison setting. Indeed, it
is disappointing that, according to the
May 20 Wall Street Journal, only 17
percent of Federal prisoners work
under the current Federal Prison In-
dustries program.

But providing for national defense is
the Federal Government’s paramount
responsibility. Given the very serious
problems we are facing with respect to
our military readiness, we need to take
every possible step to rectify these
problems as quickly and as effectively
as possible.

There is no question in my mind that
the requirement that the Department
of Defense contract with FPI for cer-
tain products, and giving FPI a veto
over the Defense Department’s going
elsewhere, is an obstacle to our efforts
to fix these problems. The routine, sig-
nificant failure by FPI to provide goods
that the Defense Department has con-
tracted for on a timely basis—almost
half of the time in 1995, and over a
third of the time in 1996—is simply un-
acceptable. To have the Defense De-
partment depend on FPI for over 300
different products under these cir-

Mr.
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cumstances is also simply unaccept-
able.

Finally, in this era of tight budgets,
to be spending precious defense re-
sources on FPI goods that we could be
obtaining at lower prices from the pri-
vate sector is also unacceptable.

We should obviously address these
problems by allowing the Department
of Defense to go elsewhere and to do so
without getting advance permission
from FPI. I am glad the Armed Serv-
ices Committee, at the prompting of
my colleague, the senior Senator from
Michigan, Senator LEVIN, has so pro-
vided in the reauthorization bill that
recently passed out of committee.

I would add that the provision adopt-
ed by the Armed Services Committee
still requires the Department of De-
fense to give FPI the opportunity to
compete for contracts for almost all
products and only permits the Depart-
ment of Defense to go elsewhere if it
determines that the product being of-
fered by FPI is not comparable in
price, quality, and time of delivery to
products available from the private
sector.

The only exceptions are for national
security systems, products integral to
or embedded in a product not available
from FPI, or products that cost less
than $2,500. In those instances, under
section 806, the Department of Defense
does not have to seek a bid from FPI,
but in all other instances DOD would
continue to be required to do so.

It will be argued that we cannot fol-
low this course without jeopardizing
another important Federal policy, that
of putting Federal inmates to work.
But if that were really our only option,
we would be facing a much harder
choice, since we would arguably be
having to choose between pursuing a
course critical to securing tranquility
abroad and a course important to se-
curing domestic tranquility. I do not
believe we are really faced with that
dilemma.

Rather, I am convinced that the lim-
its this legislation imposes on the FPI
monopoly can plainly be offset by ex-
panding other opportunities for pris-
oners to work. This could be done, for
example, by having the FPI focus on
products that we do not produce do-
mestically and that we are now import-
ing from abroad. Or it could be done by
putting prisoners to work on functions
that are currently being assigned to
government entities such as recycling.

It will be argued that we should come
up with the new opportunities first and
then consider proposals along the lines
of section 806 if the other options prove
workable. I disagree. I believe we
should put the needs of our national
defense ahead of the needs of prisoners.
I have no real question that if we do so,
we will discover that in fact we are
able to devise policies that adequately
address both sets of needs.

I will just close by restating what I
said last year in a similar debate. None
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of us who are advocating a change in
policy here are advocating the elimi-
nation of work requirements for Fed-
eral prisoners. But when Federal pris-
oners in the work they do are taking
jobs away from law-abiding Americans
who have never committed a crime,
then I think we have to reexamine our
policy.

To me, it makes sense to devise a
prison work policy that does not injure
law-abiding citizens. I believe that re-
quiring the FPI to be competitive in its
bidding process and not granting it a
monopoly are the right way to achieve
this end. That way the taxpayers are
protected from paying excessively for
furniture or other items that are pro-
duced by the Prison Industries, and
those individuals working in the pri-
vate sector in competition with the
Prison Industries have a legitimate op-
portunity to secure government con-
tracts. To me, that is the American
way, the competitive process.

To me, if the Federal Prison Indus-
tries can’t be competitive in that set-
ting, where it has so much of a subsidy
advantage to begin with, then it seems
to me that the system isn’t working
the way it should be.

I hope that we will vote to retain in
place section 806 and that, at least in
the specific context of the Department
of Defense, we will follow the lead that
has already been laid out by Senator
LEVIN in the authorization bill as it
comes to the floor.

To me, that is a sensible course for
us to pursue. It strikes the right bal-
ance. It by no means eliminates the
work requirement for prisoners, but it
does provide people who are law-abid-
ing citizens, companies that are law-
abiding companies, a chance to do busi-
ness with the government in a very
vital and sensitive area, specifically
that of national security. To me, that
is a sensible middle ground. Therefore,
I hope that our colleagues will vote in
opposition to this amendment.

I yield the floor.

The PRESIDING OFFICER. Who
yields time? The Senator from Vir-
ginia.

Mr. WARNER. This is a matter which
the Armed Services Committee consid-
ered with some care and considerable
debate. It is not as if we just accepted
it. There was discussion, and our
former chairman spoke very strongly
on behalf of the other side of the issue.

I am just astonished that we cannot
seem to convince the prison group that
competition would be good. It would
raise the quality. That is what con-
cerns so many of us on the committee.
It would provide incentives for the Fed-
eral Prison Industries to deliver qual-
ity goods in a timely fashion and at a
reasonable price. That is what this
whole country is predicated on.

This is interesting. The Department
of the Air Force gets 2 million plus in
launchers, guided-missile launchers,
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fiber optic cable assemblies. People
think they are doing little, simple
things, crafts and so forth, but there is
a lot of high-tech equipment at the De-
partment of Defense.

Here is the Army, another guided-
missile remote control; the Army,
launchers, rocket and pyrotech; the
Army, fiber rope, cordage; the Army,
radio and TV communications equip-
ment; the Army, antennas, wave guides
and related; the Army, fiber optic cable
assemblies.

I mean, these are hardly simple mat-
ters. These are very complicated sys-
tems. We simply have to have quality
for the Department of Defense. This is
what concerns me.

I could go on into some of the Navy
engine electrical systems, all kinds of
high-tech stuff listed in here. You see
the office furniture, the office supplies.
Here is one for some armor. In other
words, we are talking about serious
business for the Department of De-
fense. It is very serious business. We
cannot be giving the strong disadvan-
tage in the competitive world to the
prisons and have them supply inferior
equipment. I strongly urge Senators to
vote against this amendment.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Texas.

Mr. GRAMM. Mr. President, I have a
unanimous consent request. I had the
good fortune of having Senator BYRD,
Senator HATCH and Senator THURMOND
speak on behalf of my amendment, and
those are riches you don’t turn down.
But there have been many points made
that I have not had an opportunity to
respond to. If the Senator is not going
to use the rest of his time, I would like
about 4 minutes to respond. I ask unan-
imous consent that I might have it.

The PRESIDING OFFICER. Is there
objection?

Mr. LEVIN. Mr. President, I am
sorry. I was discussing something with
the chairman. I know that he is con-
science of the time. I am wondering
whether he might repeat the unani-
mous consent request so that we could
both hear it.

Mr. GRAMM. I am sorry. I didn’t
hear.

Mr. LEVIN. I apologize. I was dis-
cussing something with the chairman.
We didn’t hear the unanimous consent
request relative to time, at least I
didn’t.

Mr. GRAMM. I do not want to throw
off the vote, but I made an opening
statement. I had several other of my
colleagues speak on behalf of my
amendment more articulately than I
was able to, and I am grateful, but I
would like to have 4 minutes to sort of
answer some of the points that have
been made. It just turned out, because
people that were for the amendment
came to the floor, that they all spoke
before any of those that were opposed
to it had the opportunity to speak. So
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if it doesn’t mess up our timetable, I
would like to have 4 minutes to re-
spond to some of the issues that have
been raised.

Mr. WARNER. We certainly can ac-
cede to that. It is a perfectly reason-
able request. I think my colleague and
I will be just about ready to yield back
the balance of our time. Then we will
turn to the amendment by the distin-
guished Senator from Pennsylvania.
The first order of business will be for
him to amend the amendment that is
at the desk. Then we will complete the
debate on that, and we should meet the
target of about 7:00 to have two
stacked votes.

Mr. LEVIN. Reserving the right to
object, how much time is left to the op-
ponents of Senator GRAMM’s amend-
ment?

The PRESIDING OFFICER. The op-
ponents have 12 minutes 30 seconds.
The proponents’ time has been ex-
hausted.

Mr. LEVIN. How many seconds?

The PRESIDING OFFICER. Thirty
seconds, 12 minutes 30 seconds.

The Senator from Texas is recognized
for 4 minutes.

Mr. GRAMM. Mr. President, first of
all, let me make it clear, the Defense
Department does not support this
amendment. The Defense Department
issued a joint report with the Depart-
ment of Prisons, the Federal Bureau of
Prisons, outlining ways of improving
the system that required no legisla-
tion. The administration, on behalf of
the Defense Department and the De-
partment of Justice, opposes the Levin
provision and supports the amendment
that we have offered to strike it.

The Attorney General supports our
motion to strike the Levin amend-
ment, as do many groups such as the
National Center for Victims of Crime.

It is obviously a very strong argu-
ment with me to talk about, “why not
competition?”” The problem is, you
have to understand the history that
competition was the rule prior to the
Depression. Prior to the Depression,
virtually everyone in prison in Amer-
ica worked on average 12 hours a day,
6 days a week. But during the Depres-
sion, we passed three pieces of legisla-
tion, all of them driven by special in-
terests, triggered by the Depression,
which made it illegal for prisoners to
work to sell goods in the market.
There had been previous provisions so
that they didn’t glut the market in one
area, but the problem is, now it is
criminal for prisoners to work to
produce anything to sell in America.

When my colleagues say why not
have competition, my answer is, yes,
let’s have it. But you cannot have it
without letting prison labor compete,
and now that is prohibited all over
America. The only thing left for pris-
oners today is to produce things that
the Government uses. That is the only
thing that we have not prohibited by
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law. As a result, we have 1.1 million
prisoners and about 900,000 of them
have no work to do.

If the amendment of Senator LEVIN
passed, 60 percent of the prison labor at
the Federal level in America would be
eliminated because there would be no
work for these people to do. So this is
an argument about competition that
sounds great until you understand that
Government, driven by the same
groups that support this amendment,
eliminated the ability to use prison
labor to produce and sell anything.

When you are talking about the tax-
payer, it sounds great. But what about
the taxpayer that is spending $22,000 a
year to keep somebody in prison and
we are not allowing them to work? If
taxpayers are working, why are they
better than taxpayers? Why should
they not have to work? Why can’t we
find things in the private sector for
them to produce? If we can do that, I
would support this amendment. I know
that many of the people who support it
would never do that.

The Defense Department is not for
this amendment. They are not for the
Levin amendment. They are not object-
ing to the provisions. In fact, they just
put out a joint report saying the De-
fense Department supports the pro-
gram with these reforms, which they
can undertake without legislation.

So, basically, I believe that the sys-
tem is not perfect, but it is basically a
good system where prices are nego-
tiated and the Defense Department
gets 90 percent of the waivers that they
seek. If they don’t think the quality is
right or the price is right or the deliv-
ery is right, they can ask for a waiver.
In 90 percent of the cases, they get the
waiver.

This is basically an amendment, I am
sad to say, that would idle 60 percent of
Federal prisoners. It would allow pri-
vate companies to come in and take
the business. But the point is, when we
have full employment in America and
we have a million prisoners idle, how
does it make sense to prohibit them
from working? I thank my colleague
for giving me this time.

The PRESIDING OFFICER. Who
seeks time?

Mr. LEVIN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Mr. President, the lan-
guage in the bill that the Senator from
Texas seeks to strike makes it possible
for the private sector to compete. That
sounds so fundamental in our country
that maybe it comes as a shock that I
would even suggest that you need to
have language in a bill to permit the
private sector to do this. But we do.

We just want to make it legal for the
private sector to offer a product to its
Government, our Government, and not
to have Federal Prison Industries say:
Sorry, you cannot bid. It is almost bi-
zarre to me that we would have to pass



10742

any kind of legislation for that to come
about, but we do because under the
current law and regulations, Federal
Prison Industries has the sole, exclu-
sive determining voice. If it says that
its product is within a range in the
market—maybe at the high end of that
range, and they may be wrong—but
once FPI says that, that is it; private
business cannot compete.

In a hearing before the Senate Judi-
ciary Committee earlier this week, the
Deputy Under Secretary of Defense for
Acquisition, David Oliver, described
the results of the survey we referred to.

He said the following:

I think if you looked at the study, you
would see that people were generally not sat-
isfied with Federal Prison Industries as a
provider. Essentially, with regard to effi-
ciency, timeliness, and best value, they
found that Federal Prison Industries was
worse than the other people they bought
from.

Now, we know that the administra-
tion has decided to oppose this change,
to prohibit the private sector from bid-
ding on things that Federal Prison In-
dustries says it wants to supply exclu-
sively. So we understand what the De-
partment of Defense’s official position
is. But I also understand what the tes-
timony of their acquisition people is.
The study shows that people were gen-
erally not satisfied with Federal Prison
Industries as a provider with regard to
efficiency, timeliness, and best value.
They found that Federal Prison Indus-
tries was worse than the other people
they bought from.

I don’t believe for one minute that
Federal Prison Industries is going to be
able to sell anything to the Depart-
ment of Defense just because they are
going to have to compete. They have
such a huge advantage in terms of cost
and price of labor that they are going
to be able to sell a huge amount. But
they are going to have to compete.

If a private company can outbid them
or provide the same product at a cheap-
er price, then the private company is
going to get it. But for the Senator
from Texas to say, suddenly, that
wipes out all of the sales to the Depart-
ment of Defense, that is a terrible in-
dictment about what Federal Prison
Industries is now doing. That would
mean they can’t compete on anything
they are selling to the Department of
Defense. That is a huge exaggeration.
It is not the case.

But it is the case that now they don’t
have to compete when they decide that
the Department of Defense must buy
that missile part. If Federal Prison In-
dustries says the Department of De-
fense must buy that missile part Sen-
ator WARNER referred to, that has to
happen—even though a private con-
tractor can sell a better quality at a
better price. Once FPI, in its unilateral
judgment, says we can supply it within
a price range of what the private sector
can do, that is it, no competition. DOD
can’t bid it out—the opposite of what
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we should be doing in this free enter-
prise society of ours.

Mr. President, I hope the language in
the Senate bill will be retained and
that the amendment of the Senator
from Texas to strike that language will
be defeated.

Mr. WARNER addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Virginia is recognized.

Mr. WARNER. Mr. President, I join
my colleague. Again, it was carefully
considered by the committee. It has
very fundamental objectives: competi-
tion, fairness, and to get quality.

Mr. President, I am anxious to com-
plete this amendment. I believe the
Senator from Texas has finished his
presentation?

Mr. GRAMM. Yes, I have.

Mr. LEVIN. I yield back our time.

Mr. WARNER. I yield back our time.

The PRESIDING OFFICER. All time
is yielded back.

AMENDMENT NO. 383

The PRESIDING OFFICER. The Sen-
ate returns to the amendment of the
Senator from Pennsylvania. The Sen-
ator from Pennsylvania controls 5 min-
utes 30 seconds, and the Senator from
Virginia controls 3 minutes 20 seconds.

Mr. WARNER. Mr. President, I note
that will bring us very close, if not pre-
cisely, to the hour of 7 o’clock, at
which time the managers represented
to the leadership and other Senators
that two back-to-back votes would
commence.

The PRESIDING OFFICER. Who
yields time?

Mr. SPECTER addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania.

Mr. SPECTER. Mr. President, this
amendment provides, simply stated,
that there shall be no funds expended
for ground forces in Yugoslavia, in
Kosovo, unless specifically authorized
by the Congress.

This amendment is designed to up-
hold the Constitution of the United
States, which grants the exclusive au-
thority to declare war to the Congress
of the TUnited States. Regrettably,
there has been a significant erosion of
this constitutional authority, as Presi-
dents have taken over this power with-
out having the Congress stand up. The
one place where the Congress clearly
has authority to determine military
action is by controlling the purse
strings. This amendment goes to the
heart of that issue by prohibiting that
spending.

It has been a lively and spirited de-
bate. Now we will have an opportunity
to say whether the Senate will seek to
uphold the Constitution and whether
the Senate will seek to uphold its own
institutional authority—the institu-
tional authority of the Congress to de-
termine whether the TUnited States
should be involved in war.

A few of the problems which have
been raised have been clarified. The
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amendment has been modified, and I
ask that it formally be approved with
the concurrence of the managers.

The PRESIDING OFFICER. Is there
objection?

Mr. WARNER. Mr. President, there is
no objection to the Senator sending to
the desk the amendment as modified.

Mr. SPECTER. I thank the general
counsel of the committee for helping
me on the modification that we have
worked out so that the restriction will
not apply to intelligence operations, to
rescue operations, or to military emer-
gencies.

Mr. LEVIN. Mr. President, there is
no objection on this side.

Mr. THURMOND. Will the Senator
from Pennsylvania add me as a cospon-
sor?

Mr. SPECTER. Mr. President, I ask
unanimous consent that Senator THUR-
MOND be added as a cosponsor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SPECTER. I thank the Senator
from South Carolina.

The PRESIDING OFFICER. The
amendment is so modified.

The amendment (No. 383), as modi-
fied, is as follows:

At the appropriate place in title X, insert
the following:

SEC. . LIMITATION ON DEPLOYMENT OF

GROUND TROOPS IN THE FEDERAL
REPUBLIC OF YUGOSLAVIA.

(a) None of the funds authorized or other-
wise available to the Department of Defense
may be obligated or expended for the deploy-
ment of ground troops of the United States
Armed Forces in the Federal Republic of
Yugoslavia, except for peacekeeping per-
sonnel, unless authorized by a declaration of
war or a joint resolution authorizing the use
of military force.

(b) The prohibition in subsection (a) shall
not apply to intelligence operations, or to
missions to rescue United States military
personnel or citizens of the United States, or
otherwise meet military emergencies, in the
Federal Republic of Yugoslavia.

Mr. SPECTER. Mr. President, the
main argument against this amend-
ment has been that the President has
said that he would come to Congress in
advance of deploying ground troops. He
made that commitment in a meeting at
the White House on April 28. Then he
sent a letter, which is substantially
equivocal, saying that he will fully
consult with the Congress, and that he
would ask for congressional support be-
fore introducing U.S. ground forces
into Kosovo, into a nonpermissive envi-
ronment.

That doesn’t go far enough.

The distinguished chairman has re-
ported that the Secretary of Defense,
the Secretary of State, and the Chair-
man of the Joint Chiefs of Staff have
confirmed that there would be congres-
sional authorization.

That doesn’t go far enough.

We are a government of laws—not a
government of men. And minds may be
changed. We ought to be sure we have
this nailed down.
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This amendment is entirely con-
sistent with what the Senate has here-
tofore done—b58 to 41 to authorize air
strikes but no ground forces. Seventy-
seven Senators voted not to grant the
President authority to use whatever
force he chose. To remain consistent,
those 77 Senators would have to say,
we are not going to allow you to use
ground forces unless you come to us for
approval, just as we said we will not
allow you to use whatever force you
choose, in effect, without coming to us
for prior approval. Consistency may be
the hobgoblin of small minds, but con-
sistency and the institutional preroga-
tives of the Congress and the Senate
call for an affirmative vote, and I ask
for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

Mr. SPECTER. Mr. President, how
much time remains for me?

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania has 50 seconds.

Mr. SPECTER. I reserve the remain-
der of my time.

Mr. WARNER. Mr. President, the
Senator from Michigan wishes to ad-
dress the amendment. We are together
on it in the strongest possible opposi-
tion.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Mr. President, very brief-
ly, this amendment would send the
worst possible signal to Milosevic,
which is don’t worry, weather the
storm—that even though there is going
to be gridlock in the Congress, you will
be the beneficiary of any gridlock and
any effort that authorizes in advance
the use of ground forces. This is not
the message which we should be send-
ing to Milosevic—that he would be the
beneficiary of the congressional grid-
lock, which would almost certainly
occur before any such resolutions could
be passed.

I hope we will not send that signal to
Milosevic. I think our troops deserve
better. Our commanders deserve better.

The administration believes so
strongly in this that a veto would al-
most certainly occur, if this provision
were in, and understandably so, be-
cause the hands of our commanders in
the field would be tied by this resolu-
tion. They would have to come to Con-
gress to see whether or not the terms
were met. That is not the way to fight
either a war or to engage in combat.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. WARNER. Mr. President, in the
course of the afternoon, as I said to my
good friend and colleague, some 40 Sen-
ators have received the benefit of a full
debate with the Secretaries of State
and Defense, and the President’s Na-
tional Security Adviser, Mr. Berger,
and with the Chairman of the Joint
Chiefs. Three times—twice by this Sen-
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ator, one by another Senator—this
very issue was posed to the national se-
curity team. They said without any
equivocation whatsoever that the
President would formally come to the
Congress and seek legislation, not un-
like what is described in this amend-
ment prior to any change. In other
words, the President of the United
States is presently unchanged in the
course of action that he is recom-
mending to other leaders of the NATO
nations, and the matter remains and
will not be changed with reference to
ground troops unless the President
comes up and seeks from the Congress
of the United States formal legislative
action.

I say to my good friend that I think
we have achieved, in essence, what he
seeks. As I pointed out in my first com-
ments this morning and, indeed, in the
title to the first amendment prior to
the amending by the Senator from
Pennsylvania, he referred to the War
Powers Act, this is precisely what this
debate is—a debate over the War Pow-
ers Act. That debate has not in my 21
years in this body ever been resolved,
and I doubt it is going to be resolved on
this vote.

I yield the floor and yield back the
time.

Mr. SPECTER. Mr. President, I re-
ject the argument of the Senator from
Virginia who wants to rely on assur-
ances. This is a government of laws,
and not men, and you get it done by
this amendment.

I reject the argument of the Senator
from Michigan who says it is a bad sig-
nal to Milosevic. Whatever signal goes
to Milosevic from this amendment has
already been sent by the assurances of
the President.

It is a bad signal to America to tell
the Country that the Congress is dele-
gating its authority to involve this Na-
tion in war to the President. We don’t
have the authority to delegate our con-
stitutional authority. Our job is to
analyze the facts and let the President
come to us to state a case for the use
of ground forces. I am prepared to lis-
ten. But, on this record, we ought to
maintain the institutional authority of
Congress and uphold the Constitution.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. LEVIN. Mr. President, does any
time remain on our side?

The PRESIDING OFFICER. Yes, 10

seconds.

Mr. LEVIN. Could I use the 10 sec-
onds?

Mr. WARNER. The Senator from

Michigan can use 5, and I will use 5.
Take 5.

The PRESIDING OFFICER. The Sen-
ator from Michigan is recognized.

Mr. LEVIN. Mr. President, the De-
partment of Defense strongly opposes
the amendment because it would unac-
ceptably put at risk the lives of U.S.
military personnel.
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Mr. WARNER. Mr. President, a vote
against this amendment is consistent
with the provisions of the Constitution
of the United States.

I move to table, and I ask for the
yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

The PRESIDING OFFICER. The
question is on agreeing to the motion
to table amendment No. 383, as modi-
fied. On this question, the yeas and
nays have been ordered, and the clerk
will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

The result was announced—yeas 52,
nays 48, as follows:

[Rollcall Vote No. 145 Leg.]

YEAS—52

Akaka Harkin McConnell
Baucus Hatch Mikulski
Bayh Inouye Moynihan
Biden Kennedy Murray
Bingaman Kerrey Reed
Boxer Kerry Reid
Breaux Kohl Robb
Bryan Kyl
Burns Landrieu Rockefeller

Roth
Chafee Lautenberg Sarbanes
Cochran Leahy " .
Daschle Levin S umer
DeWine Lieberman Sessions
Dodd Lincoln Shelby
Edwards Lott Smith (OR)
Feinstein Lugar Warner
Graham Mack Wyden
Hagel McCain

NAYS—48

Abraham Dorgan Jeffords
Allard Durbin Johnson
Ashcroft Enzi Murkowski
Bennett Feingold Nickles
Bond Fitzgerald Roberts
Brownback Frist Santorum
Bunning Gorton Smith (NH)
Byrd Gramm Snowe
Campbell Grams Specter
Cleland Grassley Stevens
Collins Gregg Thomas
Conrad Helms Thompson
Coverdell Hollings Thurmond
Craig Hutchinson Torricelli
Crapo Hutchison Voinovich
Domenici Inhofe Wellstone

The motion was agreed to.

Mr. WARNER. Mr. President, I move
to reconsider the vote.

Mr. LEVIN. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

VOTE ON AMENDMENT NO. 392

Mr. WARNER. Mr. President,
yield back time on both sides.

The PRESIDING OFFICER. All time
is yielded back. The question is on
agreeing to the amendment.

Mr. GRAMM. I ask for the yeas and
nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

The PRESIDING OFFICER. The
question is on agreeing to amendment
No. 392. The yeas and nays have been
ordered. The clerk will call the roll.

The legislative clerk called the roll.

we
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The result was announced—yeas 49,
nays 51, as follows:
[Rollcall Vote No. 146 Leg.]

YEAS—49
Ashcroft Feinstein McConnell
Bennett Fitzgerald Murkowski
Biden Gorton Nickles
Bond Graham Roberts
Brownback Grams Rockefeller
Burns Gregg Roth
Byrd Harkin Santorum
Campbell Hatch ;
Chafee Hollings Zzsesl;(;ns
Cochran Hutchison Snowe
Coverdell Jeffords
Craig Kerrey Specter
Crapo Kohl Stevens
DeWine Kyl Thompson
Domenici Lott Thgrmgnd
Dorgan Mack Voinovich
Durbin McCain

NAYS—51
Abraham Feingold Lincoln
Akaka Frist Lugar
Allard Gramm Mikulski
Baucus Grassley Moynihan
Bayh Hagel Murray
Bingaman Helms Reed
Boxer Hutchinson Reid
Breaux Inhofe Robb
Bryan Inouye Sarbanes
Bunning Johnson Schumer
Cleland Kennedy Smith (NH)
Collins Kerry Smith (OR)
Conrad Landrieu Thomas
Daschle Lautenberg Torricelli
Dodd Leahy Warner
Edwards Levin Wellstone
Enzi Lieberman Wyden

The amendment (No. 392) was re-

jected.

Mr. GRAMM. Mr. President, I have a
motion to reconsider. I enter a motion
to reconsider the vote, and I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll to ascertain the
presence of a quorum.

The legislative assistant proceeded
to call the roll.

Mr. WARNER. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Virginia.

Mr. WARNER. Mr. President, to ad-
vise the Senate with regard to the im-
portant business remaining to be per-
formed tonight, I ask unanimous con-
sent that the Senate now proceed to an
amendment to be offered by Senators
McCAIN and LEVIN re: BRAC and that
there be 3% hours of debate equally di-
vided between the proponents and op-
ponents.

I further ask consent that all debate
time be consumed during Tuesday, May
25, except for 2 hours, to be equally di-
vided, and to resume at 11:45 a.m. on
Wednesday.

I further ask consent that the vote
occur on or in relation to the BRAC
amendment on Wednesday at 1:45 p.m.
and no amendments be in order to the
amendment prior to the 1:45 p.m. vote.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. WARNER. Now, Mr. President, in
light of this agreement, there will be
no reinstitution of a vote tonight. It is
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not the leader’s desire; I wish to make
that clear.

Mr. GRAMM. My intention would be
to try to have the reconsideration to-
morrow.

Mr. WARNER. I thank the Senator.

Mr. LEVIN. Mr. President, I wonder
whether or not we might be able to
schedule an amendment earlier in the
morning for Senator KERREY.

Mr. WARNER. We are working on
that.

Mr. LEVIN. At 10:30; is that the ef-
fort?

Mr. WARNER. That is correct. Let
me just finish this and then I think it
will be clear.

Now, Mr. President, if I may con-
tinue, in light of this agreement, there
will be no further votes this evening.
Senators interested in the BRAC de-
bate should remain this evening. The
Senate will resume the DOD bill at 9:30
a.m. on Wednesday, and two amend-
ments are expected to be offered prior
to the 11:45 a.m. resumption of the
BRAC debate. Therefore, at least one
vote, if not more votes, will occur be-
ginning at 1:45 p.m. on Wednesday.

Mr. LEVIN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. I wonder if I could in-
quire of the chairman as to the two
amendments he is referring to.

Mr. WARNER. One under consider-
ation is Senator BROWNBACK’s, and it
relates to India and Pakistan and the
current sanctions.

Mr. LEVIN. What was the other
amendment?

Mr. WARNER. Senator ROBERT
KERREY on strategic nuclear delivery
systems.

Mr. LEVIN. And it is the hope of the
chairman that both of those be debated
in the morning?

Mr. WARNER. I would hope so, to-
gether with the remainder of BRAC.

Mr. LEVIN. I hope that during this
evening we will be able to try to sched-
ule timing for those amendments, if
possible.

Mr. WARNER.
to—

Mr. LEVIN. I do not know the status,
particularly, of the first one, but I
would like to work on that this
evening.

Mr. WARNER. I yield the floor, Mr.
President.

The PRESIDING OFFICER. Who
seeks recognition?

AMENDMENT NO. 393

Mr. McCAIN. Mr. President, on be-
half of myself and Senator LEVIN, Sen-
ator BRYAN, Senator LEAHY, Senator
KoOHL, Senator LIEBERMAN, Senator
ROBB, Senator KYL, Senator HAGEL,
and Senator CHAFEE, I send an amend-
ment to the desk and ask for its imme-
diate consideration.

The PRESIDING OFFICER. The
clerk will report.

The legislative assistant read as fol-
lows:

I would be happy
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The Senator from Arizona [Mr. McCAIN],
for himself, Mr. LEVIN, Mr. BRYAN, Mr.
LEAHY, Mr. KOoHL, Mr. LIEBERMAN, Mr. ROBB,
Mr. KYL, Mr. HAGEL, and Mr. CHAFEE, pro-
poses an amendment numbered 393.

Mr. MCcCAIN. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 450, below line 25, add the fol-
lowing:

SEC. 2822. AUTHORITY TO CARRY OUT BASE CLO-
SURE ROUND COMMENCING IN 2001.

(a) COMMISSION MATTERS.—

(1) APPOINTMENT.—Subsection (c)(1) of sec-
tion 2902 of the Defense Base Closure and Re-
alignment Act of 1990 (part A of title XXIX
of Public Law 101-510; 10 U.S.C. 2687 note) is
amended—

(A) in subparagraph (b)—

(1) by striking ‘“‘and” at the end of clause
(id);

(ii) by striking the period at the end of
clause (iii) and inserting ‘‘; and’’; and

(iii) by adding at the end the following new
clause (iv):

‘(iv) by no later than May 1, 2001, in the
case of members of the Commission whose
terms will expire on September 30, 2002.”;
and

(B) in subparagraph (C), by striking ‘‘or for
1995 in clause (iii) of such subparagraph’ and
inserting ‘‘, for 1995 in clause (iii) of that
subparagraph, or for 2001 in clause (iv) of
that subparagraph’.

(2) MEETINGS.—Subsection (e) of that sec-
tion is amended by striking ‘‘and 1995 and
inserting ‘1995, and 2001, and in 2002 during
the period ending on September 30 of that
year’’.

(3) FUNDING.—Subsection (k) of that sec-
tion is amended by adding at the end the fol-
lowing new paragraph (4):

‘“(4) If no funds are appropriated to the
Commission by the end of the second session
of the 106th Congress for the activities of the
Commission that commence in 2001, the Sec-
retary may transfer to the Commission for
purposes of its activities under this part that
commence in that year such funds as the
Commission may require to carry out such
activities. The Secretary may transfer funds
under the preceding sentence from any funds
available to the Secretary. Funds so trans-
ferred shall remain available to the Commis-
sion for such purposes until expended.”’.

(5) TERMINATION.—Subsection (1) of that
section is amended by striking ‘‘December
31, 1995 and inserting ‘‘September 30, 2002".

(b) PROCEDURES.—

(1) FORCE-STRUCTURE PLAN.—Subsection
(a)(1) of section 2903 of that Act is amended
by adding at the end the following: ‘“‘The
Secretary shall also submit to Congress a
force-structure plan for fiscal year 2002 that
meets the requirements of the preceding sen-
tence not later than March 30, 2001.”".

(2) SELECTION CRITERIA.—Subsection (b) of
such section 2903 is amended—

(A) in paragraph (1), by inserting ‘‘and by
no later than March 1, 2001, for purposes of
activities of the Commission under this part
that commence in 2001, after ‘‘December 31,
1990,”’; and

(B) in paragraph (2)(A)—

(i) in the first sentence, by inserting ‘‘and
by no later than April 15, 2001, for purposes
of activities of the Commission under this
part that commence in 2001, after ‘‘Feb-
ruary 15, 1991,”’; and

(ii) in the second sentence, by inserting °,
or enacted on or before May 15, 2001, in the
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case of criteria published and transmitted
under the preceding sentence in 2001’ after
‘“March 15, 1991,

(3) DEPARTMENT OF DEFENSE RECOMMENDA-
TIONS.—Subsection (c¢) of such section 2903 is
amended—

(A) in paragraph (1), by striking ‘‘and
March 1, 1995, and inserting ‘‘March 1, 1995,
and September 1, 2001,”’;

(B) by redesignating paragraphs (4), (b),
and (6) as paragraphs (5), (6), and (7), respec-
tively;

(C) by inserting after paragraph (3) the fol-
lowing new paragraph (4):

““(4)(A) In making recommendations to the
Commission under this subsection in 2001,
the Secretary shall consider any notice re-
ceived from a local government in the vicin-
ity of a military installation that the gov-
ernment would approve of the closure or re-
alignment of the installation.

‘“(B) Notwithstanding the requirement in
subparagraph (A), the Secretary shall make
the recommendations referred to in that sub-
paragraph based on the force-structure plan
and final criteria otherwise applicable to
such recommendations under this section.

‘(C) The recommendations made by the
Secretary under this subsection in 2001 shall
include a statement of the result of the con-
sideration of any notice described in sub-
paragraph (A) that is received with respect
to an installation covered by such rec-
ommendations. The statement shall set forth
the reasons for the result.”’; and

(D) in paragraph (7), as so redesignated—

(i) in the first sentence, by striking ‘‘para-
graph (5)(B)” and inserting ‘‘paragraph
(6)(B)”’; and

(ii) in the second sentence, by striking ‘24
hours’ and inserting ‘‘48 hours’.

(4) COMMISSION REVIEW AND RECOMMENDA-
TIONS.—Subsection (d) of such section 2903 is
amended—

(A) in paragraph (2)(A), by inserting ‘‘or by
no later than February 1, 2002, in the case of
recommendations in 2001,” after ‘‘pursuant
to subsection (e),”’;

(B) in paragraph (4), by inserting ‘‘or after
February 1, 2002, in the case of recommenda-
tions in 2001, after ‘‘under this subsection.’’;
and

(C) in paragraph (5)(B), by inserting ‘‘or by
no later than October 15 in the case of such
recommendations in 2001,” after ‘‘such rec-
ommendations,”’.

(5) REVIEW BY PRESIDENT.—Subsection (e)
of such section 2903 is amended—

(A) in paragraph (1), by inserting ‘‘or by no
later than February 15, 2002, in the case of
recommendations in 2001,” after ‘‘under sub-
section (d),”’;

(B) in the second sentence of paragraph (3),
by inserting ‘‘or by no later than March 15,
2002, in the case of 2001, after ‘‘the year con-
cerned,”’; and

(C) in paragraph (5), by inserting ‘‘or by
April 1, 2002, in the case of recommendations
in 2001,” after ‘‘under this part,”’;

(c) CLOSURE AND REALIGNMENT OF INSTAL-
LATIONS.—Section 2904(a) of that Act is
amended—

(1) by redesignating paragraphs (3) and (4)
as paragraphs (4) and (5), respectively; and

(2) by inserting after paragraph (2) the fol-
lowing new paragraph (3):

‘(3) carry out the privatization in place of
a military installation recommended for clo-
sure or realignment by the Commission in a
report in 2002 only if privatization in place is
a method of closure or realignment of the in-
stallation specified in the recommendation
of the Commission in the report and is deter-
mined to be the most cost effective method
of implementation of the recommendation;”.
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(d) RELATIONSHIP TO OTHER BASE CLOSURE
AUTHORITY.—Section 2909(a) of that Act is
amended by striking ‘‘December 31, 1995,
and inserting ‘‘September 30, 2002,”.

(e) TECHNICAL AND CLARIFYING AMEND-
MENTS.—

(1) COMMENCEMENT OF PERIOD FOR NOTICE
OF INTEREST IN PROPERTY FOR HOMELESS.—
Section 2905(b)(7)(D)(ii)(I) of that Act is
amended by striking ‘‘that date’ and insert-
ing ‘‘the date of publication of such deter-
mination in a newspaper of general circula-
tion in the communities in the vicinity of
the installation under subparagraph
B)HAV).

(2) OTHER CLARIFYING AMENDMENTS.—

(A) That Act is further amended by insert-
ing ‘‘or realignment’’ after ‘‘closure’ each
place it appears in the following provisions:

(i) Section 2905(b)(3).

(ii) Section 2905(b)(4)(B)(ii).

(iii) Section 2905(b)(5).

(iv) Section 2905(b)(7)(B)(iv).

(v) Section 2905(b)(7)(N).

(vi) Section 2910(10)(B)

(B) That Act is further amended by insert-
ing ‘‘or realigned’ after ‘‘closed’ each place
it appears in the following provisions:

(i) Section 2905(b)(3)(C)(ii).

(ii) Section 2905(b)(3)(D).

(iii) Section 2905(b)(3)(E).

(iv) Section 2905(b)(4)(A).

(v) Section 2905(b)(5)(A).

(vi) Section 3910(9).

(vii) Section 2910(10).

(C) Section 2905(e)(1)(B) of that Act is
amended by inserting ‘‘, or realigned or to be
realigned,” after ‘‘closed or to be closed’.

Mr. McCAIN. Mr. President, this
amendment authorizes a single round
of U.S. military installation realign-
ment and base closures to occur in the
year 2001.

It is an argument and a debate that
we have had several times in the past
few years, but obviously the argument
deserves to be ventilated again. I am
reminded, in considering this amend-
ment, of a comment made by my old
dear and beloved friend, Morris Udall,
of my home State of Arizona, who once
said after a long discussion of an issue
that had been fairly well ventilated:

Everything that could possibly be said on
this issue has been said, only not everyone
has said it.

I think that, again, will be the case
with this base closing amendment, be-
cause we have been around this track
on several occasions. But I do have to
credit the imagination and inventive-
ness of the opponents of the base clos-
ing round because they continue to in-
vent new reasons to oppose a round of
base closings. They are charming ideas.
One of them you will probably hear is
that base closings don’t save money.
That is a very interesting and enter-
taining argument. I wish we had held
to that argument after World War II
was over, because we would still have
some 150 bases in my State of Arizona,
which I am sure would be a significant
benefit to our economy.

Another aspect of this debate you
will hear is that the issue of base clos-
ings has been politicized and, therefore,
we can’t have one. I think my friend,
the distinguished chairman, has come
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up with a new and entertaining argu-
ment that every time we go through a
base closing, every town, city, and
State goes through a very difficult pe-
riod of time. I agree with him. I cer-
tainly agree with him as he will pose
that argument. But that doesn’t in the
slightest change the requirement that
we need to close some bases.

I have to tell my friend, the chair-
man, it doesn’t ring true to stand and
lament the state of the military, our
declining readiness, our lack of mod-
ernization of the force, all of the evils,
the recruitment problems, and the fail-
ure to fund much-needed programs, and
then not support what is clearly most
needed, according to the Chairman of
the Joint Chiefs of Staff and according
to the Secretary of Defense—and ac-
cording, really, to every objective ob-
server of our military establishment.

Why is it that it took us a month to
get Apache helicopters from Germany
to Albania? Why is it that we are now
hearing if we decided tomorrow to pre-
pare for ground troops—an idea which
was soundly rejected by this body—but
if finally the recognition came about
that we are really not winning this
conflict, that Mr. Milosevic is achiev-
ing all of his objectives, and we con-
tinue to hear great reports about how
we have destroyed so much of their ca-
pability, yet, the ethnic cleansing is
nearing completion and Mr. Milosev