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effect to any State law permitting assisted 
suicide or euthanasia. This effectively over-
turns the June 5, 1998 ruling of the Attorney 
General insofar as that ruling concluded 
‘‘the CSA does not authorize DEA to pros-
ecute, or to revoke the DEA registration of, 
a physician who has assisted in a suicide in 
compliance with Oregon law [or the law of 
any other state that might authorize assist-
ing suicide of euthanasia.’’ 

This section provides that the provisions of 
the bill are effective only upon enactment 
with no retroactive effect. This means that 
the Oregon statute will serve as a defense for 
any actions taken in complaince under the 
Oregon law prior to the enactment of H.R. 
5544. 

This section further provides that nothing 
in it shall be construed to alter the roles of 
the Federal and State governments in regu-
lating the practice of medicine, affirming 
that regardless of whether a practitioner’s 
DEA registration is deemed inconsistent 
with the public interest, the status of the 
practitioner’s State professional license and 
State prescribing privileges remain solely 
within the discretion of State authorities. 

This section also provides that nothing in 
the act is to be construed to modify Federal 
requirements that a controlled substance 
may be dispensed only for a legitimate med-
ical purpose nor to authorize the Attorney 
General to issue national standards for pain 
management and palliative care clinical 
practice, research, or quality, except that 
the Attorney General may take such other 
actions as may be necessary to enforce the 
act. 

This section provides that in any pro-
ceeding to revoke or suspend a DEA registra-
tion based on alleged intent to cause or as-
sist in causing death in which the practi-
tioner claims to have been dispensing, dis-
tributing, or administering controlled sub-
stances to alleviate pain or discomfort in the 
usual course of professional practice, the 
burden rests with the Attorney General to 
prove by clear and convincing evidence that 
the practitioner’s intent was to cause or as-
sist in causing the death. 
Section 202. Education and training programs 

This section directs educational and re-
search training programs for law enforce-
ment to include means by which they may 
better accommodate the necessary and le-
gitimate use of controlled substances in pain 
management and palliative care. 
Section 203. Funding authority 

This section designates the source of funds 
for carrying out duties created under some 
provisions of the Controlled Substances Act, 
as amended by H.R. 5544. 
Section 204. Effective date 

This section establishes that the effective 
date of the act is that of its enactment. 

f 

THE COUNTERTERRORISM ACT OF 
2000 

Mr. LEAHY. Mr. President, Senator 
KYL spoke on the floor yesterday about 
the Counterterrorism Act of 2000, S. 
3205, which he introduced two weeks 
ago on October 12, 2000. I had planned 
to speak to him directly about this leg-
islation when I got into the office yes-
terday, but before I had the oppor-
tunity to speak to him, even by tele-
phone, my colleague instead chose to 
discuss this matter on the Senate floor. 

I have worked with Senator KYL to 
pass a number of matters of impor-

tance to him in past Congresses and in 
this one. Most recently, for example, 
the Senate passed on November 19, 
1999, S. 692, the Internet Gambling Pro-
hibition Act, and on September 28, 2000, 
S. 704, the Federal Prisoner Health 
Care Copayment Act. Moreover, in the 
past few months, we have worked to-
gether to get four more judges in Ari-
zona. I was happy to help Senator KYL 
clear each of those matters. 

Unlike the secret holds that often 
stop good bills from passing often for 
no good reason, I have had no secret 
hold on S. 3205. On the contrary, when 
asked, I have made no secret about the 
concerns I had with this legislation. 

An earlier version of this legislation, 
which Senator KYL tried to move as 
part of the Intelligence Authorization 
bill, S. 2507, prompted a firestorm of 
controversy from civil liberties and 
human rights organizations, as well as 
the Department of Justice. I will in-
clude letters from the Department of 
Justice, the Center for Democracy and 
Technology, the Center for National 
Security Studies and the American 
Civil Liberties Union for the RECORD at 
the end of my statement. I shared 
many of the concerns of those organi-
zations and the Justice Department. 

I learned late last week that Senator 
KYL was seeking to clear S. 3207 for 
passage by the Senate, even though it 
had been introduced only the week be-
fore. I do not believe the Senate should 
move precipitously to pass a bill that 
has garnered so much serious opposi-
tion before having the opportunity to 
review it in detail and ensure that ear-
lier pitfalls had been addressed. Let me 
say that having reviewed the bill intro-
duced by Senator KYL, it is apparent 
that he has made efforts to address 
some of those serious and legitimate 
concerns. 

Senator KYL has suggested that if 
the Justice Department was satisfied 
with his legislation, I or my staff had 
earlier indicated that I would be satis-
fied. I respect the expertise of the De-
partment of Justice and the many fine 
lawyers and public servants who work 
there and, where appropriate, seek out 
their views, as do many Members. That 
does not mean that I always share the 
views of the Department of Justice or 
follow the Department’s preferred 
course and recommendations without 
exercising my own independent judg-
ment. I would never represent that if 
the Justice Department were satisfied 
with his bill, I would automatically 
defer to their view. Furthermore, my 
staff has advised me that no such rep-
resentation was ever made. 

That being said, I should note that 
the Department of Justice has advised 
me about inaccurate and incorrect 
statements in Senator KYL’s bill, S. 
3205, which are among the items that 
should be fixed before the Senate takes 
up and passes this measure. 

I have shared those items and other 
suggestions to improve this legislation 

with the cosponsor of the bill, Senator 
FEINSTEIN, whose staff requested our 
comments earlier this week. My staff 
provided comments to Senator FEIN-
STEIN, and understood that at least in 
the view of that cosponsor of this bill, 
some of those comments were well- 
taken and would be discussed with Sen-
ator KYL and his staff. Indeed, my staff 
received their first telephone call 
about S. 3205 from Senator KYL’s staff 
just yesterday morning, returned the 
call without finding Senator KYL’s 
staff available, and hoped to have con-
structive conversations to resolve our 
remaining differences. Yet, before 
these conversations could even begin, 
Senator KYL chose to conduct our dis-
cussions on the floor of the Senate. 
There may be more productive matters 
on which the Senate should focus its 
attention, but I respect my colleague’s 
choice of forum and will lay out here 
the continuing concerns I have with his 
legislation. 

First, the bill contains a sense of the 
Congress concerning the tragic attack 
on the U.S.S. Cole that refers to out- 
dated numbers of sailors killed and in-
jured. I believe that each of the 17 sail-
ors killed and 39 sailors injured deserve 
recognition and that the full scope of 
the attack should be properly reflected 
in this Senate bill. I have urged the 
sponsors of the bill to correct this part 
of the bill. I note that last week the 
Senate passed at least two resolutions 
on this matter, expressing the outrage 
we all feel about the bombing attack 
on that Navy ship. 

Second, this sense of the Congress 
urges the United States Government to 
‘‘take immediate actions to investigate 
rapidly the unprovoked attack on the’’ 
U.S.S. Cole, without acknowledging the 
fact that such immediate action has 
been taken. The Navy began immediate 
investigative steps shortly after the at-
tack occurred, and the FBI established 
a presence on the ground and began in-
vestigating within 24 hours. The Direc-
tor himself went to Yemen to guide 
this investigation. That investigation 
is active and ongoing, and no Senate 
bill should reflect differently, as this 
one does. We should be commending 
the Administration for the swift and 
immediate actions taken to this attack 
and the strong statements made by the 
President making clear that no stone 
will be left unturned to find the crimi-
nals who planned this bloody attack. 

Third, as I previously indicated, the 
Department of Justice has suggested 
several corrections to the ‘‘Findings’’ 
section of this bill. For example, the 
bill suggests there are ‘‘38 organiza-
tions’’ designated as Foreign Terrorist 
Organizations (FTOs) when there are 
currently 29. The bill also states that 
‘‘current practice is to update the list 
of FTOs every two years’’ when in fact 
the statute requires redesignation of 
FTOs every two years. The bill also 
states that current controls on the 
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transfer and possession of biological 
pathogens were ‘‘designed to prevent 
accidents, not theft,’’ which according 
to the Justice Department is simply 
not accurate. 

Fourth, the bill requires reports on 
issues within the jurisdiction of the 
Senate Judiciary Committee without 
any direction that those reports be 
submitted to that Committee. For ex-
ample, section 9 of the bill would re-
quire the FBI to submit to the Select 
Committees on Intelligence of the Sen-
ate and the House a feasibility report 
on establishing a new capability within 
the FBI for the dissemination of law 
enforcement information to the Intel-
ligence community. I have suggested 
that this report also be required to be 
submitted to the Judiciary Commit-
tees. As the Chairman of the Senate 
Judiciary Subcommittee on Tech-
nology, Terrorism and Government In-
formation, I would have expected that 
Senator KYL would support this sug-
gested change. 

Fifth, the bill would require reports, 
with recommendations for appropriate 
legislative or regulation changes, by 
the Attorney General and the Sec-
retary of Health and Human Services 
on safeguarding biological pathogens 
at research labs and other facilities in 
the United States. No definition of ‘‘bi-
ological pathogen’’ is included in the 
bill and the scope could therefore cover 
a vast array of biological materials. I 
have suggested that the focus of these 
requested reports could be better di-
rected by more carefully defining this 
term. 

Finally, the bill would require reim-
bursement for professional liability in-
surance for law enforcement officers 
performing official counterterrorism 
duties and for intelligence officials per-
forming such duties outside the United 
States. I have asked for an explanation 
for this provision. I have scoured the 
record in vain for explanatory state-
ments by the sponsors of this bill for 
this provision. It is unclear to me why 
law enforcement officers conducting 
investigations here in the United 
States need such insurance, let alone 
intelligence officers acting overseas. 
There may be a good reason why these 
officers need this special protection, 
beyond the limited immunity they al-
ready have and beyond what other law 
enforcement and intelligence officers 
are granted. I need to know the reason 
for this special protection before any of 
us are able to evaluate the merits of 
this proposal. 

I stand ready, as I always have, to 
work with the sponsors of S. 3205 to im-
prove their bill. 

I ask unanimous consent to print in 
the RECORD the two letters to which I 
referred. 

There being no objection, the letters 
were ordered to be printed in the 
RECORD, as follows: 

SEPTEMBER 25, 2000. 
Hon. RICHARD C. SHELBY, 
Chairman, Senate Select Committee on Intel-

ligence, Hart Senate Office Bldg., Wash-
ington, DC, 

Hon. RICHARD H. BRYAN, 
Vice Chairman, Senate Select Committee on In-

telligence, Hart Senate Office Bldg, Wash-
ington, DC. 

DEAR MR. CHAIRMAN AND MR. VICE CHAIR-
MAN: We are writing to express our opposi-
tion to the ‘‘Counterterrorism Act of 2000,’’ 
which we understand Senators Kyl and Fein-
stein are seeking to add to the intelligence 
authorization bill. At least three provisions 
of the Act pose grave threats to constitu-
tional rights, and others raise serious ques-
tions as well. 

SECTION 10 
Section 10 of the Counterterrorism Act 

would amend the federal wiretap statute 
(‘‘Title III’’) to allow law enforcement agen-
cies conducting wiretaps within the United 
States to share information obtained from 
such surveillance with the intelligence agen-
cies. The provision breaches the well-estab-
lished and constitutionally vital line be-
tween law enforcement and intelligence ac-
tivities. The provision has no meaningful 
limitations. It allows the CIA and other in-
telligence agencies to acquire, index, use and 
disseminate information collected within the 
US about American citizens. It is not subject 
to any meaningful judicial controls. 

Efforts have been underway for a number 
of years to improve the sharing of informa-
tion between law enforcement and intel-
ligence agencies, particularly in areas con-
cerning terrorism and trans-national crimi-
nal activity. Significant improvements have 
been achieved. However, it has been recog-
nized consistently in all these efforts that 
the fundamental distinction between intel-
ligence and law enforcement serves impor-
tant values and must be maintained. 

Paramount among the reasons why we dis-
tinguish between law enforcement and intel-
ligence agencies, and confine them to their 
separate spheres, is to protect civil and con-
stitutional rights. The intelligence agencies 
operate in secret without many of the checks 
and balances, the judicial review and the 
public accountability that our Constitution 
demands for most exercises of government 
power. The secretive data gathering, storage 
and retention practices of the intelligence 
agencies are appropriate only when con-
ducted overseas for national defense and for-
eign policy purposes and only when directed 
against people who are not US citizens or 
permanent residents. 

Therefore, we have always maintained 
strict rules against intelligence agency ac-
tivities in the US or directed against US citi-
zens and residents. From the outset, the Na-
tional Security Act of 1947 has specifically 
provided that the Central Intelligence Agen-
cy shall ‘‘have no police, subpoena or law en-
forcement powers or internal security func-
tions.’’ This was intended to prevent the CIA 
from collecting information on Americans. 
Likewise, the National Security Agency has 
very strict rules about the collection or dis-
semination of information concerning Amer-
icans. 

This prohibition against intelligence agen-
cies collecting and disseminating informa-
tion about people in the US would be ren-
dered meaningless if the FBI could give per-
sonally identifiable information about US 
citizens to the CIA or NSA, which then could 
retain the information in files retrievable by 
name. Yet that is what the proposed amend-
ment does. The proposed amendment con-

tains no meaningful limitations. It does not 
say that the information to be shared can re-
late only to non-US persons. It does not say 
that the information could be kept by the re-
ceiving intelligence agencies only in non- 
personally retrievable form (a restriction 
that increasingly loses meaning anyhow as 
agencies develop the capability to search the 
full next of their files). 

Moreover, this breach would involve one of 
the most intrusive of law enforcement tech-
niques—electronic interception of telephone 
conversations, e-mail and other electronic 
communications. In recognition of the espe-
cially intrusive nature of wiretapping, sec-
tion 2.4 of E.O. 12333 expressly states that the 
CIA is not authorized to conduct electronic 
surveillance within the United States. All 
Title III interceptions take place in the US. 
The overwhelming majority of targets of law 
enforcement wiretapping are US persons. In 
this information age, when so much sensitive 
personal information is exchanged electroni-
cally, the American public is increasingly 
concerned about the breadth and intrusive-
ness of government wiretapping. 

The problems posed by the proposed Sec-
tion 10 are compounded by the secrecy with 
which the intelligence agencies operate. 
There is little likelihood that a person who 
was the subject of a file at the CIA would 
ever learn about it, and even less likelihood 
that they would ever learn that information 
in the file was obtained by a law enforce-
ment wiretap. So there would be little oppor-
tunity for uncovering abuses and little re-
course to the judiciary for misuse of the in-
formation. 

The provision stands in fundamental con-
tradiction to the specificity and minimiza-
tion requirements of Title III, which are cen-
tral to the privacy protection scheme of that 
law. The minimization rule requires every 
wiretap to be ‘‘conducted in such a way as to 
minimize the interception of communica-
tions not otherwise subject to interception’’ 
under Title III. 18 U.S.C. 2518(5). Every order 
under Title III must include ‘‘a particular 
description of the type of communication 
sought to be intercepted and a statement of 
the particular offense to which it relates,’’ 18 
U.S.C. 2518(4)(c). Together, these provisions 
make it illegal to intercept under Title III 
communications that do not relate to a 
criminal offense. Yet the proposed amend-
ment would seem to mean either that offi-
cials conducting Title III wiretaps would be 
intercepting communications involving for-
eign intelligence that is not relevant to 
crimes in the U.S. or the CIA would be com-
piling information about crimes, including 
crimes inside the U.S., in violation of the 
National Security Act. 

SECTION 9 
Section 9 of the Counterterrorism Act of 

2000 also threatens to erase the dividing line 
between law enforcement and intelligence 
agencies that protects individuals in the U.S. 
against secret domestic intelligence activ-
ity. Section 9 would require the Director of 
the FBI to submit to Congress a report on 
the feasibility of establishing within the Bu-
reau a comprehensive intelligence reporting 
function having the responsibility for dis-
seminating to the intelligence agencies in-
formation collected and assembled by the 
FBI on international terrorism and other na-
tional security matters. 

But Section 9 calls for far more than an ob-
jective study. It requires the FBI to submit 
a proposal for such an information sharing 
function, including a budget, an implementa-
tion proposal and a discussion of the legal re-
strictions associated with disseminating law 
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enforcement information to the intelligence 
agencies. This is putting the cart before the 
horse. With the emphasis in recent years on 
cooperation between the FBI and the CIA, 
the factual predicate has not been estab-
lished for even concluding that the FBI is 
not already properly sharing intelligence in-
formation. Further, only recently the FBI 
adopted a strategy that stresses intelligence 
collection and analysis—it would be prudent 
first to examine the effectiveness and civil 
liberties implications of that strategy before 
directing the FBI to design a new intel-
ligence sharing mechanism. Then it would be 
prudent to draw distinctions among the var-
ious types of information that the FBI is col-
lecting, to ensure that information sharing 
does not infringe on the rights of Americans 
and does not involve the intelligence agen-
cies in domestic law enforcement matters. 
All of these nuances are missing from Sec-
tion 9. All of them could be accomplished by 
the relevant Congressional committees in a 
neutral and objective fashion without the 
need for this amendment. 

The provision does not draw a distinction 
between information collected by the FBI 
under its counterintelligence authority and 
information collected by the Bureau in 
criminal matters. While there are overlaps 
between foreign intelligence and criminal in-
vestigations, especially in international ter-
rorism matters, there are nonetheless impor-
tant and long-standing rules intended to en-
force the distinction. Since the period of 
COINTELPRO and the Church Committee, it 
has been recognized that the rights of Amer-
ican are better protected (and the FBI may 
be more effective) when international ter-
rorism and national security investigations 
are conducted under the rules for criminal 
investigations. Section 9 is flawed for failing 
to recognize this distinction and seeming to 
encourage its obliteration. 

SECTION 11 
Section 11 of the bill is essentially a direc-

tion to the Executive Branch to be more ag-
gressive in investigating ‘‘terrorist fund-
raising’’ of an undefined nature. Fundraising 
to support violent activities is properly a 
crime. But in the 1996 Antiterrorism and Ef-
fective Death Penalty Act, Congress also 
made it a crime to support the legal, peace-
ful political activities of groups that the Ex-
ecutive Branch designates as terrorist orga-
nizations. The 1996 Act was supposed to allow 
the government to respond to fundraising in 
the US on behalf of terrorist groups. At the 
time, opponents of the law argued that there 
was no evidence that extensive fundraising 
of this nature occurred and worried that the 
law would be used as an excuse to launch in-
timidating investigations into the political 
activities of Arab immigrants and other eth-
nic communities. We opposed the 1996 Act on 
the ground that it unconstitutionally 
criminalized support activities that were 
protected under the First Amendment. The 
proposed amendment to the intelligence au-
thorization bill reaches even more broadly 
than the 1996 Act. 

Section 11 of the bill essentially tells the 
Executive Branch to go out and punish fund-
raising conduct where little or none has been 
found. The recent case of Wen Ho Lee high-
lights the dangers of Congress telling the Ex-
ecutive Branch to be more aggressive in in-
vestigating and prosecuting a particular 
crime. The last time something like this 
happened was in the 1980s, when some in Con-
gress urged the FBI to be more aggressive in 
investigating what they believed to be a 
Communist-supported conspiracy in the US 
to support terrorism in El Salvador. The re-

sulting ‘‘CISPES’’ investigation intruded on 
the First Amendment rights of thousands of 
Americans peacefully opposed to US policy 
in Central America, turned up no evidence of 
wrongdoing, and proved a major embarrass-
ment for the FBI. This danger is exacerbated 
by the proposed amendment, which encour-
ages the Executive Branch to use Civil and 
administrative remedies, including the tax 
laws, that are not subject to the protections 
of criminal due process. It is further exacer-
bated since the amendment encourages the 
commingling of criminal information and in-
telligence information collected with the 
most intrusive of techniques and such se-
crecy that the targets of any adverse action 
may have a hard time defending themselves. 

We also have concerns with other sections 
of the proposed amendment: (1) Section 6, 
concerning the guidelines on recruitment of 
CIA informants, implicitly questions the his-
torical lessons and value judgments reflected 
in the guidelines and is clearly intended to 
be seen as a signal from Congress that the 
CIA should be freer in recruiting informants 
who are human rights abusers. This practice 
has embarrassed our country in the past and 
would embarrass us again if the practice 
were renewed, undercutting American for-
eign policy support for the rule of law and 
our efforts to discourage and resolve vio-
lence in emerging democracies and other 
transitional societies. (2) Section 12 would 
require IHIS to take ‘‘actions’’ to make 
standards for the physical protection and se-
curity of biological pathogens ‘‘as rigorous 
as the current standards’’ for critical nuclear 
materials.’’ The questions posed by the 
threat of biological weapons require a far 
more carefully designed policy than a blan-
ket direction to establish for ‘‘biological 
pathogens’’ the same protections that apply 
to critical nuclear materials. Take the case 
of West Nile virus, or the AIDS virus. Are 
these ‘‘biological pathogens?’’ Does section 
12 mean that all medical research and all 
medical facilities handling research and 
treatment of the West Nile or AIDS viruses 
must institute the security clearance 
checks, polygraphs, and pre-publication re-
view requirements (all of which raise serious 
constitutional due process, privacy and civil 
liberties concerns) that apply to workers at 
nuclear weapons facilities? 

For these reasons, we urge you to oppose 
the addition of the Counterterrorism Act to 
the intelligence authorization bill. 

Respectfully, 
LAURA W. MURPHY, 

Director, 
American Civil Liberties Union, Washington 

National Office. 
JAMES X. DEMPSEY, 

Senior Staff Counsel, 
Center for Democracy and Technology. 

KATE MARTIN, 
Executive Director, 

Center for National Security Studies. 

U.S. DEPARTMENT OF JUSTICE, 
OFFICE OF LEGISLATIVE AFFAIRS, 

Washington, DC, September 28, 2000. 
Hon. RICHARD SHELBY, 
Chairman, Select Committee on Intelligence, 

U.S. Senate, Washington, DC. 
DEAR MR. CHAIRMAN: This letter expresses 

the views of the Justice Department on the 
proposed counterterrorism amendment (the 
‘‘Counterterrorism Act of 2000’’) to S. 2507, 
the ‘‘Intelligence Authorization Act for Fis-
cal Year 2001.’’ The Department opposes the 
amendment. 

Section 10 would amend 18 U.S.C. § 2517 to 
permit the sharing of foreign intelligence or 

counterintelligence information, collected 
by investigative or law enforcement officers 
under title III, with the intelligence commu-
nity. We oppose this provision, Although we 
recognize the arguments for allowing title 
III information to be shared as a permissive 
matter, this would be a major change to ex-
isting law and could have significant impli-
cations for prosecutions and the discovery 
process in litigation. Any consideration of 
the sharing of law enforcement information 
with the intelligence community must ac-
commodate legal constraints such as Crimi-
nal Rule 6(e) and the need to protect equities 
relating to ongoing criminal investigations. 
While we understand the concerns of the 
Commission on Terrorism, we believe that 
law enforcement agencies have authority 
under current law to share title III informa-
tion regarding terrorism with intelligence 
agencies when the information is of over-
riding importance to the national security. 

Section 10 also raises significant issues re-
garding the sharing with intelligence agen-
cies of information collected about United 
States persons. Such a change to title III 
should not be made lightly, without full dis-
cussion of the issues and implications. 

Section 9 of the amendment presumptively 
would give the FBI 60 days to resolve these 
and other concerns in a report to Congress 
on the feasibility of establishing a dissemi-
nation center within the FBI for information 
collected and assembled by the FBI on inter-
national terrorism and other national secu-
rity matters. In our view, the issues involved 
in the dissemination of this information do 
not avail themselves of resolution in this 
very short time frame. In addition, we note 
that law enforcement officials conducting 
operations that result in the collection or as-
sembly of this kind of information often will 
not be in a position to discern whether the 
information they have gathered actually 
qualifies as pertinent to foreign intelligence 
or counterintelligence. Accordingly, to the 
extent that disclosure becomes mandatory, 
we anticipate that a substantial and costly 
effort would be necessary to create the nec-
essary screening process. 

Section 11 of the amendment would require 
the creation of a joint task force to disrupt 
the fundraising activities of international 
terrorist organizations. We believe that this 
type of rigid, statutory mandate would inter-
fere with the need for flexibility in tailoring 
enforcement strategies and mechanisms to 
fit the enforcement needs of the particular 
moment. 

Section 12 of the amendment would require 
the Attorney General to submit a report on 
the means of improving controls of biologi-
cal pathogens and the equipment necessary 
to produce biological weapons. Subsection 
12(a)(2)(A) would require that the report in-
clude a list of equipment critical to the de-
velopment, production, and delivery of bio-
logical weapons. We question the utility of 
such a list because it is our understanding 
that much of this equipment is dual-use and 
widely used for peaceful purposes. Section 
12(b) directs the Secretary of Health and 
Human Services to undertake certain ac-
tions relating to protection and security of 
biological pathogens described in subsection 
(a). In keeping with the concerns regarding 
Executive branch authority, as discussed 
above, and the complexity and scope of this 
matter, the Administration believes that 
any authority should be vested in the Presi-
dent. 

Moreover, section 12(a)(2)(B) would purport 
to require that the Attorney General submit 
a report to Congress on biological weapons 
that ‘‘shall include’’ the following: 
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(B) Recommendations for legislative lan-

guage to make illegal the possession of the 
biological pathogens; 

(C) Recommendations for legislative lan-
guage to control the domestic sale and trans-
fer of the equipment so identified under sub-
paragraph A; 

(D) Recommendations for legislative lan-
guage to require the tagging or other means 
of marking of the equipment identified under 
subsection A. 

We believe that these provisions are in-
valid under the Recommendations Clause, 
which provides that the President ‘‘shall 
from time to time . . . recommend to [Con-
gress] . . . such Measures as he shall judge 
necessary and expedient.’’ U.S. Const. art. II, 
§ 3. Legislation requiring the President to 
provide the Congress with policy rec-
ommendations or draft legislation infringes 
on powers reserved to the President by the 
Recommendations Clause, including the 
power to decline to offer any recommenda-
tion if, in the President’s judgment, no rec-
ommendation is necessary or expedient. Leg-
islation that requires the President’s subor-
dinates to provide Congress with policy rec-
ommendations or draft legislation interferes 
with the President’s efforts to formulate and 
present his own recommendations and pro-
posals and to control the policy agenda of his 
Administration. 

The constitutional concerns raised by the 
proposed amendment would be addressed by 
revising these provisions in either of the fol-
lowing ways: (1) provide that the reports the 
Attorney General submits may, instead of 
shall, include recommendations or (2) pro-
vide that ‘‘the Attorney General shall, to the 
extent that she deems it appropriate,’’ sub-
mit such recommendations to Congress. 

More generally, we understand that this 
amendment may bypass the hearing and re-
ferral process and be appended immediately 
to S. 2507, the Intelligence Authorization 
bill, now headed for consideration on the 
floor of the Senate. Given the complexity of 
the issues, we would welcome a more consid-
ered dialogue between the branches of Gov-
ernment. 

Thank you for the opportunity to present 
our views. The Office of Management and 
Budget has advised us that from the perspec-
tive of the Administration’s program, there 
is no objection to submission of this letter. 

Sincerely, 
ROBERT RABEN, 

Assistant Attorney General. 

f 

SUBMITTING CHANGES TO THE 
BUDGETARY AGGREGATES AND 
APPROPRIATIONS COMMITTEE 
ALLOCATION 
Mr. DOMENICI. Mr. President, sec-

tion 314 of the Congressional Budget 
Act, as amended, requires the Chair-
man of the Senate Budget Committee 
to adjust the appropriate budgetary ag-
gregates and the allocation for the Ap-
propriations Committee to reflect 
amounts provided for emergency re-
quirements. 

I hereby submit revisions to the 2001 
Senate Appropriations Committee allo-
cations, pursuant to section 302 of the 
Congressional Budget Act, in the fol-
lowing amounts: 

[Dollars in millions] 

Budget au-
thority Outlays 

Current Allocation: 
General purpose discretionary ...................... $607,973 $597,098 

[Dollars in millions] 

Budget au-
thority Outlays 

Highways ...................................................... .................... 26,920 
Mass transit ................................................. .................... 4,639 
Mandatory ..................................................... 327,787 310,215 

Total .............................................................. 935,760 938,872 
Adjustments: 

General purpose discretionary ...................... +468 +105 
Highways ...................................................... .................... ....................
Mass transit ................................................. .................... ....................
Mandatory ..................................................... .................... ....................

Total ..................................................... +468 +105 
Revised Allocation: 

General purpose discretionary ...................... 608,441 597,203 
Highways ...................................................... .................... 26,920 
Mass transit ................................................. .................... 4,639 
Mandatory ..................................................... 327,787 310,215 

Total ..................................................... 936,228 938,977 

I hereby submit revisions to the 2001 
budget aggregates, pursuant to section 
311 of the Congressional Budget Act, in 
the following amounts: 

[Dollars in millions] 

Budget au-
thority Outlays Surplus 

Current Allocation: Budget Reso-
lution ........................................ $1,534,078 1,495,819 7,381 

Adjustments: Emergencies ........... +468 +105 ¥105 
Revised Allocation: Budget Reso-

lution ........................................ 1,534,546 1,495,924 7,276 

f 

COLORADO UTE INDIAN WATER 
RIGHTS SETTLEMENT ACT 

Mr. GORTON. Mr. President, I regret 
I was unable to vote on the final pas-
sage of the Colorado Ute Indian Water 
Rights Settlement Act, S. 2508. Had I 
been present, I would have voted in 
favor of this legislation. 

This legislation has the support of 
the Governor and Attorney General of 
Colorado, the Ute Mountain Ute Tribe 
and the Southern Ute Indian Tribe, the 
Native American Rights Fund, the 
Clinton Administration, not to men-
tion the bi-partisan efforts of the Colo-
rado and New Mexico delegations. 

In addition, I would have voted in 
favor of the H.J. 115, the continuing 
resolution. 

f 

TRIBUTE TO SENATOR MOYNIHAN 

Mr. FEINGOLD. Mr. President, today 
I rise to pay tribute to one of the 
greatest public servants among us: 
DANIEL PATRICK MOYNIHAN. For 24 
years he has lent us the wisdom of his 
experience, the insights of his keen 
mind, and above all, the honor of his 
friendship. Senator MOYNIHAN reminds 
all of us what a Senator was intended 
to be. He is a leader who not only ad-
dresses the needs of his state, but who 
wrestles with the challenges facing the 
nation. Senator MOYNIHAN has been a 
great servant to the people of New 
York, but the legacy of accomplish-
ments he leaves reach beyond New 
York’s borders to touch the lives of 
every American. 

With a brilliant intellect and an un-
wavering dedication, DANIEL PATRICK 
MOYNIHAN has helped us think through 
some of the toughest issues before this 

body, from welfare reform to taxation 
policy. He has worked to return se-
crecy to its limited but necessary role 
in government, an effort which I ap-
plaud. And he has lent his support to 
‘‘The Fisc,’’ the annual compilation of 
the balance of payments between the 
states and the federal government, 
which brings needed attention to the 
‘‘donor’’ status of New York, Wisconsin 
and other states. He has done a great 
service to our understanding of federal 
spending with his longtime support of 
this effort. 

Recently, I was proud to work with 
Senator MOYNIHAN on the Mother-to- 
Child HIV Prevention Act of 2000, S. 
2032, the substance of which was incor-
porated into the Global AIDS and Tu-
berculosis Relief Act of 2000, and signed 
into law in August. It was an honor to 
work with him to get this legislation 
to the President’s desk. Senator MOY-
NIHAN’s keen grasp of foreign affairs, as 
well as his mastery of domestic and 
urban issues, will be missed as he re-
tires from the Senate. 

Senator MOYNIHAN’s lifetime of pub-
lic service, his wisdom and experience, 
have been a wonderful gift to this body. 
I know my colleagues join me in my 
admiration for Senator MOYNIHAN as a 
public servant, my respect for him as a 
colleague, and my appreciation for him 
as a friend. It has been a distinct honor 
for me to serve with Senator MOYNIHAN 
since I came to this body in 1993. PAT, 
I wish you all the best as you retire 
from the U.S. Senate, and I look for-
ward to your continued contributions 
to the nation as one of the greatest po-
litical thinkers of our age. 

f 

TRIBUTE TO RETIRING SENATOR 
CONNIE MACK 

Mr. FEINGOLD. Mr. President, I rise 
today to pay tribute to the career of 
Connie MACK as he retires from the 
Senate. Senator MACK has served the 
people of Florida with distinction dur-
ing his two terms in the Senate, as well 
as during his three terms in the House 
of Representatives. Throughout his ca-
reer in public service, Senator MACK 
has been willing to address complex 
issues and help move the debate for-
ward. 

On matters of fiscal policy, Senator 
MACK and I have not often agreed, but 
I have admired his willingness to en-
gage these issues in a serious way that 
fosters the kind of discussion we need 
in the Senate to deliberate on the dif-
ficult questions before us. 

Senator MACK has been a steadfast 
advocate for increased NIH funding, 
and I have been proud to support his ef-
forts, including his proposal, passed as 
an amendment to the fiscal year 1998 
budget resolution, to double funding 
for NIH over the next five years. I 
share his belief that increasing funding 
for biomedical research is one of the 
most important ways we can improve 
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