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years. That bill is caught up in con-
troversy and is going nowhere. The 
President has said he would have to 
veto it. The provision in there relative 
to Medicare and Medicaid would be lost 
in that process. 

It has been reported in the news-
papers, and I think it is probably accu-
rate, that the leadership has pulled 
away from that tax bill now and be-
lieves it cannot pass. But we would 
make a serious mistake if we backed 
off from our commitment to deal with 
Medicare and Medicaid before we ad-
journ this Congress. I think there is a 
will and there is a way. 

I have spoken with the representa-
tive from the White House, Mr. Lew, 
who heads up the Office of Management 
and Budget, and my colleague and 
friend, the Speaker of the House DEN-
NIS HASTERT, who understands the im-
portance of this issue to the State of Il-
linois. I have talked to my colleagues 
on this floor. We clearly can achieve 
this. In achieving it, we can send back 
a message not only to rural hospitals, 
which frankly are facing the ruin of de-
clining revenues at a time when they 
are trying to keep their doors open, but 
also hospitals in the inner cities and 
hospitals across America, teaching hos-
pitals, and others that rely on these re-
imbursements. 

I urge my colleagues, as we consider 
the next Congress, let’s not forget the 
remaining agenda of this Congress. It 
is not enough to pack our bags, wish 
everyone a happy holiday, and head 
home. There are important items still 
to be resolved. We were elected and 
took an oath of office to resolve this. 
No excuse will do at this point. Let us 
pass those pending appropriations bills, 
make the compromises necessary to do 
so, and not forget our responsibility 
under Medicare and Medicaid across 
the United States to seniors, the dis-
abled, and the disadvantaged, who rely 
on those programs for quality health 
care. 

I think it can be done. I hope my col-
leagues join me in making certain we 
make that effort as we close this ses-
sion of the Congress. 

I suggest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The legislative clerk proceeded to 

call the roll. 
Mr. WELLSTONE. Mr. President, I 

ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

CONCLUSION OF MORNING 
BUSINESS 

The PRESIDING OFFICER. Morning 
business is closed. 

f 

BANKRUPTCY REFORM ACT OF 
2000—CONFERENCE REPORT 

The PRESIDING OFFICER. Under 
the previous order, the Senate will now 

resume consideration of the conference 
report to accompany H.R. 2415, which 
the clerk will report. 

The legislative clerk read as follows:
Conference report to accompany the bill 

(H.R. 2415) to enhance security of United 
States missions and personnel overseas, to 
authorize appropriations for the Department 
of State for fiscal year 2000, and for other 
purposes.

Mr. WELLSTONE. Mr. President, it 
is my understanding that we are now in 
debate on the bankruptcy bill; is that 
correct? 

The PRESIDING OFFICER. That is 
correct. 

Mr. WELLSTONE. I thank the Chair. 
Mr. President, I yield myself, from 

Senator LEAHY’s time, 30 minutes. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 
Mr. WELLSTONE. I am sorry, I have 

my own time. 
Mr. President, The proponents of this 

bill argue that people file because they 
want to get out of their obligations, be-
cause they’re untrustworthy, because 
they’re dishonest, because there is no 
stigma in filing for bankruptcy. 

But any look at the data tells you 
otherwise. We know that in the vast 
majority of cases it is a drastic step 
taken by families in desperate finan-
cial circumstances and overburdened 
by debt. The main income earner may 
have lost his or her job. There may be 
sudden illness or a terrible accident re-
quiring medical care. 

Specifically we know that nearly half 
of all debtors report that high medical 
costs forced them into bankruptcy—
this is an especially serious problem 
for the elderly. But when you think 
about it, a medical crisis can be a dou-
ble financial whammy for any family. 
First there are the high costs associ-
ated with treatment of serious health 
problem. Costs that may not be fully 
covered by insurance, and certainly the 
over 30 million Americans without 
health insurance are especially vulner-
able. But a serious accident or illness 
may disable—at least for a time—the 
primary wage earner in the household. 
Even if it isn’t the person who draws 
the income, a parent may have to take 
significant time to care for a sick or 
disabled child. Or a son or daughter 
may need to care for an elderly parent. 
This means a loss in income. It means 
more debt and the inability to pay that 
debt. 

Are people overwhelmed with med-
ical debt or sidelined by illness dead-
beats? This bill assumes they are. For 
example, it would force them into cred-
it counseling before they could file—as 
if a serious illness or disability is 
something that can be counseled away. 

Women single filers are now the larg-
est group in bankruptcy, and are one 
third of all filers. They are also the 
fastest growing. Since 1981, the number 
of women filing alone increased by 
more than 700 percent. A woman single 

parent has a 500 percent greater likeli-
hood of filing for bankruptcy than the 
population generally. Single women 
with children often earn far less than 
single men aside for the difficulties and 
costs of raising children alone. Divorce 
is also a major factor in bankruptcy. 
Income drops, women, again, are espe-
cially hard hit. They may not have 
worked prior to the divorce, and now 
have custody of the children. 

Are single women with children dead-
beats? This bill assumes they are. The 
new non-dischargeability of credit card 
debt will hit hard those women who use 
the cards to tide them over after a di-
vorce until their income stabilizes. And 
the ‘‘safe harbor’’ in the conference re-
port which proponents argue will shield 
low and moderate income debtors from 
the means test will not benefit many 
single mothers who need help the most 
because it is based on the combined in-
come of the debtor and the debtor’s 
spouse, even if they are separated, the 
spouse is not filing for bankruptcy, and 
the spouse is providing no support for 
the debtor and her children. In other 
words, a single mother who is being de-
prived of needed support from a well-
off spouse is further harmed by this 
bill, which will deem the full income of 
that spouse available to pay debts for 
determination of whether the safe har-
bor and means test applies. 

Mr. President, you will hear my col-
leagues talk about high economic 
growth and low unemployment and 
wonder how so many people could be in 
circumstances that would require them 
to file for bankruptcy. Well, the rosy 
statistics mask what has been modest 
real wage growth at the same time the 
debt burden on many families has sky-
rocketed. And it also masks what has 
been real pain in certain industries and 
certain communities as the economies 
restructure. Even temporary job loss 
may be enough to overwhelm a family 
that carries significant loans and often 
the reality is that a new job may be at 
a lower wage level—making a pre-
viously manageable debt burden un-
workable. 

So what does this bill do to keep peo-
ple who undergo these wrenching expe-
riences out of bankruptcy? Nothing. 
Zero. Tough luck. Instead, this con-
ference report just makes the fresh 
start of bankruptcy harder to achieve. 
But this doesn’t change anyone’s cir-
cumstances, this doesn’t change the 
fact that these folks no longer earn 
enough to sustain their debt. Mr. Presi-
dent, there is not one thing in this so 
called bankruptcy reform bill that 
would promote economic security in 
working families. 

When you push the rhetoric aside, 
one thing becomes clear: The bank-
ruptcy system is a critical safety net 
for working families in this country. It 
is a difficult demoralizing process, but 
for nearly all who decide to file, it 
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means the difference between a finan-
cial disaster being temporary or per-
manent. The repercussions of tearing 
that safety net asunder will be tremen-
dous, but the authors of the bill remain 
deaf to the chorus of protest and indig-
nation that is beginning to swell as or-
dinary Americans and members of Con-
gress begin to understand that bank-
rupt Americans are much like them-
selves—are exactly like themselves—
and that they are only one layoff, one 
medical bill, one predatory loan away 
from joining the ranks. 

For the debtor and his family the 
benefit of bankruptcy—despite the em-
barrassment, despite the humiliation 
of acknowledging financial failure—is 
obvious, to get out from crushing debt, 
to be able to once again attempt to live 
within one’s means, to concentrate 
one’s income on clear priorities such as 
food, housing and transportation. But 
it is also the fundamental principles of 
a just society to ensure that financial 
mistakes or unexpected circumstances 
do not mean banishment forever from 
productive society. 

The ‘‘fresh start’’ that is under at-
tack here in the Senate today is noth-
ing less than a critical safety net that 
protects America’s working families. 
As Sullivan Warren and Westbrook put 
it in ‘‘The Fragile Middle Class’’:

Bankruptcy is a handhold for middle class 
debtors on the way down. These families 
have suffered economic dislocation, but the 
ones that file for bankruptcy have not given 
up. They have not uprooted their families 
and drifted from town to town in search of 
work. They have not gone to the under-
ground economy, working for cash and say-
ing off the books. Instead, these are middle 
class people fighting to stay where they are, 
trying to find a way to cope with their de-
clining economic fortunes. Most have come 
to realize that their incomes will never be 
the same as they once were. As their com-
ments show, they realize they can live on 
$30,000 or $20,000 or even $10,000. But they 
cannot do that and meet the obligations that 
they ran up while they were making much 
more. When put to a choice between paying 
credit card debt and mortgage debt, between 
dealing with a dunning notice from Sears 
and putting groceries on the table, they will 
go to the bankruptcy courts, declare them-
selves failures, and save their future income 
for their mortgage and their groceries.

I say to my colleagues, there may be 
many different standards that different 
members have for bringing legislation 
to the floor of the United States Sen-
ate. We come from different back-
grounds, we come from different states, 
we have different philosophies about 
the role of government in society. We 
have differing priorities. But for God’s 
sake, there should be one principle that 
all of us can get behind and that is that 
we should do no harm here in our work 
in America’s working families. 

That’s what is at stake here. This is 
a debate about priorities. This is a de-
bate about what side you’re on. This is 
a debate about who you stand with. 
Will you stand with the big banks and 

the credit card companies or will you 
stand with working families, with sen-
iors, with single women with children, 
with African Americans and hispanics. 

But I would say to my colleagues on 
the floor of the United States Senate 
today that this is not a debate about 
winners and losers. Because we all lose 
if we erode the middle class in this 
country. We all lose if we take away 
some of the critical underpinnings that 
shore up our working families. Sure, in 
the short run big banks and credit card 
companies may pad their profits, but in 
the long run our families will be less 
secure, our entrepreneurs will become 
more risk adverse and less entrepre-
neurial. 

How so? Well this how a Georgia Con-
gressman described the issue in 1841:

Many of those who become a victim to the 
reverses are among the most high-spirited 
and liberal-minded men of the country—men 
who build up your cities, sustain your benev-
olent institutions, open up new avenues to 
trade, and pour into channels before unfilled 
the tide of capital.

This is still true today. 
This isn’t a debate about reducing 

the high number of bankruptcies. No 
way will this legislation do that. In-
deed, by rewarding the reckless lending 
that got us here in the first place we 
will see more consumers overburdened 
with debt. 

No, this is a debate about punishing 
failure. Whether self inflicted or un-
controlled and unexpected. This is a de-
bate about punishing failure. And if 
there is one that this country has 
learned, punishing failure doesn’t 
work. You need to correct mistakes, 
prevent abuse. But you also need to lift 
people up when they’ve stumbled, not 
beat them down. 

Of course, what the Congress is 
poised to do here with this bill is even 
worse within the context of this Con-
gress. This is a Congress that has failed 
to address skyrocketing drug costs for 
seniors, this is a Congress that has 
failed to enact a Patients’ Bill of 
Rights much less give all Americans 
access to affordable health care. This is 
a Congress that does not invest in edu-
cation, that does not invest in afford-
able child care. This a Congress that 
has yet to raise the minimum wage. 

But instead, we declare war on Amer-
ica’s working families with this bill. 

What is clear is that this bill will be 
a death of a thousand cuts for all debt-
ors regardless of whether the means 
test applies. There are numerous provi-
sions in the bankruptcy reform bill de-
signed to raise the cost of bankruptcy, 
to delay its protection, to reduce the 
opportunity for a fresh start. But rath-
er than falling the heaviest on the sup-
posed rash of wealthy abusers of the 
code, they will fall hardest on low and 
middle income families who des-
perately need the safety net of bank-
ruptcy. 

I want to take some time to talk 
about the effect this bill will have on 

low and middle class debtors. Remem-
ber, nearly all debtors who file for 
bankruptcy are not wealthy scofflaws, 
but rather people in desperate eco-
nomic circumstances who file as a last 
resort to try and rebuild their finances, 
and, in many cases, end harassment by 
their creditors. And in particular I 
want to remind my colleagues of the 
May 15, 2000 issue of Time magazine 
whose cover story on this so-called 
bankruptcy reform legislation was en-
titled ‘‘Soaked by Congress.’’

The article, written by reporters Don 
Bartlett and Jim Steele, is a detailed 
look at the true picture of who files for 
bankruptcy in America. You will find 
it far different from the skewed version 
being used to justify this legislation. 
The article carefully documents how 
low and middle income families—in-
creasingly households headed by single 
women—will be denied the opportunity 
of a ‘‘fresh start’’ if this punitive legis-
lation is enacted. As Brady Williamson, 
the Chairman of the National Bank-
ruptcy Review Commission, notes in 
the article, the bankruptcy bill would 
condemn many working families to 
‘‘what essentially is a life term in debt-
or’s prison.’’

Now proponents of this legislation 
have tried to refute the Time magazine 
article. Indeed during these final days 
of debate you will hear the bill’s sup-
porters claim that low and moderate 
income debtors will be unaffected by 
this legislation. But colleagues, if you 
listen carefully to their statements 
you will hear that they only claim that 
such debtors will not be affected by the 
bill’s means tests. Not only is that 
claim demonstrably false—the means 
test and the safe harbor have been 
written in a way that will capture 
many working families who are filing 
for Chapter 7 relief in good faith—but 
it ignores the vast majority of this leg-
islation which will impose needless 
hurdles and punitive costs on all fami-
lies who file for bankruptcy regardless 
of their income. Nor does the safe har-
bor apply to any of these provisions! 

You might ask why the Congress has 
chosen to come down so hard on ordi-
nary working folk down on their luck. 
How is it that this bill is so skewed 
against their interests and in favor of 
big banks and credit card companies? 
Maybe that’s because these families 
don’t have million-dollar lobbyists rep-
resenting them before Congress. They 
don’t give hundreds of thousands of 
dollars in soft money to the Demo-
cratic and Republican parties. They 
don’t spend their days hanging outside 
the Senate chamber waiting to bend a 
Member’s ear. Unfortunately it looks 
like the industry got to us first. 

They may have lost a job, they may 
be struggling with a divorce, maybe 
there are unexpected medical bills. But 
you know what? They are busy trying 
to turn their lives around. And I think 
it is shameful that at the same time 
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this story is unfolding for a million 
families across America, Congress is 
poised to make it harder for them to 
turn it around. Who do we represent? 

I want to take a few minutes to ex-
plain exactly what the effects of this 
bill will be on real life debtors—the 
folks profiled in the Time article. I 
hope the authors of the bill will come 
to the floor to debate on these points. 
There could be the opportunity for 
some real progress on an issue that has 
yet to be addressed by the bill’s sup-
porters. Specifically, I challenge them 
to come to the floor and explain to 
their colleagues how making bank-
ruptcy relief harder and much more 
costly to achieve will benefit working 
families. 

Charles and Lisa Trapp were forced 
into bankruptcy by medical problems. 
Their daughter’s medical treatment 
left them with medical debts well over 
$100,000, as well as a number of credit 
card debts. Because of her daughter’s 
degenerative condition, Ms. Trapp had 
to leave her job as a letter carrier 
about two months before the bank-
ruptcy case was filed to manage her 
daughter’s care. Before she left her job, 
the family’s annual income was about 
$83,000, or about $6900 per month, so 
under the bill, close to that amount, 
about $6200, the average monthly in-
come for the previous six months, 
would be deemed to be their current 
monthly income, even though their 
gross monthly income at the time of 
filing was only $4800. Based on this fic-
titious deemed income, the Trapps 
would have been presumed to be abus-
ing the Bankruptcy Code, since their 
allowed expenses under the IRS guide-
lines and secured debt payments 
amounted to $5339. The difference of 
about $850 per month would have been 
deemed available to pay unsecured 
debts and was over the $167 per month 
triggering a presumption of abuse. The 
Trapps would have had to submit de-
tailed documentation to rebut this pre-
sumption, trying to show that their in-
come should be adjusted downward be-
cause of special circumstances and that 
there was no reasonable alternative to 
Ms. Trapp leaving her job. 

Because their ‘‘current monthly in-
come,’’ although fictitious, was over 
the median income, the family would 
have been subject to motions for 
‘‘abuse’’ filed by creditors, who might 
argue that Ms. Trapp should not have 
left her job, and that the Trapps should 
have tried to pay their debts in chapter 
13. They also would not have been pro-
tected by the safe harbor. The Trapps 
would have had to pay their attorney 
to defend such motions and if they 
could not have afforded the thousand 
dollars or more that this would have 
cost, their case would have been dis-
missed and they would have received 
no bankruptcy relief. If they prevailed 
on the motion, it is very unlikely they 
could recover attorney’s fees from a 

creditor who brought the motion, since 
recovery of fees is permitted only if the 
creditor’s motion was frivolous and 
could not arguably be supported by any 
reasonable interpretation of the law (a 
much weaker standard than the origi-
nal Senate bill.) Because the means 
test is so vague and ambiguous, and 
creditor could argue that it was simply 
making a good faith attempt to apply 
the means test, which after all created 
a presumption of abuse. 

Of course, young Annelise Trapp’s 
medical problems continue and are 
only getting worse. Under current law, 
if the Trapps again amass medical and 
other debts they can’t pay, they could 
seek refuge in chapter 13 where they 
would be required to pay all that they 
could afford. Under the new bill, the 
Trapps could not file a chapter 13 case 
for five years. Even then, their pay-
ments would be determined by the IRS 
expense standards and they would have 
to stay in their plan for 5 years, rather 
than the 3 years required by current 
law. The time for filing a new chapter 
7 would also be increased by the bill, 
from 6 years to 8 years. 

Not only does the majority leader 
want to ram through bankruptcy legis-
lation on the State Department au-
thorization conference report, which he 
has literally hijacked for that purpose, 
there is no question that this is a sig-
nificantly worse legislation than what 
passed the Senate. In fact, there is no 
pretending that this is a bill designed 
to curb real abuse of the bankruptcy 
code. 

Does this bill take on wealthy debt-
ors who file frivolous claims and shield 
their assets in multi million dollar 
mansions? No, it guts the cap on the 
homestead exemption adopted by the 
Senate. I ask my colleagues who sup-
port this bill: how can you claim that 
this bill is designed to crack down on 
wealthy scoff laws without closing the 
massive homestead loophole that exists 
in five states, and in a bill that falls so 
harshly on the backs of low and mod-
erate income individuals? 

I wonder how my colleagues who vote 
for this conference report will explain 
this back home. How will they explain 
that they supported letting wealthy 
debtors shield their assets from credi-
tors at the same time that voted to end 
the practice under current law of stop-
ping eviction proceedings against ten-
ants who are behind on rent who file 
for bankruptcy. With one hand we gut 
tenants rights, with the other we shield 
wealthy homeowners. 

Nor does this bill contain another 
amendment offered by Senator SCHU-
MER and adopted by the Senate that 
would prevent violators of the Fair Ac-
cess to Clinic entrances Act—which 
protects women’s health clinics—from 
using the bankruptcy system to walk 
away from their punishment. Again, I 
thought the sponsors of the measure 
wanted to crack down on people who 

game the system. What could be a big-
ger misuse of the system then to use 
the bankruptcy code to get out of dam-
ages imposed because you committed 
an act of violence against a women’s 
health clinic? 

And yet the secret conferees on his 
bill simply walked away. They walked 
away from the real opportunity to pro-
hibit an abuse that all sides recognize 
exist, but they also walked away from 
an opportunity to protect women from 
harassment. They walked away from 
the opportunity to protect women from 
violence. 

So why shouldn’t people be cynical 
about this process? Ever since bank-
ruptcy reform was passed by the Sen-
ate this bill has gotten less balanced, 
less fair, and more punitive—but only 
for low and moderate income debtors. 
So again, I would say to my colleagues, 
this bill is a question of our priorities. 
Will we stand with wealthy dead beats 
or will we take a stand to protect 
women seeking reproductive health 
services from harassment? 

But unfortunately, these were not 
the only areas where the shadow con-
ferees beat a retreat from balance and 
fairness.

You know, a lot of folks must be 
watching the progress of this bank-
ruptcy bill over the course of this year 
with awe and envy. Can my colleagues 
name one other bill that the leadership 
has worked so hard and with such de-
termination to move by any and all 
means necessary? Certainly not an in-
crease in the minimum wage. Certainly 
not a meaningful prescription drug 
benefit for seniors, certainly not the 
reauthorization of the Elementary and 
Secondary Education Act. On many 
issues, on most issues, this has been a 
do nothing Congress. But on so-called 
bankruptcy reform, the Senate and 
House leadership can’t seem to do 
enough! 

One can only wonder what we could 
have accomplished for working fami-
lies if the leadership had the same de-
termination on other issues. Unfortu-
nately those other issues did have the 
financial services industry behind it. 
And you have to give them credit—no 
pun intended—over the past couple of 
years they have played the Congress 
like a violin. And what do you know, 
here we are trying to ram through this 
bankruptcy bill in the 11th hour as the 
106th Congress draws to a close. 

In reading the consumer credit indus-
try’s propaganda one would think the 
story of bankruptcy in America is one 
of large numbers of irresponsible, high 
income borrowers and their conniving 
attorney using the law to take advan-
tage of naive and overly trusting lend-
ers. 

As it turns out, that picture of debt-
ors is almost completely inaccurate. 
The number of bankruptcies has fallen 
steadily over the past months, charge 
offs (defaults on credit cards) are down 
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and delinquencies have fallen to the 
lowest levels since 1995, and now all 
sides agree that nearly all debtors re-
sort to bankruptcy not to game the 
system but rather as a desperate meas-
ure of economic survival. 

It also turns out that the innocence 
of lenders in the admittedly still high 
numbers of bankruptcies has also 
been—to be charitable—overstated. 

As high cost debt, credit cards, retail 
charge cards, and financing plans for 
consumer goods have skyrocketed in 
recent years, so have the number of 
bankruptcy filings. As the consumer 
credit industry has begun to aggres-
sively court the poor and the vulner-
able, bankruptcies have risen. Credit 
card companies brazenly dangle lit-
erally billions of card offers to high 
debt families every year. They encour-
age card holders to make low payments 
toward their card balances, guaran-
teeing that a few hundred dollars in 
clothing or food will take years to pay 
off. The lengths that companies go to 
keep their customers in debt is ridicu-
lous. 

In the interest of full disclosure—
something that the industry itself isn’t 
very good at—I would like my col-
leagues to be aware of what the con-
sumer credit industry is practicing 
even as it preaches the sermon of re-
sponsible borrowing. After all, debt in-
volves a borrower and a lender; poor 
choices or irresponsible behavior by ei-
ther party can make the transaction go 
sour. 

So how responsible has the industry 
been? I suppose that it depends on how 
you look at it. On the one hand, con-
sumer lending is terrifically profitable, 
with high cost credit card lending the 
most profitable of all (except perhaps 
for even higher costs credit like payday 
loans). So I guess by the standard of re-
sponsibility to the bottom line they 
have done a good job. 

On the other hand, if you define re-
sponsibility as promoting fiscal health 
among families, educating on judicious 
use of credit, ensuring that borrowers 
do not go beyond their means, then it 
is hard to imagine how the financial 
services industry could be bigger dead-
beats. 

According the Office of the Comp-
troller of Currency, the amount of re-
volving credit outstanding—i.e. the 
amount of open ended credit (like cred-
it cards) being extended—increased 
seven times during 1980 and 1995. And 
between 1993 and 1997, during the sharp-
est increases in the bankruptcy filings, 
the amount of credit card debt doubled. 
Doesn’t sound like lenders were too 
concerned about the high number of 
bankruptcies—at least it didn’t stop 
them from pushing high cost credit 
like candy. 

Indeed, what do credit card compa-
nies do in response to ‘‘danger signals’’ 
from a customer that they may be in 
over their head. According to ‘‘The 

Fragile Middle Class’’ an in depth 
study of who files for bankruptcy and 
why, the company’s reaction isn’t what 
you would think. 

In other words, those folks who may 
have come into your office this year or 
last year talking about how they need-
ed protection from customers who 
walked away from debts, who thought 
Congress should mandate credit coun-
seling—to promote responsible money 
management—as a requirement for 
seeking bankruptcy protection, who ar-
gued that reform of the bankruptcy 
code is needed because of decline in the 
stigma of bankruptcy have been pour-
ing gasoline on the flames the whole 
time. Of course, in the end, if this bill 
passes, it’s working families who get 
burned. 

But guess what? It gets even worse, 
because the consumer finance industry 
isn’t just reckless in its lending habits, 
big name lenders all too often break or 
skirt the law in both marketing and 
collection. 

For example: 
In June of this year the Office of the 

Comptroller of the Currency reached a 
settlement with Providian Financial 
Corporation in which Providian agreed 
to pay at least $300 million to its cus-
tomers to compensate them for using 
deceptive marketing tactics. Among 
these were baiting customers with ‘‘no 
annual fees’’ but then charging an an-
nual fee unless the customer accepted 
the $156 credit protection program 
(coverage which was itself deceptively 
marketed). The company also mis-
represented the savings their cus-
tomers would get from transferring ac-
count balances from another card. 

In 1999, Sears, Roebuck & Co. paid 
$498 million in settlement damages and 
$60 million in fines for illegally coerc-
ing reaffirmations—agreements with 
borrowers to repay debt—from its card-
holders. But apparently this is just the 
cost of doing business: Bankruptcy 
judges in California, Vermont, and New 
York have claimed that Sears is still 
up to its old strong arm tactics, but is 
now using legal loopholes to avoid dis-
closure. Now colleagues, Sears is a 
creditor in one third of all personal 
bankruptcies. And by the way, this leg-
islation contains provisions that would 
have protected Sears from paying back 
any monies that customers were 
tricked into paying under these plans. 

This July, North American Capital 
Corp., a subsidiary of GE, agreed to pay 
a $250,000 fine to settle charges brought 
by the Federal Trade Commission that 
the company had violated the Fair 
Debt Collection Practices Act by lying 
to and harassing customers during col-
lections. 

In October 1998, the Department of 
Justice brought an antitrust suit 
against VISA and Mastercard, the two 
largest credit card associations, charg-
ing them with illegal collusion that re-
duced competition and made credit 
cards more expensive for borrowers. 

These are just a few examples, I 
could go on and on. At a minimum, 
these illegal and unscrupulous prac-
tices rob honest creditors who play by 
the rules of repayment. And the cost to 
debtors and other creditors alike are 
tremendous. 

But other practices are not illegal, 
merely unsavory. 

Let me repeat myself in case my col-
leagues somehow missed the blatant 
hypocrisy of what’s going on here: The 
big banks and credit card companies 
are pushing to rig the system so that 
you cannot file for bankruptcy unless 
you perform credit counseling at the 
same time that they are jeopardizing 
the health the credit counseling indus-
try and making it significantly more 
costly for debtors. 

That is pretty brazen, but as my col-
leagues will hear over and over in this 
debate, this isn’t just an industry that 
wants to have it both ways, it wants to 
have it several different ways. 

Of course, these are mild abuses com-
pared to predatory lending. Schemes 
such as payday loans, car title pawns, 
and home equity loan scams harm tens 
of thousands of more Americans on top 
of those shaken down by the main-
stream creditors. Such operators often 
target those on the economic fringe 
like the working poor and the recently 
bankrupt. They even claim to be per-
forming a public service: providing 
loans to the uncreditworthy. It just 
also happens to be obscenely profitable 
to overwhelm vulnerable borrowers 
with debt at usurious rates of interest. 
Hey, who said good deeds don’t get re-
warded? 

Reading this conference report 
makes it clear who has the clout in 
Washington. There is not one provision 
in this bill that holds the consumer 
credit industry truly responsible for 
their lending habits. My colleagues 
talk about the message they want to 
send to deadbeat debtors, that bank-
ruptcy will no longer be a ‘‘free ride’’ 
to a clean slate. Well what message 
does this bill send to the banks, and 
the credit card companies? The mes-
sage is clear: make risky loans, dis-
courage savings, promote excess, and 
Congress will bail you out by letting 
you be more coercive in your collec-
tions, by putting barriers in between 
your customers and bankruptcy relief, 
and by ensuring that the debtor will 
emerge from bankruptcy with his vas-
salage to you intact. This is in stark 
contrast to the numerous punitive pro-
visions of the bill aimed at borrowers. 

The record is clear: lenders routinely 
discourage healthy borrowing prac-
tices, encourage excessive indebtedness 
and impose barriers to paying of debt 
all in the name of padding their profits. 
It would be a bitter irony if Congress 
were to reward big banks, credit card 
companies, retailers and other lenders 
for their bad behavior, but that exactly 
what passage of bankruptcy reform leg-
islation would do. 
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I would characterize the debate like 

this and make it very simple for my 
colleagues. This is fundamentally a ref-
erendum on Congress’ priorities and 
you simply need to ask yourself: whose 
side am I on? Am I on the side of the 
working families who need a financial 
fresh start because they are overbur-
dened with debt? Am I for preserving 
this critical safety net for the middle 
class? Will I stand with the civil rights 
community, and religious community, 
and the women’s community, and con-
sumer groups and the labor unions who 
fight for ordinary Americans and who 
oppose this bill? 

Or will you stand with the credit 
card companies, and the big banks, and 
the auto lenders who desperately want 
this bill to pad their profits? I hope the 
choice will be clear to colleagues. 

Let me say a few words about the 
process on this legislation, which is 
terrible. The House and Senate Repub-
licans have taken a secretly negotiated 
bankruptcy bill and stuffed it into the 
State Department authorization bill in 
which not one provision of the original 
bill remains. Of course, State Depart-
ment authorization is the last of many 
targets. The majority leader has talked 
about doing this on an appropriations 
bill, on a crop insurance bill, on the 
electronic signatures bill, on the Vio-
lence Against Women Act. So disparate 
are we to serve the big banks and cred-
it card companies that no bill has been 
safe from this controversial baggage. 

We are again making a mockery of 
scope of conference. We are abdicating 
our right to amend legislation. We are 
abdicating our right to debate legisla-
tion. And for what? Expediency. Con-
venience. 

However, I am not sure that we have 
ever been so brazen in the past. Yes we 
have combined unrelated, extraneous 
measures into conference reports. Usu-
ally because the majority wishes to 
pass one bill using the popularity of 
another. Putting it into a conference 
report makes it privileged. Putting 
into a conference report makes it 
unamenable. So they piggy back legis-
lation. Fine. But this may be the first 
time in the Senate’s history where the 
majority has hollowed out a piece of 
legislation in conference—left nothing 
behind but the bill number—and in-
serted a completely unrelated measure. 

I challenge my colleagues to walk 
into any high school civics class room 
in America and explain this process. 
Explain this new way that a bill be-
comes law. What the majority has es-
sentially done is started down the road 
toward a virtual tricameral legisla-
ture—House, Senate, and conference 
committee. But at least the House and 
the Senate have the power under the 
constitution to amend legislation 
passed by the other house—measures 
adopted by the all-powerful conference 
committee are not amendable. 

Is bankruptcy reform so important 
that we should weaken the integrity of 

the Senate itself? It is not. I question 
whether any legislation is that impor-
tant, but to make such a blatant mock-
ery of the legislative process on a bill 
that is going to be vetoed anyway? 
That is effectively dead? Just to make 
a political point? What have we come 
to? 

This is a game to the majority. The 
game is how to move legislation 
through the Senate with as little inter-
ference as possible from actual Sen-
ators. 

I remind my colleagues of what Sen-
ator KENNEDY said 4 years ago when 
the Senate voted to gut rule XXVIII, 
the Senate rule limiting the scope of 
conference which we are violating with 
this conference report. Speaking very 
prophetically he said:

The rule that a conference committee can-
not include extraneous matter is central to 
the way that the Senate conducts its busi-
ness. When we send a bill to conference we do 
so knowing that the conference committee’s 
work is likely to become law. Conference re-
ports are privileged. Motions to proceed to 
them cannot be debated, and such reports 
cannot be amended. So conference commit-
tees are already very powerful. But if con-
ference committees are permitted to add 
completely extraneous matters in con-
ference, that is, if the point of order against 
such conduct becomes a dead letter, con-
ferees will acquire unprecedented power. 
They will acquire the power to legislate in a 
privileged, unreviewable fashion on virtually 
any subject. They will be able to completely 
bypass the deliberative process of the Sen-
ate. Mr. President, this is a highly dangerous 
situation. It will make all of us less willing 
to send bills to conference and leave all of us 
vulnerable to passage of controversial, extra-
neous legislation any time a bill goes to con-
ference. I hope the Senate will not go down 
this road. Today the narrow issue is the sta-
tus of one corporation under the labor laws. 
But tomorrow the issue might be civil 
rights, States’ rights, health care, education, 
or anything else. It might be a matter much 
more sweeping than the labor law issue that 
is before us today.

He was absolutely right. We are head-
ed down that slippery slope he de-
scribed. For the last three years we 
have handled appropriations in this 
manner. We have combined bills, the 
text is written by a small group of Sen-
ators and Congressmen and these bills 
have been presented to the Senate as 
an up or down proposition. And now 
we’re doing it with so-called bank-
ruptcy reform. 

Conference reports are privileged. It 
is very difficult for a minority in the 
Senate to stop a conference report as 
they can with other legislation. That is 
why these conference reports are being 
used in this way, and that is why the 
rules are supposed to restrict their 
scope. 

Last year, Senator DASCHLE at-
tempted to reinstate rule 28 on the 
Senate floor. He was voted down, and 
he spoke specifically about how we 
have corrupted the legislative process 
in the Senate:

I wish this had been a one time event. Un-
fortunately, it happens over and over and 

over. It is a complete emasculation of the 
process that the Founding Fathers had set 
up. It has nothing to do with the legislative 
process. If you were to write a book on how 
a bill becomes a law, you would need several 
volumes. In fact, if the consequences were 
not so profound, some could say that you 
would need a comic book because it is hilar-
ious to look at the lengths we have gone to 
thwart and undermine and, in an extraor-
dinary way, destroy a process that has 
worked so well for 220 years.

So where does it stop? As long as the 
majority want to avoid debate, as long 
as the majority wants to avoid amend-
ments and as long as Senators will go 
along to get along we will find our-
selves forced to cast up or down votes 
on legislation—a rubber stamp yes or 
no—with no ability to actually legis-
late. 

Each Senator who today votes for 
this conference report should know 
they may find themselves in the major-
ity today, they may be OK with letting 
this bill go because they are not of-
fended by what it contains, but be fore-
warned, the day will come when you 
will be on the other side of this tactic. 
Today it is bankruptcy reform, but 
someday you will be the one protesting 
the inclusion of a provision that you 
believe is outrageous. 

Regardless of the merits of bank-
ruptcy reform, this is a terrible proc-
ess. I would urge my colleagues to vote 
no to send a message to the leadership. 
Send a message that you want your 
rights as Senators back. 

Finally, I end on this note. I think 
many in this body believe that a soci-
ety is judged by its treatment of its 
most vulnerable members. By that 
standard, this is an exceptionally 
rough bill in what has been a very 
rough Congress. All the consumer 
groups oppose this bill, 31 organiza-
tions devoted to women and children’s 
issues oppose this legislation. 

There is no doubt in my mind that 
this is a bad bill. It punishes the vul-
nerable and rewards the big banks and 
credit card companies for their own 
poor practices. And this legislation has 
only gotten worse in the sham con-
ference. 

Earlier, I used the word ‘‘injustice’’ 
to describe this bill—and that is ex-
actly right. It will be a bitter irony if 
creditors are able to use a crisis—large-
ly of their own making—to convince 
Congress to decrease borrower’s access 
to bankruptcy relief. I hope my col-
leagues reject this scheme and reject 
this bill. 

Mr. President, I will not repeat what 
I said yesterday at the beginning of 
this debate. I will respond to some 
comments that were made on the floor 
dealing with chapter 12. 

Some of my colleagues have talked 
about chapter 12 farmers’ bankruptcy 
relief, and they have made the argu-
ment that opposition to this bank-
ruptcy bill has really held up chapter 
12, which is very important for protec-
tion of family farmers. I point out to 
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colleagues that it is precisely the oppo-
site case. 

A year ago when it first became clear 
that this bankruptcy bill, for very good 
reasons, was not going to move for-
ward, under the able leadership of Sen-
ators and Representatives—Senators 
such as Senator GRASSLEY—legislation 
was introduced and passed which ex-
tended chapter 12 bankruptcy protec-
tion for farmers. Within about 20 days, 
it was signed by the White House and 
passed. No problem. 

This past summer, in June, the House 
passed an extension, but for some rea-
son the majority leader took no action 
over here. Then in October, the House 
passed a 1-year extension for chapter 12 
for family farmers. Again, the majority 
leader took no action over here. 

This can pass within 24 hours. What 
we have here is a bit of a game going 
on where chapter 12 becomes held hos-
tage to a bankruptcy bill with many 
harsh features which will be vetoed by 
the President and, in my view, either 
the veto will be sustained or we will 
not be here and it will be pocket vetoed 
and it will not become law and should 
not become law. 

But let me be clear. Chapter 12, the 
bankruptcy relief for family farmers, 
can be passed separately within a day 
or two. It is not a problem. So no one 
from any ag State should believe that 
somehow you have to vote for a harsh 
piece of legislation, that targets the 
most vulnerable citizens, that is com-
pletely one sided, that calls for no ac-
countability from credit card compa-
nies or larger banks, in order to get 
bankruptcy relief for family farmers. It 
is just simply not true. 

The proponents of this bill have ar-
gued—they have been pretty explicit 
about this—that often the people who 
are filing for chapter 7 do so because 
they want to get out of their obliga-
tions, because they are untrustworthy, 
because they are dishonest, and be-
cause they sort of feel no stigma in fil-
ing for bankruptcy. 

I would, one more time, like to point 
out on the floor of the Senate that 
about 50 percent of the people who file 
for chapter 7 do so because of major 
medical bills that have put them 
under. Quite often, it becomes a double 
whammy: Either you not only are 
faced with a major medical bill that 
puts your family under—we have not 
done anything to help our families af-
ford health care—or, which is the dou-
ble whammy, you cannot work because 
you are the one who is ill, in which 
case you lose your income, or it can be 
a loved one who is faced with a serious 
illness or disabling injury and you are 
the one who takes care of them, in 
which case, again, you can lose your 
job and your income. 

So I do not really think we ought to 
be viewing families who file chapter 7 
because of major medical bills as dis-
honest or untrustworthy. 

Now the largest single group of those 
citizens who file for bankruptcy are 
women. They are one-third of all the 
filers. They are the fastest growing 
group. Since 1981, the number of 
women filing alone increased by more 
than 700 percent. 

It is not so surprising that single par-
ents—women with children—are among 
the largest or disproportionate number 
of people who file for bankruptcy. Be-
cause, in addition to medical costs, di-
vorce is a major factor in bankruptcy—
income drops—women again are espe-
cially hard hit. Many of them have not 
worked prior to divorce, and now they 
have custody of the children and find 
themselves in very difficult financial 
circumstances. 

Are single women with children dead-
beats? All too much of this bill as-
sumes they are. The new 
nondischargeability of credit card debt 
will hit hard those women who use the 
cards to tide them over after divorce 
until their income stabilizes. The safe 
harbor in the conference report, which 
proponents argue will shield low- and 
moderate-income debtors from the 
means test, will not benefit many sin-
gle mothers who need the help the 
most because it is based upon the com-
bined income of the debtor and the 
debtor’s spouse, even if they are sepa-
rated. The spouse is not filing for bank-
ruptcy, and the spouse is providing no 
support for the debtor or children, but 
that spouse’s income is considered. 

This piece of legislation does not pro-
vide a whole lot of help to many hard-
pressed single parents, most of whom 
are women. 

I have heard some of my colleagues 
out here on the floor talking about eco-
nomic growth, low unemployment, say-
ing: Given this economic performance, 
how can you have people filing for 
bankruptcy? Surely, it must be, again, 
that these are people who feel no stig-
ma. 

You know what. This rosy picture 
masks the fact that there is real pain 
in certain industries, and there are cer-
tain communities and certain families 
under siege. 

This is a news release from the LTV 
Corporation, Hoyt Lakes, MN, which 
had previously announced on May 24, 
2000, its intention to close the local 
mining operation. They were going to 
close at the end of the summer. Now 
they have said, in this release, that 
they are going to cease permanently on 
February 24, 2001. This is some holiday 
gift from this company to—I don’t 
know—1,300 or 1,400 miners. These min-
ers and their families wonder what is 
going to happen to them. These are the 
kinds of families who all too often find 
themselves in these difficult economic 
circumstances, even with this booming 
economy, and quite often have to file 
for chapter 7. 

Are we going to make the argument 
that these families are without a sense 

of responsibility? Are we going to 
make the argument that these families 
are loafers and they feel no stigma? 

What does this piece of legislation do 
to help keep people from having to un-
dergo these wrenching experiences that 
force them into bankruptcy? Nothing. 
Zero. Tough luck. The only thing this 
piece of legislation does is make it 
harder for people to file bankruptcy, to 
file chapter 7, to rebuild their lives. 

We do not do anything to help on 
health care costs. We do not do any-
thing in terms of dealing with the un-
fair dumping of steel with a fair trade 
policy. We do not do anything in terms 
of passing an Elementary and Sec-
ondary Education Act. We do not do 
anything on affordable housing. We do 
not raise the minimum wage. We do 
not do anything to make these families 
more economically secure. But instead, 
what we do is we make it difficult for 
people to rebuild their lives. 

This is sham reform. When you push 
the rhetoric aside, one thing becomes 
clear: The bankruptcy system is a crit-
ical safety net for many middle-class, 
working-class, low-income families. It 
is a difficult, demoralizing process, but 
it is a critical safety net for families. 
And we are tearing up that safety net. 

I say to my colleagues, there may be 
many different standards that different 
Members have when they bring legisla-
tion to the floor of the Senate. We 
come from different backgrounds. We 
come from different States. We have 
different philosophies about the role of 
Government in society. We have dif-
ferent priorities. But, for God’s sake, 
there should be one principle that all of 
us can get behind, and that is that we 
should do no harm to the most vulner-
able people and most vulnerable fami-
lies in this country. 

I believe strongly—and I have argued 
yesterday and today—that that is ex-
actly what we are doing. That is what 
is at stake here. This is a debate about 
priorities. This is a debate about what 
side you are on. This is a debate about 
with whom you stand. Will you stand 
with the big banks and credit card 
companies or will you stand with hard-
pressed families, with seniors, with sin-
gle women with children, with African 
Americans, with Hispanics, with people 
of color, with consumers? 

What the Congress is poised to do 
here with this bill is worse within the 
context of this Congress because this is 
a Congress that has failed to address 
skyrocketing drug costs for seniors; 
this is a Congress that has failed to 
pass a Patients’ Bill of Rights; this is a 
Congress that has failed to make sure 
that Americans have access to afford-
able health care; this is a Congress 
that has failed to invest in education; 
this is a Congress that has failed to in-
vest in affordable child care; this is a 
Congress that has failed to raise the 
minimum wage. But instead, with this 
bill we declare war on working fami-
lies. 
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What is clear is that this piece of leg-

islation will be a death of a thousand 
cuts for all debtors regardless of 
whether the means test applies. 

There are numerous provisions in the 
bankruptcy reform bill designed to 
raise the cost of bankruptcy, to delay 
its protection, to reduce the oppor-
tunity for a fresh start. But rather 
than falling heaviest on the supposed 
rash of wealthy abusers of the Code, 
they will fall hardest on low- and mid-
dle-income families who desperately 
need this safety net of bankruptcy. 

I commend to my colleagues, but I 
will not take a lot of time on it, the 
May 15, 2000, issue of Time magazine 
whose cover story on so-called bank-
ruptcy reform legislation was entitled 
‘‘Soaked by Congress.’’ I hope they will 
read it. 

I will quote from Brady Williamson, 
Chairman of the National Bankruptcy 
Commission. Please remember, 116 law 
professors in this country who teach 
bankruptcy law, who do their scholar-
ship in this area, have said this bill is 
harsh and one-sided, without balance, 
and should not pass. 

Brady Williamson, Chairman of the 
National Bankruptcy Review Commis-
sion, notes in the article from Time 
magazine: The bankruptcy bill would 
condemn many working families to 
‘‘what essentially is a life term in debt-
ors’ prison. 

I will talk a little bit about this piece 
of legislation in relation to what the 
Senate passed before. Not only does the 
majority leader want to ram through 
bankruptcy legislation on the State 
Department authorization conference 
report, which he has literally hijacked 
for this purpose, there is no question 
that this is a significantly worse piece 
of legislation—I heard colleagues yes-
terday say ‘‘better’’—than passed by 
the Senate. Does this piece of legisla-
tion take on wealthy debtors who file 
frivolous claims and shield their assets 
in multimillion-dollar mansions? No. It 
guts the cap on the homestead exemp-
tion which was adopted by the Senate. 
It was taken out in conference. 

I ask my colleagues who support this 
bill, how can you claim that this bill is 
designed to crack down on wealthy 
scoff laws without closing the massive 
homestead loophole that exists in five 
States? And in a bill that falls so 
harshly on the backs of low- and mod-
erate-income individuals, you have a 
huge exemption for people who can go 
buy million-dollar plus mansions. How 
do you explain that back home? How 
will you explain that you supported 
letting wealthy debtors shield their as-
sets from creditors at the same time 
you voted to end the practice under 
current law of stopping eviction pro-
ceedings against tenants who were be-
hind on rent and who filed for bank-
ruptcy? Poor tenants are evicted. 
Wealthy people can shield their assets 
and go buy multimillion-dollar homes. 

On the one hand, we gut tenants’ 
rights, while on the other hand we 
shield wealthy homeowners. That is 
what this piece of legislation is about. 

Nor does this bill contain another 
amendment offered by Senator SCHU-
MER and adopted by the Senate that 
would prevent violators of the Fair Ac-
cess to Clinic Entrances Act, which 
protects women’s health clinics, from 
using the bankruptcy system to walk 
away from their punishment. 

Some folks are watching the progress 
of this bill and they are watching the 
way this bill has developed over the 
last year with a considerable amount 
of awe and envy. Can my colleagues 
name one other bill on which the lead-
ership has worked so hard and with 
such determination to move by any 
and all means necessary? Certainly not 
an increase in the minimum wage; that 
is not a priority. Certainly not a mean-
ingful prescription drug benefit for sen-
iors; that is not a priority. Certainly 
not reauthorization of the Elementary 
Secondary Education Act. On many 
issues, on most issues, there has been 
nothing done in this do-nothing Con-
gress. But on the so-called bankruptcy 
reform, the Senate and House leader-
ship can’t seem to get enough. One can 
only wonder what we could have ac-
complished for working families if the 
leadership had the same determination 
on these other issues. Unfortunately, 
those other issues did not have the fi-
nancial services industry behind them. 

You have to give them credit, no pun 
intended. Over the past couple of years, 
the financial services industry has 
played this Congress like a violin. And 
what do you know, we are trying to 
ram through this bankruptcy bill in 
the 11th hour as the 106th Congress 
comes to a close. 

In reading the consumer credit indus-
try’s propaganda, you would think the 
story of bankruptcy in America is one 
of large numbers of irresponsible, high-
income borrowers and their conniving 
attorneys using the law to take advan-
tage of naive and overly trusting lend-
ers. As it turns out, that picture of the 
debtors is almost completely inac-
curate. The number of bankruptcies 
has fallen steadily over the past sev-
eral months. It turns out that the peo-
ple about whom we are talking are vul-
nerable citizens. The major reason is 
major medical costs. I have made that 
argument. 

As high-cost debt, credit cards, retail 
charge cards and financing plans for 
consumer goods have skyrocketed in 
recent years, so have the number of 
bankruptcy filings. As the consumer 
credit industry has begun to aggres-
sively court the poor and the vulner-
able, bankruptcies have risen. Credit 
card companies brazenly dangle lit-
erally billions of credit card offers to 
high-debt families every year. There is 
no accountability for them. They en-
courage credit card holders to make 

low payments toward the card bal-
ances, guaranteeing that a few $100 in 
clothing or food will take years to pay 
off. The lengths these companies go to 
keep their consumers in debt is ridicu-
lous. 

So in the interest of full disclosure, 
something that the industry itself is 
not very good at, I would like my col-
leagues to be aware of what the credit 
card industry is practicing even as it 
preaches the sermon of responsible bor-
rowing. After all, debt involves a bor-
rower and a lender. Poor choice, irre-
sponsible behavior by either party can 
make the transaction go sour. So how 
responsible has the industry been? It 
depends upon how you look at it. 

On the one hand, consumer lending is 
terrifically profitable, with high-cost 
credit card lending the most profitable 
of all, except for perhaps even higher 
cost credit such as payday loans. So I 
guess by the standard of responsibility 
to the bottom line, this industry is 
doing great. 

On the other hand, if you define re-
sponsibility as promoting fiscal health 
among families, educating on judicious 
use of credit, ensuring that borrowers 
do not go beyond their means, then it 
is hard to imagine how the financial 
services industry could be bigger dead-
beats. 

From studies from the Office of the 
Comptroller of Currency, some of the 
settlements that have been reached 
with Providian Financial Corporation, 
Sears & Roebuck, American Capital 
Corporation, a subsidiary of GE, the 
Department of Justice brought an anti-
trust suit against Visa and Mastercard. 
We have example after example after 
example of abuses by this industry but 
not one word in this piece of legislation 
that calls for any accountability. 

In case my colleagues miss the bla-
tant hypocrisy of what is going on 
here, the big banks and credit card 
companies are pushing to rig the sys-
tem so you cannot file for bankruptcy 
unless you perform credit counseling, 
at the same time that they are jeopard-
izing the health of the credit coun-
seling industry by pumping credit 
cards, by themselves abusing the sys-
tem, and hardly making it easier for 
people, only making it more difficult. 

To make it simple for my colleagues, 
this debate is fundamentally a ref-
erendum on Congress’s priorities. You 
simply need to ask yourself again: 
Whose side am I on? 

Are you on the side of working fami-
lies who need a financially fresh start 
because they are overburdened with 
debt? Fifty percent of bankruptcies are 
because of major medical bills. Are you 
for preserving this critical safety net 
for the middle class? Will you stand 
with the civil rights community and 
the religious community and the wom-
en’s community and consumer groups 
and labor unions who fight for ordinary 
Americans who oppose this bill or will 
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you stand with the credit card compa-
nies and the big banks and the auto 
lenders who desperately want this bill 
to pad their profits? 

I hope there is a clear choice for Sen-
ators. 

Mr. President, I reserve the remain-
der of my time. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. GRASSLEY. Mr. President, I 
yield myself such time as I might con-
sume. 

First of all, in response to the Sen-
ator from Minnesota, I was a little bit 
amused at the use of the words ‘‘bla-
tant hypocrisy.’’ I don’t question his 
use of those words at all. But the fact 
is that this bill passed with 83 Senators 
voting for it. It passed the Senate and 
went to conference. Three-fourths of 
the members of his caucus voted for 
this legislation. If there is blatant hy-
pocrisy, it is very bipartisan hypocrisy. 

Mr. WELLSTONE. Mr. President, 
will the Senator yield for a question? 

Mr. GRASSLEY. I sure will, only for 
the purpose of a question. 

Mr. WELLSTONE. My understanding 
is that the bill passed with the Schu-
mer provision in it, and it also dealt 
with the homestead exemption. That is 
a different bill from the one we are 
considering right now. Am I not cor-
rect? 

Mr. GRASSLEY. The Senator is cor-
rect, but his reference was in regard to 
the credit card industry—not the Schu-
mer amendment and not the provision 
on homestead. 

The PRESIDING OFFICER. The Sen-
ator from Iowa. 

Mr. GRASSLEY. Mr. President, sec-
ond, the interest in this legislation and 
the reason this is such an important 
piece of legislation is that there is a lot 
of understanding at the grassroots of 
America that it is immoral and uneth-
ical for people with the ability and the 
means to repay some of their debt to 
go into bankruptcy court and be dis-
charged of that debt. 

It is particularly wrong when it hurts 
the very same low-income and middle-
income people about whom the Senator 
from Minnesota talks. They have to 
pay $400 more per family per year for 
goods and services. They pay a higher 
fee or price because somebody else isn’t 
paying their bills. That is not going to 
be absorbed by the business in most 
cases; it is going to be passed on to the 
consumer. 

On the basis of ability to pay, par-
ticularly for the necessities of life of 
food and clothing and things of that 
nature, it is going to hurt the low-in-
come people and middle-income people 
of America disproportionately because 
somebody else isn’t paying their bills. 
There is an understanding at the grass-
roots of America that this just isn’t 
right. That is why this legislation has 
such overwhelming support. 

I refer to this chart because it has 
letters from my constituents. I bet the 

Senators from Minnesota and other 
States are getting letters from their 
constituents saying the same thing. 

We have a letter from a constituent 
of mine in Des Moines who says:

It is insane that such practice has been al-
lowed to continue causing higher prices to 
consumers. Debtors should be required to 
pay their debts.

A constituent from Keokuk, IA:
Bankruptcies are out of hand. It is time to 

make people responsible for their actions. Do 
we need to say this? 

In other words, it is unconscionable 
to that constituent that we would have 
a situation with 1.4 million bank-
ruptcies in America, with the number 
doubling in 5 or 6 years, at a time when 
we have the best economic growth in 
our Nation. 

Another constituent: 
We need to make more people responsible 

for their savings while at the same time pro-
tecting those who fall on hard times. I real-
ize this is a delicate balance. But the way it 
is now, there is very little change going this 
route.

This bill is a very delicate balance. 
That is why it passed with 83 votes. It 
also preserves what this constituent 
said in the letter. She understands that 
there are some people who go into debt 
through no fault of their own. And for 
the 100-year history of the bankruptcy 
code of the United States, we have rec-
ognized that certain people may be in 
hard times through no fault of their 
own and they are entitled to a fresh 
start. This allows that fresh start. But, 
at the same time for those who have 
the ability to repay, it sends a clear 
signal to not go into bankruptcy court 
because you are not going to get off 
scot-free anymore. 

Another constituent from Fon-
tanelle, IA, says:

People need to be more responsible for 
their debts. As a small business owner, I 
have had to withstand several large bills peo-
ple have left with me due to their poor man-
agement and bankruptcy.

That may be a small business person 
who, unlike a lot of corporations, can-
not pass on this $400 per family in addi-
tional costs for goods and services be-
cause somebody else isn’t paying their 
bills. This person may be so small that 
they have to absorb those costs un-
fairly and may be putting their own 
business in jeopardy. 

Another constituent from Cedar Rap-
ids:

Bankruptcy reform will force the Amer-
ican people to become more responsible for 
their actions. Bankruptcy does not seem to 
carry any degree of shame. It is almost re-
garded as a right or entitlement.

If it has become a right or entitle-
ment, the statistics of the last 6 or 7 
years show an increase of about 700,000 
to 1.4 million. It is an example maybe 
of some additional people in America 
seeing it as a way to manage their fi-
nances. It becomes a financial manage-
ment tool for some. 

Another constituent from Waverly, 
IA:

Many don’t think the business is who loses. 
We make it too easy now.

A constituent from Washington, IA:
The present bankruptcy laws are a joke. 

One local man has declared bankruptcy at 
least four times at the expense of suppliers 
to him. He just laughs at it.

There is a person who quite obviously 
figured out the ease of using bank-
ruptcy as a financial planning tool. 

A Cedar Falls constituent:
It is way too easy to avoid responsibility.

From Indiana, IA:
If one assumes debt, they need to pay it 

off. We have got to take responsibility for 
our purchases.

That reminds me of the President in 
his speeches during his second term, 
and maybe even at the ending of his 
first term. He always talked about the 
importance of individual responsibility 
and individuals have to be responsible. 

As we hopefully present this bill to 
the President of the United States 
today, I want to remind President Clin-
ton of how often he talked about the 
necessity of individual responsibility. 
If he believes that—and I believe he 
does believe it—then signing this bill is 
very important to fulfill his own state-
ment that government ought to pro-
mote individual responsibility. 

A constituent from Harlan, IA:
Too many people use bankruptcy as a way 

out. We need to make sure people are held 
accountable for all of their debts.

From Fort Madison:
Personal responsibility is a must in our 

country. Sickness or loss of a job is one 
thing, but the majority of people just do not 
pay and spend their money elsewhere know-
ing they can unload the debt with the help of 
the courts. 

That is a person who understands the 
basic principles of bankruptcy: No. 1, 
sickness, loss of a job, something be-
yond the control of an individual, there 
ought to be, and there has been for 100 
years under a bankruptcy code, the 
right for a fresh start. 

The other side of that is whether 
there is an ability to repay. People 
should pay what they can according to 
the ability to pay the debt. It also rec-
ognizes there are some people, again, 
who use this as a financial planning 
tool. 

One of my constituents I quote is 
from Cedar Rapids:

I think people taking bankruptcy should 
have to pay the money back. . . . They 
should have learned to work for and pay for 
what they get.

Maybe that statement is not quite as 
sympathetic to those people who are in 
bankruptcy through no fault of their 
own. I don’t know for sure. But I am 
happy to tell that constituent the prin-
ciple behind this bill, the principle be-
hind the bankruptcy code of the last 
100 years, that there is a social policy 
in this country that some people are in 
debt through no fault of their own and 
they are entitled to a fresh start. She 
thought there should never be a bank-
ruptcy or nobody should be able to go 
to bankruptcy court. 
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That is the balance of this legisla-

tion. This is a balance that has been 
recognized by the vast majority of this 
body with those 83 votes we had for 
original passage. There are things 
about this legislation I don’t like. 
There are some things that even the 
Senator from Minnesota said should be 
tightened up. I won’t go into what 
those are, but I agree with him.

In legislation, particularly as this 
legislation is, with varying interests—
some not wanting any and some want-
ing a lot more—compromise is the 
name of the game. There hasn’t been a 
compromise of basic principle here. 
There may be a compromise of degree, 
and I am not going to give up just be-
cause this bill passes and it is not as 
much in the direction he wants or I 
happen to agree with him on a couple 
of points and perhaps I might move in 
that direction in the future. 

But we have had 20 years without 
bankruptcy reform. We have gone from 
300,000 bankruptcies filed per year in 
the early 1980s to 1.4 per million now, 
and we have had studies showing it will 
go up another 15 percent. These are in 
good times. What about bad times, if 
we have a recession in the future? 
There are indications of a Clinton re-
cession coming on now with the indices 
turning down and confidence in the 
economy turning down and the manu-
facturing sector being in recession. 
Maybe we are starting in this adminis-
tration with a recession. Then if we are 
at 1.4 million when times are good, how 
many hundred thousands more are we 
going to have when we do have bad 
times? 

When we have bad economic times, 
high interest rates are not good for the 
economy. We had testimony from Sec-
retary Summers that bankruptcies will 
drive up interest rates. 

I appreciate very much my friend 
from Minnesota and his strong position 
against this bill, even though I dis-
agree with it. Hopefully, in the very 
next couple of hours he will not be suc-
cessful in what he has been so success-
ful doing for the last year and a half, 
not wanting this bill to pass. He has 
been a tough competitor and one I 
enjoy competing against. But I think 
he is very much wrong as he ap-
proaches this bill. The evidence is the 
wide bipartisan support it has had not 
only in this body, but it passed origi-
nally by a veto-proof margin in the 
House of Representatives. 

I yield the floor. 
The PRESIDING OFFICER (Mr. 

VOINOVICH). The Senator from Min-
nesota. 

Mr. WELLSTONE. First of all, let me 
say I like my colleague from Iowa so 
much that I will let his comment about 
the Clinton recession pass and not re-
spond to that. 

I also want to make it clear that my 
use of the word ‘‘hypocrisy’’ of course 
was not aimed at any Senator and cer-

tainly not the Senator from Iowa, who 
I actually really love working with 
even though we don’t agree on all poli-
cies. 

I have to say one more time that 
there is a lot of hypocrisy in a piece of 
legislation that on the one hand goes 
after this percentage and on the other 
hand in conference committee knocks 
out an amendment, so that now we 
have millionaires in a position to be 
able to shield their money and go buy 
multimillion-dollar homes in other 
States. 

If that is not hypocrisy, I don’t know 
what is. If that doesn’t tell you about 
how lopsided a piece of legislation this 
is, I don’t know what does. 

I also think it is more than just a lit-
tle hypocritical to have a piece of leg-
islation that in the main targets the 
most vulnerable citizens—I have made 
that point over and over again—with 
study after study saying that the high-
est percentage would be 12 percent, 
probably 3 percent of the people at 
most ‘‘gaming’’ this. 

People who file for chapter 7 do so be-
cause they are in difficult cir-
cumstances. Major medical illness puts 
them under, a divorce, loss of job. 

But at the same time that we are 
now going to make it virtually impos-
sible for many families who find them-
selves in difficult economic cir-
cumstances to rebuild their lives, we 
don’t have one word to say by way of 
demanding some accountability for 
these credit card companies that push 
this debt on to people, that send these 
cards to our kids, that do all the solici-
tation, that charge exorbitant interest 
rates, that are reckless in their lending 
policies. Not a word. Not a word. 

Could it be these are the people with 
more clout in the Congress? I fear that 
is part of the problem. 

I say to my colleague from Iowa and 
other Senators, it is simply not the 
case that most of the people who file 
for bankruptcy are gaming the system. 
Let me give a case study which goes to 
why this bill is so profoundly wrong. 
LTV is going to shut down. Miners up 
on the Iron Range are going to be with-
out a job. 

I know the way this bill works. It is 
an honest disagreement, but it is a 
wrong disagreement. If one of these 
families 2 months from now has a 
major illness—now they are going to 
have trouble paying their mortgage—
do you know what this bill does? This 
bill doesn’t figure their income in Feb-
ruary, after they have been laid off. 
This bill figures their average income 
over the prior 6 months, during all the 
times they were gainfully employed. 

That is not going to work for these 
miners, that is not going to work for 
these hard-pressed working families, 
and you had better believe I am going 
to be out here on the Senate floor rais-
ing Cain in behalf of these Minneso-
tans. 

Finally, let me one more time, before 
my colleague from Vermont takes the 
floor, remind all Senators, but espe-
cially Democrats: This is the majority 
leader, I believe, who has made a 
mockery of the legislative process. We 
have taken a State Department em-
bassy bill and gutted it. There is not a 
word left; there is only a number. In-
stead, you had a bankruptcy bill put 
in, completely unrelated—never mind 
rule XXVIII—without the deliberation, 
without the debate, without the ability 
offer an amendment. This is not the 
way we legislate. This is the Senate at 
its very worst. 

There may be a different majority 2 
years from now. We can do the same 
thing to the minority. Frankly, it 
should not be done by anyone. I cer-
tainly hope Democrats will vote 
against this. The minority leader yes-
terday said he is going to vote against 
this bill because, he said, it does not 
meet the standard of fairness. And it 
does not—not on substance and not on 
process, not on the basic standard of 
what the Senate should be about. I 
hope Senators will vote against this 
piece of legislation. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Vermont. 
Mr. LEAHY. Mr. President, par-

liamentary inquiry: How much time is 
available to the Senator from 
Vermont? 

The PRESIDING OFFICER. The Sen-
ator has 29 minutes. 

Mr. LEAHY. I thank the Chair. I like 
to see him back. I wish we were not 
still in session, but I suspect the Pre-
siding Officer probably had things he 
might have planned to be doing during 
this time, as did my distinguished 
friend from Iowa. 

My distinguished friend from Iowa 
and I have been here for numerous 
lame duck sessions. After 26 years here, 
I have yet to see what good was ever 
accomplished in one of these lame duck 
sessions. I think the statement made 
by my distinguished friend from Min-
nesota just now emphasizes the kind of 
mischief that sometimes happens in 
lame duck sessions, when people want 
to leave, yet we have, as in this case, a 
bankruptcy bill that none of the Demo-
crats had a chance, really, to do much 
about. It gets put in—what was it, I 
ask my friend from Minnesota, a bill 
on embassies? 

Mr. WELLSTONE addressed the 
Chair. 

Mr. LEAHY. I yield on my time. 
Mr. WELLSTONE. My colleague is 

correct. That is right. Though there is 
not a word about that. There is nothing 
left except for the bill number. 

Mr. LEAHY. This was not a case 
where there was a concern the embas-
sies were all going bankrupt? The em-
bassy in London or in Moscow or, heav-
en forbid, in Dublin, might be in bank-
ruptcy court in the Southern District 
of New York? That is not the case? 
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Mr. WELLSTONE. I say to my col-

league from Vermont that argument 
has not been made. So far, that argu-
ment has not been made. 

Mr. LEAHY. I thank my friend from 
Minnesota. I appreciate his pointing 
this out. I just want students who 
might look at this afterward and won-
der what bankruptcy has to do with 
embassies to go back and read what the 
distinguished Senator from Minnesota 
says, which is, of course, that it has ab-
solutely nothing to do with embassies. 
It is a parliamentary trick to get a 
piece of special interest legislation 
through. 

It is unfortunate this kind of trick 
had to be carried out because the Re-
publican majority could have worked 
with the President, they could have 
worked with the Democrats, to pass 
bankruptcy legislation that is more 
balanced and more fair. We did this 2 or 
3 years ago. I remember Senator 
GRASSLEY, Senator DURBIN, others, 
worked together and we passed a piece 
of bankruptcy legislation that was here 
in the Senate. It was strongly backed 
by both Democrats and Republicans. I 
think we passed it by 97 or 98 votes. 
There was only one vote against it. It 
was overwhelmingly passed. It shows 
what happens when Republicans and 
Democrats work together. 

Mr. President, I am disappointed that 
the majority refuses to work with the 
President and us to pass bankruptcy 
legislation that is better balanced and 
more fair. Despite the President’s re-
peated attempts to offer reasonable 
compromises for the last six months, 
the majority is continuing to push this 
unfair and unbalanced bill. It appears 
that the same mistakes that killed a 
chance for passage of the bipartisan 
balanced bankruptcy reform 2 years 
ago, in the last Congress, are being re-
peated in this Congress. We should 
work together to finish the work of the 
106th Congress. Instead, there seems to 
be this effort to pass flawed legislation 
that virtually guarantees a Presi-
dential veto. 

I had hoped we would have acted on 
the administration’s four letters on the 
resolution of key issues needed for the 
President to sign a fair and balanced 
bill, that we could have at least met to 
discuss them so we could have a bill 
the President could sign. 

I am the ranking Democrat currently 
on the Senate Judiciary Committee. I 
was not a conferee of the conference re-
port. Instead, the Republican leader-
ship created a sham conference to cre-
ate and file this flawed bankruptcy bill 
to make sure the Democrats would not 
have any say over it. It might be a nice 
exercise. It might look good in fund-
raising letters. But when you have a 
Democratic President, it is obvious we 
are spending hundreds of thousands of 
dollars of time, effort, and taxpayer 
money up here to pass something that 
is not going to be signed into law. It 

may help for the next fundraiser, but it 
does not help bringing about the kind 
of bankruptcy reform we actually need 
in this country. 

The Senate had requested a con-
ference in August 1999 on legislation to 
enhance security of U.S. missions and 
the security of personnel overseas and 
to authorize appropriations for the 
State Department, what the distin-
guished Senator from Minnesota was 
just talking about. That did not pro-
ceed. 

On October 11, 2000, the House ap-
pointed conferees not from the com-
mittee with jurisdiction over any em-
bassy security issues, but from the 
House Judiciary Committee. Then a 
few hours later, out of nowhere, the 
leadership filed a conference report 
that strikes every aspect of the under-
lying legislation on which the two 
Houses had gone to conference and put 
in this wholly unrelated matter with 
reference to a bankruptcy bill that had 
not even passed. It had only been intro-
duced that day. There was no debate, 
nothing. It is like: Whoops, open the 
closet door, let the special interests 
out, slam it down, and please pass it. 

We Americans are great at telling 
other countries how to run democ-
racies. We each tell them how to run 
elections. I hope in the last couple of 
years those countries that get lectures 
from us about how to run their democ-
racies have not been watching how 
matters have slipped before the U.S. 
Senate. Matters of great consequence 
are slipped before the U.S. Senate with-
out any votes, with the hope they will 
slip through in the dark of night. I 
hope those countries, when we tell 
them how to run elections, are not 
watching—I don’t know—Presidential 
elections or anything like that in our 
country. 

I look at Canada. I come from the 
State of Vermont. I think of Canada as 
that giant to the north. I look at Can-
ada. The whole country votes with 
paper ballots. Two hours later, they 
have them all hand counted with no 
mistakes and the country accepts the 
result. I hope we won’t lecture them as 
we often do. 

But I hope we will not tell people this 
is the way to pass legislation. I hope 
we will not tell countries how to do it 
based on this bill. It is an autocratic, 
behind-closed-doors, undemocratic pro-
cess, and it makes a mockery of the 
legislative process. 

This is unfortunate, since both 
Democrats and the administration 
have been trying to negotiate in good 
faith with the Republicans to achieve 
fair and balanced bankruptcy legisla-
tion. Everyone in this Chamber knows 
we have to have some bankruptcy re-
form legislation. But it cannot be one 
sided to any one special interest, it has 
to be balanced. 

There was not even a meeting of the 
sham conference committee, as far as I 

can tell. And the House had passed—
talk about a CYA; that means ‘‘care-
fully you’re allowed,’’—but, in an effort 
to make sure nobody questions them 
about this sham process that has 
slipped through behind closed doors, 
the House passed a 398–1 vote to in-
struct conferees to insist on a public 
meeting of the conference with open 
debate. By God, we are for government 
in the sunshine, 398-to-1. Are we not 
virtuous people in the other body? And 
the press releases went out. Of course, 
2 hours later, the sham conference re-
port was filed, the one that was done 
behind closed doors, not done in the 
open. But everybody could say: Why, I 
voted to have that open, 398–1. 

The bipartisan informal process that 
produced many improvements to the 
Senate-passed bill with respect to its 
bankruptcy provisions was for nought 
in the end. We worked in an informal 
bipartisan conference and made these 
improvements. We dropped the con-
troversial nonrelevant amendments on 
the 3-year minimum wage increase, re-
gressive tax cuts, mandatory minimum 
sentences for certain drug offenses, and 
private school vouchers. 

We added a new provision to include 
a $6,000 floor in the means test to pro-
tect low-income debtors. 

We added a new provision to take 
into account up to 10 percent of the 
debtor’s administrative expenses in the 
means test calculations. 

We added a new provision to allow for 
adjustments of up to 5 percent from the 
IRS standards for reasonable food and 
clothing expenses in the means test 
calculations to take into account the 
regional difference in costs. 

We struck the provision that exempt-
ed creditors with small claims from 
sanctions against creditors who file 
abusive motions, and, thus, we made 
all creditors subject to these sanctions 
for coercive behavior. 

We expanded the eligibility for the 
waiver of filing fees to debtors with in-
come less than 150 percent of the pov-
erty line. 

All of these things we did with Demo-
crats and Republicans working to-
gether, each side giving some things, 
each side adding things. We had a bet-
ter bill. We even added a new tem-
porary bankruptcy judgeship for the 
following courts: the District of Dela-
ware, the Southern District of Georgia, 
the Eastern District of North Carolina, 
and the District of Puerto Rico. 

Finally, we added privacy protections 
for the financial information of debtors 
to protect patient medical records in 
bankruptcy health care businesses, to 
destroy all debtors’ tax returns after 3 
years of the close of the case, to pro-
vide Congress with the authority to 
add appropriate privacy safeguards to 
protect electronic bankruptcy data, 
and to add safeguards for the collection 
of bankruptcy data. 

That was a good bipartisan start with 
Republicans and Democrats working 
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together. We could have a fair and bal-
anced final bankruptcy reform bill. It 
was something people on all sides of 
the issue were applauding. They were 
saying: Finally, Republicans and 
Democrats are working together. 

Do you know what happened? Some 
in the Republican majority found this 
was going on and said: We can’t have 
it; we can’t have that balance; it has to 
be one sided; it has to be our way or no 
way, and they stopped those meetings. 

We actually resolved most of the 
issues between the two bills. There 
were two key issues outstanding. We 
could have brought it back for a vote. 
One was discharge of penalties for vio-
lence against family planning clinics, 
medical clinics, and the other was a 
problem with wealthy debtors who used 
overly broad homestead exemptions to 
shield assets from creditors by putting 
money into multimillion-dollar houses, 
declaring bankruptcy, and thumbing 
their nose at their creditors. 

Everything I heard told me we could 
have reached bipartisan agreement on 
these matters, too. Now this backdoor 
conference report does not adequately 
address either of these two abuses cur-
rently in the bankruptcy system. 

The Senate passed the Schumer 
amendment to prevent the discharge of 
penalties for violence against family 
planning clinics. This was not a par-
tisan vote. It was 80–17. People said, no 
matter how you feel about abortion, no 
matter how you feel about medical 
matters or family planning, we are not 
going to condone violence against le-
gitimate medical clinics. 

Does the conference report reflect 
this? No. There is not a single provi-
sion to end abusive bankruptcy filings 
used to avoid the legal consequences of 
violence, vandalism, and harassment to 
deny access to legal health services. As 
a result, we could have all kinds of 
clinic violence. If you are sued for it, 
just declare bankruptcy and get away 
with it. That is wrong. 

The administration made it crystal 
clear in four letters to congressional 
leaders that an end to this abuse of the 
current bankruptcy system was needed 
to gain the President’s signature. Four 
times they said they were not going to 
allow people to firebomb clinics, harass 
people, assault people, and if they are 
sued, to simply say: We will declare 
bankruptcy. Four times. 

The OMB Director Jack Lew wrote to 
Congressional leaders on May 12, 2000:

The abuses of the bankruptcy system must 
be stemmed, including abuse by those who 
would use bankruptcy to avoid penalties for 
violence against family planning clinics.

The President wrote congressional 
leaders on June 9:

I am deeply disturbed that some in Con-
gress still object to a reasonable provision 
that would end demonstrated abuse of the 
bankruptcy system. We cannot tolerate abu-
sive bankruptcy filings to avoid the legal 
consequences of violence, vandalism, and 
harassment used to deny access to legal 

health services. An effective approach, such 
as the one offered by Senator SCHUMER’s 
amendment, should be included in the final 
legislation.

A few weeks later the President 
again wrote to congressional leaders to 
reiterate his position saying:

I cannot support a bankruptcy bill that 
fails to require accountability and responsi-
bility from those who use violence, van-
dalism, intimidation, and harassment to 
deny others access to legal health services. 
. . . The final legislation must include an ef-
fective approach to this problem, such as the 
one contained in the amendment by Senator 
SCHUMER, which passed the Senate by a vote 
of 80–17.

This is a no-brainer. We already de-
bated it and voted on it 80–17. We have 
a hard time getting an 80–17 vote here 
to support the bean soup in the Senate 
cafeteria. 

Gene Sperling, national economic ad-
viser to the President, in his letter of 
September 22, made it clear that Presi-
dent Clinton would veto any bank-
ruptcy reform legislation that did not 
end this abuse of bankruptcy law. He 
said:

Our society should not tolerate those who 
develop a strategy to first threaten and in-
timidate doctors, health care professionals, 
or their patients and then turn to the bank-
ruptcy courts to avoid legal liability for 
their actions. I reiterate that the President 
will not sign any legislation that does not 
contain effective means to ensure account-
ability and responsibility of perpetrators of 
clinic violence.

Mr. President, how much time is still 
available to the Senator from 
Vermont? 

The PRESIDING OFFICER. Just 
under 13 minutes. 

Mr. LEAHY. I thank the Chair. 
We should not use the bankruptcy 

law to shield purveyors of violence. We 
should close this loophole. 

Six defendants in the Nuremberg files 
web site case filed bankruptcy to avoid 
their debts under the law. This web site 
depicted murder weapons with dripping 
blood and advocated the killing of pro-
choice physicians and public figures. 
Indeed, as some of these people were 
killed, their names were crossed out on 
the web site. Why should somebody 
who is sued for this kind of violence, 
purveying this kind of violence, be al-
lowed to go to bankruptcy court and 
say, ‘‘See ya, I’m home free’’? 

Dr. Barnett Slepian, who was mur-
dered 2 years ago in Buffalo on October 
23, 1998, was on this heinous Internet 
site. After he was murdered, his name 
was crossed out. 

If I can make a personal note, when 
Dr. Slepian was murdered in upstate 
New York because his name was on the 
Nuremberg files web site, within days 
they determined the chief suspect was 
a man from Vermont. In fact, there is 
now an arrest warrant out for him. 

I mention that also not just because 
I am from Vermont, but when I 
checked the Internet file, I found that 
along with this man’s name, my name 

was there. I was listed as one of the 
people who should be shot and killed. I 
take that a little bit personally, espe-
cially when the FBI are now looking 
for a man from my State who is sus-
pected of shooting and killing one of 
the people whose name was on that list 
with mine. Dr. Slepian’s name has been 
crossed out. Mine has been left on the 
list of those who should be shot and 
killed. 

Frankly, I find it a little bit difficult 
to think, when these people are sued 
for this kind of thing, and judgments 
are rendered against them, that they 
can just go into bankruptcy court and 
say: See ya. 

So nobody will think that there is 
any kind of conflict of interest, I am 
not part of any suit against them. I am 
not going to do that. But for those who 
have, they ought to at least get their 
settlement or other judgment, win or 
lose, in the courts. But we should not 
let anybody walk into our Federal 
bankruptcy court—because of a huge 
loophole that this Congress does not 
have the guts to close—and just walk 
home scot-free. 

It is hypocrisy at the worst, when we 
voted 80–17 in this body to close the 
loophole, and when all but one Member 
of the other body voted to have an open 
conference on this, that both bodies ig-
nored that. That is hypocrisy. It is 
wrong. 

If anybody thinks they do not know 
the reason why some people in this 
country look at the Congress and ask 
what is going on, there is one of your 
reasons right there. Maybe we ought to 
look at some of the elections this year 
and say: Our people are saying they are 
fed up with this. 

In fact, this suspect is still at large, 
and with a reward of $1 million for his 
arrest. 

You tell me—anybody in this body—
you tell me—anybody who is listening 
to this debate—that somehow it is fair 
to let people such as that escape be-
cause of a loophole that we do not have 
the guts to close in our bankruptcy 
law. 

Clearly, the perpetrators of violence 
and illegal intimidation should not be 
able to abuse the bankruptcy laws to 
avoid responsibility for their actions. 
Bankruptcy should not be used to 
avoid the legal consequence of clinic 
violence, harassment, and intimida-
tion. 

If we do not want to do something 
against violence, apparently we do not 
want to do anything in bankruptcy to 
offend those who have multimillion-
dollar estates in the right States. 

In the Senate, we passed, by a vote of 
76–22, an amendment to create a 
$100,000 nationwide cap on any home-
stead exemption. Again, we could say 
we are only concerned about the little 
people. We are concerned about people 
paying the debt. All people—we want 
everybody to pay their bills. Whether 
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they are rich or poor, we want them to 
pay their bills. We are equal to every-
body. 

Of course, that would have elimi-
nated one of the most flagrant abuses 
in bankruptcy laws—debtors moving to 
expensive homes in a handful of States 
with unlimited exemptions, declaring 
bankruptcy, and then keeping their 
millions of dollars in the homes that 
they have in those States. 

Senator KOHL, along with Senator 
SESSIONS, put together an amendment 
that the Senate overwhelmingly adopt-
ed. I am beginning to see why every-
body voted for it. Some must have got-
ten word that it would be gutted as 
soon as it got off the floor, gutted be-
hind closed doors, where nobody votes 
and nobody’s fingerprints are on them. 
Even to talk about: OK, you want to 
raise it to $100,000? Raise it to $500,000. 
Then all of a sudden we find it is gut-
ted. It is going to build a lot of homes 
in Texas and Florida. It is an amazing 
coincidence those two States are going 
to have the advantage of not having 
that provision. If you want to declare 
bankruptcy, just put your millions of 
dollars in a house in Texas or Florida, 
and under this you are safe. 

Again, the Administration made it 
crystal clear in four letters to congres-
sional leaders that the President would 
not sign any bankruptcy reform bill 
that did not end the abuse of unlimited 
homestead exemptions. In fact, the Re-
publican leadership reached an agree-
ment with Democrats and the Adminis-
tration to include a nationwide $500,000 
cap on homestead exemptions in bank-
ruptcy, but then the majority changed 
its mind. Why? I do not understand 
why the majority then reverted to a 
flawed homestead provision in this con-
ference report. 

As early as May 12, 2000, OMB Direc-
tor Jack Lew made clear the Adminis-
tration’s position. Director Lew wrote 
to Congressional leaders: It is fun-
damentally unfair to ask low- and mod-
erate-income debtors to devote future 
income to repay the debts that they 
can, while leaving loopholes that allow 
the wealthy to shield income and as-
sets from their creditors. High or un-
limited homestead exemptions allow 
people with expensive homes to avoid 
their responsibility to repay a signifi-
cant portion of their debts. 

On June 9, 2000, the President, him-
self, wrote to congressional leaders 
about the need to end abusive home-
stead exemptions in any final bank-
ruptcy reform bill. President Clinton 
wrote: I am concerned, for example, 
that the final bill may not adequately 
address the problem of wealthy debtors 
who use overly broad homestead ex-
emptions to shield assets from their 
creditors. 

Again, a few weeks later on June 
29th, the President reiterated his posi-
tion by writing to congressional lead-
ers: The proposed limitation on State 

homestead exemptions will address, for 
the first time, those who move their 
residence shortly before bankruptcy to 
take advantage of large State exemp-
tions to shield assets from their credi-
tors. But the proposal does not address 
a more fundamental concern: unlim-
ited homestead exemptions that allow 
wealthy debtors in some States to con-
tinue to live in lavish homes. In light 
of how other provisions designed to 
stem abuse will affect moderate-in-
come debtors, it is unfair to leave this 
loophole for the wealthy in place. 

A few weeks ago, it appeared the ma-
jority was finally beginning to under-
stand and accept the President’s com-
monsense approach by agreeing to a 
federal cap on homestead exemptions. 
On September 22, Gene Sperling, Na-
tional Economic Advisor to the Presi-
dent, wrote to Majority Leader LOTT: 
The President appreciates your signifi-
cant movement on the homestead 
issue. We realize that the offer goes 
against strongly held views of some 
members of your caucus, and we are 
grateful for the effort. While we had 
proposed placing a cap of $250,000 on 
the size of state homestead exemp-
tions, we could accept a homestead cap 
of $500,000, were we to reach agreement 
on other issues. 

It does not take a rocket scientist to 
understand that the President would 
veto a bankruptcy conference report 
that did not adequately address the 
discharge of penalties for violence 
against family planning clinics and the 
problem of wealthy debtors who use 
overly broad homestead exemptions to 
shield assets from their creditors. Four 
times the Administration wrote to con-
gressional leaders about the need to ad-
dress these two areas of bankruptcy 
abuse. Four times. 

But this conference report fails ade-
quately to address either of these two 
abuses of the current bankruptcy sys-
tem. 

Unfortunately, the majority is re-
peating the same mistakes that killed 
bankruptcy reform in the last Con-
gress. Instead of keeping on the track 
of bipartisan compromise that was 
headed toward enacting a fair and bal-
anced bill, the majority veered off 
course on behalf of special interests. 
The result is an unfair and unbalanced 
bankruptcy conference report. 

Fortunately, bankruptcy filings have 
been declining for the last couple of 
years. In 1999, the per capita personal 
bankruptcy rate dropped by more than 
9 percent. In the 2000 fiscal year, the 
decline continued. According to the 
Administrative Office of the U.S. 
Courts, bankruptcy filings for fiscal 
year 2000 are down 6.8 percent for per-
sonal filings, down 6.6 percent for busi-
ness filings and down 9.2 percent for 
chapter 7 filings. Over the last two 
years, Chapter 7 filings have dropped 15 
percent and personal bankruptcy fil-
ings overall have declined by 12 per-
cent. 

In my home state of Vermont, the re-
cent decline in personal bankruptcy fil-
ings is even more dramatic. In 1999 con-
sumer bankruptcy filings in the Dis-
trict of Vermont dropped 11 percent 
compared to 1998 and fell an additional 
20 percent so far this year as compared 
to last year that is approximately a 
one-third decrease over the last two 
years. 

Clearly, the justification that we 
must pass this flawed measure now be-
cause of a bankruptcy crisis rings hol-
low given the latest bankruptcy filing 
facts across the nation. There is no 
need to rush a bad bill into law. 

On June 9, 2000, President Clinton 
wrote to congressional leaders that: I 
have long made clear my support for 
legislation that would encourage re-
sponsibility and reduce abuses of the 
bankruptcy system on the part of debt-
ors and creditors alike. We also must 
ensure that a reasonable fresh start is 
available for those who turn to bank-
ruptcy as a last resort when facing di-
vorce, unemployment, illness, and un-
insured medical expenses. Bankruptcy 
reform legislation should strike the 
right balance. 

Unfortunately, this conference report 
fails to strike that right balance. The 
President will and should veto it. 

The administration has helped to 
make the economy a lot better. We can 
take a moment. Let us wait until next 
year and pass a good bill. Let us take 
care of those problems that are in 
there, but let’s not allow the haters, 
the crime inciters, the murderers, and 
the firebombers to go free. For Pete’s 
sake, let’s not let somebody who has 
amassed millions of dollars of assets, 
and even more millions of debt, to say: 
I will go buy a house in Texas or Flor-
ida because then I can escape my credi-
tors. 

Mr. President, how much time does 
the Senator from Vermont have re-
maining? 

The PRESIDING OFFICER. Four and 
one-half minutes. 

Mr. President, I yield the floor and 
reserve the remainder of my time. 

Mr. GRASSLEY addressed the Chair. 
The PRESIDING OFFICER. The Sen-

ator from Iowa. 
Mr. GRASSLEY. We are waiting for 

the Senator from Alabama to come and 
speak. Before he gets here, I will take 
a moment, so I yield myself such time 
as I might consume. 

The PRESIDING OFFICER. Without 
objection, it is so ordered.

Mr. GRASSLEY. I am glad the Sen-
ator from Vermont pointed out the 
many compromises that were made to 
accommodate the President and to ac-
commodate Democrats in the Senate. 
He did not say this, but there were also 
a lot of changes made to accommodate 
Republicans. But he pointed out that 
we have two issues on which we dis-
agree. That is what the Senator from 
Vermont said. I do not think that Sen-
ators should vote against this bill over 
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two issues which are not central to the 
concept of bankruptcy reform. 

I was disappointed, however, in his 
comments on the process. He referred 
to a very unusual process. I confess 
that it was a very unusual process by 
which this bill was conferenced and got 
to the Senate floor. But I think I heard 
him say something about Democrats 
not being consulted. There was a 3–3 
ratio on this conference. Normally 
there would not be a 3–3 ratio; there 
would probably be one more Repub-
lican than Democrat. But because of 
Senator Coverdell’s death, it ended up 
on this conference there were three Re-
publicans and three Democrats. So the 
point is, we would not be here today if 
it were not for help from Democrats, 
even in conference. 

I only say that because the Senator 
from Vermont is a friend of mine. He is 
very strongly opposed to this legisla-
tion. But I thought I ought to point out 
the fact that there are those small, in-
significant modifications of his com-
ments that I thought I ought to make. 
Whether he would consider those clari-
fications or not, that is his judgment. 
But I want them on the record for my 
point of view. 

I also address an issue raised by Sen-
ator LEAHY. Some have stated that the 
bankruptcy conference report should 
be opposed on the grounds that it does 
not contain a provision that would pre-
vent abortion protesters from using 
bankruptcy as a way to get out of pay-
ing debt arising as a result of violence 
or intimidation at abortion clinics. 

On this issue, I draw my Senator’s at-
tention—in other words, the attention 
of the Senator from Vermont—to a 
memo prepared by the nonpartisan 
Congressional Research Service. 

This memo—which I will provide to 
any Senator who wants to see it, and I 
will include it in the RECORD—con-
cludes that not one single abortion pro-
tester has ever used bankruptcy in this 
way. I repeat, according to the Con-
gressional Research Service, a truly 
nonpartisan resource, no one has ever 
used bankruptcy to skip out on debts 
arising from violence or intimidation 
at an abortion clinic. 

This issue, of course, is a red herring. 
It has been put forth by people who flat 
out oppose needed bankruptcy reform 
as a way of defeating this legislation. 
There is absolutely no merit to their 
argument. 

I hope people will see it for what it 
is—an empty political ploy. I hope Sen-
ators will see through this political 
ploy and support the bankruptcy con-
ference report. 

I ask unanimous consent to print in 
the RECORD the memo from the Con-
gressional Research Office.

There being no objection, the memo 
was ordered to be printed in the 
RECORD, as follows:

CONGRESSIONAL RESEARCH SERVICE, 
LIBRARY OF CONGRESS, 

Washington, DC, October 26, 2000. 
MEMORANDUM 

To: Hon. Charles Grassley. 
From: Robin Jeweler, Legislative Attorney, 

American Law Division. 
Subject: Westlaw/LEXIS survey of bank-

ruptcy cases under 11 U.S.C. § 523. 
This confirms our phone conversation of 

October 25, 2000. You requested a comprehen-
sive online survey of reported decisions con-
sidering the dischargeability of liability in-
curred in connection with violence at repro-
ductive health clinics by abortion protesters. 
Our search did not reveal any reported deci-
sions where such liability was discharged 
under the U.S. Bankruptcy Code. 

The only reported decision identified by 
the search is Buffalo Gyn Womenservices, 
Inc. v. Behn (In re Behn), 242 B.R. 229 (Bankr. 
W.D.N.Y. 1999). In this case, the bankruptcy 
court held that a debtor’s previously in-
curred civil sanctions for violation of a tem-
porary restraining order (TRO) creating a 
buffer zone outside the premises of an abor-
tion service provider was nondischargeable 
under 11 U.S.C. § 523(a)(6), which excepts 
claims for ‘‘willful and malicious’’ injury. 
The court surveyed the extant and somewhat 
discrepant standards for finding ‘‘willful and 
malicious’’ conduct articulated by three fed-
eral circuit courts of appeals. It granted the 
plaintiff’s motion for summary judgment 
and denied the debtor/defendant’s motion to 
retry the matter before the bankruptcy 
court. Specifically, the court held: 

‘‘[W]hen a court of the United States issues 
an injunction or other protective order tell-
ing a specific individual what actions will 
cross the line into injury to others, then 
damages resulting from an intentional viola-
tion of that order (as is proven either in the 
bankruptcy court or (so long as there was a 
full and fair opportunity to litigate the ques-
tion of volition and violation) in the issuing 
court) are ipso facto the result of a ‘willful 
and malicious injury.’ ’’—242 B.R. at 238. 

The PRESIDING OFFICER (Mr. L. 
CHAFEE). The Senator from Utah. 

Mr. HATCH. Mr. President, this con-
sumer bankruptcy reform legislation is 
one of the most important legislative 
efforts to reform the bankruptcy laws 
in decades. I thank my distinguished 
friend and colleague from Iowa for his 
hard work on this, of course, the dis-
tinguished Senator from New Jersey, 
and so many others, Senator BIDEN 
from Delaware. There are many others 
as well. 

This is important. Before talking 
about the substance of the legislation, 
I personally thank the majority leader 
who has worked hard and tirelessly to 
keep this legislation on track despite 
the many obstacles that it has faced—
I have to say phony obstacles at that. 

Thanks to the majority leaders’s 
commitment to moving this legisla-
tion, we now find ourselves in a posi-
tion to weed out many of the abuses in 
the bankruptcy system and also to en-
hance consumer protection. 

I also acknowledge and thank the 
ranking member of the Senate Judici-
ary Committee, Senator LEAHY, who 
has worked with me and Senator 
GRASSLEY and others to reach agree-
ment on many of the bill’s provisions. 

Most of all, I commend the original 
authors of the legislation, Senators 
GRASSLEY and TORRICELLI, chairman 
and ranking minority member of the 
Subcommittee on Administrative Over-
sight and the Courts, respectively, for 
their hard work in crafting this much 
needed legislation and for their unre-
lenting commitment to making the de-
velopment and passage of this bill a bi-
partisan process. 

As I have mentioned, my praise also 
goes to Senator SESSIONS and Senator 
BIDEN, who have shown unwavering 
dedication to accomplishing the impor-
tant reforms in this bill, and to the 
many other Members of the Senate for 
their hard work and cooperation. 

I was deeply troubled by a comment 
made on the floor yesterday by a col-
league from the other side of the aisle 
to the effect that this bill was written 
by Republicans and is being forced 
upon Senate Democrats. Nothing could 
be further from the truth. I am com-
pelled to set the record straight on 
that point. The entire development of 
this bill has taken place in a bipartisan 
manner. In fact, throughout the entire 
process of consideration of this bill, be-
ginning as long ago as the drafting 
stage, numerous changes suggested by 
the minority have been made. 

It is no secret that in the informal 
conference process, we worked together 
with Senate Democrats. And with rare 
exception, the provisions that are con-
tained in the final conference product 
were agreed to and were done with the 
full bipartisan cooperation and support 
of the Senate negotiators. Further-
more, in an effort to reach a bipartisan 
agreement and address concerns of the 
White House, we took issues that were 
important to many of us on the Repub-
lican side off the table. 

For example, I agreed to remove 
from consideration a provision I had 
sought which would have prevented 
criminal check kiters and counter-
feiters from collecting attorney’s fees 
in lawsuits that they bring against 
debt collectors—I might add, multiple 
lawsuits that really don’t make sense. 
Many others in the majority also made 
concessions and a good faith effort to 
resolve differences and move forward 
with the long overdue comprehensive 
bankruptcy reform. 

Here on the Senate floor, the asser-
tion was made that not a single organi-
zation that advocates for kids sup-
ported this bill. I simply cannot allow 
that kind of misrepresentation to 
stand uncorrected. In fact, there is tre-
mendous support for this legislation 
from child advocates. 

Let me give some illustrations. A let-
ter from Laura Kadwell, President of 
the National Child Support Enforce-
ment Association, representing over 
60,000 child support professionals across 
America:

I’m writing to urge you to support the 
Bankruptcy Reform Act of 2000. NCSEA is 
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committed to ensuring that both parents ful-
fill their responsibilities to provide emo-
tional and financial support to their chil-
dren—including honoring legally-owed child 
support obligations. The pending legislation 
will forward this goal significantly.

In a letter from Howard Baldwin, 
President of the Western Interstate 
Child Support Enforcement Council, an 
organization comprised of child sup-
port professionals from the private and 
public sectors west of the Mississippi 
River:

I would like to express our membership’s 
unqualified support.

The resolution of the California Fam-
ily Support Council, consisting of ap-
proximately 2,500 persons employed by 
county and State agencies which ad-
minister the Federal child support pro-
gram in California:

Now therefore be it resolved that the Cali-
fornia Family Support Council * * * directs 
the president of the California Family Sup-
port Council to convey to the California con-
gressional delegation and to the President 
its enthusiastic endorsement of the Bank-
ruptcy Reform Bills.

How about a letter from Betty D. 
Montgomery, attorney general of the 
State of Ohio:

As the chief law enforcement officer for 
[Ohio], I stand committed to protecting our 
most vulnerable citizens [and this legisla-
tion] will further promote the objectives of 
our state and national child support enforce-
ment program and further ensure that those 
families in need are protected.

A vote for this conference report will 
mean a vote to stop letting deadbeat 
parents use bankruptcy to avoid pay-
ing child support. It will mean a vote 
to stop paying lawyers ahead of chil-
dren who rely on child support. I have 
worked with Senator TORRICELLI, the 
National Association of Attorney Gen-
erals, and the National Women’s Law 
Center to improve current bankruptcy 
law with respect to child support and 
alimony. Currently bankruptcy law is 
simply not adequate. Frankly, I was 
outraged to learn of the many ways 
deadbeat parents were manipulating 
and abusing the current bankruptcy 
system in order to get out of paying 
their domestic support obligations. I 
am proud of the improvements we are 
making in this legislation over current 
law in terms of ensuring that parents 
meet their child support and other do-
mestic support obligations in bank-
ruptcy. 

I have worked tirelessly, as others 
have—those I have mentioned—provi-
sion by provision, both last year and 
this year, to make this conference re-
port one that dramatically improves 
the position of children and ex-spouses 
who are entitled to domestic support. 
No one who actually looks at what the 
conference report says can in good con-
science say that this bill is not a tre-
mendous improvement for children and 
families over current law. 

This bill for women and children 
gives child support first priority sta-

tus, up from seventh in line, meaning 
they will be paid ahead of the lawyers, 
if you can imagine that. It is about 
time. It makes staying current on child 
support a condition of discharge. It 
makes debt discharge in bankruptcy 
conditional upon full payment of past 
due child support and alimony. It 
makes domestic support obligations 
automatically nondischargeable with-
out the cost of litigation. It prevents 
bankruptcy from holding up child cus-
tody, visitation and domestic violence 
cases. And it helps avoid administra-
tive roadblocks to get kids the support 
they need. 

It is a very important set of changes, 
without which we are going to be abus-
ing children in the law. 

That is not all. The conference report 
makes more improvements over cur-
rent law for women and children. This 
chart shows that. It makes the pay-
ment of child support arrears a condi-
tion of plan confirmation. It provides 
better notice and more information for 
easier child support collection. It pro-
vides help in tracking down deadbeats. 
It allows for claims against a deadbeat 
parent’s properties. It allows for the 
payment of child support with interest 
by those with means. And it facilitates 
wage withholding to collect child sup-
port from deadbeat parents. It does all 
of that. 

I am also happy to say that the con-
ference report prevents deadbeats from 
using the automatic stay in bank-
ruptcy to avoid paying their support 
obligations. The bankruptcy reform 
stops deadbeat parents from abusing 
the automatic stay.

The conference report prevents dead-
beats from using bankruptcy’s auto-
matic stay to avoiding child support 
with this legislation. 

The automatic stay cannot be used 
to put a hold on the interception of a 
deadbeat parent’s tax refund to pay 
support. 

The automatic stay cannot be used 
to prevent the reporting of overdue 
support owed by deadbeat parents to 
any consumer reporting agency. 

The automatic stay cannot be used 
to prevent the withholding, suspension, 
or restriction of driver’s licenses, pro-
fessional and occupational licenses, 
and recreational licenses when dead-
beats default on domestic support obli-
gations. 

And suspending the driver’s license of 
the deadbeat parent can be a very ef-
fective way of getting them to pay the 
child support they owe. 

This is important stuff. It has taken 
lot of time to get this done. We will 
pass this bill. But if the administration 
doesn’t accept this bill and it winds up 
vetoing it, it will be a tragedy. 

These are just a few of the many im-
provements the conference report 
makes in this area as compared with 
current law. 

I have had a long history of advo-
cating for children and families in Con-

gress and throughout my legal career. I 
support a conference report that puts 
child support first in line ahead of the 
lawyer’s fees and that doesn’t let debt-
ors who owe child support turn their 
backs on children when they file for 
bankruptcy. 

In another provision I authored, the 
conference report protects for the first 
time in bankruptcy education savings 
accounts set up by parents and grand-
parents for their children and grand-
children. 

All things considered, it is pretty 
simple. A vote for this conference re-
port is a vote for our Nation’s kids. 

Just look at the bankruptcy con-
sumer provisions. A vote for this con-
ference report is a vote for consumers. 
The legislation includes a whole host of 
new consumer protections that do not 
exist under current law, such as: 

New disclosure by creditors and more 
judicial oversight of reaffirmation of 
agreements to protect people from 
being pressured into onerous agree-
ments; 

A debtors’ bill of rights to prevent 
the bankruptcy mills from preying 
upon those who are uninformed of their 
rights; 

New consumer protections under the 
Truth in Lending Act, such as required 
disclosure regarding minimum month-
ly payments and introductory rates for 
credit carts; 

Penalties on creditors who refuse to 
negotiate reasonable payment sched-
ules outside of bankruptcy; 

Penalties on creditors who fail to 
properly credit plan payments in bank-
ruptcy; 

Credit counseling programs to help 
avoid the cycle of indebtedness; 

Protection of educational savings ac-
counts; and 

Equal protection for retirement sav-
ings in bankruptcy. 

You can’t look at this bill and what 
it means to people in this country 
without realizing that this is a step 
forward. 

A vote for this legislation is also a 
vote for families by preventing wealthy 
people from continuing to abuse the 
system at the expense of everyone else. 

Under the current system, people 
with high incomes can run up massive 
debts and then use bankruptcy to get 
out of honoring them. All of us end up 
paying for the unscrupulous who abuse 
the system. In fact, it has been esti-
mated that every American family 
pays $550 a year in a hidden taxes as a 
result of these abusers. This legislation 
helps eliminate this hidden tax by im-
plementing a means test to make 
wealthy people who can repay their 
debts honor them. 

Let me make one thing absolutely 
clear. The poor are not affected by the 
means test. In fact, the legislation pro-
vides a safe harbor for those who fall 
below the median income. So they are 
not subjected to the means test at all. 

VerDate jul 14 2003 14:28 Jan 23, 2005 Jkt 029102 PO 00000 Frm 00035 Fmt 0686 Sfmt 0634 E:\BR00\S07DE0.001 S07DE0



CONGRESSIONAL RECORD—SENATE 26461December 7, 2000
Again, only those above the median in-
come are affected, and the means test 
could not deny anyone bankruptcy re-
lief. It just requires those who have the 
means to repay their debts, based on 
their income, to do so. It is that sim-
ple. 

A vote for the conference report also 
is a vote to stop allowing a few wealthy 
individuals to abuse the homestead ex-
emption. The conference report tackles 
the problem of the homestead exemp-
tion. Although rare, that problem is of-
fensive to those of us who work hard to 
make good on our debts. 

The conference report reaches a com-
promise which targets the major abuse 
of bankruptcy by those who move to 
States with generous homestead ex-
emptions purely in order to file bank-
ruptcy and keep an expensive home. 
Although this reform provision does 
not go as far as some of us would like, 
without it we are back to business as 
usual with no improvement to current 
law at all. 

A vote for this conference report is 
also a vote for families who work to 
save for retirement. I mentioned ear-
lier that the conference report contains 
my provision to provide equal treat-
ment for retirement savings plans in 
bankruptcy. For example, the retire-
ment savings of teachers and church 
workers are clearly given the protec-
tion in bankruptcy as much as every-
one else. They deserve nothing less. 

A vote for the conference report is a 
vote for our country farmers and the 
men and women who work hard every 
day in the face of many challenges. 
Without this reform package, family 
farmers lose out on the special bank-
ruptcy protections they need in chap-
ter 12. 

I urge my colleagues to think for a 
moment about the children, the con-
sumers, families, and farmers who will 
end up getting hurt if comprehensive 
bankruptcy reform is not enacted this 
year. I urge my colleagues to support 
and cast a vote for them and to support 
this bankruptcy reform. 

I also urge the President of the 
United States to sign this bankruptcy 
reform into law. 

Mr. SESSIONS. Mr. President, I 
thank Senator HATCH for his leadership 
on this bankruptcy bill and for shep-
herding it through the Judiciary Com-
mittee. 

I remember distinctly when we first 
began to discuss the problems of chil-
dren, alimony and child support, the 
leadership and the firm position Sen-
ator HATCH took to guarantee that 
children and alimony payments would 
have an enhanced position in bank-
ruptcy, much higher than it had ever 
been before. That was the goal of Sen-
ator HATCH, who has worked on this 
bill and previous bankruptcy bills and 
studied this. 

I am looking at a letter from some 
professors who don’t seem to get it. 

But the Senator has studied and spon-
sored the amendment that made some 
of the historic changes. 

Is there any doubt in your mind, Sen-
ator, that the children will benefit 
from those child support payments, 
and women will have more protections 
for alimony payments under this bill 
that we are about to pass than if the 
bill does not pass? 

Mr. HATCH. I thank the Senator for 
his very intelligent question. There is 
no question that this bill will make 
dramatic changes in bankruptcy laws 
to the benefit of children, parents, fam-
ilies, farmers—just name them—in 
large measure because of the work of 
the distinguished Senators, Mr. GRASS-
LEY, Mr. TORRICELLI, and others, in-
cluding our ranking member Senator 
LEAHY, and especially the distin-
guished Senator from Alabama. 

The distinguished Senator from Ala-
bama has been here just long enough to 
show how effective he is and what a 
perfect job he has done on the Judici-
ary Committee. I personally com-
pliment the Senator. He has played a 
significant and noble role in this bill, 
as have others, but, in particular, I 
consider him one of the best lawyers, 
one of the best legal practitioners in 
this whole body. I am very proud of the 
work the Senator and so many others 
have done on this bill, without which it 
would have been much tougher for me 
as chairman of the committee. This 
bill has made a true difference in the 
lives of the children of this country. 

If we don’t have this bill put on the 
law books of this country, families, 
children, farmers, consumers, and oth-
ers are going to be drastically hurt. 
Yes, no bill is absolutely perfect, but 
we have too many people at cross-pur-
poses. But we have worked every day 
this bill has been in existence with our 
colleagues on the other side. That is 
why we have a number of them who are 
willing to support this bill, not only 
willing but enthusiastically do so. 

We couldn’t have come this far with-
out the work of the distinguished Sen-
ator from Alabama. I have great re-
spect for the Senator and I am grateful 
he is on the floor today. I am grateful 
the Senator is one of the people who is 
helping to make the case for this bill. 
There are good people on both sides of 
the aisle, good people who understand 
these important matters, good people 
who know that children are a focal 
point of much of this bill. 

I thank the Senator for his question. 
The PRESIDING OFFICER. Who 

yields time to the Senator from Ala-
bama? 

Mr. HATCH. I yield such time as he 
shall need. 

The PRESIDING OFFICER. The Sen-
ator from Alabama. 

Mr. SESSIONS. Mr. President, we 
have had quoted on the floor a letter 
from a group of professors that ex-
pressed opposition to this bankruptcy 

bill. I think we owe it to those who 
quoted from it to treat the letter seri-
ously and analyze item by item the 
complaints they have made and discuss 
it on the floor. I must say that after 
examining the letter carefully, I must 
take issue with the professors’ conclu-
sions. I intend to try to go over the 
points that they raise fairly and hon-
estly, and to state the situation as I 
see it. In fact, I think it is quite plain. 
The professors are wrong and they are 
making misleading statements about 
it. 

For example, the letter from the pro-
fessors says:

Women and children will have to compete 
with powerful creditors to collect their 
claims after bankruptcy.

The fact is, the bill makes currently 
exempt assets—that is, homestead, 
household effects, tools of the trade—
those kinds of things that normally 
today cannot be made to be sold to pay 
alimony or child support—non-exempt. 
Thus, wives and mothers will not have 
to compete with anyone before, during, 
or after bankruptcy for these key as-
sets. In fact, a mother, for child sup-
port, can take the home—the home-
stead notwithstanding—of a deadbeat 
dad and take other assets that he has 
that otherwise under current law 
would be exempt. It is a major step for-
ward for the rights of children. 

The letter from the professors fur-
ther says:

Credit card claims increasingly will be ex-
cepted from discharge and remain a legal ob-
ligation after bankruptcy.

The fact is, the bill makes only cred-
it card debt incurred by fraud non-
dischargeable, just like taxes and child 
support are nondischargeable. Debtors 
who defraud creditors should not be 
able to discharge their debts in bank-
ruptcy and not pay them. They only 
ought to be able to discharge the debts 
they lawfully incurred. That is the cur-
rent law. That is the law today. You 
cannot discharge fraudulent debts. In 
addition, of course, credit card debt is 
at the end of the line if you have to pay 
anything. It is a non-secured debt. It is 
the last priority to be paid in the list 
of priorities. 

This letter goes on to say:
Large retailers will have an easier time ob-

taining reaffirmations of debt that legally 
could be discharged.

That is absolutely false. I was 
charged by Senator GRASSLEY to meet 
with Senator REID and the representa-
tives from the White House to develop 
reaffirmation language that would 
strengthen protections for people who 
were asked to reaffirm debts. 

Frankly, reaffirmations are not all 
that bad. Many times, people have 
every reason to want to reaffirm their 
debts and keep their washing machine, 
their TV, their furniture, their auto-
mobile they use to get to and from 
work. They want to keep it. They reaf-
firm their debt and they do not lose it. 
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So we worked out language to which 
the White House agreed. It strengthens 
the protections provided to those debt-
ors. It was language agreed-upon in a 
bipartisan way. 

The letter further says:
Giving first priority to domestic support 

obligations—

Which is in the bill, giving them first 
priority of payment—
does not address the problem, and that 95 
percent of bankruptcy cases make no dis-
tributions to any creditors because there are 
no assets to distribute.

First, the money is going to the 
bankruptcy court and to lawyers. In 
our rule, children would be above the 
courts and the lawyers. ‘‘Granting 
women and children a first priority 
permits them to stand first in line to 
collect nothing,’’ the professors say. 
But the fact is, the means test will 
place above-median-income-deadbeat-
dads into Chapter 13 if they can repay 
some of their debt—median income for 
a family of four, by the way, is about 
$45,000. So, to reiterate, deadbeat dads 
who are above median income, will be 
forced into chapter 13 (instead of being 
able to file Chapter 7) if they can afford 
to pay back some of the debts they 
owe—maybe it is 20 percent, maybe it 
is 30 percent—but they will be put into 
chapter 13 to pay that. And for 5 years 
the judge can order them to pay on 
those debts what percentage he or she 
believes the debtor is financially able 
to pay and maintain a decent standard 
of living. 

But what is first? What is first paid 
by that deadbeat dad? His alimony and 
child support. He would be under court-
monitored supervision and direction to 
pay the first fruits of his income di-
rectly in the form of child support and 
alimony. In effect, you have a bank-
ruptcy judge helping ensure, for 5 
years, the full payment of child sup-
port and alimony. I believe that is 
going to be a historic step forward. In 
fact, this will place children and 
women in a higher level than they have 
ever been before. 

The letter further says:
Under current law, child support and ali-

mony share a protected post-bankruptcy po-
sition with only two other recurrent collec-
tors of debt—taxes and student loans. The 
bill would allow credit card debt and other 
consumer credit to share that position, thus 
elbowing aside women trying to collect on 
their own behalf.

That is not true. I can understand 
why some of our Senators are con-
cerned about the bill after they read 
this letter. It has a bunch of professors’ 
names on it. They think it is true—but 
it is not true. The fact is, the bill al-
lows only consumer debt that was in-
curred by fraud to be nondischargeable, 
which is fundamentally the law today. 
Even so, only alimony and child sup-
port claimants will be able to levee on 
any of these assets. No one else can 
levee or get ahead of a parent or a child 

to claim these exempt assets. Thus, 
mothers will not have to compete with 
the IRS, the student loan companies, 
credit card companies, or anyone else, 
to attach exempt assets after bank-
ruptcy. 

Further, I believe the bill will pro-
vide more assets for distribution to 
women and children than before, dur-
ing, and after bankruptcy. Before 
bankruptcy, debtors will receive credit 
counseling information which will help 
keep fathers on a budget, teach them 
how to maintain a budget, and out of 
bankruptcy and paying their alimony 
and child support in the first place. 
During bankruptcy, deadbeat dads will 
be required to pay all past due alimony 
and child support and to undergo court 
supervision for up to 5 years under 
chapter 13, as they pay their No. 1 pri-
ority, child support claims. 

After bankruptcy it is much more 
likely that a father who has undergone 
credit counseling, who has been sub-
jected to 5 years of court supervision of 
his finances, and where alimony and 
child support were the first things he 
was required to pay and where he 
knows that he cannot shield his ex-
empt assets from alimony and child 
support, will be up to date on all his 
payments if he has gone through that 
process—much more so than today. 

I see Chairman GRASSLEY is here. I 
had a number of matters, but I know he 
would like to wrap up at this time. 

Mr. GRASSLEY. No, I do not want to 
wrap up. I would like to have permis-
sion to interrupt the Senator, and for 
him not to lose the right to the floor. 
I would like to say something for 30 
seconds on the bill, if I could. 

There has been a report since early 
today about the White House, or per-
sonnel at the White House, calling 
Democrats who have always supported 
this bill to vote against it. I am not 
sure I know exactly why the White 
House is calling and saying that, but I 
presume it is because they would like 
to have fewer folks than the two-thirds 
we had on the cloture to override a 
veto, if the President would veto this 
bill. I don’t know that the President 
would veto it. I know there are a lot of 
people at the White House who would 
like to have him veto it. 

I say to those Democrats who have 
voted and supported this legislation so 
much over the last 3 years, particu-
larly on that 83–14 vote by which it 
passed, I hope they will not respond to 
that kind of pressure from the White 
House. I hope they know CHUCK GRASS-
LEY well enough to know that if I had 
voted for a bill in the Reagan adminis-
tration or the Bush administration, 
three or four times, and a President 
Reagan or his staff, or a President 
Bush or his staff, called me up and 
asked me to change my mind just to 
protect the President, if I would do it—
I would not do it. I hope they would not 
do it. 

I return the floor to the Senator from 
Alabama. 

Mr. SESSIONS. I thank the chair-
man. 

Mr. President, what is the time situ-
ation? Are we still set for a vote? 

The PRESIDING OFFICER. We are 
set for a vote at 3:45. The Senator has 
11⁄2 minutes remaining. 

Mr. SESSIONS. Mr. President, I have 
at least six or seven more items that I 
could refer to from the professors’ let-
ter that I believe are based on com-
plaints about an early version of the 
bill, matters that are not even in the 
bill today, and other items that are 
completely distorted in how it affects 
the poor people in America today. 

Let me simply say this: We need 
bankruptcy reform. We have shown a 
doubling of bankruptcy filings in the 
last decade. 

It is time for us to move this bill for-
ward to create a body of law that is 
less subject to abuse than current law, 
to close many of the loopholes or at 
least partially close them. 

The fact we have not been able to do 
everything is not a basis to object, in 
my view. The perfect is the enemy of 
the good. This is a good bill. I would 
like to see all the homestead exemp-
tions removed, at least as we agreed 
earlier. Senator GRASSLEY supported 
that. The House would not agree. We 
got half the problems of homestead 
eliminated in this bill. 

If we do not pass the bill, we will 
have the current law which has a host 
of problems and none of them fixed. 

That is where we are. We have a good 
piece of legislation. Chairman GRASS-
LEY has done a magnificent job of lis-
tening to everybody and working out 
an agreement that is acceptable. Chair-
man HATCH has likewise been tough in 
trying to complete this bill. I believe 
we have a good piece of legislation, and 
I hope the vote will be overwhelming 
again today.

Mr. HATCH. As chairman of the Sen-
ate Judiciary Committee, I have a 
question for the chairman of the Sub-
committee and principal author of H.R. 
2415. Because we were forced to proceed 
in an unconventional procedural man-
ner with respect to this legislation, can 
you provide any guidance for courts 
and practitioners on this legislation? 

Mr. GRASSLEY. Certainly. The fol-
lowing is what H.R. 2415 does: 

H.R. 2415 
BACKGROUND AND NEED FOR THE LEGISLATION 

The bankruptcy system is currently in a 
state of crisis. In recent years, America has 
witnessed a dramatic explosion in the num-
ber of bankruptcy filings. According to sta-
tistics from the Administrative Office of the 
United States Courts, bankruptcies have ex-
ploded from 331,000 in 1980 to just under 1.4 
million in 1999. It is a matter of serious con-
cern to Congress that the explosion in bank-
ruptcy comes at a time of unprecedented 
prosperity, with low unemployment and high 
wages. Unemployment is at an all-time low. 
Consumer confidence has been high and the 
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Dow Jones Industrial Average at one point 
rose above the 10,000 mark. Thus, the high 
rate of bankruptcy filings cannot reasonably 
be attributed to a slow economy. 

This state of crisis has a significant nega-
tive impact on the American economy. Ac-
cording to the Department of Justice, credi-
tors lose 3.22 billion dollars annually as a re-
sult of Chapter 7 bankruptcies filed by indi-
viduals who could repay their debts. Obvi-
ously, the existence of multi-billion dollar 
losses attributable to high levels of bank-
ruptcy filings is a clarion call for Congress 
to reform our bankruptcies laws to require 
bankrupts who could repay some portion of 
their debts to do so. 

Given the strong performance of the econ-
omy, many feel that the recent explosion in 
personal bankruptcy filings is at least partly 
attributable to the decreased moral stigma 
associated with declaring bankruptcy. See 
Testimony of Professor Todd Zywicki, Joint 
Hearing of the Subcommittee on Adminis-
trative Oversight and the Courts and the 
Subcommittee on Commercial and Adminis-
trative Law, March 11, 1999; Testimony of 
Tahira Hira, Subcommittee on Administra-
tive Oversight and the Courts Hearing, ‘‘S. 
1301, The Consumer Bankruptcy Reform Act: 
Seeking Fair and Practical Solutions to the 
Consumer Bankruptcy Crisis’’ (March 11, 
1998); Testimony of Kenneth R. Crone, Sub-
committee on Administrative Oversight and 
the Courts Hearing, ‘‘The Increase in Per-
sonal Bankruptcy and the Crisis in Con-
sumer Credit,’’ (April 11, 1997); Lee Flint, 
‘‘Bankruptcy Policy: Toward a Moral Jus-
tification for Financial Rehabilitation of 
Consumer Debt,’’ 48 Wash. & Lee L. Rev. 515 
(1991); David Gross and Nicholas Souleses, 
‘‘Explaining the Increase in Bankruptcy and 
Delinquency: Stigma Versus Risk-Competi-
tion’’ (Preliminary, 1998); F.H. Buckley and 
Margaret F. Brinig, ‘‘The Bankruptcy Puz-
zle,’’ 27 J. Legal Stud. (1998). 

In the view of many in Congress, a de-
creased moral stigma associated with bank-
ruptcy means that filing for bankruptcy is 
no longer viewed as a last resort reserved for 
financially troubled Americans who have no 
other option but to seek debt forgiveness. As 
Americans become accustomed to high levels 
of consumer bankruptcy, it is only natural 
that declaring bankruptcy has lost much of 
the shame previously associated with it. In-
dividuals who would have struggled to meet 
their financial obligations in the past are fil-
ing bankruptcy today in record numbers. See 
Judge Edith H. Jones and Todd J. Zywicki, 
‘‘It’s Time for Means Testing,’’ 1999 B.Y.U. L. 
Rev. 177. For example, recent studies suggest 
that almost half of filers learned about their 
option to file for bankruptcy from friends or 
family. See, e.g., Vern McKinley, ‘‘Bal-
looning Bankruptcies: Issuing Blame for the 
Explosive Growth,’’ Regulation, Fall 1997, at 
38. At the same time, there have been strong 
expressions of concern from the Federal 
Trade Commission that attorney advertising 
is leading consumers to file bankruptcy 
without being fully informed. 

It is the strong view of the Congress that 
the Bankruptcy Code’s generous, no-ques-
tions-asked policy of providing complete 
debt forgiveness under Chapter 7 without se-
rious consideration of a bankrupt’s ability to 
repay is deeply flawed and encourages a lack 
of personal responsibility. 

Both H.R. 833 and its Senate counterpart S. 
625 proposed amendments to section 707(b) of 
the Bankruptcy Code to require bankruptcy 
judges to dismiss a Chapter 7 case, or con-
vert a Chapter 7 case to another chapter if a 
bankrupt has a demonstrable capacity to 

repay his or her debts. HR 2415 maintains the 
section 707(b) structure. In general, the 
agreement embodied in HR 2415 used S. 625 as 
the base for the means test. Like S. 625, a 
presumption arises that a Chapter 7 bank-
rupt should be dismissed from bankruptcy or 
converted to another chapter if, after taking 
into account secured debts and priority debts 
as well as living expenses, the bankrupt can 
repay over 5 years the lesser of 25 percent or 
more of his or her general nonpriority unse-
cured debts (but at least $6,000), or $10,000. 
This test requires those with greater debts 
to pay proportionately more than those with 
smaller debts. For example, the cases of 
debtors whose unsecured, nonpriority debts 
are over $100,000 will be dismissed under the 
means test (absent ‘‘special circumstances’’ 
discussed later) if their projected ability to 
pay over 5 years is over $10,000, even though 
that is considerably less than 25% of their 
debt. Conversely, the cases of debtors whose 
debts in that category are less than $36,000 
will only be dismissed under the means test 
if their projected ability to repay over 5 
years is over $6,000, permitting debtors in 
this category to remain in chapter 7 even 
though they have the ability to repay a per-
centage of their unsecured, nonpriority debts 
considerably greater than 25%. The debtor 
can rebut this presumption only by dem-
onstrating ‘‘special circumstances’’ that 
would clearly demonstrate that the bank-
rupt in fact does not have a meaningful abil-
ity to repay his or her debts. It is not in-
tended that the ‘‘special circumstances’’ cat-
egory will be interpreted broadly to allow 
bankrupts to avoid repayment of financial 
obligations for reasons unrelated to finances, 
income or expenses. Therefore, the presump-
tion of abuse may only be rebutted, first on 
a demonstration that the increases in spend-
ing or decreases in income arise directly 
from ‘‘special circumstances’’ and are justi-
fied by those circumstances, second, that 
they are reasonable and necessary, and, 
third, that there is no reasonable alternative 
to the expense or income adjustment. For ex-
ample, if a loss of income occurred because a 
debtor voluntarily elected to waive a bequest 
or otherwise reduce income, there would be a 
reasonable alternative to the reduction be-
cause the debtor could have not elected, even 
though there may have been good reasons to 
do so. Moreover, the kind of ‘‘special cir-
cumstances’’ Congress intended would not be 
present to justify the adjustment, nor would 
it be reasonable and necessary. Therefore, 
the additional adjustment to income would 
not be allowed. Proof that the debtor per-
mitted the reduction in an attempt to avoid 
payment of creditors or other inappropriate 
intent is not necessary, and a significant 
burden is on the debtor to justify the adjust-
ment. 

On the other hand, if the debtor was a well 
paid medical doctor who prior to bankruptcy 
changed from a demanding private practice 
requiring 80 hours a week to a significantly 
less well-paid research staff position with 
regular nine to five hours in order to have 
more time to assist in the care of a seriously 
disabled child, there would clearly be ‘‘spe-
cial circumstances’’ which justified the ad-
justment, the income reduction would be 
reasonable and necessary, and the special re-
lationship of parent and child would clearly 
lead to the conclusion that there was no rea-
sonable alternative to the adjustment. 

GENERAL OVERVIEW OF THE CURRENT 
CONSUMER BANKRUPTCY SYSTEM 

Under current law, individuals considering 
bankruptcy often proceed under Chapter 7, 
where the bankrupt will surrender all assets 

which do not qualify for an exemption to a 
bankruptcy trustee. The bankruptcy trustee 
then sells the bankrupt’s property and dis-
tributes the proceeds to the creditors. Any 
deficiency which remains after the sale of 
these assets is simply erased (or ‘‘dis-
charged’’), and the bankrupt cannot be re-
quired to repay debts which have been erased 
during bankruptcy. Chapter 7, often referred 
to as ‘‘straight bankruptcy,’’ is the oldest 
and most commonly used type of bankruptcy 
proceeding. 

Individuals may also declare bankruptcy 
under Chapter 13 of the Bankruptcy Code. 
Chapter 13 provides for the development of a 
repayment plan that allows a debtor to 
repay some portion of his or her debts. At 
the end of the repayment period, the unpaid 
portion of debt is erased, and a debtor cannot 
be required to repay the unpaid portion of 
the discharged debt. Unlike Chapter 7, the 
purpose of Chapter 13 is to rehabilitate fi-
nancially-troubled consumers by using fu-
ture earnings to repay debts in exchange for 
a discharge of the unpaid portions of those 
debts. Two other chapters are also available 
to individual debtors, but are only rarely 
used by consumers. Chapter 11, usually used 
by those with significant assets, permits a 
debtor to negotiate a plan of reorganization 
of the debtor’s financial affairs with credi-
tors, and in some instances force that plan 
or unwilling creditors. A discharge is avail-
able when the plan is confirmed. Chapter 12 
is available for family farmers. 

EARLIER REFORM EFFORTS TO REDUCE 
CONSUMER BANKRUPTCY ABUSE 

The idea of requiring bankrupts to repay 
their debts when they have the ability to do 
so is not new. This topic has been the subject 
of many proposed amendments, from the 
early 1930s to the current Congress. S. 625 is 
merely an extension of this longstanding ef-
fort to ensure that bankruptcy is reserved 
for those truly in need of debt forgiveness. 
See Oversight Hearing on Personal Bank-
ruptcy, Committee on the Judiciary, Sub-
committee on Monopolies and Commercial 
Law, 97th Cong. 2nd Sess., (1982). 

The general structure of the present fed-
eral Bankruptcy Code is the result of the 
Bankruptcy Reform Act of 1978, Pub. L. 95–
598. The 1978 Act was the first major over-
haul and attempt to update comprehensively 
the bankruptcy law since passage of the 
Chandler Act in 1938. 52 Stat. 840 (1938). Prior 
to the Chandler Act, individuals in serious fi-
nancial trouble usually had no choice but to 
file for ‘‘straight bankruptcy’’ under Chapter 
VII, a proceeding similar to present Chapter 
7 under the Bankruptcy Code. However, the 
Chandler Act provided small debtors a new, 
alternative procedure, the Chapter XIII Wage 
Earner’s Plan, which allowed an individual 
to retain nonexempt assets by proposing a 
plan to pay his or her existing debts from fu-
ture income, after which the wage earner 
would receive a discharge of any unpaid bal-
ances of his debts. See generally, Dvoret, 
‘‘Federal Legislation, Bankruptcy Under the 
Chandler Act: Background,’’ 27 Geo. L.J. 194 
(1938). 

The debate over Chapter XIII occurred 
years earlier in joint hearings before the 
House and Senate Judiciary Committees in 
1932, during the Seventy-Second Congress. 
By the time it was enacted in 1938, Chapter 
XIII codified informal practices which had 
developed without explicit statutory author-
ization. In the mid 1930’s in Birmingham, 
Alabama a former special referee in bank-
ruptcy, Valentine Nesbitt, first developed a 
‘‘repayment option’’ which was the model for 
Chapter XIII. See Weinstein, The Bank-
ruptcy Law of 1938 (1938).
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In 1932, Congress conducted hearings on S. 

3866. Section 75 of this bill would have estab-
lished a repayment plan for wage earners. 
Section 75 provided a method for an indebted 
wage earner to come into court without 
being labeled ‘‘a bankrupt,’’ and get the ben-
efit of a court injunction to fend off creditors 
while the wage earner arranged to repay his 
pre-bankruptcy debts in installments. Sec-
tion 75, with certain modifications, eventu-
ally became Chapter XIII, enacted in 1938 as 
part of the Chandler Act. 

Since the 1938 amendments, there have 
been several proposals to limit bankruptcy 
relief to those who lack genuine repayment 
capacity. In the 1960s, Congress considered 
several such proposals. See H.R. 12784, 88th 
Cong., 2d Sess. (1964); H.R. 292, 89th Cong., 1st 
Sess. (1965); S. 613, 89th Cong., 1st Sess. (1965); 
H.R. 1057 & H.R. 5771, 90th Cong., 1st Sess. 
(1967). Under these proposals, an individual 
debtor seeking relief under the liquidation 
provisions of the bankruptcy laws would be 
denied relief if the court concluded that he 
or she could pay substantial amounts of debt 
out of future earnings under a Chapter XIII 
plan. 

Importantly, one of these proposals, S. 613, 
was introduced by Senator Albert Gore, Sr., 
the father of the current Vice President. 
When he introduced S. 613, Senator Gore in-
dicated that Chapter 7 resembled a special 
interest tax loophole, which the wealthy 
could use to avoid paying their fair share. 
Senator Gore, Sr. also commented on the 
moral consequences of a lax bankruptcy sys-
tem: 

‘‘I realize that we cannot legislate morals, 
but we, as responsible legislators, must bear 
the responsibility of writing laws which dis-
courage immorality and encourage morality; 
which encourage honesty and discourage 
deadbeating; which make the path of the so-
cial malingerer and shirker sufficiently un-
pleasant to persuade him at least to inves-
tigate the way of the honest man.’’—Cong. 
Rec. 905, January 19, 1965. 

Given the current bankruptcy crisis, Sen-
ator Gore’s words from over 30 years ago 
seem prescient. 

Following the 1978 amendments, in the 
early 1980s, Senator Dole introduced S. 2000 
during in the 97th Congress. In the House of 
Representatives, Congressman Evans intro-
duced H.R. 4786, which eventually garnered 
269 co-sponsors. Congress did not pass either 
proposal in the 97th Congress, so these meas-
ure were reintroduced in the 98th Congress 
as H.R. 1169 and S. 445. As a result of these 
efforts, Congress created Section 707(b) of 
the Bankruptcy Code in 1984 to allow judges 
to dismiss Chapter 7 cases if granting relief 
would constitute a ‘‘substantial abuse’’ of 
the Bankruptcy Code. Pub. Law 105–165. The 
focus of the effort was to require bankrupts 
who had the ability to pay a significant per-
centage of their debts ‘‘without difficulty’’ 
to proceed under Chapter 13 instead of Chap-
ter 7. However, the term ‘‘substantial abuse’’ 
was not defined and creditors and trustees 
were expressly forbidden from presenting 
evidence to a judge that granting relief in a 
particular case would result in a ‘‘substan-
tial abuse.’’ 

Despite Congress’ intent that section 707(b) 
would control inappropriate use of chapter 7 
by those with ability to pay, that section has 
not been effective. Although many factors 
are at work, much of the reason for this inef-
fectiveness has been the ingrained point of 
view that ‘‘honest’’ debtors have a ‘‘right’’ to 
a chapter 7 discharge even when they have 
ability to pay. To illustrate, the Fourth Cir-
cuit has taken a ‘‘totality of the cir-

cumstances’’ approach to determining 
whether there is substantial abuse. In re 
Green, 934 F.2d 568 (4th Cir. 1991)(a ‘‘totality 
of circumstances’’ test is appropriate when 
deciding section 707(b) cases in which ability 
to repay can be outweighed by other factors, 
like the debtor’s good faith or honesty). 
Some bankruptcy judges have taken the to-
tality of the circumstances approach sug-
gested by In re Green as a justification for ei-
ther ignoring ability to pay completely, or 
doing so in effect. See In re Adams, 209 B.R. 
874 (Bankr. M.D. Tenn. 1997)(Paine, J.)
(honest debtor with ability to repay cannot 
be dismissed from chapter 7); In re Braley, 103 
B.R. 758 (Bankr. E.D. Va. 1989)(Bonney, J.). 
Other Circuit Courts have disagreed and in-
sisted that debtors with ability to pay must 
do so. In re Kelley, 841 F.2d 908 (9th Cir. 1988); 
In re Walton, 866 F. 2d 981 (8th Cir. 1989); 
United States Trustee v. Harris, 960 F.2d 74 (8th 
Cir. 1992); In re Koch, 109 F. 3d 1285 (8th Cir. 
1997); In re Lamanna, 153 F. 3d 1 (1st Cir. 1998). 
A few bankruptcy courts have followed the 
direction of these Circuit Courts, In re Shel-
ley, 231 B.R. 317 (Bankr. D. Neb. 
1999)(Minahan, Jr. J.); In re Cox, 2000 Bankr. 
Lexis 571 (Bankr. N.D. Fla., May 16, 2000). 

It was this evidence which led Congress to 
conclude that the complete overhaul of sec-
tion 707(b) was necessary, with clear, non-
discretionary requirements imposed on the 
bankruptcy court to reject the notion that 
debtors were entitled to a discharge as a 
matter of right without regard to their abil-
ity to pay and to assure that in practice 
those with ability to pay would not be enti-
tled to chapter 7 relief. In the 105th Con-
gress, the House passed HR 3150 and the Sen-
ate passed S. 1301, two bills which would 
have inserted means-testing in section 707(b). 
A Conference Committee reconciled the two 
bills and produced a Conference Report (H. 
Rep. 105–794) which passed the House at the 
end of the 105th Congress but was never 
voted on in the Senate. Senate Report 105–
253 provides the legislative history of S. 1301. 
House Report 105–540 provides the legislative 
History of HR 3150. 

THE CURRENT LEGISLATION 
HR 2415 is the culmination of these efforts 

and is intended to both remove unequivo-
cally the bankruptcy court’s discretion with 
regard to whether a debtor with ability to 
pay should be dismissed from chapter 7, and 
to restrict as much as possible reliance upon 
judicial discretion to determine the debtor’s 
ability to pay. Limited judicial discretion re-
mains to deal with the hardship case, but 
that discretion is not to be abused by lax en-
forcement of the standards in HR 2415. 

Section 102 of HR 2415 provides that a 
Chapter 7 case will be presumed to be an 
‘‘abuse’’ of Chapter 7 if the debtor has the 
ability to repay, in a 5–year repayment plan, 
25% of the debtor’s nonpriority unsecured 
claims (but not less than $6,000), or $10,000, 
whichever is less. For purposes of deter-
mining the debtor’s repayment ability, sec-
tion 102 provides that the debtor’s monthly 
expenses shall be applicable monthly ex-
penses under standards issued by the Inter-
nal Revenue Service (‘‘IRS’’) for the area in 
which the debtor resides. The IRS standards 
applicable under section 102 are the IRS ‘‘Na-
tional Standards,’’ ‘‘Local Standards,’’ and 
certain categories of ‘‘Other Necessary Ex-
penses’’ which are specifically listed in the 
Standards. These Internal Revenue Service 
standards are currently used to determine 
appropriate living expenses for taxpayers 
who are required to repay delinquent taxes. 
These standards have been developed by the 
Treasury Department to assist the Depart-

ment in the collection of taxes and, of 
course, can be revised from time to time, as 
needed. These expense categories allow ex-
penses for housing, food, transportation, and, 
for purposes of the means test, certain speci-
fied ‘‘other necessary expenses.’’ 

In order to provide flexibility in appro-
priate cases of hardship, Section 102 also pro-
vides that in some cases where the presump-
tion applies the debtor may be able to dem-
onstrate ‘‘special circumstances’’ that ‘‘jus-
tify’’ additional expenses or an adjustment 
to the debtor’s income for which there is no 
reasonable alternative. In addition, the debt-
or must demonstrate that the adjustments 
are reasonable and necessary and there is no 
reasonable alternative to the expense or in-
come adjustment. If the debtor can make 
this showing, the presumption is rebutted. It 
is not intended that the ‘‘special cir-
cumstances’’ test will allow the presumption 
of abuse to be rebutted by relying on factors 
other than ability to pay. 

The presumption of abuse arises due to a 
financial calculation assessing a Chapter 7 
debtor’s ability to pay. Thus, the presump-
tion of abuse under Section 707(b) may only 
be rebutted if the debtor shows changes to 
expenses or changes to income not otherwise 
accounted for in the means test and that 
meet all of the requirements of the ‘‘special 
circumstances’’ test. Other factors are not 
relevant. 

In applying the ‘‘special circumstances’’ 
test, it is important to note that a debtor 
who requests a ‘‘special circumstances’’ ad-
justment is requesting preferential treat-
ment when compared to other consumers, 
and it is those other consumers who, by pay-
ing their debts, must assume the cost of the 
debts discharged by the debtors seeking the 
preferential treatment. It also is important 
to note that, because of the protections es-
tablished for debtors whose income falls 
below the median income level, the pref-
erential treatment provided under the ‘‘spe-
cial circumstances’’ standard primarily ben-
efits higher income individuals. 

As indicated earlier, in order to ensure 
fairness with respect to the consumers who 
must pay the cost when others discharge 
debts in bankruptcy, it is essential that the 
‘‘special circumstances’’ test establish a sig-
nificant, meaningful threshold which a debt-
or must satisfy in order to receive the pref-
erential treatment. The House/Senate agree-
ment incorporated in HR 2415 is premised 
upon the belief that the relief sought by a 
debtor who files for bankruptcy is financial 
in nature and the debtor’s right to obtain 
preferential relief under the ‘‘special cir-
cumstances’’ provision should be assessed 
based on financial considerations only. Thus, 
the agreement is not intended to allow debt-
ors to continue expenses unless they clearly 
demonstrate that they meet the ‘‘special cir-
cumstances’’ test for such adjustments. 

Under this bankruptcy reform package, the 
Office of United States Trustee or bank-
ruptcy administrator is required to file a 
motion to dismiss or convert a Chapter 7 
case if the bankrupt’s current monthly in-
come equals or exceeds the state median in-
come and the presumption of abuse applies. 
If the Office of United States Trustee or 
bankruptcy administrator determines after 
investigation that such a motion is not war-
ranted because the presumption of abuse can 
be rebutted, then it must file an explanatory 
statement with the bankruptcy court detail-
ing why a motion to dismiss or convert is 
not appropriate. If private trustees or credi-
tors disagree, they can commence a motion 
under 707(b). 
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Importantly, creditors are now explicitly 

given the power to bring 707(b) motions be-
fore the bankruptcy court, although credi-
tors’ and private trustees’ motions are re-
stricted to cases in which the debtor’s cur-
rent monthly income exceeds the applicable 
state median income. Moreover, HR 2415 
gives Chapter 7 trustees important new fi-
nancial incentives for ferreting out bank-
rupts who have repayment capacity and pro-
vides for appropriate penalties for bank-
ruptcy attorneys who recklessly steer indi-
viduals with repayment capacity to Chapter 
7 bankruptcy, or file schedules which mis-
state income, expenses or assets. HR 2415 
also contains penalties for creditors who file 
inappropriate motions under section 707(b). 
Thus, contrary to the assertions of some, 
there are real and meaningful reasons why 
creditors will not improperly use their right 
to file 707(b) motions. 

The new section 707(b) also provides that in 
addition to the means test, Chapter 7 debt-
ors’ cases may be dismissed if the filing is 
not in good faith or the ‘‘totality of the cir-
cumstances’’ indicate that granting relief 
under Chapter 7 would constitute abuse. No 
inference should be drawn, however that by 
referencing the ‘‘totality of the cir-
cumstances’’ Congress intended to approve 
the result in In re Green, 934 F.2d 568 (4th Cir. 
1991) or similar cases. Such cases are rejected 
by the means test reforms and the change in 
the standard from ‘‘substantial abuse’’ to 
‘‘abuse’’ in HR 2415. However, situations in 
which courts dismiss debtors from Chapter 7 
today clearly continue to be grounds for dis-
missal under HR 2415, including such cases as 
In re Lamanna, 153 F. 3d 1 (1st Cir. 1998). In 
addition, since the standard for dismissal is 
revised to require ‘‘abuse’’ rather than ‘‘sub-
stantial abuse’’, the courts are clearly given 
additional discretion to control abusive use 
of chapter 7 when that is appropriate. 

Congress thus intends that the new section 
707(b) provide a tightly-focused mechanism 
for identifying bankrupts who have repay-
ment capacity and sorting them out of Chap-
ter 7, as well as dealing with other forms of 
abuse. At the same time, the new section 
707(b) means test contains procedural safe-
guards which ensure that any special finan-
cial circumstances of a debtor will be appro-
priately considered before he or she is dis-
missed from bankruptcy or converted to an-
other chapter. 

ENHANCED CONSUMER PROTECTIONS AND 
CREDIT CARD DISCLOSURES 

Importantly, HR 2415 retains Title XIX of 
the Senate bill. This title amends the Truth 
in Lending Act (‘‘TILA’’) to require signifi-
cant new minimum payment disclosures in 
connection with open-end credit plans. 
Among other things, HR 2415 requires credit 
card companies, on the front of each month-
ly statement, to provide: 

—a statement that making only minimum 
payments will increase the interest costs and 
the time it takes to repay the account bal-
ance; 

—an example showing the length of time it 
would take to repay a specified amount if 
making minimum payments only; and 

—a toll-free telephone number which card-
holders could call to receive additional re-
payment information. 

HR 2415 requires the Federal Reserve Board 
to promulgate a table that would set forth 
information for use by credit card issuers in 
responding to cardholders who make inquir-
ies through the toll-free telephone number. 
Finally, the Federal Reserve Board is au-
thorized to study the types of information 
available to consumers regarding factors 

qualifying potential borrowers for credit, re-
payment requirements, and the consequences 
of default, including information related to 
minimum payments. The study would in-
clude consideration of the extent to which 
the availability of low minimum payment 
options is a cause of consumers experiencing 
financial difficulty. 

HR 2415 also amends TILA to require cer-
tain applications or solicitations for credit 
cards that include an introductory rate of 
less than one year, and all promotional ma-
terials accompanying such an application or 
solicitation, to include the following relat-
ing to introductory rates: 

—use the term ‘‘introductory’’ in imme-
diate proximity to each listing of the intro-
ductory rate; and 

—disclose when the introductory period 
will end and the annual percentage rate that 
will apply at the end of the introductory pe-
riod. 

In addition, HR 2415 requires a clear and 
conspicuous disclosure, in a prominent man-
ner on or with an application or solicitation, 
of the rate, if any, that will apply if the in-
troductory rate is revoked, and a general de-
scription of the circumstances or events that 
would result in such a rate. 

HR 2415 also requires a credit card issuer to 
clearly and conspicuously provide disclo-
sures regarding the key features of the credit 
plan, such as interest rate and basic fees, 
with Internet-based credit card applications 
and solicitations. These disclosures must be 
readily accessible to consumers in close 
proximity to the solicitations and these dis-
closures must be updated regularly to reflect 
the current policies, terms, and fee amounts 
applicable to the credit card account. HR 
2415 also provides that, if a lender imposes a 
late fee for failing to make payment by the 
payment due date, the lender must state on 
each periodic statement the payment due 
date (or, if the card issuer contractually es-
tablishes a different date, the earliest date 
on which a late fee may be imposed). The 
lender also must state the amount of the fee 
that will be assessed if payment is received 
after that date. 

Importantly, HR 2415 amends TILA to pro-
vide that an open-end creditor cannot termi-
nate an account prior to its expiration date 
solely because the consumer has not in-
curred finance charges on the account. 

New disclosures are now required in con-
nection with consumer credit plans secured 
by the consumer’s principal dwelling in 
which the extension of credit may exceed the 
fair market value of the dwelling. Under the 
amendment, a creditor must disclose at the 
time the creditor distributes an application 
to the consumer for such a plan that interest 
on the portion of the credit extension that is 
greater than the fair market value of the 
dwelling is not tax deductible for federal in-
come tax purposes. 

The Congress also directs that the Federal 
Reserve Board study the existing protections 
limiting consumer liability for unauthorized 
use of debit cards. In addition, the Board is 
directed to study the impact that extensions 
of credit to college students have on the rate 
of bankruptcy cases filed. 

In addition to these new credit card disclo-
sures, HR 2415 contains several important re-
forms which will protect individuals and 
help them better understand their rights and 
remedies. Reaffirmations occur when a debt-
or agrees to pay a debt which would other-
wise be wiped away in bankruptcy. Section 
524 of the Bankruptcy Code sets the condi-
tions which must be met before such agree-
ments will be considered legally binding. The 

bankruptcy reform package retains the Sen-
ate-passed amendments related to the reaf-
firmation agreements, with slight changes 
affecting only credit union debt. 

HR 2415 also requires the Attorney General 
to designate prosecutors and investigators to 
enforce current criminal statutes designed to 
protect debtors in bankruptcy court from de-
ceptive or coercive collection practices as 
well as enforcing those same statutes 
against debtors in appropriate cases. By 
committing substantial new resources to 
fighting abusive creditor and debtor prac-
tices and bankruptcy fraud, it is intended 
that the Department of Justice step up en-
forcement of these under-used statutes. 

The bankruptcy reform package contains a 
provision which penalizes creditors who 
refuse to negotiate reasonable repayment 
schedules outside of bankruptcy. Under this 
provision, the amount that a creditor may 
collect in bankruptcy can be reduced if an 
approved credit counseling agency approved 
under the credit counseling provision of HR 
2415 for the judicial district in which the 
debtor’s case is pending makes a reasonable 
offer of repayment at least 60 days prior to 
declaring bankruptcy and the creditor unrea-
sonably rejects this offer. During Senate 
consideration of S. 625, the Department of 
Justice indicated support for promoting al-
ternative dispute resolution in this way but 
then suggested that the provision be ‘‘clari-
fied’’ in such a way that it will not apply to 
governmental creditors. See Letter to The 
Honorable Orrin G. Hatch, Chairman, Com-
mittee on the Judiciary, April 9, 1999. Thus, 
if the Congress were to accept the sugges-
tions of the Department of Justice, non-gov-
ernmental creditors would be subject to a 
tougher standard than currently contained 
in the bankruptcy reform package, but the 
Internal Revenue Service would be free to 
avoid alternative dispute resolution. Given 
its history in dealing with taxpayers, it was 
considered inappropriate to create such a 
special exemption for the Internal Revenue 
Service. 
REDUCING ABUSIVE USES OF THE BANKRUPTCY 

CODE 
As the National Bankruptcy Review Com-

mission correctly noted, many of the worst 
abuses of the bankruptcy system involve in-
dividuals who repeatedly file for bankruptcy 
with the sole intention of using the auto-
matic stay (i.e., a court injunction which 
arises whenever a bankruptcy case is filed). 
National Bankruptcy Rev. Comm. Rep., 
‘‘Bankruptcy the Next Twenty Years,’’ Octo-
ber 20, 1997 vol. 1, at 262. Accordingly, HR 
2415 contains restrictions on repeat filers and 
on multiple owners who serially file. It is ex-
pected that these changes will dramatically 
reduce the number of inappropriate bank-
ruptcy filings. 

HR 2415 also requires random audits of 
bankruptcy petitions to verify the accuracy 
of information contained in bankruptcy peti-
tions, and makes debtor attorney’s respon-
sible to diligently inquire into the accuracy 
of the information provided on the schedules. 
Many Members of Congress are concerned 
that there is little incentive for individuals 
to list all of their assets or fully and accu-
rately disclose their financial affairs, includ-
ing their income and living expenses, when 
they file for bankruptcy. Of course, such lax-
ity fosters an environment in which the 
overall financial condition of the bankrupt is 
likely to be inaccurate, with the result that 
creditors may receive less than they could 
when a bankrupt’s financial affairs are accu-
rately disclosed. Accordingly, the random 
audit procedures will restore some integrity 
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to the system, since material misstatements 
are required to be reported to the appro-
priate authorities. 

ENHANCED PROTECTIONS FOR CHILD SUPPORT 

Balanced bankruptcy reform must protect 
the status of child support. According to 
some estimates, more than one-third of 
bankruptcies involve spousal and child sup-
port orders. And in about half of those cases, 
women were creditors trying to collect 
court-ordered support from their former hus-
bands. These support orders are a lifeline for 
thousands of families struggling to maintain 
self-sufficiency. 

HR 2415 contains all of the child support 
provisions of the Senate-passed version of 
bankruptcy reform (S. 625), including provi-
sions closing various serious loopholes which 
allowed those who owed child support, ali-
mony and in some instances other marital 
dissolution obligations to use the bank-
ruptcy laws to delay and sometimes defeat 
payment of those obligations. HR 2415 also 
contains a new provision which requires 
bankruptcy trustees to notify child support 
creditors of their right to use state child 
support enforcement agencies to collect out-
standing amounts due. In addition, HR 2415 
permits general creditors to disclose the last 
known billing address of a debtor who owes 
child support or alimony to child support 
claimants. Taken together, these changes 
place child support and alimony claimants in 
a far better position under HR 2415 than 
under current law. 

BUSINESS PROVISIONS 

HR 2415 contains the small business reform 
measures from the Senate passed version of 
HR 833. Although business bankruptcy fil-
ings are low at this time, several changes to 
Chapter 11 are warranted. HR 2415 contains 
provisions intended to speed up Chapter 11 
for small business debtors, enact rec-
ommendations of the United Nations Com-
mission on Internal Trade Law regarding 
transnational bankruptcy and clarify the 
treatment of tax claims in bankruptcy. 

Importantly, HR 2415 provides new dead-
lines on tenants under non-residential leases 
to decide whether to reject or assume leases 
under section 365 of the Bankruptcy Code. 
Under current law, once a tenant under a 
non-residential real property lease has filed 
for Chapter 11 relief, it has 60 days to decide 
whether to accept or reject its lease, with ex-
tensions for cause. Unfortunately, bank-
ruptcy judges have allowed the exception for 
cause to swallow the rule. Today, bank-
ruptcy judges routinely extend the time 
within which retail debtors must assume or 
reject the lease for years, including until 
confirmation of the plan. Moreover, while 
these tenant-debtors are supposed to pay 
their rent while the proceedings continue, 
they do not always do so and bankruptcy 
judges have not always compelled them to do 
so. 

Thus, landlords are often left with signifi-
cant uncertainty since they may have no 
clear indication as to whether a tenant will 
continue in a lease and the tenant may not 
be current on post-petition rents. It is hoped 
that the provisions contained in the current 
bankruptcy reform agreement will mitigate 
the unfairness confronting landlords of non-
residential leases. The House bill provided 
that an unexpired lease of nonresidential 
property will be deemed rejected if the trust-
ee has not assumed or rejected it by the ear-
lier of the date of confirmation of a plan or 
a date that is no more than 120 days after the 
date of the order for relief, with an addi-
tional 120 days if granted by the court for 

cause. The court, under the House bill, could 
then grant an extension beyond 240 days 
after the date of the order for relief ‘‘only 
upon prior written consent of the lessor.’’ 
The Senate bill provided that such a lease 
would be deemed rejected if the trustee has 
not acted by the earlier of the date of con-
firmation of a plan or the date which is 120 
days after the date of the order for relief. No 
additional extension is permitted except 
‘‘upon motion of the lessor.’’ Both bills, 
then, were quite similar, especially in deny-
ing bankruptcy judges discretion in extend-
ing the deadline for assuming or rejecting a 
lease after an absolute period following the 
order for relief—240 days in the former and 
120 days in the latter. Both the Departments 
of Justice and the Interior favored a 120 day 
deadline, with no discretion in the bank-
ruptcy judge. 

HR 2415 provides that an unexpired non-
residential real property lease is deemed re-
jected if the trustee has not acted by the ear-
lier of the date of confirmation of a plan or 
the date which is 120 days after the date of 
the order for relief. The court may extend 
the 120 day period for an additional 90 days, 
prior to the expiration of the 120 day period, 
upon motion of either the trustee or the les-
sor for cause, for a total of 210 days after the 
date of the order for relief. If the court has 
granted such 90 day extension, the court may 
grant a subsequent extension only upon prior 
written consent of the lessor. This can be in 
the form of (1) a motion of the lessor or (2) 
a motion of the trustee, provided that the 
trustee has a prior written consent of the 
lessor. Importantly, HR 2415 clearly retains 
both bills’ denial of bankruptcy judges’ dis-
cretion in extending this date: in no cir-
cumstance may the time to assume or reject 
unexpired nonresidential real property leases 
extend beyond the earlier of (1) the time of 
confirmation or (2) 210 days from the time of 
entry of the order for relief, without the 
prior written consent of the lessor—either in 
the form of a lessor’s motion, or in the form 
of a prior written consent to a trustee’s mo-
tion, to extend the time. Moreover, a lessor’s 
written consent to one extension beyond the 
210 period does not constitute such consent 
for a subsequent extension: each such exten-
sion beyond 210 days requires the separate 
written consent of the lessor. 

Finally, HR 2415 adds language to Section 
365 (f)(1) of the Bankruptcy Code for the pur-
pose of assuring that section 365(f) does not 
override any part of Section 365(b). HR 2415 
provides that section 365(f) is not only sub-
ject to Section 365(c), but also to Section 
365(b), which is to be given full effect. Con-
trary legal interpretations in case law are 
overturned.

SECTION BY SECTION EXPLANATION 

TITLE I—NEEDS BASED BANKRUPTCY 

Sections 101–103: Dismissal for Abuse and the 
Means Test 

These three sections expand present 707(b) 
of the Bankruptcy Code to require a court to 
dismiss a chapter 7 petition filed by an indi-
vidual debtor whose debts are primarily con-
sumer debts (or with the debtor’s consent, 
convert to another bankruptcy chapter) if 
the debtor’s case meets certain standards. 
Present law already requires that an indi-
vidual debtor’s case be dismissed if it is a 
‘‘substantial abuse’’ and the debtor’s debts 
are primarily consumer debts, but also cre-
ates a presumption against dismissal and 
prevents anyone other than the court or the 
United States Trustee from raising the issue. 
There has been concern that present 707(b) is 
not effective to prevent inappropriate use of 

chapter 7, and in particular debtors who have 
ability to repay their debts from using chap-
ter 7 to obtain a discharge without repaying 
creditors what they can afford, needlessly 
costing consumers who pay their bills in 
higher credit prices. 

These sections reorganize present section 
707(b) to change the standard for dismissal 
from ‘‘substantial abuse’’ to ‘‘abuse’’ in 
order to provide strengthened controls 
against abusive use of chapter 7. They also 
replace the presumption against dismissal 
from chapter 7 with a presumption of dis-
missal if the debtor has ability to pay as de-
termined by a new means test. The changes 
are intended to broaden rather than limit 
controls on improper use of chapter 7. 

The means test.—Section 102 establishes a 
means test enforced by required dismissal 
from chapter 7. To apply the means test, the 
debtor must complete revised schedules of 
income and expense similar to those now re-
quired, but revised to show net income deter-
mined in a particular way and a calculation 
of how much the debtor can afford to pay 
under the new means test. The means test 
should for the most part be self-enforcing. It 
should be infrequent that a debtor will fill 
out the schedule of income and expenses 
which show that the debtor has ability to 
pay, and still file in chapter 7. Forms should 
be developed for these revised schedules 
which are clear and understandable, and pro-
mote accurate and efficient administration 
of the means test. The schedules should be 
filed with the debtor’s petition. It is in-
tended that the anti-fraud provisions of the 
bankruptcy and other laws be applied vigor-
ously by the bankruptcy courts and others 
whenever fraudulent completion of the 
schedules is apparent. 

The means test initially focuses upon the 
debtor’s net income determined according to 
standards set forth in these sections. The 
debtor’s current monthly income is first de-
termined by averaging the debtor’s monthly 
income for the prior six months and exclud-
ing social security or certain war repara-
tions income. Next, the debtor’s monthly ex-
penses are determined. These include month-
ly expenses as specified under the National 
Standards and Local Standards issued by the 
Internal Revenue Service for the area in 
which the debtor resides, and the debtor’s ac-
tual monthly expenses for the categories 
specified as Other Necessary Expenses under 
those same standards. The categories speci-
fied as Other Necessary Expenses means only 
those categories of expense specifically list-
ed in the Internal Revenue Service Manual 
at 5323.423(1), (3) and (4). 

It is not intended that additional expenses 
will be deductible except as otherwise speci-
fied in section 707(b). For example, an addi-
tional allowance is available if demonstrated 
to be reasonable and necessary up to 5% of 
the monthly allowances for food and cloth-
ing categories as specified by the National 
Standards. Moreover, actual monthly ex-
pense allowances are specified for certain 
reasonably necessary family violence ex-
penses and for reasonable and necessary con-
tinued expenses of supporting an elderly, 
chronically ill or disabled family member. 
The debtor’s monthly expenses for priority 
debts and secured debts (including the aver-
aged cost of curing arrearages with respect 
to secured debts as permitted in chapter 13) 
are also deductible. They are determined 
based on the average of those expenses over 
a 60 month period. 

Also allowed are deductions for actual av-
erage monthly expenses that are entitled to 
administrative expense priority under the 
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Bankruptcy Code, but never more than 10% 
of projected plan payments, as determined 
under a schedule to be issued from time to 
time as necessary by the Executive Office of 
United States Trustees. This schedule is to 
be based on the standing chapter 13 trustee’s 
fee as allowed from time to time in each dis-
trict and should not include other amounts. 
Other fee schedules may be provided for 
cases when a debtor qualifies for chapter 12 
or would have to use chapter 11 because ex-
cluded from chapter 13. In applying the 10% 
cap, only projected plan payments which are 
reasonable and necessary should be consid-
ered. Generally, plan payments to pay se-
cured debt should be excluded from projected 
plan payments when calculating administra-
tive expenses, unless there is a compelling 
reason for concluding that payment of the 
secured debt would be included in the debt-
or’s plan. Although the administrative ex-
penses may be otherwise entitled to priority, 
it is intended that they be accounted for 
under this specific administrative expense 
provision and not also allowed under the pro-
vision for priority expenses. 

Actual expenses for private elementary or 
secondary private school tuition not exceed-
ing $1,500 per child per year are also deduct-
ible. 

Once the monthly expense allowances are 
determined, they are then subtracted from 
current total monthly income to obtain the 
debtor’s net monthly income. Net income is 
then multiplied by 60. If the result is greater 
than the lesser of a threshold amount of (1) 
$10,000 or (2) 25% of the nonpriority unse-
cured claims in the debtor’s case but not less 
than $6,000, there is a presumption that the 
debtor’s case must be dismissed from chapter 
7. 

This presumption may be rebutted if there 
are special circumstances that justify ad-
justments to income or expenses for which 
there is no reasonable alternative. To claim 
such additional expense or income adjust-
ment, the debtor must itemize, explain and 
document why the expense or income adjust-
ment is reasonable and necessary in addition 
to meeting the special circumstances test 
and demonstrates there is no reasonable al-
ternative to the expenses or income adjust-
ment. If it is determined that special cir-
cumstances as described do exist, the debtor 
may recalculate income and expenses based 
on the adjustments and apply the threshold 
to the resulting net income. The presump-
tion can only be rebutted by demonstrating 
that an expense or income adjustment appro-
priate under the special circumstances test 
causes the debtor’s net income to be below 
the applicable threshold amount. 

An important additional feature of the 
means test is the ‘‘safe harbor.’’ If the debt-
or’s current monthly income is less than the 
appropriate state median income as deter-
mined by current statistical information 
supplied by the Bureau of the Census, then 
only the judge, United States trustee, bank-
ruptcy administrator, or trustee may bring a 
motion under section 707(b). The safe harbor 
provides further limits motions against debt-
ors whose current monthly income is less 
than the appropriate state median income as 
determined by current statistical informa-
tion supplied by the Bureau of the Census, in 
that for such debtors, neither the judge, the 
United States Trustee, the bankruptcy ad-
ministrator, a private trustee nor a party in 
interest can bring a motion to dismiss under 
the presumed abuse provisions of the means 
test. It is expected that the Bureau of the 
Census will promptly make available state 
median income information by family size 

for households of 1–4 members based upon in-
formation it collects. For these purposes, a 
family or household consists of the debtor 
and the debtor’s dependents, and in a joint 
case, the debtor’s spouse. The median income 
for families larger than 4 persons is deter-
mined by taking the monthly median income 
for a family of 4 and adding $525 to that fig-
ure for each additional family member. 

Under subsection (e) of section 102 of HR 
2415, creditors are permitted to report infor-
mation concerning a debtor’s failure to sat-
isfy the means test or other abuse to the 
United States Trustee, bankruptcy adminis-
trator, case trustee or judge assigned the 
case, and participate with them in the prepa-
ration and presentation of a motion to dis-
miss, as in Kornfield v. Schwartz, 164 F. 3d 778 
(2d Cir. 1999). Contacts with the judge, how-
ever, cannot be ex parte. 

The bill provides that the Internal Rev-
enue Service standards relied upon for the 
means test will be studied by the Executive 
Office of United States Trustees, with a re-
port to the respective Judiciary Committees 
of both Houses of Congress within 2 years of 
the effective date. 

Disposable income test.—This section also 
amends section 1325(b)(2) to define disposable 
income for cases of debtors with current 
monthly income over median income, using 
the same basic concepts, to the extent they 
are applicable, that are used in applying the 
means test. It is intended that there be a 
uniform, nationwide standard to determine 
disposable income used in chapter 13 cases, 
based upon means test calculations. 

Present law requires that in a chapter 13 
plan, all of the debtor’s disposable income be 
used to pay creditors under the plan, but 
does not define the term. This section both 
requires (1) that all of the debtor’s disposable 
income be applied to pay unsecured credi-
tors, and (2) that for debtors whose current 
monthly income is in excess of the applica-
ble median income level, their disposable in-
come be determined using basic means test 
concepts which define current monthly in-
come (section 101(10A)), and allowable ex-
penses (section 707(b)(2)(A)(ii), (iii) and (B)). 

To determine disposable income for those 
over the applicable median income level, 
first, current monthly income as defined in 
HR 2415 is determined. From that amount, 
amounts reasonably necessary to be ex-
pended for the maintenance and support of 
the debtor or a dependent of the debtor are 
deducted. The deductions for the expenses of 
providing support and maintenance are to be 
determined in accordance with the standards 
of section 707(b)(2)(A) and (B). Thus, the 
debtor is allowed the amounts permitted for 
food and housing under National Standards 
and Local Standards issued by the Internal 
Revenue Service. Actual expenses for other 
amounts in categories specified as Other 
Necessary Expenses are also allowed, just as 
when applying the means test. Expenses for 
secured debts which are paid outside of the 
plan should be accounted for as required 
under 707(b)(2)(A)(iii), and payments for se-
cured debt paid under the plan should be 
what is provided in the plan as long as it is 
not more than the amount permitted under 
that same provision. Priority debt payments 
under the plan are not reasonably necessary 
to be expended and should not be included in 
the calculation, since under this provision, 
disposable income is determined for the pur-
poses of setting the amount which must be 
paid to both nonpriority and priority unse-
cured creditors. The means test only deter-
mines the projected amount available to pay 
nonpriority unsecured creditors. 

The provision also provides for the adjust-
ment of the determination of disposable in-
come if the debtor has obligations to pay 
child support, foster care payments or dis-
ability payments for a dependent child, and 
for certain continuing charitable contribu-
tions as allowed under present law. As with 
the means test, adjustments are also per-
mitted to income or expenses based on the 
‘‘special circumstances’’ provisions of the 
means test. 

Once net monthly income is determined, it 
is then multiplied by the applicable commit-
ment period to determine the total amount 
which the plan must apply over its duration 
to pay unsecured creditors. If the plan does 
not apply all of disposable income to pay un-
secured creditors, the plan is not confirm-
able. 

Administration of the means test.—Several 
important additional provisions assist in the 
efficient administration of the means test. 
Enforcement of the means test is in the first 
instance the responsibility of the United 
States trustee or bankruptcy administrator 
for the district in which the chapter 7 case is 
pending. The United States trustee or bank-
ruptcy administrator will be involved in de-
termining whether debtors have accurately 
disclosed their income and expenses, and in 
preliminarily reviewing debtor’s claims that 
‘‘special circumstances’’ exist which justify 
adjustments to otherwise allowed monthly 
income and expense amounts. Case trustees, 
judges and creditors are also entitled to in-
vestigate means test issues and raise them 
by motions to dismiss, or by bringing them 
to the attention of others involved in the en-
forcement process.

When the debtor’s chapter 7 petition is 
first filed, the court is to review the debtor’s 
income and expense schedule and determine 
whether this is a case in which the presump-
tion in favor of dismissal applies. That will 
be determinable on the face of the schedules, 
since debtors are required to do the nec-
essary calculations of the means test thresh-
old. If the presumptions arises, the court is 
to notify creditors within ten days after the 
case is filed that this is a presumption case. 

Next, the United States trustee or bank-
ruptcy administrator is required to review 
the debtor’s filing to evaluate whether there 
should be a motion to dismiss filed. The 
United Sates Trustee or bankruptcy admin-
istrator is to file with the court a statement 
whether the debtor’s case would or would not 
be presumed to be an abuse under the means 
test of section 707(b) not later than 10 days 
after the date of the first meeting of credi-
tors. Moreover, if the debtor’s current 
monthly income is over the median income 
level and the debtor’s net income is more 
than the means test threshold, the trustee or 
administrator must also either file with the 
court a motion to dismiss, or a statement 
why no motion is being filed. However, if the 
debtor’s gross income is between 100% and 
150% of median income, and the debtor’s net 
income determined in a special short-hand 
calculation based on core expenses is under 
the threshold, the trustee is relieved of any 
obligation to file a motion to dismiss. This 
‘‘mini screen’’ does not change the sub-
stantive requirements of the means test. Its 
application is limited and is intended only to 
permit the United States trustee or bank-
ruptcy administrator to use a short-hand 
method of calculating the debtor’s income 
available to pay creditors. If the short-hand 
calculation of net income indicates that the 
debtor does not meet ability to pay criteria, 
further administration of the means test is 
not required. Otherwise, the full means test 
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calculation will be made to determine 
whether dismissal or conversion is appro-
priate. In other cases, a similar calculation 
can be made since the short-hand method of 
calculation is one stage of the full means 
test calculation. 

To ensure that debtors and creditors and 
their respective counsel do not abuse the 
process, they are specifically subjected to 
the standards of Bankruptcy Rule 9011 with 
respect to the claims and defenses debtors 
and creditors and their counsel assert in sec-
tion 707(b) motions. Certain small businesses 
with less than 25 employees are exempted 
from this requirement. In addition, the accu-
racy of the schedules the debtor must file 
with the petition, and particularly the state-
ments of assets, debts and income, expenses 
and means test calculations, is enforced by a 
requirement that debtor’s counsel have no 
knowledge that the schedules are incorrect 
after appropriate inquiry. An attorney’s in-
quiry is expected to be more than a cursory 
acceptance of the debtor’s word and must be 
sufficient to verify or disprove any knowl-
edge, information or belief which would lead 
a diligent attorney to doubt the accuracy of 
the schedules. 

Dismissal for abuse.—Dismissal under 707(b) 
is also authorized when there is ‘‘abuse’’. It 
is intended that by changing the standard 
for dismissal from ‘‘substantial abuse’’ to 
‘‘abuse’’, stronger controls will be available 
to the courts, the United States trustee or 
bankruptcy administrator, private trustees 
and creditors to limit the abusive use of 
chapter 7 based on a wide range of cir-
cumstances. The ‘‘bad faith’’ and ‘‘totality of 
the circumstances’’ of the debtor’s situation 
is adopted as an appropriate standard. It is 
intended that all forms of inappropriate and 
abusive debtor use of chapter 7 will be cov-
ered by this standard, whether because of the 
debtor’s conduct or the debtor’s ability to 
pay. If a debtor’s case would be dismissed 
today for ‘‘substantial abuse’’ as in In re 
Lamanna, 153 F. 3d 1 (1st Cir. 1998), it is in-
tended that the case should be subject to dis-
missal under H.R. 2415. Cases which have de-
cided that a debtor’s ability to pay should 
not be considered when determining abuse, 
or can be outweighed if the debtor is other-
wise acting in good faith, are intended to be 
overruled. In dealing with ability to pay 
cases which are abusive, the presumption of 
abuse and the safe harbor protecting debtors 
from application of the presumption will not 
be relevant. 

In addition, the standard of abusive con-
duct is specifically intended to include con-
sideration of whether a chapter 7 filing is 
being used without justification to secure re-
jection of a personal service contract.
Section 104. Notice of alternatives 

This provision amends Bankruptcy Code 
section 342(b) to expand on the contents of 
the notice which an individual debtor whose 
debts are primarily consumer debts must re-
ceive before filing a bankruptcy petition. 
The content and form of the notice is to be 
prescribed by the United States trustee or 
bankruptcy administrator for the district in 
which the petition is filed, and must contain 
a description of chapters 7, 11, 12 and 13, re-
view the benefits and costs of each chapter, 
the services that are available from a non-
profit credit counseling agency, and a disclo-
sure of the debtor’s responsibilities in com-
pleting a petition with respect to the accu-
racy of the schedules and other information 
provided. It is intended that this notice will 
be in an easily understood form, designed to 
assist debtors in better understanding the al-
ternatives for debt adjustment offered by the 

Bankruptcy Code, the debtor’s responsibil-
ities in seeking such relief, and as uniform as 
possible throughout the country. 

Section 105. Debtor Financial Management 
Training Test Program 

The Executive Office of United States 
Trustees is directed to develop financial 
management training curricula and mate-
rials to educate individual debtors in per-
sonal financial management. The materials 
are to be developed after consultation with 
experts. The materials are to be tested in 6 
judicial districts over 18 months. At the end 
of the test, a report on the results is to be 
provided to the Speaker of the House and the 
President pro tem of the Senate. 

Section 106. Credit counseling 

Credit counseling is an alternative to fil-
ing bankruptcy for some debtors. It is in-
tended that debtors be fully informed before 
they file bankruptcy about this less drastic 
alternative to bankruptcy in all instances, 
but particularly when they have only re-
ceived information about their alternatives 
from petition preparers or attorneys. 

This provision establishes the requirement 
that before individual debtors file for bank-
ruptcy, they must be made aware that credit 
counseling services are available. Debtors 
are not required to actually undergo credit 
counseling, but they must be made aware 
that such alternatives to bankruptcy do 
exist. The case of a debtor must be dismissed 
if it is filed without meeting that require-
ment unless the debtor can demonstrate exi-
gent circumstances which temporarily ex-
cuse satisfying the requirement. It is ex-
pected that when courts do not enforce this 
requirement sua sponte, the United States 
trustee or bankruptcy administrator will 
bring the matter to the court’s attention by 
appropriate motion, but any trustee or other 
party in interest could do so. 

Concern has been expressed that the bank-
ruptcy relief debtors obtain under present 
law stops at the discharge, failing to educate 
debtors about basic budget management so 
they can avoid financial difficulties in the 
future. Under this section, individual debtors 
will be required to attend a course of in-
struction in personal financial management 
approved by the United States trustee or 
bankruptcy administrator for the district in 
which the petition is filed. It is intended 
that the United States trustees and bank-
ruptcy administrators will strongly promote 
the development of effective courses, both 
through the formal approval process and in-
formally. If the debtor fails to attend a re-
quired course, the debtor will not be able to 
obtain a discharge in either chapter 7 or 13. 
Provisions similar to those applicable to 
credit counseling allow the United States 
trustee or bankruptcy administrator to ex-
cuse all filers in a district from the require-
ment if the trustee or administrator finds 
that there are not enough providers of the 
courses in the district. Congress intends that 
this exemption will not be lightly imposed, 
and that the trustee or administrator will 
use every reasonable effort to see that there 
are adequate credit counseling and courses of 
instruction available. 

Credit counseling agencies and courses of 
instruction concerning financial manage-
ment included in the program must be ap-
proved by the United States trustee or bank-
ruptcy administrator for the district. This 
section sets standards which the United 
States trustee or bankruptcy administrator 
must apply in deciding whether to approve a 
particular agency or course. Prior to ap-
proval, the qualifications of the agency or 

course are to be carefully reviewed by the 
United States trustee or bankruptcy admin-
istrator. It is intended that they will require 
applicants to provide adequate information 
about qualifications and programs for this 
purpose. Agencies and courses will be ini-
tially approved only for a probationary pe-
riod of no more than 6 months. After that, 
their qualifications and performance will be 
reviewed each year by the United States 
Trustee or bankruptcy administrator. Re-
view of the United States trustee or bank-
ruptcy administrator’s decision to renew ap-
proval for the first full year term after the 
probationary period and every 2 years there-
after is available in the United States dis-
trict court at the request of any party in in-
terest. In addition, at any time the district 
court sitting as a bankruptcy court can re-
view and disapprove an agency or course of 
instruction. 
Section 107. Schedule of reasonable and nec-

essary expenses 
This provision directs the Director of the 

Executive Office of United States Trustees to 
issue schedules of reasonable and necessary 
administrative expenses for each judicial dis-
trict not later than 180 days after enact-
ment. It is intended that the administrative 
expenses for these purposes include only the 
chapter 13 trustee’s fee as allowed in the dis-
trict from time to time, and that the sched-
ules will be revised as necessary to reflect 
changes in that fee. Since the trustee’s fee is 
determined as a percentage of payments 
made to creditors, the Director may deter-
mine that the appropriate way to state the 
schedule is by providing percentage amounts 
and a method for determining projected plan 
payments. These will generally just be unse-
cured debts unless there is a compelling rea-
son to conclude otherwise. 

TITLE II—ENHANCED CONSUMER PROTECTIONS 
Section 201. Promotion of alternate dispute reso-

lution 
This section permits the court, on motion 

of the debtor and after a hearing, to reduce 
a claim based in whole on unsecured con-
sumer debts by not more than 20% if (1) the 
claim was filed by a creditor who unreason-
ably refused to negotiate a reasonable alter-
native repayment system proposed by an ap-
proved credit counseling agency acting on 
behalf of the debtor; (2) the debtor’s offer 
was made at least 60 days before the filing of 
the bankruptcy petition and provided for 
payment of at least 60% of the debt over the 
repayment period of the loan, or a reason-
able extension thereof; and (3) no part of the 
debt under the alternative repayment sched-
ule is nondischargeable. An approved credit 
counseling agency means one approved under 
the credit counseling provisions of this Act. 

This section applies only to claims which 
are based on debts which are wholly unse-
cured consumer debts. The provision is also 
carefully drafted so as only to require credi-
tors to negotiate, when reasonable, alter-
native repayment systems so long as they 
are reasonable. It does not require creditors 
to accept any alternative repayment pro-
posal, although it is expected that negotia-
tions could result in reasonable alternative 
plans being adopted. Furthermore, the debt-
or’s proposal must provide for at least 60% 
repayment to the creditor. The debtor’s pro-
posal should not be considered reasonable if 
it is unlikely the debtor will be able to make 
the repayments as proposed. 
Section 202. Effect of discharge 

A creditor’s willful failure to credit plan 
payments in the manner required by the plan 
is a violation of the post-discharge injunc-
tion under section 524(a)(2) if the creditor’s 
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acts to collect and failure to credit payments 
in the manner required by the plan causes 
material injury to the debtor. However, if a 
plan has been dismissed, is in default, or the 
creditor has not received payments required 
under the plan, the failure to credit the pay-
ments is not a violation of the injunction. 

This provision also clarifies that it is not 
a violation of the post-discharge injunction 
for a creditor that holds a claim secured in 
whole or in part by real property that is the 
debtor’s principal residence to take actions 
in the ordinary course of business to seek or 
obtain periodic payments associated with a 
valid security interest in lieu of a mortgage 
foreclosure or other enforcement proceeding 
not barred by the injunction. Congress in-
tends this provision to clarify the law in this 
area so as to provide a safe harbor for mort-
gage lending, but the existence of this clari-
fying provision is not intended to suggest 
that similar action taken by creditors whose 
debt is not secured or is secured by other 
types of property would be a violation of the 
post-discharge injunction. 
Section 203. Discouraging abuse of reaffirmation 

practices 
This provision amends section 524(c)(2) of 

the Code to provide a clearly understandable 
disclosure form to explain the debtor’s rights 
and obligations in the reaffirmation process. 
It is intended that a single nationwide form 
as set out in the statute will be used for all 
reaffirmations in all bankruptcy courts, and 
that it will be the only disclosure required in 
the reaffirmation process. It is expected that 
the nationwide form will assist those who 
teach budgeting and financial management 
in secondary schools, provide credit coun-
seling, or assist those in financial difficulty 
in educating consumers about the benefits 
and disadvantages of reaffirmations so that 
debtors who do reaffirm will be better in-
formed about what they are doing. The pro-
vision is also intended to create a nationwide 
method of processing reaffirmations so that 
companies who must administer reaffirma-
tions in several areas are freed from special 
requirements in particular localities. 

The statutory form, in addition to clearly 
explaining to debtors what they are doing 
when they reaffirm, also provides a form 
which may be used as the reaffirmation 
agreement and a form for the debtor’s attor-
ney’s certification when the debtor is rep-
resented. Debtors must also fill out a Part D 
in which they state their ability to pay the 
amount being reaffirmed based upon their in-
come and expenses, including other re-
affirmed debts. If debtors cannot complete 
the form showing they have ability to pay 
the reaffirmed amount, there is a presump-
tion of undue hardship for a period of 60 
days, and the reaffirmation must be sub-
mitted for review by the court even when the 
debtor’s attorney certifies that the reaffir-
mation is in the debtor’s best interest. Since 
income and expenses for these purposes are 
those the debtor will have post-discharge, 
the standards of income and expense under 
section 102 of HR 2415 are not relevant. The 
debtor’s actual post-discharge income and 
expenses as the debtor determines them will 
control. 

Credit unions are permitted to change the 
form to reflect that the debtor may fill out 
a simpler Part D when a credit union mem-
ber is reaffirming a debt. The credit union 
member only needs to indicate that will pay 
the reaffirmed obligation, and there is no 
presumption of undue hardship or require-
ment of review by the judge. 

Creditors and debtors must make good 
faith efforts to comply with the require-

ments imposed by this section. However, 
there is no intention that errors in com-
pleting or using the disclosure forms or com-
plying with the procedural requirements of 
this section will be construed as a violation 
when those errors occur in good faith. Under 
present law, violations of the reaffirmation 
requirements are enforceable only as viola-
tions of the post-discharge injunction. En-
forcement of the injunction is an equitable 
proceeding in which the equities are 
weighed, courts take into account the good 
faith of the creditor. Under this section, 
creditors may accept payments from debtors 
before and after the filing of a reaffirmation 
agreement, and may accept and retain pay-
ments under a reaffirmation agreement 
which the creditor believes in good faith to 
be effective, even though subsequently it is 
determined that the reaffirmation agree-
ment is not in fact effective. For example, if 
the creditor and debtor agree that the debtor 
is responsible to file the reaffirmation agree-
ment, and the debtor does not do so, the 
creditor should be able to accept and retain 
payments from the debtor unless it knew the 
debtor had not in fact filed the agreement 
with the court. Likewise, if a debtor indi-
cates that he or she has ability to pay in 
Part D, a creditor can rely upon that state-
ment. Moreover, the requirements of sub-
section (c)(2) and those added by this section 
are satisfied if the disclosures required under 
those provisions are given in good faith. For 
the purposes of this section, ‘‘good faith’’ is 
to be broadly construed as honesty in fact 
under the circumstances. The narrow stand-
ard of good faith under the Truth in Lending 
Act is not intended. 

The requirements of present law are con-
tinued that debtors who do not have counsel 
who will certify that a reaffirmation is in 
the debtor’s best interest must have the reaf-
firmation approved by the court before it can 
be effective. Otherwise, a reaffirmation is ef-
fective upon filing the completed and signed 
statutory form and reaffirmation agreement 
with the court. 

The provision also directs that United 
States attorneys in each district will des-
ignate a specific person within their offices 
to address violations of criminal law relating 
to bankruptcy crimes when they involve 
abusive reaffirmations or materially fraudu-
lent statements on schedules. 
Subtitle B—Priority Child Support 

Bankruptcy law has long recognized the 
legal and moral importance of the payment 
of obligations incurred by a debtor for the 
support of his or her spouse and children. As 
such, it has striven to avoid having bank-
ruptcy become a haven for those who would 
avoid such obligations or an inadvertent im-
pediment for those who wish to comply with 
those obligations. However, the treatment of 
domestic support in bankruptcy had devel-
oped somewhat haphazardly over time as 
new issues and concerns have been raised and 
addressed piecemeal. Moreover, the Code had 
lagged behind in dealing with the changing 
legal status of payments made to govern-
mental entities for such obligations, specifi-
cally whether such payments were to be paid 
directly to support the child or family of the 
debtor, or were to be retained by the govern-
ment because the parent or child was receiv-
ing public assistance. 

Under current nonbankruptcy law the sta-
tus of a support obligation may change rap-
idly as the recipient moves on or off govern-
ment assistance even though the underlying 
responsibility to support the child or family 
is unaltered. Thus, there is little reason for 
payments of domestic support obligations to 

governmental entities not to be treated 
equally with payments of such obligations 
directly to a parent or child, or for a debtor 
to have a lesser duty to satisfy those debts. 

Prior to HR 2415 the principle of favored 
treatment for all domestic support obliga-
tions had only been partially recognized in 
the Code, and there were a number of areas 
in which bankruptcy filings impacted domes-
tic matters which were not dealt with at all. 

Accordingly, Congress undertook a com-
prehensive review of all aspects of the treat-
ment of domestic support obligations under 
the Code to determine how to create a coher-
ent and consistent structure to deal with 
such obligations in bankruptcy. 

The following basic principles were em-
ployed in the support amendments contained 
in these provisions: 

1. Bankruptcy should interfere as little as 
possible with the establishment and collec-
tion of on-going obligations for support, as 
allowed in State family law courts. 

2. The Bankruptcy Code should provide a 
broad and comprehensive definition of sup-
port, which should then receive favored 
treatment in the bankruptcy process. 

3. The bankruptcy process should insure 
the continued payment of on-going support 
and support arrearages with minimal need 
for participation in the process by support 
creditors. 

4. The bankruptcy process should be struc-
tured to allow a debtor to liquidate non-
dischargeable debt to the greatest extent 
possible within the context of a bankruptcy 
case and emerge from the process with the 
freshest start feasible. 

There were a number of areas under former 
law where these goals were not met. Support 
and debts in the nature of support were not 
treated uniformly in the Bankruptcy Code or 
by bankruptcy courts. Conspicuously, debts 
owed to the government and based upon the 
payment of government funds for the main-
tenance and support of the children or fam-
ily of the debtor were not given the advan-
tages which the Code affords to debts pay-
able directly to the family of the debtor. 
Specifically, support debts assigned or owed 
to the government on the petition date have 
not been entitled to any priority under sec-
tion 507(a), have not been protected from loss 
of their secured status under section 
522(f)(1)(A), and have been recoverable by the 
trustee as a preference under section 
547(c)(7)(A). Conversely, support debts which 
were not assigned on the petition date were 
entitled to superior treatment as provided in 
sections 507(a)(7), 522(f)(1)(A), and 
547(c)(7)(A). 

Because support debts which are assigned 
to a governmental entity when a petition is 
filed may become unassigned during the 
course of a Chapter 12 or 13 bankruptcy plan, 
and vice versa, the disparate treatment of 
these debts in the Bankruptcy Code makes 
little sense. A family which is in need of sup-
port after assistance terminates certainly 
should not lose the advantages the Code 
gives unassigned support simply because the 
support was assigned on the petition date. 
The contrary was also true. Governmental 
entities under former law received the ad-
vantages given to the creditor of unassigned 
support when the support became assigned 
during bankruptcy. An overriding purpose of 
Subtitle B is to eliminate substantially such 
distinctions in the treatment of support obli-
gations. 

In addition to the disparate treatment of 
support debts found in the Code, the courts 
also drew distinctions with respect to the 
dischargeability of support debts owed to the 
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government and support debts owed to the 
parent or child of the debtor. These distinc-
tions were often arcane and technical. To il-
lustrate, if the debts were owed to the gov-
ernment and based upon the payment of pub-
lic assistance, the dischargeability of such 
debts turned on the irrelevant circumstance 
of when the aid was paid. As a result, judg-
ment debts for support based upon the pay-
ment of public assistance prior to the date a 
petition for on-going support was entered 
could be discharged while an arrearage ac-
crued under an on-going order could not, 
even when the support debts were based on 
identical criteria. And contributing to a lack 
of uniformity, the decisional law was not 
consistent. Moreover, many debts which 
were incurred by a debtor based upon the re-
sponsibility of a governmental entity to pro-
vide for the support and maintenance of a 
child, but which debts were never owed to 
the child or family of the debtor directly, 
could be discharged. In particular the fol-
lowing were found to be dischargeable: debts 
incurred for the costs of maintenance of a 
child in a juvenile detention facility; debts 
incurred to support a child who was made a 
ward of the state; debts for support which 
had not been reduced to a judgment at the 
time the bankruptcy petition was filed; and 
debts for child support and maintenance re-
sulting from the placement of the debtor’s 
children in shelter care facilities. In all of 
these situations debtors have the same legal, 
equitable, and moral obligations to provide 
for the support of their children, but under 
the peculiarities of former law they could 
transfer that burden to the taxpayers. The 
domestic support enforcement provisions of 
HR 2415 is designed to insure compliance 
with those obligations, during and after 
bankruptcy. 
Section 211. Definition of domestic support obli-

gation 
To ensure that all debts relating to the 

support of a debtor’s spouse, former spouse, 
family or child are given a similar treatment 
in bankruptcy, section 211 of HR 2415 pro-
vides a sweeping definition for the concept of 
a ‘‘domestic support obligation.’’ This defini-
tion is intended to clarify the following: 

1. The domestic support obligation in-
cludes interest on that obligation as pro-
vided under applicable nonbankruptcy law. 
Thus, if a State provides for prejudgment or 
postjudgment interest on support, such in-
terest is included in the definition of a do-
mestic support obligation. 

2. To be nondischargeable support, the ob-
ligation must be owed to or recoverable by a 
‘‘spouse, former spouse, or child of the debt-
or or such child’s parent, legal guardian, or 
responsible relative’’ or the debt must be 
owed to a governmental unit. As distin-
guished from former law as interpreted by 
the courts, the debt no longer need be owed 
to the person or entity filing the claim. It 
need only be recoverable by such entity. This 
definition is meant to preserve present stat-
utory or decisional law affecting the 
dischargeability of debts in the nature of 
support owed to attorneys or other persons 
or entities providing assistance to the cred-
itor spouse and children in a domestic pro-
ceeding. Nor is there any remaining require-
ment that the debt be assigned to a govern-
ment or recoverable under Title IV–D of the 
Social Security Act for the debt to be ex-
cepted from discharge. The debt need only be 
owed to or recoverable by a governmental 
unit. Likewise, the debt does not become dis-
chargeable simply because the support was 
ordered to be paid to the government or a 
nonparent. Support ordered to be paid to a 

legal guardian or responsible relative is also 
not dischargeable. 

3. As under the former law, to be excepted 
from discharge the debt must be ‘‘in the na-
ture of support.’’ Unlike the former law, 
however, a debt based upon assistance pro-
vided by a governmental unit for the benefit 
of a spouse, former spouse or child of the 
debtor, is now specifically included as a debt 
in the nature of support. This classification 
applies whether or not the debt incurred by 
the debtor is specifically designated as sup-
port and whether or not the spouse, former 
spouse or child has a separate legal right to 
establish a support obligation. 

4. Under former law the support debt had 
to made ‘‘in connection with a separation 
agreement, divorce decree, or other order of 
a court of record.’’ Therefore, it was argu-
able that if the debt had not been reduced to 
an agreement, decree or order on the date a 
petition for relief was filed, it was not ex-
cepted from discharge. The new definition of 
a domestic support obligation specifies to 
the contrary that the debt may be estab-
lished ‘‘or subject to establishment before or 
after an order for relief’’ to qualify as a non-
dischargeable debt. 

5. Finally the definition of a domestic sup-
port obligation continues to exclude support 
which has been assigned to a nongovern-
mental entity, unless the assignment is 
merely made for the purpose of collecting 
the debt. This definition codifies existing 
case law. 

Having created this definition of a ‘‘domes-
tic support obligation,’’ HR 2415 uses it in 
twenty specific places. In so doing, HR 2415 
generally treats support related debts simi-
larly, no matter how the debt arose or to 
whom the debt is owed. 
Section. 212. Priorities for claims for domestic 

support obligations 
All domestic support obligation debts are 

given a first priority. Within that priority 
two categories of support debts are estab-
lished. Support debts owed directly to sup-
port recipients, as of the date of the bank-
ruptcy petition, are paid prior to debts owed 
or assigned to the government. Therefore all 
claims filed as priority 1(A) must be paid 
prior to claims filed as priority 1(B). 

When, however, such claims are filed by a 
governmental unit and that unit receives 
payments on the claim, the subsequent ap-
plication and distribution of moneys are gov-
erned not by the claim as it existed on the 
petition date, but by nonbankruptcy law ap-
plicable to such governmental units. Thus, 
receipt of money claimed as a priority 1(A) 
debt may be distributed by the government 
to reimburse itself for the payment of public 
assistance if the creditor assigns that debt to 
the government postpetition. Likewise, 
debts which are assigned to the government 
prepetition and claimed as priority 1(B) 
debts will be distributed directly to the sup-
port obligee if the debt is no longer assigned 
as of the date the government received the 
funds. 

Other changes in distribution may also 
occur. If the trustee pays a governmental en-
tity on a claim in one month, and the debtor 
owes but has not paid a support order accru-
ing in that month, the governmental unit 
may credit the payment to the current 
month’s obligation, not to the claim. The 
governmental unit may also credit any pay-
ment received on the claim against newly 
accrued postpetition judgment interest, 
rather than against the principal portion of 
the claim. The purpose of these rules relat-
ing to governmental support claims is to 
allow the distribution of money received as 

support in the same manner it would be dis-
tributed if the debtor had not filed a bank-
ruptcy petition. 

Section 213. Requirements to obtain confirma-
tion and discharge in cases involving domes-
tic support obligations 

Section 213 sets up four check points to en-
sure that debtors are complying with their 
domestic support obligations when they have 
filed a bankruptcy case under Chapters 11, 
12, and 13. 

1. A case can be converted or dismissed at 
any time if the debtor does not remain cur-
rent in the payment of an on-going support 
obligation. Under former law the Code did 
not explicitly require such payments or man-
date an early termination of a plan when a 
debtor was not in compliance with an on-
going support order, although some courts 
used their discretion to dismiss such cases 
for ‘‘cause.’’ HR 2415 allows the court to con-
vert or dismiss a Chapter 12 or 13 plan for 
failure of the debtor to pay postpetition on-
going support. 

2. To be confirmed a plan must provide for 
payment of all past due priority claims for 
domestic support obligations. The Code does, 
however, provide two exceptions. It allows a 
creditor the option of accepting less than 
full payment under the plan. It also allows a 
debtor to ‘‘cram down’’ a less than full pay-
ment plan for priority support debts which 
are assigned to a governmental entity, so 
long as the plan provides for payment of all 
disposable income of the debtor for the max-
imum five year period allowed for a plan in 
Chapters 12 and 13. However, since these 
debts will not be discharged in any event, 
the debtor will be given a substantial incen-
tive to propose and complete such a plan. 

3. A plan under Chapters 11, 12, and 13 may 
not be confirmed unless the debtor has re-
mained current in the payment of all support 
first becoming due postpetition. Nor can a 
debtor in a Chapter 12 or 13 case obtain a dis-
charge unless all support becoming due 
postpetition has been paid. These provisions 
are designed to be self-executing, at least to 
the extent they do not require affirmative 
action on the part of a support creditor to 
implement them. Payment of domestic sup-
port obligation arrears, in order to receive a 
discharge, is required only to the extent 
‘‘provided for by the plan.’’ Thus, agree-
ments made at the time of confirmation to 
accept less than full payment or the use of 
‘‘cram down’’ rights possessed by the debtor 
may allow the debtor to receive a discharge 
without full payment of all prepetition do-
mestic support obligations. Of course, com-
pletion of such a plan would not discharge 
any remaining domestic support obligations, 
but would allow the debtor to be relieved 
from other debts covered by the general dis-
charge under the relevant chapter. 

4. HR 2415 allows, but does not require, the 
debtor to include in a plan the payment of 
postpetition interest on a nondischargeable 
debt if the debtor is able to do so after pay-
ing other debts. This provision is a departure 
from former law which did not allow a claim 
for interest, unless the claim was secured, 
even though interest continued to accrue on 
nondischargeable debts. As a result, even if 
the debtor provided for full payment of the 
prepetition support debt, this debtor would 
be left at the end of the plan with a remain-
ing debt for interest. Accordingly, while a 
debtor will often not have sufficient income 
to make postpetition interest payments, the 
debtor may wish, if feasible, to make such 
payments in order to obtain a fresh start at 
the completion of the plan. 
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Section 214. Exceptions to automatic stay in do-

mestic support obligation proceedings 
HR 2415 also adds additional exceptions to 

the automatic stay. Under section 362(a) var-
ious activities of creditors are stayed once a 
bankruptcy petition has been filed. Under 
former law there were exceptions to the 
automatic stay which permitted the estab-
lishment of paternity, and the establishment 
or modification of a support order but they 
did not deal with a number of other domestic 
issues. In addition, under former law the 
automatic stay did not apply to the collec-
tion of support so long as it was collected 
from property which was not property of the 
bankruptcy estate. Since property of the es-
tate included debtor’s income in Chapter 12 
and 13 cases, at least until confirmation of 
the plan, a support creditor had no way of 
obtaining either on-going support or 
prepetition support arrearages, unless the 
obligor/debtor paid these debts voluntarily 
or the creditor obtained relief from the stay. 
These amendments deal with both issues. 
They include the following: 

1. The existing exceptions are amended to 
refer to the new definition of a domestic sup-
port obligation. Additional language is added 
to clarify that certain other family-related 
matters such as custody, divorce, and domes-
tic violence proceedings may continue to be 
pursued without obtaining relief from the 
automatic stay except to the extent a di-
vorce proceeding seeks to deal with the divi-
sion of estate property. Property division 
issues in a divorce are not intended to im-
pinge on the exclusive jurisdiction of the 
bankruptcy court over estate assets. 

2. Section 362(b)(2)(C) is added to provide 
for the withholding of income from property 
of the debtor or from property of the estate 
for the payment of a domestic support obli-
gation. In this provision Congress has di-
vested the bankruptcy court of exclusive ju-
risdiction over the bankruptcy estate to the 
extent a debtor’s wages are estate property. 
Under prior law such withholding would have 
been allowed only if it were determined that 
the debtor’s income was no longer property 
of the estate. This section specifically allows 
the use of estate property to pay support 
through the wage withholding process with-
out any bankruptcy imposed limitation. The 
purpose of this provision is to allow income 
withholding to be implemented or to con-
tinue after a Chapter 11, 12 or 13 petition is 
filed, just as it would if a Chapter 7 petition 
were filed. The income withholding provi-
sions were enacted to allow compliance with 
procedures mandated in the Child Support 
Enforcement Program, Social Security Act, 
Title IV–D. Income withholding applies to 
the collection of on-going support and sup-
port arrearages. It may be implemented by 
court order or through an administrative 
process.

3. Use of other support enforcement tech-
niques are also excepted from the reach of 
the automatic stay. Under the amendment, 
the withholding, suspension, or restriction of 
drivers’ licenses, professional and occupa-
tional licenses, and recreational licenses 
under state law as provided in the Social Se-
curity Act is not stayed. Likewise, the auto-
matic stay does not bar the reporting of 
overdue support to a consumer reporting 
agency as required by the Social Security 
Act. Also excepted from the automatic stay 
is the interception of tax refunds as required 
by the Social Security Act. Thus, refunds 
which are payable to the debtor by the State 
taxing authorities or the IRS, and even re-
funds which the debtor intends to include or 
includes in his or her bankruptcy estate, 

may be seized to satisfy support obligations 
as required or allowed under State and fed-
eral law without requiring relief from the 
automatic stay. Finally, under the enforce-
ment of medical support obligations as man-
dated by the Social Security Act is not 
stayed. 
Section. 215. Nondischargeability of certain 

debts for alimony, maintenance, and sup-
port 

This section makes all domestic support 
obligations non-dischargeable. The most sig-
nificant effect of this change is that all debts 
owed to a governmental entity which are de-
rived from payments by the government to 
meet needs of the debtor’s family for support 
and maintenance are excepted from dis-
charge. This change will nullify the holdings 
cited in footnotes 2, 4, 5, 6, and 7. By amend-
ing 523(a)(5) and (15), all ‘‘domestic support 
obligations’’ as broadly defined in new sec-
tion 101(14A) of the Bankruptcy Code are ex-
cepted from discharge. 

Section 215 also makes nondischargeable 
all non-support debts incurred in connection 
with a divorce or separation. Previously such 
debts may have been determined to be non-
dischargeable only if the support creditor 
brought a timely proceeding to determine 
the dischargeability of the debt and proved 
not only that the debtor had the ability to 
pay the debt but that discharging the debt 
would result in a benefit to the creditor 
which outweighed the detriment to the debt-
or. This provision gives debts resulting from 
the division of property the same protection 
from discharge as support debts. 
Section. 216. Continued liability of property 

Section 522(c)(1) of the Code, as amended 
by this section, incorporates the new defini-
tion of a domestic support obligation into 
the existing provision which subjects other-
wise exempt assets to debts for non-
dischargeable taxes and support obligations. 
This section expands this principle to pre-
empt state law and specifically provides that 
under federal law such exempt property must 
be made available to satisfy a domestic sup-
port obligation, notwithstanding state law 
to the contrary. The purpose of this provi-
sion is to nullify the Fifth Circuit en banc 
holding in Matter of Davis, 170 F.3d 475 (5th 
Cir. 1999), and to reinstate the holding of the 
original Fifth Circuit panel. 

Section 522(f)(1) allows a debtor to avoid 
judicial liens on exempt property, but con-
tains an exception for liens which secured 
unassigned child support. This section ex-
tends this exception to domestic support ob-
ligations. Therefore, any judicial lien placed 
on the debtor’s property which secures a sup-
port related obligation, whether assigned or 
not, may not be avoided even though the lien 
impairs the exemption to which the debtor 
would otherwise have been entitled. 
Section 217. Protection of domestic support 

claims against preferential transfer motions 
Section 547(c)(7) previously barred the 

trustee from recovering, as a preferential 
transfer, bona fide payments of an unas-
signed support obligations. This section ex-
tends this exception to all domestic support 
obligations. 
Section 218. Disposable income defined 

This section adds language to the dispos-
able income test under chapters 12 and 13. 
The language added to chapter 13 simply re-
peats language already added by section 102 
of this Act. 
Section 219. Collection of child support 

This section improves the information 
available to child support and alimony 

claimants when the person who owes support 
or alimony files for bankruptcy. In those 
cases, the chapter 7, 11, 12 or 13 trustee is to 
provide both the support claimant and the 
State child support collection agency with 
information about the filing, and inform the 
claimant about the availability of free or 
low cost collection services through the 
State agency. Additionally, when the debtor 
is discharged, the trustee is to notify the 
claimant and the State agency of the fact of 
the discharge and certain information about 
the location of the debtor. If a debt has been 
determined to be nondischargeable or is re-
affirmed, the trustee is also to notify the 
claimant and the State agency of the name 
of the creditor affected. Creditors whose 
names are the subject of a notification are 
required, when asked, to provide the last 
known address of the debtor. 
Section 220. Nondischargeability of certain edu-

cational benefits and loans 
This provision makes certain student loans 

offered by non-governmental creditors non-
dischargeable. 
Section 221. Amendment to discourage abusive 

bankruptcy filings 
This provision inserts strong new regula-

tion of bankruptcy petition preparers. It is 
intended that this regulation be strongly en-
forced. 
Section 222. Sense of Congress 

The sense of Congress is expressed that 
States should develop courses on personal fi-
nances for use in primary and secondary edu-
cation. Consumer credit has become widely 
available in our economy. Congress considers 
it to be of the greatest importance that edu-
cational programs like those sponsored and 
promoted by the Jump Start Coalition of 
governmental and private entities be encour-
aged. By educating children when they are 
young in the basics of personal financial 
management, inappropriate use of consumer 
credit can be reduced, and better ability of 
average citizens to manage financial crises 
can be promoted. 
Section 223. Additional amendments 

This section provides a new 10th priority 
under section 507 of the Bankruptcy Code for 
claims based on driving while intoxicated 
under influence of drugs. 
Section 224. Protection of retirement savings 

This provision broadens the exemptions for 
retirement savings available under present 
law to cover all forms of pensions and sav-
ings plans allowed to be exempt from current 
income taxation under the Internal Revenue 
Code. It provides protection from creditors’ 
claims for tax-favored retirement plans or 
arrangements which are not already pro-
tected from creditors’ claims under current 
law. The section carries no implication that 
the protection from the bankruptcy estate 
afforded to plans by virtue of section 541 of 
the Bankruptcy Code as applied in the 
Shumate decision, and the line of cases fol-
lowing that decision, or by any provision of 
the Bankruptcy Code or other state or fed-
eral law that protect plan assets from credi-
tors, is in anyway reduced. This amendment 
to the Bankruptcy Code is in accordance 
with longstanding Congressional policy of 
conserving and preserving plan assets for use 
as retirement security for participants in 
their retirement years. As such, it is in-
tended to be in addition to the protections 
provided by current law and is not in any 
way intended to supplant or supercede pro-
tections which exist in current law. 

Section 224 covers plans that have received 
determination letters from the Internal Rev-
enue Service as well as plans, such as public 
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plans, that have not received such letters 
but are intended to be operated in accord-
ance with ERISA and or Internal Revenue 
Code, as applicable. It also covers plan assets 
in transit such as when they are directly 
transferred by a plan administrator to a plan 
sponsored by another employer or to an Indi-
vidual Retirement Account. The same pro-
tection is provided when the plan assets are 
distributed directly to an employee upon ter-
mination of employment and within 60 days 
of the distribution of the employee transfers 
the distributed amount in another qualified 
retirement plan or into an Individual Retire-
ment Account. 

In addition, the Section provides that if 
there is an outstanding pension plan loan to 
a participant at the time of bankruptcy fil-
ing such loan is not to be discharged or a 
stay issued on any withholdings from the 
wages of the debtor that are being used to 
make level repayments of the loan. A stay of 
the withholding would result in a default and 
under the ERISA rules cause the amount of 
the unpaid balance to become taxable in-
come. The ensuing tax liability would take 
precedence over unsecured creditors’ claims. 
A plan loan is actually a special nontaxable 
distribution which the participant is ex-
pected to return to the plan. 

Under the asset limitation provision of 
this section, the maximum amount exempt 
for bankruptcy purposes in an IRA or Roth/
IRA, other than a simplified employee pen-
sion under section 408(k) of the Internal Rev-
enue Code or a simple retirement account 
under 408(p) of the Internal Revenue Code, is 
limited to $1,000,000, excluding rollover con-
tributions under 402(c), 402(e)(6), 403(a)(4), 
and 403(a)(5) of the Internal Revenue Code, as 
well as earnings thereon. The $1,000,000 max-
imum amount is subject to adjustment under 
section 104 of the Code. In addition, the 
$1,000,000 maximum amount is subject to in-
crease if the interests of justice so require. 
Section 225. Protection of Education Savings 

Section 225 protects certain educational 
savings in the event of bankruptcy. Qualified 
State Tuition Programs represent a joint ef-
fort by the federal government and the 
states to encourage saving for post-sec-
ondary education. Congress has expressed a 
clear interest in encouraging the post-sec-
ondary education of children by permitting 
individuals to save exclusively to cover the 
expenses of higher education through Quali-
fied State Tuition Programs on a tax-favored 
basis. However, Congressional interest in 
promoting saving for post-secondary edu-
cation would be frustrated if accounts in 
Qualified State Tuition Programs are pulled 
into the bankruptcy estate of the debtor be-
cause of certain rights of the donor. 

Therefore, with certain exceptions, section 
225 excludes from a debtor’s bankruptcy es-
tate funds and earnings on such funds con-
tributed to an account established pursuant 
to a qualified state tuition program under 
Section 529 of the Internal Revenue Code of 
1986, as amended (‘‘IRC’’). The funds in these 
accounts may be used for qualified higher 
education expenses (including tuition, fees, 
books, supplies and room and board) of a des-
ignated beneficiary of the debtor and cannot 
be transferred to any person other than a 
qualified family member without adverse 
federal tax and other consequences. Section 
225 would only permit exclusion from the 
bankruptcy estate funds in qualified state 
tuition programs for a restricted group of 
designated beneficiaries, limited to children 
and grandchildren (including step-children 
and step-grandchildren). The provision rec-
ognizes that adopted and foster children fall 

into this category and that ‘‘step-grand-
child’’ is intended to include both the step-
child of the debtor’s child as well as the child 
of the debtor’s stepchild. 

This provision makes clear that, subject to 
certain requirements, contributions to these 
accounts are not to be pulled into the debt-
or’s estate for bankruptcy purposes. All con-
tributions and earnings thereon are thus pro-
tected except: (1) contributions made to a 
program less than 365 days before the date of 
filing the bankruptcy petition; or (2) con-
tributions in excess of $5000 made to a pro-
gram less than 720 days before filing the 
bankruptcy petition. 

Section 225 includes similar provisions ex-
tending protection to funds placed in edu-
cation individual retirement accounts, as de-
fined in Section 530 of the Internal Revenue 
Code. 
Sections 226–229. Debtor’s bill of rights 

These four sections, derived from federal 
law regulating credit repair agencies, pro-
vide for new disclosures and restrictions on 
practices with which bankruptcy petition 
preparers, attorneys and anyone else who 
meets the definition of a debt relief agency 
must comply. Congress was concerned that 
debtors who file bankruptcy be better in-
formed about the nature and scope of bank-
ruptcy, the different remedies that are avail-
able, and the significance of the step they 
are taking, so that they can both better 
evaluate it, better understand what is going 
to happen, and better protect themselves. It 
is also the intent that debtors be better able 
to negotiate with their attorneys about fees 
and services provided. For example, provi-
sions require that debtors be clearly in-
formed about what services an attorney will 
provide the debtor and for what fee. 

Bankruptcy petition preparers must com-
ply with these provisions as well as those im-
posed under the Code and section 221 of HR 
2415. 

Section 226. Definitions 
This section defines various terms, includ-

ing who is an ‘‘assisted person’’, what is 
‘‘bankruptcy assistance’’, and who is a ‘‘debt 
relief agency’’. It is intended that these pro-
visions be broadly interpreted since they de-
fine the scope of the protections which debt-
ors receive under the related provisions. Au-
thors, publishers, distributors or sellers of 
works subject to copyright protection when 
acting solely as such an author, publisher, 
distributor or seller are excluded from the 
definition. Thus an attorney who writes a 
book on how to file bankruptcy is not a debt 
relief agency when promoting or selling the 
copyrighted book. But when that same attor-
ney represents debtors filing petitions, the 
attorney is a debt relief agency because no 
longer acting in the capacity of an author, 
even if he gives his clients a copy of the 
book. 

Section 227. Restrictions on Debt Relief Agen-
cies 

This section creates a new section 526 of 
the Code which proscribes certain practices 
by debt relief agencies and provides for en-
forcement of violations of this section and 
new Code sections 527 and 528. 

Enforcement is provided for any violations 
of new Code section 526, 527 or 528. Inten-
tional or negligent failures to comply with 
any requirements of the three sections per-
mit the debtor to obtain restitution of any 
fees or charges made by the agency, as well 
as actual damages and reasonable attorneys 
fees. The same damages are available for in-
tentional or negligent disregard of the mate-
rial requirements of the Bankruptcy Code or 

Rules. Any contract for bankruptcy assist-
ance that does not comply with the material 
requirements imposed is void, except that 
the assisted person can enforce it. State at-
torney generals are also empowered to en-
force the provisions of these sections, and 
the United States District Court are granted 
concurrent jurisdiction of any such enforce-
ment proceeding. The court, the United 
States Trustee or the debtor may also seek 
injunctive relief or civil penalties against in-
tentional violators or those with a clear and 
consistent pattern or practice of violation of 
any of these sections. 

The section also provides that its require-
ments in new sections 527 and 528 do not ex-
cuse any person from complying with State 
laws unless the State law is inconsistent 
with those sections. Also specifically pre-
served from preemption are any practice of 
law requirements under State or federal law 
if they conflict with the requirements of sec-
tions 526, 527 or 528 added to the Code. It is 
not expected that any of these new sections 
will impose upon debt relief agencies re-
quirements that would force them to violate 
applicable unauthorized practice of law re-
strictions. For example, providing the disclo-
sures under section 527 should not be the 
practice of law, since the content of the dis-
closure is set by federal law and does not in-
volve giving a debtor advice. For similar rea-
sons, the additional information debt relief 
agencies are required by section 527(c) with 
respect to valuation of assets, completion of 
the list of creditors and exempt property 
should not involve giving legal advice. How-
ever, in the event applicable unauthorized 
practice rules proscribe non-lawyers from 
providing such information, the provision 
states that it is only required to the extent 
permitted by nonbankruptcy law. 

Section 228. Disclosures 
This section creates new Bankruptcy Code 

section 527 which requires a debt relief agen-
cy to deliver to an assisted person required 
disclosures either described or set forth in 
the section. Within 3 business days after the 
agency first offers to provide bankruptcy as-
sistance in a written, face to face, telephone, 
internet or similar solicitation or contact, 
the agency must provide, the agency must 
provide a clear and conspicuous written no-
tice which states that the information the 
assisted person provides in the bankruptcy 
proceeding must be complete, accurate and 
truthful, assets and liabilities must be com-
pletely and accurately disclosed and assets 
must be valued and income and expenses 
stated after reasonable inquiry, and that in-
formation provided may be audited. Before 
the commencement of the case, the agency 
must provide the debtor with the notice re-
quired under section 342(b)(1) (as amended by 
this Act) and an additional disclosure set 
forth in the section which explains the bank-
ruptcy process and relief and what the debt-
or can expect. The agency must also instruct 
the debtor in how to value assets, how to 
complete the list of creditors, and how to de-
termine exempt property. Record keeping re-
quirements are imposed upon the agency to 
keep copies of the notices required under 
this section for a period of 2 years after de-
livery. It is expected that the Bankruptcy 
Rules will provide model forms of disclosure 
and specify further the time and manner in 
which these disclosures will be made. 

Section 229. Requirements for debt relief agen-
cies. 

This section creates a new section 528 of 
the Code that regulates agencies’ con-
tracting and advertising. The agency is re-
quired to execute a written contract with 
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the assisted person within 5 business days 
(but before the petition is filed) of providing 
any bankruptcy assistance, and provide the 
person with an executed copy. If the agency 
does not execute a contract within that pe-
riod of time, it must terminate its relation-
ship with the assisted person. 

The agency must also disclose in any ad-
vertisement that the services or benefits are 
with respect to bankruptcy relief. Congress 
is specifically concerned that debtors under-
stand the services they are being offered in-
volve bankruptcy. This section is intended to 
prevent agencies from describing their serv-
ices ambiguously so as to obscure that the 
assisted person will be obtaining bankruptcy 
relief. A standard form of disclosure that the 
services are with respect to bankruptcy re-
lief is set forth in the section. 

TITLE III—DISCOURAGING BANKRUPTCY ABUSE 
Section 301. Reinforcement of the fresh start 

Present law makes nondischargeable any 
fee or charge imposed by a court for filing a 
case, motion, complaint or appeal or related 
costs or expenses. This section restricts the 
provision so that it applies only to matters 
filed by a prisoner. 
Section 302. Discouraging bad faith repeat fil-

ings 
This section is intended to strongly limit 

the practice of using bankruptcy filings and 
the automatic stay that arises under section 
362 to abuse the bankruptcy process. Debtors 
who file bankruptcy only once in a one year 
period will not be affected. However, upon a 
second filing within one year, the automatic 
stay will terminate with respect to the debt-
or or the debtor’s property on the 30th day 
after the second filing. The debtor can seek 
to have the automatic stay continued by fil-
ing a motion and demonstrating that the 
second filing is in good faith, but there is a 
presumption that under certain cir-
cumstances the second filing is not in good 
faith. 

Upon the third or an additional filing with-
in a one year period, the automatic stay does 
not go into effect at all. On motion made 
within 30 days of the third filing, the court 
may order the stay to take effect as to some 
or all creditors. The party in interest must 
demonstrate that the third filing is in good 
faith, and there is a presumption that under 
certain circumstances the third filing is not 
in good faith. 

Clear and convincing evidence must be pre-
sented in order to rebut the presumptions 
which arise both with respect to the second 
and third or later filings. 

Conduct covered by this section may also 
provide an appropriate ground to dismiss a 
chapter 7 under section 707(b) as revised by 
HR 2415. 
Section 303. Curbing abusive filings 

This provision authorizes in rem orders to 
prevent abusive use of bankruptcy filings. 
The bankruptcy court is authorized to order 
that the automatic stay be lifted as to a se-
cured creditor with respect to the current 
and all subsequent cases to which the auto-
matic stay would otherwise apply if the 
court finds that the filing of a bankruptcy 
was either part of a scheme to delay, hinder, 
and defraud creditors by means of transfer-
ring all or part of an interest in real prop-
erty without the secured creditor’s consent 
or court approval, or involved multiple 
bankruptcy filings affecting real property. 

Once such an order is issued, it can be re-
corded by anyone in the real property 
records affecting the real property involved, 
and recording agencies must accept for re-
cording and record and index any such order 

so that it will be notice to third parties. 
Such a recorded order is notice to third par-
ties for 2 years after recording. The court 
can reimpose the automatic stay in a subse-
quent case after appropriate notice and hear-
ing if good cause or changed circumstances 
are shown. 

In addition, the automatic stay does not 
apply at all to prevent acts to enforce secu-
rity interests in real property if the debtor is 
ineligible for bankruptcy under section 
109(g) or the filing violates a court order in 
a previous case baring the debtor from re-
filing. 

Section 304. Debtor retention of personal prop-
erty security 

This provision is intended to prevent ‘‘ride 
through’’ in the situations to which it ap-
plies. A ‘‘ride through’’ is the debtor’s reten-
tion of collateral and maintenance of cur-
rent payment obligations over the creditor’s 
objection without reaffirming. This section 
and section 305, taken together, are intended 
to reverse the results of such cases as Capital 
Communications Fed. Credit Union v. Boodrow, 
126 F. 3d 43 (2d Cir. 1997) cert denied, 522 U.S. 
1117 (1998). 

Under this provision, an individual debtor 
is not permitted to retain possession of per-
sonal property subject to a security interest 
securing the purchase price of that personal 
property unless the debtor enters into a reaf-
firmation agreement which becomes effec-
tive under section 524(c) of the Code, or re-
deems the property under section 722 of the 
Code. The debtor is given 45 days after the 
first meeting a creditors to take one of those 
two steps or to relinquish possession of the 
personal property to the creditor. If the 
debtor fails to complete one of the steps 
within the prescribed period, the automatic 
stay is terminated with respect to the prop-
erty whether it is property of the estate or 
not, and the creditor may take whatever ac-
tion as to the property as is permitted by ap-
plicable nonbankruptcy law. Although the 
automatic stay ends upon the expiration of 
the 45 day period, a creditor is free to allow 
a debtor to retain possession of collateral 
and accept continued payments by not tak-
ing any actions to collect, since this provi-
sion is for the creditor’s benefit. 

However, the trustee can bring a motion 
before the end of the 45 day period asserting 
that the property is of consequential value 
or benefit to the estate. If the court finds 
that the retention of the property will ben-
efit creditors significantly, orders appro-
priate adequate protection of the creditor’s 
interest, and orders the debtor to deliver the 
property to the trustee, the court may ex-
tend application of the stay for a further rea-
sonable time to permit the trustee to obtain 
the benefit for the estate. 

The section also amends section 722 to 
make it absolutely clear that the full, com-
plete and immediate cash payment of the re-
demption amount to the creditor is nec-
essary for there to be a redemption. Install-
ment redemptions are not permitted. 

Section 305. Relief from the automatic stay 
when the debtor does not complete intended 
surrender of consumer debt collateral 

Like the previous section, this section is 
also intended to prevent ‘‘ride through’’ with 
respect to any property the section covers. 
Any personal property of the estate or of the 
debtor securing a claim or subject to an un-
expired lease is covered by the section, and 
in certain instances creditors will be pro-
tected by both this section and the previous 
section, in which case the provisions can be 
applied cumulatively. 

The section provides that the automatic 
stay terminates if the debtor fails to timely 
(1) file a statement of intention covering the 
property indicating that the debtor will ei-
ther redeem the property under section 722 of 
the Code, reaffirm the debt it secures under 
section 524(c) of the Code, or assume an un-
expired lease under section 365(p) of the Code 
(as amended by HR 2415), or (2) take the ac-
tion specified in the statement of intention 
(unless the statement of intention specifies 
reaffirmation and the creditor refuses to re-
affirm on the original contract terms). Al-
though the automatic stay ends upon the ex-
piration of the period for taking action, a 
creditor is free to allow a debtor to retain 
possession of collateral and accept continued 
payments by not taking any actions to col-
lect, since this provision is for the creditor’s 
benefit. 

However, as with the previous section, the 
trustee can bring a motion before the end of 
the period set by section 521(a)(2) asserting 
that the property is of consequential value 
or benefit to the estate, and on similar find-
ings, the court may extend application of the 
stay for a further reasonable time to permit 
the trustee to obtain the benefit for the es-
tate. 

In addition, this section validates certain 
clauses which have the effect of placing the 
debtor in default by reason of the occur-
rence, pendency or existence of a proceeding 
under this title, or the insolvency of the 
debtor. 
Section 306. Giving secured creditors fair treat-

ment in chapter 13
This provision changes the relationship of 

secured creditors and debtors in certain situ-
ations arising in chapter 13 proceedings. 

First, in order for a debtor’s plan to be 
confirmed, it must provide that a creditor’s 
lien will continue until the earlier of pay-
ment of the underlying debt under nonbank-
ruptcy law or the grant of discharge under 
section 1328. Nothing in this provision is in-
tended to alter other requirements for con-
firmation. Thus if a secured debt will not be 
fully paid before the end of the plan, this 
provision does not authorize a plan to pro-
vide that the lien terminate upon discharge. 

Moreover, the plan must provide that if 
the case is dismissed or converted without 
completion of the plan, the creditor will re-
tains the lien to the full extent permitted by 
nonbankruptcy law. It is intended that any 
benefits debtors obtain under a plan as 
against their secured creditors will be lost 
unless the debtor fully completes the plan. 
In the event a debtor’s case is discharged 
under the hardship discharge provisions 
without completion of the plan, the credi-
tor’s lien nonetheless survives unaffected by 
the bankruptcy to the extent permitted by 
nonbankruptcy law. 

Second, the extent to which claims secured 
by purchase money security interests in per-
sonal property are subject to cramdown to 
fair market value is limited. It is intended 
that cramdown not apply to any collateral 
described in this provision during the periods 
of time specified, and that the amount of the 
claim which must be paid under the plan be 
the full amount of the claim allowed under 
section 502 without application of section 
506. Thus, if the debt was incurred within 5 
years prior to filing and the collateral con-
sists of a motor vehicle acquired for the per-
sonal use of the debtor, the value of the col-
lateral cannot be reduced to the current fair 
market value and therefore the amount the 
plan must pay under section 1325(5)(B)(ii) 
over the duration of the plan must be the 
amount of the allowed claim under section 
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502 rather than the allowed secured claim 
under section 506. A similar result applies for 
any other personal property if the debt was 
incurred during the one year period pre-
ceding the filing. 

Third, terms used in section 1322(b)(2) 
which limits cramdown of certain real estate 
mortgages are defined to make clear that a 
debt secured by real estate which is the debt-
or’s principal residence includes any 1 to 4 
family structure, including incidental prop-
erty, without regard to whether the struc-
ture is attached to real estate, and includes 
condominium or cooperative units and mo-
bile or manufactures homes or trailers. Inci-
dental property includes any property com-
monly conveyed with a principal residence in 
the area where it is located. 

This provision is intended to reject those 
cases which have allowed cramdown of real 
estate mortgages on the grounds that the se-
curity property is not a ‘‘principal resi-
dence’’ or covers property which is not real 
estate, simply because the property included 
multi-family housing, or the mortgage en-
cumbered incidental property, or covered 
less traditional forms of housing such as con-
dominiums, coops or mobile homes or trail-
ers. 
Section 307. Domiciliary requirements for exemp-

tions 
This provision limits the state exemptions 

which debtors can enjoy in bankruptcy when 
they have moved into a state within two 
years of filing. If a debtor has lived for 2 or 
more years in a State immediately prior to 
filing, the debtor can use the exemptions al-
lowed by the state where the debtor resides 
under section 522 of the Code. If the debtor 
has lived in a state for less than 2 years at 
the time of filing, then the debtor must use 
the State exemptions of the State where the 
debtor lived 2 years prior to filing if the 
debtor lived there all of the 180 days which 
precede that 2 year period. If the debtor lived 
in more than one State during that 180 day 
period, the State exemptions of the State 
where the debtor lived the longest during 
that period will control. 

If a debtor has to use a particular State’s 
exemptions, the law of that State also deter-
mines whether the debtor can elect to use 
the federal exemptions available under sec-
tion 522(d) of the Code. 
Section 308. Residency requirement 

Any home equity acquired within the 7 
years prior to filing is not exempt if: (1) such 
equity was attributable to property that the 
debtor disposed of with the intent to hinder, 
delay, or defraud a creditor; and (2) such 
property was not an exempt asset. For exam-
ple, if a debtor disposes of cash, a non-ex-
empt asset, by exchanging that cash for a 
residence with the intention of delaying the 
payment of a creditor, such residence would 
not be exempt from the bankruptcy estate. 
It is the intent of Congress that it should be 
easier to prove intent to hinder or delay 
than to prove intent to defraud. 
Section 309. Protecting secured creditors in 

chapter 13 cases 
This provision adjusts the relationship of 

debtors to lessors and secured creditors in 
bankruptcy proceedings. 

First, it amends section 348(f) to assure 
that when a debtor converts a case from 
chapter 13 to chapter 7, the debtor does not 
retain any benefits of the chapter 13 case 
with respect to any secured creditor, unless 
the full amount of the secured creditor’s 
claim determined under nonbankruptcy law 
has been paid in full, and unless a 
prebankruptcy default has been fully cured 

prior to conversion. If a debtor converts from 
chapter 13 to another chapter and then con-
verts to chapter 7, the courts should impose 
similar limitations. 

Second, provision is made to allow a debtor 
and creditor to arrange for the debtor to as-
sume a personal property lease rejected or 
not timely assumed by a trustee. On the 
other hand, in a chapter 11 or 13 proceeding, 
if the plan does not provide for assumption 
of the lease, the lease is deemed rejected as 
of the conclusion of the hearing on confirma-
tion and the automatic stay automatically 
terminates. 

Third, in a chapter 13 proceeding, a debt-
or’s plan must provide that the debtor will 
make monthly payments if there are to be 
periodic payments to a personal property se-
cured creditor or personal property lessor re-
ceiving distributions under the plan, and 
those payments must at least be in an 
amount sufficient to provide adequate pro-
tection. This provision, however, is not in-
tended to lessen any of the other protections 
of secured creditors or lessors provided in 
the Bankruptcy Code. 

In addition, debtors are required to con-
tinue to make payments to creditors holding 
claims secured by personal property and to 
personal property lessors from 30 days after 
the order for relief. These payments are to be 
made directly to the creditor or lessor, and 
the amount of plan payments which the 
debtor must make can be reduced by the 
amount paid to the creditors or lessors. The 
debtor must provide an accounting of these 
payments to the chapter 13 trustee. 

Section 310. Luxury goods 

This section provides that certain debts 
are presumed to be nondischargeable under 
section 523(a)(2)(A) of the Bankruptcy Code. 
Under section 523(a)(2)(A), a debt is non-
dischargeable when it is incurred, among 
other things, by fraud. For example, fraud 
can occur when a cardholder misrepresents 
his or her intentions by using a credit card 
when the objective facts show that the card-
holder did not or could not intend to repay. 
This bill provides that if a debtor incurs 
debts to a single creditor aggregating for 
purchases on a credit card of more than $250 
for luxury goods or services within 90 days of 
filing for bankruptcy, such debt is presumed 
to be nondischargeable. This provision recog-
nizes that debtors may use open end credit 
to purchase goods and services necessary for 
the support of the debtor shortly before 
bankruptcy, while identifying presumptively 
abusive behavior which warrants making the 
debt nondischargeable such as purchasing a 
significant amounts of items or services not 
necessary for the support of the debtor (i.e. 
luxury goods and services). 

A related provision is included with regard 
to cash advances. Cash advances under open-
end credit plans aggregating more than $750 
within 70 days of filing for bankruptcy are 
presumed to be nondischargeable. This lan-
guage is carefully drafted to require the ag-
gregation of all cash advances within 70 days 
of filing, even if they involve more than one 
creditor. Furthermore, there is no require-
ment to demonstrate that the cash advances 
were for ‘‘luxury goods’’ since such a require-
ment would be virtually impossible to fulfill 
given the difficulty of accounting for cash. 
The behavior itself is sufficient indicia of 
abuse. 

Section 311. Automatic stay 

This section provides that the automatic 
stay under section 362 will not apply in sev-
eral situations in which residential tenants 
file for bankruptcy. First, the automatic 

stay will not bar the continuation of an evic-
tion action pending when the debtor files for 
relief. Second, eviction proceedings com-
menced after filing are not barred by the 
automatic stay if the lease has terminated 
before or after filing of bankruptcy. Third, 
the automatic stay also will not bar eviction 
proceedings based on endangement to prop-
erty or person or the use of illegal drugs, or 
to any transfer that is not avoidable under 
sections 544 or 549 of the Code. 

Section 312. Extension of period between bank-
ruptcy discharges 

The period of time which must elapse be-
tween bankruptcies is increased by this pro-
vision. When a chapter 7 proceeding is in-
volved, the period is increased from six to 
eight years. Furthermore, a chapter 13 dis-
charge cannot be granted if the debtor re-
ceived a discharge under any chapter of title 
11 within 5 years of the order for relief in the 
chapter 13 case. 

Section 313. Definition of household goods 

Section 522(f) of title 11 permits a debtor to 
void a non-purchase money security interest 
in certain categories of goods if the property 
subject to the security interest is otherwise 
exempt in the debtor’s case. One of the cat-
egories is ‘‘household goods’’. This section is 
intended to clarify what this term means so 
that there can be a nationwide, uniform 
standard for what can be included in this 
category, and so that debtors and creditors 
alike can know whether a loan is truly se-
cured or unsecured. It is expected that the 
additional clarity will assist debtors in ob-
taining the lowest price available for this 
type of secured credit. 

Section 314. Debt incurred to pay nondischarge-
able debts 

If a claim arises from payment of a tax to 
a governmental unit other than the United 
States and the tax that was paid would be 
nondischargeable under section 524(a)(1), 
then the debt incurred to pay the tax is also 
nondischargeable. 

Section 315. Notice to creditors 

This section changes the requirements for 
providing notice to creditors and also 
changes what information they must provide 
in the schedules or otherwise as part of a 
bankruptcy filing. 

Notice.—This section is intended to ensure 
that creditors receive actual, meaningful, 
and timely notice of bankruptcy filings. 

In order to ensure proper processing by a 
creditor, debtors will need to include the ac-
count number in any required notice to a 
creditor with respect to any debt owed to 
such creditor. Furthermore, any notice re-
quired to be given by the debtor to the cred-
itor must be done so at an address specified 
by the creditor. Creditors will be required to 
include the account number and appropriate 
address in the last two communications sup-
plied to the debtor within the 90–day period 
prior to filing for bankruptcy. However, if 
any legal requirement impedes the creditor’s 
ability to communicate with the debtor at 
any point during the 90–day period prior to 
filing, the creditor’s burden will be satisfied 
if the appropriate information was included 
on its last two communications with the 
debtor. For purposes of this section, the 
creditor’s communications with the debtor 
are those which deal specifically with an in-
dividual debt. ‘‘Communications’’ do not in-
clude promotional material or other commu-
nications that do not pertain specifically to 
a debtor’s debt to the creditor. 

Language in the Bankruptcy Code which 
states that failure to include the specified 
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information in a notice does not invalidate 
the legal effect of such notice is deleted. 

Furthermore, if a creditor in an individual 
chapter 7 or 13 case has specified an address 
for notice by filing a statement to that effect 
with the court, the court and the debtor are 
required to use such an address starting five 
days after receiving the address. A creditor 
may file a notice address with the court to 
be used generally by the court, parties in in-
terest and the debtor to provide notice to the 
creditor in all cases under chapters 7 and 13. 
In the event a creditor has provided different 
notice addresses by more than one of the per-
mitted methods, a debtor may use any one of 
them, except that a notice address filed in a 
particular case shall control. 

Notices which are not sent to the appro-
priate address as specified by the creditor 
are not effective until the notice is brought 
to the creditor’s attention. If the creditor 
has designated an entity to be responsible 
for receiving notices concerning bankruptcy 
cases and has established reasonable proce-
dures so that these notices will be delivered 
to such entity, a notice will not be deemed 
to have been received by the creditor until it 
has been received by the designated entity. 
Sanctions for violation of the automatic 
stay under section 362 of the Code or for the 
failure to comply with the turnover provi-
sions in sections 542 and 543 of the Code may 
not be imposed if a creditor has not received 
proper notice. 

Tax Return Information.—The section also 
requires debtors to provide certain tax re-
turn information. By no later than 7 days be-
fore the date first set for the first meeting of 
creditors, a debtor must provide the trustee, 
without any prior request, the debtor’s tax 
return or transcript, or the case will be dis-
missed unless the debtor can show that the 
failure to file a return is due to cir-
cumstances beyond the control of the debtor. 
Such circumstances would include that the 
debtor did not file a return for the period re-
quired, but not that the debtor could not find 
the return unless the debtor in addition 
showed that a significant, diligent and time-
ly effort had been made to obtain at least 
the transcript of the return from the Inter-
nal Revenue Service and it was not forth-
coming. A transcript is a computer gen-
erated line by line statement of debtor sup-
plied information with respect to a tax re-
turn which the Internal Revenue Service will 
provide any tax return filer on request. 

Once such information is provided the 
trustee, creditors in chapter 7 and 13 cases 
can obtain it by request to the trustee or 
through the procedure set forth for creditors 
to obtain copies of the petition and schedules 
from the court. It is intended that the trust-
ee and the court will make arrangements for 
the tax return information the debtor pro-
vides to be made available to the court to 
satisfy creditor requests. Creditors can also 
request the tax return directly, in which 
case the debtor must provide it directly to 
the creditor or the case will be dismissed, 
subject to limitations already discussed. 

Debtors are also required to provide tax re-
turns with respect to the period after filing, 
or with respect to pre-filing periods if they 
are filed with the taxing authorities after 
bankruptcy filing. The Director of the Ad-
ministrative Office of United States Courts 
is to develop procedures for safeguarding pri-
vacy of these returns, and to make a report 
to Congress no later and one and one half 
years after enactment on the effectiveness of 
these procedures.

Other information. Debtors are required to 
provide certain other information, including 

ongoing income and expense information, in 
certain circumstances. 

Section 316. Dismissal for failure to timely file 
schedules or provide required information 

The Fed. R. Bankr. Pro. already provide 
that schedules must be filed within 10 days 
of filing unless an extension is granted, and 
many bankruptcy courts have already estab-
lished a general practice of dismissing cases 
when debtors fail to provide all required in-
formation within 15 days of filing, unless 
good cause for additional time is shown. 
Nothing in this provision is intended to 
interfere with such requirements. However, 
if an individual debtor after such extensions 
as the court may grant, has not filed all of 
the information required by section 521(a)(1) 
within 45 days of filing a petition, the case is 
automatically dismissed. On request of the 
debtor made before 45 days after filing, the 
court may grant up to 45 days additional 
time for the debtor to file schedules. Once 
the time period provided under this section 
elapses, the court must enter an order of dis-
missal within 5 days of request. 

Section 317. Adequate time to prepare for hear-
ing on confirmation of the plan 

A hearing on confirmation of a chapter 13 
plan must be held between 20 and 45 days 
after the first meeting of creditors. If a plan 
cannot be confirmed within that period, the 
court should take appropriate action to dis-
miss or convert the case. 

Section 318. Chapter 13 plans to have a 5-year 
duration in certain cases 

If a debtor’s current monthly income is 
more than the monthly median income, the 
debtor’s plan must be no shorter than 5 
years, unless the debtor proposes and con-
firms a plan which provides for payment in 
full of all creditors within a shorter period. 
The same rules apply to modifications. 

Section 319. Sense of Congress regarding expan-
sion of rule 9011 of the Federal Rules of 
Bankruptcy Procedure 

It is the sense of Congress that Rule 9011 
should be applied to the schedules and other 
documents filed with the court. 

Section 320. Prompt relief from stay in indi-
vidual cases 

Relief from stay proceedings must be fi-
nally decided within 60 days after relief is re-
quested, unless the parties agree to the con-
trary, or the court for good cause finds it is 
necessary to do so, but then only for a speci-
fied period of time. Otherwise, the stay auto-
matically expires as to the requesting cred-
itor. 

Section 321. Chapter 11 cases filed by individ-
uals 

This section changes some chapter 11 pro-
visions to bring the chapter more closely 
into conformance with chapter 13 when the 
debtor is an individual. 

First, the property of the estate is ex-
panded from present law to include all prop-
erty and earnings acquired between the time 
of filing and the closing, dismissal or conver-
sion of the case. Such property is placed 
under the supervision of the court and is pro-
tected by the automatic stay. Second, what 
may be included in a plan is expanded to per-
mit the debtor to subject future earnings and 
income to the plan. Third, the individual 
debtor’s plan must provide either that it will 
pay each claim in full or that at least the 
debtor’s disposable income over the first 5 
years of the plan is paid to unsecured credi-
tors. Fourth, in an individual case, the dis-
charge is not granted until completion of 
payments under the plan. Provision is made 

for a hardship discharge. Fifth, modifica-
tions of a plan are subject to the same re-
quirements as an original plan. 
Section 322. Limitation 

The state law homestead exemption is lim-
ited to a maximum of $100,000 for the home 
equity acquired within the 2 years prior to 
filing. Amounts acquired within the 2-year 
period that exceed $100,000, are not exempt 
from the bankruptcy estate. Amounts of 
home equity acquired prior to the 2-year pe-
riod are not subject to the $100,000 cap, but 
are subject to the relevant state law home-
stead exemption. For this purpose, equity ac-
quired in a principal residence prior to the 2–
year period and rolled over into another 
principal residence after the 2-year period is 
not subject to the $100,000 cap, but is subject 
to the relevant state law homestead exemp-
tion. This rollover provision does not apply 
to the sale of a principal residence in one 
state and the purchase of another principal 
residence in another state. 
Section 323. Excluding employee benefit plan 

participant contributions and other prop-
erty from the estate 

Amounts which have been withheld from 
wages of employees for payment as contribu-
tions to retirement plans or health insurance 
plans, or received from employees for pay-
ment over to such plans are not property of 
the estate. It is not intended that this provi-
sion will affect money which has been paid 
over and received by the respective plans for 
the purposes the withholding or contribu-
tions have been made. 
Section 324. Exclusive jurisdiction in matters in-

volving bankruptcy professionals 
This section gives the district court exclu-

sive jurisdiction of any property of the debt-
or as of the commencement of the case, of 
property of the estate, and of all claims that 
involve construction of section 327 (on em-
ployment of professional persons) or disclo-
sure rules under that section. 
Section 325. United States Trustee Program fil-

ing fee increase
This section changes the filing fees for 

chapter 7 and 13 cases, and changes the shar-
ing percentages with respect to such fees. 
Section 326. Sharing of compensation 

Section 504 of the Bankruptcy Code re-
stricts the extent to which those being paid 
compensation or reimbusement in a bank-
ruptcy case may share such compensation or 
reimbursement. This section creates an ex-
ception from those rules to permit bona fide 
public service attorney referral programs op-
erating in accordance with non-Federal law 
regulating attorney referral services to share 
such compensation or reimbursement. 
Section 327. Fair valuation of collateral 

This section is intended to make clear that 
when value is determined under title 11, it 
shall be determined based solely upon what 
it would cost the debtor to purchase a re-
placement considering the age and condition 
of the property, without deductions for other 
costs or expenses of any kind. In personal, 
family or household transactions, replace-
ment value is based upon what a retail mer-
chant would charge for the property, consid-
ering age and condition at the time value is 
determined. 
Section 328. Defaults based on nonmonetary ob-

ligations 
The requirements of section 365 are altered 

so that certain defaults relating to nonmone-
tary obligations of the debtor under an unex-
pired lease of real property need not be 
cured. Furthermore, such defaults are ex-
cepted from the ordinary rules applying to 

VerDate jul 14 2003 14:28 Jan 23, 2005 Jkt 029102 PO 00000 Frm 00050 Fmt 0686 Sfmt 0634 E:\BR00\S07DE0.001 S07DE0



CONGRESSIONAL RECORD—SENATE26476 December 7, 2000
impaired classes. Technical changes are also 
made to remove certain provisions relating 
to 

TITLE IV—GENERAL AND SMALL BUSINESS 
BANKRUPTCY PROVISIONS 

Subtitle A—General Business Bankruptcy 
Provisions 

Section 401. Adequate protection for investors 
This section creates a definition for a ‘‘se-

curities self-regulatory organization’’ and 
then provides an exception to the automatic 
stay for investigations, orders, or delisting 
activities by such an organization involving 
the debtor. 
Section 402. Meetings of creditors and equity se-

curity holders 
This section gives the court the authority, 

for cause, not to convene a meeting of credi-
tors if there is a prepackaged plan of reorga-
nization. This would save time and expenses 
in those instances where the court deter-
mines there would be little or no meaningful 
benefit to be derived from a creditors meet-
ing. 
Section 403. Protection of refinance of security 

interest 
This provision alters the preference provi-

sions of section 547 of the Bankruptcy Code 
with respect to when a transfer is made for 
the purposes of that section. A transfer is 
deemed made at the time it takes effect if it 
is perfected within 30 days after it takes ef-
fect between the parties. Present law pro-
vides only a 10 day period. 
Section 404. Executory contracts and unexpired 

leases 

HR 2415 cures some abuses in the Bank-
ruptcy Code regarding executory contracts 
and unexpired leases. HR 2415 amends Sec-
tion 365(d)(4) of the Bankruptcy Code. It im-
poses a firm, bright line deadline on a retail 
debtor’s decision to assume or reject a lease, 
absent the lessor’s consent. It permits a 
bankruptcy trustee to assume or reject a 
lease on a date which is the earlier of the 
date of confirmation of a plan or the date 
which is 120 days after the date of the order 
for relief. A further extension of time may be 
granted, within the 120 day period, for an ad-
ditional 90 days, for cause, upon motion of 
the trustee or lessor. Any subsequent exten-
sion can only be granted by the judge upon 
the prior written consent of the lessor: ei-
ther by the lessor’s motion for an extension, 
or by a motion of the trustee, provided that 
the trustee has the prior written approval of 
the lessor. This provision is designed to re-
move the bankruptcy judges’ discretion to 
grant extensions of the time for the retail 
debtor to decide whether to assume or reject 
a lease after a maximum possible period of 
210 days from the time of entry of the order 
of relief. Beyond that maximum period, 
there is no authority in the judge to grant 
further time unless the lessor has agreed in 
writing to the extension. 

HR 2415 also amends Section 365(f)(1) of the 
Bankruptcy Code to make sure that all of 
the provisions of Section 365(b) are adhered 
to and that Section 365(f) does not override 
Section 365(b). Congress made clear, in Sec-
tion 365(b)(1), that the trustee may not as-
sume an executory contract or unexpired 
lease of the debtor, unless the trustee makes 
adequate assurance of future performance 
under the contract or lease. In Section 
365(b)(3), Congress provided that for purposes 
of the Bankruptcy Code, ‘‘adequate assur-
ance of future performance of a lease of real 
property in a shopping center includes ade-
quate assurance . . . that assumption or as-
signment of such lease is subject to all the 

provisions thereof, including (but not lim-
ited to) provisions such as a radius, location, 
use, or exclusivity provision. . . .’’ 

Regrettably, some bankruptcy judges have 
not followed this Congressional mandate. 
Under another provision of the Code, Section 
365(f), a number of bankruptcy judges have 
allowed the assignment of a lease even 
though terms of the lease are not being fol-
lowed. 

For example, if a shopping center’s lease 
with an educational retailer requires that 
the premises shall be used solely for the pur-
pose of conducting the retail sale of edu-
cational items, as the lease provided in the 
Simon Property Group v. Learningsmith case, 
then the lessor has a right to maintain this 
mix of retail uses in his shopping centers, 
even if the retailer files for bankruptcy.

Instead, in the Learningsmith case, the 
judge allowed the assignment of the lease to 
a candle retailer because it offered more 
money than an educational store to buy the 
lease, in contravention of Section 365(b)(3) of 
the Code. As a result, the lessor lost control 
over the nature of its very business, oper-
ating a particular mix of retail stores. If 
other retailers file for bankruptcy in that 
shopping center, the same result can occur. 
The bill remedies this problem by amending 
Section 365(f)(1) to make clear it operates 
subject to all provisions of Section 365(b). 
The legal holding in the Learningsmith case, 
and other cases like it which do not enforce 
Section 365(b), particularly 365(b)(3), are 
overturned. 

Thus, this section adds language to Sec-
tion 365(f)(1) for the purpose of assuring that 
Section 365(f) does not override any part of 
Section 365(b). The section provides that in 
addition to being subject to Section 365(c), 
Section 365(f) is also subject to section 365(b) 
which is to be given its full effect. 

Section 405. Creditors and equity security hold-
ers committees 

This section is intended to permit small 
business interests to obtain representation 
on creditors’ committees even though no 
small business would otherwise be selected 
under the standards for selecting members of 
creditors’ committees in the present Bank-
ruptcy Code. Bankruptcy judges are given 
discretion to increase the size of a creditor’s 
committee to place a small business concern 
on the committee as a fully voting member 
if the court determines that the small busi-
ness creditor holds claims the aggregate 
amount of which is disproportionately large 
in comparison to the annual gross revenue of 
that creditor. Congress intends that this 
standard be liberally applied in favor of a 
small business concern. For example, a claim 
that was more than 5% of the net profit after 
taxes and debt service of the small business 
concern would be disproportionately large, 
since if the claim is not paid, it would cause 
a 5% reduction in profitability, often the dif-
ference between success and failure for a 
small business. 

Section 406. Amendment to section 546 of title 11, 
United States Code 

Section 407. Amendment to section 330(a) of title 
11, United States Code 

Section 408. Postpetition disclosure and solicita-
tion 

This provision permits post-petition solici-
tation of a prepackaged plan of reorganiza-
tion if both the pre-petition solicitation and 
the post-petition solicitation comply with 
applicable nonbankruptcy law. However, the 
provision only applies when the holder of a 
claim or interest solicited post-petition has 
been solicited pre-petition, thus avoiding dif-

ferent standards being applicable to pre- and 
post-petition solicitations. Time is crucial in 
a prepackaged plan of reorganization in 
order to minimize the adverse effects of 
bankruptcy on the debtor’s business and fi-
nancial affairs. When it applies, this section 
permits avoidance of the time and expense of 
going through the disclosure statement proc-
ess normally applicable to post-petition so-
licitations. 

Section 409. Preferences 

The ordinary course of business defense to 
preference recovery is liberalized. As under 
current law, the debt must be incurred in the 
ordinary course. The payment, however, 
under the new provision must only be in the 
ordinary course or according to ordinary 
business terms. 

A new preference exception is also added in 
business cases. Aggregate transfers of less 
than $5,000 are exempted from preference re-
covery. 

Section 410. Venue of certain proceedings 
Section 411. Period for filing plan under chapter 

11

This new provision is designed to deal with 
the time and expense of reorganization cases 
by providing the debtor’s exclusive period to 
file a plan of reorganization may not be ex-
tended beyond 18 months after the order for 
relief in the case. No change is made to cur-
rent law that permits, for cause, either the 
reduction or the extension of the debtor’s 
initial 120-day exclusivity period, except 
that the period may not be extended beyond 
the new 18 month maximum. 

The new provision also provides that, if the 
debtor files a plan of reorganization within 
its applicable exclusivity period, parties in 
interest may file a reorganization plan if the 
debtor’s plan is not accepted by each im-
paired class before 180 days after the order 
for relief, as such date may be extended for 
cause up to a maximum of 20 months from 
the order for relief in the case. 

The new time periods are maximum peri-
ods that may not be extended by the court. 
They are not, however, minimums. Debtors 
will still have to show ‘‘cause’’ to extend the 
initial 120-day and 180-day periods in section 
1121 and any extensions granted by the court. 
The establishment of the new so-called ‘‘ex-
clusivity wall’’ is not intended to change the 
standards under section 1104 for conversion 
or dismissal. 

Section 412. Fees arising from certain ownership 
interests 

Section 413. Creditor representation at first 
meeting of creditors 

This section permits either a creditor owed 
a consumer debt or any representative of 
that creditor to appear at and participate in 
the meeting of creditors in a case under 
chapter 7 or 13 even if the creditor or rep-
resentative is not admitted to practice be-
fore the court or before the local federal or 
state court, notwithstanding any federal or 
state rule of practice or statutory provision 
barring unauthorized practice of law. It is in-
tended that this provision will permit non-
attorneys to appear at and participate in the 
meeting of creditors and any related nego-
tiations entered into before or after the 
meeting to facilitate more efficient and eco-
nomical participation by creditors in chap-
ter 7 and 13 bankruptcy proceedings.

Section 414. Definition of disinterested person 

This provision deletes the per se exclusion 
of investment bankers and attorneys for in-
vestment bankers from being a disinterested 
person. Whether an investment banking firm 
or an attorney for an investment banker is 
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disinterested will depend on an ad hoc appli-
cation of the definition. 

Section 415. Factors for compensation of profes-
sional persons 

This section permits consideration in set-
ting compensation of whether the profes-
sional is board certified or otherwise has 
demonstrated skill. 

Section 416. Appointment of elected trustee 

This section provides for procedures when 
a trustee is elected, and for handling dis-
putes over election of trustees. 

Section 417. Utility service 

Section 366 of the Code is amended to per-
mit a utility to refuse to provide service to 
a debtor under certain circumstances unless 
adequate assurance payments are received. 

Section 418. Bankruptcy fees 

This provision permits a court to waive fil-
ing fees if it finds that a debtor is unable to 
pay the fees in installments and that the 
debtor’s income is under 150 percent of the 
official poverty line. The court is expected to 
examine carefully the debtor’s projected fu-
ture income over the period during which in-
stallment payments must be made before 
concluding that the debtor is truly unable to 
pay in installments. The mere fact that the 
debtor is experiencing debt difficulty is not, 
in and of itself, determinative of whether a 
debtor can pay in installments. ‘‘Filing fees’’ 
cover any fee which must be paid in order to 
file a petition and commence a bankruptcy 
case under title 11, but not fees for motions 
or adversary complaints. 

Section 419. More complete information regard-
ing assets of the estate 

This section directs the Advisory Com-
mittee on Bankruptcy Rules of the Judicial 
Conference to propose for adoption amended 
rules and forms directing chapter 11 debtors 
to provide information on the value, oper-
ations and profitability of any closely held 
corporation in which the debtor has a sub-
stantial or controlling interest. This direc-
tion is intended to result in changes to the 
Bankruptcy Rules and Forms so that parties 
in interest will be able to obtain, on the 
schedules or otherwise on other disclosures 
provided by the debtor full and complete in-
formation about the value of such an inter-
est in a closely held corporation. 

Subtitle B—Small Business Bankruptcy Pro-
visions 

These provisions effect reforms in chapter 
11 cases. They further two primary goals. 
First, they are designed to reduce cost and 
delay in chapter 11 cases. Second, they are 
designed to ensure that the extraordinary 
protections provided chapter 11 debtors are 
used to further the public interest, by lim-
iting those protections to cases in which 
there is both a likelihood of successful reor-
ganization and in which the debtor fully 
complies with the applicable statutes and 
rules. 

These sections achieve these goals through 
the following means: 

First, the fast-track plan confirmation 
rules for small business cases that were 
adopted by Congress in 1994 have been 
strengthened. Second, the bill simplifies the 
process of drafting a plan and disclosure 
statement to make it easier for the small 
business debtor to comply with the fast-
track requirements. Third, the debtor is re-
quired to provide additional information 
about post-filing operations, and the Advi-
sory Committee on Bankruptcy Rules is di-
rected to promulgate forms that will sim-
plify such reporting. Fourth, the United 

States trustee is directed to oversee the 
debtor in small business cases. Fifth, the 
bankruptcy courts are directed to use case-
management conferences and scheduling or-
ders to reduce cost and delay. Sixth, it is 
made easier to appoint an independent trust-
ee or examiner and to convert or dismiss a 
chapter 11 case in which the debtor is not 
playing by the rules or there is little likeli-
hood of a successful reorganization. Seventh, 
the bill protects creditors against repeat fil-
ings after a prior chapter 11 case has failed. 

Section 431. Flexible rules for disclosure state-
ment and plan 

Under current law, the debtor generally 
files a drafted-from-scratch plan and disclo-
sure statement, even if the debts and assets 
involved are small. This practice is expen-
sive, and imposes an undue burden on the 
debtor. Section 1125 of the Bankruptcy Code 
is amended to streamline the plan confirma-
tion process in several ways for small busi-
ness debtors. First, it encourages the use of 
standard-form plans and disclosure state-
ments. Second, it directs the court to weigh 
the cost of providing additional information 
against the benefit of such information in 
determining whether a disclosure statement 
provides adequate information. Third, it pro-
vides that a separate disclosure statement is 
not necessary if the court determines that 
the plan provides adequate information. 
Fourth, it permits the court to consider at a 
single hearing both the adequacy of the dis-
closure statement and confirmation of the 
plan. 

Section 432. Definition of small business debtor 

Sections 101(51C) and (51D) of the Bank-
ruptcy Code are amended in two significant 
respects. First, the debt limit used to define 
a small business debtor is increased from $2.0 
million to $3.0 million. Second, a debtor with 
debts within the limit is treated as a small 
business debtor whether or not it elects to be 
treated as a small business debtor. All of the 
provisions applicable to small business debt-
ors are now mandatory. There are two exclu-
sions from the definition: (1) cases in which 
the debtor is primarily engaged in passive 
real estate investments; and (2) cases in 
which the court has certified that there is an 
active and representative committee of unse-
cured creditors. 

Section 433. Standard form disclosure statement 
and plan 

Section 433 directs the Advisory Com-
mittee on Bankruptcy Rules of the Judicial 
Conference of the United States to propose 
standard forms for plans and disclosure 
statements in small business cases. Under 
section 1125 as amended, the debtor may use 
either a form approved by the court in which 
the case is pending or a form approved by the 
Rules Committee. The intent of these provi-
sions is to encourage experimentation in the 
use of standard forms. Use of an approved 
form does not by itself satisfy the disclosure 
requirements. The court must determine 
that the form provides information that is 
adequate in light of the facts of the case. 

Sections 434 and 435. Reporting requirements 

New section 308 of the Bankruptcy Code 
imposes new reporting requirements on 
small business debtors, and section 435 of the 
bill calls for the Advisory Committee on 
Bankruptcy Rules to promulgate uniform 
national reporting forms. These provisions 
have three chief aims: (1) to assist small 
business debtors in understanding and im-
proving their businesses through the process 
of preparing the reports; (2) to provide the 
persons interested in a case with information 

about that case; and (3) to provide a data 
base for further evaluation of the efficacy of 
chapter 11 for small businesses. The standard 
imposed on the Rules Committee in promul-
gating uniform national forms is to effect a 
practical balance between: (a) the needs of 
interested parties for information; (b) ease 
and lack of expense in preparation; and (c) 
‘‘the interest of all parties that the required 
reports help the small business debtor to un-
derstand its financial condition and plan its 
future.’’ 

Section 436. Duties of trustee or debtor in pos-
session in small business cases 

New section 1116 of the Bankruptcy Code 
imposes six types of clear, new duties on 
small business debtors. The debtor must: (1) 
promptly file with the court the best avail-
able financial information about the debtor’s 
business through its most recent financial 
statements or federal income tax return; (2) 
attend through its responsible individual and 
counsel meetings scheduled by the court or 
the United States trustee; (3) timely file the 
schedules and statements of affairs (with a 
strict limit on extensions) and financial and 
other reports required by law; (4) maintain 
insurance necessary to protect the public 
and the estate; (5) timely pay all administra-
tive expense tax claims; and (6) allow the 
United States trustee at reasonable times 
after reasonable notice to inspect the debt-
or’s business premises and books and 
records. These provisions are designed to as-
sist the debtor, the courts, and the United 
States trustee in effectuating expeditious 
administration of small business cases. They 
are based on recommendations of the Na-
tional Bankruptcy Review Commission’s 
small business proposal. 

Section 437. Plan filing deadline 

Section 1121 of the Bankruptcy Code is 
amended to require a small business debtor 
to file a plan within 300 days after the peti-
tion date. This deadline is based on the as-
sumption that the typical small business 
debtor can reasonably file a plan and disclo-
sure statement within 300 days. Any request 
for extension of this deadline is an appro-
priate occasion to require the debtor to jus-
tify the continuation of the broad injunctive 
relief the debtor received automatically 
upon the filing of the petition. The amend-
ment does this by requiring the debtor to 
show that it is more likely than not that the 
debtor will confirm a plan within a reason-
able time if the extension is granted. 

Section 438. Plan confirmation deadline 

This section provides that a plan shall be 
confirmed by 175 days after the order for re-
lief, unless such time is extended under sec-
tion 1121(e)(3) of the Code. If a plan is not 
confirmed within the period and the period is 
not extended, it is expected that the case 
will be dismissed or converted, as appro-
priate. 

Section 439. Duties of the United States trustee 

In small business cases, there is rarely an 
active, functioning creditor’s committee. As 
a result, the debtor in possession is generally 
not subject to the creditor supervision con-
templated when chapter 11 was first enacted. 
To fill this void and to provide adequate su-
pervision of the debtor, section 586 of the Ju-
dicial Code is amended to enlarge the duties 
of the United States Trustee in small busi-
ness cases. One of these duties is to conduct 
an initial debtor interview promptly after 
the order for relief and before the official 
creditors’ meeting under section 341 of the 
Bankruptcy Code. At this meeting, the 
United States Trustee should investigate the 
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debtor’s viability, ascertain what the debt-
or’s business plan is, and explain the debtor’s 
reporting and other compliance obligations. 
In addition, new section 1116 of the Bank-
ruptcy Code authorizes the United States 
Trustee to visit the business premises of the 
debtor and ascertain the status of the books 
and records and timeliness of filing of tax re-
turns. 

The amendments to section 586 of the Judi-
cial Code also require the United States 
Trustee in cases where there are grounds for 
conversion or dismissal under section 1112 of 
the Bankruptcy Code to ‘‘apply promptly to 
the court for relief.’’ This duty applies in all 
chapter 11 cases, not only small business 
cases. 
Section 440. Scheduling conferences 

Section 105(d) of the Bankruptcy Code is 
amended to provide that bankruptcy judges 
are now required to hold status conferences 
and enter scheduling orders in chapter 11 
cases whenever that would ‘‘further the ex-
peditious and economical resolution of the 
case.’’ The change reflects a determination 
that bankruptcy judges should assume re-
sponsibility for reducing cost and delay in 
the chapter 11 cases before them, and that 
active case management by the trial judge is 
a proven means of cost and delay reduction. 
Section 441. Serial filers 

This section creates a new section 362(k) of 
the Bankruptcy Code that provides that the 
filing of a chapter 11 petition does not create 
an automatic stay if the debtor: (1) is a debt-
or in another pending chapter 11 case; (2) was 
a debtor in a chapter 11 case dismissed with-
in the previous two years; (3) confirmed a 
plan in a chapter 11 case within the previous 
two years; or (4) succeeded to the assets of 
an entity that was a chapter 11 debtor within 
the previous two years. A debtor affected by 
this provision is not precluded from filing a 
chapter 11 petition, and is not precluded 
from seeking protection from creditor ac-
tion. The protections of section 362(a) do not 
go into effect, however, unless and until the 
debtor makes the required showing regarding 
the likelihood of confirming a plan and the 
reasons a second chapter 11 case is nec-
essary. The logic of this provision is that in 
each of the four identified circumstances 
there is sufficient likelihood of abuse to re-
quire the debtor to make some showing be-
fore receiving injunctive relief. The excep-
tion to the automatic stay does not apply to 
an involuntary petition that is not filed in 
collusion with the debtor or its insiders. 
Section 442. Expanded grounds for dismissal, 

conversion, or appointment of a trustee or 
examiner 

Section 1112 of the Bankruptcy Code is 
amended to expand the circumstances in 
which the bankruptcy court may dismiss a 
chapter 11 case, convert the case to another 
chapter, or appoint a chapter 11 trustee or 
examiner. The most salient characteristic of 
chapter 11 is its most problematic—the debt-
or is protected against all creditor action 
automatically upon filing, while remaining 
in control of all its assets. Any non-debtor 
seeking comparable injunctive relief must 
show a likelihood of prevailing on the merits 
of the dispute and that the equities weigh in 
favor of equitable relief. Under current law, 
a chapter 11 debtor gets what is perhaps the 
broadest injunction available under Amer-
ican law, without making any showing what-
soever. Some courts impose a heavy burden 
on any party who, by moving for dismissal of 
the chapter 11 case or appointment of a 
trustee, seeks to deprive the debtor of that 
relief. 

The amendment to section 1112 is intended 
to effect a significant change in the burden 
of proof governing motions to dismiss, con-
vert, or appoint a chapter 11 trustee or ex-
aminer. First, the amendment creates an ex-
panded definition of ‘‘cause’’ for such relief. 
Each type of cause listed represents a warn-
ing sign that the chapter 11 case is not pro-
ceeding properly (e.g., that assets of the es-
tate are being diminished, that the debtor is 
not complying with applicable statutes or 
rules, or that the debtor is not moving 
promptly toward confirmation of a plan of 
reorganization). Second, the amendment cre-
ates a new shifting burden of proof. If a cred-
itor establishes one or more of the specified 
warning signs, the burden shifts to the debt-
or to show: (1) that the debtor is likely to 
confirm a plan promptly; and (2) if the basis 
for relief is the debtor’s failure to comply 
with an applicable statute or rule, that there 
is a reasonable justification for the lack of 
compliance, and that the lack of compliance 
will be cured within a reasonable time fixed 
by the court. If the debtor fails to meet its 
burden of proof, the court must convert, dis-
miss, or appoint a chapter 11 trustee or ex-
aminer, whichever is in the best interest of 
creditors and the estate. In substance, the 
amended section 1112 adopts a position mid-
way between current chapter 11 law and tra-
ditional injunction practice. The debtor still 
receives the protection of the automatic stay 
upon filing, but the debtor will now be re-
quired to prove up its entitlement to that in-
junction in a wide variety of circumstances. 

The bankruptcy court should determine 
whether there is a reasonable possibility 
that the debtor will confirm a plan within a 
reasonable time in much the same manner 
the court would determine whether a party 
seeking a preliminary injunction is likely to 
prevail upon the merits. The determination 
is a preliminary one regarding the likelihood 
of prevailing in the future, not a final deter-
mination on the merits. The hearing may 
often be a summary one. The court need not 
conduct a miniature confirmation hearing. 
The debtor should be required to prove a 
likelihood that its business is financially 
viable enough to pass the feasibility require-
ments of section 1129(a)(11), and that it will 
be able to pay in full those claims (i.e., se-
cured and priority claims) that must be paid 
in full in order to confirm a plan. 

If the debtor shows that it is likely to 
make a distribution to general unsecured 
creditors and that those creditors have no 
realistic alternative to debtor’s plan, the 
debtor need not submit additional evidence 
that general unsecured creditors will vote to 
accept the plan in order to establish a prima 
facie case. The moving party or any other 
creditor may rebut debtor’s evidence. The 
debtor does not satisfy its burden of proof 
when unsecured creditors holding claims suf-
ficient to block acceptance by that class 
state their intent to vote against the plan 
and the debtor cannot show a likelihood that 
it will be able to confirm a plan notwith-
standing such rejection. 

Attention from the debtor and the court to 
the economic viability of the debtor’s busi-
ness is appropriate in all cases except liqui-
dating chapter 11 cases. A debtor with a busi-
ness that is not viable should not be allowed 
to remain a debtor in possession under chap-
ter 11, unless it is avowedly using chapter 11 
to confirm a liquidating plan promptly. Be-
cause the likely-to-confirm-a-plan standard 
turns on issues of business feasibility as 
much as on issues of law, the parties should 
be permitted to introduce evidence from ac-
counting and other professionals concerning 

the viability of the debtor’s business. The 
likely-to-confirm-a-plan standard should be 
applied in the same manner when it arises in 
a motion to extend the deadlines provided 
for in the amendments to section 1121. 

All of the provisions of the amended sec-
tion 1112 apply to all chapter 11 cases. This is 
so even though some of the listed examples 
of ‘‘cause’’ for dismissal, conversion, or ap-
pointment of a trustee or examiner resemble 
duties that under new sections 308 and 1116 
apply only to small business debtors. 
Section 443. Study of operation of title 11, 

United States Code, with respect to small 
businesses 

Requires the Adminstrator of the Small 
Business Administration, in conjunction 
with the Attorney General and the Director 
of the Executive Office of United States 
Trustees and Director of the Administrative 
Office of United States Courts to conduct a 
study of small business bankruptcies and re-
port to Congress how Federal bankruptcy 
laws may be made more effective with regard 
to such businesses. 
Section 444. Payment of interest 

This provision continues present law under 
section 362(d)(3) which provides that the 
court shall grant relief from stay to a real 
estate secured creditor holding security in a 
single asset real estate debtor unless not 
later than 90 days after the order for relief 
the debtor has either filed a plan of reorga-
nization that has a reasonable possibility of 
being confirmed or commences making in-
terest payments. This provision permits the 
debtor to make those interest payments 
from rents or other income the debtor holds, 
and requires that the interest be at the non-
default interest rate under the contract with 
the creditor. 
Section 445. Priority for administrative expenses 

This section amends section 503 of the 
Bankruptcy Code to provide that certain 
amounts owed with respect to nonresidential 
real property leases become administrative 
expenses.
TITLE V—MUNICIPAL BANKRUPTCY PROVISIONS 

Section 501. Petition and proceedings related to 
petition 

This section amends section 921(d) of the 
Code to clarify that the special rules with re-
spect to commencement of a case of an unin-
corporated tax or special assessment district 
in that section control over the general rules 
on commencement of voluntary cases under 
section 301 of the Code. As a conforming 
change, section 301 is amended to divide it 
into two subsections, subsection (a), which 
provides that a voluntary case is commenced 
by the filing of a petition, and subsection (b), 
which provides that the commencement of a 
case is also the order for relief. Section 301 
as amended will continue to govern the vol-
untary cases which it now covers, except 
those covered by section 921(d). 
Section 502. Applicability of other sections to 

chapter 9 
Section 901(a) of the Code, which lists the 

sections of title 11 which apply to chapter 9 
cases, is amended to include sections 555, 556, 
559, 560, 561, and 562. These sections provide 
an exception to the stay of proceedings to 
allow the liquidation of various types of se-
curities contracts. The amendment is nec-
essary to avoid a stay violation or other 
complications when certain executory con-
tracts, municipal bonds, for instance, come 
due and must be redeemed. 

TITLE VI—BANKRUPTCY DATA 
Section 601. Improved bankruptcy statistics 

It has been obvious for some time that de-
spite the scope and frequency of bankruptcy 
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relief, organized statistics with respect to 
what occurs during and as a result of the 
bankruptcy case are not available. It is 
strongly felt that there should be a con-
certed effort by the federal government to 
collect, maintain and disseminate broad in-
formation about the bankruptcy system and 
how it operates. Such information should in-
clude how much debt is discharged in dif-
ferent types of bankruptcy cases, as well as 
other information relative to assessing how 
well the bankruptcy system is serving both 
debtors in need and the wider group of citi-
zens who pay in higher credit prices for the 
discharged debt. 

This section creates a standardized and 
centralized method for collecting relevant 
bankruptcy statistics for cases involving pri-
marily consumer debts filed under chapters 
7, 11, and 13. The statistics will be collected 
by the clerk in each district. The Director of 
the Administrative Office of the United 
States Courts will compile the statistics, 
producing a centralized data source. The Di-
rector will make the statistics available to 
the public. Furthermore, by October 31, 2002, 
the Director will make annual reports to 
Congress which include the statistics as well 
as an analysis of the information. 

The Director’s compilation of statistics 
will be comprehensive. The requirements of 
the compilation, as outlined in the new sec-
tion 159(c), are self-explanatory. It is in-
tended that the information required under 
Section 159(c)(3)(H) should also include the 
cases involving sanctions imposed on debt-
or’s counsel under Section 707(b) of the 
Bankruptcy Code. 
Section 602. Uniform rules for the collection of 

bankruptcy data 
This provision complements Section 601 by 

requiring the Attorney General to issue rules 
requiring the establishment of uniform 
forms for final reports filed by bankruptcy 
trustees and monthly operating reports filed 
by chapter 11 debtors in possession. The in-
formation that should be contained in these 
reports is self-explanatory. The reports must 
also be made publicly available for physical 
inspection (at one or more central filing lo-
cations) and by electronic access through the 
Internet or other appropriate media. 
Section 603. Audit procedures 

This section requires the Attorney General 
to establish procedures for auditing the ac-
curacy and completeness of information sup-
plied by individual debtors in connection 
with their bankruptcy cases under chapter 7 
and chapter 13 of the Bankruptcy Code. The 
audit must be in accordance with generally 
accepted auditing standards and performed 
by independent certified public accountants 
or independent licensed public accountants. 
However, the Attorney General is given dis-
cretion to develop alternative auditing 
standards not later than two years after the 
date of enactment of H.R. 2415. Should the 
Attorney General develop alternative audit-
ing standards, such standards are expected 
to have integrity and reliability comparable 
to generally accepted auditing standards. It 
is intended that the Attorney General in de-
veloping auditing standards, and any others 
who set procedures or practices to be used in 
the audits or supervise them, will in doing so 
consult with those units in the Department 
of Justice which enforce against bankruptcy 
fraud and bankruptcy crimes, including the 
bankruptcy fraud task force in the Attorney 
General’s office and bankruptcy fraud and 
crime units in the United States Attorneys’ 
offices. 

The audits are to be performed on ran-
domly selected cases and should include at 

least 1 out of every 250 cases in each Federal 
judicial district. Audits are required for 
schedules of income and expenses which re-
flect greater than average variances from 
the statistical norm of the district in which 
the schedules were filed. The aggregate re-
sults of the audits is to be made public and 
is required to include the percentage of 
cases, by district, in which a material 
misstatement of income, expenditures or as-
sets is reported. 

A report of each audit must be filed with 
the court and transmitted to the United 
States trustee. Each report must clearly and 
conspicuously specify any material 
misstatement of income, expenditures or as-
sets. In any case where a material 
misstatement of income, expenditures or as-
sets has been reported, the clerk of the bank-
ruptcy court must give all creditors in the 
case notice of the misstatement(s). Where 
appropriate, the matter could be referred to 
the U.S. Attorney for possible criminal pros-
ecution.

Furthermore, the Bankruptcy Code is 
amended to make it a duty of the debtor to 
supply certain information to an auditor. 
This section also adds, as grounds for revoca-
tion of a chapter 7 debtor’s discharge, a 
chapter 7 debtor’s failure to satisfactorily 
explain a material misstatement discovered 
as the result of an audit and the failure to 
make available all necessary documents or 
property belonging to the debtor that are re-
quested in connection with such audit. 
Section 604. Sense of Congress regarding avail-

ability of bankruptcy data 
This section expresses the sense of the 

Congress that it is a national policy of the 
United States that all data collected by the 
bankruptcy clerks in electronic form (to the 
extent such data related to public records as 
defined in Section 107 of the Bankruptcy 
Code) should be made available to the public 
in a usable electronic form in bulk, subject 
to appropriate privacy concerns and safe-
guards as determined by the Judicial Con-
ference of the United States. Those privacy 
concerns and safeguards should be developed 
keeping in mind that the data covered is al-
ready of public record.

It is also the sense of Congress that a sin-
gle bankruptcy data system should be estab-
lished that uses a single set of data defini-
tions and forms to collect such data and that 
data for any particular bankruptcy case be 
aggregated in such electronic record. 

TITLE VII—BANKRUPTCY TAX PROVISIONS 
Section 701. Treatment of certain tax liens 

The conference agreement follows the 
House bill. Section 701 makes several amend-
ments to section 724 of the Bankruptcy Code 
to provide greater protection for holders of 
ad valorem tax liens on real or personal 
property of the estate. Many school boards 
obtain liens on real property to ensure col-
lection of unpaid ad valorem taxes. Often, 
governments are unable to collect despite 
the presence of a lien because, under current 
law, these liens may be subordinated to cer-
tain claims against and expenses of the 
bankruptcy estate. The conference agree-
ment would seek to protect the holders of 
these tax liens from, among other things, 
erosions of their claims’ status by expenses 
incurred under chapter 11 of the Bankruptcy 
Code. 

Under the conference agreement, subordi-
nation of ad valorem tax liens is still pos-
sible under section 724(b). However, the pur-
poses are limited to paying for chapter 7 ad-
ministrative expenses and priority claims for 
postpetition ‘‘wages, salaries, and commis-

sions’’ and claims for ‘‘contributions to an 
employee benefit plan.’’ Thus, subordination 
for the purpose of paying chapter 11 adminis-
trative expenses is not permitted. Also, sec-
tion 701 requires the chapter 7 trustee to uti-
lize all other estate assets before the trustee 
could resort to section 724 of the code to sub-
ordinate liens on personal and real property 
of the estate. 

In addition, the conference agreement pre-
vents a bankruptcy court from determining 
the amount or legality of ad valorem tax ob-
ligations if the applicable period for con-
testing or redetermining the amount of the 
claim under nonbankruptcy law has expired. 
This addresses those instances where debtors 
or trustees use section 505 of the Bankruptcy 
Code as a means to have bankruptcy courts 
set aside these types of taxes, to the det-
riment of the local communities that depend 
on them for revenue. 

Section 702. Treatment of fuel tax claims 

The conference agreement follows the Sen-
ate bill. The agreement simplifies the filing 
of claims by states against truckers for un-
paid fuel taxes by modifying section 501 of 
the Bankruptcy Code. Rather than requiring 
all states to file a claim for unpaid fuel taxes 
(as is the case under current law), the des-
ignated ‘‘base jurisdiction’’ under the Inter-
national Fuel Tax Agreement would file a 
claim on behalf of all states. This claim 
would be treated as a single claim. 

Section 703. Notice of request for a determina-
tion of taxes 

The conference agreement follows the Sen-
ate bill. Under current law, debtors may re-
quest that the government determine admin-
istrative tax liabilities under section 505(b) 
of the Bankruptcy Code in order to receive a 
discharge of those liabilities. There are no 
requirements as to the content or form of 
such notice to the government. 

The conference agreement requires that 
each bankruptcy court clerk maintain a list-
ing under which government entities may 
designate their addresses for service of debt-
or requests. If a governmental entity does 
not designate an address and provide that 
address to the bankruptcy court clerk, any 
request made under section 505(b) of the 
Bankruptcy Code may be served at the ad-
dress of the appropriate taxing authority of 
that governmental unit. The conference 
agreement also provides that governmental 
entities may describe where further informa-
tion concerning additional requirements for 
filing such requests may be found. 

Section 704. Rate of interest on tax claims 

The conference agreement follows the Sen-
ate bill with a modification and a technical 
correction. Under current law, there is no 
uniform rate of interest for payment of tax 
claims. Bankruptcy courts have used varying 
standards to determine the applicable rate. 
The conference agreement adds section 511 to 
the Bankruptcy Code to simplify the interest 
rate calculation. The agreement provides 
that for all tax claims (federal, state, and 
local), including administrative expense 
taxes, the interest rate shall be determined 
in accordance with applicable non-bank-
ruptcy law and as of the calendar month in 
which the plan is confirmed. 

The conference agreement modifies the 
Senate bill to clarify that the applicable 
non-bankruptcy law interest rate would 
apply to administrative expense taxes, as 
well as to all other tax claims. 

Section 705. Priority of tax claims

The conference agreement follows the Sen-
ate bill with a modification and a technical 
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correction. Under current law, in section 
507(a)(8) of the Bankruptcy Code, tax claims 
are entitled to a priority if they arise within 
certain time periods. In the case of income 
taxes, a priority arises, among other times, 
if the tax return was due within 3 years of 
the filing of the bankruptcy petition or if the 
assessment of the tax was made within 240 
days of the filing of the petition. The 240-day 
period is tolled during the time that an offer 
in compromise is pending (plus 30 days). 
Though the statute is silent, most courts 
have also held that the 3-year and 240-day 
time periods are tolled during the pendency 
of a previous bankruptcy case. 

The conference agreement codifies the rule 
tolling priority periods during a previous 
bankruptcy and adds an additional 90 days. 
The agreement also includes tolling provi-
sions to adjust for the collection due process 
rights provided by the IRS Restructuring 
and Reform Act of 1998. During any period in 
which the government is prohibited from col-
lecting a tax as a result of a request by the 
debtor for a hearing and an appeal of any 
collection action taken against the debtor, 
the priority is tolled, plus 90 days. Also, dur-
ing any time in which there was a stay of 
proceedings in a prior bankruptcy case or 
collection of an income tax was precluded by 
a confirmed bankruptcy plan, the priority is 
tolled, plus 90 days. The conference agree-
ment modifies the Senate bill to apply the 
priority tolling periods to non-income taxes 
as well. 

Section 706. Priority property taxes incurred 

The conference agreement follows the Sen-
ate bill, replacing the word ‘‘assessed’’ with 
‘‘incurred’’ in the case of real property taxes. 
Under current law, many provisions of the 
Bankruptcy Code are keyed to the word ‘‘as-
sessed.’’ While this word has an accepted 
meaning in the federal system, it is not used 
in many state and local statutes and has cre-
ated some confusion. Replacing the word 
‘‘assessed’’ with ‘‘incurred’’ in the case of 
real property taxes in section 507(a)(8)(B) of 
the Bankruptcy Code eliminates this prob-
lem. 

Section 707. No discharge of fraudulent taxes in 
chapter 13 

The conference agreement follows the Sen-
ate bill. Under current law, a debtor’s ability 
to discharge his tax debts varies depending 
on whether the debtor is in chapter 7 (liq-
uidation) or chapter 13 (income earner plans 
of repayment). Chapter 7 contains a much 
narrower discharge. Under chapter 7, taxes 
from a return due within 3 years of the peti-
tion date, taxes assessed within 240 days, or 
taxes related to an unfiled return or false re-
turn are not dischargeable. Chapter 13, on 
the other hand, permits what is known as a 
‘‘superdischarge,’’ which allows courts to 
discharge these same tax debts. 

The conference agreement repeals the 
superdischarge for fraudulent and non-filed 
taxes by amending section 1328(a)(2) of the 
Bankruptcy Code. Fraudulent and non-filer 
claims would not receive any special treat-
ment. The conference agreement also repeals 
the superdischarge for a tax required to be 
collected or withheld and for which the debt-
or is liable in whatever capacity, such as an 
employee’s share of federal payroll and trust 
fund taxes. However, the conference agree-
ment leaves the superdischarge in place for 
other tax claims. Thus, consistent with the 
IRS Restructuring and Reform Act of 1998, 
taxpayers who have complied with a reorga-
nization plan—which includes paying taxes—
would continue to receive the superdis-
charge. 

Section 708. No discharge of fraudulent taxes in 
chapter 11 

The conference agreement follows the Sen-
ate bill with a modification. Under current 
law, the confirmation of a plan of reorga-
nization under chapter 11 discharges the 
debtor from all liability. The conference 
agreement would except, in the case of cor-
porations, fraudulent taxes, willfully evaded 
taxes, and debts for money or property ob-
tained in a false or fraudulent manner from 
the broad chapter 11 discharge. Congress be-
lieves the Bankruptcy Code should not en-
courage fraud by allowing the discharge of 
debts incurred through fraud or false rep-
resentation simply because those debts were 
incurred in a corporate setting. 

The conference agreement amends the dis-
charge provisions of chapter 11 (Bankruptcy 
Code section 1141(d)) to prevent the discharge 
of tax or customs duty tax claims resulting 
from a corporate debtor’s fraudulent tax re-
turns. It also prevents the discharge of any 
unpaid tax obligations that resulted from a 
corporate chapter 11 debtor’s willful evasion 
of applicable tax laws. Further, the con-
ference agreement modifies the Senate bill 
to prevent the discharge of any debt for 
money, property, services, or credit, ob-
tained by a corporate debtor in a false or 
fraudulent manner (applying section 523(a)(2) 
of the Bankruptcy Code to corporate debt-
ors). 
Section 709. Stay of tax proceedings limited to 

pre-petition taxes 
The conference agreement modifies the 

Senate and House bills. Under current law, 
filing a petition for relief under the Bank-
ruptcy Code triggers an automatic stay 
which precludes the commencement or con-
tinuation of a case in U.S. tax court. This 
rule was arguably extended in Halpern v. 
Commissioner, 96 T.C. 895 (1991), in which the 
tax court ruled that it did not have jurisdic-
tion to hear a case involving a post-petition 
year. The conferees believe that Halpern 
went too far. 

In order to address this issue, the con-
ference agreement specifies that the auto-
matic stay is limited to an individual debt-
or’s prepetition taxes (taxes incurred before 
entering bankruptcy). Thus, the automatic 
stay would not apply to cases involving an 
individual debtor’s postpetition taxes. The 
agreement allows the bankruptcy court to 
determine whether the stay will apply to the 
postpetition tax liabilities of a corporate 
debtor. 
Section 710. Periodic payment of taxes in chap-

ter 11 cases 
The conference agreement follows the Sen-

ate bill with a modification. Section 710 of 
the conference agreement limits the discre-
tion of the debtor and the trustee regarding 
treatment of pre-petition tax claims in chap-
ter 11 cases. Under current law, non-tax 
claims are paid out over several years in 
equal installments. Tax claims must be paid 
out over six years from the date of assess-
ment and typically include interest-only 
payments in the early years and a balloon 
payment at the end. 

The conference agreement modifies section 
1129(a)(9) of the Bankruptcy Code by reduc-
ing the maximum period of tax payments 
from six years from the date of assessment 
to five years from the entry of the order for 
relief and by specifying that payment should 
be made in ‘‘regular installment payments.’’ 

The conference agreement modifies the 
Senate bill to delete language regarding the 
interest rate applicable to installment pay-
ments in chapter 11 cases. 

Section 711. Avoidance of statutory liens prohib-
ited 

The conference agreement follows the Sen-
ate bill. Under the Bankruptcy Code, trust-
ees may act to keep assets in the bankruptcy 
estate even though a statutory lien exists 
against the asset. The Internal Revenue Code 
gives special protection to certain pur-
chasers of securities and motor vehicles not-
withstanding the existence of a filed tax lien. 
The conference agreement amends section 
545(2) of the Bankruptcy Code to prevent 
trustees from using the tax code provision to 
displace an otherwise valid lien. In other 
words, trustees could not keep securities or 
motor vehicles in the bankruptcy estate if 
they were subject to a lien under the tax 
code provisions. 

The conference agreement prevents the 
avoidance of unperfected liens against a 
bona fide purchaser, if the purchaser quali-
fies as such under section 6323 of the Internal 
Revenue Code or a similar provision of either 
state or local law. 
Section 712. Payment of taxes in the conduct of 

business 
The conference agreement follows the Sen-

ate bill. Bankruptcy laws and statutes-at-
large generally require trustees and receiv-
ers to pay business taxes in the ordinary 
course. Other kinds of administrative ex-
penses can be paid only upon motion after a 
court order. Some bankruptcy courts have 
not permitted debtors to pay post-petition 
tax liabilities (those accruing after filing a 
bankruptcy petition) prior to the approval of 
a plan for the bankruptcy estate. The con-
ference agreement amends section 960 of 
title 28 of the U.S. Code to provide clear au-
thority to pay taxes in the ordinary course 
of business. The agreement also amends sec-
tion 503(b) of the Bankruptcy Code to require 
payment of ad valorem taxes as an allowed 
administrative expense tax and eliminates 
any requirement to file a request for pay-
ment of any administrative expense taxes. 
Section 713. Tardily filed priority tax claims 

The conference agreement follows the Sen-
ate bill. Under current law, in chapter 7 of 
the Bankruptcy Code, tax claims timely filed 
are entitled to their full statutory priority. 
Late-filed tax claims lose their full statu-
tory priority, but are entitled to distribution 
as unsecured claims provided they are filed 
before the trustee commences distribution of 
the estate. The problem is that a claim filed 
just before distribution can significantly 
delay the process of distribution due to certi-
fying the validity of the claim and deter-
mining its proper priority. 

The conference agreement modifies section 
726(a)(1) of the Bankruptcy Code to require a 
tax claim to be filed either before the trustee 
commences distribution or 10 days following 
the mailing to creditors of the summary of 
the trustee’s final report, whichever is ear-
lier, in order for the claim to be entitled to 
distribution as an unsecured claim. 
Section 714. Income tax returns prepared by tax 

authorities 
The conference agreement follows the Sen-

ate bill. In general, taxpayers cannot be dis-
charged from taxes unless a return was filed. 
Courts have struggled with what constitutes 
filing a return. The tax code authorizes the 
Secretary of Treasury to file a return on be-
half of a taxpayer if either (1) the taxpayer 
provides information sufficient to complete 
a return, or (2) the Secretary can obtain suf-
ficient information through testimony or 
otherwise to complete a return. 

The conference agreement modifies section 
523(a) of the Bankruptcy Code to provide 
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that a return filed on behalf of a taxpayer 
who has provided information sufficient to 
complete a return constitutes filing a return 
(and the debt can be discharged) but that a 
return filed on behalf of a taxpayer based on 
information the Secretary obtains through 
testimony or otherwise does not constitute 
filing a return (and the debt cannot be dis-
charged). 
Section 715. Discharge of the estate’s liability 

for unpaid taxes 
The conference agreement follows the Sen-

ate bill. Under the Bankruptcy Code, a debt-
or may request a prompt audit to determine 
post-petition tax liabilities. If the govern-
ment does not make a determination or re-
quest extension of time to audit, then the 
debtor’s determination of taxes will be final. 
Several court cases have held that while this 
protects the debtor and the trustee, it does 
not necessarily protect the estate. 

The conference agreement modifies section 
505(b) of the Bankruptcy Code to clarify that 
the estate is also protected if the govern-
ment does not request an audit of the debt-
or’s tax returns. Therefore, if the govern-
ment does not make a determination of the 
debtor’s post-petition tax liabilities or re-
quest extension of time to audit, then the es-
tate’s liability for unpaid taxes will be dis-
charged. 
Section 716. Requirement to file tax returns to 

confirm chapter 13 plans 
The conference agreement follows the Sen-

ate bill with a modification. Under current 
law, a debtor may be entitled to the benefits 
of chapter 13 (reorganization) even if he is 
delinquent in his tax returns. Without access 
to tax return information, creditors cannot 
obtain full information about the debtor’s 
status. Most districts have established proce-
dures requiring the filing of returns prior to 
the initial meeting of creditors.

The conference agreement amends section 
1325(a) of the Bankruptcy Code (and adds sec-
tion 1308 to the Code) to require a debtor to 
be current on the filing of tax returns for the 
four years prior to the filing of a petition in 
order to have a chapter 13 plan confirmed. If 
the returns have not been filed by the date 
on which the meeting of creditors is first 
scheduled, the trustee may hold open that 
meeting for a reasonable period of time to 
allow the debtor to file any unfiled returns. 
The additional period of time may not ex-
tend beyond 120 days after the date of the 
meeting of the creditors or beyond the date 
on which the return is due under the last 
automatic extension of time for filing. How-
ever, the debtor may also obtain an exten-
sion of time to file from the court if the 
debtor demonstrates by a preponderance of 
the evidence that the failure to file was at-
tributable to circumstances beyond the debt-
or’s control. 
Section 717. Standards for tax disclosure 

The conference agreement follows the Sen-
ate bill. Under current law, before a chapter 
11 (business bankruptcy) plan may be sub-
mitted to creditors and stockholders for a 
vote, the proponent of the plan must file a 
disclosure statement in which holders of 
claims and interests are given ‘‘adequate in-
formation’’ on which they can make a deci-
sion as to whether or not to vote in favor of 
the plan. A chapter 11 plan’s tax con-
sequences represent an important aspect of 
that plan. 

The conference agreement amends section 
1125(a) of the Bankruptcy Code to require 
that a chapter 11 disclosure statement dis-
cuss the potential material Federal tax con-
sequences of the plan to the debtor and to 
holders of claims and interests in the case. 

Section 718. Setoff of tax refunds 
The conference agreement follows the Sen-

ate bill. Under current law, a petition for 
bankruptcy triggers an automatic stay of 
the setoff of any debt owing to the debtor 
that arose before the commencement of the 
case against any debt owed by the debtor. 
This automatic stay precludes setoff of a 
pre-petition tax refund against a pre-petition 
tax obligation unless the bankruptcy court 
has approved the setoff. Because the interest 
and penalties which may continue to accrue 
are often nondischargeable, the inability to 
promptly apply income tax refunds against 
tax claims can cause individual debtors 
undue hardship. 

The conference agreement amends section 
362(b) of the Bankruptcy Code to allow the 
setoff to occur unless setoff would not be 
permitted under applicable tax law because 
of a pending action to determine the amount 
or legality of the tax liability. In that cir-
cumstance, the governmental authority may 
hold the refund pending resolution of the ac-
tion. 
Section 719. Special provisions related to the 

treatment of State and local taxes 
The conference agreement follows the Sen-

ate bill, conforming state and local income 
tax administrative issues to the Internal 
Revenue Code. For example, under federal 
law, a bankruptcy petitioner filing on March 
5 has two tax years—January 1 to March 4, 
and March 5 to December 31. However, under 
the Bankruptcy Code, state and local tax 
years are divided differently—January 1 to 
March 5, and March 6 to December 31. Sec-
tion 719 of the conference agreement requires 
the states to follow the federal convention. 

The conference agreement conforms state 
and local tax administration to the Internal 
Revenue Code in the following areas: divi-
sion of tax liabilities and responsibilities be-
tween the estate and the debtor, tax con-
sequences with respect to partnerships and 
transfers of property, and the taxable period 
of a debtor. The conference agreement does 
not conform state and local tax rates to fed-
eral tax rates. 
Section 720. Dismissal for failure to timely file 

tax returns 
The conference agreement follows the Sen-

ate bill. Under existing law, there is no de-
finitive rule concerning whether a bank-
ruptcy court should dismiss a bankruptcy 
case if the debtor fails to file tax returns 
after entering bankruptcy. The conferees be-
lieve that it is good policy to require that 
these returns be filed. 

Thus, the conference agreement amends 
section 521 of the Bankruptcy Code to allow 
a taxing authority to request that the court 
dismiss or convert a bankruptcy case if the 
debtor fails to file a post-petition tax return 
or obtain an extension on such a return. The 
conference agreement provides that the 
debtor would have 90 days from the time of 
the request to file the return or to obtain an 
extension, or the court would be required to 
dismiss or convert the case. 

TITLE VIII—ANCILLARY AND OTHER CROSS-
BORDER CASES 

This Title adds a new chapter to the Bank-
ruptcy Code (the ‘‘Code’’) for transactional 
bankruptcy cases. This incorporates the 
Model Law on Cross-Border Insolvency to en-
courage cooperation between the United 
States and foreign countries with respect to 
transnational insolvency cases. Title IX is 
intended to provide greater legal certainty 
for trade and investment as well as to pro-
vide for the fair and efficient administration 
of cross-border insolvencies, which protects 

the interests of creditors and other inter-
ested parties, including the debtor. In addi-
tion, it serves to protect and maximize the 
value of the debtor’s assets. 
Section 801. Amendment to add Chapter 15 to 

title 11, United States Code 
Each of the sections of new chapter 15 is 

discussed in order. 

Section 1501. Purpose and scope of application 
The chapter introduces into the Bank-

ruptcy Code the Model Law on Cross-Border 
Insolvency (‘‘Model Law’’), which was pro-
mulgated by the United Nations Commission 
on International Trade Law (‘‘UNCITRAL’’) 
at its Thirtieth Session, May 12–30, 1997. 

Cases brought under this chapter are in-
tended to be ancillary to cases brought in a 
debtor’s home country, unless a full United 
States bankruptcy case is brought under an-
other chapter. Even if a full case is brought, 
the court may decide under section 305 to 
stay or dismiss the United States case under 
the chapter and limit the United States’ role 
to ancillary case under this chapter. If the 
full case is not dismissed, it will be subject 
to the provisions of this chapter governing 
cooperation, communication and coordina-
tion with foreign courts and representatives. 
In any case, an order granting recognition is 
required as a prerequisite to use the sections 
301 and 303 by a foreign representative. 

Section 1501 combines the Preamble to the 
Model Law (subsection (1)) with its article 1 
(subsections (2) and (3)). It largely follows 
the language of the Model Law and fills in 
blanks with appropriate United States ref-
erences. However, it adds in subsection (3) an 
exclusion of certain natural persons who 
may be considered ordinary consumers. Al-
though the consumer exclusion is not in the 
test of the Model Law, the discussions at 
UNCITRAL recognized that some such exclu-
sion would be necessary in countries like the 
United States where there are special provi-
sions for consumer debtors in the insolvency 
laws. 

The reference to section 109(e) essentially 
defines ‘‘consumer debtors’’ for purposes of 
the exclusion by incorporating the debt limi-
tations of that section, but not its require-
ment or regular income. The exclusion adds 
a requirement that the debtor or debtor cou-
ple be citizens or long-term legal residents of 
the United States. This ensures that resi-
dents of other countries will not be able to 
manipulate this exclusion to avoid recogni-
tion of foreign proceedings in their home 
countries or elsewhere. 

The first exclusion in subsection (c) con-
stitutes, for the United States, the exclusion 
provided in article 1, subsection (2), of the 
Model Law. Foreign representatives of for-
eign proceedings which are excluded from 
the scope of chapter 15 may seek relief from 
courts other than the bankruptcy court 
since the limitations of section 1509(b) (2) 
and (3) would not apply to them. 

The reference to section 109(b) interpolates 
into chapter 15 the entities governed by spe-
cialized insolvency regimes under United 
States law which are currently excluded 
from liquidation proceedings under title 11. 
Section 1501 contains an exception to the 
section 109(b) exclusions so that foreign pro-
ceedings of foreign insurance companies are 
eligible for recognition and relief under 
chapter 15 as they had been under section 
304. However, section 1501(d) has the effect of 
leaving to State regulation any deposit, es-
crow, trust fund or the like posted by a for-
eign insurer under State law. 

Section 1502. Definitions 
‘‘Debtor’’ is given a special definition for 

this chapter. That definition does not come 
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from the Model Law but is necessary to 
eliminate the need to refer repeatedly to 
‘‘the same debtor as in the foreign pro-
ceeding.’’ With certain exceptions, the term 
‘‘person’’ used in the Model Law has been re-
place with ‘‘entity,’’ which is defined broadly 
in section 101(15) to include natural persons 
and various legal entities, thus matching the 
intended breadth of the term ‘‘person’’ in the 
Model Law. The exceptions include contexts 
in which a natural person is intended and 
those in which the Model Law language al-
ready refers to both persons and entities 
other than persons. The definition of ‘‘trust-
ee’’ for this chapter ensures that debtors in 
possession and debtors, as well as trustees, 
are included in the term. 

The definition of ‘‘within the territorial ju-
risdiction of the United States’’ in sub-
section (7) is not taken from the Model Law. 
It has been added because the United States, 
like some other countries, assets insolvency 
jurisdiction over property outside its terri-
torial limits under appropriate cir-
cumstances. Thus a limiting phrase is useful 
where the Model Law and this chapter intend 
to refer only to property within the territory 
of the enacting state. In addition, a defini-
tion of ‘‘recognition’’ supplements the Model 
Law definitions and merely simplifies draft-
ing of various other sections of chapter 15. 

Two key definitions of ‘‘foreign pro-
ceeding’’ and ‘‘foreign representative,’’ are 
found in sections 101(23) and (24), which have 
been amended consistent with Model Law ar-
ticle 2. 

The definitions ‘‘establishment,’’ ‘‘foreign 
court,’’ ‘‘foreign main proceeding,’’ and ‘‘for-
eign non-main proceeding,’’ have been taken 
from Model Law article 2, with only minor 
language variations necessary to comport 
with United States terminology. Addition-
ally, defined terms have been placed in al-
phabetical order. 

In order to be recognized as a foreign non-
main proceeding, the debtor must at least 
have an establishment in that foreign coun-
try. 

Section 1503. International obligations of the 
United States 

This section is taken exactly from the 
Model Law with only minor adaptations of 
terminology. 

Although this sections makes an inter-
national obligation prevail over chapter 15, 
the courts will attempt to read the Model 
Law and the international obligation so as 
not to conflict, especially if the inter-
national obligation addresses a subject mat-
ter less directly related than the Model Law 
to a case before the court. 

Section 1504. Commencement of ancillary case 

Article 4 of the Model Law is designed for 
designation of the competent court which 
will exercise jurisdiction under the Model 
Law. In United States law, section 1334(a) of 
title 28 gives exclusive jurisdiction to the 
district courts in a ‘‘case’’ under this title. 

Therefore, since the competent court has 
been determined in title 28, this section in-
stead provides that a petition for recognition 
commences a ‘‘case’’, an approach that also 
invokes a number of other useful procedural 
provisions. 

In addition, a new subsection (P) to section 
157 of title 28 makes cases under this chapter 
part of the core jurisdiction of bankruptcy 
courts when referred to them by the district 
court that will rule on the petition is deter-
mined pursuant to a revised section 1410 of 
title 28 governing venue and transfer.

The title ‘‘ancillary’’ in this section and in 
the title of this chapter emphasizes the 

United States’ policy in favor of a general 
rule that countries other than the home 
country of the debtor, where a main pro-
ceeding would be brought, should usually act 
through ancillary proceedings, in preference 
to a system of full bankruptcies (often called 
‘‘secondary’’ proceedings) in each state 
where assets are found. Under the Model 
Law, notwithstanding the recognition of a 
foreign main proceeding, full bankruptcy 
cases are permitted in each country (see sec-
tions 1528 and 1529). In the United States, the 
court will have the power to suspend or dis-
miss such cases where appropriate under sec-
tion 305. 

Section 1505. Authorization to act in a foreign 
country 

The language in this section varies from 
the wording of articles 5 of the Model Law as 
necessary to comport with United States law 
and terminology. The slight alteration to 
the language in the last sentence is meant to 
emphasize that the identification of the 
trustee or other entity entitled to act is 
under United States law, while the scope of 
actions that may be taken by the trustee or 
other entity under foreign law is limited by 
the foreign law. 

The related amendment to section 586(a)(3) 
of title 28 makes acting pursuant to author-
ization under this section an additional 
power of a trustee or debtor in possession. 

While the Model Law automatically au-
thorizes an administrator to act abroad, this 
section requires all trustees and debtors to 
obtain court approval before acting abroad. 
That requirement is a change from the lan-
guage of the Model Law, but one that is 
purely internal to United States law. 

Its main purpose is to ensure that the 
court has knowledge and control of possibly 
expensive activities, but it will have the col-
lateral benefit or providing further assur-
ance to foreign courts that the United States 
debtor or representative is under judicial au-
thority and supervision. This requirement 
means that the first-day orders in reorga-
nization cases should include authorization 
to act under this section where appropriate. 

This section also contemplates the des-
ignation of an examiner or other natural per-
son to act for the estate in one or more for-
eign countries where appropriate. One in-
stance might be a case in which the des-
ignated person had a special expertise rel-
evant to that assignment. Another might be 
where the foreign court would be more com-
fortable with a designated person than with 
an entity like a debtor in possession. Either 
are to be recognized under the Model Law. 

Section 1506. Public policy exception 
This provision follows the Model Law arti-

cle 5 exactly, is standard in UNCITRAL texts 
and has been narrowly interpreted on a con-
sistent basis in courts around the world. The 
word ‘‘manifestly’’ in international usage re-
stricts the public policy exemption to the 
most fundamental policies of the United 
States. 

Section 1507. Additional assistance 
Subsection (1) follows the language of 

Model law article 7. 
Subsection (2) makes the authority for ad-

ditional relief (beyond that permitted under 
sections 1519–1521, below) subject to the con-
ditions for relief heretofore specified in 
United States law under section 304, which is 
repealed. This section is intended to permit 
the further development of international co-
operation begun under section 304, but is not 
to be the basis for denying of limiting relief 
otherwise available under this chapter. The 
additional assistance is made conditional 

upon the court’s consideration of the factors 
set forth in the current subsection 304(c) in a 
context of a reasonable balancing of inter-
ests following current case law. The ref-
erences to ‘‘estate’’ in section 304 have been 
changed to refer to the debtor’s property, be-
cause many foreign systems do not create an 
estate in insolvency proceedings or the sort 
recognized under this chapter. Although the 
case law, construing section 304 makes it 
clear that comity is the central consider-
ation, its physical placement as one of six 
factors in subsection 304 is misleading, since 
those factors are essentially elements of the 
grounds for granting comity. Therefore, in 
subsection (2) of this section, comity is 
raised to the introductory language to make 
it clear that it is the central concept to be 
addressed. 

Section 1508. Interpretation 

This provision follows conceptually Model 
law article 8 and is a standard one in recent 
UNCITRAL treaties and model laws. Lan-
guage changes were made to express the con-
cepts more clearly in terminology which ac-
cords with that of the bankruptcy laws of 
the United States. 

Interpretation of this chapter on a uniform 
basis will be aided by reference to the Guide 
and the Reports cited therein, which explain 
the reasons for the terms used and often cite 
their origins as well. Uniform interpretation 
will also be aided by reference to CLOUT, the 
UNCITRAL Case Law On Uniform Texts, 
which is a service of UNITRAL. CLOUT re-
ceives reports from national reporters all 
over the world concerning court decisions in-
terpreting treaties, model laws, and other 
text promulgated by UNCITRAL. Not only 
are these sources persuasive, but they are 
important to the crucial goal of uniformity 
of interpretation. To the extent that the 
United States courts rely on these sources, 
their decisions will more likely be regarded 
as persuasive elsewhere. 

Section 1509. Right of direct access 

This section implements the purpose of ar-
ticle 9 of the Model Law, enabling a foreign 
representative to commence a case under 
this chapter by filing a petition directly with 
the court without preliminary formalities 
that may delay or prevent relief. It varies 
the language to fit United States procedural 
requirements and it imposes recognition of 
the foreign proceeding as a condition to fur-
ther rights and duties of the foreign rep-
resentative. If recognition is granted, the 
foreign representative will have full capacity 
under U.S. law (subsection (b)(1)), may re-
quest such relief in a state or federal court 
other than the bankruptcy court (subsection 
(b)(2)) and may be granted comity or co-
operation by such non-bankruptcy court 
(subsection (b)(3) and (c)). Subsections (b)(2), 
(b)(3) and (c) make it clear that chapter 15 is 
intended to be the exclusive door to ancil-
lary assistance to foreign proceedings. The 
goal is to concentrate control of these ques-
tions in one court. That goal is important in 
a federal system like that of the United 
States with many different courts, state and 
federal, that may have pending actions in-
volving the debtor or the debtor’s property. 
This section, therefore, completes for the 
United States the work of article 4 of the 
Model Law (‘‘competent court’’) as well as 
article 9. 

Although a petition under current section 
304 is the proper method for achieving def-
erence by a United States court to a foreign 
insolvency under present law, some cases in 
state and federal courts under current law 
have granted comity suspension or dismissal 
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of cases involving foreign proceedings with-
out requiring a section 304 petition or even 
referring to the requirements of that section. 
Even if the result is correct in a particular 
case, the procedure is undesirable, because 
there is room for abuse of comity. Parties 
would be free to avoid the requirements of 
this chapter and the expert scrutiny of the 
bankruptcy court by applying directly to a 
state or federal court unfamiliar with the 
statutory requirements. Such an application 
could be made after denial of a petition 
under this chapter. This section con-
centrates the recognition and deference 
process in one United States court, ensures 
against abuse, and empowers a court that 
will be fully informed of the current status 
of all foreign proceedings involving the debt-
or. 

Subsection (d) has been added to ensure 
that a foreign representative cannot seek re-
lief in courts in the United States after being 
denied recognition by the court under this 
chapter. 

Subsection (c) makes activities in the 
United States by a foreign representative 
subject to applicable United States law, just 
as 28 U.S.C. section 959 does for a domestic 
trustee in bankruptcy. 

Subsection (f) provides a limited exception 
to the prior recognition requirement so that 
collection of a claim which is property of the 
debtor, for example an account receivable, 
by a foreign representative may proceed 
without commencement of a case or recogni-
tion under this chapter. 

Section 1510. Limited jurisdiction 

Section 1510, article 10 of the Model Law, is 
modeled on section 306 of the Code. Although 
the language referring to conditional relief 
in section 306 is not included, the court has 
the power under section 1522 to attach appro-
priate conditions to any relief it may grant. 
Nevertheless, the authority in section 1522 is 
not intended to permit the imposition of ju-
risdiction over the foreign representative be-
yond the boundaries of the case under this 
chapter and any related actions the foreign 
representative may take, such as com-
mencing a case under another chapter of this 
title.

Section 1511. Commencement of case under 
section 301 or 303

This section follows the intent of article 11 
of the Model Law, but adds language that 
conforms to United States law or that is oth-
erwise necessary in the United States given 
its many bankruptcy court districts and the 
importance of full information and coordina-
tion among them. 

Article 11 does not distinguish between 
voluntary and involuntary proceedings, but 
seems to have implicitly assumed an invol-
untary proceeding. 

Subsection 1(a)(2) goes farther and permits 
a voluntary filing, with its much simpler re-
quirements, if the foreign proceeding that 
has been recognized is a main proceeding. 

Section 1512. Participation of a foreign rep-
resentative in a case under this title 

This section follows article 12 of the Model 
Law with a sight alternation to adjust to 
United States procedural terminology. The 
effect of this section is to make the recog-
nized foreign representative a party in inter-
est in any pending or later commenced 
United States bankruptcy case. 

Throughout this chapter, the word ‘‘case’’ 
has been substituted for the word ‘‘pro-
ceeding’’ in the Model Law when referring to 
cases under the United States Bankruptcy 
Code, to conform to United States usage. 

Section 1513. Access of foreign creditors to a 
case under this title 

This section mandates nondiscriminatory 
or ‘‘national’’ treatment for foreign credi-
tors, except as provided in subsection (b) and 
section 1514. It follows the intent of Model 
Law article 13, but the language required al-
ternation to fit into the Bankruptcy Code. 

The law as to priority for foreign claims 
that fit within a class given priority treat-
ment under section 507 (for example, foreign 
employees or spouses) is unsettled. This sec-
tion permits the continued development of 
case law on that subject and its general prin-
ciple of national treatment should be an im-
portant factor to be considered. At a min-
imum, under this section, foreign claims 
must receive the treatment given to general 
unsecured claims without priority, unless 
they are in a class of claims in which domes-
tic creditors would also be subordinated. 

The Model Law allows for an exception to 
the policy of nondiscrimination as to foreign 
revenue and other public law claims. Such 
claims (such as tax and social security 
claims) have been denied enforcement in the 
United States traditionally, inside and out-
side of bankruptcy. The Code is silent on this 
point, so the rule is purely a matter of tradi-
tional case law. It also allows the Depart-
ment of the Treasury to negotiate reciprocal 
arrangements with out tax treaty partners 
in this regard, although it does not mandate 
any restriction of the evolution of case law 
pending such negotiations. 

Section 1514. Notification of foreign creditors 
concerning a case under title 11. 

This section ensures that foreign creditors 
receive proper notice of cases in the United 
States. 

As ‘‘foreign creditor’’ is not defined term, 
foreign addresses are used as the distin-
guishing factor. The Federal Rules of Bank-
ruptcy Procedure (‘‘Rules’’) should be 
amended to conform to the requirements of 
this section, including a special form for ini-
tial notice to such creditors. In particular, 
the Rules must provide for additional time 
for such creditors to file proofs of claim 
where appropriate and must provide for the 
court to make specific orders in that regard 
in proper circumstances. The notice must 
specify that secured claims must be asserted, 
because in many countries such claims are 
not affected by an insolvency proceeding and 
need not be filed. Of course, if a foreign cred-
itor has made an appropriate request for no-
tice, it will receive notices in every instance 
where notices would be sent to other credi-
tors who have made such requests. 

Subsection (d) replaces the reference to ‘‘a 
reasonable time period’’ in Mode Law article 
14(3)(a). It makes clear that the Rules, local 
rules, and court orders must make appro-
priate adjustments in time periods and bar 
dates so that foreign creditors have a reason-
able time within which to receive notice or 
take an action.

Section 1515. Application for recognition of a 
foreign proceeding 

This section follows article 15 of the Model 
Law with minor changes. 

The Rules will require amendment to pro-
vide forms for some or all of the documents 
mentioned in this section, to make necessary 
additions to Rules 1000 and 20002 to facilitate 
appropriate notices of the hearing on the pe-
tition for recognition, and to require filing of 
lists of creditors and other interested per-
sons who should receive notices. Throughout 
the Model Law, the question of notice proce-
dure is left to the law of the enacting state. 

Section 1516. Presumptions concerning rec-
ognition 

This section follows article 16 of the Model 
Law with minor changes. 

Although section 1515 and 1516 are designed 
to make recognition as simple and expedient 
as possible, the court may hear proof on any 
element stated. The ultimate burden as to 
each element is on the foreign representa-
tive, although the court is entitled to shift 
the burden to the extent indicated in section 
1516. The word ‘‘proof’’ in subsection (3) has 
been changed to ‘‘evidence’’ to make it clear-
er using United States terminology that the 
ultimate burden is on the foreign representa-
tive. 

‘‘Registered office’’ is the term used in the 
Model Law to refer to the place of incorpora-
tion or the equivalent for an entity that is 
not a natural person. 

The presumption that the place of the reg-
istered office is also the center of the debt-
or’s main interest is included for speed and 
convenience of proof where there is not seri-
ous controversy. 

Section 1517. Order granting recognition 

This section closely follows article 17 of 
the Model Law, with a few exceptions. 

The decision to grant recognition is not de-
pendent upon any findings about the nature 
of the foreign proceedings of the sort pre-
viously mandated by section 304(c). The re-
quirements of this section, which incor-
porates the definitions in section 1502 and 
sections 101(23) and (24), are all that must be 
fulfilled to attain recognition. 

Reciprocity was specifically suggested as a 
requirement for recognition on more than 
one occasion in the negotiations that re-
sulted in the Model Law. It was rejected by 
overwhelming consensus each time. The 
United States was one of the leading coun-
tries opposing the inclusion of a reciprocity 
requirement. In this regard, the Model Law 
conforms to section 304, which has no such 
requirement. 

The drafters of the Model Law understood 
that only a main proceeding or a non-main 
proceeding meeting the standards of section 
1502 (that is, one brought where the debtor 
has an establishment) were entitled to rec-
ognition under this section. The Model Law 
has been slightly modified to make this 
point clear by referring to the section 1502 
definition of main and non-main pro-
ceedings, as well as to the general definition 
of a foreign proceeding in section 101(23). 
Naturally, a petition under section 1515 must 
show that proceeding is a main or a quali-
fying non-main proceeding in order to win 
recognition under this section. 

Consistent with the position of various 
civil law representatives in the drafting of 
the Model Law, recognition creates a status 
with the effects set forth in section 1520, so 
those effects are not viewed as orders to be 
modified, as are orders granting relief under 
section 1519 and 1521. Subsection (4) states 
the grounds for modifying or terminating 
recognition. On the other hand, the effects of 
recognition (found in section 1520 and includ-
ing an automatic stay) are subject to modi-
fication under section 362(d), made applica-
ble by section 15320(2), which permits lifting 
the stay of section 1520 for cause. 

Paragraph 1(d) of section 17 of the Model 
Law has been omitted as an unnecessary re-
quirement for United States purposes, be-
cause a petition submitted to the wrong 
court will be dismissed or transferred under 
other provisions of United States law. 
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The reference to section 350 refers to the 

routine closing of a case that has been com-
pleted and will invoke requirements includ-
ing a final report from the foreign represent-
ative in such form as the Rules may provide 
or a court may order. 

Section 1518. Subsequent information
This section follows the Model Law, except 

to eliminate the word ‘‘same’’ which is ren-
dered unnecessary by the definition of ‘‘debt-
or’’ in section 1502 and to provide for a for-
mal document to be filed with the court. 

Judges in several jurisdictions, including 
the United States, have reported a need for a 
requirement of complete and candid reports 
to the court of all proceedings, worldwide, 
involving the debtor. This section will en-
sure that such information is provided to the 
court on a timely basis. Any failure to com-
ply with this section will be subject to the 
sanctions available to the court for viola-
tions of the statue. The section leaves to the 
Rules the form of the required notice and re-
lated questions of notice to parties in inter-
est, the time for filing, and the like. 

Section 1519. Relief may be granted upon peti-
tion for recognition of a foreign pro-
ceeding 

This section generally follows article 19 of 
the Model Law. 

The bankruptcy court will have jurisdic-
tion to grant emergency relief under Rule 
7065 pending a hearing on the petition for 
recognition. This section does not expand or 
reduce the scope of section 105 as determined 
by cases under section 105 nor does it modify 
the sweep of sections 555 to 560. Subsection 
(d) precludes injunctive relief against police 
and regulatory action under section 1519, 
leaving section 105 as the only avenue to 
such relief. Subsection (e) makes clear that 
this section contemplates injunctive relief 
and that such relief is subject to specific 
rules and a body of jurisprudence. Subsection 
(f) was added to complement amendments to 
the Code provisions dealing with financial 
contracts. 

Section 1520. Effects of recognition of a for-
eign main proceeding 

In general, this chapter sets forth all the 
relief that is available as a matter of right 
based upon recognition hereunder, although 
additional assistance may be provided under 
section 1507 and this chapter have no effect 
on any relief currently available under sec-
tion 105. 

The stay created by article 20 of the Model 
law is imported to chapter 15 from existing 
provisions of the Code. Subsection (a)(1) 
combines subsections 1(a) and (b) of article 
20 of the Model Law, because section 362 im-
poses the restrictions required by those two 
subsections and additional restrictions as 
well. 

Subsections (a)(2) and (4) apply the Code 
sections that impose the restrictions called 
for by subsection 1(c) of the Model Law. In 
both cases, the provisions are broader and 
more complete than those contemplated by 
the Model Law, but include all the restrains 
the Model Law provisions would impose. 

As the foreign proceeding may or may not 
create an ‘‘estate’’ similar to that created in 
cases under this title, the restraints are ap-
plicable to actions against the debtor under 
section 362(a) and with respect to the prop-
erty of the debtor under the remaining sec-
tions. The only property covered by this sec-
tion is property within the territorial juris-
diction of the United States as defined in 
section 1502. To achieve effects on property 
of the debtor which is not within the terri-
torial jurisdiction of the United States, the 

foreign representative would have to com-
mence a case under another chapter of this 
title. 

By applying section 361 and 362, subsection 
(a) makes applicable the United States ex-
ceptions and limitation to the restraints im-
posed on creditors, debtors, and other in a 
case under this title, as stated in article 20(2) 
of the Model Law. It also introduces the con-
cept of adequate protection provided in sec-
tions 362 and 363. 

These exceptions and limitations include 
these set forth in section 362(b), (c) and (d). 
As one result, the court has the power to ter-
minate the stay pursuant to section 362(d), 
for cause, including a failure of adequate 
protection. 

Subsection (a)(2), by its reference to sec-
tion 363 and 552 adds to the powers of a for-
eign representative of a foreign main pro-
ceeding an automatic right to operate the 
debtor’s business and exercise the power of a 
trustee under section 363 and 542, unless the 
court orders otherwise. A foreign representa-
tive of a foreign main proceeding may need 
to continue a business operation to maintain 
value and granting that authority automati-
cally will eliminate the risk of delay. If the 
court is uncomfortable about his authority 
in a particular situation it can ‘‘order other-
wise’’ as part of the order granting recogni-
tion. 

Two special exceptions to the automatic 
stay are embodied in subsections (b) and (c). 
To preserve a claim in certain foreign coun-
tries, it may be necessary to commence an 
action. Subsection (b) permits the com-
mencement of such an action, but would not 
allow for its further prosecution. Subsection 
(c) provides that there is not stay of the 
commencement of a full United States bank-
ruptcy case. This essentially provides an es-
cape hatch through which any entity, includ-
ing the foreign representative, can flee into 
a full case. The full case, however, will re-
main subject to subchapter IV and V on co-
operation and coordination of proceedings 
and to section 305 providing for stay or dis-
missal. 

Section 108 of the Bankruptcy Code pro-
vides the tolling protection intended by 
Model Law article 2(3), so no exception is 
necessary as to claims that might be extin-
guished under United States law. 

Section 1521. Relief that may be granted upon 
recognition of a foreign proceeding 

This section follows article 21 of the Model 
Law, with detailed changes to fit United 
States law. 

The exceptions in subsection (a)(7) relate 
to avoiding powers. The foreign representa-
tive’s status as to such powers is governed by 
section 1523 below. The avoiding power in 
section 549 and the exceptions to that power 
are covered by section 1520(a)(2). 

The word ‘‘adequately’’ in the Model Law, 
articles 21(2) and 22(1), has been changed to 
‘‘sufficiently’’ in section 1521(b) and 1522(a) 
to avoid confusion with a very specialized 
legal term in United States bankruptcy, 
‘‘adequate protection.’’

Subsection (c) is designed to limit relief to 
assets having some direct connection with a 
non-main proceeding, for example where 
they were part of an operating division in 
the jurisdiction of the non-main proceeding 
when they were fraudulently conveyed and 
then brought to the United States. Sub-
sections (d), (e) and (f)j are identical to those 
same subsections of section 1519. 

This section does not expand or reduce the 
scope of relief currently available in ancil-
lary cases under sections 105 and 304 nor does 
it modify the sweep of section 555 through 
560. 

Section 1522. Protection of creditors and other 
interested persons 

This section follows article 22 of the Model 
Law with changes for United States usage 
and references to relevant Code sections. 

It gives the bankruptcy court broad lati-
tude to mold relief to circumstances, includ-
ing appropriate responses if it is shown that 
the foreign proceeding is seriously and 
unjustifiably injuring United States credi-
tors. For response to a showing that the con-
ditions necessary to recognition did not ac-
tually exist or have ceased to exist, see sec-
tion 1517. Concerning the change of ‘‘ade-
quately’’ in the Model Law to ‘‘sufficiently’’ 
in this section, see section 1521 Subsection 
(d) is new and simply makes clear that an ex-
aminer appointed in a case under chapter 15 
shall be subject to certain duties and bond-
ing requirements based on those imposed on 
trustees and examiners under other chapters 
of this title. 

Section 1523. Actions to avoid acts detrimental 
to creditors 

This section follows article 23 of the Model 
Law, with wording to fit it within procedure 
under this title. 

It confers standing on a recognized foreign 
representative to assert an avoidance action 
but only in a pending case under another 
chapter of this title. The Model Law is not 
clear about whether it would grant standing 
in a recognized foreign proceeding if not full 
case were pending. This limitation reflects 
concerns raised by the United States delega-
tion during the UNCITRAL debates that a 
single grant of standing to bring avoidance 
actions neglects to address very difficult 
choice of law and forum issues. This limited 
grant of standing in section 1523 does not 
create or establish any legal right of avoid-
ance nor does it create or imply any legal 
rules with respect to the choice of applicable 
law as to the avoidance of any transfer or ob-
ligation. 

The courts will determine the nature and 
extent of any such action and what national 
law may be applied to such action. 

Section 1524. Intervention by a foreign rep-
resentative 

The wording is the same as the Model Law, 
except for a few clarifying words. 

This section gives the foreign representa-
tive whose foreign proceeding has been rec-
ognized the right to intervene in United 
States cases, state or federal, where the 
debtor is a party. Recognition begin an act 
under federal bankruptcy law, it must take 
effect in state as well as federal courts. This 
section does not require substituting the for-
eign representative for the debtor, although 
that result may be appropriate in some cir-
cumstances.

Section 1525. Cooperation and direct commu-
nication between the court and foreign 
courts or foreign representatives 

The wording is almost exactly that of the 
Model Law. 

The right or courts to communicate with 
other courts in worldwide insolvency cases is 
of central importance. This section author-
izes courts to do so. This right must be exer-
cised, however, with due regard to the rights 
of the parties. Guidelines for such commu-
nications are left to the Rules. 

Section 1526. Cooperation and direct commu-
nication between the trustee and foreign 
courts or foreign representatives 

This section follows the Model Law almost 
exactly. 

The language in Model Law article 26 con-
cerning the trustee’s function was elimi-
nated as unnecessary because always implied 
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under United States law. The section author-
izes the trustee, including a debtor in posses-
sion, to cooperate with other proceedings. 

Subsection (3) is not taken from the Model 
Law but is added so that any examiner ap-
pointed under this chapter will be designated 
by the United States Trustee and will be 
bonded. 

Section 1527. Forms of cooperation 
This section follows the Model Law ex-

actly. United States bankruptcy courts have 
already engaged in most of the forms of co-
operation mentioned here, but they now 
have explicit statutory authorization for 
acts like the approval of protocols of the sort 
used in cases. 

Section 1528. Commencement of a case under 
title 11 after recognition of a foreign main 
proceeding 

This section follows the Model Law, with 
specifics of United States law replacing the 
general clause at the end to cover assets nor-
mally included within the jurisdiction of the 
United States courts in bankruptcy cases, 
except where assets are subject to the juris-
diction of another recognized proceeding. 

In a full bankruptcy case, the United 
States bankruptcy court generally has juris-
diction over assets outside the United 
States. Here that jurisdiction is limited 
where those assets are controlled by another 
recognized proceeding, if it is a main pro-
ceeding. 

The court may use section 305 of this title 
to dismiss, stay, or limit a case as necessary 
to promote cooperation and coordination in 
a cross-border case. In addition, although the 
jurisdictional limitation applies only to 
United States bankruptcy cases commenced 
after recognition of a foreign proceeding, the 
court has ample authority under the next 
section and section 305 to exercise its discre-
tion to dismiss, stay, or limit a United 
States case filed after a petition for recogni-
tion of a foreign main proceeding has been 
filed but before it has been approved, if rec-
ognition is ultimately granted. 

Section 1529. Coordination of a case under 
title 11 and a foreign proceeding 

This section follows the Model Law almost 
exactly, but subsection (4) adds a reference 
to section 305 to make it clear the bank-
ruptcy court may continue to use that sec-
tion, as under present law, to dismiss or sus-
pend a United States case as part of coordi-
nation and cooperation with foreign pro-
ceedings. This provision is consistent with 
United States policy to act ancillary to a 
foreign main proceeding whenever possible. 

Section 1530. Coordination of more than one 
foreign proceeding 

This section follows exactly article 30 of 
the Model Law. 

It ensures that a foreign main proceeding 
will be given primacy in the United States, 
consistent with the overall approach of the 
United States favoring assistance to foreign 
main proceedings. 

Section 1531. Presumption of insolvency based 
on recognition of a foreign main pro-
ceeding 

This section follows the Model Law ex-
actly, inserting a reference to the standard 
for an involuntary case under this title.

Where an insolvency proceeding has begin 
in the home country of the debtor, and in the 
absence of contrary evidence, the foreign 
representative should not have to make a 
new showing that the debtors in the sort of 
financial distress requiring a collective judi-
cial remedy. The word ‘‘proof’’ here means 
‘‘presumption.’’ The presumption does not 
arise for any purpose outside this section. 

Section 1532. Rule of payment in concurrent 
proceeding 

This section follows the Model Law exactly 
and is very similar to prior section 508(a), 
which is repealed. The Model Law language 
is somewhat clearer and broader than the 
equivalent language of prior section 508(a). 
Section 802. Other amendments to titles 11 and 

28, United States Code 
Other sections of title 11 have been amend-

ed to apply relevant provisions in those sec-
tions to chapter 15 and to specify which por-
tions of chapter 15 apply in cases under other 
chapters of title 11. 

The key definitions of foreign proceeding 
and foreign representative do not appear in 
chapter 15, but rather replace the prior defi-
nitions of those terms in section 101(23) and 
101(24). The new definitions are nearly iden-
tical to those contained in the Model Law 
but add to the phrase ‘‘under a law relating 
to insolvency’’ the words ‘‘or debt adjust-
ment.’’ This addition emphasizes that the 
scope of the Model Law and chapter 15 is not 
limited to proceedings involving only debt-
ors which are technically insolvent, but 
broadly includes all proceedings involving 
debtors in severe financial distress, so long 
as those proceedings also meet the other cri-
teria of section 101(24). 

The amendment to section 157(b)(2) of title 
28 provides that proceedings under chapter 15 
will be core proceedings while other amend-
ments to title 28 provide that the United 
States Trustee’s standing extend to cases 
under chapter 15 and that the United States 
Trustee’s duties include acting in chapter 15 
cases. 

Although the United States will continue 
to assert worldwide jurisdiction over prop-
erty of a domestic or foreign debtor in a full 
bankruptcy case under chapters 7 and 13 of 
this title, subject to deference to foreign pro-
ceedings under chapter 15 and section 305, 
the situations different in a case commenced 
under chapter 15. There the United States is 
acting solely in an ancillary position, so ju-
risdiction over property is limited to that 
stated in chapter 15. 

Amendments to section 109 permit recogni-
tion of foreign proceedings involving foreign 
insurance companies and involving foreign 
banks which do not have a branch or agency 
in the United States (as defined in 12 U.S.C. 
section 3103). While a foreign bank not sub-
ject to United States regulation will be eligi-
ble for chapter 15 as a consequence of the 
amendment to section 109, section 303 pro-
hibits the commencement of a full involun-
tary case against such a foreign bank unless 
the bank is a debtor in a foreign proceeding. 

While section 304 is repealed and replace by 
chapter 15, access to the jurisprudence which 
developed under section 304 is preserved in 
the context of new section 1507. On deciding 
whether to grant the Additional Assistance 
contemplated by section 1507, the Court 
must consider the same factors that had 
been imposed by former section 304. 

The venue provisions for cases ancillary to 
foreign proceedings have been amended to 
provide a hierarchy of choices beginning 
with principal place of business in the United 
States, if any. If there is no principal place 
of business in the United States, but there is 
litigation against a debtor, then the district 
in which the litigation is pending would be 
the appropriate venue. In any other case, 
venue must be determined with reference to 
the interests of justice and the convenience 
of the parties. 

TITLE IX—FINANCIAL CONTRACT PROVISIONS 
This title addresses recently prominent 

forms of financial investments which require 

special treatment in the insovlency context. 
It amends the Federal Deposit Insurance Act 
to provide treatment financial contracts, 
commodities contracts, securities contracts, 
forward contracts, repurchase agreements 
and swaps. It also amends the Bankruptcy 
Code to provide appropriate treatment for 
those types of financial investments. The Se-
curities Investor Protection Act is amended 
as well to create an exception from the stay 
under that Act for certain financial invest-
ment instruments. Finally, the Bankruptcy 
Code is amended to deal with certain special-
ized aspects of asset securitization. 

TITLE X—PROTECTION OF FAMILY FARMERS 
Section 1001. Permanent reenactment of chapter 

12 
Under subsection 1001(a) chapter 12 (Ad-

justment of Debts of a Family Farmer with 
Regular Annual Income) is reenacted effec-
tive October 1, 1999. No time limit or termi-
nation date is established for chapter 12 
under this provision. Subsection 1001(b) re-
peals subsection 302(f) of the Bankruptcy, 
Judges, United States Trustees, and Family 
Farmer Bankruptcy Act of 1986, which set a 
now outdated termination date of October 1, 
1998 for chapter 12.
Section 1002. Debt limit increase 

This section amends section 104(b) of title 
11, United States Code, providing for annual 
or biannual adjustments of the debt limit for 
family farmers beginning with the adjust-
ment to be made on April 1, 2001. 
Section 1003. Certain claims owed to govern-

mental units 
Subsection 1003(a) provides for payment in 

full of all claims entitled to section 507 pri-
ority unless the claim is owed to a govern-
mental unit arising from the sale, exchange, 
or other disposition of any farm asset used in 
the debtor’s farming operation. In that case, 
the claim is treated as an unsecured claim 
and the underlying debt is treated the same 
if the debtor receives a discharge or the hold-
er of a particular claim agrees to a different 
treatment of that claim. Subsection 1003(b) 
amends section 1231(d) of chapter 11, pro-
viding that any governmental unit’’ may 
provide a determination regarding the tax 
effects of a proposed plan under chapter 12. 

TITLE XI—HEALTH CARE AND EMPLOYEE 
BENEFITS 

This title amends the Bankruptcy Code to 
deal with the problems presented when a 
health care business, such as a hospital or 
nursing home, files for bankruptcy under 
chapters 7, 9 or 11. 
Section 1101. Definitions 

Section 1101 defines the terms ‘‘health care 
business,’’ ‘‘patients,’’ and ‘‘patient 
records,’’ which are added to definitions sec-
tion of the Bankruptcy Code (11 U.S.C. ’101). 
Section 1102. Disposal of patient records 

Section 1102 adds a new section 351 in sub-
chapter III of Chapter 3 of title 11 dealing 
with the protection and disposal of patient 
records in a health care business bankruptcy 
situation. 

The Trustee is required to follow certain 
procedures with respect to general and spe-
cific notice to patients and insurance compa-
nies regarding patient records, as well as the 
transfer and disposal of such records. These 
procedures are intended to protect the pri-
vacy and confidentiality of an individual’s 
medical records when they are in the cus-
tody of a health care business that has filed 
for bankruptcy relief. 
Section 1103. Administrative expenses claim for 

costs of closing a health care business 
Section 1103 amends section 503(b) of title 

11, making the actual, necessary costs and 
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expenses of closing a health care business, 
including the cost or expense of disposing of 
patient records and transferring patients to 
another health care facility, an allowable ad-
ministrative expense. 
Section 1104. Appointment of ombudsman to act 

as patient advocate 
Section 1104 (a) adds a new section 332 in 

subchapter II of chapter 3 of title 11, pro-
viding that the court appoint an ombudsman 
to act as an advocate for patients of health 
care facilities that have filed for bank-
ruptcy. The ombudsman will monitor the 
quality of patient care and report to the 
court every 60 days regarding the quality of 
that care. If the ombudsman determines that 
patient care is declining significantly or is 
otherwise materially compromised, he/she is 
to immediately notify the court by motion 
or written report, with notice to appropriate 
parties in interest. The ombudsman is to 
treat any information obtained regarding pa-
tients as confidential information. The om-
budsman may not review confidential pa-
tient records, without the prior approval of 
the court and under restrictions protecting 
their confidentiality. Section 1104(b) pro-
vides for compensation of an ombudsman 
under section 330(a)(1) of title 11. 
Section 1105. Debtor in possession; duty of trust-

ee to transfer patients 
Section 1105 amends section 704(a) of title 

11, stating that the trustee is to use all rea-
sonable and best efforts to transfer patients 
from a health care facility being closed to 
another nearby and comparable health care 
facility, which maintains a reasonable qual-
ity of care. 
Section 1106. Exclusion from program participa-

tion not subject to automatic stay 
This section permits the Secretary of 

Health and Human Services to exclude the 
debtor from participation in the medicare 
program or other Federal healthcare pro-
gram without violating the automatic stay. 

TITLE XII—TECHNICAL AMENDMENTS 
Section 1201. Definitions 

This section makes technical corrections 
to the definitions of the Bankruptcy Code, 
alters the definitions for ‘‘single asset real 
estate’’ and ‘‘transfer’’, and renumbers the 
definitions. 
Sections 1202—1212. Miscellaneous technical cor-

rections 
These provisions make technical changes 

to the Bankruptcy Code provisions on ad-
justment of dollar amounts, extensions of 
time, dismissal, bankruptcy petition pre-
parers, compensation of professionals, con-
version, administrative expenses, discharge, 
discriminatory treatment, and property of 
the estate provisions. 
Section 1213. Preferences 

This provision overrules Levit v. Ingersoll 
Rand Financial Corp. (In re V.N. Deprizio 
Const. Co.), 874 F.2d 1186 (7th Cir. 1989). If a 
transfer is avoided because it was made dur-
ing the period 90 days–1 year before bank-
ruptcy to a non-insider creditor for the ben-
efit of an insider, the transfer is avoided only 
with respect to the insider. It is not avoided 
with respect to the non-insider creditor, and 
neither the transferred property nor its 
value may be recovered from the non-insider 
creditor. 
Sections 1214–1217. Miscellaneous technical cor-

rections 
These sections make technical changes to 

the Bankruptcy Code provisions on 
postpetition transactions, property of the es-
tate, municipal bankruptcy and railroad line 
abandonments. 

Section 1219. Discharge under chapter 12
Section 1219 amends section 1228 (which 

deals with discharge under chapter 12) of the 
Bankruptcy Code to correct erroneous ref-
erences. 
Section 1220. Bankruptcy cases and proceedings 

Section 1220 of the of the Act amends sec-
tion 1334(d) of title 28 of the United States 
Code to correct erroneous references. 
Section 1221. Knowing disregard of bankruptcy 

law or rule 
This section amends section 156(a) of title 

18 of the United States Code, which defined 
‘‘bankruptcy petition preparer’’ and ‘‘docu-
ment for filing,’’ by making stylistic changes 
and by making a correct reference to title 11 
of the United States Code. 
Section 1222. Transfers made by nonprofit chari-

table corporations 
Section 1222 amends section 363(d) of the 

Bankruptcy Code to restrict the right of a 
trustee to use, sell, or lease property owned 
by a nonprofit corporation or trust. First, 
the use, sale or lease must be in accordance 
with applicable nonbankruptcy law and must 
not be inconsistent with any relief granted 
under certain specified provisions of section 
362 of the Bankruptcy Code concerning the 
applicability of the automatic stay. Second, 
the section imposes similar restrictions with 
regard to chapter 11 plan confirmation re-
quirements. Third, it amends section 541 of 
the Bankruptcy Code to provide that any 
property of a bankruptcy estate, where the 
debtor is a nonprofit corporation (as de-
scribed in section 501(c)(3) of the Internal 
Revenue Code) may be transferred to an enti-
ty that is not such a corporation, but only 
under the same conditions that would apply 
if the debtor was not in bankruptcy. The 
amendments made by this section apply to 
cases pending on the date of enactment of 
this Act. A limited exception pertains with 
respect to confirmation of a chapter 11 plan. 
Section 1223. Protection of valid purchase 

money security interests 
Section 1223 amends section 547(c)(3)(B) of 

the Bankruptcy Code extending the applica-
ble perfection period for a security interest 
in property acquired by the debtor from 20 
days to 30 days after the debtor receives pos-
session of the property. 
Section 1224. Extensions 

Section 302(d)(3) of the Bankruptcy, 
Judges, U.S. Trustees, and Family Farmer 
Bankruptcy Act of 1986 is amended by strik-
ing out all references to ‘‘or October 1, 2002, 
whichever occurs first’’ and ‘‘October 1, 2003, 
or’’ and ‘‘whichever occurs first’’. These 
changes permanently extend the bankruptcy 
administrator program in Alabama and 
North Carolina. 
Section 1225. Bankruptcy judgeships 

This section may be cited as the ‘‘Bank-
ruptcy Judgeship Act of 2000.’’ It authorizes 
the appointment of additional temporary 
bankruptcy judgeships in the districts that 
follow: 

(A) One additional bankruptcy judgeship 
for the eastern district of California. 

(B) Four additional bankruptcy judgeships 
for the central district of California. 

(C) One additional bankruptcy judgeship 
for the district of Delaware. 

(D) Two additional bankruptcy judgeships 
for the southern district of Florida. 

(E) One additional bankruptcy judgeship 
for the southern district of Georgia. 

(F) Two additional bankruptcy judgeships 
for the district of Maryland. 

(G) One additional bankruptcy judgeship 
for the eastern district of Michigan. 

(H) One additional bankruptcy judgeship 
for the southern district of Mississippi. 

(I) One additional bankruptcy judgeship for 
the district of New Jersey. 

(J) One additional bankruptcy judgeship 
for the eastern district of New York. 

(K) One additional bankruptcy judgeship 
for the northern district of New York. 

(L) One additional bankruptcy judgeship 
for the southern district of New York. 

(M) One additional bankruptcy judgeship 
for the eastern district of North Carolina. 

(N) One additional bankruptcy judgeship 
for the eastern district of Pennsylvania. 

(O) One additional bankruptcy judgeship 
for the middle district of Pennsylvania. 

(P) One additional bankruptcy judgeship 
for the district of Puerto Rico. 

(Q) One additional bankruptcy judgeship 
for the western district of Tennessee. 

(R) One additional bankruptcy judgeship 
for the eastern district of Virginia. 

The section provides that judgeship vacan-
cies in the above districts resulting from 
death, retirement, resignation, or removal of 
a bankruptcy judge which occur 5 years or 
more after the appointment date shall not be 
filled. 

The section also adds that temporary 
bankruptcy judgeships authorized for the 
northern district of Alabama, the district of 
Delaware, the district of Puerto Rico, the 
district of South Carolina, and the eastern 
district of Tennessee under the Bankruptcy 
Judgeship Act pf 1992 are extended until the 
first vacancy resulting from the death, re-
tirement, resignation, or removal occurs:

(A) 8 years or more after November 8, 1993, 
in the northern district of Alabama. 

(B) 10 years or more after October 28, 1993, 
in the district of Delaware. 

(C) 8 years or more after August 29, 1994, in 
the district of Puerto Rico. 

(D) 8 years or more after June 27, 1994, in 
the district of South Carolina. 

(E) 8 years or more after November 23, 1993, 
in the district of Tennessee. 

The section also amends section 152(a)(1) of 
title 28 of the United States Code. It adds 
that each judge shall be appointed by the 
U.S. Court of Appeals for the circuit in 
which such a district is located. 

Section 1226. Compensating trustees 

This section amends section 326 (Limita-
tion on Compensation of Trustee) with a new 
subsection (e) providing that, in a case where 
a trustee in a chapter 7 case makes a motion 
to dismiss or convert under section 707(b) 
and such motion is granted, the court shall 
allow ‘‘reasonable compensation’’ under sec-
tion 330(a) of title 11 for the services and ex-
penses of the trustee and the trustee’s coun-
sel. The compensation covers the reasonable 
costs of preparing and presenting the section 
707(b) motion and any related appeals. This 
section also adds a new subsection (f) to sec-
tion 326 providing that, subject to the limits 
established in subsection 326(a), the court 
shall consider the ‘‘results achieved’’ when 
determining a trustee’s compensation. Fi-
nally, this section amends subsection 1326(b) 
dealing with payments under a chapter 13 
plan. Specifically, a new paragraph (3) is 
added to subsection 1326(b) establishing a 
formula limiting the amount a debtor must 
pay under a plan to compensate a chapter 7 
trustee or trustee’s attorney who has been 
awarded fees in a chapter 7 case, when that 
compensation is allowed under section 326(e). 

Section 1227. Amendment to section 362 of title 
11, U.S. Code 

Amends section 362(b)(18) to exempt from 
the automatic stay a special tax or special 
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assessment on real property (whether or not 
ad valorem), imposed by a governmental 
unit, if such special tax or assessment comes 
due after the filing of the bankruptcy peti-
tion. 
Section 1228. Judicial education 

Provides that the Director of the Federal 
Judicial Center, in consultation with the Di-
rector of the Executive Office of U.S. Trust-
ees, shall develop materials and conduct 
such training as may be useful to the courts 
in implementing this Act, focusing in par-
ticular on the section 707(b) means test and 
reaffirmation. 
Section 1229. Reclamation 

Subsection (a) of this section amends sec-
tion 546(c) of title 11, to allow a seller of 
goods to reclaim those goods under certain 
circumstances and establishing the proce-
dures and time limits for doing so. This pro-
vision was amended in 1994 so as to expand 
the ability of sellers of goods to reclaim such 
goods from a trustee by extending the rec-
lamation demand period from 10 days to 20 
days. The amendment made by this Act ex-
tends this period to 45 days, subject to cer-
tain limitations and requirements. Under ex-
isting law and this amendment, the rights 
and powers of the trustee under sections 
544(a), 545, 547 and 549 are subject to the right 
of a seller of goods that has sold goods to the 
debtor in the ordinary course of the seller’s 
business. 

Specifically, under the new subsection 
546(c)(1), the seller’s rights to reclaim goods 
which an insolvent debtor received not later 
than 45 days after the commencement of the 
case is not subject to certain of the trustee’s 
avoiding powers. However, the seller may 
not reclaim the goods unless the seller 
makes a reclamation demand in writing: (A) 
not later than 45 days of the date of receipt 
of such goods by the debtor; or (B) not later 
than 20 days after the date of commence-
ment of the case, if the 45–day period expires 
after commencement of the case. Subsection 
546(c)(2) states that a failure to provide no-
tice in a manner required under paragraph 
(1), does not preclude a seller from making a 
claim under section 503(b)(8). 

As amended, subsection 546(c) contains cer-
tain exceptions to the seller’s reclamation 
rights. First, such rights do not apply to 
claims with respect to grain or fish covered 
in subsection 546(d). Second, another excep-
tion is provided for priority claims of a gov-
ernmental unit under subsection 507(c) with 
respect to an erroneous refund or tax credit. 
Finally, reclamation claims are also made 
subject to the prior rights of holders of secu-
rity interests in such goods or the proceeds 
of the sale of such goods. 

Subsection (b) of this section, amends sec-
tion 503(b) of title 11 to add a new paragraph 
(8) which provides for an administrative ex-
pense allowance for the value of goods re-
ceived by the debtor not later than 20 days 
after filing, if the goods were sold to the 
debtor in the ordinary course of the debtor’s 
business. 
Section 1230. Providing requested tax documents 

to the court 
Section 315 of HR 2415 amends section 521 

of the Bankruptcy Code to insert a new sub-
section which requires the debtor to provide 
certain tax documents. In addition, under 
Rule 2004 discovery, a debtor can be required 
to disclose tax returns and other tax infor-
mation in appropriate cases. If a debtor fails 
to do so, this provision provides sanctions. 

Subsection (a) withholds a discharge in a 
chapter 7 case where the debtor has failed to 
provide requested tax documents to the 

court. Similarly, subsection (b) provides that 
the court shall not confirm a reorganization 
plan under chapter 11 or chapter 13 unless 
and until requested tax documents have been 
filed with the court. For these purposes, fail-
ure to provide a tax return to the trustee is 
considered a refusal to provide it to the 
court. Subsection (c) provides that the bank-
ruptcy court must retain all documents sub-
mitted in support of an individual’s bank-
ruptcy claim under chapter 7, 11 or 13 for a 
period of not more than 3 years after the 
conclusion of the case. In the event of a 
pending audit or enforcement action, the 
court may extend the time for retention of 
the documents beyond the 3 year minimum.
Section 1231. Encouraging creditworthiness 

Subsection (a) expresses that it is the 
sense of Congress that: (1) some lenders may 
offer credit to consumers, without taking all 
the steps necessary to ensure that consumers 
have the capacity to repay the resulting 
debts; and (2) the availability of credit may 
be a factor contributing to consumer insol-
vency. Subsection (b) authorizes the Federal 
Reserve Board to conduct a study of credit 
industry practices with respect to soliciting 
and extending credit. Subsection (c) provides 
that, not later than 12 months after the date 
of enactment of this Act, the Board shall 
make public a report on the findings of its 
study of the credit industry. The Board may 
then issue regulations that would require ad-
ditional disclosures to consumers and take 
any other action, consistent with its statu-
tory authority, to encourage responsible 
lending practices and greater personal re-
sponsibility on the part of consumers. 
Section 1232. Property no longer subject to re-

demption 
This section amends section 541(b) of the 

Bankruptcy Code to clarify that pawned, 
tangible personal property (other than secu-
rities or written or printed evidence of in-
debtedness or title) cannot be treated as 
property of the bankruptcy estate once the 
statutory redemption period has run and the 
pawned goods have not been redeemed. Thus, 
pawned personal property is not part of a 
debtor’s bankruptcy estate, after the time 
under the contract for redeeming the prop-
erty has expired. This codifies what most 
courts have held, and will relieve the courts 
from the burden of having to repeatedly rule 
on whether pawn transactions are subject to 
the automatic stay. 
Section 1233. Trustees 

This section amends 28 U.S.C. 586(d) to 
allow private trustees, appointed to a panel 
under subsection 586(a)(1) or appointed under 
subsection 586(b), to obtain judicial review 
when they are terminated or cease to be as-
signed cases. Judicial review shall be avail-
able in the United States district court for 
the district for which the panel to which the 
trustee was appointed under subsection 
586(a)(1) serves, or the district where a trust-
ee appointed under subsection 586(a) resides. 
The trustee must first exhaust all adminis-
trative remedies which, if the trustee elects, 
shall include a hearing on the record. The 
final agency decision will be upheld unless it 
is found unreasonable and without cause 
based upon the administrative record before 
the agency. This section also amends 28 
U.S.C. 586(e) to allow an individual appointed 
under subsection 586(b) to seek judicial re-
view of a final agency decision to deny a 
claim for actual, necessary expenses. Before 
seeking judicial review, the individual must 
exhaust all available administrative rem-
edies and the final agency decision will be 
upheld unless it is unreasonable and without 
cause based on the administrative record. 

Section 1234. Bankruptcy forms 
This section amends 28 U.S.C. 2075 (Bank-

ruptcy rules) by adding at the end a require-
ment that a form be prescribed for the state-
ment required under section 707(b)(2)(C) of 
title 11 concerning the debtor’s current 
monthly income and the calculations that 
determine whether a presumption of abuse 
arises under section 707(b)(2)(A)(i). The form 
may provide general rules on the content of 
the statement. 
Section 1235. Expedited appeals of bankruptcy 

cases to courts of appeals 
Subsection (a) of this section strikes the 

existing language contained in subsection 
158(d) of title 28, United States Code, and re-
places it with language establishing an expe-
dited appeals process for judgments, deci-
sions, orders, or decrees issued by bank-
ruptcy judges. Specifically, it provides that 
where an appeal of a judgment, decision, 
order, or decree of a bankruptcy judge is 
filed with the district court, that judgment, 
decision, order, or decree shall be deemed to 
be a judgment, decision, order, or decree of 
(‘‘entered by’’) the district court 31 days 
after the appeal is filed with the district 
court. This result will occur unless, not later 
than 30 days after such an appeal is filed 
with the district court, the district court: (1) 
files its own decision on the appeal; (2) en-
ters an order extending the 30–day period for 
cause upon a motion of a party or on its own 
motion; or (3) all parties to the appeal file a 
written consent that the district court may 
retain the appeal. An appeal is to be consid-
ered filed with the district court on the date 
the notice of appeal is filed, or on the date a 
party makes an election under 28 U.S.C. 
158(c)(1)(B). 

This section also adds a new subsection (e) 
to 28 U.S.C. 158, providing that the courts of 
appeals have jurisdiction over appeals from 
all final judgments, decisions, orders, and de-
crees of district courts under subsection 
158(a) and of bankruptcy appellate panels 
under subsection 158(b). In addition, the 
courts of appeals are granted jurisdiction 
over appeals from all judgments, decisions, 
orders, and decrees of the district courts en-
tered under the new subsection 158(d), to the 
extent such judgment, decision, order, and 
decree would be reviewable by the district 
court under subsection 158(a). An appeal 
from a district court or a bankruptcy appel-
late panel shall be taken in the same manner 
as civil appeals are generally taken to the 
courts of appeals from the district courts as 
provided in Rule 4 of the Federal Rules of 
Appellate Procedure. The court of appeals, in 
its discretion, may exercise jurisdiction over 
an appeal from an interlocutory judgment, 
decision, order, or decree to the extent pro-
vided in paragraph (3) of subsection (e). 

Subsection (b) of section 1237 of this Act, 
merely makes conforming changes sub-
stituting ‘‘section 158(e)’’ for ‘‘section 158(d)’’ 
in three sections of the Code. 
Section 1236. Exemptions 

This section corrects a cross reference. 
TITLE XIII—METHAMPHETAMINE AND OTHER 

CONTROLLED SUBSTANCES 
This title increases the controls on the 

manufacture and sale of certain illegal 
drugs.

TITLE XIV—CONSUMER CREDIT DISCLOSURE 
Section 1401. Enhanced disclosures under an 

open-ended credit plan 
This section would amend section 127(b) of 

the Truth in Lending Act (‘‘TILA’’) to re-
quire new minimum payment disclosures on 
monthly billing statements sent to card-
holders. Under this section, the front page of 
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each monthly billing statement must in-
clude a new minimum payment disclosure. 
The contents of the disclosure will vary de-
pending upon the level of minimum pay-
ments required under the applicable credit 
plan and whether the creditor is subject to 
enforcement by the Federal Trade Commis-
sion (‘‘FTC’’). It is intended that the Federal 
Reserve Board (‘‘FRB’’) will implement the 
new disclosures in a manner that will enable 
creditors to preprint the disclosures on the 
billing statements they send to cardholders. 

Disclosures by federally regulated finan-
cial institutions. Financial institutions that 
are subject to enforcement under TILA by a 
federal agency other than the FTC must pro-
vide a minimum payment warning that will 
vary depending upon whether the institu-
tion’s credit plan typically requires a min-
imum payment that is 4% or less, or more 
than 4%, of the outstanding balance. If the 
institution’s credit plan requires minimum 
payments that are 4% or less of the out-
standing balance, the institution will include 
the following on the front of the monthly 
billing statement. 

‘‘Minimum Payment Warning: Making 
only the minimum payment will increase the 
interest you pay and the time it takes to 
repay your balance. For example, making 
only the typical 2% minimum monthly pay-
ment on a balance of $1,000 at an interest 
rate of 17% would take 88 months to repay 
the balance in full. For an estimate of the 
time it would take to repay your balance, 
making only minimum payments, call this 
toll-free number lll.’’: 

If the financial institution requires a min-
imum payment of more than 4% of the out-
standing balance, the institution would 
make the same minimum payment disclo-
sure with a different repayment example. 
Specifically, in such cases, the institution 
would indicate that ‘‘[m]aking a typical 5% 
minimum monthly payment on a balance of 
$300 at an interest rate of 17% would take 24 
months to repay the balance in full.’’ How-
ever, such an institution may elect to use 
the example applicable to plans requiring 
minimum payments of 4% or less if it choos-
es to do so. 

Federally regulated financial institutions 
also would be required to include in the dis-
closure a toll-free telephone number that the 
institution’s open-end credit accountholders 
may use to obtain information to be pub-
lished by the FRB estimating how long it 
could take to repay a similar outstanding 
balance. The toll-free telephone number may 
be operated individually by the institution, 
jointly with other creditors, or by a third 
party. The toll-free number may connect 
accountholders to an automated device that 
enables accountholders to obtain informa-
tion through use of a touch-tone telephone 
or similar device, so long as accountholders 
without a touch-tone telephone or similar 
device are provided an opportunity to speak 
to an individual. The FRB is charged with 
developing charts or tables showing how long 
it could take to repay various balances, as-
suming the limited number of repayment as-
sumptions specified in the bill. It is intended 
that the FRB, in preparing the charts or ta-
bles, will use the same methodology as that 
used in calculating the 88-month and 24-
month repayment periods set forth in the 
disclosures in new paragraphs (11) (A), (B) 
and (C) of TILA section 127(b). The FRB 
charts or tables would be used for responding 
to accountholders who call the toll-free tele-
phone number. 

A special rule is established for depository 
institutions with total assets not exceeding 

$250 million. Under this special rule, such de-
pository institutions are not required to 
comply with the toll-free number provision 
described above. Instead, such depository in-
stitutions are required to furnish a toll-free 
number which the FRB shall establish and 
maintain itself, or have established and 
maintained by a third party, for a period not 
to exceed 24 months following the effective 
date of this Act. Once the FRB (or third 
party) no longer maintains the toll-free tele-
phone number, depository institutions with 
total assets not exceeding $250 million shall 
continue to be required to furnish a toll-free 
telephone number under this Act. 

Disclosures for creditors subject to FTC 
enforcement under TILA. Creditors subject 
to FTC enforcement under TILA would be re-
quired to include the same minimum pay-
ment disclosure as financial institutions who 
require minimum payments in excess of 4% 
of the outstanding balance. However, instead 
of including a toll-free telephone number op-
erated by the creditor (or third party), those 
subject to FTC enforcement under TILA 
would include a toll-free telephone number 
through which accountholders could contact 
the FTC for an estimate of the time it would 
take to repay the accountholder’s out-
standing balance. In responding to 
accountholder calls made to the toll-free 
number, the FTC will use the same repay-
ment charts or tables developed by the FRB. 

Additional flexibility. In order to provide 
added flexibility in making the new disclo-
sures, new paragraph (11)(D) allows a cred-
itor to use its own repayment example rath-
er than those specified in subparagraphs (A), 
(B) or (C) provided that the creditor’s exam-
ple is based on an interest rate greater than 
17%. 

Exemptions from new disclosure require-
ments. The new section 127(b)(11) does not 
apply to charge card accounts provided that 
the primary purpose of such accounts is to 
require payment of charges in full each 
month. 

Disclosures for creditors providing actual 
number of months to repay balance. Under 
new section 127(b)(11)(J), a creditor is not 
subject to new sections 127(b) (11)(A) or
(B) if the creditor maintains a toll-free num-
ber which provides open-end credit 
accountholders with the actual number of 
months that it will take to repay the 
accountholder’s outstanding balance. In 
order to qualify for the exemption in sub-
paragraph (J), the creditor would simply in-
clude the following statement on each bill-
ing statement as provided in new subpara-
graph (K) (as included in section 1234 of this 
Act):

‘‘Making only the minimum payment will 
increase the interest you pay and the time it 
takes to repay your balance. For more infor-
mation, call this toll-free number: lll.’’ 

The toll-free number may be operated indi-
vidually by the institution, jointly with 
other creditors or by a third party. It is in-
tended that the toll-free number may con-
nect accountholders to an automated device 
that enables them to obtain information 
through the use of a touch-tone telephone or 
similar device, so long as accountholders 
without a touch-tone telephone or similar 
device are provided the opportunity to speak 
with an individual. 

FRB study. In addition, the FRB has the 
authority to conduct a study, if it chooses to 
do so, to determine the types of information 
available to potential borrowers regarding 
factors of notifying potential borrowers for 
credit, repayment requirements, and the 
consequences of default. 

Effective date. New section 127(b)(11) of 
TILA and any regulations promulgated by 
the FRB to implement section 127(b)(11) will 
not take effect until the later of: (A) 18 
months after the date of enactment of this 
Act; or (B) 12 months after the publication of 
final regulations by the FRB. 

Section 1402. Enhanced disclosure for credit ex-
tension secured by a dwelling 

This section adds a new disclosure that 
must be made by creditors who make either 
open-end or closed-end loans to consumers if 
those loans are secured by the consumer’s 
principal dwelling. This section provides 
that, in connection with credit applications 
and credit advertisements for such loans, the 
creditor must disclose to the consumer that 
if the loan exceeds the fair market value of 
the dwelling, the interest on the portion of 
the credit that exceeds the fair market value 
is not tax deductible for federal income tax 
purposes and that the consumer may want to 
consult a tax advisor for further information 
regarding the deductibility of interest and 
charges. This section and any regulations 
issued by the FRB to implement this section 
will not take effect until the later of: (A) 12 
months after the date of enactment of the 
Act; or (B) 12 months after publication of the 
final regulations by the FRB. 

Section 1403. Disclosure related to ‘‘introductory 
rates’’ 

This section mandates new disclosures re-
garding introductory rates on open-end cred-
it card accounts if those rates will be in ef-
fect for less than 1 year (‘‘temporary rates’’). 
This section provides that an application or 
solicitation to open a credit card account 
which is described in section 127(c)(1) of 
TILA must comply with the following re-
quirements if the account offers a temporary 
rate: 

1. Each time the temporary rate appears in 
the written materials, the term ‘‘introduc-
tory’’ must appear clearly and conspicuously 
in immediate proximity to the rate itself. 

2. If the rate that will apply after the tem-
porary rate expires will be a fixed rate, the 
creditor must disclose the time period in 
which the introductory period will expire 
and the annual percentage rate that will 
apply after the end of the introductory pe-
riod. This disclosure must be made clearly 
and conspicuously in a prominent location 
closely proximate to the first listing of the 
temporary rate. This disclosure does not 
apply to any listing of a temporary rate on 
an envelope or other enclosure in which an 
application or solicitation is mailed. 

3. If the annual percentage rate that will 
apply after the expiration of the temporary 
rate will be a variable rate, the creditor 
must disclose the time period in which the 
introductory period will expire and an an-
nual percentage rate that was in effect with-
in 60 days before the date of mailing the ap-
plication or solicitation. Like the fixed-rate 
disclosure, this disclosure must be made 
clearly and conspicuously in a prominent lo-
cation closely proximate to the first listing 
of the temporary rate. This disclosure does 
not apply to any listing of a temporary rate 
on an envelope or other enclosure in which 
an application or solicitation is mailed. 

4. If the temporary rate can be revoked for 
reasons other than the expiration of the in-
troductory period, the creditor must clearly 
and conspicuously disclose on or with the ap-
plication or solicitation a general descrip-
tion of the circumstances that may result in 
the revocation of the temporary rate and ei-
ther the fixed rate that would apply upon the 
revocation of the temporary rate, or in the 
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case of a variable rate program, the rate that 
was in effect within 60 days before the date 
of mailing the application or solicitation. 

Effective date. This section and any regula-
tions promulgated by the FRB to implement 
this section will not take effect until the 
later of: (A) 12 months after the date of en-
actment of this Act; or (B) 12 months after 
the publication of final regulations by the 
FRB. 

Section. 1404. Internet-based credit card solicita-
tions 

This section requires that the existing 
TILA credit card application and solicitation 
disclosures must be made in connection with 
a solicitation to open a credit card account 
via the Internet. It also requires that the 
new introductory rate disclosures required 
under section 1603 of this Act must be made 
in connection with Internet solicitations, as 
applicable. All disclosures required under 
this section must be made in a clear and con-
spicuous manner. The disclosures must be 
readily accessible to consumers in close 
proximity to the solicitation to open a credit 
card account, and updated regularly to re-
flect the current policies, terms, and fee 
amounts applicable to the credit card ac-
count. It is intended that the disclosures can 
be made by allowing a consumer to use a 
‘‘link’’ or similar method to view the disclo-
sures. This section and any regulations pro-
mulgated by the FRB to implement this sec-
tion will not take effect until the later of: 
(A) 12 months after the date of enactment of 
this Act; or (B) 12 months after the publica-
tion of final regulations by the FRB. 

Section 1405. disclosures related to late payment 
deadlines and penalties

This section requires that each monthly 
billing statement sent to credit cardholders 
and other open-end credit borrowers must in-
clude a new disclosure if a late payment fee 
will be imposed on the borrower for failing to 
make the minimum payment by the pay-
ment due date. In such cases, the monthly 
billing statement must clearly and conspicu-
ously state the date that the payment is due 
or, if the card issuer contractually estab-
lishes a different date, the earliest date on 
which (or time period in which) a late pay-
ment fee may be charged and the amount of 
the late payment fee to be imposed if pay-
ment is made after that date (or time pe-
riod). This section and any regulations pro-
mulgated by the FRB to implement this sec-
tion will not take effect until the later of: 
(A) 12 months after the date of enactment of 
this Act; or (B) 12 months after the publica-
tion of final regulations by the FRB. 

Section 1406. Prohibition on certain actions for 
failure to incur finance changes 

This section prohibits a creditor under an 
open-end consumer credit plan from termi-
nating an account of a consumer prior to its 
expiration date (e.g., expiration of the card 
in the case of a credit card account) solely 
because the consumer has not incurred fi-
nance charges on the account. This provision 
makes it clear, however, that the creditor 
may terminate the account if it is inactive 
for three or more consecutive months. New 
section 127(h) of TILA and any regulations 
promulgated by the FRB to implement new 
section 127(h) will not take effect until the 
later of: (a) 12 months after the date of en-
actment of this Act; or (b) 12 months after 
the publication of final regulations by the 
FRB. 

Section 1407. Dual use debit card 

This section permits the FRB to conduct a 
study of existing consumer protections, in-

cluding voluntary industry rules, that limit 
the liability for consumers when a con-
sumer’s ATM card or debit card is used to ac-
cess the consumer’s asset account without 
the consumer’s authorization. 
Section. 1408. Study of bankruptcy impact of 

credit extended to dependent students 
This section directs the FRB to conduct a 

study regarding the impact that the exten-
sion of credit to certain students has on the 
rate of bankruptcy. Specifically, the study 
must examine the bankruptcy impact of ex-
tending credit to consumers who are claimed 
as a dependent by their parents or others for 
federal tax purposes and who are enrolled 
within 1 year of successfully completing all 
required secondary education requirements 
on a full-time basis in post-secondary edu-
cational institutions. The results of the 
study must be reported to Congress within 1 
year after the date of enactment of the Act. 
Section 1409. Clarification of clear and con-

spicuous 
This section directs the Board, in consulta-

tion with other federal banking agencies, the 
National Credit Union Administration and 
the FTC, to promulgate regulations, includ-
ing examples of model disclosures, to provide 
guidance regarding the meaning of ‘‘clear 
and conspicuous’’ as used in sections 
127(b)(11)(A), (B) and (C) and 127(c)(6)(A)(ii) 
and (iii) of TILA as added by this Act. 

TITLE XV—GENERAL EFFECTIVE DATE; 
APPLICATION OF AMENDMENTS 

Section 1501. Effective date; application of 
amendments. 

The amendments made by the Act take ef-
fect 180 days after the date of enactment, ex-
cept as provided elsewhere in the Act. These 
amendments apply only with respect to cases 
commenced after the effective date.

Mr. HATCH. Thank you. We are in 
agreement on what this legislation 
does. 

Mr. DODD. Mr. President, I rise 
today to speak about the Bankruptcy 
Reform Conference Report that is 
being considered by the Senate. Let me 
start by noting that there is strong op-
position to this bill—in its current 
form—by consumer advocacy groups 
such as the National Women’s Law 
Center, the Association for children for 
Enforcement of Support, and the Con-
sumer Federation of America. 

This conference report is an illustra-
tion of what happens when a sound idea 
is submitted to an unsound process. 
The idea of reforming the Bankruptcy 
Code to stop obvious abuses was an 
idea that had broad support. It was a 
bipartisan issue. Regrettably, however, 
this modest and sensible idea—the idea 
that we should close the loopholes that 
a small number of people were using to 
game the system—has been warped 
into legislation that goes far beyond 
its original purposes. 

The process that created this con-
ference report was highly partisan and 
highly unusual. Its provisions were 
drafted by one party meeting in secret, 
with no formal input from members of 
the Democratic Party. Indeed, no for-
mal conference was ever held. Instead, 
at the last minute the majority found 
a stalled Department of State author-
ization bill that was being managed by 

Senators who were sympathetic to 
their version of the bankruptcy bill 
and they performed a legislative bait 
and switch. They deleted every word 
from the Department of State bill and 
then inserted every word of their bank-
ruptcy bill. 

Now the Senate is being asked to 
vote on a so-called Department of 
State authorization bill that contains 
not a word about the Department of 
State. The Department of State bill is 
nothing but an empty vessel into which 
a so-called ‘‘compromise’’ bankruptcy 
bill has been poured. But we have to be 
careful here—the word ‘‘compromise’’ 
doesn’t mean what it used to mean, 
what it normally means in the legisla-
tive process. This isn’t a compromise 
between the two Houses of Congress. 
This isn’t a compromise between the 
two parties. This compromise bill is 
the result of negotiations among like-
minded men and women of the same 
political party. This is a majority-only 
bill. There has been no meaningful 
compromise at all. 

Aside from the procedural problems 
with how this bill has been handled, I 
have deep and serious concerns about 
the substance of this legislation. 

This legislation will unintentionally 
injure honest hard-working Americans 
who have fallen on hard times through 
no fault of their own. The reason that 
we have a Bankruptcy Code is because 
life sometimes deals people a bad hand 
and we believe that it’s important to 
give people a fresh start—an oppor-
tunity to overcome the financial mis-
fortunes that have struck them. This 
principle is so fundamental that the 
Constitution expressly lists the estab-
lishment of uniform bankruptcy laws 
as a congressional responsibility. It 
seems that the Framers understood 
that society is better off if we find an 
orderly way to allow people to pay off 
their debts to the degree possible, and 
then get back on their feet as produc-
tive citizens. Regrettably, that prin-
ciple seems to suffer at the hands of 
this conference report. 

Evidence suggests that the vast ma-
jority of people who file for bankruptcy 
do so because some financial crisis be-
yond their control has plunged them 
into debt that they cannot avoid. Peo-
ple file for bankruptcy because they’ve 
lost their jobs or because a child needs 
medical care that is not covered by in-
surance. 

The evidence shows that abusive fil-
ings are the exception, not the rule. 
The median income of the average 
American family filing for a chapter 7 
bankruptcy is just above $20,000 per 
year, according to the General Ac-
counting Office. The majority of people 
who file for bankruptcy are single 
women who are heads of households, el-
derly people trying to cope with med-
ical costs, again people who have lost 
their jobs, or families whose finances 
have been complicated by divorce. 
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For the most part, we are talking 

about working people or elderly people 
on fixed incomes, who through no fault 
of their own have fallen on hard times 
and need the protection of bankruptcy 
to help put their lives back together. It 
is also worth noting that last year, the 
per capita personal bankruptcy rate 
dropped by more than 9 percent, and 
again this year the bankruptcy rate 
has dropped. 

The impact that this legislation 
would have on single-parent households 
is particularly disturbing to me. Single 
parents have one of the hardest jobs in 
America. Most work all day, cook 
meals, keep house, help their children 
with homework, and schedule doctors’ 
appointments, parent-teacher meet-
ings, and extracurricular activities. 
Life isn’t easy for working single par-
ents and often the financial assistance 
they receive in the form of alimony or 
child support is critical to keeping 
their families from falling into pov-
erty. I believe that the conference re-
port before the Senate would frustrate 
the efforts of single-parent families to 
collect support payments. 

I understand that the proponents of 
this bill believe that they have treated 
single-parent families fairly. But
what I am worried about is the unin-
tended—but perfectly foreseeable—con-
sequences of allowing more debts to 
survive bankruptcy.

For more than 100 years, the Bank-
ruptcy Code has given women and chil-
dren an absolute preference over all 
others who have claims on a debtor’s 
estate. Under the well-established rule, 
if a divorced person files for bank-
ruptcy, the court doesn’t require that 
person’s ex-spouse or children to com-
pete with creditors for the funds need-
ed to pay child support and alimony. 
Instead, alimony and child support are 
taken out of the debtor’s monthly in-
come first and if there is anything left 
over, it is made available to commer-
cial creditors. If there is nothing left 
over, then the commercial or consumer 
debts are discharged and the debtor’s 
only remaining obligation is to the ex-
spouse and children. 

This conference report would change 
the rules. For the first time, it would 
make credit card and other consumer 
debts essentially nondischargable. So, 
while a divorced spouse would still be 
obliged to pay alimony and child sup-
port, his or her other unsecured debts 
would remain intact. 

Proponents of this bill say this does 
no harm to divorced spouses and their 
children because ex-spouses are still at 
the front of the collections line. But 
there is a huge practical difference be-
tween being first in line and being the 
only one in line. Under current law, 
nonsupport debts are often discharged 
and debtors can focus entirely on meet-
ing their obligations to their children 
and ex-spouses. If this conference re-
port becomes law, that will change—

debtors will not be able to focus on 
their children, they will—as a matter 
of law—have to divert limited financial 
resources to pay back consumer credi-
tors. 

I believe that this change will inevi-
tably lead to conflicts between com-
mercial creditors and single parents 
who are owed support and alimony pay-
ments. Sure, they will be first in line, 
but single parents will be competing 
with large creditors. Creditors, I might 
add, who are well-represented by teams 
of lawyers. 

I believe that it is a mistake to make 
single parents compete with teams of 
lawyers for the money they need to 
feed and clothe and educate their chil-
dren. 

I understand the perspective that 
says that all debts should be paid—but 
when debtors simply cannot pay all of 
their debts, then I believe that our 
laws should protect the interests of 
children and families first. Under this 
legislation, a child support payment 
could very well be reduced in order to 
satisfy an unsecured commercial cred-
itor. In my view, that change would 
place the well-being of a child at a dis-
advantage and elevate the status of the 
unsecured creditor. 

Low-income children and families 
will be put at a practical disadvantage 
by this bill and will ultimately suffer 
greater economic deprivation because 
they cannot afford to compete with so-
phisticated creditors. 

Mr. President, Congress should re-
form the Bankruptcy Code, but we need 
to do so in a responsible and effective 
and fair way. In my opinion, this con-
ference report—even though it was 
well-intentioned—has not answered 
this call.

Mr. BIDEN. Mr. President, today we 
reach a point that has been far too long 
in coming: a vote on final passage of 
bankruptcy reform. Just two days ago, 
the Senate voted overwhelmingly—67 
to 31—to end debate on this legislation. 

I expect the same strong endorse-
ment in today’s vote. 

For reasons that we are all aware of, 
it has been a prolonged and com-
plicated process that has brought us to 
this point today. In one of our very 
first votes this year, the Senate passed 
bankruptcy reform legislation by the 
overwhelming margin of 83 to 14. Simi-
lar legislation passed the House last 
year, 313 to 108. I personally believe 
that we should not have waited for leg-
islation that passed both Houses by 
overwhelming margins, many months 
ago, to finally reach the floor of the 
Senate in the last hours of this session. 

For vast, bipartisan majorities of 
both houses, the idea that we need to 
restore some balance to our bank-
ruptcy code is not controversial. 

The legislation before us today does 
indeed tighten current law. It assures 
that those who have the ability to 
pay—but only those with the ability to 

pay—will have to complete at least a 
partial repayment plan. This funda-
mental change will affect probably 
fewer than 10 percent of the people who 
file for bankruptcy, and only those who 
have the demonstrated ability to pay. 

I would bet, that most of our con-
stituents would be surprised to find 
that is not the case today. Today’s 
code makes no clear distinction be-
tween those who have the income to 
pay some of their debts and those 
whose only recourse is to sell off what-
ever assets they have to pay their 
creditors. The bill before us corrects 
that basic flaw. 

I am convinced that flaw has a lot to 
do with the fact that bankruptcy fil-
ings have been at record levels in re-
cent years, in spite of the strongest 
economy we have ever enjoyed. And—
contrary to some of the assertions we 
have heard recently, those filings are 
not going down. After a leveling off, 
following interest rate reductions a 
couple of years ago that made credit 
easier, the latest statistics show a re-
vival in the record wave of bankruptcy 
filings in recent months. The problem 
has not gone away—and the growing 
evidence of a slowing economy means 
we should expect even more filings in 
the coming months. 

The fact is, Mr. President, that we 
have before us legislation that is the 
result of weeks of debate and amend-
ment here on the Senate floor last 
year. Although we could not convene a 
formal conference, further bipartisan 
discussions continued this summer, in-
cluding the direct participation of the 
White House. I ask my colleagues to 
consider how closely the legislation be-
fore us today matches the letter and 
the spirit of the bill that had such 
overwhelming support earlier this 
year. 

I also strongly urge the President to 
reconsider his threat to veto this legis-
lation, that contains many provisions 
that are the product of direct negotia-
tions with his White House. I know 
that important voices in his adminis-
tration continue to support bank-
ruptcy reform, and I hope that he will 
heed their advice. 

We still have a strong safe harbor, to 
protect families below the median in-
come, along with adjustments for addi-
tional expenses that will assure that 
only those with real ability to pay will 
be steered from Chapter Seven to Chap-
ter 13. Senate language, that gives 
judges the discretion to determine 
whether there are special cir-
cumstances that justify those ex-
penses, prevailed over stricter House 
language. 

Beyond that, the Senate-passed safe 
harbor provision has actually been 
strengthened, with additional protec-
tion for those between 100 and 150 per-
cent of the national median income, 
who are largely exempted from the 
means test. 
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Compared to current law, this legis-

lation provides increased protections 
against creditors who try to abuse the 
reaffirmation process. This bill also 
imposes new requirements on credit 
card companies to explain to their cus-
tomers the implications of making 
minimum payments on their bills 
every month. 

And a feature of this legislation that 
I think deserves much more emphasis 
is its historic improvement in the 
treatment of family support pay-
ments—child support and alimony. 
Compared to current law, there are nu-
merous specific new protections for 
those who depend on those payments. 

The improvements are so important 
that they have the endorsement of the 
National Child Support Enforcement 
Association, the National District At-
torneys Association, and the National 
Association of Attorneys General. 

These are the people who are actu-
ally in the businesses of making sure 
that family support payments are 
made. One passage from a letter sent to 
members of the Senate Judiciary Com-
mittee deserves repeating here, Mr. 
President. Referring to the very real 
advantages which this legislation 
would provide to the women and chil-
dren who depend on those support pay-
ments, they say that, and I quote ‘‘de-
feat of this legislation based on vague 
and unarticulated fears’’ would be 
‘‘throwing out the baby with the 
bathwater.’’ 

I think this last line from the letter 
deserves special stress: ‘‘No one who 
has a genuine interest in the collection 
of support should permit such inex-
plicit and speculative fears to supplant 
the specific and considerable advan-
tages which this reform legislation pro-
vides to those in need of support.’’ 

Mr. President, I can think of no 
stronger rebuttal to the arguments we 
have heard recently about the supposed 
effects of this legislation on the women 
and children who depend on alimony 
and child support. 

Finally, Mr. President, I want to 
briefly address two issues that have 
been raised by the President, and by 
opponents of this legislation. I hon-
estly believe that compared to the 
many substantial victories for Senate 
positions, those two issues fall far 
short of justifying a change in the 
overwhelming support bankruptcy re-
form has received in the last two ses-
sions of Congress. 

First, there is the issue of the home-
stead cap. One of the most egregious 
examples of abuse under current law is 
the ability of wealthy individuals, on 
the eve of filing for bankruptcy, to 
shelter income from legitimate credi-
tors by buying an expensive house in 
one of the handful of states that have 
an unlimited homestead exemption in 
bankruptcy. 

It is one of the most egregious 
abuses, Mr. President, but it is actu-

ally pretty rare, involving only a very 
few of the millions of bankruptcies 
that have been filed in recent years. 
Nevertheless, it is an abuse that should 
be eliminated. Senator KOHL and Sen-
ator SESSIONS have been the leaders in 
the Senate on this. They are the reason 
why the Senate included a strong pro-
vision—a ‘‘hard cap’’ of $100,000 on the 
value of a home that could be exempt 
from creditors in bankruptcy. 

That provision is not in the bill be-
fore us today, Mr. President, but the 
worst abuse—the last-minute move to 
shelter assets from creditors—has been 
eliminated. To be eligible for any 
state’s homestead exemption, a bank-
ruptcy filer must have lived in that 
state for the last two years before fil-
ing. If you buy a home within two 
years of filing, your exemption is 
capped at $100,000. That is a huge im-
provement over current law. 

So I say to my colleagues: if you 
want to eliminate the worse abuse of 
the homestead exemption, then you 
will vote for the conference report be-
fore us today. 

That brings us to the last of the 
major issues—one that we have come 
to call the Schumer Amendment, be-
cause of the energy and dedication of 
my friend and colleague from New 
York. 

We all know of the confrontations—
sometimes peaceful, sometimes trag-
ically violent—that have occurred in 
recent years between pro-life and pro-
choice groups over access to family 
planning clinics. Because of the threat 
to the Constitutional rights of the peo-
ple who run those clinics and their pa-
trons, Congress passed, and President 
Clinton signed, the Free Access to Clin-
ic Entrances Act in 1993. That law 
makes it a crime—punishable by fines 
as well as imprisonment—to block ac-
cess to family planning clinics. 

Some of those who have been ar-
rested and prosecuted under that law 
have brazenly announced that they 
plan to file for bankruptcy, to escape 
the consequences of their crimes—spe-
cifically, to avoid paying damages. 
Some of these individuals have in fact 
filed for bankruptcy. 

But in no case—in no case that I am 
aware of, Mr. President, or that the 
Congressional Research Service has 
been able to find—has any individual 
escaped a single dollar’s liability by fil-
ing for bankruptcy. Not a dollar, not a 
dime, not a penny. It hasn’t happened, 
and it won’t happen. The reason is sim-
ple: current bankruptcy already states 
that such settlements—for ‘‘willful and 
malicious’’ conduct—are not discharge-
able in bankruptcy. 

If that were not enough, current case 
law supports a very strong reading of 
that provision of current law. When 
one clinic demonstrator—who violated 
a restraining order—attempted to have 
the settlement against her wiped out in 
bankruptcy, her claim was rejected out 

of hand. The violation of a restraining 
order setting physical limits around a 
clinic has been ruled to be ‘‘wilful and 
malicious’’ under the current code. The 
penalties she was assessed were not dis-
chargeable. 

Mr. President, the Congressional Re-
search Service, as of October 26, con-
ducted an exhaustive, authoritative 
search which, and I quote: ‘‘did not re-
veal any reported decisions where such 
liability was discharged under the U.S. 
Bankruptcy Code.’’ 

So the current bankruptcy statute—
and the most recent case law on this 
point—all say that the Schumer 
Amendment is not needed. That is to 
take nothing away from the hard work 
and dedication of my friend and col-
league on the Judiciary Committee, or 
to minimize the frustration and out-
rage many Americans feel at the an-
nounced attempts to abuse the bank-
ruptcy code. It is simply to say that 
the women who use and who operate 
family planning clinics are not without 
recourse, and not without the full pro-
tection of the law, under the current 
bankruptcy code. 

I repeat, Mr. President: no one has 
escaped liability under the Fair Access 
to Clinics Entrances Act through an 
abuse of the bankruptcy code. No one. 

So, Mr. President, we will vote today 
on a conference report that has a 
strong Senate stamp on it, that con-
tains important victories for Senate 
positions, victories that make the bill 
in some ways fairer and more balanced 
than the version that passed here in 
January by an overwhelming vote. 

While the homestead provision is not 
what I hoped it would be, I will vote for 
closing the worst aspects of the home-
stead loophole in the current code. I 
will not let the best be the enemy of 
the good. 

And I will vote for this conference re-
port confident that family planning 
clinics, and the women who need and 
use them, will continue to enjoy the 
full protection available under current 
law. 

I urge my colleagues to join me. 
Mrs. FEINSTEIN. Mr. President, I 

support bankruptcy reform, and I voted 
in favor of the Senate bankruptcy bill, 
this past February. Simply put, people 
who can afford to repay their debts, 
should repay their debts. 

However, I cannot support the 
version of bankruptcy legislation out-
lined in the Conference Report to H.R. 
2415. The Conference Report has 
dropped key provisions from the Sen-
ate-passed bankruptcy bill, and has 
failed to protect consumers against ir-
responsible creditor practices. Thus, I 
intend to vote ‘‘No’’. 

Let me recount my concerns. 
First, the Conference Report lets 

wealthy individuals continue to pur-
chase multimillion dollar homes that 
are shielded from creditors’ bank-
ruptcy claims. The Senate bill curbed 
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this abuse, voting 76–22 to approve the 
Kohl amendment placing a $100,000 na-
tionwide cap on homestead exemptions. 
The Conference Report replaced the 
Kohl amendment with a two-year own-
ership or residency requirement that 
wealthy debtors can easily sidestep. 
Debtors should not be able to avoid 
their obligations by funneling money 
into extravagant estates. The Con-
ference Report lets this egregious prac-
tice continue. 

Second, I am proud to be an original 
cosponsor of Senator Schumer’s 
amendment to prevent anti-abortion 
extremists from using bankruptcy laws 
to avoid paying civil judgements 
against them. The Senate passed the 
Schumer amendment by an over-
whelming 80–17 vote. It protects a 
woman’s right to choose and the ongo-
ing effectiveness of the Freedom of Ac-
cess to Clinic Entrances, FACE, Act. 
The FACE Act has led to successful 
criminal and civil judgements against 
groups that use intimidation and out-
right violence to prevent people from 
obtaining or providing reproductive 
health services. I am deeply dis-
appointed that the Conference Report 
has omitted this important provision. 

Third, I had hoped that the Con-
ference Report would work to improve 
the limited consumer credit card pro-
tections in the Senate bill. Unfortu-
nately, the Conference Report has gone 
the other way—consumer protections 
have been deleted. For example, the 
Senate passed an amendment by Sen-
ator BYRD that would have required 
any credit card solicitation on the 
Internet to be accompanied by infor-
mation from the Federal Trade Com-
mission, FTC, that gives consumers ad-
vice about selecting and using credit 
cards. The Conference Report dropped 
this provision. 

Additionally, the Conference Report 
deleted an amendment by Senator 
LEVIN that would have made it clear 
that consumers do not owe interest for 
on-time credit card payments. Pres-
ently, many credit card solicitations 
advise consumers that interest is not 
charged on payments made within a 
grace period (such as 25 days). How-
ever, in the fine print, these agree-
ments state that if the entire debt is 
not paid back, the cardholder is liable 
for interest on the full amount 
charged. Say $995 is paid off of a $1,000 
credit debt, most people reasonably as-
sume that they owe interest on just the 
unpaid $5. Not so. The credit card com-
pany will charge consumers interest 
retroactively on the full $1,000. This 
important amendment would have 
brought interest charges in line with 
consumer expectations. 

When analyzing legislation, it is 
often telling to review the opinions of 
those groups with no financial stake in 
the outcome. Overwhelmingly, the non-
partisan experts on bankruptcy—the 
judges, trustees, and academics—have 

expressed serious concerns or opposi-
tion to this bankruptcy bill. These or-
ganizations include the National Bank-
ruptcy Conference, NBC, the National 
Conference of Bankruptcy Judges, 
NCBJ, the National Association of 
Chapter 13 Trustees, NACTT, the Na-
tional Association of Bankruptcy 
Trustees, NABT, and law professors 
from many of our nation’s law schools. 
On October 30, 2000, for example, 91 law 
professors wrote to me that the ‘‘bill is 
deeply flawed,’’ and will not achieve 
balanced reform. The professors state 
that ‘‘. . . the problems with the bank-
ruptcy bill have not been resolved, par-
ticularly those provisions that ad-
versely affect woman and children.’’ 

Congress should also take note that, 
after soaring to record levels in the 
mid-1990s, bankruptcy filings declined 
in recent years. In 1998, bankruptcy fil-
ings totaled 1,442,549. In 1999, bank-
ruptcy filings totaled 1,319,540 cases, a 
decline of almost 10 percent from the 
previous year. 

A final note, Mr. President. When the 
107th Congress convenes, the Senate 
will be evenly divided for the first time 
in over a century. If we are to govern, 
to conduct the nation’s business, we 
have to be able to work across party 
lines. The bankruptcy Conference Re-
port we are considering this afternoon 
is a case study of how not to govern. 
There was no conference; this report 
emerged as the product of negotiations 
held exclusively between House and 
Senate Republicans. Maybe if they had 
consulted with the minority, they 
could have fashioned a bill the minor-
ity could support. But they didn’t. 
They deliberately excluded us. The re-
sult is a Conference Report the Presi-
dent has vowed to veto. 

Bankruptcy reform requires a bal-
anced bill that is fair to both debtors 
and creditors. This bill doesn’t measure 
up. I intend to vote no on passage of 
the Conference Report to H.R. 2415. I 
hope that Congress will revisit bank-
ruptcy reform in the 107th Congress, 
and work in a bipartisan way to ad-
dress known abuses in our bankruptcy 
laws. 

Mr. KERRY. Mr. President, I strong-
ly believe that reform of our bank-
ruptcy laws is necessary. During the 
105th and 106th Congress, I supported 
legislation to reform bankruptcy laws 
and end the abuse of the system. How-
ever, I am unable to support the con-
ference report of the Bankruptcy Re-
form Bill because I believe it is unfair 
and unbalanced, was completed with-
out appropriate consideration by the 
Minority party, and is unfair to many 
working families and single mothers. 
Sponsors of bankruptcy reform have 
justified the legislation by arguing 
that the bill is necessary because we 
are in the midst of a ‘‘bankruptcy cri-
sis.’’ I am among those who believe 
that, too often, bankruptcy is used as 
an economic tool to avoid responsi-

bility for unsound decisions and reck-
less spending. There has been a decline 
in the stigma of filing for bankruptcy, 
and appropriate changes are necessary 
to ensure that bankruptcy is no longer 
considered a lifestyle choice. However, 
I must point out that the current num-
bers show that the bankruptcy rate is 
lower than it was when the bill was 
first introduced. Indeed, if the bank-
ruptcy reform act had been enacted 
into law, the sponsors would undoubt-
edly now be taking credit for this turn-
around in the bankruptcy numbers. 
However, the current decline came 
about without Congressional interven-
tion, demonstrating that to some de-
gree, free-market forces work to cor-
rect any over-use of the bankruptcy 
system. The reason is that lenders and 
credit card companies, in an effort to 
maximize their profits, can and do re-
spond to an unexpected increase in per-
sonal bankruptcies by curtailing new 
lending to consumers who are credit 
risks. However, there are still those 
who will game the system, and we 
should narrowly craft legislation to ad-
dress such abuse. Unfortunately, this 
bill fails to take a balanced approach 
to bankruptcy reform. I had hoped that 
through a legitimate legislative proc-
ess we would arrive at a compromise 
that would have ended the abuses but 
still provided our most vulnerable citi-
zens with adequate protections. This 
bill does just the opposite: It harms 
those who most need bankruptcy pro-
tection and protects those who don’t. 
For instance, the bill’s safe harbor will 
not benefit individuals in most need of 
help. Because the safe harbor is based 
on the combined income of the debtor 
and the debtor’s spouse, many single 
mothers who are separated from their 
husbands and who are not receiving 
child support will not be able to take 
advantage of the safe harbor provision. 
In other words, a single mother who is 
being deprived of needed support from 
a well-off spouse is further harmed by 
this bill, which will deem the full in-
come of that spouse available to pay 
debts for the safe harbor determina-
tion. Moreover, the bill jeopardizes the 
post-bankruptcy collection of child 
support. By creating many new types 
of nondischargeable debts in favor of 
credit card companies, the bill would 
place banks in direct competition with 
single parents trying to collect child 
support after bankruptcy. In addition, 
the bill gives creditors new levers to 
coerce reaffirmations, in which debtors 
must agree to pay back debts that oth-
erwise would have been discharged, so 
that those debts also will compete with 
child support obligations. Finally, the 
claim of the bill’s sponsors that it 
‘‘puts child support first’’ is an exam-
ple of the worst kind of Washington 
cynicism. Although the bill moves 
child support claims from seventh to 
first priority in Chapter 7 cases, the 

VerDate jul 14 2003 14:28 Jan 23, 2005 Jkt 029102 PO 00000 Frm 00067 Fmt 0686 Sfmt 0634 E:\BR00\S07DE0.002 S07DE0



CONGRESSIONAL RECORD—SENATE 26493December 7, 2000
provision is virtually meaningless be-
cause almost no Chapter 7 cases in-
volve any distribution of assets to 
creditors. Few debtors have any assets 
to distribute to priority unsecured 
creditors after secured creditors re-
ceive the value of their collateral. 
Therefore, this change would affect 
fewer than 1 percent of cases. On the 
other hand, the conference report pro-
tects wealthy debtors by allowing them 
to use overly broad homestead exemp-
tions to shield assets from their credi-
tors. The homestead exemption has 
been used by wealthy individuals to 
shelter millions of dollars in expensive 
homes to avoid repaying their credi-
tors. The Conference Report would de-
lete the Senate amendment that pro-
vided a firm homestead cap of $100,000 
and instead allow wealthy debtors to 
retain expensive homes while filing for 
bankruptcy, so long as the debtor 
owned the property for two years be-
fore the bankruptcy filing. Because 
wealthier debtors would have no dif-
ficulty tying up their creditors for a 
relatively short period of time, the 
two-year residency requirement would 
have no real effect on debtors moving 
to states with unlimited homestead 
amounts to take advantage of this 
loophole. The bill changes nothing, as 
long as the well-counseled debtor 
makes his homestead purchase at least 
24 months before filing. But, the 24-
month rule unfairly differentiates be-
tween consumers who are sophisticated 
enough to plan in advance for home-
stead protection and which are not. 

The whole point of bankruptcy re-
form is to create accountability for 
both creditors and debtors. The first 
part of that equation is missing en-
tirely in H.R. 2415. At the same time, 
the bill fails in any way to impose any 
restrictions on these industries with 
regard to the way they provide credit 
to those who can least afford to incur 
a great deal of debt. The bill does not 
require important specific disclosures 
on monthly credit card statements 
that would show the time it will take 
to pay a balance and the cost of the 
credit if only minimum payments are 
made. This type of disclosure was in-
cluded in the legislation passed by the 
Senate in 1998 and should be part of 
any reform bill. The conference report 
also excludes Senate-passed amend-
ments that would have provided credit 
information in electronic credit card 
applications over the Internet and pro-
tections against finance charges being 
imposed on credit card payments made 
within the creditor-provided grace pe-
riod. It also does nothing to discourage 
lenders from further increasing the 
debt of consumers who are already 
overburdened with debt. 

I am also very disappointed that the 
conference report does not include an 
amendment offered by Senator COLLINS 
and myself, which was included in the 
Senate bill, that would make Chapter 

12 of the Bankruptcy Code, which now 
applies to family farmers, applicable 
for fishermen. I believe that this provi-
sion would have made bankruptcy a 
more effective tool to help fishermen 
reorganize effectively and allow them 
to keep fishing while they do so. 

Finally, this bill is the result of a 
conference process that was a sham. In 
October, the House appointed conferees 
for the Bankruptcy Reform Act and 
without holding a conference meeting, 
the Majority filed a conference report 
striking international security legisla-
tion and replacing it with a reference 
to a bankruptcy reform bill introduced 
earlier that same day. This makes a 
mockery of the legislative process and 
demeans the United States Senate. I 
am hopeful that during the 107th Con-
gress, we can develop bipartisan legis-
lation that would encourage responsi-
bility and reduce abuses of the bank-
ruptcy system.

Mrs. MURRAY. Mr. President, I come 
to the floor today to express my dis-
appointment with the Bankruptcy Con-
ference Report. I reluctantly will be 
voting no on the final conference 
agreement because it fails the fairness 
test and because it fails to protect the 
most vulnerable families facing dire fi-
nancial times. 

I have supported bankruptcy reform 
in the past. I continue to support fair 
and balanced reforms to prohibit the 
misuse of the bankruptcy code and to 
prohibit individuals from using the 
code as a shield against honoring their 
financial commitments. We need re-
form because we all pay for the abuses. 
Working families struggling with the 
cost of credit deserve reform. Families 
trying to save to purchase their first 
home cannot afford the added burden 
forced on them due to abuse of our 
bankruptcy laws. 

Unfortunately, the final product pre-
sented to the Senate is unacceptable. 
In an attempt to prevent a fair and 
open debate, this conference report has 
bypassed the normal legislative proc-
ess, and Senators have been denied the 
opportunity to improve the legislation. 
Clearly this conference report has been 
driven by special interests and not the 
interests of working families. It does 
not ensure that mothers and children 
who depend on child support and ali-
mony payments won’t lose out to big 
special interests. It does not require 
any responsible actions by credit card 
companies in educating or informing 
consumers to the cost of debt. 

This conference report is vastly dif-
ferent from the bill that passed the 
Senate in March. I supported that bill. 
The conference report before us, how-
ever, will make it impossible for fami-
lies to seek bankruptcy protection 
when they are hit with overwhelming 
financial problems often caused by 
events beyond their control. In many 
cases, families are forced into bank-
ruptcy due to unexpected medical bills 

caused by a disabling accident or con-
dition. Many women are forced into 
bankruptcy due to the break up of 
their family and their inability to col-
lect court ordered child support. These 
families should not be turned away 
simply because credit card companies 
made reckless decisions in issuing 
credit to individuals unable to manage 
debt or unaware of the costs of man-
aging debt. 

This conference report also elimi-
nates the Schumer Clinic Violence 
Amendment that I cosponsored and 
that I believe must be part of any re-
form bill. We cannot allow those who 
use violence or the threat of violence 
to shield themselves from financial re-
sponsibilities by running to bank-
ruptcy court. Without the Schumer 
amendment, the Bankruptcy Code will 
continue to be subject to exploitation 
by perpetrators of violence against 
women. Protecting access to reproduc-
tive health clinics and providers is not 
an abortion issue, but a women’s 
health and safety issue. 

Violent anti-choice groups provide 
legal assistance to violent protesters 
on how to use the Code to protect their 
assets against possible financial liabil-
ity. Their criminal debts are simply ex-
cused under the current Code. This 
conference report fails to close that 
loophole. The Schumer amendment was 
adopted on an 80 to 17 vote, but the 
final conference agreement simply 
dropped this bipartisan anti-violence 
amendment. 

We know that this conference report 
will be vetoed and has little or no 
chance of becoming law. The decision 
to push this through in a partisan man-
ner has jeopardized bankruptcy reform. 
As a result, working families will suf-
fer. I am hopeful that with the new 
Congress and the need to work in a bi-
partisan manner we will see real bank-
ruptcy reform in the next Congress. I 
will continue to work for reform that 
is balanced, fair and that protects 
women against violence and intimida-
tion. I want reform, but not at the ex-
pense of women or children. 

Mr. President, I hope all of my col-
leagues will honor the mandate we all 
received in the election. The American 
people did not give one party or one 
philosophy a mandate to govern. They 
want a bipartisan Congress that will 
put aside political bickering and spe-
cial interest and work to solve the 
problems facing real people and real 
families. 

Mr. LEVIN. Mr. President, earlier in 
the year, when the Bankruptcy Reform 
bill was before the Senate, I voted in 
favor of the bill. I said at the time that 
‘‘over the course of debate, the Senate 
adopted more than 40 amendments, 
making this a more reasonable ap-
proach to bankruptcy reform.’’ How-
ever, I also said that ‘‘should this legis-
lation come back from conference . . . 
without the modest amendments we 
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adopted in the Senate, I will consider 
opposing the bill at that time.’’ 

The bill before us is one I cannot sup-
port. The negotiators who worked out 
the differences between the Senate and 
House passed versions of the bill, de-
leted or weakened many of the provi-
sions that were key components of the 
Senate-passed bankruptcy reform bill. 
Both of the amendments that I spon-
sored were deleted from the final 
version of the bill. One of those amend-
ments simply required a study to de-
termine if credit card companies use 
residences or zip codes to determine 
credit worthiness. The other amend-
ment I sponsored would have prohib-
ited credit card companies from apply-
ing interest charges on the paid por-
tion of a balance during a so-called 
grace period. 

Another provision that was deleted 
was Senator SCHUMER’s amendment, 
which passed by an enormous margin 
in the Senate. The Schumer Amend-
ment would have ensured that per-
petrators of clinic violence, who in-
curred debt as a result of unlawful 
acts, could not discharge that debt in 
bankruptcy proceedings. 

I am also concerned that the Senate-
passed proposal to curb debtor abuse by 
closing the homestead loophole was 
weakened in conference. The home-
stead loophole permits debtors in cer-
tain states to shield luxurious homes, 
while shedding thousands of dollars of 
debt in bankruptcy. The Senate passed 
an amendment to create a $100,000 na-
tionwide cap on the homestead exemp-
tion, thus closing the loophole. The 
conference report still allows for such 
abuse of the system so long as the ex-
pensive home was purchased two years 
in advance of the bankruptcy filing. 
This provision allows sophisticated 
debtors with the resources to plan 
ahead for bankruptcy to game the sys-
tem. 

Furthermore, I am disappointed with 
the unusual legislative process the ma-
jority used to file this conference re-
port. The bill before us today, H.R. 
2415, was originally introduced as the 
American Embassy Security Act. Last 
August, when the Senate passed this 
legislation and requested a conference 
with the House, it dealt with State De-
partment and international security 
matters. More than a year later, the 
House appointed conferees, stripped the 
international security provisions from 
the bill and replaced them with a 
version of a bankruptcy reform bill. 
That is the wrong way to legislate. 

Mr. President, I believe that bank-
ruptcy reform could have been resolved 
in a fair and bipartisan way. Unfortu-
nately, it was not handled in this way 
and so I cannot lend my support to the 
bill.

Mr. ROBB. Mr. President, throughout 
my career I have been a staunch advo-
cate for fiscal responsibility, believing 
that as a government we should make 

every effort to pay our own way and 
not leave our debts to our children. 
That same principle of fiscal responsi-
bility compelled me to be an early co-
sponsor of the bankruptcy reform bill. 
I believe that, whenever possible, indi-
viduals should take personal responsi-
bility for debts that they incur and pay 
what they owe. 

Under our current bankruptcy sys-
tem, debtors can be absolved of their 
debts even when they may have the 
ability to pay. I support bankruptcy re-
form because I believe that if an indi-
vidual has the ability to repay their 
debts, they should have an obligation 
to do so. The conference report we’re 
considering today adheres to that basic 
principle. 

While I have supported bankruptcy 
reform throughout this Congress, how-
ever, I’m extremely disappointed with 
how we got to this point in the process. 
There has been a lot of talk about the 
need for bipartisanship recently, but 
there is little evidence of bipartisan-
ship in the process used to develop this 
conference report. In fact, that process 
represents the exact opposite of bipar-
tisanship. The minority was locked out 
of the deliberations completely. 

In addition, I’m concerned that im-
portant provisions that I supported and 
which passed overwhelmingly in the 
Senate were dropped in conference, 
specifically the amendment involving 
violence against abortion clinics and 
the amendment involving the home-
stead exemption. I continue to support 
those provisions, but they were not in 
the bill I originally cosponsored. And 
while I had hoped that those provisions 
would be included in the final package, 
the absence of those provisions doesn’t 
diminish the basic proposition con-
tained in the underlying bill which 
caused me to lend my support to the 
measure in the first place. 

Let me conclude by acknowledging 
the help and friendship of many of 
those who have called me or my office 
over the last few days urging me to 
change my position on this legislation. 
Many of the groups and individuals 
who oppose this bill are among those 
with whom I most often find common 
cause and have supported me strongly 
over the years. It is particularly pain-
ful for me not to be able to oblige them 
in this instance. But I made a decision 
in May of last year to cosponsor this 
legislation, and there have been no 
major substantive changes between 
then and now that would compel me to 
change my position. So while I regret 
having to say ‘‘no’’ to so many of my 
friends, I cannot in good conscience 
turn my back on a principle which is so 
fundamental to me—the principle of 
personal responsibility. As a result, I 
will maintain the position I have held 
since this bill was introduced and will 
vote for final passage. 

Mr. HATCH. Mr. President, let me 
begin by saying that H.R. 2415 is one of 

the most important legislative efforts 
to reform the bankruptcy laws in dec-
ades. 

I would like to express my thanks to 
the people who have worked on this 
legislation. First, I want to acknowl-
edge the Majority Leader, who has 
worked diligently to keep this legisla-
tion on its course. Thanks to his com-
mitment to moving this legislation, we 
are in a position to eliminate the 
abuses in the current bankruptcy sys-
tem, while at the same time, enhance 
consumer protections. 

I also want to acknowledge the 
Ranking Member of the Senate Judici-
ary Committee, Senator LEAHY, who 
has worked with me to reach agree-
ment on many of the bill’s provisions. 
In addition, I want to commend my 
colleagues, Senators GRASSLEY and 
TORRICELLI, the Chairman and ranking 
minority member of the Subcommittee 
on Administrative Oversight and the 
Courts, respectively, for their hard 
work in crafting this much needed leg-
islation, and for their unrelenting com-
mitment to making the development 
and passage of this bill a bipartisan 
process. My thanks also goes to Sen-
ator SESSIONS and Senator BIDEN, who 
have shown unwavering dedication to 
accomplishing the important reforms 
in this bill; and the many other mem-
bers of the Senate for their hard work 
and cooperation. 

The compelling need for this reform 
is highlighted by the large number of 
bankruptcy filings we have seen over 
the past several years, which are par-
ticularly troubling because they have 
occurred during a time of relative pros-
perity for our Nation. Mr. President, 
the bankruptcy system was intended to 
provide a ‘‘fresh start’’ for those who 
truly need it. During the process of de-
veloping this legislation, I have re-
mained committed to preserving a 
bankruptcy system that will allow 
those individuals to emerge from se-
vere financial hardship. At the same 
time, I believe that individuals should 
take personal responsibility for their 
debts and repay them if they are able 
to do so. I believe the complete elimi-
nation of debt should be reserved for 
those who truly cannot repay their 
debts, not for those who simply choose 
not to repay. 

This bipartisan legislation, authored 
by Senators GRASSLEY and TORRICELLI, 
is carefully structured to achieve an 
appropriate balance between the rights 
and responsibilities of both debtors and 
creditors. If enacted, it will enable 
those truly in need of a fresh start to 
get one, and at the same time, reform 
current law to prevent the system from 
being abused at the expense of honest, 
hard-working Americans. Mr. Presi-
dent, again I would like to applaud the 
bipartisan efforts of my colleagues who 
have made this a broadly-supported bill 
that removes some of the abuses of the 
current bankruptcy system while en-
hancing consumer protections. 
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I am particularly proud of the great 

strides this legislation makes in im-
proving current law. The legislation in-
cludes my provision to prevent dead-
beat parents from using bankruptcy to 
avoid paying child support. It includes 
my provision to protect educational 
savings accounts that parents and 
grandparents set up for their children 
and grandchildren. And, it includes my 
provision that ensures that the retire-
ment savings of teachers and church 
workers are given the same protection 
in bankruptcy as everyone else. It in-
cludes my provision that prevents vio-
lent criminals and drug traffickers 
from taking advantage of bankruptcy 
at the expense of their victims. Specifi-
cally, when these criminals voluntarily 
file for bankruptcy, my provision pro-
tects victims by allowing them to 
move for dismissal of the bankruptcy 
case. The legislation also includes my 
provision that is designed to curb fraud 
in bankruptcy filings by putting in 
place new procedures and providing 
new resources to enhance enforcement 
of bankruptcy fraud laws. My provision 
requires (1) that bankruptcy courts de-
velop procedures for referring sus-
pected fraud in bankruptcy schedules 
to the FBI and the U.S. Attorney’s Of-
fice for investigation and prosecution 
and (2) that the Attorney General des-
ignate one Assistant U.S. Attorney and 
one FBI agent in each judicial district 
as having primary responsibility for in-
vestigating and prosecuting fraud in 
bankruptcy. 

I would like to take a moment to ac-
knowledge a few people who have 
worked very hard on this legislation. 
On my staff, I particularly would like 
to thank the Committee’s Chief Coun-
sel and Staff Director, Manus Cooney, 
the counsels who worked diligently on 
this measure, Makan Delrahim, Rene 
Augustine and Kyle Sampson, and staff 
assistant Katie Stahl. On Senator 
LEAHY’s Committee staff, I want to 
recognize Minority Chief Counsel 
Bruce Cohen, along with counsel Ed 
Pagano. On the Administrative Over-
sight and the Courts Subcommittee, I 
would like to thank John McMickle 
and Kolan Davis, counsels to Senator 
GRASSLEY, and Jennifer Leach, counsel 
to Senator TORRICELLI, for their tire-
less efforts and input. My thanks also 
goes to Ed Haden and Sean Costello, 
counsels to Senator SESSIONS. I also 
would like to express my gratitude to 
Senate Legislative Counsel, and in par-
ticular I want to recognize Laura 
Ayoud of that office, whose hard work 
made this bill a better product. With-
out the dedication and efforts of these 
loyal public servants, the important re-
forms in this legislation would not 
have been possible. Thank you. 

f 

UNANIMOUS CONSENT 
AGREEMENT—H.J. RES. 127 

Mr. GRASSLEY. Mr. President, I 
have been asked to propound this unan-

imous consent request which, I have 
been told, has been approved on both 
sides. 

I ask unanimous consent that imme-
diately following the vote on the pas-
sage of the bankruptcy legislation, the 
Senate proceed to the consideration of 
H.J. Res. 127, the continuing resolu-
tion. I further ask unanimous consent 
that the resolution be read a third time 
and that the Senate then proceed to a 
vote on passage of the resolution, with 
no intervening action or debate. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

BANKRUPTCY REFORM ACT OF 
2000—CONFERENCE REPORT—Con-
tinued 

The PRESIDING OFFICER. The Sen-
ator from Minnesota. 

Mr. WELLSTONE. Mr. President, 
how much time do I have remaining? 

The PRESIDING OFFICER. The Sen-
ator from Minnesota has 2 minutes re-
maining. 

Mr. WELLSTONE. Mr. President, re-
sponding to my friend from Iowa, the 
President has called Senators and for 
good reason: This is a piece of legisla-
tion that has very little balance. 

I gave the example again of LTV 
workers in the iron range of Minnesota 
which is going to shut down in Feb-
ruary. One month later, there could be 
an illness in a family, a medical bill, 
the worker no longer has a job and can-
not pay the mortgage. 

Under this piece of legislation, what 
would be the income that is calculated? 
Would it be the income of this family 
with the head of the household unem-
ployed? No. Under this bill, in order to 
see whether this family could file 
under chapter 7, you would look over 
the past 6 months and average out the 
income all the months he or she was 
working. But they do not have a job. 

Most of the people file for chapter 7 
because of a major medical bill. It is 50 
percent. Only about 3 percent game 
this system. 

Now we have a piece of legislation 
that does not ask the credit card com-
panies to be accountable, does not do 
anything about their egregious prac-
tices, targets the most vulnerable peo-
ple, and has very little balance. This 
piece of legislation should be defeated. 
That is why the President is opposed to 
it. That is why labor, civil rights, 
women, children, consumer organiza-
tions, all oppose this piece of legisla-
tion. I say to my colleagues, it is too 
harsh. It is without balance. I know 
there is a powerful economic constitu-
ency behind it, but I hope you will vote 
against it. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from New Mexico. 
Mr. DOMENICI. Mr. President, I rise 

to congratulate all the Senators who 
have been working on this issue and, in 

particular, the chairman who is stand-
ing here, Senator GRASSLEY, and has 
been here many times. 

Today, in an extended session, we 
will finally reform the bankruptcy laws 
of America. They are very important 
because credit in America, be it from 
banks, from individual lenders, wher-
ever, is really the heartbeat of what 
makes us tick and permits us to give 
our citizens material means. Without 
credit, things do not work in America. 

Every now and then, we have to fix 
the bankruptcy laws so they work in 
behalf of not only the debtors but the 
creditors of America. That is what we 
are doing here. I think it will pass 
overwhelmingly. 

My thanks to those who have worked 
so hard on it. I cannot claim to be one 
of them. 

Again, Senator CHUCK GRASSLEY has 
great persistence, and this is a tribute 
to him and a good start to his chair-
manship of the Finance Committee. 

I yield the floor. 
Mr. GRASSLEY. I ask for the yeas 

and nays. 
The PRESIDING OFFICER. Is there a 

sufficient second? 
There appears to be a sufficient sec-

ond. 
The hour of 3:45 p.m. having arrived, 

the question is on agreeing to the con-
ference report to accompany H.R. 2415. 
The clerk will call the roll. 

The legislative clerk called the roll.
Mr. FITZGERALD (when his name 

was called). Present. 
Mr. REID. I announce that the Sen-

ator from Louisiana (Ms. LANDRIEU) is 
necessarily absent. 

The PRESIDING OFFICER (Mr. 
CRAPO). Are there any other Senators 
in the Chamber desiring to vote? 

The result was announced—yeas 70, 
nays 28, as follows: 

[Rollcall Vote No. 297 Leg.] 

YEAS—70 

Abraham 
Allard 
Ashcroft 
Bayh 
Bennett 
Biden 
Bingaman 
Bond 
Breaux 
Brownback 
Bryan 
Bunning 
Burns 
Byrd 
Campbell 
Chafee, L. 
Cleland 
Cochran 
Collins 
Conrad 
Craig 
Crapo 
DeWine 
Domenici 

Dorgan 
Enzi 
Frist 
Gorton 
Graham 
Gramm 
Grams 
Grassley 
Gregg 
Hagel 
Hatch 
Helms 
Hollings 
Hutchinson 
Hutchison 
Inhofe 
Jeffords 
Johnson 
Kerrey 
Kyl 
Lincoln 
Lott 
Lugar 
Mack 

McCain 
McConnell 
Miller 
Murkowski 
Nickles 
Robb 
Roberts 
Roth 
Santorum 
Sessions 
Shelby 
Smith (NH) 
Smith (OR) 
Snowe 
Specter 
Stevens 
Thomas 
Thompson 
Thurmond 
Torricelli 
Voinovich 
Warner 

NAYS—28 

Akaka 
Baucus 
Boxer 
Daschle 
Dodd 
Durbin 

Edwards 
Feingold 
Feinstein 
Harkin 
Inouye 
Kennedy 

Kerry 
Kohl 
Lautenberg 
Leahy 
Levin 
Lieberman 
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