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SEC. 504. UNDERGRADUATE TRAINING PROGRAM

FOR EMPLOYEES OF THE NATIONAL IMAGERY

AND MAPPING AGENCY

Section 504 is identical to Section 504 of 

the House bill. The Senate amendment had 

no similar provision. The Senate recedes. 

SEC. 505. PREPARATION AND SUBMITTAL OF RE-

PORTS, REVIEWS, STUDIES, AND PLANS RELAT-

ING TO DEPARTMENT OF DEFENSE INTEL-

LIGENCE ACTIVITIES

Section 505 is identical to Section 311 of 

the Senate amendment. The House bill had 

no similar provision. The House recedes. 

SEC. 506. ENHANCEMENT OF SECURITY

AUTHORITIES OF NATIONAL SECURITY AGENCY

Section 506 authorizes the National Secu-

rity Agency (NSA) security protective offi-

cers to exercise their law enforcement func-

tions 500 feet beyond the confines of NSA fa-

cilities. At present, NSA’s protective juris-

diction does not extend beyond the terri-

torial bounds of its perimeter fences. Addi-

tionally, NSA has to rely on several federal, 

state, and local jurisdictions to respond to 

threats that occur just outside its fence line. 

With so many jurisdictions involved, there is 

a chance that a necessary response could be 

slowed and thus ineffective. In addition, 

under current law (Section 11 of the National 

Security Agency Act of 1959) the Adminis-

trator of General Services, upon the applica-

tion of the Director of NSA, may provide for 

the protection of those facilities that are 

under the control of or use by the National 

Security Agency. The General Services Ad-

ministration has delegated this authority to 

NSA. This amendment to the National Secu-

rity Agency Act would provide NSA with the 

organic authority needed to protect its fa-

cilities and personnel without having to ob-

tain a delegation of authority from the Gen-

eral Services Administration. This section 

parallels authority the Central Intelligence 

Agency currently has in section 15 of the CIA 

Act of 1949 (50 U.S.C. 403o). 
The attacks of September 11, 2001 dem-

onstrated the growing threat of terrorism in 

the United States. The conferees believe the 

NSA’s authority to have a protective detail 

should be clarified and enhanced 500 feet be-

yond the confines of NSA’s facilities, but 

were sensitive to the public’s reaction to an 

unlimited grant of law enforcement jurisdic-

tion outside NSA’s borders. Therefore, the 

exercise of this new authority is expressly 

limited to only those circumstances where 

NSA security protective officers can identify 

specific and articulable facts giving them 

reason to believe that the exercise of this au-

thority is necessary to protect against phys-

ical damage or injury to NSA installations, 

property, or employees. This provision also 

expressly states that the rules and regula-

tions prescribed by the Director of the NSA 

for agency property and installations do not 

extend into the 500 foot area established by 

this provision. Thus, there will be no restric-

tions, for example, on the taking of photo-

graphs within the 500 foot zone. 
The conferees do not envision a general 

grant of police authority in the 500 foot zone, 

but do envision NSA security protective offi-

cers functioning as federal police, for limited 

purposes, within the 500 foot zone with all at-

tendant authorities, capabilities, immuni-

ties, and liabilities. The conferees expect the 

Director of NSA to coordinate and establish 

Memoranda of Understanding with all fed-

eral, state, or local law enforcement agen-

cies with which NSA will exercise concurrent 

jurisdiction in the 500 foot zones. The Direc-

tor of NSA shall submit such Memoranda of 

Understanding to the Select Committee on 

Intelligence and the Armed Services Com-

mittee of the Senate and the Permanent Se-

lect Committee on Intelligence and the 

Armed Services Committee of the House of 

Representatives. The Director of NSA is also 

expected to develop a training plan to famil-

iarize the Agency’s security protective offi-

cers with their new authorities and respon-

sibilities. The Director of NSA shall submit 

such plan to the Select Committee on Intel-

ligence and the Armed Services Committee 

of the Senate and the Permanent Select 

Committee on Intelligence and the Armed 

Services Committee of the House of Rep-

resentatives not later than 30 days after the 

enactment of this provision. 

Section 506 also includes a reporting re-

quirement so that the intelligence commit-

tees may closely scrutinize the exercise of 

this new authority. 

Items Not Included 

Section 306 of the House bill contained a 

provision establishing, with respect to the 

terrorist attacks of September 11, 2001, a fed-

eral commission on the national security 

readiness of the United States. The Senate 

bill had no similar provision. The House re-

cedes.

From the Permanent Select Committee on 

Intelligence, for consideration of the House 

bill and the Senate amendment, and modi-

fications committed to conference: 

PORTER J. GOSS,

DOUGLAS BEREUTER,

MICHAEL N. CASTLE,

SHERWOOD BOEHLERT,

JIM GIBBONS,

RAY LAHOOD,

DUKE CUNNINGHAM,

PETE HOEKSTRA,

RICHARD BURR,

SAXBY CHAMBLISS,

NANCY PELOSI,

SANFORD BISHOP,

JANE HARMAN,

GARY CONDIT,

TIM ROEMER,

ALCEE L. HASTINGS,

LEONARD L. BOSWELL,

COLLIN C. PETERSON,

Managers on the Part of the House. 

f 

LEAVE OF ABSENCE 

By unanimous consent, leave of ab-

sence was granted to: 

Mr. MCNULTY (at the request of Mr. 

GEPHARDT) for today after 4:30 p.m. on 

account of personal business. 

Mr. GREEN of Texas (at the request of 

Mr. GEPHARDT) for today after 5:00 p.m. 

on account of personal business. 

Mrs. MORELLA (at the request of Mr. 

ARMEY) for today until 12:00 noon on 

account of attending a funeral. 

f 

SPECIAL ORDERS GRANTED 

By unanimous consent, permission to 

address the House, following the legis-

lative program and any special orders 

heretofore entered, was granted to: 

(The following Members (at the re-

quest of Ms. JACKSON-LEE of Texas) to 

revise and extend their remarks and in-

clude extraneous material:) 

Mr. DAVIS of Illinois, for 5 minutes, 

today.

Mr. FILNER, for 5 minutes, today. 

Mr. SHOWS, for 5 minutes, today. 

Mr. UNDERWOOD, for 5 minutes, today. 

Mr. HINOJOSA, for 5 minutes, today. 

Mr. SANDERS, for 5 minutes, today. 

Ms. SANCHEZ, for 5 minutes, today. 

Mr. CONYERS, for 5 minutes, today. 

Ms. BROWN of Florida, for 5 minutes, 

today.

Ms. JACKSON-LEE of Texas, for 5 min-

utes, today. 

Mrs. CLAYTON, for 5 minutes, today. 

Mrs. MINK of Hawaii, for 5 minutes, 

today.

f 

ENROLLED JOINT RESOLUTION 

SIGNED

Mr. Trandahl, Clerk of the House, re-

ported and found truly enrolled a joint 

resolution of the House of the following 

title, which was thereupon signed by 

the Speaker: 

H.J. Res. 76. Joint resolution making fur-

ther continuing appropriations for the fiscal 

year 2002, and for other purposes. 

f 

ADJOURNMENT

Ms. JACKSON-LEE of Texas. Mr. 

Speaker, I move that the House do now 

adjourn.

The motion was agreed to; accord-

ingly (at 6 o’clock and 15 minutes 

p.m.), under its previous order, the 

House adjourned until Monday, Decem-

ber 10, 2001, at 2 p.m. 

f 

NOTICE OF PROPOSED 

RULEMAKING

U.S. CONGRESS,

OFFICE OF COMPLIANCE,

Washington, DC, November 13, 2001. 

Hon. J. DENNIS HASTERT,

Speaker of the House, House of Representatives, 

Washington, DC. 

DEAR MR. SPEAKER: Pursuant to section 

4(c)(4) of the Veterans Employment Opportu-

nities Act of 1998 (‘‘VEOA’’) (2 U.S.C. 

§ 1316a(4)) and section 304(b) of the Congres-

sional Accountability Act of 1995 (2 U.S.C. 

§ 1384(b)), I am submitting on behalf of the 

Office of Compliance, U.S. Congress, this no-

tice of proposed rulemaking for publication 

in the Congressional Record. This notice 

seeks comment on substantive regulations 

being proposed to implement section 4(c) of 

VEOA, which affords to covered employees of 

the legislative branch the rights and protec-

tions of selected provisions of veterans’ pref-

erence law. 

Very truly yours, 

SUSAN S. ROBFOGEL,

Chair of the Board. 

OFFICE OF COMPLIANCE

The Veterans Employment Opportunities 

Act of 1998: Extension of Rights and Protec-

tions Relating to Veterans’ Preference Under 

Title 5, United States Code, to Covered Em-

ployees of the Legislative Branch 

NOTICE OF PROPOSED RULEMAKING

Summary: The Board of Directors of the Of-

fice of Compliance (‘‘Board’’) is publishing 

proposed regulations to implement section 

4(c)(4) of the Veterans Employment Opportu-

nities Act of 1998 (‘‘VEOA’’), Pub. L. 105–339, 

112 Stat. 3186, codified at 2 USC §1316a, as ap-

plied to covered employees of the House of 
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1 Pub. L. 105–339, 112 Stat. 3186 (Oct. 31, 1998). 
2 Sen. Rept. 105–340, 105 Cong., 2d Sess. at 19 (Sept. 

21, 1998). 
3 Act of June 27, 1944, ch. 287, 58 Stat. 387, amended 

and codified in various provisions of Title 5, USC. 

4 Compare Notice of Proposed Rulemaking [Fair 

Labor Standards Act regulations under Congres-

sional Accountability Act], 141 CONG. REC. S17603, 

S17604 (Daily Ed. Nov. 28, 1995)(in proposing the sub-

stantive regulations of the FLSA, 29 USC § 201 et

seq., the Board cited section 225(f)(1) of the CAA as 

requiring the application of the FLSA definition of 

‘‘wages’’ in 29 USC § 203(m). 

Representatives, the Senate, and certain 
Congressional instrumentalities. 

The VEOA applies to the legislative branch 
the rights and protections pertaining to vet-
erans’ preference established under section 
2108, sections 3309 through 3312, and sub-
chapter I of chapter 35, of title 5, United 
States Code (‘‘USC’’). 

This Notice proposes that identical regula-
tions be adopted for the Senate, the House of 
Representatives, and the six Congressional 
instrumentalities and for their covered em-
ployees. Accordingly: 

(1) Senate. It is proposed that regulations 
as described in this Notice be included in the 
body of regulations that shall apply to the 
Senate and employees of the Senate, and this 
proposal regarding the Senate and its em-
ployees is recommended by the Office of 
Compliance’s Deputy Executive Director for 
the Senate. 

(2) House of Representatives. It is further 
proposed that regulations as described in 
this Notice be included in the body of regula-
tions that shall apply to the House of Rep-
resentatives and employees of the House of 
Representatives, and this proposal regarding 
the House of Representatives and its employ-
ees is recommended by the Office of Compli-
ance’s Deputy Executive Director for the 
House of Representatives. 

(3) Certain Congressional instrumentalities. It 
is further proposed that regulations as de-
scribed in this Notice be included in the body 
of regulations that shall apply to the Capitol 

Guide Service, the Capitol Police, the Con-

gressional Budget Office, the Office of the 

Architect of the Capitol, the Office of the At-

tending Physician, and the Office of Compli-

ance, and their employees; and this proposal 

regarding these six Congressional instrumen-

talities is recommended by the Office of 

Compliance’s Executive Director. 
Dates: Interested parties may submit com-

ments within 30 days after the date of publi-

cation of this Notice of Proposed Rule-

making in the Congressional Record. 
Addresses: Submit written comments (an 

original and 10 copies) to the Chair of the 

Board of Directors, Office of Compliance, 

Room LA 200, John Adams Building, 110 Sec-

ond Street, S.E., Washington, DC 20540–1999. 

Those wishing to receive notification of re-

ceipt of comments are requested to include a 

self-addressed, stamped post card. Comments 

may also be transmitted by facsimile ma-

chine to (202) 426–1913. This is not a toll-free 

call. Copies of comments submitted by the 

public will be available for review at the Law 

Library Reading Room, Room LM–201, Law 

Library of Congress, James Madison Memo-

rial Building, Washington, DC, Monday 

through Friday, between the hours of 9:30 

a.m. and 4:00 p.m. 
For Further Information Contact: Executive

Director, Office of Compliance at (202) 724– 

9250. This notice is also available in the fol-

lowing formats: large print, Braille, audio-

tape, and electronic file on computer disk. 

Requests for this notice in an alternative 

format should be made to the Director, Cen-

tral Operations Department, Office of the 

Senate Sergeant at Arms, (202) 224–2705. 
Supplementary Information: 

Background

The Veterans Employment Opportunities 

Act of 1998 1 ‘‘strengthen[s] and broadens’’ 2

the rights and remedies available to military 

veterans who are entitled, under the Vet-

erans’ Preference Act of 1944 3 (and its 

amendments), to preferred consideration in 

appointment to the Federal civil service of 

the executive branch and in retention during 

reductions in force (‘‘RIFs’’). In addition, 

and most relevant to this NPR, VEOA af-

fords to ‘‘covered employees’’ of the legisla-

tive branch (as defined by section 101 of the 

Congressional Accountability Act (‘‘CAA’’) (2 

USC §1301)) the rights and protections of se-

lected provisions of veterans’ preference law. 

VEOA §4(c)(2). The selected statutory sec-

tions made applicable to such legislative 

branch employees by VEOA may be summa-

rized as follows. 

A definitional section prescribes the cat-

egories of military veterans who are entitled 

to preference (‘‘preference eligible’’). 5 USC 

§2108. Generally, a veteran must be disabled 

or have served on active duty in the Armed 

Forces during certain specified time periods 

or in specified military campaigns to be enti-

tled to preference. In addition, certain fam-

ily members (mainly spouses, widow[er]s, 

and mothers) of preference eligible veterans 

are entitled to the same rights and protec-

tions.

In the appointment process, a preference 

eligible individual who is tested or otherwise 

numerically evaluated for a position in the 

competitive service is entitled to have either 

5 or 10 points added to his/her score, depend-

ing on his or her military service, or dis-

abling condition. 5 USC §3309. Where experi-

ence is a qualifying element for a job in the 

competitive service, a preference eligible in-

dividual is entitled to credit for having rel-

evant experience in the military or in var-

ious civic activities. 5 USC §3311. Where 

physical requirements (age, height, weight) 

are a qualifying element for a position in the 

competitive service, preference eligible indi-

viduals (including those who are disabled) 

may obtain a waiver of such requirements in 

certain circumstances. 5 USC § 3312. For cer-

tain positions in the competitive service 

(guards, elevator operators, messengers, 

custodians), only preference eligible individ-

uals can be considered for hiring so long as 

such individuals are available. 5 USC § 3310. 

Finally, in prescribing retention rights 

during RIFs for positions in both the com-

petitive and in the excepted service, the sec-

tions in subchapter I of chapter 35 of Title 5, 

USC, with a slightly modified definition of 

‘‘preference eligible,’’ require that employ-

ing agencies give ‘‘due effect’’ to the fol-

lowing factors: (a) employment tenure (i.e., 

type of appointment); (b) veterans’ pref-

erence; (c) length of service; and, (d) per-

formance ratings. 5 USC §§ 3501, 3502. Such 

considerations also apply where RIFs occur 

in connection with a transfer of agency func-

tions from one agency to another. 5 USC 

§ 3503. In addition, where physical require-

ments (age, height, weight) are a qualifying 

element for retention, preference eligible in-

dividuals (including those who are disabled) 

may obtain a waiver of such requirements in 

certain circumstances. 5 USC § 3504. 

On February 28, 2000, and March 9, 2000, an 

Advanced Notice of Proposed Rulemaking 

(‘‘ANPR’’) was published in the Congres-

sional Record (144 Cong. Rec. S862 (daily ed., 

Feb. 28, 2000), H916 (daily ed., Mar. 9, 2000)). 

The ANPR identified a number of interpreta-

tive issues on which the Board sought public 

comment in order to assist it in proposing 

the substantive regulations mandated under 

section 4(c)(4) of VEOA. The Board had 

sought to obtain an array of information re-

garding the employment policies and prac-

tices in the various employing offices af-

fected by VEOA. In addition, the Board 

sought to gain any relevant information that 

might aid the Board in interpreting VEOA. 

In response to the ANPR, the Board received 

two written comments, one of which was 

from a local unit of a labor organization and 

the other of which was from the national of-

fice of the same labor organization. Both 

comments focused on the issue of whether 

the term guard in section 3310 of 5 USC, ap-

plied by VEOA, should be interpreted to in-

cluded officers and other employees of the 

U.S. Capitol Police. The Board received no 

further public input to assist it in resolving 

the other issues outlined in the ANPR. 

Therefore, the Board upon its own further re-

search and study has decided to propose sub-

stantive regulations implementing the rel-

evant portions of VEOA. What follows is a 

discussion of how the Board, tentatively at 

least, proposes to address the thirteen inter-

pretative issues identified in the ANPR. 

Discussion of interpretative issues 

Interpretation of term ‘‘competitive service’’ 

and ‘‘excepted service’’ as applied to the legisla-

tive branch [Issues (1)–(7)]. 

The ANPR observed that VEOA confers 

upon covered employees the statutory rights 

and protections of veterans’ preference in ap-

pointments to the ‘‘competitive service.’’ 

The ANPR also explained that veterans’’ 

preference rights in the context of a reduc-

tion in force, as provided in the application 

of subchapter I of chapter 35 of title 5, USC 

and under VEO, are, with one exception, ap-

plicable to both the competitive service and 

to the excepted service. Moreover, OPM’s im-

plementing regulations regarding reductions 

in force, set forth in 5 CFR part 351, are 

couched in terms that assume application to 

the ‘‘competitive service’’ and the ‘‘excepted 

service.’’ Thus the definitions of these two 

terms, as applied to the legislative branch by 

virtue of VEOA, are central to a determina-

tion of the substantive veterans’ preference 

rights which now apply to covered employ-

ees.

The Board received no written comments 

in response to a series of questions exploring 

how to interpret these statutory categories 

of Federal service. In the absence of illu-

minating comment or contrary definitions in 

VEOA, the Board believes that it must define 

these terms in accordance with their mean-

ing under derivative sections of title 5, USC, 

made applicable by VEOA. This conclusion is 

supported by a directive in VEOA to issue 

regulations that are consistent with section 

225 of the CAA (2 USC § 1361), one of whose 

subsections embraces a rule of construction 

that ‘‘definitions and exemptions in the laws 

made applicable by this [Congressional Ac-

countability] Act shall apply under this 

[Congressional Accountability] Act.’’ This 

section enables the Board to flesh out the 

meaning and scope of the various federal em-

ployment laws made applicable under the 

CAA by referring to their respective defini-

tions and exemptions even though they are 

not expressly cited in the CAA.4

Section 2102 of Title 5 USC, as applied 

under VEOA, presents a three-fold definition 

of the term ‘‘competitive service’’: First, the 

competitive service consists of ‘‘all civil 

service positions in the executive branch,’’

with exceptions for (a) positions specifically 

excepted from the competitive service by 
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5 These generally are high-level, managerial posi-

tions in the executive department whose appoint-

ment does not require Senate confirmation. See 5

USC § 3123 (a)(2), which defines the term ‘‘Senior Ex-

ecutive Service position.’’ 
6 The definition of ‘‘covered employee’’ under sec-

tion VEO § 4(c)(1) has the same meaning as the term 

under section 101 of the CAA, 2 USC § 1302, which in-

cludes any employee of the House of Representa-

tives, the Senate, the Capitol Guide Service, the 

Capitol Police, the Congressional Budget Office, the 

Office of the Architect of the Capitol, the Office of 

the Attending Physician, the Office of Compliance, 

or the Office of Technology Assessment. Under VEO 

§ 4(c)(5), the following employees are excluded from 

the term ‘‘covered employee’’: (A) presidential ap-

pointees confirmed by the Senate, (B) employees ap-

pointed by a Member of Congress or by a committee 

or subcommittee of either House of Congress, and 

(C) employees holding positions the duties of which 

are equivalent to those in Senior Executive Service. 
7 In the ANPR the Board had initially suggested 

that no ‘‘covered employees’’, as defined by VEOA, 

fall within the meaning of ‘‘excepted service.’’ Upon 

further review of the governing statutes, the Board 

herein submits that many ‘‘covered employees’’ 

within the legislative branch are encompassed by 

the term ‘‘excepted service’’ as discussed above. The 

definition of ‘‘covered employee’’ under section VEO 

§ 4(c)(1) has the same meaning as the term under sec-

tion 101 of the CAA, 2 USC § 1302, which includes any 

employee of the House of Representatives, the Sen-

ate, the Capitol Guide Service, the Capitol Police, 

the Congressional Budget Office, the Office of the 

Architect of the Capitol, the Office of the Attending 

Physician, the Office of Compliance, or the Office of 

Technology Assessment. Under VEO § 4(c)(5), the fol-

lowing employees are excluded from the term ‘‘cov-

ered employee’’: (A) presidential appointees con-

firmed by the Senate, (B) employees appointed by a 

Member of Congress or by a committee or sub-

committee of either House of Congress, and (C) em-

ployees holding positions the duties of which are 

equivalent to those in Senior Executive Service. 

Consistent with the definition at section 2103 of title 

5, USC, any covered employee within the legislative 

branch who holds a civil service position which is 

not in the Senior Executive Service and which is not 

in the competitive service is encompassed within 

the definition of ‘‘excepted service.’’ The regulations 

which the Board here proposes reflect this interpre-

tation of the governing statutes. 
8 The Board proposes the potential application of 

the substantive regulations regarding veterans’ pref-

erence in the appointment process insofar as the Of-

fice of the Architect of the Capital, pursuant to the 

Architect of the Capital Human Resources Act, has 

established a personnel management system with 

features analogous to the ‘‘competitive service’’ as 

defined in § 2102(a)(2) of Title 5, USC. See Section 

1.106 infra.
9 See also 5 CFR § 5.1, issued by the President, 

which states that the ‘‘Director, Office of Personnel 

Management, shall promulgate and enforce regula-

tions necessary to carry out the provisions of the 

Civil Service Act and the Veterans’ Preference Act, 

as reenacted in Title 5, United States Code, the Civil 

Services Rules, and all other statutes and Executive 

orders imposing responsibilities on the Office.’’ 
10 The following summary explains in part the role 

of the OPM in the appointment of employees to 

competitive service positions in executive branch 

agencies:

‘‘An employee typically becomes a member of the 

‘‘competitive service’’ by taking an examination ad-

ministered by the Office of Personnel Management 

(‘‘OPM’’). See 5 U.S.C. § 3304 (1976 & Supp. V 1981). An 

applicant who meets the minimum requirements for 

entrance to an examination, and who receives a rat-

ing of 70 or more on the examination, is known as an 

‘‘eligible.’’ 5 C.F.R. §§ 210.102(b)(5), 337.101(a) (1983). 

OPM is required to enter on a civil service ‘‘reg-

ister’’ the names of all eligibles in accordance with 

their numerical rankings. 5 C.F.R. § 332.401 (1983). 

‘‘An agency seeking to hire an employee must sub-

mit a request to OPM for a ‘‘certificate’’ of eligibles. 

When OPM receives a request for certification of eli-

gibles, it prepares a certificate by selecting names 

from the head of the appropriate register. This cer-

tificate consists of a sufficient number of names to 

permit the agency to consider three eligibles for 

each vacancy, 5 C.F.R. § 332.402 (1983), the so-called 

‘‘rule-of-three.’’ A hiring official from the agency, 

known as the ‘‘appointing officer,’’ 5 C.F.R. 

§ 210.102(b)(1) (1983), is obliged to fill each vacancy 

‘‘with sole regard to merit and fitness’’ from the 

three eligibles ranking highest on the certificate 

who are available for appointment. 5 C.F.R. § 332.404 

(1983).’’ Hondros v. Unites States Civil Service Commis-

sion, 720 F.2d 278, 280–82 (3d Cir. 1983) (footnotes 

omitted).
11 See, e.g., 5 CFR §§330.401 (OPM’s role in competi-

tive examination in restricted positions), 330.403 

(OPM’s role in filling restricted positions by non-

competitive action of a nonpreference eligible), 

332.401 (OPM’s responsibility to maintain registers 

of eligibles), 337.101 (OPM’s role in rating appli-

cants).
12 Compare Notice of Proposed Rulemaking [Fair 

Labor Standards Act regulations under Congres-

sional Accountability Act], 141 Cong. Rec. S17603, 

Continued

statute , (b) positions requiring Senate con-

firmation, and (c) positions in the Senior Ex-

ecutive Service.5 5 USC § 2102(a)(1)(A)–(C) 

(emphasis added). Second, the competitive 

service includes ‘‘civil positions not in the 

executive branch which are specifically in-

cluded in the competitive service by stat-

ute.’’ 5 USC § 2102(a)(2). Third, the competi-

tive service encompasses those ‘‘positions in 

the government of the District of Columbia 

which are specifically included in the com-

petitive service by statute.’’ 5 USC 

§ 2102(a)(3). 
Section 2103 of Title 5 further defines the 

‘‘excepted service’’ to include all ‘‘civil serv-

ice positions which are not in the competi-

tive or the Senior Executive Service.’’ 5 

U.S.C. § 2103. And section 2101 of that Title 

defines the ‘‘civil service’’ to include ‘‘all ap-

pointive positions in the executive, judicial, 

and legislative branches of the Government 

of the United States, except positions in the 

uniformed services.’’ 5 U.S.C. § 2101(1). 
As applied under VEOA, it would seem that 

section 225 requires the Board to issue regu-

lations that take into account the defini-

tions (and exemptions) accompanying the 

civil service laws from which the rights and 

protections of veterans’ preference are de-

rived. Accordingly, the Notice proposes a 

section, in the form of a proviso, requiring 

that the terms ‘‘competitive service’’ and 

‘‘excepted service’’ in the proposed regula-

tions be defined in reference to their statu-

tory meaning in Title 5, USC. Where an ap-

plied regulation refers to the ‘‘competitive 

service,’’ such term shall have the meaning 

as provided in 5 USC § 2102(a)(2). Where an ap-

plied regulation refers to the ‘‘exempted 

service,’’ such term shall have the meaning 

as provided in 5 USC § 2103. Consistent with 

the definition under section 2103, it is the po-

sition of the Board that all ‘‘covered employ-

ees’’ 6 holding civil service positions in the 

legislative branch are within the definition 

of excepted service, unless otherwise des-

ignated by statute as being competitive serv-

ice or Senior Executive Service positions.7

The Board recognizes that the adoption of 

these definitions, consistent with the man-

date of section 225, yields an unusual result 

in that no ‘‘covered employee’’ in the legisla-

tive branch currently satisfies the definition 

of ‘‘competitive service.’’ Moreover, as the 

substantive protections of veterans’ pref-

erence in legislative branch appointment 

apply only to ‘‘competitive service’’ posi-

tions, the regulations which the Board pro-

poses regarding preference in appointment 

would with one noted exception, currently 

apply to no one.8 However, should Congress, 

by statute, hereinafter designate any civil 

service positions in the legislative branch as 

‘‘competitive service’’ positions, then con-

sistent with the second definition of section 

2102(a)(2) and the parallel regulation pro-

posed herein, the substantive regulations re-

garding veterans’ preference in appointment 

would apply. 
Authority of Board to exercise powers and re-

sponsibilities similar to that of OPM in exe-

cuting, administering, and enforcing the federal 

service system [Issues (8)–(10)]. 
The ANPR contrasted the regulatory au-

thority vested in OPM and in the Board of 

Directors of the Office of Compliance with 

respect to personnel management matters. 

Congress has established OPM as an inde-

pendent agency in the executive branch and 

authorized it to exercise broad powers ad-

ministering the civil service laws. See 5 

U.S.C. §§ 1101, 1103–04, 1301–04.9 It has a num-

ber of significant responsibilities, including 

the promulgating of rules and regulations 

that implement the various civil service 

laws and the classifying of positions in the 

executive branch for purposes of appoint-

ment, pay, and promotion. In addition, OPM 

exercises broad administrative powers over 

the competitive service, including the au-

thority to develop and conduct examinations 

for the appointment of applicants into the 

competitive service and the authority to ad-

minister rules exempting positions from the 

competitive service.10

The ANPR concluded that VEOA does not 

vest the Board of Directors with authority 

comparable to that of OPM to execute, ad-

minister, and enforce a civil service system 

within the legislative branch. This is most 

clearly evident from the fact that VEOA did 

not make applicable to the Board the powers 

and responsibilities exercised by OPM under 

5 U.S.C. §§1103–04, 1301–04, among other sec-

tions.

Insofar as the Board’s authority under 

VEOA is not coextensive with that of OPM, 

the ANPR identified two legal implications. 

First, the Board’s power to promulgate vet-

erans’ preference regulations that are the 

‘‘same as’’ those of OPM may be cir-

cumscribed to some degree. To illustrate, if 

OPM has promulgated a regulation under the 

combined authority of two statutory sec-

tions, A and B, but the Board is given au-

thority only under section A, any cor-

responding regulation proposed by the Board 

must be tailored to reflect only the standard, 

directive, or power of section A. Thus, some 

regulations of OPM may have to be adopted 

with modifications to reflect their narrower 

statutory basis. Other OPM regulations may 

not be adopted at all simply because the 

Board does not have the underlying statu-

tory authority. 

The second implication identified by the 

ANPR was that where the veterans’ pref-

erence regulations contemplate a role by 

OPM,11 the Board of Directors might not be 

empowered to exercise a comparable admin-

istrative role with respect to personnel mat-

ters in the legislative branch. 

The Board received no written comments 

addressing these issues. Upon further study 

and reflection, the Board has concluded that 

the if the provisions of VEOA are to be given 

their plain meaning, the Board must propose 

only those OPM regulations, modified as 

necessary, that can be linked to those statu-

tory sections whose rights and protections 

have been made applicable to covered em-

ployees in the legislative branch. The Board 

further concludes that VEOA does not vest 

the Board of Directors of the Office of Com-

pliance with the broad-ranging authority to 

execute, administer, and enforce a civil serv-

ice system in the legislative branch.12 Ac-

cordingly, in certain of the proposed regula-

tions the references to OPM have been de-

leted. To the extent that the executive 
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S17604 (Daily Ed. Nov. 28, 1995)(explaining that be-

cause the CAA did not incorporate the notice post-

ing and recordkeeping requirements of section 11 of 

the FLSA, 29 USC §211, the Board determined that it 

may not impose by substantive regulations such re-

quirements on employing offices). 

13 ‘‘The ‘competitive service’ consists of—. . .‘‘(2) 

civil service positions not in the executive branch 

which are specifically included in the competitive 

service by statute;’’ 
14 N. Singer, Statutes and Statutory Construction 

§ 51.02, at 176–178 (6th ed. 2000). See, e.g., United States 

v. Stewart, 311 U.S. 60 (1940) (‘‘It is clear that ‘all acts 

in pari materia are to be taken together, as if they 

were one law.’ ’’). 
15 CF. United States v. Jefferson Electric Mfg. Co., 291

U.S. 386, 396 (1934) (‘‘As a general rule, where the leg-

islation dealing with a particular subject consists of 

a system of related general provisions indicative of 

branch regulations directed OPM to exercise 

certain responsibilities, including setting of 

standards, exercising review of agency deter-

minations, and engaging in oversight, those 

duties have been eliminated in the proposed 

regulations.
Interpretation of provision restricting certain 

positions, including guards, to preference eligi-

bles [Issue (11)]. 
With respect to ‘‘competitive service’’ po-

sitions restricted to preference eligible indi-

viduals under 5 USC §3310, as applied by 

VEOA, namely guards, elevator operators, 

messengers, and custodians, the Board 

sought information and comment on a series 

of issues, including the identity, in the legis-

lative branch, of guard, elevator operator, 

messenger, and custodian positions within 

the meaning of these statutory terms. A spe-

cific question was posed whether police offi-

cers and other employees of the United State 

Capitol Police should be considered 

‘‘guards.’’ As noted previously, the only two 

written comments received in response to 

the ANPR addressed this latter issue. 
Both comments argued that the term 

‘‘guard’’ should not be interpreted to include 

officers of the U.S. Capitol Police. One com-

ment contrasted the use of key terms within 

chapter 33 of Title 5, USC, which governs the 

examination, selection, and placement of 

personnel in the competitive service and 

from which selected provisions made applica-

ble under VEOA to the legislative branch are 

drawn. Section 3310, which is made applica-

ble by VEOA, uses the term ‘‘guard.’’ In con-

trast, section 3307, which addresses max-

imum-age requirements in the competitive 

service and which is not made applicable 

under VEOA, refers to ‘‘law enforcement offi-

cer.’’ Because of this differentiation within 

the same chapter of the U.S. Code, the com-

menter suggests that Congress could not 

have intended to treat a ‘‘guard’’ under sec-

tion 3310 as analogous to a ‘‘law enforcement 

officer.’’ Since U.S. Capitol police officers 

have the authority of law enforcement offi-

cers (see 40 USC §§212–212a), they are not 

‘‘guards’’ for purposes of section 3310 as ap-

plied.
The other comment makes a similar dis-

tinction between guards and law enforce-

ment officers, relying upon the interpreta-

tions of OPM, which is responsible for ad-

ministering the Federal government’s occu-

pation classification system. The commenter 

cites to two OPM publications, Grade Evalua-

tion Guide for Police and Security Guard Posi-

tions, GS–0083/GS–0085 and Digest of Significant 

Classification Decisions and Opinions, No. 8, 

April 1986. Together, these publications es-

tablish a distinction between police officers 

and guards in the executive branch. 
The Board finds that the comments make 

a persuasive case for not equating officers of 

the U.S. Capitol Police with ‘‘guards’’ under 

section 3310 as applied by VEOA. The pro-

posed rule includes a provision that explic-

itly excludes law enforcement officer posi-

tions of the U.S. Capitol Police from the sub-

stantive regulations implementing section 

3310 as applied by VEOA. 
Executive branch regulations that either 

should not be adopted or should be adopted 

with modification [Issues (12)–(13)]. 
The Board received no written comments 

addressing the questions posed in the ANPR 

as to which substantive regulations should 

not be adopted because they are based on 

statutory provisions that have not been 

made applicable under VEOA. Similarly, no 

comments were received on what modifica-

tions should be adopted to make the regula-

tions more effective for the implementation 

of the rights and protections made applica-

ble under VEOA. 
Nevertheless, as explained above in the dis-

cussion concerning its authority to exercise 

powers comparable to OPM’s, the Board has 

concluded that it may not propose regula-

tions that are not based on statutory rights 

and protections made applicable under 

VEOA. Conversely, the Board believes that 

the regulations proposed in this Notice most 

appropriately fulfill the statutory mandate 

to adopt regulations that are the ‘‘same as 

the most relevant substantive regulations 

(applicable with respect to the executive 

branch) promulgated to implement the stat-

utory provisions’’ of VEOA. To the extent 

that modifications are being proposed, the 

Board believes that they are warranted to re-

flect the more limited statutory authority 

which VEOA vests in the Board. 

Special provision for coverage of Architect of the 

Capitol

While drafting the proposed regulations 

following the receipt of written comments to 

the ANPR, it came to the attention of the 

Board that the Office of the Architect of the 

Capitol has been under a special statutory 

mandate with respect to managing and su-

pervising its human resources. Because AOC 

is part of the legislative branch, it has not 

generally been subject to many of the stat-

utes that regulate personnel policy for Fed-

eral agencies. As a consequence, the General 

Accounting Office reported in 1994 that 

AOC’s personnel system was deficient in 

many respects. GAO, ‘‘Federal Personnel: 

Architect of the Capitol’s System Needs Im-

provement,’’ B–256160 (April 29, 1994). Con-

gress responded by enacting the Architect of 

the Capitol Human Resources Act 

(AOCHRA). P.L. 103–283, 108 Stat. 1444 (July 

22, 1994), codified at 40 U.S.C. §166b–7. This 

law did not directly bring the AOC within 

the purview of the various Federal personnel 

laws. Rather, the AOC was directed to estab-

lish its own personnel management system. 

As stated in AOCHRA, Congress found that 

the Architect should ‘‘develop human re-

sources management programs that are con-

sistent with the practices common among 

other Federal and private sector organiza-

tions,’’ and to that end, the Architect was di-

rected ‘‘to establish and maintain a per-

sonnel management system that incor-

porates fundamental principles that exist in 

other modern personnel systems.’’ 40 U.S.C. 

§166b–7(b)(1),(2). The law then sets out in 

broad terms eight subject areas that a model 

personnel management system must address, 

leaving it to the Architect to develop a de-

tailed plan for implementing these model 

policy goals no later than fifteen months 

after enactment. 40 U.S.C. §166b–7(c)(2)(A)– 

(H), (d)(1)(B),(C). Among these objectives is 

the requirement that the personnel manage-

ment system ‘‘ensure[] that applicants for 

employment and employees of the Architect 

of the Capitol are appointed, promoted, and 

assigned on the basis of merit and fitness 

after fair and equitable consideration of all 

applicants and employees through open com-

petition.’’ 40 U.S.C. §166b–7(c)(2)(A) (emphasis 

added).
The notion of merit selection based on 

open competition, of course, is a bedrock 

principle of the federal civil service system, 

particularly its competitive service compo-

nent, as described in the ANPR, 146 Cong. 

Rec. S864 (Daily ed. February 29, 

2000)(ANPR). Thus, instead of formally plac-

ing the job positions of the Architect’s Office 

within the federal competitive service, which 

is contemplated under 5 U.S.C. §2101(a)(2),13

Congress authorized the Architect’s Office to 

devise its own personnel system independent 

of the competitive service (and of the over-

sight responsibilities of the Office of Per-

sonnel Management) but consistent with its 

animating principles. 
AOCHRA did not specifically mandate that 

the Architect’s Office incorporate veterans’ 

preference principles into its merit selection 

system. And there is nothing in the public 

record to indicate that the AOC in practice 

affords qualified veterans some form of pref-

erence in the selection process. However, it 

seems equally true that there is nothing in 

AOCHRA to preclude the Architect from tak-

ing veterans’ preference into account in 

making appointments, promotions, and as-

signments, the same way that an executive 

branch agency must afford veterans’ pref-

erence to appointments to positions in the 

competitive service. Thus, the issue arises 

whether VEOA may be read in pari materia 
with AOCHRA, so as to make the substantive 

VEOA regulations concerning appointments 

applicable to AOC’s merit selection system 

notwithstanding the fact that job positions 

subject to that system are not technically 

part of the ‘‘competitive service.’’ 
As noted above, the Board has tentatively 

concluded that it must limit the application 

of the substantive, veterans’ preference ap-

pointment regulations to those legislative 

branch positions that are within the ‘‘com-

petitive service,’’ as the latter term is de-

fined in 5 U.S.C. § 2102. As a practical matter, 

this may significantly limit the group of 

‘‘covered employees’’ who will benefit from 

VEOA, since it appears that the vast major-

ity of ‘‘covered employees’’ hold civil service 

positions in the legislative branch, including 

those in the Office of AOC, that are within 

the definition of excepted service. 
However, the congressional policy declared 

in the enactment of AOCHRA may warrant 

the promulgation of a special regulation tai-

loring the application of the VEOA appoint-

ment regulations to positions in Office of the 

AOC, for it is a general rule of statutory con-

struction that statutes on the same subject 

matter are to be construed together.14 In this 

case, the specific obligations under VEOA to 

afford veterans’ preference in connection 

with merit appointments would be inter-

preted in conjunction with the preexisting, 

general obligations under AOCHRA to estab-

lish a merit selection personnel system. If 

read together, the two statutes would seem 

to authorize the application of substantive 

VEOA regulations, at least those governing 

appointments, insofar as AOCHRA imposes 

obligations on the Office of the Architect of 

the Capitol to establish a personnel manage-

ment system which at a minimum provides 

for appointment, promotion and assignment 

on the basis of merit and fitness after fair 

and equitable consideration of all applicants 

and employees through open competition.15
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a settled policy, new enactments of a fragmentary 

nature on that subject are to be taken as intended 

to fit into the existing system and the carried into 

effect comformably to it, excepting as a different 

purpose is plainly shown.’’). 

The Board has made no final determina-

tion on the soundness of this interpretation, 

in part due the fact that this has insufficient 

information on the elements of the merit se-

lection system which the AOC has estab-

lished under AOCHRA. The Board therefore 

believes that it is appropriate to solicit com-

ments on what are the elements of the AOC’s 

current merit selection system established 

under 40 U.S.C. § 166b–7(c)(2)(A), and on 

whether in particular the AOC has a policy 

of giving preference to qualified veterans. 

Aside from the factual issue, the Board be-

lieves that comments should be solicited on 

the legal issue whether VEOA may be inter-

preted in pari materia with AOCHRA. In addi-

tion, the Board invites comments on the re-

lated question of how substantive regula-

tions promulgated under VEOA may be ap-

plied to AOC’s personnel management sys-

tem, even assuming that it currently does 

not include a veterans’ preference compo-

nent, being mindful that the Board is au-

thorized under VEOA to propose modifica-

tions for the more effective implementation 

of the rights and protections under VEOA. 2 

U.S.C. § 1316a(c)(4)(B). 

In order to frame the issues for comment, 

the Board has decided to include in this NPR 

a proposed new section § 1.106, which would 

apply the appointment regulations governing 

veterans’ preference to appointments made 

pursuant to the merit selection system 

under AOCHRA. This section would apply 

the proposed regulations notwithstanding 

the fact that the job positions within the 

AOCHRA merit selection system are not 

technically within the ‘‘competitive serv-

ice.’’ Insofar as AOCHRA imposes obligations 

on the Office of the Architect of the Capitol 

to establish a personnel management system 

which at a minimum provides for appoint-

ment, promotion and assignment on the 

basis of merit and fitness after fair and equi-

table consideration of all applicants and em-

ployees through open competition, the Ar-

chitect of the Capitol would be required to 

afford to a covered employee, including an 

applicant veterans’ preference, in a manner 

and to the extent consistent with these pro-

posed regulations. 

Recommended Method of Approval 

The Board recommends that (1) the version 

of the proposed regulations that shall apply 

to the Senate and employees of the Senate 

be approved by the Senate by resolution; (2) 

the version of the proposed regulations that 

shall apply to the House of Representatives 

and employees of the House of Representa-

tives be approved by the House of Represent-

atives by resolution; and (3) the version of 

the proposed regulations that shall apply to 

other covered employees and employing of-

fices be approved by the Congress by concur-

rent resolution. 

Signed at Washington, D.C., on this 13th 

day of November, 2001. 

SUSAN S. ROBFOGEL,

Chair of the Board, 

Office of Compliance. 

EXTENSION OF RIGHTS AND PROTECTIONS RE-

LATING TO VETERANS’ PREFERENCE UNDER

TITLE 5, UNITED STATES CODE, TO COVERED

EMPLOYEES OF THE LEGISLATIVE BRANCH

(SECTION 4(C) OF THE VETERANS EMPLOY-

MENT OPPORTUNITIES ACT OF 1998)

PART 1—MATTERS OF GENERAL APPLICA-

BILITY TO ALL REGULATIONS PROMUL-

GATED UNDER SECTION 4 OF THE VET-

ERANS EMPLOYMENT OPPORTUNITIES 

ACT OF 1998 

Sec.
1.101 Purpose and scope 
1.102 Definitions 
1.103 Exclusion 
1.104 Adoption of regulations 
1.105 Coordination with Section 225 of Con-

gressional Accountability Act 
1.106 Application of regulations to certain 

positions of the Office of the 

Architect of the Capitol 

§ 1.101. Purpose and scope 
(a) Section 4(c) of the VEOA. The Veterans 

Employment Opportunities Act (VEOA) ap-

plies the rights and protections of sections 

2108, 3309 through 3312, and subchapter I of 

chapter 35 of title 5 USC, to covered employ-

ees within the legislative branch. 
(b) Purpose and scope of regulations. The

regulations set forth herein are the sub-

stantive regulations that the Board of Direc-

tors of the Office of Compliance has promul-

gated pursuant to section 4(c)(4) of VEOA, in 

accordance with the rulemaking procedure 

set forth in section 304 of the CAA. 

§ 1.102. Definitions 
Except as otherwise provided in these regu-

lations, as used in these regulations: 
(a) Act or CAA means the Congressional 

Accountability Act of 1995 (Pub. L. 104–1, 109 

Stat. 3, 2 U.S.C. §§ 1301–1438). 
(b) VEOA means the Veterans Employment 

Opportunities Act of 1998 (Pub. L. 105–339, 112 

Stat. 3182). 
(c) Except as provided by § 1.103, the term 

covered employee means any employee of (1) 

the House of Representatives; (2) the Senate; 

(3) the Capitol Guide Service; (4) the Capitol 

Police; (5) the Congressional Budget Office; 

(6) the Office of the Architect of the Capitol; 

(7) the Office of the Attending Physician; and 

(8) the Office of Compliance. 
(d) The term employee includes an appli-

cant for employment and a former employee. 
(e) The term employee of the Office of the Ar-

chitect of the Capitol includes any employee 

of the Office of the Architect of the Capitol, 

the Botanic Gardens, or the Senate Res-

taurants.

(f) The term employee of the Capitol Police 

includes any member or officer of the Cap-

itol Police. 

(g) The term employee of the House of Rep-

resentatives includes an individual occupying 

a position the pay for which is disbursed by 

the Clerk of the House of Representatives, or 

another official designated by the House of 

Representatives, or any employment posi-

tion in an entity that is paid with funds de-

rived from the clerk-hire allowance of the 

House of Representatives but not any such 

individual employed by any entity listed in 

subparagraphs (3) through (8) of paragraph 

(c) above. 

(h) The term employee of the Senate includes

any employee whose pay is disbursed by the 

Secretary of the Senate, but not any such in-

dividual employed by any entity listed in 

subparagraphs (3) through (8) of paragraph 

(c) above. 

(i) The term employing office means: (1) the 

personal office of a Member of the House of 

Representatives or the Senate or a joint 

committee; (2) a committee of the House of 

Representatives or the Senate or a joint 

committee; (3) any other office headed by a 

person with the final authority to appoint, 

hire, discharge, and set the terms, condi-

tions, or privileges of the employment of an 

employee of the House of Representatives or 

the Senate; or (4) the Capitol Guide Board, 

the Congressional Budget Office, the Office 

of the Architect of the Capitol, the Office of 

the Attending Physician, and the Office of 

Compliance.

(j) Board means the Board of Directors of 

the Office of Compliance. 

(k) Office means the Office of Compliance. 

(l) General Counsel means the General 

Counsel of the Office of Compliance. 

(m) The term agency means employing of-

fice as defined by subsection (i). 

§ 1.103. Exclusions from definition of covered 
employee
The term covered employee does not include 

an employee 

(a) whose appointment is made by the 

President with the advice and consent of the 

Senate;

(b) whose appointment is made by a Mem-

ber of Congress or by a committee or sub-

committee of either House of Congress; or, 

(c) who is appointed to a position, the du-

ties of which are equivalent to those of a 

Senior Executive Service position (within 

the meaning of section 3132(a)(2) of title 5, 

United States Code). 

§ 1.104. Authority of the Board 
(a) Adoption of regulations. Section

4(c)(4)(A) of VEOA generally authorizes the 

Board to issue regulations to implement sec-

tion 4(c). In addition, 4(c)(4)(B) of VEOA di-

rects the Board to promulgate regulations 

that are ‘‘the same as the most relevant sub-

stantive regulations (applicable with respect 

to the executive branch) promulgated to im-

plement the statutory provisions referred to 

in paragraph (2)’’ of section 4(c) of VEOA. 

Those statutory provisions are section 2108, 

sections 3309 through 3312, and subchapter I 

of chapter 35, of title 5, United States Code. 

The regulations issued by the Board herein 

are on all matters for which section 

4(c)(4)(B) of VEOA requires a regulation to be 

issued. Specifically, it is the Board’s consid-

ered judgment based on the information 

available to it at the time of promulgation of 

these regulations, that, with the exception of 

the regulations adopted and set forth herein, 

there are no other ‘‘substantive regulations 

(applicable with respect to the executive 

branch) promulgated to implement the stat-

utory provisions referred to in paragraph 

(2)’’ of section 4(c) of VEOA that need be 

adopted.

(b) Technical and nomenclature changes. In

promulgating these regulations, the Board 

has made certain technical and nomen-

clature changes to the regulations as pro-

mulgated by the executive branch. Such 

changes are intended to make the provisions 

adopted accord more naturally to situations 

in the Legislative Branch. However, by mak-

ing these changes, the Board does not intend 

a substantive difference between these regu-

lations and those of the executive branch 

from which they are derived except to the 

extent that a modification is necessary to 

more effectively implement the rights and 

protections made applicable under VEOA. 

(c) Modification of substantive regulations. 

As a qualification of the statutory obligation 

to issue regulations that are ‘‘the same as 

the most substantive regulations (applicable 

with respect to the executive branch),’’ sec-

tion 4(c)(4)(B) of VEOA authorizes the Board 
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to ‘‘determine, for good cause shown and 

stated together with the regulation, that a 

modification of such regulations would be 

more effective for the implementation of the 

rights and protections under’’ section 4(c) of 

VEOA. In examining the relevant regula-

tions of the executive branch, which were 

promulgated by the Office of Personnel Man-

agement, the Board has concluded that a 

number of sections were issued under a com-

bination of statutory authorities, some of 

which were made applicable under section 

4(c)(2) of VEOA and some of which were not 

made applicable under that section. The 

Board has accordingly determined that given 

the selective application of statutory provi-

sions, some regulations of the executive 

branch are not applicable to the legislative 

branch and some regulations must be modi-

fied in order to be made applicable. 
(d) Retention of section numbering. Except

for the sections in Part 1, the regulations 

adopted herein are numbered to correspond 

with the section numbering of the sub-

stantive regulations of the executive branch 

as they appear in title 5 of the Code of Fed-

eral Regulations (CFR) on which they are 

based.

§ 1.105. Coordination with Section 225 of Con-
gressional Accountability Act 
(a) Statutory directive. Section 4(c)(4)(D) of 

the VEOA requires that regulations promul-

gated must be consistent with section 225 of 

the CAA. Among the relevant provisions of 

section 225 are subsection (f)(1), which pre-

scribes as a rule of construction that defini-

tions and exemptions in the laws made appli-

cable by the CAA shall apply under the CAA, 

and subsection (f)(3), which states that the 

CAA shall not be construed to authorize en-

forcement of the CAA by the executive 

branch.
(b) Provisos necessary to satisfy statutory di-

rective. The Board determines that in order 

for certain regulations applied under VEOA 

to be consistent with subsections (f)(1) and 

(f)(3) of section 225 of the CAA, the such reg-

ulations shall be subject to the following 

provisos:
(1) Where an applied regulation refers to 

the ‘‘competitive service,’’ such term shall 

have the meaning as provided in 5 USC 

§ 2102(a)(2). Where an applied regulation re-

fers to the ‘‘exempted service,’’ such term 

shall have the meaning as provided in 5 USC 

§ 2103. 
(2) Where an applied regulation refers to 

the ‘‘excepted service,’’ such term shall have 

the meaning as provided in 5 USC § 2103. Con-

sistent with the definition provided by sec-

tion 2103, the Board determines that ‘‘ex-

cepted service’’ encompasses all civil service 

positions within the legislative branch which 

are neither in the ‘‘competitive service’’ nor 

have duties that are equivalent to the Senior 

Executive Service as those terms are defined 

in Title 5, USC. 

§ 1.106. Application of regulations to certain 
positions of the Office of the Architect of 
the Capitol 
(a) The Office of the Architect of the Cap-

itol, pursuant to the provisions of the Archi-

tect of the Capitol Human Resources Act 

(AOCHRA), P.L. 103–283, 108 Stat. 1444 (July 

22, 1994), as codified and amended in 40 USC 

§ 166b–7, is required to establish a personnel 

management system that in part ‘‘ensures 

that applicants for employment and employ-

ees of the Architect of the Capitol are ap-

pointed, promoted, and assigned on the basis 

of merit and fitness after fair and equitable 

consideration of all applicants and employ-

ees through open competition.’’ 40 USC 

§ 166b–7(c)(2)(A). 

(b) Insofar as AOCHRA imposes obligations 

on the Office of the Architect of the Capitol 

to establish a personnel management system 

which at a minimum provides for appoint-

ment, promotion and assignment on the 

basis of merit and fitness after fair and equi-

table consideration of all applicants and em-

ployees through open competition, the Ar-

chitect of the Capitol shall provide veterans’ 

preference to a covered employee, including 

an applicant, in a manner and to the extent 

consistent with these regulations. 

PART 211—VETERAN PREFERENCE 

Sec.
211.101 Purpose 
211.102 Definitions 
211.103 Administration of preference 

§ 211.101. Purpose 
The purpose of this part is to define vet-

erans’ preference and the administration of 

preference in Federal employment in the leg-

islative branch. (5 U.S.C. 2108, as applied by 

VEOA)

§ 211.102. Definitions 
For purposes of preference in Federal em-

ployment the following definitions apply: 
(a) Veteran means a person who was sepa-

rated with an honorable discharge or under 

honorable conditions from active duty in the 

armed forces performed— 
(1) In a war; or, 
(2) In a campaign or expedition for which a 

campaign badge has been authorized; or 
(3) During the period beginning April 28, 

1952, and ending July 1, 1955; or, 
(4) For more than 180 consecutive days, 

other than for training, any part of which 

occurred during the period beginning Feb-

ruary 1, 1955, and ending October 14, 1976. 
(b) Disabled veteran means a person who 

was separated under honorable conditions 

from active duty in the armed forces per-

formed at any time and who has established 

the present existence of a service-connected 

disability or is receiving compensation, dis-

ability retirement benefits, or pensions be-

cause of a public statute administered by the 

Department of Veterans Affairs or a military 

department.
(c) Preference eligible means veterans, 

spouses, widows, or mothers who meet the 

definition of ‘‘preference eligible’’ in 5 U.S.C. 

2108. Preference eligibles in the competitive 

service are entitled to have 5 or 10 points 

added to their earned score on a civil service 

examination (see 5 U.S.C. 3309). They are also 

accorded a higher retention standing in the 

event of a reduction in force in positions in 

either the competitive service or in the ex-

cepted service (see 5 U.S.C. 3502). Preference 

does not apply, however, to inservice place-

ment actions such as promotions. 
(d) Armed forces means the United States 

Army, Navy, Air Force, Marine Corps, and 

Coast Guard. 
(e) Uniformed services means the armed 

forces, the commissioned corps of the Public 

Health Service, and the commissioned corps 

of the National Oceanic and Atmospheric Ad-

ministration.
(f) Active duty or active military duty 

means full-time duty with military pay and 

allowances in the armed forces, except for 

training or for determining physical fitness 

and except for service in the Reserves or Na-

tional Guard. 
(g) Separated under honorable conditions 

means either an honorable or a general dis-

charge from the armed forces. The Depart-

ment of Defense is responsible for admin-

istering and defining military discharges. 

§ 211.103. Administration of preference 
Agencies are responsible for making all 

preference determinations. 

PART 330—RECRUITMENT, SELECTION, 

AND PLACEMENT (GENERAL) IN THE 

COMPETITIVE SERVICE 

Sec.

330.401 Competitive examination 

330.402 Direct recruitment 

Subpart D—Positions Restricted to Preference 

Eligibles

§ 330.401. Competitive examination 
In each entrance examination for the posi-

tions of custodian, elevator operator, guard, 

and messenger in the competitive service 

(referred to hereinafter in this subpart as re-

stricted positions), competition shall be re-

stricted to preference eligibles as long as 

preference eligibles are available. For pur-

poses of this part, the term guard does not 

include law enforcement officer positions of 

the U.S. Capitol Police Board. 

§ 330.402. Direct recruitment 
In direct recruitment by an agency under 

delegated authority, the agency shall fill 

each restricted position by the appointment 

of a preference eligible as long as preference 

eligibles are available. 

PART 332—RECRUITMENT AND SELECTION 

IN THE COMPETITIVE SERVICE 

THROUGH COMPETITIVE EXAMINATION 

Sec.

332.401 Order on registers 

Subpart D—Consideration for Appointment 
§ 332.401. Order on registers 

Subject to apportionment, residence, and 

other requirements of law, the names of eli-

gibles shall be entered on the appropriate 

register in accordance with their numerical 

ratings, except that the names of: 

(a) Preference eligibles shall be entered in 

accordance with their augmented ratings 

and ahead of others having the same rating; 

and

(b) Preference eligibles who have a com-

pensable service-connected disability of 10 

percent or more shall be entered at the top 

of the register in the order of their ratings 

unless the register is for professional or sci-

entific positions in pay positions comparable 

to GS–9 and above and in comparable pay 

levels under other pay-fixing authorities. 

PART 337—EXAMINING SYSTEM FOR THE 

COMPETITIVE SERVICE 

Sec.

Sec. 337.101 Rating applicants 

Subpart A—General Provisions 
§ 337.101. Rating applicants 

(a) The relative weights shall be given sub-

jects in an examination, and shall assign nu-

merical ratings on a scale of 100. Each appli-

cant who meets the minimum requirements 

for entrance to an examination and is rated 

70 or more in the examination is eligible for 

appointment.

(b) There shall be added to the earned nu-

merical ratings of applicants who make a 

passing grade: 

(1) Five points for applicants who are pref-

erence eligibles under section 2108(3)(A) and 

(B) of title 5, United States Code; as applied 

by VEOA and 

(2) Ten points for applicants who are pref-

erence eligibles under section 2108(3)(C)–(G) 

of that title, as applied by VEOA. 

(c) When experience is a factor in deter-

mining eligibility, a preference eligible shall 

be credited with: 

(1) Time spent in the military service (i) as 

an extension of time spent in the position in 

which he was employed immediately before 

his entrance into the military service, or (ii) 

on the basis of actual duties performed in 
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the military service, or (iii) as a combina-

tion of both methods. Time spent in the mili-

tary service shall be credited according to 

the method that will be of most benefit to 

the preference eligible. 

(2) All valuable experience, including expe-

rience gained in religious, civic, welfare, 

service, and organizational activities, re-

gardless of whether pay was received there-

for.

PART 339—MEDICAL QUALIFICATION DE-

TERMINATIONS IN THE COMPETITIVE 

SERVICE

Sec.

Sec. 339.204 Waiver of standards and require-

ments

Subpart B—Physical and Medical 
Qualifications

§ 339.204. Waiver of standards and require-
ments
Agencies must waive a medical standard or 

physical requirement when there is suffi-

cient evidence that an applicant or em-

ployee, with or without reasonable accom-

modation, can perform the essential duties 

of the position without endangering the 

health and safety of the individual or others. 

PART 351—REDUCTION IN FORCE IN THE 

COMPETITIVE SERVICE AND THE EX-

CEPTED SERVICE 

Sec.

351.201 Use of regulations 

351.202 Coverage 

351.203 Definitions 

351.204 Responsibility of agency 

351.301 Applicability 

351.302 Transfer of employees 

351.303 Identification of positions with a 

transferring function 

351.401 Determining retention standing 

351.402 Competitive area 

351.403 Competitive level 

351.404 Retention register 

351.405 Demoted employees 

351.501 Order of retention—competitive serv-

ice

351.502 Order of retention—excepted service 

351.503 Length of service 

351.504 Credit for performance 

351.505 Records 

351.506 Effective date of retention standing 

351.601 Order of release from competitive 

level

351.602 Prohibitions 

351.603 Actions subsequent to release from 

competitive level 

351.604 Use of furlough 

351.605 Liquidation provisions 

351.606 Mandatory exceptions 

351.607 Permissive continuing exceptions 

351.608 Permissive temporary exceptions 

351.701 Assignment involving displacement 

351.702 Qualifications for assignment 

351.703 Exception to qualifications 

351.704 Rights and prohibitions 

351.705 Administrative assignment 

351.801 Notice period 

351.802 Content of notice 

351.803 Notice of eligibility for reemploy-

ment and other placement as-

sistance

351.804 Expiration of notice 

351.805 New notice required 

351.806 Status during notice period 

351.807 Certification of Expected Separation 

351.902 Correction by agency 

Subpart B—General Provisions 

§ 351.201. Use of regulations 
(a)(1) Each agency is responsible for deter-

mining the categories within which positions 

are required, where they are to be located, 

and when they are to be filled, abolished, or 

vacated. This includes determining when 

there is a surplus of employees at a par-

ticular location in a particular line of work. 

(2) Each agency shall follow this part when 

it releases a competing employee from his or 

her competitive level by furlough for more 

than 30 days, separation, demotion, or reas-

signment requiring displacement, when the 

release is required because of lack of work; 

shortage of funds; insufficient personnel ceil-

ing; reorganization; the exercise of reem-

ployment rights or restoration rights; or re-

classification of an employee’s position due 

to erosion of duties when such action will 

take effect after an agency has formally an-

nounced a reduction in force in the employ-

ee’s competitive area and when the reduction 

in force will take effect within 180 days. 

(b) This part does not require an agency to 

fill a vacant position. However, when an 

agency, at its discretion, chooses to fill a va-

cancy by an employee who has been reached 

for release from a competitive level for one 

of the reasons in paragraph (a)(2) of this sec-

tion, this part shall be followed. 

(c) Each agency is responsible for assuring 

that the provisions in this part are uni-

formly and consistently applied in any one 

reduction in force. 

§ 351.202. Coverage 
(a) Employees covered. Except as provided in 

paragraph (b) of this section, this part ap-

plies to covered employees as defined by sec-

tion 1.102(c) of these Regulations. 

(b) Employees excluded. This part does not 

apply to an employee who is within the ex-

clusion set forth in section 1.103 of these 

Regulations.

(c) Actions excluded. This part does not 

apply to: 

(1) The termination of a temporary or term 

promotion or the return of an employee to 

the position held before the temporary or 

term promotion or to one of equivalent grade 

and pay. 

(2) A change to lower grade based on the 

reclassification of an employee’s position 

due to the application of new classification 

standards or the correction of a classifica-

tion error. 

(3) A change to lower grade based on re-

classification of an employee’s position due 

to erosion of duties, except that this exclu-

sion does not apply to such reclassification 

actions that will take effect after an agency 

has formally announced a reduction in force 

in the employee’s competitive area and when 

the reduction in force will take effect within 

180 days. This exception ends at the comple-

tion of the reduction in force. 

(4) Placement of an employee serving on an 

intermittent, part-time, on-call, or seasonal 

basis in a nonpay and nonduty status in ac-

cordance with conditions established at time 

of appointment. 

(5) A change in an employee’s work sched-

ule from other-than-full-time to full-time. (A 

change from full-time to other than full- 

time for a reason covered in Sec. 351.201(a)(2) 

is covered by this part.) 

§ 351.203. Definitions 
In this part: 

Competing employee means an employee in 

tenure group I, II, or III. 

Current rating of record is the rating of 

record for the most recently completed ap-

praisal period as provided in Sec. 

351.504(b)(3).

Days means calendar days. 

Function means all or a clearly identifiable 

segment of an agency’s mission (including 

all integral parts of that mission), regardless 

of how it is performed. 

Furlough under this part means the place-

ment of an employee in a temporary nonduty 

and nonpay status for more than 30 consecu-

tive calendar days, or more than 22 workdays 

if done on a discontinuous basis, but not 

more than 1 year. 
Local commuting area means the geographic 

area that usually constitutes one area for 

employment purposes. It includes any popu-

lation center (or two or more neighboring 

ones) and the surrounding localities in which 

people live and can reasonably be expected 

to travel back and forth daily to their usual 

employment.
Modal rating is the summary rating level 

assigned most frequently among the actual 

ratings of record that are: 
(1) Assigned under the summary level pat-

tern that applies to the employee’s position 

of record on the date of the reduction in 

force;
(2) Given within the same competitive 

area, or at the agency’s option within a larg-

er subdivision of the agency or agencywide; 

and
(3) On record for the most recently com-

pleted appraisal period prior to the date of 

issuance of reduction in force notices or the 

cutoff date the agency specifies prior to the 

issuance of reduction in force notices after 

which no new ratings will be put on record. 
Rating of record means the officially des-

ignated performance rating, as provided for 

in the agency’s appraisal system. 
Reorganization means the planned elimi-

nation, addition, or redistribution of func-

tions or duties in an organization. 
Representative rate means the fourth step of 

the grade for a position subject to the Gen-

eral Schedule, the prevailing rate for a posi-

tion under a wage-board or similar wage-de-

termining procedure, and for other positions, 

the rate designated by the agency as rep-

resentative of the position. 
Transfer of function means the transfer of 

the performance of a continuing function 

from one competitive area and its addition 

to one or more other competitive areas, ex-

cept when the function involved is virtually 

identical to functions already being per-

formed in the other competitive area(s) af-

fected; or the movement of the competitive 

area in which the function is performed to 

another commuting area. 
Undue interruption means a degree of inter-

ruption that would prevent the completion 

of required work by the employee 90 days 

after the employee has been placed in a dif-

ferent position under this part. The 90-day 

standard should be considered within the al-

lowable limits of time and quality, taking 

into account the pressures of priorities, 

deadlines, and other demands. However, a 

work program would generally not be unduly 

interrupted even if an employee needed more 

than 90 days after the reduction in force to 

perform the optimum quality or quantity of 

work. The 90-day standard may be extended 

if placement is made under this part to a low 

priority program or to a vacant position. 

§ 351.204. Responsibility of agency 
Each agency covered by this part is respon-

sible for following and applying the regula-

tions in this part when the agency deter-

mines that a reduction in force is necessary. 

Subpart C—Transfer of Function 

§ 351.301. Applicability 
(a) This subpart is applicable when the 

work of one or more employees is moved 

from one competitive area to another as a 

transfer of function regardless of whether or 

not the movement is made under authority 

of a statute, reorganization plan, or other 

authority.
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(b) In a transfer of function, the function 

must cease in the losing competitive area 

and continue in an identical form in the 

gaining competitive area (i.e., in the gaining 

competitive area, the function continues to 

be carried out by competing employees rath-

er than by noncompeting employees). 

§ 351.302. Transfer of employees 
(a) Before a reduction in force is made in 

connection with the transfer of any or all of 

the functions of a competitive area to an-

other continuing competitive area, each 

competing employee in a position identified 

with the transferring function or functions 

shall be transferred to the continuing com-

petitive area without any change in the ten-

ure of his or her employment. 

(b) An employee whose position is trans-

ferred under this subpart solely for liquida-

tion, and who is not identified with an oper-

ating function specifically authorized at the 

time of transfer to continue in operation 

more than 60 days, is not a competing em-

ployee for other positions in the competitive 

area gaining the function. 

(c) Regardless of an employee’s personal 

preference, an employee has no right to 

transfer with his or her function, unless the 

alternative in the competitive area losing 

the function is separation or demotion. 

(d) Except as permitted in paragraph (e) of 

this section, the losing competitive area 

must use the adverse action procedures 

found in 5 CFR part 752 if it chooses to sepa-

rate an employee who declines to transfer 

from his or her function. 

(e) The losing competitive area may, at its 

discretion, include employees who decline to 

transfer with their function as part of a con-

current reduction in force. 

(f) An agency may not separate an em-

ployee who declines to transfer with the 

function any sooner than it transfers em-

ployees who chose to transfer with the func-

tion to the gaining competitive area. 

(g) Agencies may ask employees in a can-

vass letter whether the employee wishes to 

transfer with the function when the function 

transfers to a different local commuting 

area. The canvass letter must give the em-

ployee information concerning entitlements 

available to the employee if the employee 

accepts the offer to transfer, and if the em-

ployee declines the offer to transfer. An em-

ployee may later change and initial accept-

ance offer without penalty. However, an em-

ployee may not later change an initial dec-

lination of the offer to transfer. 

§ 351.303. Identification of positions with a 
transferring function 
(a) The competitive area losing the func-

tion is responsible for identifying the posi-

tions of competing employees with the trans-

ferring function. A competing employee is 

identified with the transferring function on 

the basis of the employee’s official position. 

Two methods are provided to identify em-

ployees with the transferring function: 

(1) Identification Method One; and 

(2) Identification Method Two. 

(b) Identification Method One must be used 

to identify each position to which it is appli-

cable. Identification Method Two is used 

only to identify positions to which Identi-

fication Method One is not applicable. 

(c) Under Identification Method One, a 

competing employee is identified with a 

transferring function if— 

(1) The employee performs the function 

during at least half of his or her work time; 

or

(2) Regardless of the amount of time the 

employee performs the function during his or 

her work time, the function performed by 

the employee includes the duties controlling 

his or her grade or rate of pay. 
(3) In determining what percentage of time 

an employee performs a function in the em-

ployee’s official position, the agency may 

supplement the employee’s official position 

description by the use of appropriate records 

(e.g., work reports, organizational time logs, 

work schedules, etc.). 
(d) Identification Method Two is applicable 

to employees who perform the function dur-

ing less than half of their work time and are 

not otherwise covered by Identification 

Method One. Under Identification Method 

Two, the losing competitive area must iden-

tify the number of positions it needed to per-

form the transferring function. To determine 

which employees are identified for transfer, 

the losing competitive area must establish a 

retention register in accordance with this 

part that includes the name of each com-

peting employee who performed the func-

tion. Competing employees listed on the re-

tention register are identified for transfer in 

the inverse order of their retention standing. 

If for any retention register this procedure 

would result in the separation or demotion 

by reduction in force at the losing competi-

tive area of any employee with higher reten-

tion standing, the losing competitive area 

must identify competing employees on that 

register for transfer in the order of their re-

tention standing. 
(e)(1) The competitive area losing the func-

tion may permit other employees to volun-

teer for transfer with the function in place of 

employees identified under Identification 

Method One or Identification Method Two. 

However, the competitive area may permit 

these other employees to volunteer for trans-

fer only if no competing employee who is 

identified for transfer under Identification 

Method One or Identification Method Two is 

separated or demoted solely because a volun-

teer transferred in place of him or her to the 

competitive area that is gaining the func-

tion.
(2) If the total number of employees who 

volunteer for transfer exceeds the total num-

ber of employees required to perform the 

function in the competitive area that is 

gaining the function, the losing competitive 

area may give preference to the volunteers 

with the highest retention standing, or make 

selections based on other appropriate cri-

teria.

Subpart D—Scope of Competition 

§ 351.401. Determining retention standing 
Each agency shall determine the retention 

standing of each competing employee on the 

basis of the factors in this subpart and in 

subpart E of this part. 

§ 351.402. Competitive area 
(a) Each agency shall establish competi-

tive areas in which employees compete for 

retention under this part. 
(b) A competitive area must be defined 

solely in terms of the agency’s organiza-

tional unit(s) and geographical location, and 

it must include all employees within the 

competitive area so defined. A competitive 

area may consist of all or part of an agency. 

The minimum competitive area is a subdivi-

sion of the agency under separate adminis-

tration within the local commuting area. 

§ 351.403. Competitive level 
(a)(1) Each agency shall establish competi-

tive levels consisting of all positions in a 

competitive area which are in the same 

grade (or occupational level) and classifica-

tion series, and which are similar enough in 

duties, qualification requirements, pay 

schedules, and working conditions so that an 

agency may reassign the incumbent of one 

position to any of the other positions in the 

level without undue interruption. 
(2) Competitive level determinations are 

based on each employee’s official position, 

not the employee’s personal qualifications. 
(b) Each agency shall establish separate 

competitive levels according to the following 

categories:
(1) By service. Separate levels shall be es-

tablished for positions in the competitive 

service and in the excepted service. 
(2) By appointment authority. Separate lev-

els shall be established for excepted service 

positions filled under different appointment 

authorities.
(3) By pay schedule. Separate levels shall be 

established for positions under different pay 

schedules.
(4) By work schedule. Separate levels shall 

be established for positions filled on a full- 

time, part-time, intermittent, seasonal, or 

on-call basis. No distinction may be made 

among employees in the competitive level on 

the basis of the number of hours or weeks 

scheduled to be worked. 
(5) By trainee status. Separate levels shall 

be established for positions filled by an em-

ployee in a formally designated trainee or 

developmental program having all of the 

characteristics covered in Sec. 351.702(e)(1) 

through (e)(4) of this part. 
(c) An agency may not establish a competi-

tive level based solely upon: 
(1) A difference in the number of hours or 

weeks scheduled to be worked by other-than- 

full-time employees who would otherwise be 

in the same competitive level; 
(2) A requirement to work changing shifts; 
(3) The grade promotion potential of the 

position; or 
(4) A difference in the local wage areas in 

which wage grade positions are located. 

§ 351.404. Retention register 
(a) When a competing employee is to be re-

leased from a competitive level under this 

part, the agency shall establish a separate 

retention register for that competitive level. 

The retention register is prepared from the 

current retention records of employees. Upon 

displacing another employee under this part, 

an employee retains the same status and 

tenure in the new position. Except for an em-

ployee on military duty with a restoration 

right, the agency shall enter on the reten-

tion register, in the order of retention stand-

ing, the name of each competing employee 

who is: 
(1) In the competitive level; 
(2) Temporarily promoted from the com-

petitive level by temporary or term pro-

motion.
(b)(1) The name of each employee serving 

under a time limited appointment or pro-

motion to a position in a competitive level 

shall be entered on a list apart from the re-

tention register for that competitive level, 

along with the expiration date of the action. 
(2) The agency shall list, at the bottom of 

the list prepared under paragraph b(1) of this 

section, the name of each employee in the 

competitive level with a written decision of 

removal under part 432 or 752 in this chapter. 

§ 351.405. Demoted employees 
An employee who has received a written 

decision under part 432 or 752 of this chapter 

to demote him or her competes under this 

part from the position to which he or she 

will be or has been demoted. 

Subpart E—Retention Standing 

§ 351.501. Order of retention—competitive 
service
(a) Competing employees shall be classified 

on a retention register on the basis of their 
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tenure of employment, veteran preference, 

length of service, and performance in de-

scending order as follows: 
(1) By tenure group I, group II, group III; 

and
(2) Within each group by veteran pref-

erence subgroup AD, subgroup A, subgroup 

B; and 
(3) Within each subgroup by years of serv-

ice as augmented by credit for performance 

under Sec. 351.504, beginning with the ear-

liest service date. 
(b) Groups are defined as follows: 
(1) Group I includes each career employee 

who is not serving a probationary period. An 

employee who acquires competitive status 

and satisfies the service requirement for ca-

reer tenure when the employee’s position is 

brought into the competitive service is in 

group I as soon as the employee completes 

any required probationary period for initial 

appointment.
(2) Group II includes each career-condi-

tional employee, and each employee serving 

a probationary period. 
(3) Group III includes all employees serving 

under indefinite appointments, temporary 

appointments pending establishment of a 

register, status quo appointments, term ap-

pointments, and any other nonstatus non-

temporary appointments which meet the def-

inition of provisional appointments. 
(c) Subgroups are defined as follows: 
(1) Subgroup AD includes each preference 

eligible employee who has a compensable 

service-connected disability of 30 percent or 

more.
(2) Subgroup A includes each preference el-

igible employee not included in subgroup 

AD.
(3) Subgroup B includes each nonpreference 

eligible employee. 
(d) A retired member of a uniformed serv-

ice is considered a preference eligible under 

this part only if the member meets at least 

one of the conditions of the following para-

graphs (d)(1), (2), or (3) of this section, except 

as limited by paragraph (d)(4) or (d)(5): 
(1) The employee’s military retirement is 

based on disability that either: 
(i) Resulted from injury or disease received 

in the line of duty as a direct result of armed 

conflict; or 
(ii) Was caused by an instrumentality of 

war incurred in the line of duty during a pe-

riod of war as defined by sections 101 and 301 

of title 38, United States Code. 
(2) The employee’s retired pay from a uni-

formed service is not based upon 20 or more 

years of full-time active service, regardless 

of when performed but not including periods 

of active duty for training. 
(3) The employee has been continuously 

employed in a position covered by this part 

since November 30, 1964, without a break in 

service of more than 30 days. 
(4) An employee retired at the rank of 

major or above (or equivalent) is considered 

a preference eligible under this part if such 

employee is a disabled veteran as defined in 

section 2108(2) of title 5, United States Code, 

as applied by VEOA, and meets one of the 

conditions covered in paragraph (d)(1), (2), or 

(3) of this section. 
(5) An employee who is eligible for retired 

pay under chapter 67 of title 10, United 

States Code, and who retired at the rank of 

major or above (or equivalent) is considered 

a preference eligible under this part at age 

60, only if such employee is a disabled vet-

eran as defined in section 2108(2) of title 5, 

United States Code, as applied by VEOA. 

§ 351.502. Order of retention—excepted serv-
ice
(a) Competing employees shall be classified 

on a retention register in tenure groups on 

the basis of their tenure of employment, vet-

eran preference, length of service, and per-

formance in descending order as set forth 

under Sec. 351.501(a) for competing employ-

ees in the competitive service. 

(b) Groups are defined as follows: 

(1) Group I includes each permanent em-

ployee whose appointment carries no restric-

tion or condition such as conditional, indefi-

nite, specific time limit, or trial period. 

(2) Group II includes each employee: 

(i) Serving a trial period; or 

(ii) Whose tenure is equivalent to a career- 

conditional appointment in the competitive 

service in agencies having such excepted ap-

pointments.

(3) Group III includes each employee: 

(i) Whose tenure is indefinite (i.e., without 

specific time limit), but not actually or po-

tentially permanent; 

(ii) Whose appointment has a specific time 

limitation of more than 1 year; or 

(iii) Who is currently employed under a 

temporary appointment limited to 1 year or 

less, but who has completed 1 year of current 

continuous service under a temporary ap-

pointment with no break in service of 1 

workday or more. 

§ 351.503. Length of service 
(a) Each agency shall establish a service 

date for each competing employee. 

(b) An employee’s service date is whichever 

of the following dates reflects the employee’s 

creditable service: 

(1) The date the employee entered on duty, 

when he or she has no previous creditable 

service;

(2) The date obtained by subtracting the 

employee’s total creditable previous service 

from the date he or she last entered on duty; 

or

(3) The date obtained by subtracting from 

the date in paragraph (b)(1) or (b)(2) of this 

section, the service equivalent allowed for 

performance ratings under Sec. 351.504. 

(c) An employee who is a retired member of 

a uniformed service is entitled to credit 

under this part for: 

(1) The length of time in active service in 

the armed forces during a war, or in a cam-

paign or expedition for which a campaign 

badge has been authorized; or 

(2) The total length of time in active serv-

ice in the armed forces if the employee is 

considered a preference eligible under Sec. 

351.501(d) of this part. 

(d) Each agency shall adjust the service 

date for each employee to withhold credit for 

noncreditable time. 

§351.504. Credit for performance 
(a) Ratings used. Only ratings of record as 

defined in Sec. 351.203 shall be used as the 

basis for granting additional retention serv-

ice credit in a reduction in force. 

(b)(1) An employee’s entitlement to addi-

tional retention service credit for perform-

ance under this subpart shall be based on the 

employee’s three most recent ratings of 

record received during the 4–year period 

prior to the date of issuance of reduction in 

force notices, except as otherwise provided in 

paragraphs (b)(2) and (c) of this section. 

(2) To provide adequate time to determine 

employee retention standing, an agency may 

provide for a cutoff date, a specified number 

of days prior to the issuance of reduction in 

force notices after which no new ratings of 

record will be put on record and used for pur-

poses of this subpart. When a cutoff date is 

used, an employee will receive performance 

credit for the three most recent ratings of 

record received during the 4–year period 

prior to the cutoff date. 

(3) To be creditable for purposes of this 

subpart, a rating of record must have been 

issued to the employee, with all appropriate 

reviews and signatures, and must also be on 

record (i.e., the rating of record is available 

for use by the office responsible for estab-

lishing retention registers). 

(4) The awarding of additional retention 

service credit based on performance for pur-

poses of this subpart must be uniformly and 

consistently applied within a competitive 

area, and must be consistent with the agen-

cy’s appropriate issuance(s) that implement 

these policies. Each agency must specify in 

its appropriate issuance(s): 

(i) The conditions under which a rating of 

record is considered to have been received 

for purposes of determining whether it is 

within the 4–year period prior to either the 

date the agency issues reduction in force no-

tices or the agency-established cutoff date 

for ratings of record, as appropriate; and 

(ii) If the agency elects to use a cutoff 

date, the number of days prior to the 

issuance of reduction in force notices after 

which no new ratings of record will be put on 

record and used for purposes of this subpart. 

(c) Missing ratings. Additional retention 

service credit for employees who do not have 

three actual ratings of record during the 4– 

year period prior to the date of issuance of 

reduction in force notices or the 4–year pe-

riod prior to the agency-established cutoff 

date for ratings of record permitted in para-

graph (b)(2) of this section shall be deter-

mined as appropriate, and as follows: 

(1) An employee who has not received any 

rating of record during the 4–year period 

shall receive credit for performance based on 

the modal rating for the summary level pat-

tern that applies to the employee’s official 

position of record at the time of the reduc-

tion in force. 

(2) An employee who has received at least 

one but fewer than three previous ratings of 

record during the 4–year period shall receive 

credit for performance on the basis of the 

value of the actual rating(s) of record di-

vided by the number of actual ratings re-

ceived. If an employee has received only two 

actual ratings of record during the period, 

the value of the ratings is added together 

and divided by two (and rounded in the case 

of a fraction to the next higher whole num-

ber) to determine the amount of additional 

retention service credit. If an employee has 

received only one actual rating of record 

during the period, its value is the amount of 

additional retention service credit provided. 

§ 351.505. Records 
Each agency shall maintain the current 

correct records needed to determine the re-

tention standing of its competing employees. 

The agency shall allow the inspection of its 

retention registers and related records by an 

employee of the agency to the extent that 

the registers and records have a bearing on a 

specific action taken, or to be taken, against 

the employee. The agency shall preserve in-

tact all registers and records relating to an 

employee for at least 1 year from the date 

the employee is issued a specific notice. 

§ 351.506. Effective date of retention standing 
Except for applying the performance factor 

as provided in Sec. 351.504: 

(a) The retention standing of each em-

ployee released from a competitive level in 

the order prescribed in Sec. 351.601 is deter-

mined as of the date the employee is so re-

leased.

(b) The retention standing of each em-

ployee retained in a competitive level as an 

exception under Sec. 351.606(b), Sec. 351.607, 
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or Sec. 351.608, is determined as of the date 

the employee would have been released had 

the exception not been used. The retention 

standing of each employee retained under 

any of these provisions remains fixed until 

completion of the reduction in force action 

which resulted in the temporary retention. 
(c) When an agency discovers an error in 

the determination of an employee’s reten-

tion standing, it shall correct the error and 

adjust any erroneous reduction-in-force ac-

tion to accord with the employee’s proper re-

tention standing as of the effective date es-

tablished by this section. 

Subpart F—Release From Competitive Level 

§ 351.601. Order of release from competitive 
level
(a) Each agency shall select competing em-

ployees for release from a competitive level 

under this part in the inverse order of reten-

tion standing, beginning with the employee 

with the lowest retention standing on the re-

tention register. An agency may not release 

a competing employee from a competitive 

level while retaining in that level an em-

ployee with lower retention standing except: 
(1) As required under Sec. 351.606 when an 

employee is retained under a mandatory ex-

ception or under Sec. 351.806 when an em-

ployee is entitled to a new written notice of 

reduction in force; or 
(2) As permitted under Sec. 351.607 when an 

employee is retained under a permissive con-

tinuing exception or under Sec. 351.608 when 

an employee is retained under a permissive 

temporary exception. 
(b) When employees in the same retention 

subgroup have identical service dates and are 

tied for release from a competitive level, the 

agency may select any tied employee for re-

lease.

§ 351.602. Prohibitions 
An agency may not release a competing 

employee from a competitive level while re-

taining in that level an employee with: 
(a) A specifically limited temporary ap-

pointment;
(b) A specifically limited temporary or 

term promotion. 

§ 351.603. Actions subsequent to release from 
competitive level 
An employee reached for release from a 

competitive level shall be offered assignment 

to another position in accordance with sub-

part G of this part. If the employee accepts, 

the employee shall be assigned to the posi-

tion offered. If the employee has no assign-

ment right or does not accept an offer under 

subpart G, the employee shall be furloughed 

or separated. 

§ 351.604. Use of furlough 
(a) An agency may furlough a competing 

employee only when it intends within 1 year 

to recall the employee to duty in the posi-

tion from which furloughed. 
(b) An agency may not separate a com-

peting employee under this part while an 

employee with lower retention standing in 

the same competitive level is on furlough. 
(c) An agency may not furlough a com-

peting employee for more than 1 year. 
(d) When an agency recalls employees to 

duty in the competitive level from which 

furloughed, it shall recall them in the order 

of their retention standing, beginning with 

highest standing employee. 

§ 351.605. Liquidation provisions 
When an agency will abolish all positions 

in a competitive area within 180 days, it 

must release employees in group and sub-

group order consistent with Sec. 351.601(a). 

At its discretion, the agency may release the 

employees in group order without regard to 

retention standing within a subgroup, except 

as provided in Sec. 351.606. When an agency 

releases an employee under this section, the 

notice to the employee must cite this au-

thority and give the date the liquidation will 

be completed. An agency may also apply 

Secs. 351.607 and 351.608 in a liquidation. 

Sec. 351.606. Mandatory exceptions 
(a) Armed Forces restoration rights. When 

an agency applies Sec. 351.601 or Sec. 351.605, 

it shall give retention priorities over other 

employees in the same subgroup to each 

group I or II employee entitled under 38 

U.S.C. 2021 or 2024 to retention for, as appli-

cable, 6 months or 1 year after restoration, 

as provided in part 353 of this chapter. 
(b) Use of annual leave to reach initial eli-

gibility for retirement or continuance of 

health benefits. (1) An agency shall make a 

temporary exception under this section to 

retain an employee who is being involun-

tarily separated under this part, and who 

elects to use annual leave to remain on the 

agency’s rolls after the effective date the 

employee would otherwise have been sepa-

rated by reduction in force, in order to estab-

lish initial eligibility for immediate retire-

ment under 5 U.S.C. 8336, 8412, or 8414, and/or 

to establish initial eligibility under 5 U.S.C. 

8905 to continue health benefits coverage 

into retirement. 
(2) An agency shall make a temporary ex-

ception under this section to retain an em-

ployee who is being involuntarily separated 

under authority of part 752 of this chapter 

because of the employee’s decision to decline 

relocation (including transfer of function), 

and who elects to use annual leave to remain 

on the agency’s rolls after the effective date 

the employee would otherwise have been sep-

arated by adverse action, in order to estab-

lish initial eligibility for immediate retire-

ment under 5 U.S.C. 8336, 8412, or 8414, and/or 

to establish initial eligibility under 5 U.S.C. 

8905 to continue health benefits coverage 

into retirement. 
(3) An employee retained under paragraph 

(b) this section must be covered by chapter 

63 of title 5, United States Code. 
(4) An agency may not retain an employee 

under this section past the date that the em-

ployee first becomes eligible for immediate 

retirement, or for continuation of health 

benefits into retirement, except that an em-

ployee may be retained long enough to sat-

isfy both retirement and health benefits re-

quirements.
(5) Except as permitted by 5 CFR 351.608(d), 

an agency may not approve an employee’s 

use of any other type of leave after the em-

ployee has been retained under a temporary 

exception authorized by paragraph (b) of this 

section.
(6) Annual leave for purposes of paragraph 

(b) of this section is described in Sec. 630.212 

of Title 5, CFR. 
(c) Documentation. Each agency shall 

record on the retention register, for inspec-

tion by each employee, the reasons for any 

deviation from the order of release required 

by Sec. 351.601 or Sec. 351.605. 

§ 351.607. Permissive continuing exceptions 
An agency may make exception to the 

order of release in Sec. 351.601 and to the ac-

tion provisions of Sec. 351.603 when needed to 

retain an employee on duties that cannot be 

taken over within 90 days and without undue 

interruption to the activity by an employee 

with higher retention standing. The agency 

shall notify in writing each higher-standing 

employee reached for release from the same 

competitive level of the reasons for the ex-

ception.

§ 351.608. Permissive temporary exceptions 
(a) General. (1) In accordance with this sec-

tion, an agency may make a temporary ex-

ception to the order of release in Sec. 351.601, 

and to the action provisions of Sec. 351.603, 

when needed to retain an employee after the 

effective date of a reduction in force. Except 

as otherwise provided in paragraphs (c) and 

(e) of this section, an agency may not make 

a temporary exception for more than 90 days. 
(2) After the effective date of a reduction 

in force action, an agency may not amend or 

cancel the reduction in force notice of an 

employee retained under a temporary excep-

tion so as to avoid completion of the reduc-

tion in force action. 
(b) Undue interruption. An agency may 

make a temporary exception for not more 

than 90 days when needed to continue an ac-

tivity without undue interruption. 
(c) Government obligation. An agency may 

make a temporary exception to satisfy a 

Government obligation to the retained em-

ployee without regard to the 90–day limit set 

forth under paragraph (a)(1) of this section. 
(d) Sick leave. An agency may make a tem-

porary exception to retain on sick leave a 

lower standing employee covered by an ap-

plicable leave system for Federal employees, 

who is on approved sick leave on the effec-

tive date of the reduction in force, for a pe-

riod not to exceed the date the employee’s 

sick leave is exhausted. Use of sick leave for 

this purpose must be in accordance with the 

requirements in part 630, subpart D of this 

chapter (or other applicable leave system for 

Federal employees). An agency may not ap-

prove an employee’s use of any other type of 

leave after the employee has been retained 

under this paragraph (d). 
(e)(1) An agency may make a temporary 

exception to retain on accrued annual leave 

a lower standing employee who: 
(i) Is being involuntarily separated under 

this part; 

(ii) Is covered by a Federal leave system 

under authority other than chapter 63 of 

title 5, United States Code; and, 

(iii) Will attain first eligibility for an im-

mediate retirement benefit under 5 U.S.C. 

8336, 8412, or 8414 (or other authority), and/or 

establish eligibility under 5 U.S.C. 8905 (or 

other authority) to carry health benefits 

coverage into retirement during the period 

represented by the amount of the employee’s 

accrued annual leave. 

(2) An agency may not approve an employ-

ee’s use of any other type of leave after the 

employee has been retained under this para-

graph (e). 

(3) This exception may not exceed the date 

the employee first becomes eligible for im-

mediate retirement or for continuation of 

health benefits into retirement, except that 

an employee may be retained long enough to 

satisfy both retirement and health benefits 

requirements.

(4) Accrued annual leave includes all accu-

mulated, accrued, and restored annual leave, 

as applicable, in addition to annual leave 

earned and available to the employee after 

the effective date of the reduction in force. 

When approving a temporary exception 

under this provision, an agency may not ad-

vance annual leave or consider any annual 

leave that might be credited to an employ-

ee’s account after the effective date of the 

reduction in force other than annual leave 

earned while in an annual leave status. 

(f) Other exceptions. An agency may make a 

temporary exception under this section to 

extend an employee’s separation date beyond 

the effective date of the reduction in force 

when the temporary retention of a lower 
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standing employee does not adversely affect 

the right of any higher standing employee 

who is released ahead of the lower standing 

employee. The agency may establish a max-

imum number of days, up to 90 days, for 

which an exception may be approved. 
(g) Notice to employees. When an agency ap-

proves an exception for more than 30 days, it 

must:
(1) Notify in writing each higher standing 

employee in the same competitive level 

reached for release of the reasons for the ex-

ception and the date the lower standing em-

ployee’s retention will end; and 
(2) List opposite the employee’s name on 

the retention register the reasons for the ex-

ception and the date the employee’s reten-

tion will end. 

Subpart G—Assignment Rights (Bump and 

Retreat)

351.701 Assignment involving displacement 
(a) General. When a group I or II competi-

tive service employee with a current annual 

performance rating of record of minimally 

successful (Level 2) or equivalent, or higher, 

is released from a competitive level, an agen-

cy shall offer assignment, rather than fur-

lough or separate, in accordance with para-

graphs (b), (c), and (d) of this section to an-

other competitive position which requires no 

reduction, or the least possible reduction, in 

representative rate. The employee must be 

qualified for the offered position. The offered 

position shall be in the same competitive 

area, last at least 3 months, and have the 

same type of work schedule (e.g., full-time, 

part-time, intermittent, or seasonal) as the 

position from which the employee is re-

leased. Upon accepting an offer of assign-

ment, or displacing another employee under 

this part, an employee retains the same sta-

tus and tenure in the new position. The pro-

motion potential of the offered position is 

not a consideration in determining an em-

ployee’s right of assignment. 
(b) Lower subgroup—bumping. A released 

employee shall be assigned in accordance 

with paragraph (a) of this section and bump 

to a position that: 
(1) Is held by another employee in a lower 

tenure group or in a lower subgroup within 

the same tenure group; and 
(2) Is no more than three grades (or appro-

priate grade intervals or equivalent) below 

the position from which the employee was 

released.
(c) Same subgroup—retreating. A released 

employee shall be assigned in accordance 

with paragraphs (a) and (d) of this section 

and retreat to a position that: 
(1) Is held by another employee with lower 

retention standing in the same tenure group 

and subgroup; 
(2) Is not more than three grades (or appro-

priate grade intervals or equivalent) below 

the position from which the employee was 

released, except that for a preference eligible 

employee with a compensable service-con-

nected disability of 30 percent or more the 

limit is five grades (or appropriate grade in-

tervals or equivalent); and 
(3) Is the same position, or an essentially 

identical position, formerly held by the re-

leased employee as a competing employee in 

a Federal agency (i.e., when held by the re-

leased employee in an executive, legislative, 

or judicial branch agency, the position would 

have been placed in tenure groups I, II, or 

III, or equivalent). In determining whether a 

position is essentially identical, the deter-

mination is based on the competitive level 

criteria found in Sec. 351.403, but not nec-

essarily in regard to the respective grade, 

classification series, type of work schedule, 

or type of service, of the two positions. 

(d) Limitation. An employee with a cur-

rent annual performance rating of record of 

minimally successful (Level 2) or equivalent 

may be assigned under paragraph (c) of this 

section only to a position held by another 

employee with a current annual performance 

rating of record no higher than minimally 

successful (Level 2) or equivalent. 
(e) Pay rates. (1) The determination of 

equivalent grade intervals shall be based on 

a comparison of representative rates. 
(2) Each employee’s assignment rights 

shall be determined on the basis of the pay 

rates in effect on the date of issuance of spe-

cific reduction-in-force notices, except that 

when it is officially known on the date of 

issuance of notices that new pay rates have 

been approved and will become effective by 

the effective date of the reduction in force, 

assignment rights shall be determined on the 

basis of the new pay rates. 
(f)(1) In determining applicable grades (or 

grade intervals) under Secs. 351. 701(b)(2) and 

351.701(c)(2), the agency uses the grade pro-

gression of the released employee’s position 

of record to determine the grade (or interval) 

limits of the employee’s assignment rights. 
(2) For positions covered by the General 

Schedule, the agency must determine wheth-

er a one-grade, two-grade, or mixed grade in-

terval progression is applicable to the posi-

tion of the released employee. 
(3) For positions not covered by the Gen-

eral Schedule, the agency must determine 

the normal line of progression for each occu-

pational series and grade level to determine 

the grade (or interval) limits of the released 

employee’s assignment rights. If the agency 

determines that there is no normal line of 

progression for an occupational series and 

grade level, the agency provides the released 

employee with assignment rights to posi-

tions within three actual grades lower on a 

one-grade basis. The normal line of progres-

sion may include positions in different pay 

systems.
(4) For positions where no grade structure 

exists, the agency determines a line of pro-

gression for each occupation and pay rate, 

and provides assignment rights to positions 

within three grades (or intervals) lower on 

that basis. 
(5) If the released employee holds a posi-

tion that is less than three grades above the 

lowest grade in the applicable classification 

system (e.g., the employee holds a GS–2 posi-

tion), the agency provides the released em-

ployee with assignment rights up to three 

actual grades lower on a one-grade basis in 

other pay systems. 

§351.702. Qualifications for assignment 
(a) Except as provided in Sec. 351.703, an 

employee is qualified for assignment under 

Sec. 351.701 if the employee: 
(1) Meets the standards and requirements 

for the position, including any minimum 

educational requirement, and any selective 

placement factors established by the agency; 
(2) Is physically qualified, with reasonable 

accommodation where appropriate, to per-

form the duties of the position; 
(3) Has the capacity, adaptability, and spe-

cial skills needed to satisfactorily perform 

the duties of the position without undue 

interruption. This determination includes 

recency of experience, when appropriate. 
(b) An employee who is released from a 

competitive level during a leave of absence 

because of a corpensable injury may not be 

denied an assignment right solely because 

the employee is not physically qualified for 

the duties of the position if the physical dis-

qualification resulted from the compensable 

injury.

(c) If an agency determines, on the basis of 

evidence before it, that a preference eligible 

employee who has a compensable service- 

connected disability of 30 percent or more is 

not able to fulfill the physical requirements 

of a position to which the employee would 

otherwise have been assigned under this 

part, the agency must notify the employee of 

the reasons for the determination. 

(e) An agency may formally designate as a 

trainee or developmental position a position 

in a program with all of the following char-

acteristics:

(1) The program must have been designed 

to meet the agency’s needs and requirements 

for the development of skilled personnel; 

(2) The program must have been formally 

designated, with its provisions made known 

to employees and supervisors; 

(3) The program must be developmental by 

design, offering planned growth in duties and 

responsibilities, and providing advancement 

in recognized lines of career progression; and 

(4) The program must be fully imple-

mented, with the participants chosen 

through standard selection procedures. To be 

considered qualified for assignment under 

Sec. 351.701 to a formally designated trainee 

or developmental position in a program hav-

ing all of the characteristics covered in para-

graphs (e)(1), (2), (3), and (4) of this section, 

an employee must meet all of the conditions 

required for selection and entry into the pro-

gram.

§351.703. Exception to qualifications 
An agency may assign an employee to a 

vacant position under Sec. 351.201(b) or Sec. 

351.701 of this part if: 

(a) The employee meets any minimum edu-

cation requirement for the position; and 

(b) The agency determines that the em-

ployee has the capacity, adaptability, and 

special skills needed to satisfactorily per-

form the duties and responsibilities of the 

position.

§351.704. Rights and prohibitions 
(a)(1) An agency may satisfy an employee’s 

right to assignment under Sec. 351.701 by as-

signment to a vacant position under Sec. 

351.201(b), or by assignment under any appli-

cable administrative assignment provisions 

of Sec. 351.705, to a position having a rep-

resentative rate equal to that the employee 

would be entitled under Sec. 351.701. An 

agency may also offer an employee assign-

ment under Sec. 351.201(b) to a vacant posi-

tion in lieu of separation by reduction in 

force under 5 CFR part 351. Any offer of as-

signment under Sec. 351.201(b) to a vacant 

position must meet the requirements set 

forth under Sec. 351.701. 

(2) An agency may, at its discretion, 

choose to offer a vacant other-than-full-time 

position to a full-time employee or to offer a 

vacant full-time position to an other-than- 

full-time employee in lieu of separation by 

reduction in force. 

(b) Section 351.701 does not: 

(1) Authorize or permit an agency to assign 

an employee to a position having a higher 

representative rate; 

(2) Authorize or permit an agency to dis-

place a full-time employee by an other-than- 

full-time employee, or to satisfy an other- 

than-full-time employee’s right to assign-

ment by assigning the employee to a vacant 

full-time position. 

(3) Authorize or permit an agency to dis-

place an other-than-full-time employee by a 

full-time employee, or to satisfy a full-time 

employee’s right to assignment by assigning 

the employee to a vacant other-than-full- 

time position. 
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(4) Authorize or permit an agency to assign 

a competing employee to a temporary posi-

tion (i.e., a position under an appointment 

not to exceed 1 year), except as an offer of 

assignment in lieu of separation by reduc-

tion in force under this part when the em-

ployee has no right to a position under Sec. 

351.701 or Sec. 351.704(a)(1) of this part. This 

option does not preclude an agency from, as 

an alternative, also using a temporary posi-

tion to reemploy a competing employee fol-

lowing separation by reduction in force 

under this part. 
(5) Authorize or permit an agency to dis-

place an employee or to satisfy a competing 

employee’s right to assignment by assigning 

the employee to a position with a different 

type of work schedule (e.g., full-time, part- 

time, intermittent, or seasonal) than the po-

sition from which the employee is released. 

§351.705. Administrative assignment 
(a) An agency may, at its discretion, adopt 

provisions which: 
(1) Permit a competing employee to dis-

place an employee with lower retention 

standing in the same subgroup consistent 

with Sec. 351.701 when the agency cannot 

make an equally reasonable assignment by 

displacing an employee in a lower subgroup; 
(2) Permit an employee in subgroup III–AD 

to displace an employee in subgroup III–A or 

III–B, or permit an employee in subgroup III– 

A to displace an employee is subgroup III–B 

consistent with Sec. 351.701; or 
(3) Provide competing employees in the ex-

cepted service with assignment rights to 

other positions under the same appointing 

authority on the same basis as assignment 

rights provided to competitive service em-

ployees under Sec. 351.701 and in paragraphs 

(a) (1) and (2) of this section. 
(b) Provisions adopted by an agency under 

paragraph (a) of this section: 
(1) Shall be consistent with this part; 
(2) Shall be uniformly and consistently ap-

plied in any one reduction in force; 
(3) May not provide for the assignment of 

an other-than-full-time employee to a full- 

time position; 
(4) May not provide for the assignment of 

a full-time employee to an other-than-full- 

time position; 
(5) May not provide for the assignment of 

an employee in a competitive service posi-

tion to a position in the excepted service; 

and
(6) May not provide for the assignment of 

an employee in an excepted position to a po-

sition in the competitive service. 

Subpart H—Notice to Employee 

§351.801. Notice period 
(a)(1) Except as provided in paragraph (b) 

of this section, each competing employee se-

lected for release from a competitive level 

under this part is entitled to a specific writ-

ten notice at least 60 full days before the ef-

fective date of release. 
(2) At the same time an agency issues a no-

tice to an employee, it must give a written 

notice to the exclusive representative(s), as 

defined in 5 U.S.C. 7103(a)(16), as applied by 

the CAA, of each affected employee at the 

time of the notice. When a significant num-

ber of employees will be separated, an agen-

cy must also satisfy the notice requirements 

of Secs. 351.803 (b) and (c). 
(b) When a reduction in force is caused by 

circumstances not reasonably foreseeable, an 

agency may provide a notice period of less 

than 60 days, but the shortened notice period 

must cover at least 30 full days before the ef-

fective date of release. 
(c) The notice period begins the day after 

the employee receives the notice. 

(d) When an agency retains an employee 

under Sec. 351.607 or Sec. 351.608, the notice 

to the employee shall cite the date on which 

the retention period ends as the effective 

date of the employee’s release from the com-

petitive level. 

§ 351.802. Content of notice 
(a)(1) The action to be taken, the reasons 

for the action, and its effective date; 

(2) The employee’s competitive area, com-

petitive level, subgroup, service date, and 

three most recent ratings of record received 

during the last 4 years; 

(3) The place where the employee may in-

spect the regulations and record pertinent to 

this case; 

(4) The reasons for retaining a lower-stand-

ing employee in the same competitive level 

under Sec. 351.607 or Sec. 351.608; 

(5) Information on reemployment rights, 

except as permitted by Sec. 351.803(a); and 

(6) The employee’s right, as applicable, to 

grieve under a negotiated grievance proce-

dure.

(b) When an agency issues an employee a 

notice, the agency must, upon the employ-

ee’s request, provide the employee with a 

copy of retention regulations found in part 

351 of this chapter. 

§ 351.803. Notice of eligibility for reemploy-
ment and other placement assistance 
(a) The employee must be given a release 

to authorize, at his or her option, the release 

of his or her resume and other relevant em-

ployment information for employment refer-

ral to State dislocated worker unit(s) and po-

tential public or private sector employers. 

The employee must also be given informa-

tion concerning how to apply both for unem-

ployment insurance through the appropriate 

State program and benefits available under 

the State dislocated worker unit(s), as des-

ignated or created under title III of the Job 

Training Partnership Act, and an estimate of 

severance pay (if eligible). 

(b) When 50 or more employees in a com-

petitive area receive separation notices 

under this part, the agency must provide 

written notification of the action, at the 

same time it issues specific notices of sepa-

ration to employees, to: 

(1) The State dislocated worker unit(s), as 

designated or created under title III of the 

Job Training Partnership Act; 

(2) The chief elected official of local gov-

ernment(s) within which these separations 

will occur; and 

(c) The notice required by paragraph (b) of 

this section must include: 

(1) The number of employees to be sepa-

rated from the agency by reduction in force 

(broken down by geographic area); 

(2) The effective date of the separations. 

§ 351.804. Expiration of notice 
(a) A notice expires when followed by the 

action specified, or by an action less severe 

than specified, in the notice or in an amend-

ment made to the notice before the agency 

takes the action. 

(b) An agency may not take the action be-

fore the effective date in the notice; instead, 

the agency may cancel the reduction in force 

notice and issue a new notice subject to this 

subpart.

§ 351.805. New notice required 
(a) An employee is entitled to a written no-

tice of, as appropriate, at least 60 or 120 full 

days if the agency decides to take an action 

more severe than first specified. 

(b) An agency must give an employee an 

amended written notice if the reduction in 

force is changed to a later date. A reduction 

in force action taken after the date specified 

in the notice given to the employee is not in-

valid for that reason, except when it is chal-

lenged by a higher-standing employee in the 

competitive level who is reached out of order 

for a reduction in force action as a result of 

the change in dates. 
(c) An agency must give an employee an 

amended written notice and allow the em-

ployee to decide whether to accept a better 

offer of assignment under subpart G of this 

part that becomes available before or on the 

effective date of the reduction in force. The 

agency must give the employee the amended 

notice regardless of whether the employee 

has accepted or rejected a previous offer of 

assignment, provided that the employee has 

not voluntarily separated from his or her of-

ficial position. 

§ 351.806. Status during notice period 
When possible, the agency shall retain the 

employee on active duty status during the 

notice period. When in an emergency the 

agency lacks work or funds for all or part of 

the notice period, it may place the employee 

on annual leave with or without his or her 

consent, or leave without pay with his or her 

consent, or in a nonpay status without his or 

her consent. 

§351.807. Certification of Expected Separa-
tion
(a) For the purpose of enabling otherwise 

eligible employees to be considered for eligi-

bility to participate in dislocated worker 

programs under the Job Training Partner-

ship Act administered by the U.S. Depart-

ment of Labor, an agency may issue a Cer-

tificate of Expected Separation to a com-

peting employee who the agency believes, 

with a reasonable degree of certainty, will be 

separated from Federal employment by re-

duction in force procedures under this part. 

A certification may be issued up to 6 months 

prior to the effective date of the reduction in 

force.
(b) This certification may be issued to a 

competing employee only when the agency 

determines:
(1) There is a good likelihood the employee 

will be separated under this part; 
(2) Employment opportunities in the same 

or similar position in the local commuting 

area are limited or nonexistent; 
(3) Placement opportunities within the em-

ployee’s own or other Federal agencies in the 

local commuting area are limited or non-

existent; and 
(4) If eligible for optional retirement, the 

employee has not filed a retirement applica-

tion or otherwise indicated in writing an in-

tent to retire. 
(c) A certification is to be addressed to 

each individual eligible employee and must 

be signed by an appropriate agency official. 

A certification must contain the expected 

date of reduction in force, a statement that 

each factor in paragraph (b) of this section 

has been satisfied, and a description of Job 

Training Partnership Act programs, the 

Interagency Placement Program, and the 

Reemployment Priority List. 
(d) A certification may not be used to sat-

isfy any of the notice requirements else-

where in this subpart. 

Subpart I—Appeals and Corrective Action 

§ 351.902. Correction by agency 
When an agency decides that an action 

under this part was unjustified or unwar-

ranted and restores an individual to the 

former grade or rate of pay held or to an in-

termediate grade or rate of pay, it shall 

make the restoration retroactively effective 

to the date of the improper action. 
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