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The American people should join me in
expecting Senate Democrats to do the
same for President Bush. In fact, I
think we should take this year’s sys-
tematic and calculated performance as
a pledge that the Senate will confirm
at least 100 of President Bush’s judicial
nominees in 2002.

Mr. President, there is another fact
that I think ought to be brought up.
That is, when the first President Bush
left office, there were around 67 vacan-
cies and 54 nominations pending that
were never acted upon. But on election
day of 2000, only about 42 Clinton nomi-
nees were left pending, several of whom
were sent here so late in the year that
there was no way the Judiciary Com-
mittee could have processed them.

I tried to do my best as Judiciary
Committee chairman, and I don’t think
anybody on the other side has a right
to complain. Admittedly, there were a
few judges that we just couldn’t get
through, but it wasn’t for lack of try-
ing. There are some Senators in each
party who may not want to see many
of the other party’s judges get through,
and they make it tough. But those
Members are very much in the minor-
ity. I think most Members in both par-
ties would like to see a better job done.

Now, I have great hope we will do a
better job next year. It is an absolute
disgrace to allow 79 percent of Presi-
dent Bush’s circuit court nominees to
languish. In particular, I will mention
three of them.

Michael McConnell is one of the
greatest minds in the field of law
today. He has all kinds of Democrat
support, but one or more single-issue
special interest groups are mouthing
off against him. He has wide bipartisan
support and everybody that knows him
knows he would make a great circuit
court of appeals judge. I would like to
see him on the Tenth Circuit Court of
Appeals because I think he would help
that court a great deal.

Another one is Miguel Estrada. Here
is one of the leading minorities in the
country today, an immigrant who
graduated from Columbia University
and Harvard Law School. But the Sen-
ate leadership has been sitting on his
nomination for 7 months, preventing
him from having a hearing. He received
the American Bar Association’s high-
est rating, which some Democrats have
touted as the gold standard for nomi-
nees, but still cannot get the time of
day from the Judiciary Committee.

John Roberts is another excellent
nominee. He is considered one of the
greatest appellate lawyers in the coun-
try today. My friends on the other side
left him languishing as a nominee of
the first President Bush, back in 1992.
Here he is, languishing for another 7
months, not even being given a chance
to have a vote up or down.

Now let me just say a few words
about two executive branch nominees
who also have been mistreated. One is
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Eugene Scalia, the nominee for Solic-
itor of Labor. Listening to his critics,
you might think the plan is to turn
OSHA over to Eugene Scalia, who dis-
agrees with the efficacy of some of the
rules on ergonomics. But he will have
nothing to do with that. And besides,
both Houses rejected those rules by a
majority vote. The Solicitor of Labor
basically has no power other than to
issue legal opinions, and Scalia is one
of the brightest young legal minds in
the country today.

I suggested last week that Mr.
Scalia’s nomination is being stopped
for two reasons—at least these are the
ones that keep cropping up. And I hope
these are not the true reasons why any
Senator would stop an executive
branch nominee. I would be tremen-
dously disappointed at our Senate if
they were the true reasons.

The first is that he is a pro-life
Catholic. This is not a persuasive argu-
ment for voting against Eugene
Scalia’s nomination. It is offensive to
me if anyone in this body would actu-
ally vote against someone for that rea-
son. The fact that he is a pro-life
Catholic has nothing to do with wheth-
er or not he can do a good job as Solic-
itor of Labor. Everybody knows he is
an excellent lawyer. He has said he will
abide by the law, whatever it is.
Whether he agrees or disagrees with it,
he will enforce the law. What more can
you ask of a nominee? And he is the
President’s choice for this position. He
deserves to have a vote.

If people feel so strongly against him
that they want to vote him down, let
them vote against him. But at least let
this man, and the President, have a
vote on this nomination.

The second reason that Eugene
Scalia’s nomination is being stopped, is
that some may hold it against him
that his father happens to be Justice
Antonin Scalia on the U.S. Supreme
Court. I hope nobody in this body
would hold it against a son, the fact
that they might disagree with the fa-
ther. I do not have to speak in favor of
Antonin Scalia. He is one of the great-
est men in this country. He is a strong,
morally upright, decent, honorable, in-
tellectually sound, brilliant jurist—
just the type we ought to have in the
Federal courts. The fact that he may
be more conservative than some in this
body is irrelevant.

But even if there were some good rea-
son to criticize Justice Scalia, there is
no basis at all for using such a criti-
cism against his son, who is a decent,
honorable, intelligent, intellectual,
brilliant young attorney who deserves
the opportunity to serve his Govern-
ment, and who has already said that as
Solicitor of Labor he will abide by the
law whether he agrees with it or not.
Knowing how honorable he is, I know
he will do exactly that.

The second executive branch nomina-
tion I want to mention is Joseph
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Schmitz for Inspector General of the
Department of Defense. I happen to
know a lot about him; he is one of the
brightest people I have ever met. He is
not even getting a committee vote. At
least Mr. Scalia got a vote in com-
mittee—he received a majority vote in
his favor in the HELP Committee. But
Mr. Schmitz isn’t even getting a vote
in committee. That is no way to treat
a nominee, or the President who nomi-
nated him.

Frankly, these jobs—solicitor and in-
spector general—are not politically
sensitive positions. And both of these
men I know personally to be honest,
decent, honorable men. They deserve
votes in this body. If they lose, then I
can live with that result. I do not be-
lieve they will lose.

The purposeful delay on all of these
nominations bother me a great deal,
and I hope we do something about it. If
we can’t do anything before the end of
the current session, then I hope we will
do it shortly after we get back.

I will continue to do my very best to
work as closely as I can with Senator
LEAHY. We are friends, and I respect
him. I want to support him in every
way. But some of the comments I have
heard in this Chamber today are noth-
ing more than a distortion of the facts,
a distortion of the numbers, and a dis-
tortion of the record. I personally re-
sent it.

Mr. President, I yield the floor and
suggest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

—_—

ADMINISTRATIVE SIMPLIFICATION
COMPLIANCE ACT

Mr. BINGAMAN. Mr. President, on
December 12, 2001, the Senate passed
the Administrative Simplification
Compliance Act, by unanimous con-
sent. As the title states, this is a bill
about compliance with the ‘‘Adminis-
trative Simplification Act” and not a
proposal to delay enforcement of it.

This bill permits healthcare organi-
zations, health plans, providers and
clearinghouses, which cannot meet the
current deadline for compliance with
the transactions and code sets rule, to
seek and obtain a one-year delay. Such
flexibility was necessary due to the
complexity and novel nature of the
changes mandated under the Adminis-
trative Simplification Act. At the
same time, certain provisions were
built into the rule to allay concerns
that entitles that request the delay
may merely continue to avoid pre-
paring for compliance. The first of the
provisions designed to provide compli-
ance impetus is the requirement to
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submit a plan no later than October 16,
2002, stating, among other things, how
the covered entity will come into com-
pliance by October 16, 2003.

These plans must include: (1) an anal-
ysis reflecting the extent to which, and
the reasons, why, the person is not in
compliance; (2) a budget, schedule,
work plan, and implementation strat-
egy for achieving compliance; (3)
whether the person plans to use or
might use a contractor or other vendor
to assist the person in achieving com-
pliance; and (4) a timeframe for testing
that begins not later than April 15,
2003.

I am concerned that there will be a
yvear in which some covered entities are
using compliant standard transactions,
as prescribed by the Administrative
Simplification Act, and others who are
not compliant and sought the delay ac-
cording to them by H.R. 3323. For those
in compliance, it is important that
they are not penalized for using a com-
pliant standard transaction format, as
prescribed by the Administrative Sim-
plification Act, after the original com-
pliance date of October 15, 2002. That
is, transactions should not be rejected,
burdened, or penalized with additional
costs, for being in conformity to the
standard transaction format.

In order to avoid burdening com-
plying health care entities, those enti-
ties seeking delay should also set forth
how they will accept and not unduly
burden conforming transactions from
compliant health care entities between
October 16, 2002, and October 16, 2003.

I look forward to working with my
colleagues to ensure that Administra-
tive Simplification Act accomplishes
what it was set out to do, which is to
save money for covered entities on
transactions costs, provided adminis-
trative efficiency, and protect the pri-
vacy of personally identifiable health
information.

——
HOLD ON S. 1803

Mr. GRASSLEY. Mr. President, in
keeping with my policy on public dis-
closure of holds, today I placed a hold
on further action on S. 1803, legislation
reported out by the Senate Foreign Re-
lations Committee to authorize appro-
priations under the Arms Export Con-
trol Act and the Foreign Assistance
Act of 1961.

I am particularly concerned with
Section 602 of this legislation.

Section 602(a) expresses the sense of
Congress that the United States Trade
Representative should seek to ensure
that Free Trade Agreements are ac-
companied by specific commitments
relating to nonproliferation and export
controls.

Section 602(b) specifically directs the
United States Trade Representative to
ensure that any Free Trade Agreement
with Singapore contains or is accom-
panied by a variety of specific non-

CONGRESSIONAL RECORD—SENATE

proliferation and export control com-
mitments.

Both of these matters—what sort of
commitments Free Trade Agreements
should contain, and specific negoti-
ating instructions to USTR relating to
the United States-Singapore FTA nego-
tiations—are matters under the juris-
diction of the Senate Finance Com-
mittee.

Apart from the fact that Section 602
deals with matters that pertain to the
jurisdiction of the Finance Committee,
I have an additional practical concern
as well.

According to the Trade Act of 1974,
the United States Trade Representa-
tive is required to consult with and re-
port to Members of the Senate Finance
Committee and the House Committee
on Ways and Means on the status of
trade negotiations. This includes ongo-
ing negotiations, like the US-Singa-
pore FTA talks, and future FTAs in
general.

If enacted into law, Section 602 would
likely result in a confusing situation in
which the Senate Foreign Relations
Committee is advancing negotiating
instructions to USTR on behalf of Con-
gress, even though the oversight re-
sponsibility for such negotiations lies
with the Finance Committee. USTR
would have to consult with the Finance
Committee about its implementation
of negotiating instructions developed
by the Foreign Relations Committee,
instructions Finance Committee Mem-
bers had no role in developing, and are
not familiar with.

As far as I know, no Member of the
Finance Committee has even seen Sec-
tion 602 before.

Just a few days ago, the Finance
Committee approved a Dbipartisan
Trade Promotion Authority bill by a
vote of 18-3. This bill contains specific
and detailed negotiating instructions
relating to multilateral, regional, and
bilateral trade negotiations. The issues
raised in Section 602, especially those
framed as negotiating instructions,
should have been considered by the Fi-
nance Committee in the context of the
mark-up of TPA legislation, not on the
floor in the context of legislation au-
thorizing appropriations under the
Arms Export Control Act.

For these reasons, Mr. President, I
will continue to hold this legislation
until the concerns I have raised here
are addressed.

—————
CAMBODIA KILLINGS

Mr. McCONNELL. Mr. President, an
article in last week’s New York Times
highlighting the continued problem of
wildlife poaching in Cambodia. A con-
servation expert predicted that within
the next 3 to 5 years several species
will cease to be biologically viable.
Without a doubt, this is a legitimate
concern and I applaud efforts to pro-
tect these endangered species.
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But there are other species which
may be endangered that the New York
Times did not cite—these species are
called ‘“‘Cambodian democrats’.

The killing of democracy activists in
Cambodia deserve increase attention
from the press and the international
community. A total of 11 political ac-
tivists and candidates from the roy-
alist FUNCINPEC party and the oppo-
sition Sam Rainsy Party have been
killed in the runup to local election
scheduled for February, 2002.

Officials from the ruling Cambodian
People’s Party (CPP) have blamed
these murders on witchcraft and busi-
ness deals gone sour. This is poppy-
cock. Diplomats in Phnom Penh must
show some spine in demanding the CPP
to cease the killings and to hold cred-
ible and competitive elections—some-
thing they did not do prior to the 1998
parliamentary elections. I hope that
the importance of free and fair com-
mune elections in 2002 and parliamen-
tary elections in 2003 is not lost on this
crowd, who seem more willing to em-
brace ‘‘stability’’ at the expense of de-
mocracy and the rule of law. Long
term development in Cambodia is pos-
sible only under new and dynamic lead-
ership.

There will come a day when the CPP
is held accountable for its extrajudicial
and corrupt activities. This Senator
has not forgotten those killed and in-
jured in the horrific grenade attack
against the democratic opposition in
March 1997—nor American Ron Abney,
injured by shrapnel and who continues
to bear physical reminders of that
awful day. I have not forgotten the 100
FUNCINPEC supporters killed during
the July 1997 coup d’etat organized and
executed by CPP Prime Minister Hun
Sen. Nor have I forgotten those killed
and injured during the July 1998 elec-
tions. I ask Hun Sen: what kind of gov-
ernment kills Buddhist monks?

The international community can be
part of the problem or part of the solu-
tion. It is past time they held the CPP
and Prime Minister Hun Sen account-
able for their repressive actions. Fail-
ure to do so will ensure that ‘‘Cam-
bodian democrats’ will join the list of
species facing extinction in this South-
east Asian nation.

—_—

EMERGENCY SMALL BUSINESS
LOAN ASSISTANCE

Mr. KYL. Mr. President, I rise today
to share concerns raised by the Bush
administration and some of my col-
leagues regarding S. 1499, authored by
my colleague from Massachusetts, Mr.
KERRY.

I strongly believe that we must come
to the aid of small businesses hurt hard
by the September 11 attacks. That is
why I have enthusiastically endorsed
the Bush administration’s ongoing, ac-
tive, and aggressive efforts to provide
emergency small-business loan assist-
ance.
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