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Mr. FRIST. I agree with Senator 

GREGG. The Senator from Utah can be 

assured that these issues will receive 

my active support during conference 

consideration of this measure. 
Mr. KENNEDY. I also agree with 

Senator GREGG. I thank the Senator 

from Utah for bringing these important 

issues to the attention of the Senate. I 

will look forward to working with him 

in resolving these issues during the 

conference.
Mr. HATCH. I also request that my 

colleagues support the inclusion of pro-

visions to establish an animal ter-

rorism incident clearinghouse. 
Mr. GREGG. I will actively support 

this provision. 
Mr. FRIST. I concur with my col-

league from New Hampshire. 
Mr. KENNEDY. I also believe that 

this issue should be given serious con-

sideration.
Mr. HATCH. I thank my colleagues 

for their comments. I look forward to 

working with them during the con-

ference to ensure that this important 

legislation is passed by Congress so 

that our nation can be better prepared 

to meet the threat of bioterrorism and 

public health emergencies. 

WATER SUPPLY SECURITY

Mr. JEFFORDS. Mr. President, and 

my distinguished colleagues, I am 

pleased that we are moving so quickly 

on legislation to combat bioterrorism— 

this is certainly a timely issue. 
I would like to engage my colleagues 

in a colloquy to clarify our commit-

ment to another important issue—the 

security of our Nation’s water supply. 

At the end of October of this year, I 

was joined by the Ranking Member of 

the Environment and Public Works 

Committee in introducing S. 1593 and 

S. 1608. S. 1593 authorizes the Adminis-

trator of the Environmental Protection 

Agency to establish a grant program to 

support research projects on critical 

infrastructure protection for water 

supply systems. S. 1608 establishes a 

program to provide grants to drinking 

water and wastewater facilities to 

meet immediate security needs. 
I understand that the Senator from 

Tennessee, the Senator from Massachu-

setts and the Senator from New Hamp-

shire support the modified provisions 

of these bills. Is that correct? 
Mr. FRIST. That is correct. 
Mr. KENNEDY. Yes, that is correct. 
Mr. GREGG. Yes, that is correct be-

cause in the interest of time, we re un-

able to change the bill prior to con-

ference.
Mr. SMITH of New Hampshire. I too 

would like to thank Senator FRIST,

Senator KENNEDY and Senator GREGG

for agreeing to work with us to ensure 

these two proposals are included in the 

bioterrorism proposal. I regret that 

with the end of session quickly ap-

proaching, there is not time to incor-

porate these provisions into the under-

lying bill. As we all recognized in our 

support for these proposals, since the 
September 11th attacks, Americans 
throughout the country have become 
concerned about the security of our na-
tion’s water supply. While it is widely 
believed that our water supply is safe, 
there are a few vulnerabilities that 
must be addressed. Our bills would pro-
vide resources for research into secu-
rity at facilities and assessment tools 
while also providing seed money to en-
courage additional spending on secu-
rity measures. 

Mr. JEFFORDS. Our colleagues on 
the House side also recognized this 
need by including water security provi-
sions in the bioterrorism bill, H.R. 3448, 
that was passed by the House on De-
cember 12th. I would like my col-
leagues’ assurance that during con-
ference they will press for adoption of 
the modified versions of S. 1593 and S. 
1608.

Mr. KENNEDY. I intend to press for 
adoption of these provisions. the secu-
rity of our nation’s water supply is cru-
cial to the health and well-being of our 
citizens.

Mr. GREGG. I concur, and I intend to 
press for adoption of these provisions. 

Mr. FRIST. I agree and you have my 
commitment to do the same. 

Mr. SMITH of New Hampshire. I 
again would like to thank my col-
leagues for agreeing to fight for these 
provisions during conference. It was 
with great reluctance that Senator 
JEFFORDS and I agreed to allow S. 1765 
to be brought to the floor without our 
legislation included so that we can 
move forward on this important bill 
and conference it with the House. How-
ever, it is important that these imme-
diate needs be addresed and that our 
proposals be included in the the final 
legislation. I look forward to working 
with my colleagues to ensure that the 
provisions we agreed to that comprise 
the modified versions of S. 1593 and S. 
1608 are included in the bioterrorism 
bill.

Mr. JEFFORDS. Finally, I want to 
commend Senators KENNEDY, FRIST,
and GREGG and say that I am looking 
forward to working with them during 
the conference on these measures. 

AMENDMENT NO. 2692

Mr. REID. Mr. President, I under-
stand Senators FRIST, KENNEDY, and 
GREGG have a substitute amendment at 
the desk which is the text of S. 1765. I 
ask unanimous consent that the 
amendment be considered and agreed 
to and the motion to reconsider be laid 
upon the table; that the bill, as amend-
ed, be read a third time and passed, the 
motion to reconsider be laid upon the 
table; that the Senate insist on its 
amendment, request a conference with 
the House on the disagreeing votes of 
the two Houses, and that the Chair be 
authorized to appoint conferees on the 
part of the Senate, without intervening 
action or debate. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment (No. 2692) was agreed 

to.
(The text of the amendment is print-

ed in today’s RECORD under ‘‘Amend-

ments Submitted and Proposed.’’) 
Mr. LOTT. Mr. President, I thank 

Senator REID for moving this very im-

portant Bioterrorism Preparedness Act 

forward. I commend Senators FRIST,

KENNEDY, and GREGG for their work. 

We intend to work with the House and 

get this passed quickly when we re-

turn. I thank Senator REID.
Mr. REID. I appreciate everyone’s co-

operation.
The Presiding Officer (Mr. CORZINE)

appointed Mr. KENNEDY, Mr. DODD, Mr. 

HARKIN, Ms. MIKULSKI, Mr. JEFFORDS,

Mr. GREGG, Mr. Frist, Mr. ENZI, and 

Mr. HUTCHINSON conferees on the part 

of the Senate. 

f 

MORNING BUSINESS 

Mr. REID. Mr. President, I ask unan-

imous consent that the Senate now 

proceed to a period for morning busi-

ness, with Senators allowed to speak 

for up to 10 minutes each. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 

f 

TERRORISM INSURANCE 

Mr. DASCHLE. Mr. President, it was 

regrettable today that we were unable 

to gain unanimous consent to take up 

H.R. 3210, the House terrorism insur-

ance bill, and amend it with a sub-

stitute offered by the Senator from 

Connecticut, Mr. DODD. We made a 

good-faith effort to address a pressing 

need, but we found that some of our 

colleagues insisted on the consider-

ation of amendments that would make 

it impossible to complete work on this 

issue in the short time this session of 

Congress had remaining. 

In the wake of September 11th, a 

number of insurance companies are de-

clining to provide coverage from losses 

that would result from a terrorist at-

tack. Those policies that are available 

are often priced so high that they are 

unaffordable. Senator DODD’s proposal 

would have given them the safety net 

they need to keep insuring against ter-

rorist risks. In turn, that coverage 

would allow builders to keep building, 

businesses to keep growing, and, hope-

fully, prevent against further economic 

setbacks.

Our amendment was the product of 

extensive bipartisan negotiations. It 

was developed with extensive consulta-

tion with a number of Senate Demo-

crats and Republicans—including Sen-

ator GRAMM—as well as the White 

House and the Treasury Department. I 

am especially appreciative of the enor-

mous commitment of time and energy 

by the Senator from Connecticut, Mr. 

DODD, the Chairman of the Banking 

Committee, Mr. SARBANES, the Chair-

man of the Commerce Committee, Mr. 
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HOLLINGS, the senior Senator from New 

York, Mr. SCHUMER, the junior Senator 

from New Jersey, Mr. CORZINE, and 

many others from both sides of the 

aisle.
While we were unable to reach agree-

ment on every point, the proposal in-

corporated line-by-line suggestions by 

our colleagues from both sides of the 

aisle and the Administration. It rep-

resented a compromise. 
It requires substantial payments by 

insurance companies before the federal 

government provides a backstop. The 

proposal would require the insurance 

industry to retain the responsibility to 

pay for up to $10 billion in losses in the 

first year, and up to $15 billion in 

losses in the second year or around 7 

percent and 10 percent of their annual 

premiums for each affected company. 

This legislation would ensure stability 

in the insurance market so that busi-

nesses can afford to purchase insur-

ance.
As this session of Congress drew to a 

close, and we were forced to operate in 

an environment that required unani-

mous consent agreements to do our 

business, I regret that we were unable 

to complete our work on this legisla-

tion.
Accordingly, the Senate will keep a 

watchful eye on the insurance market 

in the coming weeks, and we will take 

the appropriate action to respond to 

any problems that arise from the fail-

ure to gain approval for the measure 

we sought to pass today. 
Mr. DODD. Mr. President, 3 months 

ago, our nation suffered devastating 

terrorist attacks. We are now con-

fronted with one of the many 

aftereffects of the terrible events of 

September 11th on our nation. We are 

faced with the prospect that insurance 

protecting America’s buildings, busi-

nesses, homes and workers from ter-

rorist acts will no longer be available. 
It is generally accepted that roughly 

70 percent of insurance contracts are 

scheduled to be renewed by year’s end. 

Already, many insurers have an-

nounced their intention to withdraw 

terrorism coverage from new insurance 

policies.
This is simply because primary insur-

ers, who deal directly with policy-

holders, have been unable to, in the 

short term, purchase reinsurance from 

an unstable reinsurance market. Rein-

surers are currently unwilling to write 

coverage in the face of future cata-

strophic losses equal in magnitude to 

those suffered at the World Trade Cen-

ter.
Without the ability to purchase rein-

surance, primary insurers cannot actu-

arially price policies that incorporate 

the assumption of catastrophic ter-

rorist losses. 
They are faced with two choices. 

They can seek permission from state 

regulators to exclude terrorist acts 

from all of their policies. Or they can 

charge incredibly high premiums— 
rates are nearly certain to go up 500 to 
1000 percent of what is presently re-
quired. No shareholder could be reason-
ably expected to allow their insurance 
company to underwrite the seemingly 
immeasurable exposure of a terrorist 
act without drastically raising rates. 

Without federal action, we risk ei-
ther the possibility that our Nation’s 
economy will remain defenseless from 
a terrorist attack or the possibility 
that insurance companies will charge 
unaffordable rates to every American 
insurance consumer. 

Several of us endeavored to draft leg-
islation to provide a short-term rem-
edy aimed to bring stability to the in-
surance market, to protect taxpayers, 
and to ensure that bank lending, con-
struction, and other activities vital to 
our economic health would not be jeop-
ardized.

It is deeply regrettable that this leg-
islation will not be considered by the 
Senate prior to the end of this session. 
It is particularly regrettable because 
the reason that this legislation was not 
considered had nothing to due with the 
core issue of terrorism insurance; it 
had to do with liability reform. Deep- 
seated differences on the issue created 
an impasse. That is most unfortunate. 

The legislation that Senator SAR-
BANES, Senator SCHUMER and I offered 
was a modest proposal. It is based on 
three principles that must be included 
in any bill on this subject matter. 

First, it makes the American tax-
payer the insurer of last resort. The in-
surance industry maintains front-line 
responsibility to do what it does best: 
calculate risk, assess premiums, and 
pay claims to policyholders. 

Second, it promotes competition in 
the current insurance marketplace. 
Competition is the best way to ensure 

that the private market assumes the 

entire responsibility for insuring 

against the risk of terrorism, without 

any direct government role, as soon as 

possible. This bill is a temporary meas-

ure only, lasting for 24 months at most. 
Third, it ensures that all consumers 

and businesses can continue to pur-

chase affordable coverage for terrorist 

acts. Without action, consumers may 

be unable to get insurance or the insur-

ance available will be unaffordable. 
I intend to watch the markets and 

the economy closely in the coming 

days and I am prepared to revisit this 

issue early next year if the need arises. 
Mr. LIEBERMAN. Mr. President, I 

have one simple message regarding the 

terror insurance legislation. We need 

to act now, before we adjourn, and we 

need to get this right. I fear that if we 

don’t act, or don’t get this right, we 

will need to return early in January to 

address this problem. Unfortunately, it 

is now obvious that we won’t enact this 

critical legislation. This is irrespon-

sible.
Let me say clearly, my colleague 

from Connecticut, Senator DODD,

should be commended for his valiant 

effort to secure an agreement. It is not 

his fault that this did not get done. He 

has had his eyes focused clearly on the 

goal line every day on this bill. He has 

been practical, energetic, tough, and 

patient. We are not able to act before 

we leave, but I want to congratulate 

Senator DODD for his valiant effort. 
Let me explain why this issue is so 

important.
As part of their property and cas-

ualty insurance, many businesses have 

insurance against the costs that arise 

if their business is interrupted. 
If we don’t pass an effective terror in-

surance bill, the government will, in 

effect, cause massive interruption in 

the business community. We will cre-

ate the interruption. 
We could have avoided this result by 

passing this legislation. 
Property and casualty insurance is 

not optional for most businesses. 
Not every business owner buys life 

insurance, but nearly every business 

buys property and casualty insurance, 

to protect its property, to protect it 

against being sued, and to protect its 

employees under the state workers 

compensation laws. 
Property and casualty insurance is 

required by investors and shareholders. 
It is required by banks that lend for 

construction and other projects. We all 

know that home mortgage companies 

require the homeowners to maintain 

homeowners property insurance, and 

it’s the same with business lending. 
Maintaining property and casualty 

insurance is mandated as part of the fi-

duciary obligation to the business. 
And if property and casualty insur-

ance for major causes of loss is not 

available, businesses face a difficult 

choice about going forward with con-

struction projects, and other ventures. 
If no insurance is available, banks 

won’t lend and the business activity 

that is depending on the loans will 

stop.
The impact on the real estate, en-

ergy, construction, and transportation 

sectors will be severe. 
Insurance companies must be able to 

‘‘underwrite’’ their policies. This 

means that they need to be able to as-

sess their exposure or risk of a claim. 

They need to know if their exposure to 

claims is acceptable, excessive, or inde-

terminate.
In the case of claims for damages 

caused by terrorist strikes, there is no 

way to assess their risk and no way to 

underwrite the policy. There are too 

many uncertainties. 
There is only one experience and the 

experience could not be more trou-

bling.
One thing that is certain, as it was 

not before September 11, is that losses 

from terrorist acts can cost tens of bil-

lions of dollars. In fact, under worst- 

case scenarios, losses could easily 

reach hundreds of billions of dollars. 
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I recently introduced legislation fo-

cusing on the need to develop medi-

cines to treat the victims of a bioterror 

attack. The Dark Winter exercise sim-

ulated a smallpox bioterror attack and 

it found that 15,000 Americans could 

die and 80 million could die worldwide. 

This is why it is so important to de-

velop medicines we can use to contain 

the infections and deaths. My point 

here is that we could well have claims 

much larger than we had with the 

World Trade Center attack. 
There are hundreds of insurers in any 

given market. It is a highly competi-

tive industry. 
But when reinsurers are not renewing 

their contracts without terrorism ex-

clusions, many if not most of these 

companies will not be able to provide 

terrorism coverage—at any cost. 
At the business decision level, each 

individual insurance company consid-

ering whether to issue policies that 

cover terrorism must assess the costs 

that might result if the terrorists suc-

ceed in massive and horrific attacks, 

perhaps in many areas at which the in-

surance company may insure various 

businesses.
Because no one knows where the ter-

rorists might strike, insurers must ask 

questions like: 
How much insured property value are 

we covering in a given location? 
How many workers are we covering 

under workers’ compensation laws, 

keeping in mind that workers’ com-

pensation death claims vary by state 

but are as high as $1 to 2 million dol-

lars per claim in some jurisdictions, in-

cluding here in the District. 
What would we lose on business 

interruption claims if damage in a 

metropolitan area causes a large num-

ber of businesses to be shut down by 

the civil authorities? 
What about multiple attacks in dif-

ferent locations?—keeping in mind the 

coordinated events on September 11. 
Unfortunately, at the individual in-

surer level, capital is finite, and the 

companies that insure commercial 

businesses have already taken a major 

hit due to the September 11 losses, as 

well as having lost their reinsurance 

for terrorist acts. 
Even a hypothetical good-sized com-

pany, one that would be in the top half 

dozen or so commercial insurers in the 

U.S., with perhaps 5 percent of the 

commercial lines market and capital of 

$7 or $8 billion, would have to ask, do 

we want to roll the dice on our very 

survival by writing terrorism cov-

erage?
Because that is what they would be 

doing absent this legislation, particu-

larly if they incurred a dispropor-

tionate share of the losses. 
For example, if one or more events 

caused even $100 billion in insured 

losses, not that much more than the 

WTC, and they were lucky enough to 

have only 3–5 percent of the losses, 

they’d be severely crippled but might 

survive. But if their share of the losses 

was 8–9 percent, they’d be out of busi-

ness.
That is not a risk that an insurance 

company can reasonably take. If we do 

not pass this legislation, therefore, in-

surers will be forced to take whatever 

steps they consider necessary to ensure 

they do not drive themselves into 

bankruptcy.
Make no mistake about it. The insur-

ance industry can protect itself by re-

ducing its exposure to terrorism going 

forward.
There is nothing we can do in the 

Congress, within the limits of our Con-

stitution, to require insurance compa-

nies to write policies. 
They don’t have to write policies. 
If they don’t write policies, the com-

panies may not be as profitable in the 

short run, but they will at least be pro-

tecting themselves against insolvency, 

as any business has to do. 
State regulators are already consid-

ering terrorism exclusions, as they 

must do, consistent with their respon-

sibilities to oversee the solvency of the 

insurance industry. 
And absent exclusions, in states 

where they might not be approved for 

one reason or another, the insurers will 

have no choice but to limit their busi-

ness.
If insurance companies are permitted 

to write policies with no coverage for 

claims connected to terrorism, then 

businesses will have to decide if they 

will self-insure against these losses. 

Many of them will conclude that they 

cannot accept this exposure. 
It is clear, therefore, that when we 

fail to pass this legislation, it will be 

both the insurance industry and every-

one they insure that loses. Insurance 

companies can protect themselves by 

not writing policies, or writing only 

policies without any coverage for acts 

of terror. But companies that need in-

surance coverage may have even harsh-

er options. 
What will be the effect on individual 

businesses and ultimately the eco-

nomic recovery if we do not pass this 

legislation?
At the individual company level, if a 

business in what appears to be a poten-

tial target area can only buy insurance 

with a terrorism exclusion, the owners 

would have to consider whether they 

want to commit new capital or even 

sell their current equity interests. 
Banks would have to ask whether 

they could make new loans or perhaps 

even default existing loans and mort-

gages, based on their determinations 

that insurance without coverage for 

terrorism was unsatisfactory. 
If insurers could not exclude ter-

rorism and were forced to reduce their 

writing generally, the problem could be 

even worse, at least in whatever areas 

or for whatever types of business were 

considered most at risk. 

Companies would find that they 
could not get coverage for their prop-
erties or their liability exposure or 
their workers’ compensation liabil-
ities, because insurers were no longer 
able to provide it. 

This is why the real estate industry 
and a cross section of the business 
community have been pushing for this 
legislation.

So, the issue is how we enable insur-
ance companies to determine that the 
risk of terrorist claims is a risk that 
they can assume. 

That is what this legislation is all 
about, defining the risk so that insur-
ers can assess and put a price on it. 

This legislation is about facilitating 
insurance companies’ ability to con-
tinue to write property and casualty 
insurance policies. 

It is about providing business owners 
with the opportunity to buy insurance 
against terror claims and doing so in 
the private market to the extent that 
is possible. 

This is, of course, not the first time 
we have faced this kind of an issue. The 
Federal Government has a history of 
partnering with the insurance industry 
to provide coverages for risks that are 
too big, too uninsurable, for the indus-
try alone. 

Current examples are the flood, crop, 
and nuclear liability programs, and in 
the past we’ve seen partnerships on 
vaccine liability and riot reinsurance. 
From an insurability standpoint, it is 
beyond dispute that these risks are far 
more insurable than terrorism, yet we 
continue to struggle on this bill. 

First, the existing programs cover 
fortuitous or accidental events, unlike 
terrorism, in which the risk is man-
made, with the perpetrators measuring 
success by how much damage they can 
cause and how many people they can 
kill. Second, the dollar exposures are 
far less under the existing programs. 

Average annual losses on these pro-

grams, flood, crop, and nuclear liabil-

ity, are probably only about $5 billion 

combined, a full order of magnitude 

lower than the losses on September 11 

alone.
Some might debate whether we 

should have passed the existing pro-

grams, or whether they are operated ef-

ficiently. But there should be no debate 

about the need for a terrorism pro-

gram, and we have structured this one 

the right way, with retentions and loss 

sharing by the industry so the incen-

tives are there for efficient operations. 
This legislative effort has failed in 

part because there are some who would 

use this legislation as an opportunity 

to enact wide-ranging reform of the 

tort claims system. While I have sup-

ported tort reform in the past, it is 

clear that these reforms are not pos-

sible now. If these reforms are attached 

to the bill, as was the case in the 

House-passed bill and as proposed in 

the Senate, the bill will die. This is 

what has happened. 
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This legislative effort has failed in 

part because there are some who would 

use this legislation as an opportunity 

to use this legislation as an excuse to 

enact a wide-ranging and unprece-

dented venture in Federal regulation of 

the insurance industry. Some would, 

for example, seek to impose Federal 

Government price controls on the prop-

erty and casualty insurance policies. 
If such controls are added to this bill, 

it is clear that the bill will die. Price 

controls are obviously unacceptable to 

many in the Senate and clearly unac-

ceptable to the other body. 
A vote for price controls is a vote to 

collapse the property and casualty in-

surance market. 
Price controls in this sector would 

distort markets, create incentives to 

vacate the marketplace, and stifle 

competition.
We do know that the cost of property 

and casualty insurance will rise. 
The current rates do not contemplate 

claims for acts of terror. Like it or not, 

there will have to be price increases to 

cover the risk of terrorism. The World 

Trade Center attack was the biggest 

manmade casualty loss in history. It 

was the biggest by a multiple of 40 or 

50.
The previous biggest manmade loss 

was the LA riots, which cost less than 

a billion dollars. The current estimates 

are that WTC will cost $40 to $50 billion 

or more. 
The WTC losses exceeded the insur-

ance industry’s total losses for com-

mercial property & liability coverage, 

general liability, and workers’ com-

pensation combined for the entire 2000 

year.
Insurance companies cannot now 

cover this loss, and restore reserves, 

without price increases. 
Insurance industry is one of the most 

competitive industries in the U.S. 
If rates are rising too high, compa-

nies will be falling all over themselves 

to enter or re-enter the market. 
But so far, all signs point in the op-

posite direction, with insurers and re-

insurers running as fast as they can 

from this—hardly an indication that 

they’re gouging and planning on real-

izing egregious profits. 
There’s a state regulatory system in 

place that can clamp down on rates if 

insurers overreach—and the bill leaves 

the state regulators with the full au-

thority to disapprove rates that are ex-

cessive.
I can’t think of a better way to do 

the opposite of what we want to do, to 

prevent the return of a terrorism insur-

ance marketplace, than to impose price 

controls.
It is clear that the price of terror in-

surance will be less because of the Fed-

eral guarantee. If insurance companies 

were forced to write terror insurance 

without this guarantee, they would 

have to set a worst-case-scenario price. 

They would have to protect the com-

pany from insolvency. It is clear that 

these rates would make the insurance 

unaffordable.
Again, however, the problem is that 

companies would not be able to set a 

price because of the indeterminate na-

ture of the risk. 
This legislative effort has failed in 

part because there are some who would 

use this legislation as an opportunity 

to require the insurance companies to 

repay the government for its expendi-

tures. This is the case in the House- 

passed bill. 
While requiring payment is intu-

itively attractive, the financial assist-

ance and payback mechanism in their 

bill would discourage the return of a 

healthy private marketplace. 
One of our most important objectives 

is to encourage the return to the mar-

ketplace of insurers and reinsurers. 

The problem with the House bill’s fi-

nancial assistance and payback ap-

proach is that it mutualizes the losses 

within the program itself, reducing in-

centives for private innovation in the 

development of pooling and reinsur-

ance mechanisms. If we’re going to 

sunset this program, we can’t provide 

for mutualization of losses throughout 

its duration and then expect that there 

will be a healthy reinsurance market 

to the day after it terminates. 
Even if we did not adopt the other 

body’s first dollar mutualization con-

cept, our objective of building a 

healthy marketplace, real work practi-

cality considerations, and public policy 

all argue for not requiring industry 

payback.
First, a payback requirement would 

be contrary to our objective of devel-

oping a healthy marketplace. A pay-

back requirement would, from day one, 

raise the specter that in the event of 

substantial terrorism losses, insurers 

would not only have to pay their share 

of the losses but would also have to go 

to their regulators for substantial rate 

increases to repay the government— 

with no guarantees that such rate in-

creases would be allowed. That is not 

the way to facilitate a healthy market-

place.
Second, from a practical standpoint, 

let’s also recognize that under our bill 

any government payments would not 

really go to insurers, that any repay-

ments would not really come from in-

surers, and that it is the public in ei-

ther event that will bear the cost of 

this program. 
The government payments are all 

keyed to amounts paid to claimants, 

and any repayments would or at least 

should be funded by policyholders, ei-

ther indirectly through subsequent 

rate increases or directly through pol-

icyholder surcharges. 
Therefore, as long as an insurer’s 

rates for terrorism coverage are based 

only on its deductible and quota share, 

government payments would not give a 

windfall to the insurers. That is of 

course how rates should be determined, 
since the state insurance commis-
sioners will have the authority to dis-
approve excessive or unfairly discrimi-
natory rates. 

It is of course the public that will 
also bear the cost of this program 
whether or not we require insurers to 
pay back the government. The costs of 
any such repayments would ultimately 
be paid by commercial businesses, 
which would in turn pass the costs 
back to the customers, employees, and 
shareholders, which is to say back to 
the public. 

Finally, from a public policy stand-
point, I would refer you to the very 
simple fact that it is losses caused by 
terrorist attacks on our country that 
we are talking about here. It is the re-
sponsibility of the government to pro-
tect the people against attacks from 
without and within, and to the extent 
that terrorists succeed in causing 
losses that exceed our bill’s insurance 
industry retentions, it is because the 
government has failed in this most fun-
damental responsibility. Of all the var-
ious programs through which the gov-
ernment and the insurance partner to-
gether to provide coverage for risks 
thought to be uninsurable, this one 
stands out as presenting the best case 
for a taxpayer role. 

In terms of price, we know that every 
cent of any funds the Federal govern-

ment contributes to pay claims will go 

to the insured, not to the insurance 

companies.
There is no Federal payment to any 

insurance company that does not go 

through to the victims. 
This makes it very hard to under-

stand the arguments some have made 

in the other body about the insurance 

companies repaying the amounts that 

the Federal government might con-

tribute.
If the government contributions are 

passed through to the victims, what is 

the benefit to the insurance companies 

that needs to be paid? 
Do the companies then increase their 

rates to cover the cost of the repay-

ment?
If repayment is required, it would 

have to come, directly or indirectly, 

from the victims, not the insurance 

companies.
There are some who would seek to 

add provisions to the legislation fo-

cused on ‘‘cherry-picking,’’ that is 

seeking to reduce the risk of the port-

folio of clients and load it with lower 

risk clients. 
Insurance, like other financial serv-

ices, is a very competitive business— 

and there are a variety of opportunities 

for large and small businesses to get 

coverage, with hundreds of insurers op-

erating in any given market. 
For the largest businesses, which are 

probably most at risk due to the stag-

gering workers’ compensation expo-

sures they present, in addition to tradi-

tional insurers, there are sophisticated 
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offshore, excess and non-admitted mar-

kets they can tap into, as well as other 

risk-spreading devices. 
For the smaller companies, if cov-

erage isn’t available from standard pri-

vate market insurers, most states have 

legislatively mandated market plans to 

provide workers’ compensation and 

property insurance. 
The insurance industry also has a 

long history of working together to 

form pools and reinsurance arrange-

ments so risks that are too difficult for 

one company can be handled as they’ve 

done for aircraft, including those that 

were hijacked on September 11. 
They can do this if we pass this bill 

to provide them the financial backstop 

they need. 
The fact is that we do not have the 

expertise to step into this complex 

arena and set the controls to determine 

how coverage should be provided and to 

whom.
Since insurance regulation began, 

it’s been the states that have done the 

job, and until such time as we’re ready 

to change that and enact a federal reg-

ulatory scheme, we should be very 

careful about our involvement. 
At the state level, insurance depart-

ments in each state are much closer to 

their markets, and they have the ex-

pertise and the leverage to assess the 

availability of insurance and to take 

appropriate steps if there are problems. 
I am very disappointed in the failure 

to enact this legislation. I have sup-

ported my Connecticut colleague, Sen-

ator DODD, and will continue to work 

with him to enact this legislation as 

soon as possible in January. That we 

have failed to act in this session and 

may well see unfortunate con-

sequences.

f 

NEXTWAVE SETTLEMENT 

Mr. HATCH. Mr. President, I rise to 

address the issue of wireless spectrum 

and the importance of its availability 

and utilization in a struggling econ-

omy. On November 28, 2001, the Admin-

istration forwarded proposed legisla-

tion to Congress to codify a proposed 

settlement in the NextWave wireless 

spectrum bankruptcy litigation. We 

needed to pass this legislation before 

December 31st in order to avoid nul-

lifying the agreement. Unfortunately, 

it appears we will not be able to ad-

dress this settlement before the end of 

the year because members of this body 

have expressed their intention to block 

its consideration on the floor. It is not 

certain that a similar settlement can 

be arranged next year—which leaves a 

significant financial return to the U.S. 

Treasury in doubt and denies viable in-

dustry actors access to essential wire-

less spectrum which could be a vital 

tool in jumpstarting the economy. 
This is not the first time I have 

voiced my concerns about the 

NextWave spectrum controversy. In a 

letter to then Chairman Kennard of the 

Federal Communications Commission 

in October of 2000, I warned him that a 

premature re-auction of the NextWave 

licenses would be imprudent while liti-

gation was still pending in the D.C. 

Circuit. The legal questions went di-

rectly to the possessory interests of 

the spectrum and the validity of the 

FCC’s action to automatically cancel 

NextWave’s licenses upon filing for 

bankruptcy. The FCC ignored my 

warning and, in so doing, created un-

told practical problems and a myriad 

of legal liability issues. 
On June 22 of this year, the D.C. Cir-

cuit ruled in favor of NextWave, hold-

ing that the FCC violated Section 525 

of the Bankruptcy Code. This order es-

sentially nullified Auction 35 in which 

the FCC preemptively re-auctioned the 

spectrum licensed to NextWave. Pres-

ently, both sides have filed for certio-

rari with the Supreme Court to ask for 

the final disposition of this case. How-

ever, there is no certainty that the Su-

preme Court will agree to review the 

case, or if it does, when or to whom it 

will ultimately award the licensing 

rights to the spectrum. In fact, given 

the D.C. Circuit’s opinion and legal 

reasoning, there is a substantial likeli-

hood that the FCC will not prevail, 

which may be why they were able to 

reach the settlement of this issue. 
After extensive negotiations, the in-

terested parties, including the Office of 

Management and Budget, the U.S. De-

partment of Justice, and the FCC, 

reached a comprehensive Settlement 

Agreement to govern the disposition of 

the licenses in question and provide for 

their release into the marketplace and 

financial return to the Treasury. 
This proposal is a chance to bring 

closure to litigation that has dragged 

on, and which, in all likelihood, could 

result in a net loss to the government 

if it were to continue. We have an op-

portunity to finalize this settlement, 

return money to the Treasury and re-

lease valuable spectrum for commer-

cial use—something that is essential to 

help this struggling economy. 
The current litigation has been pro-

longed unnecessarily. To continue it 

now, in my view would be a mistake, 

and the American taxpayer could be 

the loser. I certainly hope that the 

American taxpayer ultimately is not 

the victim of Congressional inaction. 

f 

FARM BILL 

Mr. BAUCUS. Mr. President, I rise 

today to share my dissappointment 

about the farm bill with you. It is vital 

that we get a strong bill passed before 

we adjourn this year and, unfortu-

nately, that isn’t going to happen. To 

put it simply: Our farmers and ranch-

ers deserve more from their representa-

tives.
As long as I have been in the Senate, 

I have never seen the agricultural com-

munity more united than they were 

yesterday in invoking cloture and get-

ting the Senate farm bill passed the 

floor this year. 
The farm bill we passed out of com-

mittee is a good bill. It is not a great 

bill. But it’s a good step in the right di-

rection. We had the opportunity to 

work together to make this bill as 

comprehensive, full of common sense, 

and strong as possible. My sleeves were 

rolled up and I was dedicated to pass-

ing the farm bill this year. And I’m 

still dedicated to passing a bill when 

we get back next month. 
We need to support our Nation’s agri-

cultural producers. Now. We can’t wait 

until the current bill expires. We rely 

on our producers for a safe and afford-

able food supply. Now they are relying 

on us for survival. 
Our agricultural producers are suf-

fering. Years of low prices and drought 

have made it nearly impossible for 

farmers and ranchers to break even. 
Low prices and drought have been 

disastrous not only to agricultural pro-

ducers, but also to the surrounding 

rural communities. When producers are 

hurting, they can’t invest in our econ-

omy. Agriculture is the backbone of 

Montana’s economy. And the backbone 

of rural America’s economy. The ripple 

effect is being felt throughout the 

country.
To help with the ongoing drought, it 

is important that we provide our farm-

ers and ranchers with natural disaster 

assistance. I included more than $2 bil-

lion towards disaster assistance in my 

economic stimulus bill, but that bill 

has fallen to the same fate as the farm 

bill—it’s at a stalemate this year. I’m 

dedicated to including disaster assist-

ance in the farm bill, in another eco-

nomic stimulus bill, or any other vehi-

cle I see available. The assistance isn’t 

something our ag community can wait 

for and I’ll keep working to see that 

they don’t have to. 
The Senate’s failure to pass a farm 

bill this year not only hurts our pro-

ducers, it hurts our lenders and our 

rural businesses as well. The bill that 

we passed by the Senate Agriculture 

Committee includes a Rural Develop-

ment Title that would have provided 

rural economies with much needed sup-

port. It’s long overdue that we provide 

stability for our agricultural producers 

and our rural economies. 
Lenders in Montana and across the 

country are getting nervous as the lean 

years of production are starting to add 

up. Their nervousness is compounded 

now that we failed to act this year. 
The time has come. We can no longer 

wait to repair the current farm bill. 

The health and stability of our pro-

ducers, of our rural communities, and 

of America is up to us. Our Nation de-

pends upon our agricultural producers 

for a safe, affordable, and abundant 

food supply. Now our producers are de-

pending on us to provide them with a 
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