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BAYH, a Senator from the State of
ana.

The PRESIDING OFFICER. Todayls
prayer will be offered by guest Chap
lain, Canon Pastor Lawson Anderson,
of Trinity Cathedral, Little Rock, AR.

It is my privilege to notify all those
present that Reverend Anderson is the
uncle of our colleague, Senator
BLANCHE LINCOLN of Arkansas.

PRAYER

The guest Chaplain offered the fol-
lowing prayer:

Gracious God, as we prepare in the
week ahead to celebrate the anniver-
sary of the founding of this Republic,
we commend this Nation to Your mer-
ciful care, and we pray that being guid-
ed by Your providence, we may live se-
curely in Your peace.

Grant to the President of the United
States, to the Members of this Con-
gress, and to all in authority wisdom
and strength to know and to do Your
will. Fill them with the love of truth
and righteousness and make them ever
mindful of their calling to serve this
country in Your fear. Guide them as
they shape the laws for maintaining a
just and effective plan for our Govern-
ment.

Give to all of us open minds and car-
ing hearts and a firm commitment to
the principles of freedom and tolerance
established by our Nation’s founders
and defended by countless patriots
throughout our history.

Help us to stamp out hatred and big-
otry and to embrace the love and con-
cern for others that You have clearly
shown to be Your will for all mankind.

Bring peace in our time, O Lord, and
give us the courage to help You do it.

We ask this in Your holy name.
Amen.

PLEDGE OF ALLEGIANCE

The Honorable EVAN BAYH led the
Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

SENATE—Tuesday, June 26,

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore (Mr. BYRD).

The legislative clerk read the fol-
lqwing letter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, June 26, 2001.

ROBERT C. BYRD,
President pro tempore.

I shall take the privilege of the Chair
and say that was an especially moving
invocation this morning.

Mrs. LINCOLN. I thank the Chair.

I thank the Senator from Nevada and
all of my colleagues for the oppor-
tunity to share with you all this morn-
ing a very special individual in my life.
I have been very blessed to grow up in
a very close-knit family of supportive
and encouraging people. My uncle, the
Reverend Lawson Anderson, is just one
of those wonderful people. I grew up
within walking distance of both sets of
my grandparents, and on hot summer
days I would walk over to his mother’s
home and in the cool of his house play
the organ that she practiced as she was
the organist for our church.

One of the most wonderful stories
and I think lessons I have learned from
my Uncle Lawson I would like to share
with my colleagues. He did not get
started in ministry. His degree is in
forestry. He began as a forester. He
then went into banking and figured
out, in order to really make it through
life, he needed the wisdom and the
courage that came from the ministry,
which he joined later in life. He did
say, however, that one of the best les-
sons he learned was not necessarily
from the ministry but from his time in
the forest industry.
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He talked about dealing with prob-
lems in life, and he said one of the best
lessons he learned as a forester was
when he was very young and was pre-
sented with a forest fire, a difficult
problem. He was beating at that fire
with a shovel, and one of the older
members of the forestry team came up
to him and said: What are you doing?
He said: I am putting this fire out; I'm
putting it out. And the wise forester,
who was beyond I guess his years in
wisdom, looked at Uncle Lawson and
said: That is not how you conquer a
problem. The way you conquer a prob-
lem and, more importantly, a forest
fire is you walk around it; you ap-
proach it from the front; you evaluate
the circumstances: Which way is the
wind blowing? What kind of moisture is
there in the area? And then you dig a
hole all the way around so that you en-
circle your problem and you actually
take care of the whole thing. You do
not just beat at it, but you make sure
you get in front of your problems, you
assess the situation, and you face them
head on.

I am honored and privileged to serve
the people of our great State of Arkan-
sas. It has been something that has
certainly been incredible in my life.
But when I am able to bring to the
Senate and share with these individ-
uals, these incredible individuals with
whom I serve in this great body, some-
one who has been a major part of shap-
ing my life and molding me into the
person that I am, it is, indeed, my
honor and privilege to do that and to
have him with us today.

I thank the Chair.

————

RESERVATION OF LEADER TIME
The ACTING PRESIDENT pro tem-

pore. Under the previous order, leader-
ship time is reserved.

———

BIPARTISAN PATIENTS
PROTECTION ACT

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senate will now resume consideration
of S. 1052 which the clerk will report.

@ This “bullet” symbol identifies statements or insertions which are not spoken by a member of the Senate on the floor.
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The senior assistant bill clerk read as
follows:

A bill (S. 1052) to amend the Public Health
Service Act and the Employee Retirement
Income Security Act of 1974 to protect con-
sumers in managed care plans and other
health coverage.

Pending:

Frist (for Grassley) motion to commit to
the Committee on Finance and the Com-
mittee on Health, Education, Labor, and
Pensions with instructions to report back
not later than that date that is 14 days after
the date on which this motion is adopted.

Gramm amendment No. 810, to exempt em-
ployers from certain causes of action.

Edwards (for McCain/Edwards) amendment
No. 812, to express the sense of the Senate
with regard to the selection of independent
review organizations.

The ACTING PRESIDENT pro tem-
pore. Under the previous order, there
will now be 2 hours of debate in rela-
tion to the Grassley motion to commit
and the Gramm amendment No. 810,
the time to be equally divided in the
usual form.

The ACTING PRESIDENT pro tem-
pore. The Senator from Nevada is rec-
ognized.

SCHEDULE

Mr. REID. Mr. President, I just want
to make a brief statement on behalf of
Majority Leader DASCHLE. As has been
indicated, the resumption of the Pa-
tients’ Bill of Rights will be the order
at hand today. As has been announced,
there will be approximately 2 hours of
closing debate in relation to the Grass-
ley motion to commit—and I under-
stand he wants to modify his motion.

I ask Senator GRASSLEY, it is my un-
derstanding the Senator wants to mod-
ify his motion to commit; is that
right?

Mr. GRASSLEY. Yes.

Mr. REID. We would not object—and
with respect to the Gramm amendment
regarding employers. That debate will
be ended shortly. There will be two
rollcall votes at 11:30 a.m.

I met with Senator DASCHLE early
this morning, and he has indicated that
without any question we are going to
finish the Patients’ Bill of Rights be-
fore the Fourth of July break.

Now, I would say to everyone within
the sound of my voice, I believe we
have been on this bill a week. I think
we have fairly well defined what the
issues are, and I think it would be in
everyone’s best interests if today we
would decide what those issues are and
have amendments offered. If people
want time agreements, fine. If they do
not, debate them, complete what they
want to say, and move on. Everyone
has many things to do during the
Fourth of July break. But this is im-
portant. This bill has been around for 5
years, and we are going to complete
consideration of this legislation.

There is also a need to complete the
supplemental appropriations bill. As I
have indicated before, I think Senator
BYRD and Senator STEVENS have done

CONGRESSIONAL RECORD—SENATE

an excellent job in moving that bill
along and I think we can do that very
quickly. But there are going to be late
nights tonight, tomorrow, and Thurs-
day. We are going to do our best to
make sure everyone is heard, but also
in consideration of other people’s
schedules, we will do our best to com-
plete action on this legislation as
quickly as possible.

I see Senator GREGG, the ranking
manager of the bill, is here. I did not
see him earlier.

Mr. GREGG. Mr. President, I would
like to ask unanimous consent that
Senator ENzI be added as a cosponsor
of the Gramm amendment which is
pending.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. GREGG. I thank the Senator.

The ACTING PRESIDENT pro tem-
pore. The Senator from Iowa.

Mr. GRASSLEY. Mr. President, I
hope you will call on the Senator from
Texas.

The ACTING PRESIDENT pro tem-
pore. The Senator from Texas.

Mr. GRAMM. Mr. President, I ask
unanimous consent that following the
vote on the Grassley amendment, each
side have a total of 3 minutes to sum-
marize the arguments on the amend-
ment excluding employers from liabil-
ity.

Mr. REID. No objection.

The ACTING PRESIDENT pro tem-
pore. Is there objection?

The Chair hears none, and it is so or-
dered.

The Senator from Iowa.

MOTION TO COMMIT, AS MODIFIED

Mr. GRASSLEY. Mr. President, be-
fore I speak on my motion, I ask unani-
mous consent that the pending motion
to commit be modified to reflect the
referral of the bill jointly to the Com-
mittee on the Judiciary and the same
14-day timeframe that affects the Fi-
nance Committee and the HELP Com-
mittee also apply to the Judiciary
Committee.

The ACTING PRESIDENT pro tem-
pore. Is there objection?

The Chair hears none, and it is so or-
dered.

The motion to commit, as modified,
is as follows:

MOTION TO COMMIT

Mr. Grassley moves to commit the bill S.
1052, as amended, to the Committee on Fi-
nance, the Committee on Health, Education,
Labor, and Pensions, and the Committee on
the Judiciary with instructions to report the
same back to the Senate not later than that
date that is 14 (fourteen) days after the date
on which this motion is adopted.

Mr. GRASSLEY. Mr. President, I
thank the majority for permission to
modify my motion.

Mr. President, I rise to speak in favor
of my motion to commit the Kennedy-
McCain bill to the Health, Education,
Labor, and Pensions, Judiciary, and Fi-
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nance Committees with instructions
that these committees report the bill
out in 14 days.

On a preliminary note, I thank the
good counsel of Senators THOMPSON
and HATCH. Yesterday, they reminded
me that the Kennedy-McCain bill also
includes a series of provisions on liabil-
ity that fall under Judiciary’s jurisdic-
tion and have never been reviewed by
that committee either. Thus, I have
modified my motion to include the Ju-
diciary Committee along with the
HELP and Finance Committees.

I am deeply troubled that the Ken-
nedy-McCain bill has bypassed the rel-
evant committees and has been
brought directly to the floor—without
one hearing, without one markup, and
without public input into this par-
ticular bill.

As I made very clear on the floor yes-
terday, I strongly believe that patient
protections are critical to every hard-
working American who relies on the
managed care system. We need a strong
and reliable patients’ rights bill and
I'm supportive of this effort 100 per-
cent. What we do not need is a bill, like
Kennedy-McCain, that exposes employ-
ers to unlimited liability, drives up the
cost of health insurance, and ulti-
mately increases the number of Ameri-
cans without health coverage.

Instead, I believe we should protect
patients by ensuring access to needed
treatments and specialists, by making
sure each patient gets a review of any
claim that may be denied, and above
all by ensuring that Americans’ who
rely on their employers for health care
can still get this coverage. I'm con-
fident these goals can be reached.

However, the very fact that our new
leadership brought the Kennedy-
McCain legislation directly to the floor
without proper committee action, vio-
lates the core of the Senate process.

I know my colleagues on the other
side will waste no time accusing me of
delaying this bill, but the truth is, had
the relevant committees been given
the opportunity to consider the Ken-
nedy-McCain legislation in the first
place, I would not be raising these ob-
jections.

By bringing this bill directly to the
floor, the message seems to me to be
loud and clear: that the new chairmen
under the new Democratic leadership
are merely speedbumps on the road to
the floor.

I guess, as a former chairman who
hopes to be chairman again in the near
future, I do not particularly enjoy
being a speedbump. But there’s some-
thing much more important at stake—
process. A flawed process, more often
than not, will lead to a flawed legisla-
tive product. We are seeing that point
in spades on this legislation.

Does anyone really think that if we
had followed regular order and gone
through the committee process that
the bill before us would be in worse
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shape? Would we still be sitting around
wondering where this bill is going? Or
would it be necessary to define the em-
ployer liability exception with Senator
GRAMM’s amendment?

I guess I have more confidence in the
committees of jurisdiction than the
new leadership and sponsors of this bill
do. The HELP, Judiciary, and Finance
Committees have the experience and
expertise to deal with the important
issues this bill presents. My motion
simply provides these fine committees
with an opportunity to do their jobs.

Now let me turn for a moment to my
committee, the Finance Committee.
The Kennedy-McCain legislation treads
on the Finance Committee’s jurisdic-
tion in three ways that are by no
means trivial—on trade, Medicare, and
tax issues.

In fact, approximately one-third of
the nearly $23 billion in revenue loss
caused by this bill, is offset by changes
in programs within the jurisdiction of
the Finance Committee.

First, section 502 extends customs
user fees, generating $7 billion in rev-
enue over eight years. These fees were
authorized by Congress to help finance
the costs of Customs commercial oper-
ations.

Most of my colleagues know first
hand the financial pressures put on the
Customs Service. From Montana, to
Delaware, Massachusetts, Texas, and
California, there is a dire need for
funds to modernize the Customs serv-
ice. Yet, the Kennedy-McCain legisla-
tion diverts money intended for Cus-
toms and uses it to pay for this bill.
This is not what Congress intended.

If these fees are to be extended—and
I emphasize ‘‘if”’—they should be done
so in the context of a Customs reau-
thorization bill in the Finance Com-
mittee. This gives the Finance Com-
mittee the opportunity to carefully re-
view, analyze and debate the implica-
tions of any Customs changes on the
future of the Customs service and Cus-
toms modernization.

Second, section 503 of the Kennedy-
McCain bill delays payments to Medi-
care providers, which generates $235
million to help offset the losses in the
bill.

It is ironic that while many of us are
spending significant amounts of our
time working to improve Medicare’s ef-
fectiveness and efficiency—this bill ac-
tually takes steps to exacerbate the
frustrations so many providers already
experience today with delayed pay-
ments in Medicare.

Any changes to Medicare need thor-
ough evaluation and consideration in
the Finance Committee—where the ex-
pertise exists to determine the implica-
tions of any changes to the program.
For those who think we can just tinker
with this program, they’re wrong. It is
much too important to our Nation’s 40
million seniors and disabled that rely
on it. Any change, large or small, can
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have a sweeping impact on seniors, pro-
viders, and taxpayers.

Finally, let me turn to the third Fi-
nance Committee policy area impli-
cated in this legislation. I'm talking
about health care-related tax incen-
tives.

Now I know there are no tax code
changes in this particular bill. How-
ever, in years past, tax incentives have
been an important part of this legisla-
tion. There’s good reason for this. As
Senator MCCAIN recognized, tax incen-
tives provide balance to patients’
rights legislation by making health
care more affordable and therefore
more accessible.

I am a strong believer in health tax
policy and have proposed a number of
changes in the tax treatment of health
care—including ways to reduce long-
term care insurance and expenses, pro-
mote better use of medical savings ac-
counts, and improve the affordability
of health insurance through refundable
tax credits.

But while I might agree with these
policies on a substantive level, I will
continue to oppose health tax amend-
ments to the Kennedy-McCain legisla-
tion simply because the Finance Com-
mittee has never been given the oppor-
tunity to analyze, review, or discuss
the implications of these provisions on
the internal revenue code—a code that
is the responsibility of the Finance
Committee.

My motion provides the Finance
Committee with its rightful oppor-
tunity to add health tax cut provisions
to this legislation. There is no doubt
that the Hutchinson-Bond amendment,
along with a number of other good
health care-related tax cuts, would be
included in a package before the Fi-
nance Committee.

On that point, I want to make clear
that at my urging, Chairman BAUCUS
has already agreed to consider a pack-
age of health care-related tax cuts in
an upcoming Finance Committee
markup. So I look forward to working
through these very important issues in
the committee.

It is my responsibility to Iowans, my
Finance Committee members, and all
Senators to be vigilant on committee
business. I cannot let these things just
slip by. That would be easy to do, but
it would also be irresponsible.

During my tenure as Finance chair-
man, Senator after Senator urged that
the committee process be upheld re-
garding tax legislation. I listened and I
acted.

I resisted strong pressures to bypass
the Finance Committee as we consid-
ered the greatest tax relief bill in a
generation. I forged a bipartisan coali-
tion and consensus which I believe
made it a better bill. Ultimately we
were able to craft a bill that benefited
from the support of a dozen members
from the other side.

So I stand before you as someone who
has seen the importance of the com-
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mittee process as well the success of
this process.

The new leadership and this bill’s
sponsors have simply tossed aside the
committees of jurisdiction. As jus-
tification for these actions, the new
leadership says Republicans did the
same thing on their patients’ rights
bill in 1999, but this is simply not the
case.

In 1999, the patients’ rights legisla-
tion underwent a series of hearings in
the HELP committee, and ultimately
there were 3 days of markup—let me
repeat 3 days of markup—in that com-
mittee. And only after the bill was re-
ported out of the committee was it
then brought up for consideration by
the full Senate.

So let us hear no more discussion on
this point. There is no justification for
the conduct on this bill. It is a fact
that the Kennedy-McCain bill before us
today has never undergone the com-
mittee processes that the 1999 patients’
rights legislation did.

What our new leadership has done is
violated the rights of the members of
three important Senate committees
from utilizing their expertise and expe-
rience to fully evaluate the Kennedy-
McCain legislation—a job these com-
mittees were designed to do.

Any members of the three commit-
tees that support this faulty process
should beware. Supporting this process
means that they support
disenfranchising their own rights as
committee members.

What my motion does is correct this
faulty process, a process that has en-
snared a bill that could have otherwise
moved through floor debate smoothly,
if the committee process had been
upheld.

A vote for my motion to commit puts
this bill on the right track. It lets
members of the HELP, Judiciary, and
Finance Committees do the jobs they
were sent here to do.

These committees have good track
records in this Congress. They will con-
tinue to produce legislation that is im-
portant to our Nation. Taking this bill
through the relevant committees will
only improve this legislation and ulti-
mately make it better law. That’s what
is in the best interests of the patients
were trying to protect.

I believe we are at a critical juncture
in history. Through a very close elec-
tion, the American people have in-
structed those of us who represent
them in this town of Washington, DC,
to get serious about legislative busi-
ness.

What the Iowans have told me, and
Americans have told all of us, is to
work together to produce results. They
want less partisanship, more action,
and more thoughtful debate.

People in Iowa expect Republicans
and Democrats to work together, with
President Bush, to get things done.
They expect us to refrain from playing
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partisan politics and to be serious leg-
islators.

We have a responsibility to our con-
stituents who have given us the oppor-
tunity to represent them. That respon-
sibility is to legislate in a thorough,
fair, and constructive fashion. That is
not the way the Kennedy-McCain bill
has been handled thus far.

If we are to carry out the people’s
business in the manner the Senate set
forth—through the committee proc-
ess—then we must utilize this process
to produce legislation that will help
improve the lives of every American.

After all, is that not what the people
really want? A good law that is pro-
duced in the proper way.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Massachusetts.

Mr. KENNEDY. Mr. President, I yield
such time as the Senator from Mon-
tana desires.

Mr. BAUCUS. Mr. President, I com-
mend my good friend from Iowa, Sen-
ator GRASSLEY, and particularly ap-
plaud his continued effort to work in
cooperation and in a bipartisan and
frank manner to get results. It is an
approach he has taken when he was at
the helm of the Finance Committee
and an approach he knows works. I
commend him for it.

I take this opportunity to address
one of the amendments presently pend-
ing, the amendment offered by my col-
league from Texas, Senator GRAMM.

While I will not vote for this amend-
ment, I believe it is critical that we
protect employers from unwarranted
liability claims. But the Gramm
amendment I believe goes too far. It
protects employers from liability even
when they are responsible for making
medical decisions that result in injury
or death.

Let me be clear. I do not believe em-
ployers should be held liable for med-
ical decisions made by others, nor do I
believe they should be exempt from re-
sponsibility if they are making medical
decisions themselves.

This issue is very important to busi-
nesses in my State. It is very impor-
tant to the people in my State. I must
say it is very important to me. For
that reason, I am working with my col-
leagues on a compromise. I have re-
cently spoken with Senator EDWARDS.
We are working together on a bipar-
tisan compromise that will shield em-
ployers from liability when they are
not involved in making decisions about
medical care. It is a bipartisan com-
promise that will also protect patients.
I believe there is a middle ground. I
will be working with my colleagues to
find it.

I yield the floor.

The PRESIDING OFFICER (Mr.
CLELAND). The Senator from Massachu-
setts is recognized.

Mr. KENNEDY. Mr. President, how
much time remains?
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The PRESIDING OFFICER. The Sen-
ator from Massachusetts controls 51
minutes on the motion and the amend-
ment.

Mr. KENNEDY. Mr. President, I yield
myself 15 minutes.

Mr. President, the Senate recently
completed major education reform
after six weeks of debate focused on ac-
countability. We agreed that in order
to persuade schools to live up to high
standards, serious consequences were
needed for schools that failed to im-
prove. Republicans in particular em-
phasized the need for tough financial
sanctions. The risk of losing funds,
they argued, is an appropriate and nec-
essary incentive to achieve high per-
formance.

This emphasis on accountability is
not new. It was also the hallmark of
welfare reform, and the Senate has ap-
plied the same principle to many other
programs as well. Over and over, our
Republican friends have argued that in-
creased accountability is the way to
produce responsible behavior.

It is ironic that some of those who
have called for accountability most
vigorously in these other debates now
oppose accountability for HMOs and
health insurance companies when their
misconduct seriously injures patients.
It is irresponsible to suggest that
HMOs and insurance companies should
not face serious financial consequences
when their misconduct causes serious
injury or death. If ever there was a
need for accountability, it is by those
responsible for providing medical care.

The consequences can be extremely
serious when an HMO or an insurer de-
nies or indefinitely delays access to es-
sential medical treatment. It can lit-
erally be a matter of life and death.
Yet there is overwhelming evidence
that access to care is being denied in
many cases for financial, not medical,
reasons.

And after five years of debating this
issue, we’ve finally reached the point
where very few Senators will come to
the floor and openly claim that HMOs
and health insurers should not be held
accountable in court when they hurt
people. These corporations desperately
want to keep the immunity that they
currently have, immunity that no
other business in America enjoys. But
the HMOs and insurers have behaved so
irresponsibly and hurt so many people
that they are finally in danger of los-
ing it. Too many children have died,
too many families have suffered, for
even the HMOs’ closest allies to stand
here and say that they do not need to
be held accountable.

So instead, the HMOs’ multi-million
dollar lobbyists and their allies in Con-
gress have devised a strategy for kill-
ing this legislation without directly
questioning the need to hold HMOs ac-
countable. Indeed, some of those who
repeatedly called for accountability in
other areas are the very same members
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who are searching for ways to enable
these companies to escape account-
ability when their misconduct seri-
ously injures people.

The pending amendment by Senator
GRAMM is a perfect example of this
strategy of collateral attack—an at-
tempt to Kkill this legislation by dis-
torting what it would actually do, and
by seeking to turn the focus away from
HMO misconduct. Those supporting the
Gramm amendment claim that all em-
ployers are endangered by this legisla-
tion. Such claims are wrong. The vast
majority of employers who provide
health care merely pay for the benefit.
They do not make medical judgments,
they do not decide individual requests
for medical treatment. Thus, under our
legislation, they have no liability. The
only employers who would be liable are
the very few who step into the shoes of
the doctor or the health care provider
and make final medical decisions. Our
legislation only allows employers to be
held liable in court when they assume
the role of the HMO or the health in-
surance company.

By completely exempting employers
from all liability no matter how close-
ly tied the employer is to an HMO and
no matter how severe the employer’s
misconduct, Senator GRAMM’s proposal
aims to break the link of account-
ability in this bill.

President Bush stated in the ‘‘Prin-
ciples” for the Patients’ Bill of Rights
which he issued on February 7th: “‘Only
employers who retain responsibility for
and make final medical decisions
should be subject to suit.” That is con-
sistent with what our bill does. But
Senator GRAMM’S amendment is di-
rectly at odds with the President’s
principle. The Gramm amendment
would mean that ‘“‘employers who re-
tain responsibility for and make final
medical decisions’ could not be sued.

I'm surprised that the Senators from
Texas would propose such an extreme
approach—eliminating all account-
ability for employers no matter what
they do. Under their proposal, employ-
ers are never held accountable, period,
even if an employer causes the death of
a worker’s child by interfering in med-
ical decisions that should have been
made by doctors.

The Gramm amendment is a poison
pill designed to kill this legislation.
Not only does it absolve employers of
liability regardless of how egregious
their conduct, it also creates a loop-
hole so enormous that every health
plan in America would look for a way
to reorganize in order to qualify for the
absolute immunity provided by the
Gramm amendment. Senator GRAMM
creates a safe harbor so broad that it
will attract every boat in the fleet.

We all know what would happen if
this amendment became law. HMO law-
yers would craft contracts that enable
them to be treated as employees of the
companies they serve, so HMOs could
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take advantage of Senator GRAMM’s ab-
solute immunity. Other employers
would turn to self insurance as an obvi-
ous way to avoid accountability for the
actions of their health plans.

Health insurance companies would
rework their contracts to give employ-
ers the final say on benefit determina-
tions in order to take advantage of this
shield from accountability.

Today fewer than 5 percent of em-
ployers assume direct responsibility for
medical decisions on behalf of their
employees. But if the Gramm amend-
ment became law, the share of employ-
ers taking on these decisions would
grow enormously. By providing abso-
lute immunity from accountability,
the Gramm amendment creates a
strong incentive for employers to in-
tervene in medical decisions, despite
the fact that most employers are not
qualified to do so.

Employers and HMOs are free to ne-
gotiate any relationship they want,
and that relationship can be detailed in
writing, or it can be detailed in infor-
mal ‘‘understandings’ that workers
never get to see. What the Gramm
amendment does is leave families com-
pletely vulnerable to the most unscru-
pulous HMOs and employers.

For example, an employer could de-
mand that an HMO call it for approval
before allowing any treatment that
would cost over a certain amount, com-
promising the patient’s privacy and en-
abling the employer to make medical
decisions based on cost alone. The
Gramm amendment would completely
shield an employer who causes grave
injury or death in this way, and the
HMO might also escape liability be-
cause it could show that the employer
alone made the final decision.

Subtler employers could instruct
their HMOs to delay or complicate the
treatment approval process for certain
kinds of medical care or for certain
employees. The Gramm amendment
would allow an employer to require its
HMO to send it all requests for mam-
mograms, and the employer would not
be accountable if it chose to delay or
deny a request for a mammogram that
would have timely detected breast can-
cer. The same employer practice can
interfere with many diagnostic and
treatment decisions.

As Judy Lerner discovered, there is
no end to the irresponsible behavior of
some unscrupulous employers. Ms.
Lerner worked in Boston for over two
decades as a consultant in a human re-
sources firm that self insured, and she
relied on the health benefits that the
company provided. But when she broke
her leg in several places and endured
emergency surgery, the company sim-
ply stopped helping with her medical
bills, agreeing only to pay for crutches.
Despite her doctors’ vigorous argu-
ments for continued home medical
care, the company abandoned her. The
Gramm amendment would leave all
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employees like Ms. Lerner vulnerable
after they have been told that their
medical bills would be covered at the
time they accepted employment and
begin working hard. The Gramm
amendment allows employers to deny
necessary medical treatment any time
it suddenly becomes too costly or in-
convenient, regardless of how much the
employee has relied on that coverage.

Most employers, of course, would not
find it morally acceptable to intervene
in medical decisions against their em-
ployees. But if I were a small business
owner, I wouldn’t want to compete in
the environment created by the
Gramm amendment because it gives
the worst employers an economic in-
centive to cut corners on employee
health care and frees them from all ac-
countability when they do so. It would
create an uneven playing field, allow-
ing unscrupulous employers to gain a
business advantage over their honor-
able competitors.

As the President says, ‘‘employers
who retain responsibility for and make
final medical decisions should be sub-
ject to suit.” That is what President
Bush wants, and that is what we want
to accomplish. I am confident that the
McCain-Edwards language accom-
plishes this, but I remain open to other
ideas for writing President Bush’s prin-
ciple into law.

Under our language, employers have
no liability as long as they do not
make decisions about whether a spe-
cific beneficiary receives necessary
medical care. The only employers who
can be brought into court are the very
few who step into the shoes of the doc-
tor or the health care provider and
make final medical decisions.

Our bill does not authorize suit
against an employer or other plan
sponsor unless ‘‘there was direct par-
ticipation by the employer or other
plan sponsor.” ‘‘Direct participation”
is defined as the ‘‘actual making of
such decision or the actual exercise of
control” over the individual patient’s
claim for necessary medical treatment.

Our bill directly protects employers
from liability by stating:
“Participation . . . in the selection of
the group health plan or health insur-
ance coverage involved or the third
party administration’” will not give
rise to liability; ‘‘Engagement . . . in
any cost-benefit analyses undertaken
in connection with the selection of, or
continued maintenance of, the plan or
coverage’ will not give rise to liabil-
ity; ‘“‘Participation ... in the design
of any benefit under the plan, including
the amount of co-payment and limits
connected with such benefit” will not
give rise to liability. Our language is
clear. As long as the employer does not
become involved in individual cases it
is immunized from suit.

Employers are very well protected by
our legislation as it is written. We are
pleased to consider other strategies for
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accomplishing President Bush’s prin-
ciple on this issue, but the loophole
that the Texas Senators propose fun-
damentally contradicts the President’s
principle and ours.

Senator SNOWE and others are work-
ing on language to codify that prin-
ciple, and I am looking forward to see-
ing their ideas.

The Gramm amendment is exactly
the wrong medicine for America. It de-
serves to be soundly defeated for the
sake of a level playing field for all em-
ployers, and for the good health of em-
ployees and their families.

Mr. President, I reserve the remain-
der of my time.

The PRESIDING OFFICER. Who
yields time?

Mr. BUNNING. Mr. President, I will
take the time Senator GRAMM has and
yield myself as much time as I may
consume.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BUNNING. Mr. President, I rise
in strong support of the Gramm
amendment and ask unanimous con-
sent to be listed as a cosponsor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BUNNING. Today in the United
States we do not mandate that any em-
ployer or business provide health insur-
ance. We do not force them to buy it
for themselves or their employees. We
let the employer make this decision.

And employers all across the United
States do provide health care insurance
that covers over 160 million people.
These employers do not have to provide
that health care. They do this volun-
tarily for a number of reasons. Some
actually do it because they care about
their employees, but most do it be-
cause it is good business—it helps at-
tract employees to come to work for
them. But regardless of why these em-
ployers offer health benefits, the im-
portant factor is that they do this vol-
untarily.

There is no employer mandate in
America. We had that debate in 1994
during the argument about the Clinton
health bill, and it was clear that every-
one—the American people and Amer-
ican business—wanted to keep our vol-
untary system. But if the bill before us
today becomes law, that could all
change.

In spite of what the Senator from
Massachusetts said, businesses—big
and small—all over America would stop
offering health insurance benefits to
their employees. And the reason they
would stop can be summed up in one
word—lawsuits.

The simple fact is that the Kennedy-
McCain bill would expose employers
who provide health care insurance cov-
erage to their employees to lawsuits. I
have heard some supporters of this bill
claim that employers are protected
from lawsuits in this bill. We just
heard the good Senator from Massa-
chusetts say that. They say that this
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bill protects our current system. They
point out that on page 144 of the Ken-
nedy-McCain bill that there is a sec-
tion in bold headline that reads: ‘‘Ex-
clusion of Employers and Other Plan
Sponsors.” But what they don’t tell
you is that on the very next page the
bill reads, as clear as day: ‘... A
Cause of Action May Rise Against an
Employer . . . .” After that there are
four pages explaining when an em-
ployer can be sued.

That means that while this bill does
exclude suits against doctors and hos-
pitals and other providers, it does not
exempt suits against employers who
purchase health insurance. In fact, the
bill exposes employers who provide
health care insurance to both State
and Federal lawsuits. It exposes them
to unlimited economic damages, un-
limited noneconomic damages, unlim-
ited punitive damages in State court,
and $5 million in damages in Federal
court.

Ladies and gentlemen, that is an
awful lot of lawsuits.

I believe that this exposure to liabil-
ity in the Kennedy-McCain bill will
scare employers away from providing
health insurance. Instead of providing
coverage, one of two things is going to
happen if this bill becomes law. Em-
ployers are either going to drop their
coverage altogether or they will give
their employees cash or some sort of
voucher and wish them well in search-
ing for the best deal for themselves and
their families they can find in health
care. This would turn our entire health
system on its head and would lead to
serious problems.

I don’t believe anybody in this Cham-
ber really wants that. Instead, I urge
support for the Gramm amendment.
This amendment would apply language
from the current Texas State law to
specifically protect employers that
provide health benefits from facing
lawsuits for doing so. It is clear cut. It
is a simple solution, but it is very clear
in its intent.

For weeks some of my colleagues
have been eager to point out that
Texas has a Patients’ Bill of Rights,
and some of them even talk about this
is a model for the Federal legislation.
Now we have the opportunity to do just
this and to ensure that employers can-
not be sued for doing the right thing—
for helping their employees. It is sim-
ple.

We know the bill before us as written
will not become law, and the expanded
employer liability is one of the very
tough sticking points. Now we have a
chance to fix it, to improve the bill,
and to make it signable.

I want to vote for a Patients’ Bill of
Rights, a bill of rights that is going to
become law. A vote today for the
Gramm amendment is a critical step in
that direction. A vote against the
amendment means that we will prob-
ably just talk about these problems
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without doing anything to change
them. I urge my colleagues to vote to
protect employers and employees alike
and support the Gramm amendment.

We do not want single-payer health
insurance in the United States. It was
proposed in 1994 and soundly defeated.
Even though the opponents of the
Gramm amendment would like to
think that this is the reason they are
opposing it, that it prevents liability,
the basic fact is that they may want no
health care benefit at all and then
force the United States to have a sin-
gle-payer plan at the end. We will do
anything in our power to defeat that.

I urge a vote on the Gramm amend-
ment and yield back my time.

The PRESIDING OFFICER. Who
yields time?

The Senator from Tennessee.

Mr. THOMPSON. Mr. President, I
would like to speak on the Gramm
amendment. I see that neither Sen-
ators GRAMM nor GRASSLEY are
present. I understand there is time re-
maining for Senators GRASSLEY and
GRAMM. 1 suppose the appropriate
thing to do would be to ask for 10 min-
utes of the time on the Gramm amend-
ment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. THOMPSON. Mr. President, we
are proceeding to clear the air on this
issue, and that is important. It is a
very important issue. One of the things
Senator GRASSLEY pointed out was
that this did not go through the reg-
ular committee process. It is a very
complicated bill, and we are just now
seeing the complications of it; one of
those being the extent to which em-
ployers are liable, employers can be
sued.

Unfortunately, we didn’t have a
chance to work all that out in com-
mittee. So now we are here in this
Chamber arguing about the exposure of
employers.

We are making progress because,
when we first started this debate, the
supporters of the McCain-Kennedy-Ed-
wards bill basically said: We were not
attempting to go after employers. That
is not what this is about. Then in the
fine print, yes, well, under certain lim-
ited circumstances.

I think we know now that there is,
indeed, extreme exposure as far as em-
ployers are concerned and that it con-
stitutes a significant part of the effect
of this bill. We are making progress.
Now we can talk about the extent to
which employers should or should not
have exposure and liability.

We have heard statements today that
there are a lot of employers out there
that will do the wrong thing; that even
though they are not required to have
health insurance for their employees,
apparently there are employers out
there that will set up health care plans
and then do everything they can to dis-
advantage their own employees, and
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that that consideration is driving this
provision of the bill. So we are, indeed,
refining the issue; the lines are being
drawn.

The response to the issue of suing
employers has always been: Don’t
worry about that. The main thing is we
are going after the big bad HMOs. You
don’t have to worry about anything
else. When times get really tough, we
bring out another picture of some poor
individual who is used to demonstrate
the evilness of managed care.

Our hearts go out to these people.
These are people in need. But the aver-
age observer in America must be
watching this and asking themselves:
Why doesn’t the Government just re-
quire these people to be covered for
anything all the time in unlimited
amounts? Why doesn’t the Federal
Government just take care of it? Or if
the Government doesn’t want to do it,
why don’t we make some insurance
company pay somebody for any claim
they make, if it is a real need, at any
time for any amount? In fact, why
didn’t we pass the Clinton health care
bill a few years ago? The average per-
son must be asking: If that is the only
issue, taking care of sick folks, then
why don’t we nationalize this health
care system of ours? That is the logical
conclusion of all that we have been
hearing.

The answer, of course, is that in pub-
lic policy matters, there are tradeoffs
to be considered. There is never just
one side of the coin.

We know, for example, that we set up
managed care in this country because
health care prices were rising up to the
point of almost 20 percent a year. We
knew that couldn’t be sustained so we
put in a managed care system. Some
HMOs abused that and did some bad
things. States passed laws. Thirty
some States passed laws addressing
some of these problems. The State of
Tennessee has broader coverage than
the bill we are considering today. It is
not as though the States have been
standing still. They are covered.
Health care costs are going back up.

So here we come and we are going to
lay on another plan that, if passed in
the current form, without question,
will drive up health care costs again.

My heart goes out to these poor peo-
ple who are being used in this debate to
demonstrate the necessity for the pas-
sage of this legislation. But I want to
refer to a group of individuals myself.
In fact, I want to refer to 1.2 million in-
dividuals. I don’t have the space or the
time or the resources to bring in pic-
tures of the 1.2 million people who, the
most conservative estimates say, will
be thrown off of insurance altogether if
this bill passes.

The Congressional Budget Office says
that at a minimum-—and there are
other estimates, but that is the lowest
one I have seen—1.2 million people will
lose insurance altogether. Who is going
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to bring their pictures in here to dem-
onstrate to the American people that
they are disadvantaged by the bill we
might pass that will drive health care
costs up so great that these small em-
ployers that some would like to demon-
ize or large ones, for that matter, that
some would like to demonize don’t
have to provide health care at all?

What is going to keep them from just
saying, as has been pointed out this
morning, that the costs are too great,
the liability is too great? We want to
do the best we can. We are not perfect.
We might make mistakes. But instead
of setting up a system to rectify those
mistakes, we will be opened up to un-
limited lawsuits at any time, anywhere
in the country, in any amount. Why
should we have that aggravation? Why
not just give the employees X number
of dollars and say, you take care of
it—and they may or may not take care
of it with that money—or if you are a
small employer, to drop insurance cov-
erage altogether. Who is going to speak
for that 1.2 million people who they say
will wind up without any insurance at
all?

There won’t be any arguments with
any HMOs because there won’t be any
insurance at all.

So the lines have been drawn in this
debate. We have people over here need-
ing help, needing assistance. We have
set up a review process to get inde-
pendent people to look to determine
whether or not these employers are
taking advantage of people. So far so
good.

Then the proponents of this bill want
to lay in a system of lawsuits on top of
that. We draw the line in there and say
that, yes, let’s have an administrative
process to see whether or not employ-
ers are taking advantage of folks. Let’s
have an independent doctor look at it.
After that, let’s not lay on unlimited
lawsuits against employers who do not
provide the health care and expose
them to liability, when we say that
what we are going after is the big bad
HMOs. Why expose these people who
are providing health insurance? They
are not providing health care, so why
expose them to liability?

The question remains, Do we want to
sue employers? Do we want to have the
right to sue employers or not? The pro-
ponents of this bill say yes, but only
with regard to when they directly par-
ticipate in decisionmaking. This gets a
little technical, but it is very impor-
tant. There is a certain resonance of
the proposition that if somebody does
something wrong, they ought to be
held accountable. I have tried a few
cases myself, and I believe in that prin-
ciple. I think that is right. But the
problem in the context of this health
care debate, which we nationalize to a
certain extent with ERISA for a por-
tion of the population, and now we are
going to nationalize the rest of it with
this bill, the problem is we are setting
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it up so that, by definition, a large
group of employers are going to be con-
sidered to be directly participating be-
cause they are self-insured and they
have employees who are on the front
end of these claims processes. They tell
me that these self-insured plans are
some of the best plans that we have.
They don’t go out and hire an HMO.
They try to do it themselves, in-house,
with their own people, looking out for
their own employees, who they don’t
have to insure if they don’t want to,
but they do. I am told that they pro-
vide more benefits than the other
plans. They are some of our better
plans. But by cutting out the middle-
man, so to speak, and doing it them-
selves, they are going to be subject to
liability under this bill.

The second point of exposure has to
do simply with the fact that employers
have settlement value. What lawyer
worth his salt, if he is going to sue
anybody along the line here in this
process, would not include an employer
as a part of this lawsuit? An employer
has a chance of deciding whether or not
to go to court and stand on principle
because he is not liable and spend sev-
eral thousand dollars defending himself
or settle up front and pay the other
side in order to get out of the lawsuit.

The other side says they don’t want
to sue employers unless they have con-
trol. I mentioned direct participation.
The other key words are ‘‘or control”—
to exercise control of the health care
plan. The only problem with that is
under ERISA law, by definition, em-
ployers are supposed to have control
over these plans. So if you just look at
the definitional sections of the applica-
ble law, on day 1 you have a large num-
ber of employers that are subject to
this lawsuit. So let’s not kid ourselves
about that.

The first part of this debate was that
most employers are not covered. Most
employers are not covered. Now, we
know that is not true. The issue now is
whether or not they should be. You
say, well, what if they do something
wrong? That is a good point. Why
should they be any different? Why
should they have immunity? We could
ask the same thing about treating doc-
tors and about treating hospitals and
about any number of entities around
America, including U.S. Senators. Why
do we have protection for anything we
say in this Chamber under the speech
and debate clause? Is it because we are
better than anybody else or because we
don’t ever go over the line and do
something wrong or maybe even out-
rageous? No. It is because of the trade-
offs of public policy because there are
other considerations, just as there are
other considerations when we lash out
and follow our natural instinct to sue
an employer.

You are going to drive costs up; you
are going to drive people out of the sys-
tem; and you are going to cause more
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uninsured. Besides, there is account-
ability. There is a sense of the Senate
pending today that talks about the im-
portance of the independent evaluation
that this bill creates. The employer
doesn’t get to make a decision to cut
somebody off under this bill, and that
is the end of it. It goes through an
independent evaluation process. It goes
through an external review process.
Then, if it is a medical decision, it goes
to an independent medical reviewer.

This bill spends pages on pages in
setting up these individual entities,
protecting them, qualifying them, hav-
ing the Federal Government look over
their shoulders. They are the final
word. If the employer is wrong, they
are the final word, and they don’t have
anything to do with the employer.
There might be some hypothetical
cases where some evil employer might
sneak through the cracks somewhere.
All T am saying is it is our obligation
to consider both sides of this coin. If in
trying to do that, if in trying to reach
that hypothetical extreme case we
drive up health care costs and we drive
small employers out of the health care
business and we do wind up with over a
million more people uninsured, we are
making a bad bargain.

I yield the floor.

The PRESIDING OFFICER. Who
yields time?

Mr. KENNEDY. How much time re-
mains?

The PRESIDING OFFICER. The Sen-
ator controls 37% minutes.

Mr. KENNEDY. I will yield myself 2
minutes. I want to remind my good
friend from Tennessee when he talks
about the issues of cost, that we have
heard this issue raised before by the
Chamber of Commerce regarding fam-
ily and medical leave. They estimated
that its cost would be $27 billion a
year. It has been a fraction of that. I
don’t hear Members wanting to repeal
it. We heard about the issue of cost
when we passed Kassebaum-Kennedy,
which permits insurance portability,
and is used particularly by the dis-
abled. We heard that Kassebaum-Ken-
nedy was estimated to cost tens of bil-
lions of dollars. That cost has not de-
veloped. Nobody is trying to repeal it.

We heard about costs when we passed
an increase in the minimum wage. We
heard that it would lead to inflation
and lost wages. We have responded to
that. The cost issue has always been
brought up.

I will remind the Senator that we
have put in the RECORD the pay for Wil-
liam McGuire and TUnited Health
Group, the largest HMO in the country.
The total compensation is $54 million
and $357 million in stock options for a
total compensation of $411 million per
year. That is $4.25 per premium holder.
The best estimate of ours is $1.19, and
you get the protections. We can go
down the list of the top HMOs they are
making well over $10 million a year



11824

and are averaging $64 million in stock
options. We could encourage some of
those who want to do something in
terms of the cost, to work on this
issue, Mr. President.

In the 1970s, we welcomed, as the
principal author of the HMO legisla-
tion, the opportunity to try to change
the financial incentives for decapita-
tion, to keep people healthy. There
would be greater profits for HMOs. It is
a good concept. To treat people and
families holistically is a valid concept
and works in the best HMOs.

What happened is that HMOs, and in
many instances, employers, started to
make decisions that failed to live up to
the commitment they made to the pa-
tient when the patient signed on and
started paying the premiums. That is
what this is about. The patient signs
on and says: I am going to have cov-
erage if I am in a serious accident.
Then we have the illustration of the
person who broke their leg and the em-
ployer said: Absolutely not. We are
cutting off all assistance. That person
was left out in the cold.

There is no reason to do that. The
only people who have to fear these pro-
visions are those employers that make
adverse decisions with regard to an em-
ployee’s health. It seems to me they
should not be held free from account-
ability any more than anyone else
should be.

How much time remains? I yield 12
minutes to the Senator from North
Carolina and that will leave me how
much?

The PRESIDING OFFICER. Twenty-
two minutes.

Mr. KENNEDY. I yield the Senator
from North Carolina 15 minutes.

The PRESIDING OFFICER. The Sen-
ator from North Carolina is recognized.

Mrs. HUTCHISON. Mr. President, I
ask unanimous consent to speak after
the Senator from North Carolina.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. EDWARDS. Mr. President, I want
to speak to some of the concerns and
comments that have been made by my
friend and colleague from Tennessee
with whom I have been working over
the course of the last few days on this
issue. There are a couple of issues he
raised that deserve a response.

First is the general notion that an
appeals process, before going to court,
is adequate in and of itself. There are
two fundamental problems with that
logic. Remember, the way the system
works under both pieces of legislation
is if an HMO denies care to a patient,
they can go through an internal ap-
peal. If that is unsuccessful, they can
go to an external appeal. If that does
not resolve the issue and they are hurt,
they can then go to court.

There are two reasons the appeal by
itself does not resolve the issue.

An HMO says to a family: We are not
going to allow your child to have this
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treatment. The child then suffers an
injury as a result, and a week later, or
however long it takes to complete the
appeals process, the HMO’s decision is
reversed by an appeals board.

An independent review board says:
Wait a minute, HMO, you were wrong
to start with. Unfortunately, the only
thing that independent review board
can do is give that child the test they
should have had to start with, but the
child has already suffered a serious per-
manent injury as a result. The treat-
ment no longer helps.

The problem is if the HMO decides on
the front end they are not going to pay
for some care that should be paid for,
and the child is hurt as a result, and
then 1 week or 2 weeks later the ap-
peals board reverses that decision and
says, yes, they are going to order the
treatment, this child has nowhere to go
and their family has nowhere to go.

That is the point at which—and I
think the Senator and I may agree on
this—we believe the HMO should be
held accountable. The independent re-
view board cannot fix the problem
where the child has been injured for
life. The HMO that made the decision,
just as every entity in this country,
should be held responsible and account-
able for what they did. That is what we
believe. We believe in personal respon-
sibility.

The second reason the appeals proc-
ess by itself does not solve the prob-
lem: If there is nothing beyond the ap-
peal, it creates an incentive for the
HMO, which is what I am talking
about, to have a policy of when in
doubt, deny the claim because the
worst that is ever going to happen is
they are going to finish this appeals
process and some appeals board is
going to order them to pay what they
should have paid to start with. If they
take 1,000 patients for a particular kind
of treatment and deny care to those
1,000 patients, the majority of them are
never going to go through an appeal, so
they save money. Then they go
through the appeal and the worst that
can ever happen to them is with 30 or
40 of them, an appeals board orders
them to go back and pay what they
should have paid.

The problem is fundamental. The ap-
peals process alone does not create an
incentive for the HMO to do the right
thing.

On the other hand, if the HMO knows
if they make an arbitrary wrongful de-
cision and somebody is hurt as a result,
injured as a result—if that child suffers
a permanent injury as a result—they
can be held responsible for that as ev-
erybody else who is held responsible,
then it creates an enormous incentive
for the HMO to do the right thing.

That is what this legislation is
about. Senator MCCAIN, Senator KEN-
NEDY, and I structured this legislation
to avoid cases having to go to court, to
create incentives for the HMO to do the
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right thing, something they are not
doing in many cases around the coun-
try now.

The problem is, without both the ap-
peals and the possibility of being held
responsible down the road, we do not
create the incentive for the HMO to do
the right thing. We know that today
around the country many families are
being denied care they ought to be pro-
vided by an HMO.

There are fundamental reasons the
system is set up the way it is. It is all
designed not to get people to court and
not even to get people into an appeals
process but to get the patient the cor-
rect care, to get them the care for
which they have been paying pre-
miums.

Mr. THOMPSON. Will the Senator
yield for a question?

Mr. EDWARDS. Yes.

Mr. THOMPSON. I thank the Senator
for addressing the issues I raised, and I
ask this as a legitimate point of in-
quiry and not just a debating point.

Mr. President, it occurs to me with
regard to the Senator’s first point, and
that is coverage might be denied ini-
tially but later overruled, and in the
interim—I think he used the example
of a small child again—a child might
be suffering damage, does not ERISA
currently provide injunctive relief? It
allows a person under those cir-
cumstances to go into Federal court
for mandatory injunctive relief, and
would that not address the concern the
Senator has?

Mr. EDWARDS. I thank the Senator
for his question. It is a perfectly fair
question. The problem, of course, is
that many times it could be a situation
where it would take entirely too long
to go to court and get injunctive relief.
When there is a situation where they
have to make a decision about a family
member, whether it be a child or an
adult, and the HMO says they are not
paying for the care, and they are in the
hospital, the last thing they are going
to be talking about is: I need to hire a
lawyer, go to court, and get injunctive
relief. What they need is care at that
moment, and in many cases, as the
Senator knows from his personal expe-
rience before coming to the Senate,
during the interim, during that short
period of time, that window of oppor-
tunity to provide the care to that pa-
tient who may be hospitalized or may
not be hospitalized is the critical time.

Mr. THOMPSON. If the Senator
will—

Mr. EDWARDS. Excuse me. It is im-
possible during that period of time to
get injunctive relief against an HMO,
and I might add, the last thing in the
world a family is thinking about when
they have a member of their family
who is in trouble and needs health care
is going to court to get an injunction.
Now I yield.

Mr. THOMPSON. I thank the Sen-
ator. I could not agree more with that
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last point. However, my experience has
been that injunctive relief is designed
by nature for very rapid consideration.
You can get very rapid consideration,
but you do have to go to court to get
it.

My question is, If we are not going to
avail ourselves or require claimants to
avail themselves of the processes if
they believe they have been wronged,
does that not necessarily lead to the
conclusion that we must grant all
claims?

How does a person considering a
claim know which one—let’s assume
they are dealing in good faith. In every
case where there is an injury or poten-
tial injury going to occur, is the logical
conclusion that we should see to it
that all claims are granted regardless
of whether or not the person consid-
ering the claim thinks it is clearly not
covered under the agreement?

If we do not go through the processes
that are in law for people to avail
themselves and to show to an inde-
pendent arbiter or judge that their
claim is meritorious, if we say we do
not have time for that, then doesn’t
that mean we have to grant all of
them?

Mr. EDWARDS. Reclaiming my time,
my response to the Senator’s question
is simple and common sense. For a
family in a bad situation needing med-
ical care immediately, the last thing in
the world they are thinking of is hiring
a lawyer, going to court and trying to
get an injunction. The Senator well
knows that process by itself can take
enough time for something serious to
happen in the interim.

As to the second issue the Senator
raises, all we are saying in our legisla-
tion, in the structure of our system—
internal appeal/external appeal—if that
is unsuccessful and there has been a se-
rious injury, they can be treated and
taken to court the same as everyone
else. We expect the HMO, which, by the
way, is in the business of making these
health care decisions, although of
course not to cover absolutely every-
thing, to make reasonable, thoughtful
judgments about what is covered and
what should not be covered.

Now back to the issue of employer li-
ability. First of all, the answer to the
Gramm amendment is that it is incon-
sistent with what the Republican
President of the United States has said
regarding our bill and the President’s
principle: “Only employers who retain
responsibility for and make final med-
ical decisions should be subject to
suit.” This is the President’s written
principle. That is the way our bill is
designed, that only employers engaged
in the business of making individual
medical decisions can have any liabil-
ity or any responsibility.

With that said, we are working, as I
speak, with colleagues, Republicans
and Democrats across the aisle, to
fashion language that accomplishes the
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goal of protecting employers while at
the same time keeping in mind the in-
terests of the patient.

There are other legitimate issues
raised. For example, one argument
that has been made is that employers
may be subjected to lawsuits they do
not belong in, and there is a cost asso-
ciated with being in those cases for too
long. We are working as we speak to
create better language, better protec-
tion for employers so there is no ques-
tion that employers, No. 1, can be pro-
tected from liability, and No. 2, if they
are named in a lawsuit improperly,
they don’t belong in the lawsuit and
shouldn’t be named, they have a proce-
dural mechanism for getting out quick-
ly.
The truth is, the Gramm amendment
is way outside the mainstream. All the
work that has been done on this issue,
including the work we are doing with
our colleagues, both Republicans and
Democrats, is a way to fashion a rea-
sonable, middle of the road approach
that provides real and meaningful pro-
tection to employers without com-
pletely eliminating the rights of pa-
tients. That is what we have been
working on. We are working on it now
and are optimistic we can resolve that
issue.

Mr.
yield?

Mr. EDWARDS. Yes.

Mr. KENNEDY. I yield another 2
minutes. Does not the Senator agree
that the majority of employers now are
doing a good job and are not inter-
fering with these medical decisions?

Mr. EDWARDS. Absolutely.

Mr. KENNEDY. At the present time,
a small number of employers are inter-
fering with medical decisions. If the
Gramm amendment is accepted, this
will put the good employers at a seri-
ous disadvantage in competition with
others, does he not agree? Would not
the others be able to formulate a struc-
ture so they could effectively cut back
on excessive costs for the health care
system for their employees, while the
good ones who are playing by the rules
would be put at a rather important
competitive disadvantage? Does the
Senator not agree that for the employ-
ers working within the system and
playing by the rules, this is an invita-
tion to change their whole structure
and to be tempted to shortchange the
coverage and protection for their em-
ployees?

Mr. EDWARDS. In response to the
question, the answer is, of course we
believe employers, the vast majority of
employers, care about their employees
and want to do the right thing. Our leg-
islation is specifically designed to pro-
tect those employers, just as the Presi-
dent of the United States has suggested
needs to be done.

What we have done in this legisla-
tion, what the President has suggested,
and in the work that continues as we

KENNEDY. Will the Senator
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speak on additional c