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The question was taken; and (two- 

thirds of those voting having responded 
in the affirmative) the rules were sus-
pended and the bill was passed. 

A motion to reconsider was laid on 
the table. 

f 

NONPROFIT ATHLETIC ORGANIZA-
TION PROTECTION ACT OF 2006 

Mr. SENSENBRENNER. Madam 
Speaker, I move to suspend the rules 
and pass the bill (H.R. 1176) to provide 
immunity for nonprofit athletic orga-
nizations in lawsuits arising from 
claims of ordinary negligence relating 
to the passage, adoption, or failure to 
adopt rules of play for athletic com-
petitions and practices, as amended. 

The Clerk read as follows 
H.R. 1176 

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Nonprofit 
Athletic Organization Protection Act of 
2006’’. 
SEC. 2. FINDINGS. 

Congress makes the following findings: 
(1) Amateur Sports and education-based 

athletics are an important part of our cul-
ture. Sports provide a tremendous oppor-
tunity for the youth of America to learn the 
skills of leadership, teamwork, and dis-
cipline. Studies have shown that participa-
tion in these activities is directly connected 
to academic achievement and overall social 
development. 

(2) Amateur athletics are integral to the 
good health and overall well-being of Amer-
ican society. Nonprofit organizations put 
forward their best efforts to enact rules that 
are in the best interests of young people. In-
juries will occur as a result of the inherent 
risks involved in sports. These risks, how-
ever, should not work to the detriment of 
the greater good served by amateur ath-
letics. 

(3) Young people who participate in school 
sports and other amateur competition have 
lower levels of obesity. 

(4) Young people who participate in sports 
tend to be fitter adults, and suffer fewer 
health problems as they age. 

(5) Playing rules in amateur sports are nec-
essary to provide the opportunity for young 
people to participate in age- and skill level- 
appropriate competition. 

(6) Sport involves intense physical activ-
ity. It also involves a certain element of dan-
ger. Rule making is anticipatory, and hence 
a difficult balancing act. Rules committee 
members face a constant struggle to balance 
the tradeoffs of limiting risk and preserving 
the key elements and sound traditions of the 
sport. Rules makers must draw unambiguous 
lines; they do not have the luxury of self-pro-
tective vagueness. Given the large number of 
participants and the risks inherent in sport, 
injuries cannot be avoided. By deciding to 
partake in competition, athletes assume 
such risks. Allowing lawsuits based merely 
on the good faith development of the rules is 
wrong and unfair. 

(7) Rules makers have been the target of an 
increasing number of lawsuits claiming neg-
ligence due to the adoption, or failure to 
adopt, particular rules for amateur sports. 

(8) Repeatedly defending claims will have a 
detrimental impact on the ability of rules 

makers to continue to provide these services, 
and will discourage the best and brightest 
coaches, officials, and administrators from 
serving on rules committees. Additionally, 
some children may lose the opportunity to 
participate in organized sports if higher in-
surance premiums compel amateur athletic 
organizations to raise fees. 
SEC. 3. DEFINITIONS. 

In this Act: 
(1) ECONOMIC LOSS.—The term ‘‘economic 

loss’’ means any pecuniary loss resulting 
from harm (including the loss of earnings or 
other benefits related to employment, med-
ical expense loss, replacement services loss, 
loss due to death, burial costs, and loss of 
business or employment opportunities) to 
the extent recovery for such loss is allowed 
under applicable State law. 

(2) HARM.—The term ‘‘harm’’ includes 
physical, nonphysical, economic, and non-
economic losses. 

(3) NONECONOMIC LOSS.—The term ‘‘non-
economic loss’’ means any loss resulting 
from physical and emotional pain, suffering, 
inconvenience, physical impairment, mental 
anguish, disfigurement, loss of enjoyment of 
life, loss of society and companionship, loss 
of consortium (other than loss of domestic 
service), hedonic damages, injury to reputa-
tion, and all other nonpecuniary losses of 
any kind or nature. 

(4) NONPROFIT ORGANIZATION.—The term 
‘‘nonprofit organization’’ means— 

(A) any organization which is described in 
section 501(c)(3) of the Internal Revenue Code 
of 1986 and exempt from tax under section 
501(a) of such Code; or 

(B) any not-for-profit organization which is 
organized and conducted for public benefit 
and operated primarily for charitable, civic, 
educational, religious, welfare, or health 
purposes. 

(5) NONPROFIT ATHLETIC ORGANIZATION.— 
The term ‘‘nonprofit athletic organization’’ 
means a nonprofit organization that has as 
one of its primary functions the adoption of 
rules for sanctioned or approved athletic 
competitions and practices. The term in-
cludes the employees, agents, and volunteers 
of such organization, provided such individ-
uals are acting within the scope of their du-
ties with the nonprofit athletic organization. 

(6) STATE.—The term ‘‘State’’ includes the 
District of Columbia, and any common-
wealth, territory, or possession of the United 
States. 
SEC. 4. LIMITATION ON LIABILITY FOR NON-

PROFIT ATHLETIC ORGANIZATIONS. 
(a) LIABILITY PROTECTION FOR NONPROFIT 

ATHLETIC ORGANIZATIONS.—Except as pro-
vided in subsections (b) and (c), a nonprofit 
athletic organization shall not be liable for 
harm caused by an act or omission of the 
nonprofit athletic organization in the adop-
tion of rules of play for sanctioned or ap-
proved athletic competitions or practices 
if— 

(1) the nonprofit athletic organization was 
acting within the scope of the organization’s 
duties at the time of the adoption of the 
rules at issue; 

(2) the nonprofit athletic organization was, 
if required, properly licensed, certified, or 
authorized by the appropriate authorities for 
the competition or practice in the State in 
which the harm occurred or where the com-
petition or practice was undertaken; and 

(3) the harm was not caused by willful or 
criminal misconduct, gross negligence, or 
reckless misconduct on the part of the non-
profit athletic organization. 

(b) RESPONSIBILITY OF EMPLOYEES, AGENTS, 
AND VOLUNTEERS TO NONPROFIT ATHLETIC OR-

GANIZATIONS.—Nothing in this section shall 
be construed to affect any civil action 
brought by any nonprofit athletic organiza-
tion against any employee, agent, or volun-
teer of such organization. 

(c) EXCEPTIONS TO NONPROFIT ATHLETIC OR-
GANIZATION LIABILITY PROTECTION.—If the 
laws of a State limit nonprofit athletic orga-
nization liability subject to one or more of 
the following conditions, such conditions 
shall not be construed as inconsistent with 
this section: 

(1) A State law that requires a nonprofit 
athletic organization to adhere to risk man-
agement procedures, including mandatory 
training of its employees, agents, or volun-
teers. 

(2) A State law that makes the nonprofit 
athletic organization liable for the acts or 
omissions of its employees, agents, and vol-
unteers to the same extent as an employer is 
liable for the acts or omissions of its employ-
ees. 

(3) A State law that makes a limitation of 
liability inapplicable if the civil action was 
brought by an officer of a State or local gov-
ernment pursuant to State or local law. 

(d) NONAPPLICABILITY TO CERTAIN CLAIMS.— 
The limitation on liability provided by sub-
section (a) does not apply to an action or 
claim arising out of a Federal, State, or 
local antitrust, labor, environmental, defa-
mation, sexual assault, fraud, sexual moles-
tation, freedom of expression, sexual harass-
ment, tortious interference of contract law, 
or civil rights law, or any other Federal, 
State, or local law providing protection from 
discrimination. 
SEC. 5. PREEMPTION. 

This Act preempts the laws of any State to 
the extent that such laws are inconsistent 
with this Act, except that this Act shall not 
preempt any State law that provides addi-
tional protection from liability relating to 
the rule-making activities of nonprofit ath-
letic organizations. 
SEC. 6. EFFECTIVE DATE. 

(a) IN GENERAL.—This Act shall take effect 
on the date of enactment of this Act. 

(b) APPLICATION.—This Act applies to any 
claim for harm caused by an act or omission 
of a nonprofit athletic organization that is 
filed on or after the effective date of this Act 
but only if the harm that is the subject of 
the claim or the conduct that caused the 
harm occurred on or after such effective 
date. 

The SPEAKER pro tempore. Pursu-
ant to the rule, the gentleman from 
Wisconsin (Mr. SENSENBRENNER) and 
the gentleman from Michigan (Mr. 
CONYERS) each will control 20 minutes. 

The Chair recognizes the gentleman 
from Wisconsin. 

GENERAL LEAVE 
Mr. SENSENBRENNER. Madam 

Speaker, I ask unanimous consent that 
all Members may have 5 legislative 
days in which to revise and extend 
their remarks and include extraneous 
material on H.R. 1176 currently under 
consideration. 

The SPEAKER pro tempore. Is there 
objection to the request of the gen-
tleman from Wisconsin? 

There was no objection. 
Mr. SENSENBRENNER. Madam 

Speaker, I yield myself such time as I 
may consume. 

Madam Speaker, I rise in support of 
H.R. 1176, the Nonprofit Athletic Orga-
nization Protection Act of 2006. This 
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bill is narrowly tailored to correct spe-
cific liability exposure problems for 
nonprofit sports rulemaking bodies, 
such as the National Federation of 
State High School Associations. The 
nonprofit athletic rulemaking bodies 
covered by this bill play a critical role 
in facilitating all levels and all types 
of sports. Nonprofit rulemaking bodies 
use the expertise of experienced volun-
teers to set forth rules for athletic 
competition and practices that pre-
serve sports traditions and minimize 
risks to participants. 

However, this rulemaking function is 
a predictive endeavor without the ben-
efit of perfect foresight, and sports in-
volve inherent risks that cannot all be 
minimized with a rule. Thus, when in-
evitable accidents do occur, nonprofit 
rulemaking bodies are often sued along 
with the local school district, coach, 
and referees because such organiza-
tions are presumed to have ‘‘deep pock-
ets.’’ 

In 1997, Congress passed the Volun-
teer Protection Act to shield volun-
teers from liability for some forms of 
negligence in response to concerns that 
America’s lawsuit culture was inhib-
iting this country’s risk tradition of 
volunteerism. However, because the 
Volunteer Protection Act does not pro-
tect organizations, this growing trend 
of lawsuits has led to a dramatic in-
crease in the insurance premiums for 
many rulemaking associations. For ex-
ample, the National High School Fed-
eration, which develops rules for 17 dif-
ferent sports, saw a 300 percent in-
crease for insurance premiums in just 
over 3 years. This increase means that 
insurance premiums now make up over 
10 percent of the Federation’s annual 
budget. These trends deprive the Fed-
eration of funds that should be directed 
towards vital resources, such as sports 
equipment upgrades or routine field 
maintenance. If these insurance pre-
miums continue to skyrocket, the rule-
making authorities may be unable to 
attract the quality of volunteers nec-
essary to write effective rules, or 
worse, they may be driven out of exist-
ence entirely. 

This legislation limits liability expo-
sure for these nonprofit athletic rule-
making organizations in a very tar-
geted manner. Modeled on the Volun-
teer Protection Act, it does not confer 
blanket immunity. Rather, liability 
will still attach for gross negligence or 
reckless, willful or criminal mis-
conduct. 

This bill is targeted at liability stem-
ming only from an organization’s pro-
mulgation of rules of play. During the 
committee’s consideration of the bill, 
some raised concerns about the extent 
of the liability protections of the bill 
and claimed that it would protect, 
among others, entities that hire child 
molesters without conducting a back-
ground check. To ensure against such 
an unintended consequence, the legis-

lation adds sexual assault, sexual mo-
lestation, and sexual harassment to the 
list of claims, including antitrust, 
labor, and civil rights claims, that are 
specifically exempted from the liabil-
ity protections of this bill. 

So, to be absolutely clear, this bill as 
it comes to the floor today has been 
amended to meet every single objec-
tion to date about the scope and extent 
of the liability protections of the bill. 
Consequently, this bill should enjoy 
overwhelming bipartisan support. 

Further, this bill does not prevent 
suits against nonrulemaking entities, 
such as the owner of a field of play or 
an equipment manufacturer, who are 
likely to be implicated in a sports-re-
lated injury claim. 

By curbing the worst excesses of the 
lawsuit culture Congress can ensure 
that those who teach our children 
sports are more concerned about fair 
play and good sportsmanship than 
their insurance rates or a potential 
lawsuit. This bill is supported by the 
National Federation of State High 
School Associations, the National Col-
legiate Athletic Association, the Na-
tional Council of Youth Sports, the 
Amateur Athletic Union of the United 
States, and Little League Baseball, 
among others. 

b 1130 

Madam Speaker, I would like to sub-
mit for the RECORD a letter from Rob-
ert Kanaby, executive director of the 
National Federation of State High 
School Associations, showing the sup-
port of his organization and each of the 
50 individual State high school associa-
tions for this legislation. 

I hope that all my colleagues will 
join me in passing this bill. 

NATIONAL FEDERATION OF 
STATE HIGH SCHOOL ASSOCIATIONS, 

Indianapolis, IN, March 15, 2006. 
DEAR MEMBER OF CONGRESS: On behalf of 

the National Federation of State High 
School Associations (NFHS), I am writing to 
voice our strong support for the ‘‘Nonprofit 
Athletic Organization Protection Act of 
2005,’’ H.R. 1176, and urge you to vote for this 
legislation when it reaches the House floor. 
On March 2, 2006, the Judiciary Committee 
voted to support moving this bill forward, 
and we are looking for your support when 
the bill reaches the House floor. 

Amateur and education-based sports are an 
important part of our society. These activi-
ties provide great benefits for participants 
and spectators alike. It is widely acknowl-
edged that youth and interscholastic sports 
are a tremendous asset to young people and 
an important part of the community. In ad-
dition, they provide experiences for athletes 
that assist them in becoming better human 
beings and citizens in our society. 

The National Federation of State High 
School Associations, a non-profit organiza-
tion that makes rules for high school sports, 
has been the target of liability claims alleg-
ing negligence due to the passage or adop-
tion of rules for sanctioned or approved com-
petitions. These allegations have resulted in 
an increase in the number of liability claims 
against this organization. The claims are be-
ginning to have a detrimental financial and 

operational impact on the NFHS and could 
eventually affect our ability to continue to 
provide these services to our nation’s high 
schools. 

While these claims are believed to be with-
out merit, the cost of defending claims and 
the uncertainty of judicial proceedings have 
created significant challenges. It is possible 
we will need to reconsider providing such 
rules or guidelines in the future. This may be 
true of other amateur sports rules makers. 
Without this legislation, we expect this situ-
ation will continue to deteriorate and will 
further jeopardize non-profit organizations 
that make rules for amateur athletic com-
petition. 

For education-based athletics to continue 
in America, nonprofit athletic organizations 
must have the ability to make rules without 
the threat of these claims. 

A list of state associations supporting this 
legislation by their adoption of the enclosed 
resolution is attached. 

Sincerely, 
ROBERT F. KANABY, 

Executive Director. 
RESOLUTION 

Resolved, by the members of the National 
Council of the National Federation of State 
High School Associations, representing all 50 
states and the District of Columbia, that in 
the interest of the millions of young people 
who benefit from participation in amateur 
sports, the United States Congress be urged 
to adopt the ‘‘Nonprofit Athletic Organiza-
tion Protection Act of 2004.’’ 

Adopted this, 2nd day of July, 2004 in San 
Diego, California. 

NFHS Member State Associations 
Alabama High School Athletic Associa-

tion; Alaska School Activities Association, 
Inc.; Arizona Interscholastic Association, 
Inc.; Arkansas Activities Association; Cali-
fornia Interscholastic Federation; Colorado 
High School Activities Association; Con-
necticut Interscholastic Athletic Conference, 
Inc.; Delaware Interscholastic Athletic Asso-
ciation; District of Columbia Interscholastic 
Athletic Association; Georgia High School 
Association; Hawaii High School Athletic 
Association; Idaho High School Activities 
Association; Illinois High School Associa-
tion; Indiana High School Athletic Associa-
tion; Iowa High School Athletic Association; 
Kansas State High School Activities Asso-
ciation, Inc.; 

Kentucky High School Athletic Associa-
tion; Louisiana High School Athletic Asso-
ciation; Maine Principals’ Association; 
Maryland Public Secondary Schools Athletic 
Association; Massachusetts Interscholastic 
Athletic Association, Inc.; Michigan High 
School Athletic Association, Inc.; Minnesota 
State High School League; Mississippi High 
School Activities Association, Inc.; Missouri 
State High School Activities Association; 
Montana High School Association; Nebraska 
School Activities Association; Nevada Inter-
scholastic Activities Association; New 
Hampshire Interscholastic Athletic Associa-
tion, Inc.; New Jersey State Interscholastic 
Athletic Association, Inc.; 

New York State Public High School Ath-
letic Association, Inc.; North Carolina High 
School Athletic Association, Inc.; North Da-
kota High School Activities Association; 
Ohio High School Athletic Association; 
Oklahoma Secondary School Activities Asso-
ciation; Oregon School Activities Associa-
tion; Pennsylvania Interscholastic Athletic 
Association, Inc.; Rhode Island Inter-
scholastic League, Inc.; South Carolina High 
School League; S. Dakota High School Ac-
tivities Assoc.; Tennessee Secondary School 
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Athletic Association; Texas University 
Interscholastic League; Utah High School 
Activities Association; Vermont Principals’ 
Association, Inc.; Virginia High School 
League; Washington Interscholastic Activi-
ties Association; West Virginia Secondary 
School Activities Commission; Wisconsin 
Interscholastic Athletic Association; Wyo-
ming High School Activities Association. 

Madam Speaker, I reserve the bal-
ance of my time. 

Mr. CONYERS. Madam Speaker, I 
yield myself such time as I may con-
sume. 

I reluctantly oppose this legislation 
and spoil the hugely bipartisan nature 
of the Judiciary Committee’s appear-
ance before the floor in the House 
today. 

The reason is that not only does H.R. 
1176 provide broad immunity for non-
profit athletic organizations from law-
suits in the adoption of rules for sanc-
tioned or approved athletic competi-
tion or practices, but it would indi-
rectly immunize these organizations 
which were cited as the ones sup-
porting the measure from claims of 
negligence regarding child molesta-
tion. 

This is a serious matter. And, by the 
way, this matter has been before the 
House on suspension and failed earlier 
this year. The reason is that the most 
problematic issue is the failure of the 
other side to completely address the 
issue of sexual misconduct in their 
rush to finish out the legislative year. 
Specifically, while matters of gross 
negligence are exempted from immu-
nity under the bill, the legislation does 
provide immunity from lawsuits aris-
ing from claims of ordinary negligence. 
This simply means that these nonprofit 
athletic organizations are exempt from 
having to exercise reasonable care. 
And, additionally, unless 1176 is amend-
ed to include an exemption for all 
State common-law tort claims, this 
legislation would bar claims against 
nonprofit athletic organizations based 
on negligent behavior. 

Thus, if a nonprofit athletic organi-
zation negligently hired, failed to as-
sess the background of, or conducted 
negligent oversight of individuals who 
may well do great physical or emo-
tional or sexual harm to child athletes, 
this legislation that we are considering 
would prevent those child athletes 
from having their day in court. That is 
the heart of the problem. 

Additionally, the measure extends 
way beyond barring potential frivolous 
lawsuits in the Federal judicial system. 
Although lawsuits filed by parents be-
cause their child was not put on a team 
might rightly be dismissed, cases with 
legal merit, such as a rule which en-
dangers the life of a child, would be dis-
missed. These lawsuits are necessary, 
as they call attention to public safety 
hazards and are needed to protect our 
Nation’s children. 

Madam Speaker, I would like to put 
in the RECORD the letters of the Na-

tional Alliance to End Sexual Violence, 
which urges us to carefully examine 
this measure before us, and which con-
tinue to oppose the legislation, as we 
have earlier; and as well, Madam 
Speaker, a letter from the three orga-
nizations, Public Citizen, Center for 
Justice and Democracy, and the Alli-
ance for Justice, which urge opposition 
to H.R. 1176. 

DECEMBER 5, 2006. 
Hon. JOHN CONYERS, Jr., 
Ranking Member, Committee on the Judiciary, 
House of Representatives, Washington, DC. 

DEAR RANKING MEMBER CONYERS: On behalf 
of the National Alliance to End Sexual Vio-
lence (NAESV), we are writing to express our 
opposition to H.R. 1176, the Nonprofit Ath-
letic Organization Protection Act of 2006. We 
understand that the bill is being brought up 
today for a vote on the House floor under 
suspension of the rules. While changes have 
been made to the original language of this 
piece of legislation. NAESV remains con-
cerned that this bill still precludes victims 
of sexual assault from being able to bring a 
civil action against nonprofit athletic orga-
nizations which have acted negligently. 

We are specifically concerned that a non-
profit athletic association could fail to do a 
criminal background check on an employee 
and then if that employee sexually assaulted 
a player then that victim would be precluded 
from being able to bring a civil suit against 
the organization for negligence. Since vic-
tims would then have no civil remedy avail-
able to them, we must strongly oppose this 
bill and ask that you not support it as well. 

As a leading national sexual assault victim 
advocacy organization, the NAESV believes 
that passage of this bill would create a seri-
ous problem for victims and would not allow 
them to hold perpetrators and organizations 
responsible. 

We thank you for your consideration of 
this serious matter, and we would be pleased 
to discuss this matter with you and/or your 
staff if that would be helpful. Please feel free 
to contact our Government Relations Spe-
cialist, Ellen Fern, with any further ques-
tions. 

Sincerely, 
MONIKA JOHNSON HOSTLER, 
President, The National Alliance 

To End Sexual Violence. 

DECEMBER 5, 2006. 
DEAR REPRESENTATIVE: On December 5, 

Congress is scheduled to take up consider-
ation of H.R. 1176—the Nonprofit Athletic 
Organization Protection Act. This bill would 
threaten the health and safety of our na-
tion’s athletes—especially student and ama-
teur athletes, including Olympians—by mak-
ing nonprofit athletic organizations unac-
countable regardless of whether or not their 
negligent acts caused serious injury to an 
athlete. 

H.R. 1176 does more than just immunize 
nonprofit athletic organizations; it strips 
away important incentives for such organi-
zations to pay careful attention to the safety 
of the rules, equipment, and infrastructure 
used in their events. Current liability stand-
ards encourage organizations to follow best 
practices and to correct dangerous condi-
tions. 

In one recent case, a Wisconsin student be-
came a quadriplegic after diving off of a 
starting block into a pool that was too shal-
low during a high school swim meet. The 
athletic association’s standards for how deep 
a pool must be to use a starting block were 

not in line with national standards. After 
the student filed a claim against the athletic 
association, it changed its standards to com-
ply with the standards published by the Na-
tional Federation of State High School Asso-
ciations. 

This bill creates a disturbing legal double- 
standard in which the athletic organizations 
are shielded from suit, while maintaining 
full access to the courts themselves. Our na-
tion has a proud tradition of amateur ath-
letics through which generations have 
learned about justice and fair play. Creating 
one set of rules for one group, and another 
set of rules for another group is anything but 
just. Our laws should be at least as fair as 
our Little Leagues. 

H.R. 1176 would deny our athletes vital 
legal protections. For this reason, we re-
spectfully ask you to oppose H.R 1176. 

Sincerely, 
LAURA MACCLEERY, 

Public Citizen. 
JOANNE DOROSHOW, 

Center for Justice & 
Democracy. 

DICK WOODRUFF, 
Alliance for Justice. 

Madam Speaker, I reserve the bal-
ance of my time 

PARLIAMENTARY INQUIRY 
Mr. SENSENBRENNER. Madam 

Speaker, parliamentary inquiry. Is the 
House considering a motion to suspend 
the rules of the bill, as amended? 

The SPEAKER pro tempore. That is 
the form of the motion that the Chair 
understands was intended and is pend-
ing at the desk. 

Mr. SENSENBRENNER. Madam 
Speaker, I yield myself 2 minutes. 

Madam Speaker, the gentleman from 
Michigan (Mr. CONYERS), my good 
friend, is simply incorrect in his state-
ments that this bill does give blanket 
immunity for various types of sexual 
harassment and sexual molestation. 
Because the bill is being considered as 
amended, the amended version of the 
bill that is before the House now, on 
the bottom of page 7, says nonapplica-
bility to certain claims. And it says: 
The limitation on liability provided by 
subsection (a) does not apply to an ac-
tion or claim arising out of a Federal, 
State, or local antitrust, labor, envi-
ronmental, defamation, sexual assault, 
fraud, sexual molestation, freedom of 
expression, sexual harassment, tortious 
interference of contract law, or civil 
rights law or any other Federal, State, 
or local law providing protection from 
discrimination. 

So this exemption very clearly deals 
with the objection that has been ex-
pressed by the gentleman from Michi-
gan (Mr. CONYERS). The bill does not 
provide any immunity whatsoever for 
all of these types of activities and 
claims that I have mentioned. 

Madam Speaker, I yield 3 minutes to 
the gentleman from Indiana (Mr. 
SOUDER). 

Mr. SOUDER. Madam Speaker, I 
have additional letters I would like to 
insert for the RECORD from Myles 
Brand, NCAA president; and from the 
National Council of Youth Sports, to 
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go with the earlier letter from the high 
school organizations. 

Madam Speaker, I am going to dis-
pense with most of my formal state-
ment to try to address the question be-
fore us. This bipartisan bill was drafted 
just to deal with the rules-setting orga-
nizations, the rules of play. And the 
chairman of the committee, whom I 
thank for bringing this bill up, and the 
members of the committee were work-
ing together to try to address what I 
believe were extraneous concerns, but 
if they were real concerns of the House, 
we needed to address them even though 
they were not, in my opinion, in the 
first draft of the bill. 

Accidents are going to happen. The 
question is, will the injuries associated 
with athletics be allowed at all? How 
can you play youth football? How can 
you play youth soccer? How can you 
have swimming? How can you have 
wrestling if you are going to make it so 
that there is no risk? 

The balance that all these organiza-
tions have to do in their procedures to 
setting a rule is to balance the risk, 
the offense and the defense, and the 
care of the children involved and the 
young people involved in these sports. 
What this bill does is try to make it so 
that the people who are making the 
rules can’t get sued unless in drafting 
the rules there was gross negligence. It 
has nothing to do with negligence of 
how a coach applies a rule, whether 
there are things that happen during 
the game that were judgment things. 
These are about the rules themselves. 

The net impact of not doing this has 
been that most of the major people pro-
viding the insurance premiums are 
looking at dropping this. Others have 
raised it by 400 percent. What this 
means for Peewee football; what this 
means for IHSAA, the Indiana High 
School Athletic Association; for the 
NAIA of Small Colleges, they are going 
to have to drop sports. They aren’t 
going to provide the rules. That means 
there won’t be different guidelines. 
There will be no different types of 
youth leagues. There will be no coaches 
or people willing to draft the rules as 
you bring these coaches together, be-
cause the costs will escalate. They are 
escalating exponentially. The losses by 
the different insurance companies are 
increasing so greatly that most of 
them are looking at getting out of the 
business. I hope that the House will 
carefully consider this so that the kids 
who so deeply want to play can be in-
volved in these sports. 

One of the other byproducts, by the 
way, of raising insurance premiums is 
to raise the costs of playing, and this is 
going to hurt low-income kids the most 
because suburban kids may be able to 
afford the higher premiums and they 
may be able to get coaches who will 
take the risks or take personal liabil-
ities to be on the things, but this is 
going to hurt those who most need the 

sports, in the urban areas and other 
places where they do not have this op-
portunity. 

I hope that this House will pass, on 
behalf of small kids, the high school 
kids, and the college kids of America, a 
bill that enables them to play and will 
understand that all this bill does is 
deal with the general rules of play. And 
thanks to the chairman’s graciousness 
in working with the minority in this 
bipartisan bill, we have addressed what 
I don’t believe was in the original bill 
but takes out all the civil rights ques-
tions, all the child abuse questions, and 
says those aren’t relevant here. All it 
has to do with is rules of the game and 
whether there was gross negligence in 
developing the rules of the game. 

Madam Speaker, I rise today in strong sup-
port of H.R. 1176, the bi-partisan Nonprofit 
Athletic Organization Protection Act of 2006, 
which would help protect the ability of amateur 
athletic rule-making organizations to do the job 
that they have done for years, and that is to 
promulgate the rules of play for Little League 
Baseball, Pop Warner Football, high school 
athletics, college athletics, including the NCAA 
and NAIA, club teams and elite amateur 
sports teams. 

I’d like to thank Chairman SENSENBRENNER 
for moving this important bi-partisan bill 
through the Judiciary Committee and bringing 
it to the floor today. The bill before us has 
been modified since it passed committee to 
address concerns raised by the minority, and 
I’d like to thank the Chairman and his staff for 
their help in clarifying the narrow intent of the 
legislation which is to ensure that sports rule- 
makers are not held liable for athlete injuries 
(in which they had no responsibility). The bill 
only exempts non-profit rule-making organiza-
tions from liability for physical injury caused by 
an act or omission of the organization in its 
adoption of rules of play. The bill does not in 
any way prevent lawsuits from moving forward 
that claim harm caused by other rules or 
guidelines or claim gross negligence on the 
part of the rule-maker. 

It is undeniable that amateur athletic teams 
make a valuable contribution to the lives of 
young people. Active participation in sports— 
particularly at a time when obesity among 
American youth has reached an alarming 
level—encourages healthy lifestyles, while 
also imparting important social qualities such 
as leadership, teamwork and discipline. 

Over the past decade, however, amateur 
athletic rule-making organizations have been 
forced to defend themselves against a growing 
number of questionable lawsuits based on 
claims of negligence for passing or failing to 
pass rules to eliminate the risks of injury inher-
ent in athletic competition. 

Unfortunately, accidents do happen. There 
will always be injuries associated with athletics 
but this is nothing new. For decades rule-mak-
ers have responded to changes in technology, 
coaching methods and athletes by making al-
terations in athletic rules. Each sport is an 
ever-moving target for rule-makers and no set 
of rules can ever make participation in sports 
as we know it, completely ‘‘safe.’’ Thus, it 
would be wrong to punish rule-makers, who in 
a good faith effort, have sought to anticipate 
and prevent injuries to the best of their ability. 

As liability costs for rule-making bodies have 
skyrocketed, these legal claims have had a 
profound impact on the financial stability of 
amateur and education-based athletic organi-
zations. Several rule makers are now paying 
double or triple their previous annual pre-
miums. Others have been forced to self-insure 
at rates significantly higher than previous 
years. All of these rule-making organizations 
are finding it more difficult to locate an insur-
ance company to carry their insurance policy 
since more and more companies are getting 
out of the amateur athletic insurance business 
completely. 

In testimony before the House Judiciary 
Committee, Robert Kanaby, Executive Director 
of the National Association of State High 
School Associations (NFHS), noted that NFHS 
had experienced a threefold increase in their 
annual liability insurance premiums over the 
three previous years. This organization, which 
serves over 7 million young people, currently 
pays in excess of $1 million in annual liability 
insurance out of a total operating budget of $9 
million. 

According to the testimony of Mr. Kanaby 
and other insurance industry experts, the stag-
gering premium increases affecting NFHS and 
similar rule-making organizations are certain to 
continue. It is necessary that Congress act 
now to raise the standard for liability from ordi-
nary negligence to gross negligence. This 
change in law would allow the volunteer rule- 
makers—often coaches with knowledge and 
experience in a particular sport—to continue 
doing the best job they can to mitigate risk 
while keeping the game competitive. 

If the status quo is maintained, the losers in 
this situation will be our nation’s kids. As pre-
miums continue to rise and with no relief in 
sight it is becoming increasingly difficult for 
amateur athletic organizations to continue pro-
viding a sporting outlet for our nation’s young 
people. Moreover, it is highly probable that 
amateur athletic organizations will shortly be 
forced to either adopt rules of play that are not 
specifically crafted for a certain age category 
(for example, adopting college rules for high 
school athletics) or increase fees charged to 
participants in order to offset the liability costs. 
Both of these scenarios are not desirable and 
would damage youth sport participation. 

I hope my colleagues will consider the im-
portance of preserving amateur athletics and 
join me in voting in favor of the bi-partisan 
Non-Profit Athletic Organization Protection Act. 
All of America’s young athletes who participate 
in school-based athletics, Little League or 
other club sport teams will be thankful for your 
support. 

NATIONAL COLLEGIATE 
ATHLETIC ASSOCIATION, 

Indianapolis, IN, March 31, 2005. 
Hon. MARK SOUDER, 
U.S. House of Representatives, 
Washington, DC. 

DEAR CONGRESSMAN SOUDER: The NCAA be-
lieves that amateur and education-based 
sports play a valuable role in the develop-
ment of our nation’s youth. The organiza-
tions that provide amateur athletics oppor-
tunities for America’s youth make every at-
tempt to adopt playing rules that will pro-
vide participants with a safe and fair experi-
ence. However, there remains an inherent 
risk of injury when participating in sports 
activities, which constantly puts these orga-
nizations at risk of liability. As a result, the 
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viability of these organizations is being 
threatened due to the escalating cost of li-
ability insurance. Therefore, the NCAA 
stands in support of your efforts to provide 
much needed protection for these nonprofit 
organizations through the ‘‘Nonprofit Ath-
letic Organization Protection Act of 2005.’’ 

Sincerely, 
MYLES BRAND, 

President. 

ENDORSEMENT OF H.R. 1176 AND S. 567, THE 
NON-PROFIT ATHLETIC ASSOCIATION PROTEC-
TION ACT OF 2005, BY THE NATIONAL COUNCIL 
OF YOUTH SPORTS 
We are writing to voice our support for the 

‘‘Non-Profit Athletic Association Protection 
Act’’ of 2005. 

This is an important issue with respect to 
amateur sports and those who make playing 
rules governing amateur athletics. Edu-
cation-based and community-based athletics 
are an important part of our culture. They 
provide a tremendous opportunity to the 
youth of America by teaching leadership, 
teamwork, and discipline skills. Studies 
have shown that participation in these ac-
tivities is directly tied to academic achieve-
ment and overall social development. 

Non-profit organizations that administer 
these activities have been the target of an 
increasing number of claims and lawsuits in 
sports injury cases claiming negligence due 
to the passage or adoption of rules of play 
for amateur sports. Repeatedly defending 
claims will have a detrimental impact on 
their ability to continue to provide these 
services. 

This legislation would shield theses organi-
zations, their directors, officers, employees, 
representatives, and agents from liability for 
claims of negligence in sports injury cases 
involving the passage, failure to pass, adop-
tion, or failure to adopt rules concerning 
athletic competition. 

We the undersigned fully support this leg-
islation and urge its passage. These organi-
zations provide an important service to our 
nation’s youth and have developed a good 
system to write rules and administer com-
petitions. 

Signed, National Federation of State High 
School Associations (NFHS), National Colle-
giate Athletic Association (NCAA), National 
Council of Youth Sports (NCYS), Amateur 
Athletic Union of the United States (AAU), 
Amateur Athletic Union (AAU) Baseball, 
Amateur Softball Association of America, 
American Amateur Baseball Congress, Amer-
ican Youth Football (AYF), Catholic Youth 
Organization (Seattle), Dixie Softball, Inc., 
Dixie Youth Baseball Inc., Excel Sports Net-
work Athletic Association (ESNAA), Georgia 
State Soccer Association (GSSA), Ice Skat-
ing Institute Iowa AAU, Little League Base-
ball, Magazines4OurTroops, Michigan State 
Youth Soccer Association, Inc., Mt. Olive 
Recreation, North American Youth Sport In-
stitute, PBG Police Athletic League, PONY 
Baseball/Softball, Pop Warner Little Schol-
ars, Inc., TeeBall USA, Sport in Society at 
Northeastern University, USA Baseball, USA 
Roller Sports, USA Softball, Women’s Sports 
Foundation 

Mr. CONYERS. Madam Speaker, I am 
glad someone mentioned poor kids will 
need to be protected more in athletic 
events, and that is precisely the reason 
I am opposing this measure, because we 
are eliminating State civil claims, and 
I think there has been some confusion 
on the other side about criminal and 
civil liabilities. 

Madam Speaker, I yield such time as 
she may consume to the distinguished 
gentlewoman from California, ZOE LOF-
GREN. 

Ms. ZOE LOFGREN of California. 
Madam Speaker, I thank the gen-
tleman for yielding. 

This bill, I believe, is trying to pro-
tect sports organizations, but, unfortu-
nately, it does leave children unpro-
tected from child molesters. 

We know that sexual predators vol-
unteer to be involved with children’s 
sports programs and pedophiles rou-
tinely use the bond between coach and 
athlete to prey on children. 

A Seattle Times investigation uncov-
ered 159 coaches who had been rep-
rimanded or fired for sexual mis-
conduct between 1993 and 2003, and of 
those coaches, 98 continued to coach or 
teach children. An investigation in 
Texas uncovered 60 incidents of high 
school coaches being fired or rep-
rimanded as a result of allegations of 
sexual misconduct with minors. And 
last month a Maryland high school bas-
ketball coach was charged with abus-
ing three minors. 

This amendment, the amendment to 
the bill that has been mentioned, does 
not fix the problem of providing liabil-
ity relief to these nonprofits. The bill 
exempts claims based on Federal, 
State, and local statutes concerning 
sexual assault, molestation, or harass-
ment. But the bill grants complete im-
munity for claims of negligence in es-
tablishing rules related to adult super-
vision. I have here a letter from a 
scholar, Professor Andy Popper, a pro-
fessor at the American University 
School of Law, and I would like to read 
just a small portion of his letter: 

‘‘Common-law tort claims for failure 
to exercise due care in hiring coaches, 
investigating backgrounds, or over-
seeing inappropriate activity would be 
actionable, but I think a plain reading 
of section 4(d) and section 5 suggests 
that those claims would be barred, and 
that is really quite horrendous from 
the perspective of children who might 
be victimized by adults treated in ways 
that are patently destructive from an 
emotional or psychological vantage 
point. What possible reason could there 
be to pass this bill?’’ 

And he goes on to say: ‘‘After reading 
the bill, I see no language that exempts 
State common-law tort claims. To the 
contrary, the specific areas exempted, 
labor law, antitrust law, statutory 
claims, et cetera, suggests that Con-
gress intends to exempt very specific 
areas only. Given that list in 4(d), un-
less the bill were amended to include 
an exemption for all State common- 
law tort claims, the bill will be seen as 
a bar to cases involving negligent hir-
ing, failing to assess background, neg-
ligent oversight of individuals who 
may well do great harm to children, to 
athletes, to those most in need of pro-
tection.’’ 

I would like to note that the Na-
tional Alliance to End Sexual Violence 
has asked us to vote against this bill, 
as amended. 

b 1145 
And the reason why, and I quote from 

President Hostler’s letter, as the lead-
ing national sexual assault victim ad-
vocacy organization, we believe the 
passage of this bill would create seri-
ous problems for victims and would not 
allow them to hold perpetrators and or-
ganizations responsible. 

Now, the amended bill tells athletic 
organizations that they owe children 
no duty of care. The bill takes away 
any incentive to take reasonable steps 
to keep child molesters out and to keep 
children safe. 

Do I suggest that the authors of this 
bill intend to protect child molesters? I 
can’t imagine that they do. But intent 
doesn’t matter. We are writing law 
here. And the impact of adopting this 
bill would, in fact, be to protect child 
molesters. 

Now, I am someone who really be-
lieves in Little League. My dad was a 
Little League manager my entire 
young life. I have strong memories of 
sitting in the stands day after day, 
month after month, watching my 
brother catch the ball. I believe in Lit-
tle League. But I also know that my 
dad, were he alive today, would say, I 
don’t believe in protecting child mo-
lesters. 

Mr. SENSENBRENNER. Madam 
Speaker, I yield myself 2 minutes, and 
I ask the gentlewoman from California 
to yield. 

Ms. ZOE LOFGREN of California. I 
yield. 

Mr. SENSENBRENNER. What were 
the dates of those two letters that you 
cited in your previous speech? 

Ms. ZOE LOFGREN of California. 
The letter from the National Alliance 
to End Sexual Violence is dated De-
cember 5 of this year, and the letter 
from the law professor is dated Decem-
ber 4 of this year. 

Mr. SENSENBRENNER. Madam 
Speaker, I think both of these letters 
have reached the wrong conclusion. 
And again, I will quote from the sec-
tion that does make the nonapplica-
bility to certain claims. That says the 
limitation on liability provided by sub-
section (a) does not apply to an action 
or claim arising out of a Federal, State 
or local antitrust, labor, defamation, 
sexual assault, fraud, sexual molesta-
tion, freedom of expression, sexual har-
assment, tortious interference of con-
tract law, or civil rights law or any 
other Federal, State, or local law pro-
viding protection from discrimination. 

Now, I don’t know how more broadly 
this exemption could be drafted than 
that. It is very clear that the com-
plaint about the original bill providing 
a limitation on liability for sexual mo-
lestation or harassment or sexual as-
sault was a legitimate one. So that is 
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why the nonapplicability of certain 
claims provision was put in here. 

This is a red herring. It is not the 
original bill that people were com-
plaining about. This is a bill that has 
dealt with that objection, and it should 
pass. 

Madam Speaker, I now yield 2 min-
utes to the gentlewoman from Texas 
(Ms. SEKULA GIBBS). 

Ms. SEKULA GIBBS. Madam Speak-
er, I rise in support of H.R. 1176, and I 
say that because of the experience in 
my district where we are seeing an in-
crease in children who are suffering 
from obesity and an increase in propen-
sity to see dropouts in school. And 
youth athletics is an opportunity for 
children to stay in school and to stay 
active and stay fit. 

We need to support more opportuni-
ties for youth athletics and youth 
sports. And one of the deterrents for 
those youth activities in sports is the 
increase in lawsuits that are being 
lodged against board members who are 
in rulemaking positions. 

This resolution will go a great dis-
tance in protecting parents and grand-
parents and family members who want 
to join in and to provide athletic op-
portunities for their children and who 
are fearful of being caught up in law-
suits that stem, not from intentional 
criminal activities, but from inad-
vertent rulemaking problems. 

So protecting and immunizing par-
ents, grandparents and family members 
who want to participate in setting 
standards and rules for their children 
is the right thing to do. It will help our 
children, in the long run, stay in 
school, stay fit, and become good 
American citizens. 

So I think that we should not lose 
sight of the goal of this bill and make 
sure that we see that it is in the best 
interests of our children to pass it. 

Mr. CONYERS. Madam Speaker, I 
yield myself as much time as I may 
consume. 

This is an unusual situation that has 
arisen here. Here we come back in the 
closing days of the 109th session, and I 
would think that everything that has 
occurred before now, that this Congress 
would be very sensitive and careful not 
to protect sex predators. 

This is not business as usual. We 
have had a lot of problems in the 109th 
session of Congress. And yesterday, at 
9:30 a.m., we received this change. And 
we are now told that we don’t under-
stand it, and that it has all been taken 
care of and everything is okay. Well, 
everything is not okay. 

H.R. 1176 provides a carve-out for 
claims arising from State or Federal 
assault and harassment laws, a carve- 
out. The problem is that none of the 
suits by children against an athletic 
organization, based on the actions of a 
coach, sex predator, would arise under 
these laws. The intentions may have 
been to correct it, but it is not cor-

rected. And that is the reason that we 
continue to oppose H.R. 1176. 

This is not new information. And 
those who have been working on this 
with us in the public sector are all in 
agreement that the so-called fix that 
has been referred to is not really a fix 
at all. It may have been meant to be a 
fix, but it is not a fix. And it is as sim-
ple as that. That is why we are still op-
posed to this proposal as we were when 
it came up under suspension earlier in 
the 108th session. 

Madam Speaker, I reserve the bal-
ance of my time. 

Mr. SENSENBRENNER. Madam 
Speaker, I am prepared to close if the 
gentleman will yield back. 

Mr. CONYERS. Madam Speaker, I 
yield as much time as the gentlewoman 
from California may need, and then we 
will be ready to close. 

Ms. ZOE LOFGREN of California. 
Madam Speaker, I will be brief. 

This bill, or its predecessor bill, H.R. 
3369, was not approved when it was 
brought before the Congress in 2004. It 
was defeated. And the reason why I be-
lieve it was defeated was the concern 
that, although probably well inten-
tioned, it provided liability relief from 
predators, from child molesters. 

Now, I believe the law professor when 
he did the analysis. And as the letter is 
in the record, he cites the cases and 
does a proper analysis that negligence 
that results in child molestation would 
be protected under this bill. We surely 
cannot be wanting to do that here as 
this Congress closes. 

Now, I have raised this issue in com-
mittee. I was, frankly, rather shocked 
to see this bill on the Suspension Cal-
endar. 

As Mr. CONYERS has mentioned, we 
have not had a wonderful record here 
in the 109th Congress of doing the right 
thing to protect children from sexual 
predators. Let’s not compound that 
problem by enacting this bill today. I 
urge all of us to vote against it. 

And I will say also that in the 110th 
Congress we should work in a proper 
way to achieve the goals of supporting 
Little League and the other organiza-
tions, while not letting down the chil-
dren of our Nation and letting them be 
victimized by child molesters and sex-
ual predators. 

Mr. CONYERS. Madam Speaker, I 
yield back the balance of my time. 

Mr. SENSENBRENNER. Madam 
Speaker, I yield myself the balance of 
the time. 

Madam Speaker, I think this is an 
example about the way this place does 
business. On a bipartisan basis we 
passed the Adam Walsh Bill and that 
was signed into law by the President at 
the end of July. And that was the sin-
gle greatest protection of children law 
that had been passed by the Congress 
in decades. And I was the author of 
that legislation. I worked with people 
on both sides of the aisle and on both 

sides of the Capitol, and I think that 
this was a really great accomplishment 
of this Congress. And it shows what can 
happen when people work in a bipar-
tisan manner. 

Now, we get to this bill after the 
election is over with, and there has 
been a change of control on both sides 
of the Capitol. I don’t think that it can 
be disputed that the volunteers who set 
the rules of play should be exempted 
from liability. Now, these are the peo-
ple that write the rule book. You 
know, they are not the people that ac-
tually coach the kids. They are not the 
people who make the equipment. They 
are not the people who provide the 
playing fields and either maintain 
them properly or don’t maintain them 
properly. They are the ones that write 
the rule book. And a lot of the rules for 
amateur sports, whether it is at the 
high school or college or intramural 
level or whatever, those rules are de-
signed to protect to the greatest extent 
possible the kids who compete in those 
sports, and that is what this bill is de-
signed to protect. 

Now, I think that the complaints 
that were made by my friends on the 
other side of the aisle, that this bill 
could have been interpreted to provide 
immunity or a limitation of liability 
on those who commit acts of sexual as-
sault or sexual molestation or sexual 
harassment against the kids were le-
gitimate. And that is why the bill is 
amended. 

Now, when this bill was put on the 
Suspension Calendar last week by the 
leadership, we circulated an amend-
ment to the minority party. We gave 
them the proposed language that is 
being debated and disputed early yes-
terday morning, and we never heard 
from them. And we followed up several 
times yesterday by staff to get their 
comments, and we never got any com-
ments. We tried again this morning be-
fore this bill came up and never got 
any comments as well. The first we 
heard about their opposition to the leg-
islation and the letters that have been 
cited by the gentlewoman from Cali-
fornia (Ms. ZOE LOFGREN) was when we 
got to the floor today. 

Now, that is their prerogative to do 
that, as it is the prerogative of any 
Member of this House, whether in the 
majority or in the minority. But the 
fact is that what we have heard from 
the other side of the aisle is designed 
to defeat this legislation altogether, as 
it was in the 108th Congress. And that 
would be a shame, because defeating 
this legislation is only going to hurt 
the volunteers who are making rules to 
protect children, rather than to protect 
people who might commit sexual of-
fenses against them. We ought to pro-
tect the volunteers who make those 
rules, those volunteers who write the 
rule book, and the associations that 
bring those volunteers together so that 
kids can enjoy sports and play and 
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learn the value of competition and the 
value of fair play. And if you can’t get 
volunteers to write the rule book, then 
you are not going to be able to have 
kids’ sports at all. So let’s put the kids 
first and pass this bill. 

Mrs. MALONEY. Madam Speaker, I rise 
today in opposition to H.R. 1176, the ‘‘Non-
profit Athletic Organization Protection Act of 
2006.’’ This legislation would provide broad 
immunity to nonprofit athletic associations 
which enact rules governing athletic competi-
tions. In some cases, these rules have re-
sulted in injuries to children and participants 
including serious head and spinal injuries be-
cause of swimming pools that were too shal-
low for diving. I also have strong concerns that 
passage of this legislation would preclude vic-
tims of sexual assault from bringing civil law-
suits against nonprofit athletic associations 
which have acted negligently. 

Unfortunately, the Majority, in its rush to ad-
journ, has brought a bill to the floor that leaves 
children vulnerable to abuse. I urge my col-
leagues to vote no. 

Mr. SHERMAN. Madam Speaker, today 
H.R. 1176, the Nonprofit Athletic Organization 
Protection Act of 2006, was brought to the 
floor on the suspension calendar. The suspen-
sion process should only be used for bills that 
are non-controversial. The Republican leader-
ship has once again abused the suspension 
calendar in order to limit debate on divisive 
issues. Accordingly, I will not vote to suspend 
the rules. 

Mr. CONYERS. Madam Speaker, the fol-
lowing letter from American University, Wash-
ington College of Law Professor Andrew F. 
Popper outlines the problems and concerns 
with this legislation. 

AMERICAN UNIVERSITY, 
WASHINGTON COLLEGE OF LAW, 

Washington, DC. 
Hon. JOHN CONYERS, 
Ranking Member, House Committee on the Judi-

ciary, Washington, DC. 
DEAR CONGRESSMAN CONYERS, I recently 

learned that the House of Representative is 
considering H.R. 1176, a bill that would im-
munize major non-profits in the university 
sport/entertainment field and all non-profits 
involved in children’s activities generally. I 
have testified against this bill in its earlier 
form and have seen the current version. I 
very much hope this current version will be 
rejected. It is an awful bill, as discussed 
below. 

The specific question posed to me was 
whether this bill would carve out an excep-
tion for state tort common law claims 
against organizations and officials who en-
gaged in behaviors that devastated children, 
athletes, and others who place their trust in 
the non-profits that are the subject of this 
bill. There is reason to think actions will not 
be possible if this bill becomes law. 

State tort law holds out the promise of a 
real incentive to exercise due care in pre-
cisely the kinds of programs this bill de-
scribes in its opening sections, The tragedy 
is, this bill would eliminate those state com-
mon law tort claims required to produce 
those incentives. 

The argument has been made that while 
this bill provides explicitly comprehensive 
immunity for non-profit organizations in the 
sports/athletics and related fields, somehow 
it preserves the necessary state common law 
tort claims required to secure relief when or-

ganizations and their employees and volun-
teers have failed to exercise that requisite 
level of care required and a child or young 
adult has been injured as a result. If the leg-
islation stated directly that it excluded from 
its unconscionable sweep of liability all 
State common law tort claims, that argu-
ment would have some validity. In fact, the 
bill does just the opposite, listing precise 
fields where the immunity would be inappli-
cable—and in that list, state common law 
tort claims for negligence is nowhere to be 
found. 

Preservation of state common law tort 
claims for who those who have been harmed, 
for children, families, athletes and others 
swept into this bill, could occur either by di-
rect exclusion from the legislation such as 
that which is set out in 4(d) of the bill or by 
a preemption analysis in which a court con-
cludes that the overall meaning of the fed-
eral law and its plain text do not preclude 
state common law tort claims. That is un-
likely for two reasons. First, the plain mean-
ing if the bill (congressional intention) is the 
elimination of liability, and second, the list 
of those areas that are ‘‘preserved’’ or carved 
out does not include state common law tort 
claims. 

On the question of preemption, listed at 
the end of this letter are citations to three 
fairly recent cases in which federal courts 
have struggled with the question of whether 
a federal bill has a preemptive effect on state 
tort claims. I inserted footnote 14 from the 
Welding Fume Products Liability case di-
rectly below to give you an idea of the com-
plexity of this field. The short of it is, as 
Richard Ausness said in note 14: ‘‘[T]he 
Court’s preemption jurisprudence appears to 
be bereft of any coherent theory or method-
ology’’ and ‘‘is in a terrible state. . . .’’ 
Therefore, one would not want to leave to 
subsequent judicial interpretation whether 
state common law tort claims for failure to 
exercise due care in hiring coaches, inves-
tigating backgrounds, or overseeing inappro-
priate activity would be actionable. 

If it is the intention of the drafters of this 
legislation to exempt State common law tort 
claims from liability, they must say so, or 
the obvious effect of the bill—what will be 
seen as the clear intent of congress—will 
dominate. 

H.R. 1176 has only one purpose: limitation 
of liability. It is hard to see any other pur-
pose. As the case law makes clear, the domi-
nant analytical factor in exclusion (carve- 
out) and preemption cases is congressional 
intent. The more elaborate interpretations, 
such as those in the cases below, are required 
when the purpose of the legislation is regula-
tion of a field and the open question is the 
extent to which that regulation and a state 
law can co-exist. Sadly, will not be a ques-
tion if this bill passes and becomes law. 

After reading the bill, I see no language 
that exempts state common law tort claims. 
To the contrary, the specific areas exempted 
(e.g. labor law, antitrust law, statutory 
claims, etc.) suggest that Congress intends 
to exempt very specific areas only. Given 
that list in 4(d), unless the bill were amended 
to include an exemption for all state com-
mon law tort claims, the bill will be seen as 
a bar to cases involving negligent hiring, 
failure to assess background, negligent over-
sight of individuals who may well do great 
harm to children, to athletes, to those most 
in need of protection. 

A plain reading of Section 4(d) and Section 
5 suggests that those claims would be 
barred—and that is really quite horrendous. 
Cutting off liability, arbitrarily, undermines 

the incentives for better products and serv-
ices. From the perspective of children who 
might be victimized by adults, treated in 
ways that are patently destructive from an 
emotional or psychological vantage point, 
what possible reason could there be to pass 
this bill? 

During the earlier debates regarding the 
Volunteer Immunity ACT, supporters con-
tended that while the legislation liberated 
coaches and volunteers from the risk of li-
ability, even when they were negligent, it 
left the organizations as viable defendants in 
the event a plaintiff could fashion a respond-
ent superior theory or a general vicarious li-
ability claim under State law. H.R. 1176 
would destroy that protection. 

Although the three cases listed below hold 
out hope that a State common law tort 
claim might survive, H.R. 1176 is not a bill 
that regulates a field. Therefore, it would 
not give rise to the question of whether the 
federal regulation can co-exist with State 
law, or whether state law creates obligation 
‘‘in addition to and different from’’ federal 
requirements. 

This is exactly the kind of tort reform that 
has been proposed for the last 25 years: a 
limitation on liability, blocking those who 
most need protection from access to the civil 
justice system. It is clear to see why large 
nonprofits want to limit liability. It is very 
hard to see why Congress would give in to 
that demand when the consequence would be 
to eviscerate an important set of incentives 
that protect those likely to be victimized. 

Tort reform has always been an unfair 
fight. Think about the alignment of forces. 
On the side of those seeking to limit liability 
is the entire GNP. All of U.S. manufacturing, 
all of retailing, the health care industry, the 
pharmaceuticals, the insurance companies 
(who have as yet produced a coherent reason 
why this protection is badly needed based on 
anything resembling a juried study, com-
prehensive payout or case list, or other cred-
ible source), and, in this bill, all of U.S. high-
er education—every college and university, 
every athletic program, indeed, every non-
profit involved in orchestrating sports and 
entertainment for tens of millions of chil-
dren and young adults, and finally, much of 
the press who have abandoned consumers on 
this issue, with the hope of never having to 
pay punitive damages when they defame into 
reputational oblivion a private citizen. 

On the other side, opposing these limits on 
accountability, are the defenders of the tort 
system—under-funded and often fragmented 
consumer groups, a few victims rights 
groups, some of whom have been mocked as 
shameless seekers of undeserved damage 
awards and, of course, trial lawyers. Trial 
lawyers—the architects of the consumer 
rights movement, the advocates for you and 
me when we are injured, the lawyers who 
represent the consumer perspective—who 
have been horribly vilified by a decades long 
comprehensive campaign to undermine their 
credibility, and in the shadow of this out-
rageous legislation, student groups (who 
have a voice, presumably, but are as yet un-
heard). 

This is hardly a fair fight. 
And then there is the term ‘‘tort reform.’’ 

Laws that provide the protection for con-
sumers, no incentive for greater safety, and 
limit the rights of those who lack power are 
hardly the stuff of reform. 

And the data—or lack thereof—regarding 
the current civil justice system. From the 
CRS report forward, no credible juried study 
documents a crisis in the tort or insurance 
system or in the non-profit world that could 
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conceivably justify legislation that limits 
arbitrarily consumer rights, as docs H.R. 
1172. 

This is tort reform as I have come to un-
derstand it—a series of bills that have but 
one meaning: reducing accountability and 
giving consumers nothing in exchange. It is 
not that it is incomprehensible. In fact, the 
reasoning is all too understandable. Who 
would not like to be excused of responsibility 
after they engaged in misconduct? The fact 
that the reasoning underlying this bill is un-
derstandable, however, does not mean that it 
is right, proper, just and fair. It is none of 
those things. 

Let me know if you are interested in dis-
cussing this further. 

Sincerely, 
ANDREW F. POPPER, 

Professor of Law. 

Mr. SENSENBRENNER. Madam 
Speaker, I yield back the balance of 
my time. 

The SPEAKER pro tempore. The 
question is on the motion offered by 
the gentleman from Wisconsin (Mr. 
SENSENBRENNER) that the House sus-
pend the rules and pass the bill, H.R. 
1176, as amended. 

The question was taken. 
The SPEAKER pro tempore. In the 

opinion of the Chair, two-thirds of 
those voting have responded in the af-
firmative. 

Mr. CONYERS. Madam Speaker, on 
that I demand the yeas and nays. 

The yeas and nays were ordered. 
The SPEAKER pro tempore. Pursu-

ant to clause 8 of rule XX and the 
Chair’s prior announcement, further 
proceedings on this question will be 
postponed. 

f 

b 1200 

GENEVA DISTINCTIVE EMBLEMS 
PROTECTION ACT OF 2006 

Mr. SENSENBRENNER. Madam 
Speaker, I move to suspend the rules 
and pass the bill (H.R. 6338) to amend 
title 18, United States Code, to prevent 
and repress the misuse of the Red Cres-
cent distinctive emblem and the Third 
Protocol (Red Crystal) distinctive em-
blem. 

The Clerk read as follows: 
H.R. 6338 

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Geneva Dis-
tinctive Emblems Protection Act of 2006’’. 
SEC. 2. GENEVA DISTINCTIVE EMBLEMS. 

(a) IN GENERAL.—Chapter 33 of title 18, 
United States Code, is amended by inserting 
after section 706 the following: 

‘‘§ 706a. Geneva distinctive emblems 
‘‘(a) Whoever wears or displays the sign of 

the Red Crescent or the Third Protocol Em-
blem (the Red Crystal), or any insignia col-
ored in imitation thereof for the fraudulent 
purpose of inducing the belief that he is a 
member of or an agent for an authorized na-
tional society using the Red Crescent or the 
Third Protocol Emblem, the International 
Committee of the Red Cross, or the Inter-

national Federation of Red Cross and Red 
Crescent Societies shall be fined under this 
title or imprisoned not more than 6 months, 
or both. 

‘‘(b) Except as set forth in section (c) and 
(d), whoever, whether a corporation, associa-
tion, or person, uses the emblem of the Red 
Crescent or the Third Protocol Emblem on a 
white ground or any sign or insignia made or 
colored in imitation thereof or the designa-
tions ‘Red Crescent’ or ‘Third Protocol Em-
blem’ shall be fined under this title or im-
prisoned not more than 6 months, or both. 

‘‘(c) The following may use such emblems 
and designations consistent with the Geneva 
Conventions of August 12, 1949, and, if appli-
cable, the Additional Protocols: 

‘‘(1) Authorized national societies that are 
members of the International Federation of 
Red Cross and Red Crescent Societies and 
their duly authorized employees and agents. 

‘‘(2) The International Committee of the 
Red Cross and its duly authorized employees 
and agents. 

‘‘(3) The International Federation of Red 
Cross and Red Crescent Societies and its 
duly authorized employees and agents. 

‘‘(4) The sanitary and hospital authorities 
of the armed forces of State Parties to the 
Geneva Conventions of August 12, 1949. 

‘‘(d) This section does not make unlawful 
the use of any such emblem, sign, insignia, 
or words which was lawful on or before De-
cember 8, 2005, if such use would not appear 
in time of armed conflict to confer the pro-
tections of the Geneva Conventions of Au-
gust 12, 1949, and, if applicable, the Addi-
tional Protocols. 

‘‘(e) A violation of this section or section 
706 may be enjoined at the civil suit of the 
Attorney General.’’. 

(b) CLERICAL AMENDMENT.—The table of 
sections at the beginning of chapter 33 of 
title 18, United States Code, is amended by 
inserting after the item relating to section 
706 the following new item: 
‘‘706a. Geneva distinctive emblems.’’. 

The SPEAKER pro tempore. Pursu-
ant to the rule, the gentleman from 
Wisconsin (Mr. SENSENBRENNER) and 
the gentleman from Michigan (Mr. 
CONYERS) each will control 20 minutes. 

The Chair recognizes the gentleman 
from Wisconsin. 

GENERAL LEAVE 
Mr. SENSENBRENNER. Madam 

Speaker, I ask unanimous consent that 
all Members may have 5 legislative 
days within which to revise and extend 
their remarks and include extraneous 
material on H.R. 6338 currently under 
consideration. 

The SPEAKER pro tempore. Is there 
objection to the request of the gen-
tleman from Wisconsin? 

There was no objection. 
Mr. SENSENBRENNER. Madam 

Speaker, I yield myself such time as I 
may consume. 

Madam Speaker, I rise in support of 
H.R. 6338, the Geneva Distinctive Em-
blems Protection Act of 2006. Intro-
duced by the gentleman from Arizona 
(Mr. FLAKE), this legislation will assist 
in the implementation of important 
humanitarian programs. The Geneva 
Convention has long provided for the 
use of the Red Cross and Red Crescent 
emblems by governments and national 
societies to implement medical and hu-
manitarian programs. 

In December of 2005, the Geneva Con-
vention, through the Third Additional 
Protocol, adopted a third distinctive 
emblem, the Red Crystal, to join the 
Red Cross and Red Crescent emblems. 
The adoption of the Red Crystal em-
blem cleared the path, with the accept-
ance of Israel’s version of the Red 
Cross, into the Red Cross and Red Cres-
cent movement after being excluded 
for more than 30 years. 

The approval of the Red Crystal em-
blem provides the American Red Cross, 
United States military personnel and 
humanitarian organizations and work-
ers with another option in the cir-
cumstances where the Red Cross or the 
Red Crescent may not be perceived as a 
neutral emblem. On the day of its 
adoption, 27 countries, including the 
United States, signed the Third Addi-
tional Protocol. 

Since its adoption, the protocol has 
been signed by more than 49 other na-
tions and becomes effective on January 
14, 2007. Current United States law pro-
hibits anyone, including corporations 
and associations, from wearing or dis-
playing the American National Red 
Cross emblem or similar insignia for 
fraudulent purposes. This bill extends 
these same prohibitions and protec-
tions to the Red Crystal emblem and to 
the Red Crescent emblem by imposing 
a fine or a prison term for up to 6 
months for fraudulently wearing or dis-
playing the Red Crystal and Red Cres-
cent emblems. 

This legislation will help deter the 
fraudulent use of vital symbols of med-
ical and humanitarian aid. I urge my 
colleagues to join together to pass this 
bipartisan legislation. 

Mr. Speaker, I reserve the balance of 
my time. 

Mr. CONYERS. Mr. Speaker, I yield 
myself as much time as I may con-
sume. 

I am pleased to join with the chair-
man in supporting this bipartisan bill. 
The legislation makes a simple yet ex-
tremely important change to current 
law. It adds the Red Crystal emblem to 
the list of officially recognized symbols 
that may be used to denote humani-
tarian or religious relief efforts. As 
many know, currently only the Red 
Cross and Red Crescent emblems are 
used by humanitarian workers when 
caring for sick or injured civilians or 
Armed Forces members overseas. 

By adding the Red Crystal symbol to 
the list of officially recognized em-
blems, humanitarian workers will have 
at their disposal yet another symbol 
that is acceptable in those regions of 
the world where the cross and crescent 
are viewed with some level of skep-
ticism. 

I would like to thank Mr. FLAKE and 
the countless number of Democratic 
members of our committee for taking 
the lead on this issue, and I strongly 
urge that my colleagues lend their sup-
port to this commonsense proposal. 
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