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months later, I returned on the ground 
and saw what had not been done be-
cause we tragically changed the focus 
of our attention and our resources to 
Iraq. 

Now, Afghanistan has become once 
again prey to terrorists and the 
Taliban have moved back into the 
southern ungoverned regions and the 
provinces. 

Because of this failure to have our 
legal or political or security structures 
there that we were trying to support be 
established, we were unable to have 
economic activity, the education take 
root so that we would be able to har-
ness the efforts to have livelihoods es-
tablished and an infrastructure in 
place, to overcome what General 
Eikenberry, our U.S. commander who 
was the NATO commander earlier last 
year said, ‘‘Where the road ends, the 
Taliban begin.’’ 

Secretary of Defense Gates has re-
cently said that we will place 3,000 
troops into Afghanistan because of the 
possible spring offensive of the 
Taliban. That is too little and way too 
late. 

We have to be able to bring the infra-
structure into those ungoverned re-
gions so the Taliban once again cannot 
provide a safe haven for al Qaeda, that 
is presently in a safe haven because of 
this tragic misadventure in Iraq, with-
in Pakistan. 

But more to my point today, I do not 
understand the criticism of a very good 
Secretary of Defense, Secretary Gates, 
that the United States wants to point 
at NATO and say you have not met 
your commitment in Afghanistan 
when, in fact, potentially a little 
known fact is that the United States 
itself has not met its own requirement 
for trainers and mentors of the Afghan-
istan National Army and the Afghani-
stan National Police. In fact, we are 63 
percent short of our goal. That’s 2,400 
troops. 

It all began in Afghanistan. And if we 
are to look back there 2 years from 
now and another tragedy would have 
been planned by the al Qaeda in an-
other safe haven, whether Pakistan or 
Afghanistan, how can we say, as a sen-
ior commander said, ‘‘In Iraq we do 
what we must; in Afghanistan we do 
what we can?’’ 

The right strategic template is as 
Winston Churchill said, ‘‘Sometimes 
it’s not enough to do your best; some-
times you have to do what is required.’’ 

It is required to ensure that the edu-
cation, the economic activity, the 
wells, the reconstruction can be accom-
plished, but you can only do that in a 
secure enough environment. That, 
again, is one of the tragedies of this 
misadventure of Iraq. 

f 

FOREIGN INTELLIGENCE 
SURVEILLANCE ACT 

The SPEAKER pro tempore. Under 
the Speaker’s announced policy of Jan-

uary 18, 2007, the gentleman from Cali-
fornia (Mr. DANIEL E. LUNGREN) is rec-
ognized for 60 minutes as the designee 
of the minority leader. 

Mr. DANIEL E. LUNGREN of Cali-
fornia. Madam Speaker, this afternoon 
we find ourselves in what only can be 
described as ominous circumstances. 

In 2 weeks, our Nation will no longer 
be able to conduct critical surveillance 
of foreign terrorists located outside the 
United States. We face this situation 
because, in order to close what the Di-
rector of National Intelligence de-
scribed as critical intelligence gaps, he 
had to agree with the Congress the nec-
essary reforms embodied in the Protect 
America Act would expire in 180 days. 

Although this body did adopt follow- 
on legislation, the majority party’s so- 
called RESTORE Act in November of 
last year, this legislation imposed ad-
ditional burdens on the intelligence 
community which, in my judgment, 
undermined the essential nature of the 
compromise reached with Admiral 
McConnell. 

Furthermore, it punted on the crit-
ical question of whether retroactive 
protection would be extended to those 
communication providers who re-
sponded to the call for help from their 
government in the wake of 9/11. If press 
reports are accurate, similar ideolog-
ical currents in the other body threat-
en to dominate the outcome of this 
critical issue and potentially the even-
tual resolution of the larger FISA issue 
itself, that is, the Foreign Intelligence 
Surveillance Act issue itself. 

There is no issue of greater impor-
tance to those of us who serve in this 
body than the protection of the Amer-
ican people from another catastrophic 
attack like that we received on 9/11. In 
fact, this responsibility goes to the 
very heart of the purpose for which 
government exists. The very preamble 
to our Nation’s Constitution spells out 
this obligation to provide for the com-
mon defense. 

It was for this very reason that on 
August 5 last year we passed the Pro-
tect America Act, which responded to 
the minimum requirements presented 
to this body by the Director of Na-
tional Intelligence, Admiral McCon-
nell. 

At the same time, Admiral McCon-
nell described this legislation as nec-
essary in order to ‘‘close critical intel-
ligence gaps.’’ He defined the concept 
of a gap to mean ‘‘foreign intelligence 
information that we should have been 
collecting.’’ 

Admiral McConnell testified before 
the House Judiciary Committee that 
prior to the enactment of the Protect 
America Act this past August we were 
not collecting somewhere between one- 
half and two-thirds of the foreign intel-
ligence information which would have 
been collected were it not for the re-
cent legal interpretations of FISA 
which required the government to ob-

tain FISA warrants for overseas sur-
veillance. 

This is very serious business, because 
if you look at our challenge from those 
who would kill us in the name of some 
sort of distorted view of Islam, we basi-
cally have to assess that risk by way of 
threat, by way of vulnerability and by 
way of consequence. 

With respect to consequence and vul-
nerability, we have within our property 
of information, within our store of in-
formation, the ability to make those 
judgments. In other words, when we 
look at vulnerability for a particular 
site, a potential target, we have the in-
formation about that target because it 
is either American owned, privately or 
governmentally, and we can analyze 
that and determine what vulnerabili-
ties exist. 

Similarly, with respect to the ques-
tion of consequence, we have that in-
formation available as well, because we 
can make calculations as to a type of 
attack which might take place, the 
damage it would do and, therefore, the 
consequences that would flow from 
that. 

But there is one area of the analysis 
of risk that is not totally within our 
information base, and that is the area 
of the threat. What is the threat? The 
threat is that which is in the mind of 
those who would do us harm. It is with-
in the planning of those who would do 
us harm, and it is within the orders of 
those who would carry out those at-
tacks on us to do us harm. 

That is where intelligence comes into 
play. Intelligence means gathering in-
formation that otherwise is within the 
authority of those who would do us 
harm. That means essentially listening 
in wherever we can on the conversa-
tions or communications they may 
have. 

b 1530 

That is the essence of intelligence. 
That’s why it is so important. It is that 
part of the three-part analysis of risk 
which is not totally within our infor-
mation base and therefore that which 
we have to go out and extract. That’s 
why it’s so important. 

I am sure that most Americans would 
agree with Admiral McConnell, a dis-
tinguished public servant who headed 
the National Security Agency in the 
Clinton administration for 4 years and 
now serves as our Director of National 
Intelligence, that the changes con-
tained in the Protect America Act were 
necessary. Regardless of how one inter-
prets the most recent National Intel-
ligence Estimate concerning Iran, any 
attempt to attack Admiral McConnell 
as a tool of the Bush administration 
would appear to be lacking in any 
credibility whatsoever. 

I would say it is somewhat inter-
esting that when he appeared before 
our committee, one of the questions 
asked of him was whether he had it in 

VerDate Mar 15 2010 10:36 Oct 26, 2010 Jkt 069102 PO 00000 Frm 00045 Fmt 0688 Sfmt 0634 E:\BR08\H17JA8.001 H17JA8rm
aj

et
te

 o
n 

D
S

K
29

S
0Y

B
1P

R
O

D
 w

ith
 B

O
U

N
D

 R
E

C
O

R
D



CONGRESSIONAL RECORD—HOUSE, Vol. 154, Pt. 1 385 January 17, 2008 
himself to speak truth to power. There 
should be no doubt in anyone’s mind 
that Admiral McConnell is a man of 
honor who, in fact, calls them as he 
sees them. And, in fact, that’s precisely 
what he has done. According to Admi-
ral McConnell, the Protect America 
Act has provided us with the tools to 
close gaps in our foreign intelligence 
collection. In other words, the law that 
we passed in August, which necessarily 
accompanied with it a 180-day sunset 
as the price of passing it, so, therefore, 
it is in the law now, that law, as it 
works, has, in the judgment of Admiral 
McConnell, provided us with the tools 
‘‘to close those gaps in our foreign in-
telligence collection.’’ This act clari-
fied that the definition of ‘‘electronic 
surveillance’’ under FISA would not be 
interpreted to include intelligence di-
rected at persons reasonably believed 
to be located outside of the United 
States. Thus, under the Protect Amer-
ica Act, it is not required for our intel-
ligence community to obtain a FISA 
warrant when the subject of the sur-
veillance is a foreign intelligence tar-
get located outside the United States. 

Now, critics of the Protect America 
Act have suggested that the FISA war-
rant process should be excused only 
under circumstances where the com-
munication is a foreign-to-foreign com-
munication. The corollary of this argu-
ment is that if a foreign terrorist were 
to contact someone in the U.S., the in-
telligence community should be re-
quired to first obtain a warrant before 
listening to the conversation. 

Now, let’s put aside the fact that 
were Aiman al Zawahiri to place a tele-
phone call to a sleeper cell, let’s say in 
San Francisco, perhaps that might be 
the most worrisome of circumstances, 
and we want to be assured that we 
would collect that information. 

But focusing purely on the practical 
legal considerations raised by the oppo-
nents of the Protect America Act, this 
formulation is simply unworkable. 
Why? The problem is that we do not 
target both ends of the conversation or 
communication, because we can’t. 
Rather, we target only one end of the 
communication or conversation, the 
foreign person located outside the U.S. 
When a foreign terrorist in Islamabad 
places a call, the known factor before-
hand that we have is that he or she is 
the one making the call. In the normal 
course of things, to whom the call is 
being made is unknown prior to the 
time that the call is made. Before the 
call is placed, it is simply not tech-
nically possible to note whether the 
call will go to another foreign destina-
tion, say Frankfurt, or to someone 
somewhere in the U.S. 

The attempt to legislate warrant re-
quirements on foreign individuals out-
side the U.S. based on whether they 
place a call to another foreign destina-
tion or to a U.S. destination would cre-
ate an impossible nightmare for our 

foreign intelligence operations. Admi-
ral McConnell made this very point in 
questioning during the Judiciary Com-
mittee hearing. The admiral responded 
that ‘‘when you’re conducting surveil-
lance in the context of electronic sur-
veillance, you can only target one end 
of the conversation. So you have no 
control over who that number might 
call or who they might receive a call 
from. The Protect America Act ad-
dressed the problem, while at the same 
time maintaining the longstanding 
prohibition against targeting U.S. per-
sons in the U.S.’’ 

The Protect America Act was a tar-
geted response to a specific challenge. 
However, if we’re presented with a 
problem, which has once again brought 
us to the House floor this afternoon, by 
its terms, as I mentioned before, the 
Protect America Act is scheduled to 
expire on February 1, about 2 weeks 
from today, but with a lot fewer legis-
lative days available. 

It’s interesting, the 5-day work week 
has gone by the boards; we canceled 
any consideration of votes tomorrow; 
we are able to get out of here in the 
afternoon in good time. That’s good for 
Members who had to leave because of 
the weather. But what is the reason 
we’re here? The reason we’re here is to 
do the people’s business. And is there 
anything more important than pro-
tecting the American people from at-
tack? What can be more important 
than working out an answer to the 
FISA problem? 

Why is it a problem? Because on Feb-
ruary 1 the currently law expires, we 
go back to the old law, which Admiral 
McConnell testified under oath did not 
allow him to gather between 50 percent 
and two-thirds of the information we 
otherwise would gather from those who 
are suspected terrorists or terrorist af-
filiates around the world. 

Unless you think the Islamic radicals 
who are plotting to kill us are for some 
reason going to have a dramatic 
change of heart before the first week of 
February and, therefore, we don’t need 
the law, this doesn’t make a whole lot 
of sense. If that is the intention here, 
then maybe this body should, in the 
spirit of wishful idealism, pass legisla-
tion renouncing wars as an instru-
mental policy and hope the whole 
world will follow it. Unfortunately, 
Osama bin Laden and al Qaeda are not 
likely to be assuaged any more than 
Hitler was in the decade following the 
signing of the Kellog-Briand Pact out-
lawing war. No, these people made it 
very explicit they want to come here, 
or go anywhere, and kill us; and there 
is no indication that’s going to change 
within the next 2 weeks. 

I don’t want to be or appear unfair to 
the leadership of this body, for they do 
recognize in their RESTORE Act, 
which would repeal the core provisions 
requested by Admiral McConnell, that 
the need to defend our Nation will re-

quire a commitment beyond 180 days. 
Their new proposal has a sunset date 
which is approximately 2 years from 
now. Now, when I first saw this, my im-
mediate reaction was, again, one of be-
wilderment. Such a truncated time- 
frame would require a great deal of op-
timism concerning the conduct of the 
war against Islamic radicalism by the 
Bush administration. On reflection, 
this did not seem to be a likely expla-
nation. For even President Bush has 
repeatedly stressed that we are en-
gaged in a prolonged battle with those 
who would seek to kill us. 

So an alternative explanation of the 
short sunset might be that the nature 
of the threat is such that the next oc-
cupant of the White House, whoever 
that might be, will have it in their 
power to bring an end to terrorism’s 
war on us within 10 months of their in-
auguration. This, to put it mildly, is 
quite a leap of faith. However, it ap-
pears that FISA has become a faith- 
based initiative in the 110th Congress. 
For if there is any truth to recent press 
accounts, it appears that one of the 
proposed solutions to the current stale-
mate over FISA in the other body 
would be to extend the terms of the 
Protect America Act for an additional 
12 to 18 months. The superficial logic of 
such an extension would enable the 
next administration to change the di-
rection of foreign intelligence gath-
ering. Despite the fact that the 
vernacular of ‘‘change’’ has come to 
dominate the race for the White House, 
I would suggest it has little or no rel-
evance to the challenge posed by ter-
rorists and their network. 

One thing is abundantly clear, 
Madam Speaker, that terrorists are not 
going to change their objective. Our 
policy as a Nation must begin with the 
recognition of reality. However incon-
venient or discomforting it may be, we 
must recognize that meeting the chal-
lenge posed by those who seek to kill 
us is going to be a long-term challenge. 
It will, therefore, require a long-term 
investment in our security. We can’t 
just be thinking about 6 months or 12 
months or 18 months or 2 years. The 
gravity of the challenge that we face 
requires a commitment which is com-
mensurate with the serious nature of 
the threat. 

There is absolutely no excuse for this 
failure to pursue a permanent reau-
thorization for intelligence measures 
which are critical to the safety of the 
American people. We must send a clear 
message to the terrorists that we un-
derstand the nature of their struggle. 
There must be no doubt in their minds 
that we will never forget what they’ve 
done, or that we are committed to the 
long haul. 

There is no excuse for this body not 
providing Admiral McConnell with the 
tools he has asked for and doing so on 
a permanent basis. We know this policy 
of fits and starts isn’t going to satisfy 
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the leftist blogosphere anyway. And 
more importantly, it undermines the 
necessary confidence of those in the in-
telligence community that there will 
be a long-term continuity in the law. 

Unfortunately, the majority party’s 
RESTORE Act, which passed this 
Chamber last November, did not reflect 
what Admiral McConnell and the Intel-
ligence Committee told us it needs as a 
minimum. The idea that a court order 
should be required before surveillance 
can take place against a foreigner 
overseas is precisely the thing that Ad-
miral McConnell warned against and 
which he said had made it impossible 
for him to collect that necessary intel-
ligence. 

While my friends on the other side of 
the aisle are fond of the rejoinder that 
they only require a basket warrant 
under their version of the law, that 
does little or nothing to respond to the 
admiral’s concern. For even if it is a 
basket, the intelligence community is 
going to have to identify every piece of 
fruit in that basket. In the real world 
of intelligence, this is simply unwork-
able. 

And what is worse, the language 
found in section 282 of the majority 
party’s RESTORE Act creates even ad-
ditional problems. The language that 
was passed in this body includes a sec-
tion entitled ‘‘Treatment of Inad-
vertent Interceptions.’’ Now, this deals 
with a situation where the intelligence 
community believes in good faith that 
they are dealing with a foreign-to-for-
eign communication, but inadvertently 
they capture a communication that 
deals with a foreign-to-domestic call. 
And the language in the majority par-
ty’s act says that you cannot use that 
information for any purpose; cannot be 
disclosed, cannot be disseminated; can-
not be used for any purpose or retained 
for longer than 7 days unless a court 
order is obtained or unless the Attor-
ney General determines that the infor-
mation contained within indicates a 
threat of death or serious bodily harm 
to any person. 

Now, this means simply that if we 
have a conversation or communication 
involving Osama bin Laden on one 
hand and someone in the United 
States, we didn’t know he was going to 
call the United States beforehand, but 
we now have captured that commu-
nication and there is no indication that 
what is said or contained in that com-
munication concerning a threat of 
death or serious bodily harm to any 
person, but in that conversation some-
thing indicates where Osama bin Laden 
happens to be at that time or where he 
is going to be in a very short period of 
time, we couldn’t use that information 
for any purpose unless we went through 
a process of finding the Attorney Gen-
eral, having the Attorney General de-
termine that the information con-
tained within indicates a threat of 
death or serious bodily harm to any 
person. 

And, actually, the Attorney General 
would have to break the law to make 
that finding because all the informa-
tion indicates is where Osama bin 
Laden is. He is not at that time mak-
ing any threat against anybody. Now, 
simply put, that’s nonsense. That’s not 
the way we handle legal wiretaps in the 
United States involving someone who 
is, let’s say, a Mafia member. If you 
have a wiretap on someone who’s a 
Mafia member and he calls someone 
who is not also a target and that com-
munication indicates where the Mafia 
member is or he’s about to be and you 
want to capture him, you can use that 
information; you can use that informa-
tion for any purpose. 

But we don’t allow that here in this 
bill, which means that Osama bin 
Laden or another terrorist has greater 
protection under this law as passed by 
this House, the majority party’s bill, 
than an American citizen who is ac-
cused of a crime in the United States. 
That makes no sense. 

Now, to be fair, the majority re-
sponds to this criticism by saying that 
language is found in section 22 of the 
bill which provides this: it would not 
‘‘prohibit the intelligence community 
from conducting lawful surveillance 
necessary to protect Osama bin Laden 
or any other terrorist or terrorist orga-
nization from attacking the United 
States.’’ That’s their catch-all; it takes 
care of the problem. But it does not. 
Why? The problem with this logic is 
that the qualification that the surveil-
lance must be ‘‘lawful’’ is obviously af-
fected by what is found elsewhere in 
the law, including the language found 
in section 282 that I just discussed. 
Thus, by its own terms, any assertion 
we will be able to listen to the con-
versation of Osama bin Laden, as I just 
suggested, must be read in light of the 
bill and, therefore, would not allow us 
to act in a timely fashion. 

Not only did the majority party’s 
legislation, which passed this body in 
November, fail to address the needs of 
the intelligence community, it also 
added insult to injury by throwing 
under the bus those telecommuni-
cations providers who responded to the 
call of their government after 9/11. And 
if the press reports are true, the issue 
of liability protection for these compa-
nies is one of the major sticking points 
of FISA in the other body. 

Now, let me suggest that the failure 
of Congress to address this liability 
issue will have telling consequences, 
not only for those companies who came 
to the aid of their country at a time of 
great peril, but for our Nation as well. 

Failure to act on this critical issue 
would send this message to the Amer-
ican people: if you are stupid enough to 
respond to our government when our 
fellow citizens are threatened by a cat-
aclysmic attack, the very government 
which sought your help will not be 
there for you when the ideologues come 

after you with lawsuits. You might say 
that this is the majority’s position on 
the matter, the reverse Good Samari-
tan act. 
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Do you know what the Good Samari-
tan law is? It’s a law where we grant 
immunity upon a doctor who comes 
upon an automobile accident, immu-
nity from prosecution. Why? Because 
we think it is better to have him or her 
attempt to help someone that they 
come upon at the time of an accident 
and not have to be worried about a law-
suit later on. Now, does this sometimes 
allow a doctor to screw up, a mal-
practice, and not be sued? Yes, it does. 
But we made the judgment that on bal-
ance it is better to have people coming 
to the aid of their countrymen, coming 
to the aid of someone who is in need, 
and here we have said don’t dare come 
to the aid of your country because 
afterward you might be sued. 

When I was a young person learning 
how to type, we used to type something 
that said, ‘‘Now is the time for all good 
men to come to the aid of their coun-
trymen.’’ That was the way you 
learned to type. We’d have to change 
that now: ‘‘Now is the time for all good 
people not to come to the aid of their 
countrymen unless they have got a 
lawyer and enough money to defend 
themselves against subsequent law-
suits.’’ This would be a terrible prece-
dent for future generations with re-
spect to future conflicts, which, if his-
tory is any guide, are certain to occur. 
The failure to step up to the plate on 
this issue can only serve to erode our 
national ethos and a willingness to re-
spond to future crises. 

It is time, Madam Speaker, to tran-
scend ideology and to do the right 
thing. And this has nothing to do with 
what you think of President Bush. It 
has nothing to do with what you think 
about the war in Iraq or the larger war 
on terrorism. It’s not a Republican or a 
Democratic issue. We’re going to have 
a change of administrations in about a 
year from now, and whoever that Presi-
dent might be, we must not do any-
thing which would detract from his or 
her ability to marshal all the resources 
and support necessary to defeat the en-
emies of our Nation. The new adminis-
tration is going to need to call on the 
help of all Americans, including com-
panies like those whose only offense 
was to respond to the appeal of the Na-
tion in the aftermath of the tragedy of 
9/11 by seeking to help prevent its oc-
currence. 

This ideologically driven abandon-
ment of those who relied on the word of 
their government following the worst 
attack on our Nation since Pearl Har-
bor hardly qualifies as a profile in 
courage. If there is any culpability to 
be found from the safe vantage point of 
20/20 hindsight, it’s not with the com-
munication provider. Rather, if any 
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fault is to be found, it is with the gov-
ernment itself, and the proper recourse 
lies within the political process. That’s 
why we have elections. On this issue, it 
is my belief that the American public 
will overwhelmingly understand the 
unfairness of walking away from those 
who responded when the memory of 
over 3,000 dead Americans was the only 
known fact at the time. Perhaps it is 
this reality which makes the lawsuit 
option more appealing than the normal 
remedy of the democratic process. 

It is indeed ironic that at a time 
when such respect has been accorded to 
the Greatest Generation, and appro-
priately so, in my estimation, we 
would through our inaction eschew the 
ethos of service to our country after it 
has been attacked. It is particularly 
odd in the light of the fact that there 
was grave concern that we would be hit 
again. In fact, you will all recall that 
this fear was so prominent that a Mem-
ber of the other body temporarily 
closed his office. This was the environ-
ment produced by 9/11, and we should 
not reward those who rose to the de-
fense of their country with ingratitude 
and the prospect of lawsuits. For in the 
end, if we are to prevail against the 
terrorists, a tireless, relentless com-
mitment much like that of the genera-
tion before will be required. I would 
hope we would send a message to all 
who were asked to take a stand to pro-
tect our citizens that we will likewise 
be with you. 

There is a serious misconception 
about what is a allowed under the Pro-
tect America Act, which is about to ex-
pire. In her statement in support of the 
majority party’s RESTORE Act, which 
made those changes in the compromise 
reached by Admiral McConnell I spoke 
of before, the Speaker observed this: 
that ‘‘all of us want our President to 
have the best possible intelligence, our 
President and our policymakers, so 
they can do the best possible job to 
protect the American people. But no 
President, Democrat or Republican, 
should have the authority, to have in-
herent authority, to collect on Ameri-
cans without doing so under the law.’’ 

Let me point out there is absolutely 
nothing in the Protect America Act 
which would allow the President to 
target Americans or U.S. persons out-
side of the law. The Protect America 
Act did nothing to change this aspect 
of law which has existed since 1978. The 
problem addressed by the soon-to-ex-
pire Protect America Act related to 
changes in technology which led to 
gaps in our ability to listen in on con-
versations by foreign terrorists outside 
the U.S. This stifling of the capability 
of our Nation’s intelligence community 
was unrelated to any other consider-
ations envisioned by the Foreign Intel-
ligence Surveillance Act in 1978. 

In short, the definition of ‘‘electronic 
surveillance’’ constructed almost 28 
years ago has not kept pace with 

changes in technology. When FISA was 
enacted, almost all international com-
munications were wireless and almost 
all local calls were on a wire. Over 
time the evolution of our tele-
communications technology has re-
versed this state of affairs, has turned 
it upside down. Today most intel-
ligence communications are trans-
mitted by wire. Even though most 
international communications were 
not considered to be subject to the 
FISA Act in 1978, now they are subject 
to the FISA warrant requirement sim-
ply because they are transmitted by 
wire. That clearly was not the inten-
tion of the law. Thus, changes in tech-
nology have brought communications 
within the scope of FISA which Con-
gress did not cover in 1978. Now, this is 
simply no way to operate in the age of 
weapons of mass destruction where ter-
rorists are seeking to obtain them. Our 
intelligence policy must be made by 
policymakers, not by technological de-
fault. 

Madam Speaker, the adoption of the 
Protect America Act last August was 
designed to address this very issue and 
to assure that, if Osama bin Laden 
were to place a call into the United 
States, there would be no obstacle 
placed in the way of our ability to un-
cover any murderous scheme aimed at 
innocent Americans. Admiral McCon-
nell told us what he needs to prevent 
Osama bin Laden from succeeding. 
However, the majority party in this 
body has made a dramatic U-turn with 
the so-called RESTORE Act. Their bill 
responds to Admiral McConnell with 
the rebuff that ‘‘we know better and 
that we will substitute our own judg-
ment for that of the Director of Na-
tional Intelligence.’’ 

Now, please don’t misunderstand me. 
As a Member of this body, I am the 
first to defend our right to exercise our 
oversight responsibilities as a coequal 
branch of government. Those in this 
body certainly have the prerogative to 
pursue a different course concerning 
our national security policy. However, 
based upon Admiral McConnell’s exper-
tise and service in the last two admin-
istrations, one Democrat and one Re-
publican, I would suggest that those 
who seek substantive changes in what 
he has told us to be necessary should 
face a heavy burden of proof. 

This burden of overcoming the ex-
pressed needs of our intelligence com-
munity should be considered all the 
more difficult in light of the fact that 
the impact of the Protect America Act 
on the privacy rights of Americans is 
itself de minimis. There are two things 
I would hope we would keep in mind: 

First, if the intelligence community 
targets someone inside the United 
States, they must first obtain a court 
order from the FISA Court under the 
law that we passed in August, con-
tinuing what has been the case before. 
Secondly, if the intelligence commu-

nity surveils a communication where 
both ends of the communication are in 
the United States, the intelligence 
community must obtain a FISA Court 
order. Furthermore, if Osama bin 
Laden calls a U.S. person within the 
United States, the end of the conversa-
tion conducted by the U.S. person 
would have to be minimized, and that’s 
a term of art, minimized under the ex-
isting procedures of the 1978 act. Let 
me once again emphasize the mini-
mization process which is applied in 
cases where information has been inad-
vertently obtained from a U.S. person 
is not only in the original FISA statute 
but is something that we have been fa-
miliar with on the criminal side for 
decades as well. It is not something we 
dreamed up for the FISA Act. It is not 
something we put into the Protect 
America Act. It is something that has 
been within the fabric of the U.S. 
criminal justice system for at least 
five decades. 

The Protect America Act does noth-
ing to alter the definition of ‘‘elec-
tronic surveillance’’ under the 1978 act 
which determines when a FISA war-
rant is required. So under the scenario 
where a U.S. person located in the U.S. 
is involved, nothing would change. The 
minimization requirements under the 
law remain intact and are intact today. 

Finally, the Speaker’s comment 
about the ‘‘inherent authority of the 
President’’ would not and could not be 
affected by either the Protect America 
Act or the leadership’s attempt to alter 
the compromise with Admiral McCon-
nell under the RESTORE Act. Such 
rhetoric has no relevance to this de-
bate. The majority’s law, the major-
ity’s bill, the RESTORE Act, which 
passed this body on November 15, rep-
resents not so much a rejection of the 
claims of executive authority as it does 
the rejection of the actions taken by 
this House as recently as August 2007. 
The language of the majority party’s 
bill places burdens on the intelligence 
community which have nothing to do 
with the protection of civil liberties of 
Americans. 

As a matter of law, the FISA appeals 
court set the record straight in its de-
cision of In Re Seals by stating that all 
courts, to have addressed the issue of 
the President’s inherent authority, 
have ‘‘held that the President did have 
inherent authority to conduct 
warrantless searches to obtain foreign 
intelligence information.’’ Not some 
courts, not a court, not just the FISA 
appeal courts, but all Federal courts 
have so found. Nothing does or could 
alter the President’s inherent author-
ity under the Constitution. So it’s not 
pertinent to this debate. 

And finally, the Speaker made the 
assertion that the majority party’s bill 
protects Americans by providing the 
Director of National Intelligence with 
the flexibility he has requested to con-
duct electronic surveillance of persons 
outside the United States. 

VerDate Mar 15 2010 10:36 Oct 26, 2010 Jkt 069102 PO 00000 Frm 00048 Fmt 0688 Sfmt 0634 E:\BR08\H17JA8.001 H17JA8rm
aj

et
te

 o
n 

D
S

K
29

S
0Y

B
1P

R
O

D
 w

ith
 B

O
U

N
D

 R
E

C
O

R
D



CONGRESSIONAL RECORD—HOUSE, Vol. 154, Pt. 1388 January 17, 2008 
Now, this is the most puzzling of all. 

Why would Admiral McConnell be 
happy with legislation which has the 
effect of replacing what he sought as 
recently as August of this last year? If 
the claim were true, it would in es-
sence place Admiral McConnell in the 
position of opposing himself. However, 
it’s not necessary to engage in specula-
tion because the admiral has been the 
most vocal defender of the agreement 
reached by Congress in August. In fact, 
this is what he said to the Judiciary 
Committee of the other body: 

‘‘The Protect America Act, passed by 
the Congress and signed into law by 
the President on August 5, 2007, has al-
ready made the Nation safer by allow-
ing the intelligence community to 
close existing gaps in our foreign intel-
ligence collection.’’ He goes on: ‘‘After 
the Protect America Act was signed, 
we took immediate action to close crit-
ical foreign intelligence gaps related to 
the terrorist threat, particularly the 
preeminent threats to our national se-
curity.’’ 

It sure sounds like an endorsement to 
me. As a matter of fact, it suggests 
that if we get rid of the provisions of 
the Protect America Act, as suggested 
by the majority, that we would be 
opening up the foreign intelligence 
gaps that we had previously closed. 
Why anyone would think the admiral 
would support legislation which would 
do this is a puzzle, to say the least. 

Now, why is all this so important? 
The manner in which we approach 
FISA is of such critical importance be-
cause of its direct connection with the 
larger question of homeland security. I 
think we ought to do whatever is nec-
essary and is constitutional and lawful 
to prevent another attack against our 
homeland, but we should not put our-
selves in the position of having to get 
it right every time. Perfection is not 
possible in this world. Overseas intel-
ligence collection is absolutely a crit-
ical component to developing a suc-
cessful homeland security strategy. 

The relationship between foreign in-
telligence and the protection of our 
homeland is very real. Here’s how Ad-
miral McConnell explained it to our 
committee: 

‘‘In the debate over the summer and 
since, I have heard individuals from 
both inside and outside the government 
assert that threats to our Nation do 
not justify this authority,’’ that is, the 
authority he asked for. ‘‘Indeed, I have 
been accused of exaggerating the 
threats that face our Nation. Allow me 
to attempt to dispel this notion. The 
threats that we face are real and they 
are indeed serious. In July of this year, 
we released a National Intelligence Es-
timate, commonly referred to as an 
NIE, on the terrorist threat to the 
homeland . . . ’’ 

In short, these assessments conclude 
the following: The United States will 
face a persistent and evolving terrorist 

threat over the next 3 years. And let 
me just parenthetically mention the 
reason why it’s limited to 3 years is 
that is the limit of the NIE’s reach. 

The main threat comes from Islamic 
terrorist groups and cells, especially al 
Qaeda. Al Qaeda continues to coordi-
nate with regional terrorist groups 
such as al Qaeda in Iraq, across North 
Africa, and other regions. Al Qaeda is 
likely to continue to focus on promi-
nent political, economic, and infra-
structure targets with a goal of pro-
ducing mass casualties, visually dra-
matic destruction, significant eco-
nomic aftershock, and fear among the 
United States population. 

b 1600 

These terrorists are weapons-pro-
ficient, they are innovative, and they 
are persistent. Al Qaeda will continue 
to seek to acquire chemical, biological, 
radiological, and nuclear material for 
attack, and they will use them, given 
the opportunity. 

Now this is the threat we face today, 
and one that our intelligence commu-
nity is challenged to counter. This is 
the real issue. This is the 800-pound go-
rilla in the room, if you will, and it re-
mains the central question for us. How 
do we best protect the American people 
from another cataclysmic attack? As 
the National Intelligence Estimate 
makes clear, those who seek to kill us 
continue in their resolve to once again 
inflict mass casualties upon our Na-
tion. The threat is still here. Although 
we have been successful in thwarting 
another attack since 9/11, there are no 
guarantees in this business. 

Independent sources such as Brian 
Jenkins of the Rand Corporation have 
stressed that our intelligence capa-
bility is a key element in our effort to 
protect our homeland. He says this: in 
the terror attacks since 9/11, we have 
seen combinations of local conspiracies 
inspired by, assisted by, guided by al 
Qaeda’s central leadership. It is essen-
tial that while protecting the basic 
rights of American citizens, we find 
ways to facilitate the collection and 
exchange of intelligence across na-
tional and bureaucratic borders. 

Again, the development of a com-
prehensive homeland security strategy 
cannot be conceived in isolation from 
the need for surveillance of terrorists 
overseas. The Director of National In-
telligence has told us what he needs 
and, unfortunately, that is not encom-
passed by the RESTORE Act, which 
passed this body in November. The ex-
piration of the Protect America Act on 
February 1 will leave us without the 
minimum acceptable threshold of pro-
tection negotiated with Admiral 
McConnell last August. 

The gravity of the potentially cata-
clysmic consequences of a failure to 
get it right presents a threat not only 
to our national security but the protec-
tion of our rights as Americans. Any-

one concerned, and I hope that is ev-
erybody, about the protection of civil 
liberties should be most alarmed about 
the potential consequences of a suc-
cessful terrorist attack on the United 
States with weapons of mass destruc-
tion. This is the real threat to civil lib-
erties acknowledged by the U.S. Su-
preme Court in the Keith case when 
they noted that were the government, 
that is the U.S. Government, to fail 
‘‘to preserve the security of its people, 
society itself would become so dis-
ordered that all rights and liberties 
would be endangered.’’ 

In like manner, Brian Jenkins notes 
that several national commissions con-
vened both before and after 9/11 reached 
the same conclusion. All agreed ‘‘that 
the United States has to prepare for ca-
tastrophe.’’ They also warn that ‘‘na-
tional panic in the face of such threats 
could imperil civil liberties.’’ 

Finally, Mr. Speaker, the 9/11 Com-
mission itself issued the following ob-
servation concerning the relationship 
between national security and civil lib-
erties: ‘‘The choice between security 
and liberty is a false choice, as nothing 
is more likely to endanger America’s 
liberty than the success of a terrorist 
attack at home.’’ 

Mr. Speaker, there’s nothing more 
important for us to confront than the 
expiration of the existing FISA law on 
February 1 of this year. I would beg us, 
as a collective body, both the House 
and the Senate, to come together to 
work out an answer to this problem, 
and respond to the request by Admiral 
McConnell for us to continue to give 
him those tools necessary to gather 
that information so that we cannot 
only know what the terrorists want to 
do, but to allow us to take timely ac-
tion to prevent them from succeeding. 

A COLD WAR ERA STATUTE IN A WORLD OF WMDS 

The changes made by the Protect America 
Act responded to the needs of our intelligence 
community. That act meets our national secu-
rity needs without in any way departing from 
the framework of the original FISA statute. At 
the time of the adoption of the 1978 act, our 
Nation was in the midst of a cold war with the 
Soviet Union. FISA was designed to accom-
modate the need to intercept overseas com-
munications without prior court approval. The 
failure to capture such communications—in-
cluding those coming into the United States— 
was recognized as potentially damaging to our 
national security. 

Now, 29 years later, our adversary operates 
undeterred by balance of power calculation, 
and its surreptitious means of operation are 
conceived with the express purpose of avoid-
ing detection in order to succeed in killing in-
nocent civilians. Can anyone seriously suggest 
that there is not an equally compelling need to 
uncover the plans of these murderers, regard-
less of the intended destination of the call? I 
don’t think so, and believe that it would be a 
serious error to move away from a rationale 
that remains as valid today, if not more so 
than it did in 1978. 
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PAKISTAN AS AN EXAMPLE FOR THE NEED FOR INTEL 
In this regard, is there anyone who has 

been following events in Pakistan who does 
not have an appreciation for the need for the 
greatest flexibility in our foreign intelligence 
collection. Although I am sure that we all hope 
for an outcome in Pakistan which entails sta-
bility and democratic elections, our national 
security policy cannot be based upon hope. 
This is a nation with nuclear weapons and a 
segment of the population which subscribes to 
radical Islamic ideologies. We need the best 
foreign intelligence possible to ensure that if 
the unthinkable was ever to happen that we 
are in the best possible position to detect any 
potential transfer of nuclear materials or a 
WMD that could end up in the hands of terror-
ists positioned in the United States. Good for-
eign intelligence is essential to the protection 
of the American people. 

f 

OPTIONS FOR STIMULATING THE 
U.S. ECONOMY THROUGH EFFI-
CIENCY AND CLEAN ENERGY 

The SPEAKER pro tempore (Mr. 
YARMUTH). Under the Speaker’s an-
nounced policy of January 18, 2007, the 
gentleman from Washington (Mr. INS-
LEE) is recognized for 60 minutes as the 
designee of the majority leader. 

Mr. INSLEE. Mr. Speaker, I come to 
the House floor today to address the 
two issues that we have a chance to 
really move forward on, and that is the 
difficulties in our economy and the dif-
ficulties in our energy policy; and we 
think we have an opportunity, and I 
met this afternoon with a good number 
of my colleagues about how to do 
something about both, the slow-down 
in our economy and our need to rejuve-
nate our economy by adopting some 
new clean energy strategies for the 
country. We think this is an ideal op-
portunity for the House of Representa-
tives to lead a short-term plan eco-
nomically to help stimulate our econ-
omy, while at the same time directing 
our economy towards a clean energy 
future which can really grow jobs, mil-
lions of jobs in our country. 

What the group of my colleagues and 
I discussed is the hope that in our up-
coming stimulus package, which is now 
under development, that our stimulus 
package can hew to the values set forth 
by Speaker PELOSI of being timely, tar-
geted, and temporary. We think if we 
follow those three guidelines, we can 
do things to help our short-term clean 
energy revolution really take off in the 
United States. 

I have come to the floor to talk 
about that night, about some options 
that are available to us. We know that 
we want to make sure that our stim-
ulus package is timely, that it in fact 
gets into the economy very quickly, 
because that is what we need. This is 
not something that can wait 5 years. 
We need to have a stimulus now. But 
we also need that stimulus to be tar-
geted. This is not a moment where it 
would be wise for us to simply sort of 

spread butter across America very 
thinly in the hopes that somehow it 
will help the economy blossom. 

We need to target our strategies so 
that it will be really driving economic 
growth in the United States and, im-
portantly, make sure that that eco-
nomic growth takes place in the United 
States. It won’t do us much good to 
just short of spread a thin layer of re-
lief, because a lot of that would end up 
buying products from China, frankly. 

We want to look for targeted stim-
ulus that will really help the growth in 
the American economy and create jobs 
in America. If we have a choice be-
tween two activities, one of which 
would be simply to allow buying retail 
products from China, and one which 
would really grow jobs in America, we 
should pick the latter. 

A group of my colleagues and myself 
want to make a proposal that will en-
sure that we target some of the stim-
ulus into a clean energy future for 
America that really grows jobs in this 
country and doesn’t simply buy retail 
products from China. So we are going 
to make a proposal that will suggest 
that we adopt some measures that in a 
very timely fashion can inject growth 
into the American economy this year 
and will ensure that we target that 
strategy to the development of clean 
energy jobs, and I want to talk about 
some of the things that can accomplish 
that in our stimulus package. 

The first thing that we will propose 
is a very down-to-Earth, extremely 
commonsense expansion of an existing 
program that helps low-income Ameri-
cans weatherize their homes. We cur-
rently have a program that is working 
very well, very efficient, and extremely 
popular to help Americans put in insu-
lation, fill in cracks, get energy-effi-
cient windows, essentially just quit 
wasting heat that filters out through 
the cracks of our homes. That right 
now is a $250 million program to help 
Americans do that. 

We suggest we boost that by $100 mil-
lion this year in a program that can 
immediately put people to work. We 
know we have people that are losing 
their jobs today because the home con-
struction industry is slowing down, 
something I am familiar with. My old-
est son is in the home construction in-
dustry, and he is doing okay in Wash-
ington State, but we know in other 
areas, particularly, they have had a 
real slow-down in the home construc-
tion industry. 

We can put those people that are 
being laid off back to work in the home 
weatherization industry, and we can do 
that today if we boost the funding in 
the home weatherization industry. If 
we do that, and we have checked with 
the Department and it can easily ac-
commodate another $100 million right 
away so that we can get that work 
being done in the next several months. 

So we are proposing that we add $100 
million. It sounds like a lot of money, 

but in the course of a 50 or $100 billion 
stimulus package, it is actually a very 
small amount of money. It can make a 
big difference for people to make their 
homes more weather efficient. They re-
duce their energy costs. At the same 
time, we are putting people back to 
work who are being laid of in the con-
struction industry. This is really a 
golden opportunity for us. It’s the first 
thing we’d propose. 

The second thing we’d like to propose 
is that we stop the hemorrhaging that 
is going on right now in the renewable 
energy industry. Now, we allowed, in a 
huge failure by our Congress, frankly, 
the lapse of some tax incentives which 
have created thousands of jobs in this 
country in the renewable energy indus-
try. Those lapsed this past December, 
essentially. Any project that is not 
done this year would not be able to 
take advantage of them. We have 
projects right now that are just crying 
out for this tax relief as an incentive in 
the wind industry, in the solar energy 
industry, and several of the other re-
newable energy industries. 

Because those tax credits lapsed, and 
I just got off the phone this afternoon 
with a leader in the solar energy indus-
try who told us we are already seeing a 
decline already in the number of orders 
for some of these renewable energy in-
dustry projects, and that is a terrible 
mistake at the very moment where we 
need to stimulate growth, and we know 
we need to do it in these advanced en-
ergy growth segments of our economy. 

So we would propose that we have a 
short-term, a 1-year extension of the 
production tax credit and the invest-
ment tax credit, which would allow 
these industries to again get on the 
growth track that they have been on 
with such great success. These indus-
tries are tremendously beneficial in 
creating jobs. They actually create 
twice as many jobs. For every $1 of eco-
nomic growth, they create twice as 
many jobs. They are very, very labor 
intensive in growing these tech-
nologies. 

Now, it would be a terrible moment 
to allow us to go backwards in solar 
and wind and other associated tech-
nologies. The reason is we are just 
starting to lead the world in these 
technologies. 

Last Friday was the first commercial 
shipment of what we call thin cell 
photovoltaics by the Nano Solar Com-
pany in Palo Alto, California. Thin cell 
photovoltaics are extremely cost effec-
tive. It’s a new type of photovoltaic 
cells. People are now familiar with the 
silicone-based cell. The thin cell photo-
voltaic cells, as its name suggests, it’s 
thin, and it can be made with great 
cost advantages. The very first com-
mercial sale in world history took 
place a week ago last Friday. 

So we hate to see these break-
throughs taking place and not see the 
possible expansion of their application. 
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