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don’t think the public differentiates 
between Republicans and Democrats 
when they give Congress a low ap-
proval rating, by and large. I think it 
is up to us, working together, to try to 
elevate that low approval rating by 
doing what our constituents expect us 
to do, and that is to work together 
when we can, without sacrificing our 
basic principles. 

Let me say a word about that. Lest 
anybody confuse what Senator ALEX-
ANDER and I are saying, that we are 
somehow taking leave of our prin-
ciples, that is absolutely not true. In 
Washington, I usually tell folks that 
we have Democrats in Texas and we 
have Republicans in Texas. They are 
all pretty much conservative by na-
tional standards, Washington stand-
ards. But the fact is, my constituents 
expect for me to get something done. 
But that is not done by sacrificing 
principles. I do think we have impor-
tant differences, and I think those 
should be debated, and then we should 
vote. We should be held accountable in 
the next election for our votes and for 
what we have done or not done. 

I think there is an important dif-
ference between standing on your prin-
ciples and then looking for common 
ground to try to come together and 
solve problems. I agree with what the 
Senator from Tennessee said. We all 
know it is a fact of life in the Senate 
that you cannot get anything done 
without bipartisan support. Our 60-vote 
rule for cloture to close off debate in 
order to have an up-or-down vote re-
quires it. So why not recognize that, 
sure, we can say no, no, no, but occa-
sionally I think we ought to look for 
an opportunity to say yes where it 
doesn’t sacrifice our principles, but it 
does find common ground to try to get 
things done on behalf of the American 
people. 

I have constituents who asked me, as 
recently as last night: Don’t you find 
life in the Senate and in Washington 
and in the Congress frustrating? Many 
say I could never do what you do be-
cause I would be so frustrated by it. I 
think there is plenty of opportunity for 
frustration, if we dwell on that. But I 
prefer to look at the opportunities for 
making life better for the American 
people and for offering solutions on the 
difficult issues that confront us. To 
me, that is what I get up and come to 
work for. That is why I enjoy being in 
the Senate. I believe it gives me a 
chance, as one American, to do what I 
can to try to make life better and to 
make a difference. It is not about sacri-
ficing principles. It is doing what we 
said in the preamble to the Constitu-
tion when we said: 

We the People of the United States, in 
Order to form a more perfect Union, estab-
lish Justice, ensure domestic Tranquility, 
provide for the common defence, promote 
the general Welfare, and secure the Blessings 
of Liberty to ourselves and our Posterity. 
. . . 

We said that in 1787, in a document 
that was ratified by all of the States by 
1790. That should be our goal still 
today—to be true to that statement of 
principle about what our goals are as a 
nation. 

The Senator from Tennessee did go 
through a number of concrete pro-
posals and talked about what our alter-
native will be to the proposals being 
made on the other side of the aisle. 
Again, I agree with him, that the 
American people don’t expect us to 
come here and split the difference on 
everything in order to come up with an 
agreement if they believe that outcome 
is devoid of principle or sacrifices fun-
damental values. There are differences 
between the parties. Those differences 
ought to be reflected in a dignified and 
civilized and respectful debate that 
highlights those differences, and then 
we have a vote on those different 
points of view. We will either pass leg-
islation or not based on that vote. But 
I think it will be acting in the greatest 
tradition of the Senate, and in a way 
that our constituents back home ear-
nestly wish we would act and, unfortu-
nately, in a way that we have not al-
ways acted. 

I have to believe all Members of this 
body want to see our economy as 
strong as it can possibly be going for-
ward. They want to see that our Nation 
is secure and our defense remains the 
best in the world; that all Americans 
have access to quality health care; that 
taxpayers not be compelled to foot the 
bill for wasteful Washington spending. 
I have to believe that all of our con-
stituents, and indeed all Members of 
the Senate, believe that we need a sus-
tainable energy policy that allows us 
to turn away from our over-reliance on 
imported oil and gas from dangerous 
parts of the world. 

I think, as Senator ALEXANDER point-
ed out, principled differences on impor-
tant legislation need to be debated in 
the Senate and voted on and resolved 
rather than be left without a solution 
and unaddressed. 

We do have an opportunity, I believe, 
this new year as we have come back 
not just to say no, no, no, to every idea 
that is offered on the floor but to say: 
Here are our alternative solutions to 
the problems that confront America. 

Mr. President, you will be hearing us 
on the floor of the Senate on a weekly 
basis not only addressing legislation 
offered by the majority—and, of course, 
it is the majority leader’s prerogative 
to set the agenda to call up bills; we 
will not be able to do that as Members 
of the minority—but what you will 
hear from us is a principled proposal to 
solve the problems that confront Amer-
ica on each of the big issues this Na-
tion wants us to address and wants us 
to expend our very best efforts to try 
to solve. 

I am delighted we have seen a sort of 
renewed enthusiasm for finding solu-

tions in a principled way. I agree with 
the Senator from Tennessee, the re-
treat we had I thought was one of the 
most hopeful retreats I have ever par-
ticipated in as a Member of the Senate 
because I think what we saw is a re-
commitment to try to solve problems, 
to avoid the partisan bickering and the 
divisiveness that has resulted in the 
historically lower approval rating of 
Congress and which turns off so many 
of our constituents. 

Of course, as we all know, as elected 
officials, if we do not respond to our 
employer and try to address the con-
cerns our employer has—and our em-
ployers are our constituents—then our 
employers may look for somebody else 
to do the job in the next election. 

It is up to us to be responsive to 
those concerns, and I think without 
sacrificing principles, by staying true 
to those values we brought with us but 
looking for common ground. That is 
the art in our job, and it is more art 
than science. I have said it before and 
I will say it again, I think compromise 
for compromise’s sake is overrated be-
cause if all compromise means is sacri-
ficing your principles in order to get a 
problem behind you, I don’t think you 
have done your job. Doing your job 
means standing on your principles but 
looking for common ground, consistent 
with those principles, to solve prob-
lems. There is plenty of common 
ground to find if we will work a little 
bit harder and a little bit more in ear-
nest to try to find it. 

I yield the floor, and I suggest the ab-
sence of a quorum. 

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. BOND. Mr. President, I ask unan-
imous consent that the order for the 
quorum call be rescinded. 

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered. 

f 

RECESS SUBJECT TO THE CALL OF 
THE CHAIR 

Mr. BOND. Mr. President, I ask unan-
imous consent that the Senate recess 
subject to the call of the Chair. 

There being no objection, the Senate, 
at 12:04 p.m., recessed subject to the 
call of the Chair and reassembled at 
12:07 p.m., when called to order by the 
Presiding Officer (Ms. KLOBUCHAR). 

Mr. BOND. Madam President, I sug-
gest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. WHITEHOUSE. Madam Presi-
dent, I ask unanimous consent that the 
order for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 
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FISA AMENDMENTS ACT OF 2007— 

Continued 
Mr. WHITEHOUSE. Madam Presi-

dent, I ask that the pending amend-
ment be set aside so I may call up 
amendment No. 3905. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. BOND. I object. 
The PRESIDING OFFICER. Objec-

tion is heard. 
Mr. WHITEHOUSE. Madam Presi-

dent, I guess I would like to start by 
saying I appreciate very much the sen-
timents that were recently expressed 
by the Senator from Tennessee and the 
Senator from Texas, who is my friend 
who served with me as attorney gen-
eral at the same time in our respective 
States, Texas and Rhode Island. I ask 
them to let me know when that new 
approach will begin because I am, 
frankly, not seeing much of it in the 
Foreign Intelligence Surveillance Act 
procedures we are going through on the 
floor. I confess, I am a new Member of 
this body, and I do not understand why. 

We heard Senator DODD, the very dis-
tinguished Senator from Connecticut, 
who has served in this body for 27 
years, describe how important this 
Chamber is and that it is the right of 
Senators to debate matters, not for the 
sake of ventilating themselves but to-
ward actually getting a vote on a real 
amendment on a matter of real signifi-
cance. 

We had one vote on a committee 
amendment. Not one Senator has 
achieved getting a vote, and we are on 
a very short timeframe. I may be new, 
but I will tell you that in the 1 year I 
have served, I have presided a great 
deal. The Presiding Officer, the Sen-
ator from Minnesota, and I have both 
spent a lot of time in that chair. It is 
a wonderful place to sit, and you get a 
great view and a great education as to 
what goes on in the Chamber. 

I can recall over and over hearing my 
colleagues on the Republican side of 
the aisle, as mad as they could be, com-
plaining bitterly because the majority 
had offered them only 10 amendments 
on a bill or only 20 amendments on a 
bill. I cannot get one called up. 

Let me first say, this is an important 
issue. On the one hand, we have to deal 
with perhaps the greatest danger our 
country faces at this moment, which is 
the threat that comes from inter-
national terrorism, and we have at the 
same time to deal with one of the basic 
principles of our Government—free-
dom, freedom from, among other 
things, Government surveillance, un-
less it is done properly and by the law. 

This is not some new idea. It goes 
back to the Bill of Rights, where the 
very Founders of this country man-
dated that before the Government 
could intrude into the persons, places, 
houses, and effects of Americans, they 
had to get permission from a court. 

The balance between freedom and se-
curity is an important one, a historic 

one. So this is no minor issue on which 
to avoid real debate, and the amend-
ments are important ones. The amend-
ments involve the immunity issue 
about which Senator DODD spoke so 
passionately. This is a very important 
issue. 

As I see it, we have some cleaning up 
to do in this body as a result of a real 
mess the Bush administration left us. 
They could have gotten a court order, 
and we know perfectly well that if a 
court order had been obtained, there 
would be no issue of immunity for us to 
address. A company following a court 
order is protected. End of story. They 
couldn’t be troubled to get a court 
order to protect these companies they 
are so concerned about now. But you do 
not necessarily need a court order. You 
can actually get a certification from 
the appropriate Government official 
using language this Congress has pro-
vided, and it will also provide protec-
tion to companies that cooperate in 
Government surveillance, as long as 
they have been notified properly 
through the certification process. 

One would think the litigation would 
be over, if that certification process 
had been complied with. It would be a 
slam dunk. Which raises the logical 
conclusion that for some reason, the 
Government did not comply with the 
certification process. I don’t know why 
they did that. I don’t know if anybody 
else knows why they did that. It could 
be being obtuse and stubborn and in-
sisting it had to be done under the 
President’s unitary article II authority 
that they purposefully, deliberately 
failed to follow the certification proc-
ess to prove that point they wanted to 
prove. 

If that is the case, they have walked 
these phone companies into all this 
concern we now have to address for no 
purpose whatsoever. But now we do 
have to address the problem. No matter 
how they got into it, we have this prob-
lem to address, and it is not an easy 
problem. 

One side says: Well, blanket immu-
nity. Well, that is fine, but you are 
taking away rights and due process of 
people who are in court right now. A 
judge has looked at this case and he 
didn’t throw it out. There is nothing to 
suggest that the litigation going on 
right now is not entirely legitimate. So 
if we do that, we are taking away real 
rights of real Americans that are cur-
rently in play right now before a court. 

I don’t know of a time the Congress 
has ever done that. As a former pros-
ecutor, like the Presiding Officer, the 
very notion that it is the legislature’s 
job to go into ongoing legitimate liti-
gation and make decisions about who 
should win and who should lose seems 
to me a spectacular trespass over the 
doctrine of separation of powers. I hope 
my colleagues in this body who are in 
the Federalist Society would be con-
cerned about this separation of powers. 

On the other hand, we could strip the 
legislation of its immunity entirely 
and leave the companies in the litiga-
tion. That is not a great solution ei-
ther. There is a problem with that so-
lution. The problem with that solution 
is that the Bush administration has 
bound and gagged the company defend-
ants—instructed them they may not 
defend themselves. So here you have 
legitimate American corporations in 
legitimate litigation being told by the 
Government that they may not speak, 
they may not answer, they may not de-
fend themselves. That doesn’t seem 
like a great outcome either. 

Well, an amendment I wish to offer, 
the one I just tried to call up, proposes 
a potential solution. If the Government 
is going to tell them they can’t defend 
themselves, then in all decency 
shouldn’t the Government step in for 
them and say: OK, we are going to bind 
you and we are going to gag you in this 
ring of litigation combat, but we are 
going to step in for you and not leave 
you unable to defend yourself? Isn’t 
that the most decent, basic thing you 
could expect the Government to do? 
That is what this amendment would 
do. It would substitute the Government 
for the defendant corporations that the 
Government has bound and gagged in 
this litigation—muzzled. 

It would do another thing: It would 
make sure that a court decided that 
these companies had in fact acted in 
good faith before they were given that 
relief. They have told us they have 
acted in good faith, but we are a legis-
lature. Good faith is a finding the 
courts make. We are not judges. We 
haven’t heard from all sides. We 
haven’t had hearings, such as a court 
would have to get to the bottom of 
this. 

There is an easy way to do it. You let 
the FISA Court, which has the secrecy 
necessary to get to the bottom of this, 
make the determination, the funda-
mental determination: Did these com-
panies, in fact, act in good faith? That 
is a basic point of entry. We have all 
assumed it to be true, but it is not our 
job as Members of Congress to decide 
on the good faith of an individual liti-
gant in a matter that is before a court. 

I think this is a very legitimate 
amendment. It may not be germane 
postcloture. It may never come up as a 
result of this. Maybe it is just the new 
Senator. Poor kid, all this work on 
these bills. Doesn’t he know the merits 
don’t matter around here? Maybe it is 
a situation related to me not knowing 
my way around here yet. But I don’t 
think so. Because Senator FEINSTEIN, 
who has been here for a very long time, 
who is very distinguished, who is one of 
the most bipartisan Senators in this 
Chamber, if not the most bipartisan 
Senator in this Chamber, has a very 
similar piece of legislation. She has 
taken the good faith test in the For-
eign Intelligence Surveillance Court 
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