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the patent holder in the Hatch-Waxman con-
text typically has no claim for damages be-
cause the generic company has not yet 
launched a product. 

In any patent litigation, the principle 
means available to the patent holder to in-
duce the generic company to settle the liti-
gation is to offer something of value. If the 
patent holder has a damages claim for in-
fringement, it can offer to reduce or waive 
its damages. However, in the Hatch-Waxman 
context the patent holder typically has no 
damages claim, so its only means of offering 
value to induce a settlement is to offer to 
transfer something of value, such as cash or 
other assets. Under S. 316, the only value 
that a patent holder could offer to settle a 
patent infringement claim would be ‘‘the 
right to market the ANDA product prior to 
the expiration of the patent’’ at issue (i.e., 
waiving its patent rights in whole or in 
part). The per se liability under S. 316 elimi-
nates any other transfer of value if the set-
tlement also includes a provision requiring 
the generic company to respect for any pe-
riod of time the patent holder’s right to ex-
clude under the patent. The net result may 
be to reduce the likelihood of potentially 
beneficial settlements and to increase the 
risk that a generic company would need to 
litigate a case to judgment (and through an 
appeal in many instances). Patent holders 
would face greater disincentives to investing 
in research and development of new and bet-
ter treatments if they had to litigate every 
challenge to a judgment and through an ap-
peal. Further, such litigation can take many 
years to complete and will divert the time, 
attention and resources of both parties dur-
ing that time. 

Settlement should not serve as a vehicle to 
enable patent holders to preserve or expand 
invalid or non-infringed patents by dividing 
anticompetitive profits with settling chal-
lengers. However, the public policy favoring 
settlements, and the statutory right of pat-
entees to exclude competition within the 
scope of their patents, would potentially be 
frustrated by a rule that subjected patent 
settlements involving reverse payments to 
automatic or near-automatic invalidation. 
These competing considerations suggest that 
an appropriate legal standard should take 
into account the relative likelihood of suc-
cess of the parties’ claims and the potential 
benefits of a settlement in a given situation. 
It is important that parties maintain the 
ability to settle, and that the law permit 
flexibility for settlement negotiations to 
capture efficient agreements that are moti-
vated by legitimate business objectives rath-
er than anticompetitive goals. 

Finally, we note that subsection 4(a) of the 
bill appears to contain a typographical error. 
We believe that the intended reference to the 
United States Code should be ‘‘21 U.S.C. 355 
note’’ (rather than section ‘‘3155’’). 

Thank you for the opportunity to present 
our views. Please do not hesitate to call 
upon us if we may be of additional assist-
ance. The Office of Management and Budget 
has advised us that, from the perspective of 
the Administration’s program, there is no 
objection to submission of this letter. 

Sincerely, 
BRIAN A. BENCZKOWSKI, 

Principal Deputy Assistant Attorney General. 

f 

SCHOOL SAFETY AND LAW EN-
FORCEMENT IMPROVEMENT ACT 

Mr. LEAHY. Mr. Presdient, since my 
last statement on the need for prompt 

congressional action to address inci-
dents involving threatening conduct 
and, too often, deadly acts of violence 
at our schools and college campuses 
nationwide, the violent incidents have 
continued, with tragic results. 

In the week between February 8 and 
February 15, there were at least four 
incidents at schools and universities 
resulting in death or serious injury to 
victims of all ages. 

On February 8, a female student 
killed two other students, and then 
herself, inside a classroom on the cam-
pus of Louisiana Technical College in 
Baton Rouge. Three days later, a stu-
dent at Mitchell High School in Mem-
phis, TN, was left in critical condition 
after a violent incident in the school’s 
cafeteria. The day after that, a 15-year- 
old boy at E.O. Green Junior High in 
Oxnard, CA, was critically wounded by 
a classmate. He was later declared 
brain dead. 

Then, on February 14, tragedy struck 
at Northern Illinois University. A 
former student opened fire in a geology 
class, killing 5 students and wounding 
16, before killing himself. As hundreds 
of mourners remembered one of the 
Northern Illinois University victims at 
a funeral service on February 19, more 
than 1,000 Virginia Tech students gath-
ered in solidarity for a candlelight 
vigil in Blacksburg, VA. 

It has been over 10 months since the 
horrific incident at Virginia Tech re-
sulted in the tragic deaths of 32 stu-
dents and faculty members, and serious 
injuries to many other innocent vic-
tims. During that time, we have seen a 
barrage of new incidents at our schools 
and college campuses nationwide. 

The Judiciary Committee reported 
out the School Safety and Law En-
forcement Improvement Act of 2007, S. 
2084, more than 6 months ago to ad-
dress these incidents. Regrettably, the 
Senate has failed to take up and pass 
that bill to improve school safety. This 
comprehensive legislation should be 
considered and passed without further 
delay. 

In originating the bill more than 6 
months ago, the Judiciary Committee 
showed deference to Governor Tim 
Kaine and the task forces at work in 
Virginia, and sought to complement 
their work and recommendations. 
Working with several Senators, includ-
ing Senators BOXER, REED, SPECTER, 
FEINGOLD, SCHUMER, and DURBIN, the 
committee originated this bill and re-
ported it at the start of the 2007 aca-
demic year. My hope was that Congress 
would adopt these critical school safe-
ty improvements last fall. 

The recent incidents at E.O. Green 
Junior High, Mitchell High School, LA, 
Technical College and Northern Illinois 
University are just a few of the tragic 
events that have claimed the lives or 
resulted in serious injuries to students 
in the past few months. Since this bill 
was reported out of the Judiciary Com-

mittee, we have seen tragic deaths at 
Delaware State University and the 
University of Memphis, and grievous 
injuries sustained by students and 
teachers at SuccessTech Academy in 
Cleveland, OH. We have also seen nu-
merous lockdowns nationwide as a re-
sult of threatening conduct in our 
schools, including recent lockdowns at 
Fern Creek High School in Louisville, 
KY, and St. Peter’s College in Jersey 
City, NJ. 

The School Safety and Law Enforce-
ment Improvement Act would address 
the problem of violence in our schools 
in several ways. The bill authorizes 
Federal assistance for programs to im-
prove the safety and security of our 
schools and institutions of higher edu-
cation, provides equitable benefits to 
law enforcement serving those institu-
tions including bulletproof vests, and 
funds pilot programs to develop cut-
ting-edge prevention and intervention 
programs for our schools. The bill also 
clarifies and strengthens two existing 
statutes—the Terrorist Hoax Improve-
ments Act and the Law Enforcement 
Officers Safety Act—which are de-
signed to improve public safety. 

Specifically, the bill would improve 
the safety and security of students 
both at the elementary and secondary 
school level and on college and univer-
sity campuses. The K–12 improvements 
are drawn from a bill that Senator 
BOXER introduced last April, and I 
want to thank Senator BOXER for her 
hard work on this issue. The improve-
ments include increased funding for 
much-needed infrastructure changes to 
improve security as well as the estab-
lishment of hotlines and tip-lines, 
which will enable students to report 
potentially dangerous situations to 
school administrators before they 
occur. 

To address the new realities of cam-
pus safety in the wake of Virginia Tech 
and more recent college incidents, the 
bill also creates a matching grant pro-
gram for campus safety and security to 
be administered out of the COPS Office 
of the Department of Justice. The 
grant program would allow institutions 
of higher education to apply, for the 
first time, directly for Federal funds to 
make school safety and security im-
provements. The program is authorized 
to be appropriated at $50,000,000 for the 
next 2 fiscal years. While this amounts 
to just three dollars per student each 
year, it will enable schools to more ef-
fectively respond to dangerous situa-
tions on campus. 

The bill would also make sworn law 
enforcement officers who work for pri-
vate institutions of higher education 
and rail carriers eligible for death and 
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disability benefits, and for funds ad-
ministered under the Byrne grant pro-
gram and the bulletproof vest partner-
ship grant program. Providing this eq-
uitable treatment is in the best inter-
est of our Nation’s educators and stu-
dents, and will serve to place the sup-
port of the Federal Government behind 
the dedicated law enforcement officers 
who serve and protect private colleges 
and universities nationwide. I com-
mend Senator JACK REED for his lead-
ership in this area. 

The bill helps law enforcement by 
making improvements to the Law En-
forcement Officers Safety Act of 2003, 
LEOSA. These amendments to existing 
law will streamline the system by 
which qualified retired and active offi-
cers can be certified under LEOSA. It 
serves us all when we permit qualified 
officers, with a demonstrated commit-
ment to law enforcement and no ad-
verse employment history, to protect 
themselves, their families, and their 
fellow citizens wherever those officers 
may be. 

The bill focuses on prevention as 
well, by incorporating the PRE-
CAUTION Act at the request of Sen-
ators FEINGOLD and SPECTER. This pro-
vision authorizes grants to develop pre-
vention and intervention programs for 
our schools. 

Finally, the bill incorporates the 
Terrorist Hoax Improvements Act of 
2007, at the request of Senator KEN-
NEDY. 

The Senate should move forward and 
act. The Virginia Tech Review Panel— 
a body commissioned by Governor 
Kaine to study the Virginia Tech trag-
edy—has already issued its findings 
based on a 4-month long investigation 
of the incident and its aftermath. This 
bill would adopt a number of rec-
ommendations from the review panel 
aimed at improving school safety. We 
must not miss this opportunity to im-
plement these initiatives nationwide, 
and to take concrete steps to ensure 
the safety of our kids. I hope the Sen-
ate will promptly move forward to in-
vest in the safety of our students and 
better support law enforcement officers 
across the country by considering and 
passing the School Safety and Law En-
forcement Improvement Act of 2007. 

f 

THE MATTHEW SHEPARD ACT 

Mr. SMITH. Mr. President, I rise 
today to speak about the need for hate 
crimes legislation. Each Congress, Sen-
ator KENNEDY and I introduce hate 
crimes legislation that would strength-
en and add new categories to current 
hate crimes law, sending a signal that 
violence of any kind is unacceptable in 
our society. Likewise, each Congress I 
have come to the floor to highlight a 
separate hate crime that has occurred 
in our country. 

In the early morning hours of Feb-
ruary 15, 2008, a young man and his 

friend were passing through Temple 
University’s campus in Philadelphia, 
PA, when they found themselves in a 
physical fight with four Temple stu-
dents. According to reports, the two 
non-Temple students were standing in 
front of a traditionally Jewish frater-
nity house when they were accosted by 
the four attackers. One of the four al-
legedly asked the two visitors if they 
were Jewish. When they replied that 
they were not, one of the Temple stu-
dents evidently began to yell, ‘‘We hate 
Jews! We hate Jews!’’ According to po-
lice, one of the two victims was seri-
ously injured and suffered a broken 
nose and fractured right eye socket. 
Temple released a letter characterizing 
the incident as a hate crime. The 
attackers have been suspended pending 
a University Disciplinary Committee 
hearing, while Philadelphia police are 
pursuing criminal charges and have 
issued warrants for the suspects’ ar-
rest. 

I believe that the Government’s first 
duty is to defend its citizens, to defend 
them against the harms that come out 
of hate. Federal laws intended to pro-
tect individuals from heinous and vio-
lent crimes motivated by hate are woe-
fully inadequate. This legislation 
would better equip the Government to 
fulfill its most important obligation by 
protecting new groups of people as well 
as better protecting citizens already 
covered under deficient laws. I believe 
that by passing this legislation and 
changing current law, we can change 
hearts and minds as well. 

f 

INDIAN HEALTH CARE 
IMPROVEMENT ACT 

Mr. LIEBERMAN. Mr. President, I 
regret having missed the final vote for 
the Indian Health Care Improvement 
Act of 2007. I support the passage of 
this bill and would have voted in the 
affirmative. 

It has been over 15 years since the In-
dian Health Care Improvement Act has 
been reauthorized. It is critical to 
strengthen the provision of care, 
through the Indian Health Service, 
IHS, to American Indian and Alaska 
Native populations, who suffer from 
significant health disparities compared 
to the general U.S. population, includ-
ing a life expectancy that is 2.4 years 
lower, and significantly higher death 
rates from tuberculosis, alcoholism, di-
abetes, suicide, and infant mortality. 

The Indian Health Service derives its 
authorities from the Indian Health 
Care Improvement Act and its mission 
is to improve the health status of 
American Indians and Alaskan Natives 
by constructing, maintaining, and 
managing health care delivery and 
sanitation systems through a network 
of 49 hospitals, 6,500 IHS, tribal, and 
private contract facilities. The IHS 
provides ambulatory, emergency, den-
tal, and preventative health services to 

58 percent of the 3.3 million American 
Indians and Alaska Natives; however, 
it is confronting these challenges with 
significant health care workforce 
shortages. Anywhere from 12 to 32 per-
cent of positions for dentists, nurses, 
optometrists, physicians, and phar-
macists, among other health profes-
sionals, are currently vacant. Thus, the 
passage of this legislation is critical to 
strengthening the IHS and providing 
critical services to American Indians 
and Alaskan Natives. 

Specifically, the reauthorization will 
improve the recruitment and retention 
of health providers in the IHS, provide 
support for American Indians and Alas-
ka Natives to enter the health profes-
sions, provide funds for the construc-
tion of health and sanitation facilities, 
expand Medicare, Medicaid, and CHIP 
reimbursement and enrollment to all 
American Indians and Native Alaskans 
health programs, eliminate Medicare 
and CHIP cost-sharing and premiums 
for American Indians and Native Alas-
kans served by tribal health programs, 
improve IHS information systems, bill-
ing, and patient care and training, 
mandate that the Departments of the 
Interior and Health and Human Serv-
ices design a comprehensive approach 
to behavioral health assessment, treat-
ment, and prevention services, estab-
lish a National Bi-Partisan Commis-
sion on Indian Health Care to study the 
delivery of services to American Indi-
ans and Native Alaskans, require an 
annual report to Congress on the en-
rollment and health status of Amer-
ican Indians and Native Alaskans 
served by Federal health programs, re-
authorize the Indian Health Care Im-
provement Fund to support health pro-
motion and disease prevention pro-
grams, cancer screenings, epidemiolog-
ical and health services research, and 
catastrophic healthcare, and modernize 
health care delivery for American In-
dian and Native Alaskan seniors re-
quiring long-term care, hospice, home/ 
community-based care, and assisted 
living. 

I commend the work of both the Sen-
ate Indian Affairs and Finance Com-
mittees and, most importantly, Sen-
ators DORGAN and MURKOWSKI for their 
leadership and commitment to this 
bill. 

f 

HONORING THE 4TH BRIGADE COM-
BAT TEAM, 1ST CAVALRY DIVI-
SION 

Mrs. HUTCHISON. Mr. President, I 
rise today to honor the outstanding 
service of the 4th Brigade Combat 
Team, 1st Cavalry Division, as they 
complete their service in Iraq and re-
turn to their loving families. 

I am so proud of the brave service-
members of the 4–1 Cavalry who have 
sacrificed so much to keep our Nation 
safe. I also appreciate the commitment 
of their family members, who have 
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