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on the Court to determine whether 
their statements as nominees on stare 
decisis, originalism, legislative his-
tory, and the rights of criminal defend-
ants were consistent with their rulings 
as Justices. 

The authors found that a large gap 
often exists between what nominees 
told the Senate Judiciary Committee 
and how they later ruled from the 
bench. For example, in their confirma-
tion hearings, Justices Scalia and 
Thomas indicated a stronger commit-
ment to stare decisis than most of 
their colleagues did, yet on the Court 
they were the Justices most likely to 
vote to overturn precedents. On none of 
the subjects was the correlation very 
strong between the testimony by the 
nominees at the Senate hearings and 
their rulings on the Court. The authors 
conclude that Senators have a better 
chance at obtaining useful information 
in confirmation hearings if they ‘‘focus 
their questions on specific issue areas 
rather than ‘big picture’ issues involv-
ing interpretative methods.’’ 

As the authors state, their results 
are far from definitive and are meant 
only to start a conversation. The evi-
dence is certainly suggestive, however, 
and is consistent with what legal schol-
ars have been saying for many years. 
Supreme Court nominees reveal very 
little substantive information at their 
confirmation hearings. As a result, it is 
difficult for the Senate and the Amer-
ican public to understand how these 
nominees will approach their role on 
the Court. 

This trend was obvious in the con-
firmation hearings of Chief Justice 
John Roberts and Associate Justice 
Samuel Alito. Throughout their hear-
ings, they offered only general plati-
tudes, with little indication of how 
they would rule on the bench. They re-
fused to answer specific questions or to 
say how they would have voted in past 
cases, on the ground that doing so 
might compromise their duty to decide 
every case with an open mind. 

Legal scholars are increasingly in 
agreement that political convenience, 
not principle, has motivated much of 
this stonewalling. Since Supreme 
Court nominees all have years of legal 
experience and, if confirmed, have life-
time appointments to the Court, they 
can be candid about their views on 
many issues, including previously de-
cided cases, without doing any damage 
to the judicial system or to the rights 
of future litigants. 

Since Supreme Court confirmation 
hearings have become increasingly 
lacking in significant content, it is no 
surprise that researchers find weak 
correlations between what nominees 
say at the hearings and what they do 
on the Court, and that academic and 
popular support for a more serious con-
firmation process continues to grow. Of 
course, no Senator should try to under-
mine judicial independence by asking 

nominees to make ‘‘commitments’’ to 
rule a particular way in a future case, 
but all Senators should insist that 
nominees participate in a serious con-
versation about the pressing legal 
issues of our time. Hopefully, Senators 
on both sides of the aisle can agree 
that, at a minimum, nominees should 
give full and forthright responses when 
asked about their views on specific 
legal questions. It does not compromise 
the integrity or impartiality of the ju-
diciary to require nominees to tell the 
Senate what they honestly think about 
such questions. Their failure to do so 
has real costs for our democracy. 

Madam President, I believe that this 
article will be of interest to all of us in 
the Senate in exercising our constitu-
tional responsibility of advice and con-
sent on judicial nominees, especially 
nominees to the Supreme Court, and I 
ask unanimous consent that the New 
York Times editorial and the article’s 
abstract be printed in the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

[From the New York Times, Apr. 14, 2008] 
HOW TO JUDGE A WOULD-BE JUSTICE 

It is hard to imagine a more solemn re-
sponsibility than confirming the nomination 
of a Supreme Court justice. And we have 
worried, especially in recent years, that 
nominees are far too carefully packaged and 
coached on how to duck all of the hard ques-
tions. 

A new study supports our fears: Supreme 
Court nominees present themselves one way 
at confirmation hearings but act differently 
on the court. That makes it difficult for sen-
ators to cast informed votes or for the public 
to play a meaningful role in the process. 

The study—with the unwieldy title ‘‘An 
Empirical Analysis of the Confirmation 
Hearings of the Justices of the Rehnquist 
Natural Court’’—published in Constitutional 
Commentary, looked at how nine long-serv-
ing justices answered Senate questions, and 
how they then voted on the court. While it 
does not say that any nominee was inten-
tionally misleading, it still found a wide gap. 

Justices Antonin Scalia and Clarence 
Thomas, for example, told the Senate that 
they had strong respect for Supreme Court 
precedents. On the court they were the jus-
tices most likely to vote to overturn those 
precedents. Justice David Souter deferred 
more to precedent than his Senate testimony 
suggested he would. 

The authors examined one substantive 
area of the law: criminal defendants’ rights. 
There what the nominees—both conserv-
atives and liberals—told the Senate about 
their support for defendants’ rights was rea-
sonably well reflected in how they voted. 

The study suggests that senators would be 
better off asking ‘‘very probing, specific 
questions,’’ says Lori Ringhand, associate 
professor of law at the University of Ken-
tucky and one of the paper’s three authors. 

As we see it, the study also delivers a larg-
er lesson: Senators should examine a nomi-
nee’s entire legal career and look for clear 
evidence that he or she is committed to fair-
ness, equal justice and an unstinting view of 
constitutional rights. 

The findings have particular resonance 
now because the next president could nomi-
nate three or more justices, shaping the law 

for decades to come. The Senate needs to up-
grade the confirmation process so it can per-
form its vital advice-and-consent role more 
effectively. 

[From Social Science Research Network] 

AN EMPIRICAL ANALYSIS OF THE CONFIRMA-
TION HEARINGS OF THE JUSTICES OF THE 
REHNQUIST NATURAL COURT 

(By Jason J. Czarnezki, Marquette Univer-
sity; William K. Ford, John Marshall Law 
School; and Lori A. Ringhand, University 
of Kentucky) 

Despite the high degree of interest gen-
erated by Supreme Court confirmation hear-
ings, surprisingly little work has been done 
comparing the statements made by nominees 
at their confirmation hearings with their 
voting behavior once on the Supreme Court. 
This paper begins to explore this potentially 
rich area by examining confirmation state-
ments made by nominees regarding three dif-
ferent methods of constitutional interpreta-
tion: stare decisis, originalism and the use of 
legislative history. We also look at nomi-
nees’ statements about one specific area of 
law: protection of the rights of criminal de-
fendants. We then compare the nominees’ 
statements to decisions made by the Justices 
once confirmed. Our results indicate that 
confirmation hearings statements about a 
nominee’s preferred interpretive methodolo-
gies provide very little information about fu-
ture judicial behavior. Inquiries into specific 
issue areas—such as the rights of criminal 
defendants—may be slightly more inform-
ative. We emphasize, however, that this 
study is a preliminary look at this issue. As 
such, we hope this piece stimulates discus-
sion regarding how to best use the wealth of 
information provided by confirmation hear-
ings to facilitate a better understanding of 
the role those hearings do—or could—play in 
shaping the jurisprudence of the Supreme 
Court. 

f 

TRIBUTE TO MICHAEL A. HANNA 

Mr. SPECTER. Madam President, I 
have sought recognition today to speak 
about Michael A. Hanna, who passed 
away on April 2, 2008. 

Mr. Hanna was born July 1, 1952, in 
Oakland, MD to former county Demo-
cratic chairman and district attorney 
Michael A. Hanna and Eliza Jane Gib-
son Hanna of Monongahela. He spent 
time working on Capitol Hill and had 
the distinction of serving as the young-
est U.S. House of Representatives page 
in the history of the program. He also 
served as a personal assistant to 
former Speaker of the House John W. 
McCormick. 

An author and producer, Mr. Hanna 
graduated from Washington & Jeffer-
son College and attended Duquesne 
Law School. Although perhaps best 
known for the animated series 
‘‘Rockin’ at the Rim’’ and authoring 
the book ‘‘Cuba: Fire Island,’’ his pro-
fessional experience extended a good 
deal further. He served as a special 
envoy to the country of Haiti and trav-
eled extensively in various professional 
capacities throughout Europe and the 
Middle East. 

Mr. Hanna is survived by his mother 
and brother, Mark Hanna, as well as 
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Mark’s wife Ashley and their son Mi-
chael. On their behalf, I would like to 
recognize and honor Michael A. Han-
na’s life and work. 

f 

HEALTH CARE 

Mr. WYDEN. Madam President, Dr. 
Ezekiel Emanuel and Dr. Victor Fuchs, 
physicians and distinguished scholars, 
have recently written a particularly 
important article that I wish to bring 
to the attention of the Senate. 

These two gentlemen have a long and 
impressive track record on the issue of 
reforming our Nation’s broken health 
system, and their recent article in the 
Journal of American Medicine (JAMA), 
‘‘Who Really Pays for Health Care? The 
Myth of Shared Responsibility,’’ is one 
that every Senator should reflect on. 

Drs. Emanuel and Fuchs assert in 
their article that when millions of 
Americans say that financing health 
care is a ‘‘shared responsibility’’ be-
tween ‘‘employers, government, and in-
dividuals’’ they are incorrect. The au-
thors say there is actually no such 
thing as ‘‘shared responsibility’’— 
health costs in America come out of 
the hides of individuals and house-
holds. Emanuel-Fuchs point out, for 
example, that money employers spend 
on health care for their workers would 
otherwise go to workers’ salaries and 
that Government cannot secure funds 
at all without reaching into our wal-
lets for tax payments or money we lend 
to them. 

The work of these two scholars is 
particularly relevant because recent 
public opinion polls show significant 
numbers of Americans would be con-
tent ‘‘to just keep the health care they 
have.’’ This seems understandable. If 
you are not a regular reader of JAMA, 
you are likely to miss Dr. Emanuel and 
Dr. Fuchs describe how your take- 
home pay is going to keep going down 
without health reform that makes 
health care more affordable. 

If Americans are kept in the dark 
about how much of the money spent on 
employer-based health care produces 
little value, naturally, during these 
times of economic uncertainty, many 
will be glad to just keep the care they 
have got. 

Senator BENNETT and I, along with 
six other Democrats and six other Re-
publicans, believe it is time to mod-
ernize the employer-employee relation-
ship in health care. If employers choose 
to offer health coverage in the future, 
and workers know how much money 
they are spending and can choose be-
tween the employer’s health coverage 
and private sector alternatives, we are 
fine with that. Workers should, how-
ever, have the opportunity as Dr. 
Emanuel and Dr. Fuchs put it to ‘‘con-
sider alternatives’’. Americans can get 
more value from the 2.3 trillion dollars 
being spent this year on their health 
care, and this article is an important 

part of the discussion as to how to 
bring that about. 

Mr. President, I ask unanimous con-
sent that the article by Drs. Emanuel 
and Fuchs be printed in the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

WHO REALLY PAYS FOR HEALTH CARE? 
THE MYTH OF ‘‘SHARED RESPONSIBILITY’’ 

(By Ezekiel J. Emanuel, M.D., Ph.D. and 
Victor R. Fuchs, Ph.D.) 

When asked who pays for health care in 
the United States, the usual answer is ‘‘em-
ployers, government, and individuals.’’ Most 
Americans believe that employers pay the 
bulk of workers’ premiums and that govern-
ments pay for Medicare, Medicaid, the State 
Children’s Health Insurance Program 
(SCHIP), and other programs. 

However, this is incorrect. Employers do 
not bear the cost of employment-based insur-
ance; workers and households pay for health 
insurance through lower wages and higher 
prices. Moreover, government has no source 
of funds other than taxes or borrowing to 
pay for health care. 

Failure to understand that individuals and 
households actually foot the entire health 
care bill perpetuates the idea that people can 
get great health benefits paid for by someone 
else. It leads to perverse and counter-
productive ideas regarding health care re-
form. 

THE MYTH OF SHARED RESPONSIBILITY 
Many sources contribute to the 

misperception that employers and govern-
ment bear significant shares of health care 
costs. For example, a report of the Centers 
for Medicare & Medicaid Services states that 
‘‘the financial burden of health care costs re-
sides with businesses, households, and gov-
ernments that pay insurance premiums, out- 
of-pocket costs, or finance health care 
through dedicated taxes or general reve-
nues.’’ A New America Foundation report 
claims, ‘‘There is growing bipartisan support 
for a health system based on shared responsi-
bility—with the individual, employers, and 
government all doing their fair share.’’ 

The notion of shared responsibility serves 
many interests. ‘‘Responsibility’’ is a pop-
ular catchword for those who believe every-
one should pull their own weight, while 
‘‘sharing’’ appeals to those who believe ev-
eryone should contribute to meeting com-
mon social goals. Politicians welcome the 
opportunity to boast that they are ‘‘giving’’ 
the people health benefits. Employers and 
union leaders alike want workers to believe 
that the employer is ‘‘giving’’ them health 
insurance. For example, Steve Burd, presi-
dent and chief executive officer of Safeway, 
argued that decreasing health care costs is 
critical to his company’s bottom line—as if 
costs come out of profits. A highly touted al-
liance between Wal-Mart and the Service 
Employees International Union for universal 
coverage pledged that ‘‘businesses, govern-
ments, and individuals all [must] contribute 
to managing and financing a new American 
health care system. 

The Massachusetts health care reform plan 
is constructed around ‘‘shared responsi-
bility.’’ The rhetoric of health reform pro-
posals offered by several presidential can-
didates helps propagate this idea. Hillary 
Clinton, for instance, claims that her Amer-
ican Health Choices plan ‘‘is based on the 
principle of shared responsibility. This plan 
ensures that all who benefit from the system 
contribute to its financing and manage-

ment.’’ It then lists how insurance and drug 
companies, individuals, clinicians, employ-
ers, and government must each contribute to 
the provision of improved health care. 

With prominent politicians, business lead-
ers, and experts supporting shared responsi-
bility, it is hardly surprising that most 
Americans believe that employers really 
bear most of the cost of health insurance. 

THE HEALTH CARE COST-WAGE TRADE-OFF 
Shared responsibility is a myth. While em-

ployers do provide health insurance for the 
majority of Americans, that does not mean 
that they are paying the cost. Wages, health 
insurance, and other fringe benefits are sim-
ply components of overall worker compensa-
tion. When employers provide health insur-
ance to their workers, they may define the 
benefits, select the health plan to manage 
the benefits, and collect the funds to pay the 
health plan, but they do not bear the ulti-
mate cost. Employers’ contribution to the 
health insurance premium is really workers’ 
compensation in another form. 

This is not a point merely of economic the-
ory but of historical fact. Consider changes 
in health insurance premiums, wages, and 
corporate profits over the past 30 years. Pre-
miums have increased by about 300% after 
adjustment for inflation. Corporate profits 
per employee have flourished, with inflation- 
adjusted increases of 150% before taxes and 
200% after taxes. By contrast, average hour-
ly earnings of workers in private non-
agricultural industries have been stagnant, 
actually decreasing by 4% after adjustment 
for inflation. Rather than coming out of cor-
porate profits, the increasing cost of health 
care has resulted in relatively flat real wages 
for 30 years. That is the health care cost— 
wage trade-off. 

Even over shorter periods, workers’ aver-
age hourly earnings fluctuate with changes 
in health care expenditures (adjusted for in-
flation). During periods when the real annual 
increases in health care costs are significant, 
as between 1987 and 1992 and again between 
2001 and 2004, inflation-adjusted hourly earn-
ings are flat or even declining in real value. 
For a variety of reasons, the decline in wages 
may lag a few years behind health care cost 
increases. Insurance premiums increase after 
costs increase. Employers may be in binding 
multiyear wage contracts that restrict their 
ability to change wages immediately. Con-
versely, when increases in health care costs 
are moderate, as between 1994 and 1999, in-
creases in productivity and other factors 
translate into higher wages rather than 
health care premiums. 

The health care cost—wage trade-off is 
confirmed by many economic studies. State 
mandates for inclusion of certain health ben-
efits in insurance packages resulted in essen-
tially all the cost of the added services being 
borne by workers in terms of lower wages. 
Similarly, using the Consumer Expenditure 
Survey, Miller found that ‘‘the amount of 
earnings a worker must give up for gaining 
health insurance is roughly equal to the 
amount an employer must pay for such cov-
erage.’’ Baicker and Chandra reported that a 
10% increase in state health insurance pre-
miums generated a 2.3% decline in wages, 
‘‘so that [workers] bear the full cost of the 
premium increase.’’ Importantly, several 
studies show that when workers lose em-
ployer-provided health insurance, they actu-
ally receive pay increases equivalent to the 
insurance premium. 

In a review of studies on the link between 
higher health care costs and wages, Gruber 
concluded, ‘‘The results [of studies] that at-
tempt to control for worker selection, firm 
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