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S. 2878 

At the request of Mr. CORNYN, the 
name of the Senator from Wyoming 
(Mr. ENZI) was added as a cosponsor of 
S. 2878, a bill to amend the Labor-Man-
agement Reporting and Disclosure Act 
of 1959 to provide for specified civil 
penalties for violations of that Act, 
and for other purposes. 

S. 2895 
At the request of Mr. DODD, the 

names of the Senator from Montana 
(Mr. TESTER) and the Senator from 
New Jersey (Mr. LAUTENBERG) were 
added as cosponsors of S. 2895, a bill to 
amend the Higher Education Act of 
1965 to maintain eligibility, for Federal 
PLUS loans, of borrowers who are 90 or 
more days delinquent on mortgage loan 
payments, or for whom foreclosure pro-
ceedings have been initiated, with re-
spect to their primary residence. 

S. RES. 482 
At the request of Mr. ENZI, the name 

of the Senator from Mississippi (Mr. 
COCHRAN) was added as a cosponsor of 
S. Res. 482, a resolution designating 
July 26, 2008, as ‘‘National Day of the 
American Cowboy’’. 

S. RES. 515 
At the request of Mr. WHITEHOUSE, 

the name of the Senator from New 
York (Mr. SCHUMER) was added as a co-
sponsor of S. Res. 515, a resolution 
commemorating the life and work of 
Dith Pran. 

S. RES. 523 

At the request of Mr. BIDEN, the 
names of the Senator from Ohio (Mr. 
VOINOVICH) and the Senator from Or-
egon (Mr. SMITH) were added as cospon-
sors of S. Res. 523, a resolution express-
ing the strong support of the Senate 
for the declaration of the North Atlan-
tic Treaty Organization at the Bucha-
rest Summit that Ukraine and Georgia 
will become members of the alliance. 

f 

STATEMENTS ON INTRODUCED 
BILLS AND JOINT RESOLUTIONS 

By Mr. CASEY (for himself and 
Ms. STABENOW): 

S. 2906. A bill to require a report on 
invasive agricultural pests and diseases 
and sanitary and phytosanitary bar-
riers to trade before initiating negotia-
tions to enter into a free trade agree-
ment, and for other purposes; to the 
Committee on Finance. 

Mr. CASEY. Mr. President, I rise 
today to introduce the Agriculture 
Smart Trade Act along with my col-
league Senator STABENOW. The goal of 
this legislation is to ensure that, as we 
consider the various free trade agree-
ments that come before the Senate, we 
are taking a look at the big picture, in-
cluding the increased risk of accidently 
importing invasive pests or diseases 
and the ability for American agricul-
tural producers to access new export 
markets once trade agreements are in 
effect. Our bill is supported by United 

Fresh, the national association of fruit 
and vegetable growers and processors, 
and the U.S. Apple Association. 

The bill has two main components. 
First, it requires the Administration to 
send a report to Congress prior to the 
start of formal trade negotiations with 
a foreign nation detailing potential 
invasive pests and disease that could 
pose a risk to U.S. agriculture. Fur-
thermore, this report must identify 
what additional agricultural inspectors 
and other personnel are needed to pre-
vent these pests and diseases from 
being brought into the United States. 

Second, the bill requires the Admin-
istration to disclose in the same report 
all sanitary and photosanitary, or SPS, 
trade barriers that could unduly re-
strict export markets for American 
commodities. What we’ve seen in the 
past is that a trading partner will raise 
SPS barriers to prevent American 
products from entering their country. 
Some of these SPS barriers are not 
grounded in science are simply non-tar-
iff trade barriers. As the Administra-
tion begins negotiations for a trade 
agreement, we all need to take a look 
at what kinds of SPS issues we have 
with potential trading partners. Are 
their SPS concerns based in science? 
We need to be sure that once an agree-
ment is in effect, we will have access to 
those foreign markets as stipulated in 
the trade agreement. 

I want to make clear that this bill 
does not in any way limit the Presi-
dent’s authority to negotiate trade 
agreements under Fast-Track, nor does 
it prevent trade legislation from being 
considered by the Congress. What this 
bill does is provide the Senate and the 
House of Representatives with a more 
complete picture of what potential 
trade agreements involve beyond the 
obvious import and export quotas. 

Regardless of how any senator feels 
about the free trade agreements that 
we review and debate, I think all of my 
colleagues will agree with me that in-
creased international trade means an 
increased risk of importing bugs and 
diseases that have the potential to dev-
astate our food sources, jeopardize the 
livelihoods of our farmers, and cost our 
states a fortune. We need to acknowl-
edge the risk and put in place the best 
safeguards we can to prevent the acci-
dental introduction of these harmful 
pests. 

I am not merely speculating about 
the risk of invasive pests and disease. 
It is a fact that all of our States are 
battling insects and crop diseases and 
dreading the next outbreak. Most re-
cently in Pennsylvania we discovered 
that the western part of our state is in-
fested with the Emerald Ash Borer, an 
invasive beetle that was accidently im-
ported to the U.S. through Detroit via 
wooden shipping pallets from China. 
This beetle is costing our commercial 
nursery growers millions of dollars in 
lost stock. Senator STABENOW knows 

better than anyone how much money, 
time and other resources the Ash Borer 
has cost the States of Michigan, Illi-
nois, Indiana, Ohio, and Pennsylvania. 
But that’s just one example. Orange 
growers in Florida have spent the past 
decade fighting to contain and eradi-
cate citrus canker, an invasive disease 
that causes citrus trees to produce less 
and less fruit until they prematurely 
die. And California and Texas have 
dealt with expensive eradication pro-
grams to deal with the Mediterranean 
fruit fly or ‘‘Med fly.’’ 

The list goes on and on. And there 
isn’t a single State that has not been 
impacted by invasive pests or diseases. 
So I hope that my colleagues will sup-
port the Agriculture Smart Trade Act, 
and help us make smart decisions that 
will protect our growers and our econ-
omy while opening new export mar-
kets. Because that is what this bill is 
about—smart trade. 

Mr. President, I ask unanimous con-
sent that the text of the bill be printed 
in the RECORD following my remarks. 

There being no objection, the text of 
the bill was ordered to be printed in 
the RECORD, as follows: 

S. 2906 

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Agriculture 
Smart Trade Act’’. 
SEC. 2. DEFINITIONS. 

In this Act: 
(1) FREE TRADE AGREEMENT.—The term 

‘‘free trade agreement’’ means a trade agree-
ment entered into with a foreign country 
that provides for— 

(A) the reduction or elimination of duties, 
import restrictions, or other barriers to or 
distortions of trade between the United 
States and the foreign country; or 

(B) the prohibition of or limitation on the 
imposition of such barriers or distortions. 

(2) INVASIVE AGRICULTURAL PESTS AND DIS-
EASES.—The term ‘‘invasive agricultural 
pests and diseases’’ means agricultural pests 
and diseases, as determined by the Secretary 
of Agriculture— 

(A) that are not native to ecosystems in 
the United States; and 

(B) the introduction of which causes or is 
likely to cause economic or environmental 
harm or harm to human health. 

(3) SANITARY AND PHYTOSANITARY MEAS-
URE.—The term ‘‘sanitary and phytosanitary 
measure’’ has the meaning given that term 
in the Agreement on the Application of Sani-
tary and Phytosanitary Measures of the 
World Trade Organization referred to in sec-
tion 101(d)(3) of the Uruguay Round Agree-
ments Act (19 U.S.C. 3511(d)(3)). 
SEC. 3. REQUIREMENT FOR REPORTS BEFORE 

INITIATING NEGOTIATIONS TO 
ENTER INTO FREE TRADE AGREE-
MENTS. 

(a) IN GENERAL.—Not later than 90 days be-
fore the date on which the President initi-
ates formal negotiations with a foreign coun-
try to enter into a free trade agreement with 
that country, the President shall submit to 
Congress a report on— 

(1) invasive agricultural pests or diseases 
in that country; and 
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(2) sanitary or phytosanitary measures im-

posed by the government of that country on 
goods imported into that country. 

(b) CONTENTS OF REPORT.—The report re-
quired under subsection (a) shall include the 
following: 

(1) INVASIVE AGRICULTURAL PESTS AND DIS-
EASES.—With respect to any invasive agri-
cultural pests or diseases in the country 
with which the President intends to nego-
tiate a free trade agreement— 

(A) a list of all invasive agricultural pests 
and diseases in that country; 

(B) a list of agricultural commodities pro-
duced in the United States that might be af-
fected by the introduction of such pests or 
diseases into the United States; and 

(C) a plan for preventing the introduction 
into the United States of such pests and dis-
eases, including an estimate of— 

(i) the number of additional inspectors, of-
ficials, and other personnel necessary to pre-
vent such introduction and the ports of entry 
at which the additional inspectors, officials, 
and other personnel will be needed; and 

(ii) the total cost of preventing such intro-
duction. 

(2) SANITARY AND PHYTOSANITARY MEAS-
URES.—With respect to sanitary or 
phytosanitary measures imposed by the gov-
ernment of the country with which the 
President intends to negotiate a free trade 
agreement on goods imported into that coun-
try— 

(A) a list of any such sanitary and 
phytosanitary measures that may affect the 
exportation of agricultural commodities 
from the United States to that country; 

(B) an assessment of the status of any peti-
tions filed by the United States with the 
government of that country requesting that 
that country allow the importation into that 
country of agricultural commodities pro-
duced in the United States; 

(C) an estimate of the economic potential 
for the exportation of agricultural commod-
ities produced in the United States to that 
country if the free trade agreement enters 
into force; and 

(D) an assessment of the effect of sanitary 
and phytosanitary measures imposed or pro-
posed to be imposed by the government of 
that country on the economic potential de-
scribed in subparagraph (C). 

By Ms. SNOWE (for herself and 
Mr. BROWN): 

S. 2910. A bill to require brokers to 
disclose and pay independent truckers 
for any fuel surcharges received from 
shippers that relate to fuel costs paid 
for by the truckers; to the Committee 
on Commerce, Science, and Transpor-
tation. 

Ms. SNOWE. Mr. President, I rise to 
introduce legislation that I believe is 
vital to the survival and competitive-
ness of our nation’s trucking industry. 
For too long, our small business motor 
freight carriers, who struggle every 
day to make ends meet, have had their 
concerns ignored and neglected. Today, 
as the entire trucking industry faces 
monumental economic challenges 
spurred by skyrocketing, record-break-
ing oil prices and exorbitant and vola-
tile fuel costs, not to mention a detri-
mental slow-down in the hiring of new 
drivers, our independent operators are 
having to contend with a devastating 
economic downturn and enduring busi-

ness failures—the likes of which this 
country has not seen since 2000. 

During the first quarter of 2008, near-
ly one thousand motor carriers failed, 
and they were not just trucking com-
panies with two or three trucks, but 
the average number of vehicles num-
bered 45 trucks! As you can imagine, 
the financial impact is enormous, espe-
cially given that the Bureau of Trans-
portation Statistics projects freight to 
grow by more than 70 percent by 2020. 
Forestalling action is not an option if 
we are to sustain our trucking industry 
which is an undeniable, economic life-
line of this nation. 

That is why I have taken this oppor-
tunity to join with Senator BROWN in 
introducing the Trust in Reliable Un-
derstanding of Consumer Costs 
(TRUCC) Act which would provide our 
small business operators and carriers 
with the long-denied fairness that is 
owed to them. It is time that these 
hard-working men and women free 
from stranglehold of unscrupulous bro-
kers and middle-men who charge ship-
pers for fuel costs, but refuse to pass on 
those costs to operators who actually 
pay for the fuel. Our bill would provide 
not only a clear line-item delineating 
the fuel surcharge in the contracts pro-
vided to our small business carriers, 
but also would guarantee that the enti-
ty in the transaction—whether a ship-
per, broker, or driver—who absorbs the 
consistently-rising cost of fuel will be-
come the recipient of the fuel sur-
charge. 

To our measure’s detractors who 
mischaracterize it, calling it among 
other things—outrageous, I want to re-
mind them that our focus is on small 
business motor carriers which comprise 
more than 90 percent of the truck in-
dustry, and that these individuals con-
tinue to traverse the country, carrying 
consumer goods and propelling our 
economy forward in the process. And 
they do so, despite the constant chal-
lenges that are part and parcel of this 
occupation . . . brokers who obfuscate 
the amount or even existence of fuel 
surcharges to the benefit of their own 
coffers, the escalation of fuel prices, 
maintenance costs for their vehicles, 
the long days or weeks of travel—sacri-
ficing time away from their families in 
order to make a living, feed their fami-
lies, and finance the education of their 
children. And so, Mr. President, I ask, 
how can we afford to turn a blind eye 
to the plight of these Americans whose 
livelihood is so integral to commerce 
in the great country? Merely wishing 
the problem away or simply keeping it 
out of sight and out of mind is neither 
tenable nor acceptable. 

Make no mistake, not all brokers are 
bad actors, nor are all small business 
operators being exploited. That is pre-
cisely why the legislation Senator 
BROWN and I are offering today does 
not place onerous burdens on the logis-
tics industry. We merely seek to ensure 

that an industry under siege on several 
fronts receives what its purveyors are 
rightfully entitled to—equitable treat-
ment and a modicum of transparency. 
Is it too much to ask that they may see 
for themselves in a transaction who, if 
anyone, is receiving a fuel surcharge, 
and how much is being paid out for the 
cost of fuel? Is it too much to ask for 
an assurance that, if the motor carrier 
is willing to pay the high cost of fuel at 
the pump while transporting goods 
across this nation, that carrier will be 
reimbursed? The answer to both ques-
tions is a resounding, ‘‘No!’’ The solu-
tion to addressing this regrettable situ-
ation is our common-sense legislation 
the consideration of which is long over-
due. 

I urge all my colleagues who have 
small business motor carriers in their 
state to consider seriously this issue 
and lend their strong support to this 
welcomed legislation. 

By Ms. MURKOWSKI (for herself 
and Mrs. MURRAY): 

S. 2911. A bill to improve vaccination 
rates among children; to the Com-
mittee on Health, Education, Labor, 
and Pensions. 

Ms. MURKOWSKI. Mr. President, 
today, I join with my colleague Sen-
ator MURRAY in introducing legislation 
that will help bolster childhood immu-
nization in those parts of our country 
where immunization rates are much 
too low. Since the beginning of the 20th 
century, vaccines have completely 
eradicated the once frequent killer 
smallpox and almost eradicated polio. 
Vaccines save lives, avert commu-
nicable diseases and reduce health care 
spending for preventable diseases. We 
must continue in our efforts to achieve 
childhood immunization rates of 90 per-
cent by 2010 and with passage of this 
bill, we can do just that. 

Vaccines are one of the most effec-
tive tools for prevention of disease. Ac-
cording to the Centers for Disease Con-
trol and Prevention, for every $1 spent 
on vaccines, America saves $18.60 in 
both medical costs and societal costs. 
But more important than the cost sav-
ing is the weight and value we must 
place on ensuring that children are 
fully vaccinated. We must not lose one 
more child to a vaccine preventable 
disease. Childhood vaccines prevent 
over 10 million cases of infectious ill-
ness and nearly 34,000 childhood deaths 
in America every year. Clearly, vac-
cines are a tried and true way to not 
only reduce health care costs, but also 
to keep our children healthy. 

The legislation Senator MURRAY and 
I are introducing today authorizes 
funding for effective interventions rec-
ommended by the Task Force on Com-
munity Preventive Services and helps 
to achieve childhood immunization 
rates of 90 percent by 2010. First, the 
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legislation authorizes additional fund-
ing for a demonstration program allow-
ing Women, Infant and Children clin-
ics, also known as ‘‘WIC’’ to play a 
greater role in childhood immuniza-
tions. This is achieved by recom-
mending vaccines to WIC recipients, 
coordinating care or immunization 
services, or employing an immuniza-
tion coordinator. More than 45 percent 
of U.S. infants receive benefits through 
WIC clinics. A 2002 study by the Na-
tional Foundation for Infectious Dis-
eases recommended coordinating gov-
ernment benefits to keep children up- 
to-date with their immunizations and 
noted that WIC programs have success-
fully accomplished this in numerous 
communities. Our legislation would en-
hance such efforts and would even go a 
step further to require that any grant-
ee using these funds have access to the 
State Immunization Information Sys-
tem to better coordinate immunization 
screenings and services. 

Second, this legislation authorizes 
additional funding for the Centers for 
Disease Control and Prevention to con-
duct public, age appropriate immuniza-
tion awareness campaigns and immuni-
zation education and outreach activi-
ties. Research shows that outreach, 
coupled with the coordination of im-
munization and WIC clinics, can in-
crease childhood immunization rates 
by of approximately 12 percent. 

Lastly, this legislation establishes a 
sense of the Senate concerning the im-
portance of electronic record coordina-
tion by both the Secretary of Health 
and Human Services and the Director 
of the Centers for Disease Control and 
Prevention, CDC, and that these lead-
ers should work together to improve 
the integration of immunization infor-
mation systems with electronic med-
ical records, health information sys-
tems, and health information ex-
changes. 

Vaccine preventable diseases will 
continue to be a threat to our Nation’s 
most vulnerable population if we do 
not ensure proper vaccination among 
infants. Through this legislation, we 
can work to achieve the Healthy Peo-
ple 2010 objective of vaccinating 90 per-
cent of all children by age two. To take 
a quote from a former First Lady of 
the United States and a cofounder of 
the organization Every Child by Two 
‘‘No child in America should have to 
get sick from a vaccine preventable 
disease. It’s time for us to redouble ef-
forts to protect the 20 percent of pre-
schoolers who are routinely not being 
immunized on time.’’ The Infant Im-
munization Improvement Act will be a 
vital first step to increasing vaccina-
tion rates and will serve as an impor-
tant safeguard against the spread of 
communicable diseases. I would like to 
thank the Partnership for Prevention 
for their input on this legislation and 
the 156 members of the 317 Coalition for 
endorsing the Infant Immunization Im-

provement Act. I urge my colleagues to 
cosponsor this legislation—because 
leaving a single child unprotected is 
one too many. 

By Mr. LEAHY (for himself and 
Mr. HATCH): 

S. 2913. A bill to provide a limitation 
on judicial remedies in copyright in-
fringement cases involving orphan 
works; to the Committee on the Judici-
ary. 

Mr. LEAHY. Mr. President, today, I 
join once again with Senator HATCH to 
introduce a bill that will have a signifi-
cant and positive impact on our cul-
tural heritage. Hundreds of thousands 
of so-called ‘‘orphan works’’—works 
that may be protected by copyright, 
but whose owners cannot be identified 
or located—are collecting dust. Despite 
tremendous interest in using these or-
phan works in new collections and new 
creations, they often languish unseen, 
because those who would like to bring 
them to light, and to the attention of 
the world, fear the prospect of prohibi-
tively expensive statutory damages. In 
other instances, the copyright in an or-
phan work may have expired, but po-
tential users lack the information to 
be certain of the propriety of going for-
ward with its use. 

The Shawn Bentley Orphan Works 
Act of 2008 will remedy this situation. 
It will help potential users of orphan 
works find the owners of those works, 
and it will help the owners to receive 
compensation. The works will no 
longer be orphans; their owners will 
reap the financial benefits of their use, 
while the public reaps the creative ben-
efits. More creative works will be used, 
contributing to our cultural and artis-
tic heritage, and more creators will re-
ceive compensation for use of their 
work. 

Our legislation permits the use of an 
orphan work only if the potential user 
performs and documents a good faith 
search for the copyright owner. If users 
cannot locate and contact copyright 
owners, they may use the orphan work. 
But if copyright owners later make 
themselves known, and if users have 
performed a search that qualifies under 
this legislation, owners are entitled to 
reasonable compensation. The user will 
not be liable for full statutory damages 
in those circumstances, but if a user 
does not perform that good faith 
search, the user will face up to $150,000 
in statutory damages. 

In practical terms, then, what does 
this mean? It means that a woman in 
Vermont can restore a wedding photo-
graph of her grandparents, even if she 
cannot locate the photographer to get 
permission to do so. It means that a li-
brary can display letters of American 
soldiers wrote during World War II, 
even if the library cannot contact the 
soldiers or their descendents. It means 
that museums can exhibit Depression- 
era photographs, even if they cannot 

determine the name of the photog-
rapher. 

What this bill does not do is create a 
‘‘license to infringe.’’ In any of the 
above instances, if the users do not 
conduct a good faith search for the 
copyright owner, those users are in the 
same boat they are in now when it 
comes to infringement. This bill does 
not change the basic premise of copy-
right law: If you use the copyrighted 
works of others, you must compensate 
them for it. As an avid photographer, I 
understand what it means to devote 
oneself to creative expression, and I ap-
plaud anyone with the talent and com-
mitment to make a living doing so. Or-
phan works are too important to our 
families, our communities, and our cul-
ture to go left unseen and unused. 

I thank Senator HATCH for his help in 
developing this legislation, and I look 
forward to working with him to ensure 
that this bill becomes law. I am espe-
cially pleased to name this bill for 
Shawn Bentley. Several years ago, 
Shawn died, tragically young, but he 
left behind a legacy of affection and re-
gard for all of us who knew him. He 
served Senator HATCH as a counsel for 
intellectual property, and it was he 
who first inspired this effort on orphan 
works. Naming this bill for him is a 
testament to his dedication to the 
issue, and his value to the Judiciary 
Committee. 

I ask unanimous consent that the 
full bill text be included in the RECORD. 

There being no objection, the text of 
the bill was ordered to be printed in 
the RECORD, as follows: 

S. 2913 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Shawn Bent-
ley Orphan Works Act of 2008’’. 
SEC. 2. LIMITATION ON REMEDIES IN CASES IN-

VOLVING ORPHAN WORKS. 
(a) LIMITATION ON REMEDIES.—Chapter 5 of 

title 17, United States Code, is amended by 
adding at the end the following: 
‘‘§ 514. Limitation on remedies in cases in-

volving orphan works 
‘‘(a) DEFINITIONS.—In this section, the fol-

lowing definitions shall apply: 
‘‘(1) MATERIALS AND STANDARDS.—The term 

‘materials and standards’ includes— 
‘‘(A) the records of the Copyright Office 

that are relevant to identifying and locating 
copyright owners; 

‘‘(B) sources of copyright ownership infor-
mation reasonably available to users, includ-
ing private databases; 

‘‘(C) industry practices and guidelines of 
associations and organizations; 

‘‘(D) technology tools and expert assist-
ance, including resources for which a charge 
or subscription fee is imposed, to the extent 
that the use of such resources is reasonable 
for, and relevant to, the scope of the in-
tended use; and 

‘‘(E) electronic databases, including data-
bases that are available to the public 
through the Internet, that allow for searches 
of copyrighted works and for the copyright 
owners of works, including through text, 
sound, and image recognition tools. 
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‘‘(2) NOTICE OF CLAIM FOR INFRINGEMENT.— 

The term ‘notice of the claim for infringe-
ment’ means, with respect to a claim for 
copyright infringement, a written notice 
that includes at a minimum the following: 

‘‘(A) The name of the owner of the in-
fringed copyright. 

‘‘(B) The title of the infringed work, any 
alternative titles of the infringed work 
known to the owner of the infringed copy-
right, or if the work has no title, a descrip-
tion in detail sufficient to identify it. 

‘‘(C) An address and telephone number at 
which the owner of the infringed copyright 
may be contacted. 

‘‘(D) Information from which a reasonable 
person could conclude that the owner of the 
infringed copyright’s claims of ownership 
and infringement are valid. 

‘‘(3) OWNER OF THE INFRINGED COPYRIGHT.— 
The ‘owner of the infringed copyright’ is the 
legal owner of the exclusive right under sec-
tion 106, or any party with the authority to 
grant or license such right, that is applicable 
to the infringement. 

‘‘(4) REASONABLE COMPENSATION.—The term 
‘reasonable compensation’ means, with re-
spect to a claim for infringement, the 
amount on which a willing buyer and willing 
seller in the positions of the infringer and 
the owner of the infringed copyright would 
have agreed with respect to the infringing 
use of the work immediately before the in-
fringement began. 

‘‘(b) CONDITIONS FOR ELIGIBILITY.— 
‘‘(1) CONDITIONS.— 
‘‘(A) IN GENERAL.—Notwithstanding sec-

tions 502 through 505, and subject to subpara-
graph (B), in a civil action brought under 
this title for infringement of copyright in a 
work, the remedies for infringement shall be 
limited in accordance with subsection (c) if 
the infringer— 

‘‘(i) proves by a preponderance of the evi-
dence that before the infringement began, 
the infringer, a person acting on behalf of 
the infringer, or any person jointly and sev-
erally liable with the infringer for the in-
fringement— 

‘‘(I) performed and documented a quali-
fying search, in good faith, for the owner of 
the infringed copyright; and 

‘‘(II) was unable to locate the owner of the 
infringed copyright; 

‘‘(ii) provided attribution, in a manner 
that is reasonable under the circumstances, 
to the owner of the infringed copyright, if 
such owner was known with a reasonable de-
gree of certainty, based on information ob-
tained in performing the qualifying search; 

‘‘(iii) included with the use of the infring-
ing work a symbol or other notice of the use 
of the infringing work, in a manner pre-
scribed by the Register of Copyrights; 

‘‘(iv) asserts in the initial pleading to the 
civil action the right to claim such limita-
tions; 

‘‘(v) consents to the jurisdiction of United 
States district court, or such court holds 
that the infringer is within the jurisdiction 
of the court; and 

‘‘(vi) at the time of making the initial dis-
covery disclosures required under Rule 26 of 
the Federal Rules of Civil Procedure, states 
with particularity the basis for the right to 
claim the limitations, including a detailed 
description and documentation of the search 
undertaken in accordance with paragraph 
(2)(A). 

‘‘(B) EXCEPTION.—Subparagraph (A) does 
not apply if, after receiving notice of the 
claim for infringement and having an oppor-
tunity to conduct an expeditious good faith 
investigation of the claim, the infringer— 

‘‘(i) fails to negotiate reasonable com-
pensation in good faith with the owner of the 
infringed copyright; or 

‘‘(ii) fails to render payment of reasonable 
compensation in a reasonably timely man-
ner. 

‘‘(2) REQUIREMENTS FOR SEARCHES.— 
‘‘(A) REQUIREMENTS FOR QUALIFYING 

SEARCHES.— 
‘‘(i) IN GENERAL.—For purposes of para-

graph (1)(A)(i)(I), a search is qualifying if the 
infringer undertakes a diligent effort to lo-
cate the owner of the infringed copyright. 

‘‘(ii) DETERMINATION OF DILIGENT EFFORT.— 
In determining whether a search is diligent 
under this subparagraph, a court shall con-
sider whether— 

‘‘(I) the actions taken in performing that 
search are reasonable and appropriate under 
the facts relevant to that search, including 
whether the infringer took actions based on 
facts uncovered by the search itself; 

‘‘(II) the infringer employed the applicable 
best practices maintained by the Register of 
Copyrights under subparagraph (B); and 

‘‘(III) the infringer performed the search 
before using the work and at a time that was 
reasonably proximate to the commencement 
of the infringement. 

‘‘(iii) LACK OF IDENTIFYING INFORMATION.— 
The fact that a particular copy or phono-
record lacks identifying information per-
taining to the owner of the infringed copy-
right is not sufficient to meet the conditions 
under paragraph (1)(A)(i)(I). 

‘‘(B) INFORMATION TO GUIDE SEARCHES; BEST 
PRACTICES.— 

‘‘(i) STATEMENTS OF BEST PRACTICES.—The 
Register of Copyrights shall maintain and 
make available to the public, including 
through the Internet, current statements of 
best practices for conducting and docu-
menting a search under this subsection. 

‘‘(ii) CONSIDERATION OF RELEVANT MATE-
RIALS AND STANDARDS.—In maintaining the 
statements of best practices required under 
clause (i), the Register of Copyrights shall, 
from time to time, consider materials and 
standards that may be relevant to the re-
quirements for a qualifying search under 
subparagraph (A). 

‘‘(3) PENALTY FOR FAILURE TO COMPLY.—If 
an infringer fails to comply with any re-
quirement under this subsection, the in-
fringer is subject to all the remedies pro-
vided in section 502 through 505, subject to 
section 412. 

‘‘(c) LIMITATIONS ON REMEDIES.—The limi-
tations on remedies in a civil action for in-
fringement of a copyright to which this sec-
tion applies are the following: 

‘‘(1) MONETARY RELIEF.— 
‘‘(A) GENERAL RULE.—Subject to subpara-

graph (B), an award for monetary relief (in-
cluding actual damages, statutory damages, 
costs, and attorney’s fees) may not be made 
other than an order requiring the infringer 
to pay reasonable compensation to the legal 
or beneficial owner of the exclusive right 
under the infringed copyright for the use of 
the infringed work. 

‘‘(B) FURTHER LIMITATIONS.—An order re-
quiring the infringer to pay reasonable com-
pensation for the use of the infringed work 
may not be made under subparagraph (A) if 
the infringer is a nonprofit educational insti-
tution, museum, library, or archives, or a 
public broadcasting entity (as defined in sub-
section (f) of section 118) and the infringer 
proves by a preponderance of the evidence 
that— 

‘‘(i) the infringement was performed with-
out any purpose of direct or indirect com-
mercial advantage; 

‘‘(ii) the infringement was primarily edu-
cational, religious, or charitable in nature; 
and 

‘‘(iii) after receiving notice of the claim for 
infringement, and after conducting an expe-
ditious good faith investigation of the claim, 
the infringer promptly ceased the infringe-
ment. 

‘‘(C) EXCEPTION TO FURTHER LIMITATION.— 
Notwithstanding the limitation established 
under subparagraph (B), if the owner of an 
infringed copyright proves, and a court finds, 
that the infringer has earned proceeds di-
rectly attributable to the use of the in-
fringed work by the infringer, the portion of 
such proceeds attributable to such infringe-
ment may be awarded to the owner. 

‘‘(2) INJUNCTIVE RELIEF.— 
‘‘(A) GENERAL RULE.—Subject to subpara-

graph (B), the court may impose injunctive 
relief to prevent or restrain any infringe-
ment alleged in the civil action. 

‘‘(B) EXCEPTION.—In a case in which the in-
fringer has prepared or commenced prepara-
tion of a work that recasts, transforms, 
adapts, or integrates the infringed work with 
a significant amount of the infringer’s origi-
nal expression, any injunctive relief ordered 
by the court— 

‘‘(i) may not restrain the infringer’s con-
tinued preparation or use of that new work; 

‘‘(ii) shall require that the infringer pay 
reasonable compensation to the legal or ben-
eficial owner of the exclusive right under the 
infringed copyright for the use of the in-
fringed work; and 

‘‘(iii) shall require that the infringer pro-
vide attribution, in a manner that is reason-
able under the circumstances, to the owner 
of the infringed copyright, if requested by 
such owner. 

‘‘(C) LIMITATIONS.—The limitations on in-
junctive relief under subparagraphs (A) and 
(B) shall not be available to an infringer if 
the infringer asserts in the civil action that 
neither the infringer or any representative of 
the infringer acting in an official capacity is 
subject to suit in the courts of the United 
States for an award of damages to the legal 
or beneficial owner of the exclusive right 
under the infringed copyright under section 
106, unless the court finds that the in-
fringer— 

‘‘(i) has complied with the requirements of 
subsection (b); and 

‘‘(ii) has made an enforceable promise to 
pay reasonable compensation to the legal or 
beneficial owner of the exclusive right under 
the infringed copyright. 

‘‘(D) RULE OF CONSTRUCTION.—Nothing in 
subparagraph (C) shall be construed to au-
thorize or require, and no action taken under 
such subparagraph shall be deemed to con-
stitute, either an award of damages by the 
court against the infringer or an authoriza-
tion to sue a State. 

‘‘(E) RIGHTS AND PRIVILEGES NOT WAIVED.— 
No action taken by an infringer under sub-
paragraph (C) shall be deemed to waive any 
right or privilege that, as a matter of law, 
protects the infringer from being subject to 
suit in the courts of the United States for an 
award of damages to the legal or beneficial 
owner of the exclusive right under the in-
fringed copyright under section 106. 

‘‘(d) PRESERVATION OF OTHER RIGHTS, LIMI-
TATIONS, AND DEFENSES.—This section does 
not affect any right, limitation, or defense to 
copyright infringement, including fair use, 
under this title. If another provision of this 
title provides for a statutory license that 
would permit the infringement contemplated 
by the infringer if the owner of the infringed 
copyright cannot be located, that provision 
applies instead of this section. 
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‘‘(e) COPYRIGHT FOR DERIVATIVE WORKS AND 

COMPILATIONS.—Notwithstanding section 
103(a), an infringer who qualifies for the lim-
itation on remedies afforded by this section 
with respect to the use of a copyrighted 
work shall not be denied copyright protec-
tion in a compilation or derivative work on 
the basis that such compilation or derivative 
work employs preexisting material that has 
been used unlawfully under this section.’’. 

(b) TECHNICAL AND CONFORMING AMEND-
MENT.—The table of sections for chapter 5 of 
title 17, United States Code, is amended by 
adding at the end the following: 
‘‘514. Limitation on remedies in cases involv-

ing orphan works.’’. 
SEC. 3. DATABASE OF PICTORIAL, GRAPHIC, AND 

SCULPTURAL WORKS. 
(a) ESTABLISHMENT OF DATABASE.— 
(1) IN GENERAL.—The Register of Copy-

rights shall undertake a certification process 
for the establishment of an electronic data-
base that facilitates the search for pictorial, 
graphic, and sculptural works that are sub-
ject to copyright protection under title 17, 
United States Code. 

(2) PROCESS AND STANDARDS FOR CERTIFI-
CATION.—The process and standards for cer-
tification of the electronic database required 
under paragraph (1) shall be established by 
the Register of Copyrights, except that cer-
tification may not be granted if the elec-
tronic database does not contain— 

(A) the name of all authors of the work, if 
known, and contact information for any au-
thor if the information is readily available; 

(B) the name of the copyright owner if dif-
ferent from the author, and contact informa-
tion of the copyright owner; 

(C) the title of the copyrighted work, if 
such work has a title; 

(D) with respect to a copyrighted work 
that includes a visual image, a visual image 
of the work, or, if such a visual image is not 
available, a description sufficient to identify 
the work; 

(E) one or more mechanisms that allow for 
the search and identification of a work by 
both text and image; and 

(F) security measures that reasonably pro-
tect against unauthorized access to, or copy-
ing of, the information and content of the 
electronic database. 

(b) PUBLIC AVAILABILITY.—The Register of 
Copyrights— 

(1) shall make available to the public 
through the Internet a list of all electronic 
databases that are certified in accordance 
with this section; and 

(2) may include any database so certified 
in a statement of best practices established 
under section 514(b)(5)(B) of title 17, United 
States Code. 
SEC. 4. EFFECTIVE DATE. 

(a) IN GENERAL.—With respect to works 
other than pictorial, graphic, and sculptural 
works, the amendments made by section 2 
shall apply to infringements that commence 
on or after January 1, 2009. 

(b) PICTORIAL, GRAPHIC, AND SCULPTURAL 
WORKS.—With respect to pictorial, graphic, 
and sculptural works, the amendments made 
by section 2 shall— 

(1) take effect on the earlier of— 
(A) the date on which the Copyright Office 

certifies under section 3 at least 2 separate 
and independent searchable, comprehensive, 
electronic databases, that allow for searches 
of copyrighted works that are pictorial, 
graphic, and sculptural works, and are avail-
able to the public through the Internet; or 

(B) January 1, 2011; and 
(2) apply to infringing uses that commence 

on or after that effective date. 

(c) PUBLICATION IN FEDERAL REGISTER.— 
The Register of Copyrights shall publish the 
effective date described in subsection (b)(1) 
in the Federal Register, together with a no-
tice that the amendments made by section 2 
take effect on that date with respect to pic-
torial, graphic, and sculptural works. 

(d) DEFINITION.—In this section, the term 
‘‘pictorial, graphic, and sculptural works’’ 
has the meaning given that term in section 
101 of title 17, United States Code. 
SEC. 5. REPORT TO CONGRESS. 

Not later than December 12, 2014, the Reg-
ister of Copyrights shall report to the Com-
mittee on the Judiciary of the Senate and 
the Committee on the Judiciary of the House 
of Representatives on the implementation 
and effects of the amendments made by sec-
tion 2, including any recommendations for 
legislative changes that the Register con-
siders appropriate. 
SEC. 6. STUDY ON REMEDIES FOR SMALL COPY-

RIGHT CLAIMS. 
(a) IN GENERAL.—The Register of Copy-

rights shall conduct a study with respect to 
remedies for copyright infringement claims 
by an individual copyright owner or a re-
lated group of copyright owners seeking 
small amounts of monetary relief, including 
consideration of alternative means of resolv-
ing disputes currently heard in the United 
States district courts. The study shall cover 
the infringement claims to which section 514 
of title 17, United States Code, apply, and 
other infringement claims under such title 
17. 

(b) PROCEDURES.—The Register of Copy-
rights shall publish notice of the study re-
quired under subsection (a), providing a pe-
riod during which interested persons may 
submit comments on the study, and an op-
portunity for interested persons to partici-
pate in public roundtables on the study. The 
Register shall hold any such public 
roundtables at such times as the Register 
considers appropriate. 

(c) REPORT TO CONGRESS.—Not later than 2 
years after the date of the enactment of this 
Act, the Register of Copyrights shall prepare 
and submit to the Committee on the Judici-
ary of the Senate and the Committee on the 
Judiciary of the House of Representatives a 
report on the study conducted under this 
section, including such administrative, regu-
latory, or legislative recommendations that 
the Register considers appropriate. 
SEC. 7. STUDY ON COPYRIGHT DEPOSITS. 

(a) IN GENERAL.—The Comptroller General 
of the United States shall conduct a study 
examining the function of the deposit re-
quirement in the copyright registration sys-
tem under section 408 of title 17, United 
States Code, including— 

(1) the historical purpose of the deposit re-
quirement; 

(2) the degree to which deposits are made 
available to the public currently; 

(3) the feasibility of making deposits, par-
ticularly visual arts deposits, electronically 
searchable by the public for the purpose of 
locating copyright owners; and 

(4) the impact any change in the deposit 
requirement would have on the collection of 
the Library of Congress. 

(b) REPORT.—Not later than 2 years after 
the date of the enactment of this Act, the 
Comptroller General shall submit to the 
Committee on the Judiciary of the House of 
Representatives and the Committee on the 
Judiciary of the Senate a report on the study 
conducted under this section, including such 
administrative, regulatory, or legislative 
recommendations that the Comptroller Gen-
eral considers appropriate. 

By Mr. STEVENS (for himself, 
Mr. INOUYE, Mr. SMITH, Mr. 
DORGAN, Mr. THUNE, Mr. PRYOR, 
and Ms. SNOWE): 

S. 2919. A bill to promote the accu-
rate transmission of network traffic 
identification information; to the Com-
mittee on Commerce, Science, and 
Transportation. 

Mr. STEVENS. Mr. President, to help 
end the growing problem of phantom 
traffic, today I introduce the ‘‘Sig-
naling Modernization Act of 2008.’’ Sen-
ators INOUYE, SMITH, DORGAN, THUNE, 
PRYOR, and SNOWE cosponsored this 
bill. Phantom traffic is a phone call 
sent over the telephone network with-
out the identifying information car-
riers use to bill each other. 

When I call home to Alaska, that call 
is transmitted over several different 
carriers. Phone companies charge each 
other for the use of their networks. 
The funds generated by these charges 
are particularly important to carriers 
in Alaska and throughout rural Amer-
ica. Phantom traffic prevents carriers 
from collecting the funds they are 
owed, impacting universal service and 
raising rates for rural customers. 

It’s time Congress pulled back the 
mask on phantom traffic to discover 
who or what is behind this problem 
that has plagued carriers for several 
years. The Federal Communications 
Commission is actively analyzing the 
issue, but it is time we find a solution. 

Yesterday the Commerce Committee 
heard from a member of the National 
Telecommunications Cooperative Asso-
ciation from rural Missouri. He told us 
that 11 percent of their traffic did not 
have sufficient information for billing, 
causing them to lose about $37 per line 
per year. This loss of revenue makes it 
more difficult for rural carriers to de-
ploy broadband. 

Our bill will require all calls from 
voice communications service pro-
viders to contain enough information 
to allow carriers to bill each other, in-
cluding voice over internet protocol 
providers offering 2–way service and 
providers transiting the traffic between 
originating and terminating providers. 
Our bill also directs the FCC to estab-
lish rules implementing this require-
ment within 12 months of enactment, 
and gives it the authority to adopt en-
forcement provisions. Phantom traffic 
steals from rural carriers and cus-
tomers. I hope Congress and the FCC 
will look at this issue closely and put 
an end to phantom traffic. 
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SUBMITTED RESOLUTIONS 

SENATE RESOLUTION 530—DESIG-
NATING THE WEEK BEGINNING 
OCTOBER 5, 2008, AS ‘‘NATIONAL 
SUDDEN CARDIAC ARREST 
AWARENESS WEEK’’ 

Mr. DORGAN (for himself and Mr. 
CRAPO) submitted the following resolu-
tion; which was referred to the Com-
mittee on the Judiciary: 

S. RES. 530 

Whereas sudden cardiac arrest is a leading 
cause of death in the United States; 

Whereas sudden cardiac takes the lives of 
more than 250,000 people in the United States 
each year, according to the Heart Rhythm 
Society; 

Whereas anyone can experience sudden car-
diac arrest, including infants, high school 
athletes, and people in their 30s and 40s who 
have no sign of heart disease; 

Whereas sudden cardiac arrest is extremely 
deadly, with the National Heart, Lung, and 
Blood Institute giving it a mortality rate of 
approximately 95 percent; 

Whereas, to have a chance of surviving an 
attack, the American Heart Association 
states that victims of sudden cardiac arrest 
must receive a lifesaving defibrillation with-
in the first 4 to 6 minutes of an attack; 

Whereas, for every minute that passes 
without a shock from an automated external 
defibrillator, the chance of survival de-
creases by approximately 10 percent; 

Whereas lifesaving treatments for sudden 
cardiac arrest are effective if they can be ad-
ministered in time; 

Whereas, according to joint research by 
the American College of Cardiology and the 
American Heart Association, implantable 
cardioverter defibrillators are 98 percent ef-
fective at protecting those at risk for sudden 
cardiac arrest; 

Whereas, according to the American Heart 
Association, cardiopulmonary resuscitation 
and early defibrillation with an automated 
external defibrillator more than double a 
victim’s chances of survival; 

Whereas the Yale-New Haven Hospital and 
the New England Journal of Medicine state 
that women and African Americans are at a 
higher risk than the general population of 
dying as a result of sudden cardiac arrest, 
yet this fact is not well known to those at 
risk; 

Whereas there is a need for comprehensive 
educational efforts designed to increase 
awareness of sudden cardiac arrest and re-
lated therapies among medical professionals 
and the greater public in order to promote 
early detection and proper treatment of this 
disease and to improve quality of life; and 

Whereas early October is an appropriate 
time to observe National Sudden Cardiac 
Awareness Week: Now, therefore, be it 

Resolved, That the Senate— 
(1) designates the week beginning October 

5, 2008, as ‘‘National Sudden Cardiac Arrest 
Awareness Week’’; 

(2) supports— 
(A) the goals and ideals of National Sudden 

Cardiac Arrest Awareness Week; and 
(B) efforts to educate people about sudden 

cardiac arrest and to raise awareness about 
the risk of sudden cardiac arrest, identifying 
warning signs, and the need to seek medical 
attention in a timely manner; 

(3) acknowledges the critical importance of 
sudden cardiac arrest awareness to improv-
ing national cardiovascular health; and 

(4) calls upon the people of the United 
States to observe this week with appropriate 
programs and activities. 

f 

SENATE RESOLUTION 531—SUP-
PORTING THE GOALS AND 
IDEALS OF A NATIONAL CHILD 
CARE WORTHY WAGE DAY 

Mr. MENENDEZ (for himself, Mr. 
KENNEDY, Mr. FEINGOLD, Mrs. BOXER, 
Mr. LEVIN, Mr. DURBIN, Mr. INOUYE, Mr. 
SANDERS, Mr. DODD, Mr. CASEY, Mr. 
LAUTENBERG, Mr. AKAKA, and Mr. 
JOHNSON) submitted the following reso-
lution; which was referred to the Com-
mittee on the Judiciary: 

S. RES. 531 

Whereas approximately 63 percent of the 
Nation’s children under age 5 are in non-
parental care during part or all of the day 
while their parents work; 

Whereas the early care and education in-
dustry employs more than 2,300,000 workers; 

Whereas the average salary of early care 
and education workers is $18,820 per year, 
and only 1⁄3 of these workers have health in-
surance and even fewer have a pension plan; 

Whereas the quality of early care and edu-
cation programs is directly linked to the 
quality of early childhood educators; 

Whereas the turnover rate of early child-
hood program staff is roughly 30 percent per 
year, and low wages and lack of benefits, 
among other factors, make it difficult to re-
tain high quality educators who have the 
consistent, caring relationships with young 
children that are important to the children’s 
development; 

Whereas the compensation of early child-
hood program staff should be commensurate 
with the importance of the job of helping the 
young children of the Nation develop their 
social, emotional, physical, and cognitive 
skills and helping them to be ready for 
school; 

Whereas providing adequate compensation 
to early childhood program staff should be a 
priority, and resources can be allocated to 
improve the compensation of early childhood 
educators to ensure that quality care and 
education are accessible for all families; 

Whereas additional training and education 
for the early care and education workforce is 
critical to ensuring high-quality early learn-
ing environments; 

Whereas child care workers should receive 
compensation commensurate with their 
training and experience; and 

Whereas the Center for the Child Care 
Workforce, a project of the American Fed-
eration of Teachers Educational Foundation, 
with support from the National Association 
for the Education of Young Children and 
other early childhood organizations, recog-
nizes May 1 as National Child Care Worthy 
Wage Day: Now, therefore, be it 

Resolved, That the Senate— 
(1) designates May 1, 2008, as National 

Child Care Worthy Wage Day; and 
(2) calls on the people of the United States 

to observe National Child Care Worthy Wage 
Day by honoring early childhood care and 
education staff and programs in their com-
munities. 

SENATE RESOLUTION 532—RECOM-
MENDING THAT THE LANGSTON 
GOLF COURSE, LOCATED IN 
NORTHEAST WASHINGTON, DC, 
AND OWNED BY THE NATIONAL 
PARK SERVICE, BE RECOGNIZED 
FOR ITS IMPORTANT LEGACY 
AND CONTRIBUTIONS TO AFRI-
CAN-AMERICAN GOLF HISTORY, 
AND FOR OTHER PURPOSES 

Mr. FEINGOLD submitted the fol-
lowing resolution; which was referred 
to the Committee on Energy and Nat-
ural Resources: 

S. RES. 532 
Whereas the Langston Golf Course was des-

ignated for construction by the Department 
of the Interior in the 1930s as a safe and ex-
panded recreational facility for the local and 
national African-American communities; 

Whereas Langston Golf Course was named 
for John Mercer Langston, the first African- 
American Representative elected to Con-
gress from the State of Virginia, and who 
also was a founder of the Howard University 
Law School; 

Whereas the Langston Golf Course is be-
lieved to be the first regulation course in the 
United States to be built almost entirely on 
a refuse landfill; 

Whereas Langston Golf Course has been 
placed on the National Register of Historic 
Places, and the Capitol City Open golf tour-
nament has made Langston Golf Course its 
home for the past 40 years; 

Whereas the first American-born golf pro-
fessional of African-American ancestry was 
John Shippen, who was born circa 1878 in the 
Anacostia area of Washington, placed 5th in 
the second United States Open golf tour-
nament in 1896 at 16 years old, and helped 
found the Capitol City Golf Club in 1925; 

Whereas the Capitol City Golf Club, even-
tually renamed the Royal Golf Club and 
Wake Robin Women’s Club, has historically 
promoted a safe golf facility for African- 
Americans in Washington, especially during 
an era when few facilities were available, 
and these 2 clubs remain the oldest African 
American golf clubs in the United States; 

Whereas the Langston facility continues to 
provide important recreational outlets, in-
structional forums, and a ‘‘safe haven cen-
ter’’ for the enhancement of the lives of the 
city of Washington’s inner city youth; 

Whereas the Langston Golf Course and re-
lated recreational facilities provide a home 
for the Nation’s important minority youth 
‘‘First Tee’’ golf instruction and recreational 
program in Washington; 

Whereas Langston Golf Course’s operations 
and its related facilities seek to increase 
course-based educational opportunities 
under the auspices of the National Park 
Service for persons under 18 years of age, 
particularly those from populations of the 
inner-city and historically under-represented 
among visitors to units of the National Park 
System; 

Whereas the preservation and ecologically 
balanced enhancements via future public and 
private funding for the lands making up the 
212 acres of the Langston Golf Course will 
contribute a positive benefit to the National 
Park System’s Environmental Leadership 
projects program, the Anacostia River Wa-
tershed, the city of Washington, and the en-
tire metropolitan area; 

Whereas Federal funds for enhancements 
to the Langston course have perennially 
been promised but rarely provided, even 
after the designation of Langston Golf 
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