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and Exchange Commission to take 
meaningful action to protect the credi-
bility of our markets. 

As my colleagues know, I believe 
deeply in the importance of our capital 
markets to America’s future economic 
success and the ability of Americans to 
invest for their retirement years. I 
have said many times on this floor that 
democracy and our capital markets are 
the fundamental pillars that make 
America great. I have always main-
tained that if we do not have credible 
markets, our country will be in serious 
trouble. Credible capital markets are 
one of America’s crown jewels and we 
should protect them as such. 

I am deeply concerned about the 
state of our equity markets. Many 
rapid and dramatic developments have 
inextricably changed the way stocks 
are traded in today’s marketplace. The 
markets have become fragmented and 
dominated by high-frequency trading. 

These changes came to a head on 
May 6 when stock prices spiraled out of 
control, ultimately dropping and recov-
ering over 500 points during a dizzying 
20-minute time period. 

It is clear we must rely more than 
ever on our regulators to protect the 
integrity and credibility of our capital 
markets. Without a doubt, the SEC— 
the Securities and Exchange Commis-
sion—along with the Commodity Fu-
tures Trading Commission—CFTC—has 
worked heroically to study the flash 
crash and put circuit breakers in place 
to prevent another event of the mag-
nitude we witnessed on May 6 from oc-
curring, or even more. But that is not 
anywhere—nowhere even close—to 
enough. 

As Chairman Mary Schapiro has re-
peatedly stated, our markets exist to 
perform two principal functions: cap-
ital formation so that companies can 
raise capital and invest, create jobs 
and grow; and attracting and serving 
long-term investors to help facilitate 
that process. The May 6 flash crash re-
vealed structural flaws in our market 
structure that must be addressed— 
must be addressed—in order to ensure 
our markets are performing their best 
and highest purposes. 

There are many questions that re-
main unanswered and many solutions 
that I hope the SEC already has been 
exploring. More and more market par-
ticipants and regulators are sharing 
their own concerns about the overall 
performance of our equity markets. 

Michael Cembalest, the chief invest-
ment officer of J.P. Morgan’s private 
banking division, wrote a commentary 
on July 13. This is J.P. Morgan. Mr. 
Cembalest outlined several areas of 
current market structure, including 
the market’s increasing reliance on 
volume driven by high-frequency trad-
ers, which merit careful review. 

In addition to supporting circuit 
breakers, Mr. Cembalest suggested that 
high-frequency traders should: ‘‘be re-

quired to register as broker-dealers 
. . . [and] act more like the floor spe-
cialists they’re replacing.’’ 

Cembalest also noted that while 
high-frequency volume has ostensibly 
made trading cheaper by narrowing the 
spreads investors often pay to get their 
orders filled, there are other costs asso-
ciated with trading that might be less 
obvious. One such cost, according to 
Cembalest, occurs when high-frequency 
traders ‘‘spray the tape’’ with thou-
sands of quotes to ‘‘ferret out’’ the in-
tentions of large investors, and then 
trade ahead of their order flow. 

A draft report submitted by a British 
member of the European Parliament to 
the Committee on Economic and Mone-
tary Affairs expresses similar concerns. 
The report, which could influence the 
European Union’s ongoing review of 
market structure, states ‘‘limiting sys-
temic risk must be prioritized.’’ Ac-
cordingly, it proposes that all trading 
platforms should ‘‘stress-test their 
technology and surveillance systems.’’ 
It also called for ‘‘an examination of 
the costs and benefits of high fre-
quency trading on markets and its im-
pact upon other market users. . . .’’ Fi-
nally, the report calls for ‘‘the regula-
tion of firms that pursue high fre-
quency trading strategies to ensure 
that they have robust systems and con-
trols with ongoing regulatory reviews 
of the algorithms they use.’’ 

While I stated many of these con-
cerns last August 21 in a letter to Chair 
Schapiro, it has taken almost a year 
later—and in large part due to the May 
6 flash crash—that these ideas have fi-
nally gone mainstream and people are 
talking about it in all the different 
areas of the news media. Although the 
task before us is daunting, as even 
tweaking the market’s structure is rife 
with potential unintended con-
sequences, the SEC must act to protect 
investors and restore market credi-
bility in the coming months. Navi-
gating these issues will be difficult, 
particularly with so many business 
models based, or even dependent, on 
the existing regulatory framework. 

Another challenge comes in the form 
of the recently enacted Dodd-Frank 
Wall Street Reform and Consumer Pro-
tection Act which places a raft of new 
responsibilities, including 95 
rulemakings and 22 studies, on the Se-
curities and Exchange Commission. 
Nevertheless, the SEC must triage its 
responsibilities and work expeditiously 
to adopt much needed reforms in the 
market structure area. There can be no 
back burner when it comes to resolving 
a broken market structure. There can 
be no delay when long-term investors 
are losing confidence. The time for ac-
tion is now. 

The direction the Commission takes 
in its bid to fulfill its mission will say 
much about the type of country in 
which we live. As difficult as it might 
be, regulators must stand apart from 

the industries they regulate, listening 
and understanding industry’s point of 
view, but doing so at arm’s length and 
with a clear conviction that on bal-
ance, our capital markets exist for the 
greater good of all Americans. 

This is a test of whether the Commis-
sion is just a ‘‘regulator by consensus,’’ 
which only moves forward when it 
finds solutions favored by large con-
stituencies on Wall Street, or if it in-
deed exists to serve a broader mission 
and therefore will act decisively to en-
sure the markets perform their two 
primary functions of facilitating cap-
ital formation and serving the inter-
ests of long-term investors. 

A consensus regulator may tinker 
here and there on the margins, adopt 
patches when the markets spring a 
leak, and reach for low-hanging fruit 
when Wall Street itself reaches a con-
sensus about permissible changes. In 
these times, however, the Commission 
must be bold and move forward. The 
American people deserve no less. 

Mr. President, I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from North Dakota. 
f 

UNANIMOUS-CONSENT REQUEST 
H.R. 4994 

Mr. DORGAN. Mr. President, earlier 
today we had some suggestion on the 
floor of the Senate about the Cobell 
case—that is the settlement of the 
Cobell case—the Federal court case 
Cobell, et al. v. Salazar. A negotiation 
ensued late last year with an agree-
ment in December of last year that 
would settle at last—at long, long 
last—a 15-year litigation in Federal 
court dealing with American Indians 
and the mismanagement of their trust 
accounts—literally stealing and 
looting trust accounts over the years 
and, in addition to that, a substantial 
amount of incompetence along the 
way. 

I described today people who have 
had oil wells on their land and who 
have lived in poverty because some-
body else got the money from their oil 
wells. They didn’t get it, despite the 
fact that the government held their 
land in trust and promised to provide 
them their income from that land, 
whether it was from minerals, oil, graz-
ing, agriculture, or another activity. 
For 140 years, American Indians have 
too often been cheated. 

Well, a court case that has existed 
now for 15 years determined that the 
Federal Government had a responsi-
bility and liability. Rather than have 
that court case continue for more 
years in the Federal courts, there was 
a negotiation late last year with Inte-
rior Secretary Ken Salazar and Cobell 
plaintiffs. They reached an agreement 
and the Federal judge gave Congress 30 
days to provide the funding and ap-
prove the settlement. The Congress did 
not do that in 30 days. In fact, the 
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deadline for the settlement has been 
extended now six times during which 
the Congress has not acted. 

We have tried very hard to find ways 
to satisfy everybody here, but appar-
ently that is not capable of being done 
today. I am profoundly disappointed in 
that. I think my colleague from Wyo-
ming wishes he were one of the nego-
tiators. He was not, of course. It was 
the Interior Secretary who and the 
plaintiffs who negotiated. The Congress 
simply is an evaluator of whether it 
wishes to dispense the funding for the 
settlement that was done. I was not a 
negotiator. Nobody in Congress was a 
negotiator. 

The question isn’t, by the way, 
whether Indians were cheated or 
whether they are owed money as a re-
sult of mismanagement and fraud over 
these decades. The Federal court has 
already determined that was the case. 
They found in favor of the plaintiffs, 
and then the case was appealed further 
by the Federal Government. 

The question is whether we have a re-
sponsibility here. We do. The Federal 
court has already found that to be the 
case. The question is whether we will 
meet our responsibility. This negotia-
tion that ensued with Cobell v. Salazar, 
as far as I am concerned, represented a 
sound and reasonable approach, and I 
believe we should fund and approve it 
and move forward. 

The unanimous-consent request that 
I am going to offer includes Cobell v. 
Salazar and the authorized settlement 
in that case, as well as the approval 
and funding for the final settlement of 
claims from the Black farmers dis-
crimination litigation that has been 
discussed at some length on the floor 
as well. 

Mr. President, having said that, I ask 
unanimous consent that the Finance 
Committee be discharged from further 
consideration of H.R. 4994, and that the 
Senate proceed to its consideration; 
that the substitute amendment at the 
desk, which authorizes the settlement 
of Cobell, et al., v. Ken Salazar, et al., 
and to provide an appropriation for 
final settlement claims from In re 
Black Farmers Discrimination Litiga-
tion, be considered and agreed to, the 
bill, as amended, be read a third time, 
passed, and the motion to reconsider be 
laid upon the table, all without inter-
vening action or debate. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. BARRASSO. Mr. President, re-
serving the right to object, I do support 
the Cobell lawsuit. I have great admi-
ration for my colleague from North Da-
kota and the considerable work he has 
done as chairman of the committee. He 
has worked very effectively and pas-
sionately and he also worked with Sec-
retary Salazar to get to a point where 
we can move forward. We are not quite 
there yet in terms of the policy or the 
payment issue. We are not quite there, 

but I will offer the following alter-
native to the proposal the chairman 
has presented to the Senate. It is along 
the lines of things I have been dis-
cussing with Secretary Salazar and the 
administration. 

I ask unanimous consent that the 
Senate proceed to the immediate con-
sideration of S. 3754, which was intro-
duced earlier today; that the bill be 
read the third time and passed, the mo-
tion to reconsider be laid upon the 
table, and that any statements relating 
to the bill be printed in the RECORD. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. DORGAN. I object. 
The PRESIDING OFFICER. Objec-

tion is heard. 
Is there objection to the original re-

quest? 
Mr. BARRASSO. I object. 
The PRESIDING OFFICER. Objec-

tion is heard. 
Mr. DORGAN. Mr. President, let me 

say again how extraordinarily dis-
appointed I am. I have in my hand the 
proposal Senator BARRASSO offered to 
the Secretary of the Interior. 

By the way, I don’t accuse anybody 
of bad faith. The Senator from Wyo-
ming is a friend of mine. I am enor-
mously disappointed with him at this 
point. He has a right to be disappointed 
with me, if he wishes. Let me just say 
this. This negotiation ensued last No-
vember and December, resulting in a 
settlement. None of us here were part 
of that settlement—excuse me, we 
weren’t a part of the negotiation that 
reached the settlement. That is not the 
role of the Senate, to be involved in a 
100-person negotiation. 

The lawsuit was a suit brought by 
plaintiffs against the Secretary of the 
Interior. The negotiations were nego-
tiations with the Secretary of the Inte-
rior, who was the defendant in that 
suit. That is appropriate and the way it 
should be. 

If we don’t like what that negotia-
tions developed and don’t support the 
settlement and believe we can do bet-
ter, then we should object. But then we 
don’t get this done. That has happened 
six times this year. Over and over and 
over again, we have failed to act on 
this matter. 

My colleague has five things he 
wants that are different than the set-
tlement. Maybe they are better, I don’t 
know. I don’t have the foggiest idea. I 
said to him a while ago that I wish he 
would take yes for an answer because 
the response to his requests of the Inte-
rior Secretary was a letter from the 
Secretary saying he agreed with him 
and would do them. But my colleague 
wants them in legislative language. 
That changes the settlement and the 
negotiation. 

It is 7:30 on a Thursday night in Au-
gust, months and months and months 
after the settlement was sent to the 
Congress by a Federal judge, saying do 

this in 30 days. I just say it is very hard 
to get things done. Next, it will be 
somebody else who has four provisions 
or five provisions or who can write the 
settlement better or think it through 
more clearly. I don’t know. I do know 
this. The people who have been cheat-
ed—and there are a lot of them and 
many of whom have died waiting for 
this settlement—are not going to get 
any benefits from this settlement until 
this Congress decides whether it is 
going to pass legislation dealing with 
the settlement. 

It may be that any Member of the 
Congress can do a better job and write 
better provisions, except that we 
weren’t the negotiators because we 
were not the defendants in the lawsuit. 
We have every right to say no, if that 
is the point. We have said no since last 
December. If that is the point, I sup-
pose more plaintiffs will die. They will 
wait years and probably go back to 
Federal court. Maybe we can go an-
other 10 years in Federal court, having 
lawyers earning money and Indians liv-
ing on lands with oil wells 100 yards 
from their house and they get checks 
of 5 cents or 8 cents or maybe $3 as rev-
enue from the wells. That is what has 
been happening for the last 130 years. 

I understand why there is frustra-
tion. If I sound frustrated, think of the 
people I describe who have been cheat-
ed and have lived in poverty most of 
their lives because they have not had 
the opportunity to get income from the 
lands they owned. I don’t understand 
it. I guess people see competing UCs, 
and wonder what is the result of what 
are called in the Senate competing 
UCs? Does anybody go home feeling 
good? Not me. We are either going to 
do this or not. If we don’t like this set-
tlement, let’s not do it. I happen to 
like it; let’s do it. My colleague, per-
haps, wants to respond. 

I will yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Wyoming. 
Mr. BARRASSO. Mr. President, 

again, I have a great deal of respect for 
my colleague from North Dakota. He is 
compassionate and makes a compelling 
argument. We do need to settle the 
Cobell lawsuit. I ask the leaders to, 
over the next couple weeks, come to-
gether and allow for a very limited de-
bate, possibly a few amendments on 
the floor, and then an up-or-down vote. 

That is the sort of thing we need to 
do—in the light of day—with the Mem-
bers of the Senate, not something that 
continues to be brought forth with the 
goal of getting a unanimous-consent 
agreement. We are not there. 

I think the ideas I have brought for-
ward are good. They come forward be-
cause those are the ideas I have had 
brought to me through various tribes 
from around the country who have con-
cerns about the settlement. There have 
been large meetings of different tribes 
who have come out in support of these 
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ideas that they have brought to me. I 
think it is very reasonable for the Sen-
ate, if we can arrange for a limited 
time for debate on the specifics and not 
be asked in a unanimous consent on 
the last evening before Members of this 
body have scattered home to their 
States, when they are no longer here. 
They have been told they are not going 
to vote again until the middle of Sep-
tember. 

I think it is reasonable to ask the 
Senate to have a discussion on this and 
then a vote. If the Senate, in its wis-
dom, decides that is what they want 
and they want to pass this as written, 
then the will of the Senate has been 
worked. That is why I raise these con-
cerns tonight. 

With great admiration for the chair-
man, who has worked so well, in a bi-
partisan way on our committee, we 
have worked together on legislation on 
Indian affairs. He is chairman and I am 
vice chairman. I can understand his 
concerns and wanting to get this set-
tled. I do too. I feel obligated to bring 
forth the concerns I have heard from 
across this country and bring them 
here. 

That is the reason I object to the set-
tlement tonight, and I would love to 
have our leaders work together to 
bring this forward to the floor for dis-
cussion, debate, and then an up-or- 
down vote. 

I yield the floor. 
Mr. DORGAN. Mr. President, let me 

describe the difficulty with the proce-
dure my colleague described. We can’t 
just bring something up for a vote, be-
cause if somebody here doesn’t like it, 
they object. Then you have to file a 
cloture motion, and it takes 48 hours 
to get a cloture vote. Then you have 30 
hours postcloture. That is what we run 
into. I agree with that; let’s put the 
best idea up and have a vote on it. If 
you don’t like the settlement and de-
cide that somehow these plaintiffs are 
not worthy, despite the fact they have 
been bilked for 130 years, then vote no. 
But we can’t even get a vote. 

At any rate, I will wait and see if 
there is a better idea that will get 
votes in the Senate or are we going to 
continue every 30 days or so to say to 
this Federal judge that we understand 
a settlement was negotiated and 
reached on behalf of the United States 
of America, but we don’t intend to vote 
for it? 

I have another bill at the desk. Be-
fore I ask unanimous consent, I will de-
scribe it. In the piece of legislation we 
passed today, dealing with FMAP, and 
funding for teachers, and so on, there 
was a provision that was first described 
as a pay-for but actually scored as 
zero, which meant it was a pay-for that 
had zero impact. It does have an im-
pact on American Indians, and I want-
ed to describe it briefly. 

When the Economic Recovery Act 
was passed, we proposed that at least a 

small amount of money go to Indian 
reservations around this country be-
cause they had the highest rates of un-
employment. So there was put in place 
a piece of legislation that provided an 
Indian guaranteed loan program ac-
count. There was $6.8 million remain-
ing in that account that would support 
a substantial number of projects 
around the country—somewhere in the 
neighborhood of $80 million—that 
would put a lot of people to work—in-
vesting in new infrastructure and 
projects. That legislation—the so- 
called pay-for that is scored as zero in 
the bill passed today—in my judgment, 
we need to rescind that action because 
it had no impact on the legislation the 
Senate passed. But it will have a sub-
stantial impact on loan guarantees for 
these Indian reservations, most of 
which have the highest rates of unem-
ployment in the country. 

I have spoken to a good many people 
about the need to do this. Again, I have 
been on the phone to the Congressional 
Budget Office. They say that a zero 
score—as I introduced it today, it will 
not score. Therefore, I believe it is very 
important to do. 

I ask unanimous consent that the 
Senate proceed to the immediate con-
sideration of S. 3761, which is at the 
desk; that the bill be read the third 
time and passed; that the motion to re-
consider be laid upon the table; and 
that any statements related to the bill 
be printed in the RECORD, as if read. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. BARRASSO. Mr. President, re-
serving the right to object, this is 
something my colleagues have not had 
a chance to review. As a result, and not 
knowing the specific details and with 
colleagues now traveling back to their 
home States, on behalf of them, I do 
object. 

The PRESIDING OFFICER. Objec-
tion is heard. 

Mr. DORGAN. Mr. President, I under-
stand my colleague from Wyoming sug-
gests there are some here who may not 
be acquainted with this legislation. I 
have spoken to both Republicans and 
Democrats today, during the course of 
the proceedings, because I think it is 
very important. I think this is some-
thing we need to fix as well. I under-
stand my colleague from Wyoming is 
objecting on behalf of others. 

Let me make one other point on this. 
I have spent a fair amount of time 
talking to Senator KYL about this. He 
is on an airplane at the moment. He 
was not able to hear from the Congres-
sional Budget Office before he left 
town. I do hope, even though there is 
an objection now—and to be fair to my 
colleague, he is objecting on behalf of 
other Senators with respect to this— 
that we can find a way to repair this 
because I think it is very important 
that we do so. 

Mr. President, I ask unanimous con-
sent to have printed in the RECORD a 

letter dated August 5, 2010 from the 
CBO. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

U.S. CONGRESS, 
CONGRESSIONAL BUDGET OFFICE, 

Washington, DC, August 5, 2010. 
Hon. BYRON L. DORGAN, 
Chairman, Committee on Indian Affairs, U.S. 

Senate, Washington, DC. 
DEAR MR. CHAIRMAN: As you requested, 

CBO has reviewed a draft bill to ensure that 
amounts appropriated to the Bureau of In-
dian Affairs under the American Recovery 
and Reinvestment Act of 2009 remain avail-
able until September 30, 2010. The draft bill 
would repeal a provision in H.R. 1586, the 
FAA Air Transportation Modernization and 
Safety Improvement Act, as passed by the 
Senate on August 5, 2010, that would rescind 
certain unobligated balances from the Indian 
Guaranteed Loan Program Account. 

CBO estimates that for the purpose of 
budget enforcement procedures in the Sen-
ate, passage of the draft bill would be consid-
ered to have no budgetary effect, because it 
would be amending legislation that had not 
yet cleared the Congress. 

We also estimate that if the draft bill is 
passed by the Senate, passage of both bills 
by the House would lead to about $3 million 
more in direct spending than passage of just 
H.R. 1586 because the rescission in H.R. 1586 
would be repealed. For the purpose of budget 
enforcement procedures in the House, that $3 
million would affect the cost of whichever 
bill cleared the House later. 

That $3 million cost would not count for 
the purpose of statutory pay-as-you-go pro-
cedures, because the funds affected were des-
ignated as an emergency requirement when 
originally appropriated. 

I hope this information is helpful to you. If 
you wish further details on this estimate, we 
would be pleased to provide them. The CBO 
staff contact is Jeff LaFave who may be 
reached at 226–2860. 

Sincerely, 
DOUGLAS W. ELMENDORF, 

Director. 

Mr. DORGAN. With that, I yield the 
floor. 

f 

TRIBUTE TO HERCULEZ GOMEZ 

Mr. REID. Mr. President, today I 
come to the Senate floor to congratu-
late Herculez Gomez, a dedicated and 
disciplined soccer player from Las 
Vegas, who was one of 23 men to rep-
resent the country during the 2010 
FIFA World Cup in South Africa as 
part of the U.S. Men’s National Team. 
Herculez, who currently plays in Mexi-
co’s Professional First Division for 
Pachuca F.C., made the final cut after 
being selected from the 30-man provi-
sional World Cup U.S. roster. 

As the oldest of five children, 
Herculez was born in Los Angeles to 
Mexican-American parents and later 
moved to Las Vegas where he was 
raised. While attending Las Vegas High 
School, he joined the high school’s soc-
cer league, where he cultivated a pas-
sion that would launch his career in 
the MLS league, and later earn him an 
unexpected, but well-deserved slot to 
represent his home State of Nevada 
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