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What we are seeing in Afghanistan is 

reminiscent of Iraq, although in Iraq 
the waste and shoddy results were on a 
far larger scale. The Pentagon was 
asked to be a relief and reconstruction 
agency that it was never meant to be. 
The empty buildings, electricity black-
outs and unfinished projects are part of 
the costly legacy of that debacle. 

But the increasing tendency in Af-
ghanistan to measure progress by the 
rate at which money is spent is unwise. 
We have urged USAID to go slower, to 
focus on smaller, manageable, sustain-
able projects that are chosen with 
input from local communities. Local 
people, and local governments or na-
tional government ministries with a 
record of transparency, accountability 
and good performance, should be in-
volved at all stages, from design to im-
plementation to oversight. It may take 
longer, the projects may not be as 
grandiose, but the long term results 
are likely to be better. 

In response, we are told USAID needs 
more money to support the civilian 
surge and implement bigger projects 
quickly as part of the ‘‘clear, hold, 
build’’ strategy. I understand the pres-
sure USAID is under, from the Pen-
tagon, the White House, and the State 
Department, to spend more money 
faster. I suspect if it were up to USAID 
alone it would spend less and get better 
results. And I am concerned that at the 
same time USAID is being told to 
spend more, it is treated as a second- 
class agency that sometimes has to 
fight just to be included in the discus-
sions about the very strategy it is told 
to implement. 

But I have seen, as the Christian 
Science Monitor describes, the dis-
appointing results of the big-spending, 
rushed approach. Costly new roads that 
are already deteriorating, poorly built 
irrigation canals that have collapsed 
from landslides, hydro-electric projects 
that don’t produce electricity. United 
States officials in Kabul who have been 
in the country only a few months and 
will be gone after a year, trying to di-
rect what happens on the ground hun-
dreds of miles away. Perhaps the worst 
of it is that many Afghans have be-
come angry and distrustful of the 
United States because they know these 
projects were expensive and mis-
managed, and promises were not kept. 
Just as bad is when USAID contractors 
issue self-serving reports—describing 
projects which cost too much and pro-
duced too little—as success stories. 

Of course, spending billions of dollars 
does produce successes. Hundreds of 
thousands of Afghan girls are in school 
thanks to the United States. That 
alone is a major achievement. Agricul-
tural productivity is increasing, 
thanks to USAID programs, although 
opium poppy cultivation is also flour-
ishing. Another success is the money 
we provide to the National Solidarity 
Program, which works from the bot-

tom up, with better oversight and less 
waste than the big contracts. It is sup-
porting economic development 
projects, often costing only a few tens 
of thousands of dollars, in thousands of 
Afghan towns and villages. 

But these successes should not ob-
scure the fact that planning, imple-
mentation, and oversight of programs 
need to be better, both for American 
taxpayers and for the Afghan people. 

At a time when we face large budget 
deficits and money is scarce, I doubt 
the wisdom of spending billions of dol-
lars this way. That is one reason the 
Department of State and Foreign Oper-
ations Subcommittee has rec-
ommended $1.3 billion less than the 
President requested for aid for Afghan-
istan for fiscal year 2011. Some argue 
that we should have cut even more. 

We want to help the people of Af-
ghanistan. They have suffered, and 
continue to suffer, every imaginable 
hardship. Combating poverty, empow-
ering women whose political participa-
tion is essential to the future of that 
country, building more effective public 
institutions, and strengthening the 
rule of law in Afghanistan are in the 
long term interests of the United 
States. We know that in a country torn 
by conflict and where corruption is 
rampant, some projects will fail no 
matter how well designed they are. We 
understand that there is an unavoid-
able element of risk. But spending 
money fast is not the same as taking 
risks to help people. 

I urge the administration to review 
its current assumptions, look critically 
at the results so far, take the time to 
understand the lessons learned, and re-
evaluate the amount of aid that Af-
ghanistan can effectively absorb so 
progress is measured not by the rate at 
which money is spent, but by tangible 
improvements in the lives of the Af-
ghan people. 

f 

10TH ANNIVERSARY OF BONE 
BUILDERS 

Mr. LEAHY. Mr. President, next 
month, RSVP programs in Vermont’s 
Rutland and Addison Counties will be 
celebrating the 10th anniversary of 
Bone Builders, a free exercise program 
that helps Vermonters combat and pre-
vent osteoporosis. I congratulate all 
the participants and volunteers who 
have contributed to the success of Bone 
Builders and for reaching this mile-
stone. 

As we mark the 6-month milepost of 
the Affordable Health Care Act and the 
implementation of more and more of 
its benefits for Americans and their 
families, we all are increasingly at-
tuned to the advantages of ending the 
corrosive health cost spiral, and the 
roles to be played by individual and or-
ganized preventive efforts like Bone 
Builders. 

Bone Builders uses RSVP volunteers 
to lead weight training and balance ex-

ercise classes aimed at preventing frac-
tures caused by osteoporosis. Classes 
help participants increase their mus-
cular strength, balance, and overall 
bone density. Countless studies have 
shown that women who participate in 
exercise programs like Bone Builders 
can gain bone density while nonpartici-
pants will continue to lose bone den-
sity. 

One particular story shared with me 
captures how important this program 
is to help keep Vermonters healthy. A 
few years ago during a particularly 
rough winter, a Bone Builders partici-
pant was walking to her bird feeder and 
fell, injuring herself. Yards away from 
her house and her phone, she found the 
strength to drag herself back to her 
house. Later she told an RSVP volun-
teer that she would not have been able 
to get inside to call for help if she had 
not participated in Bone Builders. 

Medical experts estimate that there 
are 1.5 million fractures per year in the 
United States due to osteoporosis, 
costing nearly $20 million in health 
care services and treatments. Doctors 
in Vermont, understanding how impor-
tant strength training programs are for 
seniors in order to prevent 
osteoporosis, have started to refer pa-
tients to local classes and hand out 
Bone Builders brochures. Since the pro-
gram has been so successful and pop-
ular in Vermont, there are now more 
than 100 classes offered across our 
State. 

The program has helped countless 
Vermonters not only improve their 
health but make connections in their 
communities. Some participants have 
recently lost spouses or have had 
health difficulties that may isolate 
them within their neighborhood and 
communities. The camaraderie and 
friendship that participants in Bone 
Builders find through classes often 
leads them to socialize outside of the 
program. In fact, the program has been 
so successful in Vermont that the Bone 
Builders model has been replicated in 
several other States, including Cali-
fornia, Maine, Florida and Minnesota. 

I am proud of the Vermonters who 
have taken the initiative and chal-
lenged themselves in these classes, and 
for the work of the volunteers who 
spend their time inspiring others to 
improve their health. I look forward to 
celebrating the work of RSVP Bone 
Builders and many other such anniver-
saries in the years ahead. 

f 

JUDICIAL NOMINATIONS 

Mr. LEAHY. Mr. President, recently 
I spoke to the Senate on the occasion 
of the consideration of the nomination 
of Jane Branstetter Stranch of Ten-
nessee to the Sixth Circuit. It was 
nearly 10 months after her nomination 
was favorably reported by the Senate 
Judiciary Committee that Senate Re-
publicans finally consented to a time 
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agreement and vote, despite the sup-
port of the senior Senator from Ten-
nessee, a member of the Republican 
leadership. Nevertheless, I said then 
that if consideration of the Stranch 
nomination, after months of needless 
delay, represented a bipartisan willing-
ness to return to the Senate’s tradition 
of offering advice and consent without 
extensive delays, I welcomed it. I urged 
the Senate to consider the other 16 ju-
dicial nominations then on the Senate 
Executive Calendar favorably reported 
by the Judiciary Committee without 
further delay. 

Regrettably, since Judge Stranch 
was approved by a bipartisan majority 
on September 13, the Senate has not 
considered a single additional judicial 
nomination, although some were re-
ported as long ago as January. Indeed, 
during the rest of this work period the 
list of judicial nominations stalled on 
the calendar has grown to 23, including 
16 that were reported by the committee 
unanimously. Meanwhile judicial va-
cancies around the country continue to 
rise and now number 104. These include 
48 vacancies that the Judicial Con-
ference has designated as judicial 
emergencies. 

The Senate is well behind the pace 
set by a Democratic majority in the 
Senate considering President Bush’s 
nominations during his first 2 years in 
office. Republicans have allowed the 
Senate to consider and confirm only 41 
of President Obama’s circuit and dis-
trict court nominations over the last 2 
years. In stark contrast, by this date in 
President Bush’s second year in office, 
the Senate with a Democratic majority 
had confirmed 78 of his Federal circuit 
and district court nominations. That 
number reached 100 by the end of 2002, 
all considered and confirmed during 
the 17 months I chaired the Senate Ju-
diciary Committee. 

During those 17 months, I scheduled 
26 hearings for the judicial nominees of 
a Republican President and the Judici-
ary Committee worked diligently to 
consider them. During the 2 years of 
the Obama administration, I have tried 
to maintain that same approach, and 
the committee has held 25 hearings for 
President Obama’s Federal circuit and 
district court nominees. I have not al-
tered my approach and neither have 
the Senate Democrats. 

One thing that has changed is that 
we have been able to hold hearings for 
nominees more regularly because we 
now receive the paperwork on the 
nominations, the nominee’s completed 
questionnaire, the confidential back-
ground investigation and the America 
Bar Association, ABA, peer review al-
most immediately after a nomination 
is made, allowing us to proceed. During 
2001 and 2002, President Bush aban-
doned the procedure that President Ei-
senhower had adopted and that had 
been used by President George H.W. 
Bush, President Reagan and all Presi-

dents for more than 50 years. Instead, 
President George W. Bush delayed the 
start of the ABA peer review process 
until after the nomination was sent to 
the Senate. That added weeks and 
months to the timeline in which hear-
ings were able to be scheduled on nomi-
nations. 

When I became chairman of the Judi-
ciary Committee midway through 
President Bush’s first tumultuous year 
in office, I worked very hard to make 
sure Senate Democrats did not perpet-
uate the ‘‘judge wars’’ as tit-for-tat. 
Despite that fact that Senate Repub-
licans pocket filibustered more than 60 
of President Clinton’s judicial nomina-
tions and refused to proceed on them 
while judicial vacancies skyrocketed 
during the Clinton administration to 
more than 110, in 2001 and 2002, during 
the 17 months I chaired the committee 
during President Bush’s first 2 years in 
office, the Senate proceeded to confirm 
100 of his judicial nominees. 

By refusing to proceed on President 
Clinton’s nominations while judicial 
vacancies skyrocketed during the 6 
years they controlled the pace of nomi-
nations, Senate Republicans allowed 
vacancies to rise to more than 110 by 
the end of the Clinton administration. 
As a result of their strategy, Federal 
circuit court vacancies doubled. When 
Democrats regained the Senate major-
ity halfway into President Bush’s first 
year in office, we turned away from 
these bad practices. As a result, overall 
judicial vacancies were reduced during 
the Bush years from more than 10 per-
cent to less than four percent. During 
the Bush years, the Federal court va-
cancies were reduced from 110 to 34 and 
Federal circuit court vacancies were 
reduced from a high of 32 down to sin-
gle digits. 

This progress has not continued with 
a Democratic President back in office. 
Instead, Senate Republicans have re-
turned to the strategy they used during 
the Clinton administration of blocking 
the nominations of a Democratic Presi-
dent, again leading to skyrocketing va-
cancies. Last year the Senate con-
firmed only 12 Federal circuit and dis-
trict court judges, the lowest total in 
50 years. This year we have yet to con-
firm 30 Federal circuit and district 
judges. We are not even keeping up 
with retirements and attrition. As a re-
sult, judicial vacancies are, again, over 
100 and, again, more than 10 percent. 

This trend should alarm the Amer-
ican people who expect justice from the 
Federal courts. I will ask consent to 
have printed in the RECORD at the con-
clusion of my statement a recent col-
umn by Attorney General Eric Holder 
about the cost to the American system 
of justice. He writes: 

The federal judicial system that has been a 
rightful source of pride for the United 
States—the system on which we all depend 
for a prompt and fair hearing of our cases 
when we need to call on the law—is stressed 
to the breaking point. 

Last year, 259,000 civil cases and 75,000 
criminal cases were filed in the federal 
courts, enough to tax the abilities of the ju-
diciary even when it is fully staffed. But 
today there are 103 judicial vacancies—near-
ly one in eight seats on the bench. Men and 
women who need their day in court must 
stand in longer and longer lines. 

I will also ask consent to have print-
ed in the RECORD at the conclusion of 
my statement a recent article that ap-
peared on Slate by Dahlia Lithwick 
and Professor Carl Tobias, pointing out 
that thousands of hard-working Ameri-
cans seeking justice in our courts bear 
the cost of justice delayed and denied 
as a result of vacant courtrooms and 
overburdened judges. Many senior and 
retired judges continue to try to carry 
the workload, but we fall farther be-
hind. They write: 

It stands to reason that if you can’t get 
into a courtroom, if the docket is too packed 
for your case to be heard promptly, or if the 
judge lacks sufficient time to address the 
issues raised, justice suffers. This will di-
rectly affect thousands of ordinary Ameri-
cans plaintiffs and defendants whose liberty, 
safety, or job may be at stake and for whom 
justice may arrive too late, if at all. In some 
jurisdictions, civil litigants may well wait 
two to three years before going to trial. In 
jurisdictions with the most vacancies, it will 
often take far longer for published opinions 
to be issued, or courts will come to rely on 
more unpublished opinions. More worrisome 
still, because the Speedy Trial Act requires 
that courts give precedence to criminal 
cases, some backlogged courts have had to 
stop hearing civil cases altogether. 

Earlier this month, I spoke to the 
Senate about the serious warning 
issued by Justice Anthony Kennedy at 
the Ninth Circuit Conference about 
skyrocketing judicial vacancies in 
California and throughout the country. 
He said, ‘‘It’s important for the public 
to understand that the excellence of 
the federal judiciary is at risk.’’ He 
noted that ‘‘if judicial excellence is 
cast upon a sea of congressional indif-
ference, the rule of law is imperiled.’’ A 
recent editorial in the Los Angeles 
Times focuses on the acute problems in 
the Ninth Circuit and urges the Senate 
to act on three nominations to fill va-
cancies in Federal courts in California. 

President Obama has not made nomi-
nations opposed by home State Sen-
ators but has, instead, reached out and 
worked with home State Senators from 
both parties. Likewise, I have re-
spected the minority. We have tried to 
develop and improve the cooperation 
between parties and branches. It is dis-
appointing to see others take the oppo-
site approach. We could help to address 
this vacancies crisis just by acting on 
the judicial nominations ready for ac-
tion but which remain stalled on the 
Executive Calendar. 

I have worked closely with the rank-
ing Republicans on the Judiciary Com-
mittee while serving as its chairman. I 
have enjoyed my relationship with the 
current Ranking Republican, and I 
have often thanked Senator SESSIONS 
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for his cooperation in working with me 
to hold hearings and consider nomina-
tions in committee. I was disappointed 
by his statement to the Senate last 
week, however. He is entitled to his 
own perspective on these matters, of 
course. I feel very strongly that Demo-
crats in the Senate treated President 
Bush’s judicial nominations better and 
more fairly than Republicans had those 
of President Clinton, and certainly bet-
ter than President Obama’s nominees 
are currently being treated. The com-
parison of vacancy rates and the num-
ber of judges confirmed in President 
Bush’s first 2 years with a Democratic 
majority—100, including 17 circuit 
court nominations—bear that out. I 
also believe that there was a clear dif-
ference in the smaller number of judi-
cial nominees opposed by Democratic 
Senators and the open manner in which 
Democrats made clear the basis of 
their opposition in contrast to the se-
cret holds and across the board nature 
of the Republican opposition. Another 
indisputable fact is the judicial va-
cancy crisis during the Clinton admin-
istration that has been recreated since 
President Obama was elected. By con-
trast, during the Bush administration 
Senate Democrats worked to reduce 
vacancies and the result was that we 
did so dramatically. 

Indeed, much of Senator SESSIONS’ 
statement last Wednesday reads like 
an attempted justification for some 
sort of payback. He does concede that 
we proceeded promptly to confirm 
President Bush’s district court nomi-
nations, but unfortunately attributes a 
sinister cast even to those actions. 
Sometimes the statement does not 
merely attribute the wrong motive or 
mischaracterize what happened, but is 
a misstatement of the facts. For exam-
ple, the Senator suggested that the 
Senate confirmed only 6 of President 
Bush’s 25 circuit court nominees. In 
fact, we worked hard to confirm 17 cir-
cuit court nominees in the 17 months 
that I chaired the committee during 
2001 and 2002. 

By contrast, only 11 of President 
Obama’s circuit court nominees have 
been confirmed these 2 years—this, de-
spite the fact that 17 have, so far, been 
reported by the Judiciary Committee. 
Five of the six circuit court nomina-
tions stalled and still being prevented 
from being considered were reported 
unanimously, one as long ago as Janu-
ary. This is another good illustration 
of the difference in how Republican and 
Democratic Senators have treated judi-
cial nominations by the President of 
the other party. 

Democratic Senators did not stall 
such consensus nominations for spite 
or payback. And when we opposed 
nominations we said why. Unlike 
President Bush, President Obama has 
not made a series of judicial nominees 
designed to pack the courts with 
ideologues. Instead, he has worked 

with home State Senators and selected 
highly qualified, predominately mod-
erate nominees. 

Nor have we sought to force through 
nominations by ignoring the rules and 
traditions of the Senate or the com-
mittee, as Republicans did. Those prac-
tices are detailed in my contempora-
neous statements at the time but ig-
nored in the statement made last 
Wednesday. For example, when I be-
came chairman in 2001, I made home 
State Senators’ ‘‘blue slips’’ public for 
the first time, preventing Senators 
from anonymously blocking committee 
action on judicial nominees. That was 
a bad practice that led to the pocket 
filibusters of more than 60 of President 
Clinton’s judicial nominees. Also ig-
nored in last Wednesday’s statement 
was the history of earlier filibusters, 
such as that of the Supreme Court 
nomination of Abe Fortas to be the 
Chief Justice and of President Clin-
ton’s nominations to the Ninth Circuit. 

The statement was in many regards 
ahistorical or anti-historical. In com-
plaining about a handful of Fourth Cir-
cuit nominees in the last 2 years of 
President Bush’s administration, the 
statement ignored the fact that we had 
broken the logjam caused by 8 years of 
Republican obstruction of President 
Clinton’s nominations to that circuit 
and that the examples cited were after 
vacancies had been reduced and in light 
of opposition from home State Sen-
ators to some of the nominees. Indeed, 
we might have made even more 
progress had President Bush not pro-
ceeded for years to make several ex-
treme nominations. The statement also 
seems unaware of the work we did to 
resolve the impasse in the Sixth Cir-
cuit, resulting in every single vacancy 
in the circuit being filled by President 
Bush. 

Regrettably, the Senate this year is 
not being allowed to consider the con-
sensus, mainstream judicial nominees 
favorably reported from the Judiciary 
Committee. It has taken nearly five 
times as long to consider President 
Obama’s judicial nominations as it did 
to consider President Bush’s during his 
first 2 years in office. During the first 
2 years of the Bush administration, the 
100 judges confirmed were considered 
by the Senate an average of 25 days 
from being reported by the Judiciary 
Committee. The average time for con-
firmed circuit court nominees was 26 
days. By contrast, the average time for 
the 41 Federal circuit and district and 
circuit court judges confirmed since 
President Obama took office is 90 days 
and the average time for circuit nomi-
nees is 148 days—and that disparity is 
increasing. 

Senate Republicans have refused to 
allow prompt consideration even to 
those consensus nominations that are 
reported unanimously and without op-
position by the Judiciary Committee. 
There is no good reason to hold up con-

sideration for weeks and months of 
nominees reported without opposition 
from the Judiciary Committee. I have 
been urging since last year that these 
consensus nominees be considered 
promptly and confirmed. 

In 2001 and 2002, the first 2 years of 
the Bush administration, the Senate 
with a Democratic majority confirmed 
100 judicial nominees. We obviously 
will not reach that level or reduce judi-
cial vacancies as effectively as we did 
in those 2 years. What we can do is con-
sider the 23 judicial nominations al-
ready on the calendar. That could 
bring us to 64 Federal circuit and dis-
trict court confirmations. If we also 
completed action on the 11 additional 
judicial nominees who participated in 
September hearings, that could bring 
us to a respectable total of 75 circuit 
and district court confirmations. That 
would be in the range of judicial con-
firmations during President Reagan’s 
first 2 years (88) and President George 
H.W. Bush’s, 72, but pale in comparison 
to the 100 confirmed in the first 2 years 
of the George W. Bush administration 
or those confirmed during President 
Clinton’s first 2 years, 126. 

Mr. President, I ask unanimous con-
sent to have printed in the RECORD 
those materials to which I referred. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

[From The Washington Post, Sep. 28, 2010] 
NOW VACANT: A CONFIRMATION CRISIS IN OUR 

COURTS 
(By Eric H. Holder, Jr.) 

More than a year ago, President Obama 
nominated Jane Stranch, a respected Nash-
ville labor lawyer, to a seat on the U.S. 
Court of Appeals for the 6th Circuit. That va-
cancy had been declared a ‘‘judicial emer-
gency’’ because the Sixth Circuit does not 
have enough judges to promptly or effec-
tively handle the court’s caseload, leading to 
serious delays in the administration of jus-
tice to people in Tennessee and other parts 
of the 6th Circuit. Yet despite the fact that 
Judge Stranch enjoyed the support of both of 
her Republican home-state senators and bi-
partisan support in the Senate Judiciary 
Committee, she was forced to wait almost 
300 days for an up-or-down vote by the full 
Senate. When she finally received that vote 
earlier this month, she was confirmed over-
whelmingly. 

Unfortunately, her story is all too typical. 
Nominee after nominee has languished in the 
Senate for many months, only to be con-
firmed by wide bipartisan margins when they 
finally do receive a vote. As Congress fin-
ishes its last week in session before the No-
vember elections, our judicial system des-
perately needs the Senate to act. 

Today, 23 judicial nominees—honest and 
qualified men and women eager to serve the 
cause of justice—are enduring long delays 
while awaiting up-or-down votes, even 
though 16 of them received unanimous bipar-
tisan approval in the Judiciary Committee. 
The confirmation process is so twisted in 
knots that we are losing ground—there are 
more vacancies today than when President 
Obama took office. The men and women 
whose confirmations have been delayed have 
received high marks from the nonpartisan 
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American Bar Association, have the support 
of their home-state senators (including Re-
publicans), and have received little or no op-
position in committee. These outstanding 
lawyers and jurists deserve better, as do liti-
gants who bring cases to increasingly under-
staffed courts. 

In the Eastern District of California, in 
Sacramento, there are 1,097 cases filed per 
judge annually. Six months ago, the presi-
dent nominated California Judge Kimberly 
Mueller to help relieve that workload. Judge 
Mueller is a distinguished jurist with seven 
years’ experience as a magistrate judge, a 
unanimous rating of well qualified from the 
American Bar Association and the unani-
mous backing of the Senate Judiciary Com-
mittee. Yet she has still not been confirmed. 

For the 4th Circuit, the president nomi-
nated Albert Diaz, an experienced state 
court judge and former Marine and officer in 
the Navy’s Judge Advocate General Corps, to 
a seat on the U.S. Court of Appeals that has 
been vacant for more than three years. He 
was approved unanimously by the Senate Ju-
diciary Committee in January and is strong-
ly backed by both of North Carolina’s sen-
ators. Yet Judge Diaz has waited 242 days for 
a vote by the full Senate. 

In the rotunda outside my Justice Depart-
ment office, it is inscribed that ‘‘The United 
States wins its point whenever justice is 
done its citizens in the courts.’’ As attorney 
general, I have the privilege of leading a 
strong department in which public servants 
seek justice every day. But the quotation 
that has greeted attorneys general for the 
past 70 years serves as a reminder that jus-
tice depends on effective courts. The federal 
judicial system that has been a rightful 
source of pride for the United States—the 
system on which we all depend for a prompt 
and fair hearing of our cases when we need to 
call on the law—is stressed to the breaking 
point. 

Last year, 259,000 civil cases and 75,000 
criminal cases were filed in the federal 
courts, enough to tax the abilities of the ju-
diciary even when it is fully staffed. But 
today there are 103 judicial vacancies—near-
ly one in eight seats on the bench. Men and 
women who need their day in court must 
stand in longer and longer lines. 

The problem is about to get worse. Because 
of projected retirements and other demo-
graphic changes, the number of annual new 
vacancies in the next decade will be 33 per-
cent greater than in the past three decades. 
If the historic pace of Senate confirmations 
continues, one third of the federal judiciary 
will be vacant by 2020. If we stay on the pace 
that the Senate has set in the past two 
years—the slowest pace of confirmations in 
history—fully half the federal judiciary will 
be vacant by 2020. 

As Justice Anthony Kennedy recently 
noted, the ‘‘rule of law is imperiled’’ if these 
important judicial vacancies remain un-
filled. In 2005, Senate Republican leader 
Mitch McConnell called on Congress to re-
turn to the way the Senate operated for over 
200 years, and give nominees who have ma-
jority support in the Senate an up-or-down 
floor vote. 

I agree. It’s time to address the crisis in 
our courts. It’s time to confirm these judges. 

[From Slate.com, Sep. 27, 2010] 
VACANT STARES—WHY DON’T AMERICANS 

WORRY ABOUT HOW AN UNDERSTAFFED FED-
ERAL BENCH IS HAZARDOUS TO THEIR 
HEALTH? 

(By Dahlia Lithwick and Carl Tobias) 
The prospect of a federal bench with nearly 

one out of every eight judicial seats vacant 

should scare the pants off every American. 
Yet few Americans are as worked up about it 
as those of us who think and worry about it 
a lot. Our argument was already a tough sell 
before the threat of global terrorism and a 
collapsed economy ate up every moment of 
the national political conversation. Now a 10 
percent judicial vacancy rate seems like a 
Code Beige emergency in a Code Red world. 

Part of the problem is politics: It has often 
seemed that the only people screaming for 
speedy judicial confirmations are panicked 
because it’s their judges being blocked. The 
party not currently in control of the White 
House and Senate often sees less crisis than 
opportunity in a dwindling bench. Moreover, 
when the entire judicial selection process 
has been as fiercely politicized as it is has 
become lately, most Americans may suspect 
that empty benches might be better for de-
mocracy than full ones. But judicial vacan-
cies are disastrous for Americans, all Ameri-
cans, and not merely for partisan reasons, 
but also for practical ones. That’s why in a 
recent speech, Justice Anthony Kennedy 
warned: ‘‘[I]t’s important for the public to 
understand that the excellence of the federal 
judiciary is at risk. If judicial excellence is 
cast upon a sea of congressional indifference, 
the rule of law is imperiled.’’ 

Yet this issue, which seems to light up edi-
torial writers and Brookings scholars with 
such ease, appears to leave the rest of you 
cold. So here we are taking one last crack at 
scaring your pants off with some strictly 
nonpartisan facts about the dangers of judi-
cial vacancies. 

Justice delayed truly is justice denied. 
There are approximately 850 lower-court fed-
eral judgeships, of which more than 100 are 
currently vacant, while 49 openings in 22 
states are classified ‘‘judicial emergencies.’’ 
Eighty-three of these are on the district 
courts—the trial courts that decide every 
important federal question in the country, 
on issues ranging from civil rights to envi-
ronmental, economic, privacy, and basic 
freedoms. Whereas judicial obstruction once 
reached no further than the federal appeals 
courts, for the first time even noncontrover-
sial district court nominees are being stalled 
by arcane Senate reindeer games. It stands 
to reason that if you can’t get into a court-
room, if the docket is too packed for your 
case to be heard promptly, or if the judge 
lacks sufficient time to address the issues 
raised, justice suffers. This will directly af-
fect thousands of ordinary Americans—plain-
tiffs and defendants—whose liberty, safety, 
or job may be at stake and for whom justice 
may arrive too late, if at all. In some juris-
dictions, civil litigants may well wait two to 
three years before going to trial. In jurisdic-
tions with the most vacancies, it will often 
take far longer for published opinions to be 
issued, or courts will come to rely on more 
unpublished opinions. More worrisome still, 
because the Speedy Trial Act requires that 
courts give precedence to criminal cases, 
some backlogged courts have had to stop 
hearing civil cases altogether. 

Overtaxed federal judges can’t do justice at 
some point. Take, for instance, the federal 
court based in Denver, where five active 
judges are doing the work that ought to be 
done by seven. The Judicial Conference of 
the United States suggests the court needs 
another judgeship and has labeled the two 
vacancies a ‘‘judicial emergency’’ because 
the judges there each carry 593 instead of the 
430 cases deemed optimal. Alliance for Jus-
tice today put out a new report on the juris-
dictions designated as judicial emergencies. 
Among their findings: Judicial emergencies 

have more than doubled over the first 20 
months of the Obama administration, and ju-
dicial emergencies now exist in 30 states. In 
many jurisdictions, judges who should have 
retired years ago are still actively hearing 
cases on courts that can’t afford to lose even 
one more judge. This places unfair, undue 
pressure on every federal judge now sitting. 
Most judges have been stoic in the face of 
mounting work and caseloads. Few openly 
complain, lest they appear to be taking sides 
in the confirmation wars. Still the crisis is 
so urgent that some judges have begun to 
speak out: In May, Chief Judge Wiley Daniel 
of the U.S. District Court in Denver wrote to 
the majority and minority leaders in the 
Senate urging prompt confirmation and ex-
plaining that lingering vacancies impede 
public access to justice. Six highly regarded 
retired federal judges at the same time wrote 
to the senators that the current gridlock is 
not tenable for a nation ‘‘that believes in the 
rule of law.’’ In 1997 and again in 2001, Chief 
Justice William Rehnquist admonished the 
White House and Senate, then in control of 
opposite parties, to fill the many vacancies 
for the good of the nation. Imagine how you 
would feel if your heart surgeon had to per-
form thousands of surgeries each day. That’s 
how worried you should be about federal 
judges forced to manage ever-expanding 
caseloads. 

Potential judges won’t agree to be nomi-
nated. Depending on who’s doing the calcula-
tions, the average length of time between 
being nominated and confirmed has more 
than quadrupled in the Obama administra-
tion. As a result of procedural shenanigans 
in the Senate, nominees may remain in 
limbo for months, with careers and law prac-
tices stuck on hold as they await a vote that 
may never come. Indeed, 6th Circuit Judge 
Jane Stranch waited 13 months for a 71–21 
vote, while Judge Albert Diaz, a 4th Circuit 
nominee, has waited nearly 11. As the wait 
for confirmation drags on ever longer, the 
best nominees will be inclined to start to 
wonder whether it’s worth the bother. Many 
excellent potential nominees may not even 
entertain the prospect of judicial service 
anymore. As President Stephen Zack, presi-
dent of the American Bar Association, re-
cently put it: ‘‘The current gridlock discour-
ages anyone from subjecting themselves to 
the judicial nomination process.’’ 

The more seats remain vacant, the greater 
the incentive to politicize the process. In the 
George W. Bush administration, the judicial- 
vacancy rate dropped to 4 percent. Now it’s 
up to 10 percent again. The stakes become 
higher and higher as the opportunity to sig-
nificantly reshape the federal bench becomes 
more real. The incentive for a Senate minor-
ity to obstruct nominees also grows with the 
vacancy rate. The party not in control of the 
White House invariably believes it will re-
capture the presidency in the next election 
and thus has the opportunity to appoint 
judges more to its liking. Accordingly, each 
nominee obstructed now is another vacancy 
reserved for the out-of-power party’s presi-
dent. These dynamics are evident with the 
midterm elections approaching: The process 
has now essentially shut down. That’s why 
only one appellate nominee even received 
floor consideration between April 23 and 
Sept. 12 of this year. 

The rampant politicization of the selection 
process is undermining public respect for the 
co-equal branches of government. President 
George W. Bush’s use of the White House for 
a ceremony introducing his first 11 appellate 
nominees and his promotion of his judicial 
nominees exacerbated the sense that federal 
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judgeships were a political prize for the win-
ning party. Obama has attempted to 
depoliticize the confirmation process by 
naming judges generally regarded as centrist 
and moderate—much to the dismay of many 
liberals. But it has changed nothing. When 
the Senate confirmation process degenerates 
into cartoonish charges of judicial unfitness, 
name-calling, recriminations, and endless 
paybacks, the consequences go far beyond 
the legitimacy of Congress, to the legit-
imacy of the courts themselves. As courts 
are batted around for partisan political pur-
poses, nominees and judges appear to be 
purely political actors—no different than 
members of Congress or the president. That 
doesn’t just hurt judges. It hurts those of us 
who rely on judges to deliver just outcomes. 

Americans watching the confirmation wars 
won’t ultimately recall which president 
named which judge or what the final vote 
was. But they may begin to accept as normal 
an inaccurate and deeply politicized vision of 
judges as a bunch of alternating partisan 
hacks and a federal bench that is limping, 
rather than racing, to do justice. 

f 

COMMENDING SENATOR ROLAND 
BURRIS 

Mr. LEVIN. Mr. President, Senator 
ROLAND BURRIS of Illinois was sworn 
into office less than 2 years ago. In 
that short time, he has debated and 
voted on some of the most important 
legislation the Senate has considered 
in 40 years. During his tenure, Senator 
BURRIS has helped pass major reforms 
to end abuses by the credit card indus-
try, to put a cop back on the beat on 
Wall Street, and to expand health care 
coverage to 32 million Americans while 
reducing the Federal deficit by $143 bil-
lion. Senator BURRIS also voted to con-
firm the nomination of two U.S. Su-
preme Court Justices: Justices Sonia 
Sotomayor and Elena Kagan. 

Senator BURRIS serves on the Senate 
Armed Services Committee, which I 
chair. During his service on the com-
mittee, Senator BURRIS helped provide 
oversight of the military as we draw 
down U.S. forces in Iraq and standup 
Afghan forces in Afghanistan. He has 
helped pass weapons acquisition reform 
legislation and two National Defense 
Authorization Acts out of committee. 
He has helped confirm the nominations 
of Nation’s top civilian and military 
leaders. 

Before coming to the Senate, ROLAND 
BURRIS had a distinguished career in Il-
linois politics, as Illinois comptroller 
and then as the Illinois attorney gen-
eral. 

As Senator BURRIS ends his time here 
in the Senate, I thank him for his serv-
ice to our Nation and wish him and his 
family the very best. 

f 

COMMENDING SENATOR CARTE 
GOODWIN 

Mr. LEVIN. Mr. President, today I 
rise to congratulate Senator CARTE P. 
GOODWIN of West Virginia for his serv-
ice. When he was sworn into office in 
July, Senator GOODWIN assumed the 

seat previously held by the Chamber’s 
longest serving and one of the most 
distinguished Senators in our history— 
Senator Robert C. Byrd, who passed 
away on June 28. 

Before arriving in the Senate, Sen-
ator GOODWIN already had an impres-
sive political career. As chief counsel 
to West Virginia Governor Joe 
Manchin, CARTE GOODWIN led the effort 
to reform mine safety rules in the 
wake of the Sago and Aracoma coal 
mine disasters that killed 14 coal min-
ers. He also served as the chairman of 
the West Virginia School Building Au-
thority. 

Senator GOODWIN serves on the Sen-
ate Armed Services Committee, which 
I chair. As a committee member, Sen-
ator GOODWIN has helped pass the Na-
tional Defense Authorization Act out 
of committee. He has also contributed 
to hearings overseeing the status of 
conflicts in Iraq and Afghanistan. 

As Senator GOODWIN’s time in the 
Senate draws to a close, I thank him 
for his service to our country, and I 
wish him and his family the very best. 

f 

WORLD STEM CELL SUMMIT 
Mr. LEVIN. Mr. President, next 

week, scientists, researchers, industry 
leaders and advocates from around the 
world will gather in Detroit, MI, for 
the sixth annual World Stem Cell Sum-
mit. By bringing together experts in 
medicine, genetics, business, and eco-
nomic development, the summit will 
give a boost to global efforts aimed at 
finding cures for debilitating and dead-
ly diseases, as well as bringing the im-
portant economic benefits of bio-
science. By choosing Detroit as the site 
of this year’s summit, the organizers 
have made a powerful statement about 
Michigan’s commitment to this vital 
area of scientific exploration. 

In 2008, Michigan voters approved a 
referendum protecting the ability of 
Michigan researchers to engage in re-
search involving stem cells. This wise 
decision has already paid significant 
dividends. Researchers at the Univer-
sity of Michigan, Michigan State Uni-
versity, Wayne State University, and 
other Michigan institutions have made 
significant progress even in that short 
time. UM has established a consortium 
to aid the search for treatments and 
cures, and a UM researcher, Dr. Eva 
Feldman, last year obtained FDA ap-
proval for the first ever clinical trials 
on a stem cell therapy for ALS, or Lou 
Gehrig’s disease. Researchers at MSU 
are advancing work on stem cell treat-
ments for Parkinson’s disease. At 
Wayne State, scientists are examining 
how stem cells can be made more use-
ful for a wide variety of medical pur-
poses. These and other institutions 
across the State are working hard to 
save and improve lives, and I congratu-
late them for their efforts. 

Michigan researchers will join others 
from across the country and around 

the world at next week’s summit. They 
will examine not only the latest sci-
entific advances but important sub-
jects such as how stem cell research 
can contribute to economic develop-
ment efforts, another area in which 
Michigan has quickly become a leader. 

I would like to welcome those who 
will travel to Detroit next week and 
thank them for the opportunity to 
show what Michigan has accomplished 
in the stem cell field. I wish them 
every success as they seek to protect 
the health and save the lives of the 
millions of people coping with diseases 
that stem cell research might one day 
cure. 

f 

COMBATTING TERRORISTS’ 
ACCESS TO FIREARMS 

Mr. LEVIN. Mr. President, in May 
2010, the Senate Homeland Security 
and Governmental Affairs Committee 
held a hearing on how known or sus-
pected terrorists are taking advantage 
of lax Federal laws to purchase fire-
arms. The committee discussed two 
legislative proposals, both of which I 
have cosponsored, to address this 
weakness in current law: the Denying 
Firearms and Explosives to Dangerous 
Terrorists Act, S. 1317, and the PRO-
TECT Act, S. 2820. S. 1317 would close 
the loophole in current law—known as 
the terror gap—that prevents the Fed-
eral Government from stopping the 
sale of firearms or explosives to a 
known or suspected terrorist—unless 
that individual falls under another dis-
qualifying category. S.2820 would 
lengthen the time—from the current 
duration of 90 days to 10-years the FBI 
is required to keep gun transfer records 
that involve a purchaser on the ter-
rorist watch list. Unfortunately, de-
spite broad support from the law en-
forcement community, Congress has 
failed to pass these commonsense 
pieces of legislation. 

On September 22, 2010, the Senate 
Homeland Security and Governmental 
Affairs Committee held a hearing enti-
tled ‘‘Nine Years After 9/11: Con-
fronting the Terrorist Threat to the 
Homeland.’’ At this hearing, I ques-
tioned FBI Director Robert Mueller 
about the FBI’s efforts to prevent indi-
viduals on the terrorist watch list from 
acquiring firearms and explosives. In 
regard to S. 1317, I asked Director 
Mueller if he had an opinion as to 
whether or not persons on the terrorist 
watch list should be able to buy guns 
and explosives. I was pleased to hear 
Director Mueller’s response that ‘‘all of 
us would want to keep weapons out of 
the hands of terrorists and/or persons 
on the terrorist watch list.’’ This re-
sponse echoes the support given at a 
November 2009 Senate Judiciary Com-
mittee hearing by Attorney General 
Eric Holder, the Nation’s top law en-
forcement official, for legislation to 
close the terror gap. 
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