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States v. Starks: ‘‘there is no way of 
knowing with a general verdict on two 
separate offenses joined in a single 
count whether the jury was unanimous 
with respect to either.’’ 

An impeachment trial is not a crimi-
nal proceeding. The charges against 
Judge Porteous are described in Arti-
cles of Impeachment, not counts in an 
indictment. The constitutional rules of 
criminal procedure do not bind this 
body sitting in an impeachment trial. 
Rather, the Senate works with the con-
stitutional standard of ‘‘Treason, Brib-
ery, or other high Crimes and Mis-
demeanors,’’ the latter language of 
which does not define the specific ele-
ments of a removable offense. Because 
of numerous important differences be-
tween an article I Senate impeachment 
trial and an article III criminal trial, I 
think Articles of Impeachment need 
not be divided into distinctive counts 
to the full extent that a criminal in-
dictment must. 

Nonetheless, there are principles of 
fairness at the heart of the doctrine of 
duplicity that should be honored. Arti-
cle I, section 3 of the Constitution re-
quires a two-thirds vote of the present 
Members of this body to convict a de-
fendant during an impeachment trial. 
This suggests that there should be in 
the Senate a minimum level of agree-
ment on the offense—67 votes, to be 
exact of which the defendant is con-
victed. 

It would strike me as suspect, for ex-
ample, to convict a defendant of a sin-
gle article that alleged that the defend-
ant had committed treason and, 10 
years later, had committed bribery. In 
that case, 30 Senators might believe he 
was guilty of bribery, and 40 Senators 
might believe he was guilty of treason. 
That would add up to 70 votes to con-
vict even though 70 Senators believed 
he had not committed bribery, and 60 
believed he had not committed treason. 
Surely that was not the Founders’ in-
tent. 

Under another scenario, however, an 
article of impeachment might allege 
that a defendant, on one tax return, 
failed to disclose income from an in-
vestment, failed to disclose another in-
vestment entirely, and took a false de-
duction on yet a third investment, and 
then lied to IRS investigators during 
the following audit. I believe the Sen-
ate should be able to convict such a de-
fendant for a single high crime or mis-
demeanor of willful tax evasion. 

I understand the school of thought 
that the only procedural protection an 
impeachment defendant enjoys is the 
supermajority requirement of 67 votes, 
and that it acts as a catch-all: What-
ever procedural concerns there might 
be are swept away if a two-thirds 
supermajority agrees. Under this view, 
the duplicity concern, or any other, 
simply doesn’t matter. Sixty-seven 
votes solves that—and every other pro-
cedural problem. I am not comfortable 
with that view. 

Instead, it is clear to me that there 
should come a point where an Article 
of Impeachment must be rejected for 
inappropriate aggregation of multiple 
offenses. That line falls in a different 
place in the impeachment context than 
it does in the criminal justice context, 
but exactly where it falls and how to 
define it is no easy question. 

Each Senator must arrive at his own 
standard for what conduct may be ag-
gregated within a single article. How-
ever, as a general rule, I would suggest 
that the distinction between an unac-
ceptably aggregated Article of Im-
peachment and an imperfectly drafted, 
yet ultimately acceptable, article 
turns on whether, at bottom, the arti-
cle is alleging a single core offense. 
And I believe the appropriate remedy 
when a Senator concludes that an arti-
cle is improperly aggregated is for the 
Senator to vote ‘‘not guilty’’ on that 
article. 

I voted against the defense’s motion 
to dismiss the articles on the basis 
that they improperly aggregated mul-
tiple factual charges that belong in 
separate articles, and its incorporated 
request that the Senate carve up the 
Articles of Impeachment brought by 
the House into small pieces for the pur-
poses of voting. I don’t think that is 
our role. The House chose to draft the 
articles as it did, and the Senate—in 
the role of adjudicator—should not be 
in the business of rewriting the pros-
ecutor’s charging sheet. The House was 
entitled to an up-or-down vote on each 
article, not on only portions of each ar-
ticle. It sets a bad precedent to put the 
Senate in the position of drafting or al-
tering the charging document on which 
it must vote. 

In contrast, I voted against the sec-
ond Article of Impeachment. It alleges 
multiple separate and distinct offenses, 
united by a common thread: the judge’s 
‘‘corrupt relationship’’ with the 
Marcottes, which spanned over 20 
years. The aggregation of multiple dis-
tinct offenses within the article, tied 
by only a ‘‘relationship,’’ creates sig-
nificant uncertainty about what the 
Senate is voting on. Some Senators 
might find Judge Porteous guilty on 
allegations of corrupt bond-setting. 
Others might believe that the Judge 
did not set bonds improperly, but acted 
corruptly in expunging the sentences of 
employees of the Marcottes. Still other 
Senators might believe that this pre- 
Federal conduct was not proven, but 
that the Judge should be convicted 
based on a series of lunches he partici-
pated in as a federal judge, or setting 
the Marcottes up with a successor 
judge. Put simply, this body could con-
ceivably find Judge Porteous guilty of 
article II without agreeing which of 
multiple separate offenses linked by a 
long-term relationship was the ground 
for the conviction. The aggregation of 
charges in this article falls too close to 
the line for me, and so I voted ‘‘not 
guilty’’ on article II. 

The remaining articles raised no 
comparable concerns, so I have voted 
to convict on each. 

The first article of impeachment al-
leges that Judge Porteous improperly 
denied the recusal motion in the 
Lifemark case; in the course of doing 
so, failed to disclose his relationships 
with attorneys practicing before him; 
failed to disclose that he had improp-
erly solicited and accepted thousands 
of dollars from those attorneys while 
the case was under advisement; and ul-
timately resolved the case in a manner 
suggesting that his decision was af-
fected by his financial and personal re-
lationship with the attorneys. Fun-
damentally, these allegations can be 
considered together to constitute a sin-
gle impeachable offense of corruptly 
handling a single case; indeed, at its 
heart, a single motion to recuse. I be-
lieve that the House proved these alle-
gations, and so voted to find Judge 
Porteous guilty on this article. 

Article III makes several allegations 
related to Judge Porteous’s bank-
ruptcy. But these can be grouped to-
gether under the single rubric of bank-
ruptcy fraud related to a single filing: 
the false name, failure to disclose as-
sets, and assumption of unlawful debt 
were all part of a single scheme to de-
fraud the creditors in his own bank-
ruptcy proceeding. I am comfortable 
that the House proved these claims, 
and so voted to convict Judge Porteous 
on article III. 

Similarly, although article IV alleges 
that the Judge failed to disclose var-
ious types of conduct at various stages 
of the confirmation process, this con-
duct is fairly characterized as estab-
lishing a single high crime or mis-
demeanor of knowingly making mate-
rial false statements in order to secure 
Senate confirmation. All of these alle-
gations relate to a single confirmation, 
and the preparation of a single con-
firmation package for Senate review. 
Again, I believe that evidence supports 
these allegations and that Judge 
Porteous should be convicted of article 
IV. 

Having voted to convict on these 
three Articles of Impeachment, I voted 
to bar Judge Porteous from future fed-
eral office. 

f 

ADDITIONAL STATEMENTS 

TRIBUTE TO CLARION FELCHLE 

∑ Mr. JOHNSON. Mr. President, today 
I recognize the public service career of 
Clarion ‘‘Clem’’ Felchle, who will re-
tire from the U.S. Postal Service on 
January 3, 2011, after 36 years of Fed-
eral service. 

Clem’s career with the U.S. Postal 
Service began as a distribution clerk in 
Grand Forks, ND, followed by tour su-
pervisor of mails in Bismarck, ND; su-
perintendent of postal operations in St. 
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Cloud, MN; director of city operations, 
director of mail processing and man-
ager of processing & distribution, 
Fargo, ND; postmaster, processing & 
distribution manager in Sioux Falls, 
SD; bulk main center manager, Kansas 
City, KS, with his final assignment as 
Dakotas district manager in Sioux 
Falls. He received PCES Superior 
Achievement awards in 2006 and 2007, as 
well as the ‘‘Above and Beyond’’ award 
given by the National Employer Sup-
port for the Guard and Reserve for his 
strong support of our Nation’s mili-
tary. 

Clem has witnessed numerous 
changes within the Postal Service dur-
ing his career. He provided dedicated 
and tireless service and contributed 
greatly to the betterment of the orga-
nization. Throughout his service, he 
has always been committed to those 
tried and true missions and mottos of 
the Postal Service: ‘‘To provide postal 
services to bind the nation together 
through the personal, educational, lit-
erary and business correspondence of 
the people. It shall provide prompt, re-
liable and efficient services to patrons 
and render services to all commu-
nities’’ and ‘‘Neither snow nor rain nor 
heat nor gloom of night stays these 
couriers from the swift completion of 
their appointed rounds.’’As Dakotas 
district manager, Clem has helped 
guide postal customers and postal em-
ployees through various challenges. 
Technological advances have put the 
emphasis of some postal duties on ma-
chines rather than manpower and 
many small community post offices 
have been forced to close or reduce 
services. 

Clem has approached these chal-
lenges and changing times with the ut-
most level of professionalism, dedica-
tion and a sense of humor. I have ap-
preciated the level of response from 
Clem and his staff over the years and I 
commend him for his great public serv-
ice career. I wish Clem all the best in 
his retirement and again thank him for 
his dedicated service to the U.S. Postal 
Service. ∑ 

f 

TRIBUTE TO GREG HARMON 

∑ Mr. JOHNSON. Mr. President, today 
I recognize a public servant from my 
home State of South Dakota. Greg 
Harmon is retiring from the National 
Weather Service, NWS, after 37 years of 
Federal service, including the last 20 
years as the meteorologist in charge of 
the National Weather Service in Sioux 
Falls, SD. 

During his many years at the Na-
tional Weather Service, Greg always 
displayed a steadfast awareness of the 
effect the weather has on everyone. 
Greg began his career as a summer in-
tern with the NWS in Eugene, OR, be-
fore becoming the fire weather pro-
gram manager for the western region 
in Salt Lake, UT. 

During his many years at the Na-
tional Weather Service, Greg always 
displayed a steadfast awareness of the 
impact of weather on the citizens of 
South Dakota. Greg and his staff have 
utilized their collective expertise to 
educate and inform South Dakotans on 
the general aspects of the weather but 
have also provided expert guidance in 
times of extreme weather events, from 
tornadoes and hail to floods and bliz-
zards. 

As an example of Greg’s work and 
leadership, I recall the events of May 
30, 1998, when a violent tornado struck 
the small town of Spencer, SD. The 
event killed six residents and almost 
destroyed the entire community. Just 
before the tornado hit Spencer, the 
warning siren was silenced when elec-
trical power to the community was cut 
off. Following the tornado, I initiated 
efforts at the Federal level to fund a 
weather radio network to cover much 
of South Dakota’s population and geog-
raphy. The NOAA weather radio can be 
the most effective warning system, but 
at the time of the Spencer event only a 
few larger communities had the sys-
tem. Greg became my partner in help-
ing to educate the general public on 
the importance of the weather radio 
and in helping to expand the commu-
nications system so that most of the 
State could receive the weather radio 
signal. 

During his years of public service, 
Greg has witnessed many changes in 
the development of weather observa-
tion and climate forecasts. His skills, 
professional attitude and dedication to 
his work has been a shining example to 
our community and our state. It is my 
hope that Greg leaves the National 
Weather Service post knowing he 
greatly impacted the lives of many 
people by the protection of life and 
property during adverse weather condi-
tions. 

I wish Greg all the best in his retire-
ment.∑ 

f 

MESSAGES FROM THE HOUSE 
ENROLLED BILLS SIGNED 

At 2:14 p.m., a message from the 
House of Representatives, delivered by 
Mr. Novotny, announced that the 
Speaker has signed the following en-
rolled bills: 

S. 3817. An act to amend the Child Abuse 
Prevention and Treatment Act, the Family 
Violence Prevention and Services Act, the 
Child Abuse Prevention and Treatment and 
Adoption Reform Act of 1978, and the Aban-
doned Infants Assistance Act of 1988 to reau-
thorize the Acts, and for other purposes. 

H.R. 5591. An act to designate the airport 
traffic control tower located at Spokane 
International Airport in Spokane, Wash-
ington, as the ‘‘Ray Daves Airport Traffic 
Control Tower’’. 

The enrolled bills were subsequently 
signed by the President pro tempore 
(Mr. INOUYE). 

At 5:01 p.m., a message from the 
House of Representatives, delivered by 

Mrs. Cole, one of its reading clerks, an-
nounced that the House has passed the 
following bills, without amendment: 

S. 1275. An act to establish a National 
Foundation on Physical Fitness and Sports 
to carry out activities to support and supple-
ment the mission of the President’s Council 
on Physical Fitness and Sports. 

S. 1448. An act to amend the Act of August 
9, 1955, to authorize the Coquille Indian 
Tribe, the Confederated Tribes of Siletz Indi-
ans, the Confederated Tribes of the coos, 
Lower Umpqua, and Siuslaw, the Klamath 
Tribes, and the Burns Paiute Tribe to obtain 
99-year lease authority for trust land. 

S. 1609. An act to authorize a single fish-
eries cooperative for the Bering Sea Aleutian 
Islands longline catcher processor subsector, 
and for other purposes. 

S. 2906. An act to amend the Act of August 
9, 1955, to modify a provision relating to 
leases involving certain Indian tribes. 

S. 3794. An act to amend chapter 5 of title 
40, United States Code, to include organiza-
tions whose membership comprises substan-
tially veterans as recipient organizations for 
the donation of Federal surplus personal 
property through State agencies. 

S. 3984. An act to amend and extend the 
Museum and Library Services Act, and for 
other purposes. 

The message also announced that the 
House agrees to the amendments of the 
Senate to the bill (H.R. 1061) to trans-
fer certain land to the United States to 
be held in trust for the Hoh Indian 
Tribe, to place land into trust for the 
Hoh Indian Tribe, and for other pur-
poses. 

At 5:59 p.m., a message from the 
House of Representatives, delivered by 
Mrs. Cole, one of its reading clerks, an-
nounced that the House has passed the 
following bill, in which it requests the 
concurrence of the Senate: 

H.R. 6516. An act to make technical correc-
tions to provisions of law enacted by the 
Coast Guard Authorization Act of 2010. 

At 7:02 p.m., a message from the 
House of Representatives, delivered by 
Mrs. Cole, one of its reading clerks, an-
nounced that the House has passed the 
following bill, in which it requests the 
concurrence of the Senate: 

H.R. 6510. An act to direct the Adminis-
trator of General Services to convey a parcel 
of real property in Houston, Texas, to the 
Military Museum of Texas, and for other 
purposes. 

f 

MEASURES REFERRED 

The following bill was read the first 
and the second times by unanimous 
consent, and referred as indicated: 

H.R. 6510. An act to direct the Adminis-
trator of General Services to convey a parcel 
of real property in Houston, Texas, to the 
Military Museum of Texas, and for other 
purposes; to the Committee on Environment 
and Public Works. 

f 

MEASURES DISCHARGED 

The following joint resolution was 
discharged pursuant to 42 U.S.C. 2159, 
and placed on the calendar: 
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