
CONGRESSIONAL RECORD—HOUSE, Vol. 156, Pt. 2 1655 February 23, 2010 
consultation with the Secretary. It also pro-
vides that the Council, after developing or-
ganic governing documents, shall submit them 
to the Secretary for certification. These proce-
dures closely track the procedures set forth in 
previous reorganization legislation enacted 
with respect to Indian tribes (See, e.g., 25 
U.S.C. § 711a et seq.). 

In general, Section 8 calls for the federal 
government to play a relatively minor role in 
setting the rules for the election of officers of 
the Native Hawaiian governing entity. In par-
ticular, while the federally created Commission 
will call an initial meeting for persons on the 
roll, it is these roll members who will deter-
mine the criteria for candidates to serve on the 
Council, determine the structure of the Coun-
cil, and elect its members. The degree of fed-
eral involvement contemplated by H.R. 2314 is 
thus consistent with the historical role Con-
gress has played in assisting Indian tribes in 
reorganizing politically (See 25 U.S.C. § 476(a) 
(noting that special elections for ratifying tribal 
constitutions and bylaws may be ‘‘authorized 
and called by the Secretary of the Interior 
under such rules and regulations as he may 
prescribe’’); 25 U.S.C. § 711a et seq). 

SECTION 8(B). COMMISSION. 
Section 8(b) provides for the creation of a 

Commission to oversee the preparation of a 
roll of qualified Native Hawaiian constituents. 
As specified in section 8(b)(2), the Commis-
sion is expected to be an expert body, with 
particular expertise in Native Hawaiian gene-
alogy and culture. The Hawaii Congressional 
Delegation recognizes that the task of com-
piling a roll of qualified Native Hawaiian con-
stituents is likely to be complex, and may re-
quire technical decisions as to which individ-
uals have a sufficient connection to the Native 
Hawaiian community, based on the criteria set 
forth in this legislation. 

Relevant types of determinations will include 
decisions as to which types of documentation 
are sufficient under section 8(c)(1)(C), and as 
to how the definition of ‘‘qualified Native Ha-
waiian constituent’’ that appears in section 
3(12) will be interpreted and applied. The 
Commission, as the expert body with authority 
to compile the roll, is charged with resolving 
these questions. The Hawaii Congressional 
Delegation expects that courts and govern-
ment agencies will accord significant def-
erence to the Commission’s expert decisions, 
and will allow the Commission to make eligi-
bility decisions in the first instance. There is a 
provision in section 8(c) for an administrative 
appeal for any person whose name is ex-
cluded from the roll. 

Moreover, the Hawaii Congressional Dele-
gation emphasizes that the Commission is ex-
pected to complete a roll of qualified Native 
Hawaiian constituents without delay, in order 
to allow the organizing process set forth in 
section 8 to proceed on schedule. The Dele-
gation anticipates that the Commission will es-
tablish appropriate deadlines, rules of proce-
dure, and other requirements to allow the 
timetables set forth in this legislation to be met 
while giving due consideration to the claims of 
those seeking to be included on the roll. 

SEC. 8(C). PROCESS FOR REORGANIZATION OF NATIVE 
HAWAIIAN GOVERNING ENTITY. 

Sec. 8(c)(1) Roll: The sole purpose of the 
roll established by the Commission is to com-

pile a list of those qualified Native Hawaiian 
constituents who can take part in the initial re-
organization of a Native Hawaiian government. 

Sec. 8(c)(1)(C)(III): Permits elderly Native 
Hawaiians and other qualified Native Hawaiian 
participants lacking birth certificates or other 
documentation due to birth on Hawaiian Home 
Lands or other similar circumstances to estab-
lish lineal descent by sworn affidavits from two 
or more qualified Native Hawaiian participants. 
This provision was included to address cases 
of hardship, and is not expected to be applied 
routinely. The Hawaii Congressional Delega-
tion anticipates that the Commission will es-
tablish specific prerequisites allowing individ-
uals to demonstrate that they are unable to 
obtain a birth certificate. 

Sec. 8(c)(1)(I): Directs the Commission to 
publish the notice of the certification of the roll 
‘‘regardless of whether appeals are pending.’’ 
This provision is meant to ensure that chal-
lenges to the roll do not delay organization of 
the Native Hawaiian governing entity. The Ha-
waii Congressional Delegation emphasizes the 
importance of the deadlines established by 
this legislation. Barring unusual circumstances, 
the existence of pending disputes as to the in-
clusion of particular individuals on the roll 
should not be allowed to delay the reorganiza-
tion process set forth in this section. 
SEC. 9. REAFFIRMATION OF DELEGATION OF FEDERAL AU-

THORITY TO STATE OF HAWAII; GOVERNMENTAL AU-
THORITY AND POWER; NEGOTIATIONS; CLAIMS 
Congressman Abercrombie has also exten-

sively discussed Section 9 of H.R. 2314. To 
supplement his remarks, I would like to add 
that ‘‘Indian country’’ is a term codified by fed-
eral statute (18 U.S.C. 1151). Although section 
1151 defines ‘‘Indian country’’ for the purpose 
of delineating the scope of federal criminal ju-
risdiction over Indians, the Supreme Court has 
applied the definition to determine the scope 
of tribal territorial jurisdiction, as well (Alaska 
v. Native Village of Venetie, 522 U.S. 520, 527 
(1998); DeCoteau v. District County, 420 U.S. 
425, 427, n.2 (1975)). 

Because section 1151 expressly refers to 
‘‘Indian country,’’ ‘‘Indian reservation[s],’’ ‘‘de-
pendent Indian communities,’’ and ‘‘Indian al-
lotments’’—but never refers expressly to ‘‘Na-
tive Hawaiians’’ or to the ‘‘Native Hawaiian 
governing entity’’—the bill neither creates nor 
recognizes any ‘‘Indian country’’ within the 
State of Hawaii (See Sec. 10(c)(2)). The 
scope of the Native Hawaiian governing enti-
ty’s jurisdiction could be changed by further 
legislation, including legislation enacted to im-
plement an agreement negotiated under para-
graphs (1) and (2) of section 9(c). 

Likewise, the Secretary of Interior lacks stat-
utory authority to take land into trust on behalf 
of the Native Hawaiian sovereign. Such au-
thority will only exist if Congress specifically 
provides for it in future legislation. Nor would 
such territorial jurisdiction arise by another 
method, absent express Congressional direc-
tion. 

There has been extensive litigation relating 
to land claims, claims for money damages, 
and other types of claims, dating back at least 
to 1910 (E.g., Hawaii v. OHA, 129 S. Ct. 1436 
(2009); Han v. Department of Justice, 824 F. 
Supp. 1480, 1486 (D. Haw. 1993), affd, 45 
F.3d 333 (9th Cir. 1995); Keaukaha-Panaewa 
Community Ass’n v. Hawaiian Homes 

Comm’n, 588 F.2d 1216, 1224 n. 7 (9th Cir. 
1979); Naiwiona Kupuna O mokapu v. Dalton, 
894 F. Supp. 1397 (D. Haw. 1995); 
Liliuokalani v. United States, 45 Ct. Cl. 418 
(1910). See also Burgert v. Lokelani Bernice 
Pauahi Bishop Trust, 200 F.3d 661 (9th Cir. 
2000); ’Ohana v. United States, 76 F.3d 280 
(9th Cir. 1996); Price v. Akaka, 3 F.3d 1220 
(9th Cir. 1995); Ulaleo v. Paty, 902 F.2d 1395 
(9th Cir. 1990); Territory v. Kapiolani, 18 Haw. 
640, 645–46 (1908); Territory v. Puahi, 18 
Haw. 649 (1908); Bush v. Watson, 918 P.2d 
1130 (Haw. 1996); Aged Hawaiians v. Hawai-
ian Homes Comm’n, 891 P.2d 279 (Haw. 
1995); Bush v. Hawaiian Homes Comm’n, 870 
P.2d 1272 (Haw. 1994); Pele Defense Fund v. 
Paty, 837 P.2d 1247 (Haw. 1992)). 

The Hawaii Congressional Delegation envi-
sions that issues concerning asserted historic 
or moral claims may be the subject of negotia-
tions among the new Native Hawaiian gov-
erning entity, the State of Hawaii, and the 
United States, together with the other issues 
encompassed within the process set forth in 
section 9(c) of this Act, and that such negotia-
tions will provide an appropriate forum in 
which to address these claims questions. H.R. 
2314 will not limit claims by the Native Hawai-
ian governing entity that first arise after rec-
ognition of the Native Hawaiian governing enti-
ty. 

In closing, I thank my colleagues for their 
votes in support of Native Hawaiians, who, like 
American Indians and Alaska Natives, have an 
inherent sovereignty based on their status as 
indigenous, aboriginal people. Mahalo nui loa 
(thank you very much). 

The SPEAKER pro tempore. All time 
for debate on the bill has expired. 

f 

REPORT ON RESOLUTION PRO-
VIDING FOR CONSIDERATION OF 
H.R. 4626, HEALTH INSURANCE 
INDUSTRY FAIR COMPETITION 
ACT 

Mr. HASTINGS of Florida, from the 
Committee on Rules, submitted a priv-
ileged report (Rept. No. 111–418) on the 
resolution (H. Res. 1098) providing for 
consideration of the bill (H.R. 4626) to 
restore the application of the Federal 
antitrust laws to the business of health 
insurance to protect competition and 
consumers, which was referred to the 
House Calendar and ordered to be 
printed. 

f 

NATIVE HAWAIIAN GOVERNMENT 
REORGANIZATION ACT OF 2009— 
CONTINUED 

PART A AMENDMENT IN THE NATURE OF A 
SUBSTITUTE OFFERED BY MR. ABERCROMBIE 

Mr. ABERCROMBIE. Mr. Speaker, I 
have an amendment in the nature of a 
substitute made in order under the 
rule. 

The SPEAKER pro tempore. The 
Clerk will designate the amendment. 

The text of the amendment is as fol-
lows: 

Amendment in the nature of a substitute 
printed in part A of House Report 111–413 of-
fered by Mr. ABERCROMBIE: 
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