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health insurance, but the cost has tri-
pled—tripled—with the expiration of 
COBRA subsidies. Richard should be 
able to worry about his family, to be 
able to help his wife through her can-
cer treatment. He should not have to 
worry about the political games being 
played in Washington and the sky-
rocketing cost he is looking at. He and 
his wife should be focusing on her care 
and her treatment. But no, sadly, ob-
struction and political point-scoring 
now come first for some of our col-
leagues. 

Margaret, Gretchen, and Richard— 
and all those across the country who 
are facing similar situations—are won-
dering why they have to pay the price 
for Republicans to make this point 
about the deficit. Why them? When it 
was Halliburton’s no-bid contracts in 
Iraq, for which money was borrowed to 
fund them, where was the concern 
about the deficit then? For 
Halliburton’s no-bid contracts, the def-
icit is no problem, evidently. When it 
was Part D’s colossal handout to the 
pharmaceutical industry—borrowed 
money—where was the concern then 
about the deficit? Not when it is the 
big interests. 

When it was the tax cuts for CEOs— 
big tax cuts for CEOs, for big bankers, 
for derivatives traders, for hedge fund 
managers—where then was the concern 
about the deficit when those tax cuts 
were passed unfunded? 

When the Bush administration inher-
ited from the last Democratic Presi-
dent a balanced budget predicted to 
yield a zero national debt during the 
course of the Bush administration—a 
zero national debt during the course of 
the Bush administration—and instead 
the Republicans left us with $12 trillion 
in national debt, where then was the 
concern about the deficit? 

As one of my colleagues has said, this 
has been described as a point of prin-
ciple. The way a principle is defined is 
that you always stand by it. If it is a 
sometime thing, it may be a lot of 
things; it may be an opinion, it may be 
a maneuver, it may even be an hon-
estly held opinion, but it is not a prin-
ciple if you only follow it selectively. If 
the only time you follow it is when 
struggling, working people are in the 
crosshairs. But when it is Haliburton’s 
no-bid contracts, when it is tax cuts for 
CEOs and big bankers and fancy deriva-
tives traders, and when it is the phar-
maceutical industry, then it is all fine? 
That is not a principle. It may be a lot 
of things but it is no principle. 

I urge my colleagues to put politics 
aside, to do what is right, and to help 
the millions of Americans who are so 
badly in need of a little help through 
this economic downturn that was no 
fault of their own—hard-working peo-
ple, trapped in this recession through 
no fault of their own. I implore my Re-
publican colleagues to start working 
constructively with us to end this un-

employment crisis, to put people back 
to work, and to help those who are in 
such dire circumstances now through 
no fault of their own. That is what we 
are sent here to do and that is what I 
will keep fighting for. 

I yield the floor. 
The ACTING PRESIDENT pro tem-

pore. The Senator from Vermont. 
Mr. LEAHY. Madam President, what 

is the parliamentary situation? 
The ACTING PRESIDENT pro tem-

pore. The Senate is in a period of morn-
ing business. 

Mr. LEAHY. Has all time been used 
in morning business? 

The ACTING PRESIDENT pro tem-
pore. No, it has not. 

f 

CONCLUSION OF MORNING 
BUSINESS 

Mr. LEAHY. Madam President, I ask 
to yield back any time remaining in 
morning business on either side. 

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered. 

Morning business is closed. 
f 

EXECUTIVE SESSION 

NOMINATION OF BARBARA 
MILANO KEENAN TO BE UNITED 
STATES CIRCUIT JUDGE FOR 
THE FOURTH CIRCUIT 

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the 
Senate will proceed to executive ses-
sion to consider the following nomina-
tion which the clerk will report. 

The legislative clerk read the nomi-
nation of Barbara Milano Keenan, of 
Virginia, to be United States Circuit 
Judge for the Fourth Circuit. 

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the 
time until 12:15 will be equally divided 
and controlled between the Senator 
from Vermont, Mr. LEAHY, and the 
Senator from Alabama, Mr. SESSIONS. 

The Senator from Vermont is recog-
nized. 

Mr. LEAHY. Madam President, the 
nomination of Justice Barbara Keenan 
of Virginia to the Fourth Circuit 
should be noncontroversial; her nomi-
nation should have been confirmed 
long ago. She has the support of her 
home State Senators. She has the sup-
port of Virginians from both parties, 
and many others. She was approved 
unanimously by the Senate Judiciary 
Committee over 4 months ago. 

I suspect that like the confirmations 
of Judge Viken, Judge Lange, Judge 
Berger, Judge Honeywell, Judge Reiss, 
Judge Kallon, Judge Nguyen, Judge 
Seeborg, Judge Gee, Judge Peterson, 
Judge Martin and Judge Greenaway, 
this nomination could well be approved 
unanimously. Instead, in what has be-
come a sorry and unacceptable attitude 

on the part of Republicans, she has 
been filibustered. This nomination 
should have been approved unani-
mously. We will now have to vote to 
bring cloture on something that would 
normally have been done on a voice 
vote. I am willing to predict she will 
get an overwhelming vote when they fi-
nally allow us to vote on her. 

Because of what has happened with 
these filibusters, the Senate is far be-
hind where we should be in filling judi-
cial vacancies, vacancies that sky-
rocketed to be more than 100 and more 
have been announced. We need to do 
better. The American people deserve 
better. 

Here it is, March 2. On March 2 of 
President Bush’s first term the Senate 
had confirmed 39 Federal circuit and 
district court nominations. We, the 
Democrats, were in the majority. We 
moved very hard to get those 39 
through. That included the period of 
the 9/11 attacks and the anthrax attack 
upon the Senate. In spite of all the ob-
stacles, by March 2, Senate Democrats 
had moved forward to help confirm 39 
of President Bush’s judicial nominees. 

Although the Senate Judiciary Com-
mittee has favorably reported 29 of 
President Obama’s Federal circuit and 
district court nominees to the Senate 
for final consideration, because of Re-
publican obstruction, the Senate has 
confirmed only 15 Federal circuit and 
district court nominees. So, by March 2 
of the second year of President Bush’s 
first term, 39; by March 2 of the second 
year of President Obama’s Presidency, 
15. That is more than 60 percent fewer. 
This is despite the fact that President 
Obama began sending judicial nomina-
tions to the Senate 2 months earlier 
than President Bush, after President 
Obama’s 13 months in office the Senate 
is has confirmed only 15 Federal circuit 
and district court judges. 

The judiciary is supposed to be out of 
partisan politics. This is really unac-
ceptable. In fact, I note that during 17 
months of President Bush’s first term 
when the Democrats were in charge, we 
confirmed 100 of his judges. During 31 
months with the Republicans in 
charge, they confirmed approximately 
100. We worked very hard to help Presi-
dent Bush though. 

The return, instead, is that the Re-
publicans have filibustered nominees, 
judicial nominees who, when they fi-
nally get a vote, get a unanimous vote. 
This has created a real crisis in the ju-
diciary. Last year’s total was the few-
est judicial nominees confirmed in the 
first year of a Presidency in more than 
50 years. Those 12 Federal circuit and 
district court confirmations were even 
below the 17 the Senate Republican 
majority allowed to be confirmed in 
the 1996 session. After that Presi-
dential election year, Chief Justice 
Rehnquist began criticizing the pace of 
judicial confirmations and the partisan 
Republican tactics. I hope the Chief 
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Justice would do what Chief Justice 
Rehnquist, another Republican did 
when Republicans were slowing up ju-
dicial nominations, and speak to the 
need to do this. 

I have spoken repeatedly to Senate 
leaders on both sides of the aisle and I 
made the following proposal: Agree to 
immediate votes on those judicial 
nominees who have been reported by 
the Senate Judiciary Committee with-
out dissent and agree to time agree-
ments to debate and vote on the oth-
ers. 

We are making a mockery of the Fed-
eral judiciary by bringing in such need-
less partisan politics. This is my 36th 
year and I have been here with both 
Republicans and Democrats in the ma-
jority, with both Republican and 
Democratic Presidents. I have never 
seen anything like this in 36 years. It 
involves the judiciary in partisan poli-
tics in a way that is unprecedented, 
but it also shames the Senate. The 
American people are right to ask why 
they are doing this. It makes no sense. 

Among the frustrations is that Sen-
ate Republicans have delayed and ob-
structed nominees chosen after con-
sultation with Republican home state 
Senators. Despite President Obama’s 
efforts, Senate Republicans have treat-
ed his nominees much, much worse. 

I noted when the Senate considered 
the nominations of Judge Christina 
Reiss of Vermont and Mr. Abdul Kallon 
of Alabama relatively promptly that 
they should serve as the model for Sen-
ate action. Sadly, they are the excep-
tion rather than the model. They show 
what the Senate could do, but does not. 
Time and again, noncontroversial 
nominees are delayed. When the Senate 
does finally consider them, they are 
confirmed overwhelmingly. Of the 15 
Federal circuit and district court 
judges confirmed, 12 have been con-
firmed unanimously. 

That is right. Republicans have only 
voted against 3 of President Obama’s 
nominees to the Federal circuit and 
district courts. One of those, Judge 
Gerry Lynch of the Second Circuit, 
garnered only three negative votes and 
94 votes in favor. Judge Andre Davis of 
Maryland was stalled for months and 
then confirmed with 72 votes in favor 
and only 16 against. Judge David Ham-
ilton was filibustered in a failed effort 
to prevent an up-or-down vote. 

The obstruction and delay is part of 
a partisan pattern. Even when they 
cannot say ‘‘no,’’ Republicans nonethe-
less demand that the Senate go slow. 
The practice is continuing. This is the 
17th filibuster of President Obama’s 
nominees. That does not count the 
many other nominees who were de-
layed or are being denied up-or-down 
votes by Senate Republicans refusing 
to agree to time agreements to con-
sider even noncontroversial nominees. 

Senate Republicans unsuccessfully 
filibustered the nomination of Judge 

David Hamilton of Indiana to the Sev-
enth Circuit, despite support for his 
nomination from the senior Republican 
in the Senate, DICK LUGAR of Indiana. 
Republicans delayed for months Senate 
consideration of Judge Beverly Martin 
of Georgia to the Eleventh Circuit, de-
spite her endorsement from both her 
Republican home State Senators. When 
Republicans finally agreed to her con-
sideration on January 20, she was con-
firmed unanimously. Whether Jeffrey 
Viken or Roberto Lange of South Da-
kota, who were supported by Senator 
THUNE, or Charlene Edwards Honeywell 
of Florida, who was supported by Sen-
ators MARTINEZ and LEMIEUX, virtually 
all of President Obama’s nominees 
have been prevented prompt Senate ac-
tion by Republican objections. 

But instead of making progress by 
promptly considering Justice Keenan’s 
noncontroversial nomination, we are 
now facing yet another Republican fili-
buster. There is no explanation for 
these delays, nor could there be. Jus-
tice Keenan is currently a justice on 
the Supreme Court of Virginia; she has 
an impressive judicial background. She 
has been a judge for the last 29 years— 
half of her life—and has served on each 
of the four levels of the Virginia State 
courts. If confirmed, Justice Keenan 
would be the first woman from Virginia 
to serve on the Fourth Circuit. She was 
also the first female general district 
court judge in Virginia, the first fe-
male circuit court judge in that State, 
the first woman named to the Virginia 
Court of Appeals, and the second fe-
male justice on the Virginia Supreme 
Court. 

The American Bar Association’s 
Standing Committee on the Federal 
Judiciary has unanimously rated her 
‘‘well qualified’’—its highest rating—to 
sit on the Fourth Circuit. The Virginia 
State Bar rated her ‘‘highly qualified’’ 
by unanimous vote, and bar associa-
tions throughout the State gave her 
their highest recommendation. Many 
of the lawyers who make up those asso-
ciations have practiced before Justice 
Keenan, so their strong support of her 
nomination is telling. 

Republican Senators should act as we 
acted when we worked together to re-
duce vacancies during the Bush admin-
istration. In fact, our work led to a re-
duction in vacancies in nearly every 
circuit. When President Bush left of-
fice, we had reduced vacancies in 9 of 
the 13 circuits from when President 
Clinton left office. One of the circuits 
where we succeeded in reducing vacan-
cies was the Fourth Circuit, the circuit 
to which Justice Keenan has been nom-
inated. 

Like the nomination of Steven Agee 
of Virginia to the Fourth Circuit, con-
firmed in President Bush’s last year in 
office by a Senate with a Democratic 
majority, Justice Keenan’s nomination 
should be able to be confirmed without 
further obstruction and delay. The 

Senate proceeded quickly to consider 
the Agee nomination, even though it 
was a Presidential election year, be-
cause President Bush had cooperated 
with the home State Senators to with-
draw the controversial nomination of 
Duncan Getchell and instead nominate 
Judge Agee. Mr. Getchell had been 
nominated over the objection of both 
Virginia Senators, a Republican and a 
Democratic, and his nomination was fi-
nally withdrawn after many wasted 
months. The Agee nomination also fol-
lowed years of contentiousness, as 
President Bush insisted on nomina-
tions like those of Jim Haynes and 
Claude Allen. When a President from 
either party works with home State 
senators to identify noncontroversial, 
well-qualified nominees, the Senate 
should move quickly to consider them. 

Regrettably, it has taken the Senate 
twice as long to consider Justice Keen-
an’s nomination as it did Judge Agee’s 
for a seat on the same Court. The Sen-
ate can and must do better for the 
American people and the rule of law. 

There is an easy place to start. The 
Senate can virtually double its total by 
considering the 14 judicial nominees 
currently on the Senate Executive Cal-
endar without additional delay. In De-
cember, I made several statements in 
this Chamber about the need for 
progress on the nominees reported by 
the Senate Judiciary Committee. I also 
spoke repeatedly to Senate leaders on 
both sides of the aisle and made the 
following proposal: Agree to immediate 
votes on those judicial nominees that 
are reported by the Senate Judiciary 
Committee without dissent, and agree 
to time agreements to debate and vote 
on the others. 

At the time there were six judicial 
nominees on the Senate Executive Cal-
endar that no Republican member of 
the Judiciary Committee had opposed. 
Republicans refused. We have consid-
ered just three of those nominations in 
the last 3 months. They were each con-
firmed unanimously, without a single 
Republican Senator voting or speaking 
against them. It should not have taken 
3 months to confirm three nominees 
unanimously. It has become the Repub-
lican strategy of delay—delay even 
those nominees they support. They de-
layed confirmation of Judge Beverly 
Martin of Georgia to the Eleventh Cir-
cuit until this year. They delayed con-
firmation of Judge Joseph Greenaway 
of New Jersey to the Third Circuit 
until last month. Still, three of the 
nominees who were reported unani-
mously last year are still stalled on the 
Senate Executive Calendar awaiting 
Republican agreement to vote on them. 

I renew my proposal. There are now 
eight judicial nominations on the Sen-
ate Executive Calendar that were re-
ported from the Senate Judiciary Com-
mittee without a single dissenting 
vote, including Barbara Keenan. When 
Republicans allow the Senate to con-
sider them, they will all be approved 
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overwhelmingly, if not unanimously. I 
urge Republicans to agree to consider 
and confirm them today. 

I further call upon Republicans to 
agree to time agreements on each of 
the other six judicial nominees ready 
for final Senate action. Only one Re-
publican Senator in the Judiciary Com-
mittee voted against Judge Wynn of 
North Carolina; only three voted 
against Judge Vanaskie of Pennsyl-
vania; only four voted against Ms. 
Stranch of Tennessee, who is supported 
by the senior Senator from Tennessee, 
a Republican and a member of the Sen-
ate Republican leadership. Senate Re-
publicans should identify the time they 
require to debate the nominations of 
Justice Butler of Wisconsin, Judge 
Chen of California and Judge Pearson 
of Ohio, who are all well-qualified 
nominees for district court vacancies, 
which are typically considered and con-
firmed without lengthy debate. 

During the debate on Judge Martin’s 
nomination earlier this year, several 
misstatements were made on the floor 
of the Senate. I corrected the record on 
January 25. More recently, during Sen-
ate consideration of Judge 
Greenaway’s nomination, additional 
misstatements were made here. It may 
be that some Republicans were un-
aware of the efforts by me, the Sen-
ators from New Jersey, and the Demo-
cratic leadership to consider Judge 
Greenaway’s nomination earlier. Re-
publicans were repeatedly asked to 
agree to consider both the Martin and 
Greenaway nominations. The majority 
leader stated so on January 22, as did I 
on January 25. Those efforts began long 
before January 22. Perhaps those Re-
publicans who say it only took 2 weeks 
to schedule the Greenaway vote did not 
know of those discussions. But it still 
does not answer the question of why it 
took 2 weeks for Republicans to agree 
hold a vote that was unanimous. 

In addition, the record should be 
clear that the New Jersey Senators had 
indicated their support for the 
Greenaway nomination since it was 
first announced, and were in no way a 
source of delay. Neither Senator ‘‘re-
fused’’ or ‘‘failed’’ to send in their con-
sent to proceed. To the contrary, the 
hearing on the Greenaway nomination 
was in September, because I honored 
Republicans’ request that committee 
not to proceed with additional hearings 
in the summer, while a Supreme Court 
nomination was being considered. The 
fact is that during those months, it was 
Senate Republicans who were unpre-
pared to proceed to a hearing on the 
Greenaway nomination. There is no 
cause to blame the Senators from New 
Jersey for delays in considering that 
nomination. Republicans’ suggestion 
that Democrats are delaying in their 
consent to advance these nominations 
is also more than ironic since they 
have never acknowledged, nor accept-
ed, responsibility for pocket filibus-

tering more than 60 of President Clin-
ton’s judicial nominees. In fact, when I 
became chairman of the Judiciary 
Committee, I made Senators’ consent 
forms, or blue slips, public for the first 
time. I am still waiting for Republicans 
to agree to make public their blue slips 
from 1993 through 2000. Because of the 
change I made, the anonymous holds 
that obstructed so many of President 
Clinton’s nominees did not continue 
under President Bush. Regrettably, un-
like President Obama, his predecessor 
did not work with Senators of the 
other party on nominations. It is no se-
cret that the reason the committee did 
not proceed on President Bush’s nomi-
nee to the vacancy on the Third Circuit 
from New Jersey was because the New 
Jersey Senators did not consent. 

So when Senator SESSIONS says that 
he respects me for consulting with 
home State Senators, and in the same 
statement criticizes me for consulting 
with home State Senators, it is a bit 
disturbing. When he asks me not to 
hold hearings and then criticizes me 
for supposedly delaying hearings, it is 
not fair. When the Republicans are not 
ready to proceed on a nomination and 
then attribute the delays to others, it 
is wrong. Maybe the lesson is that I 
should not accommodate Republican 
requests but press the schedule more 
quickly, because otherwise I risk being 
accused of going too slowly. 

We have seen unprecedented obstruc-
tion by Senate Republicans on issue 
after issue—over 100 filibusters last 
year alone, which affected 70 percent of 
all Senate action. Instead of time 
agreements and the will of the major-
ity, the Senate is faced with a require-
ment to find 60 Senators to overcome a 
filibuster on issue after issue. The Sen-
ate was not allowed to complete action 
on short extensions of unemployment 
insurance benefits, the Satellite Home 
Viewer Act, and other needed measures 
last week because of Republican objec-
tion. Unfortunately, we have seen the 
repeated abuse of filibusters, and delay 
and obstruction have become the norm 
for Senate Republicans. 

Just as Senate Republicans reversed 
themselves when it came time to vote 
on the deficit reduction commission 
that they had sponsored; just as Senate 
Republicans who voted for the USA 
PATRIOT Act Sunset Extension Act, S. 
169, which was reported by the Senate 
Judiciary Committee last October, 
have reversed themselves and aban-
doned it; so, too, have Senate Repub-
licans reversed themselves on filibus-
ters against nominations. Those who 
just a short time ago said that a major-
ity vote is all that should be needed to 
confirm a nomination, and that filibus-
ters of nominations are unconstitu-
tional, have reversed themselves and 
now employ any delaying tactic they 
can. They have ratcheted up their par-
tisanship to delay and obstruct the 
President’s nominees—once the Amer-

ican people elected a Democratic Presi-
dent. 

The Republican practice of making 
supermajorities the new standard to 
proceed to consider many non-
controversial and well-qualified nomi-
nations for important posts in the ex-
ecutive branch, and to fill vacancies on 
the Federal courts, is having a debili-
tating effect on our government’s abil-
ity to serve the American people. Hard- 
working Americans who seek justice in 
our overburdened Federal courts are 
the ones who will pay the price for Re-
publicans’ obstruction and delay. They 
deserve better. 

Even after years of Republican pock-
et filibusters that led to skyrocketing 
judicial vacancies, Democrats did not 
practice this kind of obstruction and 
delay in considering President Bush’s 
nominations. We worked hard to re-
verse the Republican obstructionism. 
In the second half of 2001, the Demo-
cratic majority in the Senate pro-
ceeded to confirm 28 judges. During 
just the second year of President 
Bush’s first term, the Democratic Sen-
ate majority confirmed 72 judicial 
nominations and helped reduce the va-
cancies left by Republican obstruc-
tionism of President Clinton’s judicial 
nominees from over 110 to 59 by the end 
of 2002. Overall, as I have noted, in the 
17 months that I chaired the Senate 
Judiciary Committee during President 
Bush’s first term, the Senate confirmed 
100 of his judicial nominees. By com-
parison, the total number of Federal 
circuit and district court judges con-
firmed during the 13 months President 
Obama has been in office is barely 15 
percent of that total. 

Senate Democrats continued to work 
to reduce vacancies even during Presi-
dent Bush’s last year in office. With 
Senate Democrats again in the major-
ity, we reduced judicial vacancies to as 
low as 34, even though it was a presi-
dential election year. When President 
Bush left office, we had reduced vacan-
cies in 9 of the 13 Federal circuits. 

As matters stand today, judicial va-
cancies have spiked again, as they did 
due to Republican obstruction in the 
1990s. These vacancies are again being 
left unfilled. We started 2010 with the 
highest number of vacancies on article 
III courts since 1994, when the vacan-
cies created by the last comprehensive 
judgeship bill were still being filled. 
While it has been nearly 20 years since 
we enacted a Federal judgeship bill, ju-
dicial vacancies are nearing record lev-
els, with 104 current vacancies and an-
other 22 already announced. If we had 
proceeded on the judgeship bill rec-
ommended by the Judicial Conference 
to address the growing burden on our 
Federal judiciary, as we did in 1984 and 
1990, in order to provide the resources 
the courts need, current vacancies 
would stand over 160 today and would 
be headed toward 180. That is the true 
measure of how far behind we have fall-
en. 
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Republican Senators insisted on 

stalling confirmation of the nomina-
tion of Judge Gerard Lynch, who was 
confirmed with more than 90 votes. 
They insisted on stalling the nomina-
tion of Judge Andre Davis, who was 
confirmed with more than 70 votes. 
They unsuccessfully filibustered the 
nomination of Judge David Hamilton 
last November, having delayed its con-
sideration for months. They stalled 
Judge Beverly Martin’s nomination for 
at least 2 months because they would 
not agree to consider it before January 
20. They stalled for 3 additional weeks 
on Judge Greenaway’s nomination be-
fore he was confirmed unanimously. We 
have wasted weeks and months having 
to seek time agreements in order to 
consider nominations that were re-
ported by the Senate Judiciary Com-
mittee unanimously and who are then 
confirmed overwhelmingly by the Sen-
ate once they are finally allowed to be 
considered. 

I, again, urge Senate Republicans to 
reconsider their strategy and allow 
prompt consideration of all 14 judicial 
nominees awaiting Senate consider-
ation, not just Barbara Keenan of Vir-
ginia, but also the following nominees: 
Jane Stranch of Tennessee, nominated 
to the Sixth Circuit; Judge Thomas 
Vanaskie of Pennsylvania, nominated 
to the Third Circuit; Judge Denny Chin 
of New York, nominated to the Second 
Circuit; Judge William Conley, nomi-
nated to the Western District of Wis-
consin; Justice Rogeriee Thompson of 
Rhode Island, nominated to the First 
Circuit; Judge James Wynn of North 
Carolina, nominated to the Fourth Cir-
cuit; Judge Albert Diaz of North Caro-
lina, nominated to the Fourth Circuit; 
Judge Edward Chen, nominated to the 
Northern District of California; and 
Justice Louis Butler, nominated to the 
Western District of Wisconsin; Nancy 
Freudenthal, nominated to the District 
of Wyoming; Denzil Marshall, nomi-
nated to the Eastern District of Arkan-
sas; Benita Pearson, nominated to the 
Northern District of Ohio and Timothy 
Black, nominated to the Southern Dis-
trict of Ohio. 

(The remarks of Mr. LEAHY and Mr. 
SESSIONS are printed in today’s RECORD 
under ‘‘Morning Business.’’) 

The PRESIDING OFFICER (Mr. 
CASEY). The Senator from Vermont. 

Mr. LEAHY. Mr. President, I suggest 
the absence of a quorum and ask unani-
mous consent that the time be equally 
divided. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The clerk will call the roll. 
The assistant legislative clerk pro-

ceeded to call the roll. 
Mr. WEBB. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER (Mr. 
UDALL of New Mexico). Without objec-
tion, it is so ordered. 

Mr. WEBB. Mr. President, I rise 
again to speak on behalf of Justice 
Barbara M. Keenan, the nominee to 
serve on the Fourth Circuit. I would 
like to point out this is the third time 
I have had the pleasure of outlining her 
qualifications and also would like to 
express my regret that the Senate is 
again being forced to waste valuable 
time that could be used toward solving 
greater problems in our country in 
order to go through these repeated 
delays on votes that are going to be, if 
not unanimous, certainly well above 90 
of our body in favor of this type of 
nomination. 

The American people are com-
menting about how the Congress is not 
addressing the true problems of the 
country. I think this is an example 
that perhaps all those who are inter-
ested in our political system can com-
prehend rather quickly, of obstruc-
tionism and of the unnecessary delay 
of the appointment of individuals who 
are vitally needed as we look at the 
state of our judicial system today. 

Justice Keenan was voted out of com-
mittee in October of last year by a 
unanimous voice vote. Her nomination 
is noncontroversial. She has been a 
dedicated public servant, a fair and 
balanced jurist. Her nomination has 
broad bipartisan support not only in 
this body but also in the Common-
wealth of Virginia. So I again believe it 
is critical we move forward as quickly 
as possible to confirm this nomination. 

There are currently four vacancies on 
the Fourth Circuit—more than any 
other circuit in our country. This seat 
that Justice Keenan would fill has been 
vacant now for more than 2 years. She 
is an extraordinary choice to fill this 
vacancy. 

She has been a State supreme court 
justice since 1991. She has been a trail-
blazer for women in the law through-
out her career. At the age of 29, she was 
the first female general district court 
judge in Virginia, when she was se-
lected for the Fairfax County bench in 
1980. She became the first female cir-
cuit court judge when she was pro-
moted to that court in 1982. In 1985, she 
was 1 of 10 judges named to the first 
Virginia Court of Appeals and was the 
only woman on that court when it was 
first created. She was selected for the 
State supreme court, the second female 
justice ever to serve there, in 1991. She 
was, in fact, the first judge to serve on 
all four levels of Virginia’s courts. 

As I pointed out in my previous floor 
remarks, I think it is very important 
for the understanding of this body to 
point out that when Governor McDon-
nell was recently sworn into office, he 
specifically requested that Justice 
Keenan deliver him that oath of office. 
In fact, Governor McDonnell has re-
leased a statement where he said: 

Virginia Supreme Court Justice Barbara 
Keenan is one of the foremost legal minds in 
our Commonwealth. . . .Her nomination by 

the President for the United States Court of 
Appeals for the Fourth Circuit is one that 
should be viewed favorably and acted upon 
expeditiously. Justice Keenan has dedicated 
her career to public service . . . I look for-
ward to her service on the Fourth Circuit 
bench. 

This is from Governor McDonnell, 
who is from the Republican Party, and 
I think it is a clear indication of the 
broad respect this individual has with-
in the Commonwealth. 

I am mindful of the Senate’s con-
stitutional role in confirming execu-
tive nominations. This is vitally im-
portant. We have a robust vetting proc-
ess. Debate is important and appro-
priate. We have conducted, inside the 
Virginia delegation, that kind of vet-
ting process which resulted in Justice 
Keenan’s name being moved forward. 

Again, in the name of pragmatic bi-
partisanship and in the spirit of good 
governance in the way we should be 
spending valuable time on the Senate 
floor, with so many issues affecting 
this country, we need to move past 
these artificial barriers. We need to 
stop putting delays in front of the 
types of issues we should be con-
fronting. Let’s get on with the business 
of governing. 

Again, as I pointed out in my pre-
vious statement, of the 876 Federal 
judgeships, there are currently 100 va-
cancies. These vacancies delay the ad-
ministration of justice, they delay the 
resolution of disputes, and they dimin-
ish our citizens’ right to a speedy trial. 
They affect the respect for our whole 
governmental process. 

In light of the fact that my pre-
diction is Justice Keenan will get, if 
not 100 votes in this body—I doubt she 
will get 1 or 2 negative votes in this 
whole body—there is no need for us to 
go through hours and hours of debate 
and delay in order to get her where she 
needs to be; that is, on the Fourth Cir-
cuit. So I am asking my colleagues 
across the aisle if we might not move 
this nomination forward in a timely 
way. 

With that, I yield the floor. 
Mr. CARDIN. Mr. President, I rise 

today to urge the Senate to invoke clo-
ture on the nomination of Barbara 
Milano Keenan of Virginia to be a 
United States circuit judge for the 
Fourth Circuit. 

I had the privilege to chair Justice 
Keenan’s confirmation hearing on Oc-
tober 7 of last year. The Judiciary 
Committee reported out her nomina-
tion by voice vote on October 29 of last 
year. And here we are today over 4 
months later, just now debating the 
nomination. 

I take a special interest in the fourth 
Circuit, as it includes my home State 
of Maryland. In May 2008 I chaired the 
confirmation hearing for Justice Ste-
ven Agee, who also served on the Vir-
ginia Supreme Court and was con-
firmed to be a U.S. circuit judge for the 
Fourth Circuit. In April 2009 I chaired 
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the confirmation hearing for Judge 
Andre Davis of Maryland, who was 
overwhelmingly confirmed by the Sen-
ate by a 72 to 16 vote in November. 

I mention these nominations by way 
of background for my colleagues, be-
cause the Fourth Circuit has one of the 
highest vacancy rates in the country 
today. Out of the 15 seats authorized by 
Congress, 4 are vacant, which means 
over one-quarter of the court’s seats 
are now vacant. Our circuit courts of 
appeals are the final word for most of 
our civil and criminal litigants, as the 
Supreme Court only accepts a handful 
of cases. I had hoped that the Senate 
will move more quickly to nominate 
and confirm qualified candidates for 
these seats. I also look forward to in-
creasing the diversity of the judges of 
the Fourth Circuit. 

So I don’t understand why the Senate 
has been moving so slowly on nomina-
tions, most of which are not controver-
sial. Of the 15 Federal circuit and dis-
trict court judges confirmed during 
President Obama’s tenure, 12 have been 
confirmed unanimously. Republicans 
have only voted against three of Presi-
dent Obama’s nominees to the Federal 
circuit and district courts. I expect 
that when Justice Keenan comes to a 
vote, she will be overwhelmingly con-
firmed, if not unanimously confirmed. 
So why is the Senate waiting more 
than 4 months to act on her nomina-
tion after it has been reported by the 
Judiciary Committee by a voice vote? 

We started 2010 with the highest 
number of vacancies on article III 
courts since 1994, when the vacancies 
created by the last comprehensive 
judgeship bill were still being filled. 
Judicial vacancies are nearing record 
levels, with 102 current vacancies and 
another 23 already announced. 

Justice Keenan comes to the Senate 
with an impressive amount of experi-
ence. She has served on each of the 
four levels of the Virginia State courts: 
General District Court, Circuit Court, 
Court of Appeals, and Supreme Court. 
She was admitted to the State Bar of 
Virginia in 1974. She first took the 
bench at the age of 29, and fittingly has 
served for a judge for the last 29 years. 
Before serving as a judge, she worked 
as an attorney in private practice and 
as a local prosecutor. 

Justice Keenan has presided over an 
impressive amount of cases. She pre-
sided over several thousand cases of to 
judgment as a judge of the General Dis-
trict Court of Fairfax County, VA, 
which includes misdemeanors and 
smaller civil cases. As a circuit court 
judge, she presided over 600 cases that 
proceeded to verdict or judgment, and 
handled a wide range of criminal and 
civil cases, including both jury trials 
and bench trials. Finally, Justice Ken-
nan now serves on the Virginia Su-
preme Court, a position she has held 
since 1991. I understand that under Vir-
ginia law, Supreme Court Justices 

serve 12 year-terms, and then must 
seek reappointment by the State gen-
eral assembly. Justice Keenan was 
unanimously reappointed by the gen-
eral assembly. 

If confirmed, Justice Keenan would 
be the first woman from Virginia to 
serve on the Fourth Circuit. 

Justice Keenan earned her B.A. from 
Cornell University, her J.D. from the 
George Washington University Law 
School, and her L.L.M. from the Uni-
versity Of Virginia School Of Law. 

She received a unanimous rating of 
‘‘well qualified’’ by the American Bar 
Association’s Standing Committee on 
the Federal Judiciary, which is their 
highest rating. 

So I am pleased to join Senators 
WEBB and WARNER today on the floor in 
support of her nomination. I commend 
the Senators on the process they used 
to make recommendations to the 
White House for the Virginia vacancy. 

I hope the Senate will invoke cloture 
on this nomination today, and then 
take final action to confirm this nomi-
nation without any further delay. 

I suggest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The bill clerk proceeded to call the 

roll. 
Mr. WARNER. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. WARNER. Mr. President, I ask 
unanimous consent that I be allowed to 
speak for up to 5 minutes, using part of 
the Republican time. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. WARNER. Mr. President, I rise 
to speak in support of the nomination 
of Justice Barbara Keenan to serve on 
the U.S. Court of Appeals for the 
Fourth Circuit. 

In the summer of 2009, my colleague 
and friend, Senator WEBB, and I had 
the honor of interviewing a number of 
potential candidates to serve on the 
U.S. Court of Appeals for the Fourth 
Circuit. We were enormously impressed 
by the quality of all the candidates 
being considered. But one candidate 
rose to the top of the list because of 
her extensive experience, her judicial 
temperament, and her commitment to 
the law. That candidate was Justice 
Barbara Keenan. 

President Obama nominated Justice 
Keenan last September, and in late Oc-
tober the members of the Senate Judi-
ciary Committee reported her nomina-
tion by unanimous consent. 

Justice Keenan’s nomination has 
been on the Senate Calendar for 4 
months now. I believe it is time for 
this Chamber to consider the nomina-
tion and give Justice Keenan an up-or- 
down vote. 

Justice Keenan has served with dis-
tinction at every level of State court in 

Virginia. She has served as a justice on 
the Virginia Supreme Court since 1991. 
She also served on the Fairfax County 
General District Court, the Circuit 
Court of Fairfax County, and the Court 
of Appeals of Virginia. Every one of 
Virginia’s bars, including the State bar 
and the State Bar Judicial Nomina-
tions Committee, have all recognized 
Justice Keenan and recommended her 
with their highest approval rating—ei-
ther ‘‘highly qualified’’ or ‘‘highly rec-
ommended.’’ 

I might also mention in passing that 
Justice Keenan was the first woman 
appointed to the bench in Virginia and 
was one of the original 10 appointees to 
the Virginia Court of Appeals during 
its creation in 1985. Lest any of my col-
leagues on either side of the aisle think 
this falls on the partisan divide that so 
often I think stymies this body, Jus-
tice Keenan not only has the support of 
Senator WEBB and myself, but she has 
the support of our new Republican Gov-
ernor, Governor McDonnell. Justice 
Keenan actually administered the oath 
of office to Governor McDonnell just 6 
weeks ago. 

I am a new Member of this body, and 
perhaps I sometimes don’t always un-
derstand the rules and process. How-
ever, it does seem strange to me that a 
justice who is as highly regarded and 
recommended as Justice Keenan— 
someone whom the President nomi-
nated months and months ago and 
someone who has received unanimous 
support in the Senate Judiciary Com-
mittee and someone who has the sup-
port not only of both Senators from 
Virginia but our Republican Gov-
ernor—has had to wait so long to get a 
vote. 

So I am hopeful the Senate will act 
on this nomination. I look forward to 
casting my vote in support of Justice 
Barbara Keenan’s nomination, and I 
encourage my colleagues on both sides 
of the aisle to vote for cloture so we 
can move to that very important vote 
and fill one more of these vacancies on 
a very important court in the Fourth 
Circuit. 

Mr. President, I thank you for the 
time. I yield the floor, and I note the 
absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. WHITEHOUSE. Mr. President, I 
ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. WHITEHOUSE. Mr. President, I 
ask unanimous consent that all re-
maining time be yielded back. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

CLOTURE MOTION 
The PRESIDING OFFICER. Under 

the previous order and pursuant to rule 
XXII, the Chair lays before the Senate 
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the pending cloture motion, which the 
clerk will state. 

The legislative clerk read as follows: 
CLOTURE MOTION 

We, the undersigned Senators, in accord-
ance with the provisions of rule XXII of the 
Standing Rules of the Senate, hereby move 
to bring to a close debate on the nomination 
of Barbara Milano Keenan, of Virginia, to be 
a United States Circuit Judge for the Fourth 
Circuit. 

Harry Reid, Herb Kohl, Sheldon White-
house, Richard J. Durbin, Benjamin L. 
Cardin, Patty Murray, Mark Begich, 
Kirsten E. Gillibrand, Mark R. Warner, 
Russell D. Feingold, Al Franken, Ro-
land W. Burris, Dianne Feinstein, Pat-
rick J. Leahy, Barbara Boxer, Charles 
E. Schumer, Edward E. Kaufman. 

The PRESIDING OFFICER. By unan-
imous consent, the mandatory quorum 
call has been waived. 

The question is, Is it the sense of the 
Senate that debate on the nomination 
of Barbara Milano Keenan, of Virginia, 
to be a United States Circuit Judge for 
the Fourth Circuit shall be brought to 
a close? 

The yeas and nays are mandatory 
under the rule. 

The clerk will call the roll. 
The legislative clerk called the roll. 
Mr. KYL. The following Senator is 

necessarily absent: the Senator from 
Texas (Mrs. HUTCHISON). 

The PRESIDING OFFICER. Are there 
any other Senators in the Chamber de-
siring to vote? 

The yeas and nays resulted—yeas 99, 
nays 0, as follows: 

[Rollcall Vote No. 29 Ex.] 
YEAS—99 

Akaka 
Alexander 
Barrasso 
Baucus 
Bayh 
Begich 
Bennet 
Bennett 
Bingaman 
Bond 
Boxer 
Brown (MA) 
Brown (OH) 
Brownback 
Bunning 
Burr 
Burris 
Byrd 
Cantwell 
Cardin 
Carper 
Casey 
Chambliss 
Coburn 
Cochran 
Collins 
Conrad 
Corker 
Cornyn 
Crapo 
DeMint 
Dodd 
Dorgan 

Durbin 
Ensign 
Enzi 
Feingold 
Feinstein 
Franken 
Gillibrand 
Graham 
Grassley 
Gregg 
Hagan 
Harkin 
Hatch 
Inhofe 
Inouye 
Isakson 
Johanns 
Johnson 
Kaufman 
Kerry 
Klobuchar 
Kohl 
Kyl 
Landrieu 
Lautenberg 
Leahy 
LeMieux 
Levin 
Lieberman 
Lincoln 
Lugar 
McCain 
McCaskill 

McConnell 
Menendez 
Merkley 
Mikulski 
Murkowski 
Murray 
Nelson (NE) 
Nelson (FL) 
Pryor 
Reed 
Reid 
Risch 
Roberts 
Rockefeller 
Sanders 
Schumer 
Sessions 
Shaheen 
Shelby 
Snowe 
Specter 
Stabenow 
Tester 
Thune 
Udall (CO) 
Udall (NM) 
Vitter 
Voinovich 
Warner 
Webb 
Whitehouse 
Wicker 
Wyden 

NOT VOTING—1 

Hutchison 

The PRESIDING OFFICER. On this 
vote, the yeas are 99, the nays are 0. 
Three-fifths of the Senators duly cho-
sen and sworn having voted in the af-
firmative, the motion is agreed to. 

Mr. CARDIN. Mr. President, I ask 
unanimous consent that the vote on 
the confirmation of the nominee occur 
at 2:15 p.m. and that postcloture time 
be considered expired at that time; 
that upon confirmation, the motion to 
reconsider be considered made and laid 
upon the table, the President be imme-
diately notified of the Senate’s action, 
and the Senate then resume legislative 
session; further, after this unanimous 
consent request is granted, the Senate 
then stand in recess until 2:15 p.m. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

RECESS 

The PRESIDING OFFICER. Under 
the previous order, the Senate stands 
in recess until 2:15 p.m. 

Thereupon, the Senate, at 12:42 p.m., 
recessed until 2:15 p.m. and reassem-
bled when called to order by the Pre-
siding Officer (Mr. BEGICH). 

f 

EXECUTIVE SESSION 

NOMINATION OF BARBARA 
MILANO KEENAN TO BE UNITED 
STATES CIRCUIT JUDGE FOR 
THE FOURTH CIRCUIT—Continued 

Mr. DODD. Mr. President, I ask for 
the yeas and nays on the pending nomi-
nation. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There appears to be a sufficient sec-
ond. 

Under the previous order, the ques-
tion is, Will the Senate advise and con-
sent to the nomination of Barbara 
Milano Keenan of Virginia to be United 
States Circuit Judge for the Fourth 
Circuit. 

The Senator from Vermont. 
Mr. LEAHY. Mr. President, I ask 

unanimous consent that each side be 
allowed 1 minute before the vote. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. LEAHY. Mr. President, as with 
so many other nominations before the 
Senate, Justice Keenan has waited an 
extraordinary amount of time to be 
confirmed. Her nomination was re-
ported without dissent by the Judici-
ary Committee more than 4 months 
ago. The unprecedented pattern of 
delay and obstruction by Senate Re-
publicans on issue after issue—over 100 
filibusters last year—has affected 70 
percent of all Senate action. We have 
to file cloture just to bring up a non-
controversial matter. 

In addition to the Keenan nomina-
tion, 10 judicial nominations that re-
ceived bipartisan support are being de-
layed. The Senate can almost double 
the total number of judicial nomina-
tions confirmed by stopping the filibus-
ters—by not requiring that and vote up 
or down. 

Americans elect us to vote yes or no, 
not to vote maybe, and when you have 
a filibuster, you vote maybe. We ought 
to have the guts to vote yes or vote no. 

The nomination of Justice Barbara 
Keenan of Virginia to the Fourth Cir-
cuit is noncontroversial. She should 
have been confirmed long ago. She has 
the support of her home State Senators 
and that of Virginians from both par-
ties, and many others. She was ap-
proved unanimously by the Senate Ju-
diciary Committee over four months 
ago. As I predicted, and as the Senators 
from Virginia predicted, the Senate 
unanimously voted to end the fili-
buster of this nomination, 99–0. No 
member of the Senate has spoken in 
opposition to her nomination. There is 
no reason she should not be confirmed 
unanimously. 

Despite the overwhelming support for 
Justice Keenan, the Senate’s consider-
ation of her nomination was filibus-
tered by Senate Republicans. Just as 
one Senator has objected to passing un-
employment insurance and COBRA 
benefits and Medicare payments for 
doctors and extending the Satellite 
Home Viewer Act, Republicans refused 
to agree to debate and vote on the 
nomination of Justice Keenan. In fact, 
they have refused to consider any judi-
cial nominations for the last three 
weeks. Delay and obstruction, obstruc-
tion and delay. Even for nominations 
that will be confirmed unanimously. 

The Senate is far behind where we 
should be in helping to fill judicial va-
cancies. Vacancies have skyrocketed to 
more than 100, and more have been an-
nounced. We need to do better. The 
American people deserve better. 

Instead of time agreements and the 
will of the majority, the Senate is 
faced with requiring cloture petitions 
and 60 votes to overcome a filibuster on 
issue after issue. In addition to the 
Keenan nomination, 10 judicial nomi-
nations that received strong bipartisan 
support in the Judiciary Committee— 
including seven that were reported 
without dissent—should be considered 
without delay. Debate should be sched-
uled, and votes taken on each of 14 ju-
dicial nominees stalled who have al-
ready been considered and favorably re-
ported by the Judiciary Committee. 
Only 15 Federal circuit and district 
court judges have been considered by 
the Senate during President Obama’s 
13 months in office. By this date during 
President Bush’s first term, the Senate 
had confirmed 39 judicial nominees. 
The Senate can almost double the total 
number of judicial nominations it has 
confirmed by considering the other ju-
dicial nominees already before the Sen-
ate awaiting final action. We should do 
that now, without more delay, without 
additional obstruction. 

In December, I made several state-
ments in this chamber about the need 
for progress on the nominees reported 
by the Senate Judiciary Committee. I 
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