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and I can say from experience, that the 
people of Nevada have been lucky to 
have such a dedicated and capable 
woman fighting on their behalf. That is 
why I was proud to send Judy a note 
recently letting her know that, with 
her help, we have won the fight against 
Yucca Mountain. 

f 

PATIENT PROTECTION AND 
AFFORDABLE CARE ACT 

Mr. LEVIN. Mr. President, I am 
pleased that the President signed into 
law today the Patient Protection and 
Affordable Care Act. This bill included 
a provision that would extend Medicare 
wage index reclassifications for hos-
pitals across more than half of the 
United States, including several in my 
home State. 

The Medicare Modernization Act of 
2003 included section 508 which reclassi-
fied many hospitals’ Medicare wage 
index to appropriately reflect the wage 
index of their area. This provision en-
sures that hospitals are able to com-
pete fairly in that area’s labor market. 
Since the MMA was enacted, section 
508 has been extended numerous times. 
Many hospitals, including some in 
Michigan, were left out of these subse-
quent extensions. Consequently, those 
hospitals, originally included in sec-
tion 508, required technical corrections 
so they could continue to be reclassi-
fied along with the other original hos-
pitals included in section 508. This is 
something that we have done in pre-
vious years and is nothing new. These 
technical fixes just ensure that the 
original intent of section 508 is main-
tained. 

Mr. LEAHY. Mr. President, earlier 
this week, we saw what I have called 
the dawn of a new day of hope for tens 
of millions of Americans who have fall-
en through the cracks—or who worry 
with good reason that they may fall 
through the cracks—of our broken 
health insurance system. The signing 
into law of comprehensive health in-
surance reform by President Barack 
Obama ranks with the creation of So-
cial Security and Medicare as a defin-
ing moment and legislative achieve-
ment. 

Congress and Presidents from both 
parties tried to reform the health in-
surance system for decades. Through 
an arduous process over the last year, 
America rose to meet one of its fore-
most challenges. This effort prevailed 
through the grueling gauntlet of ob-
structionism erected by defenders of 
the status quo. It took a year of de-
bate, the work of numerous commit-
tees and both Chambers of Congress to 
enact health insurance reform and to 
begin to get a handle on costs by hav-
ing Americans covered by health insur-
ance. 

Now that comprehensive health in-
surance reform is the law of the land, 
the Senate is already working on im-

provements to this legislation. These 
include making coverage more afford-
able and creating a more equitable dis-
tribution of Medicaid reimbursements 
to States like Vermont that acted 
early and correctly on reform. 

Some are still in denial, and continue 
to resist the path to reform. Some in 
the Senate resist improvements to the 
aspects of the new law that they had 
previously criticized. They appear in-
tent on voting against improvements 
and, in effect, in favor of the aspects of 
the law they had said raised concerns. 
Some opponents of reform continue to 
distort what this reform really means, 
and continue their misleading argu-
ments and spurious attacks. Some ap-
pear to see political gain in trying to 
attack health care reform with law-
suits. This is an effort to have judges 
override the legislative decisions of 
Congress, the elected representatives 
of the American people. This is an ef-
fort to repeal through the courts what 
they cannot do in Congress. Regard-
less, health insurance reform is the law 
of the land. 

Every member of Congress takes an 
oath of office. Ours is to ‘‘support and 
defend the Constitution of the United 
States.’’ I take this oath very seriously 
and always have. We took it seriously 
during the many months of open and 
public debate of the Patient Protection 
and Affordable Care Act last year. Dur-
ing Senate debate last December, as 
chairman of the Senate Judiciary Com-
mittee, I responded to arguments about 
the constitutionality of the bill’s re-
quirement that individuals purchase 
health insurance. During that debate, 
the Senate rejected a purported con-
stitutional point of order raised by Re-
publicans claiming that the individual 
responsibility requirement was uncon-
stitutional. The Senate’s judgment and 
mine were that the act was constitu-
tional. 

This week the President signed the 
measure into law. This President has 
studied the Constitution. He has served 
in the Senate. He has taught classes on 
constitutional law. The oath he took 
when he became President of the 
United States of America is provided in 
the Constitution. He swore that he 
would to the best of his ability ‘‘pre-
serve, protect and defend the Constitu-
tion of the United States.’’ I know 
President Obama and know that he 
takes his oath seriously. I know that 
when he signed the Patient Protection 
and Affordable Care Act into law, he 
understood it to be consistent with the 
Constitution. 

Despite the overheated rhetoric from 
opponents, the authority of Congress 
to act is well-established by the text 
and the spirit of the Constitution, by 
prior acts of Congress like Social Secu-
rity and Medicare, by longstanding 
precedent established by our courts, 
and by the history of American democ-
racy. These were arguments considered 

and rejected in congressional commit-
tees. They were arguments expressly 
considered by the Senate. Indeed the 
findings adopted and contained in the 
law itself are that the individual re-
sponsibility requirement is commercial 
and economic in nature, has a substan-
tial effect on interstate commerce and 
is ‘‘essential to creating effective 
health insurance markets.’’ That is the 
congressional judgment. 

Ironically, the so-called individual 
mandate has long been a Republican 
proposal. The individual mandate was 
supported by the senior Senator from 
Arizona, Mr. MCCAIN, when they op-
posed health care reform efforts during 
the Clinton administration. It was a 
part of the health care reform effort in 
Massachusetts supported by former 
Governor Mitt Romney, a Republican. 

This individual mandate did not 
originate with President Obama. In 
fact, when President Obama was a can-
didate, as a matter of policy he did not 
support the individual mandate re-
quirement as part of his initial com-
prehensive health reform proposal. It 
was one of the hundreds of Republican 
health care reform ideas he came to 
support and that were included in the 
law as the bill was drafted, developed, 
debated and passed. Now that the law 
is enacted, some Republicans have 
changed their tune in order to under-
cut these reforms by suggesting that it 
is unconstitutional. 

Although the legislative record sup-
ports the constitutionality of the indi-
vidual mandate, and expert after ex-
pert maintain that there is no question 
about congressional authority, I, 
again, recall what I set forth last De-
cember when the Senate considered 
this issue, made its findings and 
reached its determination. 

The Constitution of the United 
States begins with a preamble that sets 
forth the purposes for which ‘‘We the 
People of the United States’’ ordained 
and established it. Among the six pur-
poses set forth by the Founders was 
that the Constitution was established 
to ‘‘promote the general Welfare.’’ It is 
hard to imagine an issue more funda-
mental to the general welfare of all 
Americans than their health. 

The authority and responsibility for 
taking actions to further this purpose 
is vested in Congress by article I of the 
Constitution. In particular article I, 
section 8, sets forth several of the core 
powers of Congress, including the ‘‘gen-
eral welfare clause,’’ the ‘‘commerce 
clause’’ and the ‘‘necessary and proper 
clause.’’ These clauses form the basis 
for Congress’s power, and include au-
thority to reform health care by con-
taining spiraling costs and ensuring its 
availability for all Americans. 

Any serious questions about congres-
sional power to take comprehensive ac-
tion to build and secure the social safe-
ty net have been settled over the past 
century. According to article I, section 
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8: ‘‘The Congress shall have Power To 
lay and collect Taxes, Duties, Imposts 
and Excises, to pay the Debts and pro-
vide for the common Defense and gen-
eral Welfare of the United States.’’ 
This clause has been the basis for ac-
tions by Congress to provide for Ameri-
cans’ social and economic security by 
passing Social Security, Medicare and 
Medicaid. Those landmark laws provide 
the well-established foundation on 
which Congress builds with the Patient 
Protection and Affordable Care Act. 

As noted by Tom Schaller, enforcing 
the individual mandate requirement by 
a tax penalty is far from unprece-
dented, despite the claims of critics. 
Individuals pay for Social Security and 
Medicare, for example, by payroll taxes 
collected under the Federal Insurance 
Contributions Act, FICA. These FICA 
payments are typically collected as de-
ductions and noted on Americans’ pay-
checks every month. As Professor 
Schaller recently wrote: ‘‘These are the 
two biggest government-sponsored in-
surance programs administered by the 
[Federal Government], and two of the 
largest line items in the federal budg-
et. These paycheck deductions are not 
optional, and for all but the self-em-
ployed they are taken out imme-
diately.’’ The individual mandate re-
quirement in the Patient Protection 
and Affordable Care Act is hardly revo-
lutionary when viewed against the 
background of Social Security and 
Medicare that have long required indi-
vidual payments. 

Congress has woven America’s social 
safety net over the last three score and 
12 years. Congress’s authority to use 
its judgment to promote the general 
welfare cannot now be in doubt. Amer-
ica and all Americans are the better for 
it. Growing old no longer means grow-
ing poor. Being older or poor no longer 
means being without medical care. 
These developments are all due to con-
gressional action. 

The Supreme Court settled the de-
bate on the constitutionality of Social 
Security more than 70 years ago in 
three 1937 decisions. In one of those de-
cisions, Helvering v. Davis, Justice 
Cardozo wrote that the discretion to 
determine whether a matter impacts 
the general welfare ‘‘is not confided in 
the courts’’ but falls ‘‘within the wide 
range of discretion permitted to the 
Congress.’’ Turning then to the ‘‘na-
tion-wide calamity that began in 1929’’ 
of unemployment spreading from state 
to state throughout the Nation, leav-
ing older Americans without jobs and 
security, Justice Cardozo wrote of the 
Social Security Act: ‘‘The hope behind 
this statute is to save men and women 
from the rigors of the poor house as 
well as from the haunting fear that 
such a lot awaits them when journey’s 
end is near.’’ 

The Supreme Court reached its deci-
sions upholding Social Security after 
the first Justice Roberts—Justice 

Owen Roberts in the exercise of good 
judgment and judicial restraint began 
voting to uphold the key New Deal leg-
islation. He was not alone. It was Chief 
Justice Hughes who wrote the Supreme 
Court’s opinion in West Coast Hotel v. 
Parrish upholding minimum wage re-
quirements as reasonable regulation. 
The Supreme Court also upheld a Fed-
eral farm bankruptcy law, railroad 
labor legislation, a regulatory tax on 
firearms and the Wagner Act on labor 
relations in National Labor Relations 
Board v. Jones & Laughlin Steel Cor-
poration. The Supreme Court aban-
doned its judicially-created veto over 
congressional action with which it dis-
agreed on policy grounds and rightfully 
deferred to Congress’s constitutional 
authority. 

These Supreme Court decisions and 
the principles underlying them are not 
in question. As Dean Erwin 
Chemerinsky of the University of Cali-
fornia Irvine School of Law wrote in an 
op-ed in the Los Angeles Times: ‘‘Con-
gress has broad power to tax and spend 
for the general welfare. In the last 70 
years, no federal taxing or spending 
program has been declared to exceed 
the scope of Congress’ power. The abil-
ity in particular of Congress to tax 
people to spend money for health cov-
erage has been long established with 
programs such as Medicare and Med-
icaid.’’ I included this article in the 
CONGRESSIONAL RECORD in December. 

The opponents of health insurance 
reform are now going so far as to call 
into question the constitutionality of 
America’s established social safety net. 
They would leave American workers 
without the protections their lifetime 
of hard work have earned them. They 
would turn back the clock to the hard-
ships of the Great Depression, and 
thrust modern American back into the 
conditions of Dickens’ novels. That 
path should be rejected again now, just 
as it was when another inspiring Presi-
dent led the effort to confront the eco-
nomic challenges facing Americans 70 
years ago. To strike down principles 
that have been settled for nearly three- 
quarters of a century would be wrong 
and damaging to the Nation, and would 
stand the Constitution on its head. 

For the past year we debated whether 
or not to pass health insurance reform. 
Before passing the law, we debated 
whether to control costs by having all 
Americans be covered by health insur-
ance. We considered untold numbers of 
amendments in committees and before 
the Senate. That is what Congress is 
supposed to do. We consider legislation, 
debate it, vote on it and act in our best 
collective judgment to promote the 
general welfare. Some Senators agreed 
and some disagreed, but it was a mat-
ter decided by the full Senate. In fact, 
due to Republican obstruction, it took 
an extraordinary majority of 60 Sen-
ators, not a simple majority of 51, for 
the Senate’s will to be done. 

The fact that Senate Republicans dis-
agree with the majority’s effort to help 
hardworking Americans obtain access 
to affordable health care does not 
make it unconstitutional. Nor does the 
fact that some partisans seek to make 
political gains by attacking the health 
care reform we have passed. As Justice 
Cardozo wrote in upholding Social Se-
curity: ‘‘[W]hether wisdom or 
unwisdom resides in the scheme of ben-
efits set forth . . . it is not for us to 
say. The answer to such inquiries must 
come from Congress, not the courts.’’ I 
agree. Justice Cardozo understood the 
separation of powers enshrined in the 
Constitution and the Supreme Court’s 
precedent. 

As Chief Justice Marshall wrote in 
his landmark decision in McCulloch v. 
Maryland: ‘‘Let the end be legitimate, 
let it be within the scope of the Con-
stitution, and all means which are ap-
propriate, which are plainly adopted to 
that end, which are not prohibited, but 
consistent with the letter and spirit of 
the Constitution, are constitutional.’’ 
In 1803, our greatest Chief Justice, 
John Marshall, upheld the constitu-
tionality of the Judiciary Act in Stu-
art v. Laird, and noted that ‘‘there are 
no words in the Constitution to pro-
hibit or restrain the exercise of legisla-
tion power.’’ That is true here, where 
Congress acted to provide for the gen-
eral welfare of all Americans. 

I believe that Congress was right 
when it decided that the problems of 
the lack of availability and afford-
ability of health care and of health in-
surance and the rising health care 
costs that burden the American people, 
is a problem, ‘‘plainly national in area 
and dimensions,’’ as Justice Cardozo 
wrote of the widespread crisis of unem-
ployment and insecurity during the 
Great Depression. I believe that it was 
right for Congress to determine that it 
is in the general welfare of the Nation 
to ensure that all Americans have ac-
cess to affordable quality health care. 
But whether other Senators agree or 
disagree with me, none should argue 
that we should turn back to clock to 
the Great Depression when conserv-
ative activist judges prevented Con-
gress from exercising its powers to 
make that determination. 

In seeking to discredit health insur-
ance reform, the other side relies on a 
resurrection of long-discredited legal 
doctrines used by courts a century ago 
to tie Congress’s hands by substituting 
their own views of property to strike 
down laws such as those guaranteeing 
a minimum wage and outlawing child 
labor. They have to rely on such cases 
of unbridled conservative judicial ac-
tivism as Lochner v. New York, 
Shechter Poultry Corporation v. 
United States, Reagan v. Farmers Loan 
and Trust and the infamous Dred Scott 
case. Those dark days are long gone 
and better left behind. The Constitu-
tion, Supreme Court precedent, our 
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history and congressional action all 
stand on the side of Congress’s author-
ity to enact health insurance reform 
legislation. 

Under article I, section 8, Congress 
has the power ‘‘to regulate Commerce 
with foreign Nations, and among the 
several States.’’ Since at least the time 
of the Great Depression and the New 
Deal, Congress has been understood 
and acknowledged by the Supreme 
Court to have power pursuant to the 
commerce clause to regulate matters 
with a substantial effect on interstate 
commerce. The Supreme Court has 
long since upheld laws like the Fair 
Labor Standards Act against commerce 
clause challenges, ruling that Congress 
had the authority to outlaw child 
labor. The days when women and chil-
dren could not be protected, when the 
public could not be protected from sick 
chickens infecting them, when farmers 
could not be protected and when any 
regulation that did not guarantee prof-
its to corporations would be voided by 
the judiciary are long past. The reach 
of Congress’ commerce clause author-
ity has been long established and well 
settled. 

Even recent decisions by a Supreme 
Court dominated by Republican-ap-
pointed justices have affirmed this rule 
of law. In 2005, the Supreme Court 
ruled in Gonzales v. Raich that Con-
gress had the power under the com-
merce clause to prohibit the use of 
medical marijuana even though it was 
grown and consumed at home, because 
of its impact on the national market 
for marijuana. Surely if that law 
passes constitutional muster, Congress’ 
actions to regulate the health care 
market that makes up one-sixth of the 
American economy meets the test of 
substantially affecting commerce. Con-
servatives cannot have it both ways. 
Nor can they ignore the settled mean-
ing of the Constitution as well as the 
authority of the American people’s 
elected representatives in Congress. 

The regulation of health insurance 
clearly meets the test from Raich, 
since the activities ‘‘taken in the ag-
gregate, substantially affect interstate 
commerce.’’ In fact, when the Senate 
considered the health insurance reform 
bill in December, it adopted a set of 
findings related to the impact of the 
individual mandate on interstate com-
merce. Among those findings, now the 
law, were that ‘‘health insurance and 
health care services are a significant 
part of the national economy,’’ that 
the individual ‘‘requirement regulates 
activity that is commercial and eco-
nomic in nature: economic and finan-
cial decisions about how and when 
health care is paid for, and when health 
insurance is purchased’’ and that the 
‘‘requirement is essential to creating 
effective health insurance markets.’’ 

These findings demonstrate that Con-
gress took into account the significant 
cumulative economic effects on the Na-

tion of the rising costs of health care, 
with those costs making up a large per-
centage of our economy and with 
American businesses struggling to pro-
vide benefits to their employees. As set 
forth in a paper by Georgetown Univer-
sity and the O’Neill Institute for Na-
tional and Global Health Law, which I 
discussed in December, the require-
ment for individuals to purchase health 
insurance would address the problem of 
free riders, millions of Americans who 
refuse to buy health insurance and 
then rely on expensive emergency 
health care when faced with medical 
problems. This shifts the costs of their 
health care to people who do have in-
surance, which in turn has a signifi-
cant effect on the costs of insurance 
premiums for covered Americans and 
on the economy as a whole. A require-
ment that all Americans have health 
insurance—like requirements to pay 
FICA—is within congressional power if 
Congress determines it to be essential 
to controlling spiraling health care 
costs. In passing health care reform, 
Congress determined that requiring 
that all Americans to have health in-
surance coverage, and preventing some 
from depending on expensive emer-
gency services in place of regular 
health care, can and will help reduce 
the cost of health insurance premiums 
for those who already have insurance. 

Addressing these problems is at the 
core of Congress’s powers under the 
commerce clause. In fact, the Supreme 
Court expressly addressed this issue 65 
years ago, ruling in 1944 that insurance 
was interstate commerce and subject 
to Federal regulation. Congress re-
sponded to this decision in 1945 with 
the McCarran-Ferguson Act, which 
gave insurance companies an exemp-
tion from antitrust laws unless Federal 
regulation was made explicit under 
Federal law. It is the immunity from 
Federal antitrust law enacted in 
McCarran-Ferguson that I have been 
working to overcome with the Health 
Insurance Industry Antitrust Enforce-
ment Act of 2009. My proposal would 
repeal health insurance companies’ an-
tiquated exemption from the antitrust 
laws. These are the pro-competition 
rules that apply to virtually all other 
businesses, to help promote vibrant 
markets and consumer choice. Com-
petition and choice help lower costs, 
expand access and improve quality. 

I launched this effort last fall, built a 
hearing record to examine its merits 
and worked to build bipartisan support. 
House leaders late last year added it to 
their plan. And last month it became 
the first stand-alone part of the health 
reform package to pass on its own, in a 
strong bipartisan vote of 406 to 19 in 
the House. To me this is the latest 
proof that, appearances aside, there is 
much common ground in the health re-
form plan—more than partisan oppo-
nents or the insurance industry would 
have the public believe. 

Why would this exemption have been 
necessary if insurance was not inter-
state commerce? I strongly believe 
that the exemption in McCarran-Fer-
guson is wrongheaded. But would any-
one seriously contend that it is uncon-
stitutional? Of course not. 

Now that we have enacted the Pa-
tient Protection and Affordable Care 
Act, I hope we will soon turn to this re-
form by taking up and passing the 
House-passed bill. We should end the 
health insurance exemption from our 
precompetitive Federal antitrust laws 
without delay. 

The Constitution contains in article 
I, section 8, the necessary and proper 
clause. That, too, provides a basis for 
congressional action. This clause gives 
Congress the power ‘‘to make all Laws 
which shall be necessary and proper for 
carrying into Execution the foregoing 
Powers and all other Powers vested by 
his Constitution in the United States.’’ 
The Supreme Court settled the mean-
ing of the necessary and proper clause 
190 years ago in Justice Marshall’s 
landmark decision in McCullough v. 
Maryland, during the dispute over the 
National Bank. Justice Marshall’s 
wrote that ‘‘the clause is placed among 
the powers of Congress, not among the 
limitations on those powers.’’ The nec-
essary and proper clause goes hand in 
hand with the commerce clause to en-
sure congressional authority to regu-
late activity with a significant eco-
nomic impact. 

Congress has enacted and the Presi-
dent has signed into law the Patient 
Protection and Affordable Care Act. 
This landmark legislation addresses 
our health care crisis and helps provide 
health care insurance for millions of 
Americans previously uninsured and 
seeks to encourage lower costs for 
Americans who are insured. We have 
acted to ensure that Americans not 
risk bankruptcy and disaster with 
every illness. Americans who work 
hard their entire lives should not be 
robbed of their family’s security be-
cause health care is too expensive. 
Americans should not lose their life 
savings because they have the misfor-
tune of losing a job or getting sick. 
That is not America. 

One of the great American successes 
of the last century was the establish-
ment of a social safety net of which all 
Americans can be grateful and proud. 
Through Social Security, Medicare and 
Medicaid, Congress established some of 
the cornerstones of American economic 
security. Comprehensive health insur-
ance reform has now joined them. Con-
gress has acted within its constitu-
tional authority to legislate for the 
general welfare of all Americans. No 
conservative activist court, on any 
level, should overstep the judiciary’s 
role by seeking to turn back the clock 
and deny a century of progress. 
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WORLD TUBERCULOSIS DAY 

Mr. BROWN of Ohio. Mr. President, I 
wish today to recognize World Tuber-
culosis Day. 

It is a day that allows us to take 
stock of how far we have come, and 
how far we have to go, in the fight 
against this deadly disease. Claiming 
about 1.8 million lives each year, TB is 
a vicious killer that must be stopped in 
order to protect the global public 
health. 

Today we recognize not only that we 
must do more, but that, with the tech-
nology, medical expertise, and a world-
wide commitment, we can do more. 

We have waged an aggressive cam-
paign to eliminate TB in the U.S. How-
ever, progress toward TB elimination 
has slackened. 

Anywhere from 9 to 14 million Ameri-
cans are infected with latent TB. With-
out treatment, about 5 to 10 percent of 
them will develop active TB. As the 
global pandemic of drug resistant TB 
spreads, the disease poses an imminent 
public health threat to the United 
States. 

According to the World Health Orga-
nization, 5 percent of all new TB cases 
are drug resistant, with estimates of up 
to 28 percent in some parts of Russia. 
Of these cases, it is estimated that 
only 7 percent are being treated. 

Over the past decade, the U.S. has 
had more than 83 cases of an extremely 
drug resistant strain of TB, known as 
XDR-TB, which is very difficult and ex-
pensive to treat. Because XDR-TB rec-
ognizes no borders, these cases will 
continue to rise unless we adopt con-
trol measures on a global scale. 

As it stands, drug resistant and ex-
tremely drug resistant forms of TB are 
not easily transmittable; however, 
should an easily transmittable strain 
arise, we face the real possibility of a 
deadly pandemic in our country and 
across the globe. 

TB control is not just an imperative 
for the developing world; it is an im-
perative for every nation on this plan-
et. 

Our current drugs, diagnostics, and 
vaccines are out of date and increas-
ingly inadequate to control the spread 
of TB. The TB vaccine, for instance, 
provides some protection to children, 
but provides little to no help to pre-
vent TB in adults. 

In addition, the most commonly used 
TB diagnostic in the world, sputum mi-
croscopy, is more than 100 years old 
and lacks sensitivity to detect TB in 
most HIV/AIDS patients and in chil-
dren. 

Finally, the course of treatment 
available today is simply too long, re-
sulting in skipped doses and the devel-
opment of resistant strains. 

New TB drug regimens are long over-
due, and Congress must act to help ac-
celerate the development, approval, 
and delivery of new TB medicines 
around the globe. We must bring our 

methods of prevention and treatment 
into the 21st century so we can fight 
the new age of the TB epidemic. 

Congress has made significant strides 
toward this goal. The enactment of the 
Lantos-Hyde Act and the Comprehen-
sive TB Elimination Act reaffirmed our 
commitment to research, treatment, 
and prevention. 

These laws put the U.S. on the path 
to successfully treating 4.5 million TB 
patients and 90,000 new multidrug re-
sistant TB cases by 2013. However, Con-
gress and this administration must not 
underfund the commitment we made 
with this legislation. 

World Tuberculosis Day provides an 
opportunity to reflect on the progress 
made to eradicate TB, acknowledge the 
millions of lives this disease takes as it 
orphans children and destabilizes com-
munities throughout the world, and re-
commit to fighting TB with the sense 
of urgency and level of resources this 
global public health battle requires. 

f 

OBJECTION TO JUDICIARY 
COMMITTEE HEARING 

Mr. LEAHY. Mr. President, today the 
Judiciary Committee was scheduled to 
welcome two of President Obama’s 
nominees to fill vacancies on the Fed-
eral bench in California: Professor 
Goodwin Liu, nominated to fill a va-
cancy on the Ninth Circuit, and Mag-
istrate Judge Kimberly Mueller, nomi-
nated to a judgeship in the Eastern 
District of California. However, we will 
not be able to hear from those nomi-
nees today because Senate Republicans 
have anonymously objected to the 
hearing. They have continued their ill- 
advised protest of meaningful health 
reform legislation by exploiting par-
liamentary tactics and Senate Rules, 
to the detriment of the American peo-
ple and, in today’s instance, at the ex-
pense of American justice. 

I have previously accommodated re-
quests from Judiciary Committee Re-
publicans to delay the committee’s 
hearing to consider Professor Liu’s 
nomination. I had intended to hold this 
hearing 2 weeks ago but, at the request 
of Republicans, delayed it until today. 
We had agreed, instead, to proceed to a 
hearing for Judge Robert Chatigny, a 
nominee to the Second Circuit court of 
appeals, on March 10. Republicans then 
reversed themselves and asked for ad-
ditional delay in connection with that 
March 10 hearing. I, again, accommo-
dated them. Earlier this week I sought 
to move this afternoon’s hearing to the 
morning, into the 2-hour window of 
time after the Senate convened, that 
would not be subject to this arcane ob-
jection. Republicans asked that we 
keep it scheduled for this afternoon be-
cause it worked better for the sched-
ules of the Republican members of the 
committee, and they had planned to 
participate this afternoon. Now, having 
objected to holding the hearing this 

morning, they object to it not being 
held this afternoon. They pulled the 
plug on our hearing and put up road-
blocks to the committee’s process for 
working to fill judicial vacancies. 

It is particularly troubling that Re-
publicans will not allow the committee 
to hear from Professor Goodwin Liu, a 
widely respected constitutional law 
scholar who they targeted for criticism 
and opposition the moment he was 
nominated. The day Professor Liu was 
nominated, committee Republicans de-
clared themselves ‘‘disappointed’’ by 
the President’s nomination of Pro-
fessor Liu and claimed that Professor 
Liu was ‘‘far outside the mainstream of 
American jurisprudence.’’ Their opposi-
tion was instantaneous and the drum-
beat has continued. Rather than give 
Professor Liu a chance to answer their 
questions and respond to their attacks, 
Republicans have now prevented Pro-
fessor Liu from appearing, from an-
swering their questions, and from ad-
dressing their concerns. They are being 
unfair. They are seeking to render him 
mute by their obstruction while they 
continue their attacks. 

Goodwin Liu, the son of Taiwanese 
immigrants, has a great American 
story and sterling credentials. He did 
not learn English until kindergarten, 
yet rose to graduate from Stanford 
University and Yale Law School and 
become a Rhodes scholar. After law 
school, Professor Liu clerked for DC 
Circuit Judge David Tatel and Supreme 
Court Justice Ruth Bader Ginsburg. He 
has a brilliant legal mind and is ad-
mired by legal thinkers and academic 
scholars from across the political spec-
trum. As conceded by a Fox News com-
mentator, Professor Liu’s qualifica-
tions for the appellate bench are ‘‘un-
assailable.’’ 

Professor Liu would also bring much- 
needed diversity to the Federal bench. 
There are currently no active Asian- 
American Federal appeals court judges 
in the country. Judge Denny Chin of 
New York has been nominated to the 
Second Circuit, but Senate Republicans 
have stalled his nomination for over 3 
months, despite his unanimous ap-
proval by the Senate Judiciary Com-
mittee. 

Senate Republicans have not given 
Professor Liu fair consideration. Like 
their practice of pocket-filibustering 
more than 60 of President Clinton’s ju-
dicial nominees in the 1990s, the deci-
sion by Republicans to block the hear-
ing today gives Professor Liu no 
chance to respond to the attacks that 
they began weeks ago. 

Republicans’ filibusters and stalling 
tactics have been evident since Presi-
dent Obama took office. Senate Repub-
licans threatened to filibuster Presi-
dent Obama’s judicial nominations be-
fore the President had made a single 
one. They insisted on filibustering the 
nomination of Judge David Hamilton 
of Indiana, a well-respected main-
stream district court judge who had 
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