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I very much support these provisions. 

However, I am concerned that the bill 
doesn’t go far enough to address the 
London loophole. This loophole has al-
lowed for the trading of U.S. energy 
commodities—such as crude oil—on 
foreign exchanges without strong over-
sight from U.S. regulators. 

This means that there is no cop on 
the beat to shield U.S. oil prices from 
manipulation or excessive speculation 
when they are traded in foreign mar-
kets, like commodities exchanges in 
London or Shanghai. 

The amendment I am proposing 
would allow CFTC to require foreign 
boards of trade to register with CFTC, 
which would give CFTC the enforce-
ment authority it needs. This provision 
was in President Obama’s original pro-
posed financial reform bill, and it is 
strongly supported by CFTC Chairman 
Gensler. 

First, let me explain what has be-
come known as the London loophole. 

As Congress has taken steps to im-
prove regulatory oversight of domestic 
commodity trading markets, Wall 
Street traders have increasingly turned 
to offshore markets to electronically 
trade U.S. energy futures—in order to 
evade American market oversight and 
speculation limits. 

This new regulatory loophole earned 
its nickname—the London loophole— 
because America’s most important 
crude oil contract—known as West 
Texas Intermediate—is today traded on 
the Intercontinental Exchange in Lon-
don. This contract has what is called a 
price discovery impact because it is 
commonly referenced as the standard 
market price of oil. 

The practical implication of this is 
that U.S. traders can use electronic ex-
changes based overseas to artificially 
drive up the prices of U.S. commod-
ities—without any consequences from 
our Nation’s market regulators. This is 
a major problem. 

A 2008 CFTC report found that trad-
ers using this London exchange to 
trade U.S. crude oil futures held posi-
tions far larger than would be allowed 
by American regulators. In fact, from 
2006 to 2008 at least one trader position 
exceeded U.S. speculation limits every 
single week on the London exchange, 
and British regulators had done noth-
ing about it. 

The good news is that some steps 
have been taken administratively to 
address this loophole. 

In 2008, the CFTC negotiated an 
agreement with British regulators to 
bring greater oversight to American 
commodities contracts traded in Lon-
don. The agreement called for specula-
tion limits for the electronic trading of 
U.S. energy commodities—like crude 
oil—on foreign exchanges, and required 
recording-keeping and an audit trail. 
But CFTC has limited legal authority 
to enforce this agreement. 

Bottom Line: We need to make sure 
the CFTC can oversee trading of Amer-

ican commodities, whether it happens 
through a computer server located on 
Wall Street or in Shanghai. 

The Dodd-Lincoln bill currently be-
fore us does include some important 
provisions to help close the London 
loophole. As drafted, the bill will re-
quire foreign boards of trade that pro-
vide access to American traders to 
comply with comparable rules enforced 
by a foreign regulator, publish trading 
information daily, supply data to 
CFTC, and enforce position limits. 

However, CFTC may be unable to 
force a Foreign Board of Trade to com-
ply with these requirements. 

This is because the CFTC’s current 
method of overseeing foreign ex-
changes has tenuous legal 
underpinnings, due to a Commodity 
Exchange Act provision forbidding 
CFTC from ‘‘regulating’’ foreign boards 
of trade. 

In many instances, the CFTC can 
take action against a U.S. trader on a 
foreign exchange to prevent manipula-
tion or excessive speculation only with 
the cooperation and consent of the for-
eign regulator. The other, more con-
troversial option is for the CFTC to 
completely ban the foreign exchange 
from all U.S. operations. Not surpris-
ingly, the CFTC often shies away from 
enforcement, in the face of these regu-
latory obstacles. 

That is why I am offering a proposal 
to allow CFTC to require foreign 
boards of trade to register with CFTC, 
which would give CFTC the enforce-
ment authority it needs. 

Here are the benefits of this amend-
ment: 

First, the registration process itself 
would give CFTC the authority to im-
pose appropriate regulatory require-
ments as a condition of registration. 

Second, a formal registration process 
would assure that foreign boards of 
trade all follow the same set of rules. 

Third, the registration process would 
provide a much clearer basis for CFTC 
decisions to refuse or withdraw permis-
sion to foreign boards of trade wishing 
to allow American traders on their ex-
change. 

Finally, and most importantly, all of 
CFTC’s existing enforcement authori-
ties apply to registered entities under 
the Commodity Exchange Act. 

This amendment would therefore 
allow CFTC to enforce its own statute 
with regard to foreign exchanges oper-
ating in the United States. 

This is a very moderate, practical 
amendment to assure that we give 
CFTC the authority to enforce the 
statutory provisions already in the 
proposed legislation. It would only pro-
vide the CFTC with equivalent author-
ity to that held by virtually all foreign 
futures regulators—including the Brit-
ish. 

I have worked for many years to 
bring about meaningful regulation of 
the derivatives markets, and that is 

why I am so pleased that Senators LIN-
COLN and DODD have brought forward 
the strongest derivatives regulatory 
proposal considered by this Congress. 

But as we crack down on traders in 
our markets, we must be ever vigilant 
to assure that traders sitting on Wall 
Street do not avoid our regulations by 
trading on electronic exchanges with 
computer servers in London, or Dubai, 
or Singapore. 

This amendment would improve the 
London loophole provisions in the 
Dodd-Lincoln bill, by making those 
provisions more easily enforceable. 

It is the final piece necessary to close 
the London loophole, ensuring that our 
government has what it needs to pro-
tect American markets from manipula-
tion and excessive speculation, no mat-
ter where U.S. energy commodities are 
traded. 

I ask my colleagues to support this 
amendment. 

Mr. DODD. Mr. President, I ask unan-
imous consent that on Wednesday, May 
12, following any leader time, the Sen-
ate then resume consideration of S. 
3217, and that the time until 10 a.m. be 
for debate with respect to the following 
three amendments, with the time 
equally divided and controlled between 
the leaders or their designees; that at 
10 a.m., the Senate proceed to vote in 
relation to the amendments in the 
order listed, with no amendments in 
order to the amendments prior to a 
vote, with 2 minutes of debate prior to 
the succeeding votes and with the suc-
ceeding votes limited to 10 minutes: 
Merkley amendment No. 3962, Corker 
amendment No 3955, Hutchison-Klo-
buchar amendment No. 3759, as modi-
fied; provided further, that the next 
two amendments in order would be the 
Landrieu-Isakson amendment regard-
ing risk retention and the Snowe-Lan-
drieu amendment No. 3918. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

MORNING BUSINESS 
Mr. DODD. Mr. President, I ask unan-

imous consent that the Senate proceed 
to a period of morning business, with 
Senators permitted to speak therein 
for up to 10 minutes each. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

(At the request of Mr. REID, the fol-
lowing statement was ordered to be 
printed in the RECORD.) 

SECRET HOLDS 
∑ Mr. BYRD. Mr. President, I recently 
declined to sign a letter that is circu-
lating, in which certain Senators 
pledge not to place ‘‘secret’’ holds on 
legislation and nominations. The letter 
features a very broad promise by the 
signers to refrain from asking the lead-
ership to delay Senate consideration of 
a matter, without a full public expla-
nation of the request. 
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