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the last several years does not get 
worse, and never happens again. 

Mr. INOUYE. Mr. President, the fi-
nancial reform bill before the Senate 
includes a section, subtitle J, section 
991, that would permit the Securities 
and Exchange Commission, SEC, to be 
‘‘self-funded,’’ meaning that the SEC 
would set its own budget and collect 
the subsequent fees from the compa-
nies the agency regulates. The effect of 
this action would be to remove a crit-
ical oversight role for the Appropria-
tions Committee. 

Currently, Congress sets the amount 
to be collected and the SEC adjusts 
their fees during the year accordingly. 
The provision included in S. 3217 allows 
the SEC to both set the fee level and 
adjust the fees accordingly, basically 
creating a carte blanche approach to 
SEC budgeting. 

I, along with eight of my colleagues, 
including the vice chairman of the Ap-
propriations Committee, Senator COCH-
RAN, the chairman and ranking mem-
ber of the subcommittee with oversight 
responsibilities for the SEC, Senators 
DURBIN and COLLINS, along with Sen-
ators BYRD, HARKIN, VOINOVICH, MUR-
KOWSKI, and BROWNBACK, have intro-
duced a bipartisan amendment to 
strike the provision from the under-
lying bill. 

No one disputes the fine job Chair-
person Mary Schapiro has done since 
taking the helm of the SEC. But the 
foundation of our government is based 
on checks and balances, not personal-
ities. Agencies should not be given sole 
authority to negotiate the fees that 
support their operations with the very 
institutions over which they regulate. 
Such a situation allows for absolutely 
no meaningful oversight by Congress. 

However, if Congress is going to con-
cede to the SEC absolute control of its 
billion-dollar budget, then the agency 
must have effective internal controls 
in place. Unfortunately, that is not the 
case. The Government Accountability 
Office has faulted the SEC several 
times in the past for weaknesses in this 
very area. 

So the underlying provision will ex-
empt an agency from the appropria-
tions process and its annual congres-
sional oversight without ensuring that 
any internal controls are in place for 
revenue and budget management. 
While it may not be the intent of the 
underlying provision, what is clear is 
that spending for the SEC would go 
unmonitored. 

The amendment I and my colleagues 
introduced would strike section 991 
from the bill, and thus restore the ex-
isting fee-based system for the SEC. 
The existing fee-based system is a suc-
cessful model that has the annual ap-
propriations bill both trigger the col-
lection of the fees and determine the 
amount that can be spent. This model 
is used for other fee-based agencies 
such as the Federal Communications 

Commission, the Federal Trade Com-
mission, the Patents and Trademark 
Office, and parts of the Federal Drug 
Administration. 

It is clear that the House of Rep-
resentatives does not support the ap-
proach included in the underlying Sen-
ate bill as they did not include a provi-
sion for the SEC to be self-funded in 
their legislation. I have spoken with 
my fellow cosponsors of this amend-
ment, and we have agreed not to offer 
this amendment during the current de-
bate. We take this action in support of 
the managers’ and leaderships’ interest 
in wrapping up floor consideration of 
the measure and because it is clear 
that this issue will be resolved appro-
priately during the conference negotia-
tions on this bill. 

f 

MORNING BUSINESS 

Mr. REED. Mr. President, I ask unan-
imous consent that the Senate proceed 
to a period for the transaction of morn-
ing business, with Senators permitted 
to speak for up to 10 minutes each. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. REED. Mr. President, I request 
to be recognized in morning business. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

PRIVATE POOLS OF CAPITAL 

Mr. REED. Mr. President, like many 
of my colleagues, I have several 
amendments that have been filed. At 
this moment, it is not possible to call 
up all the amendments, but I wish to 
speak to one of them and hope that 
prior to the conclusion of our debate, I 
will have the opportunity, and I hope 
my colleagues do have an opportunity, 
to call up amendments that are still 
important to the legislation and de-
serve consideration by the body. 

My amendment would require reg-
istration with the Securities and Ex-
change Commission for private equity 
funds, hedge funds, and venture capital 
funds that are larger than $100 million. 
It recognizes that large pools of capital 
without any connection to regulatory 
authority could pose a systemic risk. It 
is a function, as we found out, in some 
cases, that if they make erroneous 
judgments, that could cause a systemic 
problem. 

This proposal has been embraced by a 
wide cross-section of interested and 
knowledgeable parties. It has the sup-
port of the Obama Administration. It 
has the support of the North American 
Securities Administrators Association, 
who represent State securities regu-
lators. It has the support of the Private 
Equity Council, the Managed Funds 
Association, Americans for Financial 
Reform, the AFL–CIO, and AFSCME. It 
has broad-based support, and I think it 
is part of the major effort of this legis-
lation to increase transparency and, as 

a result, to preclude and prevent fraud, 
particularly when we are dealing with 
these large pools of private capital. 

Private equity firms’ activities can 
often make or break companies, result-
ing in a significant loss of jobs. We 
have seen of the 163 nonfinancial com-
panies that went bankrupt last year, 
nearly half were backed by leveraged 
buyout firms. 

There are startling examples of com-
panies, going concerns that employ 
thousands of Americans, that are ac-
quired by private equity companies. 
Their business model, in many cases, is 
to leverage that company by borrowing 
extensively and by using these pro-
ceeds to purchase the company and 
then hopefully to repay themselves 
handsomely. If they are at a point in 
which the company is burdened with 
too much debt, they will either at-
tempt to sell it off or they are forced 
into bankruptcy. The result, unfortu-
nately, in many cases, is thousands of 
working men and women in this coun-
try lose their jobs. The company goes 
bust. There is nothing left. 

This behavior has to, at least, be on 
the radar screen, if you will, of the reg-
ulators. They have to know that these 
funds above $100 million are operating. 
There are many other examples we can 
cite. 

The bill before us has one category. 
That is hedge funds. We have to recog-
nize there are other major private 
pools of capital, venture capital funds 
and private equity funds that should 
also have to register. The other thing 
we have to recognize is that the regu-
latory capacity of any agency is lim-
ited. What we have seen over the last 
several years is a situation where regu-
lators may have had the authority, but 
they did not have the resources, or 
they saw situations where certain ac-
tivity was regulated and other activity 
was not. 

What this amendment argues for is 
to ensure that we recognize both the 
potential dangers of large pools of pri-
vate capital and the limitations of reg-
ulations to really differentiate between 
the pools. That is why the amendment 
I propose provides no categorical ex-
emptions for these private pools. The 
rationale is that I do not think, frank-
ly, the regulators can keep up with pri-
vate funds that can describe their busi-
ness plan in a way to qualify for an ex-
emption but very well might be con-
ducting the same type of behavior that 
causes concerns. So I have suggested, 
and it has been supported by a wide 
number of individuals and institutions, 
that we provide this broad-based reg-
istration requirement—firms above 
$100 million would be required to have 
Federal registration. That is some-
thing, I think, that is important. 
Therefore, we have proposed the 
amendment. 

The investors in these firms deserve, 
I think, our protection as well. The 
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benefits to the financial system out-
weigh, in my view, the modest associ-
ated costs, and as a result I think we 
could and should move forward. Many 
of these firms, frankly, if you have $100 
million under management or for in-
vestment, and if you don’t have good 
financial controls, I think we have to 
ask ourselves: Should these firms be 
operating? Should they be allowed to 
continue to operate? 

The second aspect of this, too, is that 
the infrastructure of compliance—the 
infrastructure of risk management—is 
built into these firms. If it is not, 
frankly, we should ask: Why are they 
still doing business? The cost of reg-
istration—and this is simply registra-
tion; simply telling the Federal regu-
lators, the SEC, that we are doing busi-
ness like this; we have a certain 
amount of assets under management or 
investments that we are managing, and 
several other items of basic informa-
tion—has been estimated to be rather 
modest compared to the money under 
management and the other operational 
expenses of these firms. 

So again, I think this is a valuable 
amendment. It is a valuable amend-
ment that reinforces the basic tenets of 
this legislation—transparency, ac-
countability, and giving our regulators 
an overall view of the financial situa-
tion—the money that is there, the 
types of business activities that are 
there—so that they can develop appro-
priate information for their regulatory 
endeavors. 

The other point I would make is that 
if we were to stop the camera today 
and look at the financial scene, we 
might make judgments that, well, this 
entity is not very large, this particular 
entity doesn’t do the type of business, 
et cetera. With the dynamism of our 
economy, which is a value, going for-
ward 2 or 3 years, those firms could 
change dramatically, and something 
that seemed innocuous today could be 
systematically risky in the future. It 
might be called the same thing, but its 
functions are different. 

I make a final point in this regard. In 
some respects, legislation that was 
considered here in the 1990s looked at 
derivatives, looked at securitization as 
a phenomenon that would be static and 
that wouldn’t change. But we know it 
changed, and it changed in a way the 
regulators didn’t anticipate and 
weren’t prepared to anticipate. So 
mortgage funds in the 1990s were based 
on those old-fashioned 20 percent down, 
a FICO score of 680, income sufficient 
to amortize the mortgage over the life-
time. The mortgages they were 
securitizing in 2005–2006—no money 
down, no income statement, liar loans, 
et cetera—was a different product. And 
yet we legislated for products and for 
business entities that transformed dra-
matically in the subsequent years. 

We have to provide our regulators 
with the flexibility to not only deal 

with the problems of today but to fair-
ly anticipate a dynamic and changing 
financial situation. That is at the 
heart of this legislation also. So I hope 
we have an opportunity to further de-
bate this and to offer it and to ask col-
leagues for their consideration. 

With that, I yield the floor to the 
Senator from Michigan. 

The PRESIDING OFFICER (Mr. 
MERKLEY). The Senator from Michigan 
is recognized. 

Mr. LEVIN. Mr. President, I want to 
briefly come to the floor to talk about 
what happened here today. We saw the 
long arm of Wall Street come to the 
Senate and reach right into this Cham-
ber. It should not have happened. We 
all should have learned the lesson as to 
what Wall Street plunged us into. And 
the idea that Wall Street could do this, 
through a number of Republican Sen-
ators who objected to our even coming 
to a vote on the so-called Merkley- 
Levin amendment, is nothing less than 
shameful. But that is what happened. 

We have been going back and forth, a 
Democrat and a Republican amend-
ment, and it came time for Senator 
DODD, who is a cosponsor of Merkley- 
Levin, to offer this amendment, to 
bring this up to the floor, and it was re-
jected. It was rejected by the Repub-
lican leadership acting through the 
manager of the bill. 

This amendment has been worked for 
many days. We have attempted very 
hard, and succeeded in addressing a 
number of concerns which were raised, 
but what we insisted upon and will con-
tinue to insist upon and will not yield 
on is our determination that banks not 
engage in risky bets. Our commercial 
banks have access to the Fed window. 
That is taxpayer money. Our commer-
cial banks have access to the Federal 
Deposit Insurance Corporation. It guar-
antees that the accounts will be paid. 
We cannot permit—we cannot allow— 
banks to engage in risky bets and then 
expect to be bailed out by taxpayers. 
That happened to us. It got us into big 
trouble. We are in a deep recession as a 
result of what the Wall Street banks 
did. 

There were a lot of other contribu-
tors. They were not alone. Our sub-
committee hearings were prepared over 
many months. In fact, the investiga-
tion lasted about a year and a half, 
with millions of documents that were 
subpoenaed and brought into the sub-
committee’s offices. What our hearings 
showed is that upstream we had a num-
ber of banks and mortgage companies 
that were willing to package bad loans, 
in many cases loans that they knew 
were fraudulent, and in some very seri-
ous cases loans that they knew were 
likely to go into default. Nonetheless— 
and the e-mails show this—those up-
stream banks decided they were going 
to bundle these mortgages—these dubi-
ous risky mortgages, many of which 
were likely to default—they were going 

to securitize these mortgages and ship 
them downstream, where Wall Street 
was panting for these bundled 
securitized mortgages because then 
they were going to slice them and dice 
them and cut them up into these 
collateralized deals, which were so 
complicated and very difficult to ex-
plain to the public. 

Nonetheless, what happened is the 
public took a bath, and a number of 
firms on Wall Street did very well, in-
cluding Goldman Sachs. It did ex-
tremely well through their dealings. 
Some of the e-mails from Goldman 
Sachs show how well they did, while 
everybody else was losing their homes, 
losing their jobs, and most banks were 
losing money. In one of their e-mails 
Goldman Sachs said: 

Much of the plan began working by Feb-
ruary as the market dropped by 25 points and 
our very profitable year was underway. 

So the market dropped 25 points and 
the profitable year at Goldman Sachs 
was underway. Why? Because they bet 
against their own clients. 

As Senator MERKLEY pointed out— 
and he has been a real pleasure to work 
with as a partner—we had a situation 
here where Goldman Sachs was selling 
billions of dollars of securities—many 
of which they knew contained bad as-
sets, and their own e-mails show it— 
selling to their clients with their right 
hand and with their left hand betting 
heavily against those same securities. 
The way they bet against them is a 
complicated story—going short, bet-
ting short, the big short, using those 
default swaps, which were described 
earlier on the floor of the Senate. But 
they were making a lot of money out of 
the losses of their clients. 

What added insult to injury—the in-
jury was the conflict of interest and 
betting against something they were 
selling, and not even disclosing that 
fact, by the way, to their clients and 
customers. But the insult that was 
added was when their own e-mails, over 
and over again, show that their own 
salespeople were describing these secu-
rities that they were selling to our pen-
sion funds and our educational institu-
tions as junk and worse. That is the in-
sult. The underlying injury is the con-
flict of interest. 

Our amendment, as the Senator from 
Oregon described, goes after the propri-
etary trading, which is highly risky, in 
one part of the amendment. Another 
part of the amendment goes directly at 
the conflicts of interest which were ex-
emplified by what Goldman Sachs did. 
Then they tell us in the Permanent 
Subcommittee on Investigations: Well, 
that is the way Wall Street does busi-
ness. You just don’t understand. 

Well, Main Street understands. We 
understand the values that Wall Street 
exemplified in these last years by sell-
ing junk to clients and then betting 
against them. We understand very well 
what went on, because we, the people 
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of the United States, ended up paying 
for those bets. When they won the bets, 
they made out like bandits. Wall 
Street—Goldman Sachs—won many of 
those bets because they bet against the 
very securities that they thought were 
dubious. But there were also a lot of 
banks that lost bets, that didn’t do 
what Goldman Sachs did, but nonethe-
less got stuck with these bad securi-
ties. And what happened then? Because 
of the proprietary trading of those 
banks and risky securities, they ended 
up losing a lot of money and the tax-
payers had to bail them out. 

So the taxpayers of this country lose 
either way. Our pension funds, our edu-
cational institutions lose out to a 
Goldman Sachs, with their conflicts of 
interest against their own clients—es-
sentially dealing with themselves as a 
client against the interest of the per-
son they were selling securities to. You 
have the Goldman Sachs on the one 
hand making a lot of money that way. 
You have the banks, which lost money 
because of those risky bets on the 
other side of the bet, ending up being 
at the public trough and having to be 
bailed out because they were too big to 
fail and would have plunged us even 
more deeply into a deeper recession or 
a depression had they not been bailed 
out. 

We are trying to prevent that from 
happening again. The Merkley-Levin 
amendment is trying to go right to the 
heart of that problem, and that prob-
lem is a very deep one, involving the 
examples which the Senator from Or-
egon I believe cited but, if not, let me 
very briefly summarize. Wall Street 
has attempted to argue that propri-
etary trading, which our amendment 
would seek to end in a very thoughtful 
way, without hitting the kind of activi-
ties that are client oriented, that 
should be allowed—Wall Street has at-
tempted to argue that proprietary 
trading was not a significant factor in 
the downfall of our financial system. 
The numbers here tell a very different 
story. 

By April of 2008, the Nation’s largest 
financial firms had suffered $230 billion 
in losses based on their proprietary 
trading. So by the end of 2008, tax-
payers put up hundreds of billions of 
dollars in so-called TARP funds to 
avoid the collapse of our economy. One 
example of the damage here: In 1998, 
Lehman Brothers had $28 billion in pro-
prietary holdings. Less than 10 years 
later—2007—its proprietary holdings 
had soared more than 10 times to $313 
billion in those kind of high-risk bets. 
When the values of the holdings de-
clined in 2007 and 2008, Lehman Broth-
ers then lost $32 billion. Those losses 
exceeded Lehman Brothers’ net worth. 
By September of 2008, the firm col-
lapsed in the largest bankruptcy in our 
history. 

That is what we are trying to prevent 
a recurrence of in our amendment. And 

what happened? Because the Repub-
lican leadership decided they would use 
a parliamentary approach here to stop 
Merkley-Levin from even being offered, 
we have been unable to get the remedy 
for that kind of a catastrophe hap-
pening again to the floor of the Senate 
for a vote. 

That is a tragedy which is lying in 
wait, if we allow it to exist. So Senator 
MERKLEY and I—the Presiding Officer 
now and I—are going to do everything 
we possibly can in the few hours that 
remain before the cloture vote to pre-
vent the Republican obstruction from 
succeeding. We are going to continue 
to try tomorrow morning to see if we 
can’t get our amendment considered by 
the Senate. We simply cannot stand by 
and do nothing. We have seen too many 
massive costs to the taxpayers. 

Another example was with Bear 
Stearns. Bear Stearns lost more than 
$3 billion, thanks to an investment of 
about $30 million in two hedge funds. 
So the losses at Bear Stearns, because 
of the leverage they used and were al-
lowed to use under existing law, which 
we would not allow them to use—their 
losses were 100 times greater than the 
original investment that crippled the 
bank and led to an emergency sale to 
JPMorgan Chase. 

We have to protect depositors and 
taxpayers from the risk of this high- 
risk proprietary trading at the com-
mercial banks. We have to protect tax-
payers from the dilemma of having to 
pay for Wall Street’s risky bets or 
watch our financial system disinte-
grate. We have to protect investors and 
the financial system at large from the 
conflicts of interest that too often rep-
resent business as usual on Wall 
Street. 

We worked with Senator DODD. As 
Senator MERKLEY pointed out, Senator 
DODD and his staff worked very closely 
with us. Senator DODD supports our 
amendment. So the chairman of the 
Banking Committee wants our amend-
ment to be considered, and even he 
cannot persuade the Republican leader-
ship to not use a parliamentary gim-
mick to stop us, to thwart us, to sty-
mie us from bringing this remedy to 
the floor of the Senate. 

I thank Senator DODD, Senator 
MERKLEY, and his staff for working so 
closely with us. We have worked with 
the Treasury Department very closely, 
with the Securities and Exchange Com-
mission closely, to make sure we would 
fix the problems we target without en-
dangering legitimate market activity 
or activity that is on behalf of clients 
instead of on behalf of the banks. A 
number of our colleagues worked with 
us to make sure there would not inad-
vertently be restriction of activities 
that did not cause and would not cause 
this kind of financial crisis again. Fed-
eral Reserve Chairman Paul Volcker 
endorsed our amendment, as did busi-
ness leaders such as John Reed, former 

chairman and CEO of Citibank, and 
major organizations for Wall Street re-
form. 

But as we stand here and sit here at 
9:30, we are stymied. Unless we can 
unlock this tomorrow morning, there 
is going to be a cloture vote later on 
that day which, unless we can figure 
out a way to make our amendment ger-
mane postcloture, will prevent us from 
getting a vote on this amendment. 

Are we serious about reforming the 
worst excesses of Wall Street? On this 
side of the aisle, we are. On the Repub-
lican side of the aisle, what we have 
seen now is obstruction, a decision that 
has been made that they are going to 
protect Wall Street instead of Main 
Street. Wall Street has a long arm and 
hundreds of lobbyists swarming around 
this Senate. They are determined to 
stop us from taking up the Merkley- 
Levin amendment. 

There is going to be a dramatic op-
portunity tomorrow. There is going to 
be another effort made to have our 
amendment considered. At least one ef-
fort will be made tomorrow, and maybe 
more, because it is absolutely essential 
that the average American out there, 
the average family, that average busi-
ness on Main Street that we are trying 
to make sure has funds available to it 
for its needs—they are going to be 
looking, hopefully, at this body tomor-
row when a decision is going to be 
made as to whether the reforms that 
are so critically important to pre-
venting a reoccurrence of this disaster, 
this economic disaster, will prevail. 

Again, I thank Senator MERKLEY for 
all he has done, for the huge energy he 
has put in, he and his staff working so 
closely with us, with the Treasury De-
partment. I am proud to have the name 
‘‘Levin’’ come after the name 
‘‘Merkley’’ in Merkley-Levin. Some-
day—hopefully it will be tomorrow—we 
are going to get Merkley-Levin consid-
ered by the Senate. It is a sad day 
when the power of Wall Street can 
overwhelm and overcome the deter-
mination of the American people to re-
form it, to get that cop back on the 
beat on Wall Street. 

We will know tomorrow morning or 
tomorrow afternoon very early as to 
whether Wall Street’s effort to thwart 
this Chamber’s majority view that the 
Merkley-Levin reform be voted on— 
and a majority that would clearly 
adopt it—whether Wall Street succeeds 
or not we will know, at least short 
term, by about noon or 1 o’clock to-
morrow afternoon. 

I yield the floor. 
f 

TRIBUTE TO RICHARD MOE 

Mr. REID. Mr. President, today I 
wish to recognize Mr. Richard Moe on 
the occasion of his retirement for the 
outstanding contributions he has made 
during his half-century career in Amer-
ican politics and the preservation of 
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