
CONGRESSIONAL RECORD—SENATE, Vol. 156, Pt. 912812 July 13, 2010 
the national debt under the deficits 
which he is projecting under his budg-
et. And in the next 10 years he will tri-
ple the national debt. As you say, if 
you take all of the Presidents from 
George Washington through George W. 
Bush, put all of the debt they have 
added on the books of the United 
States through all of those administra-
tions, cumulatively, add every one to-
gether, President Obama will have 
added more debt than all of the prior 
Presidents added, the first 43 Presi-
dents of this country, in the first 41⁄2 
years of his administration. 

Mr. ALEXANDER. Mr. President, I 
have one other question, if I may, for 
the Senator from New Hampshire. I 
know we sometimes hear the American 
people say, or commentators say: Well, 
why don’t those Senators work across 
party lines and get a result? 

My question to the Senator from New 
Hampshire, who has years of experi-
ence on Appropriations and Budget, is, 
in the present circumstances where we 
have a debt crisis, and where we have 
no budget, no budget for next year, and 
we will not have, would he not agree 
that at the beginning of the process, 
taking a number that has been voted 
on by a majority of the Senate and has 
widespread bipartisan support, is a con-
structive bipartisan approach that 
ought to be able to gain the respect of 
Democratic appropriators and Demo-
cratic Senators, and that we could 
work together this year to essentially 
freeze discretionary spending as a first 
step toward reining in Federal spend-
ing? 

In other words, sometimes we see 
amendments around here that are 
called message amendments, each side 
trying to score a point. Is this not a 
proposal that deserves respect as a se-
rious attempt to restrain the debt and 
that should earn bipartisan support? 

Mr. GREGG. I thank the Senator 
from Tennessee for his point. That is 
absolutely valid. This is a bipartisan 
proposal for all intents and purposes. It 
has been voted on. I think it got 57 
votes once. I think that was the most 
it got; maybe it got 58. There are only 
41 Republicans, so clearly it had a large 
number of Democratic votes from the 
other side of the aisle, because the 
number is reasonable. 

‘‘Freeze’’ is a reasonable number on 
the nondefense discretionary side, at a 
time when we are running deficits that 
are over $1.4 trillion. You have got to 
start somewhere. You know, all great 
journeys begin with a step. So this is 
the place we should start, right here, 
by freezing nondefense discretionary 
spending. We, as Republican appropri-
ators, have said we are willing to do it. 
I certainly think the Senator from 
Tennessee is absolutely right; this is 
an attempt to reach across the aisle 
and bring in a bipartisan coalition to 
accomplish this, using a number which 
has already received significant bipar-
tisan support. 

Mr. ALEXANDER. I thank the Sen-
ator. 

Mr. GREGG. I yield the floor and 
suggest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant bill clerk proceeded to 
call the roll. 

Mr. KAUFMAN. I ask unanimous 
consent that the order for the quorum 
call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

KAGAN NOMINATION 

Mr. KAUFMAN. Mr. President, I rise 
in support of the nomination of Solic-
itor General Elena Kagan to be an As-
sociate Justice on the U.S. Supreme 
Court. 

Last month, the Judiciary Com-
mittee held 4 days of hearings on Gen-
eral Kagan’s nomination, including 2 
very full days of testimony from the 
nominee herself. 

I came away from the hearings deep-
ly impressed with General Kagan’s in-
tellect, thoughtfulness, demeanor, and 
integrity. These characteristics, al-
ready plainly evident in her lifetime of 
accomplishment, were on full display 
during her testimony. 

Last year, when Justice Souter an-
nounced his retirement, and again 
when Justice Stevens announced his 
retirement this April, I suggested that 
the Court would benefit from a broader 
range of experience among its mem-
bers. 

My concern was not just the relative 
lack of women or racial or ethnic mi-
norities on our Federal courts, though 
that deficit remains glaring. 

I was noting the fact that the current 
Justices all share very similar profes-
sional backgrounds. Every one of them 
served as a Federal circuit court judge 
before being appointed to the Supreme 
Court. 

Not one of them has ever run for po-
litical office, like Sandra Day O’Con-
nor or Earl Warren or Hugo Black. 

I am heartened by what this nominee 
would bring to the Court based on her 
experience working in and with all 
three branches of government, the 
skills she developed running a complex 
institution like Harvard Law School, 
and yes, the prospect of her being the 
fourth woman to serve on our Nation’s 
highest court. 

Some pundits, and some Senators, 
have suggested her lack of judicial ex-
perience is somehow a liability. I could 
not disagree more. 

While prior judicial experience can be 
valuable, the Court should have a 
broader range of perspectives than can 
be gleaned from the appellate bench. 

In the history of the U.S. Supreme 
Court, more than one-third of the Jus-
tices have had no prior judicial experi-
ence before being nominated. And a 
nominee’s lack of judicial experience 

has certainly been no barrier to suc-
cess. 

When Woodrow Wilson nominated 
Louis Brandeis in 1916, many objected 
on the ground that he had never served 
on the bench. 

Over his 23-year career, however, Jus-
tice Brandeis proved to be one of the 
Court’s greatest members. His opinions 
exemplify judicial restraint and his ap-
proach still resonates in our judicial 
thinking more than 70 years after his 
retirement. 

Felix Frankfurter, William Douglas, 
Robert Jackson, Byron White, Lewis 
Powell, Harlan Fiske Stone, Earl War-
ren and William Rehnquist all became 
Justices without having previously 
been judges. They certainly all had dis-
tinguished careers on the Supreme 
Court. 

As Justice Frankfurter wrote about 
judicial experience in 1957: 

One is entitled to say without qualification 
that the correlation between prior judicial 
experience and fitness for the functions of 
the Supreme Court is zero. 

We have all now had the opportunity 
to review General Kagan’s extensive 
record as a lawyer, a policy adviser, 
and administrator, and to listen to her 
thoughtful and candid answers to a 
wide range of probing questions. 

Throughout her career, she has con-
sistently demonstrated the all-too-rare 
combination of a first-rate intellect 
and an intensely pragmatic approach 
to identifying and solving problems. 

Last summer, during then-Judge 
Sotomayor’s confirmation hearing, and 
again during General Kagan’s hearing, 
I focused on the current Court’s han-
dling of business cases. 

I am convinced, by education, experi-
ence, and inclination, that the integ-
rity of our capital markets, along with 
our democratic traditions, is what 
makes America great. 

Today, however, while we have a real 
need for significant financial regu-
latory reform, we also face a Supreme 
Court too prone to disregard congres-
sional policy choices. 

My concern is that a Court resistant 
to Federal Government involvement in 
and regulation of markets could under-
mine those efforts. I am not suggesting 
that we face a return to ‘‘a New-Deal- 
era Court—a Court determined to 
strike down regulatory reform as be-
yond the authority of Congress. 

But a Court predisposed against gov-
ernment regulation might chip away at 
the edges of reform, materially reduc-
ing its effectiveness. 

That is why my questioning of Solic-
itor General Kagan focused on business 
cases and on her philosophy concerning 
deference to congressional judgment. 

During the hearing, she emphasized 
the importance of ‘‘judicial deference 
to the legislative process.’’ She also ac-
knowledged Congress’s ‘‘broad author-
ity’’ under the commerce clause to reg-
ulate the financial markets. 
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Finally, she stated emphatically her 

views on results-oriented judging. I 
really liked what she said on this 
point, so I’m going to quote it in full: 

I think results-oriented judging is pretty 
much the worst kind of judging there is. I 
mean the worst thing that you can say about 
a judge is that he or she is results-oriented. 
It suggests that a judge is kind of picking 
sides irrespective of what the law requires, 
and that’s the absolute antithesis of what a 
judge should be doing, that the judge should 
be trying to figure out as best she can what 
the law does require, and not going in and 
saying, ‘‘You know, I don’t really care about 
the law, you know, this side should win.’’ So 
to be a results-oriented judge is the worst 
kind of judge you can be. 

Based on General Kagan’s ability to 
communicate her thoughts and ideas 
during the committee hearings last 
month, I am confident that other Jus-
tices and, by extension, the entire 
Court, will benefit by the addition of 
her voice to their deliberations. 

One of the aspirations of the Amer-
ican judicial system is that it render 
justice equally to ordinary citizens and 
to the most powerful. 

We need Justices on the Supreme 
Court who not only understand that as-
piration but also are committed to 
making it a reality. I believe Elena 
Kagan, through her truly impressive 
record of accomplishment, and through 
the entire confirmation process, has 
demonstrated that commitment. 

In short, this nominee has all the 
qualities necessary to serve well all 
Americans, and the rule of law, on our 
Nation’s highest court. 

I urge my colleagues to confirm her 
without delay. 

I suggest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The assistant legislative clerk pro-

ceeded to call the roll. 
Mr. WHITEHOUSE. Mr. President, I 

ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

APPOINTMENT OF DONALD 
BERWICK 

Mr. WHITEHOUSE. Mr. President, I 
came to the Senate floor earlier today 
to speak about the nomination of Don 
Berwick to run the CMS and talked a 
little bit this morning about the area 
in which he specializes, which is how to 
lower the cost of the American health 
care system by improving the quality 
of care; that it is a win-win and to call 
it rationing is incredibly misleading 
and raises a legitimate question about 
whose side somebody is on who wants 
to attack this kind of reform of the 
health care system. 

I went back to my office and found 
an article in the Washington Post 
today, which is entitled ‘‘Hospital in-
fection deaths caused by ignorance and 
neglect, survey finds.’’ So if I could 

just read a few pieces from it, then I 
will ask unanimous consent to have 
this article printed in the RECORD. 

An estimated 80,000 patients per year de-
velop catheter-related bloodstream infec-
tions, or CRBSIs. . . . About 30,000 patients 
die as a result, according to the Centers for 
Disease Control and Prevention, accounting 
for nearly a third of annual deaths from hos-
pital-acquired infections in the United 
States. 

So 80,000 people get hospital-acquired 
infections in their blood from the cath-
eters that go into them when they are 
in a hospital. Of those 80,000, 30,000 die, 
and that is about one-third of the an-
nual deaths from all hospital-acquired 
infections, which means about 90,000 
Americans die every year from hos-
pital-acquired infections. 

This article goes on to say those 
deaths are preventable. We have known 
this for a long time. This article is con-
firming something that has been stud-
ied for a long time. 
. . . evidence suggests hospital workers 
could all but eliminate [catheter-related 
bloodstream infections] by following a five- 
step checklist that is stunningly basic: (1) 
Wash hands with soap; (2) clean patient’s 
skin with an effective antiseptic; (3) put ster-
ile drapes over the entire patient; (4) wear a 
sterile mask, hat, gown and gloves; (5) put a 
sterile dressing over the catheter site. 

A lot of this came out of original 
work that was done in Michigan, the 
so-called Keystone Project. We have 
taken that in Rhode Island and adapted 
it to try to reduce these hospital-ac-
quired intensive care unit infections. 
But this is preventable. The point is, 
when we prevent it, we save money be-
cause those 80,000 patients per year de-
veloping catheter-related bloodstream 
infections—as to the last information I 
saw, I believe it costs about $60,000 to 
treat hospital-acquired infections. So I 
cannot do the math in my head, but 
multiply $60,000 times 80,000 patients 
per year getting these catheter-related 
bloodstream infections and we get into 
very big money very quickly. 

Don Berwick is the leader of the 
health care reform effort that tries to 
take exactly that kind of problem and 
solve it so this process, this stunningly 
basic process that can prevent these in-
fections, actually gets implemented 
over and over and over, every time, so 
we can eliminate these infections. 
When we eliminate them, we eliminate 
the cost of treating it; we eliminate 
the excess days that had to be spent in 
the hospital while the patient was 
treated for the infection; and, of 
course, most importantly, we eliminate 
30,000 people dying from a hospital-ac-
quired, catheter-related bloodstream 
infection every year. 

What is not to like about that? That 
is the theory of health care reform that 
Don Berwick is the lead proponent of. 
So I came back to the floor because 
this story is so clearly on point as to 
exactly the kind of reform he has been 
a proponent of—from his years on the 

Clinton Consumer Quality and Protec-
tion Commission—I do not have its 
exact name right now, but it was a 
Clinton-era quality reform initiative— 
from his leadership writing ‘‘To Err Is 
Human,’’ the initial report that kicked 
off the health care quality reform 
movement, and the follow-on report, 
‘‘Crossing the Quality Chasm.’’ 

This is what this guy specializes in 
and this ability to go into the Amer-
ican health care system and find these 
ways where, by improving the quality 
of care, we lower the cost. Again, what-
ever 80,000 patients is times—I may 
have the number wrong, but my recol-
lection is about $60,000 per infection— 
we get into pretty big money in a pret-
ty big hurry. It is preventible, and it is 
that kind of savings that is going to 
help turn the corner for American 
health care. 

So I ask unanimous consent that this 
Washington Post article entitled ‘‘Hos-
pital infection deaths caused by igno-
rance and neglect, survey finds’’ by 
N.C. Aizenman, dated Tuesday, July 13, 
2010, be printed in the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

[From the Washington Post, July 13, 2010] 
HOSPITAL INFECTION DEATHS CAUSED BY 
IGNORANCE AND NEGLECT, SURVEY FINDS 

(By N.C. Aizenman) 
Deadly yet easily preventable bloodstream 

infections continue to plague American hos-
pitals because facility administrators fail to 
commit resources and attention to the prob-
lem, according to a survey of medical profes-
sionals released Monday. 

An estimated 80,000 patients per year de-
velop catheter-related bloodstream infec-
tions, or CRBSIs—which can occur when 
tubes that are inserted into a vein to mon-
itor blood flow or deliver medication and nu-
trients are improperly prepared or left in 
longer than necessary. About 30,000 patients 
die as a result, according to the Centers for 
Disease Control and Prevention, accounting 
for nearly a third of annual deaths from hos-
pital-acquired infections in the United 
States. 

Yet evidence suggests hospital workers 
could all but eliminate CRBSIs by following 
a five-step checklist that is stunningly basic: 
(1) Wash hands with soap; (2) clean patient’s 
skin with an effective antiseptic; (3) put ster-
ile drapes over the entire patient; (4) wear a 
sterile mask, hat, gown and gloves; (5) put a 
sterile dressing over the catheter site. 

The approach also calls for clinicians to 
continually reconsider whether the benefits 
of keeping the catheter in for another day 
outweigh the risks and to use electronic 
monitoring systems that allow them to spot 
infections quickly and assemble a rapid re-
sponse team to treat them. 

A federally funded program implementing 
these measures in intensive-care units in 
Michigan hospitals reduced the incidence of 
CRBSIs by two-thirds, saving more than 1,500 
lives and $200 million in the first 18 months. 
Similar initiatives across the country helped 
bring the overall national rate of these and 
related bloodstream infections down by 18 
percent in the first six months of 2010, ac-
cording to the CDC. 

‘‘Our research shows that the cost of im-
plementing [such programs] is about $3,000 
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