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to say that I am not going to give an advi-
sory opinion on any specific scenario, be-
cause . . . that scenario might come before 
me.’ But when asked a more general ques-
tion, Ginsburg replied that a judge could 
deal in specifics only; abstractions, even 
hypotheticals, took the good judge beyond 
her calling. Again said Ginsburg: ‘I prefer 
not to . . . talk in grand terms about prin-
ciples that have to be applied in concrete 
cases. I like to reason from the specific 
case.’’’ 

However, General Kagan failed to take her 
own advice. She frequently refused to answer 
questions without having a concrete case or 
briefs to read. In my attempt to find her 
views on the ‘‘congruence and proportion-
ality’’ standard, she repeatedly avoided an-
swering, saying ‘‘I’ve not delved into the 
question the way I would want to as a 
judge,’’ citing the fact that she hadn’t read 
any briefs as she would in a case in con-
troversy. 

The Ginsburg-Kagan pincer movement cre-
ates a Catch-22 for Senators, who must avoid 
asking about a concrete case that could 
come before the Court, but then cannot re-
ceive any answer from a nominee on a more 
abstract question because the nominee sim-
ply shrugs and says, ‘‘I haven’t read the 
briefs.’’ 

In her article, General Kagan went so far 
as to say she understood why nominees re-
fused to answer questions, calling it a 
‘‘game’’ in which the ‘‘safest and surest 
route to the prize’’ involves avoiding sub-
stantive answers. She wrote ‘‘Neither do I 
mean to deride Justices Ginsburg and Breyer 
for the approach each took to testifying. I 
am sure each believed . . . that disclosing his 
or her views on legal issues threatened the 
independence of the judiciary. (It is a view, I 
suspect, which for obvious reasons is highly 
correlated with membership in the third 
branch of government.) More, I am sure both 
judges knew that they were playing the 
game in full accordance with a set of rules 
that others had established before them. If 
most prior nominees have avoided disclosing 
their views on legal issues, it is hard to fault 
Justice Ginsburg or Justice Breyer for de-
clining to proffer this information. And fi-
nally, I suspect that both appreciated that, 
for them (as for most), the safest and surest 
route to the prize lay in alternating plati-
tudinous statement and judicious silence. 
Who would have done anything different, in 
the absence of pressure from members of 
Congress?’’ 

General Kagan certainly did the same. . . . 
Even with pressure from members of Con-
gress, such as Senators Kohl, Grassley, 
Coburn, and myself, she still refused to an-
swer to questions. 

In her article, General Kagan took issue 
with the Senators for not insisting that 
nominees answer questions. She stated that 
‘‘Senators today do not insist that any nomi-
nee reveal what kind of Justice she would 
make, by disclosing her views on important 
legal issues. Senators have not done so since 
the hearings on the nomination of Judge 
Bork. They instead engage in a peculiar rit-
ual dance, in which they propound their own 
views on constitutional law, but neither 
hope nor expect the nominee to respond in 
like manner.’’ 

Again, I asked General Kagan several spe-
cific questions that she refused to answer. 
When I asked a direct question as to whether 
she would apply to the congruence-and-pro-
portionality test in evaluating the constitu-
tionality of laws passed under Congress’s 
Fourteenth Amendment remedial authority, 

she refused to answer. When Senator Kyl 
asked her if detainees had habeas rights, she 
refused to answer. Senator Grassley asked 
her if Heller was correctly decided and she 
refused to answer. So I would hope that Gen-
eral Kagan will not claim that all Senators 
participating in her confirmation hearing 
did not hope for, or expect, substantive an-
swers. We tried our best to get her to answer 
questions, but it was General Kagan who in-
sisted on avoiding substantive answers. 

Mr. SPECTER. Finally, Mr. Presi-
dent, I ask unanimous consent that a 
copy of an op-ed which I wrote which 
appeared in USA Today be printed in 
the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

[From USA Today, July 15, 2010] 
SPECTER: ‘‘KAGAN DID JUST ENOUGH TO WIN 

MY VOTE’’ 
(By Arlen Specter) 

Supreme Court nominee Elena Kagan did 
little to undo the impression that nomi-
nating hearings are little more than a cha-
rade in which cautious non-answers take the 
place of substantive exchanges. 

In this, she was following the practice of 
high court nominees since Judge Robert 
Bork. But her non-answers were all the more 
frustrating, given her past writings that the 
hearings were vacuous and lacked substance. 
She accused Justice Ruth Bader Ginsburg 
and Stephen Breyer of stonewalling, but 
then she did the same, leaving senators to 
search for clues on her judicial philosophy. 

Her hearings showed an impressive legal 
mind, a ready humor and a collegial tem-
perament suitable to the court. But they 
shed no light on how she feels about the 
court’s contemptuous dismissal of Congress’ 
‘‘fact-finding’’ role, its overturning of prece-
dent in allowing corporate political adver-
tising, and the expansion of executive au-
thority at the expense of congressional 
power. 

She offered no meaningful observations on 
U.S. vs. Morrison, in which the court over-
turned the Violence Against Women Act, 
blaming Congress’ ‘‘method of reasoning,’’ 
notwithstanding a ‘‘mountain of data assem-
bled by Congress’’ demonstrating ‘‘the ef-
fects of violence against women on inter-
state commerce’’ noted in Justice David 
Souter’s dissent. 

She offered no substantive comment on 
Citizens United, in which the court reversed 
a century-old precedent by allowing corpora-
tions to engage in political advertising. Jus-
tice John Paul Stevens said in dissent that 
the court showed disrespect by ‘‘pulling out 
the rug beneath Congress,’’ which had struc-
tured the campaign-finance reform bill, 
McCain-Feingold, on a 100,000-page factual 
record based on standards cited in a recent 
Supreme Court decision. 

Likewise, she avoided taking sides in the 
court’s expansion of executive authority, de-
clining comment on the historic clash posed 
by the Foreign Intelligence Surveillance Act 
and the president’s warrantless wiretapping 
authorized under the Terrorist Surveillance 
Program. 

Despite repeated questioning, Kagan re-
fused to comment on the court’s refusal to 
resolve a contentious dispute involving the 
Sovereign Immunity Act and the Obama ad-
ministration’s foreign policy. Survivors of 9/ 
11 victims sued Saudi Arabia, Saudi princes 
and a Saudi-controlled charity with substan-
tial evidence that they had financed the 9/11 

terrorists. The Obama administration per-
suaded the court not to hear the case, argu-
ing that the Saudi Arabian conduct occurred 
outside the U.S. 

On one controversial issue—the question of 
whether to televise open Supreme Court pro-
ceedings—Kagan was candid, stating that 
she welcomed TV in the court and, if con-
firmed, would seek to convince her col-
leagues on the bench. ‘‘It’s always a good 
thing,’’ she said, ‘‘when people understand 
more about government, rather than less. 
And certainly, the Supreme Court is an im-
portant institution and one that the Amer-
ican citizenry has every right to know about 
and understand.’’ 

Her testimony recognized that the court is 
a public institution that should be available 
to all Americans, not just the select few who 
can travel to Washington. A recent C–SPAN 
poll found that 63% of Americans support 
televising the Supreme Court’s oral argu-
ments. 

Given the fact that the court decides all of 
the cutting-edge questions—a woman’s right 
to choose, death penalty cases for juveniles, 
affirmative action, freedom of speech and re-
ligion—public demand for greater trans-
parency should come as no surprise. When 
85% of those polled think the Citizens United 
case expanding corporate spending in poli-
tics was a bad decision, one can conclude 
they want to know why the court decided as 
it did. 

On balance, Kagan did little to move the 
nomination hearings from the stylized 
‘‘farce’’ (her own word) they have become 
into a discussion of substantive issues that 
reveal something of the nominee’s judicial 
philosophy and predilections. 

It may be understandable that she said lit-
tle after White House coaching and the con-
tinuing success of stonewalling nominees. 
But it is regrettable. Some indication of her 
judicial philosophy may be gleaned by her 
self-classification as a ‘‘progressive’’ and her 
acknowledged admiration for Justice 
Thurgood Marshall. That suggests she would 
uphold congressional fact-finding resulting 
in remedial legislation and protect indi-
vidual rights in the congressional-executive 
battles. 

The best protection of those values may 
come from the public’s understanding 
through television of the court’s tremendous 
power in deciding the nation’s critical ques-
tions. In addition to her intellect, academic 
and professional qualifications, Kagan did 
just enough to win my vote by her answers 
that television would be good for the country 
and the court, and by identifying Justice 
Marshall as her role model. 

Mr. SPECTER. I thank the Presiding 
Officer, and I thank my distinguished 
colleague from Florida. 

The PRESIDING OFFICER. The Sen-
ator from Florida. 

Mr. LEMIEUX. Mr. President, it is al-
ways good to follow my distinguished 
colleague from Pennsylvania and to 
hear his comments. 

f 

FINANCIAL REGULATORY REFORM 

Mr. LEMIEUX. Mr. President, I am 
here today to talk about the bill the 
Senate just voted on and passed, the fi-
nancial regulation overhaul bill. It is, 
in my mind, a missed opportunity. We 
had the opportunity to truly address 
the causes of the financial meltdown 
and put into place measures that would 
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stop the meltdown from happening the 
next time. But, unfortunately—as I 
have seen in about the year’s time I 
have had the privilege to serve in the 
Senate—it seems it is the predilection 
of this Congress to take a crisis and 
then come forward not with a narrowly 
focused and tailored solution but, in-
stead, a large-ranging, comprehensive 
bill that creates more government, 
that creates more bureaucracy, that 
puts more debt on our system of gov-
ernment, and still fails to address the 
very problem we should be trying to 
focus upon. 

We were supposed to rein in the wild 
and risky speculative tools and em-
power our regulators to prevent an-
other crisis. But we did not. I heard 
Senator DODD, who I have enormous re-
spect for—and I think he put a tremen-
dous amount of time into this bill, but 
I heard him on the floor the other day, 
in giving his sort of summation as to 
why this bill should be passed, saying 
this will not stop any future reces-
sions. He is right. He is right because 
we did not do what we needed to do in 
order to truly fix the problems that 
happened back in the 2007–2008 era 
when we had this tremendous financial 
meltdown—this meltdown which has 
depleted trillions of dollars of the net 
worth of Americans; this meltdown 
that has led to one of the greatest, if 
not the greatest, recession since the 
Great Depression. 

In my home State of Florida, people 
are suffering mightily. We have nearly 
12 percent unemployment. We are ei-
ther No. 1 or No. 2—depending upon the 
month—in mortgage foreclosures, and 
our people are behind on their mort-
gage payments more than any other 
State in the Union. 

We are a State that has been based, 
perhaps too much, on growth. So when 
folks are not coming to build a new 
home, the contractor does not have a 
job. When folks are not coming to visit 
our beaches or our tourist attractions, 
the restaurateur, the hotelier—they 
lose their work. So things are very dif-
ficult in Florida. 

This financial crisis stemmed in part 
from some of the problems we saw in 
lending, in real estate, and there was 
no place that was any worse than what 
happened in Florida. What this bill 
fails to address: the underwriting 
standards that should have been in 
place to stop these so-called ninja 
loans—‘‘no income, no job.’’ They 
called them ninja loans. Anybody could 
get one, and people were put into 
homes they could not afford. 

Why was that able to happen? It was 
because there were no underwriting 
standards. There was no skin in the 
game for those getting the mortgage. 
There was no skin in the game for the 
mortgage broker, who was able to sell 
off this mortgage to Wall Street, where 
there was this vast and great demand 
to bundle these products into mort-

gage-backed securities, and, for the 
first time ever, tie our real estate mar-
ket, our homes—our most important 
investments—with the financial mar-
kets. 

As soon as that was done, the specu-
lation and the speculators ran wild. 
This bill does not do enough to prevent 
that in the future, to provide the real 
skin in the game that should be needed 
to trade those mortgage-backed securi-
ties. We failed to address those two fac-
tors. Perhaps even worse, we failed to 
address Fannie and Freddie, the gov-
ernment-sponsored entities that stood 
as silent guarantors to all these mort-
gages, that let the market have faith 
and confidence that the government 
was the backstop to these mortgages 
that should have never been let. This 
bill fails to address that. Two of the 
leading causes of the financial debacle 
we failed to addressed. 

Finally, a point we needed to address, 
and we did: My colleague and friend, 
who presides over the Senate this 
afternoon, was the person who was the 
leading proponent on trying to do 
something about the rating agencies, 
and we did do something. I was pleased 
to work with Senator CANTWELL, and I 
was appreciative of the efforts of Sen-
ator FRANKEN, to try to do something 
about these rating agencies. And we 
did. 

That is one good thing about this 
bill. They are written out of law. These 
rating agencies compounded the prob-
lem because when these mortgages, 
packed together—mortgages that were 
not any good, that were not going to 
get paid, that then got turned into a 
trading vehicle—when they went up to 
Wall Street, these rating agencies that 
are paid for by the investment banks 
stamped them with AAA ratings, gave 
them the ‘‘good housing seal of ap-
proval’’ and let the world believe they 
were sound investments. They failed. 
And lo and behold, we find that the 
government has given a sanction in law 
to these rating agencies to be the de-
terminers of creditworthiness—a mo-
nopoly, if you will. 

Well, one good thing this bill does is 
to strip that out. No longer will they 
be given that state-sponsored monop-
oly. Now the marketplace will have to 
work. Now we will not be so relying 
upon people who are paid by the invest-
ment banks that did not do their home-
work and in part caused this crisis. 

If we would have tackled the GSEs, 
Fannie and Freddie, and if we would 
have tackled underwriting standards, I 
would be here giving a speech today 
talking about why I voted for the bill. 
But we only did one of the four things 
and, unfortunately, now, we have a bill 
that Wall Street loves. Citigroup loves 
it. Goldman Sachs loves it. But Main 
Street is very concerned about it. We 
are going to make sure that ortho-
dontists are regulated because they, 
every once in a while, extend credit to 

their patients. But the folks on Wall 
Street, who caused these problems, and 
the underlying cause of the debacle, 
the mortgage problem, the under-
writing problem, and the Fannie and 
Freddie problem do not get addressed. 

According to the study by the U.S. 
Chamber of Commerce, this bill will 
create a huge new governmental bu-
reaucracy: 70 new Federal regulations 
through the Bureau of Consumer Fi-
nancial Protection, 54 new Federal reg-
ulations through the U.S. Commodity 
Futures Trading Commission, 11 new 
Federal regulations through the Fed-
eral Deposit Insurance Corporation, 30 
through the Federal Reserve, 205 
through the SEC. 

You may say: Well, that sounds good. 
We need more regulations, right? There 
was a problem. But if the regulation 
does not go after the problem that 
caused the debacle, what do the regula-
tions do? We are in a situation right 
now where business in this country is 
frozen. It is frozen solid because of the 
actions of the Congress and this admin-
istration who are doing so much to this 
economy that big business and small 
business alike do not believe they can 
hire new workers. 

There is so much uncertainty in the 
marketplace. I hear this from small 
businesspeople in Florida where we 
have 1.9 million small businesses, to 
workforce centers which are trying to 
get people back to work, to incubators 
which are trying to grow new jobs, to 
presidents of chambers of commerce, 
and other folks I talk to regularly. 
They tell me business is frozen. Wash-
ington is doing so much to the econ-
omy they do not know where to turn 
next. Because they do not know what 
the future looks like, and because this 
government is pulling these huge le-
vers on the economy, they believe they 
cannot make any moves. 

Because of the health care bill, busi-
nesses in Florida, small businesses are 
telling me they are not going to hire 
new people because they cannot afford 
the new regulation. In fact, some of 
these businesses are not only going to 
not hire new people, they are going to 
let people go. 

This financial regulatory reform 
bill—a business in Florida has told me 
its trading desk is going to the Baha-
mas. Those folks are now going to 
move and no longer add to our tax base 
and the wealth and diversity of our 
community because this regulation is 
going to put them in a situation where 
business says it is more beneficial to 
move them out of the State, out of the 
country. There are always unintended 
consequences. When we pull these huge 
levers on the economy, we create tre-
mendous uncertainty, and business 
does what business needs to do to keep 
its people working and to make profits. 
That is what business is focused on. 
Those are the jobs that allow all of us 
to work, to provide for our families. 
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Right now, those jobs are under siege. 
In a State such as mine where we have 
nearly 12 percent unemployment, 
where times are especially difficult, 
the last thing in the world we need is 
for the Federal Government to be mon-
keying with the economy to the extent 
that businesses can’t feel as though 
they can hire new workers. 

This financial regulatory reform bill 
does more of what the health care bill 
did, and it seems to be the penchant of 
this Congress. We should be focused on 
jobs. We should be here day and night 
trying to find ways to make sure busi-
ness has the incentives it needs to cre-
ate new jobs and retain jobs, because 
we need to get people back to work. 

This financial regulatory reform bill 
was a bill we should have had 80 or 90 
votes on. It should have been narrowly 
focused and tailored on the problems 
that caused the financial debacle of 
2008 that we still suffer through. This 
Chamber needs to get in the business of 
focusing on what should be done to ad-
dress the problem and not using every 
crisis as an excuse to grow govern-
ment. This new consumer agency we 
created will cost billions of dollars and 
will empower a new Federal Govern-
ment executive, who reports to no 
board, to be able to make broad and 
wide-ranging policy decisions across 
this country and in the boardrooms of 
the businesses of America’s companies. 
That is how Washington solves a prob-
lem these days. We don’t fix the SEC 
which is the agency that is supposed to 
be doing the job. We don’t go in and 
fire all the people at the Securities and 
Exchange Commission who should have 
been on top of this. We create a whole 
new governmental level of bureauc-
racy. We layer governmental agency on 
top of governmental agency, create 
more power, create bigger government, 
spend more of your money, and run 
this country into further debt. 

We need a change. We need to do 
things differently. I wish I could have 
voted for this. I wish it would have fo-
cused on the issues it needed to, but, 
unfortunately, I can’t because it does 
more harm than good. I am appre-
ciative of my colleagues for supporting 
the amendment I did with Senator 
CANTWELL on the rating agencies, but 
only in that regard and in a few other 
regards did we do something that actu-
ally helped. Most of what we did didn’t 
fix the problem and it caused more 
harm than good. 

With that, I yield the floor. 
The PRESIDING OFFICER (Mrs. 

SHAHEEN). The Senator from Kentucky. 
Mr. BUNNING. Madam President, I 

have come to the floor to speak about 
the conference report on the financial 
regulation bill the Senate has just 
passed. I think it was a huge mistake. 
I voted against the bill, and now I wish 
to take some time to explain why. 

The short explanation is the bill does 
not address the causes of the financial 

crisis and instead it sows the seed of 
the next financial crisis while adding 
unnecessary strains on our already 
struggling economy. I am going to 
spend the next little while giving the 
longer explanation. 

As I have said many times in the 
Banking Committee and on the floor of 
the Senate, I want to pass a strong fi-
nancial reform bill that reins in the ex-
cesses of our large financial companies 
and the Federal Reserve. No one has 
been a stronger voice against the finan-
cial industry enablers at the Fed than 
I have. I have fought every bailout 
brought to the Congress as well as the 
bailouts that the Federal Reserve and 
both the Bush and Obama administra-
tion put in place without the approval 
of Congress. I very much wanted to 
pass a bill that ends bailouts and reins 
in the reckless activities of our finan-
cial system. Unfortunately, like the 
bill passed by the Senate earlier this 
year, the conference report before the 
Senate today did not end bailouts. In 
fact, it does the opposite and makes 
them permanent. 

This bill will also lead to future fi-
nancial disasters because it ignores the 
root causes of the crisis. It fails to put 
the necessary handcuffs on the key 
parts of the financial system and will 
result in even greater concentration of 
the financial system in a very few large 
firms. 

The largest single contributing fac-
tor in the current financial crisis and 
most other financial crises in the past 
is flawed Federal Reserve monetary 
policy. Starting in the late 1990s, 
former Fed Chairman Alan Greenspan 
used easy money to prop up the finan-
cial firms, manipulate the stock mar-
ket, and micromanage the economy. 
That easy money inflated the tech 
stocks and the dot.com bubble. After 
that bubble burst, as well as following 
the September 11 terrorist attacks, he 
again loosened monetary policy which 
began to inflate the largest asset bub-
ble in history. While the bubble was 
the most visible in housing, it was a 
debt bubble that spread across all 
households, corporate, and government 
borrowing. 

In about 2004, the housing bubble 
started to become unstable, but lend-
ing standards were relaxed and the rise 
of subprime and other nontraditional 
mortgages enabled the bubble to keep 
growing for another couple of years. 
Eventually, the housing bubble became 
unsustainable and popped. The cor-
porate debt bubble largely did the 
same, and we are now seeing govern-
ment debt become unsustainable 
around the world, including here in the 
United States of America. 

Despite the Fed’s history of causing 
financial crises and its clear role in the 
current crisis, this bill does nothing to 
rein in the Fed. Chairman DODD’s origi-
nal draft bill presented to the Banking 
Committee last year took some posi-

tive steps to get the Fed back on track 
by removing the Fed as a regulator. 
But unfortunately, that did not make 
it into the final bill. Nothing in this 
bill will stop the next bubble or col-
lapse if the Fed continues with its easy 
money policies. Cheap money will al-
ways distort prices and lead to dan-
gerous behavior. No amount of regula-
tion can contain it. 

In addition to its flawed monetary 
policy, the Federal Reserve failed as a 
regulator leading up to the crisis. The 
Fed was responsible for regulating 
most of the large financial holding 
companies, but instead of regulating 
them, it was a cheerleader for them. 
The Fed, along with other regulators, 
allowed those firms to grow even larger 
and take unwise risks. And in what 
may be the Fed’s greatest regulatory 
failure, Chairman Greenspan refused to 
do the job Congress gave him and the 
Fed in 1994—1994—the job to regulate 
mortgages. Instead of taking action 
that could have prevented at least part 
of the housing bubble inflated by 
subprime and nontraditional mort-
gages, Chairman Greenspan encouraged 
homebuyers to get those kinds of mort-
gages. He and Chairman Bernanke, 
along with many others at the Fed, 
sang the praises of those mortgages as 
financial innovation that reduced risk. 

How well did the Fed approach to 
regulation work, I ask my colleagues? 
Well, in 2008, most, if not all, of the 
largest firms regulated by the Fed 
would have failed had they not been 
bailed out through TARP or by the Fed 
on its own. That seems like a pretty 
open-and-shut case for me for removing 
all regulatory responsibility from the 
Fed and giving it to someone who will 
use it. But that is not what this bill 
does. Instead of real regulatory reform, 
the bill concentrates regulation of the 
largest financial firms at the Federal 
Reserve, despite the Fed’s long history 
of failed regulation. 

As I mentioned earlier, the original 
draft of this bill removed bank and 
consumer protection regulations from 
the Fed and all the other regulators 
and created a single new banking regu-
lator. That is a better approach. But it 
was dropped before the bill ever got out 
of the Banking Committee, and now 
the Fed gets more power for both jobs. 
Except for possibly Chairman DODD, no 
one has criticized the Fed more than 
me for its failure to use its consumer 
protection powers to regulate mort-
gages. Chairman Greenspan did noth-
ing for 12 years after Congress gave 
him the power. Chairman Bernanke 
took another 2 years to act after he re-
placed Chairman Greenspan. Clearly, 
the Fed did not take consumer protec-
tion seriously and it deserves to lose 
that job. 

I support strengthening consumer 
protection in the financial system, but 
I cannot understand keeping that job 
inside the same Fed that ignored it for 
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decades. Next to reining in the Fed, the 
most important goal of this bill should 
be to end bailouts and the idea of too 
big to fail. Instead, the bill makes too 
big to fail a permanent feature of our 
financial system and will increase the 
size of the largest financial firms. As I 
said earlier, the bill concentrates regu-
lation of the largest financial institu-
tions at the Federal Reserve. The Fed 
failed as a regulator leading up to the 
crisis and should not be the regulator 
of any banks. But now Fed regulation 
will be a sign that a firm is too big to 
fail. 

On top of the new Fed’s seal of ap-
proval for the largest banks, this bill 
creates a new stability council that 
will designate other nonbank firms for 
Federal regulation and, thus, too big to 
fail. Fed regulation of the largest 
banks is not the only way this bill 
makes too big to fail and bailouts per-
manent. The largest bank holding com-
panies and other financial firms will 
now be subject to a new resolution 
process. Any resolution process is by 
definition a bailout because the whole 
point is to allow some creditors to get 
paid more than they would in a bank-
ruptcy court. The regulator will have 
the power to pick winners and losers by 
paying some creditors off on better 
terms than other creditors. 

Even if the financial company is 
closed down at the end of the process, 
the fact that the creditors are pro-
tected against the losses they would 
normally take will undermine market 
discipline and encourage more risky 
behavior. That will lead to more Bear 
Stearns, Lehmans, and AIGs, not less. 

The resolution process is not the 
only way this bill keeps bailouts alive. 
The bill does not shut off the Federal 
Reserve’s bailout powers. While some 
limits are placed on the Fed, the bill 
still lets it create bailout programs to 
buy up assets and pump money into 
struggling firms through ‘‘broad- 
based’’ programs. That will put tax-
payers directly at risk and make Fed 
bailouts a permanent part of the finan-
cial system. 

Instead of putting all these bailout 
powers into law, we should be putting 
failing companies into bankruptcy. 
Bankruptcy provides certainty and 
fairness, and protects taxpayers. Under 
bankruptcy, similar creditors are 
treated the same, which prevents the 
government from picking winners and 
losers in bailouts. Shareholders and 
creditors also know up front what 
losses they are facing and will exercise 
caution when dealing with financial 
companies. Some of us tried to replace 
the bailout provisions with a revised 
bankruptcy section for financial com-
panies, but, unfortunately, we were not 
successful. 

Since the bill does not take away 
government protection for financial 
companies and send those that fail 
through bankruptcy, it should at least 

make them small enough to fail. Dec-
ades of combination have allowed a 
handful of banks to dominate the fi-
nancial landscape. The four largest fi-
nancial companies have assets totaling 
over 50 percent of our annual gross do-
mestic product, and the six largest 
have assets of more than 60 percent. 
The four largest banks control approxi-
mately one-third of all deposits in the 
country. This concentration has come 
about because creditors would rather 
deal with firms seen as too big to fail, 
knowing that the government will pro-
tect them from losses. I would rather 
take away the taxpayer protection for 
creditors of large firms and let the 
market determine their size. But if 
that is not going to happen we should 
place hard limits on the size of finan-
cial companies and limit the activities 
of banks with insured deposits. Any fi-
nancial companies that are over those 
size limits must be forced to shrink. 
This will lead to a more competitive 
banking sector, reduce the influence of 
the largest firms, and prevent a hand-
ful of them from holding our economy 
and government hostage ever again. 
Like most of the other real reform 
ideas that were proposed while pre-
vious versions of this bill were in the 
Banking Committee or on the Senate 
floor, meaningful limits on the size of 
banks were left out. 

Along with not solving too big to 
fail, this bill does not address the hous-
ing finance problems that were at the 
center of the crisis—and still with us 
today. First, there is nothing in this 
bill that will stop unsafe mortgage un-
derwriting practices such as zero down-
payment and interest-only mortgages. 
There is a lot of talk of making finan-
cial companies have skin in the game, 
but when it comes to mortgages, the 
skin in the game that matters is the 
borrower’s. Second, the bill ignores the 
role of government housing policy and 
Fannie Mae and Freddie Mac, which 
have received more bailout money than 
anyone else. The bill does not put an 
end to the government-sponsored en-
terprises’ taxpayer guarantees and sub-
sidies or stop the taxpayers from hav-
ing to foot the bill for their irrespon-
sible actions over the past decade. Over 
96 percent of all mortgages written in 
the first quarter were backed by some 
type of government guarantee. Until 
we resolve the future of the these enti-
ties, the private mortgage market will 
not return and the risk to the tax-
payers will continue to increase. 

As I mentioned at the beginning of 
my statement, this bill is going to have 
real consequences for the economy at a 
time when the recovery is looking 
more like a second dip of the recession. 
Combined with the tax increases that 
will take effect at the end of this year, 
I am afraid we may not see real recov-
ery until 2012 or later. One way this 
bill is going to affect the economy is by 
the increased consumer protection reg-

ulation that will reduce the avail-
ability of credit from banks and other 
firms that had nothing to do with the 
financial crisis. 

Another way was highlighted in a 
front-page article in the Wall Street 
Journal yesterday on the impact of the 
derivatives regulation in the bill on 
farmers. I have been as critical as any-
one of the lack of regulation of deriva-
tives—which was again largely thanks 
to Alan Greenspan—and I think we 
need more transparency and oversight 
in that market, especially for credit 
default swaps and related products. But 
the bill goes too far in its impact on or-
dinary end users who are using deriva-
tives to hedge commodity costs or in-
terest rate and currency risks. The 
Wall Street casino needs to be shut 
down, but the bill should not prevent 
legitimate derivative customers from 
buying responsible protection. 

I have many other concerns about 
this bill that I have discussed in the 
past on the floor and in the Banking 
Committee. The bill returned by the 
conference committee will not solve 
the problems in our financial system. 
It is regulation without reform. I had 
hoped we could work together in a bi-
partisan way to craft a bill that ends 
too big to fail forever, but this is a 
highly partisan bill that will accom-
plish little. And one of the chief au-
thors of the bill, Chairman DODD, ad-
mits that even he does not know how 
the bill will work and won’t until after 
it is in place. 

In the end, the bill gives so much dis-
cretion to the Fed that the best de-
scription of the new regulations is they 
are whatever the Fed says they are. Or 
to borrow the title of David Wessel’s 
recent book, it can be described as ‘‘in 
Fed we trust’’. We saw how well that 
worked out the last time. I cannot un-
derstand why anyone expects it will 
work out better this time. 

I yield the floor and suggest the ab-
sence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant bill clerk proceeded to 
call the roll. 

Mr. CHAMBLISS. Madam President, 
I ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. CHAMBLISS. Madam President, 
I ask unanimous consent that Senator 
ISAKSON and I be allowed to speak as in 
morning business. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

HONORING OUR ARMED FORCES 
LIEUTENANT ROBERT WILSON COLLINS 

Mr. CHAMBLISS. Madam President, 
I rise today to urge my colleagues to 
join me and my colleague, Senator 
ISAKSON, in honoring the life and com-
mitment of 1LT Robert Collins of Ty-
rone, GA. 
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