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Washington, DC.

DEAR Ms. HaAS: Pursuant to clauses 3(a)(2) and 3(b) of rule XI
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the attached Report, “In the Matter of Representative Maxine
Waters.”
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IN THE MATTER OF REPRESENTATIVE MAXINE WATERS

SEPTEMBER 25, 2012.—Referred to the House Calendar and ordered to be printed

Mr. GOODLATTE, from the Committee on Ethics,
submitted the following

REPORT

I. INTRODUCTION

In July 2009, the Office of Congressional Ethics (OCE) forwarded
to the Committee on Ethics (Committee) a Report and Findings,
concluding that Representative Waters may have violated House
conflict-of-interest rules when she called the then-Secretary of the
Treasury to set-up a meeting between the Secretary! and rep-
resentatives of the National Bankers Association (NBA).2 As it
turned out, all of the NBA representatives who attended the meet-
ing were also associated with OneUnited Bank (OneUnited), and
OneUnited was the only minority bank represented at the meeting.
In light of the fact that OneUnited requested $50 million in finan-
cial assistance from the Treasury Department at the meeting, and
that Representative Waters’ husband was a former member of the
Board of Directors of OneUnited and a then-stockholder in the
bank, OCE recommended that the Committee further investigate
the allegations.

As discussed in greater detail in Section II, the Committee has
conducted an extended, and at times contentious, investigation of
the allegations OCE referred to it. That investigation spurred alle-
gations that the Committee and its staff had violated Representa-
tive Waters’ due process rights, which ultimately led to the Com-
mittee’s decision to hire Outside Counsel William R. “Billy” Martin,
the voluntary recusal of six Members of the Committee, and the
appointment of six new Members to establish a Committee of Mem-
bers who had no role in reviewing Representative Waters’ matter
in the 111th Congress and were given the sole task of resolving

1The Secretary agreed to the meeting but ultimately did not attend. Other Treasury officials
attended the meeting in his place.
2 Office of Congressional Ethics, Report and Findings, Review 09-2121, Aug. 6, 2009.
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this matter (the Waters Committee). Further, all current Com-
mittee staff who were involved in Representative Waters’ matter in
the 111th Congress were recused from the matter in the 112th
Congress.

Outside Counsel has made recommendations based on a “clear
and convincing” standard of proof. This is the standard required by
Committee Rule 23(c) to determine if allegations in a Statement of
Alleged Violation (SAV) have been proven, and is the appropriate
standard applied to Outside Counsel’s de novo review of the allega-
tions. Thus, if Outside Counsel does not believe that such a stand-
ard would be met, then his de novo review would appropriately rec-
ommend that no Investigative Subcommittee would be warranted,
and the matter should be resolved. That standard, however, only
applies to proving the allegations in an SAV in a formal adjudica-
tory proceeding which is necessary only before recommending a
sanction to the House of Representatives. To be clear, such a bur-
den of proof does not apply to the level of evidence necessary for
the Committee to express its concerns in a letter of reproval.

In addition, Outside Counsel has recommended that there is evi-
dence supporting certain conclusions (particularly regarding the
timing and nature of Representative Waters’ Chief of Staff's (COS)
knowledge of her conflict), and that the Members have the respon-
sibility to make credibility determinations about that evidence, but
that prior to the Members’ credibility determinations, the evidence
that does exist does not meet the clear and convincing standard.
The Members have now made those credibility determinations, and
applied their judgment and experience to the factual findings and
analysis of the Outside Counsel.

The Waters Committee has thoroughly reviewed Outside Coun-
sel’s final report in this matter. Additionally, the Committee pro-
vided Representative Waters and her COS the opportunity to ap-
pear before the Committee. Representative Waters’ COS took that
opportunity. The Committee heard his testimony on September 21,
2012, had a full discussion with him, and considered his testimony
carefully before reaching the Committee’s conclusion. The Com-
mittee agrees with Outside Counsel’s conclusions and recommenda-
tions. Accordingly, the Waters Committee has unanimously deter-
mined that there is not clear and convincing evidence that Rep-
resentative Waters violated any House rule, law, regulation, or
other applicable standard of conduct by her efforts to assist the
NBA and other minority and community banks in the 2008 time-
frame. However, after making its credibility determinations, the
Waters Committee has concluded that sufficient evidence suggests
that contrary to Representative Waters’ instructions and without
her knowledge, Representative Waters’ COS acted to assist
OneUnited on two occasions after the COS knew or should have
known that Representative Waters had a conflict of interest re-
garding OneUnited. Accordingly, the Waters Committee has issued
a letter of reproval to Representative Waters’ COS.

II. PROCEDURAL HISTORY

On April 2, 2009, the OCE began a review of allegations that
Representative Waters may have violated House Rule XXIII, clause
3 and House precedent regarding conflict of interest when she
called the then-Treasury Secretary and requested that Treasury
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Department officials meet with representatives from the NBA.
OCE'’s review centered on this meeting, which OCE alleged to have
focused on a single bank—OneUnited—in which Representative
Waters’ husband held stock and for which he had previously served
on the Board of Directors.

On July 24, 2009, OCE voted to refer the matter to the Com-
mittee for further investigation and transmitted its Report and
Findings on this matter to the Committee later that month. Fol-
lowing an investigation by Committee staff pursuant to authority
granted by Committee Rule 18(a), the Committee established an
Investigative Subcommittee (ISC or Waters ISC) on October 29,
2009. The staff assigned to the ISC were the former Director of In-
vestigations and two staff attorneys. That team was supervised by
the former Chief Counsel and Staff Director. During the course of
the investigation, the ISC issued 11 subpoenas, interviewed 13 wit-
nesses and reviewed over 1,300 pages of documents.

In the Spring of 2010, the ISC came to an agreement to release
a report critical of some conduct in the matter, but recommending
no further action or sanction. However, the former Chief Counsel
and Staff Director advised the Committee that the rules did not
permit an ISC to issue a report that was critical of a Member with-
out adopting a Statement of Alleged Violation (SAV) and providing
the Respondent with the opportunity for an adjudicatory hearing
under the rules for an adjudicatory subcommittee.? The former
Chief Counsel, however, also assured the ISC that Representative
Waters would accept an SAV and waive her right to a hearing.4

Ultimately, on June 15, 2010, the ISC adopted an SAV alleging
three counts of misconduct: violations of clauses 1 and 3 of House
Rule XXIII, the House Code of Official Conduct, and paragraph 5
of the Code of Ethics for Government Service. On June 30, 2010,
Representative Waters filed a Motion for Bill of Particulars. The
following day, on July 1, 2010, the ISC issued an Order denying
the Motion for Bill of Particulars. On July 12, 2010, Representative
Waters filed a Motion to Dismiss the SAV. The ISC denied this mo-
tion on July 15, 2010.

On July 28, 2010, the ISC transmitted the SAV to the full Com-
mittee. Shortly thereafter, the Committee established an Adjudica-
tory Subcommittee (ASC or Waters ASC) to conduct a hearing on
the SAV. The same staff members who had been assigned to and
worked on the Waters ISC continued to work on the Waters ASC,
with the addition of another staff attorney. Throughout August
2010, the staff interviewed numerous witnesses, and sought the
voluntary production of documents from various sources. During
this time period, staff also attempted to schedule a settlement con-
ference with Representative Waters.

On August 25, 2010, counsel for Representative Waters sub-
mitted a letter objecting to the ongoing investigation by the ASC.
Specifically, counsel stated that “[s]luch inquiry violates both this
Committee’s rules and comparable federal criminal procedures and
raises significant questions about the sufficiency of the evidence
that the Investigative Subcommittee relied upon when it issued the
charges contained in its SAV.” The then-Chair and the then-Rank-

3 As discussed below, the Waters Committee disagrees with this interpretation.
4The former Chief Counsel’s assurances proved to be incorrect.



4

ing Member jointly responded to this letter on August 31, 2010,
highlighting the fact that Committee Rule 23 contemplates that
both the Committee counsel and the Respondent will prepare their
case for a hearing, and also reminding counsel that criminal law
precedent is not binding on the Committee, as the disciplinary pro-
ceedings in the House are not a criminal trial.

After a series of disagreements between the Committee Members
and staff regarding scheduling, on October 7, 2010, the ASC sched-
uled a hearing in Representative Waters’ matter for November 21,
2010. On or about October 12, 2010, the Committee postponed the
date of the hearing by one week, until November 29, 2010.

On November 15, 2010, staff submitted a formal motion to the
ASC to recommit the matter to the ISC, on the grounds that it had
obtained new evidence. The following day, Representative Waters
filed a response to the Motion to Recommit. On November 18, 2010,
the ASC voted to recommit the matter to the ISC.

As explained more fully in the Report of Outside Counsel, the de-
cision to recommit the matter preceded a significant upheaval in
the makeup of Committee staff and the conduct of Committee busi-
ness for the duration of the 111th Congress. The personnel issues
that began in November 2010 were ongoing at the beginning of the
112th Congress, and only began to be resolved once the Committee
hired a new Staff Director and Chief Counsel on May 2, 2011. The
Committee was without a full complement of staff until July, 2011.
By the end of the 111th Congress, the Committee recognized the
need to hire Outside Counsel to complete this matter. However, the
Committee had to first reconstitute its full time staff, which post-
poned the process for selecting and formalizing a relationship with
Outside Counsel until the hiring of Mr. Martin on July 20, 2011.

The Committee’s first charge to Outside Counsel was a thorough
review of the serious allegations regarding the Committee’s own
conduct in this matter. Mr. Martin thus conducted an extensive re-
view of due process allegations raised by both Representative
Waters and the Committee itself, which included a document re-
view comprising over 100,000 pages, interviews of 26 witnesses, in-
cluding all Members of the Committee from the 111th Congress as
well as all current and former staff who may have had knowledge
of the relevant issues, and a significant and thorough analysis of
the legal issues as embodied in Part IT of Outside Counsel’s Report.
The vast majority of this review took place between July, 2011 and
the end of 2011. However, one witness refused to testify without
the issuance of a subpoena. This same witness indicated an inten-
tion to refuse to answer questions upon the issuance of a subpoena
on the basis of the witness’ Fifth Amendment privilege. The wit-
ness did ultimately testify before the Waters Committee, but the
witness’s recalcitrance delayed the completion of the first phase of
Outside Counsel’s review by at least four months.

On February 17, 2012, based on the advice received from Outside
Counsel, six Members of the Committee for the 112th Congress—
the Chairman, the Ranking Member, and all current Committee
Members who also served on the Committee during the 111th Con-
gress—voluntarily requested recusal from this matter. Outside
Counsel did not find any evidence of wrongdoing by any Member
of the Committee, and no Member requested recusal because of any
such wrongdoing. Instead, the Members requested recusal because:
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(1) They believed that, out of an abundance of caution and
to avoid even an appearance of unfairness, their voluntary
recusal would eliminate the possibility of questions being
raised as to the partiality or bias of Committee Members con-
sidering this matter;

(2) They wanted to assure the public, the House, and Rep-
resentative Waters that this investigation was continuing in a
fair and unbiased manner; and

(3) They wanted to move this matter forward in a manner
that supports the greatest public confidence in the ultimate
conclusions of this Committee.5

The recusals necessitated bringing six new, substitute Members
of the Committee, who were appointed on February 17, 2012 as
well, up to speed on the work of Outside Counsel. Upon completion
of this process and Outside Counsel’s due process review, Outside
Counsel submitted his conclusions from that phase of the review to
the newly constituted Waters Committee in May, 2012. On June 6,
2012, the Acting Chairman and Acting Ranking Member of the
Waters Committee wrote to Representative Waters, notifying her
that upon the advice of Outside Counsel, the Waters Committee
had unanimously found that none of the individual allegations
raised regarding the conduct of Committee Members or staff, nor
the totality of the circumstances of those claims, amounted to a
deprivation of her due process rights.

Only upon conclusion of the first phase of the review was Outside
Counsel authorized to conduct a de novo review of the actual sub-
stance of the allegations against Representative Waters. This re-
view was similarly thorough; Outside Counsel reviewed all prior
ISC and staff interview transcripts and all documents produced to
the Committee, and also re-interviewed several key witnesses.
Members of the Waters Committee also reviewed many of these
ISC and staff interview transcripts and key documents. Finally,
after providing Representative Waters and her COS the oppor-
tunity to appear before the Committee, the Waters Committee held
a public hearing on September 21, 2012. The Committee heard
Representative Waters’ COS’ testimony and fully considered it. The
Outside Counsel’s findings and conclusions for both phases of its
work are set forth in the attached Outside Counsel’s Report.

The Waters Committee, which has been involved in this matter
for less time than any other participant, notes that many factors
contributed to the length of this matter, which, given all those fac-
tors, while unfortunate, was not, in fact, unreasonable. Such fac-
tors include: (1) the significant number of motions and complaints
raised by Representative Waters and the unprecedented level of
consideration given to those concerns, even though all were eventu-
ally dismissed; (2) the very complicated task of tracking legislative
actions by various staff, offices, lobbyists and departments at the
center of the financial crisis in September and October of 2008; (3)
the breakdown of communications in the last Congress, discussed
more fully below; and (4) the normal demands of conducting thor-
ough and responsible investigations. The time Outside Counsel
spent on this matter is entirely appropriate. In total, Outside

58See Letter from the Chairman, Committee on Ethics to the Speaker of the House of Rep-
resentatives at 2 (February 17, 2012), available at http:/ethics.house.gov/sites/ethics.house.gov/
files/Letter%20to%20the%20Speaker.pdf.
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Counsel reviewed over 150,000 pages of documents, in addition to
conducting numerous interviews. In fact, of the numerous occasions
in which the Committee has engaged an outside counsel for such
matters, 14 months is an average length of engagement.

III. ANALYSIS

As Section II details, Outside Counsel’s work proceeded in two
phases. First, Outside Counsel reviewed allegations raised by both
Representative Waters and the Committee that the Committee and
its staff had violated Representative Waters’ due process rights.
After an extensive investigation, Outside Counsel concluded, and
recommended that the Waters Committee find, that none of the
conduct alleged, either considered separately or in its totality,
amounted to a violation of Representative Waters’ due process
rights. In reaching this conclusion, Outside Counsel assumed, for
purposes of its due process analysis only, that certain conduct actu-
ally occurred as alleged. Thus, Outside Counsel assumed that a
member of Committee staff disclosed confidential Committee infor-
mation, in violation of the Committee’s confidentiality rules. Out-
side Counsel found that Representative Waters also violated the
Committee’s rules by disclosing confidential Committee information
during a televised press conference and on her House Web site.
Outside Counsel also found that certain Committee staff commu-
nicated with Committee Members from one party regarding active
matters, including Representative Waters’ matter, without copying
the Committee as a whole. Finally, Outside Counsel assumed that
a former member of the Committee staff made comments that were
racially insensitive and completely inappropriate.

Outside Counsel took these allegations extremely seriously, as
did the Waters Committee. Outside Counsel concluded, for the rea-
sons detailed in his thorough legal and factual analysis, that none
of the alleged conduct rose to the level of a violation of Representa-
tive Waters’ constitutional rights. The Waters Committee, whose
Members had no role with respect to the investigation of Rep-
resentative Waters’ matter during the 111th Congress, unani-
mously agreed with this conclusion and independently made the
same determination.®

Having completed the due process review, Outside Counsel com-
menced the second phase of his work, reviewing the substantive al-
legations raised by the OCE Report and Findings. After reviewing
the entire evidentiary record, including information from OCE and
all of the information gathered during the Committee’s prior inves-
tigation, and conducting additional interviews, Outside Counsel
concluded and recommended that the Committee find that Rep-
resentative Waters did not violate any House rule, law, regulation,
or other applicable standard of conduct. The Waters Committee
unanimously concurred with this recommendation.

With respect to Representative Waters’ actions to set up a meet-
ing between the then-Treasury Secretary and representatives from
the NBA—who were also associated with OneUnited—Outside
Counsel concluded that Representative Waters reasonably believed,
at the time she requested the meeting, that the attendees would

6The Waters Committee’s conclusions with respect to the due process review were previously
detailed in two public statements, dated June 6, 2012 and June 8, 2012.
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be speaking on behalf of minority banks generally. While it appears
that all of the minority bankers who attended the meeting were as-
sociated with OneUnited, and that OneUnited was alone in re-
questing substantial financial assistance from the Treasury Depart-
ment at the meeting, the record indicates that Representative
Waters did not have reason to know of either of these facts when
she arranged the meeting. Accordingly, Outside Counsel rec-
ommended that the Waters Committee find that Representative
Waters reasonably believed she was arranging the Treasury meet-
ing on behalf of a broad class of minority banks, and that in doing
so she did not violate any House rule, law, regulation, or other ap-
plicable standard of conduct. The Waters Committee agreed with
Outside Counsel’s recommendation.

Outside Counsel also reviewed allegations that Representative
Waters’ COS took steps to assist OneUnited after Representative
Waters realized that the bank made a request for federal financial
assistance from the Treasury Department and that she had a con-
flict of interest regarding the bank’s request—and any other efforts
to provide specific financial assistance to OneUnited—due to her
significant financial interest in the bank. Outside Counsel con-
curred in Representative Waters’ determination that she had a con-
flict of interest with respect to OneUnited’s request for specific fi-
nancial assistance. Outside Counsel also recognized that the House
Rules prohibit Members from doing anything through staff that the
Rules prohibit them from doing directly.? Further, longstanding
Committee precedent holds Members responsible for the actions of
their staff, when those actions are within the scope of the staff’s
official duties.® Thus, Outside Counsel believed that if Representa-
tive Waters’ COS knowingly ignored Representative Waters’ con-
flict of interest—after the conflict became clear—and facilitated
OneUnited’s request for federal financial assistance, Representative
Waters could be responsible for violating House rules.

However, Outside Counsel recommended that the Committee
find that the evidence here does not establish that Representative
Waters violated House rules. As Outside Counsel’s Report details,
it appears that Representative Waters recognized and made efforts
to avoid a conflict of interest with respect to OneUnited. She in-
formed the then-Chairman of the House Financial Services Com-
mittee that she was “not going to be involved in” OneUnited’s re-

7See, e.g., Comm. on Ethics, In the Matter of Allegations Relating to Representative Laura
Richardson, H. Rep. 112-642, 112th Cong. 2d Sess. Appendix B at 58 (2012) (“Members are re-
sponsible for violations that occur in their office, and cannot shield themselves from liability by
using staff as a proxy for wrongdoing”); House Comm. on Standards of Official Conduct, In the
Matter of the Investigation into Officially Connected Travel of House Members to Attend the
Carib News Foundation Multinational Business Conferences in 2007 and 2008 (hereinafter Carib
News), H. Rep. 111-422, 111th Cong., 2d Sess. 126 (2010) (“it would not well serve the House
as an institution to allow its Members to escape responsibility by delegating authority to their
staff to take actions and hide behind their lack of knowledge of the facts surrounding these ac-
tions.”)

8See, e.g., Carib News at 122 (“Many times Members act through the actions of their staff
and, therefore, should be held liable for those actions in certain circumstances”); Comm. On
Standards of Official Conduct, In the Matter of Representative E.G. “Bud” Shuster, H. Rep. 106—
979, 106th Cong. 2d Sess. 31 (2000) (Member held liable for violations of prohibition on cam-
paign work by official staff arising from lack of uniform leave policy, despite finding of no evi-
dence that the Member was aware that staff were performing campaign-related work in the con-
gressional office); Statement Regarding Complaints Against Representative Newt Gingrich, 101st
Cong. 2d Sess. 60, 165-66 (1990) (Member held responsible for violations arising out of presence
of political consultant in his office); In the Matter of Representative Austin J. Murphy, H. Rep.
100-485, 100th Cong. 1st Sess. 4 (1987) (“a Member must be held responsible to the House for
assuring that resources provided in support of his official duties are applied to the proper pur-
poses”)
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quest for assistance from the Treasury Department, and then re-
layed this decision to her COS. Accordingly, Outside Counsel con-
cluded and recommended that the Waters Committee find that
Representative Waters did not violate House rules by failing to ex-
ercise adequate oversight of her COS with respect to his work on
behalf of OneUnited.

The significant difference between the Waters Committee’s con-
clusions in this matter and the report that the ISC in the 111th
Congress was prepared to adopt is that the ISC was prepared to
find that Representative Waters failed to adequately supervise her
COS and thus allowed him to take actions to assist OneUnited that
Representative Waters herself could not have taken. As previously
noted, the Committee has previously held Members responsible for
the actions of their staff in some circumstances, where the staff act
within the scope of their official responsibilities.?® However, the
Waters Committee finds that Representative Waters took at least
three steps to inform her COS of her conflict of interest with re-
spect to OneUnited and to prevent the COS from acting on that
conflict: (1) she publicly disclosed her financial interest in
OneUnited at a Financial Services subcommittee hearing and on
her annual Financial Disclosure Statements; (2) she informed the
Chairman of the Financial Services Committee of the conflict and
indicated that she would not be involved with OneUnited’s request
for financial assistance; and (3) she informed her COS of her con-
versation with the Chairman and directed her COS not to involve
himself with OneUnited’s request. These actions distinguish Rep-
resentative Waters’ conduct from other matters in which the Com-
mittee has found a Member to have violated House rules by failing
to supervise their staff.

Outside Counsel also analyzed the conduct of Representative
Waters’” COS, who is also her grandson. Outside Counsel consid-
ered evidence that Representative Waters told her COS of her con-
flict of interest with respect to OneUnited prior to September 19,
2008, which is the first date on which the COS sent an email that
was unambiguously intended to assist OneUnited specifically. Out-
side Counsel determined that the record clearly established that
Representative Waters and the former Chairman of the Financial
Services Committee both recalled a conversation in which Rep-
resentative Waters recognized that she had a conflict of interest
with respect to any specific request for financial assistance by
OneUnited, and agreed not to be involved with such requests. In-
deed, the Chairman of the Financial Services Committee testified
that he told Representative Waters, “I recommend that you stay
out of it.” However, Outside Counsel recommended that the record
did not establish, to a clear and convincing standard, that Rep-
resentative Waters had this conversation with the Chairman of the
Financial Services Committee, or relayed it to her COS, by Sep-
tember 19, 2008. The weight of the evidence suggests that Rep-
resentative Waters’ conversation with the Chairman of the Finan-
cial Services Committee occurred no later than September 20,
2008, and that Representative Waters likely directed her COS not
to work on OneUnited matters soon after that conversation. For
this and other reasons, the Waters Committee thus concluded that

9See n.8 supra.
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the COS knew or should have known he was not to work on
OneUnited matters before he emailed information regarding
OneUnited’s holdings of Fannie Mae and Freddie Mac stock to a
Financial Services Committee staffer on September 23, 2008.

The Waters Committee notes that Outside Counsel did not con-
clude that the conversations between Representative Waters and
the Chairman of the Financial Services Committee, or between her
and her COS, definitely occurred on or before September 19, 2008.
Rather, Outside Counsel recommended that the evidence could not
establish, to a clear and convincing standard, that those conversa-
tions occurred before that date.

The Waters Committee, in weighing the credibility of the wit-
nesses and relative strength of the evidence in the record, con-
cluded that Representative Waters likely instructed her COS not to
work on OneUnited matters before September 19, 2008. The
Waters Committee credited the testimony of the former Chairman
of the Financial Services Committee in late 2009 that his conversa-
tion with Representative Waters about OneUnited probably oc-
curred around the time of the NBA’s meeting with the Treasury
Department, which was held on September 9, 2008. In fact, the
closest reading of the then-Chairman’s testimony provides an indi-
cation that his conversation with Representative Waters occurred
early in the week of September 8, 2008, because that was the first
time in which both parties were together in Washington, DC after
the Chairman received a call from a Massachusetts State Senator
alerting him to OneUnited’s problems. The Waters Committee ac-
knowledges that when Outside Counsel interviewed the former
Chairman nearly two years later, his recollection of the date of the
conversation was less firm. In that interview, the Chairman indi-
cated that he believed the conversation occurred “[blefore Sep-
tember 19 or 20,” but was only certain that it occurred by Sep-
tember 20th. In light of the passage of time between these inter-
views, the Waters Committee gave greater weight to the Chair-
man’s initial recollection, which, in any event, was not inconsistent
with his more recent testimony.l®© Accordingly, the Waters Com-
mittee did not credit the COS’s testimony that Representative
Waters conveyed that conversation to him, and her direction with
respect to refraining from work on OneUnited matters, in late Sep-
tember or early October 2008.

The Waters Committee also concluded that it strained credibility
to assert, as the COS did, that when Representative Waters in-
formed the COS of her conversation with the Chairman of the Fi-
nancial Services Committee, she directed him only “not to, quote/
unquote, work on issues that day.” (Emphasis added.) The Waters
Committee questioned why, if Representative Waters felt that she
had a conflict of interest with respect to OneUnited matters, she
would instruct her COS to refrain from working on such matters
for only one day. The Waters Committee’s conclusion was bolstered
by Representative Waters’ own description of her direction to her
COS during an August 2010 press conference:

10Tn the former Chairman of the Financial Services Committee’s recent interview, he agreed
that his conversation with Representative Waters concerning OneUnited was within the ten day
period following the Treasury Department meeting. This recollection is obviously not incon-
sistent with his statement in the same interview that the conversation was before September
19, 2008.
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There has also been a question about whether or not I
instructed my staff not to get involved with OneUnited
Bank, and their interest in assessing (sic) TARP
funds . . .

I told my chief of staff that I had informed Chairman
Frank about OneUnited Bank’s interest, that we were only
concerned about small and minority banks broadly, that
Chairman Frank would evaluate OneUnited’s issue and
make a decision about how to proceed.

And given the e-mails that the committee has offered as
their evidence, we communicated with each other clearly.

Representative Waters did not state that she qualified or limited
her direction to her COS in any way, and she stated that she
“clearly” communicated that direction to her COS. This conclusion
is further bolstered by the testimony of the Chief Counsel for the
Financial Services Committee, who stated that “[the COS] and I
had a conversation. I don’t remember if I—I don’t remember how
we came to have it, whether I called him in or he stopped by. But
we had a very brief conversation in which he mentioned the con-
cern about a conflict and indicated that [Representative] Waters
therefore would not be playing an active role in regard to
[OneUnited] because of the concern about the conflict.” This testi-
mony confirms that the COS understood the import of the instruc-
tion from Representative Waters and chose to act in contravention
of that instruction.

Outside Counsel also considered evidence suggesting that Rep-
resentative Waters’ COS knew or should have known—regardless
of how and when Representative Waters conveyed her conflict of in-
terest to him—that Representative Waters had a significant finan-
cial interest in, and thus a potential conflict of interest with respect
to, OneUnited. That evidence included Representative Waters’ dis-
closure of the stock ownership during a public meeting of a Finan-
cial Services subcommittee in October 2007. The COS testified that
he was aware of the hearing before it occurred, and discussed Rep-
resentative Waters’ testimony regarding OneUnited with her be-
forehand. The COS further testified that he sometimes attended
hearings with Representative Waters, but he could not recall
whether he attended the October 2007 hearing or heard Represent-
ative Waters disclose her husband’s ownership of OneUnited
stock.1l The Waters Committee’s conclusion that the COS knew or
should have known of his employing Member’s financial interest in
OneUnited is further supported by Representative Waters’ own tes-
timony to the Committee that her COS “would have known that

11Representative Waters’ COS represented to the Committee “that the disclosure that [Rep-
resentative Waters] made publicly [at the October 2007 hearing] referenced only her husband’s
director position, not a financial interest.” He also indicated that a video recording of the hear-
ing showed that he was not present when Representative Waters made the disclosure he ref-
erenced. The COS is incorrect on both counts. Representative Waters made two disclosures, at
different times in the hearing. Her first statement on the topic disclosed only that her husband
“is a director of a minority bank.” However, later in the hearing, Representative Waters added
that her husband “is also a shareholder in OneUnited Bank.” See Hearing Before the Sub-
committee on Oversight and Investigations of the Committee on Financial Services, U.S. House
of Representatives, 110th Cong., 1st Sess., October 30, 2007, at 6, 21-22. Further, the video re-
cording of the hearing only shows half of the audience in the hearing room and limited views
of certain seats behind the Members, and thus does not establish whether the COS was in the
gearing ﬁ)om when Representative Waters disclosed her husband’s financial interest in

neUnited.
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my husband was invested in OneUnited.” 12 Further, Representa-
tive Waters disclosed her financial interest on her Financial Disclo-
sure Statements. Finally, the COS suggested to the ISC that he un-
derstood at the time that the conversation between Representative
Waters and the former Chairman of the Financial Services Com-
mittee centered on Representative Waters’ conflict of interest. De-
spite the evidence to the contrary, including Representative
Waters’” own statement, the COS denied any knowledge of Rep-
resentative Waters’ financial interest in OneUnited to Outside
Counsel.

Outside Counsel recognized the evidence suggesting that the
COS knew or should have known of Representative Waters’ finan-
cial interest in OneUnited, but recommended that the record,
standing alone, did not establish that conclusion to a clear and con-
vincing standard. Outside Counsel thus deferred to the Waters
Committee to weigh the credibility of the COS’s claimed ignorance
of Representative Waters’ financial interest in OneUnited, in light
of the evidence to the contrary. The Waters Committee credits Rep-
resentative Waters’ own statement regarding her COS’s knowledge
and the totality of the evidence in concluding that the COS knew
or should have known of Representative Waters’ financial interest
in OneUnited. Thus, the COS knew or should have known that
Representative Waters had a conflict of interest with respect to
specific actions to assist OneUnited, regardless of how and when
Representative Waters informed him that she believed such a con-
flict existed.

The Waters Committee agrees with Representative Waters’ de-
termination that she could not take specific actions to assist
OneUnited due to her significant financial interest in the bank.
First, it is clear to the Waters Committee, as it was to Representa-
tive Waters, that Representative Waters did have a conflict which
prevented her from taking particular action to uniquely assist
OneUnited. The Waters Committee notes that Representative
Waters had an investment in OneUnited which, at that time, was
worth approximately $350,000. Furthermore, the assistance
OneUnited was seeking was nothing less than avoiding the failure
of the bank itself. Such failure could have cost Representative
Waters her entire investment.

It is the Waters Committee’s belief, and hope, that most Mem-
bers understand that they cannot take official actions that would
assist a single entity in which the Member has a significant inter-
est, particularly when that interest would clearly be affected by the
assistance sought. Certainly Representative Waters seemed to un-
derstand that principle.

In assessing the credibility of Representative Waters’ COS’ state-
ments on this point, the Waters Committee considered other state-

12 Representative Waters testified as follows:

Th(fi Witness. I remember when we had a FIRREA hearing and I said my husband was in-
vested.

ISC Chairwoman. Because there was a witness from OneUnited at the hearing?

The Witness. Yeah. They had people there from NBA and some other places, and FDIC was
there, everybody was there, and I disclosed publicly. I disclosed in all my required disclosure.
I mean, I've never tried to hide anything.

ISC Chairwoman. So [the COS] understood there was a financial interest there because of
the public disclosures, because of your disclosure——

The Witness. He would have known that my husband was invested in OneUnited. The public
knows, everybody knows. The newspapers knew. My financial disclosure papers were available
to everybody.
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ments by the COS that the Waters Committee found inconsistent
with the record. For example, when the COS was asked whether
a person who communicated with the COS about the impact of the
conservatorship was associated with OneUnited, the COS answered
“I'm not sure.” But the COS received an email from that person on
July 16, 2008, in which the sender referenced “OneUnited Bank
. . . on whose board I serve.” The sender stated that he made this
statement for “[flull disclosure,” but that he believed the COS al-
ready knew at the time that he was on the Board of Directors of
OneUnited. After being confronted with these inconsistencies at the
hearing on September 21, 2012, the COS changed his testimony yet
again. At the public hearing, the COS told the Committee that he
did not deny knowing that the individual was on the OneUnited
Board, but explained that in matters on Capitol Hill, individuals
often “wear many hats.” While he is correct to assert that, in life,
people may serve in more than one role, the COS’ September 21,
2012, testimony regarding his knowledge of the individual’s posi-
tion with OneUnited directly contradicts his testimony before the
Outside Counsel just two months earlier on July 5, 2012.13 Qutside
Counsel expressed the same concerns about the COS’ credibility at
the September 21, 2012 hearing when he stated,

Indeed, the Committee could reasonably find that [the
COS’] credibility is even less now than before this hearing
started. On two key points, [the COS] appears to have
changed his testimony today when confronted with evi-
dence and arguments that contradict his earlier state-
ments. Those points include [the COS’] knowledge of
whether [the individual] was a OneUnited Board mem-
ber—which [the COS] previously denied knowing but is
now admitting—and his admission that Representative
Waters told him to stop working on OneUnited matters
and did not limit that instruction to just one day. That is
a difference in his testimony.

Representative Waters’ COS has suggested that the Committee
has, in its Report in In the Matter of Representative Graves, pre-
viously excused certain actions in matters where there may be a
conflict of interest.14 The COS’ reliance on Graves is misplaced for
two reasons.15

First, Graves is factually distinct from this case in almost every
relevant respect. Representative Graves invited a friend to testify
before the Committee on Small Business, on behalf of the Missouri
Soybean Association. Representative Graves’ friend had an invest-
ment in two renewable fuel cooperatives in which Representative
Graves’ wife had also invested. But Representative Graves’ friend
did not appear on behalf of either of those cooperatives, and the

13This is only one example of the serious concerns the Waters Committee had about the COS’
testimony. As Outside Counsel noted in their Report and at the September 21, 2012 hearing,
there were other examples where the COS’ testimony changed after being confronted with con-
tradictory evidence.

14 Representative Waters’ COS submitted his views of the Committee’s precedents in an inter-
view with Outside Counsel.

15The Waters Committee notes that the Committee’s decision in Graves postdated the facts
of this case, and so the COS could not have relied on it at the time. See Committee on Standards
of Official Conduct, In the Matter of Representative Sam Graves, H. Rept. 111-320, 111th Cong.
1st Sess. (2009) (Graves). In fact, the Committee’s position at the time of the events of this case
can be found in the House Ethics Manual, released in Spring 2008. See House Ethics Manual
(Ethics Manual) at 237 (2008).
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Small Business Committee did not intend to take any action to
benefit those cooperatives; in fact, the hearing in question did not
involve any legislation that would ultimately come to the House
floor.16 By contrast, the financial connection between Representa-
tive Waters and OneUnited was more direct (given that she actu-
ally owned stock in the entity in question) and the actions con-
templated (attempts to prevent significant financial losses to
OneUnited, either legislatively or through collaboration with the
Treasury Department) more impactful than those in Graves.

Second, while Representative Waters’ COS appears to rely on a
single sentence in Graves that might be construed to support the
proposition that a Member may advocate on behalf of singular enti-
ties in which the Member has a financial interest, so long as that
interest is a small enough fraction of the entity’s ownership that
the Member might be situated as a member of a “class” of investors
in that entity, the Committee’s actual statement is considerably
more limited than the COS suggests. In Graves, the Committee
stated that Representative Graves’ wife held a “minimal” interest
in two biofuels companies and thus, “even if Mr. Hurst’s testimony
benefited only the two companies in which Mrs. Graves was in-
vested, Representative Graves’ or Mrs. Graves’ personal financial
interest in either investment would have been affected as members
of a class of investors and not as individuals.” 17 This single sen-
tence of dicta the COS cites was entirely unnecessary to the Com-
mittee’s decision in Graves,18 which rested instead on the facts
that: (1) the witness was testifying about matters of interest to an
entire association of similar entities; (2) the witness did not make
any specific requests on behalf of any one entity; (3) neither Rep-
resentative Graves nor Mrs. Graves could derive a financial benefit
from the friend’s testimony; (4) Representative Graves did not, in
fact, derive a financial benefit from the testimony; and (5) in any
event, the witness met all reasonable and objective requirements
established for a witness before the Small Business Committee.
But even if it were not dicta, the COS’ interpretation of Graves
cannot be correct.

Certainly, the language in the Report concerning Representative
Graves should not suggest that all actions on behalf of a single en-
tity are permissible as long as there are numerous shareholders,
and the interest itself is disclosed. For instance, a Member could
hold two million dollars worth of stock in a major public corpora-
tion, and still hold a fraction of a percent of the overall stock. But
to suggest that that Member, or their office, should be able to take
official action that would uniquely affect that corporation, and di-
rectly impact the Member’s two million dollar investment would be
shocking to the public and to the principles and guidance that have
long been a part of the standards of conduct in the House of Rep-
resentatives.

It is also often said that the preferred method of addressing con-
flicts is full and complete disclosure of the facts that pose a conflict.
That is largely true because Members are expected to be integral

16 See Graves at 1-3.

17 See id. at 18.

18 See id. at 17 (“assuming arguendo that Representative Graves or his wife benefited finan-
cially from [the] testimony”); id. at 18 (“even if Representative Graves or his wife had derived
a financial benefit from [the] testimony, such benefit would only have been as a member of a
class of investors in renewable fuel companies.”).
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parts of their districts, and will not always be able to distinguish
their interests from those of broader groups of their constituents.
However, it has never been suggested that disclosure is the only
method for addressing conflicts, and that the House has no rules
prohibiting acting in conflict. One problem with assuming that dis-
closure of interests cures all conflicts is that the actions taken with
regard to those conflicts are not always disclosed. For instance, in
this case, while Representative Waters’ interest in OneUnited was
disclosed, Representative Waters’ COS’s actions to obtain direct as-
sistance for OneUnited from other offices in the House would not
have been publicly disclosed but for an investigation into allega-
tions of impermissible conflicts by the Office of Congressional Eth-
ics or this Committee.

Instead, Committee precedent and guidance is clear, as pre-
sented by the Outside Counsel and reiterated here by the Waters
Committee, that such directed actions are impermissible. For in-
stance, the Ethics Manual makes clear that legislative or official
action—other than voting—on behalf of an entity in which a Mem-
ber has an interest requires added circumspection and may impli-
cate the rules and standards that prohibit the use of one’s official
position for personal gain.'® More directly, when the House began
to require that Members certify their lack of financial interest in
certain official actions, the Committee provided clear guidance as
to what such impermissible financial interests would include. That
guidance states that “a Member’s direct ownership of stock, even
a small number of shares in a widely held company, likely would
constitute a financial interest under Rule 23.”20 Therefore, any
suggestion that there is no indication in the precedent or guidance
of the Committee giving notice to Members and their staff to avoid
providing official assistance to entities in which the Member has a
significant financial interest, is simply incorrect. In addition, to the
extent it contradicts this clear guidance, Graves should not be read
to permit Members free rein to act on behalf of a single entity in
which they have a publicly disclosed financial interest, merely be-
cause there are numerous shareholders.

Accordingly, the Waters Committee finds that the COS could not,
consistent with House rules, take actions specifically directed at as-
sisting OneUnited. However, as Outside Counsel’s Report estab-
lishes, Representative Waters’ COS did take such actions on at
least two occasions. While Outside Counsel did not determine that
the COS’s efforts ultimately benefitted OneUnited, the House rules
do not permit a Member or their staff to take specific actions that
would, if effective, accrue to the financial benefit of the Member.
The Waters Committee finds that Representative Waters’ COS vio-
lated House rules by acting to specifically benefit OneUnited after
he knew or should have known that Representative Waters had a
significant financial interest in OneUnited—which interest would
have been dramatically affected if OneUnited did not receive the
assistance—and most likely after he had been instructed not to
take such actions.

In deciding to resolve this matter at this stage, the Waters Com-
mittee has not followed the course taken by the Committee in the

19 See Ethics Manual at 237.
20]d. at 239.
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111th Congress, which impaneled an ISC, adopted an SAV, and
impaneled an ASC before recommitting the matter to the ISC. It
is important to note that the ISC in the 111th Congress had agreed
to issue a report, much like Outside Counsel’s Report here, which
expressed concerns regarding the actions of Representative Waters’
COS and the liability that Representative Waters had for those ac-
tions. However, the former Staff Director and Chief Counsel ad-
vised the ISC that it could not issue such a report without first
adopting an SAV. The former Staff Director and Chief Counsel
viewed the SAV/ASC process as the sole mechanism for the Com-
mittee to adopt a report criticizing a Member’s conduct, in part
based on the concern that issuing such a report, without adopting
an SAV and conducting an ASC hearing, would deprive the Mem-
ber of procedural rights that flow from those steps, including the
right to review the SAV and the supporting evidence. The Waters
Committee disagrees with that interpretation.

Instead, the Waters Committee’s decision to resolve this matter
without impaneling an ISC or adopting an SAV is based on two
considerations. First, this Committee believes that, contrary to the
advice of the former Chief Counsel, it is inappropriate to adopt an
SAV where the Committee concludes that disciplinary findings and
sanctions are not warranted. Second, the Waters Committee be-
lieves that, while the Rules may require some form of notice and
hearing prior to the publication of a report critical of the conduct
of a Member or staff, that notice and hearing is not limited to the
SAV/ASC procedure. Rather, this Committee believes that notice
and hearing, when there is no finding that discipline is warranted
and no recommendation for a sanction by the House, requires only
advance opportunity to review the report and to address the Com-
mittee in a Committee hearing. Such a hearing may be conducted
as any other congressional hearing; the rules governing the adop-
tion of an SAV or conduct of an ASC hearing would not apply.2!
The Waters Committee notes that, as with claims of a prohibition
on ex parte communications between Committee Members and
staff—which does not exist—the requirement for formal notice and
hearing prior to the publication of some Committee reports, regard-
less of whether disciplinary findings or sanctions are recommended,
is overly burdensome and may lead to greater backlogs and delays,
and fewer public reports of Committee activity, particularly when
the Committee does not believe disciplinary action is required.

Although it does not believe that disciplinary action or sanctions
are warranted by the allegations against Representative Waters,
the Waters Committee takes this opportunity to again caution all
Members that they may be held responsible for the actions of their
staff, and to emphasize each Member’s obligation to properly super-
vise all staff. The Waters Committee believes that these rules and
standards of conduct are unambiguous and clearly established. It
is equally clear that a Member or their staff may not take actions
which are intended to assist a specific entity in which the Member
has a financial interest, and in a manner that could affect that in-
terest. Thus, a Member is responsible for ensuring that her or his
staff does not take actions that the Member could not take due to

21 Committee staff has consulted with the Parliamentarian, who agrees with this interpreta-
tion.
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the Member’s own financial interests. Generally speaking, Mem-
bers are expected to be aware of actions that staff take on the
Member’s behalf. However, where a Member has financial interests
that could be affected by such actions by staff, the Member’s re-
sponsibility for oversight of their staff may require additional
measures by the Member.

Specifically, where a Member is aware that they may have a con-
flict of interest with respect to advocacy on behalf of certain per-
sons, entities, or issues, the Member should inform all members of
their staff of the potential conflict. A best practice to avoid mis-
takes, misunderstandings, and matters such as this, may be to no-
tify all staff of each of the particular entities in which the Member
has a financial interest, and document that notification. Staff
should also be instructed to inform any entities in which the Mem-
ber has a financial interest, to direct their specific requests for as-
sistance to another Member or committee.

The Waters Committee recognizes that Representative Waters
has long had an important role with respect to protecting minority
and community banks, and that, as a senior Member of the Finan-
cial Services Committee, she can serve as a key advocate for those
entities. However, the need to inform staff of potential conflicts of
interest is most acute when a Member is intimately involved in
representing a particular industry, policy interest, or other defined
constituency and the Member has an interest in one particular en-
tity in that constituency. Put another way, the more likely it is
that an entity in which a Member holds a financial stake will come
to that Member’s office for assistance, perhaps because of their
leadership positions and relative influence, the more that Member
must make sure to prevent such conflicts.

One of the issues that complicated the resolution of this matter
was the nature of the relationship between Representative Waters
and her COS, who is also her grandson. Federal law prohibits a
Member from employing the Member’s “relative,” as defined by 5
U.S.C. §3110. While the statutory definition does not include a
grandchild, the Waters Committee recommends that the House
consider amending relevant statutes or House Rules to recognize
that employer/employee relationships with grandchildren can be
just as fraught with risk as other familial relationships. It is clear
to the Waters Committee that the appearance issues that those sit-
uations raise can be just as troubling as those with children.

The Waters Committee also notes another issue that arose in the
consideration of this matter during the 111th Congress, namely the
breakdown in communications within the Committee and the per-
ception that Committee Members and staff were acting on a par-
tisan basis. The Committee works best when, and demands that,
Members exercise their own independent and non-partisan judg-
ment when considering matters before the Committee. Therefore,
the Committee must operate on the principles of open, frank, and
non-partisan communications. If concerns about partisan conduct
among Committee Members or staff arise, the Committee must re-
turn to these basic principles. During the Committee’s investiga-
tion of this matter in the 111th Congress, suspicions arose between
all Members on one side of the Committee and the Committee lead-
er from the other side, along with both partisan designees and cer-
tain nonpartisan staff who became seen as aligned with one party
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or the other. The mutual suspicions were the same: that Members
and staff were acting in partisan political ways. Some of those sus-
picions were based on the belief that, for partisan reasons, certain
staff were communicating with Members of only one party. There
were also suspicions that Committee members, while caucusing
with members of their own party, were making decisions regarding
the matter along party lines. Finally, there was a belief that the
designees of the Chair and Ranking Member were themselves act-
ing in improper partisan ways and coordinating with party leader-
ship.

As Outside Counsel concluded, and the Waters Committee found,
much of this suspicion was unfounded or overblown. However, the
Waters Committee believes that if such suspicions infect the Com-
mittee’s work again, Committee Members must take their concerns
to the full Committee so they do not fester and multiply. The
Waters Committee also recommends that the Standing Committee
on Ethics consider adopting additional policies with respect to cau-
cusing by Members, staff communications with Members of a single
party, and the roles of the designees to the Chairman and Ranking
Member. These policies should further the basic principles of open
and frank communication and encourage Members and staff to act
on a bi-partisan and non-partisan basis.

With respect to the designees, the Waters Committee notes the
recommendation of an ISC in a prior matter: “[Tlhe Investigative
Subcommittee recommends that the Standards Committee estab-
lish written policies and procedures as to the duties and respon-
sibilities of the designated counsels to the Chair and Ranking
Member to ensure that such counsels are performing their duties
to the Committee consistent with the provisions of Committee Rule
6.”22 This recommendation was adopted by the full Committee, but
has not yet been implemented.

The Waters Committee also believes that the principle of open,
frank communication should apply to allegations of inappropriate
remarks by Committee staff, whether the remarks are racially in-
sensitive or otherwise improper. A former Committee staff member
made comments that were racially insensitive and completely inap-
propriate during the 111th Congress.23 It appears that the Com-
mittee Chair at the time and its former Staff Director and Chief
Counsel waited to take action with respect to these allegations
until well after they learned of them. Further, when they did take
action, they terminated the employees without discussing the alle-
gations with either the then-Ranking Member of the Committee or
the employees themselves. This unilateral action appears to have
been a result of the mutual partisan suspicion and breakdown of
communication discussed above. The Waters Committee believes,
and recommends that the Standing Committee consider reiterating
that, at the point the Committee’s leadership or staff become aware
of insensitive or inappropriate comments related to bias, it is in-
cumbent on them to deal with such allegations in an open, frank,
and bi-partisan or non-partisan manner.

22 Carib News at 137.
23 As the Outside Counsel concluded, those comments were unrelated to this matter. See Out-
side Counsel’s Report at 65.
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IV. CONCLUSION

The allegations against Representative Waters and her COS
were serious, and they required a thorough investigation. The
Waters Committee is confident that, with the assistance of Outside
Counsel, its investigation of these allegations has been thorough
and fair. In fact, the Committee, both before and after the appoint-
ment of the Waters Committee, has taken unprecedented steps to-
wards fairness, including voluntary recusals of a majority of the
Committee, a thorough consideration of the demands of constitu-
tional due process, and providing notice and the opportunity for a
hearing on a report that does not recommend any findings of mis-
conduct or sanctions for the Member.

Ultimately, for the foregoing reasons, Outside Counsel rec-
ommended and the Waters Committee concluded that Representa-
tive Waters did not violate any House Rule, law, regulation, or
other applicable standard of conduct. However, the Waters Com-
mittee finds that Representative Waters’ COS violated House rules
by taking specific actions that would accrue to the benefit of
OneUnited, a bank Representative Waters had a significant finan-
cial interest in and which interest could have been significantly im-
pacted by the actions. Specifically, the Waters Committee finds
that Representative Waters’ COS knew or should have known of
Representative Waters’ financial interest in OneUnited and her
conflict of interest in taking official action on their behalf alone.
Based on its findings, the Waters Committee issues the attached
Letter of Reproval to Representative Waters’ COS for his mis-
conduct in this matter.

V. STATEMENT UNDER RULE 13, CLAUSE 3(c) OF THE
RULES OF THE HOUSE OF REPRESENTATIVES

The Committee made no special oversight findings in this Report.
No budget statement is submitted. No funding is authorized by any
measure in this Report.



APPENDIX A



20

REVIEW No.

1111H CONGRESS
} HOUSE OF REPRESENTATIVES { 09-2121

1st Session

OFFICE OF CONGRESSIONAL ETHICS
UNITED STATES HOUSE OF
REPRESENTATIVES

Report and Findings

Transmitted to the
Committee on Standards of Official Conduct
on August 6, 2009
and released publicly pursuant to H. Res. 895 of the
110th Congress as amended

August 2009




21

Review No.
09-2121

111TH CONGRESS

1st Session } HOUSE OF REPRESENTATIVES [

OFFICE OF CONGRESSIONAL ETHICS
UNITED STATES HOUSE OF
REPRESENTATIVES

Report and Findings

Transmitted to the
Committee on Standards of Official Cenduct
on August 6, 2009
and released publicly pursuant to H. Res. 895 of the
110th Congress as amended

August 2009

U.8. GOVERNMENT PRINTING OFFICE
51-810 WASHINGTON : 2009




22

OFFICE OF
CONGRESSIONAL ETHICS
BOARD

UNITED STATES HOUSE OF REPRESENTATIVES
ONE HUNDRED ELEVENTH CONGRESS
DAVID SKAGGS, Chair
PORTER GOSS, Co-Chair
YVONNE BURKE
KAREN ENGLISH
ALLISON HAYWARD
JAY EAGEN
WILLIAM FRENZEL
ABNER MIKVA

Leo J. Wise, Chief Counsel & Staff Director
Omar Ashmawy, Investigative Counsel

(ID



23

REPORT

Review No. 09-2121

The Board of the Office of Congressional Ethics (hereafter “the
Board”), by a vote of no less than four members, on July 24, 2009,
adopted the following report and ordered it to be transmitted to the
Committee on Standards of Official Conduct of the United States
House of Representatives.

SUBJECT: Representative Maxine Waters

NATURE OF THE ALLEGED VIOLATION: Representative Max-
ine Waters made a request in September 2008 to then Treasury
Secretary Henry Paulson that Treasury Department officials meet
with representatives from the National Bankers Association. A
meeting was in fact granted shortly thereafter. However, at the
meeting, and in the follow-up activity that occurred through Rep-
resentative Waters’ Congressional office, the discussion centered on
a single bank—OneUnited. Representative Waters’ husband had
been a board member of OneUnited from 2004 to 2008 and, at the
time of the meeting, was a stock holder of the bank. Representative
Waters’ conduct may have violated House Rule 23, clause 3 (by per-
mitting compensation to accrue to her beneficial interest) and
House precedent regarding conflicts of interest,

RECOMMENDATION: The Board of the Office of Congressional
Ethics recommends that the Committee on Standards of Official
Conduct further review the above allegations.

VOTES IN THE AFFIRMATIVE: 5

VOTES IN THE NEGATIVE: 0

ABSTENTIONS: 1

MEMBER OF THE BOARD QR STAFF DESIGNATED TO

PRESENT THIS REPORT TQ THE COMMITTEE ON STAND.-
ARDS OF OFFICIAL CONDUCT: Leo Wise, Staff Director & Chief

Counsel.

1)
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FINDINGS OF FACT AND CITATIONS TO LAW
Review No. 09-2121

On July 24, 2009, the Board of the Office of Congressional Ethics
(hereafter “Board”) adopted the following findings of fact and ac-
companying citations to law, regulations, rules and standards of
conduct (in italics). The Board notes that these findings do not con-
stitute a determination that a violation actually occurred.

L. INTRODUCTION
A. SUMMARY OF ALLEGATIONS

1. There is a substantial reason to believe that Representative
Waters’ conduct may have violated House Rule 23, clause 3 and
House precedent regarding conflict of interest! when she called
then Treasury Secretary Henry Paulson and requested that Treas-
ury Department officials meet with representatives from the Na-
tional Bankers Association. A meeting was in fact granted, how-
ever, the discussion at the meeting centered on a single bank—
OneUnited. Representative Waters’ husband had been a board
member of the bank from 2004 to 2008 and, at the time of the
meeting, was a stock holder of the bank.

B. JURISDICTIONAL STATEMENT

2. The allegations that were the subject of this review concern
Representative Maxine Waters, a Member of the United States
House of Representatives from the 35th District of California. The
Resolution the United States House of Representatives adopted cre-
ating the Office of Congressional Ethics (hereafter “OCE”) directs
that, “[nlo review shall be undertaken” by the board of any alleged
violation that occurred before the date of adoption of this resolu-
tion.”1A2 The House adopted this Resclution on March 11, 2008.
Because the conduct under review occurred after March 11, 2008,
review by the Board is in accordance with the Resolution.

C. PROCEDURAL HISTORY

1. A preliminary review in this matter commenced on April 2,
2009, following a written request by at least two members of the
OCE Board made on March 26, 2009,

2. At least three members of the Board voted to initiate a second-
phase review in this matter on April 24, 2009. The second phase
review commenced on May 1, 2009,

XAs per Rule 9 of the OFFICE OF CONGRESSIONAL ETHICS, RULES FOR THE CON-
DUCT OF INVESTIGATIONS 11 (2009), the Board shall refer a matter to the Standards Com-
mittee if it determines there is a substantial reason to believe the allegation.

2H. Res 895, 110th Cong. §1(e) (2008) (as amended).

(5)
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6

3. The Board voted to extend the 45-day second-phase review by
an additional 14 days on June 12, 2009, as provided for under the
Resolution.

4. The second-phase review ended on June 23, 2009.3

5, Representative Waters presented a statement to the Board,
under Rule 9(B) of the Office of Congressional Ethics’ Rules for the
Conduct of Investigations, on July 24, 2009.

6. The Board voted to refer the matter to the Committee on
Standards of Official Conduct for further review and adopted these
findings on July 24, 2009.

7. The report and findings in this matter were transmitted to the
Committee on Standards of Official Conduet on August 6, 2009.

D. SUMMARY OF INVESTIGATIVE ACTIVITY

8. The OCE requested documentary and in some cases testi-
monial information from the following sources:
(1) OneUnited Bank;
(2) Mr. Robert Cooper;
(3) Mr. Kevin Cohee;
(4) Mr. Jeb Mason;
(5) The Secretary of the Treasury Department, the former
Secretary of the Treasury Department who served from
July 2006-January 2009;
(6) Representative A, Chairman of the Financial Services
Committee in the U.S. House of Representatives;
(7) Representative Waters;
(8) Representative Waters' Chief of Staff; and
{9) Representative Waters’ Congressional office.

I1. REPRESENTATIVE WATERS ROLE IN A SEPTEMBER 2008
MEETING BETWEEN THE TREASURY DEPARTMENT AND
EXECUTIVES FROM THE NATIONAL BANKERS ASSOCIA-
TION AND ONEUNITED BANK

A. APPLICABLE LAWS, RULES AND STANDARDS OF
CONDUCT

9. Code of Conduct:
Under House Rule 23, clause 1, Members “shall behave at all
times in a manner that shall reflect creditably on the House.”
Under House Rule 23, clause 2, Members “shall adhere to the
spirit and the letter of the Rules of the House”.
Under House Rule 23, clause 3, Members “may not permit com-
pensation to accrue to the beneficial interest of such individual
from any source, the receipt of which would occur by virtue of
influence improperly exerted from the position of such indi-
vidual in Congress.” ‘

10. Conflict of Interest:
The House Ethics Manual discusses at length the precedents
guiding Members’ actions on matters of personal interest.
Quoting Rule III, section 673 of the Rules of the House of Rep-
resentatives, the manual states, “Ii is a principle of “immemo-

3 Some documents and interviews were requested by the OCE staff prior to June 23, 2009,
but not provided to the OCE until after this date.
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rial observance” that a Member should withdraw when a ques-
tion concerning himself arises; but it has been held that the dis-
qualifying interest must be such as affects the Member directly,
and not as one of a class.”¢ Although the manual states that
Rule III only applies to a Member voting on the House floor, it
makes clear that contacting an executive branch agency entails
“a degree of advocacy above and beyond that involved in vot-
ing.”5 As such, the manual cautions that a “Member’s decision
on whether to take any such action on a matter that may affect
his or her personal financial interest requires added cir-
cumspection.” A Member who considerers advocating on a mat-
ter that may affect her “personal financial interests . . . should
first contact the Standards Committee for guidance.”®
11. The rules and precedent cited above clearly enunciate a
standard that restricts Members from advocating for a matter in
which they have a personal financial interest. Therefore, if Rep-
resentative Waters advocated for OneUnited while her husband
maintained a significant investment in the bank, then she may
have violated House Rule 23 and House standards regarding con-
flicts of interest.
12. Based on the facts collected by the OCE, the Board concludes
there is a substantial reason to believe the allegation that is the
subject of this review.”

B. REPRESENTATIVE WATERS CALLED TREASURY SEC-
RETARY PAULSON AND REQUESTED A MEETING AT THE
REQUEST OF MR. COOPER

13. In an interview with the OCE, Representative Waters stated
that she called then Treasury Secretary Henry Paulson at the re-
uest of Mr. Robert Cooper and Mr. Kevin Cohee.? At the time of
the request, Mr. Cooper 1dentified himself as the Chairman-elect of
the National Bankers Association?® (NBA) and also as Vice-Presi-
dent and Senior Counsel for OneUnited. Mr. Cohee was one of the
principle founders of OneUnited and the Chairman and CEQ of the
bank. Representative Waters stated that Mr. Cooper met her out-
side her office and asked her to contact Secretary Paulson and ask
for a meeting.10 Either that day or the day after, Mr. Cohee came
to the Representative’s office and reiterated Mr. Cooper’s request.*!

¢ COMM. ON STANDARDS OF OFFICIAL CONDUCT, 110TH CONG., HOUSE ETHICS
MANUAL 234 (2008).

5 Id. at 237.

6 Id.

7 Rule 9 of the OFFICE OF CONGRESSIONAL ETHICS, RULES FOR THE CONDUCT OQF
INVESTIGATIONS 11 (2009} provides that “[t}he Board shall refer a matter to the Standards
Committee for further review if it determines there is a substantial reason to believe the allega-
tion based on all the information then known to the Board.”

& Memorandum of Interview of Representative Maxine Waters, June 25, 2009 (Exhibit 1 at
09-2121—000002).

¢ The National Bankers Association was founded in 1927 as the trade association for the na-
tion’s 103 minority and women-owned banks. The members include banks owned by African-
Americans, Native-Americans, American-Indians, East-Indians, Hispanic-Americans, Asian-
Americans and Women. MWOB's are located in 29 states and 2 ferritories spanning 60 cities
and the District of Columbia. (hitp:/ /www.nationalbankers.org [profile.asp (last visited July 14,
2009)).

12 Memeorandum of Interview of Representative Maxine Waters, June 25, 2009 (Exhibit 1 at
09--2121-—000002),

11 1d. at 09-2121—000002-000003.
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14, Representative Waters asked Mr. Cooper to prepare a docu-
ment for her so that she could “speak intelligently” about the mat-
ter Mr. Cooper wanted te address with the Treasury when she
called Secretary Paulson.’2 Mr. Cooper prepared a cover letter and
memorandum per Representative Waters’ request. The Board notes
that although Mr. Cooper makes reference to his position as Chair-
man-elect of the NBA in the body of the letter, the letter itself is
written on OneUnited letterhead and is signed “Robert Patrick

Cooper, Senior Counse].”13

OneUnited.
BANK
August 22, 200%
hisonigr-tmneberas
.8, Hous vax
2344 Raybum House Officc Bullding
Washington, DC 20513

Re:  Minority Daposttery Fstitutiony aud Faonie Mas/Freddis Mez Equily

Dear Congresswoman Waters,

Plsaso find the stinched momorendum outlining the tamics in canneotion with effest of
the rocent dsaliny fn tho stock pricss of Rannis Mac and Preddic Mas securities, and the
adverse sffect on minority depository institutions.

1 bryo siwe altechiod an article that shuds some bronader gt on the situation woross e
banking industry. As Chsinnug-Hloot of the National Bankars Assoolstion, could you
kinddly provide oontaots fhe wis o follow up with st Fannte Mues sidd Preddia Mao, s well
a8 ths U.8 Departiment of the Treesury? As shwaya, wo approaisie your asslstwnoe In
these and othar matters of orftionl importanes 10 minotity depository fnstitutions and the
communides wosorve. |

Very truly yous,

H LT LK Lo

Robont Patrick Cooper

Sandor Counssl

15. The letter and memorandum Mr. Cooper drafied for Rep-
resentative Waters were followed by a letter from Mr. Cooper to

2]1d.
13 Letter from Mr. Robert Cooper, Senior Counsel, OneUnited Bank to Representative Maxine

Waters, Aug. 22, 2008 (Exhibit 2 at 09-2121-—-000008).
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Secretary Paulson on September 6, 2008, requesting a meeting.
Representative Waters and Representative Barney Frank were cop-
ied on the letter. On this occasion the letter is on NBA letterhead
and Mr. Cooper signs as the Chairman-elect of the NBA.14

16. In an interview with the OCE, the Secretary of the Treasury
Department expressed a clear recollection of Representative Wa-
ters’ phone call.15 He provided the following facts regarding the
phone call;

a. Representative Waters expressed concern about how the
Treasury Department structured the conservatorship into which
Fannie Mae and Freddie Mac had been placed. Representative Wa-
i:)ers kisngjcated that it could severely disadvantage minority-owned

anks,

b, During the call, Representative Waters indicated that she had
“some people in town who were important to her” and they needed
a meeting with the Treasury Department.}”

17. The Secretary of the Treasury Department stated that the
week of September 8, 2008 was extraordinarily busy iiven the
state of the burgeoning financial crisis. Given how busy the Treas-
ury Department was that week, the Secretary of the Treasury De-
partment told the OCE that a meeting would not have occurred un-
Iesg3 Representative Waters asked for it and he decided to grant
it.

O%)BS 9The meeting was granted and scheduled for September 9,
2008.1

19. The Secretary of the Treasury Department was confident that
Representative Waters did not mention a specific bank and he was
certain that she did not mention any financial interest in
OneUnited or any other bank 20

20. After the meetin% was granted, Representative Waters asked
her Chief of Staff to follow up with the Treasury Department about
the meeting.?! The Chief of Staff of Representative Waters then in-
formed Mr. Cooper that the meeting had been granted.22 According
to the Chief of Staff of Representative Waters, he left it to Mr. Coo-
per to decide who to invite to the meeting.?3

21. The Chief of Staff of Representative Waters told the OCE
that Mr. Cooper told him who would attend the meeting before it
occurred.?2® The anticipated attendees included: Mr. Cooper, Mr.
Cohee, Mr. George Lyons, counsel for the NBA, and Ms. Terri Wil-
liams, President of OneUnited. Of these individuals, only Mr.
Lyons had no affiliation with OneUnited. A representative from
Senator John Kerry’s office, a representative from Representative
Barney Frank’s office, and the Chief of Staff of Representative Wa-

14 Letter from Mr. Robert Cooper, Senior Counsel, Onellnited Bank, to Secretary Henry
Paulson, Sept. 6, 2008 (Exhibit 3 at 09—-2121--000011~000012).

15 Memorandum of Interview of the Secretary of the Treasury Depariment, Apr. 20, 2009 {(Ex-
hiblist ;dat 09-2121—000015).

17 Id,
18 Id.
19 Id.
20 14,
21 Memorandum of Interview of the Chief of Staff of Representative Waters, June 29, 2009
(E);hilhiiit 5 at 09-2121—000019).
2

23 J4.
24 1.
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ters also attended the meeting. The remaining attendees were in-
vited by the Treasury Department and were from various bank reg-
ulatory agencies.?® Approximately 20 people attended.28

22. The Chief of Staff of Representative Waters described the
meeting as a high level, “high priority” meeting, citing that at least
one Assistant Secretary of the Treasury Department was in attend-
ance.2? Representative Waters confirmed the significance of the
meeting. When asked how often she calls a Cabinet level official
such as Secretary Paulson, Representative Water’s replied that
“you don’t use your chits for nothing, you call when there is an im-
portant issue.” 28

23. The Chief of Staff of Representative Waters provided the fol-
lowing information to the OCE:

a. The meeting lasted approximately 45 minutes to one hour.2®
Mr. Cooper stated that he represented both the NBA and
OneUnited, but stated that at the meeting he was representing the
NBA.3% The meeting took the form of a dialogue with everyone
speaking. Mr. Cooper expressed his concerns about the impact that
Fannie Mae and Freddie Mac’s conservatorship would have on mi-
nority-owned banks.®! Mr. Cohee expressed similar concerns and
used OneUnited as an exemplar of the impact the Treasury De-
partment’s decisions would have on minority-owned banks,32

24. Mr. Cooper corroborated these facts, stating that approxi-
mately one half of the meeting was used by Treasury Department
officials to explain why the government took the actions it did with
regard to Freddie Mac and Fannie Mae.3® He stated that
OneUnited was represented at the meeting to illustrate what could
happen to minority-owned banks if the Federal government did not
assist them. He also stated that OneUnited was the only bank
independently represented at the meeting.34

25. The Chief of Staff of Representative Waters did not think it
was strange that Mr. Cooper invited such a small group of people
to attend the meeting despite his knowledge that there are member
banks of the NBA in the Washington, DC metro area.35 The Board
notes that OneUnited’s exclusive representation at the meeting is
nevertheless cause for concern given the fact that the NBA rep-
resents 103 member banks and of those banks two are in Wash-

25 Id.

26 Memorandum for Record of Mr. Robert Cooper, Apr. 17, 2009 (Exhibit 6 at 09-2121—
000023). The Board notes that this memerandum resulied from a phone conversation with Mr.
Cooper during the initial phone call requesting his cooperation and the cooperation of Mr. Cohee
and OneUnited. All requests for additional opportunities to interview Mr. Cooper and Mr. Cohee
have been denied.

27 Memorandum of Interview of the Chief of Biaff of Representative Waters, June 29, 2009
(Exhibit 5 at 09-2121—~000019).

28 Memorandum of Interview of Representative Maxine Waters, June 25, 2009 (Exhibit 1 at
09-2121-—000005).

29 Memorandum of Interview of the Chief of Staff of Representative Walers, June 29, 2009
(Ezg};l%oiit 5 at (09-2121—000019).

31 1d.

32 Id, at 09~2121--D00020.

33 Memorandum for Record of Mr. Robert Cooper, Apr. 17, 2009 {Exhibit 6 at 09-2121—
000023)

34 1d.

35 Memorandum of Interview of the Chief of Staff of Representative Waters, June 29, 2009
(Exhibit 5 at 09-2121—000019)
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ington, DC—Industrial Bank, N.A. and Independence Federal Sav-
ings Bank—and one is in Bethesda, MD—Urban Trust Bank.36

26. When interviewed by the OCE the Chief of Staff of Rep-
resentative Waters at first did not remember any specific potential
remedies discussed, but he then stated that one potential remedy
discussed at the meeting was the transfer of funds from the Treas-
ury to the affected banks.37

36 hitp:] [www.nationalbankers.org/memberbanks.asp (last visited June 14, 2009).
37 Memorandum of Interview of the Chief of Staff of Representative Waters, June 29, 2009
(Exhibit 5 at 09-2121—000020).
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27. The day after the meeting, September 10, 2008, Mr. Cooper
sent a letter to the Acting Under Secretary, Anthony Ryan, fol-
lowing up on the discussion from the day before. In the letter Mr.
Cooper highlighted Mr. Cooper’s and Mr. Cohee’s request that the
Treasury return capital to the affected banks including, presum-
ably, OneUnited. The Board draws particular attention to the lan-
guage in the first paragraph stating that at the meeting “we em-
phasized that Treasury should provide . . . protection on an urgent
basis to avert possible failure of one if not several of our institu-
tions . . ” (Emphasis added). As OneUnited was the only bank
represented at the meeting, the Board infers that the “one” bank
referenced in the letter likely was OneUnited. The Board also takes
note of language that indicates a request was made for a transfer
of funds from the Treasury to the affected bank, including the spe-
cific request that Treasury would redeem the GSE preferred stock
. . ." and the characterization of this redemption as “, . . not sig-
nificant to the government in absolute dollar terms,”38

CONFIDENTIAL

Beptember 10,2008

Ths Honorable Asthany W. Ryen }
Asitting Undet Seoratary for Pinunciel Tasitutions Policy
Unitad States Departrment of ths Tressury

500 Pennsylvamin Avenue, NW

Washinglon, D.C. 20220

Re:  Nations! Bankers Asyociation ~ Minorlty Bank Capital Restoration Program

Denar Mt Ryan

As & fnlioveup fo om wizetlng 'yestesdsy, we shimerely spprediated . oppertanity to
discuss with you, Senjor Treasury represtatatives and bank voguluiocy sgenoy officials
the impsst ‘of (e recent conscrestorship of Fannie Mae and TFreddie Mac
{ocllectively, ths *GSBs") v minority depssitoty jnstifutions {MDE™). We cmphashoed
that Treasy should provide spproguiste protection on an trgent btk to svest poasidle
failure of one if not soveral of ot insitations,  siiuation that woold. undoubidly
reverbemis through tho ontive minoilty broking sentoe, ceusing lrrepassble hsrm lo the
 inmesclty communities we serve. Unlike with a fypieal “majority™ bank, no benk will

38 Letter from Mr. Robert Cooper, Chairman Elect, National Bankers Association, to Mr. An-
thony Ryan, Acting Under Secretary for Financial Institutions Policy, Sept. 10, 2008 (Exhibit
7 at 09-2121—000024).
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| As 8-tesult of the disonsafons at the meeting and subsequently, we heve refined our
| proposal consistent with our immedisto nited to protect minority banks from fallwe or
| significans advesse impaot dus to the decline in the GSB profbrred siock. Accondingly..
i wewinl] propose the Rillowing Minority Bank Caplial Restosation Program:

| As w partof fhe vexalution to the takeover of the GSEs, Trensury would redeom the
! GSE preforred stoek beld by an MDY fn sn amount equal to the lesser oft (1) the
{ awount the MDY pald for the preferred stodly or (2} the amonuf nocessary fo rétan
| {he MDI back to “well-capitalized® sintos (g5 defined in the relovant Prompt
i Correetive Agtion vules):

| Again, we are pot secking & windfall fom this resolution. We note that this proposal
| veyy well may result in sn MDY Josing money on ifs GSE proforred, which is cousistent
© with Treasury’s stated goal to protest faxpayers. ‘We also roitorats our position that thars
| is 70 joss roason te protost minodity banks that invested in GSEs than the ceasons for the
| resohstion you amro developing for the GSBs thomscives, Both serve critical social
! and sconomic roles in the economic and socia framowark of theit communities.

| ‘Lo b tlear, however, while fhe xeturn of this capital is very important 1o the continued
¢ heatth of minority banks; givon thelr sive I iz ant sigaificant to the govemment it

absolure dollay tenms, let alone rebetive to the auticiputed expendire with respect to the
(I8Es. Such 2 result will preserve the critical service provided by minority banks, and be
consistent with the broader and move slgnificant velief provided to the G3Es and the more
general Congressional and othisy commituiaats to pressrve minoyity banks in FIRREA.
and elaowhere,

It fa sheo worth mentioning that ime I8 of the cssence and we coutine to be concemed
tht (e relief we are seuking, or any spproprists derivative thereof, may not be granted in
time to avert au impending erisis,  Therefore, we rospectfully request snd thank you in
advance for seting on our request on an wgent dasls, o put it bluntly, we are seeking
Treasary action on this peoposs? thig week:
1 you have any questions, please fos} fran to contact me at (617) 457l In any ovent,
i hereby requext ongoing standing calle with you or s member of your Senior staff {0
disenas progress, Please osll me fo discuss the npproprints membar of your staff to.
engags in those dissussions:
We hershy request confidentinl treatment of this Jetter to the fullest extent permittedt by
i your reguistor,
. Sinoerely,

| Robert Pairick Cooper
i Chairman-Bleot

28. Following the meeting, Representative Waters received a call
from Secretary Paulson.?® During the call Secretary Paulson stated
that he had expected more members of the NBA to attend the

32 Memorandum of Interview of Representative Maxine Waters, June 25, 2009 (Exhibit 1 at
09-2121—000008).
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meeting.40 He told Representative Waters that he made the meet-
ing available to everyone and that he expected a larger turnout.*!

C. FURTHER EVIDENCE OF ONEUNITED’S SINGULAR ROLE
IN SEPTEMBER 9, 2009 MEETING

28, Further evidence of what appears to be OneUnited’s singular
role in the September 8, 2008 meeting is the fact that emails pro-
vided by Representative Waters’ office show Mr. Cohee, the bank’s
CEOQ, inviting individuals to the meeting. This contradicts Rep-
resentative Waters and the Chief of Staff to Representative Waters’
comments that the NBA decided who would attend the meeting
with the Treasury Department because Mr. Cohee was not an offi-
cer of the NBA 42

Moore, Mikagt

Prom: P, Jobn (Smas-Bucness) I oot tnes senstsgov)
Senmt:  Honday, September 04, 2008 &:56 PM .
Yoo NEERZonsuntnd.com, Moo, Mol
i Bultjeci: Teansiry mbeting Bemamow,
© Kawind av haooy 10 join you at the meating. 8y dieect i uf work IR 4y <ok phone aumiseris

ey ot sty & o IR A e i Rrinnen ist me kiow iy 0u nott sny
P infanniation. TR you R room e maeling 7 Thanks. Jop

§ Bk Mooy Sep 08 18:43:28 2008 S

i - Sulijmt: Rn: Xovin, planst forwan me the sunbict Iofosmstion for Harmey's sta, Thanks: Jep

| Tovmnit you for yout hetp on thiy critcat lesus. e would Mppreciste yaur parsicipetion #t the mesting s Ttaa st
vo Conyes ooty

| tromvury, Caild you plonws futwitrd your sim s Walers offics tan late caes of ey
| Insuat, Pwill Snntf In o 81 B30,

40 Id.
43 Id.
42 Email from Mr. Kevin Cohee to John Phillips and Mikael Moore, Sept. 8, 2008 (Exhibit

8 at 09~2121—000028).
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30. The September 10, 2008 letter, cited above, from Mr. Cooper
to Mr. Ryan on NBA statmnary, aﬁpears to have first been sent to
Mr. Mikael Moore, a member of Representative Waters' staff, by
Mr. Phillip Perry, the Depariment Administrator for Legal ‘and

Busmess Development for OneUnited.43

gum’bu 08 X464
!‘namm’ : ’
Cex Bok:
Subiject: 88X Latisr fo the Tosasury
o Mikaat,

Abinchad piease i the Natiorel Sankens Asuooiaton's letiad i the U.8. Dept. of e Trsasuty, Plauss tou't
hoatels (o contant se B you have any nuektions of ¥1 an bs of Aefiar eastelaios. Thumnk yoiL. '

Phillip R. Perry
i Depiartmoem Administrator
i Legnland Businees Development
i OpelUniged Bank
¢ 00 Frankiin Strect, Suite 600

0052 3%r)nail from Mr. Phillip Perry to Mikael Moore, Sept. 10, 2008 (Exhibit 9 at 09-2121—
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31. Therefore, even though the letter on its face appears to be
from Mr. Cooper in the role of Chairman-elect of the NBA, it ap-
pears that it was, at a minimum, routed through the Legal and
Business Development department of OneUnited.

32. Moore then forwarded the September 10th letter to Erika Jef-
fers, a staff person on the Committee on Financial Services.4¢

Moore, Mikael

From: Moore, Mikaet
Sent: Thursday, September 11, 2008 1245 PM
Yo: Jeffars, Erkn

sﬁbjtct: FW: NBA Lelter i the Treasury
Attachments: NBA Treasury Letter (091008).pdf

. Mikael Moore

. Chief Of Staff

. Congresswoman Maxine Waters (CA-35)
ot 202-225- 0 ’

- o I

- £ 202-225-7884

4¢ Email from Mikael Moore to Erika Jeffers, Sept. 11, 2008 (Exhibit 10 at 09-2121—000034).
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33. In another email, Mr. Cooper sent a message to Mr. Moore
regarding a “back-up strategy in case Treasury does not grant the
specific relief we are requesting within the next couple of days.”
The email was sent ten days after the meeting with the Treasury
Department. Mr. Cooper sent the email from his OneUnited email
account, he signed it as “Senior Vice President/Senior Counsel,”

and he copied Mr. Cohee on the email 45

oo, Mikasl

b .
From:  Bub Cooper G Onoliites.com}
Genit;  Frioey. Seplembar 18, 2008 1235 PM

Yo Moors, Yikast

fhes - Mokon ool Kevn Cotes

Subject: FW. MO Prolemnd Stack Redamption Langusge

I Aepomps i aliznatives back-up stagy i case Treasury does oot rant e specific

© yenlize that it taxy e Eraght with the challenges and imosrtainty thal oo ?
mm‘:: cmmmmmm We will foflow wp yith her.

Robest Patrick Conpu
Serdor Vite Presidaid. £ Senlor Counsed -
‘Onatinties Bank

300 Frankiin Streel, Sults 500
Boston, Ms 02110

p- §12.457. 00
¢ - I
f ~ 8128070928

4% Email from Mr. Robert Cooper to Mikael Moore, Sept. 19, 2008 (Exhibit 11 at 09-2121—
000036000037}
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34, Three days later, on September 22, 2008, Mr. Cohee, not Mr.

Cooper, sent Mr. Moore an email regarding “Bailout Legislation.” 46
The email appears to have proposed legislation attached.

{-Bent Mot
Subiact:

Bont: Mosiduy, Sepleinbar 22, 2008 £:01 AM
T Muony, Mikest
ORI . .

R

22 00440 2008
ﬂ:g!uswm
Fodiv parout INgUAGe.oc>> § i prarviie sl

Aacvit aivd sinatn Diow Is & 419 P Robart Prinias's requsit. Sk sefureaattod f alhty w0 that f could e
‘Daniding comiittes BB lnguos & opbtend D apRrOPE nguige, bt Cotznel wi vet & in any avent

35. The next day Mr. Cooper sent Mr. Moore an email with the
subject line: “Treasury Request Appendix Final.xls” to which a
spreadsheet is attached showing OneUnited’s investments in
Fannie Mae and Freddie Mac. According to the email chain, the
message and the attached spreadsheet was first sent to Mr. Cooper
by Ms. Terri Williams, the President of OneUnited and an attendee
at the September 9, 2008 meeting.47
Moore, Wiknel o N
From:  BobCouper SR OnsUniod som}

Sant; Tunsdxy, Septeratrar 23, 2008 10:56 AM
T - Hisore, Mikend

Bubject: Fw: Tosasiry Roqueet Anpendix Finalnis©
Attwoiniveis: Trentiry Ronussl Appeadix Final -

o

o nwseos o [N s oune v
Sent Tus Sae 23 10:45:50 2008
Subject Traseusy Request Appandix Fnstods

«<Trousury Requast Appsndix Finalsie>> —

46 Email from Mr. Kevin Cohee to Mikael Moore, Sept. 22, 2008 (Exhibit 12 at 09-2121—

000039).
47 Email from Mr. Robert Cooper to Mikael Moore, Sept. 23, 2008 (Exhibit 13 at 09-2121—

000041).
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36. The spreadsheet included a request for $41,993,403.58 from
the Treasury in exchange for $51,250,000.00 in Fannie Mae and
Freddie Mac stock heldgby OneUnited. Based on the earlier com-
munications between Mr. Cooper and the Treasury Department
this exchange was essential to OneUnited’s survival.4®

Resueast from Treasury in exchangs for
P Ige Praforrad Stk {par vaiug) ] 41,092,403.58
;‘ ”'m'ug maggmm___ bl h&mm&s;ﬁx&t i

37. Two days later Mr. Cooper sent Mr. Moore an email, agai
from his OneUnited account, containing only a subject line: “Any
update?” 49

Moora, Mikasl

From: Bob Cooper IR OneUnited comj
Sent: - Thursdsy, Septembsr 25, 2008 0:24 AM
To: Mouore, Mikes!

Subject: Any update?

48 Jd. at 09-2121--000042.
4‘(’) Email from Mr. Robert Cooper to Mikael Moore, Sept. 25, 2008 (Exhibit 14 at 09-2121—
000043).
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38. Further conflating Mr. Cooper and OneUnited’s role in the
September 9, 2008 meeting, and the communications and requests
following the meeting, is an October 29, 2008 letter to Mr. Neal
Kashkari, the Assistant Secretary for Financial Stability. The let-
ter is written on behalf of the NBA and requests that the Treasury
Department create a special initiative modeled on the Capital Pur-
chase Program of the TARP for minority-owned banks. The letter
was signed by two individuals—Mr. Michael Grant and Mr. Floyd
Weekes. Mr. Weekes’ signature block identifies him as “Chairman,
National Bankers Association.” 5¢

———
| Austorant Serectry for maial Scab¥ity
g:&mdwgw
S 892123, 000046
I Doar Ansttant Seorstury Kaahlark
| n bt of o mamborlp of o Mol Baars Assodeion (A v o o commend o U5
53"W‘iﬁ?§awmwm¢wummmw«@u;mmm m“;
immmwmmmamrmw%mmw‘wM
| finmirciat markots iy pur counry. T shis Ove NBA respacehully urges tha UST 10 craste 4. apsiitl KR
Wmmmwmmwmﬁwmwém%
| Purchass . ,
| Norenmts 4 : _w&awgmumwmmmm
sk A
W look farward to working with UST wo.help sepngdn our tation's: Snangdiid syam. I you hnve any auestions,
;?ﬁ-hﬂmmwwmmmmcmmaﬁ JR Crsioman Fioyd Weelar w (618}
Sinterely,
Hupd Wassioe _
i, Manionid 84

Madl A Granw 4D,

39. This letter shows Mr. Weekes speaking on behalf of the NBA
and identifying himself as the Chairman of the organization as late
as October 29, 2008. This fact raises several questions, First, why
was Mr. Cooper representing the NBA at the September 9, 2009
meeting if Mr. Weekes was still the acting Chairman. If Mr. Cooper
was in fact the incoming Chairman—i.e., the Chairman-elect—in
September 2008 and was authorized to speak on behalf of the NBA
in September, why was he not continuing to speak on behalf of the
NBA in October? Did Mr. Cooper attend the September 2009 meet-
ing to speak on behalf of the NBA or to use the NBA’s name to

50 Letter from Mr. Floyd Weekes, Chairman, National Bankers Association and Mr. Michael
Grant, President, National Bankers Association to Neel Kashkari, Assistant Secretary for Finan-
cial Stability, Oct. 29, 2008 (Exhibit 15 at 09-2121—000045).
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support OneUnited’s request for a bailout? The Board again notes
that the OCE made multiple requests to interview Mr. Cooper and
Mr. Cohee. Mr. Cooper and Mr. Cohee refused the OCE’s requests.
The website for the NBA currently lists Mr. Cooper as the Chair-
man for the “2008 Board of Directors” and Mr. Weekes as the “Im-
mediate-Past Chairman.” However, this fact does little to answer
the questions raised by this Review.

40. Pursuant to H. Res 895 1(c)(2)(C)i)(II)(bb) and Rule 6 of the
Office of Congressional Ethics Rules for the Conduct of Investiga-
tions, the Board infers that Mr. Cooper and Mr. Cohee’s refusal to
cooperate, taken together with the facts above, indicate that Mr.
Cooper may have used his position as the Chairman-elect of the
NBA to place OneUnited in a preferential position with the Treas-
ury Department following the creation of Fannie Mae and Freddie
Mac’s conservatorship.

D. REPRESENTATIVE WATERS' HUSBAND WAS A FORMER
BOARD MEMBER OF ONEUNITED AND HELD SIGNIFICANT
INVESTMENTS IN ONEUNITED.

41. At the time of their request, Representative Waters knew Mr.
Cooper and Mr. Cohee from previous interactions. Representative
Waters indicated that Mr. Cohee was a friend and that he had held
a fundraiser at his home to benefit her campaign on at least one
occasion. She described her relationship with Mr. Cooper as profes-
sional.5* She was aware of Mr.Cooper’s 52 and Mr. Coﬁee’s 53 affili-
ation with OneUnited.

51 Memorandum of Interview of Representative Maxine Waters, June 25, 2009 (Exhibit 1 at
09-2121—000003-000004).

52 Id. at 09-2121—000005.

58 Id. at 09-2121--000003.
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42. Representative Waters' husband had been a member of the
board of directors of OneUnited for several years prior until his
resignation on April 21, 2008.54 According to her 2008 financial dis-
closure form, Representative Waters’ husband had two investments
in OneUnited valued between $500,000 and $1 million.55
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43, While Repre or how her
husband became a board member of OneUnited, she was aware
that he had once sat as a member of the board. She was also aware
of her husband’s investments in the bank.

E. REPRESENTATIVE WATERS’ APPARENT RECOGNITION OF
CONFLICT OF INTEREST

44. In September 2008, Representative Waters Told Representa-
tive A There Was A Problem With Oneunited, But That She Didn’t
Know What To Do About It Because “Sydney’s Been On The
Board.” 56

45. Representative A recalled that the problem Representative
Waters referenced was the fact that OneUnited has purchased
more preferred shares of Fannie Mae and Freddie Mac than any
other bank. Representative A described the problem OneUnited
had as an exaggerated version of the problem every other bank
had—OneUnited had overbought preferred shares in Fannie Mae

54 Letter from Mr. Sydney Williams to Mr. Kevin Cohee, Apr. 21, 2008 (Exhibit 16 at 09~
2121--000049).
55 United States House of ReEresentatives Financial Disclosure Statement for Representative
Maxine Waters, May 15, 2008 (Exhibit 17 at 09-2121—000051).
00:))((;) rl\éi)emorandum of Interview of Representative A, July 8, 2009 (Exhibit 18 at 09-2121—
Lils 3N
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and Freddie Mac and was therefore at a greater risk of collapse
than any other bank holding preferred shares of Fannie Mae and
Freddie Mac.57

46. Representative Waters told Representative A that she was in
a predicament because her husband had been involved in the bank,
but “OneUnited people” were coming to her for help. According to
Representative A, she knew she should say no, but it bothered her.
It was clear to Representative A that this was a “conflict of interest
problem.”58

47. Representative A’s advice to Representative Waters was to
“stay out if it"—OneUnited was a Boston bank and he had a com-
mitment to minority banks. He would address the problem. Rep-
resentative A then asked his staff to take over the OneUnited issue
from Representative Waters.5?

48. Representative A had at least two conversations with Rep-
resentative Waters in which he told her to not get involved in the
OneUnited matter. The conversations likely occurred in September
2008, but he could not recall any specific dates.80

III. CONCLUSION

49, For these reasons, the Board recommends that the Standards
Committee further review the above described allegations con-
cerning Representative Waters’ meeting request.

IV. INFORMATION THE OCE WAS UNABLE TO OBTAIN AND
RECOMMENDATIONS FOR THE ISSUANCE OF SUBPOENAS

50. The OCE was unable to obtain information from Mr. Robert
Cooper, Mr. Kevin Cohee and OneUnited. The OCE made multiple
requests for interviews with both individuals, but despite repeated
assurances that cooperation was forthcoming, all requests were de-
nied. On June 29, 2009, Mr. Cooper asked for a written request for
an interview detailing the subjects the OCE wished to address. The
QC(I;I provided a written request the same day. The request was de-
nied.

51. The Board recommends the issuance of subpoenas to
OneUnited bank, Mr, Robert Cooper, and Mr. Kevin Cohee.

57 Id, at 09-2121—000054.
58 Id.

59 Id,
80 Id.



44

25

EXHIBIT 1

09-2121_000001



45

27

CONFIDENTIAL
‘SUEj;éC( to the Nondisclosure Provisions of H. Res. 895 of the 110th Congress as Amended

OFFICE OF CONGRESSIONAL ETHICS
UNITED STATES HOUSE OF REPRESENTATIVES

Memorandum of Interview

inRe: Representative Maxine Waters
Review #: 09-2121
Date: Junc 25, 2009
Location: 2344 Rayburn HOB
Time: 9:00 am
Participants: Omar Ashmawy
Elizabeth Horton
Stan Brand
Andrew Herman
Mikael Moorc

Summary: Representative Maxine Waters is a Member of the United States House of
Representatives and represents the Thirty-Fifth District of California. She was interviewed
pursuant to Review 09-2121. We requested an interview with Representative Waters and she
consented to an interview. Representative Waters made the following statements in response to
our questioning:

1. Representative Waters was given an 18 U.S.C. § 1001 warning, and signed a written
acknowledgement,

2. Rep, Waters recalled calling Sccretary Paulson and asking if he would meet with the
National Bankers Association (“NBA™). The Secretary agreed.

3. Sherecalled the Prosident of the NBA (Mr. Cooper) met her outside of her office. He
was alarmed that the GSEs (government sponsored enterprise) had been taken over by the
government and he was worried about the effect on the NBA banks. He asked that she
contact Paulson and ask for a meeting.

4. She told Mr. Cooper to get something to her (talking points) so she could talk
intelligently to the Secretary.

WATERS MOI1 - Page 1 of § Office of Congressional Ethics

09-2121_000002
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CONFIDENTIAL
Subjéct to the Nondisclosure Provisions of H. Res. 895 of the 110th Congress as Amended
5. Mr. Cooper was the Chairman-elect at the time, someone else might have been outgoing.

6. Kevin Cohee is one of the principals or founders of One United. He may havc been
President later on, she was not sure.

7. Mr. Cohee also requcsted the meeting.
8. She called the Secretary and arranged the meeting.

9. Mr. Cooper asked for the meeting cither the day before or after Mr. Cohee was in her
office. Both men were alarmed.

10. She called Secretary Paulson and told him that the minority bankers were alarmed that
the takeover of thc GSEs would harm them. The Secretary said that he would set up a
meeting for the bankers.

11. She did not know that Mr. Cooper or Mr. Cohee were in DC prior to seeing them in her
office.

12. She did not attend the meeting. The meeting was not for her, she assumed the association
would determine who would attend the meeting.

13. She heard that others attended the meeting.
14, She did not recall meeting with anyone ¢lse about the issue.
15. No one elsc asked her to set up a meeting.

16. Did not recall that anyone from her staff attended the mecting; however, Mr. Moore
indicated that he did attend the meeting.

17. She recalled a conversation with Secretary Paulson that occurred afier the meeting. She
recalled that the Secretary stated that he had expected more members of the NBA to
attend the meeting. He made the meeting available to anyone and he expected a larger
turnout.

18. She considers Mr, Cohee a friend, she has known him for some time — 7,8, or 9 years.
19. She and Mr. Cohce have a professional and social refationship.

20. Her husband served on the Board of Directors of One United which created a certsin
relationship with Mr. Cohce. They saw each other for dinner and she has been fo his

WATERS MOI - Page 2 of 5 Office of Congressional Ethics

£9-2121_000003
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CONFIDENTIAL
Subject to the Nondisclosure Provisions of H. Res. 895 of the 110th Congress as Amended
home for the company Christmas party. She also was at his home for a fundraiser for
her.

21. Her relationship with Mr. Cooper is basically professional.
22. She would not call him: a friend, they are profcssional.

23. One United Bank is one of the banks she advocates for — there is something in the law
that relates to the stability of minority banks because they are fragile, The FDIC and
Treasury should be of assistance to such banks — a stabilizer.

24, She was invested with the bank for a shost period of time.  She put (deposited)
investment income in the bank for a short period of time. This would have been 5 years
ago, the timing would be in her financial disclosure,

25, Her interaction with NBA depends, certainly around the national conference or when
representatives are in DC. About 10-15 will meet with her to talk about issues.

26. She has been contacted by NBA, but individual banks contact her all of the time. She
also bumps into members when she is traveling to places such as New Orlcans.

27. She does not recall contacting any other agency but recalls there have been issues from
time to time where she has contacted the FDIC on behalf of women's banks regarding
large holdings of sub-prime loans.

28. She was also contacted when there was an attempted takeover of a DC bank. And a New
Orleans banker contacted her after Katrina.

29. She did not recall any other advocacy cfforts on behalf of One United other than when
she wrote a letter in support of One United when they were trying to acquire a bank in
California, which occurred some time ago.

30. When asked why she did not attend the meeting with Treasury, Rep. Waters stated,
“Iwihy should I, I don’t think Members normally do that. They (NBA) are their own best
advocates, let them tell their own story, that’s how 1 see it”

1

. Her husband was on the board of the bank.

—_

32. She was aware of her husband’s investments in OneUnited and her investments are
disclosed in her financial disclosure.

WATERS MOI — Page 3 of 5 Office of Congressional Ethics
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CONFIDENTIAL
Subject to the Nondisclosure Provisions of H. Res. 895 of the 1 lOth—Congress'as" Amcnded

33, She did not recall when or how her husband became a board member but the paper
indicated that it was 2-3 years after the bank was started. “He takes care of his business
and I takce care of mine.”

34. With respect to her conversation with Rep, Barney Frank, she stated that conversations
with Rep. Frank are not sit down conversations. They are “drive-bys” where things arc
said in passing. You have drive-bys with Barney Frank 10 times a day. She did not
recall any specifics about any conversation.

35, She called Secretary Paulson any number of times, she called about TARP issues,
minority investment bankers, money managers and toxic assets, She is not good at
remembering months and dates but she talked to Treasury at the time that they were all
purchasing assets. They talked about the management of assets.

36. She has also spoken with Ruben, Summers, and Geitner. She may also have spoken with
O'Neil when he came to the hill fo talk to the conumittee.

37. She also calls the Secretary of HUD and she has talked with the chairs of the GSEs.

38. When asked about other conversations with Sec. Paulson, Rep. Waters stated that “you
don’t use your chits for nothing, you call when there is an important issue.”

39, She also talks with the Secretary from time to time when he is on the hill for committee
meetings.

40, She did not recall Mr. Cooper or Mr. Cohec asking her to intervene with the Trcasury
department in any other way.

41. She did recall a large meeting with assct managers and bankers where Geitner and other
Treasury officials were present. She has also held 3 meetings where FDIC officials were
involved. The meetings were held in Rayburn and Cannon.

42. When asked if she had called the Secretary on behalf of anyone else she asked Mr. Moore
and then stated that she guessed that she had.

43, She was not sure if she had arranged any meetings for any other banks. She may have for
an association of 30-50 banks.

44, She stated that she knew of Mr, Cooper through his testimony before the committee on
FIRREA matters.

WATERS MOI - Page 4 of 5 Office of Congressional Ethies
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CONFIDENTIAL

Subject to the Nondisclosure Provisions of H. Res. 895 of the 110th Congress as Amended

45, She was aware that he worked for One United Bank and that he was an officcr of the
bank, either the President or CEO.

46. She was also aware of his position at the time she called Sec. Paulson to set up the

meeting.
Elizabeth Horton
Investigative Counsel
WATERS MOI — Page 5 of 5 Office of Congressional Ethics
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S

OneUnited.

BANK

August 22, 2008

‘The Honorahle Maxins Wators

U.S, Houss of Reprosentatives
2344 Raybum House Office Building

Washington, DC 20515

Re:  Minority Depository Institntions and Fannie Mas/Freddie Mac Equity
Investments

Dear Congresswoman Waters,

Plense find the attached memorandum outlining the issues in connection with effect of
the regent decline In the stock prices of Fannie Mac and Freddie Mac securities, and the
adverse effect on minority depository Institutions,

1 have also attached an artiols that sheds soms broader Jight on tho situstion across the

banking industry, As Chalrman-Eleot of the National Bankers Assoclation, oould you
kindly provide contacts for me to follow up with st Fannie Mac snd Freddie Mac, as well

as the U.8 Department of the Treasury? As always, wo appreciate your asslstanoe in
these and other matters of oritical importance to minority depostiory institutions and the

communitiss we serve.

Very truly yours,
AT RAA Boag -
Robert Patrick Couper

Senior Counssl

RPC:prp
Inos,

03-2121_000008
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The Impact of the Decline in Fannie Muae and Freddic Mac Proferred Stock Price on
Community Development Financial Institutions’ and Minority Banks® Capitat

Issue:
The recent decline in the value of the preferred stock of Government-Sponsored Entities

(“GSEs") creatos significant and possibly fistal losses for minoglty banks, Community
Development Binancial Institutions (“CDFIs") and not-for-profit organizations,

Background:
Certain community financial institutions, such as CDFIs and minority banks, as well as a host of

not-for-profit organizalions, invest in GSE seourities, indluding boris and preferred stook, as a
function of their community development charters and other community development and
suppost mandates, The U.8, government hias committed to providing support, onsuring the
viabllity and growth of those types of ontitiex (seo Financial Institutions Reform and Recovery
Act of 1989, Section 308 and the Riegle Communily Development and Rogulatory Improvement
Act of 1994). These community financia! Instiutions invest their funds in GSEs as & way o
support affordable housing initietives untll thay oan place these funda into other community
dovolopment activities, These community financial Institutions are nelther apsculators nor large
institutions capable of replacing large amounts of jost ospital. In & reciprocal fashion, GSEs
have supported CDFis and minority banks through equity investments and depoaits and have
served as a olearing house for community lending,

Criticnl Inflostion Polot:
The U.S. 'l‘mnmy’uuwtomume investor confidence by its readiness and willingness to

invest ospltal into OSEs has unexpectedly resulted in declining values of GSE securitics.
Specifically, investors have beco unwilling to purchase GSE equity seourities becauss of the
uncertainty as to the potontial afibots 8 government investoont might have on the value of
oxisting seourities, Consequentfy, the preferred atock of the GSBs has dropped to the point
whore financlel inafitutions that are required to mark the sscuities to market to calculate
reguiatory capital on their third quarter cal} reports may need to repart significant “papor™ losses
if the valus of thoss securities doos not recover by September 30, 2008, This deterloration of
rogulatory capital could cause sovere damage and possible fallures scross the banking industry,
end prinoipally within the minority and CDP{ banking sector.

Recommendsd Solutions;

1. Trensury completes plan to reassure inveators in GSE securitios by affrmatively

stating that it is golug to purchase preforred stock on easentinlly the sawe terms and
conditions of existing preferred stock, prior to the end of the third quarter. This
move would help shorb up the value of all GSE seourities, hulping tho government, GSBs

and investors,

2. Avoid drmage to minority bauks, CDFis and not-for-profits by converting their
Investiments Into the same seouritiss the govemment purchases fiom GSBs, or aimply
redseming their invesiments as part of a govemmont inveattnent plan in G5Es, and
otherwise offar protection to theso institutions consistant with the govemment’s
obligations under FIRRRA,

09-2121_000008 2
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Sep 07 2008 2;49AM YRO COQPER 617-481-3636 P.

September 6, 2008

The Il bie Henry M. Paulson, Jr.
Secretary

United States Department of the Treasury
Office of the Treasurer

1500 Pennsylvania Avenue, NW
Washington, D.C. 20220

Re:  National Bunkers Association ~ Comments Regarding Impact on Minority
Banks s Conzection with Conservatorship of Fannie Mue and Freddie Mac

Dear Mr. Secretaty:

[ am waiting this lotter on behsif of the Nationa! Bank Association ("NBA"), the
largest and oldest trade orgenization in the United States teprosenting minority and
women-owned banks and thrifts, founded in 1927, 1o among other roles, serve as an
advocate on legislative and regulatory mattees.

We are writing this feiter wrgently regarding your pending resolution of the situation
regarding Fannic Mac and Freddie Mac (collectively, the “GSEs"). We want to tnsure
that the intercsls of minority banks are properly protected in any such resolution. Te be
clear, we are notasking for minority baoks fo receive any windfull from
this resolution. Rather, we simply are seoking a return of the moncy we invested in
the GSEs. Ip other words, cach minority bank would d: ate the t of
funds it invested into the preferred stock of the GSEs, and be assured of receiving
that smount in return ss part of auy resolution you devciop, At a bare minimum,
weo urge the GBE resclution to include a provision that any m:noritv bank thal will
fail duc o its investment in GSE preferred stock would simply have ifs i

returned.

We understand why you are acting to preserve the GSEs. The GSEs serve an important
role in the fabric of US home ownership, making home ownership morc available to the
citizenty of the United States. These social benefits, as well as the economic calamity
that wauld follow were the GSEs o collapse, more than warrant povemnment action
on their hehalf.

We are writing this feftor to re-emphasize, ns FIRREA has made clear statntorily since
1989, the important role of minority banks in thewrban inner city communities of
America. Unlike majority banks, which prmc:paﬂy !‘ucm on proﬁt thc express mission
of minority banks is to promote these underbanl nitics, and
serve as a rare beacon of hope to their residents. Accordmgiy. ;uet as the GSEs serve

1513 P Street, NW., Waskington, D. C. 20005
(202) 588G Fax (202) 588-5443

09-2121_000011
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617-491-3636

critical economic and social roles in America, minority banks have no less importance to
the communities they serve — communities that are wholly neglected by the vast majority
of financial institutions. Indeed, in part due 1o the consistency of their missions,
minority banks have acquired substantial interests in the preferred stoek of the GSEs.

Accoxdingly, we submit that there is no less reason to protect minority banks that invest
in GSEs than the reasons for the resolution you are developing for the (USEs themselves.
Both serve critical souial and economic roles in their communitics. We would therefore
strongly urge that any resolution, in addition 1o providing nceded capital to the GSEs,
also provide for minority banks to be protected with respect to those preferred stock
interests. As stated above, each minority bank would demonstrate the amount of funds it
invested into the preferred stock of the GSEs, and be assured of receiving that amount in
return as part of any resolution you develop. To ensure thal no inappropriate
conscquences resull with the bank regulatory agencies in the interim, we also would ask
that the resolution make clear that the regulators treat this right of repayment as
equivalent 10 tier one capital during any interim period prior to the receipt of funds by
the minority banks.

We appreciate this action on our behalf. If you de not adopt this request, many minority
banks will fail slong with the QS8Es. In such acircumstance, we submit that your
resolution wouid not have fulfifled its purpose. As while it will have protected the
housing and social environment of the United States at amacro level, it will not
have protected the urban inner city conununities uniquely scrved by minority banks.
Thexn, once again, the urban poor and underbanked would have received a lesser benefit
than other constituents that rely on the GSEs. Such a result would be wholly conwary to
the purposes setforth in FIRREA in 1989, and imnumersble bank ropulatory
and government pronouncements since then, Morc fundamentally, such a result would be
contrary to any declared efforts of this couniry torecognize and improve the lives of
urban inner oity residents.

Thank you again. Obviously this is critically important fo us, If you have eny guostions
whatsoever, or any doubts whatsoever about following this recommendation, please call
the undersigned immediatcly at (617) 283}

Sincercly,

Robert Patrick Cooper
Chsirman-Flect

o The Honorable Bemey Frank
The Honorable Maxine Watcrs

09-2121_000012
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OFFICE OF CONGRESSIONAL ETHICS
UNITED STATES HOUSE OF REPRESENTATIVES

Memorandum of Interview

InRe: The Secrctary of the Treasury Department

Review #: 09-2121

Datc: April 20, 2009

Location: Johns Hopkins University — School of Advanced International Studies
Rome Building
1619 Massachusetts Avenue, NW
Washington, DC 20036

Time: 1700hrs — 1745hrs (approximatcly)

Participants: Leo Wise
Omar Ashmawy

Summary: The Secretary of the Treasury Department is the former Secretary of the Treasury,
serving from June 2006 until January 2009. He is currently a Distinguished Visiting Scholar at
the Johns Hopkins University School of Advanced Intcrnational Studies in Washington, DC. He
was interviewed pursuant to Revicw 09-2121. We requested an interview with the Secretary of
the Treasury Department and he consented to an interview. The Secretary of the Treasury
Dcpartment made the following statements in response to our questioning:

1. The Secretary of the Treasury Department was given an 18 U.S.C. § 1001 warning, but would
not sign a written acknowledgement of the warning until he spoke with his attorney. However,
he consented to an interview. Ultimately, the Secrctary of the Treasury Department refused to
sign the 18 U.S.C. § 1001 warning acknowledgement.

2. The Secrctary of the Treasury Department recalled the week first two weeks of September
2008 because the datcs corresponded to the decision to place Fannie Mae and Frcddie Mac into
conservatorship. Furthermorc, The Secretary of the Treasury Department is currently writing a
book and, as a result, has thought considerably about this time frame.

3. In late August 2008 it was becoming apparent that there were serious concerns with the
financia! health of Fannie Mae and Freddic Mac and the Secretary of the Treasury Department

Sec. of the Treasury Dept MOI - Page 1 of 3 Office of Congressional Ethics
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was working around the clock dealing with these concerns. On Friday, September 5, 2008, the
Secretary of the Treasury Department met with the managers ofthe financial institutions and
called Members of Congress to inform them of the Treasury’s likely remedy for the ailing
mortgage companies. On Scptember 6, 2008, the Secretary of the Treasury Department met with
the boards of Fannie Mae and Freddic Mac and on Sunday, September 7, 2008 the institutions
werc placed into conservatorship. The manner in which the Treasury Department structured the
conservatorship, bondholder werc protected, but entities holding preferred stock werc vulnerable.
The number of banks that this structure would affect remained an open question for the Secretary
of the Treasury Department and the department.

4. As aresult of these actions, the Secretary of the Treasury Department was recciving dozens
and dozens of phone calls in the early part of the week of 8 Septcmber - totaling 70-80 calls a
day. However, he had a clear rccollection of receiving a call from Representative Watcrs
because the Mcmber addressed in her phone call the very matter currently under dcbate within
the Treasury Department — the effect that the decision to not protect preferred stock holders
would have on small banks. This statement by Representative Watcrs seemed prescient to the
Secretary of the Treasury Department and he recalled being very impressed by her awareness of
the problem and, in fact, commented on it to an cmployee after the phone call.

5. During the phone call Representative Waters indicated that she had some people in town who
were important to her and that they would only be in town for a day or two. She referred to them
as good people and said that they needcd a sit down with the Trcasury Department. The
Sceretary of the Treasury Department was fairly certain that Representative Waters did not
mention a particular bank. He was unequivocal that Representative Waters did not mention she
had a personal financial intercst in OneUnited or any other bank. Had Representative Waters
informed the Secretary of the Treasury Department of her financial interest, the Secretary of the
Treasury Department would still have granted the meeting. It was the Secretary of the Treasury
Department’s policy to grant all reasonable requests made by a member of Congress regardless
of political party.

Sec. of the Treasury Dept MOI - Page 2 of 3 Office of Congressional Ethics
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6. The Secretary of the Treasury Department also stated that given how busy the department was
the week of 8 September 2008, a meeting with bank officials would not have happened unless
Representative Waters asked for the meeting and he decided to grant it.

{ prepared this Memorandum of Interview on April 21, 2009 after interviewing the Secretary of
the Treasury Dcpartment on April 20, 2009. I certify that this memorandum contains all
pertinent matter discussed with the Secretary of the Treasury Department on April 20, 2009,

Omar S. Ashmawy
Investigative Counsel

Sec. of the Treasury Dept MO! — Page 3 0of 3 Office of Congressional Ethics
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OFFICE OF CONGRESSIONAL ETHICS
UNITED STATES HOUSE OF REPRESENTATIVES

Memorandum of Interview

In Re: The Chief of Staff to Representative Maxine Waters
Review #: 09-212}

Date: June 29, 2009

Location: Office of Representative Maxine Waters

2344 Raybuin House Office Building
‘Washington, DC 20515

Time: 1000hrs — 1045hrs (approximately)
Participants: Omar Ashmawy
Bryson Morgan

Summary: The Chief of Staff to Representative Maxine Waters is the Chief of Staff to
Representative Maxine Waters. He was interviewed pursuant to Review 09-2121. We requested
an interview with the Chief of Staff to Representative Maxine Waters and he consented to an
interview. The Chief of Staff to Representative Maxine Waters made the following statements in
response to our questioning:

1. The Chief of Staff o Representative Maxine Waters was given and signed an 18 U.S.C. §
1001 warning,

2. The Chief of StafT to Representative Maxine Waters, along with other members of
Representative Waters’ staff, handles minority banking issues for the Representative Waters. In
the Fall of 2008 the Chicf of Staff to Representative Maxine Waters was not awate of
Representative Waters’ or her spouse’s financial interest in Onelnited Bank. The Chief of Staff
to Representative Maxine Waters first heard of the September 2008 meeting between U.S.
Treasury Department officials and representatives of the National Bankers Association (NBA) in
late August from Bob Cooper, Chaitman-elect of the NBA and Viec President and Senior
Counsel of OneUnited Bank, who had raised the issuc of the impact of the actions taken by the
Treasury Department with regard to Fannie Mac and Freddie Mac on minority-owned banks.

3. Mr. Cooper followed up on his conversation with Represcntative Waters® stafl with an
August 22, 2008 letter to Representative Waters® office requesting that Rep. Waters request a

Chief of Staff to Rep. Waters MOl — Page 1 of 4 Office of Congressional Ethics
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meeting with the Treasury Department. The request for the meeting with Treasury Department
officials was the only request that the NBA made of Representative Waters’ office in the fall of
2008.

4. According to the Chief of Staff to Representative Maxine Waters, Mr. Cooper then sent a
letter requesting the meeting to the Treasury Department which cc’d Representative Bamey
Frank. Shortly thereafter, Congresswoman Waters followed up on the letter by calling Secretary
Paulson. When the meeting had been granted, the Treasury Department then reached out to the
representatives from regulalory institutions to invite them to the meeting. Representative Waters
asked The Chief of Staff to Representative Maxine Waters to follow up with the Treasury
Department about the meeting. The Chief of Staff to Representative Maxine Waters does not
recall exchanging any e-mails with Jeb Mason.

5. The Chief of Staff to Representative Maxine Waters alerted Mr. Cooper that the meeting with
the Treasury Department had been granted and then the NBA decided whom to invite to the
meeting. The Chief of Staff to Representative Maxine Waters was not aware of whom the NBA
invited to the neeting, but Mr. Cooper relayed back to the Chief of Staff to Representative
Maxine Waters the names of the individuels who had accepted the invitation. It did not strike
The Chief of Staff to Representative Maxine Waters as odd that the NBA had gathered a small
group of people to attend the meeting. The Chief of Staff to Representative Maxine Waters
stated that he deferred to the NBA to determine who would be present at the meeting. It did not
seem strange to the Chief of Staff to Representative Maxine Waters that OneUnited Bank had
such extensive representation at the meeting. The Chief of Staff to Representative Maxine
Waters believes that there are members of the NBA in the Washington, DC area.

6. The Chief of Staff to Representative Maxine Waters spoke to and exchanged e-mails with Mr,
Kevin Cohee, the Chairman and CEO of OneUnited Bank on a couple of occasions, but dealt
directly with Mr. Cooper with regard to the September meeting. In their exchanges, Mr. Cohee
talked about his concerns with the devaluation of Fannie Mae and Freddie Mac stock and its
impact on minority-owned banks, and used his bank, One United as an exemplar of an institution
that would potentially be impacted by such devaluation. The Chief of Staff 10 Representative
Maxine Waters believes that Mr. Cohee was in Washington, DC at the time that Mr. Cooper first
visited Rep. Waters’ office to discuss the possibility of a meeting with Treasury Department
officials,

7. The Chief of Staff to Representative Maxine Waters does not remember the identities of the
administration representatives present at the September meeting. He does recall that an assistant
secretary or similar high-ranking Treasury Departient official was present. He does not
specifically recall Jeb Mason being present at the meeting. The Chief of Staff to Representative

Chief of Staff to Rep. Waters MOI -- Page 2 of 4 Officc of Congressional Ethics
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Maxine Waters recalls that the following non-administration persons were present at the
meeting: a representative of Senator John Kerry; a representative of Representative Barney
Frank; George Lyons, counsel to the NBA; Bob Cooper; Kevin Cohee; and Terry Williams,
President of OneUnited. In the Chief of Staff to Representative Maxine Waters’s opinion, the
meeting was a “high priority” or “high-concern” meeting.

8. The Sepiemnber meeting lasted for about 45 minutes to an hour. Mr. Cooper revealed that he
represented both the NBA and Onellnited, but said that at the meeting he was representing NBA.,
Mr. Cooper then presented his concerns to Treasury Department officials and a dialogue about
the impact of the actions with regard to Fannie Mae and Freddie Mac on minority-owned banks
and potential remedies cnsued. The Chief of Staff to Representative Maxine Waters does not
remember any specific potential remedies discussed, but does remember that one potential
remedy that was discussed at the meeting was a transfer of funds from the Treasury Deparlment
to minority-owned banks. The Chief of Staff to Representative Maxine Waters stated that Mr.
Cohee spoke using OneUnited as an exemplar of the impact the Treasury Department actions
would have on minority-owned banks. Mr. Cohee also expressed similar concerns at the
meeting,

9. Representativc Waters® office’s interactions with OneUnited occur mostly through the NBA.
The Chief of Staff to Representative Maxine Waters interacted with the NBA “very often”
through contact with Bob Cooper and Michael Grant, President of the NBA. Cooper and Grant
wete often cc’d on e-mails involving minority-bank issues. Mr. Cohee also may have been ce’d
on e-mails involving discussions ebout potential remedies for minority-owned banks.

10. The Chief of Stai¥ to Representative Maxine Waters is only aware of one conversation
between Representative Waters and Representative Barney Frank. He became aware of this
conversation when, as he went through his tasks with Representative Waters onc day following
the September meeting, she indicated that he need not work on the minority-bank matters
because, as she said, “I spoke to Barney. Don’t worry about it.” The Chief of Staff to
Representative Maxine Watets interpreted this to mean that he need not work on the NBA
matters that day. The Chief of Staff to Representative Maxine Waters does not remember
Representative Waters making any reference 1o Representative Frank instructing her to not get
involved in NBA matters.

Chief of StafT to Rep. Waters MOl - Page 3 of 4 Office of Congressional Ethics
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11. The Chief of Staff to Representative Maxine Waters remembers talking to Mr. Cooper afier
the front-page article about the meeting ran in the New York Times, and perhaps another
conversation about the OCE reaching out to him.

I prepared this Memorandum of Interview on June 29, 2009 afier interviewing the Chief of Staff
to Representative Maxine Waters on June 29, 2009. I certify that this memorandum contains ali
pertinent matter discussed with Mr. Paulson on June 29, 2009.

Omar S. Ashmawy
Investigative Counsel

Chief of Staff to Rep. Waters MOI - Page 4 of 4 Officc of Congressional Ethics
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MEMORANDUM FOR RECORD
SUBJECT: Telephone conversation with Mr, Robert Cooper
DATE: April 17, 2009

1. Ispoke to Mr. Robert Cooper today, April 17, 2009, by telephone. Mr. Cooper is a Vice
President and Senior Counsel of OneUnited Bank. He is also the curreni Chairman of the
National Bankers Association (NBA).

2. My conversation with Mr. Cooper centered on a September 2008 meeting with Treasury
Department officials. This meeting is the subject of OCE Review 09-2121. Mr. Cooper related
that approximately 20 people attended the meeting. The Treasury Department and all the bank
regulatory agencies were tepresented. Mr. Anthony Ryan was described as the Jead Treasury
official at the meeting. -

3. Although Mr. Cooper was also an employee of OneUnited he was also the Chairman-elect of
the NBA and he stated that he was there as a representative of the NBA. The reason for the
meeting was o bring the concerns of minority owned banks to the attention of government
officials. Approximately one half of the meeting was used by Mr. Ryan to explain why the
government took the actions it did with regard to Freddie and Fannie Mac. OneUnited was
represented at the meeting as illustrative of what could happen to the sector if the Federal
povernment did not assist them. OneUnited was the only bank independently represented at the
meeting,

09-2121_000023
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CONFIDENTIAL

=PSOCINION

September 10, 2008

The Honomble Anthony W. Ryan
Acting Under Secretary for Financial Institutions Policy

United States Dopartment of the Treasury
1500 Pennsylvania Avenue, NW

Washington, D,C, 20220
Re:  Natlonal Bankera Association — Minority Bank Capital Restoration Program

Dear Mr. Ryan:
As a follow-up to our meeting yesterday, we sinoerely appreciated the opportunity to
discuss with you, Senior Treasuty rep ives and bank regulatory agency officials

the impact of the recent conservetorship of Famnic Mae end Freddie Mac
(collectively, the "GSEs") on minority depository institutions (*MDIs”). We emphasized
that Treasury should provide appropriate protection on an urgent basis to aveit possible
fadlure of onc if not several of our institutions, a situation that would. undoubtedly
reverberate through the entire minodty banking sector, ceusing ireparable hann to the
inner-city communities we serve. Unlike with a typical “majority” bank, no benk will
step in to save our inner-city communities should one of our banks fail,

As n result of the discussions at the meeting and subsequently, we have refined our
proposal consistent with our immediato need to protect minority banks from faiture or
significant adverse impact due to the decline in the GSB preferred stock. Accordingly,
we would propose the following Minority Bank Capital Restoration Progiam:

As a part of the resolution to the takeover of the GSEs, Treasury would redeem the
GSE preferred stock held by an MDI in an amownt equal to the Jesser of: (1) the
amount the MDI paid for the preferred stoel; or (2) the amount necessary to vétarn
the MDI back to “well-eapitalized” status (s defined in tho relovant Prompt
Corrective Actton rules),

Again, we arc not secking a windfall from this resolution. We note that this proposal
very well may result in an MDI losing moncy on its GSE preferred, which is cousistent
with Treasury's stated goal to protect taxpayers. We also rcitcrate our position that there
is no Jess reason fo protect minority banks that invested in GSEs than the reasons for the
resolution you are developing for the GSRs themsclves. Doth serve critical social
and economic roles in the cconomic and social framework of their communities.

To be clear, however, while the return of this capital is very important to the continued
health of minority banks, given theit sixe it is not significan( lo the government in

1513 P Street, NW., Washington, D. C. 20005
(202) sSoffl] ¥ax (202) 5885443
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absolute dollar terms, let alone relative to the anticipated expenditure with respect to the
OSEs. Such a result will prescrve the critical service provided by minority banks, and be
consistent with the broader and mote significant relief provided to the GSEs and the mote
general Congressional and other commitinents to preserve minority banks in FIRREA
and clsewhere.

It is also worth mentioning that time is of the essence and we continue to be concemned
that the relief we are seeking, or any appropriste derivative thereof, may not be granted in
time to avert an impending crisis. Therefore, we respectfully request and thank you in
advance for acting on our request on an urgent basis. To put it bluntly, we are sceking
‘Treasury action on this proposal this week,

1f you have any questions, please feel fres to contact me at (617) 457JJ In any ovent,
I hereby request ongoing standing calls with you or a member of your Senior staff to
discuss progress, Pleese cell me to discuss the appropriate member of your staff to
engage in those discussions.

‘We hereby request confidential treatment of this letter to the fullest extent permitted by
your regulator.
Sincerely,

Robext Pairick Cooper
Chairman-Elect

cc:  The Honorable Horuy M., Paulson, Jr.

The Honoreble Michael E. Capuano
The Honorable Christopher Dodd
‘The Honorable Barnoy Frank

‘The Honorable Bdward Kennedy
The Honorable John Keiry

The Honorable Maxine Waters

The Honorable Stophen F. Lynch

09-2121_000026
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Re Kavin please forward me the contact information for bamey's stafi Thanks Page 1 ¢

Moore, Mikagl

From:  Philiips, John (Smail-Business jf e smat-bus senate.gov]
Sent:  Manday, September 08, 2008 6:50 PM

To: R oneunited.com; Moore, Mikasl
Subject: Traasury mesting tomorrow.

Kevin, | am happy 1o join you at the masting. My dirsct line af work u- My cell phone number is

sacurity # um my date of birth | Pleass Iat me know If you need any
additional information. Do you know what room the meeting d? Thanks. Jop

Sent from my BlackBerry Wireleas Handheld

From: Kevin Cohes

To: Phillips, John (Srall-Business);| mall.hiuse.gov

Sunt: Mon Sep 08 w:qs:zezoos'-

Subject: Re: Kevin, please forward me the contact information for barney's staff, Thanks. Jcp

Thank you for your help on this critical issue. Wae would appreciate your participation at the mesting at 11am at
tremsury. Could you plesss forward your number so Congresswoman's Waters office can take care of any sscurily

isauas. ! will land in dc at 830,

~Oxiginal Message——

From: Phitlips, John (Smali-Business) s mer-bus.cenate gov>

To: Kevin Cohes

Sent: 8un Sep 07 13:40:35 2008

Subject: Kevin, please forward me the contact information for barney’s staff. Thanks. Jop

Sent from my BlackBerry Wireless Handheld

This mensage contains information that may be confidential and proprietary to OneUnited
Bank. Unleas you are the intended recipient (or authorized to receive this message for the
intended recipient), you may not use, copy, disseminate or disclose to anyone the message or
any information containad in the message. If you have recsived the message in error, please
advise the sender by raply e-maif and delete the message and all files transmitted with it from

your system immediately. Thank you very much.

09-2121_000028 15
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Moore, Mikae!
From: Moore, Mikael
Sent: Thursday, September 11, 2008 12:45 PM
To: Jaflers, Erika

Subject: FW: NBA Lettor lo the Treasury
Attachmsnts: NBA Traasury Letter (081008).pdf

Mikael Moore

Chief Of Staff

Congresswoman Maxine Waters (CA-35)
0: 202-

c.

£ 202-225-7854

Fromt Phillip Perty [malito: nelinited.com)
Senk: Wednesday, , 2008 8:46 PM
To: Moore, Mikael

Ce3 Bob Cooper
Subject: NBA Letter to the Treasury

Dear Mikae!,

Atiached please find the Netionat Bankers Ascociation's letier to the U.S. Dapt. of the Tremsury. Pieass don't
hesitale to contact me If you have any questions or §1 can be of further assistance. Thank you.

Phillip R. Perry
Department Administrator
Legal and Business Development
OneUnited Bank

100 Franklin Street, Suite 600
Boston, MA 02110

p: 617.457
I: 617.542.1

onewunited.com
www.onennited com

This message contains information thet may be canfidential and proprietary to OneUnited Bank. Unless
you are the invended recipient (or authorized to receive this message for the intended recipient), you may
not use, copy, disseminate or disclose to anyone the message or any information contsined in the
message. If you have received the message in eror, please advise the sender by reply e-meil and delete
the message end all files transmitted with it from your system immediately. Thank you very much.

23
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R,
D) : CONFIDENTIAL

September 10, 2008

Unlb; States Department cf}?:) Treasury

1500 Pennsylvanis Avenus,

Washington, D.C, 20220

Re:  Natienal Bankers Association — Minority Bask Capital Rextoration Program

Dear Mr. Ryan:

As a follow-up fo our meeting yeatarday, wo sincerely appreciated (he opportunity to
discuas mmwumwmmmmmwymw
of Faonle Mas and Freddls Mac

the of the recent consarvatorship

(ooﬂm. tho "GSBs") on minority deposiiory institutions (*MDIs"). We omphasizod
thet Trensury should provide appropeiate protootion on an urgent basis to avert possible
fullure of ono if not several of our institutions, & situation that would.undovbtedly
roverborale through the entire minority banking sector, onuming irroparable hemm fo the
inner-clty communities we secve. Unlike with & typioal “majority” bank, 1o benk will
lwhbmwwmmmumohnrhnhﬂ

As & reault of the disonssions at the meeting and uently, wo have refined our
proposal conslstent with our lmmedinte nood lo protect ty banks from fallure or
siguifioant adverss impaot dus to the dealine in the GSR preferred stock, Accondingly,
wo would proposs the fallowing Minority Beak Capltal Restommtion Program:

Au a part of (e vesclution to the takeover of the GSEs, Treasnry wonld redocm the
GSE preferred stock held by ax MD] In an amouut equal te the Josser oft (1) the
ansount the MDI paid for the preferred stooks or (2) the amount necesary to réturn
the MDI baock to “wail-capiiaiised” status (na doefined in the relevant Prempt
Corrective Action rules),

Again, we aro not soaking a windfall from this resolution. We noto that this proposal
very wall may resujt in an MDJ losing moncy on its OSB proforred, which is consistent
with Tressury’s statad gbal to protect taxpayers. We also rolterate onr podition that there
i no fess romson (o protoot minosity banks thet invested in GSBs than the reasons for tho
resolution you are developing for the GSBs themsolves. Both serve oritical sociai
and econmio roles in the economic and soojal framework of thelr communities.

To be clear, owever, whilo the retum of this capital is vary importent to the continued
health of minority banks, given their sizs it {s not signiffcant to the government in

1S P St NW., Washingien, B, C. 20008
09-2121_000031 02 SO Fex o) S38.5405
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ebsoluto dollar terms, let alone relative to the antioipated expenditure with respect to the
G8Bs, Such a result will prosorve the critical sarvice provided by minority banks, and be
oonalstent with the broador and more significant relief provided to the GSEs and the more
genera! Cangressional and othor commitments to presorve minority banks in FIRREA
and elsowhore.

It is also warth mentioning that thme is of the essanos and we continue to bo concerned
that the refief we arc scoking, or any appropriato derivative thereof, may not bo granted in
time to avert an Imponding orisise. Therofore, wo respectfully request and thank you In
advanco for acting on ot request ox an urgeat basls, To put it bluntly, we are sesking
Troasury actlon on this proposal this weak.

It you have any questions, pieass faa! fres to contact me at (617) 4S7-Hlll. In any ovont,
Khwymmwlumedllwhhywoummbuofmwnrmﬂh
discuss progress, Ploase osll me to disouss the appropriste member of your saff o
engage in those discussions,

Wo heroby requost confidential treatment of thix Intter to the fullest extent pormitted by

your 3

Sincerely,

Robert Patrick Cooper

Chalrman-Blsct

00:  The Honomable Henry M. Palson, Jr,
The Honotable Michael B, Capusno
The Dodd
The Honorable Barnoey Frank
The Honorable Bdward Keanody
The Honotable John Kerry
The Honorable Maxine Waters
The Honorable Stephen F, Lynch

09-2121_000032
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Moore, Mikael
From: Moore, Mikael
Sont: Thursday, Septamber 17, 2008 12:45 PM
To: Jeflors, Erka

Subject: FW: NBA Letier (o the Yreasuty
Attachments: NBA Treasury Letier (091008).pdf

Mitkael Moore

Chief Of Staff

Congresswoman Maxine Waters (CA-35)
o: 202-. ’

¢

[ 225-7854

Deat Mikael,
Atiached please find the National Bsnkers Association's eftar to tha U.S. Dept. of the Treasury. Please don't
hestiate to contact me Ifyou have any questions or ¥ | can be of fusther assistance. Thank you.

Phillip R. Perry
Department Administrator
Legal and Business Development
OneUnited Bank

100 Franklin Street, Suite 600
Boston, MA 02110

p: 617.457

f: 617.542,1797

bb:
oncuntied.com

www.ometntited. com

This message contains information that may be confidential and proprietary to OneUnited Bank. Unless
you are the intended recipient (or authorized to receive this message for the intended recipient), you may
not use, copy, disseminate or disclose to anyone the message or any information contained in the
message. If you have received the message in etror, please advise the sender by reply e-mail and delete
the message and al! files transmitted with it from your system immediately. Thank you very much.

23
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Moore, Mikae!
From:  Bob Cooper {JROneUnited.com)

Sent:  Friday, September 18, 2008 12:38 PM

To: Moore, Mikae!

Ce: Metlon, Noells; Kevin Cohee

Subject: FW. MDI Preferred Stock Redemplion Language

Hi Mikacl:

Here are our thoughts on an altemative back-up strategy in case Treasury does not grant the specific
relief that we arc requesting within the next couple of days. We would appreciate your thoughts,
comments, etc. on both the strategy and the particular language. We have had an initial conversation
with Mike Capuano's office and they are supportive of this approach, ‘though they stressed that the
particular language around the affected group would be key. It is a legislative solution and with thet we
realize that it may be fraught with the challenges and uncertainty that comes with trying to pass
legislation. Could you kindly share with Erika. We will follow up with her.

It would be & provision in the Continuing Resolution, a temporary appropriations bill, that will be passed
by Congress this coming weok and signed by the president next woekend or early the following weck.
Alternatively, we could think about attaching it to the Jegisiation creating a now RTC-like entity, but as
we do know for sure that the CR will definitely be prssed, it may be safer to put it in the CR as we are
under extreme time pressure (filing of September 30th Call Report).

The brand new Federal Housing Finance Agency (the new GSE regulator) has never been addressed in
an appropriations bill before. its predocessor agency would have been addressed in the HUD
appropriations bill but the new FHFA is an independent financial institution regulator which, like other
such indopendent regulators, coordinates with the Treasury Department. So I have drafied this language
as a provision in the appropriations bill (actually in this case, as a title of a continuing resolution that.

- would fund Treasury and other fiscal agencies.) It is possible, however, that the House and Senate
appropriations opmmittees have not yet decided in which subcommitee (and, therefore, in which titie of
this continuing resolution) FHFA belongs. We don't really care for our purposes in this continuing
resolution since, wherever they might put it in such an omnibus bill, it will be the law governing FHFA.

I've drafied this to provide only redemption at the purchase price since it's possible this provision would
g0 in at the last minute without the committee having any time to (or wanting to?) vet it with Treasury.

Appreciate your assistance.

IN THE FINANCIAL SERVICES AND GENERAL GOVERNMENT TITLE OF A BILL
MAKING CONTINUING APPROPRIATIONS FOR FISCAL YEAR 2009, INSERT AT THE
APPROPRIATE PLACE THE FOLLOWING PROVISION:

Provided further, That, notwithstanding any other provision of law, the Director of the Federal Housing
Finance Agency, acting as conservator, shall, or shall cause the regulated entitics in conscrvatorship to,
immediately redeem at the purchesc price paid the preferred stock of such regulated entities in
consorvatorship which is held by a {U.S. Departnent of Treasury certified Community Development

Financial Institution.]

4/3/2000 09-2121_000036 30
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Roburt Patrick Cobpet

Sentor Viar President / Senior Coursal
Oneunted Bank

100 Franklin Strest, Suke 500
Boston, HA 02120

p-617.4s7
< - I

f - 617.507.8925
e -mommmm

This message contains information that may be confidential and proprietary to OneUnited
Bank. Unlass you are the intended recipient {(or authorized fo receive this message for the
intended recipient), you may not use, capy, disssminate or disclose to anyone the message or
any information contained in the message. If you have received the message in ervor, pisase
advise the sender by reply e-mall and delete the message and all files tranamitied with it from

your systam immediately. Thank you very much.

09-2121_000037 3
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Fw Bailout Lagislation Page 1

Moore, Mikael

From: Kevin Cohes [JJIG OneUnitad.com|
Sent; Monday, Sapiember 22, 2000 8:01 AM

To: Moore, Mikael
Subject: Fw: Ballout Legisiation
Attachments: five percant langusage.doc

Couid you pleass print this for our moeting.

o .
From: 0].00m>

T NET I @ VERIZON.NET>
cC ee; Terl Willlams

-Sent Mon Sep 22 08:04:45 2008
Subject: Re: Bailout Legisiation

P <<five percant language.doc>> § to previous email.
Attached and pasted befow Is a draft re Robart Primus's request. I've reformatted it slightly so that & could be
banking committse bilf langujge as opposed to approps language, but Counsel will vet it in any evernt

1 will gavel my schoo! board committes mesting to a ciose this moming in time to get o the doctor in Annapolls by
8:30 AM. & soul be about 90 minuies there, uniess sha finds somsthing unusual, and then 40 minutes to the office
(Mindy will be at tha office by 7:45) | can cancel anything after that except the reception and dinner | am hosting
for San Fran Mayor Newsom that starts at 8 PM

LJF

Lsander J. Foley, 1l
Foley Maldonado & O'Toole
513 Capitol Court NE, Sulte 100

Washington, D.C. 20002
202.
FAX

Provided that, notwithslanding any other provision of law, the Director of the Federal Housing Finance Agency,
scting as conservator, shafl, or shali cause tha regulated entitiss in conservatorship to, immediately recdsem at the
purchase price paid the preferred stock of such reguiated entities in conservatorship whioh is held by any
Depertment of Treasury ocsrtified communily development financial institulions which, as September 5, 2007, had
more than five percont of its total assets Invested in the praferred stock of the regulated entities in

conssrvatorship .

Looking for simpls solutions to your real-ife financial ohalienges? Check oul WalletPop for the latest news and
Information, tips and calcuiators <hitp./or. afwola.convpromocik/1 00000075x1200382257 120054008607,

SHr= PR WW) Hpop. comy 7N

3B
09-2121_000039
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Fw: Treasury Request Appendix Final.xls Pags 1 of

Moore, Mikael

From: Bob Cooper I OneUnited.com)
Sent: Tuesday, Septsmber 23, 2008 10:56 AM
To: Moore, Mikae!

Subject: Fw: Treasury Request Appsndix Final.xis
Attachmaents: Treasury Request Appendix Final.xis

«~=Original Mossage-——
W.MW_@MMW@W»

cC:
Sent: Tue Sep 23 10:45:69 2008

Subject: Treasury Request Appendix Final.xis

<<Treasury Request Appendix Final.xis>> -

This message contains information that may be confidenttal and proprietary to OneUnited
Bank. Unless you are the intanded reciplent (or authorized to receive this message for the
intended reciplent), you may not use, copy, disseminate or disciose to anyone the message or
any information contained in the message. if you have recelved the message in eTor, please
advise the ssnder by reply e-mall and delete the message and ali files transmitted with it from
your systern immediately. Thank you very much.

09-2121_000041 a
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g"'- w u” G lnvestment
In G8i PM?nMd 8took
Serios ook vaiue Par vaiue Par Shares

Fannie Mae .

N $ 478043030 $ 500000000 $ 60.00 100,000

Q $ 483308848 $ 5,000,000.00 § 25.00 200,000

8 $ 65,170,246.32 § 6,000,00000 $ 2600 200,000

s $ 10,271,226.07 $ 10,000,000.00 § 25.00 400,000
Frocdia Ma '

T $ 5024,13081 $ 6,260,00000 $ 50.00 126,000

r4 $ 6,228,121.60 § 6,000,00000 § 26.00 200,000

4 $ 5,198,676.58 ., $ 5,000,000.00 $ 25.00 200,000

z $ 35,106,708.24 § B5,000,00000 § 26.00 200,000

z $ 6245,807.53 $ 6,000,000.00 $ 26,00 200,000

$ 51,766403.58 51,260,000.00
Call Report Data
June 30, 2008 Seplomber 30,
Reported on call Minimism capiisl needed to be

Tior 1 capital $ 39,928,00000 RCR 11 s 34,000,000:00
JAveragoe assets® $735,370,00000 RC-R27 s 700,000,000.00
Tior 1 leverage ratio 6.43% RCRY 5.00%
ICapita category WELL WELL
* OneUnited Bank has besn red assets to raduos needed 1o remain wall ¢ Hized
Tler 1 Capitat as of June 30, 2008 $ 39,028,000.00
Tler 1 Capital at Preferred GSE Values Since
Conservatorship $ (6,993,403.58)
(This smoun doss not inchude the $4.7millon of current valkue of GSE slock (0 be retum to Tressury)
Request from Treasury In exchange for
$81,250,000 in GBE Preferred Stock (par value) $ 41,993,403.68
(Tiia Bmount 18 besed on £ $38,000,000 required 1 be well capitaized and the nepalive $6,003,403.58 Tier { Capltal)

OneUnited Bank Remaining Loss from GSE
Preferred Stock $ (8,763,000.00)4
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Moore, Mikaet

From:  Bob Cooper ([EE@OneUnited.com]
Sent:  Thursday, September 25, 2008 9:24 AM
To: Moore, Mikne]

Subject: Any update?

This message contains information that may be confidential and proprietary to Onelnited
Bank, Unless you are the intanded recipient (or authorized to receive this message for the
intended reciplent), you may not use, copy, disseminate or disclose to anyone the message or
any information contained in the message. If you have received the message in error, please
advise the sender by reply e-mail and delete the message and afl flles transmitted with it from
your system immediately. Thank you very much,

09-2121_000044 7

4/3/2008
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October 29, 2008

The Honorabls Nesl Keshkarl
Assistant Sacretary for Fnancial Stabliity
Office of Financial Stablitty

US. Dapartment of Treasury

1500 Panneyivania Avanue NW
Washington DC 20005

Dear Asslitant Socretary Kashiart:

On buhall of the membarship of the Nationd Bankers Association (NBA), we like to commend the US.
Department of Treasury (UST) for its efforts to ensure m-mblllt.yofm U.S. and global financial markets. We
befleva the recently launched Capital Purchase Program of the TARP is an important step toward stablizing
financial markets in our country. In this context, the NBA respectfully urges the UST to croata a special inithdve
modsled on the Capiml Purchase Program targeted to banks, thrifts and thelr holding companie: thet are
considerad Minorkty Depository Institutions (MDIis) under section 308 of the

RREA) or as designated as MDis by the Federsl Deposit Insurance
Corporation (FDIC).

Founded in 1927 the NBA is a non-profit trade axsociation that advocates on behall of tts NﬂunAmnﬂun Aﬂm
American, Hispanlc American, Native American and Woman-Owned fi A lons, crestes

training apportunities, and develops programs and services for mamber banks. Thn umllﬂonl olla ] locnod
in Washington, DC, Our member banks have a primary mission of pr and
principally serving distressed and undersatved communities. The NBA's mmbor banka deliver cradi and eachnical
assinance to borrowars in a responsible manner to fostar growth and seability.

09-2121_000046

As you are awarefor over fiva decadesthe U.S. Treasury hat played a signficant role in investing in minarity
depasitory institutions. The LS. Tressury Department's Minority Bank Depository Program (MBOF) began in
1969 in rasponse to Executive Order {1458, which extablished & nationl program supporting minority business
enterprise. ik was expanded under Executive Ordars {1625 and 12138, The Competitive Equality Banking Act of
1987 and FIRREA include provisions supporting the intant of the MBDP that specifically sought to improve the
staading wnnd establish the pressrvation of minority banks. Both programs are recognition of the unique chellengss
of minarity banks, a promise and an understanding of how to rectify them, and an effort to support the critical rols
MDfs play in stablliring underservad and distressed communities by providing opportunities for constituents of
thote communitias to have access to financisl services.

At a continuation of thess sfforts, th provlllom of the NBA CW Purdnu Pmmm sllows for MDIs. who are
mostly privately held w in the Bn Stabilization Act of 2008 and
astist with the intent o!prwlm cradit oppommlun t0 the astion's residents. The member banks of the NBA
believe that by providing access to caphal through the TARP program on terms conducive to the neads of the
tanks, the UST will enable capital to be used to provide Rnanci to residencs of Main Street and
support strengthening and opening up of the credit markets,

55

Some of the terms of a program will need to be different than are currently offered undar the TARP Cigiial
Purchase Program. To maximize our efforts as a key partner of the Fedaral Government in rebuilding low income
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communities, devastated by the subprime miled and mic d n, wo will need capltal that is
affordable and patient and & provition to assist with accounabiiity reporting. Attached is an owtine of the

propased NBA Capka! Purchase Program,

We Iook forward to working with UST to help strengthen our nation's financial system. if you have any questions,
pleass feol free to contact the NBA: President, Michael Grant at (202) S63{iJl; Chairman Floyd Weekes at (615)
32

Sincerely,

Foyd Weekes
Chairman, Nationaf Bankers Association

Michee! A, Grant, J.D.
President, Nationa) Bankers association

09-2121_000047
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s

S, this lstar 0 you i6 my foremal roghiking ws o
of One Unitéd Bark.

Vand the mombars of the Board for the oppotmily you

Rt ami tbic challsnge of sssisting in the oversight end
KDhix osured the viebilfty of une of the most impartant

tonal Affcan Amedean Comnmnity.
Ia of you TRt the wvrific knowleligs, axporicnce and harfl-work you bring
to Khh Urited A0 LR to continuing our relstionship as 4 custonisrand a
friond.
Very fruly youss,

09-2121_000049
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CONFIDENTIAL

Subject to the Nondisclosure Provisions of H. Res. 895 of the 110th Congress as Amended

OFFICE OF CONGRESSIONAL ETHICS
UNITED STATES HOUSE OF REPRESENTATIVES

Memorandum of Interview

It Re: Representative A
Review #: 09-2121
Date: July 8, 2009
Location: 2344 Rayburm HOB
Time: 3:15- 3:45pin (approximately)
Participants: Omar Ashmawy
Leo Wise

Summary: Representative A is a Member of the United States House of Representatives and the
Chairman of the House Financial Services Conumitice. He was interviewed pursuant to Review
09-2121. We requested an interview with Representative A and he consented to an interview.
Representative A made the following statements in response 1o our questioning:

1. Representative A was given an 18 U.S.C. § 1001 warning, and signed a written
acknowledgement.

2. Representative A stated that the first interaction he could recall with Representative
Waters regarding OneUnited was two to three years ago. Representative Waters told him
that “Sydney [Representative Waters” husband] wants to talk about something [regarding
OneUnited] I can’t discuss.” Representative A recalled that this interaction had
something to do with a transaction that never happened. He understood that
Representative Waters could not discuss the matter because of a conflict of interest
arising out of the fact her husband was on the board of directors of OneUnited.

3. Rcgarding his interactions with Representative Waters in September 2008,
Representative A recalled that Representative Waters told him that there was a problem
with OneUnited, but that she didn't know what to do about it because “Sydney’s been on
the board.” This was relevant to Representative A because OneUnited was a minority
owned bank and Representative Waters and another Member of Congress on the
committee had been handling minority banking issues for the committee.

REP. AMOI - Page 1 of 3 Office of Congressional Ethics

09-2121_000053



97

106

CONFIDENTIAL
Suiajecl 1o the Nondisclosure Provisions of H. Res. 895 of the 110th Cohgress as Amended

4, Representative A recalled that the problem Representative Waters referenced was the fact
that OneUnited has purchased more preferred shares of Fannie Mae and Freddie Mac
than any other bank. The problem OneUnited had was an exaggerated version of the
problem every other bank had. OneUnited had overbought preferred shares in Fannie
Mae and Freddie Mac and was therefore at a greater risk of collapse than any other bank
holding preferred shares of Fannie Mae and Freddie Mac.

5. Congress decided to create a legislative fix for banks who invested in preferred Fannie
Mae and Freddie Mac stocks. Banks would be able to accelerate the write off for those
stocks — allowing them to write off the entire value of the stock in a single year.
However, it tumed out that OneUnited has so much preferred stock that the legislative fix
was not enough for them to survive. As a result, the House passed legislation, authored
by the Ways and Means Comnittee, that allowed a bank, that would otherwise be
ineligible, to qualify for TARP funds if the sole reason for their capital impainnent was
their investment in Fannie Mae and Freddie Mac preferred stock.

6. Representative Waters told Representative A that she was in & predicament because
Sydney had been involved in the bank, but OneUnited people were coming to her for
help. She knew she should say no, but it bothered her. 1t was clear to Representative A
that this was a conflict of interest problem.

7. Representative A’s advice to Congresswoman Waters was to “stay out if it” -- OneUnited
was a Boston bank and he had a commitiment to minority banks. He would address the
problem. Representative A then asked his staff to take over the OneUnited issue from
Representative Waters.

8. Represcntative A had at least two conversations with Representative Waters in which he
told her to not get involved in the OncUnited matter. The conversations likely occurred
in September 2008, but he could not recall any specific dates.

9. Representative Waters seemed relieved that Representative A was going to do something
about OneUnited because she didn’t need to feel guilty. She was grateful that the
problem would be addressed.

10, Representative A did not know how big a presence OneUnited had in the National
Bankers Association (NBA). I{owever, he has interacted with the NBA often and
OneUnited was never & major presence. When he thought of the NBA, he thought of
southern banks and not OneUnited.

REP. A MOI - Page 2 of 3 Office of Congressional Ethics

09-2121_000054
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CONFIDENTIAL

Subject to the Nondisclosure Provisions of H. Res. 895 of the 110th Congress as Amended

1 prepared this Memorandum of Interview on July 14, 2009 after interviewing Representative
A on July 8,2009. I certify that this memorandum contains all pertinent matter discussed
with Representative A on July 8, 2009.

Omar S. Ashmawy
Investigative Counsel

REP. A MOI - Page 3 of 3 Office of Congressional Ethics

09-2121_000055



APPENDIX B



100

Report of the Outside Counse] to the Committee on Ethics

In the Matter of Representative Maxine Waters

William R. (“Billy”) Martin, Outside Counsel
Kerry Brainard Verdi

Martin & Gitner PLLC
2121 K Street, NW Suite 850
Washington, DC 20037
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EXECUTIVE SUMMARY

After a two-step, year-long review, the Outside Counsel recommends to the
Waters Committee that it determine that no violations of Representative Waters' due
process rights were committed by the Committee on Ethics (the “Committee”) during its
handling of this matter. Outside Counsel further recommends to the Committee that
there is insufficient evidence in the record to determine that Representative Waters
knowingly violated House Rules or other standards of conduct by a clear and convincing
standard. As such, Outside Counsel recommends to the Waters Committee that it
consider closing the matter against Representative Waters and determine that no
further inquiry is warranted.

During the 111th Congress, an investigative subcommittee (“ISC”) was empaneled
to investigate this Matter. At the completion of its investigation, the ISC adopted a
Statement of Alleged Violations alleging three counts of misconduct. Prior to the
scheduled adjudicatory subcommittee (“ASC”) hearing on this matter, staff received an
additional piece of evidence and recommended that the Committee recommit the matter
to the ISC for further investigation of that additional evidence. The matter was
recommitted and no further action was taken on the matter during the 111th Congress.

Both in the 111th and 112th Congresses, Representative Waters raised several
claims alleging that the Committee had violated her due process rights. The Committee
itself had also identified various concerns to be addressed that had not initially been
raised by Representative Waters. In the 112t Congress, the Committee sought to retain
an outside counsel to assist it in resolving these issues and the matter as a whole.
Outside Counsel was retained by the Committee to first review the due process
allegations. If Outside Counsel recommended that Representative Waters’ due process
rights were not violated, and the Waters Committee agreed, then Outside Counsel was
tasked with conducting a de novo review of this matter.

Following a review of the record and interviews of relevant witnesses, Qutside
Counsel made the following recommendations to the Committee Members serving in
the matter of Representative Waters (the “Waters Committee”):

* For purposes of Outside Counsel’s legal analysis, the Waters Committee
should assume that Representative Waters is entitled to constitutional due
process. There is ultimately room for debate over whether Members of the
House have constitutional due process rights in House disciplinary
proceedings, but there are good reasons to conclude that they do.

» Congress has broad discretion under the Constitution to determine what
specific process is required. Outside Counsel believes the existing
Committee and House rules governing the Waters matter are
constitutionally adequate.

¢ Representative Waters’ specific “due process” arguments, as well as the
other arguments identified by the Committee, generally do not raise any
constitutional violations.
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¢ EHven assuming Representative Waters’ factual allegations to be true, and
that certain Committee rules were violated, such violations did not affect
Representative Waters’ rights and will not prejudice her in further
proceedings. Any violation that may have occurred can be remedied by
the new Committee which has been selected and, if appropriate, an
investigatory and adjudicatory process.

Because Outside Counsel ultimately recommended a finding that Representative
Waters’ due process rights were not violated, a finding that was adopted by the Waters
Committee, Outside Counsel proceeded with a de novo review of this matter. The
substantive allegations in this case involved Representative Waters’ alleged assistance to
OneUnited bank following the conservatorship of Fannie Mae and Freddie Mac.
Representative Waters' husband was a former member of OneUnited’s Board of
Directors and a current stockholder in the bank. During the relevant time period,
Representative Waters placed a call to the former Treasury Secretary and requested a
meeting on behalf of the NBA and minority banks, as she believed from conversations
with OneUnited executives that minority banks would be affected by the
conservatorship. Outside Counsel recommends that there was nothing improper
regarding Representative Waters’ call to the former Secretary of the Treasury.

At that meeting, OneUnited specifically requested $50 million from Treasury as a
buy back for its shares of the preferred stock. It is Outside Counsel’s recommendation
that the Committee conclude that at some point in September 2008, following the
Treasury meeting, Representative Waters approached the Chair of the Financial
Services Committee to inform him that she was concerned about providing any specific
assistance to OneUnited because of her husband’s involvement with the bank, although
the exact timing of that conversation is not clear from the record. The record also
supports a finding that Representative Waters relayed this conversation to her Chief of
Staff in an effort to ensure that he did not assist OneUnited with its specific request,
although the timing of that conversation is not clear from the record. Determining the
timing of these conversations ultimately requires a credibility determination which is
best left to the Members of the Waters Committee.

On September 20, 2008, Treasury circulated the first draft of the Emergency
Economic Stabilization Act (“EESA”). The evidence suggests that by this time, both
Representative Waters and her Chief of Staff were aware that, in addition to OneUnited,
the conservatorship was only a problem or concern to one other minority bank. It
appears that both the prior staff and ISC believed that Representative Waters and her
Chief of Staff nonetheless assisted in the provisions of EESA intended to assist small and
minority banks, knowing that the provision would assist OneUnited and only one other
bank. Upon further review of the record, Outside Counsel recommends that the Waters
Committee determine that significant contradictory evidence is in the record. Namely,
while few minority banks were affected, this was a broad issue to community banks as
well, and those community banks also approached Representative Waters and the
Financial Services Committee for assistance.
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Because this was a broad issue being addressed by Treasury, other Members of
the House of Representatives, and the Financial Services Committee, Qutside Counsel
recommends a finding that both Representative Waters and her staff could assist in the
legislative process as it affected a broad class. Nonetheless, Outside Counsel has
determined that Representative Waters’ Chief of Staff (“COS”) sent two emails solely on
behalf of OneUnited, and not for the greater class of banks. However, because
Representative Waters took the affirmative steps to inform her Chief of Staff of her
conflict with OneUnited, we do not recommend that any violation for failure to
supervise her staff occurred in this case. Finally, while there is evidence in the record to
support that Representative Waters’ COS knew or should have known of Representative
Waters’ conflict at the time he sent these emails, Outside Counsel recommends that the
evidence does not meet the clear and convincing standard required to recommend that a
knowing violation of the House rules or other standards of conduct was committed by
Representative Waters’ COS,
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QVERVIEW

This Report addresses the findings and recommendations of the Outside Counsel
with regard to the allegations made against Representative Waters.

Part I briefly summarizes the Outside Counsel’s findings and recommendations
in this matter with respect to both its due process review and its de novo review of the
substantive facts underlying this matter.

Part IT (summarized in Subpart A) contains a summary of the review with which
Outside Counsel was tasked to perform in this matter. Subpart B contains a discussion
of the factual background affecting the due process analysis, while subpart C addresses
Representative Waters’ arguments arising from the Committee’s actions.

Part III provides Outside Counsel’s due process analysis in this matter. Subpart
A addresses the Constitutional Framework including (in subpart 1) whether the Fifth
Amendment’s due process clause applies to House disciplinary proceedings and {in
subpart 2) the private interests at stake., Subpart B addresses the specific requirements
of due process in Congressional disciplinary proceedings including (in subpart 1) the
process due, (in subpart 2) the Constitutional Due Process contained in the House and
Committee rules including (in subpart a) the House Rules, (in subpart b) the Rules of
the Committee), and (in subpart ¢) House precedent. Subpart C analyzes
Representative Waters’ arguments including (in subpart 1) a discussion of the
Constitutional claims including (in subpart a) claims of entitlement to procedures
beyond applicable Committee rules and (in subpart b) claims of undue delay; (in
subpart 2) claims that the Committee violated its own rules, (in subpart 3) argumerits
based on criminal law, (in subpart 4) assumed violations including (in subpart a)
confidential documents were leaked to persons outside the Committee, (in subpart b)
allegations that improper ex parfe communications occurred; and (in subpart ¢) the
ASC authorized subpoenas on incomplete representations; and (in subpart 35)
allegations of inappropriate and/or racially insensitive comments.

Part IV contains Outside Counsel’s conclusions and recommendations regarding
its due process analysis.

Part V contains a review of Outside Counsel’s factual findings with respect to the
substantive allegations in this matter including (in subpart A) a summary of the factual
findings; (in subpart B) a discussion of Representative Waters; (in subpart C) a
discussion of OneUnited Bank including (in subpart 1) its Senior Management, (in
subpart 2) its Board of Directors, and (in subpart 3) a discussion of Representative
Waters’ husband’s service on the OneUnited Board; (in subpart D) a discussion of the
National Bankers Association (“NBA”) including, (in subpart 1) the NBA staff, (in
subpart 2) the NBA board, (in subpart 3) OneUnited officer’s service with NBA, (in
subpart 4) Representative Waters' relationship with NBA; (in subpart E) a discussion of
Fannie Mae, Freddie Mac and OneUnited, including, (in subpart 1) OneUnited’s
investments in Fannie Mae and Freddie Mac, (in subpart 2) the government
conservatorship of the Government Sponsored Entities (“GSEs”), and (in subpart 3) the
effect of the conservatorship on OneUnited and other minority and community banks;
(in subpart F) a discussion of OneUnited’s reaction to the Conservatorship including, (in
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subpart 1) initial outreach efforts, (in subpart 2) discussions with Representative Waters
and other Members, (in subpart 3) preparations for meeting at Treasury (in subpart 4),
the meeting at Treasury; and (in subpart 5) conversation with the Former Treasury
Secretary following the meeting; (in subpart G) a discussion of Representative Waters’
decision that she should not assist OneUnited in its efforts to directly obtain money; (in
subpart H) a discussion of the continued communications with OneUnited and
Representative Waters” Office, including (in subpart 1) OneUnited’s communications
with Representative Waters’ COS and the Financial Services Committee, (in subpart 2)
the EESA legislative process begins, and (in subpart 3) the legislative solution; (in
subpart 1) a discussion of the recapitalization of OneUnited including (in subpart 1) the
private investment, (in subpart 2) the tax relief, and (in subpart g) the TARP funds.

Part VI contains a review of the legal analysis regarding the substantive
allegations in this matter including (in subpart A) a summary of the legal analysis; (in
subpart B) a discussion of the relevant rules and standards of conduct, including (in
subpart 1) use of a Member's office for personal benefit, (in subpart 2) contacts with
administrative agencies of the federal government, (in subpart 3) responsibility for
oversight and administration of congressional staff, and (in subpart 4) a discussion of
the clear and convincing standard; (in subpart C) a discussion of the specific
recommendations in this matter including (in subpart 1) a recommendation that
Representative Waters did not violate any rules or other standards of conduct by
arranging the meeting with Treasury, (in subpart 2) a recommendation that
Representative Waters recognized that she should not take any official action to assist
OneUnited to directly receive money, and (in subpart 3) a recommendation that
Representative Waters’ Chief of Staff communicated solely on behalf of OpeUnited in
two circumstances. Part VII contains Outside Counsel’s conclusions and
recommendations regarding its de novo review of this matter.
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L INTRODUCTION

Qutside Counsel submits this Report for the Committee on Ethics’ (the
“Committee”) consideration in the Matter of Representative Maxine Waters.

In July 2009, OCE submiited a report to the Committee, concluding that
Representative Waters may have violated House conflict-of-interest rules when she
called then-Treasury Secretary Paulson o set-up a meeting with OneUnited Bank. In
light of the fact that Representative Waters' husband was a former board member and
current stockholder in that bank, the OCE recommended that the Committee further
investigate the allegations. An Investigative Subcommittee (“ISC”) was empaneled, and
on June 15, 2010, the ISC adopted a Statement of Alleged Violations (“SAV”) alleging
three counts of misconduct based on Representative Waters' staff’s continued assistance
to OneUnited Bank after Representative Waters herself determined she should no
longer work to assist that bank: violations of clauses 1 and 3 of the House Code of
Official Conduct (House Rule XXIII), and clause 5 of the Code of Ethics for Government
Service. During preparations for the Adjudicatory Subcommittee hearing (“ASC”)
scheduled for November 21, 2010, Committee staff received an email for the first time,
which they believed warranted recommittal of the matter to the ISC for further
investigation. The matter was recommitted by a 9-1 vote of the Committee on
November 18, 2010. The following day, the Chief Counsel and Staff Director (“Chief
Counsel”) terminated two staff members at the direction of the Chair.' The 111t
Congress expired without any further action being taken on this Matter.

In 2011, the Committee agreed, pursuant to Committee Rule 6(g), to seek an
Outside Counsel to review the matter and consider various concerns that had been
raised both by Representative Waters and the Committee itself. Shortly before the
Committee retained Outside Counsel, three internal personnel memos regarding the
terminated employees were leaked to the press. Following their release, Representative
Waters raised several additional due process allegations, arising largely from
information contained in the leaked memoranda. The Committee retained attorney
Billy Martin to act as Outside Counsel in this matter and directed him to perform a two-
step review in this matter. The first step was to analyze and investigate several due
process arguments raised both by Representative Waters and the Committee. Following
the completion of the due process review, if either no violations of due process were
found or no violations that deprived Representative Waters of her due process rights
were identified, and the Committee agreed, then the Qutside Counsel was to complete a
de novo review of the facts and documentary evidence in this Matter. The Outside
Counsel began its due process review of this matter in July 2011, pursuant to Committee
Rule 18(a). Outside Counsel reviewed documents and interviewed numerous witnesses
throughout its due process review. Prior to reporting any findings to the Committee,

3 Qutside Counsel notes that Kenneth P. Jorgensen and Andrew B. Brantingham from the law firm of
Dorsey & Whitney LLC assisted with the due process analysis portion of this Report. Outside Counsel
further notes that titles and positions of Committee Members and staff discussed in the text and
citations of this report generally refer to the persons holding those titles and positions in the 111th
Congress, and particularly in the summer and fall of 2010.
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Outside Counsel made recommendations regarding a Motion to Disqualify several
Members of the Committee, which had been filed by Representative Waters. Upon
receiving advice from the Ouiside Counsel, six Members of the Committee chose to
voluntarily recuse themselves from this Matter. The Committee was then recoustituted
and six new Members were placed on the Committee solely for the purpose of
consideration of the Matter of Representative Waters (the “Waters Committee”). The
Waters Committee considered the analysis of Outside Counsel, which concluded and
recommended that no violations of due process occurred in the handling of this matter
during the 111t Congress, and the Waters Committee voted unanimously to accept the
due process recommendations of the Outside Counsel.

Outside Counsel then began its de novo review of the substantive allegations in
this case. As part of this review it examined all prior ISC transcripts and interviews,
documents produced, and also re-interviewed several key witnesses. Based on the
evidence and testimony in this matter, Outside Counsel recommends that the Waters
Committee find the following: 1) that Representative Waters did not violate any rules or
other standards of conduct by arranging the meeting with Treasury; 2) Representative
Waters recognized that she should not take any official action to assist OneUnited to
directly receive money; and 3) Representative Waters’ Chief of Staff sent two emails
solely on behalf of OneUnited, but the evidence in the record does not support by a clear
and convincing margin that his actions were knowingly taken following his
conversation with Representative Waters regarding her determination not to take any
official action on behalf of OneUnited. The Outside Counsel’s findings and conclusions
for both its due process analysis and de novo review are set forth in this Report.

1L DUE PROCESS FACTUAL FINDINGS

In conducting the due process review, Outside Counsel examined the legal issues
surrounding the due process allegations in this matter, specifically (1) the applicable
constitutional principles and (2) the relevant House and Comumittee Rules, According to
those principles, Outside Counsel then analyzed 12 specific “due process” arguments
raised by Representative Waters and the Committee.

The threshold question of whether a Member of the House has constitutional due
process rights in House disciplinary proceedings has no clearly established legal answer;
there are arguments on both sides of the issue. However, there are compelling reasons
to conclude that the Fifth Amendment does apply to congressional disciplinary
proceedings, and the Waters Committee assumed for purposes of this analysis that
Representative Waters is entitled to constitutional due process.

Even assuming the Fifth Amendment applies to House disciplinary proceedings,
under the Constitution’s explicit grant of power to the House to discipline Members,
Congress undoubtedly has broad discretion to determine what specific process is
required. In light of that broad discretion, and in comparison to basic due process
principles articulated by the courts in other contexts, Outside Counsel concluded that
the existing Committee and House rules governing matters before the Committee,
including the Waters matter, are constitutionally adequate.

11
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While the issues will be reviewed in greater detail in this Report, the Outside
Counsel recommended, and the Waters Committee ultimately concluded, that
Representative Waters’ specific “due process” arguments, as well as the other arguments
identified by the Committee, do not articulate any constitutional violation. The only
Comimittee Rule that may have been violated relates to the leak of confidential
Committee information, however, even that violation would not amount to a violation of
Representative Waters’ due process rights.? Many of Representative Waters” arguments
require a factual analysis. While this Report discusses the facts and provides
recommendations on the basis of the factual inquiry that has been conducted, to ensure
that Representative Waters receives the benefit of the doubt, for purposes of analysis
only, this Report assumes arguendo that her factual allegations are true. Even under
that assumption, however, to the extent Committee rules have been violated, the
appropriate remedy would be a new adjudicatory process, and not a dismissal of the
allegations or any other procedure denying the Committee jurisdiction to continue its
review of this Matter.

A. Summary of Outside Counsel’s Review

On July 19, 2011, the Committee entered into a contract with attorney Billy
Martin to serve as Outside Counsel to the Committee in its investigation of
Representative Waters. In connection with that contract, the Committee identified
allegations raised by Representative Waters, and further recognized additional
allegations identified by the Committee, which were to be specifically reviewed and
addressed by Outside Counsel. Those allegations included the following:

1. The ISC responded to Representative Waters’ motions for a bill of
particulars and to dismiss the SAV “with alacrity”;

2. The ISC denied Representative Waters’ request for oral argument on
motions for a bill of particulars and to dismiss;

3. The Committee announced the formation of the ASC without
simultaneously announcing an initial hearing date for the ASC;

4. Committee counsel collected documents and interviewed witnesses after
the ISC transmitted the SAV to the full Committee;

5. The ASC proposed to conduct a de novo review of the facts and law at
issue;

6. Committee counsel submitted pre-hearing disclosures that allegedly
exceeded the amount of evidence Committee counsel could reasonably
intend to use in the allotted time for an ASC hearing;

2 Confidential information was, in fact, leaked. I it was leaked by a Member or staff, it constitutes a
violation of Committee Rules. If it was otherwise unlawfully obtained by a non-Member or non-staff,
it constitutes a violation of law.
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7. The Committee recommitted the matter to an ISC after the ASC had been
formed;

8. Confidential documents regarding the investigation were allegedly leaked
to persons outside the Committee;

9. The Committee has not acted on Representative Waters’ matter nor
communicated with her since the recommittal to an ISC;

10, Communications occurred that allegedly violated bifurcation or ex parte
principles; and

11, The ASC authorized subpoenas on incomplete representations.

At a meeting held on March 28, 2012, the Waters Committee authorized Outside
Counsel to also address issues of whether inappropriate, insensitive or racially biased
comments may have infected the investigation of Representative Waters.

Consistent with the investigative authority, as part of its due process review
Outside Counsel reviewed over 150,000 pages of documents received from the
Committee, the designees to the Chairman and Ranking Member, as well as documents
received from the Members in response to a request for production of documents by
Outside Counsel. In addition, Outside Counsel interviewed all Members of the
Committee from the 111™ Congress. Relevant members of the staff who were either
personally involved in the investigation or may have had knowledge regarding the
relevant issues were also interviewed.

B. Background

In 2009 the OCE began investigating allegations that Representative Waters had
improperly arranged a meeting between Treasury officials and representatives of the
National Banker’s Association (“NBA”) concerning TARP funding for distressed banks.
The meeting allegedly centered on a single entity—OneUnited Bank. Representative
Waters’ husband had been a member of the board of directors of OneUnited and
Representative Waters and her husband owned stock in that bank. In July 2009, OCE
submitted a report to the Committee concluding that Representative Waters may have
violated House conflict-of-interest rules and recommended that the Committee further
investigate the allegations.®

Following an investigation by Committee staff pursuant to authority granted by
Committee Rule 18(a), the Committee established an Investigative Sub-Committee
(“ISC”). The staff assigned to the ISC was then-Director of Investigations and Deputy
Chief Counsel (“Director of Investigations™) along with two staff attorneys. That team
was supervised by the former Chief Counsel.

3 See OCE Report.
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At an ISC Meeting on May 20, 2010, the ISC was presented with three options.
The first was to adopt a Statement of Alleged Violations (“SAV”) and recommend a
sanction. The second option was to adopt an SAV and recommend no further action.
The third was to adopt a report and recommend the report serve as a public
admonishment on the issue of failure to supervise her staff.* The ISC was prepared to
adopt the report when the Chief Counsel informed the ISC that it was an improper
action because Representative Waters was a named Respondent and could not be
admonished without the process afforded by the Committee rules® Following this
advice, the ISC agreed to schedule a vote for the SAV with the intention of attempting to
negotiate a settlement with Representative Waters during that time period®
Unfortunately, the attempted settlement negotiations were unsuccessful.

Ultimately, on June 15, 2010, the ISC adopted an SAV alleging three counts of
misconduct: vicolations of clauses 1 and 3 of the House Code of Official Conduct (House
Rule XXIII), and clause 5 of the Code of Ethies for Government Service.” On June 30,
2010, Representative Waters filed a Motion for Bill of Particulars.® The following day,
on July 1, 2010, the ISC issued an Order denying the Motion for Bill of Particulars.’
Subsequently, on July 12, 2010, Representative Waters filed a Motion to Dismiss the
SAV.® ‘This motion was denied by the ISC on July 15, 2010, and contains a footnote
addressing Representative Waters request for oral argument.”

On July 28, 2010, the SAV was transmitted to the full Commitiee. The
Committee established an ASC shortly thereafter to conduct a hearing on the SAV. One
additional staff attorney was added to the team. That attorney had not worked on the
Waters ISC. The review by Outside Counsel revealed that the Chief Counsel took a
lesser role in the Waters ASC because at that same time he was acting as the lead
counsel on another matter pending before the Committee. Thus, the former Director of
Investigations became the lead attorney assigned to the Waters ASC.

Throughout the month of August 2010, the staff interviewed numerous
witnesses, and sought voluntary production of documents from various sources. During
this time period, pursuant to Committee rules, the staff attempted to schedule a
settlement conference with Representative Waters. While corresponding with her Chief

4 May 20, 2010, ISC Tr. at 34.

5 See id. at 47.

6 Seeid, at 52.

7 See Letter dated June 15, 2010, attached hereto as Ex, 1.

8 See Motion for Bill of Particulars (June 30, 2010), attached hereto as Ex, 2.
9 See Order dated July 1, 2010, attached hereto as Ex. 3.

™ See Motion to Dismiss (July 12, 2010), attached hereto as Ex. 4.

" See Order dated July 15, 2010, attached hereto as Ex. 5.
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of Staff, staff noticed that the Chief of Staff used a personal Yahoo! account for official
business in addition to his government email. While staff had previously been in
possession of emails from that Yahoo! account, staff members testified that they had not
connected that account to the Chief of Staff until the correspondence regarding
scheduling of a settlement conference. Staff subsequently approached the designees for
the Chair and Ranking Member regarding the need for a subpoena for this Yahoo!
account.

Also during the August recess, on August 13, 2010, Representative Waters held a
press conference addressing the pending investigation. During this press conference,
she disclosed confidential information, including excerpts of approximately 24
documents and approximately 4 interview transcripts that were subject to a Non-
Disclosure Agreement {“NDA”), which Representative Waters had signed.” In addition,
Representative Waters’ website contained a link to the presentation that contained the
same information. In response to this press conference, staff drafted a Contempt Order
for the Committee to send to Representative Waters for breaching her NDA. Rather
than issue an Order, the former Cominittee Chair, who stated that her interpretation of
the rules gave her authority to decide the issue of how to respond to Representative
Waters’ violation of the NDA, sent Representative Waters a letter on August 31, 2010,
advising her to adhere to the NDA.® The two senior members of the Waters ASC staff
strongly disagreed with the decision of the Chair and referred to her letter as “weak”.*
At this point, based on nwmerous interviews and documents reviewed, it is clear that
members of the staff, particularly the two senior staff members on the Waters ASC
team, began disagreeing with certain decisions made by the former Chair and began
communicating with Republican Committee Members regarding their frustrations.
Further, those two staff members also began to suspect that the former Chief Counsel
was working with the Chair to undermine or postpone the Waters case, a claim refuted
by both the former Chair and former Chief Counsel during interviews with QOutside
Counsel. No evidence was uncovered during Outside Counsel’s review that supports
that claim.

On August 25, 2010, counsel for Representative Waters submitted a letter
objecting to the ongoing investigation by the ASC. Specifically, counsel stated that
“Isjuch inguiry violates both this Committee’s rules and comparable federal criminal
procedures and raises significant questions about the sufficiency of the evidence that the
Investigative Subcommittee relied upon when it issued the charges contained in its
SAV.” Both the Chair and Ranking Member jointly responded to this letter on August
31, 2010, highlighting the fact that Committee Rule 23 contemplates that both the
Committee counsel and the Respondent will prepare its case for the adjudicatory

12 Every Member of the Committee and all staff were also required to sign NDAs.
3 See Letter dated Aug. 31, 2010, attached hereto as Ex. 6.
** See Email dated Sept. 16, 2010.

*® See Letter dated Aug. 25, 2010, attached hereto as Ex. 7.
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hearing, and also reminding counsel that criminal law precedent is not binding on the
Committee."

At this same time, the Chair raised concerns about the possibility that the Yahoo!
account could not be subpoenaed because it was discovered during settlement
negotiations and might violate Committee rules.” The Chair also raised scheduling
issues with the staff and indicated that she wanted to begin the hearing in September,
upon Congress’ return from the August recess. Initially, the staff responded that it
would be impossible for them to be prepared by September 14, 2010, as the Committee
needed to address the draft Order to Show Cause regarding Representative Waters’
press conference and still needed subpoena authorization."® The Staff later changed its
position and stated that they could be ready, but the Chair did not credit this position as
they still had not issued witness subpoenas and were seeking additional document
subpoenas.” The two senior staff members on the Waters ASC team believed that they
surprised the Chair by announcing that they were ready and that the Chair simply
continued to “stall” because she did not want the hearing to go forward, which was a
view shared by several Members of the Committee and other staff as well* In addition,
the Director of Investigations also alleged that the Chief Counsel threatened her
regarding the start date stating that the Chair and Representative Waters were Members
of the same delegation and that the Director of Investigations needed to take that into
account with regard to the handling of this case.”'

Tension began mounting between the two senior staff members on the Waters
ASC team, the Chief Counsel, and the Chair, This tension came to a head at an ASC
meeting on September 16, 2010. At that meeting, staff, among other things, was
requesting several witness subpoenas. There is some dispute regarding what happened
next. The Chair stated that she was very unhappy with the level of preparation for that
meeting by the staff, particularly the two senior members of the team, who she believed
failed to flag important issues for the Committee and did not prepare to the level she

'® See Letter dated Aug. 31, 2010, attached hereto as Ex, 8.

7 See Fmail dated Sept. 21, 2010. Committee Rule 26(1) states that “statements or information derived
solely from a Respondent or Respondent’s counsel during any settlement discussions between the
Committee or a subcommittee thereof and the Respondent shall not be included in any report of the
subcommittee or the Comumittee or otherwise publicly disclosed without the consent of the
Respondent.” Rule 26(1).

"® See Email dated August 16, 2010; Email dated August 17, 2010; see also Chair Dep, at 29,

*® See Chair Dep. at 29.

® See Staffer #1 Dep. at 63; Director of Investigation (“DOI”) Dep. at 78; Member #t Dep. at 34.

' See DOI Dep. at 97. 'This allegation is contradicted by the testimony of the Chief Counse! who testified
before Outside Counsel that “I don’t recall raising a political issue with the Chairwoman, big P politics

certainly, and by big P politics, what I would mean is politic specific o either the Democratic or
Republican party, one way or the other.” (Chief Counsel Dep. at 61.)




116

expected.” According to the former Chair, she became frustrated by the staff and, when
votes were called on the floor of the House, she adjourned the meeting.”® This account
was corroborated by the designee to the Chair.* To the contrary, the two senior staff
members of the Waters ASC both stated that Chair Lofgren berated them and stormed
out of the Committee room, even though there were at least 15 minutes before the
Members had to leave for votes.® This account is consistent with the testimony of
several other Members of the Committee as well® The other Members of the
Committee did not recall this incident with the same level of detail.

After the adjournment of the meeting there was a verbal altercation among the
two senior members of the Waters ASC and the Chief Counsel while several Members
were still present in the room. The two senior members of the Waters ASC team argued
that the Chief Counsel undermined them and did not support them with the Chair.”
During this verbal altercation, the Ranking Member, who believed that the Chief
Counsel was preoccupied with the other matter he was working on® and was impeding
the work of the Waters staff, told the Chief Counsel to “stay out” of further involvement
with the Waters matter.”? The Ranking Member also stated that he later found the Chair
on the House Floor and told her that she needed to set a different tone with the
Committee.”

The following day an email was sent to the entire ASC by one of the attorneys on
the Waters team providing information on the areas that were not covered at the
meeting. This email was edited by the entire Waters team, but according to the Director
of Investigations, it was her practice to direct a particular member of the team to send
various communications to the Committee. Despite the fact that this was sent from a

2 See Email dated Sept. 23, 2010; Chair Dep. at 40-42.

2 See Chair Dep. at 40-42.

2 See Chair Designee Dep. at 29-30.

* See Staffer #1 Dep. at 62-65; DOI Dep. at 140-141.

% See Member #2 Dep. at 24; Member #3 Dep. at 24; Ranking Member (“RM”} Dep. at 58-60; Member
#1 Dep. at 30. The Members who recalled this incident with detail include the former Chair, Ranking
Member, and other Members of the Republican party. With the exception of the Chair, no democratic

Members of the Committee recalled this incident in any great detail.

' See Staffer #1 Dep. at 63-65; Member #2 Dep. at 24; RM Dep. at 75-76; DOI Dep. at 144-147; Member
#1 Dep. at 32,

8 At this time, the Committee had an unprecedented two ASC's sitting at the same time. The Chief
Counsel was the lead attorney for the other ASC, while the Director of Investigations was the lead attorney
for the Waters ASC.

2 See RM Dep. at 75.

® See id. at 59.
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more junior member of the team, one Member of the Committee responded only to the
two most senior members of the Waters ASC staff stating “nicely done.”

The Chair continued to raise concerns regarding staff preparation, scheduling
issues, as well as the subpoena issue, in a September 22, 2010, email that the Chair sent
to both the Ranking Member and the Chief Counsel.”? The Chief Counsel forwarded this
email to the Director of Investigations so that she could be prepared for the upcoming
ASC meeting. The Director of Investigations ultimately forwarded the email to the
Ranking Member’s designee.

By late September 2010, a hearing date for the Waters matter had still not been
set. The Chair stated that she had been trying to set a hearing date before the general
election, but that the ASC staff had not been ready.® The two senior members of the
Waters ASC team both testified that they had been ready but they believed that the
Chair did not want to set a hearing date until after the election.® OQutside Counsel’s
review did not uncover any evidence to support their belief. Republican Committee
Members also stated that they were frustrated that the Chair would not set a hearing
date and, ultimately, on September 28, 2010, the Ranking Member issued a press
release (signed by all Republican Representatives on the Committee) urging the Chair to
set a hearing date.®

Two days later, the ASC held a brief meeting to authorize the document
subpoenas sought by staff. During the course of Qutside Counsel’s review, Members of
the ASC that recalled this issue advised that they received sufficient information from
the staff who assisted them during consideration of the subpoena issue, and were
prepared to, and did take, official action and vote in support of the issuance of the
subpoena.® Although the Chair noted that she was generally unhappy with the staff, she
stated that she would not have voted for the subpoenas if she did not feel she had
sufficient information to do so, and further noted that the approval of subpoenas was a
ministerial act.”

' See Email dated Sept. 17, 2010.
2 See Email dated Sept. 23, 2010.
33 See Chair Dep. at 29.

34 See Statfer #1 Dep. at 63; DOI Dep. at 161; Staffer #2 Dep. at 126; but see Chief Counsel Dep. at 60
(testifying that the Chair never asked, implied or suggested that the hearings be delayed).

35 See Email dated Sept, 28, 2010.

36 See Member #4 Dep, at 22-23; Member #5 Dep. at 33-34; Member #3 Dep. at 35-37; RM Dep. at 72-73;
Member #2 Dep. at 33-34.

37 See Chair Dep. at 43.
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On October 7, 2010, the Chair, believing the rules permitted the Chair to
unilaterally decide the issue of the ASC hearing date,® responded to the September 28,
2010, press release and issued a statement setting the hearing dates for both the Matter
of Representative Waters and another matter pending before the Committee at that
time.* The Chair set the Waters hearing for November 21, 2010. One of the senior
attorneys on the Waters ASC selectively forwarded the statement of the Chair, which
was public, from her personal Gmail account to three of the Republican Representatives
on the Committee, as well as to the Republican designee working on the separate ASC
pending before the Committee.”

On October 12, 2010, the Chair sent a letter to Representative Waters in which
she informed Representative Waters that her adjudicatory hearing would convene on
Monday, November 29, 2010.” The letter also indicated that each side would be given 6
hours to present their respective cases, exclusive of opening and closing statements,®
The Chair testified that while she had tried to collaborate on setting a schedule, after she
was “blasted” in the press release issued by the Republicans for not setting a hearing,
she went back to the rules which state that the “Chair shall” set the hearing date, and
unilaterally set the hearing date and ground rules.”

Both of the senior members of the Waters ASC team were unhappy about the
time constraints set for the hearing, as the Waters team had estimated that the hearing
would take 20 business days.” Therefore, on October 13, 2010, the most junior staff
attorney on the Waters ASC team sent an email to the Members of the ASC expressing
the staff’s need for more time. Staff members testified that, as with previous emails sent
by staff, the drafting of the email was a collaborative effort by all of the staff assigned to
the Waters matter.® The junior staff attorney testified that she had not been the
primary drafter of the email, but had been directed to send this email by the Director of
Investigations, and that she did not want to send it because she did not agree with it.*
This same email was leaked to the Washington Post and cited in an article dated

% While the Rules do seemingly permit the Chair to act unilaterally, it has been the consistent practice of
this Committee for the Chair and Ranking Member to act jointly.

* See Email dated Oct, 7, 2010.

40 Id,

41 See Letter to Representative Waters (Oct. 12, 2010), attached hereto as Ex. 9.
42 Id.

43 See Chair Dep. at 31-32; but see¢ supra n.34.

44 See Email dated August 19, 2010,

45 See Email dated Oct. 13, 2010,

46 See Staffer #2 Dep. at 136-137.
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December 16, 2010.7 The staff attorney who was directed to send the email was so
distraught by the leak of this email that she authored a memorandum memorializing her
concerns over this e-mail, which stated that she was concerned about sending the email
for 3 reasons: 1) she didn’t agree with every statement in the email, and had voiced
these concerns with both of the senior members of the Waters ASC team; 2) because she
believed the email to be controversial, she believed it was the Director of Investigations’
responsibility to send it; and 3) she did not want the perception that she had drafted and
sent the email to Committee Members on her own initiative.® During interviews with
the Outside Counsel, both Republican and Democratic Members of the Committee
agreed that 6 hours per side was not enough time.* Ultimately, on October 15, 2010, the
Waters ASC team filed formal objections to the Chair’s procedures, which the Chair
denied on October 20, 2010.% The Chair modified the scheduling order on October 22,
2010, and allowed the staff until October 25, 2010, to provide Representative Waters
with copies of the evidence, their intended witness list, and a summary of the witnesses’
expected testimony.”

Comumittee staff produced documents to Representative Waters as directed on
October 25, 2010, and two days later Representative Waters filed objections arguing
that staff produced all documents in its possession, many of which were unrelated to the
charges in the SAV.® On October 28, 2010, the Chair overruled all objections, with the
exception of two discrete witness sumimaries that were ordered to be revised.® Staff on
the Waters ASC team provided the revised witness summaries as ordered on October 29,
2010. In that same production, they produced an email to counsel for Representative
Waters that they had recently received for the first time during a witness interview
conducted in preparation for the upcoming hearing (the “newly discovered email”).

On November 3, 2010, one of the senior staff attorneys on the Waters ASC team
sent an email to the entire Comimittee attaching this newly discovered email* This

47 See Ethics Probe of Rep. Waters Derailed by Infighting, Sources Say (Washington Post, Dec, 16, 2010),
attached hereto as Ex. 10.

48 See Memorandum dated December 17, 2010.

49 See RM Dep. at 62; Member #5 Dep. at 29-30; Member #1 Dep. at 27.

50 See Committee Counsel’s Objections to the Chair’s Proposed Adjudicatory Hearing Procedures {Oct. 15,
2010), attached hereto as Ex. 11; Letter to Director of Investigations from Chair (Oct. 20, 2010),

attached hereto as Ex. 12.

st See Letter to Representative Waters & Director of Investigations from Chair (Oct. 22, 2010), attached
hereto as Ex. 13.

52 See Respondent’s Objections to Committee Counsel’s Rule 23(5(1) Production (Oct. 27, 2010), attached
hereto as Ex. 14,

53 See Letter to Representative Waters’ Counsel from Chair (Oct. 28, 2010), attached hereto as Ex. 15.

54 See Email dated Nov. 3, 2010.
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communication outlined many reasons why the newly discovered email was important
to the case and argued that the matter should be recommitted to the ISC.* The Waters
ASC team did not consult with the Chief Counsel prior to sending this email. In notes
taken by one of the junior members of the Waters ASC team, it appears that another
member of the Waters ASC team raised concerns that sending this email could possibly
violate the Committee’s “bifurcation rule”® However, the Director of Investigations
testified that they were not concerned with the bifurcation issue, but rather were
concerned that the Chair would try to exclude this email from the hearing.”” The other
senior member of the Waters ASC team stated that she did not even know what the
bifurcation rule was at that time.*

On November 15, 2010, the Waters ASC team sent a formal motion to the ASC to
recommit the matter to the ISC (the “Recommital Motion”) on the ground that newly
discovered evidence suggested Representative Waters may have had more direct
involvement with assisting OneUnited than previously suspected or believed.”

The following day, Representative Waters filed a response to the Recommital
Motion,® Based on the Recommital Motion, the Chair sent a letter indicating that the
scheduled pre-hearing conference was inappropriate.”” The following day, the
Committee held a sanctions hearing in another matter, which was followed immediately
by a Waters ASC meeting. At that meeting, notebooks were provided to the Members
and certain Members observed that the notebooks for the Republican Members
appeared to have been tabbed and highlighted, while no such tabs or notations were
provided for the Democratic Members. Later that night, the Chief Counsel, along with
the designee for the Chair, reviewed the binders and the Chief Counsel stated that he
believed the handwriting in the annotated binders belonged to Ms. Kim.®

During the course of the Qutside Counsel’s review, Qutside Counsel located and
reviewed what Outside Counsel believes are those very notebooks, Outside Counsel

55 See id.

56 See Notes dated Nov. 3, 2010. The Committee’s “bifurcation rule”, Committee Rule 8(a), states that
with the exception of the Chair and Ranking Member, “evidence in the possession of an investigative
subcommittee shall not be disclosed to other Committee members except by a vote of the
subcommittee,” Rule 8(a).

57 See DOI Dep. at 174-175.

58 See Staffer #1 Dep. at 131

59 See Committee Counsel’s Motion to Recommend Recommital of the Matter to the Investigative
Subcommittee (Nov, 16, 2010), attached hereto as Ex, 16.

60 See Respondent's Response to Committee Counsel’s Motion to Recommend Recommital of the Matter
to the Investigative Subcormmittee (Nov. 16, 2010), attached hereto as Ex. 17.

6 See Letter dated Nov. 17, 2010, attached hereto as Ex. 18.

62 See Chair Designee Dep. at 51.
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determined that only one tab and minimal highlighting was placed on the notebooks in
question. In addition, the designee to the Ranking Member testified that she had
highlighted the binders to assist the Republican Members to more easily locate the
documents that were going to be discussed at the meeting.® As this was done by the
designee to the Ranking Member, who was acting within the scope of her services and
authority,” and not by a staff member to assist one party, there is nothing noteworthy
about the highlighted binders. At the November 18, 2010, meeting, the Committee
voted to recommit the Waters matter.®

The following day, November 19, 2010, at the direction of the Chair, the Chief
Counsel fired both of the senior members of the Waters ASC team.” Both individuals
testified that they were shocked and had no notice that this was going to happen. After
they were fired, the Committee’s Administrative Staff Director escorted them out of the
offices. Each contacted the designee to the Ranking Member to advise her that they had
been fired.” The Ranking Member’s designee, in turn, contacted the Ranking Member
who was still in Washington, and had not been informed that either staff member was
being terminated. The Chair testified that a few days prior to the termination, the Chief
Counsel had brought several emails to her attention that indicated, in her opinion, that
there had been inappropriate ex parte communication between the two senior members
of the Waters ASC staff and Republican Members of the Committee, including the
Ranking Member, which is why she did not consult him in her decision.®

Later in the evening of November 19, 2010, upon learning of the terminations,
the Ranking Member immediately returned to the Committee offices and interviewed
the staff members who remained in the offices. He testified before Outside Counsel that
he also tried several times to contact the Chair and consulted with the Parliamentarian
about whether the Chair had the authority to unilaterally fire any staff members.
Ultimately, the Ranking Member contacted the sergeant at arms to lock down the
Committee offices and told all staff to stay out of the offices. He further ordered the
systems administrator to move the computers from the two senior staff attorneys’ offices
into a locked room so that no one would access them, due to the fact that he had reason
to believe the Chief Counsel had accessed their computers following the terminations,
despite the Chief Counsel’s statements that he had not done s0.%

63 See RM Designee Dep. at 38-39.

64 See Committee Rule 6().

65 See Letter dated Nov. 19, 2010, attached hereto as Ex. 19.

66 See Chief Counsel Dep. at 69.

67 See Email dated November 19, 2010; Staffer #1 Dep. at 166-167.
68 See Chair Dep. at 53.

%9 See RM Dep. at 91-99.
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The next day, the Chief Counsel emailed the designee to the Chair and the Chair’s
Chief of Staff, outlining the issues for the employment action stating that the primary
issue was “ex parte, adversarial contacts with Members of the Committee on substantive
matters and the repeated failure, after notice, to follow my instructions,”™ The next
day, November 21, 2010, the evidence indicates that the Chief Counsel forwarded
several emails from both of the terminated senior staff attorneys’ email accounts to the
Chair's designee; it is unclear how or when he obtained these emails.” Outside
Counsel’s review was unable to determine whether the Chief Counsel accessed the
terminated employee’s accounts after the Ranking Member ordered their computers to
be locked, as the Chief Counsel invoked his Fifth Amendment privilege when asked
whether he had accessed the computers after the Ranking Member’s order.” Whether
he accessed the computers after the Ranking Member’s Order or not, it is clear from a
review of the evidence that he had been accessing the email accounts from the two
senior members of the Waters ASC staff for some time.”

Shortly after the two staff members were fired, several internal Committee emails
were leaked and the Washington Post published an article discussing the Waters matter
and alleging that “infighting” derailed the investigation. It specifically discussed the
concern regarding the scheduling of the Waters hearing. More importantly, the article
quoted both internal staff emails and a September 16, 2010, Committee hearing.™

After several tense meetings between the Chair and Ranking Member, the two
staff members who had been unilaterally terminated were instead placed on
administrative leave from the Committee. The Chief Counsel authored two memoranda
and one set of personnel notes, which seemed to provide the basis for the personnel
action taken against the two individuals.” The Chief Counsel testified that these
documents were created after the termination of the two employees.”® These three
documents were leaked to and publicized by Politico.com. During the course of witness

70 Email dated Noveraber 20, 2010,

7t Sge Emails dated Nov. 21, 2010.

72 See Chief Counsel Dep. at 73.

73 See, e.g., Email dated August 2, 2010; Email dated August 3, 2010; Email dated November 16, 2010.
Outside Counsel’s review of the Chief Counsel's emails was limited to those emails that were provided
from other sources as the Chief Counsel’s emails were no longer accessible at the time of Outside

Counsel’s review.

74 See Bthics Probe of Rep. Waters Derailed by Infighting, Sources Say (Dec. 16, 2010), attached hereto as
Ex. 10,

75 See Memo to Chair Lofgren RE: Recent Personnel Action (“the First Personnel Memo”; Memo to Chair
Lofgren RE: Personnel Issues Related to the Matter of Rep. Maxine Waters (“the Second Personnel
Memo”); Additional Personnel Notes (“the Personnel Notes™).

76 See Chief Counsel Dep. at 65-67.
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interviews, the Chief Counsel invoked his Fifth Amendment right not to incriminate
himself when responding to all questions regarding the leaked documents.

For purposes of our analysis only as we review the issue of due process as it
relates to Representative Waters’ claims, and without drawing any final conclusion, the
Waters Committee assumed that a staff member may have violated their agreement to
keep Committee information confidential, as well as House and Committee Rules.

The personnel matters carried over to the 112th Congress, when the former
Ranking Member became the Committee Chair and wanted to re-hire both of the
employees who were placed on administrative leave. The current Ranking Member,
who was not a Member of the Committee in the 111t Congress, objected to the re-hiring
based on what she had learned about the two individuals from both the former Chair
and her then-designee, who also currently serves as the designee to the Ranking
Member in the 112t Congress. Ultimately, an agreement was reached in which the two
individuals were told they would be re-hired, and then they simultaneously tendered
their resignations.

As a result of Outside Counsel's review indicating that an atmosphere of
suspicion and mutual distrust arose between the Republican Members of the Committee
and the Committee Chair in the 111t Congress, Outside Counsel recommended that the
five Republican Members of the 112 Congress, who also served in the 1112 Congress,
recuse themselves from this matter, along with the Ranking Member, due to her
involvement in the personnel action.” All Democratic Members that served on the 111th
Congress were replaced in the 112th Congress.

All six members accepted the recommendation of Outside Counsel and they
voluntarily recused themselves from any consideration of the Waters matter. The
recusals occurred prior to Outside Counsel providing any recommendation on either the
due process portion of the review or any recommendation regarding the underlying
substantive allegations. The Waters Committee that considered the issues in this matter
is comprised solely of Members who had no prior involvement in the Waters Matter
before the Committee during the 111%h Congress.

C. Representative Waters’ Arguments Arising from the
Committee’s Actions

Following the recommital of the Matter, Representative Waters objected to the
ISC’s resumnption of its investigation, arguing that the SAV could be amended only
before transmittal to the Committee and insisting that the only appropriate course
would be to proceed through an adjudicatory hearing limited to the allegations in the
original SAV. On December 22, 2010, the 111th Congress adjourned without the
Committee concluding the Matter,

77During interviews with the Outside Counsel, with the exception of the Chair, the other Democratic
Members of the Committee during the 111 Congress denied knowing of any atmosphere of suspicion
that existed within the Committee.
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In general, Representative Waters did not articulate the legal basis for her
arguments. In particular, it is often unclear whether she alleges a violation of
Committee or House rules, of the Constitution, or of some other source of law. Broadly
speaking, however, Representative Waters’ arguments may be understood as falling into
two categories—claims that the Committee’s actions have violated the U.S. Constitution,
specifically due process requirements; and arguments that the Committee has violated
its own procedural rules (some arguments may fall into both categories).

This Report will first analyze the constitutional facets of Representative Waters’
arguments, then turn to the House and Committee rules. Finally, for purely analytical
purposes, we assume arguendo that Representative Waters’ factual allegations are true,
and then analyze the appropriate remedy for any violations that may have occurred.

III. DUE PROCESS ANALYSIS
A. The Constitutional Framework

Representative Waters assumes, without legal support, that Members in House
ethics proceedings are entitled to certain due process rights under the U.S. Constitution.
That proposition is not necessarily justified. Two threshold questions must be answered
before it is possible to consider any of Representative Waters’ specific claims of due
process violations. First, does the Fifth Amendment’s Due Process Clause apply to
House disciplinary proceedings at all? Second, if the Due Process Clause applies in the
abstract, do such proceedings threaten a protected liberty or property interest so as to
trigger due process rights?

Existing authorities provide no definitive resolution of either question. There are
sufficiently compelling reasons to answer each affirmatively. Therefore, for purposes of
this analysis, the Committee should at least assume that the Fifth Amendment does
apply to its proceedings and that Members are entitled to some constitutional due
process.

1. Whether the Fifth Amendment’s Due Process Clause Applies
to House Disciplinary Proceedings

Federal courts have, with relative consistency, recognized two general
constitutional principles governing internal procedural rules of Congress, including
disciplinary rules. The first is that the Constitution explicitly grants Congress broad
power in this area: Article I, section 5, clause 2 of the Constitution (sometimes called
the Rulemaking Clause) provides that “[Elach House may determine the rules of its
proceedings, punish its members for disorderly behavior, and, with the concurrences of
two thirds, expel a member.” In light of this clear textual authority, as well as
separation-of-powers principles, the courts recognize that Congress has nearly plenary
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power to establish its own procedural rules, and they often conclude that challenges to
those rules are nonjusticiable.”

The second principle is that Congress’s power under the Rulemaking Clause (like
all congressional powers) is subject to certain overriding constitutional constraints.
“Congress may not by its rules ignore constitutional restraints or violate fundamental
rights, and there should be a reasonable relation between the mode or method of
proceeding established by the rule and the result which is sought to be attained.”
Thus, specific constitutional provisions, particularly those protecting “fundamental
rights,” constrain congressional authority under the Rulemaking Clause.®

Many of the fundamental rights enshrined in the Constitution are not precisely
defined, however. Consequently, while Congress must respect these rights, it also
enjoys significant discretion to define their specific content. In other words, while there
are outer bounds to its power under the Rulemaking Clause, where the Constitution
does not mark out those bounds precisely, Congress may do so itself. As the Supreme
Court stated in Ballin:

[Wlithin these [constitutional] limitations all matters of method are open
to the determination of the house, and it is no impeachment of the rule to
say that some other way would be better, more accurate, or even more just.
... The power to make rules . . . is always subject to be exercised by the
house, and, within the limitations suggested, absolute and beyond the
challenge of any other body or tribunal.”

Procedural due process is surely among the fundamental rights Congress is
constitutionally bound to respect.®

7% See, e.g., Metzenbaum v. Federal Energy Regulatory Conum’n, 675 F.2d 1282, 1287 (D.C. Cir. 1982);
see also Nixon v, United States, 506 U.S, 224, 229 (1993) (holding challenge to Senate impeachment
procedures nonjusticiable under art. I, § 3, cl. 6). It is important to distinguish between justiciability—
which concerns the federal courts’ jurisdiction and power to grant relief—and the question whether,
as a matter of law, the Constitution imposes due process constraints on Congress regardless of
whether a court would enter judgment on that basis. See, e.g., Vander Jagt v. O'Neill, 699 ¥.2d 1166,
1172-73 (D.C. Cir. 1983). This Report is concerned with the laiter question, as the Committee’s
primary interest is in the duties imposed upon it by the Constitution itself rather than the likely resuit
of any judicial review.

79 United States v. Ballin, 144 U.S. 1, 5 (1892); see also Vander Jagt, 699 F.2d at 1172-73; ¢f. Powell v.
MeCormack, 395 U.S. 486, 551 (1969) (concluding that “in judging the qualifications of its members
[under art. 1, § 5, cl. 1] Congress is limited to the standing qualifications prescribed in the
Constitution”).

%o Ballin, 144 U.S. at 5.
8t]d at 5.
82 See County of Sacramento v. Lewis, 523 U.S. 833, 846 (1998); see also Hastings v. United States, 802

¥. Supp. 490, 504 (D.D.C. 1992) {concluding that Fifth Amendment applied to impeachment
proceedings against federal judge, and such proceedings “must be conducted in keeping with the basic

26



126

2. The Private Interests at Stake

Even if it is true that the Fifth Amendment applies to House disciplinary
proceedings as a general matter, a second threshold question arises before a Member
can claim any specific due process rights. The Fifth Amendment provides that “No
person shall be . . . deprived of life, liberty, or property, without due process of law.”®
Accordingly, a preliminary issue in all cases is whether government action threatens one
of these protected interests.® It is far from clear whether Members of Congress hold a
constitutionally cognizable interest in their offices (or the benefits associated with their
offices) giving rise to due process rights. There is no clear judicial authority on the
question, the constitutional text is open to conflicting interpretations, and historical
practice does not give a definitive answer.®

In addition, the wide range of potential sanctions complicates consideration of
the interests at stake in House disciplinary proceedings. Members of Congress accused
of ethical violations face possible sanctions up to and including expulsion from the
House.® Some of the available sanctions may implicate a constitutionally cognizable
interest and others may not.

Despite this uncertainty, Committee proceedings likely implicate protectable
interests in several ways. Consequently, Outside Counsel recommends that the Waters
Committee assume for purposes of the present analysis that the proceedings implicate
Representative Waters’ cognizable liberty and/or property interests so as to give rise to
due process rights,

As a preliminary matter, a Member of Congress probably has no cognizable
private interest in the powers of his/her office, and the threat of expulsion from the
House alone does not give rise to due process rights. While the Supreme Court has not
directly addressed the question whether an elected federal official holds a cognizable
property interest in his/her office, it has in several cases reaffirmed that “unlawful
denial by state action of a right to state political office is not a denial of a right of

principles of due process that have been enunciated by the courts and . , . by Congress itself”), vacated
on other grounds, 988 F.2d 1280 (D.C. Cir. 1993); Michael J. Gerhardt, Book Review: The Utility
and Significance of Professor Amar’s Holistic Reasoning, 87 Geo. L.J. 2327, 2342-43 (1999)
(“Members of Congress are still persons and thus entitled to at least some protections of the Fifth
Amendment Due Process Clause.”).

83 U.8. Const. amend. V.

84 See, e.g., Bd. of Regents of State Coll. v. Roth, 408 U.S. 564, 569 (1972) (applying 14th Amendment).

85 See, e.g,, Gerhardt, 87 Geo. LJ, at 2339-40 {considering textual and historical evidence relevant to
question whether President holds a property interest in his office giving rise to 5th Amendment rights

in impeachment proceedings).

86 See Comm. R, 24(e) (listing potential sanctions including expulsion, censure, reprimand, fine, and
“[ajny other sanction determined by the Committee to be appropriate”).
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property or of liberty secured by the due process clause.”” In the first such case, Taylor
v. Beckham,® the Governor of Kentucky alleged that he had been deprived of his office
without due process of law through a fraudulent vole recount. The Court rejected his
due process claim, stating:

The decisions are numerous to the effect that public offices are mere
agencies or trusts, and not property as such. Nor are the salary and
emoluments property, secured by contract, but compensation for services
actually rendered. . . . [Glenerally speaking, the nature of the relation of a
public officer to the public is inconsistent with either a property or a
contract right.s

In addition, more recent Supreme Court decisions have—albeit in different
contexts—reaffirmed the basic principle that the “legislative power . . . is not personal to
the legislator but belongs to the people; the legislator has no personal right to it.”®

While a Member may not hold a property interest in the political powers of
his/her office, she may hold a protectable interest in the salary that goes along with it.”!
‘With respect to their salaries, Members of Congress may be analogized to public
employees who can only be terminated under certain circumstances (in the case of a
Member, only in accordance with House and Committee rules), and who thus hold a
property interest in continued employment.”

87 Snowden v. Hughes, 321 U.S. 1, 7 (1949).
88 178 U.8. 548 (1900).

8y Id. at 577, see also Velez v. Levy, 401 F.3d 75, 86 (2d Cir. 2004) (“The Court’s pronouncements in
Taylor and Snowden have since been echoed in numerous decisions.”). It should be noted that in the
decades since the Snowden decision in 1949, the Court has taken a significantly more expansive view
of what constitutes a cognizable property interest, and consequently “Intervening cases may cast a
shadow over Taylor and Snowden.” Id. at 86. In particular, to the extent Taylor suggests a public
official has no constitutionally cognizable interest in the emoluments of his/her office absent a
contractual right to them, it has probably been abrogated by the Court’s subsequent due process
Jurisprudence, which recognizes property interests in certain contexts even absent contractual rights.

90 Nevada Comm’n on Ethics v, Carrigan, 131 8. Ct. 2343, 2350 (2011).

9 See Powell, 395 U.S. at 498 (rejecting contention of mootness because Congressman Powell retained a
live claim that he had been unconstitutionaily deprived of his congressional salary); Moore v. U.S.
House of Representatives, 733 F.2d 946, 959 (D.C. Cir. 1984) (Scalia, J., concurring in result) (“{NJo
officers of the United States, of whatever Branch, exercise their governmental powers as personal
prerogatives in which they have a judicially cognizable private interest,” but “[tihey have a private
right to the office itself . . . and 1o the emoluments of the office.”) (citing Marbury v. Madison, 5 U.S.
{1 Cranch) 137 (1803) and Powell).

92 Gf. Cleveland Bd. of Ed. v, Loudermill, 470 U.S. 532, 538-39 (1985).
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House disciplinary proceedings may also threaten a Member’s private property
interests in a much simpler and more direct way—any fine imposed would plainly
amount to a deprivation of property and thus trigger due process rights,

In addition to potentially threatening property interests, House ethics
proceedings may implicate Members' liberty interests insofar as they inherently
threaten respondents’ reputations in conjunction with the threat of expulsion or other
concrete sanctions.

A person’s interest in her reputation—and particularly her professional
reputation—is one of the facets of the right to “liberty” contemplated by the Due Process
Clause.® But government defamation standing alone is not a constitutional violation.
In Paul v. Davis,” the Supreme Court held that “injury to reputation by itself [is] not a
‘liberty’ interest protected under the Fourteenth Amendment.”®  The Court explained
in Paul that reputational harm only rises to the level of a constitutional violation if in
connection with it some other concrete “right or status [is] altered or extinguished.”®
Based on this principle, the courts have developed what has come to be known as a
“stigma plus” due process claim.*”

The archetypal example of a stigma-plus case is when a government actor
publicly accuses an employee of wrongdoing in the course of terminating her
employment, without affording an adequate opportunity for the employee to clear her
name. In conjunction with the concrete harm of a lost job, the public stigmatization
amounts to a deprivation of liberty without due process of law.*

‘While the Supreme Court has not applied this theory to the context at issue here,
the Second Circuit has on more than one occasion considered stigma-plus claims by
elected officials,*”

93 See Wisconsin v, Constantineau, 400 U.S. 433, 436 (1971) (stating that due process is implicated
“fwihere a person’s good name, reputation, honor, or integrity is at stake because of what the
government is doing to him”).

91424 U.8. 693 (1976).

9 Siegert v. Gilley, 500 U.8. 226, 233 {1991) (citing Paul).

96 Paul, 424 U.S. at 712,

97 Siegert, 500 U.8. at 234.

98 See Owen v. City of Independence, Mo., 445 U.S. 622, 631 (1980); see also McGhee v. Draper, 639 F.2d
639, 643 (10th Cir. 1981) (stating that reputational damage infringes upon a liberty interest when it is
“entangled with some other ‘tangible interests such as employment™) (quoting Paul, 424 U.S. at 701).

99 See Velez, 401 F.3d at 90 (concluding that plaintiff stated stigma-plus claim based on removal from
elected school board position on allegedly false charges); Monserrate v. New York State Senate, 509

F.3d 148, 158 (2d Cir, 2010) (analyzing state senator’s due-process challenge to expulsion from office
for ethical violations under stigma-plus theory).
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In the context of House ethics proceedings, expulsion could very likely constitute
the requisite “plus,” even if Members do not hold a property interest in their offices or
the associated benefits.100 Other less severe sanctions potentially could constitute the
requisite “plus” as well, depending on the particular burden imposed on the respondent.

Finally, it bears emphasis that Congress’s own views as to the applicability of
constitutional due process principles in congressional disciplinary proceedings are
entitled to significant weight. The judicial precedents discussed above may provide the
most detailed guidance with respect to the relevant legal principles, but the proceedings
at issue are of course internal disciplinary proceedings explicitly committed to
Congress’s discretion by the Constitution. In light of this, it is significant that the Rules
of the House specifically require the Committee to adopt rules protecting the “due
process rights of respondents.”™ While there is of course no explicit indication that this
obligation stems from the Fifth Amendment, the House’s employment of the phrase
“due process” is likely no accident. It suggests an institutional sense that Congress bears
a fundamental obligation to provide procedural protections to those who face accusation
and punishment.

Although there are arguments to the contrary, the foregoing considerations
suggest that the Fifth Amendment applies to congressional disciplinary proceedings and
that Members of Congress enjoy some constitutional due process rights in such
proceedings. At the least, the Committee should assume for purposes of the present
inquiry that this is the case; the contrary position cannot be lightly adopted.

Reaching this conclusion only begins the inquiry, however, for due process is a
fluid concept, subject to variation in different contexts. “Once it is determined that due
process applies, the question remains what process is due.”"®

B. The Specific Requirements of Due Process in Congressional
Disciplinary Proceedings

1. The Process Due

While there is virtually no judicial authority directly addressing what procedural
protections are constitutionally required in congressional disciplinary proceedings,
general due process principles as well as case law on impeachment and analogous
proceedings provide some guidance. These sources strongly suggest that the
Constitution does not impose rigid technical requirements in congressional disciplinary

wo The requisite “plus” need not be an independently cognizable property interest or other constitutional
right. See, e.g., Velez, 401 F 3d at 87, 90 (holding that plaintiff's removal from office constituted
“plus” for purpose of liberty interest claim even though plaintiff had not cognizable property interest
in the office).

it H R R. XI cl. 3(p).

wz Morrissey v. Brewer, 408 U.S. 471, 481 (1972).
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proceedings, and that the Committee and the House have broad discretion to determine
the appropriate procedures subject only to minimal constitutional constraints.

The Constitution’s text establishes no specific procedural requirements, It says
simply that “each House may . . . punish its members for disorderly behavior.”™® There
is accordingly no textual basis for the notion that the Constitution requires certain
specific procedures or, as some of Representative Waters’ arguments seem to suggest,
something akin to a criminal trial.

Indeed, the Supreme Court has declined to impose such procedural requirements
in the analogous area of impeachment proceedings. In Nixon v. United States, an
impeached federal judge challenged the Senate’s use of a fact-finding committee in his
impeachment, arguing that the constitutional mandate to “try all Impeachments,” U.S.
Const. a1;t. I, § 3, cl. 6, required something akin to a traditional judicial trial in the full
Senate.™

The Court held the case nonjusticiable, concluding that the Constitution vested in
the Senate sole authority to determine the required procedure.'”® Justice White,
concurring in the judgment, rejected Nixon's argument on the merits. Quoting Justice
Story’s statement that “the strictness of the forms of proceeding in cases of offences at
common law is ill adapted to impeachments,” he concluded that the Constitution did not
require a full trial in the nature of a judicial proceeding.”® Justice White also gave
special weight to the Rulemaking Clause. “Particularly in light of the Constitution’s
grant to each House of the power to ‘determine the Rules of its Proceedings,” he wrote,
“the existence of legislative and judicial delegation [in historical practice] strongly
suggests that the Impeachment Clause was not designed to prevent employment of a
fact-finding committee.”"’

Here, as in Nixon, there is no reason to conclude that the Constitution imposes
rigid procedural requirements on the Committee. Indeed, because such proceedings are
at the heart of Congress’s explicit power to “punish its members for disorderly
behavior,” the basic requirements of due process should be at their most flexible and
subject to the broad discretion of the House. w8

wiArt, 1, § 5, ¢l 2,
104 506 U.S. at 229,
105 See id. at 237-38.

106 See id. at 249 {quoting 1 J. Story, Commentaries on the Constitution of the United States § 765, at 532
{3d ed. 1858)).

107 d, at 250.

108 Cf. Michael J. Gerhardt, The Federal Impeachment Process: A Constitutional and Historical Analysis
140 (2d ed. 2000) (“Even if the Fifth Amendment due process clause applied to the impeachment
context . . . it is not likely that it would mandate any different procedures from those already
applicable.”).
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In light of that broad disecretion, the basic constitutional requirements of due
process are neither highly technical nor particularly stringent. “[D}ue process is flexible
and calls for such procedural protections as the particular situation demands.”'” In
determining what procedures are required, the House and Committee must consider
“the private interests at stake . . ., the governmental interests involved, and the value of
procedural requirements,”"

The Second Circuit recently had occasion to apply these prineiples in a context
similar to this one, and its decision provides some guidance here. In Monserrate v.
New York State Senate,' the New York State Senate had voted to expel a senator
because of his commission of domestic violence offenses.”” The senator advanced a
stigma-plus claim, contending that the expulsion deprived him of his liberty interest in
his reputation without due process of law."™ He specifically claimed that his due process
rights were violated when (1) he was not given copies of all materials relied on by the
senate committee; (2) he was not allowed to cross-examine all of the witnesses; and (3)
several of the committee’s sessions were held in executive session."™

Recognizing that both the private and governmental interests were significant,
the Second Circuit focused on the procedural requirements, holding they were
constitutionally adequate notwithstanding Monserrate’s specific procedural complaints.
The court began with the observation that the “touchstone of due process . . . is the
requirement that a person in jeopardy of serious loss be given notice of the case against
him and an opportunity to meet it.”"® It noted the various procedural obstacles
Monserrate had faced, but simply concluded that he “nevertheless received a sufficient
opportunity to clear his name—and that is all the Constitution requires.”*

2. The House and Committee Rules Afford Constitutional
Due Process

Ultimately, the Constitution requires that the House and the Committee provide
a respondent in disciplinary proceedings with meaningful notice of the charges and

w09 Morrissey, 408 U.S, at 481,

e Washington v. Harper, 494 U.S. 210, 229 (1990},
1 509 F.3d 148 (2d Cir. 2010).

u2 Id, at 153.

n3 Monserrate, 599 F.ad at 158.

14 Id, at 159.

15 Id. (quoting Spinelli v. New York, 579 F.3d 160, 169 {24 Cir. 2009) (citing Mathews v. Eldridge, 424
U.S. 319, 348-49 (1976)).

16 Id, at 159-60.
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evidence and “a meaningful opportunity to present [her] case.”™" As set forth above, the
House’s power to punish its members—and its concomitant interest in exercising that
power effectively—strongly support the conclusion that the House and the Committee
enjoy broad discretion in establishing the specific procedures necessary to establish
these basic protections.

In fact, both bodies have adopted robust procedural rules that adequately serve to
protect these basic due process interests in disciplinary proceedings.

a. The House Rules

House Rule XI governs procedures of committees. It requires them to adopt
written rules of procedure consistent with the House Rules and the provisions of Rule
X1 “to the extent applicable.”"® Rule XI cl. 1(b)(1) confirms that committees enjoy a
significant degree of investigatory discretion with respect to issues within their
respective jurisdictions, providing that “[ejach committee may conduct at any time such
investigations and studies as it considers necessary or appropriate in the exercise of its
responsibilities under rule X,”*

Rule XI cl. 3 establishes further specific rules and procedures for the Committee
on Ethics. It provides:

The committee may investigate . . . an alleged violation by a Member . . . of
the Code of Official Conduct or of a law, rule, regulation, or other standard
of conduct applicable to the conduct of such Member . ... After notice and
hearing . . . the committee shall report to the House its findings of fact and
recommendations, if any, for the final disposition of any such investigation
and such action as the comumittee may consider appropriate in the
circumstances. ™

This rule thus recognizes the basic constitutional requirement of “notice and hearing,”
The remainder of Rule XI provides more specific requirements establishing the precise
nature of the notice and hearing to be provided.

Most saliently, Rule XI cl. 3(p) establishes specific “due process rights of
respondents,” which the Committee rules are required to adopt. These rules are set
forth in their entirety below:

u7 Mathews, 424 U.S. at 340.
18 LR, Rule XI cl. 2(a)(1)(C).

19 Rule XI ¢l. 1{(b)(1) (Rule X provides that the jurisdiction of the Committee on Ethics is “The Code of
Official Conduet.”),

120 Rule X1 cl. 3(a)(2).
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(1) not less than 10 calendar days before a scheduled vote by an investigative
subcommittee on a statement of alleged violation, the subcommittee shall
provide the respondent with a copy of the statement of alleged violation it intends
to adopt together with all evidence it intends to use to prove those charges which
it intends to adopt, including documentary evidence, witness testimony,
memoranda of witness interviews, and physical evidence, unless the
subcommittee by an affirmative vote of a majority of its members decides to
withhold certain evidence in order to protect a witness; but if such evidence is
withheld, the subcommittee shall inform the respondent that evidence is being
withheld and of the count to which such evidence relates;

(2)  neither the respondent nor the counsel of the respondent shall, directly or
indirectly, contact the subcommittee or any member thereof during the period of
time set forth in paragraph (1) except for the sole purpose of settlement
discussions where counsel for the respondent and the subcommittee are present;

(3) if, at any time after the issuance of a statement of alleged violation, the
committee or any subcommittee thereof determines that it intends to use
evidence not provided to a respondent under paragraph {1) to prove the charges
contained in the statement of alleged violation (or any amendment thereof), such
evidence shall be made immediately available to the respondent, and it may be
used in any further proceeding under the rules of the committee;

(4)  evidence provided pursuant to paragraph (1) or (3) shall be made available
to the respondent and the counsel of the respondent only after each agrees, in
writing, that no document, information, or other materials obtained pursuant to
that paragraph shall be made public until—

(A)  such times as a statement of alleged violation is made public by the
committee if the respondent has waived an adjudicatory hearing; or

(B) the commencement of an adjudicatory hearing if the respondent
has not waived an adjudicatory hearing;

but the failure of respondent and the counsel of the respondent to so agree in
writing, and their consequent failure to receive the evidence, shall not preclude
the issuance of a statement of alleged violation at the end of the period referred to
in paragraph (1);

(5)  arespondent shall receive written notice whenever—

(A)  the chair and ranking minority member determine that information
the committee has received constitutes a complaint;

(B) a complaint or allegation is transmitted to an investigative
subcommiitee;

34



134

(C)  an investigative subcommittee votes to authorize its first subpoena
or to take testimony under oath, which oceurs first; or

(D) an investigative subcommittee votes to expand the scope of its
investigation;

(6)  whenever an investigative subcommittee adopts a statement of alleged
violation and a respondent enters into an agreement with that subcommittee to
settle a complaint on which that statement is based, that agreement, unless the
respondent requests otherwise, shall be in writing and signed by the respondent
and respondent’s counsel, the chair and ranking minority member of the
subcommittee, and the Outside Counsel, if any;

(7)  statements or information derived solely from a respondent or the counsel
of a respondent during any settlement discussions between the committee or a
subcommittee thereof and the respondent shall not be included in any report of
the subcommittee or the committee or otherwise publicly disclosed without the
consent of the respondent; and

(8)  whenever a motion to establish an investigative subcommittee does not
prevail, the committee shall promptly send a letter to the respondent informing
the respondent of such vote.

The House Rules thus guarantee the essential rights of notice and hearing, and
provide certain specific requirements particularly directed to guaranteeing respondents
have adequate notice of the specific charges and evidence against them.

b. The Rules of the Committee on Ethics

The Rules of the Committee on Ethics incorporate and elaborate upon the
procedural protections established by House Rule XI. Part II of the Committee Rules
contains the provisions governing the Committee’s investigative and adjudicatory
capacities.

Committee Rule 19 governs the procedures of investigative subcommittees, and
incorporates several provisions that protect the due process rights of respondents. Rule
19(a)(2) requires that the respondent be notified of the membership of an ISC and have
the right to object to participation of any member. Subsection (b)(3) provides that the
respondent has the right to make a statement to the ISC, orally or in writing, regarding
the allegations against her and any relevant issues. Subsection (b)(2) guarantees the
respondent’s and witnesses’ right to counsel in ISC proceedings.

After the ISC adopts a Statement of Alleged Violation, Rule 22 provides the
respondent with formal mechanisms to challenge its allegations.= Specifically, it

w2t The ISC may amend its Statement of Alleged Violation at any time before it has been transmitted to
the Committee, in which case the respondent has g0 days to submit an answer to the amended SAV.
Committee Rule 20,




135

requires the respondent to submit an answer, allows her to file a motion to dismiss, and
allows her to file a motion for a bill of particulars.*”

If the respondent does not admit to the allegations in the SAV, she has the
opportunity to present her case in an adjudicatory proceeding, governed by Rule 23.
This rule includes several specific provisions protecting the due process rights of
respondents, notably:

The respondent must be notified of the membership of the adjudicatory
subcommittee and may object to the participation of any member.™

Allegations against the respondent must be proven by “clear and
convincing evidence,”® and the burden of proof is on Committee
counsel.*®

The ASC must notify the respondent in writing of her and her counsel’s
right to inspect all documents and tangible evidence to be used at the
hearing. The respondent must be given access to such evidence and must
receive witness lists at least 15 days before any hearing. “Except in
extraordinary circuimstances,” no witness or evidence may be introduced
unless the respondent has had prior access under this rule."”®

Upon request, the respondent must be given access to any other
testimony, statement or document evidence in the committee’s possession
“which is material to the respondent’s defense.”"

The respondent may apply to the committee for issuance of subpoenas to
obtain evidence she is not otherwise able to obtain.'®®

The respondent may cross-examine witnesses.'®

22 Spe Comm, Rule 22(b), {c).

123 Comm. Rule 23(a).

124 Comm. Rule 23(¢).

125 Comm. Rule 23(n).

126 Comm. Rule 23(F)(1).

127 Comm. Rule 23(H)(3).

=8 Comm., Rule 23(h).

9 Comm. Rule 23G)(4).
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In addition, Rule 25 specifically requires disclosure to a respondent (or potential
respondent in the case of a complaint) of any exculpatory information received by the
Committee or any subcommittee.

Finally, Rule 26 establishes “rights of respondents and witnesses” that are
protected in both the investigatory and adjudicatory contexts. With some structural
changes, Rule 26 incorporates the provisions of House Rule XTI cl. 3(p)(1) (“due process
rights of respondents”) verbatim:

s The respondent must receive 10 days’ notice and disclosure of relevant
evidence before an investigatory subcommittee can vote on a Statement of
Alleged Violation."™

e If, after issuance of an SAV, the Committee or any subcommittee
determines that it intends to use evidence not previously disclosed, that
evidence must be immediately disclosed to the respondent.™

e The respondent must receive written notice of receipt of a complaint;
transmittal of a complaint to an ISC; an ISC’s first vote to take testimony
or issue a subpoena; and the Committee’s vote to expand the scope of the
inquiry of an ISC.™

¢  Witnesses must be furnished a copy of the Committee’s Rules of Procedure
and the House Rules applicable to witness rights before their testimony is
taken.™

¢. House Precedent

While the Committee has not previously encountered the specific issues raised by
Representative Waters, prior disciplinary proceedings at least illustrate the application
of the procedural rules. For example, in July 2002, an adjudicatory subcommittee of
the Committee on Standards of Official Conduct (the predecessor to the Committee on
Ethics) held an adjudicatory hearing on the Statement of Alleged Violations against
Representative James Traficant. The Chairman opened the hearing by stating that it
would be governed by the Committee Rules (specifically Rule 24, which governed
adjudicatory hearings under the version of the Rules then in effect) and that Committee
counsel bore the burden to prove the charges by clear and convincing evidence.™ The

130 Comm. Rule 26(c).
13t Comm. Rule 26(e).
2 Comm. Rule 26(g).
133 Comum. Rule 26(1).

134 See In the Matier of Representative James A, Traficant, Jr., H.R. Report No. 107-594, at 221-22
{2002).
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Chairman further specified that the “adjudicatory hearing will be conducted subject to
the rules and the decorum of the House of Representatives.”™ At the close of the
hearing, the Chairman reiterated and explained the standard of proof.”*®

The Committee followed similar procedures in hearings concerning Congressman
Charles Rangel. As in the Traficant hearings, the Chair opened the ASC session by
specifying that the hearing was “authorized by House rule 11, clause 3, and committee
rule 23."" She went on to explain the roles of the respective subcommittees, the burden
of proof and basic procedures, and specified that the hearing would “follow the
procedures established by the rules of the committee.”**

The impeachment trial of Judge Thomas Porteous, although not conducted under
the same rules as those applicable in the Comimittee, provides another illustration of the
types of procedural protections available to respondents in congressional disciplinary
proceedings. Like the Traficant proceedings, the Porteous evidentiary hearing began
with the Chair’s recitation of the governing rules, in this case Rule 11 of the Senate rules
of Procedure and Practice for impeachments.*®

The record in each of these cases reflects clarity on the governing rules and
practice both in the adjudicatory hearings and in extensive pre-hearing written
procedure. In each case the respondent had ample notice of the allegations and
evidence and had ample opportunity to mount a defense.

In addition, these prior proceedings lend some precedential support to the
application of the House and Committee rules in Representative Waters’ case. That is,
given Congress’s broad discretion to determine what procedures appropriately protect
due process interests, its employment of similar rules in prior cases reflects an
established institutional consensus about the types of procedures required."

C.  Analysis of Representative Waters’ Arguments
1. Constitutional Claims

a. Claims of Entitlement to Procedures Beyond
Applicable Committee Rules

@5 Id. at 224.

136 See id. at 903-04.

137 In the Matter of Representative Charles B. Rangel, H.R. Rep. No. 111-661, at 428 (2010).
138 See {d. at 429~30.

189 See On the Articles of Impeachment against Judge Thomas Porteous, Jr., S. Hrg, No. 111-691, vol. 2, at
5-6 (2010},

140 See Yellin v, United States, 374 U.S. 109, 116-17 (1963) (“Weight should be given [the] practice of [a
congressional] Conumittee in construing its rules.”).
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To the extent Representative Waters contends that the Constitution requires
procedural rules different from or in addition to the House and Committee Rules that
governed the proceedings against her, her arguments are not persuasive. As set forth
above, the Constitution does not impose rigid procedural requirements on the
Committee, and the existing House and Committee rules provide robust due process
protections that are more than constitutionally adequate.

While Representative Waters does not neatly categorize her “due process”
arguments, most of the arguments identified for our analysis can be understood as
contentions that certain of the Committee’s procedures were unconstitutional,
regardless of whether they were permitted by Committee rules.  Specifically,
Representative Waters argues that (1) the ISC responded to her motions for a bill of
particulars and to dismiss too quickly; (2) the ISC denied her request for oral argument
on her motions; (3) the Committee announced the formation of the ASC without
simultaneously announcing an initial hearing date for the ASC; (4) Committee counsel
collected evidence after the ISC transmitted the SAV to the full. Committee; (5) the ASC
proposed to conduct a de novo review of the facts and law; (6) Committee counsel
submitted an unreasonable volume of pre-hearing disclosures; (7) the Committee
recommitted the matter to an ISC after the ASC had been formed; and (8) the
Committee has not acted on the matter since recommitment to the ISC.

None of these objections concerns the essential constitutional requirements of
notice and the opportunity to be heard. The Constitution does not require the decision
maker to act on a specific time frame or to employ a specific standard of review. It does
not necessarily require oral argument on all issues.' And it does not require precise
procedures for gathering evidence or apportioning responsibilities between
subcommittees. ™

As explained above, constitutional due process requires only basic protections to
guarantee that a respondent is afforded notice of the charges and evidence and an
opportunity to refute them. Even at the investigatory stage, the House and Committee
rules provide for written notice of significant committee actions and relevant evidence,
and guarantee the respondent’s right to make a statement to the ISC. At the
adjudicatory stage, they require, among other things, pre-hearing disclosure of all
evidence (including all exculpatory information), compulsory process to obtain
additional evidence, and the right to cross-examine witnesses. Representative Waters
has not articulated any specific way in which the existing Committee Rules fail to meet
the basic constitutional requirements, nor has she demonstrated constitutional
entitlement to any procedural protections beyond those afforded by the existing rules.

b. Claims of Undue Delay

w Sge Loudermill, 470 U.S. at 546.

w2 Gf. Nixon, 506 U.S. at 249-51.
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Among Representative Waters’ most fundamental contentions is that the delay in
the Committee’s resolution of the allegations against her has violated her due process
rights.”® This argument can be understood in two ways.

First, Representative Waters may be relying on an (unarticulated) analogy to the
Sixth Amendment’s guarantee of a speedy trial. To the extent she does so, however, her
argument bears very little legal weight. There can be no serious contention that the
Sixth Amendment applies to Committee proceedings; the “Sixth Amendment right of
the accused to a speedy trial has no application beyond the confines of a formal criminal
prosecution.”**

Even for the limited purpose of guidance by analogy, Sixth Amendment
prineiples do not support the notion that the proceedings against Representative Waters
have been impermissibly delayed. First, Sixth Amendment rights only attach upon
formal indictment."® The analogous event in these proceedings would be adoption of
the SAV on June 15, 2010. While a delay of several years is not insignificant, in this case
it is largely attributable to the need for additional investigation and to respond to
Representative Waters’ own motions filed in this Matter and public complaints made by
Representative Waters (as well as Congress’s calendar, which is of course more limited
than a court’s). In addition, Representative Waters has not articulated any specific
prejudice to her defense attributable to the delay, such as loss of evidence and/or
witness testimony. Where prosecutorial delay is based on a legitimate purpose and the
defendant suffers limited prejudice, a delay of a few years does not violate the Sixth
Amendment."® In short, the Sixth Amendment offers no support for Representative
Waters’ arguments, even by analogy.

Second, Representative Waters suggests that delay may raise due process
concerns. As a general proposition, this is correct. The Supreme Court has recognized
(at least in the criminal context) that even outside the scope of the Sixth Amendment,
the “Due Process Clause has a limited role to play in protecting against oppressive
delay.”¥  Nevertheless, there is little reason to conclude that the delay in the
proceedings thus far has violated Representative Waters’ due process rights. The
requirements of the Due Process Clause are not rigorous in this context; prosecutorial
delay only rises to the level of a constitutional violation if it offends “those ‘fundamental
conceptions of justice which lie at the base of our civil and political institutions,” and

143 See Letter from Representative Waters to Chair and Ranking Member {May g, 2011}, attached hereto
as Ex. 20.

14 Doggett v. United States, 505 U.S. 647, 655 (1992).
15 United States v, Lovasco, 431 U.S. 783, 788-89 (1977).

145 Cf. Doggett, 505 U.S. at 656 (stating that 8%2-year delay between indictment and trial would not
violate Sixth Amendment if Government had “pursued [the defendant] with reasonable diligence™).

7 Lovasco, 431 U.S. at 789,
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which define ‘the community’s sense of fair play and decency.””™® Where, as here, the
delay has been occasioned by the need for further investigation and to address the
Respondent’s own motions and public complaints, and the Respondent has articulated
little or no prejudice to her defense, there is no due process violation.™®

Furthermore, the proceedings against Representative Waters are within the time
limit established by the House itself. Addressing the problem of delay in the criminal
context, the Supreme Court has aseribed more significance to statutes of limitations
than to the ill-defined protections of the due process clause, describing statutes of
limitations as the “primary” bulwark against undue delay.”™ The House has a provision
analogous to a statute of limitations for ethical violations. House Rule XI cl. 3(b)(8)
provides: “The [Clommittee may not undertake an investigation of . . . an alleged
violation that occurred before the third previous Congress unless the [Clommittee
determines that the alleged violation is directly related to an alleged violation that
occurred in a more recent Congress.” Thus, pursuant to the Rule, the Committee has
Jjurisdiction over this Matter through the conclusion of the 113% Congress.

This rule both protects respondents and evidences an institutional consensus that
proceedings taking place within three Congresses of the alleged violation are not
unreasonably delayed. Committee precedent bolsters this conclusion. For example, the
Committee investigated allegations of ethical violations by Representative Bud Shuster
for some two-and-a-half years before finally adopting an SAV.™

The time period to resolve the proceedings against Representative Waters may
have taken longer than Representative Waters would like, but it has been caused by the
Committee’s legitimate investigatory needs and the need to respond to Representative
Waters’ own motions and public complaints. It does not amount to a deprivation of due
process.

2. Claims that the Committee Has Violated Its Own Rules

In addition to her apparent constitutional claims, Representative Waters
contends in some instances that the Committee violated its existing procedural rules.
Representative Waters has not consistently articulated her arguments with clear
reference to specific Committee rules. Indeed, some of her contentions—such as the
claim that the Committee could not recommit her matter to an ISC—might be
interpreted as alleging both constitutional and rule-based violations. Any such latent

148 Lovasco, 431 U.S. at 790 (quoting Mooney v. Holohan, 294 U.S. 103, 112 (1935) and Rochin v.
California, 342 U.S. 135, 173 (1974)).

19 Cf. id. at 796 (“[Tlo prosecute a defendant following investigative delay does not deprive him of due
process, even if his defense might have been somewhat prejudiced by the lapse of time.”).

150 See id,

151 See In the Matter of Representative E.G. “Bud” Shuster, H.R. Rep. 106-979, at 3B (2000).
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constitutional concerns are addressed above, and this section will accordingly focus on
the Committee’s own rules.

As a preliminary matter, it must be noted that the Committee’s violation of one of
its own rules would not necessarily constitute deprivation of constitutional due process.
Rules of Congress and committees are of course binding and generally are judicially
cognizable," but their violation does not necessarily amount to a violation of the
Constitution.”™ Under limited circumstances, a legislative body’s violation of its own
procedural rules could rise to the level of a constitutional due process violation if, for
example, “an individual has reasonably relied on [such rules] promulgated for his
guidance or benefit and has suffered substantially because of their violation.”*
Ordinarily, however, unless the rules in question are themselves constitutionally
required or necessary to protect fundamental fairness,™ their violation does not raise a
constitutional issue.™®

Representative Waters’ filings with the Committee advance three discernible
rule-based arguments, analyzed in turn below.

First, Representative Waters contends that the Committee viclated Rules 19(e)
and (f) and 20(a) by continuing to gather information after the ISC transmitted the SAV
to the Committee in June 2010." Specifically, Representative Waters alleges that:

Committee Rules 19 and 20 plainly establish that an investigative
subcommittee must complete its investigation prior to the issuance of
the SAV. Indeed, in writing Rule 20 the drafters clearly contemplated a
situation where an investigative subcommittee acquires additional
information requiring it to amend its SAV before transmission to the
full Committee. What the rules do not authorize, however, is the post-
issuance investigation that the Committee is currently conducting in
this matter."®

152 Sge Yellin, 374 U.S. at 114.

13 See 1d, at 111, 125 (granting relief where House commiitee violated its procedural rules, but declining to
reach constitutional issues).

354 United States v. Caceres, 440 U.S. 741, 752~53 (1979) (citing Raley v. Ohio, 360 U.S. 423, 437-38
(1959))-

85 See, e.g., Bridges v. Wixon, 326 U.S. 135, 152-53 (1945).

156 See Caceres, 440 U.S. at 751-52 (finding IRS officials’ violation of IRS surveillance regulations did not
raise constitutional issues because “the IRS was not required by the Constitution to adopt these
regulations”).

157 See Letter from Counsel Chair and Ranking Member (Aug. 25, 2010), at Ex. 7; Respondent’s Reply to
Committee Counsel’s Response to Respondent’s Second Set of Objections to Committee Counsel’s
Production 3 (Nov. 8, 2010), attached hereto as Ex, 21.

58 See Letter from Counsel to Chair and Ranking Member (Aug. 25, 2010), at Ex. 7.
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This argument is not persuasive for two reasons. First, the rules Representative
Waters cites do not clearly establish the limitation on the Committee’s authority that she
asserts.  Rule 20(a) specifically governs amendment of an SAV-not further
investigation—and thus by its terms does not apply to the issue of further investigation.
Rules 19(e) and (f) do suggest that ordinarily an ISC will have completed its
investigation before transmitting an SAV, but no Committee Rule specifically says that
all investigatory activity must cease after transmittal of an SAV. Thus, nothing in the
rules suggests that the Committee exceeded its authority.

Second, as the Committee noted in responding to this argument initially, Rule
23(1) provides that all relevant evidence is admissible in adjudicatory hearings, and Rule
26(e) provides for post-transmittal disclosure of evidence the Committee determines to
use in proving the charges in an SAV. Both rules thus contemplate that evidence not
relied upon in the I1SC may be introduced in subsequent adjudicatory proceedings.
Contrary to Representative Waters’ argument, there is no express or implied
requirement in the Committee Rules that all investigatory activity must cease upon
transmittal of an SAV.

Representative Waters’ second rule-based argument is her objection to
Committee Counsel’s production under Rule 23(f)(1) of evidence to be used at the
adjudicatory hearing. The Committee thoroughly addressed this argument in ruling on
Congresswoman Waters’ objections.'® Representative Waters’ fundamental objection
was that Committee Counsel produced more evidence than it could reasonably have
intended to introduce during the adjudicatory hearing. As the Committee noted in
overruling the objection, however, the parties were not limited to offering evidence
during the hearing itself, and Committee Counsel’s production violated no express or
tmpled limitation in Rule 23." The Committee’s interpretation and application of the
rule was entirely tenable.

Finally, Representative Waters argues that the Committee violated its rules by
voting to recommit her matter to an ISC after transmittal of the original SAV. This
argument is closely related to the argument raised above insofar as it goes to the scope
of proceedings permissible after transmittal of the original SAV. It fails for many of the
same reasons. First, Representative Waters points to no clear provision in the rules
prohibiting formation of a new ISC. Second, Committee Rule 1(c) provides that “fw]hen
the interests of justice so require,” the Commitiee may “adopt any special procedures,
not inconsistent with these rules, deemed necessary to resolve a particular matter before
it.” When a Special Procedure is adopted copies of the procedure must be furnished to
all parties in the matter."" In this case, while the recommital was not technically voted
on as a “gpecial procedure” pursuant to the authority of Rule 1(c), the full Committee
voted to recommit the matter to the ISC and Representative Waters received notice of

19 See Letter from Committee on Standards of Official Conduct to Counsel (Oct. 28, 2010), at Ex. 15.
160 See id. at 2.

161 Sge Rule 1(c).
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this vote."™ The recommital followed the procedure outlined in Rule 1(c), and it,

therefore, cannot be said that the Committee exceeded its authority or otherwise
violated its rules by recommitting the matter to the ISC.

Representative Waters’ argument also fails to the extent that it rests entirely on
Rule 20(a)’s provision for amendment of an SAV only before transmittal. Her
assumption that recommittal to an ISC amounts to amendment of the SAV is
unfounded, however, The Committee is authorized under Rule 10{a)(2) to form a new—
in effect superseding—ISC, and nothing in that Rule or elsewhere limits the scope of the
new ISC’s investigation or suggests that formation of a new ISC would equate to an
improper “amendment” of the prior SAV.

Sound policy considerations also further support the Committee’s actions. The
public has a clear interest in full and fair investigation and adjudication of ethical
violations by elected officials. That interest would be severely undermined if the
Committee were prevented from acting on additional information it uncovers during the
course of the proceedings. Representative Waters has offered no compelling reason why
the Committee should be forced to proceed through adjudication of its original SAV no
matter what additional information comes to light. Certainly the Committee Rules by
their plain terms do not require that result, and policy considerations do not support
Representative Waters' strained interpretation of them.

Finally, to the extent the language of the Rules is subject to more than one
reasonable interpretation, there is no legal basis to challenge the Committee’s
interpretation and application of them. As set forth above, Congress has broad and
explicit authority to discipline its Members under Article I, section 5, clause 2 of the
Constitution. The Committee has drafted and adopted its Rules pursuant to that
authority, and those same Rules explicitly authorize the Committee to adapt its
procedures “[whhen the interests of justice so require.”® A court would defer to the
Committee’s own interpretation if in doubt.” Here, the Committee’s interpretations
are solidly grounded in the language of the Rules and supported by relevant policy
concerns, and they are not inconsistent with Committee or House precedent. For all
these reasons, the Committee’s interpretation and application of the Rules in this
proceeding should stand undisturbed.

3. Arguments Based on Criminal Law
In addition to contending that the Committee violated its own rules,

Representative Waters asserts that it violated analogous principles of federal criminal
procedure when the ASC was permitted to investigate subsequent to the transmittal of

162 See Letter to Representative Waters from Chair and Ranking Member (Nov. 19, 2010), at Bx. 19.
13 Comm, R, 1{c),

164 See Yellin, 374 U.S. at 116-17.
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the SAV. In particular, she contends that this continued investigation violated rules
analogous to those governing federal grand juries.

This argument fails for two reasons. First, as the Committee has made clear,
analogies to criminal law can provide some guidance in interpreting and establishing
appropriate Committee procedures, but Committee proceedings are not criminal
matters, and principles of criminal law are not binding on the Committee.” Put simply,
the Committee cannot “violate[] . . . federal criminal procedures,”® because those
procedures do not apply to the Committee.

Second, to the limited extent that analogies from the criminal context provide any
guidance with respect to Committee proceedings, federal grand jury practice and
procedure provide no reason to conclude that the Committee could not or should not
recommit the matter to an ISC. Representative Waters argues from analogy to the
principle that prosecutors may not use the grand jury to continue gathering evidence
against a defendant once that defendant has been indicted."” Even if this analogy were
apt, Representative Waters overstates the scope of the principle. The correct legal
analysis demonstrates that it is only “improper for the Government to use the grand jury
for the sole or dominant purpose of preparing for trial under a pending indictment.”"®
In contrast, “good faith inquiry into other charges not included in the indictment is not
prohibited even if it uncovers further evidence against an indicted person.”®

The Committee’s decision to recommit the SAV terminated the ASC'’s jurisdiction
and cancelled the scheduled adjudicatory hearing.” The Committee thus did not use
the ISC to continue gathering evidence in preparation for a pending adjudication—
instead it reopened the investigation to examine new evidence that wmay support
additional charges. If any analogy to federal criminal procedure were appropriate, it
would be to the common—and wholly permissible—practice of obtaining a superseding
indictment."

165 See Letter from Committee on Standards of Official Conduct to Counsel (Aug. 31, 2010), attached
hereto as Ex, 8.

166 Letter from Counsel to Chair and Ranking Member (Aug. 25, 2010) (attached at Ex. 7).

7 See id. at 2.

168 [Tnited States v. Leung, 40 F.3d 577, 581 (2d Cir. 1994) (emphasis added).

¢ United States v, Moss, 756 F.2d 329, 332 (4th Cir. 1985) (internal quotation marks and alterations
omitted). It must also be noted that the 111t Congress expired without concluding this matter. By
way of analogy, if a grand jury expired without taking action on a matter, the matter is not simply

- dismissed. Rather, the matter would await action or inaction by a new grand jury.

70 See Letter from Committee on Standards of Official Conduct to Representative Waters (Nov. 19, 2010),
at Ex, 19,

71 See, e.g., 24 Moore’s Federal Practice § 607.06[1] (3d ed.) (stating that a “cominon reason to supersede
[an indictment] is when the government has developed evidence since the first indictment to support
additional charges against the defendant™).
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In short, Representative Waters’ arguments based on federal criminal law cannot
succeed. Rules of criminal procedure clearly are not binding on the Committee. And,
even for the limited purpose of guidance by analogy, the Committee’s actions are
consistent with analogous criminal procedures.

4. Assumed Violations

Representative Waters’ remaining arguments are that (1) confidential documents
were leaked to persons outside the Committee; (2) improper ex parte communications
occurred; and (3) the ASC authorized subpoenas on incomplete representations. These
claims turn on factual issues, and will be discussed individually below.

a. Confidential Documents Were Leaked to Persons Qutside the
Committee

This allegation is likely based on the internal Committee emails and hearing
transcript that were leaked to the Washington Post, which formed the basis of the article
discussing conflicts regarding the scheduling of the Waters hearing.'" The emails and
transeript were not published until after the Committee voted to recommit the Waters
matter to the ISC. Outside Counsel’s review did not uncover the identity of the
individual or individuals that leaked the information to the press. However, it is clear
that if documents were leaked by a Member or staff member, the individual who leaked
the information violated his/her oath of confidentiality to the Committee. Thus, the
leak of this information clearly violated Committee rules if committed by a Member or
staff. If the leak was done by an individual who is neither staff nor a Member, that
individual could possibly face criminal penalties depending on the manner in which he
obtained the documents. The question to address in this Report, therefore, is whether
this violation of a Committee rule affects any of Representative Waters’ rights as a
Respondent in this action.

In analyzing whether a leak of confidential documents by an unknown person or
persons within the Committee violates any of Representative Waters’ constitutional
rights, it is helpful to consider constitutional principles governing the problem of leaks
and publicity in criminal trials and the rule of grand jury secrecy. Of course, these
principles of criminal law are not binding on the Committee, but are rather reviewed
here for guidance.

i. Pretrial Publicity
Bven though someone improperly publicized confidential information related to

the proceedings against Representative Waters, such publicity did not violate her
constitutional rights.

12 See Ethics Probe of Rep. Waters Derailed by Infighting, Sources Say (Dec, 16, 2010), attached hereto as
Ex. 10,
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In analyzing this question, it is useful to consider the constitutional principles
governing the problem of publicity in criminal trials. Excessive publicity is of
constitutional dimension and concern insofar as it can affect a defendant’s Sixth
Amendment right to an impartial jury and his right to a fair trial as a matter of basic due
process.'™ Excessive publicity may threaten these rights to the extent it biases a jury or
leads it to base its verdict on information not properly introduced in open court.™

Pretrial publicity does not per se violate a defendant’s right to a fair proceeding,
however. The fundamental concern is whether the defendant is prejudiced by the jury’s
exposure to improper information. The courts will presume such prejudice only in
“extreme case[s].”"” Ordinarily, a court will examine the circumstances of the case and
the publicized information, and will carefully voir dire the jury to determine whether it
has actually been infected with prejudice.”®

Where the potential for prejudice is apparent, the available solutions are practical
and rather obvious. When a particular juror is unable to render an impartial verdict, he
or she must be dismissed. When publicity renders it unlikely that an impartial jury can
be seated, the trial court should transfer the case to another venue or continue it until
the prejudicial publicity subsides.”” And, when a defendant has been convicted by a
jury improperly influenced by outside information, the remedy is a new trial."”®

Taking guidance from these principles, several conclusions about Representative
Waters’ claims may be reached. First, the mere fact of publicity does not necessarily
render a proceeding fundamentally unfair. Second, if the trier of fact—here the ASC or
potentially the House itself—has been influenced by media coverage, the remedy is not,
as Representative Waters appears to suggest, simply to dismiss the charges. The
remedy is to find a new, unbiased trier of fact who can give the respondent a fair
hearing.

There are obvious limitations to the analogy between House disciplinary
proceedings and criminal trials with respect to the issue of publicity. In particular, the
same remedies are not available. There can be no change of venue, and the pool of
potential alternative “jurors” is obviously limited to Members of Congress. These
limitations do not demonstrate, however, that Representative Waters cannot receive a
fair hearing. Instead, they highlight a fundamental point: While due process

73 See Skilling v. United Sates, 130 8. Ct. 2896, 2012-13 {2010).
74 See id. at 2913,

w5 Id. at 2915; see also Sheppard v. Maxwell, 384 U.S, 333 (1966) (presuming prejudice where press
coverage created a “carnival atmosphere” at trial).

176 See id. at 2917.
7 See Sheppard, 384 U.S. at 363.

78 See id,
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undoubtedly requires a fundamentally fair and unbiased proceeding, the constitutional
implications of publicity must be evaluated in light of the unique constitutional context
of this proceeding. Congressional disciplinary proceedings by definition take place
within a small community in which publicity is virtually guaranteed (given the
prominence of Members in the public eye) and in which the pool of available “jurors” is
both limited and likely to be aware of public information about the charges. These are
inherent attributes of congressional disciplinary hearings that result from the design of
the Coustitution. It would be incoherent to conclude that the same attributes render
disciplinary proceedings unconstitutional.

Regardless, in this investigation, because her matter was recommitted and
Members of the Committee that were on the Committee in the 111t Congress have either
been replaced by other Members in the 112t Congress, or voluntarily recused
themselves from this matter, Representative Waters will have an investigation and
possible hearing conducted by unbiased “jurors.”

Of course, should the Committee ultimately conclude that a sanction is warranted
in this case, it must be voted on by the entire House. Therefore, recusal or appointment
of new Members does not cure any possible exposure to the improperly leaked material
that was accessed by the entire House membership. This issue can be analyzed by
looking to the law governing pre-trial exposure by prospective jurors and judges. Again,
there are several strong reasons to conclude that the leak does not present any
significant threat to Representative Waters’ constitutional rights.

First, as indicated above, the fundamental concern with pretrial publicity is
prejudice to the defendant, and publicity alone does not per se generate prejudice.
Obviously, whether publicity causes or threatens prejudice depends on the actual
information publicized. News stories may be problematic, for example, when they

report a defendant’s “confession or other blatantly prejudicial information of the type
readers or viewers could not reasonably be expected to shut from sight.”"®

Clearly this is not the case here. The Washington Post article underlying
Representative Waters’ concerns contains no information that could reasonably be
expected to lead other Members to prejudge the case against her. The focus of the
article is the problems with the Committee’s investigation, not the evidence against
Representative Waters, and it contains only a basic and essentially neutral description of
the allegations against her. In short, there is virtually no reason to believe the article
will prejudice Representative Watets in future proceedings.

Second, even when pretrial publicity includes some potentially prejudicial
information, several measures are available to mitigate the effects of the publicity and
ensure the defendant a fair proceeding. One is delay, and that has already happened
here. The article in question was published nearly 18 months ago, and it is not likely to
inflame the passions of Members who may be called upon to vote on a sanction months

79 Skilling, 130 8. Ct. at 2015-16.
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from now."™® Anocther mitigating measure is to determine through voir dire the extent to

which jurors have been affected by outside information, and whether they are able to
render a fair verdict nevertheless. Importantly, courts will generally accept a juror’s
assurance that he can act impartially notwithstanding exposure to potentially prejudicial
information."™ Finally, absent extraordinary circumstances, instructions to the jury that
they must base their verdict only on appropriate information help to minimize prejudice
to the defendant.’®

Again (except for the passage of time since the leak), these exact remedies are not
available in a congressional disciplinary proceeding. But they highlight a fundamental
point: the decision maker need not be completely isolated from all outside information
in order to make a proceeding fair. As the Supreme Court has emphasized,
“Iplrominence does not necessarily produce prejudice, and juror impartiality . . . does
not require ignorance.”® The law places a certain amount of trust in people’s ability to
set aside their preconceptions and base a decision only on the information appropriately
considered in the proceeding at hand. Where the facts reasonably indicate that a
decision maker can do this, the fact that he or she was exposed to some outside
information does not mean the proceeding is rendered unfair.

This is particularly true when the decision makers are reasonably sophisticated
individuals like Members of Congress, who are likely to be more conversant in legal
concepts than the average juror. In this context Members are perhaps better analogized
to judges than to jurors. Judges in bench trials routinely make evidentiary rulings,
including decisions to exclude evidence, and it is presumed that they can
compartmentalize both their roles and review of the evidence and then base their
decisions only on properly admitted evidence."™ Indeed, it appears Congress has taken
a similar view with respect to evidentiary issues in impeachment proceedings.
“Members of Congress have generally decided not to follow any particular rules of
evidence in impeachment proceedings, because they have concluded that they are more
sophisticated than . . . typical jurors . . . and thus can appreciate the potential
unreliability of some kinds of evidence, such as hearsay.”™® Consequently, while voir
dire or curative instructions are not available here, they are probably not necessary.

180 See id. at 2917,

181 Sge id. at 2922-23,

182 See id, at 2918 n.21.

83 Id, at 2914-15.

184 Cf, Vatyan v. Mukasey, 508 F.3d 1179, 1187 (gth Cir. 2009) (Clifton, J. dissenting) (*"The rules of
evidence are designed to protect unsophisticated members of a jury and hence are not appropriate for
hearings in which the trier of fact is sophisticated and usnally expert in the area of the factual

controversy.”) {(quoting 2 Admin. L. & Prac. § 5.52 (2d ed. 2007)}.

185 Gerhardt, 87 Geo, L.J. at 2344 n.61.
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Members of Congress no doubt understand their duties, and should know what
information is appropriately considered in voting on a recommended sanction.

In light of these considerations, there can be no serious contention that the leak
of confidential Committee information has deprived or will deprive Representative
Waters of a constitutionally fair disciplinary proceeding. The content of the leak is
minimally prejudicial to her—if at all—and even if it contained some problematic
information, Members of Congress can be expected to limit their consideration of any
potential sanction decision to appropriate information.

it. Grand Jury Secrecy

Representative Waters also argues that her due process rights were violated by leaks
of confidential information to persons outside the Committee and/or by improper leaks of
information to Members of the ASC. Again, useful guidance may be found in analogy to
criminal procedure, in particular the rule of grand jury secrecy.

It is a long-established rule that grand jury proceedings must be kept secret, subject
to carefully circumscribed exceptions. A knowing violation of this rule is punishable by
contempt.'®

A violation of the secrecy rule can implicate a defendant’s rights in at least two ways.
First, it could influence the grand jury itself and thus lead to an improper indictment.'
Second, a “breach of grand jury secrecy can jeopardize the defendant’s right to a fair trial
before a petit jury” insofar as it may introduce improper information to and therefore
prejudice the petit jury.”®® In either case, however, the question is whether the violation
influenced the decision maker. Breach of the secrecy rule does not per se violate a
defendant’s rights; indeed, some breaches do not affect a defendant in any significant way at
all.

The Supreme Court has held that violations of Fed. R. Crim. P. 6(e) should be
reviewed for harmless error, and “dismissal of the indictment is appropriate only f it is
established that the violation substantially influenced the grand jury's decision to indict,” or if
there is ‘grave doubt’ that the decision to indict was free from the substantial influence of
such violations.”® Similarly, a defendant seeking reversal of his conviction on the ground of
“alleged grand jury abuse must show prejudice or bias.”*®

186 See Fed, R. Crim. P. 6(e)(7).

187 See Bank of Nova Scotia v. United States, 487 U.S. 250, 257 (1988).

188 United States v. Eisen, 974 F.2d 246, 261 (2d Cir. 1992); see also United States v, Eisenberg, 711 F.2d
959, 961 (11th Cir. 1983) (stating that one purpose of secrecy rule is “preventing adverse pretrial
publicity about a person who may be indicted and subsequently tried”).

189 Bank of Nova Scotia, 487 U.S. at 256 (quoting United States v, Mechanik, 475 U.S. 66, 78 (1986)).

190 Fisen, 974 F.2d at 261,
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In either case, a violation of the grand jury secrecy rule virtually never allows a
defendant to avoid adjudication of the charges against her. Courts rarely, if ever, dismiss
indictments because of violations of the secrecy rule. Indeed, it appears that “no indictment
has been dismissed [or at least no dismissal upheld on appeal] for prejudicial preindictment
publicity.”" If an indictment were dismissed on the basis of a secrecy violation, there is no
requirement that it be dismissed with prejudice. Ordinarily the government could seek
another indictment from a new, untainted grand jury. Similarly, if a convieted defendant
could show that improperly disclosed information from grand jury proceedings prejudiced
his petit jury, the remedy would at most be a new trial."® The problem is essentially the
same as that posed by trial publicity in general; the solutions are essentially the same as well.

These considerations ultimately suggest that the violation of confidentiality rules by
Committee staff, if actually prejudicial, may be cured by beginning the proceedings against
Representative Waters anew. To the extent any such violation affected the decision to adopt
an SAV, a conclusion unsupported by the record, the solution is to begin the process again
with a new Committee untainted by violations, which is exactly what is happening in this
case. Obviously, no violation could have affected the decision of the ASC since no decision
was reached, and, in the event that this matter reaches the House floor, Members are
sophisticated enough to only base their decisions on the information presented on the House
floor.

b. Allegation that Improper Ex Parte Communications
Occurred

While Representative Waters alleges that improper ex parte communications
occurred between staff and certain Members of the Committee, she cites no Committee
or House rule that supports this allegation. The Committee staff is a non-partisan,
professional staff that serves all Committee Members. There is no prohibition on ex
parte contact between Committee Members and staff.

The concept of an ex parte communication in the judicial branch evolved in the
United States because of the tri-partite system that exists. Generally, ex parte
communications, which are those communications between only one party to a legal
action and the trier of fact to the exclusion of the other party, are prohibited during the
course of legal proceedings.

Here, however, the Committee is not part of the judiciary system and its staff
serves both the ISC and ASC, so any comparison to ex parte communications are not
relevant, The only rule in place governing communication by staff with the Committee

19t 24 Moore’s Federal Practice §606.05{21g] (ad ed.) (citing cases); see, e.g., United States v, Dunham
Conerete Prods., Inc., 475 F.2d 1241, 1249 (5th Cir. 1973) (where convicted defendants alleged secrecy
violation, “the remedy in any case would not be to dismiss the indictment;” rather, “a contempt
citation [is} adequate to halt any impropriety and to protect grand jury secrecy”).

192 See, e.g., United States v, Bazzano, 570 F.2d 1120, 1128 (3d Cir. 1977) (holding that particular
prosecutorial violatjon of secrecy rule at issue did not require that defendants receive a new trial, but
that in general “a violation of Rule 6(¢) may well require a new trial”).
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is the “Bifurcation Rule.”™ The “Bifurcation Rule” prohibits the staff from sharing
evidence outside of the ISC without authorization from the ISC. During the course of
Outside Counsel’s review, the issue of bifurcation arose with respect to the November 3,
2010, email that was sent to the Committee regarding the newly discovered evidence
that staff believed supported recommital of the Waters matter.”™ A review of the rules
demonstrates that once the ISC is no longer in possession of its evidence, the bifurcation
rule is no longer operable. Committee Rule 26(c) requires the ISC to provide the
respondent with all evidence it intends to use to prove the charges in the SAV 10 days
before the vote on the SAV. Clearly the transmittal of the SAV to the Committee
necessarily is accompanied by the evidence in the possession of the ISC intended to be
used to prove the SAV.

This interpretation is supported by Committee Rule 26(e), which requires the
Committee or any subcommittee thereof, to make any additional evidence it intends to
use to prove the SAV available to the Respondent.”™ Likewise, Committee Rule 23(f)(1)
also contemplates that the ASC may have evidence different from the Respondent.
Therefore, with respect to the November 3 email, there is no bifurcation violation for
two reasons: 1) the newly discovered evidence attached to the email was never in
possession of the ISC; and 2) the information contained in the November § email is
information from the evidence that had been released by the ISC consistent with Rule
26(c) and thereby, Rule 8(a) as well. This email raises no other potential violations
either as the attachment was provided to Representative Waters and, further, the
arguments included in the November 3 email is derived from evidence that had
previously been transmitted to Representative Waters.

In addition, it is also important to note that the “Bifurcation Rule” does not
prohibit the same staff serving both subcommittees. The Committee has always
interpreted its rules this way. In fact, at a Committee meeting on March 6, 1991, a
Congressman then serving on the Committee had the following exchange with the
former Chief Counsel:

[Congressman]: Is there any bifurcation of the staff
under these functions or is it the same staff used for
investigation and adjudication?

[Chief Counsel]: It is the same staff,

[Congressman]: The person who sits with the investigating
committee, that staff person would sit with the adjudicatory
committee?

198 See Committee Rule 8(a).
94 See Email to Cornmittee dated Nov. 3, 2010.

195 See Committee Rule 26(e).
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{Chief Counsel]: They would present the case to the
adjudicatory subcommittee.™®

However, because Staff serves all Committee Members, it is useful to review the
ethical rules that apply to lawyers representing organizational clients, such as the
Committee, as Committee Staff are also bound by these rules. Rule 1.13 of the D.C. Rules of
Professional Conduct, entitled Organization as Client, provide that a lawyer representing an
organization represents the organization acting through its duly authorized constituents.
The duties defined in Rule 1.13 apply equally to unincorporated associations. “Other
constituents” as used in the Comment to Rule 1.13 means the positions equivalent to officers,
directors, employees, and shareholders held by persons acting for organizational clients that
are not corporations. Comment [8] provides that the duties defined in Rule 1.13 encompass
the representation of governmental organizations.

D. C. Rule 1.4 establishes the ethical duties relating to client communication.
Specifically, Rule 1.4 (b) states that a lawyer shall explain a matter to the extent reasonably
necessary to permit the client to make nformed decisions regarding the representation.
Comment [4] recognizes that when the client is an organization, it may not be practical or
even possible to communicate with every one of the organization’s Members about its legal
affairs, but in such circumstances directs the lawyer to “address communications to the
appropriate officials of the organization.” (emphasis added). Oftentimes organizations have
individuals or committees that possess specific or sometimes general authority to act for the
entire organization or direct counsel (e.g. Chief Executive or Operating Officers, Executive
Committees, Operating Managers, or Executive Directors). Absent such authority, a lawyer
should not selectively communicate with or advise only certain organizational Members to
the exclusion of others who possess similar or concurrent authority to act for the
organization or direct counsel. Comment [5] to Rule 1.4 prohibits lawyers from withholding
information to serve the lawyer’s own interest or convenience. Thus, in this circumstance, if
advice or assistance was intentionally provided by counsel on a partisan or selective basis,
then the lawyer may not have complied with his or her ethical duty to communicate with the
client. However, if staff was merely responding to a Member’s question or request, no
violation has likely occurred. Likewise, if staff has reason to believe that one side is acting in
a partisan manner and reaches out to the other side to protect the process, no violation likely
exists. It appears to only be a violation of the ethical rules if the communication was solely
for a partisan purpose.

Since the Committee acts as a body, with each member possessing the same
authority, all substantive communications, advice and assistance should be made available
to all Committee Members. Moreover, any assistance to selected Members based upon party
affiliation would suggest that some interest, other than that of the organization (Committee),
interfered with or was placed above the organization’s interest in contravention of the Ethics
Rules if there was no other basis for the selective conversations.

196 Transcript of Committee Meeting, March 6, 1991, pp. 48-49.
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Our review determined that sometime during the Summer of 2010, Members of the
Republican party concluded that the Chief Counsel stopped responding to them and,
therefore, certain Republican Members began contacting the Director of Investigations
directly." Several Members of the Republican Party expressed concern that Chief Counsel
had quit responding to the Ranking Member of an ASC that was occurring simultaneously
with the Waters ASC.'® The Chief Counsel testified that while there was a complicated
period of time during which an issue of recusal was raised, he never intended to stop
speaking to the Ranking Member of the ASC and, rather, recalled having several
conversations with him,"*®

Suspicions also surfaced during this same time period regarding the relationship
between the Chair and the Chief Counsel, as the Chief Counsel had previously worked with
the Chair on the Judiciary Committee, and prior to his selection as the Chief Counsel, he had
served as the designee to the Chair. Thus, the Chief Counsel had a partisan past, and a
suspicion by certain Members and staff arose that the Chief Counsel was aligned with the
Democratic party and the Chair and was acting in a partisan manner. These suspicions were
fueled by the fact that the designee to the Ranking Member observed calls coming into the
Chief Counsel's office from the former Speaker of the House’s office.’® Of course, there is no
prohibition on calls being placed to the Chief Counsel by anyone, including the Speaker of
the House. Further, while there was testimony that these calls were made, no one had any
knowledge of what was discussed on any of these calls or who, in fact, was on the other end
of the phone. These suspicions were further fueled by the fact that the two senior staff
members on the Waters ASC team felt they were undermined by the Chief Counsel and that
the Chair went directly to the Chief Counsel and did not consult with them on the Waters
matter.” The Chair did, in fact, testify that she regularly communicated with the Chief
Counsel about all matters pending before the Committee since, as the Chief Counsel he was
the appropriate person in the organizational structure for her to communicate with on all
matters before the Committee.*”

Suspicions also arose because it was perceived that the Chief Counsel spent a lot of
time in meetings with the designee to the Chair, and that together the Chief Counsel, the
Chair’s designee and the Chair made unilateral decisions regarding the matters pending
before the Committee.™ The Chair’s designee, however, indicated that as the Chair of the

197 See RM Designee Dep. at 13-14.

198 See RM Dep. at 33-34; Member #2 Dep. at 13; Member #3 Dep. at 13-14.
199 See Chief Counsel Dep, at. 59.

200 See RM Designee Dep. at 65-66.

=20t See DOT Dep. at 36.

202 See Chair Dep. at 29

203 See RM Designee Dep. 16-17.
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ASC, it was the Chair's responsibility to make primary or initial rulings on objections and
other matters before the ASC.>

In addition, several individuals indicated that both the Chair and the Chief Counsel
acted in a partisan way in the investigations of both Representative Waters and in another
matter pending before the Committee.” In fact, the Director of Investigations went so far as
to allege that she believed that the Chair was trying to “sabotage” the case.™ To the
contrary, the Chair indicated that she was continually trying to move the matters forward
and her designee stated that to the extent any tension existed, it was over the matter of
scheduling, and had nothing to do with a political agenda.?”

The suspicions were not entirely one-sided. As discussed previously in the factual
background section, both the Chief Counsel and the Chair'’s designee believed that the
Director of Investigations had notated binders that were provided to the Republican
Members of the Waters ASC. This allegation was cited in Chief Counsel’'s memoranda
supporting the decision to terminate the two senior attorneys on the Waters ASC team. As
discussed, there was no basis for this allegation as the notations were made by the designee
to the Ranking Member, and notating binders for the Republican members of the
Committee is within her authority as the designee.

With respect to specific communications between staff and Members of only one
patty, a review of staff email uncovered emails between the two senior members of the
Waters ASC team and the Ranking Member, and three other members of the Republican
party. However, with respect to communications concerning the Waters matter, the

. majority of the communications do not discuss the substance of the allegations against
Representative Waters and do not provide any information on the matter that was not
available to all Members.

For example, on September 22, 2010, the Chair sent an email to the Ranking
Member discussing the subpoena issue that had been raised at the previous ASC meeting as
well as concerns the Chair had with the staff. The designee to the Ranking Member
forwarded this email to the Director of Investigations so that she and the Waters team could
be prepared for the meeting, and it was subsequently forwarded by the Director of
Investigations to the entire Waters team. From there, one of the senior members of the
Waters ASC team forwarded the email to her personal Gmail account, and then forwarded
the email to two Republican committee members.  One of the Members responded by

204 See Chair Designee Dep. at 33. While the rules do state that the “Chair” shall make initial rulings, it
has been the practice of this Committee that whenever possible the Chair and Ranking Member
Jjointly make decisions affecting the Committee. As noted earlier, this practice changed following the
joint press release by the Republican Members of the Committee.

205 See Member #3 Dep. at 17-18; RM Designee Dep. at 66.

206 See DOI Dep, at 70,

207 See Chair Designee Dep. at 63-68.
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stating “Yep. Be prepared.” To which the staff attorney responded, “Pls pick up my head for
me when it is ripped off..."®

Similarly, on October 7, 2010, the Chair issued a public statement announcing the
hearing dates for the hearings of Representative Waters and an additional hearing involving
a separate Representative. One of the senior atforneys on the Waters ASC team received this
statement by email, and subsequently forwarded it to three Republican representatives on
the Cominittee, and also copied the Republican designee for the ASC on the other matter.®
On that same day, the same senior attorney on the Waters ASC sent an email to the Ranking
Member on the Waters ISC, indicating that she was enjoying reading the ISC’s interview of
one of the ISC's witnesses, to which the Member responded “Thanks. I now see the Chair
has come to her senses, sort of."*

On November 8, 2010, the same senior attorney on the Water’s ASC team forwarded
an article about the Waters case that was published by thehill.com to three Republican
merubers of the Committee, and again copied the Republican designee for the ASC in the
other matter. One of the Members responded that “this is known as prepping the battle
field.” The staff attorney responded with a lengthy email about the newly discovered email
and her opinion that the Chair would try to suppress it. Although this email may not
constitute best practices, or comply with the spirit of the bar rules discussed above, because
the Member with whom the staff attorney was communicating was on the ISC and not a
member of the ASC, this communication is not an improper factual discussion with a
member of the ASC in contravention of the “Bifurcation Rule.”"

On November 18, 2010, the same staff attorney sent an email from her personal
Gmail account to a Republican Committee Member stating “you guys are good...thx!” The
Member responded stating “Happy thanksgiving.” And the staff attorney again responded
“...but there's always another ‘ask’: now you have to get them to let us start investigating the
failure to turn over the document before the next congress starts.” During the interview of
the staff attorney, she testified that she believed this email referred to the recommital of the
Waters matter and that she wanted the Committee to allow the staff to investigate why the
newly discovered evidence had not been previously produced.??

The only email identified that passed along any information regarding the merits of
the case was sent by a senior attorney on the Waters ASC on November 3, 2010. Initially, at
5:05 PM she forwarded an article that had been published on slate.com regarding the ethics
case to the designee to the Ranking Member stating “in case the members are interested, a

208 See Email dated Sept. 23, 2010.
203 See Email dated October 7, 2010.
=0 Spe Email dated Qet. 7, 2010.

211 See Kmnail dated Nov. 8, 2010.

212 See Staffer #1 Dep. at 123-124; Email dated November 18, 2010.
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long piece on Waters.”® Because this was sent only to the designee for the Ranking

Member and did not include the designee to the Chair, a rebuttable presumption arises that
the senior attorney intended this to only be circulated to Republican Members. However,
four minutes later, at 5:09PM, the senior attorney forwarded the same article to three
Republican members of the Committee, with a message stating “FYI, Extensive piece on
OneUnited and how one little bank got so much attention during the meltdown.™ By
forwarding this article with her spin on it, the senior attorney is actually passing along only
select articles, and an argument can be made that the attorney is endorsing the facts and
allegations contained in the article. When questioned about this, the senior attorney
defended this action stating that this email merely provided a public article which the
Mentbers had access to, but recognized that in hindsight it probably should not have been
sent.?® Tt is the conclusion of Outside Counsel’s review that the sending of this email was
inappropriate. However, because the Members who received the communication have
recused themselves from this matter, there is no harm to Representative Waters.

A review of the Director of Investigations’ email evidenced communications between
the Director of Investigations and the Ranking Member, and three Republican members of
the Committee. Like the senior attorney, many of these emails are sent from a personal
email account, as opposed to an official House account’® While the Director of
Investigations does have substantive communication with the Ranking Member, the rules
allow both the Chair and Ranking Member to receive all information available to the ISC,
even if they will ultimately serve on the ASC*" For example, on August 18, 2010, the
Director of Investigations responded to an email sent by the Ranking Member to the Chair,
on which the Director of Investigations had been copied. The Ranking Member raised a
number of issues in the email including scheduling and Representative Waters’ press
conference, and he specifically states that he would like the Director of Investigations’
thoughts on the issues. The Director of Investigations responded directly to the Ranking
Member and did not include the other recipients from the previous email. The Director of
Investigation’s response listed the facts that the Director of Investigations believed
supported the receipt of an actual benefit by Representative Waters and argues that the
evidence supports an actual violation, as opposed to an appearance of impropriety. The
Director of Investigations followed-up with the Ranking Member and discussed an
altercation she had had with the Chief Counsel and asked if the Ranking Member felt she
should resign as she believed both the Chair and Chief Counsel wanted her to do. The

23 See Fmail dated Nov. 3 at 5:05PM.

214 See Email dated Nov. g, 2010 at 5:09PM.

215 See Staffer #1 Dep. at 113.

«6 Beyond creating an appearance of impropriety through the use of a personal email account as opposed
to staff’s official House account, the use of personal email accounts for official Committee business is
not best practices as personal accounts do not have the same level of sceurity as the official aceounts,
Maintaining the confidentiality of Committee information is a priority of this Committee and use of
personal email accounts to conduct official Committee business does not comport with that priority,

217 See Committee Rule 8(a).
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Ranking Member responded that she should not quit and promised to call her later.?"® This
email was cited by the Chief Counsel in the memo he drafted after the termination of the two
employees as evidence of an ex parte comuunication. However, as described above, there is
no such Committee rule and, further, the Ranking Member is entitled to all information
regarding a case whether he is on the ASC or not.

On September 15, 2010, the Ranking Member sent an email to the Director of
Investigations stating simply “great job.”"®

With respect to communications between the Director of Investigations and other
members of the Committee, the Director of Investigations emailed one Republican Member
of the Committee on July 23, 2010, to provide him with a summary of a conversation she
had with Representative Waters’ attorney regarding settlement negotiations that was a
“substantially different” conversation than the one the Chief Counsel had had on the
subject.”® The Member responded that he has enjoyed “about all of this ‘dual universe’ that
Ican. I am sure glad you are handling the negotiations.”'

On July 25, 2010, the Director of Investigations forwarded a Republican Member of
the Committee an email communication she received from Representative Waters’ counsel
indicating that she was not prepared to agree to any violations in the SAV, but would attend
a settlement meeting. The Director of Investigations expressed her views on this matter to
the Member who also responded to the Director of Investigations with his position.?”

After transmittal of the SAV to the ASC, the Director of Investigations forwarded an
article regarding the CEO and Chairman of OneUnited to a Republican Member of the
Committee.”

Following the September 16, 2010, ASC meeting that was abruptly adjourned by the
Chair, another member of the Waters ASC team sent a follow-up email to the Committee
addressing the issues raised at the meeting. As previously indicated, one Republican
Member of the Committee responded to the Director of Investigations and the other senior
member of the Waters ASC team stating “nicely done.” The Director of Investigations
responded directly to this Representative indicating that “it was important to lay out exactly
what was done so there is no confusion.” Indicating the political nature of the Committee at
that point in time, the Representative responded: “You have to. It's unfortunate how much
they have politicized this Committee.” The Director of Investigations ended the conversation

218 Spe Email dated August 18, 2010.
219 See Email dated Sept. 15, 2010.

220 See Email dated July 23, 2010.
22 See 1d.

222 See Rmail dated July 25, 2010.

223 See Email dated August 11, 2010.

58



158

indicating that “[t}he non-partisan staff needs to protect themselves from the partisan staff
director and the Chair that is seeking to protect her party members at whatever the cost.”

On September 22, 2010, the Director of Investigations sent an update to a Republican
Member of the Committee from her personal email account letting him know that
Representative Waters’ attorneys had not agreed to any additional stipulations and that the
Chair had not signed the requested subpoenas, which the Director of Investigations
characterized as “another delay tactic.””® She followed up with the same Member on Sept.
27, 2010, and emailed him copies of the most relevant excerpts from the Committee meeting
held on September 23, which the Member had attended.” The Director of Investigations
again communicated with the same Member in an email with the subject “high alert” on
September 29, 2010. In that email, she informs him that she just learned that the Chair’s
designee was attempting to schedule a late night meeting for the Waters ASC.2

On November 8, 2010, the Director of Investigations emailed four Republican
Members of the Committee from her personal email account regarding an article that had
been forwarded to them. In the email she states that they are “still waiting to see what
argument {the Chief Counsel and the Chair] are going to come up with to try and exclude the
2-page ‘smoking gun’ email on Rep. Waters and her grandson/C0S8."%

Finally, during the Committee meeting regarding the issue of recommital, the
Director of Investigations emailed a Republican Member of the Committee on both a
personal and professional email account to let him know that while the staff was “kept out of
attendance by the Chair, the Waters staff is waiting cutside in case any of the members have
questions.”

During the course of our review, Outside Counsel observed several emails between
the Director of Investigations and another senior attorney of the Waters ASC team with
several Republican Members of the Comunittee, They appear to communicate almost
exclusively with those Members. Likewise, we also observed that the Chief Counsel had
significant, substantive exchanges with only the Chair.®® It is questionable that any of the
emails rise to the level of an ethics violation, pursuant to the D.C. Code of Professional Ethics
as the staff members seemed to believe they were acting to protect the Committee from
perceived misconduct of other Members. Rather, the emails discussed illustrate the level of

224 See Email dated Sept. 17, 2010.
225 See Email dated Sept. 22, 2010.
226 See Email dated Sept. 27, 2010.
227 See Email dated Sept. 29, 2010.
228 See Bail dated Nov. 8, 2010.

229 See Email dated Nov. 18, 2010,

230 Outside Counsel notes that no other Democratic Members other than the Chair had substantive
exchanges with the Chief Counsel or any other staff members,
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distrust that existed on the Committee during this time period. The emails further
demonstrate the risk that partisan suspicions among the Members can infect the staff and
risk the important non-partisan nature of its work. But such emails do not create any
alleged ex parte violation as there is no ex parte Committee Rule.

An ex parte rule would be unworkable in this Committee, since the non-partisan staff
must serve all Members, as the Members are not allowed to have any personal staff
assistance on Committee matters. It is, therefore, clear that Members are allowed to reach
out to staff members when they have questions relating to the work of the Committee.
However, while staff should always be responsive to Members, staff should show restraint in
reaching out to Members on only one side. As the staff of this Committee is non-partisan,
repeatedly reaching out to Members on only one side, as we observed occurring during this
review, only leads to suspicions and mutual distrust arising within the Committee.

Finally, it must be noted that, even assuming that an ex parte or bifurcation violation
existed in this case, such violation would be cured by the fact that the matter was
recomimitted prior to any vote by the ASC and all Members that previously served on the
Committee have recused themselves from further involvement in the Waters matter.

¢. ASC Authorized Subpoenas on Incomplete Representations

The Committee has also raised the issue of whether the ASC authorized subpoenas on
incomplete representations. This issue was raised in the two memos authored by the former
Chief Counsel following the termination of the two staff members. The Chief Counsel argued
that staff sought Representative Waters’ Chief of Staff’'s Yahoo! account on the basis of
“newly discovered evidence.” He indicates that they had the evidence regarding the Yahoo!
account and failed to recognize the significance of this. In a September 23, 2010, email to
the ASC, a senior attorney on the Waters ASC team recognized this point and acimitted that
they had not recognized the significance of the email account until the scheduling of the
Waters’ settlement discussion. The ASC did not vote on this subpoena request until after
receipt of this email.

As discussed in detail in the background section above, all Members that voted to
authorize the subpoenas felt that they had adequate information upon which to vote on the
issue. Even the Chair stated that while she was not happy with the staff’s performance with
respect to the subpoena issue, she felt that the authorization was a ministerial act and one
that she would not have performed had she not had sufficient information to do so. Again,
this matter was not taken lightly and was the subject of at least two separate ASC meetings,
as well as detailed email communication from the staff regarding the information sought and
the manner in which it was brought to staff's attention. As such, no violation of any due
process rights occurred. Further, even assuming her allegation is true, because of the
procedural posture of this case, any violation would be cured by the recommital of the
investigation to a new ISC and now a new committee.

5. Allegations of Inappropriate and/or Racially Insensitive
Comments
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In the memos drafted by the former Chief Counsel in support of the terminations
of both staff members, he raised several examples of inappropriate and/or racially
insensitive comments made by one of the attorneys. The allegation raised in his first
memo® indicates that during deliberations regarding a count to include in the SAV in a
different matter, a staff member, who is African-American, raised issues regarding the
count’s factual and legal efficacy. The staff attorney who was subsequently terminated
was present in that meeting and sent an email referring to the African-American staff
member to the Director of Investigations stating: “Wow, so glad we have a member of
the CBC in our midst.”*

In the personnel notes drafted by the Chief Counsel, he stated “[the staff
attorney] often made inappropriate racial comments to other staff members. She often
lamented her time as a prosecutor in the DC U.S. Attorney’s office saying that how could
she, a ‘blond-haired, blue-eyed prosecutor’ be expected to ever get a DC jury to convict a
defendant.”™®

The notes continue to state that “[both of the terminated employees] were
overheard complaining about the fact that the Chair likes to hire minorities.”**

The notes further state that “fone of the staff attorneys] was talking about
detailee prosecutors assigned to the DC USAO from Prince Georges County. She
became quite animated saying ‘they would bring these African-American prosecutors
over from PG County. And, I'll just say it ~ they're just not as smart.” See id.

Finally, with respect to staff interviews in another matter, the notes indicate that
the Director of Investigations conveyed to the Chief Counsel that the staff attorney
“often acted in an inappropriate way, flirting with witnesses and making inappropriate
comments. For example, she stated about a homosexual man that finally there’s one
man I don’t have to worry about [hitting on me or something to that effect].”®

During the course of Outside Counsel’s review, we examined an email which was
sent by the staff attorney to the Director of Investigations,™ but found no additional
emails indicating racially biased or insensitive comments. The Director of
Investigations testified regarding this comment and indicated that she recognized it as

23 See the First Personnel Memo.
282 See Emalil dated June 29, 2010.
233 See the Personnel Notes.

234 See id, Other than the Personnel Notes, there is nothing in the record to support that the Director of
Investigations made inappropriate or racially insensitive comments.

285 See 1d.

236 See id.
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insensitive or inappropriate, but never discussed it with the staff attorney who authored
the email.

During the course of Outside Counsel’s interviews it was discovered that some
Committee staff and Members had also heard racially insensitive or other inappropriate
comments made by the staff attorney. For example, the designee to the Chair testified
that another staff member™ had told him that the staff attorney made the comment
regarding being a blond-hair blue eyed prosecutor, as well as the comment regarding
African-American prosecutors not being as smart, which comments were also included
in the Chief Counsel’s memos.® The African-American staff member who was the
subject of the previously discussed email testified to hearing the same comments,* but
also indicated that the staff attorney did not make comments that were insensitive on a
regular basis.* Others also testified to hearing the same comments.*® The most junior
member of the Waters team testified to a conversation she had with the staff attorney
wherein the staff attorney made a comment that certain judges nominated to the D.C.
courts were only appointed because they were African-American.*® In addition, the
Chair a testified that at some point the staff member said something that the Chair
found “concerning.”* “It was kind of a racially tinged remark and it wasn’t on the
record, but it was a dismissive remark about — that as a white prosecutor she couldn’t
get a fair — you can imagine how she would be treated in a D.C. jury with all black jurors.
And 1 thought that's really inappropriate.”*®

Several other staff members testified to never hearing any racially insensitive or
inappropriate remarks being made by the staff attorney.?*® With the exception of the

237 See DOI Dep. at 182,

238 Jtis clear that the particular staff member who relayed this information to the Chair's designee had a
strained relationship with both of the attorneys that were terminated. In fact, this particular staff
member testified to having an office “blow-up” with one of the attorneys, (Staffer #3 Dep. at 20-21)
In addition, this same staff member noted that she had several disagreements with the Director of
Investigations and only spoke to her in meetings. (See id, at 41-42.) In fact, there was testimony that
after one such disagreement with the Director of Investigations , this particular staff member
remarked in her office that “that bitch is going down.” (Staffer #4 Dep. at 39.)

239 See Chair Designee Dep. at 27-28.

240 See Staffer #5 Dep. at 47.

241 See id,

242 See Staffer #3 Dep. at 28-29; Chair Dep. at 47.

243 See Staffer #2 Dep. at 163.

244 See Chair Dep. at 47.

5 1,

=246 See Staffer #4 Dep. at 36-37; Staffer #6 Dep. at 38.
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email received by the Director of Investigations, she never otherwise heard the staff
attorney make any additional racially insensitive or inappropriate comments.®’
Committee Members also testified to never hearing any racially insensitive or
inappropriate remarks made by the staff attorney, the Director of Investigations or
anyone else on the staff.*® In fact, the Ranking Member testified that the Chief Counsel
never even brought these allegations to his attention prior to his termination of both
employees.”

Even those individuals who testified to hearing insensitive remarks being made
did not report those remarks to anyone in a supervisory position.?

Despite hearing remarks that were classified as either racially insensitive or
inappropriate made by the staff attorney, no one accused her of racism or of allowing
any insensitivity to invade her decision-making with respect to cases. Rather, the
African-American attorney who was the subject of the previously discussed email made
a point of stating that he did not want to paint her as a bigot, but rather indicated that
the staff attorney was a nice, thoughtful person who was just lacking in cultural
awareness of the fact that what she said could offend someone.®' Likewise, the junior
member of the Waters team indicated that she did not take particular offense to what
the staff attorney said, but rather chalked it up to people having different views.?”

During the course of Outside Counsel’s review, the staff attorney was specifically
questioned regarding these comments. She recognized that in a vacuum the email
regarding the member of the CBC appeared “remarkably insensitive.””® However, she
explained that the Chief Counsel repeatedly talked about the pressure the CBC was
putting on the Chair to make the charges against the Representative in a different
matter go away or to make them resolve quickly. Thus, as the African-American staff
attorney was advocating having a particular charge in a different matter dismissed,
when she sent her email she was referring to the pressure the Chief Counsel referred to
and not about the staff attorney himself.”

247 See DOI Dep. at 184,

248 See Member #6 Dep. at 74; Member #7 Dep. at 54-55; Member #1 Dep. at 52; Member #3 Dep. at 44-
45; Member #8 Dep. at 38-39; Member #2 Dep. at 55-56; Member #5 Dep. at 45-46; Member #4
Dep. at 37.

249 See RM Dep. at 110-111.

250 See Staffer #2 Dep. at 164; Staffer #5 Dep. at 54.

25t See Staffer #5 Dep. at 46.

252 See Staffer #2 Dep. at 164-165.

253 See Staffer #1 Dep. at 135.

254 See id, at 135-136.
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With respect to the alleged comments regarding lawyers from Prince George’s
County, the staff attorney categorically denied making any such comment, and further
stated that she never worked with lawyers from Prince George’s County.®™ She
indicated that most of the prosecutors she worked with were excellent attorneys, and to
the extent they were not it had nothing to do with their race.”® The staff attorney also
denied making comments about it being difficult to get a conviction because she was
blond-baired and blue-eyed, and stated that it was untrue as she did, in fact, get
convictions.”

The Outside Counsel concludes that the staff member made racially insensitive
and inappropriate comments. From a constitutional perspective, however, the
comments’ impact is less clear. Representative Waters could assert a violation of the
Equal Protection Clause, either as a claim of deprivation of liberty or racial
discrimination/selective prosecution, although the Outside Counsel does not believe the
record would establish either claim.258 With respect to an equal protection claim based
on deprivation of liberty, courts have long held that, without proof of some additional
constitutional injury, even the most offensive racial statements do not deprive a person
of equal protection of the law.259 Thus, even comments far worse than those allegedly
made in this instance have been found not to cross any constitutional threshold even for
criminal defendants who are the subject of racial epithets by their arresting officer.260
In this case, Representative Waters cannot assert any additional constitutional injury

255 See id. at 139.
256 See id.
257 See id. at 140-141.

258 Representative Waters has not, and could not, assert a claim under Title VII of the 1964 Civil Rights
Actor 42 U.S.C, § 1981, However, courts apply the same standard or proof for discriminatory intent
or purpose as in the equal protection context. Accordingly, judicial authority from those areas of law
is relevant to any equal protection analysis. See Redding v. Tuggle, 2007 U.S. Dist. LEXIS 67853, at
*g2 (N.D. Ga. July 11, 2007) (“Claims brought under Title V1J, § 1981, and the Equal Protection Clause
are analyzed under the same framework, and all require proof of intentional discrimination.”);
Johnson v, City of Fort Wayne, 91 F.3d 922, 940 (7th Cir. Ind. 1996) (“Although section 1981 and
Title VII differ in the types of discrimination they proscribe, the methods of proof and elements of the
case are essentially identical.”).

259 See Williams v. Bramer, 180 F.3d 699, 706 (5th Cir.1999) (“[Aln officer's use of a racial epithet,
without harassment or some other conduct that deprives the victim of established rights, does not
amount to an equal protection violation .”); Brims v. Barlow, 441 Fed. Appx. 674, 678 (11th Cir. 2011)
{“Here, even if one were to accept Brims's contention that Barlow used a racial epithet, Brims has not
established that Barlow engaged in any other misconduct. Therefore, to the extent that Brims was
attempting to bring a separate equal protection claim, that claim is meritless.”); Carter v. Morris, 164
F.3d 215, 219 (4th Cir, 1999) (“although Carter alleges that individual officers insulted her with racial
epithets, such undeniably deplorable and unprofessional behavior does not by itself rise to the level of
a constitutional violation.”).

260 See Williams, 180 F.3d at 702 (no equal protection violation where officer allegedly called African
American arrestee “boy” and [the ‘N’ word]). Given that congressional disciplinary matters carry far
less due process weight than criminal matters in general, it would seem odd were Members of
Congress to award themselves greater constitutional protections than those afforded to eriminal
defendants.
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because the Committee never recommended, and the House never adopted, any
sanction of her. Moreover, even if Representative Waters had suffered some
constitutionally cognizable injury, it was cured by the process of recommitting her
matter to the ISC and, ultimately, by the formation of a new Committee to decide her
matter.

If Representative Water instead alleges that she was unfairly targeted, or the
investigation against her was otherwise tainted, based on her race, she would be
required to show that the Committee’s actions against her “had a discriminatory effect
and [were] motivated by a discriminatory purpose.”26t With respect to discriminatory
purpose, “[oluly the most blatant remarks, whose intent could be nothing other than to
discriminate on the basis of [race] . . . constitute direct evidence of discrimination.”262
Thus, courts have found equal protection violations only where a decisionmaker
expressed a clear intent to discriminate with respect to the decision at issue.*63 Further,
“[r]emarks by non-decisionmakers or remarks unrelated to the decisionmaking process
itself are not direct evidence of discrimination,”64 Thus, even where courts have
acknowledged the existence of “deplorable and reprehensible” racial comments, they
have dismissed equal protection claims where there was no connection between the
comments and the action or decision complained of,265

As a threshold matter, none of the racial comments alleged here were connected
in any way to the Waters matter. Rather, the comments were more akin to the type of
“stray remarks” in an office setting that, when “unrelated to the decisional process, are
insufficient to demonstrate that [the defendant] relied on illegitimate criteria, even
when such statements are made by the decisionmaker in issue.”266

1t is also important to note that neither the staff member who made the
inappropriate comments was not involved at the ISC stage, although she was involved in
the preparations for the ASC hearing (which never occurred). The Outside Counsel

261 United States v. Armstrong, 517 U.S. 456, 465 (1996) (quotation omitted).
262 Damon v. Fleming Supermarkets of Fla., Inc., 196 F.3d 1354, 1359 (11th Cir. 1999).

263 See 1d, at 1359 (example of a statement indicating discriminatory purpose would be “Fire Barley—he is
too old.”).

264 Standard v. A.B.E.L. Servs., Ine., 161 F.3d 1318, 1330 (11th Cir.1998); ¢f. Gonzalez-Droz v, Gonzalez-
Colon, 660 F3d 1, 15 (4th Cir. 2011) (where a medical board investigator was alleged to have exhibited
bias against a doctor whom he was investigating, court held that “[c]ertainly, ‘a biased decisionmaker
[is] constitutionally unacceptable.” But {respondent’s] duties as the Board's investigative officer do
not involve decisiommaking. A person who investigates and presents an agency’s case, unlike a
decisionmaker, does not have to be neutral.”).

265 See Club Retro v. Hilton, 568 F.3d 181, 213 (5t Cir. 2009) (“As deplorable and reprehensible as the use
of racial profanity is, particularly in the context of intrusive displays of official police authority,
plaintiffs have not alleged that any defendant made a statement that he targeted Club Retro because it
was minority-owned and attracted a mixed-race and mixed-ethnicity crowd.”); Black Spotted Horse v.
Else, 767 F.2d 516, 517 (8th Cir. 1985) (dismissing a Fifth Amendment equal protection claim based
on racial statements because “the connection between the physical injury and the claimed racial
prejudice is not close enough®).

266 Smith v, Firestone Tire & Rubber Co., 875 F.2d 1325, 1330 {(7th Cir. 1989).
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found no evidence that e the staff member at issue made any decisions that determined
the outcome of the matter.

Indeed, the Chief Counsel, despite his awareness of all of the alleged comments,
concluded that “the [ISC] acted honorably in making their decision and reporting the
case out.”267 He also testified that he did not have any basis to believe that any racial
bias or insensitivity by any staff members affected the Committee’s investigation of
Representative Waters.268 Further, he believed that the recommital was the best option
for the ASC as well.262 Accordingly, although the OQutside Counsel finds the statements
by the former staff member, if accurate, entirely inappropriate. There is no reason to
believe that the ultimate decisions in this matter—the adoption of an SAV by the ISC,
and the decision to recommit by the ASC—were motivated by the comments or any bias
they allegedly reflected. Outside Counsel thus recommends that the Waters Committee
ultimately find that the alleged racial remarks made by a staff member do not rise to the
level of a Constitutional violation.27e

IV, CONCLUSIONS AND RECOMMENDATIONS REGARDING DUE
PROCESS ANALYSIS

For the foregoing reasons, it is our opinion that Representative Waters and the
Commiittee failed to raise any viable due process violations, nor did Outside Counsel identify
any additional due process violations not raised by either Representative Waters or the
Committee. As such, the Outside Counsel recommended, and the Waters Committee
unanimously voted to consider the matter through the normal course.

V. FACTUAL FINDINGS REGARDING SUBSTANTIVE ALLEGATIONS
A, Background and Summary of Factual Findings

On September 7, 2008, the United States Departiment of Treasury (“Treasury”) and
the Federal Housing Finance Agency (“FHFA”) placed two government-sponsored entities
(the “GSEs”), the Federal National Mortgage Association {Fannie Mae) and the Federal
Home Loan Mortgage Corporation (Freddie Mac), into conservatorship. At that time,
OneUnited Bank, a minority depository institution (“MDI”) headquartered in Boston,
Massachusetts, held substantial investments in the GSEs preferred stock. Due to the effect
of the Conservatorship on the value of the GSEs’ preferred stock, OneUnited incurred
unrealized losses on its investments that effectively wiped out all of OneUnited’s Tier 1
capital, and, according to the bank executives, threatened the existence of the bank.

267 Chief Counsel Dep. at 85.

268 Chief Counsel Dep. at 83.
269 Id.

270 See Stewart v. Harrah’s Hlinots Corp., 2000 U.S. Dist. LEXIS 10413, at *60-61 {N.D. IiL, July 18,
2000) (“Although [the officer's statement . . . is undoubtedly offensive, it is insufficient to show that
race motivated Stewart’s arrest or the charges brought against him, The record clearly reflects the
existence of probable cause to arrest and charge Stewart—the single remark, unvelated to those
actions, does not establish that racial animus was the motivating factor for [the officer’s] actions.”).
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Representative Waters” husband was a former member of the OneUnited Board and, as a
condition of his service, was required by Massachusetts law to purchase stock in OneUnited.
On December 31, 2007, Representative Waters' husband owned stock in OneUnited that
accounted for less than 0.5% of the outstanding stock in the bank. The stock was valued at
approximately $350,000 and accounted for somewhere between 4.6% and 15.2% of
Representative Waters’ and her husband’s combined net worth. By the end of September
2008, the stock was valued at approximately half that amount.

On September 9, 2008, in the midst of the 2008 financial crisis and the day after the
GSEs were placed into the Conservatorship, OneUnited executives contacted several
Members of Congress, including Representative Waters and the Chairman of the Financial
Services Committee, seeking assistance with arranging a meeting with Treasury to discuss
the Conservatorship. The evidence shows that OneUnited’s Chairman and Chief Executive
Officer (“CEO”) expressed to Representative Waters that he was speaking on behalf of MDIs
generally. Further, the bank’s senior counsel, who was also the Chair-Elect of the Board of
Directors of the National Bankers Association”® (the “NBA”) and Chair of the NBA's
Legislative Affairs Committee, indicated that he was meeting with her in his capacity as
Chair-Elect of the NBA.

After the conversations with OneUnited’s CEO and Senior Counsel, Representative
Waters agreed to assist with arranging a meeting with Treasury, and placed a telephone call
to the then-Secretary of the Treasury to arrange a meeting with several senior Treasury
officials and with what she believed were representatives from the NBA. The evidence
supports the conclusion that at the time Representative Waters placed her call to the then-
Treasury Secretary she believed she was acting on behalf of the NBA.

The meeting with Treasury took place on September g, 2008. OneUnited was the
only NBA bank personally represented at the meeting that was attended by high ranking
Treasury officials and bank regulators, as well as staffers working for Representative Waters,
the Chairman of the Financial Services Committee and a staffer for a Massachusetts Senator,
While recollections of the meeting attendees varied, no witness believed the meeting was
called specifically on behalf of OneUnited, but rather it appeared to be a meeting to discuss
the conservatorship on minority banks in general.””® During this time period in 2008, the
impact of the conservatorship on minority banks was not widely known, The NBA had
begun a survey that had not yet been completed. However, one FDIC official shared with
regulators following the meeting that FDIC research indicated that only two minority banks
were going to be impacted. OneUnited was one of those two banks. During the meeting,
following a general discussion of the conservatorship, OneUnited’s CEO used OneUnited as
an example of the conservatorship on minority banks and explicitly requested that Treasury
pay $50 million to OneUnited for the purchase, or “buy back”, of its shares of Freddie Mac

1 The NBA is a trade association founded in 1927 that represents minority and women owned banks, See
hitp://nationalbankers.org/profile.asp (last visited August 15, 2012).

272 This is consistent with internal Treasury emails, which referred to the meeting as the “Minority
Bankers Association Meeting” and did not include any reference to OneUnited. (See Bates Nos.
COE.WAT.0C.012646-02662.)
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and Fannie Mae.  The Treasury officials and bank regulators told the attendees at the
meeting that they did not have the legal authority to grant OneUnited’s request.

Soon after the September 9, 2008, meeting, the then-Treasury Secretary placed a
telephone call to Representative Waters in which he expressed his concern to Representative
Waters that he had made the meeting available to all MDIs, but OneUnited was the only
MDI represented at that meeting.

Sometime in September 2008, Representative Waters learned that OneUnited
requested $50 million from Treasury and determined that she should not assist OneUnited
with that request because her husband’s investment in and former association with the bank
created a conflict of interest” Sometime after Representative Waters made this
determination, she spoke with the Chairman of the Financial Services Committee about her
husband’s past relationship with the bank, and expressed concern that this relationship
created a conflict of interest. The Chairman, who told the Committee that he was unaware of
Representative Waters’ husband’s financial interest in the bank, counseled Representative
Waters to not assist OneUnited, and said that he would take care of it. While the exact date
of this conversation is not clear in the record, it likely occurred sometime between
September 9 and September 20, 2008.

Following the Treasury meeting, OneUnited executives continued to ask for help
from both Representative Waters’ office and from the Chairman of the Financial Services
Comumittee. Despite Representative Waters’ discussion with the Chairman of the Financial
Services Committee, her Chief of Staff (“COS”) continued to have contact with OneUnited
related to the bank’s request for assistance from Treasury. Outside Counsel did not discover
any evidence that Representative Waters was aware of her COS’s continued contact with
OneUnited, but determined that her COS was acting within the scope and course of his
employment.

On October 3, 2008, The Emergency Economic Stabilization Act of 2008 (“EESA”)
was enacted. EESA established the Troubled Asset Relief Program (“TARP”). The Chairman
of the Financial Services Committee advocated for the inclusion of a provision within EESA
that specifically granted Treasury the authority to assist small minority and community
banks, such as OneUnited, in restoring their capitalization. OneUnited ultimately received
approximately $12 million in TARP funds and a tax credit waiver from the FDIC that was
worth approximately $20 million. OneUnited also raised approximately $17 million in
private capital. Without the private capital, TARP funds and tax waiver, OneUnited would
not have been able to remain adequately capitalized and believed it would have faced
imminent threat of failure.

B. Representative Waters’ Background

Representative Waters was elected to the House of Representative in 1990, and has
represented the 35t district of California since that time. She is currently the most senior
African-American Member of the Financial Services Committee and is the Ranking Member

273 As discussed, infra, n.481, following the Treasury meeting, Representative Waters' COS did not convey
to Representative Waters that OneUnited had specifically requested $50 million from Treasury.
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of the Subcommittee on Capital Markets and Government Sponsored Enterprises.
Representative Waters also serves on the House Committee on the Judiciary. In addition,
she is involved with Congressional Democratic Leadership, and serves as a Chief Deputy
Whip and as a member of the Steering & Policy Committee. She is also an influential
member of the Congressional Black Caucus, where she served as the former Chairwoman.
Representative Waters is married to a former U.S. Ambassador to the Commonwealth of the
Bahamas, and, among other of her legislative and policy concerns, has a long history of
advocating for diversity and inclusion of women and minority and specifically for assisting
small and minority owned banks generally.”™ She also has a history of working with minority
associations including the NBA, the National Association of Women and Minority Law
Firms, the National Association of Securities Professionals, and the Minority Auto Dealers.?

C. OneUnited Bank

OneUnited is a privately-held, minority-owned bank incorporated in Massachusetts.
OneUnited’s headquarters are located in Boston, and the bank has offices in Miami and Los
Angeles. OneUnited is a designated Community: Development Financial Institution
(“CDEI"). According to its website, OneUnited is the “first Black internet bank and the
largest Black owned bank in the country.”® The bank's stated mission is “to be the premier
banking institution for urban communities across America.”*”

1. Senior Management

OneUnited has three members of senior management that are relevant to this
review. The first is the CEO and Chairman of the Board. He began serving as Chairman
of the Board between 1995 and 1996, and became the CEO between 2006 and 2007.*
The CEO and Chairman of the Board has contributed $1,000 to Representative Waters
via the Citizens for Waters campaign fund in 2002, 2003 and 20035, for a total of
$3,000, although he testified that he did not recall making the contributions and
believed his wife likely made them on his behalf.*

The second relevant individual in management at OneUnited is the President and
Chief Operating Officer (“CO0”) of OneUnited. She is married to the CEO and
Chairman, and has been with OneUnited since 1994. She has served as the President
and COO for approximately six years.” Like her husband, she has also contributed to

4 See Rep. Waters Dep, at 15,

275 See NBA President Dep. at 15-16; 7/5/12 Rep. Waters COS Dep. at 74.
276 hitps://www.oneunited.com/about-us/ (last visited August 14, 2012).
277 Id,

278 See OU CEO Dep. at 7.

279 See id. at 21-22,

280 See OU COO Dep. at 6.
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Representative Waters’ campaign fund. In addition, Representative Waters testified
before the ISC that the couple hosted a fundraiser for her at their home in Malibu,
California.®*

Finally, the third relevant individual is the Senior Counsel at OneUnited, who,
during the relevant time period, also served as the Chair-Elect of the NBA and Chair of
the NBA’s Legislative Affairs Committee. He has been serving as OneUnited’s Senior
Counsel since 1997.2%

2. Board of Directors

The Board of Directors of OneUnited currently consists of ten members,
including the CEO and the COQ, as well as a lobbyist and expett in the banking field,
who was also a witness in this matter.” The minimum and maximum number of board
members is set by OneUnited’s bylaws and may increase or decrease as needed.®
Board members serve for one-year terms and are elected on an annual basis.®® The
Board meets once per month and board members are compensated on a per diem basis
for each meeting attended.™®

3. Representative Waters’ Husband'’s Service on the
OneUnited Board

Representative Waters’ husband served on the Board of Directors of OneUnited
beginning in 2004, and he resigned from the Board on April 21, 2008.*” The Chairman
and CEO asked Representative Waters’ husband to serve on the board after he was
recommended by another Board member.”® Representative Waters’ husband told the
ISC that he became acquainted with the Chairman and CEO through their attendance at
periodic fundraisers in the Los Angeles area.” As a board member, Representative
Waters’ husband participated in Board meetings held on a monthly basis. During his

281 See Rep. Waters Dep. at 8-9.
282 See OU Counsel Dep. at 5-6.

283 See https://www.oneunited.com/about-us/company-profile/board-of-directors/ (last visited August
15, 2012).

284 See OU CEO Dep, at 16,

285 See OU Counsel Dep. at 106.

286 See {d. at 105-106.

287 See Amb. Dep. at 6; COE.WAT.0C.014496.
288 See Amb. Dep. at 6; OU COO Dep. at 12,

289 See Amb. Dep. at 13-14.
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time as a board member, he declined to receive the ordinary compensation for service
on the Board.”

Prior to his service on the Board, Representative Waters’ husband did not own
shares of OneUnited stock.®' Massachusetts law required him to purchase qualifying
common stock of not less than one thousand dollars prior to his service on the Board.
See Mass. Gen. Laws, ch. 172 § 13 (2009). Due to this requirement, Representative
Waters’ husband purchased 476 shares of OneUnited Common stock and purchased an
additional 3,500 shares of OneUnited Preferred A stock as an investment in the bank
itself.®? As of December 31, 2007, Representative Waters’ husband’s OneUnited stock
accounted for somewhere between 4.6% and 15.2% of his and Representative Waters’
combined net worth.”® Representative Waters’ husband’s OneUnited holdings equaled
less than one-half of one percent of the total of OneUnited shares.” In June 2008,
Representative Waters' husband’s OneUnited stock was valued at approximately
$350,000.7%

D. National Bankers Association

The NBA is a trade association for minority and women-owned banks. Founded
in 1927, the NBA advocates on behalf of minority and women-owned banks on
legislative and regulatory matters concerning and affecting NBA members and the
communities they serve.”® The NBA currently has a membership of 103 banks in 29
states, two territories and the District of Columbia.®”

1. NBA Staff

The NBA maintains its offices in Washington, DC. The current president of the
NBA also served in that capacity during the relevant time period. The NBA President’s
primary responsibility is to advocate on behalf of the NBA to Members of Congress, the
Executive Branch, and regulatory agencies.”® The President also functions as the chief

290 See OU COO p. 41.
20t See Representative Waters 2003 Financial Disclosure Statements.
292 See Amb. Dep. at 19.
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executive officer handling the day-today activities of the NBA. The NBA also employs a
full-time special assistant to the President, and one other part-time staff member.

In the early part of 2008, the NBA's former president resigned.”® The previous
president had served in that capacity for over 10 years. After the resignation of the prior
president, the NBA was without a president for approximately five months. The current
president began working on September 1, 2008.%° The current president spent his first
week on the job at Citizens Bank in Nashville, Tennessee, undergoing training.*™

2. NBA Board

The NBA is governed by a board of executives consisting of thirteen to fourteen
members.*” The board usually meets four to six times per year and is considered the
policy-making body of the NBA. The board determines a plan of action for the NBA.
The NBA’s governing structure also consists of a Legislative Affairs Committee and an
Executive Committee.*® According to the NBA’s bylaws, the purpose of the Legislative
Affairs Committee is to further “the interests of minority financial institutions through
effective coordination with Congress, Banking regulatory agencies including the Federal
Reserve Board, Federal Deposit Insurance Corporation, Office of Thrift Supervision, and
the Comptroller of the Currency.” The Legislative Affairs Committee is also tasked
with “planning and setting up meetings between NBA members and key Members of
congress and the administration.”™®

3. OneUnited Officer’s Service with NBA

During the relevant time period of this matter, OneUnited’s Senior Counsel also
chaired the NBA’s Legislative Affairs Committee. During his interview before the ISC,
he testified that as Chairman of the Legislative Affairs Committee, he set the legislative
agenda for the association, and planned and scheduled meetings with NBA member
banks and with key Members of Congress and the Administration regarding matters
that might be averse to the minority banking industry.*®

In 2007, OneUnited’s Senior Counsel was elected to the Board of Directors of the
NBA as Chairman-Elect and served in that capacity from 2007 to 2008. In 2009, he
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began his term as the Chairman of the Board of Directors.’” He is currently the NBA’s
Immediate Past Chairman.*®

4. Representative Waters’ Relationship with NBA

The evidence gathered during the ISC in this matter, as well as by Outside
Counsel, demonstrates that Representative Waters has consistently supported the NBA
since she has been a member of Congress. In fact, Representative Waters testified that
she has worked with the NBA:

almost since I came to Congress. It's one of the minority organizations
that I've always supported. Ispeak at their national conventions.
Various members contact me from time to time. And I'm always
interested in the public policy surrounding minority bankers and small
bankers and community bankers. So I'm very familiar with the NBA.*®

Likewise, in his interview with the Outside Counsel, Representative Waters’ COS
testified that:

the Congresswoman is the go-to person for many trade associations,
specifically trade associations that operate in the minority business
space. Sowhether we're talking about the minority auto dealers,
National Bankers Association, national securities professionals,
accountants, lawyers, et cetera, she’s someone that folks seek out to
help gain access to the Federal Government and impact the legislative
process.**

The current President of the NBA, who is not associated with OneUnited, testified
before the ISC that Representative Waters often advocated on behalf of the NBA. He
stated that “[wihenever I was trying to get a meeting with Treasury, it was
Congresswoman Maxine Waters who [ called. Why? Because that was the role she
always played.”™" The NBA President explained, “if we call her to say we've got this
particular problem, she steps in to do what she can do...going to her is what we always
did, you know, and she always responded. She’s highly regarded by our bankers for the
advocacy role that she’s played.”™"*
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OneUnited’s Senior Counsel, who was also the NBA Chair-elect and Chair of the
Legislative Affairs Subcommittee, stated that the NBA would contact Representative
Waters on issues that impacted minority banks.*® He also testified that in his role as
Senior Counsel of OneUnited, he would contact Representative Waters on issues
impacting OneUnited because the bank operated a branch in her district.>™ He
explained that “we have a sort of long had a close relationship sort of with her. So there
are a number of matters that affect her community, of which the bank is an integral part
of that community, and it would be logical to sort of go to her on matters that would
affect her district.”™"*

In the fall of 2008, the NBA lobbied in support of passing the EESA legislation.
Due to her role as an advocate for issues impacting the NBA, Representative Waters was
contacted by, among other groups, executives of the NBA.*®

E. Fannie Mae, Freddie Mac and OneUnited

1. OneUnited’s Investments in Fannie Mae and Freddie
Mac

The evidence demonstrates that as of September 2008, OneUnited had a
substantial investment in the preferred stock of the GSEs. As of September 5, 2008,
OneUnited held 600,000 shares of Fannie Mae preferred stock, series S; 200,000
shares of Fannie Mae preferred stock, series Q; and 100,000 shares of Fannie Mae
preferred stock, series N.¥' As of September 5, 2008, OneUnited held 800,000 shares
of Freddie Mac preferred stock, series Z and 125,000 shares of Freddie Mac preferred
stock, series T.*'"® The Chairman and CEQ of OneUnited testified that in June 2008,
OneUnited “had a larger investment in Freddie and Fannie preferred stock...than we
had Tier 1 capital.”**

The Director of the Division of Supervision and Consumer Protection at the FDIC
testified before the ISC that OneUnited increased its holdings of the GSEs’ preferred
shares in 2008, leading to its overexposure to these shares.™ In fact, the Director of
Division of Supervision and Consumer Protection FDIC also testified that the Area
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Director for the FDIC's Boston Area Office told OneUnited Executives that its
investment in the shares was high, “because I think it was 100-some odd percent of their
capital, over 100 percent of their capital, and that was not good.”'

While the Chair and CEO of OneUnited believed there may have been discussions
between the bank and the FDIC regarding the bank’s high concentration of Freddie and
Fannie stock, he also indicated that the bank felt the government encouraged banks to
invest in Freddie and Fannie by stating they were “safe and sound investments.”” He
also monitored news reports where policymakers extolled the “virtues of Fannie Mae
and what they represented, bringing low and moderate income folks into the
mainstream and supporting the mission of Fannie Mae.”® He also testified that the
Office of the Comptroller of the Currency (“OCC”) provided a low risk weighting for
Fannie Mae, which was another way the government encouraged the investment as a
safe investment.® Similarly, the President of the NBA testified that “our banks were
told this was a good investment to purchase this GSE stock, Fannie Mae.”®

2. Government Conservatorship of the GSEs

In July 2008, Congress granted the Treasury, the Federal Reserve and the FHFA
new authorities with respect to Fannie Mae and Freddie Mac.**® Treasury, the Federal
Reserve and FHFA eventually determined that it was necessary to take action, and on
September 7, 2008, FHFA placed the GSEs into conservatorship.*’

3. Effect of Conservatorship on OneUnited and other
Minority and Community Banks

Following the conservatorship, the FDIC “ran reports to try to identify those
institutions that would have been impacted by that decision.”™ The Director of the
Division of Supervision and Consumer Protection at the FDIC believed that “all of the
bank regulators had that information because we wanted to understand the impact of
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the decision on the banks’ capital, so we ran it for a broad universe, all institutions, and
we also ran it for the MDIs as well.”*

After running its reports, the FDIC determined that with respect to MDIs, there
were less than five institutions “whose capital was significantly impacted by the
placement of Fannie and Freddie into conservatorship.”™® Following the
conservatorship, the FDIC “ran reports to try to identify those institutions that would
have been impacted by that decision.”" The Director of the Division of Supervision and
Consumer Protection at the FDIC explained that by “significantly impacted” she meant
that:

There are different capital levels that have different percentages. Like
10 percent is well-capitalized, and 2 percent is critically
undercapitalized; and when a bank has a 2 percent capital level, then
PCA, the prompt corrective action, kicks in, and they've got 9o days to
come up with a capital plan...[P]rior to Fannie and Freddie being placed
into a — into conservatorship, they were counted as capital; and when
we ran our numbers, we noted that there were — I can’t remember in
terms of the total universe of institutions that were impacted, but I
don’t think there were a whole, whole lot, but I know for the MDIs there
were two that were impacted where the capital levels would have taken
them to critically undercapitalized, under the 2 percent level or lower.®*

One of the two MDIs who would have become critically undercapitalized due to
the Conservatorship was OneUnited.®® The Senior Counsel of OneUnited believed that
after the Conservatorship “the bank was in danger of failing because it was operating
without capital.”® Likewise, the President of OneUnited testified before the ISC that
OneUnited “had about $50 million invested in Fannie and Freddie preferred, and 1
think our unrealized loss was about close to $50 million. So...the stock went down to
close to zero,”™*

Nonetheless, the two MDIs that were affected by the conservatorship, which
includes OneUnited, were not the only small banks affected by the conservatorship. The
evidence demonstrates that community banks were also affected, thus the overall
community of small and minority banks affected by the conservatorship was greater
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than only the two MDIs. A staff attorney for the Financial Services Committee testified
before the Outside Counsel that “there were a few dozen banks that were in a similar
situation that OneUnited was in,”**® The staff attorney clarified that these banks were
“small community banks.”™ Another Financial Services staffer also testified that
around this same time, the Financial Services Committee was made aware that there
were “other smaller-sized institutions that were similarly situated” to OneUnited.*®
Representative Waters’ COS similarly testified that “the Independent Community
Bankers Association sent in a survey that they had that identified, out of a small portion
of their banks, 40-plus that had had significant impact by Fannie and Freddie.”™*

F. OneUnited’s Reaction to the Conservatorship

In the time leading up to, and immediately after the GSEs were placed into the
conservatorship, OneUnited’s Senior Counsel and OneUnited’s Chairman and CEO
contacted several Members of Congress, including Representative Waters, the Chairman
of the Financial Services Committee and a Massachusetts Senator, seeking assistance
with setting up a meeting with Treasury to discuss the conservatorship. During his
meeting with Representative Waters, the Senior Counsel of OneUnited indicated that he
was meeting with her in his capacity as Chair-Elect of the NBA. Similarly, the Chairman
and CEO of OneUnited expressed that he was approaching her on behalf of MDIs
generally.®® While it is true that the Senior Counsel of OneUnited testified that during
the same time period he was also the chairman-elect of the NBA and chairman of the
NBA'’s Legislative Affairs Committee and that he didn’t have an “exact recollection of
when and how I distinguished the roles,” there is no evidence in the record to suggest
that Representative Waters had any reason to believe that the two individuals had not
approached her on behalf of the NBA and MDIs generally.*

1. Initial Outreach Efforts

On August 22, 2008, the Senior Counsel of OneUnited/Chair-Elect of the NBA
sent a letter to Representative Waters on OneUnited letterhead attaching a
memorandum discussing the issues facing minority banks, Community Development
Financial Institutions (“CDFIs”) and not-for profits in connection with the recent
decline of the stock prices of Fannie Mae and Freddie Mac securities.*? Even though the
letter was written on OneUnited letterhead, in the letter, the Senior Counsel of
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OneUnited/Chair-Elect of the NBA indicates that he is the Chairman-Elect of the NBA
and in that capacity is asking for a contact to follow-up with the Treasury Department.*®

A memorandum attached to the August 22, 2008, letter, states that “[t}he recent
decline in the value of the preferred stock of Government-Sponsored Entities (“GSEs”)
creates significant and possibly fatal losses for minority banks, Community
Development Financial Institutions (“CDFIs”) and not-for-profit organizations.”** Prior
to drafting this letter, the Senior Counsel of OneUnited/Chair-Elect of the NBA testified
that he had conversations with a number of NBA member banks, although he could not
recall which banks he spoke with, other than Unity Bank and Trust.*® In addition, the
NBA President, who began serving in that capacity in September 2008, stated that many
member banks were “concerned” about the conservatorship and would call him.*® The
President also stated that the NBA would usually contact Representative Waters for
assistance with such matters, “[blecause that was the role she always played.”™ He
continued by stating that it “was not uncommon for her to step in and advocate for these
banks. And the record is replete with examples of it.”*®

On September 6, 2008, the Senior.Counsel of OneUnited/Chair-Elect of the NBA
sent a letter directly to the then-Treasury Secretary and copied both Representative
Waters and the Chairman of the Financial Services Committee.*® This letter was written
on NBA letterhead and sought to ensure that the interests of minority banks were
properly protected in any resolutions reached regarding the Freddie Mac and Fannie
Mae conservatorship.*® The signature block of the letter indicated that it was sent by
the “Chair-Elect” of the NBA.®'

The Chair-Elect testified that he wrote the letter because he believed MDIsas a
whole would be affected by the conservatorship.®® He testified that the basis of the
concern arose out of the very strong relationship between the GSEs and minority
banks.*® He stated that the NBA had an agreement with Fannie Mae wherein Fannie
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Mae would “provide funds to the association and Fannie Mae would encourage certain
member banks to use their products and services,”* He continued to state that it was a
“partnership, a way for the banks and Fannie and Freddie to really promote the
government’s agenda of affordable housing. Many minority banks, again, operate in
low-to-moderate income areas. In fact, the government sort of encouraged all banks,
including minority banks, to invest in Fannie and Freddie.”® He ultimately testified
that, while he only specifically recalled the name of one NBA member bank that he had
spoken to that had significant exposure due to the conservatorship, he believed he had
spoken with other NBA members banks regarding their Fannie and Freddie exposure
prior to sending this letter.®*

Ultimately the letter requested a resolution that would assist all minority banks,
and did not specifically mention OneUnited. Rather, it stated that “we are not asking for
minority banks to receive a windfall from this resolution. Rather we are simply seeking
a return of the money we invested in the GSEs. In other words, each minority bank
would demonstrate the amount of funds it invested into the preferred stock of the GSEs,
and be assured of receiving that amount in return as part of any resolution you
develop.™ When Representative Waters received this letter, she had no reason to
assume that it was written to assist any particular bank, but rather that it was written on
behalf of the NBA and its member banks.

The ISC in the prior Congress focused on the fact that when this letter was sent,
the NBA’s board had not approved the letter and the President of the NBA was unaware
that the letter was sent until several months after it was sent. However, the Chair-Elect
testified that prior to sending the letter he discussed the substance of the letter with a
fellow member of the Legislative Affairs Subcommittee.*® Further, after a news article
was published by the Boston Globe in March 2009, in which this letter was discussed,
the NBA Board met to discuss the matter and concluded that the Chair-Elect had acted
within his authority as both the Chair-Elect and the Chair of the Legislative Affairs
Committee. The Board concluded that the actions taken by the Chair-Elect were
“consistent with practices and authorities granted him by the association.”®

2, Discussions with Representative Waters and Other
Members

The NBA and OneUnited reached out to several members of Congress at the time
of the conservatorship. For instance, the Chairman of the Financial Services Conunittee
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received the September 6, 2008, letter from the NBA and also received a separate letter
on the same date from a Massachusetts State Senator.®® Prior to receipt of the letter by
the Massachusetts State Senator, he also received a call from her in which she stated
that “there was a terrible problem with OneUnited,” and that they were “about to lose
the only black bank we had.”™®" Even though the call from the Massachusetts State
Senator was about OneUnited, the Chairman of the Financial Services Committee told
her that “it is not just our problem here; it is a National issue.”*

After speaking with the State Senator, the Chairman of the Financial Services
Committee contacted his special counsel, who was a former legislator and colleague
from Boston and said “hey, let’s work on this and see what we can do.”® In addition,
the Chairman of the Financial Services Committee also spoke to two Representatives
who represented districts in Massachusetts and served on the Financial Services
Committee as well.®* The Chairman of the Financial Services Committee testified that
initially he thought “the only thing we could do was for them to get the same kind of tax
relief that everybody else got. It wasn’t until the TARP thing came up that it became
possible to think of some other source of help.”®® He also noted that a number of banks,
in addition to OneUnited, brought the issue of GSE preferred shares to his attention.
Specifically he stated that “it wasn’t just the African American banks. I talked to the
Massachusetts Bankers Association and others, as chairman of the committee, and
Members came to me. So it was one of the most common topics of conversation.
Because again, remember, with the banks, when they lose the value of their preferred
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shares, that becomes a community issue because then their capital is depleted and then
they can’t lend as much.”®

The Chairman of the Financial Services Committee had no prior connection to
OneUnited, but stated his reason for wanting to assist them was “[t]his was an African
American bank, which I think is very important; and I am proud of my record as an
advocate of trying to deal with racial inequality. And it was a bank in the State I
represented.”®

The then-Chief of Staff for the Chairman of the Financial Services Committee
sent the Massachusetts State Senator’s letter to a staffer with the Financial Services
Committee who testified that one of the issues in her portfolio is to “look at diversity
issues, including ways to promote and to strengthen minority-owned financial
institutions.”® This same staffer testified before Outside Counsel that she has a history
of working with Representative Waters’ COS on “workforce diversity issues,” and they
typically communicate about minority-owned financial institutions.* The same day the
Financial Services Staffer received the letter from the Massachusetts State Senator, she
also received the September 8, 2008, letter from the NBA addressing the effect of the
conservatorship on MDIs.*®

Upon receipt of these letters, the Staffer reached out to the State Senator from
Massachusetts to try and get a better understanding of the issue. The Staffer testified
that the State Senator “did not have details as to the scope of the problem, and she, 1
believe, suggested that I call and reach out to OneUnited in particular, which I did.”®"
The Staffer contacted the Special Counsel of OneUnited/Chair-Elect of the NBA who
informed her “that the majority of {OneUnited’s] capital was in the form of preferred
stock [of the] GSEs.”™

In terms of determining whether other minority banks were impacted by the GSE
preferred stocks, the Staffer testified that:

We didn’t know the scope of the problem, we were, given the financial
crisis that was looming and the concerns that if financial institutions
were deemed to be vulnerable to capital issues that depositors could
have a run on the bank, you know, we didn’t have any concrete
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information about other minority-owned financial institutions that
were similarly situated, as OneUnited.

But we did understand that some of the issues raised by OneUnited and
by the National Bankers Association of the possibility of vulnerability
because of a likelihood that minority-owned financial institutions may
have more of this preferred, type of preferred stock, led me to believe
that it was possible that there were other minority-owned financial
institutions that could be similarly situated.”

The Staffer also indicated that she made several outreaches to get a better sense
of the problem and that the “regulators seemed to think there was a small number of
institutions that could be vulnerable because of their ownership of preferred stock, but
no one had any concrete information to dispute the National Bankers Association or
OneUnited’s claims or to confirm them.”™

In addition to the NBA, the Staffer also indicated that the Independent
Community Bankers Association (“ICBA”) made the Financial Services Committee
aware that there were “other community banks, small-sized institutions, which had
similar vulnerability.”*”®

At the same time that OneUnited’s Special Counsel/Chair-Elect of the NBA
contacted Representative Waters’ office, the Chairman of the Financial Services office,
and the Massachusetts State Senator’s office, the Chair and CEO of OneUnited
contacted a United States’ Senator from Massachusetts about the problems OneUnited
was having, and the Senator contacted the Treasury Secretary.””

Following their outreach efforts on September 6 and 7, 2008, the Chairman and
CEO of OneUnited, along with OneUnited’s Special Counsel/Chair-Elect of the NBA,
traveled to Washington, D.C. on September 8, 2008, and each separately met with
Representative Waters, Representative Waters told the ISC that she “remember[ed]
coming to my office and being met I think in the hallway by [OneUnited’s Special
Counsel/Chair-Elect of the NBAL.”™" Representative Waters said that he “was in a panic
saying that all the minority banks were in deep trouble” due to the conservatorship “and
that they needed to talk with the Secretary about it.”*® Representative Waters further
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testified that he asked her to “please help get them to the Secretary of the Treasury,” and
that she told him “sure, let me see what I can do.”® During this conversation
OneUnited’s Special Counsel/Chair-Elect of the NBA indicated to Representative
Waters that he was meeting with her in his capacity as Chair-Elect of the NBA.*®

Likewise, Representative Waters’ COS also recalled OneUnited’s Special
Counsel/Chair-Elect of the NBA coming to Representative Waters’ office on September
8, 2008, to discuss a meeting with Treasury regarding the conservatorship.®
Representative Waters’ COS testified before the ISC that Representative Waters and
OneUnited’s Special Counsel/Chair-Elect of the NBA discussed “the fact that they had
reached out to the Treasury Department, and that the conservatorship had happened to
Fannie and Freddie, and that they hadn’t got a response.”™ Representative Waters’
COS further stated that OneUnited’s Special Counsel/Chair-Elect of the NBA told
Representative Waters “that there was a potential for, you know, several minority banks
to be negatively impacted by the conservatorship, and they wanted help setting up the
meeting.”® While there is nothing in the record to demonstrate that at the time of this
meeting OneUnited’s Special Counsel/Chair-Elect of the NBA knew the extent of the
impact of the conservatorship on MDIs, there is no evidence in the record to establish
that Representative Waters had any reason to doubt what OneUnited’s Special
Counsel/Chair-Elect of the NBA conveyed to her.

On the same day that OneUnited’s Special Counsel/Chair-Elect of the NBA met
with Representative Waters, the Chair and CEO of OneUnited also met with her. When
meeting with Representative Waters, he indicated that he was speaking on behalf of
MDIs generally.® In fact, he specifically stated that the conservatorship “was an issue
for minority banks, that a lot of minority banks were at risk.”®

Following her conversations with both OneUnited’s Special Counsel/Chair-Elect
of the NBA and OneUnited’s Chairman and CEO, Representative Waters believed that
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“all of the minority banks represented by [the NBA] were at risk.”* She also indicated
that neither gentleman ever mentioned OneUnited specifically and that she was
unaware of any “particular institutions” affected by the conservatorship; although, she
had “heard tales about institutions, something in Texas and something in Louisiana.”™®
She also stated that after speaking to these two individuals, she did not “know what their
preferred solution was.”® In fact, she stated that they “didn’t ask for anything. They
asked to meet with Treasury. They didn’t have a solution.”™® At this point in time, the
NBA was the only institution that specifically approached her regarding the
conservatorship.*®

During these conversations with both OneUnited’s Special Counsel/Chair-Elect
of the NBA and OneUnited's Chairman and CEO, Representative Waters stated that her
husband’s stock holdings were never discussed, nor did she even think about his stock
holdings when she agreed to contact the former Treasury Secretary. Moreover,
Representative Waters explained her interest in assisting the NBA as follows:

Let me just tell you this, the way things work around here. Little
people, small business people, minorities, don't have access to Treasury,
to the Secretaries of any of the agencies. Someone was laughing at one
point and told me that the President of the BofA or Wells Fargo, they
pick up the phone and they call the Secretary of the Treasury and say,
hey, how are you doing? We need to talk about this. Or they walk in the
door.

But for small people and minorities, these community bankers, what
have you, you don’t get to do that. And so, they don’t have access, And
oftentimes, you will find, whether it’s in the Latino Caucus or the Black
Caucus or sometimes just rural folks who are trying to get
representation for their bankers, they have to step up to the plate for
them and they have to open the door and they have to get them access.
But it doesn’t happen easily. And I do that. I see that it’s part of my
job. ¥

Following her meetings with OneUnited’s Special Counsel/Chair-Elect of the
NBA and the Chairman and CEO of OneUnited, Representative Waters called the then-
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Treasury Secretary and requested a meeting on behalf of the NBA, Specifically,
Representative Waters stated that she told the then-Secretary:

That the minority banks that I think we had discussed before appeared
to be in trouble and there were representative of the minority banks
that were in town and they desperately wanted to come over there and
see him and find out what was going on and would he see them, and he
said yes.*

The former Treasury Secretary testified before the ISC that he was “consumed
with” other matters related to the financial crisis during the week of September 8, 2008,
but he remembered speaking with Representative Waters and delegating the meeting
she requested, although this was not a major matter to him at the time:

1 got to tell you, these calls were so relatively unimportant relative to
other things I was doing then. Given what was going on, if I ever
explained it to you, on a Richter Scale of sort of a 1 to 10, they would not
have even got up to near 1 in terms of everything else that was going on.
And so T had hundreds of calls

So what hit me, and I can’t tell you whether it was on the first call when
I called Maxine or whether she called back, so I just can’t tell you. But I
would say the other thing that hit me was how quickly she was on to
that issue. And she really was quite aggressive with me - and I think in
a very appropriate way — saying, the first thing, saying that, you know,
there are banks and minority banks that have bought preferred stocks
of government-sponsored enterprises thinking they were going to be
money good; now...you've taken this step and wiped them out, and so
she was concerned about that.

My best recollection was she didn’t mention the name of a bank. My
best recollection is she didn’t mention a name of, you know, the NBA.
But what she wanted was me personally to meet with a group of
minority bankers that were in town and to meet that week.

And I told her I couldn’t but that I would delegate that to someone else.
And ~ and then T had our staff do it, and I can see from the
correspondence that [the under-secretary] had the meeting. I had no
recollection as to who I delegated that to. In the overall scheme of
things, that was just not the big thing to me.*®

392 See id, at 11.
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Representative Waters’ COS testified that the meeting had been granted to
OneUnited’s Special Counsel/Chair-Elect of the NBA, in his capacity as Chair-Elect of
the NBA.** OneUnited’s Special Counsel/Chair-Elect of the NBA was in charge of
sending meeting invitations, and then sent the list of attendees to Representative
Waters’ COS.*® The Chief of Staff then forwarded the names of the attendees to -
Treasury for security clearances.*® According to the COS’s testimony before Outside
Counsel, Treasury was in receipt of the names of the attendees the evening before the
meeting was to occur.®” Representative Waters told the ISC that she did not discuss her
COS’s actions related to setting up the meeting, but rather asked him to be responsible
for the details.*®

3. Preparations for the Meeting at Treasury

On September 8, 2008, at 6:31 PM, a Treasury employee sent an email to
Representative Waters’ COS confirming that the meeting would occur the next day at
11:00 AM.*® That email confirmed that the Treasury had invited the following attendees
to the meeting: then Acting Under Secretary of the Treasury, the Deputy Assistant
Secretary for Financial Institutions Policy, a Senior Advisor to the Acting Under
Secretary, the Director of the Office of Financial Institutions Policy, the Director of the
Division of Supervision and Consumer Protection at the FDIC, the Associate Director,
Division of Supervision and Consumer Protection at the FDIC, and the Deputy
Comptroller from the Office of the Comptroller of the Currency (‘OCC”).*° These
individuals testified that the meeting was called to discuss the effect of the
conservatorship on minority banks in general.

The Acting Under Secretary told the ISC that the request for the September 9,
2008, meeting “came into my office, but it probably came in that day or the ~ even the
day before. Idon’t know.”™® The Acting Under Secretary did not remember who asked
him to attend the meeting, but stated that the meeting “was a request to meet with
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members of the broader community in terms of addressing kind of what we were doing,
why we did what we did and the potential impacts on financial institutions.”*?

Further, the Director of the Division of Supervision and Consumer Protection at
FDIC, who also attended the meeting, stated that she “got a phone call...the night before
to come over to Treasury because there was a concern that several institutions, minority
institutions, were impacted by the government’s decision to place Fannie and Freddie
into conservatorship.”*®

According to Representative Waters’ COS, OneUnited’s Special Counsel/Chair-
Elect of the NBA had the primary responsibility for selecting the meeting attendees
other than the representatives from Treasury and the bank regulators.®* In fact,
Representative Waters’ COS testified that “in general, when we work with associations,
we allow them to decide who the best person or people are to represent their association
and represent the issue that they are dealing with at the time. So, I just said, the
meeting is tomorrow; let me know who's coming.™®

There is evidence in the record that the Chairman and CEO of OneUnited, who
did not have a role with the NBA, invited a staffer from the Massachusetts Senator’s
office. “A day or two after” the Chairman and CEO of OneUnited had initially contacted
the staffer, he called back and “said that there was a meeting scheduled at the Treasury
Department about this issue.”® In addition to the staffer from the Massachusetts’
Senator’s office, Representative Waters’ COS and a staffer from the Financial Services
Committee also attended the meeting. The Financial Services staffer was asked to
attend the meeting by the Chairman of the Financial Services Committee.*”

The additional individuals present at the meeting included the Chairman and
CEO of OneUnited,*® OneUnited’s Special Counsel/Chair-Elect of the NBA, and the
President of OneUnited. A partner with the law firm of Goodwin Procter LLP, who was
Outside Counsel to both OneUnited and the NBA, also attended the meeting. He
testified that he believed he “was representing the National Bankers Association” at the
Treasury meeting.” The NBA had been a pro bono client of his for approximately a
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year and a half at the time of the Treasury meeting, and had been Outside Counsel for
OneUnited for approximately 10 years.*"®

The only NBA member bank represented at the meeting was OneUnited. While
OneUnited’s Special Counsel/Chair-Elect of the NBA stated that he considered inviting
other NBA members, he “didn’t know, again, who was impacted at that time.”" And
while he considered doing a survey of other NBA member banks before sending the
Septembeér 6, 2008, letter, the “meeting again was done on a moment’s notice.”

Neither the then Chairman of the NBA nor the President of NBA attended the
meeting.*"* The President told the ISC that he did not find out about the meeting until
after it occurred, and ultimately asked OneUnited’s Special Counsel/Chair-Elect of the
NBA why he would “have a meeting at Treasury or anywhere else without consulting
me?”*" Degpite the President’s displeasure with the actions of OneUnited’s Special
Counsel/Chair-Elect of the NBA, in March 2009, the NBA Board of Directors
determined that all actions taken on behalf of the NBA by OneUnited’s Special
Counsel/Chair-Elect of the NBA during this time frame were “consistent with practices
and authority granted him by the Association.”" Furthermore, there is no evidence in
the record to demonstrate that Representative Waters knew that the President of the
NBA was unaware of the request for the Treasury meeting.

4. Meeting at Treasury

Outside Counsel's review determined that the meeting at Treasury was essentially
comprised of three parts: 1) a general discussion of the effects of the conservatorship by
government officials; 2) a discussion of the impact on OneUnited specifically as an
exemplar of the effect the conservatorship could have on minority banks; and 3) a
specific request for $50 million by OneUnited as a buyback for its investment in Fannie
and Freddie. As will be discussed below, this is the general recollection of the meeting
attendees and no one testified that they believed the meeting was called solely for
OneUnited.

a. OneUnited’s Special Counsel/Chair-Elect of the NBA

OneUnited’s Special Counsel/Chair-Elect of the NBA recalled that the Treasury
Under-Secretary convened the meeting and “essentially recit{ed] what [the Treasury
Secretary] said maybe a day and a half earlier.™'® After the Under-Secretary completed
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his presentation, OneUnited’s Special Counsel/Chair-Elect of the NBA, who had brought
a copy of the NBA's September 6, 2008, letter to Treasury to the meeting “read through
the letter].]”™"" During his testimony before the ISC, OneUnited’s Special
Counsel/Chair-Elect of the NBA explained that at the meeting he stated that he “was
explicitly representing the NBA."*"® In fact, he stated that he did that “on several
occasions at the meeting.”"® He testified that the purpose of the meeting was to “ensure
that the interests of minority banks are properly protected in any resolution with respect
to the disposition of the GSEs.” In his capacity as Chair-Elect of the NBA, he also
explained that OneUnited was represented at the meeting “as a demonstrative example
of the potential — not the potential impact, but the real impact that this could have on
three communities, that there may be some other banks that were impacted.”*
Ultimately, he testified that as a result of the meeting he “hope{d] that in case sort of
there were any minority banks that were adversely impacted, that, in fact, they would be
protected.” It was his hope that banks could be protected by demonstrating “the
amount of funds it invested in the preferred stock of the GSEs and be assured of
receiving that amount in return as any part of any resolution that developed.”?
OneUnited’s Special Counsel/Chair-Elect of the NBA said, “[alt a bare minimum, we
urged that the GSE resolution include a provision that any minority bank that would fail
due to the investment in the BSE preferred stock would simply have its investment
returned.”

b. OneUnited’s Chairman and CEO

OneUnited’s Chairman and CEOQ testified that he “thought the topic [of the
Treasury meeting] was going to be the — that the economic chaos that was going to
ensue.” He continued by stating that “we just broke the whole economic system, so
like we're probably going to be talking about it and trying to discuss what’s going to
happen.”® He was specifically asked whether he thought OneUnited would be the sole
topic of the meeting, and he responded “No, absolutely not. No, absolutely not.
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OneUnited Bank was not going to be the sole topic. The notion was we were going to
discuss, you know, the economic issues that had — that were cascading upon us at that
point in time.”" In fact, he explained that OneUnited came up as an example of what
was happening in the larger banking community.*® Although he did state that he
believed that “the actions that were taken by the Treasury related vis-a-vis Freddie and
Fannie were — you know, were inappropriate, and I feel like we were damaged as a result
of those inappropriate actions, and so, therefore, I feel like ~ that we were owed money,
and I asked them for the money that we were owed.”* He believed that he requested
around $40 million and agreed that the specific request would have benefited every
shareholder at OneUnited,”® :

c. OneUnited’s President

OneUnited’s President testified before the ISC that OneUnited’s Special
Counsel/Chair-Elect of the NBA told her that the purpose of the meeting “was to share
with Treasury the impact of the conservatorship by minority banks.”* She testified that
OneUnited’s Special Counsel/Chair-Elect of the NBA was there on behalf of the NBA,
and that the attorney was present representing the NBA.** She confirmed that at the
Treasury Meeting OneUnited “asked for our money back.”® She explained that “T
would say for myself what we wanted and what we felt like we were misled in terms of
this being an okay security to own by a bank, and we wanted our money back.”*
OneUnited’s President acknowledged that she got a “sense from the meeting that there
wasn’t a sense in the room that banks were significantly impacted by the
conservatorship.”®*

d. NBA’s Outside Counsel

The attorney who serves as Outside Counsel for both OneUnited and the NBA
testified that he was present at the meeting representing the NBA.*® NBA’s Outside
Counsel testified that OneUnited’s Special Counsel/Chair-Elect of the NBA “spoke on
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behalf of NBA principally and talked about the concern that — the effect it would have on
the NBA on some of their members if they weren’t reimbursed for stock.” NBA’s
Outside Counsel then addressed the group regarding “FIRREAS, the 1989 legislation
that talks about promoting minority banks.”* Finally, the Chairman and CEO of
OneUnited, and OneUnited’s President “focused primarily on OneUnited and
OneUnited’s own losses with Fannie and Freddie stock.”™® He believed that a little less
than half the time of the meeting was spent specifically discussing OneUnited.*® He
further testified that, at the meeting, the representatives from Treasury and the
regulators “largely just ask[ed] questions, asking what the scope of the problem was.
And I seem to remember them saying something along the lines of they are not sure of
the authority under which they would act to provide any such compensation.”™*
OneUnited was the only bank he recalled specifically being mentioned."®

Following the Treasury meeting, Qutside Counsel testified that he walked to
Representative Waters’ office with the Chairman and CEO of OneUnited, the President
of OneUnited, and that OneUnited’s Special Counsel/Chair-Elect of the NBA.*® He
testified that he stayed for approximately 15-20 minutes in her office, but
Representative Waters was not there and he then left to catch a plane back to Boston.*"

e. Director of Division of Supervision and Consumer
Protection for the FDIC

The Director of Division of Supervision and Consumer Protection for the FDIC
told the ISC that OneUnited’s Special Counsel/Chair-Elect of the NBA “pretty much led
the meeting; and the essence of the meeting was to talk about the impact of placing the
GSEs into conservatorship,”* Since the meeting was called by the NBA she did not
think it was odd to have only one member bank present, as she recalled situations where
the ICBA, which has thousands of members, call a meeting and only have one person
present at the meeting.**® The Director of Division of Supervision and Consumer
Protection for the FDIC explained that OneUnited’s Special Counsel/Chair-Elect of the
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NBA said that “minority institutions were devastated.” She actually asked him how
many MDIs were devastated “because I knew, and I didn’t want ~ I wanted to make sure
we were working with the same data.”*® He did not know the exact number, and the
Director of Division of Supervision and Consumer Protection for the FDIC did not share
that information with him, even though she knew the number to be limited.**

The Director of Division of Supervision and Consumer Protection for the FDIC
testified before the ISC that, after she asked about the scope of the problem, “the
meeting kind of shifted, and it turned out to be, you know, here is an instance of one
institution that was impacted, and then [the Chairman and CEO of OneUnited] started
tatking.™* According to the Director of Division of Supervision and Consumer
Protection for the FDIC, he essentially “said that his institution was devastated by this
move, and he asked the Treasury for $50 million, which was the impact of the
placement on his capital.”" He did not explain where the money would come from, and
the Director of Division of Supervision and Consumer Protection for the FDIC said that
the “people in the room just looked at him; it was a really different request.”? She felt
that t&xg request was “almost like open bank assistance, and there’s a law that prohibits
that.”

The Director of Division of Supervision and Consumer Protection for the FDIC
did not recall any discussion at the end of the meeting as to follow-up steps, instead, she
recalled “everyone was listening politely, and I just remember Treasury people saying,
We'll get back to you. Thank you very much. It was more of a polite, listening
conversation.”* Once the meeting concluded, the Director of Division of Supervision
and Consumer Protection for the FDIC asked the regulators to stay behind and she
informed them that she believed the “number of institutions impacted [was] less than
five,” and, according to her, the regulators seemed “surprised to be called over there for
that,”*®
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f. Representative Waters’ COS

Representative Waters’ COS testified before the ISC that the Treasury meeting
was “Based on the letter that was sent to [the then-Treasury Secretary] requesting the
original meeting, which the Congresswoman followed up on, [and that] the purpose of
the meeting was to discuss the impact on minority banks that the conservatorship would
have.”** In describing the meeting, Representative Waters’ COS stated that:

A large chunk of the first 20 minutes was kind of like the introductions,
the niceties and everybody introducing themselves. [OneUnited’s
Special Counsel/Chair-Elect of the NBA] gave the opening statement,
basically saying, I'm here as the Chairman-elect, but I want to
acknowledge that I'm an executive of OneUnited. And then there was
just kind of like a free-flowing conversation. I know there was a
significant amount of time that was dedicated, a conversation between
the FDIC and [the Chairman and CEO of OneUnited].*”

He believed that approximately 25-30% of the meeting revolved around
OneUnited.*® He also stated that the FDIC, OneUnited’s primary regulator, “seemed
fairly familiar about, you know, the content of the conversation, and so there was a
discussion about basically how widespread the problem was, and nobody — nobody that
was at the table could — could answer that question.”* Representative Waters’ told the
1SC that shortly after the meeting, she discussed what took place with her COS. She
stated that her COS “tried to identify who all was in the meeting, including FDIC and
others who were in the meeting, and that he told me that [the Chairman and CEO of
OneUnited] was a little bit heated.”® Representative Waters said that her COS relayed
that the Chairman and CEO of OneUnited “Was saying that they thought that Fannie
and Freddie were safe places for the banks to invest, and it turns out that the
government misled them in some way, and he was mad that the banks were losing
money, that he was losing money.”*

g. Legislative Director for Massachusetts Senator

The Legislative Director for the Massachusetts Senator who had been contacted
on this issue also attended the Treasury meeting. It was his recollection that “the
Treasury Department welcomed everybody and gave a brief overview of what they felt
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the situation was.™® The Legislative Director said that, after the introduction,
“representatives of OneUnited Bank and National Bankers Association made a
presentation...about what they felt the situation was...and made their request for
Federal assistance and...they then...talked about it briefly, and then that was generally
the meeting.”*® He stated that the “topic of the meeting” was that due to the
consetvatorship, the “investments that OneUnited Bank had made into [the GSE]bonds
were essentially worthless; and, as part of that, they were looking for some assistance to
make up for that loss.”*

The Legislative Director also told the 1SC that he believed that during the
meeting, “there was a reference to other banks having similar problems.”* He stated
that he believed “the Treasury Department’s interest in this was the fact that there were
many other community banks that had also invested in these bonds and had lost money
and that the Federal Government needed to find a response to this in some way.”®® It
was his belief that Treasury officials and regulators “were collecting information in order
to make the determination of how to proceed.™ Following the meeting, the Legislative
Director “spoke with [OneUnited] briefly,”*® Other than that brief discussion, he did
not recall if anyone from the Massachusetts’ Senator’s office had any other substantive
discussion of the issues addressed at the meeting with anyone from OneUnited or the
NBA.*®

h. Financial Services Committee Staffer

A Financial Services Committee staffer who attended the Treasury meeting at the
request of the Financial Services Comnittee Chairman prepared a memorandum for the
Chairman entitled “Update on Treasury Meeting with National Bankers Association”
following the meeting,”® The memorandum stated:

OneUnited Bank had about $25 million in Fannie and $25 million in
Freddie and they maintain that the bank is now functioning with
effectively no capital. [OneUnited’s Special Counsel/Chair-Elect of the
NBA] asked Treasury to buy back the preferred GSE stock of MOIs
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[Minority Owned Institutions] that may otherwise fail due to
overexposure from preferred GSE stock. They estimate that this buy-
back could amount to about $74-$100 million to address MOIs’
vulnerability from overexposure of GSE preferred stock. FDIC, the
primary regulator for OneUnited Bank, indicates that they have already
been in contact with the bank to try to devise a plan to address the
capital problem and that prompt corrective action, if triggered, would
still give the bank about 9o days to address any capital issues. Given
the difficulties of raising capital for [MDIs], however, OneUnited Bank
argued that it was in serious danger of failing if Treasury decided not to
offer some sort of protection of buy-back to it.

Although [OneUnited’s Special Counsel/Chair-Elect of the NBA} has
framed the problem of having significant exposure of preferred GSE
stock as one that is, or could be, affecting the solvency of other MOlIs, it
ig unclear to me whether they [sic] are any other MOls that are facing
the same capital situation as OneUnited right now. During the Treasury
meeting, FDIC staff asked [OneUnited’s Special Counsel/Chair-Elect of
the NBA] directly what information he had on the scope of the problem
facing other MOIs and his answer was vague. He responded that he has
heard some anecdotal information from other MOIs but that those
banks are unlikely to step forward to confirm this information due to
the potential public relations problem that it could cause. FDIC staff
seemed skeptical that the scope of this problem with MOIs was
widespread. Although initially [OneUnited’s Special Counsel/Chair-
Elect of the NBA and OneUnited’s Chairman and CEQ] indicated that
the problem facing MOIs could likely be solved with $100 million buy-
back from the affected institutions, at the close of the meeting, they
mentioned a lower amount of $74 million.”*

In her testimony before the 1SC, the Financial Services staffer clarified the
“vague” answer provided regarding the other MOIs affected by explaining that at the
Treasury meeting OneUnited’s Special Counsel/Chair-Elect of the NBA referenced an
informal phone survey that had been conducted, but was hesitant to identify the number
of institutions that may have been impacted.*?

i, Meeting Follow-up by the NBA

The day after the Treasury meeting, a follow-up letter was sent from OneUnited’s
Special Counsel/Chair-Elect of the NBA to the Under Secretary on NBA letterhead.
Representative Waters was copied on the letter and it was also emailed to her COS, who
subsequently forwarded it to the Financial Services staffer in attendance at the Treasury
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meeting.”® This letter memorialized the request made at the meeting whereby the
Treasury Department would redeem the Government Sponsored Entities (“GSE™)
preferred stock held by Minority Depository Institutions (“MDIs”) in order to “avert
possible failure of one if not several” of NBA’s banks.“”* On September 11, 2008, the
NBA sent another letter to the Under Secretary disclosing that it had determined that
the conservatorship affected only two of its member banks.”*

5. Conversation with the Former Treasury Secretary
Following the Meeting

The day after the Treasury meeting, the former Treasury Secretary contacted
Representative Waters and expressed disappointment that more NBA members did not
attend the meeting. According to Representative Waters’ COS, the former Secretary
“said to the Congresswoman...that he thought that it would be larger — a quote, larger
meeting, more banks, more minority banks represented.”® Representative Waters told
the ISC}1 that the former Secretary “said something like he expected more bankers to be
there,”"”

Representative Waters told the ISC that she “had no expectations” as to how
many minority bankers would attend the meeting because she “didn’t know who was
going to be there.”*”® She also stated that she could not recall her exact response to the
former Secretary, but she “probably just said I didn’t know who was going to be there-
who all was going to be there.”®

Representative Waters’ COS testified that following the telephone call with the
former Secretary, Representative Waters asked him “who was at the meeting, why is he
calling me, and I mean, what’s the concern?™® The COS replied “these are the people
that they asked me to invite, these are the people that I sent over there and that’s who
was at the meeting.”*

473 See COS,WATERS.24, attached hereto as Ex. 27.

474 Id.

475 COS.MW.FRANK.53, attached hereto as Ex. 28.

476 Rep. Waters’ COS Dep. at 75-76.

477 Rep, Waters Dep. at 19,

478 Id. at 20.

479 Il

480 Rep. Waters’ COS Dep. at 76.

48 Id, This answer by Representative Waters’ COS did not address the question regarding the concern
raiged by the former Treasury Secretary. A more accurate response to Representative Waters would

have been that OneUnited was the only NBA member bank present at the meeting and that
OneUnited specifically asked Treasury for $50 million as a buy-back for its investment in Fannie and

96



196

G. Representative Waters’ Decision that she should not Assist OneUnited in
its Efforts to Directly Obtain Money

Representative Waters testified that at some point following the Treasury
meeting, once the TARP legislation began to be drafted, she recognized that OneUnited
was specifically seeking money and, because of her husband’s former tenure on the
Board of OneUnited and his current stock holdings with the bank, she determined that
she should not be involved in OneUnited’s specific attempt to get money and spoke to
the Chairman of the Financial Services Committee about the issue. She testified before
the ISC that:

Q: At any point did you consider your husband’s ownership of stock in the
bank as a reason to not be involved in OneUnited’s--

A: Well, I think at the point that we started to talk about TARP and them
actually asking for money, I think that might have been one of my motivations
in talking to [the Chairman of the Financial Services Committee] too, that I
shouldn't be involved with that.

Q: Why not?

A: Well, as you said, several reasons. TARP was new, they were asking for
money. 1didn’t know or understand the implications of that. And it was at
that point that I realized that if they were asking for money that I perhaps
should take a distance from that. I would not be involved in that.*?

This issue was addressed later in her testimony under questioning by one of the
Members on the ISC. Representative Waters clarified that she believed the conflict
existed if she were to assist OneUnited specifically obtain money pursuant to TARP:

ISC Member:  Okay. You seem to have had a pretty keen understanding
that if they were asking for TARP money specifically, that that would create a
conflict of interest for you; is that correct?

Ms. Waters: That’s right, because you had a singular bank who was now
raising that question. That’s different then an association asking to meet with
the Treasurer under FIRREA.*®

‘While the date of his conversation with Representative Waters is not clear,” the
Chairman of the Financial Services Committee expressed that he was also concerned

Freddie preferred stock. Had her COS advised her of this request at that time, Representative Waters
would have been aware of the potential conflict sooner and any appearances of impropriety could
possibly have been avoided.
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about OneUnited and since they were a Massachusetts bank, Representative Waters
should stay out of it and he would handle the situation:

Q: Turning back to your conversation with Representative Waters, was there
any reason why you counseled her not to get involved?

A: Yes, because she said [her husband] had been involved with that bank.
Well, I take it back because I don’t remember when the OneUnited thing
because [inaudible] but I did think that because [her husband] had been
involved it was better for her not to be involved. She got a little stressed
because it is a black bank and she is the senior African-American member on
the Committee. I know what it is like to have people come to you and ask you
for help in many ways. And so I said in this case, look, I have every interest in
helping this bank so why don't you just stay out of it.*°

Representative Waters’ COS also testified that he was aware of this conversation,
as he testified before the OCE:

He became aware of the conversation between Rep. Waters and [the
Chairman of the Financial Services Committee] when, as he went through his
tasks with Rep. Waters one day following the September meeting, she
indicated that he need not work on the minority-bank matters because, as she
said, “I spoke to [the Chairman of the Financial Services Committee.] Don’t
worry about it.” He took this to mean that he need not work on the NBA
matters that day. He does not remember Rep. Waters making any reference
to [the Chairman of the Financial Services Committee] instructing her not to
get involved in NBA matters.*®

Representative Waters’ COS’s testimony before the 1SC differs from the MOI of
his interview before the OCE.

Q: Canyou tell us a little bit about the circumstances surrounding how you
became aware of that conversation?

A: Yeah. I believe the Congresswoman — they have several kind of fly-by
conversations. They talk to each other often about issues that are going on. I
think that what happened after the meeting, based on communications, et
cetera, and by the fact that we hadn’t gotten results from the survey bank, et
cetera, that at that time no other banks had basically stepped up and said,
ook, you know, there’s a — we have an issue with this Fannie and Freddie
piece. Andso I think the conversation that the Congresswoman had was

484 The Chairman of the Financial Services Committee testified that he believed the conversation took
place during the to-day period following the Treasury meeting, but prior to the first version of the
TARP legislation being circulated on September 20, 2008. (9/11/12 FSC Chair Dep. at 14-15.)

485 FSC Chair Dep. at 23-24.

486 Rep, Waters’ COS OCE MOL
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basically, look, you know, we were approached by the NBA about this, but at
this point it seems like OneUnited has a problem. I don’t want to get involved
with this on this level. Can you do it? And [the Chairman of the Financial
Services Committee] kind of said, stay out of it, I'll take over, or something
like that.*

In his interview with Outside Counsel, Representative Waters’ COS confirmed his
OCE testimony that following his conversation with Representative Waters he believed
he was not to work on the issue that day.“® It is critical to Outside Counsel’s analysis of
this matter that Representative Waters took steps to inform her staff of the conflict that
existed. Representative Waters’ COS’s testimony demonstrates that she informed him
of her conversation with the Chairman of the Financial Services Committee. Further, in
Representative Waters’ press conference on August 2010 she stated:

There has also been a question about whether or not I instructed my
staff not to get involved with OneUnited Bank, and their interest in
assessing (sic) TARP funds.

My staff had only been involved in understanding the impact of the
financial crisis on small and minority banks broadly and assisting in
setting up the meeting with the Treasury Department for, again — again
- the National Bankers Association.

1 told my chief of staff that I had informed [the Chairman of the
Financial Services Committee] about OneUnited Bank’s interest, that

487 Rep. Waters’ COS Dep. at 80. Representative Waters’ COS contradicts himself in other ways as well,
His ISC testimony suggests that he understood that he could not have involvement with OneUnited
because they were the only bank affected by the conservatorship and, therefore, any actions would
solely assist OneUnited as opposed to the NBA as a whole. This is contradicted by later testimony
where Representative Waters’ COS testified that community banks also contacted Representative
Waters' office as they too were affected by the conservatorship. However, there is sufficlent evidence
in the record to support the testimony that while only a small number of minority banks were
affected, small community banks were also affected by the conservatorship. Thus, Representative
Waters and her staff were permitted to assist the larger community, of which OneUnited is a part.
See, e.g., 2008 Ethics Manual, at 234 (“It is a principle of ‘immemorial observance’ that a Member
should withdraw when a question concerning himself arises; but it has been held that the
disqualifying interest must be such as affects the Member directly, and not as one of a class.”){citing
John V. Sullivan, Parliamentarian, Constitution, Jefferson’s Manual, and Rules of the House of
Representatives, One Hundred Tenth Congress, H. Doc. 109-157, 109 Cong., 2d Sess. (2007), § 673).

488 7/5/12 Rep. Waters’ COS Dep. at 53. There is additional evidence in the record, beyond his testimony
before the OCE and Outside Counsel, to contradict that Representative Waters’ COS believed he was
only to abstain from working on the matter that day. The Chief Counsel and Staff Director of the
Financial Services Committee testified to having a brief conversation with Representative Waters’
COS “in which he mentioned the concern about the conflict.” (FSC Chief Counsel Dep. at 17.) She
continued to state that “I do remember having a conversation with {Representative Waters' COS}
where he proactively indicated that his boss was concerned and taking a step back.” Id. While the
Financial Services Committee’s Chief Counsel believed this conversation occurred once they began
working on the EESA legislation, she could not be certain of the exact timing of the conversation. (Id.
at 17-18.)
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we were only concerned about small and minority banks broadly, that
[the Chairman of the Financial Services Committee] would evaluate
OneUnited’s issue and make a decision about how to proceed.*

Also during Outside Counsel’s interview of Representative Waters’ COS, he was
asked how Representative Waters was able to continue working on the TARP legislation
in light of the concerns she had discussed with the Chairman of the Financial Services
Committee. Her COS responded as follows:

Okay. Sotwo things. One, the TARP ~ I guess the initial thing that I
will say is that the TARP bill was not about OneUnited, right? So the
TARP bill was an $800 billion bill that was aimed at shoring up the
entire United States financial services system, right, and potentially the
world financial system. So, as a general matter, OneUnited or any other
individual bank, including large banks like Goldman, Bank of America,
J.P. Morgan, were not, I don’t think a consideration for any member.
The question was, what are we going to do broadly to ensure the
stabilization of the financial services community, period.

And so from a “how” perspective or a “why” perspective would the
Congresswoman continue to work on the TARP bill is that it’s part of
her duty and responsibility. She had leadership on the Financial
Services Committee. And what she did would have been any meetings,
drafts of legislation, proposed amendments, changes to the bill,
briefings by the Treasury Department or other entities in the financial
services community. She would have participated in those.**

During the course of his interview, several emails between Representative
Waters' COS with either OneUnited’s Special Counsel/Chair-Elect of the NBA and
OneUnited’s Chairman and CEO regarding specific legislative language were
identified,”" and he was asked whether he believed those were on behalf of OneUnited
specifically or coming from the NBA. He stated that “given that there had been multiple
people from the NBA all engaged in this issue, 1 was very comfortable and clear that this
was a broad concern of the NBA. ™

49 Gee Tr, of Rep. Waters August 2010 Press Conference.
490 7/ /12 Rep, Waters’ COS Dep at 40-41.
491 Those communications will be discussed in detail later in this Report, infra section H.1.

492 7/5/12 Rep. Waters’ COS Dep. at 45-46. This testimony is in conflict with the NBA’s letter dated
September 11, 2008, on which Representative Waters was copled. COS.MW.FRANK 53. In that
letter, the NBA disclosed that only two of its member banks were seriously affected by the
conservatorship, so Representative Waters” COS’ statement that he was comfortable that this was a
“broad concern of the NBA” is belied by the facts in the record, of which he had notice.
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Finally, Representative Waters’ COS indicated that Representative Waters was
not only approached by the NBA, but by community banks as well:

Also around that time, the Independent Community Bankers
Association sent in a survey that they had that identified, out of a small
portion of their banks, 40-plus that had had significant impact by
Fannie and Freddie, and they needed special consideration within the
EESA for their banks as well. And the ABA had significant, and still
have significant, letters and correspondence on their web site that they
sent to the Financial Services Committee talking about the impact that
Fannie and Freddie have on their members, which are from small to
large.*®

Ultimately, Representative Waters’ COS was asked what type of involvement with
OneUnited and TARP he could work on following Representative Waters’ conversation
with the Chairman of the Financial Services Committee. He answered as follows:

Well, I think the matters — as I understood it, the Congresswoman’s
working knowledge was around this idea that they had been asked for
$50 million as a repayment, a buyback. And so, for me, the
conversation was that that is a dead issue. If there’s to be a response to
that ask, that type of ask, that’s not something that you're to work on.*

The context within which I was working was a broader context around NBA's
ask, the ICBA and the ABA. So I see them as separate things.”®

H. Continued Communications with OneUnited and Representative Waters’
Office

Outside Counsel’s review of the evidence determined that following the meeting
at Treasury, OneUnited’s Special Counsel/Chair-Elect of the NBA and OneUnited’s

493 Idl, at 46.

494 In this testimony, Representative Waters’ COS recognizes that Representative Waters was aware of the
$50 million request by OneUnited. As discussed earlier, supra n. 481, he did not inform her of this
request following her phone call with the former Treasury Secretary. Further, he testified that he
could not recall any specifics of his conversation with her regarding the Treasury meeting nor could
he recall ever informing her of OneUnited’s $50 million request. (9/13/12 Rep. Waters’ COS Dep. at
202-25.) Representative Waters' testimony on this topic does not assist in clarifying when she
actually learned of this request. “I don't know what their preferred solution was. Iwas not in the
meeting where they talked to the Treasury. I'm reading newspaper accounts, and I'm hearing little
gossip here and there about what they might have been suggesting. I don't know if that wasa
legitimate suggestion, if that was something that somebody just made up because they thought that's
what happens when a government sponsored agency is under conservatorship. I don't know what
would have inspired or driven that kind of conversation.” (Rep. Waters Dep. at 51-52.) Thus, the
exact date when Representative Waters first learned of this $50 million request by OneUnited is
unclear.

495 77/5/12 Rep. Waters’ COS Dep. at 54-55.
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Chairman and CEO continued to contact both Representative Waters’ office and the
office of the Chairman of the Financial Services Committee. Despite Representative
Waters’ conversation with the Chairman of the Financial Services Committee, which she
conveyed to her COS, unknown to Representative Waters, her COS continued to
communicate with executives of OneUnited.

1. OneUnited’s Communications with Representative
Waters’ COS and the Financial Services Committee

On September 11, 2008, at 10:16 pm, OneUnited’s Special Counsel/Chair-Elect of
the NBA sent an email to Representative Waters’ COS and the Massachusetts State
Senator who had been involved in this issue, the Chairman and CEO was also copied on
this email. The email stated:

[pJlease see attached American Banker article re: [the Chairman of the
Financial Services Committee] and GSE Takeover by Treasury. See
asterix [sic] at top of third column: “House Financial Services
Committee Chairman...said he does not think any bank will be allowed
to fail as a result of the takeover.**®

Representative Waters’ COS forwarded this email to the Financial Services staffer
who had been present at the Treasury meeting.

On September 12, 2008, the day after OneUnited’s Special Counsel/Chair-Elect of
the NBA sent his letter to the Treasury Under Secretary, and copied Representative
Waters, informing the Under Secretary that only two NBA member banks were
significantly impacted by the conservatorship, OneUnited sent a facsimile to the
Chairman of the Financial Services Committee,*” This document outlined why
OneUnited’s investment was unique and needed to be protected.*®

On September 15, 2008, a Financial Services Committee staffer drafted a memo
to the Chairman of the Financial Services Committee with the subject “Draft Letter to
Treasury about OneUnited Bank.”™® The memo attached a draft letter to Treasury
expressing support for the NBA’s proposal to redeem the preferred GSE stock of
minority owned institutions, and also notes that OneUnited had discussed their
problems with two other Representatives from Massachusetts.*™

In addition to the draft letter, the staffer also attached a chart to the
memorandum entitled “A Request for Protection from U.S. Treasury to Avert the Failure

496 COS,MW.FRANK.102, attached hereto as Ex. 29.
497 See COS.MW.FRANK 57, attached hereto as Ex. 30.
498 See 1d.

499 COS.MW.FRANK.25, attached hereto as Ex. 31,

500 See id.
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of OneUnited Bank due to its Investment in GSE Preferred Stock.”™" The chart
contained the following three boxes: 1) OneUnited Bank Investment In GSE Preferred
Stock; 2) Call Report Data; and 3) A Request for Protection from U.S. Treasury to Avert
Failure.”” OneUnited’s Special Counsel/Chair-Elect of the NBA confirmed that
OneUnited created the chart, and said “[o]ne of the purposes {of creating the chart] was
to detail, at least according to the document, the — sort of capital shortfall that
OneUnited faced...due to the loss of capital as a result of the GSE seizure.”™ He
testified that the chart was “a request to Treasury for repayment.”®*

The next communication from Representative Waters’ COS involving OneUnited
did not occur until September 19, 2008, at 12:20 pm when he sent the Financial Services
staffer an email with the subject “OU is in trouble.” She responded at 12:21 pm stating
“depends on scope,” and he replied at 12:22 pm “I think it will become a timetable
issue.”® The Financial Services staffer testified before the ISC that she believed
Representative Waters’ COS was referring to “an issue with trying to act quickly, and I
think that they had not heard back from Treasury in terms of whether Treasury was
going to implement the National Bankers Association proposal, so it’s probably a
reference to that,”*® However, when the same staffer was interviewed by Outside
Counsel, she testified that she did not recall what she was referring to in this email.
Based on the record in this case, Outside Counsel believes it is a reasonable
interpretation that this email is a specific reference to OneUnited’s call report, which
was due at the end of September, and OneUnited’s potential failure, During that same
interview, the Financial Services Staffer testified that she did not recall if she took any
action related to that email.*®

507

Staffers are prohibited from taking official acts to aid the personal business or
interest of their employing Member. This email can be construed as an official act to
assist OneUnited, however, there is insufficient evidence in the record to prove by clear
and convincing standards that Representative Waters” COS was aware of Representative
Waters’ husband’s investment at the time this email was sent. To the contrary, during
questioning regarding an email sent on September 22, 2008, her COS responded that “I
knew that the ambassador had been on the board that he had come off the board. 1
knew that the Congresswoman had an investment and had gotten rid of that investment.

501 COS. MW FRANK 54, attached hereto as Ex. 32.
502 See idl,

508 OU Counsel Dep. at 86.

504 Id,

505 COS.MW.FRANK 44, attached hereto as Ex. 33.
s06 FSC Staffer #2 Dep. at 58-59.

507 7/25/12 FSC Staffer #2 Dep. at 11.

508 See 1d. at 12.
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I was not conscious at the time that the ambassador still had an investment. So that
would not have been a red flag.”*® There is, moreover, no evidence that Representative
Waters was aware that her COS sent this email. As such, while there is some evidence in
the record to suggest that Representative Waters’ COS should have known of the conflict
at the time he sent this email, Outside Counsel recommends that the Waters Committee
determine that there is insufficient evidence in the record to support by a clear and
convincing margin that the sending of this email constitutes a knowing violation of the
ethics rales.®® It is important to note that while the Outside Counsel has raised
concerns regarding credibility of certain witnesses, the ultimate findings,
recommendations and conclusions of the Outside Counsel are not based on credibility
determinations. Rather, the credibility concerns are raised so that credibility
determinations can properly be made by the Members of the Waters Committee
themselves.

Approximately one hour later, the Financial Services staffer sent an email to the
staff director for the Financial Services Committee. In that email she wrote:

[an individual] with FDIC indicated that FDIC does not have authority
to implement NBA proposal. From what he knows, Treasury was
“looking underneath sofa cushions” to see if they had authority through
one of their programs, which may be one of the reasons that they
haven't closed the loop with us on how they can be supportive to date.

509 7/5/12 Rep. Waters” COS Dep. at 63. Outside Counsel questions the credibility of this testimony.
While there is no evidence in the record that Representative Waters’ COS was involved in any way
with Representative Waters’ financial disclosures, Representative Waters’ COS is also her grandson
and, in addition, a year prior to this email being sent Representative Waters publicly disclosed at a
Financial Services Subcommittee Hearing that her husband had an investment in the bank.
Representative Waters’ COS testified that he was aware of the statement from the Subcommittee
Hearing, but could not recall if he was aware of it at the time it was made or only became aware of the
statement when gathering documents in connection with the Committee’s investigation. (9/14/12
Rep. Waters’ COS Dep. at 5-6.) In addition, Representative Waters testified that her COS “would have
known” about the investiment because “everybody knows.” (Rep. Waters Dep. at 48.) But thereis no
evidence in the record that Representative Waters directly disclosed her husband’s investment to her
COS.

sio There is Committee precedent in which, after a referral from the OCE, actual violations are found, but
determined to not be “knowing” violations and, while the matters are not dismissed, no disciplinary
action is recommended, and no additional sanctions are ordered. See, e.g., House Comm. On Ethics,
In the Matter of Allegations Relating to Representative Jean Schmidt, H. Rep. 112-195, 112th Cong,,
1st Sess. (Aug. 5, 2011) (deciding not to dismiss a matter because, despite the Member's “apparent
lack of knowledge of this arrangement, it was in fact improper and constituted an impermissible
gift.” The Committee further found that, because of the Member’s lack of knowledge of the improper
gift, while she was required to “disclose and repay the improper gift,” in accordance with House rules,
laws and other standards of conduct, no sanction was necessary); See House Comm. On Ethics, In the
Matter of Allegations Relating to Gregory Hill, H. Rep. 112-194, 112th Cong., 1st Sess. (Aug. 5, 2011)
(deciding not to dismiss a matter because, despite the employee’s reasonable reliance on W-2s
provided to him by the campaign, he was, in fact, paid in excess of the outside earned income limit.
The Committee further found that, because of the employee’s lack of knowledge of the violation of the
earned income limit, while he was required to repay the excess money received, no further action was
necessary.)
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As of yesterday, [the FDIC employee] said Treasury had not been in
contact with...the FDIC with a conclusion on it. FDIC is willing to work
with [the] institution on capital restoration plan but that does not go to
implementation of proposal.”’

The Financial Services staffer recalled a conversation with the Director of FDIC's
Office of Legislative Affairs, in which “Treasury and possibly FDIC indicated they
warted to be supportive to minority-owned financial institutions, but it was not clear to
us, nor was it clear to them whether they had sufficient authority to implement the
National Bankers Association proposal.”®"?

2, The EESA Legislative Process Begins

As it became increasingly clear that neither Treasury nor the FDIC had the
authority to implement the NBA’s proposal to assist minority banks, minority and
community banks began to lobby for a legislative solution to the problem.

The Chairman of the Financial Services Committee said that he did not
remember specific follow-up activity after the Treasury meeting. Rather, he explained
that “there was a constant set of meetings going on about all aspects of this, so I didn’t
want to stress from all small banks that we had to do something.”® The Chairman
further explained to the ISC that the concerns raised by OneUnited and the NBA were “a
small part of a concern expressed by the American Bankers Association, the
Independent Community Bank Association, the Mass Bankers who talked to me, a
component of ABA. There was just a lot of conversation,”™" The Chairman also stated
that “[t]he minority bank concern with GSEs was a subset of a general concern. And we
would not have gotten legislation passed and signed that quickly if it had only been
minority banks, I guarantee you that.”®® The Chairman said that the issue related to the
conservatorship did lead to legislation, but explained that the legislation was necessary
because “this is, again, pre-TARP, so there is no money around.”"®

OneUnited’s Special Counsel/Chair-Elect of the NBA sought to address the need
for a legislative solution when he sent an email on September 19, 2008, at 12:38 pm to
Representative Waters’ COS, copying the senior legislative assistant for the
Representative in whose district in Massachusetts OneUnited is headquartered, and the

s COS. MW .FRANK.43.

512 FSC Staffer #2 Dep. at 49.
18 FSC Chair Dep. at 29.

st Id, at 34.

55 Id. at 35.

516 Id, at 30.
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Chairman and CEO of OneUnited.*” The email proposed a provision in the Continuing
Resolution, a temporary appropriations bill, as an alternative back-up strategy in case
Treasury did not grant the specific relief OneUnited had requested.”™ The language
proposed by OneUnited’s Special Counsel/Chair-Elect of the NBA was:

Provided further, [sic] That, notwithstanding any other provision of
law, the Director of Federal Housing Finance Agency, acting as
conservator, shall, or shall cause the regulated entities in
conservatorship to, immediately redeem at the purchase price paid the
preferred stock of such regulated entities in conservatorship which is
held by a [U.S. Department of Treasury certified Community
Development Financial Institation. "

Upon receipt of this email, Representative Waters’ COS testified that he would
typically have reviewed the email, but would not take any other action.®
Representative Waters said she was not aware that OneUnited’s Special Counsel/Chair-
Elect of the NBA was sending emails such as this to her COS, but she was not
surprised.®' She explained:

Staff, when they are working, when they are considered to be, you

know, a key person in the an office, whether it is the chief of staff or
someone handling particular issues, they get emails from everywhere.
They get emails from people who think they can help them. They get
emails from people who are trying to persuade them to help them. They
get emails that are informational. This stuff goes on all day long. So1
am not surprised that as a chief of staff that someone would not — and
even [OneUnited’s Special Counsel/Chair-Elect of the NBA] would not
email them either informing them about what they are doing and asking
advice. It just happens all day every day.®®

517 OneUnited’s Special Counsel/Chair-Elect of the NBA testified that “at the time, I was chairman-elect
[of the NBA] and chairman of the Legislative Affairs Committee. I 'was also senior counsel for
OneUnited...I don’t have {an] exact recollection of when and how I distinguished the roles.” (OU
Counsel Dep. at 79.) Moreover, several individuals testified before both the ISC and Outside Counsel
that OneUnited’s Special Counsel/Chair-Elect of the NBA was their point of contact with the NBA.
(7/5/12 Waters’ COS Dep. at 49-50; NBA Counsel Dep. at 9; FSC Staffer #2 Dep. at 8.) Based on the
testimony in the record, Outside Counsel is unable to conclude whether OneUnited’s Special
Counsel/Chair-Elect of the NBA was acting in his capacity at OneUnited or with the NBA when he
sent communications to Representative Waters’ COS.

518 COS, WATERS.31,attached hereto as Ex. 34. This strategy was never adopted, nor is there any evidence
that Representative Waters’ COS forwarded this email to anyone or otherwise took any action related
to the receipt of this email.

519 COS.WATERS.31.

520 Rep. Waters’ COS Dep. at 40-41.

521 Rep. Waters Dep. at 34.

522 Id, at 34-35.
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Further complicating matters during this time period is the fact that
Representative Waters’ COS testified before Outside Counsel that the staffer in
Representative Waters® office who was assigned to work with the Financial Services
Committee was on maternity leave during this time period, so Representative Waters’
COS became the point person with the Financial Services Committee until the staffer’s
return.®®

The following day, on September 20, 2008, Treasury circulated its first draft of
the legislation that would ultimately become the TARP bill. That same day, Mr. Moore
forwarded that draft legislation to the Chairman and CEO of OneUnited.** The email
did not contain any text, and the Chairman and CEO of OneUnited testified that he did
not recall receiving the email, but that it was likely sent to him because “probably in
these issues in and around, you know, minority banking and inner-city finance and
those sorts of issues. I probably know more about those issues than anybody else.
Period.”™

Two days later, on September 22, 2008, Representative Waters’ COS received an
email from the Chairman and CEO of OneUnited, which forwarded an email from a
OneUnited Board member who has been described as a lobbyist and expert in the
banking field.*® In the email, the Chairman and CEO of OneUnited asked
Representative Waters’ COS to “print this for our meeting,”™ During the course of

523 7/5/12 Rep, Waters’ COS Dep. at 30-31.
524 See COS.WATERS. 34, attached hereto as #x. 35.
525 QU CEO at 64.

526 See CSOC.WAT.000744, attached hereto as Ex. 36, Representative Waters’ COS testified that he was
“not sure” if he was aware that the individual who was both a OneUnited Board member and a
lobbyist, was, in fact, associated with OneUnited, (7/5/12 Rep. Waters’ COS Dep. at 51-52.) This
testimony is questionable in light of the facts in the record. The record demonstrates that this same
individual sent Representative Waters’ COS an email on July 16, 2008, requesting a meeting with
Representative Waters, In that email, he specifically states that he serves on the board of OneUnited.
(See Waters_o71912_11, attached hereto as Ex. 37.) Representative Waters’ COS testified that he
received this email, but otherwise could not recall reading it. (9/13/12 Rep. Waters' COS Dep. at 10~
11.) Further, the board member testified that he had been in a meeting with Representative Waters’
COS where he mentioned that he served on OneUnited’s board, and did not think that Representative
Waters’ COS seemed surprised by that news. {OU Board Member Dep, at 13.) Further, the board
member testified to having a long-standing working relationship with Representative Waters and her
staff, (Seeid. at 11-12.) Notwithstanding the credibility of Representative Waters’ COS, it is
fmportant to note that the board member testified that he was never retained to lobby on behalf of
OneUnited, and any legislative language he sent o either Representative Waters' COS or staffers of
the Financial Services Comumittee during this time period were pro bono efforts on behalf of either the
NBA or other associations, but were not on bebalf of OneUnited. (See id. at 14, 22-23, 25-26,) Nor
did OneUnited ever direct him to draft such legislation or any other proposals on their behalf, (Seeid.
at 33-34.)

527 See CSOC.WAT.000744, attached as Ex. 36.
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Outside Counsel’s review, Outside Counsel was unable to determine that any meeting
actually occurred between Representative Waters’ COS and the Chairman and CEO of
OneUnited. Representative Waters’ COS testified before Outside Counsel that he did
not recall any such meeting, and also testified that he did not realize that the individual
who had drafted the proposed language was affiliated with OneUnited as he only knew
him as an expert in the banking field.*® Likewise, the Chairman and CEO of OneUnited
testified that he did not recall sending the email nor did he recall meeting with
Representative Waters’ COS.* Further, Representative Waters testified that she was
unaware of any meeting between her COS and the Chairman and CEO of OneUnited
around this time, nor had she ever seen this email.®® The only evidence the Outside
Counsel uncovered of a meeting with anyone related to OneUnited at this time period,
was a meeting between a staffer from the Financial Services Committee and
OneUnited’s Special Counsel/Chair-Elect of the NBA.®' That staffer also could not
recall if the meeting was specifically about OneUnited or if other banks were discussed
as well.® In addition, he could not recall who requested that he meet with OneUnited’s
Special Counsel/Chair-Elect of the NBA.*®

The language that was proposed in the email is as follows:

Provided that, notwithstanding any other provision of law, the Director
of the Federal Housing Finance Agency, acting as conservator, shall, or
shall cause the regulated entities in conservatorship, to immediately
redeem at the purchase price paid the preferred stock of such regulated
entities in conservatorship which is held by any Department of Treasury
certified community development financial institutions which, as of
September 5, 2007, had more than five percent of its total assets
invested in the preferred stock of the regulated entities in
conservatorship.”™

Outside Counsel has examined the proposed language and determined that it is
not language that is included in the final TARP bill.

Also on September 22, 2008, a Financial Services staffer sent a memoranduam to
the Chairman of the Financial Services Committee.” The subject of the memorandum

528 See 7/5/12 Waters’ COS Dep. at 50-51; 60-61.
529 See OU CEO Dep. at 65.

53¢ Waters Dep. at 38.

531 See 7/23/12 FSC Staffer #1 Dep. at 8.

532 See 1d, at 9.

533 See 1dl. at 8.

534 CSOC.WAT.000744, at Ex. 36.

535 See COS.MW.FRANK .28, attached hereto as Ex. 28,
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was “Update on National Bankers Association’s Proposal re: Preferred GSE Stock Buy-
back.”® The memorandum demonstrates that the Chairman of the Financial Services
Committee was making good on his promise to Representative Waters that he would
assist OneUnited, as minority banks were an important issue to him as well.
Specifically, the memorandum stated that Financial Services Committee staff had
reached out to:

Treasury, congressional staff...and...[the former Treasury Secretary’s]
COS, but we [were]not able to get a firm commitment from them about
whether they will pursue National Bankers Association’s (NBA)
proposal to redeem the GSE preferred stock held by minority depository
institutions.®’

The memorandum further stated that, “while [the former Treasury Secretary]
wants to be supportive, [his COS] is not completely sure if Treasury has the
administrative authority to implement the exact NBA proposal.”™ The memorandum
also notes that “Banks’ call report data is due on September 30.”7%° It also notes that
“without a firm commitment from Treasury to redeem the GSE preferred stock,
OneUnited believes the bank will be shut down at the end of the month.”™* Of note is
the fact that the memorandum also stated that the Independent Community Bankers of
America (“ICBA”) “has now raised similar concerts to NBA that some community banks
may be considered undercapitalized because of their significant write-downs of GSE
preferred stock.”" The Chairman of the Financial Services Committee testified before
the ISC that the:

Relevance of the [call report data] is, they wanted to see if they could
get something done before that, because that would be the day in which,
if their capital had been devalued, they would have had to write down
the value of loans, and that would have been kind of a drop dead day
when negative consequences would have flowed.**

Further demonstrating the Chairman of the Financial Services Committee’s
commitment to this issue is an email from the staff director for the Financial Services

536 Id,
537 Id,
538 I,
§39 Id,
540 I,
st Id.

s42 FSC Chair Dep. at 42.
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Committee to Treasury’s Office of Legislative Affairs on September 22, 2008, at 11:49
am.*® The email stated:

I know you folks are going under for third time but I really need some
guidance on what can be done about the National Association proposal.
It is [a] huge priority for our minority caucuses who have had other
major concerns not to [sic] date accommodated in pending bill. We are
talking here about the potential failure of minority institutions that
Treasury has a statutory responsibility to promote. [The Chairman of
the Financial Services Committee] and [the former Treasury Secretary]
spoke personally and the Secretary indicated he was committed to being
helpful. Ijust need to know what that means. If the issue can be dealt
with administratively — and will be — that would be very helpful to
knov:r". Otherwise there will be recommendations for provisions for this
bifl.?

On September 23, 2008, OneUnited’s Special Counsel/Chair-Elect of the NBA
sent Representative Waters’ COS an email with an attachment entitled “Yreasury
Request Appendix Final xls,” which was a chart breaking down OneUnited’s investment
in GSE preferred stock.”*® Representative Waters’ COS testified before the ISC that he
reviewed the email when he received it, but he did not know why it had been sent to
him.*® OneUnited’s Special Counsel/Chair-Elect of the NBA , testified that he did not
have a “recollection of the reason why” he sent the chart to Representative Waters’ COS
and was “not sure I was sending it in or even thinking of it in either” his capacity as
chairman-elect of the NBA or senior counsel to the NBA.>"

Documents produced by Representative Waters’ COS demonstrate that after he
received the email, he forwarded it to a staffer on the Financial Services Committee.*®
He immediately followed up with the staffer by emailing and asking her “how did the
meeting go?” The staffer responded that they “will continue to pursue T acting

543 See COS.MW FRANK.39.

544 I,

545 CSOC.WAT.001806-1807, attached hereto as Ex. 39.

546 See Rep. Waters’ COS Dep. at 42-43.

547 QU Counsel Dep. at 80.

548 Waters_071912_75, attached hereto as Ex. 40. The Financial Services Committee already had this
information as the same chart had been sent to the Chairman of the Financial Services Committee on
September 15, 2008, The document received by Representative Waters' office was identical to the
copy sent to the Chairman of the Financial Services Committee, except it was missing the header that
stated, “A request for Protection from U.S. Treasury to Avert the Failure of OneUnited Bank due to Its
Investment in GSE Preferred Stock.” Compare Ex. 39 to Ex. 32.

549 Id.
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without legislation but [another staffer] and I are also working on drafting CDFI-related
language to help them that we could try to possibly add to the bailout bill.”™ In her
testimony before Outside Counsel the staffer could not definitely answer who she was
referring to in this email when she stated they were trying to “help them” but she did
state that at this time they “were trying to help the National Bankers Association, but we
were also around this time, I believe, made aware that there were other smaller-size
institutions which were similarly situated, so “them” could be referring to the entities
that were adversely impacted.™"

At 4:01 pm on September 23, 2008, OneUnited’s Special Counsel/Chair-Elect of
the NBA forwarded an email to Representative Waters’ COS that contained warrants
language options for inclusion in the pending legislation.”* There is no evidence in the
record to demonstrate that her COS forwarded this email to anyone or otherwise acted
on this email. Further, Outside Counsel has reviewed the legislative language included
in this email and determined that the language is not included in the TARP legislation.

At 4:17 pm on that same day, a staffer on the Financial Services Committee, sent
an email about the legislative solution to a member of the Chairman of the Financial
Services Committee’s personal staff and copied two other staff members from the
Financial Services Committee.”® The email states that the Chairman of the Financial
Services Committee “confirmed this afternoon that he wants to address this in the
rescue bill. Here’s our draft language for your review and comment.” The following is
the language that was proposed, which formed the basis for what ultimately became
EESA section 103(6):

The Secretary may establish a procedure to purchase the preferred
stock of the entities under conservatorship under the manner set forth
in the Housing and Economic Recovery Act of 2008 from individual
institutions that are certified as community development financial
institutions as defined under section 103(5) of the Riegle Community
Development and Regulatory Improvement Act of 1994 with total assets
of less than $750 million as of the date of the enactment of the Act in
which the institutions capitalization rating has been materially
impacted by the conservatorship at a sum that shall be determined by
the Secretary. In establishing such a procedure, the Secretary shall
include a requirement that the financial institution provide nonvoting
stock as equity in exchange for the redemption.®

550 Id.

551 7/25/12 FSC Staffer #2 Dep, at 17.

552 See CSOC.WAT.01804-001805, attached at Ex. 41.
553 See CSOC.WAT.000456, attached hereto as Ex. 42.
554 Id,

855 Id.

111



211

Two days later, on September 25, 2008, OneUnited’s Special Counsel/Chair-Elect
of the'NBA sent an email to Representative Waters’ COS with the subject “any update?”
The COS responded by asking OneUnited’s Special Counsel/Chair-Elect of the NBA to
call him in the office.*® During his testimony before the ISC, Representative Waters’
COS stated that he did not recall this email, but it was typical for him to have phone
conversations as well as email communication.* Similarly, Mr. Cooper testified that he
did not know to what he was referring, but speculated that it was “{mJaybe an update on
a legislative approach.”®®

On September 28, 2008, Representative Waters’ COS sent an email to the staff
director and chief counsel for the Financial Services Committee, the deputy chief
counsel for the Financial Services Committee, as well as two Committee staffers.®® This
email has been described as the “newly discovered” email that prompted the matter to
be recommitted to the 1SC during the 111th Congress. In the email, Representative
Waters’ COS thanks the staff for their work but expresses concern that he has not seen a
draft for a couple of days and wants to know the status of provisions they have been
working on. He specifically states that “Rep. Waters is under the explicit impression
that the contracting language, the small bank language and systemic loan modification
approach language is included in the bill. If there is any material or technical changes to
the language as last agreed upon, please alert me as soon as possible so that Rep. Waters
has an opportunity to weight in. It would not be acceptable to receive a copy after it is
final.™® In addition, he flags two drafting evrors. The first involves inserting the word
“financial” in section 103(6) of the EESA bill. This change was incorporated into the
final bill. He also suggests substituting the word “practicable” for “possible” in Section
107(b), which is a section addressing minority contractors.”® The staff director and

556 CSOC.WAT.001178, attached hereto as Ex. 43.
5575ee Rep. Waters’ COS Dep. at 43.

s5¢ QU Counsel Dep. at 82.

559 See COE.WAT.OC. 265121, attached hereto as Ex. 44.
560 I,

561 Idf, Both Representative Waters and her COS testified that Representative Waters worked on provisions
of the EESA legislation affecting minority institutions and didn’t focus on OneUnited. Specifically,
her COS stated that “[flor me a litmus legislatively is not whether or not something will impact one
individual or not. The litmus is whether or not it’s a good policy and it’s broad policy, and whether or
not it has a broad impact. And so, even where we ended up with section 103(6), it was never a
question for me whether or not OneUnited or any other bank fell into that. The question was whether
or not this was a broad category that had a specific need, and the answer to me is yes.” (7/2/12 Rep.
Waters’ COS Dep. at 61.) This testimony is supported by a Treasury Department email from early
October 2008 indicating that certain individuals had heard from others that Representative Waters
was concerned about opportunities for qualified minority and women-owned businesses to
participate in the execution of the TARP program. See COE.WAT.0C.013009, attached hereto as Ex.
45.
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chief counsel for the Financial Services Committee responds that “Leg Counsel is still
working on the most recent draft and that RM or JH will report on the progress.”®

These efforts by Representative Waters appear to be consistent with her overall
efforts in this area. In fact, during his July 5, 2012, interview with Outside Counsel,
Representative Waters COS was questioned specifically about this email, and he stated
that the language he suggested he believed was a “composite of conversations that I had
with NBA, documents I read from ABA and ICBA.”™ One of the Financial Services
Committee staffers who received this email testified before Outside Counsel that he had
previously worked on legislation with Representative Waters’ COS and that it was not
unusual for Representative Waters’ COS to work on this type of legislation. In this
particular instance, he did not recall her COS ever stating that he wanted the changes
included in the legislation specifically for OneUnited, nor was there any other indication
that he was specifically assisting OneUnited.®

Also on September 28, 2008, at 8:15 pm, OneUnited’s Special Counsel/Chair-
Elect of the NBA sent Representative Waters’ COS an email with the subject line “Thank
you for all your hard work!”®® The email did not include any text. In his testimony
before the ISC, OneUnited’s Special Counsel/Chair-Elect of the NBA testified that he
believed that this email was “referring to, again, my understanding of him ...setting
up...a meeting with Treasury. I have been in contact with [Representative Waters’ COS
and the Congresswoman’s office over a long period of time, and, you know, the office has
always been receptive...taking my calls.”**

On September 29, 2008, OneUnited’s Special Counsel/Chair-Elect of the NBA
sent an email to Representative Waters’ COS with the subject “Checking in.”® This was
the day before OneUnited’s September call report was due to the FDIC, which was a
critical date for OneUnited. In the email, OneUnited’s Special Counsel/Chair-Elect of
the NBA states that “in thinking about next steps, we are prepared to rally our
supporters by phone or through direct personal contacts. What is your sense, given that
the inevitable ‘mental fatigue’ will begin to set in around a process that even as we speak

562 Id,

563 7/5/12 Rep. Waters’ COS Dep. at 66-67.

564 7/23/12 FSC Staffer Dep. at 32-33.

565 COS.WATERS.52, attached hereto as Ex. 46.

56 OU Counsel Dep, at 82, Outside Counsel is not able to credit this answer, This email was sent three
weeks after the Treasury meeting was held. In the time period since that meeting, OneUnited’s
Special Counsel/Chair-Elect of the NBA had forwarded several communications to Representative
Waters’ COS, who allowed himself to appear as a liaison for OneUnited by forwarded many of those
communications. Further, the COS had notified a staffer on the Financial Services Committee that
“OU isin trouble.” Thus, it is questionable that this email was thanking Representative Waters’ COS
for assisting with the meeting at Treasury.

567 CSOC.WAT.000771, attached hereto as Ex. 47.
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has not been settled.”®® Despite receipt of this email, there is no evidence that
Representative Waters’ COS took any action on this email, that he forwarded this email
to anyone, nor is there any evidence that he communicated directly with Treasury
during this time period.®® Rather, consistent with the earlier conversation between the
Chairman of the Financial Services Committee and Representative Waters, there is
substantial evidence that the Chairman’s office did communicate with Treasury
regarding OneUnited.*”®

3. The Legislative Solution

On October 3, 2008, EESA, which established TARP, was signed into law. Section
103(6) of EESA stated:

In exercising the authorities granted in this Act, the Secretary shall
take into consideration —

(6) providing financial assistance to financial institutions, including
those serving low and moderate income populations and other
underserved communities, and that have assets less than
$1,000,000,000 that were well or adequately capitalized as of June
30, 2008, and that as a result of the devaluation of the preferred
government-sponsored enterprises stock witl drop one or more
capital levels, in a manner sufficient to restore the financial
institutions to at least an adequately capitalized level.*”*

568 Idl.

569 The only evidence of direct communication between Representative Waters’ COS and Treasury isa
series of emails in November 2008, where her COS forwards an outline of the NBA’s proposed capital
purchase program and attempts to assist the NBA set up a meeting with Treasury. The NBA
correspondence is from the NBA Chairman and the NBA President. No individuals from OneUnited
appear to be involved., A meeting was granted to the NBA after the Thanksgiving holiday.

570 See, e.g., COE.WAT.0C.012698; COE.WAT.0C.012666, attached hereto as Ex. 48.

571 At the time the Wall Street Journal began investigating this matter, an email was circulated at the
Treasury department about OneUnited. Initially, the Treasury Deputy Assistant Secretary of Public
Affairs, states “Apparently this bank is the only one that has gotten money through section 103(6) of
the EESA law, And Maxine Waters’ husband is on the board of the bank.” Later in the chain, the
TARP program’s deputy director, states that “OneUnited is a CDFI, which permits them to participate
in CPP without issuing warrants to Treasury. They are by no means an exception in this regard —
there are two other CDFIs that have already been funded under this arrangement.” The Treasury
Deputy Assistant Secretary Public Affajrs further asked whether other banks were approved pursuant
to section 103(6), to which the TARP prograny’s deputy director responds “would we say that the
CDFIs are approved under 103(6)?” (COE.WAT.0C.012679-012680, attached hereto as Ex. 49.)
‘Whether any banks were specifically approved for TARP funds pursuant to section 103(6) may not be
a question that can ultimately be answered because the Interim Assistant Secretary for Treasury for
Financial Stability who made the ultimate decisions on the TARP applications testified that the
investment committee evaluated all banks on one set of standards, and did not try to determine ifa
particular bank fit into one section of TARP or another. (Ass. Int. Treasury Sec. Dep. at 16, 21.)
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One of the Financial Services Staffers testified that the Financial Services
Committee “worked to include a provision in the TARP legislation that would allow
Treasury to provide assistance to small-sized institutions, including under-served
communities.” She further testified that “[a}t the time that we were drafting the
provision...we thought that there were up to 40 institutions that were of that size that
may have been exposed because of the conservatorship that could have been impacted
by that provision.”"

The Chairman of the Financial Services Committee hag publicly taken credit for
this provision of the EESA legislation. In fact, he testified that he “urged the regulators
to give to OneUnited and to some others because [he] believed that — as I said, economic
disparity is a large part of our race problem.”” He specifically stated that because of
this language, he “intervened to urge” OneUnited to apply for TARP funds because “we
made them eligible.”*

OneUnited’s Special Counsel/Chair-Elect of the NBA testified that he had worked
on the language with many Members of Congress, including the Chairman of the
Financial Services Committee and Representative Waters.*

I. Recapitalization of OneUnited

Following the government’s conservatorship of Freddie and Fannie, OneUnited
executives believed that the bank would fail unless it was able to find a way to
recapitalize. The evidence in the record demonstrates that less than a month after the
creation of TARP, OneUnited was able to raise enough capital to again be restored to an
“adequately capitalized” status.

There were three elements to OneUnited’s recapitalization efforts: 1) OneUnited
needed to raise capital to be adequately capitalized and thus qualified to apply for TARP
funds; 2) OneUnited needed to receive a waiver by the FDIC to allow certain tax credits
to be counted towards Tier 1 capital; and 3) OneUnited needed to apply for and receive
TARP funds.

1. Private Investment

OneUnited raised $17 million in private equity from State Street capital bank.
After receiving these funds, the Chairman and CEO of OneUnited sent an email to
Representative Waters and her COS, Special Counsel to the Chairman of the Financial
Services Committee, a staffer on the Financial Services Committee and the Legislative
Director for the Massachusetts’ Senator that had been involved in this issue stating:
“Thank you for your kindness and consideration in helping us to consummate this

s72 FSC Staffer #2 Dep. at 107.
578 FSC Chair Dep. at 53.
574

Id. at 52-53,

5% OU Counsel Dep. at 94.
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transaction....the Bank is now adequately capitalized and we will be applying to the
TARP program next week.”"

Despite this email, the Chairman and CEO of OneUnited testified that he did not
receive any help from anyone in Congress with raising private investment funds for
OneUnited. Representative Waters testified that she had never seen the email and that
she would be very surprised if anyone in her office had assisted since “office staff is not
connected with monied sources. They don't raise money.”” Her COS also stated that
he provided no assistance to OneUnited in the raising of private equity.”™ Lending
support to this testimony is the testimony of the Financial Services staffer who received
this email and testified that the email was “a little confusing to me.”® She continued by
stating “we did insert a provision in the TARP legislation that addresses the situation
that OneUnited and other smaller-sized institutions were in because of the
conservatorship, so he may be referring to that. He may be referring to something else.
I don’t know.”™®

2, Tax Relief

The FDIC, as OneUnited’s primary regulator, granted OneUnited a waiver to
allow certain tax credits to count as capital. There is no evidence that Representative
Waters, nor anyone on her staff, ever contacted the FDIC on this issue. In fact, in his
deposition with Outside Counsel, Representative Waters’ COS specifically denied any
involvement with OneUnited’s tax waiver request.®® Further, the Divector of Division of
Supervision and Consumer Protection for the FDIC's testimony indicates that she
recommended to the FDIC Board that the tax waiver be granted to OneUnited.*

3. TARP Funds

The FDIC also recommended that OneUnited receive TARP funds. In total 213
minority institutions received TARP funding.®® There is no evidence that
Representative Waters, nor anyone on her staff, ever contacted the FDIC on this issue.

576 CSOC.WAT.000791, attached hereto as Ex. 50.

577 Rep. Waters Dep. at 45.

578 See 7/5/12 Rep. Waters’ COS Dep. at 74.

579 FSC Staffer #2 Dep. at 94-95.

580 Id, at 95, The TARP language likely assisted OneUnited secure iis private investment as the TARP
funds protected the private investment, however, that alone does not support a finding that anyone on
Representative Waters’ staff inappropriately assisted OneUnited to obtain its private funding through
staff's general work on TARP or even section 103(6).

581 See 7/5/12 Rep. Waters’' COS Dep. at 75.

582 See FDIC Director Dep. at 21-22.

85 See id. at 40.
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In fact, in his deposition with Outside Counsel, Representative Waters’ COS specifically
denied any involvement with OneUnited’s TARP application.”® OneUnited’s Special
Counsel/Chair-Elect of the NBA testified that he discussed OneUnited’s TARP
application with many members of Congress, including, he believed, Representative
Waters’ office, but he did not receive assistance from any members.*® OneUnited
ultimately received $12 million in TARP funds on December 19, 2008.

Vi. LEGAL ANALYSIS OF SUBSTANTIVE ALLEGATIONS
A. Summary of Legal Analysis

Outside Counsel reviewed Representative Waters’ conduct pursuant to the rules
and standards of conduct applicable to using a Member’s office for personal benefit and
pursuant to the rules and standards of conduct generally applicable to contacting
administrative agencies of the federal government. The Outside Counsel also reviewed
Representative Waters’ conduct pursuant to longstanding House precedent holding
Members responsible for the oversight and administration of the Member’s
congressional office. Despite the fact that two and half years ago, the ISC in the Matter
of Representative Waters for the 111th Congress determined that there were enough facts
in the record to warrant an SAV in this matter, after a review of the facts by Outside
Counsel and additional investigation, it is Outside Counsel’s conclusion and
recommendation to the Waters Committee that it cannot be proved by clear and
convincing evidence that a knowing violation of the ethics rules or standards of conduct
for Members of the United States House of Representatives occurred.

B. Relevant Rules and Standards of Conduct

1. Use of a Member's Office for Personal Benefit

As a general matter, Members are not barred “from holding assets that might
conflict with or influence the performance of official duties.”® Instead, the House
recognizes that “some actual conflicts of interest are inevitable...and are not in
themselves necessarily improper or unethical.”® Under the House rules, Members are

584 See 7/5/12 Rep. Waters’ COS Dep. at 75.
585 See OU Counsel Dep. at 96.

586 House Bipartisan Task Force on Ethics, Report on H.R. 3360, 101%t Cong., 1% Sess, 22 (Comm, Print,
Comm. On Rules 1989), reprinted in 135 Cong. Rec. Ho253, Ho259 (Daily ed. Nov. 21, 1989).
Although the term “conflict of interest” may be subject to various interpretations in general usage,
under federal law and regulation, this term “is imited in meaning; it denotes a situation in which an
official’s conduct of his office conflicts with his private economic affair.” Robert S. Getz,
Congressional Ethics 3 (1967); see also Bayless Manning, Federal Conflict of Interest Laws 2-5
(1964). The ultimate concern “is risk of impairment of impartial judgment, a risk which arises
whenever there is a temptation to serve personal interest.” Association of the Bar of the City of New
York Special Comm. On Congressional Ethics, Congress and the Public Trust 39 (1970).

587 See House Comm. On Standards of Official Conduct, In the Matter of Representative Sam Graves, H.
Rep. 111-320, 111% Cong,., 1% Sess. 15 (2009) {internal quotations and citations omitted).
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permitted to take official action that results in a personal benefit to the Member, if the
potential personal benefit is incidental to the Member’s purpose in taking the action.’®
In contrast, a Member is barred from acting if a personal benefit is, or appears to be, one
of the Member’s reasons for taking the action.*®

a. Official Action Resulting in Incidental Personal
Benefit

There are several House and ethies rules that govern personal interest issues,
which will be discussed in turn below.

First, under House Rule III, Members “shall vote on each question put, unless
having a direct personal or pecuniary interest in the event of such question.”™ Just as
Members may vote on legislation that affects them as members of a class rather than as
individuals, they may also generally contact federal agencies on issues in which they,
along with their constituents, have an interest.™ “A constituent need not be denied
congressional intercession merely because a Member...may stand to derive some
incidental benefit along with others in the same class.” However, the 2008 House
Ethics Manual counsels Members that official actions “such as sponsoring legislation,
advocating or participating in an action by a House committee, or contacting an
executive branch agency...entail a degree of advocacy above and beyond that involved in
voting.”™ For this reason, “a Member’s decision on whether to take any such action on
a matter that may affect his or her personal financial interest requires added
circumspection.”®

588 House Ethics Manual, at 314 (“A constituent need not be denied congressional intercession merely
because a Member or the staff assistant assigned to a particular issue may stand to derive some
incidental benefit along with others in the same class, Thus, Members who happen to be farmers may
nonetheless represent their constituents in communicating views on farm policy to the Department of
Agriculture. Only when Members' actions would serve their own narrow, financial interests as
distinet from those of their constituents should the Members refrain.”),

589 House Ethics Manual, at 187, In addition to restrictions against the use of a Member’s office for direct
personal benefit, there are also a few specific circumstances when a Member must refrain from acting
because of a conflict of interest. For example, federal law prohibits Members, officers, and employees
from privately representing others before the federal government. 18 U.8.C. § 203. Additionally, the
Code of Ethics states that government employees should “engage in no business with the
Government, either directly or indirectly which is inconsistent with the conscientious performance of
his governmental duties.” Code of Ethics for Government Service, section 7.

59¢ House Rule IIL

59 (House Ethics Manual, House Comm, On Standards of Official Conduct, 110t Congress, 274 Segs.
(2008 ed.) (hereinafter 2008 House Ethics Manual) at 314),

592 Il.
593 Id. at 237.

594 I,
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A conflict of interest becomes problematic when a Member uses his position for
the purpose of enhancing his personal financial interests or his personal financial
interest impairs his judgment in conducting his public duties.®® Thus, only when a
Member's actions would serve his own narrow financial interests, as distinct from those
of his constituents, should a Member refrain from acting.®®® “Historically, there is no
authority to force a House Member to abstain from voting, and the decision on whether
abstention from voting was necessary has been left to individual Members to determine
for themselves under the circumstances.” While the House has never barred a
Member from voting on a matter due to a possible personal benefit, the House has
reprimanded Members for taking other action for personal benefit,*®

Members may take official action that incidentally results in a personal benefit
because they are required to make public disclosure of assets, financial interests, and
investments.”™ “The House has required public financial disclosure by rule since 1968,
and by statute since 1978.” (2008 Ethics Manual at 251.) The House has determined
that incidental conflicts of interest “are best resolved by the political process.”™ Public
disclostire of assets, financial interest, and investments is intended to regulate possible
conflicts of interest to “provide the information necessary to allow Members’
constituencies to judge their official conduct in light of possible financial conflicts with
private holdings.”™" Thus, the timely filing of complete and accurate Financial
Disclosure Statements is essential to the political process and is fundamental to the
House ethics system.®®

b. Use of Office for Personal Benefit

The House Rules and other standards governing Members’ conduct prohibit a
Member from using, or appearing to use, his official position for personal benefit.*®

595 House Bipartisan Task Force on Ethics, Report on H.R. 3360, 101% Cong, 1 Sess, 22 (Comm. Print,
Comm. On Rules 1989), reprinted in 135 Cong. Rec. H9253, Ho2s9 (daily ed. Nov. 21, 1989).

596 2008 House Ethies Manual, at 314.

597 Id. at 238, citing 5 Hinds’ Precedents of the House of Representatives §8 5050, 5952 at 502, 503-04
(1907).

598 See, e.g., Comm. On Standards of Official Conduct, In the Matter of a Complaint Against
Representative Robert L.F, Sikes, (hereinafter Sikes) H. Rep. 94-1364, 94 Cong., 2d Sess. 3 (1976).

599 (House Rule XXVI; Title I of the Ethics in Government Act of 1978 (5 U.S.C. App. §8 101-111.)

o0 House Comm. On Standards of Official Conduct, In the Matter of Representative Sam Graves,
(hereinafter Graves Report) H. Rep. 111-320, 111 Cong., 1% Sess. 15 (2009).

601 I,
6oz Id. at 15-16.
603 House Rule XXII1, clause g; Code of Ethics for Government Service, section 5; see also Sikes, at ;

2008 House Ethics Manual, at 187 (*One of the purposes of the rules and standards [of conduct
relevant to use of a Member’s office for personal benefit] is to preclude conflict of interest issues.™)
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Under the Code of Ethics for Government Service (“Code of Ethies”)®™, a federal
official, including a Member, shall:

Never discriminate unfairly by dispensing of special favors or privileges
to anyone, whether for remuneration or not; and never accept for
himself or his family, favors or benefits under circumstances which
might be construed by reasonable persons as influencing the
performance of his governmental duties.*®

Because the Code of Ethics measures a Member’s conduct by “what might be
construed by reasonable persons,” a Member may violate this provision even if the
Member’s actions merely raise the appearance of impropriety.*®

The House Rules also prohibit Members from “receivling] compensation
and...permit[ing] compensation to accrue to the beneficial interest of such individual
from any source, the receipt of which would occur by virtue of influence improperly
exerted from the position of such individual in Congress.*” A Member would violate
this provision if the Member used the Member’s “political influence, the influence of his
position...to make pecuniary gains.”®®

Moreover, “when considering the applicability of this provision to any activity
they are considering undertaking,” Members “must also bear in mind that under a
separate provision of the code of Official Conduct (House rule 23, cl.2), they are
required to adhere to the spirit as well as the letter of the Rule of the House.”™® House
Rule XX1II, clause 2, was drafted to “provide the House the means to deal with
infractions that rise to trouble it without burdening it with defining specific charges that
would be difficult to state with precision.”®™ The practical effect of House Rule XXIT1,

604 72 Stat., Part 2, Bi2, H. Res. 175, 85! Cong, (adopted Jul 11, 1958),
605 Code of Ethics, 4 5.

606 Comm. on Standards of Official Conduct, In the Matter of Representative Mario Biaggi, (heveinafter
Biaggi) H. Rep. 100-56, 100t Cong. 2d Sess. 9 (Feb. 18, 1988) (“While the Committee does not argue,
nor can it be determined, that Representative Biaggi would not have interceded on behalf of Coastal in
the absence or because of Esposito’s gratuities to the congressman, it is nevertheless elear that at a
minimum, an appearance is raised that such was the case. Accordingly, the Committee concluded
that such improper appearance supports a determination that Representative Biaggi violated clause 5
of the Code of Ethics.”),

607 House Rule XX11T, clause 3.

608 114 Cong. Rec. 8807 (Apr. 3, 1968) (statement of Representative Price).

609 2008 House Ethics Manual, at 186. In addition to House rule XXI1I, clause 3, and Code of Ethics,
section 5, Members should also be mindful that official resources, including congressional staff, must

be used for official business and should not be used to do the work of private entities.

610 114 Cong. Rec. 8778 (Apr. 3, 1968); see also 114 Cong. Ree. 8799 (statement of Representative Teague,
member of the House Comin. on Standards of Official Conduet, goth Cong, ).
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clause 2, has been to provide a device for construing other provisions of the Code of
Official Conduct and House Rules.”"" This rule has been interpreted to mean that a
Member or employee may not do indirectly what the Member or employee would be
barred from doing directly.®” In other words, the House Rules should be read broadly,
and a narrow technical reading of the House Rules should not overcome its “spirit” and
the intent of the House in adopting the rules.”®

When assessing whether a Member has taken official action for personal benefit,
the Committee will take into consideration the nature of the benefit,” the people or
entities that could benefit from the official action,* and the Member’s motive in taking
the action.®® A Member may not take official action if the Member is motivated, or
appears to be motivated, to take the action by the personal benefit that may accrue to
the Member.*" When determining a Member’s motive in taking official action, the
Committee asks whether there is “direct evidence that the congressman had any such
fmproper motive.”"®

The House has applied the prohibition on taking official action for personal
benefit in situations where the potential personal benefit would accrue to an investment
held by the Member.*® For example, in the Committee’s report In the Matter of a
Complaint against Representative Robert L.F. Sikes, the Standards Committee found

61 0008 House Ethies Manual, at 17,
62 House Select Comm. on Ethics, Advisory Opinion 4, Rep. 95-1837, 61-62, 95th Cong., 2d Sess. (1979).

63 Id. House rule XX11I, clause 2, has not only been used as an aid to interpreting other House rules. For
example, the Committee has cited the violation of House Rule XXIII, clause 2, several times in
recommending expulsion of Members for varions reasons. See, e.g., House Comm. on Standards of
Official Conduct, In the Matter of Representative Michael J. Myers, H. Rep. 96-1387 96t Cong., 2d
Sess. 5 (1980) (member convicted of bribery); House Comm. on Standards of Official Conduct, In the
Matter of Representative Raymond F. Lederer, H. Rep. 97-110 97't Cong., 1%t Sess. 16 1.8 {1081}
(Member convicted of bribery); Biaggi, at 7 (Member convicted of accepting illegal gratuities); House
Comum. on Standards of Official Conduct, In the Matter of Representative James A. Traficant Jr., H.
Rep. 107-594, 107 Cong., 2d Sess. Vols. 1-VI (July 19, 2002} (Member convicted of conspiring to
violate the bribery statute, accepting gratuities, obstructing justice, conspiring to defraud the United
States, filing false income tax returns and racketeering).

614 See, e.g., House Comm. on Standards of Official Conduct, Investigation of Financial Transactions
Participated in and Gifts Accepted by Representative Fernand J. St. Germain, (hereinafter St.
German) H. Rep. 100-46, 100t Cong., 1%t Sess. 43 (1987).

615 Graves, at 19; Stkes, at 28.

616 S, Germain, at 43.

67 Id.

68 I,

619 3 Deschler’s Precedents of the United States House of Representatives, ch. 12 § 8.4, 1714 (1994).

121



221

that when Representative Sikes sought to purchase shares of a privately held bank
“which he had been active in his official position in establishing” he failed to observe:

The standard of ethical conduct...as is expressed in principle in Section
5 of the Code of Ethics for Government Service, and which prohibits any
person in Government service from aceepting for “himself...benefits
under circumstances which might be construed be reasonable persons
as influencing the performance of his governmental duties.”®

The Committee further found that Representative Sikes failed to observe “[t]he
standard of ethical conduct that should be observed by Members of the House, as is
expressed in principle in the Code of Ethics for Government Service, and which
prohibits conflicts of interest and the use of an official position for any personal benefit,”
when he sponsored legislation to remove a reversionary interest and restrictions on land
in which he had a personal financial interest.’”

2. Contacts with Administrative Agencies of the Federal
Government

In most circumstances, arranging for a meeting with an administrative agency is
an appropriate use of a Member’s official position.®® The Committee has long
recognized that acting as a “go-between” or conduit between a Member’s constituents
and administrative agencies of the federal government is an important aspect of a
Member's representative function.’® The Constitution guarantees all citizens the right
to petition the government for redress of grievances, and a logical point of contact is
one’s elected representative.” Of course, when acting as a conduit between a Member’s
constituents and administrative agencies of the federal government, a Member’s
conduct is bound by certain statutory and judicial restrictions.®® Moreover, when taking
any suich action, a Member “must also observe certain ethical principles.”®

Federal law specifically prohibits ex parte communications directed to executive
or independent agency officials on the merits of matters under their formal

620 Sikes, at 3.

2 Id. at 4.

622 Advisory Opinion No. 1.

623 2008 House Ethics Manual, at 299,

624 0,8, Const., amend. I; see also MeCormick v, United States, 500 U.S. 257, 272 (1991) (“Serving
constituents and supporting legislation that will benefit the district and individuals and groups
therein is the everyday business of a legislator.”).

625 See, e.g., 5 U.S.C. 8 557(d); Pillsbury Co. v. FTC, 354 F.2d 952, 963 (51 Cir. 1966).

626 5008 House Ethics Manual, at 300; see also, e.g., Advisory Opinion No. 1.
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consideration.®” The proscription against ex parte communications does not extend to
“general background discussions about an entire industry which do not directly relate to
specific agency adjudication involving a member of that industry, or to formal
rulemaking involving the industry as a whole.” The statute also specifically exempts
congressional status requests.”® “While the prohibitions on ex parte communications
relative to the merits apply to communications from Members of Congress, they are not
intended to prohibit routine inquiries or referrals of constituent correspondence.”*

In addition to statutory and judicial restrictions on acting as a conduit between a
Member’s constituents and administrative agencies of the federal government, Congress
has also adopted standards that recognize the legitimate role of a Member in assisting
constituents, while protecting both the due process rights of parties potentially affected
by government action and the ability of agency officials to exercise their
responsibilities.®

The Committee expressed its longstanding guidance on communicating with
executive and independent agenciés of the federal government in its Advisory Opinion
No. 1. In this opinion, the Committee stated that it is appropriate for a Member to act as
a conduit between a Member’s constituents and federal government agencies by
arranging for interviews or appointments with federal government agencies.®® The
Committee noted that the “overall public interest...is primary to any individual matter
and should be so considered.”™® Advisory Opinion No. 1 further set forth the following
“self-evident” standards of conduct:

1. A Member’s responsibility in this area is to all his constituents
equally and should be pursued with diligence irrespective of
political or other considerations.

2. Direct or implied suggestion of either favoritism or reprisal in
advance of, or subsequent to, action taken by the agency contacted
is unwarranted abuse of the representative role.

627 5 J.8.C. § 557(d). Such ecommunications are defined as oral or written communications made without
proper notice to all parties and not on the public record, from an interested person outside the agency
to a membet of the agency, an administrative law judge, or an employee involved in the decision-
making process. 5 U.S.C. § 551(14). .

628 House Comm. on Gov't Operations, Government in the Sunshine Act, H. Rep. 94-880, 94t Cong., 2d
Sess., pt. I, at 20 (1976).

629 See 5 U.S.C. §551(14); see also Government in Sunshine Act, S. Conf. Rep. 94-1178, 94% Cong., 2d Sess.
29 (1976).

630 H. Rep. 94-880, at 21-22,
631 See generally 2008 House Ethics Manual, at 305.
632 See Advisory Opinion No. 1.

s Id.
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3. A Member should make every effort to assure that representation
made in his name or by any staff employee conform to his
instruction.®™

The Committee has further stated that a “legislator’s expressions of interest” are
not sufficient to show that a Member used undue influence” in contacting an
administrative ageney of the federal government.”® A finding of influence should not
be based on “pure inference or circumstance or, for that matter, on the technique and
personality of the legislator.”® Instead, a finding of undue influence “must be based on
probative evidence that a reprisal or threat to agency officials was made.”

In the 2008 House Ethics Manual, the committee further advised: “[wlhen
communicating with an agency, Members and staff should only assert as fact that which
they know to be true.”® The 2008 House Ethics Manual warns Members that “{ijn
seeking relief, a constituent will naturally state his or her case in the most favorable
terms...Thus, a Member should exercise care before adopting a constituent’s factual
assertions.”™ For this reason, the House Ethics Manual suggests that “[a] prudent
approach in any communication would be to attribute factual assertions to the
constituent.”

A Member should “[nJever discriminate unfairly by the dispensing of special
favors or privileges to anyone.”™" A Member’s obligations are to all constituents equally.
Cousiderations such as political support, party affiliation, or campaign contributions
should not affect either the Member’s decision to provide assistance or the quality of
help that is given.®” While a Member should not discriminate in favor of political
supporters, neither should the Member discriminate against them,*® “The fact that a
constituent is a campaign donor does not mean that a Member is precluded from

634 Id,

835 House Comm. on Standards of Official Conduct, Statement in the Matter of James C. Wright, Jr., 101t
Cong., 15t Sess. 84 (1689).

636 Id.

637 Id.

63% 2008 House Fthics Manual, at 307.

639 Id.

640 Id,

641 Code of Ethies for Government Service, ¥ 1.
642 Advisory Opirdon No. 1.

643 House Comm. on Standards of Official Conduct, Statement Regarding Complaints Against
Representative Newt Gingrich, 101%t Cong., 2d Sess. 66 (1990).
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providing any official assistance. As long as there is no quid pro quo, a Member is free
to assist all persons equally.”™ The Committee has warned that providing official
agsistance in some instances, such as acting as a conduit between an administrative
agency and a donor to the Member’s campaign, may “raise an appearance of
impropriety.”®® In such instances, the Committee has warned Members to “be aware of
the appearance of impropriety that could arise from championing the causes of

contributors and take care not to show favoritism to them over other constituents.”®

In addition to acting as a conduit between a Member’s constituents and
administrative agencies of the federal government, Members may also assist individuals
from outside of the Member’s district.”” However, a Member's ability to provide
assistance to individuals from outside of the Member’s district is more limited. In
particular, the statute establishing the Member’s Representational Allowance provides
that the purpose of the allowance is “to support the conduet of the official and
representational duties of a Member of the House of Representatives with respect to the
district from which the Member is elected.”™® This statute does not absolutely prohibit a
Member from ever responding to a non-constituent. As the Committee has stated:

In some instances, working for non-constituents on matters that are
similar to those facing constituents may enable the Member to better
serve the Member’s district. Other times, the Member may serve on a
House committee that has the expertise and ability to provide the
requested help. Of course, if a Member has personal knowledge
regarding a matter or an individual, he or she may always communicate
that knowledge to agency officials. As a general matter, however, a
Member should not devote official resources to casework for individuals
who live outside the district. When a Member is unable to assist such a
person, the Member may refer the person to his or her own
Representative or Senator.**

st Id.

645 2008 Ethies Manual, at 309 (citing Senate Select Comun. on Ethics, Investigation of Senator Alan
Cranston, S. Rep. 102-223, 102d Cong., 1%t Sess. 1112 (1991)).

645 2008 House Ethics Manual, at 309.
647 I,

648 2 11.8.C. 4 57b; see alse Comm. on House Admin., U.S. House of Representatives, Members’
Congressional Handbook, Regulations Governing the Members’ Representational Allowance (2001).

640 2008 House Ethics Manual, at 310.
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3. Member’s Responsibility for Oversight and Administration
of Congressional Staff

Members are responsible for the oversight and administration of the Member’s
congressional office.®® Under longstanding House precedent, “Members are responsible
for the knowledge and acts acquired or committed by their staff within the course and
scope of their employment.”™" “Many times Members act through the actions of their
staff and, therefore, should be held liable for those actions in certain circumstances. ™
This is because “it would not well serve the House as an institution to allow its Members
to escape responsibility by delegating authority to their staff to take actions and hide
behind their lack of knowledge of the facts surrounding these actions.*®

There are several instances where this Committee has held a Member liable and
recommended disciplinary findings and sanctions for the actions of the Member’s
staff.®* In this instance, such a finding would be appropriate if Representative Waters’
COS knowingly violated the conflict rules, or if Representative Waters had taken no
steps to prevent such conflicts. However, as discussed above, Representative Waters
took the affirmative step to inform her Chief of Staff of her conversation with the
Chairman of the Financial Services Committee, during which time she determined that
neither she, nor her staff, should specifically assist only OneUnited.

4. Clear and Convincing Standard Applicable to Committee
Hearings

In conducting our review and formulating our conclusions and
recommendations, Outside Counsel was mindful of the clear and convineing evidentiary

650 Gingrich, at 60.

65t See House Comm. on Standards of Official Conduct, In the Matter of the Investigation into Officially
Connected Travel of House Members to Attend the Carib News Foundation Multinational Bustness
Conferences in 2007 and 2008 (hereinafter Carib News), H. Rep. 111-422, 111 Cong., 2d Sess. 122
(2010).

652 Id. at 126.
653 Id. at 125-126.

654 See, e.g., Comm, on Ethics, In the Matter of Allegations Relating to Representative Laura
Richardson, H. Rept. 112-642, 112t Cong. 2d Sess. at 93 (August 1, 2012) (“Longstanding precedent of
the Committee holds that each Member is responsible for assuring that the Member's employees do
not violate this rule, and Members may be held responsible for any violations occurring in his or her
office”); Comm. On Standards of Official Conduct, In the Matter of Representative E.G. “Bud”
Shuster, H. Rep. 106-979, 106" Cong. 2d Sess. 31 (z000) (Member held liable for violations of
prohibition on campaign work by official staff arising from lack of uniform leave policy); Statement
Regarding Complaints Against Representative Newt Gingrich, 1015 Cong. 2s Sess. 60, 165-66 (1990)
(Member held responsible for violations arising out of presence of political consultant in his office); In
the Matter of Representative Austin J. Murphy, H. Rep. 100-485, 100t Cong, 1% Sess. 4 (1987) (“a
Member must be held responsible to the House for assuring that resources provided in support of his
official duties are applied to the proper purposes”).
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standard that is applicable to Committee Hearings. Specifically, Committee Rule 23(c),
which governs Adjudicatory Hearings, states the following:

The adjudicatory subcommittee shall hold a hearing to determine
whether any counts in the Statement of Alleged Violation have been
proved by clear and convincing evidence and shall make findings of fact,
except where such violations have been admitted by respondent.®

While there is no Committee precedent describing this standard, federal case law,
while not binding on the Cominittee, can be used to illustrate what this standard
requires. In the Judicial branch, a clear and convincing standard requires that the
finder of fact determine that the evidence demonstrates a high probability that the
violation occurred.®®

Upon review of the House and Committee Rules, as well as the evidentiary
standard governing this Matter, as will be discussed below, it is the recommendation of
Outside Counsel that the record does not contain clear and convineing evidence to prove
an ethical violation by Representative Waters.

C. Discussion

1. Representative Waters did not Violate Any Rules or Other Standards of
Conduct by Arranging the Meeting with Treasury

Upon the completion of its review, Outside Counsel] has concluded and is
recommending to the Waters Committee that Representative Waters did not violate any
rule or other standards of conduct when she arranged for the September 9, 2008,
meeting with Treasury because Representative Waters believed she was arranging the
meeting due to the impact of the Conservatorship on a large group of MDIs, and thus
any potential personal benefit she may have received from the meeting was only
incidental to her purpose in arranging the meeting.

On December 31, 2007, Representative Waters” husband held approximately
$350,000 in OneUnited stock.®” His stock was less than a 0.5% interest in the bank and

635 Coram. Rule 23(c).

656 See, e.g., Pfizer, Inc. v. Apotex, Inc., 480 F.3d. 1348, 1349 n.5 (“The ‘clear and convincing’ standard is
an intermediate standard which les somewhere in between the ‘beyond a reasonable doubt’ and the
‘preponderance of the evidence’ standards of proof. Although an exact definition is elusive, ‘clear and
convincing evidence’ has been described as evidence that ‘placefs] in the ultimate factfinder an abiding
conviction that the truth of its factual contentions are highly probable™) (citing Colorado v, New Mexico,
467, U.S. 310, 316 (1984); Addington v, Texas, 441 U.S. 418, 425 (1979)); see also In re Genetically
Modified Rice Litig., 666 F.Supp.2d 1004, 1030 (E.D. No. 2009) {(“Clear and convincing evidence is
evidence that ‘instantly tilts the scales in the affirmative when weighed against evidence in opposition;
evidence which clearly convinces the fact finder of the truth of the proposition to be proved”) (applying
Missouri law).

657 COE,WAT.OC.015272.
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accounted for somewhere between 4.6% and 15.2% of his and Representative Waters’
combined net worth.*® On June 30, 2008, Representative Waters’ husband’s
OneUnited stock was still valued at approximately $350,000. However, in September
2008, when the GSEs were placed into conservatorship, OneUnited incurred unrealized
losses on their investments in Fannie Mae and Freddie Mac preferred stock that
effectively wiped out all of OneUnited’s Tier 1 capital and threatened the existence of the
bank.® Because of this event, Representative Water’s husband’s investment in
OneUnited immediately lost more than half its value,®® and if the bank failed, he would
have lost all of the stock’s value.

Immediately after the GSEs were placed into conservatorship, OneUnited
executives, one of whom played a dual role and also represented the NBA as the Chair-
Elect, asked Representative Waters to arrange a meeting with Treasury, and asked her
COS, to coordinate the meeting.”® In both written and verbal conversations with
Representative Waters, the OneUnited executives told her that they were contacting her
on behalf of the NBA and that the conservatorship threatened the existence of a large
group of MDIs.** They further told her that the purpose of the meeting with Treasury
would be to discuss the impact of the conservatorship on this large group.®®

Based upon those representations, Representative Waters called the former
Treasury Secretary to request a meeting on behalf of the minority bankers and, once the
meeting was granted, asked her COS to coordinate the meeting.** The next day, several
OneUnited executives, one of whom was also the Chair-Elect and Chair of the
Legislative Committee of the NBA, an attorney who served as counsel for both NBA and

658 COH.WAT.0C.015207.

659 See OU Counsel Dep. at 32, 72; OU COO Dep. at 20; FDIC Director Dep. at 14.
8650 See CSOC.WAT.ONEUN.00000679.

661 See Rep. Waters Dep. at 19, 30-31; Rep. Waters’ COS Dep. at 66.

662 See COS.MW.FRANK.48-COS. MW .FRANK.49; Rep. Waters’ COS Dep. at 66; Rep, Waters Dep. at 19,
30-31L

663 See Rep. Waters Dep. at 19, 30-31; Rep. Waters’ COS Dep, at 66, As discussed supra, a Member must
“exercise cave before adopting a constituents’ factual assertions” when communicating with an
agency. 2008 House Ethics Manual, at 307. In this case, the record indicates that Representative
Waters told the former Treasury Secretary that the minority banks “appeared” to be in trouble. (Rep.
Waters Dep. at 11.) While the former Treasury Secretary stated that “there are banks and minority
banks that have bought preferred stocks of government-sponsored enterprises thinking they were
going to be good money; now... you've taken this step and wiped them out, and so she was concerned
about that.” (Former Treasury Sec. Dep. at 12.) Thus the record is not clear that she adopted her
constituents statements, or if she attempted to limit her conversation to conveying the information
given to her and properly attributing the information to the minority banks. Thus, it is Outside
Counsel’s recommendation that the Waters Committee determine that the record does not contain
clear and convincing evidence to demonstrate a violation by Representative Waters with respect to
her call to the Former Treasury Secretary.

664 I,
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OneUnited, Representative Waters’ COS, and staffers for the Financial Services
Committee and a Massachusetts Senator’s staffer met with high ranking representatives
from Treasury and various bank regulators.®®

At the meeting, the Treasury officials had a general discussion of the
conservatorship. Special Counsel for OneUnited/Chair-Elect of the NBA and others
discussed the overall effect of the conservatorship on minority banking institutions in
general. Ultimately, the Chairman and CEO of OneUnited discussed the impact the
conservatorship had on OneUnited as an example of the effect on minority banks, but
then specifically requested $50 million for OneUnited as a buy-back of its Freddie and
Fannie shares of preferred stock, *°

Based on this evidence, the Outside Counsel is advising the Committee that the
rules and standards of conduct related to use of a Member’s official position for personal
benefit did not bar Representative Waters from arranging the September 9, 2008,
meeting. Representative Waters serves on the Financial Services Committee, and in
that capacity has a long history of assisting MDIs and working with the NBA.%"
Additionally, the evidence demonstrates that MDIs, including OneUnited, serve
Representative Waters’ district.*® Thus, her constituents have an interest in MDIs.
Moreover, overwhelming evidence supports the conclusion that, at the time she
requested the meeting with Treasury, Representative Waters believed that she was
arranging the meeting on behalf of all NBA member banks and not just OneUnited.*™

669

Outside Counsel also concluded that when Representative Waters arranged for
the September 9, 2008, meeting with Treasury, she did not violate any House Rule or
other standard of conduct generally applicable to contacting administrative agencies of
the federal government on behalf of constituents, Instead, Representative Waters’
conduet to the extent it was limited to requesting a meeting, appeared to conform to the
Committee’s longstanding guidance on communicating with executive and independent
agencies of the federal government on behalf of constituents.

665 COS.MW.FRANK 50,

666 See, e.g., FDIC Director Dep. at 17-23; OU CEO Dep. at 45.

667 See Rep. Waters Dep. at 6, 15; NBA President Dep. at 16; OU Counsel Dep. at 18-20.
668 See QU Counsel Dep. at 20.

669 See Rep. Waters Dep. at 49.

670 See Rep. Waters’ COS Dep. at 66; Rep. Waters Dep. at 11, 30-31; Former Treasury Sec. Dep. at 9-10;
CSOC.WAT.ONEUN.00000373; COS.MW.FRANK.48; COS.Mw.FRANK.99; COS.MW.FRANK 53.
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2. Representative Waters Recognized that she should not take any Official
Action to Assist OneUnited to Directly Receive Money

As noted above, Representative Waters, through her husband, had a financial
interest in OneUnited.”" At some point in September 2008, Representative Waters had
a conversation with the Chairman of the Financial Services Committee regarding the
effect of the Conservatorship on OneUnited.” While Outside Counsel is unable to
conclusively determine the exact date this conversation took place, based on the
testimony in the record, it is Outside Counsel’s conclusion that the conversation likely
took place sometime in the time period between September g and September 20, 2008.
During the course of the conversations, the Chairman of the Financial Services
Committee was not aware of Representative Waters' financial interest in the bank, but
still told Representative Waters that she did not “have to worry about them being
abandoned because this is an issue that I care about and it is in my region. So Iplanto
be very helpful to them, and I recommend that you stay out of it.”" Representative
Waters agreed with the Chairman of the Financial Services Committee’s suggestion, and
decided that because of her interest in the bank, she “shouldn’t be involved with that.”®"*

Outside Counsel has determined that Representative Waters’ decision that she
could arrange for a meeting between representatives of the NBA and Treasury, but
should not later advocate to Treasury solely on behalf of a bank in which she had a
financial interest was an appropriate interpretation of the rules and standards of
conduct relevant to use of a Member’s office for personal benefit.

As discussed above, simply having a personal financial interest in the subject
matter of the September 9, 2008, Treasury meeting was not sufficient to bar
Representative Waters from contacting Treasury to arrange the meeting if that interest
was incidental to Representative Waters’ purpose in arranging the meeting.*” However,

67 Representative Waters fully and accurately disclosed her interest in OneUnited on her Financial
Disclosure Statements. See Representative Waters’ 2008 Financial Disclosure Statement; see also
Representative Waters’ 2007 Financial Disclosure Statement; Representative Waters' 2006 Financial
Disclosure Statement; Representative Waters’ 2005 Financial Disclosure Statement. Further
demonstrating her attempts to be transparent about her husband’s investment in OpeUnited, during an
Octaober 2007 Financial Services subcommitiee hearing, Representative Waters disclosed that her
husband was a current board member and a shareholder of OneUnited. She did soboth on the record and
in a statement she submitted for the record. Representative Waters stated on the record that the she was
making the disclosures, regardless of whether she was required to do so, because “I think we should
always put it in the record.”

672 See FSC Chair Dep. at 19-20; Waters Dep. at 26-27.

673 FSC Chair Dep. at 19-20.

674 Rep. Waters Dep. at 53.

675 2008 House Ethics Manual, at 314.Outside Counsel notes that the record does not support by clear
and convineing evidence that Representative Waters viclated any of the express prohibitions on

Members acting due to a conflict of interest. (Rep. Waters Dep. at 11; Former Treasury Sec. Dep. at 9-
10.)
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once Representative Waters learned that executives of OneUnited were seeking money
specifically for only OneUnited bank, she properly recognized that she should not
advocate solely on behalf of that bank due to her financial interest.”®

Representative Waters” husband had previously served on the board of
OneUnited, and Representative Waters, through her husband, had a financial interest in
OneUnited of approximately $350,000.5” While his service on the board and
ownership of stock, standing alone, do not create a violation, these facts coupled with
any actions perceived to be taken solely on behalf of OneUnited create an appearance of
impropriety. Representative Waters properly appears to have considered these factors
when determining whether her assistance to the bank had the potential to create an
appearance of impropriety.”® Based on the facts of this case, the Outside Counsel
concluded that, if Representative Waters assisted the bank in a direct request for
financial assistance from Treasury, it would create an appearance of impropriety
because reasonable persons might construe these factors as influencing Representative
Waters’ decision to assist the bank.*® For these reasons, any such assistance would be
contrary to at least the spirit, if not the letter, of the House rules and other standards of
conduct relevant to use of a Member’s office for personal benefit. However, after careful
review of the record in this matter, Outside Counsel concludes and recommends to the
Waters Committee that Representative Waters propetly recognized that she should not
take any official action to assist OneUnited to directly receive money. As such, there is
not clear and convincing evidence in the record that Representative Waters violated any
House rule or other standard of conduct.

3. Representative Waters’ Chief of Staff Communicated Solely on Behalf
of OneUnited in Two Circumstances

If Representative Waters was unable to advocate solely on behalf of OneUnited’s
financial interest, her staff was also barred from advocating solely on behalf of the bank
as well.® After Representative Waters concluded that she should not advocate on

676 See FSC Chair Dep. at 19-24; Rep. Waters Dep. at 53.

677 See COS.WATERS.90; CSOCWAT.ONEUN.0000002; CSOC.WAT.ONEUN,00000001;
CSOC,WAT,ONEUN. 571; CSOC.WAT.ONEUN.00000679. Outside Counsel notes that the Chairman
and CEO of OneUnited, as well as the President of OneUnited donated money to Representative
Waters’ campaign and hosted a fundraiser for her as well. (OU COO Dep. at 10-11; OU CEO Dep. at
12; Rep. Waters Dep. at 8-0.) A Member assisting a donor is not, on its own, improper. See, e.g.,
McCormick v. United States, 500 U.S. 257, 272 (1991). However, Members “should be aware of the
appearance of impropriety that could arise from championing the causes of contributors and take care
not to show favoritism to them over other constituents.” 2008 House Ethics Manual at 309. Qutside
Counsel has concluded that Representative Waters acted appropriately in connection with any actions
she took on behalf of the NBA.

678 See Code of Bthics, section 5; 2008 House Ethics Manual, at 237.

7 See Code of Bthics, section 5.

680 See generally St. Germain, at 43 {assessing whether a Member, who was the chairman of the
Committee on Banking, Finance and Urban Affairs, improperly attempted to influence the Federal
Home Loan Bank Board when a staffer for the Banking Committee made telephone calls to the
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behalf of OneUnited, her COS continued to have contact with OneUnited executives
regarding the legislative solution being sought by minority and community banks. Her
COS characterized his communications with the Chairman and CEO of OneUnited and
OneUnited’s Special Counsel/Chair-Elect of the NBA as “FYI's that I was sent.”®'

While Outside Counsel believes that Representative Waters’ COS’s level of
involvement went beyond that of a passive recipient, it is Outside Counsel’s opinion
that, with two exceptions discussed below, the evidence does not establish by a clear and
convincing standard that he was knowingly acting only on behalf of OneUnited, and not
also on behalf of the larger community of minority and community banks.*®® Further,
the evidence in the record is unclear as to when the two specific actions that have been
identified that were taken solely on behalf of OneUnited®™ occurred with relation to the
conversation between Representative Waters and her Chief of Staff. Outside Counsel
could not determine from the record whether the two emails sent on behalf of
OneUnited by Representative Waters’ COS occurred prior to or following the
conversation between Representative Waters and her COS. Outside Counsel believes
this is an important determination as it represents the clearest instance when
Representative Waters” COS should have learned that a conflict existed between
Representative Waters and OneUnited. However, as discussed previously, there is
evidence in the record to indicate that Representative Waters’ COS should have known
of the conflict with OneUnited prior to his conversation with Representative Waters.*®*
Once her COS became aware of the conflict, he should have refrained from taking any
further action solely on behalf of OneUnited.

chairman of the Bank Board); see also Carib News at 125-126 (“it would not well serve the House as
an institution to allows its Members to escape responsibility by delegating authority to their staff to
take actions and hide behind their lack of knowledge of the facts surrounding these actions,”).

681 Rep, Waters’ COS Dep, at. 30.

682 See 7/5/12 Rep. Waters’ COS Dep. at 66-67; FSC Chair Dep. at 34-35; FSC Staffer #2 Dep. at 17; see
also FSC Sr. Policy Dir. at 21 (testified to receiving complaints from many outside groups that TARP
would not do enough to help small institutions); FSC Chair’s Counsel Dep. at 40 (iestified to having
conversations with ICBA and Massachusetts Bankers regarding the conservatorship because it wasa
larger issue than simply a OneUnited issue).

483 These two actions include the September 19, 2008, email sent by Representative Waters’ COStoa
staffer on the Financial Services Comumittee with the subject line “OU is in trouble,” and the
forwarding of the chart regarding OneUnited’s investment in GSEs to a Financial Services Committee
staffer on September 23, 2008. See COS.MW.FRANK.44; CSOC.WAT.001806-1807. As discussed
previously, because OneUnited was part of a larger class of banks affected by the financial crisis, there
is no violation of any House Rules or other standards of conduct with respect to assisting the entire
class. However, there is nothing in these two email communications to demonstrate, nor is there any
other evidence in the record to support, that these emails were sent on behalf of the larger class as
opposed to solely being sent on behalf of OneUnited.

684 Ultimately, the Waters Committee will need to make a credibility determination regarding
Representative Waters’ COS’ testimony regarding his knowledge, or lack thereof, of the conflict
between Representative Waters and OneUnited.
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At the time the two emails were sent on behalf of OneUnited by Representative
Waters’ COS, he testified that he could not recall if he was aware of Representative
Waters’ husband’s financial interest in OneUnited at that time.® There is evidence in
the record to demonstrate that Representative Waters made her COS aware that she
should not take any action to specifically assist OneUnited, although the timing of that
conversation is not clear from the record. Finally, there is no evidence in the record to
indicate that Representative Waters was aware of the communications between her COS
and anyone associated with OneUnited. As such, Outside Counsel recommends that the
evidence in the record does not support by clear and convineing evidence that
Representative Waters failed to exercise proper oversight of her COS.

Outside Counsel’s review demonstrates that Representative Waters’ COS had the
following communications with executives of OneUnited or otherwise took the following
actions on behalf of OneUnited:

s September 19, 2008, email to a Financial Services staffer stating that “OU
is in trouble.”®®

* September 20, 2008, Representative Waters’ COS forwarded the first draft
of the legislation that ultimately became the EESA legislation to the
Chairman and CEO of OneUnited.®

s  On September 23, 2008, Representative Waters’ COS forwarded an email
he received from OneUnited’s Special Counsel/Chair-Elect of the NBA
with an attached chart that broke down OneUnited’s investment in GSE
preferred stock to a Financial Services Staffer.®® He immediately followed

685 Rep, Waters’ COS Dep. at 14-15. Outside Counsel is troubled by this testimony in lght of the fact that,
as discussed above, at a subcommittee hearing in 2007 Representative Waters’ disclosed her
husband’s investment in OneUnited. In addition, Representative Waters’ COS is also her grandson,
Representative Waters testified that he would have known of the investments, and the investments
are disclosed in Representative Waters’ financial disclosure statements.

686 This email can be construed as an official act to assist OneUnited. During questioning regarding an
email sent on September 22, 2008, her COS responded that “I knew that the ambassador had been on
the board, that he had come off the board. Tknew that the Congresswoman had an investment and
had gotten rid of that investment. I was not conscious at the time that the ambassador still had an
investment. So that would not have been a red flag.” (7/5/12 Rep. Waters’ COS Dep. at 63.)
However, as discussed, supra n.685, Outside Counsel is troubled by this testimony in light of other
evidence in the record regarding the disclosure of Representative Waters” hushand’s investment.
Nonetheless, there is no evidence that Representative Waters was aware that her COS sent this email.

687 While the Chairman and CEQ of OneUnited was not also an officer of the NBA, because OneUnited is
both a member bank of the NBA and the largest African-American bank in the country, it is Outside
Counsel’s conclusion and recommendation to the Committee that the evidence can support an
interpretation that the forwarding of this legislation to a OneUnited executive was done as part of his
actions to assist all minority and community banks at this time.

688 Waters_071912_75, attached as Ex. 40.
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up with the staffer by emailing and asking her “how did the meeting go?"*
The staffer responded that they “will continue to pursue T acting without
legislation but [another staffer] and I are also working on drafting CDFI-
related language to help them that we could try to possibly add to the
bailout bill.”**

e On September 25, 2008, Representative Waters’ COS instructed
OneUnited’s Special Counsel/Chair-Elect of the NBA to call him so that he
could provide an update to OneUnited’s Special Counsel/Chair-Elect of the
NBA®

o On September 28, 2008, Representative Waters’ COS sent an email to the
Staff Director and Chief Counsel for the Financial Services Committee in
which he sought an update on the draft legistation on behalf of
Representative Waters, He also requested that certain changes be made to
the sections affecting minority banks and minority contractors.*?

¢ On September 28 and 29, 2008, Representative Waters’ COS received
unsolicited emails from OneUnited’s Special Counsel/Chair-Elect of the
NBA thanking him for all his “hard work” and “checking in” respectively.
There is no evidence that Representative Waters’ COS forwarded these
emails or otherwise took any action in response to their receipt.

Outside Counsel has determined, and recommends to the Waters Committee,
that it is not possible to determine by a clear and convincing standard when the
conversation between Representative Waters and her COS regarding her conflict with
OneUnited occurred. Nonetheless, there is evidence in the record to allow the Waters
Committee to determine that Representative Waters’ COS should have known of the
conflict prior to that conversation. Regardless, following that conversation,
Representative Waters’ COS was clearly on notice of the conflict that existed and knew
that he could not assist OneUnited in its own narrow attempt to secure funding.
However, because credibility determinations are left to the Waters Committee and the

689 Id.

690 Id. The Financial Services Staffer testified before Qutside Counsel that at the time of this email the
Financial Services Cornmittee was trying to help both the NBA and also smaller-size institutions that
were similarly situated. (7/25/12 FSC Staffer #2 Dep. at 17.) As discussed supra nn. 685-686,
Outside Counsel questions the credibility of Representative Waters’ COS with respect to his testimony
regarding whether he was aware of Representative Waters” husband’s investment in OneUnited.

69t The testimony in the record supports the conclusion that this conversation may have been about the
“legislative approach,” which was drafted to assist minority and community banks in general and
necessarily OneUnited. (OU Counsel Dep. at 82.)

692 Qutside Counsel has concluded, and recommends to the Committee, that the testimony in the record
supports the fact that Representative Waters’ COS determined that he was acting in this email for “a
broad category that had a specific need,” and not solely on behalf of OneUnited. (7/5/12 Rep. Waters’
COS Dep. at 61.)
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timing of that conversation is unclear, the Outside Counsel recommends that the two
actions taken by her COS solely on behalf of OneUnited cannot be proven by a clear and
convincing standard to rise to the level of a knowing violation of House rules or other
standards of conduct relevant to using a Member’s office for personal benefit.

Representative Waters’ COS is the most senior person on her staff. Once
Representative Waters arranged for the meeting with Treasury, she instructed her COS
to coordinate with OneUnited’s Special Counsel/Chair-Elect of the NBA regarding the
meeting, and the COS “was the main point of contact [with Treasury] after the
Congresswoman spoke to the former Treasury Secretary.”®® As previously discussed,
there was nothing inappropriate about Representative Waters arranging this meeting,.
However, sometime after the meeting, around the time the TARP legislation was being
discussed, Representative Waters had a conversation with the Chairman of the Financial
Services Committee regarding the fact that she should not assist OneUnited’s attempt to
receive money. The first draft of the legislation that ultimately became the EESA bill
was not circulated until September 20, 2008, and it is Qutside Counsel’s determination
that the evidence in the record supports that the conversation likely occurred prior to
that date.

While Outside Counsel’s review has not determined when or how Representative
Waters learned of OneUnited’s specific request for money, once Representative Waters
learned of this request and determined she had a conflict in assisting OneUnited in its
attempt to receive money from Treasury for its shares of Freddie and Fannie, she should
have ensured that her office, including her COS, did not provide continued assistance
specifically to OneUnited. Based on the testimony of Representative Waters’ COS, she
had a conversation with him regarding the fact that she was stepping back from directly
assisting OneUnited. However, Representative Waters’ COS’s testimony that he was
only to refrain from working on OneUnited matters for that day strains credibility. As
the most senior staffer in Representative Waters’ office he owed Representative Waters
a duty to clarify that direction before he continued communicating with OneUnited
executives. Further, the Chief Counsel of the Financial Services Committee also testified
that Representative Waters COS had conveyed to her that he was stepping back from
working on OneUnited matters.594

If, however, Representative Waters’ COS’s claim to have misunderstood her
directions to avoid assisting OneUnited is to be believed, that fact would only support
the conclusion that Representative Waters should have done more to ensure that her
entire staff was fully aware of the potential conflict and refrained from any official action
to assist OneUnited in its attempt to directly obtain money.695 There is no evidence in

693 Rep. Waters’ COS Dep. at 21,
594 Compare 7/5/12 Rep. Waters’ COS Dep. at 53 with FSC Chief Counsel Dep, at 17.

695 Outside Counsel does not believe that Representative Waters was required to refrain from any
involvement in the EESA legislation as the record supports the conclusion that the EESA legislation,
and particularly provision 103(6), was drafted to assist a larger community of banks, of which
OneUnited was a member.
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the record to support a finding that Representative Waters was aware of her COS’
communications with OneUnited executives. However, it is clear that such
communications were normally within the scope of his position, unless, of course, they
constituted an impermissible conflict.595

4. CONCLUSIONS REGARDING SPECIFIC SUBSTANTIVE
ALLEGATIONS AND RECOMMENDATIONS OF OUTSIDE
COUNSEL

For the foregoing reasons, it is Outside Counsel’s opinion that Representative Waters
did not violate any House Rules or other standards of conduct. As such, the Outside Counsel
recommends that the Waters Comumittee find that Representative Waters committed no
violations in this Matter.

Furthermore, the Outside Counsel recommends the Waters Committee find that,
while Representative Waters’ COS’s  actions in sending the two emails on behalf of
OneUnited’s private efforts to obtain assistance do violate conflict of interest rules and
standards, for which Representative Waters could bear responsibility, there is not sufficient
evidence in the record to prove by a clear and convincing standard that Representative
Waters’ COS was aware of the conflict at the time, although as noted throughout this Report,
there is evidence in the record to demonstrate that Representative Waters’ COS should have
known of the conflict prior to sending the two emails. In addition, Outside Counsel
recommends finding that Representative Waters did make an effort to prevent her COS from
creating the conflict in the first place, though she was either too late, too unclear, or simply
not abided (there is insufficient evidence to prove which it was by clear and convincing
evidence). Therefore Outside Counsel recommends that that Waters Committee find that no
formal sanction or referral to the floor of the House of Representatives is warranted by the
record in this Matter.

696 See Rep. Waters Dep. at 34-35; Rep. Waters’ COS Dep. at 73.
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OB LOFGREN, CAUIFOANA U BONNER, ALABAMA
CHAR . HANKING HEPUSLICAN MEMBER
PETER WELDH, VERMONT ONE HUNDRED ELEVERTH CONGRESS %ﬁ&ﬁ%ﬁw&!
OAMEL 4 TAVLOR, . S . i
SO T TR WU.S, Bouze of Wepregentatioes Hubhsmoain,
GHIEF GOURGEL A TASFCiEGTOR COMMITTEE ON STANDARDS OF i
QFFICIAL CONDUCT {202} 238-Ti0a
Wlashingtow, BE 206156328
June 15, 2010
CONFIDENTIAL
Stanley M. Brand
Brand Law Group

923 Fifteonth Stroet, NW,
‘Whashington, D,C, 20005

Re: Yovestipation of Representative Maxine Waters

Dear Mr, Brand:

_ OnJune 15, 2010, the investigative subcommittee adopted & Statement of Alleged
Violation in the Matter of Representative Maxine Waters. A copy of the Statement of Alleged
Violation i8 envlosed, .

Pursuant to Conumittee on Standards of Offictal Conduct Rule 22, Respondent is
pertnitted to file with the investigative subcommittes cortain written responses to the Statement
of Alleged Violation before the investigative subcormittse transmits the Statement of Alleged
Violation to the Stendards Commmittes, Please note that pursuant to Comumnittes Rule 22(s)(1),
failure to file an answer to the Stefement of Alleged Violation within the time prescribed shall be
considared by the Comunittee as a denial of each count.!

On May 28, 2010, pursvant fo Commities Rule 26(c), the Investigative subcommitice
provided to the Respondent a copy of the Statement of Alleged Violation that it intended to adopt
together with all evidence it imtended to use to prove those charges it intended to adopt, including
documentary evidence and witness testimony, The lnvestigative subcommittes also provided to
the Respondent any exculpatory information, as providad by Committee Rule 252 Pursuant to
Committee Rule 26(f), this evidence was made availsble to Respondent only after you and
Resporddent sach executed and returned to the Investigative subcommities non-disclosure
agreements. These non-disclosure agreements ave still in effect, and you and Respondent remain
bound by thelr terns,

! Pleass also note that, pursuent to Committee Rule 17A(G(2), the repott by the Office of Congressional Bthies in
this matter may be made public on August §, 2010,

% Plosso note that before meking any d publle, the Investigs b ittes redacts certaln personal
ientifier informution from the documents. As  oouriesy, the fnvestigative suboommittes provided you with
unredacted copies ofall documents, 1210 the fiturs you have need to use sny dopuments provided to you by the
investigative subcommities In & tanner that may make them available to the public, the investigative subcommlttes
wiit provide you with redacted coples.
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Stanley M. Brand
Tyme 15,2010
Page2of2

Should you have any questions, pleass contact Tom Rust af (202) 225-7103,

Sincerely,

R, Blake Chisam
Chief Counsel/Staff Divector

Enclosure

cc: The Honorable Maxine Waters
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HOUSE OF REPRESENTATIVES
111™ CONGRBSS
24 Sesston
COMMITTEE ON STANDARDS OF OFFICIAL CONDUCT

INVESTIGATIVE SUBCOMMITTER

IN THE MATTER OF REPRESENTATIVE MAXINE WATERS

STATEMENT OF ALLRGED VIOLATION

Adopted June 15, 2010
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STATEMENT OF ALLEGED VIOLATIONS

For the following alleged violations, the Investigative Subcommittes has defermined
thete is “substantisl reason to believe that a violation of the Code of Offleial Conduct, or of &
law, tule, regulation, or other standard of conduot epplicabls to the performeance of afficial duties
ot the discharge of official responsibililies by a Membar, officer, or employes of the House of
Representatives has oocurred.” Ses Rule 19(f), Rules of the Committes on Standards of Offiolat
Conduct.

At all times relevant o tiris Statement of Alleged Violations, Reptesentative Maxine
Waters (Respondent) was a Member of the United States House of Representatives representing
the 35" District of California, During the 110™ Congress, Respondent was Chairwoman of the
Housing and Community Opportunity Subcommittes of the Committes on Rinanclal Services,

SPATEMENT OF FACTS IN SUPPORT OF ALLEGED VIOLATIONS

L ONEUNITED BANK?!S MERTING WITH THE DEPARTMENT OF THE
TREASURY

1 On September 7, 2008, the United States Department of Treasury and the Federal
Housing Finanoe Agency (FHFA) placed the Rederal Natlonal Morigage Assoclation (Pannie
Mag) and the Federal Home Loan Mortgage Corporation (Rreddie Mac) into conservatorship (the
Conservatorship).

2. OveUnited Bank (OneUnited) held substantiel investments in Famie Mae and
Freddie Mac preferred stock,

3 Due to the Conservatorship’s impac{ on the value of Fannie Mae and Freddie Mac
stock, OnelUnited inoutred unrealized losses that effectively wiped out OneUnited’s Tier 1
vapital and threstened the viability of the bank,

COE.WAT.0C.018618
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¢ ’ 4, Bemetime areund Beptember 7, 2008, Kevin Cohes, the Chief Bxeoutive Officer
(CEOQ) and Chalrman of the Board of Directors of OnelUniied, oon@wd Respondent to tequest a
meeting with Treasury officlals rogarding the impact of the Conservatorshlp on minority banks,

5. Retpondent was “famillar” with Kevin Cohes, Kevin Cohee, and his wife Teri
Williams, President of OneUnited, hosted a fundraiser at thelr home for Respondent, They also
oontributed to Respondent’s carpalgh on numetous occasions.

6, During the same time perlod, Robert Cooper, Senfor Counsel 1o OneUnlted and
Chair-Fleot of the National Bankers Association (NBA), contacted Respondent and asked her to
arange u mecting with Treasury officlals regarding the impact of the Conservatorshlp on
minority banks, Respondent has a long history of assisting small and minority owned banks
generally, and NBA i partionlar,

7. Respondent calied them-Treasury Secretary Henry Paulson on or amound
September 8, 2008, and requestsd & meeting on behalf of NBA, which OneUnited was 8 member
of, to disouss the impact of fhe Conservatorship on minority banks,

8, Then-Secretary Paulson pranted Respondent’s request by amanging for several
senjor Treasury officials to meet with NBA, He granted Respondent’s request bocanss she was a
Member of Congtess,

9, Respondent instructed ber Chief of Staff, Mikael Moore, who was also her
gtandson, to follow up with Treasury for the meeting arrangements,

10.  On Septsmber 9, 2008, Kevin Cohes and Robert Cooper, the CRO of OneUnited
and OneUnited’s long-time Senior Counsel met with the Treasury officials,. No other
representatives from NBA or any other NBA member bank were present. Secretary Panlson did
not sttend the mesting,
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il Duilng the mesting, Kevin Cohes and Robent Ceoper diseussed the impact of the
Conservatorship on Onelnlied and requested approximately $50 million dollats from Treasury
to compensate OnsUnited for unrealized losses it incurred ag a result of the Conservatorship,

12.  Treasury was uneble to grant OneUnited’s request because it lacked the
legislative authority fo do so,

I, RESPONDENT'S PERSONAL INTEREST IN ONEUNITED BANK

13, Respondent's husband, Sidney Williams, served as & member of the OneUnited
Board of Directors from January 23, 2004, until Apell 21, 2008,

14, Atall times relovant, Respondent's husband owned 3,500 shares of OnsUnited
preforred stock and 476 shares of OneUnited common stook.

15 Réspondent‘ disclosed her husband's ownership of OneUnited stock on
Respondent's Finanelal Disclosure Stufements filed for calendar years 2004, 2005, 2006, and
2007,

16, The sctual value of Respondent’s husband’s OnelUnited shares et fhe end of
cafendar ysar 2007 was $352,089.64, which at tbe fime accounted for somewhere between 4.6%
and 15.2% of Representative Waters’ and her husband’s conibined net wotth as reported in
Respondent's Financial Disclosure Statement for 2007, filed In May of 2008,

17, On June 30, 2008, the actusl valus of Respondent’s husband’s Onellnited shates
was $351,751.68.

18, On Septomber 30, 2008, after the Conservatorship, the actual value of
Respondent’s hushand’s OneUnited shares had fatlen 1o $175,000.

COE.WAT.0C.018621
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19, If OneUnited failed, Respondent’s husband’s investment in OpeUnited would
have been worthless,

20,  Sometime early In September 2008, Respondent had & discussion with
Representative Bamey Frank regarding OneUnited and her husband's prior board membership
with the bank. At the timo of this discussion, Reprosentative Frank did not know that
Respondent’s husband owned approximately $350,000 worth of OneUnited stock or owned any
stock in OnelUnited.

21, Representatlve Frank told Respondent not to get Involved and that he weuld
handle the issues relsted 'to OneUnited,

22, Respondent agreed to vefvuin from advocating on behalf of OnsUnited,

23, Rcspondent did nof instruct her Chief of Staff, Mikael Moore, to refrain from
assisting OneUnited,

I0. CONTINUED ABSISTANCE PROVIDED TO ONEUNITED BANK AFTER
THE MEETING WITH TREASURY

24, Following the September 9, 2008, meeting with Treasury, Respondent’s Chiof of
Staff, Mikaol Moore, was actively involved in asdsting OneUnited representatives with their
roquest for capital from Treasury and orafling leglslation to anthiorize Treasury to prant the
request.

25,  OnSeptember 19, 2008, Respondent’s Chief of Staff sent an emall to a member
of Representative Barnoy Frank's staff, The subject of the emall was “O[ne]United] s In
trouble.” Representative Frank’s staffer replied, “depends on scope™ Respondent’s Chief of
Staff responded that “It will becorse a timetable Issue.

COE.WAT.OC.018622
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‘ 26, On Sepiember 20, 2008, Respondent's Chisf of Staff sent an emell 1o Kevin
Cohes, CEQ of OneUnited, The subjeot of the emall was “Draft” and attached to the email was
draft legislation entitled, “LEGISLATIVE PROPOSAL FOR TREASURY AUTHORITY TO
PURCHASE MORTGAGE RELATED ASSETS[.]”

27, On September 22, 2008, Respondeni’s Chief of Staff received an émai! from
Kevin Cohes. My, Cohee requested that Respondent's Chief of Staff print 2 document for theit
meoting, The dooument was draft languege for praposed legislation that would glve Tressury
authorlty to purchase cortaln assets that would have applied to OneUnited,

28, On September 23, 2008, Respondent’s Chlef of Staff recsived an emall from
Robert Cooper, Senior Counssl to OnsUnited. The subject of the emall was, “Bw: Treasury
Request Appendix Finalxis," and included a document containing a chart with information
regarding OneUnited's shates of Fennle Mae and Preddie Mae stock and OneUnited’s request
for approximately $50 million from Treasury.

28, On Seé:tember 23, 2008, Rgspondent’s Chief of Staff reseived an emall from
Robert Cooper, The subject of the emall was, “Any update? No message was contained in the
body of the emall, Respondent’s Chief of Staff replied to the ematl, “Call in the office,”

: 36. On September 28, 2008, Respondent’s Chilef of Staff received an emall from
Raobert Cooper. The subject of the email was, “Thank you for all your herd work!® Nc mesEsage
was contalned in the body of the emall,

31, On Septemmber 29, 2008, Respondent’s Chief of Staff vocelved an etall fom
Rohert Cooper, The subject of the ematl was “Checking in{,]” M, Cooper wrote, “In thinking
about noxt stops, we are prepated to rally our supporters by phone or through direct personal

contacts. What s your sense, given that the inevitable “mental fatigoe’ will begin 1o gt in
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around o process that even as we speak has not been settled, ‘Obviously, we'rs trylng to gut soms
sort of written commitment from Treasury on an expedited basis prior fo the recess for the
Jewish holidays and before tomorrow's deadline, Letme know.”

IV. ONEUNITED OBTAINED TARP FUNDING

32, OnOoctober 3, 2008, the Emergeticy Beonomic Stabilization Act (BESA), which
ustablished the Troubled Asset Rellef Prograry {TARP), was signed into Jaw. Section 103(6) of
ERSA provided, “In exerclsing the authoritles gramted in this Act, the Sectetary shell take into
écnsideraﬁon—» (6) providing financlal assistancs to financial institutions, including those serving
Tow~ and moderate-income populations and other underserved commumities, and that have assets
Iess then $1,000,000,000, that were well ot adequately capitalized as of June 30, 2008, and that
83 & resulf of the dovaluation of the preferred government-sponsored enterprises stock will drop
one or more oapital levels, in & manner sufficlent to restore the financlal institutions to at least an
adequately capitalized level[J* -

33, The language In the TARP legidlation applied fo OneUnited, and Represeriative
Frank stated the languags was Infended to include OneUnited,

34, OneUnited applied for TARP funding,

35. In connection with its ‘application for TARP funding, OneUnlted also ralsed
significant amounts of private capital and applied to the Pederal Deposit Insurance Corpotation
for & tax credit waiver,

36, On October 31, 2008, Respondent’s Chief of Staff roceived an emall fiom the
CEO of OneUnited, Kevin Cohee, Mr. Cohee stated, “We are pleased jo report that we recelved

$17 Million in private investment today, Thank you for your kindness and consideration in
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helping us o consurmmoate this transsction, This {9 {n sddittion 10 the MVESMAE We jeceived
yesterday; the Bank is now adequately capltalized and we will be applying to the TARD program
next week,”

© 37, On Degember 19, 2008, OneUnited recelved $12,063,000 dollays in TARP
funding from Treasury,

38. I OneUnited had not received this funding, Respondent’s husband’s financial

interest in OneUnlted would have been worthless, Thus, the ‘presgrvation of the value of
Reepondent’s husband’s investment in Onelnited personelly benefiited Respondent,

LEG IOLATIONS

. COUNT I Conduct in Violation of Houss Ruls XXTIT, clanse 1

39, Pamgraphs I through 38 are relncorporated as if set forth fully herein,
40,  House Rule XX, clause 1 provides;

A Member , . , shall beheve af all times in a manner thet
shell reflect oredifably on the House.

41, OneUnited sought to obtain fanding from Treasury and would have falled ifit did
not receive capital. - ;

42, Respondent’s Chief of Staff provided continned nasistance to OnelUnited In their
efforty to obtain logislation thet ultimately resulted in OneUnited recelving funding from
Treasury, '

43, As of September 30, 2008, during the time perlod when Respondent’s Chief of

Staff provided this essistance to OneUnited, Respondent's husband’s finuncial interest in
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OneUnited, which was worth $350,000 ns of Juns 30, 2008, had deoiined to approximately
$175,000.

44,  If Onelnited had not recelved this funding, Respondent's husband’s financial
interest in OneUnited would have been worthless. Thus, the preservation of he valus of
Respondent’s husband’s investment in OneUnited would personally benefit Respondent.

45,  Respondent ig responsible for the oversight and administeatlon of her
congressional office,

46, Respondent is responsible for the conduct and sctions of membets of her staf?,
especially het Chief of Sfaff, when members of her staff are acting within the scope and cotrse
ofthelr employment,

.47.  Ones Respondent realized ‘that she “should not be involved” in ossisting
OneUnited, Respondent should have instructed her Chief of Staff, Mikael Moore, to reffain from
agsisting OneUnited. Respondent falled o do so,

48,  Respondent’s Chlef of Staff's continued involvement in assisting OneUnited
created an appearanoe that Respondent was taking official action for Respondont’s personal
benefit, which did not reflect creditably on the House.

49, Respondent’s failure to instruct her Chief of Staff to refrain from asslsting
Onelnited after Respondent realized that she “should not be involved” violated the House Ruls
applicable o behaving at all times In a manner thet shall reflect creditably on the Houas; all in

violation of Flouse Rule XXIII, clause 1.

COUNT II: Conduet in Violation of the Spirit of Honse Rule XXIIL clause 3
50,  Pamagraphs 1 through 49 are reincorporated as if' set forth fully herein,

51, House Rule XXIII, clause 2 provides: .
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A Nember . , , shell achers to the spirit and the letter of the
Rules of the FHouss and to the rules of duly constituted
committess thereof.

52, House Rule XX11, clause 3 provides:

A Member , . . may not recelys compensation and msy not’
permit compensation to aoorue to the beneficlal interest of
such individual from any soutcs, the receipt of which

would oseur by virtue of influence impropetly exerted from

the position of such individual in Congress,

53,  Respondent is responsible for the ovefsight and admipistration of her
vongressional office,

54, Respondent !y responsible for the condust aud aotions of members of her staff,
espocially her Chisf of Staff, when members of her staff are acting within the scops and conrse
of their smployment,

§5,  The preservation of the value of Respondent’s hushband’s investment in
OnelUnited would constitufe compensation acorulng to the beneficial intersst of Respondent,

56, Respondent's failure fo instruct her Chief of Staff to seftain flom assisting
OnelUnited after Respondent realized that she “should not be involved” was Inconsistent with the
spirit of the House Rule applicable to recelving compensation by vithue of influence improperly
axerted from the position of the Regpondent in Congress; all in violation of House Rule XXITI,

clagse 2,

€0 X1: Conduet in Violation of the Code of Bihics for Governma refee. olouge §
57, Paragraphs 1 through 56 are relasorporated as if set forth fully hereln,
58, The Code of Btlies for Government Service (72 Stat,, Part 2, B12, H. Res, 175,
85th Cong.) (adopted fuly 11, 1958} provides:

[Alny person in Government service should:
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5 Never discriminate vafairly by the dlspensing of special
fuvars or privileges to anyone, whether for semuneration or
not; and never accept for himself or his family, favors or
benefits under circumstances which might be construed by
reasongble persons a5 influencing the performance of his
governments! dutles.

59,  Respondent is responsible for the oversight and administration of her
cangressional office,

60, Respondent is responaible for the conduct and actions of members of her staff,
especially her Chief of Staff, when members of her staff arov goting within the soope and course
of their employment,

61,  The preservation of the wvalue of Re;spnndent’s hugband's investment in
OneUnited would constitute a benefit to Respandent, »

62.  Reasonsble persons could construe Respondent's Chisf of Staffs continued
involvement in assisting OneUnited as the dispemsing of special favors or privileges to
OneUnited, and accepting the préservat!on of the value her husband’s lavestment 1 OneUnited
8y o benefit under clroumstances which might influence the performance of Respondent's

governmental dutles; all in viclation of the Code of Ethies for Government Servics, olauss 5.

COE,.WAT.0C.018628
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BranD Law Groupr

A PROFLISIONAL CORPORRTION ’ REC E'f VE-D
e aTON 5O, 30008 WI0ANZO PH bt
vomMIT TEEFD&@%WMM»?m

TELRCOPIER: 202} 73/-7508

Juns 30, 2010

HAND BELIVERED

R. Blaks Chisam, Esq.

Chlef Counsel/Staff Diractor

U.8, House of Reprossnitatives

Committes on Standards of Officlal Conduct
HT-2 Gapitol Bullding

Washingion, D.C. 205156328

Re: Representative Maxine Watars
Dear Mr, Chisam:

Enclosed please find our Motlen for & Bili of Particulars and Memorandum of
Points and Authorities In Support Thereof, on behalf of Congresswoman Maxine

Waters.

Sincerely,

Andrew D, Herman

Counsel for Congresswoman Waters
ADH:mob

COE.WAT.0C.018633
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UNITED STATES HOUSE OR REPRESENI‘ATWES

Committee on Standards of
Official Conduct
In the Matter of
REPRESENTATIVE
MAXINE WATERS
MOTION FOR A BILL OF PARTICULARS

Representative Maxine Waters, through counsel, and pursuant to Rule 22(b) of
this Coramittee’s Rules, respactfully moves this Committes to furnish her with & bill of
particnlars 48 10 the Statement of Aliegecl Violations served upon her on June 15,

2010.}

1. Ag to the Staterent of Facts in Support of Alleged Violations, the
Respondent requests that the Commiftee state with particularity:

8. the relevancy of the Respondent’s relationship with her Chief of
Staffs

b, t.he- exact vajue of Respondent’s hugband’s OnsUnited Shares at the
end of calendar year 2007 represented 8s a percentags of
Respondent’s and her husband’s pcfsonal wealth;

o, the rejevancy of the calculation of the exact value of Respondent’
fusband's OneUnited Shares at the end of calendar year 2007 as &
percentage of Respondent’s and her husband's parsonal wealth;

d. the specific date that Responéent discussed assistance of OneUnlied
with Representative Barney Frank, ' .

2. As o Count One of the Statement of Alleged Viclations, the Respondent
requests that the Commities state with particularity:

! On June 23, 2010, the chalr of the Investigative Subcorimiites, Rep, Cathy
Kastor, granted Respondent’s Motion. for an Bxtenslon of Time With Which to Pile a
Motion: for a Bill of Particulars to June 30, 2010,

COE.WAT.0C.018634
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: a. the definition of “reflect creditably” utllized by the Committes ang
the basis for such definitlon under House rules, government codes or
other precedent; )

the factual basls for the Committee’s conclusion that *OneUnited , .

=

. would have failed if it did not recelve capital [from the Department
of the Treasuryl;”

¢, the definition of “continued assistance” utilized by the Committee
ang the basis for such definition under Houss rules, government
codes or other precedent;

d. the specific nature of the “continued agsistance” alleged in this
matter;

. the factual basis for the Committes’s conclusion titat the alleged

“continued assistance” was provided to OneUnited and not to a_
! . broad range of banks comprising the membership of the National
Bankers Association (“NRA™);

£, the specific nsture of “this funding® that purportedly preserved
Respondant’s husband’s financial intersst;

g the factual basls for the Committes’s conclusion that Respondent
failed to Instruct her Chisf of Staff “to refrain from assisting
OneUntted;”

h. the definition of “continued involvement,” the basis for such
definition under Flouse rules, government codes of oftier provedent
and if the Committse’s use of that term differs from its use of
“econtinued assistance;”

i, the specific natare of the “continued involvement” alleged in this

matter,

Motion for a Bill of Patticulars
Page 2

COE.WAT.0C.018635
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L ' 3. As to Count Two of the Statement of Alleged Violations, the Respondent
' requests that the Comities state with partlonlarity:

&

the definition of "compensation” utilized by the Comunittes and the
basis for suck definition under House rules, government codes ot
other precedent;

the definition of “beneflcial Interest” vtilized by the Committee and
the basis for such definition under House rules, government codes or
other precedent;

the deflnition of “influence improperly exerted” utilized by the
Commitiee and the basis for such definition under House rufes,
government codes or other precedent;

the specific naturs of the “influencs . . . exerted from the position of
the Respondent in Congress” ig this matter;

the rationale underlying the Committee’s concluston that the

“preservation of the value of Respondent’s husband’s investment in

OneUnited would constifute compensation aceruing to the beneficlal

interest of Respondent,”

4, As to Count Three of the Statemens of Alleged Violations, the
‘Respandent requests that the Cammiitee state with particularity:

a

the definition of “discriminate unfalely” utllized by the Committee
and the basis for such definition under Houss rules, government
codes or other precedent;

the definition of “speclal favors or privileges” utilized by the
Committes and the basis for such definition under House rules,

government codes or other precedent;

Motlon for a Bill of Particulars

Page 3
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U ¢. the definition of “favors or benefits” utilized by the Committee and

the Dasis for such definftion under House rules, government codes ot
othies precedent; i

d. the specific nature of the Respondent’s acHons that purportedly
“discriminate({d} unfairly;®

e, the specific nature of the “special favors or privileges” and “favors
or benefits” purportedly dispensed by Respondent,

An Ors! Hearing Is requested on this Motion.

Motlon for 2 Bill of Particulars
Page 4

COE,WAT.0C.018637
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Respectfully submitted this 30th day of June, 2010

DR o

Stanley M, Brand
Andrew D, Herman
Brand Law Group, PC
923 15% Street, NW
Washington, DC 20005

Counsel for Representative Maxine Waters

Motion for a Bill of Particulars
Page 5
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CERTIFICATE OF SERVICE

The undersigned declares under penalties of perjury that on‘ Tune 30k, 2010, I
hereby served a copy of the foregoing Motion for a Bill of Partioulars, on Blake
Chisam, Counse!, House Commitiee on Standards of Official Conduct:

Andrew D, Herman

COE.WAT.0C.018639
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' UNITED STATC%S HOUSE OR REPRESENTATIVES

ea on Standards of
Offiolal Conduct
In the Matter of H
REPRESENTATIVE ’
MAXINE WATERS :

MEMORANDUM OF POINTS AND AUTHORITIES
IN SUPPORT OF
MOTION FOR A BILL OF PARTICULARS

5 Ruls 22(b) of the Rules of Procedure of the Committes on Standards of
Oficial Conduct permits the filing of & Motion for a Bill of Parficulars directsd to the
Statement of Alleged Viclations. v '

2. There can be little digpute that the particulars sought by Respondent are
requited by the vague and subjective nature of the standards of conduct alleged to have
been vialated.

3. Asdetailed by the Memorandum of Polnts and Avthorities in Support of
Motion for Bill of Pattioulars filed by counse! in In the Matter of Representative
Charles I, ‘Wilson, H.R. Rep. No. 930, 96" Cong. 24 Sess, at 61-2 (piting Hearings
on it ; . on il les, Creating a
Select Committes on Standards and Conduct, 90" Cong. 1% Sess. at 21), “when you
have a code of ethics, unless it is crimingl lew, you have admittedly sald it is going to
be in a gray avea and subject to all kinds of interpretations.” (Bmphasis added.)

Indeed, a8 Chatles H. Wilson’s Memorandum of Poinis and Aufborities eites,
this Committee has observed that:

The Coromiitee Is cognizant of the fact that these
traditional standards of conduct as expressed in the Code
of Hehics for Government Service, and as revealed in
House precedents, are not delineated with auy great
exactitude, and moy therefore prove difficult in
enforcement, ‘The Committee is Hkewlse aware that

because of the generality of these standards thelr
! violatlon s easily alleged, and this may be subject to

COE.WAT,0C.018640
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! soinie Rbuse, Howsver, this Committes beliaves it was for
the veg purpose of evaiuatmg perticolar sitnations

egalnst existing standards, and of weeding out bassless
charges from legitimate ones, that this Committee was
ceeated,
In the Matter of Charles F, ‘Wilson, HL.R. Rep., No, 96-530 at 61-2 (quoting House

Enployees of the 1.8, Houge of Renrasentatives, H.R, Doc, No 96-134, 96 Cong, 1*
Sess, at 8-9 (1979)) (emphasis added). See also In the Matter of Representative Robert
L.F, Sikes, FL.R. Rep. No 1364, 94" Cong. 2d Sess. at 8 (1976).

4, In this matter, the Statement of Alleged Violations refies on the most
general standards applied to members of Congress, Count One alleges that
Respondent’s conduct failed to “reflect creditably on the House” in violation of House
Rule XX, clevse 1; Count Two alleges that Respondent’s conduct violated “the
spirit” of House Rule XX1I, clause 3 by recelving compensation by virtue of improper
infiyence; Count Three alleges 8 violation of the Code of Bthics for Government
Service, clauss 3, by dispensing favors and accepting a benefit for such actions, Of the
three counts, only the third can reasonably be described ag presenting any specific
guidanee for a member’s conduct,

5. Moteaver, the facts cited inthe Statement of Alleged Violatlons ars
ambiguous and convoluted. In essence, the Statement of Alleged Violations alleges
that Respondent viclated the aforernentionsd general standards of conduct by failing to
adequately supervise her Chief of Staff’s conduct and that such allegedly improper
conduet redounded to her benefit by assistlng an entity in which Respoodent’s hugband
held 8 ﬁmnoxal intersst a5 8 member of a class,

6. In sum, the Statement of Aucgamns against Raspondent presents
exceedingly general allegations that are premised upon an unclear set of facts, The
Respondent therefote requires an explication of the definitions and standards which the

Memorandum of Paints and Authordties
Page 2
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Conumittes, tntends to utilize o oxder t assert any dofensss avaiiable to et under fie
House Rules of Conduct and the Code of Ethies for Government Service,

Respectfully submitted this 30* day of June, 2010,

ROR,.__

Stanley M. Brand
Andrew D. Herman
Brand Law Group, PC
923 15 Street,
Weshington, DC 20005

Counsal for Rep. Maxine Waters

Memorandun of Points and Authotities
Page 3
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! CERTIFICATE OF SERVICE
The undersigned declares undet penalties of perfury that on June 30th, 2010, I
hereby served a copy of the forsgoing Memorandum of Poinis and Authorities In
Support of Motion for a Bill of Particulars, on Blake Chisam, Counsel, House
Committee on Standards of Offfoial Conduct:

AR

Andrew D, Herthan

COE.WAT.0C.018643
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20 LOFGRRN, CAUPORNIA. K BORNBI, ALABAMA
THMR RANKING REPUBLIGAR MEMTER
HEN SHANUER, RENTICKY .
O AT peow L e A
PRTER WELCH, VEBMONT ONE HUNDRED ELEVENTH CONGRESS oA oy, Mislael
DANIEL J, TAYLER, 1
oo .S, Bouge of Representatives TELEATIOUL o
CHIR COUNGEL AND STAR DRECTaR COMMITTEE ON STANDARDS OF w:: :: : m: Em
OFFIGIAL CONDUCT 1 2457108
WWinghington, BE 20515~6328
July 1, 2010
LONFIDENTIAL
Stanley M. Brand
‘Brand Law Group
923 Fifteanth Street, N.W.

Washington, D,C. 20005

Re: Investization of Representative Maxine Waters

Dear My, Brand:

On July 1, 2010, the investigative subcommities adopted an Order and Memorandum in
Support of Order in response to the Motion for Bill of Particulars filed by Ropresentative Maxine
Waters, A cony of the Order and Memorandum In Support of Order is enclosed.

Pursuant to Cornmittes on Standards of Official Conduct Rule 22, Respondent is
permitted to file with the investigative subcommittee certain written responses to the Statement
of Alleged Violation before the investipative subsommittes transmits the Statement of Allsged
Violation ta the Standards Committee, Pleaso note that pursuant to Commitiee Rule 22(a)(1),
failure to file an angwer to the Statement of Alleged Violation within the time preseribed shall be
considered by the Commitiee as a denlal of each count,!

Should you hiave sny questions, please contuct Tom Rust at (202) 225-7103,

Sincerely,

R 2

R, Blake Chlsam
Chief Counsel/Staff Director

Euclosure

"'Please also note that, pussuant to Comuittes Rule 17A((2), the report by fiie Offtes of Congressional Bthics in
s snatter may be made public o Auguss 6, 2010,

COE.WAT.OC.018644
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Stenley M. Brand
Juily 1,2010
Page20f2

oo The Honorable Maxine Waters

COE.WAT.0C.018645
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{ . UNITED STATES HOUSE OF REPRESENTATIVES
) . COMMITTER ON STANDARDS OF OFFICIAL CONDUCT

INVESTIGATIVE SUBCOMMITTER
)
In the Matter of )
)
REPRESENTATIVE MAXINE WATERS, 3
)
Respondent, )
)

ORDER

This Investigative subcommiitee having considersd Respondent’s Motion for a Bill of
Partioulars, Memcrandum of Points and Authoritles, and the entlrs record hereln, hereby finds:

L Baoh count of the Statement of Alleged Vinlation vontains a plain and conolss
statement of the alleged facty of the violation,

2. Each count of the Statement of Alleged Violatlon includes a reference to the
provision of the Cods of Officlal Conduct or law, rule, regulation or other applicable standard of
y conduct governing the performanoes of duties o discharge of responsibliities allsged to have bsen
violated,

3, Each count of the Stetement of Alleged Viclation contelns information sufficlent
1o advise Respondent of the allegations ugainst her, and suffleient to afford ber a meaningful
opportunity to respond to those allegations, Accordingly, ’

Sl
1tis by the Investigative Subcommittee this \ day of ‘\ Jiy s
2010, GRDERED
That the Motlon Is DENIED,

lath, (Lot ‘ /“‘7—25(/

X
Ka.thy Castor ( Mike Conaway® ="/
Ranking Repub) embet

Copies 1o;

Stanley M. Brand, Bsq,
Brand Law Group

923 Fifteonth Strect, N.W.
‘Weshington, D.C, 20005

COE.WAT.0C.018646
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UNITED STATES HOUSE OF REPRESENTATIVES
COMMITTEE ON STANDARDS OF OFFICIAL CONDUCT

INVESTIGATIVE, SUBCOMMITTEE
)
In the Matter of )
)
REPRESENTATIVE MAXINE WATERS, )
J
Respondent, b
b}

MEMORANDUM IN SUPPORT OF ORDER

On Jung 30, 2010, Respondent submtted to the Investigative Subcommittes & Motlon for
Bill of Partoulars with respect to the Statement of Alleged Vielation adopted by the
suboommittes and transmitied to Respondent on June 15, 2010, By & separate Order, the
Investigative Subcomumities denied Respondent’s Motlon for Bill of Pasticnlars on July 1, 2010,
Through this Memorandum the Investigative Subcommiitee sets forth the bases for its Order
detiying Respondent’s motion,' :

T. ARD VI

Pursvant to Rule 19() of the Rules of the Commitiee on Standards of Officlel Conduct
(Standards Committee Rules), sach dount of & Staterent of Alleged Violation: (1) “shall relate to
& sepezate violation,” (2} “shall contaln a plain and coneise statement of the alleged faots of such
violation,” and (3) “shall inolude 5 reference fo the provision of the Code of Offtelal Conduot or
faw, rule, rogulation or other appliceble standards of conduot governing the performance of
duties o discharge of responsibilities alleged to have been violated,”?

Standards Commitéee Rule 22(b) permits a Respondent to “file a Motlon for & Bill of
Porticulars within 10 days of the date of transmittal of the Statement of Alleged Violation® A
Bill of Partionlate “is evsentlally a procedural devies used 1o inform s defendant of the nature of
the charge egainst [her], to enable [her] to prepare & dofense, to avoid or minimize danger of
surprise af trial, and to enable [her] to plead double jeopardy in the evest of subssquent

! Tho tnvestigative suboornmities notes that Respondent requested an “Oral Fearing" on s Motlon for & B of
Particulars, After roviewing Respondents motion and the Memarandumn of Polnts and Authorltiss in Support of the
motion, the & igath bomnmittes d that such & bearing was unnecessary, ‘and thus thet request is
ended,
Rules of the Comnlites on Standards of Offlolal Condnot {Standerds Commitiee Rules), Rule 19(9).
? Standards Committes Rule 22(b), On Jone 22, 2010, Respondent roquested an {on of Hime within which (o
file her Motion for Bill of Pastloulats, which roquest was granted by the Chalr of the Investigative Subcommities
pursuant to Standsrds Committos Rule 22(e)(1), Accordingly, Respondent’s motion i timely,

1
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' prosecution for the seme offense” A Statement of Alleged Violatlon wmvst be sutficlently
’ patlonlarized to advise a Respondent of the allegations agalust ber and to afford her s
meaningful opportunity to respond to those allegations.’ A Motlon for 2 Bill of Particulars may
be denled where the Invesh;aﬁve Suboommittes determines thet is Statement of Alleged

Violation meets this standard,

A Bill of Particulars “is to be distingnished from methods of ‘discovery,’ In the context
of criminal prosecutions, courts have regularly held that government sttomeys will not be forced
to tevesl thelr entire case in response to & motion of this sort,”’ Additdonally, “conclusions of
Iaw or legal theories ate not a proper subject of” & motion for a Bill of Particulars.?

PONSE TO INDIVIDUAL RE

Por the reasons set forth below, the Investigative Subcommittes has found that the
Statement of Alleged Violation adopted by the Investigative Subcommittes on June 15, 2010,
provides Respondant with sufficient notice of the allegations against her and affords Respondent
a meaningful opportunity to respond to those allegations, Therefore, Respondent’s Motion for a
Bill of Particulars is denjed,

With zespect to each request in Respondent’s Motion for Bill of Partioulars, the
investigative subcomumitiee finds as follows:

L t of Fasts in ; He olatio

a This request is denied because “relevancy” i not a proper subject of a Bill of
Particulars,

b This request is dended because lnformetion related to this request fhat is
suffictently partioularized to advise Respondent of the allegations agpinst her and
to afford her a meaningful opportunity to respond is contalned in paragraph 16 of
the Statement of Alleged Violation. The investigative subcommittes tiotes that it
requested more partioulasity from Respondent on this polnt, but Respondent was
unsble to provide i,

[N ‘This request Is denied becanse “relevancy” is not & proper subject of & Bill of
Partionlara,

¢ Comm, on Standards of Offfolal Condvot, Jn the Matter of Representative Charles . Wilson, . Rep., 96-030, 96%
Cong,, 2d Sess, at 64 (Muy 8, 1930) (herelnafier Wilson), )
* Comm, on Standsxds of Offictal Conduct, Ji the Matter of Reprasemiutive Jay Kims, H Rep. 105-797, 105® Cong,,
2d Sess, at 806 (Oct. 8, 1998); see alvs Comm, on Stendards of Officisl Conduct, T the Matter of Representatjve
.?arbm‘a—Rose Colfins, B, Rep. 104876, 104" Cong,, 38 Sess. nt 100 (Jom, 2, 1997},

I
¥ Wilvon, ot 64,
¥ 1,865,

COE.WAT.0C.018648
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This reqmest is donied becawse information related i this request that is
sufficlently particularized to advise Respondent of the allsgations against her and

- to afford her a meaningful opportunity fo respond is contained in paragraph 20 of

the Statement of Alleged Violation,

f g ed Violatlon

This request is denfed becauss conclusions of law or legal theories are not o
proper subject of a Bill of Partioulars and are more properly assetted in a Motion
to Dismies.

This requost 8 denled becsuse information related to this request that Is
sufficiently partioularlzed to advise Respondent of the allegations against her and
to afford her & meaningful opportunity to respond is contalned in paragraphs 1 to
3 of the Statement of Alleged Violation.

This request is denied because information related to this request that is
sufficlently partoularized to advise Respondent of the allegations against her and
to afford her a mesningful opportunity to respond is contained in paragraphs 24 to
31 of the Statement of Alleged Violation,

This request i denled because information related to this request that is
sufficiently partiouferized to advise Respondent of the allegations sgainst her and
1o afford her a meaningful opportunity to respond 1y contained in paragraphs 24 to
31 of the Statement of Alleged Violation,

This request s denied becsuse information related to this request that s
sufficiently partlenlarized to advise Respondent of the allegations againgt her and
to afford ber a meaningful opportunity o respond ls contained in paragraphs 10,
11,20, 21, 22, 25, 26, 28, and 33 of the Statement of Allegad Violation,

‘This request v denled becauss information related to this request that is
sufficiently particolarized fo advise Respondent of the sllegations agalnst her and
to afford her a meaningful opportunity to respond is contained in paragraphs 35 to
38 of the Statement of Alleged Violation,

This request Is demded because information related to this request that is
suffidently particularized to advlse Respondent of the allegations against her and
to offord her & meaningful opportunity to respond v contained in parsgraphs 9
and 21 to 31 of the Stalement of Alleged Violation, The investigative
subeommittee additionally notes the following:

i Respondent’s Chief of Staff told the investigative subcommittee that be
was the “main point of contact after, after the Congresswoman spoke to
Mr, Paulson.” (CSOC.WAT, TRANE,000423,)

COE.WAT.0C.018649
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Paragraph 4 of the Memorandum of the Office of Congressional Bthivs'
Interview of Respondent’s Chief of Staff states, “Representative Watars
asked The Clief of Staff to Representative Maxine Watets to follow up
with the Trensury Departmont about the meeting,”

Respondent's Chief of Staff told the investigative subcommittes that after
the mesting “there was no specifio direction” regarding follow up after
the meeting, (CEOC.WAT,TRANS.000475.)

Respondent told the invesiigative subsommittes that after her
convetsation with Representative Frank, she understood Representative
Prank “would certainly take the lead responsibility, What {5 not ensily
Understood sometines is how staffs talk to sach other, ask each other
guestions, One Member's staff will call another member’s staff {f they
think they know something or have information they need. And to that
extent, I don’t know, but I know Frank's offios wag in charge of this.”
(CSOCWAT.TRANS.000675 to 676.)

Respondent’s Chief of Staff {old the investigative subcommittes that
Respondent expressed “mo comcem” affer her conversation with
Representative Frank, (CSOC.WAT.TRANS.000485,)

Respondent told the investigative subocommittee that the only discussions
she had with her Chief of Staff about OneUnited “would have been the
day that they oame to the offics unannounced, alarmed showt the sttuation
of minority banks,” (CBOCWAT. TRANS.000000668.)

Respondent’s Chief of Staff told the investigative subcommittes that
Respondent “wasn’t sware” that he was recelving email from OnsUnited
executives after the meeting, (CSOC WAT. TRANS.000475)

Respondent told the Investigative subcommittes that she did not know but
was “not surprised” that her Chief of Steff was exchanging emails and
attending meetings with CQneUnited executves afier the mesiing,
(CSOC, WAT.TRANS.0000006359, 662, and 665.)

h, This request is demied becguse Infoumation related to fhis request that is
suffictently particularized to advise Respondent of the allegations against her and
to afford her a meaningful opportunity to respond is contalned in paragraphs 24 to’
31 of ths Statement of Alleged Violation,

i This request is denied becauss information related to this request that is
sufficiently partioularized to adviss Respondent of the allegations against her and
to afford her a meaningful oppottutity to respond is cantained in paragraphs 24 to
31 of the Statament of Alleged Violation, :

COE.WAT.0C.018650
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This request iy denied beoauss conclusions of law or legal theorles are not &
proper subject of a Motion for & Bill of Partjenlars and are more properly asserted
in s Motion fo Dismss.

This request is dended beosuse conclusions of Jew or legal theorles are not &
proper subject of & Motion for & Bill of Pasticulars and are more properly asserted
in & Motion to Dismiss. .

This request is denied bevause conclusions of law or legsl theores are not a
proper subject of 5 Motton for 8 Bill of Particulars and are more properly asserted
in s Motion to Dismiss.

This request i5 denled becawss information related to this tequest that is
sufficiently particularized to advise Respondent of the ailegations against her and
to afford her & meaningful opporiunity fo respond is contained in paragraphs 24 to
31 of the Statement of Alleged Violation,

This request is denled bscause conclusions of law ot legal theoties are not &
proper subject of a Motion for a Bill of Particulars and are more properly assertad
in s Motion to Dismiss, :

unt Y of the Stat i jolath

This request iz denied becauss conolusions of luw or legal theorles ave not a
proper subject of a Motion for 8 Bill of Particulars and ate more properly assested
in a Motion to Dismiss.

This request is denied because conclusions of law or legal theorles are not &
proper subject of 8 Motion for a Bill of Partieulars and are mote properly asserted
in & Motion to Dismiss,

This requost iz dented because conclusions of law or legal theories are not a
proper subject of a Motion for & Bill of Particulars and ate more properly asserted
in & Motion to Dismiss,

Thiy request is detded because information related o this request that is
sufficlently particularized to advise Respondent of the allegations sgainst her and
to afford her & meaningful opportunity to respond is contaitied in paragraphs 24 to
31 ofthe Statement of Alleged Violation,

‘This request is denled because information related to this request that is
sufficiently particulacized to advise Respondent of the allegations against her and
to afford her e meantngful oppartunity to respond is contained in peragraphs 24 {o
31 of the Statement of Alleged Violation,

COE.WAT.0C.018651
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CONCLUSION

In Hght of the foregolng, the Investigative Subcommitise finds that Respondent’s Motion
for Bill of Particulars does not state a sufficient basis requiring futher particularization of the
Stetement of Alleged Violation, Accordingly, the Respondent’s Motion for Bill of Particulars s
denied,

Webhy @%r /Z_MLJ

KathyCastor C Mike Conawey ’
Chair Renking Republi embet

Coples fo;

Stanley M., Brand, Bsq,
Brand Law Group

923 Fifteenth Street, N.W.
‘Washington, D.C. 20005
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UNITED STATES HOUSE OR REPRESENTATIVES

Committee on Stendards of
Offiolal Condust
Tn the Matter of :
REPRESENTATIVE :
MAXINE WATERS :
TATEMENT OF ALLEGE ON

Representative Maxine Waters, through counsel, an;i pursuant to Rule 22(c)(1) of
this Cornmittee’s Rules, respeotfully moves this Committes fo dismiss the Statement of
Alleged Violations served upon her on June 15, 2010. As Commn, Rule 22(c)(2)
provides: “A Motion to Dismiss may be made on the grounds that the Statement of
Alleged Violation falls to stats facts that coustitate a violation of the Code of Official
Conduct or other applicable law, rule, regulation, or standard of condyet et A
grounds for this Motlon, the Respondent states as follows:

1 Counts I-III fail to state facts constituting a violation of the House Rules
or Code of Bthics for Government Service because they:

s fail to follow or distingvish this Committes’s precedent exonerating

nearly identioal eénduot, most recently expressed by In the Matter of

aves, FLR. Rep. No, 320, 111% Cong, (Oct. 29,

2009);

b, fail to acourately stete facts that constitute the violations alleged in

Counts [-111,

COE.WAT.0C.018670
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An Oral Hearing is requoested on this Motlon, Respondent also asks that the
Committes aclnowladge this request for an Oral Hearlng in ruling on this motion and

provide an explanation for such decision should i deny this request.

Respeotfully submitted this 12% day of July, 2010,

Fl—

Stanley M. Brand
Andrew D, Herman
Brand Law Group, PC
923 15" Street, NW
Washingtou, DC 20005

Counse! for Representative Maxine Waters

Motion to Dismiss the Statement of Alleged Violations
Page 2
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CERTIFICATE OF SERVICE

The undersigned declates under penalties of perjury that on July 12, 2010,1
hereby served & copy of the faregolng Motlon to Dismiss the Statement of Alleged
Violatlons, on Blake Chisam, Counsel, House Committee on Standards of Official
Conduct:

DN, —

Andrew D, Herman

COE.WAT.0C.018672



276

UNITED STATES HOUST OR REPRESENTATIVES
Committee on Standards of
Officlal Conduet

In the Matter of

REPRESENTATIVE :
MAXINE WATERS ;

EYCRVIS BO 331 (hin)
S Hd 21 WrEm

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT
SMISS THE STATEMENT OF ALL)

L. Introduction
In October of last year, tﬁis Cormiltee issued In the Matter of Renresentative
Sam Graves, HLR. Rep. No, 320, 111% Cong, (Oct. 28, 2009). The Graves report
exonerated the subject of all charges relating to his ivelvement with a filend and con
investor in renewable fuel cooperatives who appeared at & hearing before a commitics on
which the Representative served as the Ranking Member, In cleating Representatlve
Graves, this Committes relied on a number of facts, including: that Reprosentative
Graves’ financlal inforest was only a5 = rosmber of a oless; that he publicly disclosed his
financial interest; that the committes’s minotity staff made the actual witness scleotion,
with limited fnput from the Representative; that the commitiee took no action in relation
to the testimony, which related to the industry as a whole; aﬁd hat the Representative did
not personally benefit fiom the testimony. Se2 Graves at 15-20.

On June 15, 2010, this Comumittes issned a Statement of Alleged Violstions
(“BAV") relating to Representatlve Maxine Waters’ husband’s financial {nterest in
OneUntted Bank, & community development financial institution (“CDRI") that services
hex district and i# a member of‘the Nationel Bankers Association (“NBA”). In alleging

COE.WAT.OC.018653
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two violations of House Rules and one of the Code of Government Bihics, the SAV oitad:
that Representative Waters publicly disclosed her financial fntsrest at jssue; that her
interest was only as & member of a olass; and that her Cliief of Staff performed the
actions at issue withous her direction or knowledge, Moreaver, the SAV faifed to:
identify any actual benefit derived by Representative Waters from her actions; estabfish
that her Chief of Staff undertook any effoctive actions on behalf of the institution; or
conclusively establish that any actlons were undertaken on behalf of the bank and not
NBA, the trade association for 103 minotity and women-owned banks, including
OneUnited. Bven if the facts as alleged by the SAV were accurate, however, they would
not establish the existence of any wrong-doing,

In jta analysls of both the legal standards and the underlying fac;mal record at
issue this Committes has adopted an approach that is sharply divergent and significantly
harcher than the decislon rendered in Graves end other relevant precedent, In Hght of the
disparaie treatment of Representative Waters the allogations cannot be reconciled with
this Commitiee’s precedent. The SAY relating to Repreventative Waters fails to establish
facts constituting a violation and should be dismissed,

I, The SAY Fails to State Fucts Constitu Violation of Houss Rules or
Code of Government Ethics

Comm. Rule 19{f) mandates that each count of the SAV “shall contain a plain and
concise statement of the slleged facts of such violation,” This provision is intended to
implement House Rule X1, CL 3(a)(2) which divects this Committes to make
recommendations 1o the full House only after “notice end hearing” (emphasis added),
Comm, Rule 22(0)(2) provides that a “Motlon to Dismiss may be made on the grounds

that the Statement of Alleged Violation fils to state facts that constitute a violation of the

Draft Memotandum of Points and Authorities
Page 2
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Code of Official Conduet or other applicable law, rule, regulation, or standard of
condust.”
A, The Cammittes’s Analysis of This Matter fs Inconsistent With Graves
and Other House Precedent and Treate Repregentative Watersin g
Disparate Muanner.

The Committee's faihire to establigh sufficient facts to constitute the alleged

violations is demonstrated by reference to its Graves decision issued last year. In
exonerating Representative Graves of all allegations, this Comumittes assessed a mmnber
of factors that also apply to this mattsy, Yet, this Committes now wields meny of the
sams factors that it employed to clear Representative Graves in support of its allegattons
citing Representative Waters, The Committee has offered no explanation for {his
disparate freatment,

i Representative Waters Fully and Accurately Dfsclosed Her
i : Tinanecial Interest.

In Grayes, this Committes emphasized that a Representative's complste and
acoutste disclosure of his finunciel interest obviated the Office of Congresstonal Bthics'
(“OCE’s”) concerns about “oonflict of interest.” As the Report noted:

[Tbe House Ethics Manual recognizes that some actual conflicts

of tuterssts are inevitable: “[glome confliots of Interest ave inherent in the

representative system of goversment, and ave not in themselves

neoessarily improper or unsthicsl,” Instead, Members arerequired to

disolose assets based on the principle that conflicts of interest nre best

resolved by the political prooess. *The objectives of financial disclosure

are to tuform the public about fhe financial intetests of government

officials in order to inerease public confidence in the integrity of

government and to deter potential conflicts of Interest,

Grayes at 16 (eiting House Bthics Manual at 251} (foomotes omitted), ‘This Commities
explained that public disclosure is the “preferred method of regulniing possible
confliets on interest.” (Bmphasis added.)

Draft Memotandun of Points and Authorities
Pege 3
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] Qraves cites two additional ethics provisions with approval:
[Plotential conflicts of Interest are best deterred through

disclosure and the disipline of the elootoral process, Other

approaches are flawed both in terms of thelr seasonableness and

practicallty, and threaten to Impalr, rather than to proteot, the

relationship betwesn the representative end ths representad,

House Comtnission on Administiative Revisw of the 95% Congress, House Ethios
Mannal at 251 {quotation omitted); and:
© A Momber may often have 4 community of nterests with

the Member's constitusncy, and may arguably have been clected

because of and to serve these common inferests, and thus would he

ineffective in representing the real interests of the constifuents if

the Member was disqualified from voting on Issues touching those

matters of mutual concern,

House Bthics Manval at 250,
In Hght of this guidance, this Committee’s report stressed that Representative
; ‘ Graves and his wife had fully disclosed thelr interest in the entities in which the
congrasgional withess was also an investor, Graves at 16. This Committee also noted
that “the evidence shows that the House disclosure rules were effeotive, because this
issoe was immediately covered by the press.” I,

In this matter, the SAV acknowledges that “Respondent disclosed her husband’s
ownership of OneUnited stock on Respondent’s Financiel Disclosurs Statement filed for
calendar years 2004, 2005, 2006, and 2007.% SAV ¢ 15, Reprosentative Waters also
disclosed her intercst in & 2007 public hearing where Representative Barney Frank and
Federal Deposit Insurance Corporation Direstor of Resolutions Sandzs Thompson wets

present. See Preserving and B ding Minorily Banks: Hearing Before the Subo:

On Ovesslght and Investipations of the H. Comm, on Financial Services, 110" Cong, 21+
22 (2007)

Draft Memorendum of Points and Authorities
Page 4
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. . Surprisingly, the SAV fails to acknowledge, as this Committes did in exanerating
Graves, .at 16, that Representative Waters® financlal disclosures were simﬁariy effective,
becauge her meeting request on behalf of the National Bankers Assoclation (“NBA") .
“was immediately covered by the press.” See, o.g., Snsan Sohmidt, Waters Helped Rank
Whose Stock She Once Owned, WaLL STRERT JOURNAL, March 12, 2009, at AG; Bric
Lipton & Jim Rim Rutenberg, { ot Tiesanda B ting, N.Y.
Tmags, March 13, 2009, gt Al; Binyamin Applebaum, Lawmaker Tried o Ald Bank
Pertly Owned by Her Husband, WASHINGTON Posr, March 14, 2009, at A3, Nor does it
offer any explanation — partioularly in lght of the clear guidance cited above ~ why
Representative Graves” disclosure was sufficlent to exonerate him while, dispatately,
Representative Waters® repeated, publio disclosures were not,

2 Representative Waters® Finansial Inforest was Held as 2
Member of a Class,

Tu. Graves, the Committee found that *Representative Graves' putative intérest
was not an inferest unique to him but way instesd an interest that be held as part of  large
clugs of Investors,” This Comtnittes relied on this determination o hold that he did not
receive any improper finavclal benefit from his co-nvestor's testimony, 'g_rm at 17,

Although the repart does not provide & oitation for this conclusion, long-standing
prooodent establishes that aoflons taken by & Member that may affbot het litorests as part
of a larger class of shareholdess do not violts House nules or ethica! standards, In 1976,
this Commities found that “whete the subject matter befors the House affects & class
rathet than individuals, the personel interest of Members who belong to the class is not

such as to disqualify them fom voting™ See In the Matter of 2 Complaint Against Rep,
Robert L., Bikes, ¥ Rep. 941364, 94th Cong., 2d Sess. 1S (1976) (quoting Cong Res.

Draft Memorandum of Points and Authorities
Page 5

COE.WAT.0C. 018657



281

\ H 11594, 11595 (daily od, Deo, 2, 1975) (rjecting point of ovder to disqualify Members
holding New York City securltios from voting on a bill to provide federal guarantees for
thoée securities)).

‘In this matter, Representative Waters’ husband's assets comprised privately beki
stock in OneUnited Bank consisting of approximately 0,10% all outstanding shaves, This
certalnly compares favorably to what Graves describes as the Representative’s wife’s
“minimal” ownership of fhe two compeanies al issus, toteling 0.17% and 0,125%

respactively, Graves af 16, Rmarkably; nowhere in the SAY does this Committes

distinguish Representative Waters' similar “minimal” ownership or explain why it treate
her personal interest as a member of 4 class differently than Representative Graves’
identicsl interest.

Thus, even if this Committee were to hold that Representative Waters derived
some benefit as a member of the class of shareholders of OneUnifed, as & result of her
actions— an allegation Respondent strongly denies ~ it would not be sufficlent to
estrblish an, ethios violation, acoording to this Commitiee's analysis in Graves. Id, at 18
{evtonersting Representative Graves from all charges, “even if Mr, Hurst's testimony
benefited only the two companies in which Mre, Graves was invested, [fhe Graves*]
personal financlal interest fn sither investment would have been affected as members of &
olags of investors and not ag jndividuals.™).

Ingtead, the SAV foouses on the value of the Onelnited shares as a percentags of
Representative Waters” and ber husband’s combined net worth. Ses SAV §16. Given

titat in Graves this Comumittes did not deem the percentage of net worth relevant to the

Draft Memorandum of Polnts and Authorities
Page 6

COE.WAT.0C.018658



282

] ) analysis, this finding relating to Representatlve Waters should be slmilarly imelevant to
the allegations, .
3 Nelther Representative Watery Nor Her Chief of Staff Took -
Any Tangible Action on Behrlf of Either OneUnfted Bank or
the NB4,

In Grayes, this Committse found that neither the Representative nor his
committes “took any action In relation to Mr. Hurst's recommendsations.” Graves as 17,
In reaching its decision, this Commitiee necossarily held that the invitation isvued by the
conxuittes’s minoxity staff was not an “action.” This Commitiee also noted that *“the
finel decision as to which individual was invited wes left up to, and actually made the
minority staff™ Id, at 19, Ultimalely, this Commitiee conoludad that Representative
Craves’ involvement with the selection of the witness was not impermissible,” I,

I this matter, the SAV assorts that the following events involving Representative

- Waters® Chief of Staff constituted “notive[] assit[ance]” for purposes of the alleged
violations:

& an exchanés totaling three emalls with Representative Prask’s staff
member, alerting them about a constitvent’s [OneUnited’s] concens;

b. forwarding of & publicly-available draft of legislation, drafied by the
‘Treasury Department and distributed widely by the Financial Services Commities, to
Kevin Cohee, CEO of OneUnited;

e. unsolicited recolpt of an email from My, Cohes, requesting that the Chief
of Staff print & document drafied at the request of another metuber’s staff, in prepatation
for Mz, Cohee's meeting with that member's staff} Representatives Watars® office did not

respond;

Draft Memorandum of Points and Authoritles
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4 unsolioited recelpt of an email from the Robert Cooper, Chalrman-Bleot of
the NBA with the attachment of document requested by the Treasury Department;
Representatives Waters' office did not respond;

8. an exchange of two emails with the Mr, Cooper relaiing to “Any update?;

£ unsolicited recelpt of an small from Mr, Cooper titled “Thank you for all
yourhazﬁ workl"; Mz, Cooper testified that this was & general thank you and not
connsoted to any spesific astions by Representative Waters” office; see
CSOC.WAT.TRANS.000579; Representative Waters® office did not respond;

g unsoliciied receipt of an emnail from Mz, Cooper titled *Checking in,”;
Representative Watots® office did not respend. SAV §§26-31,

This Het comprises the entirety of the actlons by Representative Walers' offios
alleged by the SAV to constitute a violation,

. There are rumerous, significant flaws with the SAY"s “active assistance™
ellegation. Faet, In light of Grayes, the SAV Is silent on how exactly these aotions
oconstituted “impermissible. , . volvement,” After all, and s disoussed abovs, the
Conunittes’s own guidance ackuowledges that Representative Waters’ fully disolosed
Hnencial interest a3 & member of a clags would not have disqualified her from
Involvement in these issues. Nor does the SAV allege thet Representative Waters
performed o had knowledgs of any of her Chief of Staff's sctions.

Compare this specific approach to this Committes’s conclusory analysis in Graves
exonersting him, in part, beoause “Representative Graves gave limited input as to who
the minority staff should select to testif.” Graves at 19. The Committes teached this

conclusion without olting its own guidence that In matiers relating to a member’s

Draft Memorandum of Polnts and Authorities
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financial interest “advocating or participating in an action by a House committee, ., - - -
requires added circumspection.” House Ethios Manual &t 237, Instead, fhe Commitiee

. cleared Representatlve Graves, in part, beoause his Involvement was “limited” and his
staff performed the bull of the work af lssue,

Hers, in contrast, after the inltial contact with Secretary Panlson (which is not the
subjeot of any of the alleged viclations), the SAV listy no activity by Representative
Waters, Indesd, the only “action” that the SAV alleges Representative Waters performed
was an omission: failing to “insteoct]] her Chief of Staff . . . to refrain fiom assisting
OneUnited.” SAV §45. Even this allogation is contradicted by the record. To wit,
Representative Waters’ Chief of Staff told the OCE that Representative Waters hag
spolen to Representitive Frank and subsequontly told her Chief of Staff not to worry
about OneUnited, As the OCE interview noted, she t91d liim thet, **I spoke 1o Barney.
Don't worry about it The Chief of Staff to Represeniative Waters interpreted that he
need not work on the NBA fssues that day.” OCE Repori 09-2121__;000020, He also
informed this Committee in Septsmber of Ootober of 2008, “[Representative Waters]
appeared o bevety , . . comfortable that , . , whatever the lssue was, if there wasto be a
resolution, that Barey would take . , . a look at it and make g decision , . . sathe
Chalrman, whether or not It was something he wanted to get involved with.”
CBOC.WAT.TRANS.000485, This refutes this Commitiee's allagation that
Representative Waters failed to instruot her Chief of Staff fo refratn from assisting
OneUnited, Other than thet siﬁgla;alleged ommission, the SAV elucidates no other actions
taken by Representative Waters.

Draft Memorandum of Polnts and Authorities
Page 9
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; In Hght of the blithe analysis performed by this Committes in Graves, e.g,, slnply
stating thet “Representative Graves gave Himited fnput” Info witness selection, without
- detailing what that fnput was (at 19), it Is gingularly unwarranted for this Comnittee to
charge Reprosentative Waters for the purported actions taken by her Chisf of Staff.
Finally, the SAY mskes no distinotion between actions taken on behalf of
OneUnited and for the NBA a3 8 whole, Indeed items (d)-(g) on the above list involved
cottfact with an OneUnited official who also served the NBA's chatrmen-elect,
In Hight of the disparate treatment afforded Representative Waters following
* Graves, these flaws fn the purported actions constituting the allegations cannot serve as
“plain and conclse statement of the alleged facts of such violation® providing “notice® to
Reprosontative Waters. The SAV simply fails to proffer any allegations sufficient to
constitute an. ethics violation.

4, Representative Waters Derlved No Benefit from Hex
Alleged Actions.

In determining thet Reprosentative Graves never “actually recelved a financlal
benefit” from his co-investor's testimony, this Commiites closely examined the subject of
the testimony’s recommendatlons and emphasized the lack of “subsequent action” taleen

by the Small Business Commitiee, Gravessil7,

In this matter, the SAV adopts a far broader and harsher analysis. Tn essence, this
" Committes has decided that without OneUslted’s receipt of funds from the Troubled
Assot Relief Program (“TARP”) on December 19, 2008, “Respondent’s husband's
financial interest in OneUnited would have been worthless. Thus, the preservation of
the vatue of [the] fnvestment in OneUnited personally benefitted Respondent” SAY
137, 38 {exnphasis added).

Draft Memorandum of Points and Authorities
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; This conctusion falls far short of the “oonoise and plain® explanation required of
this Commitiee. Rixst and foremost, the SAV fails to acknowledge that on October 31,
2008, OneUnited recelved a final private seotor investment, whivh rendered the bank
“Adsquatsly Capitalized,” and eligible for so-called TARP funds, See SAV 9§35, 36.
This term of art refers fo the capital ratlo required by the FDIC and identifies the bavk as -
not in danger of failing, even without TARP funding. Ses generally, Factsheet on
Capital Purchase Program, United States Department of the Treasury (Maroh 17, 2000,
http:f/ww?(.ﬁnancialsbabﬂity,gov/madtost'abi)ity}CPPfactshect,lm, Indeed, acoording to
the Treasury Department’s Factsheet o ital P o rer, “Participation [in the
Capital Pucchase Program] is reserved for healthy, vinble tustitutions that are
recommended by thelr appticable federal banking regnlator™ Id, (Bmphasis added.)
‘Thus, OneUnited would not have been eligihle for TARP funds if it wears in danger of
falling and would not have failed had it not received such funds.

Accordingly, thers 1z no faotual basis for the SAV’s assertion that absent TARP
fimding, OneUnited would have failed, Nor does the SAV assert that Representative
Waters or her staff played any part in procuring the private fimding that actually allowed
OneUnited to continue opetating In October of 2008,

Purther, although ths SAV notes that the value of Representative Waters'
busbands? stock was §175,000 in September of 2008 (before the TARF funding), It fails
to noknowledge that the velue was unchanged after OneUnited recelved the TARP fimds
in December, Thus, if TARP funding neither saved OneUnited nor inoreased is stock
value, this Committes cannot establish that Representstive Waters recelved any financial
benofit s a result of her alleged actions,

Drgft Memorandura of Points and Authorities
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i Finally, the SAV does not establish fhet the House of Representatives took any
aotion in responss to Representative Waters® alleged actions, Compere Graves at 17,
Although stated neither plainly nor concisely, the SAV apparently contends that Section
103(6) of the BESA, & provision drafted by Representative Frank, bepefitted Onellnited.
SAV 142, While Represertative Frank mey have had OneUnited in mind when he
drafted the language, his stafYer testified that his office believed that up to 40 ingtiiutions
could have been “impacted by the proposal.” CSOC.WAT. TRANS.000191, In addition,
the Deputy Director of the Capital Purchese Program, whea esked if OneUnited qualified
undex this provision, stated that “Tw]s don't classify transactions under thoee subscotion.
[One United] qualified for the December investment under the established CPP terms,
which are used for all participants,” CSOC.WAT.JW.00268 (empbagis added),

Most importantly, the SAV does not allege that Representative Watets or her staff
ook any actions on behalf of OnoUnited or the NBA. related fo the aforementioned
funding provisions, In light of the corttadictory analysis in Graves and the SAV'I;
ontission of these facts, the allegations in the SAV fail to constitute a violation,

B. The Facts as Stated by the BAV Do Net Congtifute Violations of
House Rules and the Code of Government Eithics,

Inlight of Graves and the faotus! flaws detailed above, it is apparent that the SAV
fails to assert faots constituling a violation. Moreover, this Commiftee’s dental of
Representative Waters® Motlon for a Bill of Particulars has dented her full “notice® of
which facts constitutes the alleged violations, The only sofution for this harsh and

disparate treatment is dismissal of these allegations,

Draft Memorandum of Points and Authorities
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L Count I

House Rule XKL, ol. { provides that “A Member . ., shall behave et all times in
8 manner {het shall reflect creditebly on the House,® Without a tangible descylption of
what constitutes bahavior that “reflect]s] creditably on the House,” Count 1 is stmply too
vegue and ambiguons to be provable, Given the paucity of actions avtually taken by
Respondent and her office, the SAV Hterally relies on & handful of e-mails between her
Chief of Staff and NBA/OneUnited parsonnel. Bven its lons allegation specific to
Representative Waters, that she ghould have instmcte& hor Chief of Staff to refrain from
assisting OneUnited, is refited by record. Not does the SAV's “preservation of value”
allegation stand up under seruting.

In sdditlon to these factual deficiencies, this Committes hag provided no
éxplanaﬁon ag 0 how Represontative Waters® and/or her Chief of Staff's actions failed to
reflect creditably on the House or even what actions would constitute such non-creditable
action. In light of these fastual and legal dofictencies Count ¥ should be dlsmissed,

2 Count II
House Rule XXIIL, ¢l. 3 provides thet “A Member , . . may nof receive compensation
and my not permit comupensation to sscrued to the beneficial Inferest of much individual
from any soutce, the recelpt of which would cocur by vittue of influence improperly
exsrted ﬁm’glﬂsc posiiion of such individual in Congress.” As this Committee noted in
Graves, “it must be shown that 2 Member improperly used his or her official position . . .
and that the Member reoelved a direct pecundary benefit that resulted from [the actions].”

Graves at 18. This Committes exonerated Representative Graves based on the facts that

his co-investor was a legitimate witness, that the Representative had “limited input” into

Dreft Memorandum of Points and Authoritiss
Pege 13

COE.WAT.0C.018665



289

his selection, and that Representative Gtaves did not recelve “any benefit in connection
with Mr. Flurst’s testimony.* [d,

" As detatled above, the SAV plainly fails to establish both how Representative Waters
improperly used her éfﬁoial position and/or darived any direot peouniary benefit from her
gotions. In light of this Committee’s precsdent, absenoe of sither factor is sufficient to
exonerate her fiom this allegation,

3, Count ITT

The Code of Bthics for Governsent Servics (72 Stat,, Part 2, B12, H, Res, 175, §5%
Cong.) (adopted July 11, 1958) provides;
[Alny person in Government setvios should:

3, Never discriminase untairly by the dispensing of special
favors ot privileges to anyone, whether for remunerstion or
not; and never acoept for himself o s farily, favors or
benefit under cltonmstance which might be construed by

. reagonable persons as influencing the performance of his

governmental duties,

In Graves, this Comumittee held that establishing a violation under this provision
“equires » showing that 4 Member fmproperly uaed his or her offleial position fin ‘
acting].” Craves at 20, Apaln, this Committee telied on Representative Graves’ “Umited
involvemont with the witness selection provess” and the faot that his co-investor “met all
of the reasonsble and objective requirements the staff establishad for a withess,” Id

CGrave'sbroad and highly-generalized conclusion poses a stark confrast to the

- SAV's detailed anslysis of the emails at {asue In this matfer; this Committes cannot
proffer any legitimate basis for such disparate treatment,
Nonetheloss, the recitation of facts in the SAV does not establish how Represemtative

Waters or her Chief of Staff “discriminate[d] unfaitly by the dispensing of special favors

Draft Memorandum of Polntg and Authoritles
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or privileges” 10 OnelUnited or anyone slse. The SAV makes no effost to deseribe how
her Chief of Staff"s emall exchanges were “special favors” or “disctiminated unfahly”
against others; the SAV simply coneludes that this s so, For exampls, the SAV ignore
Representative Water long-standing interest and involvement in matters conceming
minority banking issus, including members of the NBA. Ses.e.p.,
CSOC.WAT TRANR.000355-358 (Testimony of Michael Grant, President of NBA,
detailing Representafive Waters’ fterest and involvement in minorily banking issves),
Instead, the SAV simply cites a handful of emaily, removes all context and concludes that
Representative Waters acted improperly, ' A
Inlight of the aforementioned lssues, the SAV fails fo assert faots sufficlent to
constitute a violation of this provigion,

X, Conclusion

The SAY is flawed both factually and legally, This Commites asserts that
Representetive Watets improperly used her official posttion to “preserve’ her husband's
lnvestment in OneUnited Bank, Yet, afier its exhaustive investigation it cannot identify &
single gotive stop taken by chresemaﬁ\(e ‘Waters in furtherancs of that goal. Given that
she was able to arrange a mesting for the NBA with Treasury officials by simply calling
Secretary Paulson, where are the irnploring exmails, phone call, or conversations one
would expect to see of if she were attempting to procute funds for OneUnited? The
8AV’s reliance on her purperted fhilure to sk her Chief of Staff to refrain from anting —
an assertion actually refuted by his testimony — is the ouly action eited by the SAV. This
is simply insufficlent to state facts constituting the alleged viclation,

Legally, this Committes has ignored lts own admonition, oited in Graves, that:

Draft Memorandumm, of Points and Authorities
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[Plotential confliots of Inferest ate best deterred through disclosute and the
diseipline of the electoral process, Other approaches ave flawed both in
terms of thelt ressonableness and practicality, and threaten o impalr,

rather than to profect, the relationship batween the representative and the
represented,

Cravegat 15,

‘The stark differences in the Committee's lax approach fo Graves and its harsh
analysis in this matter create both the appearance and aotuslity of a double standard,
Indeed the disparate approach to the two cases, which share so many simﬂaﬁﬁas, s
inexplicable. As such, Respondent simply request that this Committes to follow its own
guidnucé in this area and dismiss the alleged violations.

Respectfully submitted this 12™ duy of July, 2010,

R

Stanley M. Brand
Andrew D, Herman
Brend Law Qroup, PC
923 15" Street, NW
Washington, DC 20005

Counsel for Rep, Maxine Waters
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{ CERIIFICATE OF SERVICE

The wndersigned declares under penalties of perjury that on July 12, 2010,1
hereby served a copy of the foregolng Memorandum of Points and Authorities in Support
of the Motion to Dismiss the Statement of Alleged Violations, on Blake Chisam,
Counsel, Houss Comnilites on Standards of Official Conduct:
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Andrew D, Hetman
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UNITED STATES HOUSE OF REPRESENTATIVES
COMMITTEE ON STANDARDS OF OFFICIAL CONDUCT
INVESTIGATIVE SUBCOMMITTEE ’

)

In the Matfer of . }
: )

REPRESENTATIVE MAXINE WATERS, )
)

Respondent, }
)

ORDER

This investigative subcommittes having considered Respondent’s Motion to Dismiss,
Memorandum of Points and Authorities, and the entire record herein, hereby finds:

1. Count [ of the Statement of Alleged Violation states facts that constitute a
violation of the Code of Officidl Conduct, or another applicable law, rule, regulation, or standard
of conduct,

2 Count IT of the Statement of Alleged Viclation states facts that constitute a
violatien of the Code of Official Conduct, or another applicable law, rules, regulation, or
standard of conduct. :

3. Count III of the Statement of Alleged Violation states facts that constitute &

violation of the Code of Official Conduet, or another applicable law, rule, regulation, or standard
of conduct. Accordingly,

>

o \
It is by the Investigative Subcommittee this l% day of 5 JA\Y
2010, ORDERED f .

That the Motion is DENIED.

Jé—j:% Gmfv ,‘ V cg——?},«/%/

Kathy Castor ( Mike Conaway 7

Chair Ranking Repm:g.Member

Copies to:

Stanley M. Brand, Esq.
Brand Law Group

923 Fifteenth Street, N,W.
Washington, D.C. 20003
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UNITED STATES HOUSE OF REPRESENTATIVES
COMMITTEE ON STANDARDS OF OFFICIAL CONDUCT
INVESTIGATIVE SUBCOMMITTEE

In the Matter of
REPRESENTATIVE MAXINE WATERS,

Respondent.

s St Sar? St e N Nt

MEMORANDUM IN SUPPORT OF QRDER

On July 12, 2010, Respondent submitted to the Investigative Subcommittee a Motion to
Dismiss the Statement of Alleged Violation adopted by the subcommittee on June 15, 2010, and
2 Memorandum of Points and Authorities in Support of that motion.” By a separate Order, the
Investigative Subcommittee denied Respondent’s Motion to Dismiss on July 15, 2010, Through
this Memorandum the Investigative Subcommittee sets forth the bases for its Order denying

Respondent’s motion.®

STANDARD OF REVIEW

Pursuant to Standards Conumnittes Rule 19(%), upon the completion of its inquiry:

{Aln investigative subcommittee, by a majority vote of its .
members, may adopt a Staternent of Alleged Violation if it
determines that there is substzntial reason to believe that a

! Motion to Dismiss the Statement of Alleged Violations (hereinafier Motion).

2 Memorandum of Points and Authorities in Sopport of Motion to Dismiss the Statement of Alleged Violations
(bereinafter Mem, in Supp.)

% Respondent has requested an oral hearing on this matter and hes requested “that the Committes acknowledge this
request for an Oral Hearing in ruling on this motion and provide an explanation for such decision should it deny this
request.”® Motion at 2, Respondent niade a similar request as part of ber Motion for Bill of Particulars. Motion for
Bill of Particulars at 4, In vuling on Respondent's Motion for Bill of Particolars, the Investigative Subcommittes
depied Respondent’s request for an oral hearing as unpecessary, Memorandum in Support of Order at 1, .1,
Respondent has not sited any precedent or mule that might permit the Investigative Subcommintee o hold an oral
hearing on this matter. However, even if there were such precedent, the Investigative Subcommitee would still
deny the request in this case. An oral hearing would only be necessary if Respondent’s Motion raised an issbe that
the Investigative Subcomrnittee viewed to be a "close call.” Respondent has raised no such issue in this Motion.
For this reason, the Investigative Subcommittee views such a hearing to be unnecessary, and thus Respondent's
request for an oral hearing is denied,
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violation of the Code of Official Conduct, or of 2 law, rule,
regulation, or other standard of conduct applicable to the

© performance of official duties or the discharge of official =
responsibilities by a Member . . . has ocourred.’

Standartds Committee Rule 22(c)(2) provides that a Respondent may file a motion to
dismiss a Statement of Alleged Violation, which may be based on only two p'ossible grounds;
(1) that the Statement of Alleged Violation fails fo state facts that constitute a violation of the
Cede of Official Conduct, or other applicable law, rule, regulation, or standard of conduct; or (2)
that the Standards Com‘mittea lacks jurisdiction to consider the allegations contained in the
Statement of Alleged Violation,

ANALYSIS

For the reasons set forth below, the Investigative Subcommittee has found that the
Statement of Alleged Violation adopted by the Investigative Subcommittee on June 15, 2010,
states facts that constitute violations of the Code of Official Conduct or other applicable laws,
rules, regulations, or standards of conduct and that the Standards Committee has jurisdiction over

the allegations in the Statement of Alleged Violation. Therefore, Respondent’s Motion fo
Dismiss is denied.

L The Statement of Alleged Violation Is At Best Only Superficially Similar to Graves,

Respondent’s primary argument in support of her Motion is that the Investigative
Subcomrnitiee’s “analysis of both the legal standards and the underlying factual record at issue. .

. is sharply divergent and significantly harsher than the decision rendered in Graves[.]”

Respondent’s reliance on superficial similarities between the facts in the Statement of Alleged
Violation and the Standards Committee's decision in In the Mattar of Representative Som
Graves (hereinafier Graves) betrays a fundamental misunderstanding of the Standards

Committee's decision in Graves and the violations alleged in this case.,

* Standards Committee Rule 19(f).
* Mem. in Supp. at 2.
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A. The Factual Allegations in the Statement of Alleged Vielation Are Not

Similar to the Facts in Graves.

While the facts as stated in the Statement of Alleged Violaton in this matter share
superficial similarities to the facts in Graves, there are several material factual differences

between Respondent’s case and Graves,

In Graves, the Standards Committee determined that Representative Graves, who was the
Ranking Member of the Small Business Committee, did not violate either House Rule XXII,
clause 3, or paragraph 5 of the Code of Ethics for Government Service (Code of Ethics), when he
invited a person, who was invested in the same renewable fuel cooperatives as Representative
Graves® wife, to testify on behalf of an industry group before a Small Business Committee
hearing regarding renewable fuels.’ The Standards Committee further found no evidence that
any party took any action as a result of; or as a follow up to, the witness® testimony.” As such,
the sole allegation of any action at issue in Graves was the invitation to the witness to testify at
the hearing.

Inn contrast, the Statement of Alleged Violation asserts that the day after the Department
of Treasury and the Federal Housing Finance Agency took action that threatened the viability of
OneUnited Bank (OneUnited), a bank on whase board Respondent’s husband had previously
served and in which Respondent’s husband held a significant investment, Respondent arranged
for a meeting between executives from OneUnited and officials at the Department of Treasury.®
At the meeting between the OneUnited executives and Treasury officials, the executives asked
Treasury for $50 million in funding for OneUnited.? Treasury officials informed the executives
that Treasury was not legally authorized to provide such funding.!® Following this direct request
for funding by OneUnited executives, Respondent determined that it would be ethically improper
for her to advocate on behalf of OneUnited,!"” Despite previously instructing her Chief of Staff

“to work with the OneUnited executives, Respondent failed to instruct her Chief of Staff that he

& Graves, at 18-20.

idoatll.

® Statement of Alleged Violation at §3 1-10, 13-14,
"Id at 11, :

14, at §§ 12.

M 1d at 99 20-22.
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should not advocate on behalf of the bank,” Respondent’s Chief of Staff in fact continued to
advocate on behalf of the bank, even afier Respondent determined that she could not do so.”
Respondent’s Chief of Staff's assistance to OnelUnited included aftending meetings about a
legislative solution to OneUnited’s financial problems with OneUnited executives, exchanging
emails and telephone ealls with the OneUnited executives about a legislative solution to
OneUnited's financial problems, and communicating with other congressional staffers regarding
2 legislative solution to OneUnited’s financial problems.’® Following Respondent's Chief of
Staff’s continued assistance, OneUnited raised $17 million in private funding, which the bank’s
Chief Executive Officer thanked Respondent’'s Chief of Staff for his assistance in raising.””
OneUnited also received 12,063,000 in funding from the Treasury.'s

Given the material differences between the factual allegations in the Statement of Alleged
Violation angd the facts in Graves, Respondent’s heavy reliance on Graves is misplaced. Instead, .
the allegations in the Statement of Alleged Violation are more comparable to the facts in the
Standards Committee’s report In the Matter of a Complaint against Representative Robert LF.
Sikes (hereinafter Sikes).)” In Sikes, the Standards Committee found that Representative Sikes
sought to purchase shares of a privately held bank “which he had been active in his official

position in establishing[.J*"* As a result, the Standards Committee found that Representative
Sikes failed to observe: )

The standard of ethical conduct . ., . as is expressed in principle in
Section 5 of the code of Ethics for Government Service, and which
prohibits any person in Government service from accepting for
“himself . . . benefits under circumstances which might be
construed by reasonable persons as influencing the performance of
his governmental duties[.]*"

The Standards Committes further found that Representative Sikes sponsored legislation to

remove a reversionary interest and restrictions on land in which be had a personal financial

B 74 at 999, 20-23.

B 1d, ar 9§ 24-31,

A

“ 1d.ar g 36.

%14 a9 37,

" Comm, on Standards of Official Conduct, Jn the Matter of a Complaint Against Representative Robert LF. Sikes,
(hereinafter Sikes) H, Rep. 94-1364, 94" Cong,, 2d Sess. (1976).

B idat3.

¥1d.
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interest®®  As a result, the Standards Committee found that Representative Sikes fuiled to
observe “[t]he standard of ethical conduct that should be observed by Members of the House, as
is expressed in principle in the Code of Ethics for Government Service, and which prohibits
conflicts of interests and the use of an official position for any personal bepefit®® The
precedent in Sikes is not just consistent with the Statement of Alleged Violation, but in fact
compelled its adoption.

The Invcstiéative Subcommittes notes that despite Respondent’s a:lssertion that Graves
shares similarities to the allegations in the Statement of Alleged Violation, the facts in Graves
are far more similar to the circumstances surrounding the 2007 public hearing of the
Subcommittes on Oversight and Investigations of the House Committee on Financial Services,
cited by Respondent a5 evidence of her disclosure of her interest in OneUnited.” Mnuch like the
hearing in Graves, the 2007 hearing was an oversight hearing of a subcommittes on which
Respondent served.” - The hearing did not address any specific lepislation and did not result in
any specific action, but instead was “designed to highlight the fole of mipority- and women-
owned banks in the economy and to examine how Federal regulators and Congress can work
together to support these financial institutions.™  An executive of OneUnited testified at the
hearing, but as in Graves, the executive’s testimony was on behalf of an industry group; and did
not seek anything for any individual bank.?® Instead, the OneUnited executive’s testimony asked
the subcommittee to “forcle] the banking agencies” to fulfill their statutory duty to assist
minority banks under the Financial Institutions Reform Recovery and Enforcement Act of 1989
(FIRREA) by: revising capital rules to account fo} unique issues facing minority banks; revising
the Comrnunity Reinvestment Act rules to address the “particular environment in which minority
banks operate;” and urging regulators to “consider the particular challenges facing minority
institutions when making broad policy statements.™ As with the result in Graves, Respondent

had properly disclosed her financial interest in OneUnited on her Financial Disclosure

aid.

2 Mem, in Supp. at 4 (citing Preserving and Expanding Minority Banks: Hearing Before the Subconm, On
Oversight and Investigations of the H, Comm. On Financial Services, 110% Cong, 21-22 (2007 (hereinafter 2007
Hesring)).

2 2007 Hearing.
*d.at).

= 1d. at 16-19, 72-73,
*Id. at 17-18.
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Statements, and thus her participation at that hearing did not viclate any relevant stendards of

conduct,

B. The Application of the Relevant Legal Standards in the Statement of Alleged
Violation Is Wholly Consistent with the Application of the Legal Standards
in Graves and Other Relevant Precedent.

Respondent asserts that the Statement of Alleged Violation “cannot.be reconciled with
this Committee's .preoedent."” Respondent essentially makes fhree arguments regarding the
legal standards in the Statement of Alleged Violation, First, Respondent argues that Graves
compels a finding that Respondent did not viclate the applicable mies regarding conflict of
interest’®  Second, Respondent argues that the “conclusory” analysis of the actions by
Representative Graves and his staff and the “disparate treatment afforded” Respondent shows
that the Statement of Alleged Violation fails to provide sufficient “notice” to Respondent of the
allegations against her.”” Finally, Respondent argues that the Standards Committee’s analysis of
the potential for financial gain for Representative Graves as a result of the actions of him and his
staff demonstrates “contradictory analysis™ in the Statement of Alleged Viclation.®® However,
these arguments misstate the actual allegations in the Statement of Alleged Violation,
misinterpret the legal standard in Grgves, and ignore other relevant Standards Comumittee
precedent.

1 The Statement of Alleged Violation Does Not Assert Viclations of Relevant
Conflict of Interesr Standards.

Respondent asserts that she fully disclosed her interest in OneUnited which shounld
“obviate[] . . . concerns about ‘conflict of interest.”™ Respondent further argues that, as in
Graves, any benefit Respondent actuaily received would inure to Respondent as a member of a

class of shareholders, which “would not be sufficient to establish an ethics violation].]™

* Mem. in Supp. at 2.
® 1d at 3-7

® 14, at 7-10.

P rd at 10-12.

N 1d at3-4.

214, 8t 5-6.
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However, Respondent’s arguments regarding conflict of interest have no bearing on the
Statement of Alleged Violation. This is because the Statement of Alleged Violation does not
assert that Respondent’s actions created a conflict of interest, or even an appearance of conflict
of interest, which was the allegation in Grgves, Instead, the Statement of Alleged Violation
asserts that Respondent's actions and inactions: “created an appesrance that Respondent was
taking official action for Respondent’s personal benefit* (Count I}; were “inconsistent with the
spirit of the House Rule applicable to receiving compensation by virtee of influence improperly
exerted from the position of Respondent in Congress® (Count II); and were such that a
“[r]easonable person could construe” those actions and inactions “as the dispensing of special
favors or privileges to OneUnited, and accepting the preservation of the value of her husband’s
investment in OneUnited as a benefit under circumstances which might influence the
perfermance of Respondent’s governmental duties” {Count III). As such, Respondent’s
arguments about conilict of interest have no bearing on whether the Statement of Alleged
Violation states facts that constitute violations of the Code of Official Conduct, or other
applicable laws, rules, regulations, or standards of conduct,

2. The Acts Taken by Respondent and Her Chief of Staff Are Not Comparable
fo the Acts Taken by Representative Graves and His Staff.

Respondent cites to the Standards Committes’s conclusion that Representative Graves’
involvement with the selection of the witness was “not impermissible” and then asserts that “the
SAV is silent on how exactly [Respondent’s and her Chief of Staff’s] actions constituted
‘impermissible . . . involvement'™ and further asseris that “the SAV [&oes not] allege that
[Respondent] performed or had knowledge of any of her Chief of Stafﬁs actions,”™?

However, Respondent's attemnpt to compare the allegations in the Statement of Alleged
Violation to the facts in Graves is without merit,

B Id w78,
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a. The Statement of Alleged Violation explains why fhe actions of
Respondent and her Chief of Staff were improper.

Contrary {0 Respondemt’s clafms, the Statement of Alleged Violation is not “silent on
how exactly” the actions of Respondent and her Chief of Staff “constituted ‘impénnissible Cee
involvement[.]'* To the contrary, the Statement of Alleged Violation plainly and concisely
states that the actions by Respondent and Chief of Staff were improper because they “created an
appearance that Respondent was faking official action for Respondent’s personal benefit[.]”

As the Standards Committee noted in Graves, the House recognizeé that “some actual
conflicts of interest are inevitable . . . and are not in themselves necessarily improper or
unethical. ™ Under House rules, a Member is not barred from taking an official action that may
result in 2 personal benefit to the Member, if the potential for a personal benefit is incidenta! to
the Member’s purpose in taking the action.® However, 2 Member may not take official action if
a personal benefit is, or appears to be, one of the Member’s reasons for taking action.*

Under the Code of Ethics for Government Serviee (Code of Ethies),’” a federal official,
including a Member, should: '

Never discriminate unfairly by dispensing of special favors or
privileges fo anyone, whether for remuneration or not; and never
accept for himself or his family, favors or benmefits under
circumstances which might be construed by reasonable persons as
influencing the performance of his governmental duties,”

Because the Code of Bthics measures a Member’s conduct by “what might be constrned

by reasonable persons,” a Member may violate this provision even if the Member would have

> Sez House Comm, on Standards of Officiel Conduct, /n the Matrer of Representative Sam Graves, (hereinafter
Graves) H. Rep. 111320, 111" Cong,, 1st Sess. 15 (2009) (internal quotations and citations omitied).

3 An official action that incidentally results in a personal benefit creates a real, but permissible conflict of interest.
See Graves, at 15. This is distinguishable {rom official actions that appesr to result in & personal benefit, but do not.
74, Official action that results in such an appearance of'a conflict of interest is only precluded under very narow
circumstances. See e.g., House Rule XXV1J, clause 4 (when a Member, officer or employee has an agveement for
future sryployment or is negotiating for future employment, the Member, officer or employse must “recuse himself
or herself from any matter in which there is a conflict of interest or an appearance of conflict of intérest” related to
such future employment). ’
% House Rule XX]1I, clauses 2 and 3; Code of Ethics for Government Service, section 5.

¥ 72 Stat., Part 2, B12, H. Res. 175, 85® Cong. (adopted Jul. 11, 1958).

* Code of Ethics for Government Service, section 3.
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taken the same official action without a potential personal bepefit, if the Member’s actions raise
the appearance of impropriety.”

The House Rules also prohibit Members from “receiv[ing] compensation and | . .
permit{ing] compensation to accrue to the beneficial interest of such individual from any source,
the receipt of which would oceur by virtue of influence improperly exerted from the position of
such individual in Congress*® A Member would violate this provision if the Member used the

Member*s “political influence, the influence of his position . . . fo make pccuniar)} gains. ™!

Moreover, “when considering the applicability of this provision to any activity they are
considering undertaking,” Members “must also bear in mind that under a separate provisfon of
the Code of Official Conduct (House Rule 23, ¢l.2), they are required to adhere to the spirit as
well as the letter of the Rules of the I‘«Iow.xse.”"2 House Rule XXUI, clavse 2, was drafted to
“provide the House the means to deal with infractions that rise to trouble it without !;urdening it
with defining specific charges that would be difficult to state with precision.® The practical
effect of House Rule XXIII, clause 2, has been to provide a device for construing other
provisions of the Code of Official Conduct and House Rules,* This rule has been interpreted to
mean that a Member or employee may not do indirectly what the Member or employee would be
barred from doing d-irectly.‘s In other words, the House Rules should be read broadly, and 2
narrow technical reading of the House Rules should not overcome the “spirit” of the rules and
the intent of the House in adopting the rules,*

¥ Comm. on Slandards of Official Conduct, /n the Matter of Representative Mario Biaggi, (hercinafier Blagg?) H.
Rep. 100-56, 100 Cong. 2d Sess. & (Feb. 18, 1988) ("While the Conunittee does not ergue, nor can it be
determined, that Representative Biaggi would not have interceded on bebalf of Coastal in the absence or because of
Esposito’s gratuities to the congressman, it is nevertheless clear that at a minimom, an appearance is raised that such
was the case. Accordingly, the Commmittee concluded that such improper appearance supports a detenmination that
Representative Biaggi viclated clause 5 of the Code of Ethics for Goverment Service.”),

“* House Rule XXI1L, clause 3.

' 114 Cong. Rec. 8807 {Apr. 3, 1568) (statement of Representative Price).

‘f 2008 House Ethics Manual, at 186.

114 Cong. Rec. 8778 {Apr. 3, 1968); see also 114 Cong. Rec, 8799 (statement of Representative Teague, member
of the House Compm. on Standards of Official Conduct, 50 Cong.).

2008 House Ethies Manual, ot 17.

* House Select Comm. on Ethics, Advisory Opinion 4, Rep. 95-1837, 61-62, 95" Cong., 2d Sess. (1979).

* Jd House Rule XXTIL, clause 2, has not only been used as an aid to interpreting other House rules. For example,
the Standards Commuminee has cited the violation of House Rule XXIl, clavse 2, several times in recommending
expulsion of Members for various reasons, See e.g,, House Comm. on Standards of Official Conduct, In the Matter
of Representative Michael J. Myers, H. Rep, 96-1387 9% Cong,, 2d Sess. 5 {1980) (Member convicted of bribery);

9
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The Standards Committes applied these rules to Representative Craves’ sole act of
inviting a witness to testify on behalf of an industry association at an oversight hearing at which
no specific piece of legislation was at issve.”’ The Standards Comunittes found that by this
action Representative Graves did not violate House Rule XXTII, clause 3, because the witness
“met all of the reasonable and objective criteria to testify at the hearing, Representative Graves’
involvement with the sélection of [the witness] was not improper.™® The Standards Committee
further noted that it had not “identified any evidence that Representative Graves received any
benefit in connection with [the witness]’s testimony.”  Similarly, the Standards Commities
determined that Representative Graves did not violate paragraph 5 of the Code of Ethics, because
the witness “met all of the reasonable and objective requifemen‘cs the staff established for a
"witness .+ « Representative Graves’ involvement in the witness selection process did not
discriminate wnfairly apainst other potential witnesses by dispensing a special favor to {the
witness] R

At the conclusion of its investigation, the Investigative Subcommittes applied the same
rules related to taking action for personal benefit as it did to Representative Graves. However, in
contrast to the lmited finding of acts by Representative Graves and his staff, the Statement of
Alleged Violation alleges that not only did Respondent invite OneUnited executives to meet with
senfor Treasury officials, during which meeting the executives requested money for OneUnited
specifically, but following the meeting Respondent’s Chief of Staff had multiple interactions
with OneUnited executives regarding the bank’s request to Treasury for funding® The

House Comm, on Standards of Official Conduct, /it the Matter of Representative Raymond F. Lederer, H, Rep, 97~
110 97" Cong,, 1% Sess, 16 1.8 (1981} (Member convicted of bribery); Biaggi, at 7 (Member convicted of accepting
illegal gratuities); House Commi. on Standards of Official Conduct, In the Matter of Representative James A.
Traficant, Jr., H. Rep. 107-594, 187" Cong., 2d Sess. Vols. 1-V1 (July 19, 2002) (Member convicted of conspiring
to violate the bribery statute, accepting gratuities, obstructing justice, conspiring to defraud the United States, filing
false income mx retums, end racketeering).

 Graves at 18-20,

& Graves, at 19.

* Graves, at 19.

® Graves, 20,

3! Respondent also asserts that the Statement of Alleged Violation does not make a distinction between actions taken
on behalf of OnelUnited and for the National Bankers Association (NBA) as 2 whole. However, the Statement of
Alleged Violation does make such a distinction, The Statement of Alleged Violation asserts that “Respondent called
then-Treasury Secretary Henry Paulson om or around September 8, 2008, and requested a meeting on behalf of
NBA, which OneUnited was a member of, to discuss the impact of the Conservatorship on minority banks.”
Statement of Alleged Violation at § 7. The Staternent of Alleged Violation asserts that all other actions, other than
the juitial request for 2 meeting with Treasury, were on behalf of OneUnited, not the NBA, Jd. at 24-31.

10
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Investigative Subcommittee concluded that these actions were impermissible because they
“created an appearance that Respondent was taking official action for Respondent’s personal
benefit[.]"*

b. The Statement of Alleged Violation explains why Respondent’s

actions and inactions violated the relevant standards of conduet.

Respondent accurately asserts that the Statement of Alleged Violation does not allege that
Respondent had knowledge of any of her Chief of Staff's actions, However, such an allegation
would be irrelevent to allegations in the Statement of Alleged Violation. The Statement of
Alleged Violation plainly states that “Respondent is responsible for the oversight and
administration of her congressional office™® and that “Respondent is responsible for the conduet
and actions of members of her staff, especially her Chief of Staff, when members of her staff are
acting within the scope and course of their eraployment.”™*

Moreover, these allegations are wholly consistent with Standards Committee precedent
finding that Members are responsible for the oversight and administration of their congfessional
offices.®™ Under longstanding House precedent, “Members are responsible for the knowledge
and acts acquired or committed by their staff within the course and scope of their
emplcymcnt.”ss “Many times Members act through the actions of their staff and, therefore,
“showld be held liable for those actions in certain circumstances.” This is because “it would not
well serve the House as an institution to allow its Members to escape responsibility by delegating
authority to their swff to take actions and hide behind their lack of knowledge of the facts

surronnding these actions.”*

52 Statement of Alleged Violation at 43,

3 statement of Alleged Violation at §945, 53, 39,

* 14, 4t 9§ 46, 54, 60.

5 Gingrich, st 59-60, .

% See House Comm. on Standards of Official Conduct, /n the Matter of the Investigation info Officially Connected
Travel of Hoyse Members 1o Artend the Carib News Foundarion Multinational Business Conjerences in 2007 and
2008 thereimuter Carib News), H. Rep. 111-422, 111™ Cong,, 2d Sess 122 (2010).

7 1d. at 126.

3% 1d, at 125-126. Respondent asserts that the Standards Commitee “cleared Representative Graves, in part, because
his involvemeat was “limited’ and his staff performed the bulk of the work at issue.” Mewm. in Supp. at 9. However,
Representative Graves was not “cleared” because of his limited involvement. To the contrary, the Stzndards
Committee found that Representative Graves did not violate any relevant standard of conduct because his staff's
actions in seleciing the witness were proper, Graves, at 19 (“the Standavds Committee concluded that because fthe

11
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For example, in Gingrich, the Standards Comumittee held Representative -Gingrich
responsible for letters mailed by his staff in violation of the Franking Privilege despite his lack of
personal knowledge.”® The Standards Committee concluded that “Representative Gingrich was
remiss in his oversight and administration of his congressional office which gave rise to the

initiation of the subject improper correspondence,”*

Similarly, in Shuster, the Standards Commitiée stated, “Members of the House are
ultimately responsible for ensuring their offices function in sccordance with applicable
standards, In this regard, Members must not only ensure that their offices comply with
eppropiiate standards, but also take account in the manmer in which their actions may be
percetved.™  Representative Shuster's former chief of staff, after she lefi his employment,
continued to provide advisory ,and‘ scheduling services to the House office. Representative
Shuster condoned her conduct through his inaction.®

In Murphy, Representative Murphy’s response to the allegations that he allowed a law
firm to use House supplies and property was that he did not know or did not approve of the use.”
Counsel to the Select Comumittee argued that “a Member must bear responsibility for the actions
which are under his ultimate authority émd should not escape liability by attempting to blame his
staff** The Comumittee agresd with this position and held that Representative Murphy was
“responsible to the House for assuring that resources provided in support of his official duties are

applied to the proper purposes,” regardless of his claim that he had no knowledge of their use.

More recently, in Carib News, the investigative subcornmitiee concluded that
Representative Rangel acted when he attended a conference through his chief of staff’s actions of
completing and signing the forms necessary for the approval to attend the conference.® The

investigative subcommittee explained that Representative Rangel delegated to his chief of staff

witness] rnet all the reasonable and objective criteria to testify at the hearing, Representative Graves involvement
with the selection of [the witbess] wes not impermissible[.J”).

*® Gingrich, at 56- 60, and 78.

& Gingrich, at 60,

¢ Shuster, at 49 (emphasis added).

© 14 at 3F-3G.

& Jurphy, at 4.

“ Jd. at 85.

 Murphy, at 4,

% Carib News, at 126,
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the authority to complete and sign the traveler forms on his behalf, and therefore conld be held
responsible for the knowledge his chief of staff had when completing the forms."” Because of .
this, the investigative subcommittee found that Representative Range! knowingly accepted an
impermissible gift of travel and that he failed to comply with the House travel regulation’s
requirement when he fsiled to indicate certain additional spomsors on his posttravel
disclosures,

3 The Statemera of Alleged Violation Asserts that the Actions of Respondent
and Her Chief of Staff Appeared 1o be for Her Benefit, Not-that the Actions
Acrually Benefitted Her.

With regard 1o the potential personal gain for Respondent from the actions by
Respondent and her siaff, Respondent points to the statement in Graves “that Representative
Graves hiever ‘actually received 2 financial benefit’ from his co-investor’s testimony™ and then
asserts that Respondent “recsived no benefit from her alleged actions” because “the SAV fails to
acknowledge that on October 31, 2008, OneUnited received a final private sector investment
which rendered the bank ‘Adequately Capitalized,’ and eligible for so-called TARP funds.*®
Respondent further asserts that Respandent could not have benefitied because “the value of

{Respondent’s] husband’s stock was . . . unchanged after OneUnited received the TARP funds in
December.”™

However, the key finding in Graves was not that Representative Graves did not benefit
from the testimony of the witness but that “neither Representative Craves nor Mrs. Graves could
derive a financial benefit from [the witness]’s testimony.”” For this reason, whether or not
OnelUnited received private investment in lale October is firelevant to the allegation that
“Respondent’s Chief of Staff’s continued involvement” in September and early October “in
assisting OneUnited crested an appearance that Respondent was taking official action for

Respondent’s personal benefit].]""* The Statement of Alleged Violation does not asseri that

& gy

¥ Mem. in Supp. &t 11, Of cowse, the Statement of Alleged Violation does acknowledge OneUnited’s receipt of
Privaze investment, Statement of Alleged Violation, § 33,

* Mem, in Supp. at 11.

"t Graves at 17 (emphasis added).

2 Statement of Alleged Violation, § 48.
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OneUnited was ultimately assisted by Respondent’s Chief of Staff’s actions. Instead, the
Statement of Alleged Violation asserts that the appearance of acting for Respondent’s narrow

financial interest was by itself improper,

Furthermore, the fact that the value of Respondent’s shares of OneUnited stock did not
change after receipt of TARP funds does not show that Respondent did not benefit from
OneUnited’s receipt of TARP funds. This retention of value is the benefit Respondent received.
As the Staternent of Alleged Violation states, “the preservation of the value of Resbondent’s
husband®s investment in OneUnited would personally benefit Respondent.™™ The Investigative
Subcommittee concluded that OneUnited was under eminent threat of failwre, and that
Representative Waters, through her husband, had a significant financial interest in OneUnited,
which would have been worthless if the bank had failed,’ For this reason, when Respandent’s
Chief of Staff took actions that a reasonable person could inferpret as being directed at helping to
preserve Respondent’s financial interest, this created the appeavance that Respondent was

improperty using official resources for her own narrow financial interest,”™

1L The Statement of Allesed Vipglation States Facts that Constitute Violations of the
Relevant Fega] Standards.

Afler her reliance on a misplaced reading of Graves, most of Respondent’s remaining
arguments do not assert that the Statement of Alleged Violation fails o state facts that constitate
violations of the Code of Official Conduect, or other applicable laws, yules, regulations, or
standards of conduct. Instead, Respondent asserts that she believes she can disprove the facts as
stated. Of course, guch an argument is nof & proper basis for a motion to dismiss. A motion fo
distniss merely assesses whether a Statement of Alleged Violation states facts that, if proven,

would constitute a violation of the Code of Official Conduct, or any other applicable laws, rles,

regulations, or standards of conduct. It is only when a Statement of Alleged Violation is heard

™ Staterment of Alleged Viclation § 44,

" Id

® Respondent also asserts that the Investigative Subcommittee’s analysis of the value of the OneUnked shares 2s 2
percentage of Respondent’s and her husband’s combined net worth is improper because the Standards Commitze
did not conduct a similer analysis in Graver. Mem. In Supp. at 8, However, such an analysis was unnecessary in
Graves beosuse the Stapdards Commines found that it was ot possible for Representative Graves and his wife to
benefit from the witness® testimony. See Graves at 17. Because the Investigative Subcomimittes determined that in
September 2008 Respondent faced the eminant threat that she and her husbznd would lose all velve in their
OneUnited shares, an analysis of Respondent’s and her bushaud’s net worth was necessary ia the instant case.

14
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by an adjudicatory subcommittes that the facts supporting the Statement of Alleged Violation are
weighed against any svidence Respondent puts forward. However, even if Respondent’s
agsertions were the proper basis of a motion to dismiss, she has not presented any facts that

disprove any material allegation in the Statement of Alleged Violation,

A The Statement of Alleged Violation States Facts That Constitute a Violation
of Clause 1 of the House Rule XXIII

The Statement of Alleged Violation sets forth facts that constitute a violation of clause 1
of House Rule XXITI relating to Respondent’s failure in the oversight and administration of her

staff that resulted in actions that did not reflect creditably on the House,

Under House Rule XXIII, clause 11 A Member, Delegate, Resident Commissioner,
officer, or employee of the House shall behave at all times in a manner that shall reflect
creditably on the House.” Historically, the Standards Committes has invoked clause 1 to review
conduct that encompasses violations of law and zbuses of a Member's official position.”
“Clause 1 was adopted in part, so that the Conunittes, in applying the Code, would retain the
ability to deal with any given act or accumulation of acis which, in the judgment of the

commitiee, are severe enough to reflect discredit on the Congrcssfm

Count I of the Statement of Alleged Violation contains a plain and concise statement of
the alleged facts that constitute behavior that fails to reflect creditably on the House in violation
of clanse 1 of House Rule XXIIL Count I of the Statement of Alleged Violation asserts that
“Respondent’s Chief of Staff's continued involvement in assisting OneUnited created an
appearance that Respondent was taking official action for Respondent’s personal benefit, which
did not reflect creditably on the House. ™" Count I asserts that “Respondent’s failure to instruct
her Chief of Staff to refrain from assisting OneUnited after Respondent realized that she ‘should

not be involved® violated™ House Rule XXIIL, clause 1.7

2008 House Ethics Manwal ot 16,

7 House Comm. on Standards of Official Conduct, [ the Marter of Represemative EG. *Bud” Shuster, H, Rep.
106-979, 106" Cong,, 24 Sess (2000).

7 Staternent of Alleged Violation, §48.

P 1d, a8 g 49,
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Respondent does not disputs that Respondent’s Chief of Staff took the actions alleged in
the Statement of Alleged Violation. Instead, Respondent argues that the “lone allegation specific
to [Respondent], that she should have instructed her Chief of Staff to refrain from assisting
OneUnited, is refuted by the record.”™™ As noted previously, the existence of evidence that does
not support the allegations in the Statement of Alleged Violation is not & proper basis of a motion
to dismiss. However, even it was, Respondent does not assert any evidence that refutes the
ailegations that Respondent failed 1o instruct her Chief of Staff not to advocate on behalf of
OneUnited.

Respondent asserls two pieces of evidence in support of her argument that the allegation
is refuted by the record. First, Respondent cites to the Memorandum of Interview of the Office
of Congressional Ethics” interview of Respondeni’s Chief of Staff, in which Respondent's
“Chief of Staff told OCE that [Respondent] had spoken to Representative Frank and
subsequently told her Chief of Staff not {0 worry about OneUnited. ™ Second, Respondent cites
to the transcript of the interview of Respoudent’s Chief of Staff by the investigative
subcommitiee counsel, in which “[hle also informed this Committee in September of [sic]
October of 2008 ‘[Respondent] appeared to be very . . . comfortable that . . . whatever the issue
wag, if there was to be a resolution, that Barney would take - . . a look at it and make a decision .

. as the Chairman, whether or not it was something he wanted to get involved with, "5

These two pleces of evidence do not refute any allegation in the Statement of Alleged
Violation, At best, this evidence suggests that Respondent generally discussed her conversation
with Representative Frank with her Chief of Staff and that Respondent told her Chief of Staff
that Representative Frank would be deciding whether or not to get involved. Indeed, contrary to
Respondent’s paraphrase, the Office of Congressional Ethics® Memorandum of Interview does
not state that Respondent “told her Chief of Staff not to worry about OneUnited.” Instead, the
Memorandum of Interview states that Respondent told her Chief of Staff “that he need not work
on the minority bank matters” which he “interpreted . . . to mean that he need not work on NBA.
mafters that day.”

8 Mem. in Supp. at 13.
B arg,
2 1d.

16,
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Respondent’s Chief of Staff’s general statements that Respondent was comfortable that
Representative Frank was looking at minority bank issues and thet Respondent told her Chief of
Staff not to work on minority banking issues on one specific day have no bearing on whether
Respondent instructed her Chief of Staff not 1o advocate on behalf of OneUnited and are not
sufficient to relieve Respondent of responsibility for the oversight and administration of her

office.

Respondent also asserts that “the SAV's ‘preservation of value® allegation [does not]
stand up under scrutiny, ™ Once again, Respondent does not assert that the allegetions in the
Staternent of Alleged Violztion do not state a viclation, but only that Respondent believes that

there is evidence that is contrary to the assertion in the Statement of Alleged Violation.

The Statement of Alleged Viclation asserts that “OneUnited sought fo obtain funding
from Treasury and would have failed if it did not receive capital ™™ The Statement of Alleged
Violation further asserts thet “{i]f CneUnited had not received this funding, Respondent’s
husband’s financial interest in OneUnited would have been wcrthless.v”sS Respondent does not
deny that OneUnited sought funding from Treasury. Nor does Respondent deny that Opellnited
would have failed if it did not receive capital, Finally, Respondent does not deny that her
husband’s financial inferest in OneUnited would have been worthless if OneUnited had not

received funding.

Instead, Respondent mekes the {rrelevant argument that “the SAV fails to acknowledge
that on QOctober 31, 2008, OneUnited recelved a final private sector investruent which rendered
the bank ‘Adequately Capitalized,‘ and eligible for so-called TARP fimds”®  As stated
previously, whether or not OneUnited received private investment in late October has no bearing
as to whether “Respondent’s Chief of Staff's continued involvement™ in Septernber and early
Qctober “in assisting OneUnited created an appearance that Respondent was taking official
action for Respondent’s person benefit].]"¥ The Statement of Alleged Violation does not assert

that OneUnited was nltimately saved from failure by Respondent’s Chief of Staff’s actions.

S Mem, in Supp, at 13.

* statement of Alleged Violation, 941,
% Jd. at 44,

# Mem. T Supp. at 1.

¥ Statement of Alleged Viclation, § 48,

i7
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Instead, the Statement of Alleged Violation asserts that the appearance of acting in Respondent’s
g pp g D

narrow financial interest did not reflect creditably on the House,

B. The Statement of Alleged Violation States Facts that Constitute 2 Violation
of the Spirit of clause 3 of House Rule XXII.

The Statement of Alleged Violation sets forth facts that constitute a violation the spirit of
clause 3 of House Rule XX relating to Respondent’s failure in the oversight and
administration of her staff that resulted in a violation of the spirit of the prohibition on receiving

compensation from the use of Respondent’s position In Congress.

House Rule XXI, clause 3, prohibits Members from “receiviing] compensation and . ..
permit{ing] compensation to accrue o the beneficial interest of such individual from any sowrce,
the receipt of which would occur by virtue of influence improperly exerted from the position of
such individual in Congress.™® A Member would violate this provision if the Member used the
Member’s “political influence, the influence of Lis position . , . o make pecuniary gains™
Moreover, pursuant to House Rule XXIII, clause 2, Members must adhere o the spirit as well as
the letter of ihe House XXIII, clause 3.°°

Respondent argues that Count IT of the Statement of Alleged Violation fails to state facts
that constitute a violation of House Rule XXIII, clause 2, because Count I “plainly fails to
establish both how [Respondent] improperly used ber official position and/or derived any direct
pecuniary benefit from her actions.”™’ However, as stated previously, when Respondent invited
OneUnited executives to mest with senior Treasury officials, during which meeting the
executives requested money for OneUnited specifically, and when following the mesting
Respondent’s Chief of Staff had multiple interactions with OnelUnited executives regarding the
bank’s request to Treasury for funding, Respondent “created an appearance that Respondent was
taking official action for Respondent’s personal benefit. 1'% This use of official resources

violated the spirit of the House Rule that prohibits “receiv{ing] compensation and . , . permit[ing)

* House Rule DX3{1T, clauss 3.

¥ 114 Cong, Rec. 8807 (Apr. 3, 1958) (statement of Representative Price).
%2008 House Ethics Manual, at 186,

% 1d at 14.

%2 Seatement of Alleged Violation at 48,
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compensation to accrue to the heneficial inferest of such individual from any source, the receipt
of which would pceur by virte of influence improperly exerted from the position of such

individual in Congress.”

C. The Statement of Alleged Violation States Facts that Constitute a Violation

of Paragraph 5 of the Code of Ethics for Government Service.

The Statement of Alleged Violation sets forth facis that constitute a violation of
paragraph 5 of the Code of Ethics relating to Respondent’s falhwe in the oversight and
administration of her staff that resulied in actions that reasonable persons could construe as
Respondent dispensing special favors or privileges to OneUnited and accepting the preservation
of the value of ber husband’s investment in OneUsited as a benefit under circumstances which

might influence the performance of her governmental duties.

House rules and other standards governing Members® conduct prohibit a Member from

using, or appearing to use, his official position for personal benefit.”
Under the Code of Ethics,” a federal official, including a Member, should:

Never discriminate unfairly by dispensing. of special favors or
privileges to anyone, whether for remuneration or not; and never
accept for himsell or his family, favors or bepefits under
circumstances which might be consirued by r&asonableﬂpersons as
influencing the performance of his governmental duties.®
Because the Code of Ethics measures a Member's conduct by “what might be construed
by reasonable persons,” a Member may violate this provision even if the Member would have
taken the same official action without a potential personal benefit, if the Member’s actions raise

the appearance of impropriety.

% House Rule XXI1I, clauses 2 and 3; Code of Ethics for Government Service, paragraph 3; see also Sikes, at 3
2008 House Etinies Manunl, at 187 (“One of the purposes of the rules and standards [of conduct relevant to use of a
Member®s office for personal benefit] is to preclude conflict of interest issues.™), ’

%72 Stat., Part 2, B12, H. Res. 175, 85" Cong. (adopted Jul. 11, 1958),

*% Code of Ethics for Government Service, paragraph 3,

% Biaggi, 2t 9 (“While the Committes does not argue, nor can it be determined, that Representative Bizzei would
not have interceded on behalf of Coastal in the 2bsence or because of Esposito’s gratuitles to the congressman, itls
nevertheless clear that at 2 wminimum, an appearance s raised that such was the case. Accordingly, the Commiites

18
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Respondent argues that Count [Tl of the Statement of Alleged Violation fails to state facts
that constitute a violation of paragraph 5 of the Code of Ethics, because Count 1T “does not
establish how Respondent or her Chief of Staff “discriminate{d] unfairly by dispensing of special
favors or privileges’ to OneUnited or anyone else.™®’  Respondent further argues that the
Statement of Alleged Violation “ignorefs] [Respondent’s] long-standing interest and

involvement in matters concern minority banking issue[s], including members of the NBA.»%

As stated previously, the Statement of Alleged V iolat.ion is consistent with, and
compelled by, the Standards Committee’s precedent in Stkes, in which the Stendards Committes
found that Representative Sikes violated paragraph 3 of the Code of Ethics when he sought to
purchase shares of a privately held bank *which he had been active in his official position in
establishing[.7"% The Standards Committes further found that Representative Sikes violated
paragraph 5 of the Code of Ethies when he sponsored legislation to remove a reversionary
interest and restrictions on land in which he had a personal financial interest.!®® In a similar
manner, the Statement of Alleged Violation asserts that Respondent’s Chief of Staff’s continuing
assistance to Onelnited, created a circumstance that “{1]easonable persons could construe . . . as

dispensing special favors ot privileges to OneUnited[.]*%

Moreover, the Statement of Alleged Violation does not ignore Respondent’s history of
working on minority banking issues. To the contrary, the Statement of Alleged Violation
specifically notes that “Respondent has a long history of assisting small and minority owned
banks generally, and NBA in particular.”'™ However, the Code of Ethics measures a Member’s
conduct by “what might be construed by reasonable persons[]”"® Thus, Respondent’s history of
working on minority banking issues ‘does not alter the conclusion. A Member may violate

paragraph 5 of the Code of Ethics even if the Member would have taken the same official action

concluded that such improper appearance supports 2 determination that Representative Biagg! violated clause 5 of
the Code of Ethics for Government Service.™),

7 Id at 14-15.

% id a3,

* Sikes at 3,

Y1 atd

! statemnent of Alleged Violation 2t § 62.

24, 8t 6.

1% Codes of Ethics, paragraph 5.
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without a pofential personal benefit, if the Member’s actions raise the appearance of

impropriety.'®

CONCLUSION

In light of the foregoing, the Investigative Subcommittee finds that Respondent’s Motion
to Dismiss does not state adequate grounds to support dismissal of any counts in the Statement of

Alleged Violation, Accordingly, the Respondent’s Motion to Dismiss is denied,

ot Conder 7l

Kai\hy Castor{ Mike Conaway
Chair Ranking Republica nber

Copies to:

Stanley M, Brand, Esq.
Brand Law Group

923 Fifteenth Street, N.W.
Washington, D.C. 20063

1% Biogat, at 9 {“While the Committes does not argue, nor can it be defermined, that Representative Biaggl would
not have Interceded on behalf of Coastal in the absence or because of Esposito’s gratuities to the congressman, it is
nevertheless clear that at a minimum, an appearance is raised that such was the case, Accordingly, the Commitice
concluded that such improper appearance supports a detsrmination that Representative Biaggi violated clause 5 of
the Code of Ethics for Government Service.").
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ZOE LOFOREN, GAFOBIIA S0 BONNER, ALARAY
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A
BANKING REPUSLICAN MEMOER
SR THARDLER, KGNTUCKY g :
£ BUTTEN=Ei oK GaroLA SN A
PETER WELGH, VEBVIONT - ONE HUNDRED BLEVENTH CONGRESS &f&%ﬁwﬁﬁs}gﬁgl
DANIELY, TAYLOR, . ’ )
| el oo W©.%. Bouge of Representatives T
CHEF BOURSEL AND STARY, DREOFOR COMMITTEE ON STANDARDS OF P
OFFICIAL CONDUCT {902} 225-7108
WWashington, BE 205156328
Angust 31,2010

CORFIDENTIAL

Representative Maxine Waters

2344 Rayburn House Offies Building
Washington, DC 20515

Re! In the Matter of Representative Maxine Waters

Dear Colleague;

It appears thet you have violated, and are cunently in continuing violation of, your
confidentiality obligations under both the Rules of the Committos on Standards of Offiial
Conduct (Standards Committet) andl ths confidentlality agreement (Confidentiality Agreement)
you sigaed on May 28, 2010,

Standards Comemities Rule 26(c) provides that:

Not loss than 10 calendar days before a scheduled vote by an
investigative subsommitiee on & Statement of Alleged Violation,
the subcommittee shall provide the respondent with a copy of the
Statement Alleged Violation I intends to adopt, together with all
evidence 1 Intends to use fo prove those charges it iatends 1o
adopt, including documenisry evidence, witness ‘lestimony,
memotanda of witness interviews, and physical evidence[.]

However, Standsrds Comumittes Ruls 26(f) Lmils the dlsclosure of matevials to 2
respondent by stating:

Bvidence provided pusuant to paragsaph (¢) . . . shalt be made
avellably to the respondent and respondent’s counsel only after
eqch agrees, in writing, thet no documents, infotmation, or other
materials obtained pursuant to that paragraph ehall be made public
until ~ (1) such time ss a Statement of Alleged Yiolation is made
public by fhe Committee if the respondent hes walved the
edjudicatory hearing; or (2) the commencement of en adjudloatory
hearing i respondent has not waived en adjudicatory heating],)

COE.WAT.OC.018738
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Representative Maxine Waters
Page2

In accordance with Standards Commiitee Rule 26(f), vou and your couasel signed the
Confidentiality Agreoment on May 28, 2610,

Section 1 of the Confidentiality Agreement defined “Confidentlal Information” as:

{Alll Evidence mads available to Respondent and/ or o
Respondent’s Counsel, together with any and all information,
facts, concluslons, or inferences in any way based on, drawn,
decived, or stemming from, or related 1o the Bvidence, whether
oral, written, cleotronie, or in any other medium, including, but not
limited to, memorandn, reports, mummaries, other documents, or
emalls, *Confidential Information’ shall also inelude amy and alf
Evidence provided to Respondent and/ or Respondent's Counset
after the date hereof, whether pursuant to Commitiee Rules 25 or
26(e) or otherwiss, ’

Section 2 of the Confidentlality Agreement required that you and your counsel woyld:

[Mlaintain the confidentialliy of the Confidential Information and
not disclose it in any way, shape or form to snyone other than
Respondent end/or Respondent’s Counsel unlezs such person or
persons is/ate subject o this Confidentiality Agreement or {0 an
agreement providing the same or substanilally similar protection to
the  Confidentlal  Information (“Other  Confidentiality
Agreements™), unill the Disclosure Date sel forth in Section 3
below.”

Section 3 of the Confidentiality Agresment defined the Disclosuse Date before which you
could not disclose Confidential Information s “the commencement of an adjudiontory henring”
unless you “waivod an adjudicatory heming” This provision Is consistent with Standards
Committee Rule 26(£),

According to Section 5 of the Confldentlality Agreement, the Hmitations on disclosure In
the apreement do not apply, “o such portions of the Confidential Information that wete In the
possession of the Respondeit and/or Respondent’s Counsel prior to the date hereof atd which
wers not avquired or obtalned from the Investigative Subcommittee or the Commiites,”
Howevet, Section 5 of the Confidentiality Agrecment further stated that before you disclosed any
such Information, you agreed “to notify the Cominities in writing st least five (3} days pror to
any disolosure and, wlth that notios, to provide evideunse of his or their possession of such
informetion prior to the date hereof.”

Under Sectlon 7 of the Confidenilality Agroement you acknowledged and agreed that if
you “violated this Confidentiality Agreement, the Investigative Subcommittes may avail iteslf of
any remedy provided in the Committee Rules, inchuding, but not limifed to, Committes Rules
19(c)(3) and 26{m),”

COE.WAT.0C.01873%
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Representative Maxine Watets
Page 3

On May 28, 2010, after you and your counsel signed the Confidentislity Agrsement, the
investigative subromrmittes provided you and your covnse! with a copy of the Staternent Alleged
Violation it intended to adopt, together with all evidence it intended to use to prove those charges
i infended to adopt, Including documentary evidenoe and withess westimony.

On June 135, 2010, the investigative subcommittes adopted = Statement of Alloged
Violation and forwarded the Statement of Alleged Violation fo you and reiterated that the “non-
disclosure agreements aro still in sffect,” and that you “remaln[ed] bound by their terms,”

On June 22, 2010, the investigative subcommitiss provided you with a supplemental
disclosure of svidencs and again relterated that the “son-disclosure agresments ars still in effect”
and that you “remeinfed] bound by their terins.”

You have not waived your right to an adjudicatory hearing, and an adjudicatory hearing
has ot yet commenced, However, It appears that by &t least August 13, 2010, you disclosed
confidential information that was subject to the Confidentiality Agreement in clear violation of

your confidentiality obligetions under both the Standards Commitiee Rules and the
Confidentiality Agreement,

On August 13, 2010, you held a press conference in which you disslosed confidentis!
information, including excarpts of approximately twenty-four (24) documents and approximately
four (4) interview transoripts, that was subjeet fo the Canfidentiality Agreement. Morcover, on
thet same date, your web sits (httpy//watershonse.gov/) provided a Unk to & copy of a
presentation thet contained the confidentlal information you disclossd at the press conference
and that was subject to the Confidentiality Agreement,’

In addition to thls publo disclosure of confidentlal information that is subject to the
Confidentiality Agreement, comlemporaneous newspaper articles suggest that additional
disclosures may have been mede, For sxample, an August 13, 2010, article in The Hifl, stated
that “[t]hroughont the week, Waters’s ohlsf of staff Mikael Moote has provided background to
reporters about & tall of e-mail between himself and afficials of the bank, OneUndted, which the
ethics committee cltes as proof that Waters was helping the bank get TARP funds,” Mozeovet,
an August 13, 2010, acticle in The Washington Post, described in detall “Isjeveral documents
released by Waters{.]”

Finally, the Stendards Committes has been contacied by a witness, whose exeoutive
session franscript was provided to you and was subject to the Confidentslity Agreement, who
stated fhat an investigative reporter has contacied the witness suggesting that the investigative
reporfer is in possession of the witness' entire exsoutive session trensoript, The Committss had
not provided the transoript to any other person, including the withess,

! Bven if some of fhose doeuments woro In your possession before you received them fom the investigative
suboommittes, you did not provide the Committes with any votlcs thet you Intenrded o disclos the confidential
information that wes subject to the Confidentiality Agreemont,

COE.WAT.OC.018740
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Representative Maxine Waters
Page 4

1t is possible, if not lkely, that much of this information will ultimately be publicly
disclosed during the adjudleatory subcommittes provess, The provess provides that the
Statement of Alleged Violation is only & set of allegations, not an vitimate finding of & violation
of applicable rules, which must be proved by clear and convinelng evidenoe. During this process
you will have an opportunity to present your view of the allsgations.

However, disclozure of confldential information outside the process in vonhavention of
the rules and the Confidentiality Agresment may interfere with the process, by impalting the
ability of Committse staff to present & case and infiinging on the confidentiality rghts and
cbligations of other partles, for exampls. In addlition, it could create & petception that the
impartiality of the adjudicatory subcommiftes members — who have not had access to the
svidence in this mstter, and will not until an adjudicatory heaving begins ~ has been Infivenced
by exposing them o evidenos in the case.

it appears thai your publle dlsclosures were in viclafion of your confidentiality
obligations under both the Stendards Committee’s Rules and the Confidentiality Agraement,

Accordingly, the Commitiee advises you that you should honor the teims of the
Confidentiality Agroement o long as it remains in force, You should tefrain from any future
public statements which are not in accord with its confidentlality requiremerts, To the extont
that you have shared confidentisl informatlon with any parles who may not possess such
ieformation under the Standards Committee Rules snd the Confidentiality Agreement, vou
should instruct those sources to destroy any confidentlal information you have shared with them,

If you or your counsel have any questions about the scope and limitations of the
confidentiality provisions of the Standards Committee Rules andfor the Confidentlality
Agrecimont, please contaot Blake Chisam, Chief Counsel for the Committee,

Sincsmlz, é

Zoe Lofgren
Chalr

et Stan Brand, Bsg,

COE.WAT.CC.018741
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Branp Law GrROUP
APRUFESHIONAL CORPORATION
923 FIFTEENTH STREET, NW,
WASHINGTON, D.C, 20008

TRLEFHONT! (202} 6620700
TrLecorEmm (202 73v-7EGE

August 26, 2010

VIA E-MAIL & FIRST CLASS MAIL

Represantative Zoe Lofgren, Chalrwoman
Representative Jo Bonnar, Ranking Membar |
House Committee on Standards of Officlal Condust
HT-2, The Capltol

Washington DC 20615

Re: Inthe Matier of Representative Maxine Waters

Dear Chalrwoman Lofgran and Ranking Member Bonner:

We are wrifing to you on behalf of our olient Representative Maxine Watera to
axpress our concerns about the full Gommiites's declsion to continue s Investigation
subsequent to the Investigative Subcommittes's transmittal of its Statement of Allsged
Vidlation ("SAV"). Such ingulry violates both this Commitiee’s rules and comparable
faderal criminal procedures and raises signlficant questions about the sufﬁcxsncy of the
avidence that the. !nvesﬂgaﬂve Subcommittee Feplied upon when it Issued the charges.
contalned in its SAV, Most alarmingly, it calls Info question the impartiality and good
falth of the Investigative Qutmm‘nmlt‘tee '

On August 17, 2010, Committse Deputy Chief Counsel C. Morgan Kim delivered
a dooument request for additional documaents from Rep. Waters' offiog, The
Committes's request relates solely to matters addressed in the previously issuad- SAV..
Iy the e-mail from Committee Counss! Sherla A, Clarke containing that’ requesi Ms. .
Clarke indicated that the Committee would lssue a subpoena for the requested |
materials If Rep, Waters did not voluntarily providé the documents, We have also:
recently learned that the Committes continuss to contact and: Interview withesses about
this matter, Including some of Rep, Waters' former staff members.,

COE.WAT.CC. 018730
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Brann Law Group
Hen, Zos Lofgren & Hon. Jo Bonner
August 25, 2010
Page 2

The Commitiee's declsion to continue Its Investigation after transmittal of the
SAV Is a matter of great concern, both under this Commities's own rules and In light of
leng-standing comparsble federal criminal practice and procedure, Rules 19{e) and {f)
of the Comimittes on Standards of Official Conduct govern the Committee’s condust
“upon completion of the Inquiry.” Under Rule 18(e), upon completion the staffls
authorized to "draft for the investigative subsommittes & report that shall contain g
comprehensive summary of the information recelved regarding the alleged violations."
Rule 18{f) authorizes the investigatlve subcommittes, again “upon complation of the
Inquiry,” to “adopt an [SAV], If it detetmines that there s substantial reason fo belleve
that a violation . . . has oosurred.” Finally, Committes Rule 20 authorizes an
Investigative subcommmitee to “amend Its [SAV] anytime befors the [BAV] Is transmitted
to the Commitles

Thus, Committee Rules 19 and 20 plalnly sstablish that an investigative
suticommities must complete Its Investigation prior to the lssuance of the SAV. Indesd,
in writing Rule 20 the drafters clearly contemplated a siuation where an investigative
subcommittee acquires additional Information requiting it to amend Its SAV before
fransmission fo the full Committes, What the rules do not authorize, however, is the
postissuance investigation that the Committee Is currently conducting in this matter,

The Committee’s tyles are conslstent, and indeed appear to be based upon, the
proposition under federal rules that "folnce a defendant has been indicled, the
government Is precluded from using the grand jury for the sole or daminant purpose of
obtalning additional evidence” agalnst her. United Statss v. Moss, 758 F.2d 329, 332
(4% Cir. 1685} (quotations omitted).

As this Commitiee has acknowledged, its Investigations take place within the
“context of criminal prosecutions.” See Investigative Subcommittee's Order on Motion
for a Bl of Parfloulars and Memorandum in Support of Order (July 1, 2010)at 2
{denying Rep, Waters’ Motion for a Bl of Partioulars). Cerlalnly, In that “context” the .
investigative subcommitiee provess Is analogous fo the grand jury stage of a criminal
prosecytion, As such, the Committee’s continuad Investigation for the purpose of
gathering evidence for adjudication of the charges contained in the SAV represents an
abuse of the Commities's Investigative process., '

In sum, the Committee’s continued Investigation, conducted subsequent {o the
trangmittal of iis SAV, violates both the Committee’s rules and established, comparable
federal precedent, These activities are partioularly wartisome given the alacrity: .
displayed by the investigative Subcommitiee in transmitting the SAV to this Committee,
“This rush {o judgment (and subsequent efforts to bolster its case) casts doubt on the
sufficlengy of the Investigation underlying the SAV, Even more troublssomely, 1t calls:
into question the impartiality and good faith of the Investigative Subcommitiee.
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To wit, the Investigative Suboommilttes issued its SAV on Juns 18, 2010, On
June 30, Rep. Walers filed & Motion for a Bl of Particulars pursuant to Comimittee Rule
22(b).requesting "an explication of the definitions and standards which the Committes
intsnds fo ufilize In order to assert any defenses avallable to her.” Memorandum of
Points and Authorities in Support of Motlon for a Bill of Partioulars at 3. Yef, less fhan
twenty-four hours Jater, In derogation of House precadent cited by Rep. Waters
compeliing the granting of such a motion (/d. at 2), the invastigative Subsommittee
denied her Motion, holding that the SAV “contains information sufficient fo advise
Respondent of the allegations agalnst her, and sufficient to afford her a meaningful
opportunfty to respond to those allsgations.” Order (July 1, 2010).

On July 12, pursuant to Committee Rule 22(c)(2), Rep. Waters filed & Motionfo
Disriss the SAV and a sixteen-page Memotandum of Points of Authotlties in support of
the Motlon. In denying that Motion thrse days fater, the Investigative Subcommittes
held that the SAV stated facts sufficlent fo constitute the allegsd violations. Sse Order
(July 15, 2010). Itis also noteworthy that the Investigative Subcommitiee denled Rep.
Waters’ requests for oral hearings on both Motions, describing her requests as’
*unnecessary” and stafing that she had falled to raise any issues that presented a “close
call.” Memorandum in Support of Otder (July 15, 2010) af 2 n.3. Finally, on July 28, the
investigative Subcommitiee tranamitted its SAV to the fidl Commities,

. The Investigative Subcommittee's dismissive and hastily consldersd rgjections of
Rep. Waters' motions [sading up to its transmittal of its SAV ~ particularly in light of the
Committes's continued faotual investigation subsequent ta that franemittal - indicates
that the Investigalive Subcommittee’s actions and motlves were less than “unblased
and impertial.” See Committee Rule 8(e). It is apparent that the Investigative
Subcommittes rushed to transmit tha 8AV prior fo the full House of Reprasentatives
recessing on July 30, Glven that fransmitial triggered publication of tha charges against
her, wa must conclude that the Investigative Subcommittes’s hasty action was
improperly Intended to pressure Rep, Waters info accepting a settlement of the charges
prior to transmittal and publication or face the inevitable public and political damage that
has resulted from such publication durlng the months preceding her primary and .
general slections; naither purposs is a valid motivation for & supposedly unbiased and
Irpartial body.

The Committee’s continued, post-transmitial investigation Is a tacit )
acknowledgetnent that, despite the Investigative Subcomiitise’s rulings fo the cantrary.
the gvidence underlying the SAV is wholly Ihsufficlent to support the charges contained
thensln, Indeed, these actions indicate that the Investigative Subsommities ered In
denying both Rep. Waters' Motion for & Bill of Partiotiars and Motion to Dismiss,
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Accordingly, Rep. Waters demands that the Committee cease its post-ransmittal
inquiry, which i s conducting in viclation of both Committee rules and federal criminal
procedwre, The Committes should also note that Rep, Waters will oppose any attempt
to use any evidence acquired posttransmittal of the SAV In en adfudicatory heating on
the charges contalned In the SAV. .

Sincersly,

Stanlsy M. Brand
Andraw D. Herman

SMB/ADH
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Avgust 31, 2010
Stanley M, Brand
Andrew D, Hermian
Brand Law Group
923 Fifteenth Siteet, NW
Washington, DC 20003

Dear Messrs, Braod and Herman:

Weo ro wiiting In respouse to your letter dated August 25, 2019, tegarding the August 17,
2010, lettor from the Committee’s Deputy Chief Counsel, C, Morgan Xim, requesting your .
client’s Chief of Staff, Mikacl Moore, voluntarily provide certain documents in prepacation for
an adjudicatory hearing in the matter of Representative Maxine Wters,

As you are aware, the outrent adjudicatory hearing provisions of the Coremittee’s rules have
been used in only one matter since they were adopted following the Bthics Reform Act of 1989,
Therefors, there is litle precedent to look to for the interpretation of fhe Committse’s adjudicatory
‘hearing rules, With that in mind, our alm as we move forward in this matter i3 {0 act not only faltly,
but also pragmatically,

Notwithstanding the asserflons made in your August 25, 2010, letter, an adjudicatory
henring is & new and distinet phase in the disciplinary process, In the adjudicatory hearing phase,
Cominitiee counsel bears the burden of proviag the allegations in the Statement of Alleged
Violation and the burden of proof differs from that in the fnvestigative phase, An adjudicatory
heering involves n fresh look at evidence offered by Committes counsel in support of the
allegations charged in the Stalement of Alleged Violation. Also, a respondent has the vight fo
cross-examine witnesses and introduce evidence, including testimony, in her defense,

"The Commitiee’s rules vontemplate that both Committes covnsel and a respondent will
bave the opportunity to prepare thelt cages in advance of an adjudicatory hearing. For examplo,
Committee Rule 23(f)(1) -provides that Committee counsel must identify the evidence and
witnesses they Intend to offer at an adjudioatory hearing and that & respondent must be afforded
the right to review the evidence and witness list at feast 15 days before an adjudicatory hoating
begins. Similarly, Comemitiee Rule 23(g) provides that a respondent must provide notice of the
wiinesses the respondent infends to call and evidence the respondent Intends to offer ai least five
days before the hearing, In this regard, Committee Rules 23(d) and 23(h) allow for the issuance
of subpoenas 1o compe! the production of documents and testimeny that an invesiigative |
aubcommittee did not acquire or that a respondent seeks fo introduce. In addition, Rule 26(c)
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explaing the process by which evidence that was not provided to the respondent by an
investigative subcommittee may be used during an adjudicatory hearing,

As o practionl matier, the parties — the respondent and Committee counsel — have both an
obligation and a ¥lght to prepare thelr oases to ensure that the matter is as well presented as possible,
Ths institution, the Commities, the respotident and the public deserve no less,

Thus, the assertion in your letfer that Commitiee’s mles preclude Committee counsel
from seeking to introduce evidence beyond that presented to the Investigative subcommittes s
not supported by the rules or sound policy,

We belleve if is important to note that you were provided materials that the investigative
subcommittes infended to vse fo prove the counts of the Statement of Alleged Violation pursuant
to Committes Rule 26(c) on May 28, 2010, You were, pursuant to Commwittes Rule 26(¢), also
provided additionsl materials that may be used to prove the allegations in the Statement of
Alleged Violation on June 22, 2010, and August 9, 2010, Thus, you have been in possession of
evidencs that may be used to prove the allegations in the Statement of Alleged Violation for
gome time, and you have been on notice that any witness or other individual referenced In those
documents may bs a potential witness at the adfudicatory hearing,

Bach of thege disolosurss of doouments to you was subject to the non-disclosure
agresment you and Reprosontative Waters slgued, as well as to Commities Rule 26(f), A
sepatate communication regarding the concetn the Commitiee has about Reprosentative Waters®
disclosure of information in violation of both the Comrmittes miss and the signed non-diselosurs
agreement will be sent to Representative Waters by the Chair, ’

Your tetier states that you infend to “oppose any attempt {0 wse any evidence acquived post-
transmittal of the SAV in av ndjudicatory hearing on the charges contained in the SAV »

The Committes rules fully anticipats that an agjudivatory subcommiities will consider
evidencs beyond that considered by an investigative subcommittes, Under Committee Rule 23 s
Commiltes comnsel may present any relevant evidence and such relevant evidence shall be
admissible unless the evidence is privileged under the rules or precedents of the House of
Reprosentatives. Of course, you have the right to object fo the sdmissibillty of evidence af the
adjudicatory hearing. As s practical matter it would be belpful to understand, at the eacliest
poselble time, whether your speolfic objections will be based on elthet the relevance of evidence
or on the grounds that such evidenoe is privileged nnder the rules or precedents of the House of

Representatives so that the parties may foous their attention on evidence Chet is, fn fact,
adraissible.

Finally, regarding your comments about criminal law precedents, we want to advise you
1hat while the Commnittee does occasionally Jook to precedent from both the criminal and clvil
courls to aid In interpreting its rules, actions taken by Congressional Committees, including the
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Standards Commities or any of its subcommitiees, ars not eriminal proceedings and the
Comumittee 1a not bonnd by eriminal precedent,

Thank you for your time and attention to this matter, Should you have miy questions,
please do not hesifate to contast Morgan Kim at (202) 225.7103.

Stneersly,
e Banio

Zow Lofpren To Bormer
Chair Ranking Repubiican Member
oot The Honorable Maxine Weters

C, Morgan Kim, Deputy Chlef Counssl
R, Blgke Chisam, Staff Divector and Chief Counsel
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Representative Maxine Waters
2344 Rayburn Houss Offics Building
Washington, DC 20515

Re: In the Matter of Representative Maxine Waterg
Dear Colleegue:

As you are aware, an adfudicatory subcommitive of the Commitiee on Standards of
Official Conduet (Cornxaittee) hes been appointed in the sbove-referenced matter, The purpose
of this letter s fo inform you of the procedures applicable to proceedings before the adjudicatory
subcommittee and to notify you of the expected schedule for those provesdings. Tn this regard,
pleass find enclosed copies of:

1. The Committes’s rules for the 111% Congrens;
2. The Rules of the House of Regresentatives for the 111 Congress; and
3. The Statement of Alleged Violation in the sbove-referenced matter,

The putpose of st adjudicatory subcommitiee is to “hold a hearing lo determine whether
any counts in the Statement of Allegad Violation have been proved by clear and convincing
evidence and {to] meke findings of fact, except where such violations have been admitted by
respondent™ The hearlng beforo the adjudicatory subcommittee is required to be open to the
public and may only be closed, in whola or in part, by an affirmative vote of & majority of the

adjudicatory subcommittes’s membets Any vote to closo tho heating nust be made in open
session.

The quorum required for the adiudicatory subcommitics to conduct “auy business” {s a

majority plus one,* Thetefurs, the Fequired quorom to conduet any business in this matter will
consist of six members,

! Committee Rule 23(c),

? Huusc Rule X1, ol, 3{0)(2); Committee Rulé 23(e).
? Houss Rule XI, cl. 3(z)(2).
* Committes Rules 23(b) and 9(b).
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Committee Rule 26(b} permits you to seck to waive your right o an adjudicatory
proceeding. Any such request must be made in writing and be signed by you® A request to waive
your right to an adjudicatory heating, of any part of such procesding, would be subject to the
acpeptance of the adjudicatory subcommittes.

The conduct of an adjudicatory heating Is govertied generally by Committes Rule 23, In
the absence of a waiver of a hearing, the adjudicatory subcoramittes will proceed with & hearing
pusuant to Committes Rule 23(c). The adjudicstory heering will convene on Monday,
November 29, 2018, 2t 9100 am,

At an adjudicatory hearing, the burden of proof rests on Committee counsel to establish
the facts alleged in the Statement of Allsged Violation by olear and convincing evidence,”’
Committes connsel may, subject to subcommittes approval, enter info stipulations with you or
your counsel a3 tn faots that are not in disputel Oommxt(ea consel need not present any
evidenoe regarding any fact stipulated or count that you admit’ Since subcommaities spproval Is
required for any stipulations, you and your counsel and Committes counsel must jointly submit
any proposed stipulations to the sdjudlcatory subcommittee in writing by October 29, 2010.

At any adjudicatory hearing, the sdjudicatary subcommittee “may require, by subpoena
ot otherwise, the sttendance and testimony of such witnesses and production of such books,
records, comespondence, memorands, papers, documents, and other items as it deems
necessary™” The adjudicatory suboommitice may accept “[djepositions, intesrogatories, and
sworn statements taken undsr any investigative subcommittee divection” into the record of the
adjudicatory procesdings. ! :

Maore ganeraﬂy, Ccmnnttea 'v{u]e 23(0)(1) provides that “[a)ny relevant evidence shall be
admissible,” unless it 1s privileged. ™ The Chair of the subeommittes is responsible for rulfng on
any queston of ndmxswbmty or relevancs of evidence, motion, proosdure, or any other matter &t
an adjudicatory hearing.® A witness, witness counsel, or Metuber of the subcommittee may
sppeal any ruling to fhe Members present &t that progeeding. ™ A majority vote of the Members
present at such proceading dn suoh an appeal shall govern the question of admissibility and no
appeal shall He to the Commitiee,'

? Commitiee Rule 26¢k).
“Id

7 Committen Rule 23(n).

¢ + Commitioe Rule 23()(4).
? Committes Rule 23(0).

"’ | Commitios Role 23(d).
Ly

" Comtulties Rule 23(0(1). As wovided in Commitioe Rule 23, the prooedures set forth in House Rule XI, clause
Z(g) and (k) apply o an adjudioaton 'y hearlng.
Coxmnmec Rule 2302}

‘5!d
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You and your counsel have the right to review the evidence that Commitiee counsel

intends to present at the adfudicatory hearing.'® Counsel will provide you & copy of thess
materials no later than October 18, 2010,

Pursuant to Committes Rule 23(1)(1), the parties'? may cbject to the adraissibility of
evidence only on the grounds of relevanse or privilege under the precedents of the Fouse.'® Any
objections you may have jo this evidence, Including both exhibits and antloipated witness
testhmony, must be submitted in writing io the Chalr of the adjudicatory subcommittee by 12:00
pan. on October 29, 2010, You should state the basts for any such objection as fully as possible,
Objections not raised at thet ime will be waived,

Counsel for the Cottmittes and counsel for the Respondent may prepare a joint exhibit
list for those exhibits to which each party determines it has no objection,

If you intend to call witnesses as part of your case during the adjudicatory hearing, you
mmst provide the adjudicatory subcommittes with a list of the withesses you intend to call and
sommaries of fhose witnesses’ expected testimony.’’ You must also provide copies of any
doctments or other evidence you will ssel to introduce at the adjudtcatory hearing, The Hst of
witnesses, summaries of expected testimony, and copies of docutents or other evidence you will
sesk to use during the hearing must, therefore, be received by counsel no later than November 9,
2010, Any objections Coramittes counsel may have to this evidence, including both exhibits and
anficipated witness testimony, must be submitted in writing to the Chalr of the adiudicatory
subcommittes by Noverber 15, 2010,

The admissibility of iestimony by sy witness is subject fo the requitsments of
Committee Rule 23(1)(1), which provides thal any relevant evidence “shall be admissible unless
the evidence is privileged under the precedents of the House of Reprosentatives.” The Chair will
make her initial defermination regarding the admissibility of testimony by any wituess you may
seel to call based on the summaries of thelr expected testimony and eny matexial you provide
pursuant to Committee Rule 23(g), You should, therefors, be as detatled, specific, and thorough

as possible In any summaries you provide of your witnesses” expected testimony and related
materials,

Pursnant to Committes Rule 23(h), you may apply to the adjudicatory subcommiites to
isguo subpoenas “for the appearance of witnesses or the production of evidence! Any
application for a subpoena “shall be granted npon a showing by the respondent that the proposed
testimonty or evidence i3 relovant and not otherwise available fo respondeat,” If you choose to
apply to the adfudicatory subcommittes for the issuance of & subpoens or subpoenas, your

£ Comumities Rule 23(£(1).

T'The term “parties™ refers to the rospoudent and Comunittes covnsel,

*¥ The only privileges applicable io adjndivatory proceedings are thoso recognized wnder fie precedents of the
House. Pleass note that the appliceble privileges do not include the Speech or Debate Privilepe under Article I,
seatlon 6, clmuse 1 of the Unlted Stares Consitution, The Speech of Debate Clause statos that Senabors znd
Tepresentatives of the Houss “for sny speech or debate in either Houss, they shall not be questioned tn any otber

Jace,” This privilege can only be asserted duting inquires conduoted by un entity offhier then the legistative branch,
% Committet Rule 23(z).
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application should include & detailed, specific, and thotough summary of the expested testimony
of any witnesses and the content and natute of any materlals you seek 10 subpoens, The
application for subpoenas “may be dended if not made st a tcasonable time o if the testimony or
evidence would be merely oummlstive™™ Any application by you for subpoenas must be
subrmitted to the adjudicatory subcommittee by 12:00 pan. on October 29, 2010, A subpoens to
8 witness to appear at & hearing must be served sufficiently in advance of that witness! scheduled
appearance to allow the witness a reasonsble time, as determined by the Chair, o prepare for the

hearing snd eruploy counsel,?! Any witnesses subpoenaed to testify must be served no later than
November 22, 2010,

Priot to the start of the adjudicatory heating, the adjudicstory subcommittes will mest
with counsel for the Commities and counsel for the Respondent to address pre-heating
objections o evidence, stipulations proposed by the parties, and any other oulstanding procedural
issues, A pre-hearing conferencs, if necessary, will be held at 1:00 p.m, on November 18, 2010,

Following the pre-hearing conference, each patty will be required to provide the
Members of the adjudicatory subcomrmittee with & copy of the paity’s exhibits that will be
edmitted inio the record. Esch pearty must provide copy of its exhibits to each Member of the
adjudicatory subcommitiee no later than 5:00 p.m. on November 19, 2018,

The conduct of the adjudicatory heming will proceed as set forth in Committes Rule
23(3). The Chair of the adjudicatory subcommittee will open the hearing, The Cheir will then
tecagaize Committee counsel and your counsel, in turs, for the purposes of allowing sach party
tomeke an opening statement® Opening statements will be limited to 1 howr for each side.

Parsuent fo Comumittes Rule 23G)1(3), “whenever possible,” witness testimony and other
pertinent evidence shall be presented by Commitiee counsel first, followed by presentation of
testimony and other evidence by the respondent, The Chait may allow rebuital witnesses.® Any
witness oalled at the adjudicatory hearing will be examined first by the party calling the witness,
tollewed by oross-examination by the opposing party”” Tho Chair has the discretion to allow
redivect examination and recross examination.®® Members of the adiudicatory subcommittes may
then question the witness under the five-minute rule, unless ofherwise directed by the Chair”’

The Chair may, In her discretion, ellow counsel for either side to deseribe or summatize
gvidence edmitted in thelr case, other than the testitnony of witnesses testifying in petson of the
hearing, end to respond o questioning from the members of the adindicatory subcommittee
regarding such evidenoce,

# Commities Role 230).

2 committos Rale 26(k),

= Cosumities Rule 230)(1)

® Commitiee Rule 23()(2).

¥ Commitiee Rule 23()(3)(H).
2 Commities Rude 23()(4),

% 1d,

LA
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At the conclnsion of the presentation of evidencs, both sides will be sllowed 1 hour for

closing arguments.”® Commities counsel will be permitted to reserve fime for tebuttal
argument,

Campnittee counsel and your counsel will sach be allowed 6 hours to present thei
respective cases, exclusive of the time allotted for opening and closing arguments, The 6 hour
limitation on presentation of exch side’s onse s subject to reconsideration based wpon &
reasonsble roquest for additional time, Any objectlons tegarding the procedure for the

adjudicatory bearing taust be submitted o the adjudicatory subcommmittes in writing by October
15, 2010,

As soon as practicsble after the partles’ closing arguments, the adjudicatory
subcomumittes will meet to “consider each aount contalned in the Statement of Alleged Violation
and shall deternine by a maforlty vote of its members whether each count has been proved. ™ 4
count determined not to have been proved “shall be considered ss dismissed by e
subcommittee.”’ The adjudicatory subcotnmittes must report ite findings to the Committee.

The adindicatory hearing will be conducted subject to the Rules of Decorym of the
House Further, the Chair may require all particlpants fo observe strictly and promptly all
evidentiary, procedural or other tullags of the Chair and of the adjudicatory subcommittee. The
adjudicatory subvommittes sxpects that any ruling it mekes regarding the relevance of proffesed
evidence, or any line of questioning or argument will be prorptly and steictly observed. Any
breach of decorum by any of the participants is punishable by the Chair “by censure and
exclusion from the hearings; and fhe oommiitee may cle the offender to the Fouse for
contempt.”

1f you have any questions, please have vour counsel contact the Committee’s Staff
Director and Chief Counsel, R. Blaks Chisam, at (202) 225-7103,

Sincerely,

Z¥e Lofgrén
Chair

2 Commities Rulo 23()(5),

B

i‘: Committes Rules 23(0) and 10(x)(4).
.

32 )7
* Sor House Rule XVIL and related commentary,
* Houae Rule X1, clavse 2({4); Committeo Rule 26(m).
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coi  Representative Jo Bonner, Ranking Republican Member
R. Blake Chisam, Chisf Counsel, Committes on Standards of Officlaf Conduct
C. Morgan Klim, Deputy Chisf Counsel, Commiites on Standards of Official Conduct
Stanley M. Brand, Bsq., Counsel for Respendent
Andrew D. Haeman, Bsq., Counsel for Respondent
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Ethics probe of Rep. Waters derailed by infighting,

sources say

By R. Jeffrey Smith and Carol D. Leonnig
Washington Post Staff Writers
Thursday, December 16, 2010; 11:01 PM

A lengthy House investigationof Rep. Maxine
Waters (D-Calif.) has been derailed by
infighting within the politically charged
ethics committes over errors in building a
case against her, according to congressional
sources with direct knowledge of the probe,

The probe, opened in 2009, dissolved this fall
and most likely will fall to a newly composed
committee and possibly a new investigative
staff, the sources said.

The case ~ one of the most prominent ethics
investigations undertaken by the committee -
came apart as committee and staff members
argued over whether documents should be
subpoenaed and when the trial should be -
scheduled and for how long. They all
expected Waters to agree to a negotiated
settlement, which she ultimately declined.

At one point, the committee's ranking
Republican, Rep. Jo Bonner (Ala.), accused the
chairman, Rep. Zoe Lofgren (D-Calif.), of
violating House rules. Other complaints and
counter-complaints have been flung for

months between Lofgren and the professional
staff leading the investigation.

On Thursday, the committee's staff director
and chief counsel, R. Blake Chisam, notified

the House that he is resigning. Because of his
closeness to Lofgren, his departure is seen as
an indicator that Lofgren might not return as
the committee’s top Democrat after
Republicans take control of the House next
year.

At least one committee member, Rep. G.K.
Butterfield (D-N.C.), has urged that the entire
panel be replaced in the next Congress and
that a new investigative team take a fresh
look at the allegations,

The breakdown of the Waters inquiry
highlights the difficulties that the ethics
comrnittee faces in policing House colleagues.
The panel sought to restore public confidence
in its work during the current Congress,
serutinizing nearly two dozen members for
possiblé transgressions and preparing for
several trials, But its staff of 14 was quickly

Advertisement

Page 1 of 4

ORIGIHAL HP 1HIKS, GET MORE,

LEATH MORE AT HP.COM @

i N
- 8 comiwp-dy

010/12118/AR2010121605842_pf.ttm!

Print Powered By {:fuﬂ;i ngrmatf)ynamigsu)

htto:/fwww. washingtonpost.com/wo-dvn/content/article/2010/12/16/AR2010121605847. nf...

4220172



340

Ethics probe of Rep. Waters derailed by infighting, sources say Page 2 of 4

- @he Washington Post

Ethics probe of Rep. Waters derailed by infighting,
sources say

overwhelmed, trial, Lofgren and Chisam learned that

: investigators were missing important e-mails
The Waters probe focused on whether the from Waters's chief of staff and hoped to
California Democrat, who chairs a House request or subpoena them.
banking subcommittee, had improperly )
arranged federal help for OneUnited, a m At a Sept. 16 meeting, however, investigators
inority-owned baok in which her husband told her that they were fully prepared to
had a significant investment. But the "begin a hearing immediately," according to
investigation followed a twisting path, sources and a staff e-mail. Staff members
according to congressional sources, and complained that Lofgren and Chisam had
sometimes missed what many agree in obstructed their probe.

hindsight were important steps,
In conversations with others, Lofgren and

Last month, Lofgren tried to fire two Chisam have, in turn, accused the staff of
investigators, and she told others that they failing to collect needed documents before an
had misled her about the probe, But the investigative subcommittee formally accused
firings were blocked by Bonner, and the Waters of violations in June. They also say
employees remain on paid leave. that the staff did not disclose in a timely

way some of the evidence gaps.
The events at issue involved players af the

Treasury Department, the Federal Deposit For their part, some staff members said
Insurance Corp. and the House Financial Lofgren repeatedly refused to approve a
Services Committee. The commitiee is headed

by Rep. Bamey Frank (D-Mass.), who has Advertisement

aclmowledged helping to write legislation

that enabled OnelJnited to qualify for a $12 \ . e !
million federal bailout. ORIGINAL HP INKS, GET MORE.

Lofgren had been pushing for the Waters trial
to start in mid-September but staff
investigators said that was "impossible,”
internale~mails show. Then, in September,
after asking the staff for an update on its
preparations, Lofgren became concerned that

it was not ready and urged putting off the CEARN MORE AT HP.OOM @
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request to subpoena Waters in late 2009 and
arequest early this year to subpoena Frank
and his staff, Instead, they said, she
repeatedly sought voluntary compliance with
evidence requests. Lofgren generally has
sought records voluntarily and subpoenaed
them only when members did not comply.

As tensions escalated, staff members had
begun to distribute updates and
recommendations about the probe to all
committee members, rather than first clearing
them with Chisam and Lofgren.

In an e-mail to Lofgren and other committee
members Oct. 13, for example, staff
prosecutor Sheria Clarke called Lofgren's
efforts to shorten the triat "troubling” and
said her decision could compromise the
staff's efforts to present a “fair, thorough,
and effective” case. The staff wanted 30
hours to present its ease, but Lofgren ordered
that the charges be presented in six hours,
according to congressional and legal sources.

Perhaps the only issue on which all of those
involved in the probe agree is that they had
expected Waters to concede that she had
made mistakes and to accept an
admonishment. Her refusal to do so caught
everyone by surprise and caused the staff to
rénew the search for evidence.

Waters's attorneys have said the renewed
search was illegal, They have told Waters's g

randson and chief of staff, Mikael Moore, who
was at the center of her office's interactions
with OneUnited, that he need not turn over
e-mails subpoenaed in September from a
private account, No action has been taken by
the committee to enforce the subpoena.

Richard Sauber, an attorney for the

suspended staff investigators, Stacey
Sovereign and Morgan Kim, said criticisms of
his clients' handling of the case are
“egregious.”

"The Chair of the House Ethies Committee . . .
placed my clients on administrative leave
without explanation,” he said in an e-mailed
statement. "Now my clients are subjected to a
series of cowardly, anonymous leaks - all in
violation of Comunittee rules - from certain
elements of the Committes purporting to
blame my clients for a host of

transgressions.”
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Waters attorney R. Stanley Brand said the
committee and its staff ignored committee
rules and tried to force Waters into a quick
settlement. When she refused, they spent
months "trying to manufacture a case,” he
said.

"No amount of backiracking, adjusting of
theories or concealment could overcome the
truth,” Brand said. "There were no violations,"
and "inevitably the case unraveled.”

smithj@washpoest.com leonnige@washpost.
com

Staff writers Kimberly Kindy and Paul Kane
and research ediior Alice Crites contributed to
this report,

View all comments that have been posted

about this article.
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UNITED STATES HOUSE OF REPRESENTATIVES

COMMITTER ON STANDARDS OF OFFICIAL CONDUCT
ABRJUDICATORY SUBCOMMITTER

T the Maiter of
REPRESENTATIVE MAXING WATERS,

Respondent,

Mt e S S Sl S v

COMMITTEE COUNSEL'S OBIECTIONS TO THE CHAIR'S PROPOSED
ARJUD Y B G EPROCEDURES

On Oclober 12, 2010, the Chalr of the adjudicatory suboommitiee in the matter of
Representative Maxine Watets presented a letter (Chalr’s Letter) outlining “the pracedhures
applicable to proosedings before the adjudicatory subcommittes].]* Pursuant to the Chsir's
Letter, “{ainy objections regarding the procedure for the adjudioatory hentlng must be submitted
1o the adjudicatory subcommities in writing by Oetober 13, 20107  Aceordingly, Committes

Counsel hereby respectfully submits the following objeotlons to the proposed hearing procedures
outlined in the Chait’s Letter,

LEGAL STANDARD

Pursuant to Committee Rule (a): “So far as applicable, these rules and the Rules of the
House of Representatives shall be the rules of the Commitiee and any subsommittee.”?

“The rules of the Committes may be modified, amended, or repealed by a vote of a
! Y
majority of the Commitiee” Purther, “[wihen the interesty of justice so requite, the Commitiee,

! Cheir’s Letter at 1,
® Chatr’s Lotter at 5,
3 Commulties Rule 1(a).
4 Commitice Rulo 1(b).
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by a majority vote of its members, may adopt any speoial procedures, not inconsistent with these
rules, desmed necessary to tesolve a partiouler matter before it

OBIECTIONS
Objection 1

Committes Counsel objects to the Chalr’s proposed time Hmit for the adjudicatory
heating, Pursuant to the Chair’s proposed schedule, “Committes counsel and [Regpondent’s]
counse! will sach be allowed G hours fo present their respective cases, exclusive of the time
allotted for opening and closing arguments,”® This timo constraint is umeasonable and raises
serfous caneerns sbout the sbillty of Comimittee Counsel faltly and fully to present the case
voted on by the investigative subcommittes, As the Chait’s Letter observed, Committee Counsel
has the burden of proving the charges fn the statement of alleged violation by clear and
convincing evidence, This is not only a higher burden of proof then that applied by the
investigative subcommities in adopting the statement of alleged violation; to protect the tighs of
the Respondent, evidence presented st the hearing ia also subject to an adversarial process which,
by Its very nafwe, is time-consuming. As fideral courts have long held, because of the high
standard of proof - tn this case “clear and convinslng” — the parfy on whom the burden rests is
entitled to present evidence that meets the standard and doss so persuastvely.”

Providing the party with the burden of proof sufficient time to properly present the
pauty’s case 1s partiovlarly fmportant In & case such as this, whete at least one of the counts
requires Commiitee Counsel to present evidense regarding an appearance of mpropiiety subject
to a “reasonable person” standard® A reasonable person standard requires providing full confext
to the finder of fact, who sbould be “well-informed about the surrounding facts and
circumstances{.J™

? Committeo Rule 1(c),

Chair's Latter at 5.
7 See, oz, ULS. v. Galip, 543 R.2d 361, 365 (D.C. Cly, 1976) (booruse of lix “heavy burden of proof beyond a
regsonnble doubt ag to alf slements m”the offnse, the government Is fiot to be yegiricted lo 8 modest guantum of
eyidenice that will support the Indiotment,"} (simphasis added).
¥ Sea Statement of Alloged Violation, Count IH,
9 It re Sherwin Williams Compery, 607 F.3d 474, 477478 (M e 20 10) (“our | mqury is “from the passpective of a
ronsonable observer who ls Informed of ell the sutteunding faots and of .. [Ajy person s

2
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Moreovet, as Respondent has previously observed, the faots at issue in this matier are
complicated. The investigative subcommities’s work fook spproximately nine months, What is
ot issue is not just whether Respondent contacted then-Secretury Paulson o set up a mosting for
OnelUnited executives with Treasury officlals, buf also events key to the charges in the statement
of alleged violation that ocourred long befors the Treasury mesting and in the months afterward,
Only after being presented with the evidence relating to thete fssues will the Members of the
adjudicatory subcommittes be able to determine the facts de nove, and to decide whether each
violation in the statement of alleged violation has been proven by clear and convincing svidence,
1t is muressonable to expect the adjudioatory subcommittes Members to absorb, let alone declde
the fhets, in six hours, when they have no background rogarding the case and are hearing all the
svidence for the fivst time,

The Chalr’s Letter further states that “{tlhe 6 hour Hmitation on presentation of each
side’s case is subject to reconsideration based upon a reasonable request for additional time,”'?
During the adjudicatory hearing in the matier of Representative James Traficant, the adjudioatory
subcommittes admitied the certtfied and underlying trial transeripts of Representative Traficant,
which teal fook seven 1o eight weeks in federal court, Notwithstanding & full and certified
record of seven to eight weeks of testimony subject fo @ higher busden of proof and strict
evidentiary roles, the Committee counse! took an additional thtes days of hesting time to meet iis
burden and prove its case under the same clear and convineing standard. Commitiee Counsel
respectfully subraits that the Commitfes does not have access to a full factual development that
would be offered by a seven to elght weel trlal, Therefore, the Chair’s proposed fime Hmit is not
sufficlent to develop fully the facts in this case, Therefore, Committes Counsel requests that
Committee Counsel be allowed to present sl relevant withess testimony necessery to prove the
ullegations set forth in the statement of alleged violation and for Committes Counge! to meet its
burden of proof, Commmitice Connsel cutrently estimates that it will take thirty hours to property
present its case, exelunive of the thne allotted for opening and closing arguments,

familiarwith the documents at lssue, as vesll as the eontest in which they came o belng, In additlon fo being well-
infprmed about the surounding facts and oltoumstances, for purposes of our analysis, s reasonable person is &
‘thoughtful absorver rather than . . . a hypersensitive or unduly susplelous person,’ Finlly, u rensonabis person i
able to epprecinte the significancs of the facts In light of refevant legal standards and Judiclal practive and can
discorn whether any appesrance of lmpropiety Is merely an {flusion ) (intorns! cifations omitted),

¥ Chais's Lottor at 5.

3
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Objection 2

Committee Counsel objsots to the Chair’s unilateral atiempt 1o set time lmils for the
adjudicatory hearing, Pusuant to the Chair’s proposed scheduls, “Committes counsel and
[Respondent’s] counse! will sach be allowed 6 howrs to preseut their respective oases, exolusive
of the time ajlotted for opsning and closing argurents,”™ Pursuant to Copmittes Rule 5 (&), “[a]
subcormmittes shall meet at the discretion of #s Chair,”® The Committee Rules, however, are
silent a5 to whether the Chalr has the unilateral authority to determine the length of a
subcommittee hegring,

Obigetion 3

Committee Counsel objects to the Chair's unilateral attompt to alter doadines provided
for 1o the Committee Rules, These deadlines, iﬂclude: (1) the October 18, 2010, deadline for
Commitiee Counsel to provide a copy of “the evidence that Commitiee counsel fntends to
present af the adjudloatory hearlng”™, ¥ and (2) the November 9, 2010, deadline for Respondent to
provide Cominittes Counsel with copies of the doouments or other evidence Respondent intends
%o infroduce at the adjudicatory hearing and a list of the witnesses Respondent intends 1o call gt
the adjudicatory beating and summattes of the witnesses’ expected testimony. !

Committee Rule 23(£)(1) requires that Committee Counsel provide Respondent with
acoess to the evidence Committee Counsel intends to use at an adfudicatory hearing and the
names of the witnesses Committee Counsel intends to call, and & summary of their expecied
testimony, no less then fifteen calendar days prior to an edjudicatory hearing,” Fifteen days
befare November 29, 2010, is November 14, 2010, twenty-seven days after the Chair's propoged
deadline. Commitiee Rule 23(g) requives that Respondent provide Committee Counsel with
obpies of the evidence Respondant intends to use at an adjudioatory hearing and the names of the
withesses Respondent intends to call, and a summary of their expested testimony, no less than

! Chai's Letter at 3,

2 Commitiee Rule 5(e).
 Chale's Letier 8t 3,

1 Chali's Letter at 3,

¥ Comnmittes Rule 23(8)(1).
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five catendar days prior to an adjudloatory hearing.lé Five days before November 29, 2010, is
Noveniber 24, 2010, fificen days affer the Chair’s proposed deadline,

Committes Counsel does not; necessarily, object to altering the deadlines in the
Committee Rules. Committes Counsel objeots fo the Chalr pnilaterally altering the deedlines,
Committee Rulss do not give the Chalr the authority to unllaterally alter the Commities Rules,
Tnstead, Commitiee Rule 1{b) states, “[ifhe rules of the Committee may be modified, amended,
or repealed by 8 vote of a majority of the Committee.

Obiection 4

Commities Counsel objects {0 the propossd deadline for Committes Counsel o provide s
copy of the evidence It infends to present af the adjudicaiory hearing to the extent that the
deadline would prohiblt Commitiee Counsel flom introducing evidence not in Committes
Counsel’s possession on October 18, 2010, but acquited by Commities Clounsel more than
fifteon. days before the adjudicatory hemring, Pursuant fo the Chair’s proposed procedurs,
Committee Coungel must provide a copy of “he evidencs thet Comumittes sounsel intends to
prosent at the adjudicatory hearlng® by Oofober 18, 2010,% Committee Rule 23(5(1) requires
that Committee Counsel provide Respondent with access to the evidence Commitiee Counsel
intends 1o wse af an adjudicatory hearing and the names of the witnesses Committes Counssl
intends to call, and o summary of thelr sxpected {estimony, no less than fftesa calendar days
piior o an adjudioatory hearing'® Pifteen days before Novetaber 29, 2010, is November 14,
2010, twenty-seven days afier the Chair's proposed deadline. Committes Rule 23(5)(1) fusther
provides thet “[except in extraordinary ciroumstances, no evidonce may be latroduced . , . in an
adjudicatory hearing unless the respondent has been afforded a prior opportunity to veview such
evidence[,]"™® To the extent the Chair's proposed deadline would prohiblt or exclude, except in
extraordinery oircumstances, Committee Counsel frora Introducing evidence not in Commitee
Counsel’s possession on October 18, 2010, but asquired by Commitiee Coumsel more than
fifteen. days before the adjudicatory hearing, this would be contrary to the Commitice Ruls

¥ Committes Rule 23(g).

" Commities Ruly 1(b),

* Chairs Letter at 3.

¥ Committee Rule 23(5)(1),
*1d,
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23(®)(1). Committee Counsel further spocifically objects to this deadline on the grounds that
certain subpoenas issued by the adjudicatory subcommitiee are still owtstanding.

Objoetion 5

Comtnitiee Counsel objects to the deadlines provided In the Chair’s letter that are not
provided for in the Committee Rules, These deadlines, include: (1) the October 15, 2010,
deadline for submission of objections to the procedure for the adjudicatory ‘hearing?* (2) the
QOuotober 29, 2010, deadline for submisgion of proposed stipulﬁtions;n (3} the October 25, 2010,
deadtine for Respondent 1o submit objections to Commities Counsel's exhibits and anticipated
witness testimony;™ (4) the November 15, 2010, deadling for Committes counsel to submit
objections to Respondent’s exhibits and anticipated witness testimony;™ snd (5} the November
19, 2010, deadline for each party o provide copies of its exhibits 1o each Member of the
adjudicatory suboomusities ?

The Comumittee Rules provide for objections made during the course of & public hearing®
and entering into stipulations if the parties so choose end if such stipulations are approved by the
subcomlpittee.” The Commitiee Rules, however, are silent an to deadlines for objections and
submissions of stipuletions, The Committee Rules are also silent as to u deadline for providing
copies of exbibits to Members of the adjudicatory subcommittee, Any such deadlines are outside
the Committee Rules and would thus qualify as a “special procedure” ss confemplated by
Coramittee Ryle 1(c)**

Commitiee Counsel does not, necessarily, object fo oreating specinl procedures for this
matter. Committes Counsel abjects to the Chair unilaterally cresiing the speclal procedures,
Committee Rules do not give the Chair authority to unilaterally create special procedures,
Instead, Commities Rule 1{e) states, “Iwihen the interests of justoe so require, the Committes,

* Chalr's Lottor gt 5,

% Chalr's Letter at 2,

= Chalr's Lotter a1 3,

2 Chair's Letter at 3,

» Chair's Lotier at 4,

% Clommitiee Rule 23(D(2).
2 Commltioe Ruls 23((4),
% Committor Rule 1(c),
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by & majority vote of ls metrbers, may adopt any speclal procedures, not inconsistent with these
rules, deemed necessaty to resolve a particular mattes before it

Objection §

Committes Counsel objects to the Chalr’s proposed procedures to the extent they would
allow the subcommittes fo nocept witness franseripts taken under the investigative
suboormittee’s diseotion info the record even if the witness is svallable to testify, The Chair’s
Letter states that “[tthe adjudicaiory subcommittes may accept ‘[d]eposttlons, intercogatories,
and sworn statements taken under any Investigative suboommittee direction’ info the record of
the adjudicatory propsedings,™ Committes Rule 23()(33(), however, states that “deposition
transeripts and affidavits obtained during the inguiry may be used in licu of live wilnssses if the
witness 1s unavailable] P! To the extent that the Chalr's proposed procedures would affaw the
adjudionfory subcommittee to accept wimess framsoripts teken wnder the investigative
subcommitiee’s direotion luto the record even if the witness iy gyailable to festily, this provedure
would violats Commuttee Rule 23()(3)1). Moreover, this procedure would prevent both parties
from properly impeaching s witness’ testimony for biss, inconsistent staiements, motive,
prejudice, or character through crogs-examinations, ™

Objection 7

Committes Counsel objeots to the proposed “pre-hearing confersnce™ to the exient that
conference is not & public hearing, Commities Rule 23(e) stales that all hearings of the
adjudicatory subcommities “shall be open to the public unless the adjvdicatory subcommities,
putsuant to such olruse, determines that the hearings or any patt theroof should be closed. ™
Pursnant to Fouse Rule XI, clause 2(g)(1), to hold a closed hearing, the adjudivatory

® Commyittes Rule 1(c),

* Chak's Lotter &t 2,
* Commitiee Rule 23(HE)(1) (emphasls added),
* 1t i3 trae that the adudicatory subcommittes tn the matter of Reprosentative Fumes Trafiennt admitted the
nnderfying trisl tansoripts of Reprosoutative Teaficant, which included withess testimony from the trial. Howpver,
the undortying triul of Representative Trafieant inoludoed both divect ard cross-examination of witnesses, which
s)mmitted {he partios to impeuch a whness' testitmony,

¥ Commmities Rule 23(s),
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subcommaittes must determing In an open session with a majority present that all or a portion of &
hesring:

shall be In executlve sesslon because disclosure of matiers to he

considered would endanger national seovrlty, would compromise

sensitive law enforcement information,” would tend to defame,

degrade, or Inoriminate any person, ot otherwise would violate a

faw or rule of the House.
The Chair's proposed procedures ate silent as to whether the “pre-heating conference” will be
public, The nawe of the conference, however, ladicates that 1t wilf not be a public heating, To
the extent the Cheir's proposed procedures contemplate holding a closed hearing without
following the established procedures for closing a hoaring, this would be in viclation of Eouse
end Committee Rules,

Objection 8

Cotmmittes Counse] objects to the deadline for submission of objections to the procedure
for the adjudicatory hearing. The Chair's Letter requires that “Jalny objections regarding the
procedure for the adjudicatory hearing must be submitted {o the adjudicatory subcommittes in
wrlting by October 15, 2010, The proposed provedures outlined In the Chair's Letter ate
incomplete, and some of the proposed procedures ralse additlonal guestions, including but not
limited 10: whether the parties are required to exchange pre-hearing filings such as objections;
whelher the parties will be expected to file wiltten responses o the opposing parly’s pre-hearing
filings; aud whether a party’s allotied hearing time will inclnde time used for raising or
rosponding to objections, or time used for oross-examining hostile and possibly time-consuming
witnesses.”® For his reason, Committes Counsel reservos the right to object to any of the Chalr's
propased. procedures to the extent that the Chalr, aty subcommiitee Member, or any paety have
differing interpretations of the procedures,

* House Rulo X1, clauss 2(g)(1),
* Chalr's Letter ait S,

* Committes Counsel will provide » move thorough recitation of It quostions regarding the proposed provedure ot a
{ater date,

8
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Objection 9

Committee Counsel objects to the Chair’s Letter fo the extent that the Chair's letter
approptiates to the Chair duties reserved for the adjudicatory subcommittes, For example,
Committee Rule 23()(1) states, “[tThe adindleatory suboommities shall, in wrlting, notify the
tespondent that the respondent and respondent’s counsel have the right to inspect . , . documents
. .. that the adjudicatory subcommittee counsel infends to vse as evidence against the regpondent
in an adjudicatory heating ™’ The Chalr's Letter appears to atterpt to fulfill this requirement,
but the Chair’s Letter was only sent by the Chair and not jointly by the Chair and the Ranking
Member of the adjudicaiory subcommiites, or the entire subeommitiee,

CONCLUSTON

Commities Counsel respectfially submits these objections, As noted above, Commities
Connsel reserves Hs right to make further objectlons to the proposed procedures as ate necessaty,

Copies fo!

Statley M, Brand, Esq.

Andrew Herman, Bsq,

Brand Law Group

923 Fifteenth Strest, N.W,
Washington, D.C, 20005

Counsel to Respondent Maxing Waters

# Committes Rule 23(1(1) (omphasts added),

COR.WAT.0C.018769
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Z0E LOFGREN, CAUFORNIA KD BONNER, ALAZ,

RANKING REPUI;(‘JGT\N MEMBER
P:;LER W&LCK V’RMDNT ONE HUNDRED ELEVENTH CONGRESS M(EHAELT Mccmﬁs'r 2)32\ 3
,
Sl eon ©.9. Bouge of Representatives AT,
b sLAK&O%mMD STASF DIRECTOR RIPUBLICAN MEMBER
COMMITTEE ON STANDARDS OF SUTE T2, THE CAPTTOL
OFFICIAL CONDUCT 1202 225-7102
Taghington, BE 205156328
Getober 20, 2010
CONFIDENTIAL

Mz, C. Morgan Kim

Deputy Chief Counsel

Comrmittes on Standards of Offieial Conduct
Suite HT-2, The Capitol

Washington, DC 20515

Re: In the Matter of Representative Maxine Waters
Dear Ms. Kim:

As Chair of the Adjudicatory Subcomrnittee (ASC) in the Matter of Representative
Mazine Waters, I azo responding to the October 135, 2010, filing in this matter, Committee
Counsel's Objections to the Chair’s Proposed Adjudicstory Hearing Procedures.!

Legal standard

Under Committes Rule 23(5)(2), the Chair “shell rule upon any question of admissibility
or relevance of evidence, motion, pmcedure, or any other matter.”” Such rulings may be appealed
by & “witness, witness counsel, or a member of the subcommittee.” Iri the event that a ruling of
the Chair under this provision is appealed, a majority vote of the members present at the
proceeding at which the roling s appca‘ed shall govern the question of admissibility, and no
sppeal shall le to the Committes By this letier, T am responding 10 each of the nine objections
raised by Committes counsel in thefr October 15 filing, The Ranking Member of the ASC,
Representative Jo Bonner; respondent’s counsel, Stanley M. Brand and Andrew D). Herman; and
the Committee Chief Counsel, R, Blake Chisam, will all be served coples of this letter,

Objection 1 — lengg‘l of hearing

Committes counsel object to “the Chair’s proposed time limit for the adfudicatory
hearing,™ " This objsction is overruled,

' Although the filing is unsigned, the Chair undecstends that this Sling s submitted by . Morgan Kim, Stacey
Sovereign, Tom Rust, and Sheria Clarke, the Commitles counsel assigned to this roatter (hereinafter “Committes
counwl’

2 Committes Rule 23(1)(2).
i

4 Cémmlttee Counsel’s Objoctions to the Chair’s Proposed Adjudioatory Hearing Procsdures (Committse Counsel’s
Objestions} a1 2.
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Since designating the ASC in this matter, I have repeatedly requested that counsel
provide a framework for a practical schedule that would resolve the entire ASC process ag
expeditiously as possible, while ensuring that a fair forum is provided for the parties to present
their respective cases. As Committee counsel are aware, I have declined to authorize an
adjudicatory schedule that would allow the parties 30 hours per side to present their cases, not
including opening and closing arguments, because such a schedule would be impractical and
inconsistent with prior Committes precedent for such hearings.

By Committes counsel’s own estimate, allowing each party 30 hours per side would
result in an adjudicatory hearing that would last between 810 legislative days and 12-14
legislative days, depending on the scope of stipulations agreed to by the parties and approved by
the ASC, (That estimate is for the adjudicatory hearing slone, and does not account for the
actions that must follow the hearing, including deliberations, transmittal of findings to the full
Committes, ete,)

However, the Committes has not held a public disciplinary hearing longer than three
days, and most have been one day or less, Commitiee counsel have made no attempt to
distinguish this matter from the eight matters resolved in hearings of three days or less to explain
why this matter merits or requires a substantially greater amount of tims.

In addition, the Committes has held one adjudicatory hearing, regarding former
Representative James A. Traficant, Jr,, under the bifurcated system that separates the members
who serve on the subcommittees tasked with investigative and adjudicatory roles. In that maiter,
the parties were allotted five hours per side to present their cases regarding a Statement of
Alleged Violation that included ten counts and included alfeged activities by the respondent
spanning a period of 14 years, (Committes counsel in the matter of former Representative
Traficant did not have three days to present their casé, as Committee covnsel in this matter
suggest ~ they were allotted five hours to present their case, of which time they used
approximately 90 mhlutes.s) By conirast, the Statement of Alleged Violation in fids matter
includes three counts based on factually related alleged activities ocourring over a much shorter
peried of time,

Comunitiee counsel cite only the matter of former Representative Traficant, and note that
because the adjudicatory hearing in that matter followed a seven- to eight-week federsl criminal
trial and trjal transoripts were admitted af the ASC hearing, Committee counsel required less
timne to develop the facts at the adjudicatory hearing. However, it does not follow that because
the Traficant hearing came after a seven- to eight-week week federal criminal trial, the factual
development in the Traficant adjudicatory hearing would heve required seven to eight weeks if it
had not followed n lengthy federal criminal irial,

3 Committee Counsel’s Objeotions at 3,
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In this regard, it is also important o bear in mind that the ASC proceeding is a hearing,
not a trfal. Although the respondent obvxously has'due process rights undér Committes and
House rules, the same soope of protections and rules that guide the adversarial process in a
criminal trial simply do not apply in the adjudicatory hearing context,

The parties are not limited to infroducing exhibits via live witness testimony, for
example, In fact, as the October 12 scheduling letter makes clear, it is expected that once
objections to evidence have been resolved in the pre-hearing process, copies of the parties’
evidence will be provided to members of the ASC by Novernber 19, 2010~ ten days before the
start of the hearing ~— to ensure that members have adequate time o review the material so they

can be prepared to evaluate mtness testimony at the hearing and to ask questions, should they
choose to do so,

Allowing each party six hours per side, exclusive of time allotted for opening and closing
arguments, is consistent with prior Commiitee precedent and provides smple tfime for each party
to rake a full presentation to the ASC on the core issues of the matter,

io get time Himits foi adjudicatory hearings

QObiection 2 — Chair’s autho_ri‘

In addition to objecting to the length of the adjudicatory hearing, Committes counsel
abjects to the Chatr’s “unilateral attempt to set time limits for the adjudicatory hearing”® This
objection is overruled. ’

As Committes counsel note, under Cornmittes Rule 5(e}, 2 “subcommittes shall meet at
the discretion of its Chair.” Committee counsel’s argument that because the rule does not also
explicitly state that the Chair may determine the length of a hearing the Chair lacks such
“unilateral authority” is misplaced. The ability to schedule the length of & hearing or meeting is
inherent in the Chair's authority to schedule meetings and hearings. For example, as Committoe
counse} are well aware, when the Chalr provides notice to Committes members of & full
Committee meeting, such notices include not only the dmc, location, and start time of a meeiing,
but also the end time of the meeting,

The authority of the Chalr to unilaterally set the schedule was recenﬂy T ecognaed by
minority members of the Committes in a public statement, which stated in part that, “Committee
Rule 5(¢) provides that a subcommittee — including the adjudicatory subcommittees of the
Range] and Waters trials [sic] — shell meet at the discretion of its Chair™

Obiection 3 .- “unilateral” altering of deadlines

Comumitiee counsel also object to “the Chair’s unilateral attempt to alter deadlines
provided for in the Committee rules.” This objection is overruled,

C1d at4,

"“Statement of the Rankisg Republican Member of the Commiitee on Standards of Official Conduct,” Sep, 28,
2010 {emphesis original},
¥ Committee Counsel’s Objections at 4.
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Committes counsel argue that the Chair may not unitaterally schedule deadtines for the
parties to provide copies of the evidence they intend to present to the opposing party other than
18 days before the adjudicatory hearing (for Committee counsel to provide copies to
respondcnt’s counsely or § dys befdrs the adjudicatory hearing (for the respondent to provide
copies to Committee counsel)” Committee cotmsel argus that to set the deadline at any other

time would require a chenge to Committee rules, and thus require a majority vots of the full
Committes,'

This argument is inconsistent with Committee roles, Committes precedent, and the
Chair’s inherent authority to schedule deadlines related to the adjudicatory hearing,

The October 12 scheduling letter does not conflict with or alter the imeframe for the
parties to provide copies of evidence under the relevant Comumittee rule. The relevant time
periods in the rule are “no less than 15 celendar days prior” and “no less then 5 days prior” to an
adjudicatory heering,!! Those deadlines set & minimum number of days before the hearing by
which the parties must provide certain material o the opposing party —not an exact Hinit or a
maximum nursber of days for such action. The wording of the rule clearly anticipates discretion
for the respective deadlines to be set farther in advance of the hearing. Moreover, pothing in the
Comrnittee rules states that a Committes vote would be necessary to exercise such scheduling
discretion.

For example, in the mefter of former Representative Traficant, the Chalr and Ranking
Member of the ASC scheduled these same derdlines related to the adjudicatory hearing in that
matter by sending = letter to the respondont.” Among other deadlines scheduled in that lottes, the
letter announced that the respondent wonld have access to evidence that Committes counsel
intended fo present beginning June 28, 2002 — more then 15 days before the start of the
adjudicatory hearing on July 15, 2002.

Those deadlines were scheduled and aanounced to the respondent at the same time the
Chair designated the members of the ASC in that matter, and the letter was signed by both the
Chalr and Ranking Member of the ASC, The ASC in that metter did not meet until nearly two
weeks after the various deadlines had béen scheduled and the full Committee did not meet during
that perlod, so Committee precedent is clear that a deadline greater than the 15 days or 5 days
rmay be scheduled without a vote of either the full Comgmittee or the ASC,

Although the s"hedumg etter in the ma»ter of former Representative Traficant was
signed by both the Chair and Ranking Member of the ASC, nothing in Commitiee rules required
that both members sign the letter scheduling those deadlines. Those deadlines were scheduled

although no explicit authority to schedule the deadlines exists in Committes rules other than

Comnittee Rule 5(s), which establishes that a “subcommitiee shall meet at the discretion of jte
Chair”

°rd,
1, at 5.
Y Commitiee Rule 23(f(1), (g).
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In this matter, the Cheir exercised her authority to set the schedule for the adjudicatory
hearing and related pre-hearing doadlines after the minority members of the Commitiee publicly
requested that she do so.

Objection 4 ~ gvgp_ies oé esadence o

Committee counsel object to the “the proposed deadline for Committee Counsel to
provide a copy of the evidence it intends to present at the adjudicatory hearing to the extent that
the deadline would prohibit Committes Counsel from infroducing evidence not in Committee
Counsel’s possession on October 18, 2010, but acquired by Committee Counsel more than 15
days before the adjudicatory hearing, "™ This abjection is overruled.

As an initial matter, ] have stayed the October 18 deadline set in the October 12
scheduling letter for Commiitee counsel to produce materials to the respondent. 1 provided
notice of this decision to Committes counsel and the Ranking Republican Member of the ASC
on October 13, and instructed Comumittee counsel to provide notice to the respondent’s counsel.
The parties will be notified of the rescheduled deadline,

However, the stay ia not a reflection of the Chair’s authority to schedule (or stay or
reschedule) this deadline. As discussed above, the October 12 scheduling letter does not conflict
with or alter the timeframe in the rule regarding Committee connsel’s obligation to provide
evidence, witness Hsts, and witness summaries to the respondent. The date set to provide the

respond??t copies of the evidence is not less than 15 days before the start of the adjudicatory
hearing,

To the extent that Committee counse! identify or discover additional evidence after the
deadline set in the October 12 scheduling letter, neither the Committes rules nor the scheduling
letter absolutely prohibit Committes connsel from elther providing that evidence to the
respondent or introducing that evidence at the adjudicatory heering. Committee counsel retain
the sbility to seek approval to offer late-acquired ot discovered evidence or testimony upon &
showing that extracrdinary circumstances justify its use.

The rule balances flexibility and faimess for the parties. While setting & cutoff for parties
to provide evidence to one another, it also allows that there may be circurnstances in which it is
appropriate to allow evidence that is acquired or discovered after the deadline, provided there is
still prior notice to the opposing party. To the extent that the deadlines set in this matter by the
October 12 scheduling letter are in advance of the minimum deadlines set by the rule, it is
conceivable that there may be evidence which the parties have not yet acquired which may still
‘be ruled admissible.

2 Committee Counsel’s Objections =t 5.
:i Commitiee Rule 23(£)(1)..
.. .
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Objection 5 - other desdlineg

Committee counsel object to the “deadlines provided in the Chair’s letter that are not
provided for in the Committes Rules.”’? ‘This objection is overruled.

Committes counsel argue that because Committes rules “are silent as to deadlines for
objections and submissions of stipulations” and “providing copies of exhibils to Members of the
adjudicatory subcommittes,” any such deadlines are “outside the Committes Rules and would
thus qualify as 4 ‘special procedure’ as contemplated by Committes Rule 1(ch™® Thus,

Committee counsel assert that setting any of these types of deadlines requites a majority vote of
the Committee. i

As discussed ebove, this argnment is inconsistent with Commitiee precedent. In the
matter of former Representative Traficent, the same types of deadlines were scheduled and
announced to the respondent st the same time that the Chair designated the members of the ASC
in that matter, and the letter was signed by both the Chair and Ranking Member of the ASC. The
ASC in that matter did not meet until nearly two weeks after the various deadlines had besn
scheduled and the full Committes did not meet during that period, so Comemittee precedent is
clear that scheduling such deadlines is not & “special procedure” that would require & majority
vote of the full Committee or of the ASC.

Although the scheduling letter in the maiter of former Representative Traficant was
signed by both the Chair and Ranking Member of the ASC, nothing in Committee rules required
that both members sign the letter scheduling those deadlines. Those deadlines were scheduled
although no explicit authority to schedule the deadlines exists in Committes rules other than
Committes Rule' 5(c), which establishes that a “subcommittes shall meet at the discretion of its
Chair.”

In this matter, the Chair exercised her authority to set the schedule for the adjudicatory
hearing and related pro-hearing deadlines after the minority members of the Comumittee publicly
requested that she do so,

Objection 6 — witness transeripty

Commitiee counsel object to “allow[ing] the subcommities to accept witness transoripts
into the record even if the witness is available to testify.”!” This objection is overruled,

"; Cormittes Counsel’s Objections at 6.,
Id.

Y Id. et 7.

COE.WAT.OC.018775



360

Ms. C, Morgan Kim
Qetober 20, 2010
Page 7 of 10

The argument advance by Comimittee counsel is inconsistent with Committee rules and
precedent. First, the rule cited by Committee counsel specifies the order for recetving testimony
and other relevant svidence during the adjudicatory hearing, “whenever possible”,'® The first
category is for “witnesses (deposition transeripts and affidavits obtained durig the ingtiry may
beused in lieu of live witnesses if the witness is unavailable) and other evidence offered by the
Comunittes counsel.™™® The wording of the rule is niot restrictive, but permissive. Rather than
restrict the use of transcripts by Committee counsel only {0 situations where a live witness is
unavailable, the rule simply permits the use of transcripts when & live witness is unavailable,

Second, to interpret the language of the rule as restricting the use of transoripts by
Cemmittee counsel where the Hve witness is unavailable, rather than as clarifying that such use
is permaitted, is inconsistent with prior Committee precedent, In the matter of former
Representetive Traficant, the ASC specifically considered the question of whether to rely on the
use of transcripts from a prior proceeding when the live witnesses could have been made
available. There, the ASC determined that it wonld be appropriate o rely on the transcripts,
even though the live witnesses could have been avaflable to testify in person af the adjudicatory
hearing,

Objection 7 — pre-hearing conference

Committee counsel object to the ASC holding a pre-hearing conference on the grounds
that such a conference “is not & public hearing”*! This cbjection is overruled.

Commiittee rules clearly distinguish between “meetings” and “hearings” of the
Comunities and its subcommittess. A “meeting” of a subcommittes shall oceur in executive
session unless the subcommittes votes by an affirmative of a majority of its members fo open the
meeting to the public, while a “hearing” held by an ASC or any “sanction hearing” held by the
Committee shall be open to the public unless the ASC ot Commitiee votes by an affirmative of g
majority of its members to close the meeting to the public.**

Tt has previously been discussed at meetings of the Waters ASC that the ASC will likely
hold a meeting in exeoutive session at a time prior o the adjudicatory hearing to resolve any
remaining pre-hearing issues, and to allow the parties an opportunity to appeal rulings as
permitted to the entire ASC panel. Staffhave not previously objected to such a meeting.

Accordingly, and per the October 12 scheduling, the parties are advised that a pre-hearing
conference, 1f necessary, will be held a3 a closed meeting of the Waters ASC at 1:00 p.am. on
Nevember 18, 2010, Appropriate notice will be provided to the parties and members of the ASC
regarding the scheduling of the pre-hearing onference when it becames clear from other pre-
hearing activity whether such a pre-hearing conference is required.

& Commities Rule 23(1)(3).

* Committes Rule 23()3)().

21 i

! Committee Counsel’s Objections at 7,
# 82 Committes Rule 5.

*# Committee Rule 5(c}, (d).

COE.WAT.CC.018776



361

Ms. C. Morgan Kim
Qetober 20, 2010
Page 8 of 10

Objection 8 - other progedures o

Cornumittes counsel object fo the “deadline of submission of objections to the procedure
for the adjudicatory hearing” of October 15, 2010, set by the October 12 scheduling letter
This objection is overruled,

As noted above, the Chair has authority o schedule deadlines related to the adjudicatory
hearing, and opted to st a deadline for the parties to file objections to aspects of the October 12
scheduling letter,

However, the Chair recognizes that given the relative infrequency with which aspects of
the Committes’s rules relating to the ASC process have been employed, it is possible — if not
likely —~ that the parties may have questions about the ASC process and procedurs, The Chair
took the consideration that such questions may not have been anticipated or resolved to date, in
addition to other remaining pre-hearing procedural steps, into account in setting the adjudicatory
hearing schedule.

The parfies are sttongly encouraged to ralse any questions that may arise from perceived
ambiguities or other issues relating to ASC procedures with one another, To the extent that the
parties may reach agreement botween themselves about how to resolve a procedural question, the
parties could submit a joint filing fo the Chair for consideration., If either party wishes to rafse a
question regarding ASC procedure other than in a joint Sling, that party should submit an
appropriate motion to the Chair and serve the other party.

Committee counsel have also raised several specific questions about hearing procedure,
which are addressed in turn. Rirst, Cornmittes counsel ask “whether the parties are required to
exchange pre-hearing filings such as objections.”™ Given the adversarial nature of the ASC
process and its current posture, both pacties should treat pre-heating Slings as adversarial filings
that should be both filed with the Chair and served on the opposing party.

Second, Committee counsel ask “whether the parties will be expected to file written
resporises to the opposing party's pre-hearing filings.”™ The parties will not be expected to file
written responses o the opposing party’s pre-hearing filings, To the extent that a party may wish
fo file such a written response and it is possible to do within the deadlines established by the
October 12 scheduling letter and any subsequent modifications or additions to the schedule, the
parties may file such responses with the Chalr. As noted above, such responses should be filed
with the Chair, and also served on the opposing party.

* Compaittes Clounsel's Objections at 8,
.
1.
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Third, Committee counsel ask “whethet a party's allotted hearing time will include time
used for raising or responding to objections, or time used for cross-examining hostile and
possibly time-consuming witnesses.™ As noted fn the October 12 scheduling letter, Comsmittes
counse! and respondent’s counsel will each be allowed six hours to present their respective cases,
exclusive of the time allotted for opening and closing arguments. Time used by a party for
eaising ot responding to objections or cross-examining witnesses will count against that party’s
overall allotted time of six howrs. Notwithstanding the fact that Committes counsel’s requsst for
30 hours to present is case is overruled, the six hour limitation on presentation of sach side’s
case will remain subject {o reconsideration based wpon 2 reasonable request for additional time.

Objection 9 — notice to respondent

Commitiee counsel object to the Qotober 12 scheduling letfer “fo the extent that [if]
appropriates to the Chair duties reserved for the adfudicetory subcommittee.”** This objection is
overruled,

Committee counsel base (his argument on Coramittee Rule 23(£(1), which states, in part,
that a1 “adjudicatory subcornmittee shall, in writing, notify the respondent that the respondent
and respondent’s counse! have the right to inspect, review, copy, or photograph books, papers,
documents, photographs, or other tangible objects that the adfudicatory subcommiitee counsel
intends to use as evidence against the respondent in an adjudicatory hearing.”

* The act of providing a respondent with notice of the right to review and obtain copies of
the evidence an ASC intends to use as evidence is mandatory and s, therefore, ministerial in
nature, This obligation may arguably be fulfilled by transmitting to the respondent a copy of the
Committes’s rules. There is no sound basis in reason or policy to read this rule so as to require
an ABC to vote to provide this information fo the respondent, to require that such notice be
transmitted under the signature of all ASC mentbers, or to require that such notics be iransmitted
under the joint signatures of both the Chair and Ranking Member, Thus, 1t is within the Chair’s
authority to “fulfill” such a mandatory, ministerial obligation, Accordingly, the October 12
scheduling letter did not exceed the Chair's autherity under Commitiee rules.

For the aforementioned reasons, edch of the nine objectous rafsed by Committee counsel
in their October 15, 2010, filing in this matter, Commitiee Counsel’s Objections to the Chair’s
Proposed Adfudicatory Hearing Procedures, is hereby denied.

Sincerely,
oy 2 —
¢ Lofgrén
Chair
” 1,
21,819,
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eet  Representative Jo Bonner, Ranking Republican Member
R. Blake Chisam, Chief Counsel, Comrnittee on Standards of Officiel Conduct
Stanley M- Brand, Esq,; Counsel-for Respondent -
Andrew D, Herman, Esq,, Counsel for Respondent
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§:mlaﬁl.ﬂ‘l’)ﬁfﬁ CAROLINA K. MICHAEL CONAWAY, TEXAS
FATHY CASTOR, ELORIDA . CHARLES W, DENT, PENNSYLVANIA
PETERWELCH, VERMONT ONE HUNDRED ELEVENTH CONGRESS Qreas HARReR Missisaiet
BNHEL S TAYLOR, -,
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INSEL TAFF DIRECTOR - REPLIBLICAN MEMBER
CHIEF COUNSE. A3 & COMMITTEE ON STANDARDS OF I
OFFICIAL CONPUCT o2, THE BAPIT
WHaghington, BL 2058166328
Qctober 22, 2010

CONFIDENTIAL

Representative Maxine Waters - Ms. C. Morgan Kim

U.8. House of Representatives Deyputy Chief Coungel

2344 Rayburn House Office Building Cominittee on Standards of Official Conduct
Washington, DC 20515 Suite HT-2, The Cepitol

Washington, DC 20515

Re:  Inthe Matter of Renresentative Maxine Waters

Dear Representative Waters snd Ms, Kim:

Ag Chair of the Adjudicatory Subcommittee (ASC) in the Matter of Representative
Maxine Weaiers, T am writing with regard to the adjudicatory hearing schedule in this matter.

Under Committee Rule 5(e), & “subcommittes shall meet at the discretion of its Chalr.”
Pursnant to Rule 5(¢) and Rule 23(¢) of the Committee and Clause 2(g)(3) of House Rule XT, the
Chair of an ASC is sequired to make a public announcement in advance of an adjudicatory
hearing.

On October 7, 2010, as Chair of the ASC in this maiter, I issued a public statoment
announcing that the adjudicatory hearing in this mattet will begi on November 29, 2010, at 9:00
am. At that time, 1 also noted that substantial actions must be taken before a public heamng can
begin. Accordingly, I publicly stated that T would notify the parties of the schedule and other’
procedural issues, On October 12, 2010, consistent with Commitiee precedent, I sent 4 letter 1o
the parties scheduling various pre-hearing procedural deadlines.

Pursuant to Committes Rule 23(f)(1), Committee counsel are required to provids the
respondent with access to the evidenes they intend to use as evidence against her at the
adjudicatory hearing, the names of witnesses Commitiee sounse! intend 1o call, and a summary
of their expected testimony no less then 15 calendar days priot to the hearing, The October 12
scheduling lefter established 2 deadline of October 18, 2010, for Committes connsel to provide
those materfals to the respondent,

On October 18, 2010, I stayed that October 18 deadline. By this letter, fam nou*‘vmg
both parties that the deadline for Committee counse! to provide the respondant with copies of the

evidence, their intended witness list, and a summary of the witnesses’ expected testimony is
resoheduled for October 25, 2010,
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Representative Maxine Waters and Ms, C. Morgan Kim
Ostober 22, 2010
Page 2 of 2

This modification to the schedule may also impaot the parties® ability to prepare for and
meet other previously scheduled pre-hearing deadlines. Accordingly, althongh the adjudicatory

hearing will prooeed on November 29, I am hereby modifying another deadline established by
the October 12 scheduling letter.

Under the terms of the October 12 scheduling letter, since subcommittes approval is
required for any stipulations, the parties were required to jointly submit any proposed
- stipulations to the ASC in writing by October 27, 2010. Per this letter, that deadline will be
rescheduled to November 15, 2010,

Unless otherwise specified in this letter, all deadlines anmounced in the October 12
scheduling letier are unchanged and remain in effect for both parties,

Sincerely,

2 T,
oe Lofgren
Chair

¢oi  Representative Jo Bonner, Ranking Republican Member
R. Blake Chisam, Chief Counsel, Commitise on Standards of Official Conduct
Stanley M. Brand, Esq., Counge] for Respondent )
Andrew D, Herman, Esq., Counsel for Respondent
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UNITED STATES HOUSE OR REPRESENTATIVES
Committes on Standards of Official Conduct
Adjudicatory Subcommittes

[n the Matter of !

REPRESENTATIVE
MAXINE WATERS :

RESPONDENT'S OBTECTIONS TO COMMITTEE COUNSEL’S
RULE 23(0)(1) PRODUCTION

On Cotober 25, 2010, Commities counssl for the adjudicatory subcommittee in
the Matter of Represeatative Maxine Waters provided to Respondent’s eounsel copies of
“a set of redacted documents for use at the hearing” and a “set of summaries for the
expecied testimony for the witnesses that Committee counsel intends to call at the
adjudicatory hearing.” See October 25, 2010, Letter frora Tom Rust, Counsel, to Stanley
M. Brand, This production includes well over 3,000 pages of documents and a st
of 24 witnesses,

Comormittee counsel produced this material pursuant to Committee Rule 23001,
which directs it to produce both documentary evidence it “intends to use” and the “names
of witnesses™ that counsel “Intends to call” along with a “sununary of [those witnesses’]
expescted testimony.”  Counsel's production falls to satisfy Rule 23 (5(1Y's olear direction
in that, instead of producing only thc;, materials that it intends to ulilize, Committee
counsel hag produced nearly all of the materjals in its possession; Conumitten counsel has
similarly dacliﬁed to cull its witness list or provide actual summaries of the withesses®

testimony to Respondent.
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Moreover, the vast majority of the proffered documents and witnesses are
irrelevant to the charges set forth in the Statement of Alleged Violation (“SAV”) and
much of the taterial iy unduly prejudicial to Respondent. Accordingly, Respondent
hereby respectfully submits the following objestions to Committes counsel’s submission
and requests an order from the Chair mandating that counsel resubmit the materials in an
appropriate form, CGlven the voluminous records that she has recelved, Respondent
cannot reasonably review the meterial and form objections by the October 29, 2010,
deadline itaposed by the Chair for doing so.

LEGAL STANDARD

Pursuant to Commniitee Rule 23(c): *The adjudicatory subooramittes shail hold a
hearing to deferming whether any counts in the Statement of Alleged Violation have been
proved by clear and convineing evidence and shall make findings of fact , , ..»

Pursuant to Cotnmittes Rule 23()(1): “The adjudicatory subcommittee shall in
writing, notify the respondent that the respondant and respondent’s counsel have the right
to inspect, review, copy, or photograph books, papers, documents, photographs,} or other
tangible objects that the adiudicatory subcommittes counsel Intends to use 15 evidence
against the respondent In an adjudicatory hearing, The respondent shalfl be given access
to such evidenes, and shall be provided the names of witnesses the subcommitice counsel
intends to call, and a summary of their expected testimony . ...

OBEJCTIONS

Obiection 1

Respondent objects to Comamittee counsel's submission of thousands of pages of

.

[¢! v ovidence, any reasonable amount of material that it could

Respondent”s Objsotions to Commitiee Counsel’s Rule 23(f) Produetion
Page2
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“Intend™ to use in the six hours allotied to counsel to “make a full presentation to the
[adjudicatory subcomymittee] on the cors issuss of the matter,” See October 20, 2010,
Letter from Zoe Lofgren, Chair of the Adjudicatory Subcommities, to C, Morgan Kim,
Deputy Chief Counsel,

Conunittee counsel’s voluminous submission cannot not satlsfy any reasonable
concept of “Intend.” Hven accounting for the uncertainties attendant to any legal hearing,
it 18 simply not reagonsble for Commities coumsel to assert that # “intends" to use at the
hearing cach and every of the thousands of documents submitted on October 25 o
Respondent’s counsel, For example, Committes coungel cannot actually intend o use
every document submitted by Congressman Barney Frank, every page of Treasury
Secretary Henry Pavlson's daily calender that it received, and every document provided
by the Treasury Department. In short, Commiltee counsel hag designated most, if not
every, document that it received during s investigation as a document that it “intends to
wse as ovidence in [the] adjudicatory hearing,” Such a submission does not satisfy the
cloar direction of Committee Rule 23(f).

Committes counsel’s refusal fo provide auy guidalxce as to the presentation of Its
actual case hamstrings Respondent’s and her counsel’s ability to prepare for the hearing,
Indeed, without guidance from Commiitee counsel as to which documents it actually
“intends™ to utilize to establish the charges in the SAV, Respondent’s counsel can only
vonclude that Committes coungel intends 1o rely upon irrelevant and potentially
prejudicial information; evidence to which, of course, Respondent’s counsel would

rightfully object.

Respondent’s Objections to Committee Counsel's Rule 23(f) Production
Page 3
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In that vein, this submission of doouments apparently indicates Committes
counsel’s intent fo ignore Committee Rule 23(c) directing Committes connsel to stmply
' prove the “cowmts in the Statement of Alleged Violation ... by dlear and convincing
evidence.” Commities counsel’s misdirection is svidenced by its language supporting
Objection One to Comumittee Counsel’s Objections to the Chair’s Proposed Adjudicatory v
Hearing Procedures. There, Committee Counsel asserted that: “What is at issue fs not -
just whether Respondent contacted then-Secretary Paulson o set up a meeting for
OneUnited exeontives with Treasury officlals, but also events key 1o the charges in the
statement of alleged violation that necurred long before the Treasury meeting and in the
months afterward.” 4. at 3, This assertion is at odds with, and significantly expands the
scope of, the allegations set forth in the SAV.

As a general matter, the three sounts alleged in the SAV are limited and narrow,
Indeed, il threw counts relate solely to actions taken by Respondent’s Chiof of Staff
subsequent to the mesting request zfsade fo Secretary Paulson and Respondent’s afleged
failure 1o supaervise her Chief of $tafPs actions propetly.

More specifically, the SAV lists Respondent’s purported fallure to supervise as
the only action potentially subject to sanction by the adjudicatory subcommitice, See
SAV§ 49 {Count I “Respondent’s failure to instruct her Chief of Staff to refrain from
assisting OneUnited after Respondent reslized ‘she should not be involved™ viotated
House Ruls XXIII; clause 1); SAV ¥ 56 (Count I: Respondent’s “failure to instruct”
violated House Rule XXIII, clause 2); SAV 4 62 (Count II: Respondent’s responsibility
for Chief of StafP's “continued involvement {n assisting OneUnited™ violated Code of

Ethics for Government Servige, clause 5),

Respondent’s Objections to Commitiee Counsel’s Rule 23(f) Production
Page 4
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This purported failure to supervise is the gravamen of each of the SAV's three
counts. Conversely, Respondent’s contact with Secretary Paulson is neither relevant to
establishing the counts in the SAV, as required by Committee Rule 23(c), nor a mattet of
faotual dispute. Although the SAV asserts that Representative Waters called Secretary
Paulson and requested & mosting on behalf of the National Bankers Association, SAV i
14, none of the three counts alleged in the SAV relate or refer to that meeting in any way,
While testimony related to Rep, Waters® phone call to Secretary Paclson might be
adtaissible to provide context for those later actions, such testimony is simply jrrelovant
o establishmg the ultimate validity of the counts contained in the SAV,!

To the extent that specific facts relating to the phone call and meeting are relevant
to the SAV, Respondent doey ot dispute the detsils relating to those events, Rep., Waters
has answered afl questions posed to her by members of the invesﬁgative suboommiites
and Committee Counsel relating to her interaction with Secretary Paulson, See, e.g.,
Interview of Rep. Waters, CSOC, WAT. TRANS.636-37,

Cornmittee Counsel’s assertion that it will need to present facts relating to “events
key to the charges in the stafement of alleged violation that occurred long before the
Tressury meeting and in the months aflerward,” Objections at 3, is similarly flawed.
Respondent does not dispute Committes Counsel’s need o provide factual confext forthe
three cherges, But, as detatled sbove, the counts in the SAV are narrow, Comtnittes

Counsel bas proffered no justification for the need to elucidate events that ocourred “long

! Indeed, given this Committes’s deoision to refect the racommendation by the

Office of Congressional Ethics for frther review relating to the phone csll, itis apparent
that this Committee has already determined that Rep, Waters” inferaction with Secretary
Paulson comnplied fally with Houge rules,

Raspondent’s Objections to Committee Counsel’s Rule 23(f) Production
Page S
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before the Treasury meeting,” Such svents are 5ot at issue in the SAV. As for events
subsequent to that meeting, the SAV sefs forth the purported actions taken by Rep.
Waters Chief of Staff that give rise to the charges. See SAV §25-31 {detailing series of
ermails sent and received by Respondent’s Chief of Staff over a 10-day pertod). Any
other “subsequent even » are sirﬁpiy frrelevant to the clatms.

Committee Counsel provides no explanation, nor should it be permitted to assert,
why this matier requires a more wide~ranging presentation than that offered in the
confrolling SAV. Indsed in denying Respondent’s Motion for 1 Bill of Partioulars
pursuant to Committes Ruje 22(b), the Investigative Subvommities, represented by naw-
Committes counsel determined that;

L Each count of the Statement of Alleged
Violation containg a plein and concise statement of the
elleged frots of the violation,

whh

3. Hach count of the Statement of Alleged
Viclation contains information sufficlent to advise
Respandent of the allegations agalnst her, and suffioient fo
afford her a meaningful opportunity to respond to those
allegations,

Order Denying Respondent's Motlon for & Bl of Partioulars. The Investigative
Subcommittes, with the sssistance of Committes counsel, elscled to issu; the SAV and

ratified] it in the face of Respondent’s abjections. That document confrols this ptocéedmg

2 To this point, Cormmitise counssl's decision to omit Respondent’s Chief of Staff,

Mikasl Moore, from its withess Het also illustrates its risguided view of its obligations
under Committee rafes. While it {s not the role of Respondent's counsel to advise
Committee counsel on the presentation of its case, given that Mr, Moore’s conduct is the
central focus of the SAV (see, e.g., SAY 1 25-31) and the sole source of Respondent’s
alleged misconduet, it {3 hard to imagine how counsel would be able to meet its burden of
proof without presenting Mr. Moore's testimony.

Respondent's Objections to Committee Counsel’s Rule 23(f) Production
Pape 6
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and Comrnittee oounsel vannot now expand the breadth of the facts a1 jssue because it
now fears that those facts are insdequate to establish the charges pontained therein,

As controlled by the contents of the $AV, the adjudicatory hearing on the three
counts at issue concerns Respondent's purported failure to supervise seven discrete
actions by her Chief of Staff. Any documentary evidence submitted tlxe;t does not relate
to those three counts {s irvelevant and potentially prejudictal to Respondent, Accordingly,
the Chair should direct Committes counsel to withdraw the submitted materisls and
redesignate only the material that it actually “intends” to use at the adjudicatory héaring,
Objection 2 '

Incorporating the argnments made above, Respondent similarly objects to
Committee counsel's submission of 24 witnesses that it ostensibly “intends to call,”
Given the Himited subject matter of the counts in the SAV and the six-hour fime
constraint, Committes counsel eannot actually “intend™ to call all 24 of these witnesses,
Again, ev;m infight of any uncertainty regarding testimony and cross-examination, nch
of the individuals on the witness list ave cumulative, frrelevant and potentially prejudicial,

Respondent's counsel can only assume that Committee counsel either does not
{ruly intend to call all 24 witnesses or, for some unknown and improper purpose, plats to
elicit inelevant and potentially prejudicial testimaony unrelated to the counts in the SAV,
As such, the Chair should direct Committee counsel to withdraw its submission of this
witness and redesigoate only those witnesses which it actually “intends™ to use at the

adjudieatory hearing to establish the counts set forth in the SAV.

Respondent’s Objections to Commiites Counsel’s Rule 23(f) Production
Page 7
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Obiection 3

Committes counsel’s witness submission also falls to provide “a summary” of the
witnesses “cxpected testimony,” as required by Committee Rule 23(f). Its purpotted
summaries provide that the witness “may b called to testify before the adjudicatoty
committee regarding the following telovant topics.” These lists of “topies” do not satisfy
any fair definition of “summary,” defined by Merrlam-Webster Dictionary as; “an
abstract, sbridgment, ot compendivm espeeielly of a preceding discourse,” Ths tople
lists provided by Committee coulﬁsel give no indication as to the actusl content of the
testimony, as conternplated by the “summary” requirement, Tnstead, the documents
merely list the general topics to be elicited from each witness,

As discussed above, this inadequate disclosure prevents Respondent and her
counscl from fally developing her case or assessing whether and how to object to any of
the proposed witness. Mareover, these topic lists again indicate that Committee counset
intends to elioft irrelevant, cumuiative and potentially prejudicial festimony from the
witnesses in violation of Committee Rules, As such, the Chair should direct Committee
counsel to withdraw s summaries of the witness testimony and resubmit actual

summaries of the contents of the intended withesses® testimony,

Respondent’s Objections to Commities Counsel’s Rule 23(f) Production
Page 8
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Respectfully submitted this 27th day of October, 2010

Stanley M. Brand
Andrew D, Herman
Brand Law Group, PC
523 15 Street, NW
Washington, DC 20005

Counsel for Representative Maxine Watets

Respondent’s Objections to Committes Counsel’s Rule 23(f) Production
Paged
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CERTIFICATE OF SERVICE

The undersigned declares under penalties of pedur& that on October 27, 2010, 1
hereby served 8 copy of the foregoing Motion to Dismiss the Statement of Alleged )
Violations via electronic mail and first class mail, on Dandel 1, Taylor, Counsel to the
Chalr, and Blake Chisam, Counsel, House Committee on Standards of Official Conduot:

\

-

Andrew D, Herman
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ZOE LOFBREN, GAUFORIIA O BONNER, ALABAMA

SHAR RANKING REPUBLICAN MEMBRR
BEN UHANOLER, KENTUCKY
mﬁﬂ}?‘:‘%wr ONE SUNDRED ELEVENTH CONBRESS MICHABLT, MékuL, TERAS
o oTiecsn .S, Bouse of Repregentatives Kegragmonnn,

" REPUSL/CAN MEMBER

GHIER COUNDE, D STAFF DIRECTOR COMMITTEE ON STANDARDS OF A

OFFICIAL CONDUCT {202} 2267100 :
Gilnehington, BE 205156328
October 28, 2010

ONFIDENTIAL

Mr. Stanley M. Brand, Esq
My, Andrew D. Herman, Esq
Brand Law Group, P.C.

923 15" Street, NW,
Washington, DC 20005

Re: In the Matter of Representative Maxlne Waters

Degr Msses, Brand and Herman:!

As Chalr of the Adjudicatory Subcommitiee (ASC) in the Matier of Representative
Maxine Waters, I am responding to the Qotober 27, 2010, Rling it this matéer, Respondent’s
Objections to Committee Counsel’s Rule 23(5)(1) Production,

Legal standard

Under Comunittes Rule 23(1)(2), the Chalr “shall rle upon any question of admissibility
or relevance of evidenoe, motlon, procedure, or any other maiter,” Such rulings may be appealsd
by & “witness, witness counse], or a membot of the subcommittes.™ In the event thet & raling of
the Chair under this provision is appealed, a majority vots of the membets present at the
proveeding at which the ruling is appealed shall govern the question of admissibility, and no
appedl shall lie to the Compuittee By this letter, T ain responding to each of the three objections
ralsed by Respondent’s counsel in their October 27 filing, The Ranking Member of the ASC,
Representative Jo Bonner; Conmmittes counsel; and the Committee Chief Counsel, R, Blake
Chisam, will all be served coples of this letter,”

QObjection 1 — evidence
Respondent’s counsel object to the material produced by Committee counsel on October

25,2010, pursuant to Committee Rule 23(D(1) as evidence intended to be used against the
respondent in the adfudicatory hearing,! This objection is overruled.

¥ Commlttee Rule 23(1)(2).
24,

* Unpder Commiftee rules, honpartisan Comenitteo staff are tasked with proving the counts alleged it & Staternent of
Alleged Violation. The Committes counse! assigned 5 this matter are C, Morgan Kim, Stacey Soversign, Tom
Rust, and Sheris Clarke (hsrelnafier “Conuaittes counse™y,

* Respondent's Objeetions to Conunlstee Counssl’s Rule 23(0(1) Produstion (Respondene’s Oljections) af 2,

COE.WAT.OC.018795 .
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Mz, Stenley M, Brand and My, Andrew D, Herman
October 28, 2010
Page2 of 5

Respondent’s counse] note that Commities counsel produced “well over 3,000 pages of
documents” and argue that this “excesd|[s] any reasonable amount of material thet it could
*intend” to use in the six hours allotted to counsel” to present its case ot the adjudicatory
heesing® Assurming thet Cormmittes sounsel conld not use il of that evidencs within the six-
howe e limit, respondent’s cousse] argue that it {s not possible for Committee counsel to have
& gonuine Intent to use the evidencs i the adfudivatory heating.® Respondent's counsel thus
request that “the Chair should direet Comumittes counsel to withdraw the submitted materials and
redesignate only the materlal that it acivally ‘intends’ to use at the adjudicatory hearing.””

However, it is important 1o begt in mind - as has been previously stated —that the ASC
prosgeding is & hearing, not & irlal. Although the respondent obviously hag dus procesa rights
under Committes and House rules, the sams seape of protections and rules thut guide the
adversarial process in a criminal irfal simply do not epply in the adiudicatory hearing context,

Accordingly, the parties are not Henited to introducing exhibits via Hye witness testimony,
As previous lettars fo the parties make olear, it Is expected thet once objections fo evidense have
been regolved in the pre-hearing process, coples of the partiss’ evidence will be provided to
members of the ASC by November 19, 2010 — ten days before the atart of the hearing — to ensure
that menbers bave adequats iims to review the material so they can be prepared to cvaluate
witness testimony at the hearing and to ask questions, shounld they choose to do so.

Thus, it has been made olear to the parties that 3 Is anticlpated that they will sach provide
documentary evidence to the ASC that the members can review prior to the sart of the hearing,
1t is not necessary that the parties introduce each exhibit doring the hearing as would be the case
ina trisl setting,

Respondent’s counsel argue that the scops of documenis provided to respondent suggests
that Committee counsel “intend[] to rely upon Irrelovant and potentially prejudiclal information;
evidence to wiich, of soutse, Respondent's cotnsel would rightfully object”® For example, they
assert thet any documentary evidence that “does not relate” to the three counts alleged in the
Statement of Alleged Violation “is irvelevant and potentially prejudicinl to Respondent,™

Respondent’s counsel also acknowledge that certain related testimony “might be
admissible to provide sontext” for other actions,’® In that regard, “It]o the sxtent that specific
Tacts relating to the phone call and meeting are relevant to the §AV, Respondent does not dispute
the details relsting to those events,”"’

% Pyr the October 12 scheduling letter, sach party will be allowed six houre to present its case, exclusive of the time
allvtted for opening end closing arguments. Respondent’s Objections at 1, 243,

¢ Respondent’s Objoctions at 3,

THL 7.

® Jd, ut3,

*1d w7,

©1d.at 5.

1 1 d
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My Staaley M, Brand and Mr, Andrew D, Henman
October 28, 2010
Pege 3 of5

Since Respondent’s counsel have not yet filed suoh specific objections it is neither
possible nor necessary to rule on any objectlons to specific pieces of evidence Commities
counsel propose to use at this time, However, the partiss are reminded that under Committes
rules, “[a)ny relevant evidence shall be adrmssxble uniess the svidence ig privileged under the
precedents of the House of Representatives.”® Any objections based on relevancy or privilege
will be addressed at the sppropriate time.

Under the schedule as originally announced in the October 12 scheduling letter,
Commites oounse] wers required to produce matsrisls to respondent’s sounse] by October 18,
and respondent’s counsel would have had 11 days o submit objections. The Ootober 18
deadline for Committee counse! was subsequently stayed and then rescheduled for October 23,
although the deadline for vespondent's counssl to submit any corresponding cbiections was not
also modified.

By this letter, [ am notifying both partles that the deadline for respondent’s counsel to
provide Committes counsel with objections to Committes counssl’s proposed exhibits or
witnesses Is rescheduled for Mondey, November 1, 2010, Sines respendent’s counsel was
provided with Committee counsel’s proposed exhibits, witness list, and witness summaries on
October 25, 2010, respondent’s counsel will thus have seven days to review that material, then
pregare and file any spemﬁo objectlons with the ASC, All other previously announced dsadhnos
are unchenged and remain in effect for both parties,

Finatly, in disoussing the relevanoy of proposed evidence, respondent’s conngel states
“[tlo the extent that specific fots relating to the plhone call and meeﬁng ars relsvant to the SAV,
Respondent does not dispute the details relating to those cvents,”™ ‘As a reminder, the parties
may, subject to subcommittes appeoval, enter into stipulations as to faots thet are not in dispute.’
Cotnmittes counsel need not present any evidonce regarding any fact stipulated or count that the
wespondent admits,

However, since subsommittse approval is required for any stipulations, the parties must
Joinily submit any proposed stipulations to the adjudicatory subcommittes in advanse, Per the
Ociober 22 letter regarding modifications to the schedule, the partles must submit any proposed
stipulations to the ASC in writing by November 15, 2010,

Objection 2 - witnesa Hst

Respondent’s counse] also oLJ ect to “Committes counsel’s submission of 24 witnesses
that it ostensibly *intends to call.® This objection is overruled.

 Cotumaittes Rule 23(X1).

¥ Respondent's Objections at 5.
¥ Commilttes Rule 23(0(4).

3 Corpmittee Rule 23(0).

¥ Respondent’s Objoctions at 7.
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Mr. Stanley M., Brand and Mr, Andrew D, Herman
October 28, 2010
Pagsdof s

Respondent’s counss! argue that o Ught of the “Himbted subjest matter of the counts inthe
SAV and the six-howr time constraint, Committes counsel cannot actually 'intend” to call all 24
of thess witnesses,”

As an initiel matter, the [ist of witnesses provided by Commities counsel to respondent’s
ocounsel actually Hsts 21 witnesses; the dooumnent itself is 24 prges, More importantly, as
respondent's counsel note slsswhers, “it {s not the role of Respondent®s counsel 1o advise
Committes counsel on the presentation of its case,”’® Nor is it the role of the Chair or the ASC
1o dietate which witnesses Committse ootmsel (or respondent's counsel) should eall, or how to
ellocate the overall time allowed eash party fo each witness it opts to call at the adjudicatory
tearing, :

It Is appropriste for the Chair fo rule ypon questions of admissibility or relevance of
witness testimony, and such rulings are subject to appeal to the full ASC.”® Howevet, no such
question regarding admissibility or relevance of & particular witness proposed by Committes
counss! Is presented here,

Obiestion 3 — witness surpmaries

Respondent's counse! objest to the witness sumaties provided by Cormittes coumsel
on the grounds that they “glve no indlcation as to the actual content of the testimony, as
conteraplated by the ‘summary’ requirement,”™ This objection is overruled in part, and
CommiStes counsel have until 8 p.m, an Qctobar 29, 2810, to cute the summaries with respect
1o two witnesses.

Under Committee rules, Comimittes counsel must provide to the respondont, among other
materials, the names of the witnegses Comumities counsef dntend to call, a8 well as & “summary of
their expected testimony® no leas than 15 days before the start of the adjudicatory hearing,*'

The sunumarles provided by Commitiee counsel for 19 of the 21 witnesses they intend to ~
call provide & sufficient basis to compart with the requirerent of Committee Rule 23(H(1).
However, the summaries for two witnesses are insufficlent,

For Representative Maxine Waters, Committes counsel indiocate that she may be called 1o
“testify before the adjudioatory subeomumittes regarding toples consistent with her testimony
before the Office of Congressional Ethics on June 25, 2009, her testimony before the
investigative subcommities on Desember 16, 2009, and the press conference she held on August
13,2010, ineluding any materials presented or distributed at or in connection with the press
conference. ™ Stmiterly, the summary for Michael Grant indicatss only that he “may be called

1,

14, at 6, 0.2,

¥ Committes Rule 23(2).

® Respondent's Objections at 8.

2 Committes Rule 23(5(1).

% Commitkse Counsel Withess Summary, Representative Maxine Waters.
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Mr, Stanley M. Brand and M, Andrew D, Herman
Ootober 28, 2010
Page Sof 5

to testify before the adjudicatory subcommities regarding relevent topies consistent with his
testimony befors the investigative subcommities on November 10, 2009,%%

Maty of the other proposed witnesses [dentiffed by Commmittes counsel and for whom
Commitfes counse] provided summaries of expected testimony also testified before the
investigative subcommittes, but Commities sounsel provided greater detell for those summaries
than simply referring to “relevant topies” covered in their testimony, Committee counsel should
also provide greater detail in the summaries for Representative Waters and Mr, Grant,
Commitiee counsel ave granted an opvortunity to cure the swnmeries for these two wilnesses,
and have until § p.m, on October 29, 2010, to cure the summaries with tespect to {wo witnesses
and provide those summaries in writing,

For the aforementioned reasons, objestions one and two ratsed by respondext’s counsel in
thelr Qotober 27, 2010, filing in this matter, Respondent’s Cbjsctions to Committee Coungel’s
Rule 23(H(1) Production, are hereby overuled, Objection theee, relating fo withess summeries,
is overruled in patt, and Commities counsel are provided with additlonal time ‘o cure witness
suramaries for Representative Maxine Waters and Michae) Grant. Comimnittes counsel is granted
until § .ot on October 29, 2010, to cure these two summaries and provide copies in writing,

© Sincerely,

1

e Lofpren
Chalr

oe:  Representativa Jo Bonner, Ranking Republican Member
R. Blake Chisam, Chief Counsel, Commities on Standards of Officisl Conduot
€, Morgan Kim, Deputy Chief Counsel, Committes on Standards of Official Conduet

¥ Committes Counsel Wimess Summary, Michae! Grant,
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H %2010
UNITED STATES HOUSE OF REPRESENTATIVES

COMMITTEE ON STANDARDS OF OFFICIAL CONDUCT
ADJUDICATORY SUBCOMMITTER

In the Matter of
REPRESENTATIVE MAXINE WATERS,

Respondent.

SN NI

COMMITTEER COUNSEL’S MOTION TO RECOMMEND RECOMMITAL OF THE
MATTER TO THR INVESTIGATIVE SUBCOMMITTER

‘ While Committes counsel was preparing & witness for the adjudicatory hearing it the
matier of Representative Maxine Waters, that witness gave Committee counsel & new nlece of
evidenve, A copy of this evidence is attached as Bxhibit 1. The investigative subcommitiee in
this maiter did not have access {o this evidence, Committes counsel believes that this evidence
may have had & materlal impact on the Investigative subcommittes’s investigation and the
resuliing statement of alleged violation that the investigative subcommitiee transimitied to the full
Commities, Ror this rerson, Commiites counsel moves that the adjudicatory subcommittes send
this now evidence 1o thel fyll Committes with a recommendation that the Committes recommit
the matter to the fnvestigative subcommittes.

Respectfully submiitted,

C, Worgan Kim, Doputy Chief Coungel

Tom Rust, Counsel

Btacey Soversign, Counsel

Sheria Clarks, Counsel

Counyel to the Commlitee on Standards of Qfffcial Conduct
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Copies to:

Stanley M. Brend, Bsq,

Andrew Hermen, Hag,

Brand Law Group

923 Fifteenth Strest, NW,
Washington, D.C. 20005

Counsef to Respondent Maxine Warers

(%}
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Hughes, Johin

Froms Rorlarowlek, Joanns

Bent; Blnday, Beptambst 28, 2008 2:09 BM

Tot Moore, Mikase|

Doy Maurano, Rlok; Hughes, Johry; Stewarl, Lawranns
Bubject: RE( Baflout

Mikee!« Leg consel stllworking on most recent draft = 10 finel dos yet = Riv andlor J wil rapors ok progress
d

Fromi Moore, Mikaal

Sent; Sunday, September 28, 2008 156 M

Tor Reslanowlck, Jearna Stewart, Lawrane; Laster, Gally Maytano, Rkk
Subjects Ballout

All,

" Thank you for afl of your work on this bl | kntw that you have basn pulled in a
thousand different directions, and want to acknowledge the extreme responsivensas of
the FSC staff to the Issues ralsed by Rep, Waters, sspacially by Gall, John, Rick and
Lawrante, With that being sald, | am a littls concerad hat | have not sesn a draft for a
couiple of days and would like fo know the status of the pravislons that we have been
working on. Rep, Waters s under the expllolt imprassion that the contracting language,
the small bank lahguags and systemio loan modificatlon approach languags e
Includad In the biN0, If thers [s anv materlal or technical changes to the language
s tast agreed upon hlease alert me as soon &s possible so that Rep, Waters has
an opportunity to weinh In, Jt would not Be acesptable fo recelve a cony affer It s
final. Furthermors, as a-sehior member of the Gommittee and Subcommiitse Chalr,
Rep. Waters EXPEGTS to see the sntlre hitl well hefore it is avallable for public
consumption. As you can imagine, Members, press and constituents are axtremely
Interested In her disposition towards the bill,

As you consider this request, T would ke to flag what appear to be fwo
draftng errors, one in the small ank language and one from the contracting
language.,..

In, the draft small bank language, the word “financial® was Ieft out before the

word “agsistance.” Plesse include “financial” before agsistance,

C30C,.WAT . HUGHES. 001

CHOCWAT.005887
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“In the dyaft language pravided, ﬁage 21 ling to the word “practicable” was
substituted for “possible.” Please make suye that the final draft, in fact
includes the word “possible”., .., Thank yon,

Miknel Moore
Chief Of Stafl )
Congresswonnn Maxine Waisrs (CA-38)
03 2022251 © A
P X N
£ 202928 L)

C80C ., WAT  HUGHES. D02

CSOCWAT.D05988
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o Zartes

UNITED STATES HOUSE ON REPRESENTATIVES
Comnmittee on Standards of Official Conduct
Adjudicatory Suboommittee
Tn the Matter of

REPRESENTATIVE
MAXINE WATERS

RESPONDENT’S RESPONSE TO COMMITTEE COUNSEL’S MOTION TO
RECOMMEND RECOMMITAL OF THE MATTER
TOTHE TIGATIVE SUBCOMMITTEE

On November 135, 2010, Committee counsel for the adjudicatory subcommities
(ASC) in the Matter of Representative Maxine Waters filed a Motion to Recommend
Recommital of the Matter to the Invostigative Subcommittee. Counsel premises its request
on a “new plece of evidence” which “the investigative subcommittes in this matter did not
have access to” and which “counsel believes . ., may have had a material impact on the
investigative subcommittes’s investigation end the resulting statement of alleged violation
. /. transinitted to the full Commitiee” Recommital Motion at 1. Acoordingly, counsel
“moves that the adjudicatory subcommittes send this new evidencs to the fyll Comunlittes
with 8 recormmendation that the Committse recommit the matter to the investigative
subcommitiee.” Jd,

Committee counsel’s filing is an explict! aclmowledgement of Respondent’s oft-
stated assertion that Committee counssl cannot use the adjudicatory hearing process o
expand the facts relevant to the SAV. Respondent also maintains that Committes sounsel’s
filing is, at least, a tacit recognition that the facts presented in the current SAV are
insufficient to establish the logal charges in the document, Accordingty, regardless of the
Committes's decision on the underlying motion, any ruling must reflect the implications of

Committee counsel’s requesst,

COE.WAT.0C.018878
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Respondent respectfully opposes Committee counsel's motion, The motion should
be denied because Commiitte counse] cites no Committee rule — nor can Respondent’s
counse! find any suthority ~ permitting recommital of the existing SAV to the Investigative
subcommittes for further acﬁviiy. and, potentially, amendment,

Comumittos rule 20{s) provides the only manner by which an SAV may be amended:
“An investigative subcommittes may, upon an affirmative voie of & majority of its members,
amend its Statement of Alleged Violation anytime before the Statement of Alleged Violation
is transinitted to the Committee,” {Empbasis added). OFf course, because the {nvestigative
subcomimitiee has already transmitied the SAV fo the Committes no amendment is
permissible at this juncture,

Committoe counsel's advocaey of thls unauthorized remedy is extraordinary for
several reasons, Respondent has maintained, essentially from the beginning of this process,
that the investigative subcommittes’s (ISC’s) inquiry was flawed, at best, For example, the
ISC summarily dismissed the assertions set forth in Respondent’s Motion for a Bill of
Particulars that the SAV did not contain sufficient factual proof to establish the a.llcgcd
counts. Indeed, the ISC issued its blanket denial less than 24 houss after Respondent hed
filed her motion, The ISC, lesy than three days afler the fling of Respondent’s second
pleading, and confidently reasserting theat all three counts stated sufficient facts to establisha
violation, also denied Respondent’s Motion to Dismiss.

Remarkably, dsspite Respondent’s repeated written and oral exhoriations throughout
this process, before yesterday Committee counsel had repeatedly denled that additional facts
or documents Were necessary to establish the counts charged. Instead, counsel argued either
that the SAV was sufficient ar that it did not establish limits on the relevance of material that

could be presented to the ASC, See, e.g,, July 1, 2019, Order Denying Respondent’s Motion

Respondent’s Response to Committee Counsel’s Motion to Recommend Recorunital
Page 2
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for a Bill of Particulars (asserting that “[ejach count of the [SAV] contains & plain and
concise statement of the alleged facts of the violation”) and November 5, 2010, Commitiee
Counsel’s Responss to Respondent’s Objections to Commitiee Counsel’s 23(f)(1) Production
at 10-12 (setting forth expansive reading of issues presented by SAV),

With the filing of its recommital request, however, Committes counsel appears to
acknowledpe that documents, witness testimony and other evidence gathered after transmittsl
of the SAV cgnnot seﬂ'e to satisfy counsel’s burden of proof on the current SAV. In
Respondent’s view, Committes counse!’s request and the clear implications of that filing
present the Committee with two options:

If Committes dendes counsel’s motion, Respondent respectfully requests that it Bmit
witnesses and svidence to the material offered during the investigative phase to establish the
SAV. Indeed, counsel’s motion represents an admission that the ISC not only should not
have moved forward with the SAV, but that it was hasty in its decision to doso. Asean
example of its flawed approach, despite the SAV's focgs on his actions as the prime mover in
this matter and Committee counsel’s repeated emphasis on the importance of his actions, the
ISC Members never questioned Respondent’s Chief of Staff on this matter nor #d ISC
counsel desipnate him as a witness before the ASC, Nor does Committee counsel ‘cxplain
why it could not have obtained “Exhibit 1" to its current motion prior to transmittal of the
SAV or why it waited until two weeks prior o the start of the adjudicatory hearing to submit
a motion relying on a document that it had iy its possession for weeks, ifnot mosths, In sum,
Committse counsel’s eleventh-hour conversion casts doubt on its previous claims regarding
this matter and confirms Respondent’s consistent, repeated assertions regarding the flaws in
the process,

Now that Committee counsel has acknowledged these significans deficiencies in the

Respondent’s Response to Committee Counsel’s Motion to Recommend Recommital
Page 3
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SAY, this Committse cannot simply proceed on the expansive path formerly advocated by
Committee counsel. The oaly permissible adiudicatory solution would be to move forward
with @ hearing that reflects the limited scope of the factual assertions and legel issues in the
SAYV, an approach for which Respondent has repeatedly advocated.

If, alternatively, the Comumittee elects to grant the relief requested by Committes
counsel, the only manner authorized by rule to accomplish that request wonld be for the
adjudicatory subcomrmiftee o distiss the current SAV as “not proved.” See Committee Rule
23{0) (“A count that is not proved shall be considered as dismissed by the subcommittee.”),

Although not g‘a‘ictly relevant to the motion before the Committee, Respondent notes
the Chair's statement yesterday in the Rangel Matter thet because the process has been
ongoing for two years and because Representative Rangel's counsel withdrew mors thana
month ago, he had ample time {o review and coinmcnt on the proposed matters. That
rationale applies to this matter with similar force, Here, the ISC clearly rashed to judgment,
ignoring Respondent’s repeated requests that if acknowledge and conform to applicable
House rules. Whether such actions were taken in an atternpt to force Respondent into a hasty
settlement before publication of an SAV or were simply the product of legal error,
Commitiee counsel has finally acknowledged the defects in the SAV. Given the
aforementioned, it is ironic that on the eve of the hearing in this matter Committee counsel
now asks for more time to complete its work,

In sum, Respondent opposes Committse counsel’s Motion to Recommend
Recommital of the Matter to the Investigative Subcommittee. However, whether the
Coramitiee chooses to allow counsel to abandon the current SAV or orders counsel to
proceed with its offer of proof, the Conuniites must mandate that counsel comply with all

relevant Committes rules, While such action cannot cure the significant legal and procecure

Respondent’s Response to Committes Counsel’s Motion to Recommend Recommital
Page 4

COE.WAT.0C.018881



395

defects that have ccowrred up to this point, see, e.g, Respondent’s November 8, 2010, filing,
it would at least be an injtial step toward to providing Respondent with a fair and impartial

adjudicatory hearing,

Respeotfully submitted this 16th day of Noveraber, 2010,

Stanley M. Brand
Andrew D, Herman
Brand Law Group, PC
923 15" Street, NW
Washington, DC 20005

Coungel for Represeniative Maxine Waters

Respondent’s Response to Committee Counsel's Motion to Recommend Recommital
Page5 .
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CERTIFT F SERVICE

The undersigned declares under penalties of perjury that on November 16, 2010, 1
hereby served a copy of the foregoing Response to Motion to Recommend Recommital of the
Matter to the Investigative Subcommittes, on Daniel J. Taylor, Counssl to the Chair, and
Blake Chisatm, Coﬁnsel, House Comnnittes on Standards of Official Conduet:

KON,

Andrew D, Herman

COE.WAT.OC. 018883
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208 0GR, CALPORNA G RS AN HEMBER
g%%ﬁ%«%’%@v&mm ] . L ColAAY T
;i]"i lﬁg;ﬁ};{t\ﬁ:m ONE HUNDRED ELEVENTH CONGRESS ) &a'ggfxm_}";ﬁnws,ﬁss"’ﬂ
oL o e U.S, Bouge of Wepregentatives AT,
GIREF GOURGEL AND STAFF IRECTOR COMMITTEE ON STANDARDS OF e ::B:'::;Txf
OFFICIAL CONDUCT fr e

Wasbingtot, BE 205156328
November 17, 2010

CONFL

Mr, Stanley M, Brand, Esq. Mz, € Morgan Kim

Mr, Andrew D, Herman, Bsq, Deputy Chief Coungel

Brand Law Croup, P.C, Comunittes on Stendards of Official Conduct
923 15™ Street, N,W, Suite HI2, The Capitol

‘Whashington, DC 20005 Washington, DC 20515

Re:  Inthe Matter of Repregentative Maxine Waiers

Dear Mssrs, Brand and Horman saad Ms, K

As Chair of the Adjudicatory Subcommittes (ASC) in the Matter of Represertative
Maxine Waters, T am wiiting with regard to the schadule in this matter.

‘The October 12, 2010, scheduling letter in this matter notified the parties of the
possibility that a pre-hearing conference, if nevessary, would be held at 1:00 p.m, on Novernber
18, 2010, to resolye cutstanding pre-heatlng issues. The partics were also advised by letter on
October 20, 2010, thet the parties would be notified as to whether a pre-hearing conference
would be held on that date when i became cleay, based on other pre-hearing actlvity, whether
such a meeting would be hecessary,

In light of various pending motions in this mattey, I have determined that a pre-hearing
conference with the ASC and the parties is not appropriste af this time. As stated preyiously,
both parties will be provided notlee of rulings on the pending motions, as well as any
regcheduled dates or deadlines in (his matter. Should any fusther changes 1o the schedule be
roquired, both parties will be notified,

Stnoerely,
T

Lafgren
Chalr

¢ot  Reprosentative Jo Bonner, Ranklng Republican Member
R. Blake Chisam, Chie{ Counse!, Commitiee on Standaids of Official Conduet

COB.WAT.OC,018884
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2Ok LOFQREN, CALIFORNIA
CHAIR

BEN CHANDLER, KENTUCRY
©. X BUTTERFIELD, NORTH CAROLIRA

SO BONNER, ALABAMA
RANKING REPUBLICAN MEMBER

K, MICHAEL CONAWAY, TEXAS

KAYHY A, FLOR) ~ . CHARLES W, DENT, PRNNBYLVAA
PETER WELCH, VERMONT ONE HUNDRED BLEVENTH CONGRESS S'TCE}?;SE ?Qﬂ&i%wis}[é% ;l
TAYLOR, ,
oo .S, Bouge of Representatives EEaeTELAD,
COLUNSEL AND STAFF DIRECTOR N N . BEPUBLICAN MEMBER
CHEFCaLELAY COMMITTEE ON STANDARDS OF A
OFFICIAL CONDUCT o

Yeknshlngton, BC 20515-6328

November 19, 2010

MEMBER’S PERSONAL ATTENTION
The Honorable Maxine Wateys

U.S, House of Representatives

2344 Rayburn House Office Building
Waeshington, DC 20513

Dear Colleague:

The Comumittee on Standards of Official Conduct (Commities) has voted fo
vecominit the mutter of allegations regarding your conduct o an investigative
subcommittes fo conduct further proceedings due to materials discovered thal may have
hed an effect on the investigative subsomunittes's transnittal to the Commiites,

Ag & result, the adjudioatory suboommities ne onger has jurisdiction over this
matter and the sdjudicatory hearing previously scheduled for Movember 25, 2010, will
not be held,

Parsuant to the Committes's actions, the investigstive subcommities shall have
jurisdiction to determine whether you violated the Cods of Official Conduct or any law,
rule, regulation, or other standard of conduct applicable to your conduct in the
petformance of yout duties or the discharge of your responsibilities, with respect to your
alleged communications’ and activitles with, or on behalf of, the National Bankers
‘Associations or OneUnited Bauk, & bank in which your husband owned stock and
previously served on the board of directors, and the beneflt, if any, you or your husband
received as a result,

Representatlve Kathy Castor will serve as Chalr of the investigative
subcommitiee, and Representative X, Michael Conawey will setve as its Ranking
Republican Member. The other two members of the subcommittee are Representative
Keith Eltison and Representative Marsha Blackbum,

Enclosed are copies of the House Rules and Commiltes Rules for the 111%
Congress, By thls lettor, we also ramind you of your sight, pursuant fo Committes Rule
26(a), 1o be represented by counsel provided at your own expense.

COE.WAT.OC.018888
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The Honorable Maxine Waters
November 19, 2010
Page 2 0f2

If you or your counsel have any questions, please do not hesitate o contact the
Committee’s Chief Counsel and Staff Director, R, Blake Chisam,

Sincerely,
ﬁ % %me
Zos Lofgren Jo Bonner
Chair Ranking Republican Member

ZLAIBtar

Euclogures:  Rules of the House of Representatives
Rules of the Committes on Standards of Offivial Conduct

[ Mr, Andrew Herinan

COE.WAT.0C.018889



402

CONFIDENTIALITY AGREEMENT

This Confidentiality Agreement (the “Confidentlality Agreement™) is entered into by
Representative Maxine Waters (“Respondent”), and Stan Brand, for himself and for and on
behalf of any and all personnel from the law firm Brand Law Group (the “Fivm™), including any
and all attorneys, support personnel, and other employees (Individually and collectively
“Respondent’s Cotnsel™), on this 2€ _ dayof v, 2010,

WHEREAS, an investigative subsotmittes (“Investigative Subcommlites”) of the
Committes on Standards of Official Conduet (the “Committee”) has been invostigating certaln
allegations relating fo Respondent pursuant to Rules 174, 18, and 19 of the Rules of the
Commitiee (as amended Jyne 9, 2009} (the “Commitiec Rules™);

WHER¥AS, the Investigative Subcommitiee has sohedule & vota on n Statement of
Alleged Violation (“SAV™) becanss it has “determine[d] that there is substantial reason to
helieve that a violation of the Code of Official Conduct, or of & law, rule, regulation, or other
standard of conduct applicable fo the petformancs of official duties or the dischargs of official
responsibilities by a Member | ., has ocoourred” (see Committes Rule 19(D);

WHEREAS, pursuant to Commitiee Rules 25 and 26(c), the Investigative Subcommiites
secka to provide Respondent and Respondent's Counsel with a copy of the Statoment of Alleged
Violatlon it intends to adopt, together with (1) all evidencs it intends to use to prave those
charges which 11 intends to adopt, including, to the extent such evidence exists, documentary
gvidence, withess tostimony, memoranda of witness interviews, and physical evidencs, and {if)
any exculpatory information (1) and (i) collectively refierred to heteln as the “Bvidence™);

WHERTRAS, pursugut to Committes Rule 26(f), the Investigative Subcommitice may not
make any suoh Bvidence available to Respondent ot to Respondent’s Counsel unless and untll
Respondent and Respondent’s Counsel agree 1n writing to comply with Committes Rule 26(f)
and malotain the confidentiality of such Bvidence untll such e 4¢ 48 gpecified in the Rule; and

WHEREASR, Respondent and Respondent’s Counsel understand and agroe that, to permit
the Investigative Suboommitiee to make the Bvidence available to either or both of them, both
Respondent and Respondent’s Counsel mugt agree 1n wrlting to somply with Committes Rule
26(f) and to moaintain the confidentlality of the Bvidence until such titne as is provided in the
Rule;

NOW THEREFORE, Respondent and Respondent’s Counsol hereby agree as follows: -

L. Definition of Confidential Information: As usod in this Confidentiality Agreoment,
“Confidential Information” shall mean all Bvidence made available to Respondent and/
or to Respondent’s Counsel, together with any and 'all information, facts, conclusions, o

1
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inferenves in any way based on, drawn, derived, or stemming from, or relgted o the
Evidence, whether oral, wiitton, slecironie, ot in any other medium, Including, but not
limited to, memoranda, reports, sumrmarles, other doouments, or emails, “Confidential
Information” shall also include any and all Bvidence provided fo Respondent and/ or
Respondent's Counsel after the date hereof, whether pursuant to Committee Rules 25 or
2(i(e) ot otherwise,

Prosestion of Confldentiod Information: Respondent and Respondent’s Counsel shall
mainiain the confidentlality of the Confidential Tnformation and not disclose it in any
way, shape or form to anyone other than Respondent and/or Respondont’s Counsel unless
stioh person or persotis Is/are subject to this Confidentiality Agteement or to au
agreement providing the same or substantlally similar protestion to the Confidenttal
Information (“Other Confidentinlity Agreements™), nutll the Disclosure Date set forth in
Bectlon 3 below,

Disclosure Date; Respondent and/or Respondent’s Counsal may niot dlscloge the
Confidential Information to persons not subject to ihis Confidentiality Agresment or
Other Confidentiality Agreements until (the “Disclosure Date™)
g, Such time ag » Statement of Alleged Violatlon 1s made public by the Cormittes if
the Respondesrt hay walved an adjudicatory hearing pursuant to Commities Rule
26(b); ot
b, The commencement of an adjudioatory hearlng if the Respondent has not walved
an adjndioatory hearlng,

Respondent’s Fadlure to Reoetve the Evidencea: The fallure of Respondent and

. Respondent’s Counsel fo agree in writing o protect the confidentiality of the Confidontial

5

Information, and therefore thelr failure to receive the Bvidence as permitted pursuant to
Commitios Rule 26(), shall not precluds a vote on & Statement of Alleged Violation at
the end of the fen-day petiod referanced in Commities Rule 26(c).

LimHations: The obligations of Respondent and Respondent’s Counsel hereunder shall
not apply to such pastions of the Canfidential Information that were in the possession of
the Respondent andfor Respondent's Counsel prior to the date hereof and which were not
aouired or ohtatned from the Investigative Subcommitiee or the Commiftes, Prior to
disclosing any such Information to any party not subject to this Confidentiality
Agreement or Other Confidentiality Agreements, Respondent and/or Respondent’s
Counsel hereby agree to notify the Committes in writtng at least five (5) days prior to agy
disclosure and, with that noties, 1o provide evidence of his or their possession of such
information prios to the date hereof,
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Notices: Inthe event of an Inadverient disclosure of the Bvidenos, Respondent or
Respondent's Counsel shall notlfy the Committee of such diselosure within five (5) days
of such disolosurs,

Remedias; Respondent and Respondent’s Counsel understand and agree that if the
Investigative Subcommittee determines that Respondent and/or Respondent’s Counsel
may have violated this Confidentiality Agreement, the Investigative Subcommittes may
avall iteelf of any remedy provided In the Commities Rules, including, but not Hmited to,
Committes Rules 19(c)(3) and 26(m),

Validity of Agreement; Counterparis: This Confidentiality Agreement shall not come
into fores and offeot unless and untll signed both by Respondent and Respondent’s
Covngel, The effeetlve date shall be the later of the date on which elther Respondent or
Respondent’s Counsel oxcoutes the Confidentiality Agreement, All exscuted copies of
this Confidentiality Agreement are duplicate arlginals, equally admissible as evidence.
The Confidentiality Agresment may be executed In counterperts, and such counterparts
taken together shall be deamed the Confidentlalily Agreement, A. facsimife copy ofa
slpnature of a party bereto shall have the same foree and effect as an original slgnature,

IN WITNESS WHEREOF, and each Intending to be legally bound, Respondent and
Regpondent’s Counsel have exeeuted this Confidentiality Agreement on the dates Indleated

below,

\—4%%&/////@ e 5128

The Honorable Maxine Watets

Date: 2010

Stan Brand, Bsq,
Brand Law Group
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CONFIDENTIALITY AGREEMENT

This Confidentiality Ag it (the “Confidentiality Ag ") is entered into by
Representative Maxine Waters (“Respondent™), and Stan Brand, for himself and for and an
hehalf of any and all personnel from the law firm Brand Law Group (the “Firm”), including any
and all attorneys, support personnel, and other smployees fmdividuaﬂy and cofleotively

“Respondent’s Counssl™), on this @ éay of _#A 2010,

WHEREAS, an investigative suboommities (“Investigative Subsommities™) of the
Committes on Standards of Official Conduct (the “Commitiee™) has been investigating certsin
allegations relating to Respondent pursuant to Rules 174, 18, and 19 of the Rules of the
Comumitten (a3 amended June 9, 2009} (the “Committee Rules™);

WHEREAS, the Investigative Subcommitios haa schedule a vote on a Statement of
Alleged Violation (“SAV™") because it has “determine{d] that there is substantial reason to
believe that a violation of the Code of Official Conduct, or of 2 law, rule, regulation, or other
standard of conduot applesbdle fo the performance of official duties or the discharge of official
responsibilities by a Member ., | has ocourred” (vee Committee Rule 19(0);

WHEREAS, pursuant to Comomittes Rules 25 and 26(c), the Investigative Subcommittee
seeks to provide Respondent and Respondent’s Counsel with a copy of the Statement of Alleged
Violation it intends to adopt, together with (i) all evidenos it tntends to use to prave those
charges which it intends to adopt, inoluding, to the extent such evidence exists, dooumentary
evidence, witness testimony, memoranda of witness Interviews, and physical evidence, and (i}
any exoulpatory information ((f) and (i) collectively referred to herein as the “Bvidenos™);

WHEREAS, pursuant to Committee Rule 26(5), the Investigative Suboommiites may not
make suy such Bvidence avallable to Rospondant or to Respondent’s Covnsel noless and untll
Respondent and Respondent’s Counsel agree in writing to comply with Committee Rule 26(5)
and maibtain the condidentialify of such Evidenoo until such tine as s specified in the Rule; and

WHERTAS, Respondent and Respondent’s Counsel understand and agree that, to permit
the Investigative Subcommitice fo make the Evidence available fo either or both of therm, both
Respondent and Respondent’s Counse! must agree in writing to comply with Commities Rule
26(£) and to maintain the confidentiality of the Evidence untll sueh thme 25 s provided in the
Rule; - - -

NOW THEREFORE, Respondent and Respondent’s Counsel hereby. agree as follows:

1. Definition of Confidential Informarion. Asysed inthis Confidentislity Agreement,
“Confidential Information” shall mean all Byidence made available to Respondent and/
or to Respondentls Counsel, together Wwith any and all information, facts, conclusions, or

1
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inferences in any way based on, drawn, detived, or stemming from, or related to the
Bvidence, whether oral, written, elostronie, or in any other medinm, Inoluding, but not
Hmited to, memotanda, teports, summaries, other docwments, or enails, “Confidential
Information” shall also include any and all Evidence provided to Respondent and/ or
Respondent’s Connsel after the date hereof, whether pursvant to Comenities Rules 25 or
26(¢) or otherwise.

2, Protection of Confidential Information: Respondent and Respondent’s Counsel shall
maintain the confidentiality of the Confidential Information and not disclose it in any
way, shape oy form fo anyone other than Respondent and/or Respondent’s Counsel unless
such person or persons is/are subject to this Confidentiality Agreement or to an
agreement providing the same or substantisily similar protection to the Confidential
Tuformation (“Other Confidentiality Agresments™), until the Disclosure Date sot forth in
Section 3 below,

ad

Disclosure Daje: Rospondent and/or Respondent’s Counsel may not dselose the
Confidential Information to persons not subject to this Confidentiality Agreement or
Other Confidentiality Agreements unti] (the “Disclosuse Date™):
2, Such time as a Statement of Alleged Violation is made public by the Commitiee if
the Respondent has waived an adjudicatory hearing pursnant to Comumities Rule
26(b); or
b, The commencement of an adjudicatory heating if the Respondent has not waived
an adjudicatory hearing:

4. Respondent’s Fuilure Io Recsive the Evidence: The faifure of Respondent and
Respoudent’s Counsel fo-agree in weiting to profect the confidentiality of the Confidential
Tnformation, and therefopothelt fiiliite 1o receive the Bvidence as pitmitied pursumat o
Comumittes Rule 26(5), shall not preclivde & vofe-on a Statement of Alleged Violation at
the end of the ten~day period referenced in Committes Rulg 26(c).

wr

Limitations: The obligafions of Respondent and Respondent’s Counsel hereunder shall
net apply to suoh portiens of the Confidential Tnformation that were in the possession of
the Respondent andfor Respondent’s Counsel prior o the date hersof and w}}ic.h ‘weie not
acquired or obtained from-the Tavestigative Subcomuniitee or the Corthittes. Priorto
disclosing dny such infotmition to auy patiy-not subject to this Cobfidertintity

Agreement of Other Confidéntiality Agreements, Respondent and/of Respondent’s
Coungsl heteby agree to nofify ‘e Comomittée in writing at [east five (5) days prior fo any
disclosare aind, with that notice, 1o provids dvidence-of his or their possession of such
inforgation prior to the date horeof.

COE.WAT.OC.057242
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6. Notices: Inthe event of an inadverient disolosure of the Evidence, Respondent or
Respondent’s Counsel shall notify the Commitiee of such digolosure within five (8) days
of such disclosure.

7. Remedies: Respondent and Respondent’s Counsel understand and ageee that if the
Investigative Subcommities determines that Respondent and/or Respondent’s Counsel
may heve violated this Confidentiality Agreement, the Trvestigative Subcomumitiee meay
avall itself of any remedy provided In the Committes Rules, including, bit not limited to,
Committes Rules 19(c)(3) and 26(m).

8. Validity of Agreement; Counterparts: This Confidentiality Agresmend shall not come
into force and effect unless and until signed both by Respondent and Respondent’s
Counsel. The effective dafe shall be the later of the date on which elther Respondent or
Respondent’s Counsel vrecutes the Confidentiality Agreement, All executed copies of
this Confidentiality & ate duplicate origluals, equally admissible as evidence,
The Confidentiality Agreetment may be executed in countesparts, and such counterpasts
taken together shall be deemed the Confidentafity Agreement. A facsimile copy ofa
signature of a party hereto shail have the same foree and effect as an origlnel signature,

IN WITNESS WHERBEOR, and each intending o be legally bound, Respondont and
Respondent’™s Counse] bave exeduted this Confidentinlity Agréemuant on the datds indicated
bolow,

Date: 2010

‘The Honorable Maxine Waters

‘Bymod, Esg.
Brand Law Grotip

Date; M&‘i SQ & , 2010

COB.WAT.OC.057243
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MAXINE WATERS Pieass ReverTor
Mpumn or CoNpRESS WARKNRTON, Bt (ERIE
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SUROOMMITILE O IBLLECTLIAL PROPERTY, May % 201 Fax: {523) 7679508
Conm THEE INTERNET

BustompTIE Oh IMaTRATION Pousy
ANEENOIENENT

Congressman Jo Bonner, Chairman
Committes on Bthics

1015 Longworth House Offics Building
Washington, DC 20515

Congresswomean Linda Sanchez, Ranking Member
Committee on Btlics

1015 Longworth House Office Building
Washington, DC 20515

Re: Request for Mesting with Sthice Committes Leadership and Staff

Dear Reps. Bonner and Sanches,

Now that the Ethics Committes has adopted rules and hived a staff divector, |
am writing to request 4 meeting between myself, my team and you and your
appropriate staff, as soon as is practicable. The purpose of this meeting is to reach
an understanding about a process which can be established to address several
issues relating to the Committee's abruptly canceled inguiry into my advacacy for
small and minority banks at the end of the 111t Congress, It is important that this
process be established and the resulting questions answered before the Coramittes
decides whether It will resume consideration of this matter in the 112% Congress
and, if 1t chooses to proceed, how it will do so.

In large part, | am maltdng this request because news reports have suggested
that there may have been improper actions taken by Comumittee staff and/for
Members during the Jast session of Congress. Prosecatorial misconduct {5 a serfous
and potentially prejudicial offense, and ¥f such misconduct ocourred 1 believe that t
have the right as the respondent to know the nature of the conduct and its impact on
the inquity Into my actions.

Further, dozens of confidential documents and other information in the sole
possession of the Committee have been leaked to persons cutside of the Committes,
including multiple news outlets, all in possible violation of Committee and House
rules and, in one instance, federal lew, As you know, the Committee i3 required
under its rules toe Investigate such breaches of confidentiality.

COE.WAT.0C.018927
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Given that almost six months have passed sings the Committee last acted, 1
believe that the delay and the lack of communication, particularly in light of the
intense political and media scrutiny I have experienced, violates my basic vights to,
among other things, due process, Desplte this, and at great personal, political and
financial sacrifice, I have been abundantly patlent as the Committee struggled to
organize itself. Patience notwithstanding and given the new makeup of the
Committee that includes a new staff director and five new Membars, these issues
must be addressed before the Committee can decide whether and how itwill.
proceed in this matter,

Failure to grant this simple and reasonable request coupled with the
repeated denials of due process {nthis and other matters befors the Committes
would reveal an extremely troublesome level of bias and lack of commitment to
fairness.

‘ 1look forward to working with you, my team and your staff to come to an
pquitable procedure aimed at providing transparency to this process,

Sincerely,

7744%;«, Holbie -

Maxine Waters
Member of Congress

Ca

Rep.John Boshner
‘Rep. Nancy Pelost
Rep, Eric Cantor
Rep. Steny Hoyer
‘Rep. Michael McCaul
Rep, Michae! Conaway
Rep. Charles Dent
Rep, Gregg Harper
Rep. John Yarmuth
Rep. Mazie Hirono
Rep. Pedra Pierhaist
Rep. Donpa Edwards
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UNITED STATES HOUSE OR REPRESENTATIVES
Commnittee on Standards of Official Conduct
Adjudicatory Subcominittes
In the Maiter of
REPRESENTATIVE
MAXINE WATERS

RESPONDENT'S REPLY TO COMMITTEE COUNSEL’S RESPONSE TO
RESPONDENTS SECOND SET OF OBJECTIONS TG COMMITTEE
The debate between the parties eulminating in Committes counsei’s

November 5, 2010 filings exhibits the parties’ widely divergent views of the function and
purpose of a Statement of Alleged Violation [SAV] under Committee Rules, Morg
broadly, the parties disagree concerning the application of Committee rules to the general
conduct of the adjudicatory hearing and wl.lat factual and legal eloments are necessary to
establish the thres counts set forth by the SAV,

Respondent's x;iew, reflected In every one of her filings to both the investigative
and adjudicatory subcommiitees, is that Committee rules, precedent and due process
concerns mandate that the SAV clearly and fully articulate the charges and the attendant
factual basis for such charges against the acoused at fhie thne that an investigative
subcommittes transmitted the SAV to the full Committes. Comumitteo counsel adopts a
more expansive view of the process, advocating that trangmittal of an SAYV Iimits neither
counsel’s subsequent investigative authority nor the universe of facts available for

presentation to an adfudicatory subcommiitee,

COE.WAT.0C.018859
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Indeed, Commities counsel asserts that the investigative subcommittes’s rulings
have “no bearing on this adjudicatory subcommittes's view of what facts are relevant at
the hearing.” See November 5 Response at 71.34; see also id, n.35 (subcommittee’s
ruling “has no bearing on whai evidence is relevant in this matter®). If the investigative
subcommities’s views on the SAV are indeed irrelevant and Commitiee coux)sél is
permitted to expand the scope of facts af issue, then Respondent presently has no
guidance for measuring the factual and legal scope of charges against her,

" The determination of her witnesses list, currently due tomorrow, is one example
of the current issues facing Respondent in presenting her defense, Obviously, the scope
of the facts at issuc and the time limit applicable to her presontation will affect

. Respondent’s deofsion as to which witnesses to call, Of course, other cons&derations,
including stipulations and exhibits, will also be affected by these determinations.

- Thus, Respondent files this Reply to Committee Counsel’s Response to
Respondent’s Objections and Response to its Motion for Adequate Time for Hearing, In
order to resolve thess issues, Respondent hereby respectfully requests that the Committee
Chair and Ranking Member convene ag soon as possible an executive session with
Committee counsel and Respondent and her counsel {o resolve these issues in a forum
analogous to & criminal pre-trial conference.! Respondent believes that such a session is
in the best interest of all interested parties; establishing these “ground rules” will enable

Respondent to adequately prepare and present her defenss, while concomitantly allowing

' Although Respondent believes that these issues can be best addressed by convening

all parties in person, should this request be denied she would ask that the Chair and
Ranking Member address her concerns in s detailed, written order, Respondent would
also accept the opporiunity to address these issues more fully in written form,

Response and Reply to Committee Counsel’s November 5, 2010 Pleadings
Page 2
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Committee counsel to best prepare it case; doing so would also ensure that the
adjudicatory hearing will comply with all Coramittee Rules and be cqnductéd and
conciuded in an orderly and efficient matter.

Respondent previously requested guidance on these and other related issues in its
Motion for a Bill of Particulars, which was hastily denied by the investigative
subcommittes, Accondingly, Respondent requests that the Chalr and Ranking member

provide the parties with an opportunity to address the following issues:

1. Do Committee roles limit Committee counsel to presenting the facts set forth in
the SAV? In short, is counsel limited to utilizing facts and material acquired prior
to transmittal of the SAV or, as it hag done, may counsel continue to develop its
factual presentation post-transmittal? Respondent believes that Commitiee Rules
19(£), 20(a), 23(c) snd 23(n) govern this question.

2. Are the patties bound by the investigative subcommittee’s factual and legal
rulings? How will the adjudicatory subcommittes address potential conflicts
between the SAV and the Orders issued by the investigative subcommittee? For
example: '

a. Inits Memorandum in Support of Order Denying Respondent’s Motion to
Dismiss, the investigative subcomenittee devoted a section to the proposition
that the “Statement of Alleged Violation Asserts that the Actions of
Respondent and Her Chief of Staff Appeared to be for Her Benefit, Not that
the Actions Actually Benefitted Her.” Memorandum at 13-14. However, the
SAYV asserts the relevance of the fact that “preservation of value of
Respondent's husband’s investment in OneUnited would constitute a benefit
to Respondent,” Y61, :

b, Inits Memorandum in Support of Order Denying Respondent’s Motion to
Distniss, the Investigative subcommittes ruled that “the [SAV] does not assert
that OneUnited was ultlmately assisted by Respondent’s Chief of Staff’s
actions.” Memorandum at {3-14, However, the SAV asserts that
“Respondent’s Chief of Staff provided continued assistance to OneUnited in
their efforts to obtain legisiation that ultimately resulted in OneUnited
receiving funding from Treasury.” 42,

Response and Reply to Cormmitiee Counsel's November 5, 2010 Pleadings
Page 3
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3, Does the adjudicatory subcommitiee agree with Committee counsel’s assertion
that the adjudicatory hearing is de nova? Does this standard of review apply to
both the facts and the law af issue? ’

4, Sirailatly, what Is the effoct on this process of respondent’s constitutional due -
process right to be notifled of the factual and legal allegations against her?

5, What are the elements that Conunittee counsel must demonstrate by clear and
convincing proof to establish the three counts in the SAV? Does the House Ethics
Manwal establish these slements and their burden of proof? Respondent sets
forth a list of representative examples below:

a. ForCount I'of the SAVY, the House Ethics Manual at page 13 states that House
Rule XX, clause | “was included within the Code to deal with ‘flagrant’
viclations of the law that reflect on *Congress as a whole,’ and that might
otherwise go unpunighed,” To illusteate, it lists criminal or similar conduct,
such as bribery, diversion of campaign funds and sexual misconduct, Ttis
evident in its writings that Coromittee counsel disagrees with Respondent’s
regding with what coungel desoribes as “the brosdest™ provision. What is the
cotrect reading of the extent of this provision?

i, Further, what House rule or standard of conduct governs the
application of the sppearance standard fo this count?

b, For Count IT of the SAV, Regpondent is still unclear as to the scope of this
charge; i.e., whether she is charged with actually receiving a benefit or simaply
the spirit or appearance of such a benefit, The BAV is contradictory on this
point. Furthermore, Respondent and Commities counsel evidently disagree
on the how to define “compensation” under this charge. What is the correct
reading of the extent of this provision?

i In addition, the Commnittee’s Report In the Matter of Graves,
H. Rep. 111320, 11 1% Cong,, 15t Soss. (2009), 18 states that
“10 establish s violation under House Rule 23, clause 3, ., it
must be shown that a Member impropetly used Iis ot her
official position. . . and that the Member received a direct
pecuniary benefit,” Further, the House Bthics Manual at page
17 states that House Rule XXIIIL clause 2 has “been interpreted
to mean that Members, officers, and employees may not do
indirectly what they would be barred from doing directly.”
Accordingly, doss this require that Committes counsel
establish that Respondent's Chief of Staff’s purported actions
violated House Rule XX1II, clause 3 (causing an “indirect
violation” o the part of the Respondent)? I not, then what

Response and Reply to Committee Counsel’s November 5, 2010 Pleadings
Page 4
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elements must they cstablish 1o prove a violation on this
cherge?

ii, PFurther, what House rule or standard of conduct governs the
gpplication of the appearance standerd to this coum?

¢. For Count ITl of the SAV, whether the “reasonable person” standard applies to
all counts of the SAV, just this count, or just the sscond clause, subsequent to
the semicalon, of the Code of Bthics for Government Servics, section 5, Must
Committes counsel establish both clauses, or one or the other?

i, As Respondent requested in her Motion for a Bill of
- Particulars, what is the definition of “special favors or
privileges” for purposes of this charge?

i, As Respondent requested in her Motion for a Bill of
Partioulars, what is the definition of “aceept . . . favors or
benefits” for purposes of this charge? Does this require a
transection with another person or entity?

6. What s the relevance and effect of Commitise precedent? For example:

8. In the Matter of Graves, H. Rep. 111-320, 111™ Cong,, 1at Sess. (2009) and In
the Matter of Sikes, L Rep. 94-1364, 94% Cong., 2d Sess. (1976} establish
that being & member of a class does not disqualify a representative who is a
member of a class from acting on bebalf of that class, For example, Graves at
page 18 held that “even if [the witnesses'] testimony benefitted only the two
compsries in which Mrs. Graves wag Invested, [the member's] personal
financisl inferests would have been affected as members of a class of nvestors
and not as individuals.”

b, Iu the Matter of St. Germain, H, Rep. 100-46, 100™ Cong., 15t Sess. (1987
emd the investigative subcommittee’s recent ruling denying Representative
Rangel’s motion to dismiss establish that the Committee cannot presume

_ improper motive of a respondent without direct evidence of such motive, Is
Cominittes counsel required to establish Respondent's alleged improper
motive by clear and convincing evidence?

¢. Inthe SAY, Committee counsel draws a distinotion between Respondent's
actions relating to the National Bankers Association and those allegedly
relating solely to OneUnited. Yet, in its Memorandum of the Chair and
Ranking Member to the members of the Committee in the Representative
Tom DeLay matter, this Conunittee held that gven if Rep, DeLay's staffers
"were involved in monitoring or even seeking commitments to the Westar
provision" because the “major sctions’ on the provision were taken by

Response and Reply to Committee Counsel’s November 5, 2010 Pleadings
Page 5
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[another member].” Aceordingly, there was no “special favor,” The
Committes also noted “that the complaint carries the suggestion

that any action on any legislative provision that would benefit only one
company ot eatity is by definition an impermissible special favor, That is not
the case.” Accordingly, even if the adjudicatory subconumittee were to find
that the actions at issue related to Onellnited alone, doss Committes counsel
have to establish that those actions were “major actions.”

In preparing her defense at present, Respondent and her counsel are significantly
hampered by the uncertainty regarding the adjudioatory heating procedures and the legal
applicable to the proceeding, Without the benefii of resolution on the general issues
raised above, Respondent is unable to develop and prepare a substantive, adequate
defense, She belioves that achieving resolution on these issues will serve the best
interests of both interested parties, the Commiites and the House of Representatives as an
institution.

Accordingly, Respondent requests an opportunity to address these issues at the
catliest possible time and a stay of the November 8, 2010 deadline applicable to wimess
Hsts and exhibits currently in place. Finally, Respondents stmple response to the Motion

for Adequate Time for Hearing is that the adjudicative subcommittee lacks any

mechanism for reviewing pre-hearing appeals of previously decided motions.

Respectiully submitted this 8h day of November, 2010,

Response and Reply to Committee Counsel’s Novsmber 5, 2010 Pleadings
Page 6 .
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Onelnited.
BANK
August 22, 2008
The Honorable Muxine Waters
U.8. Housw of Representatives
2344 Raybom Hoyse Offics Building

Washington, DC 20515

Ret  Minority Bepesitory Tusfitutions and Faunie Mae/Freddie Mac Bquity
Invesimenty

Dear Congresswomen Waters,

Plense find the attached memorendam outlining the issues in conseetion with effect of
ihe recant decline In the stock prisos of Fanrde Mue md Freddle Mao scouitles, and the

adverse offect on minorlty depositary institadons, i

T have also attached ar artiols that shads some broader Light on the situefion soross the
banking infustry, As Chelomen-Blaotof Sie Nutlonal Basimrs Association, cotld you
kindly providhe gohtects for me o Bllow wp wwith =2t Parerie Mae s Reedilie Bao, s well

as the U.5 Diepartrment of the Treusury? As abwaps, we appreciats your aislsines in
those ared ofher migtters of orifen] fnportance to minouity depository indtitutions end the

cimmrEities wo gerve.

Vary traly youts,

Robert Patiok Cooper
Bentor Counsel

RPCiprp
Hngs.

Onsliitad Beok 3003 Cronshow 8. Las Angetes, A 50015 oI 1 e 323.280.7748 v onouritetom .
COS.WATERS.2
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The Bmpact of the Decline bn Faundo Rine and Freddie Mae Preforred Stock Price on
Community Development Finapclal Thetituiioas’ and Minerity Banks® Capital

Tssuer

The recent decline In the value of the preferred sfock of Government-Sponsored Butifes
(“GBHs™) creates significant and possibly fatal Iosses for mainority barks, Community
Development Financial Institutions (FCDFIs") and aotfor-profit organizagions,

Background:
Cestain community financlal nstitutions, sach as CDFIs and minoity banks, a3 well as 8 host of
nof-for-profit organizetions, fvest in GSE secusities, including bonde and preferred stock, as &
fanotion of their community develogment charters and other community dswlsymm and
support mandates, The U8, guvernment hes committed to providing support, eiisuring the
vighility end growth of these typos of entitles (ses Rinmeisl Hnstifotions Reform and Revovery
Aot of 1989, Section 308 and the Risgle Conuninlly Developrent and Regnlatory Improvenient
Actof 1954), Thess commuaily financial insttittiors favest thelt funds in G8Bs s & way 0
suppoet sffordable koustng inftiatives until they can place thete Rmdéinto vther comuumity
development sofvitfes, These commmunity Snanclal fustitutions sre noither spasnlators nor large
ingtitntions capable of teplw&:glarge zmounis of lost capital. In n reciproved fshion, QBEs
héve suppotied CDFTR and minority banks throngh equity investments and deposity and have
served as & cleating house for sommunity leading,

Critieal Iuﬁwﬁan Points
'Th‘ Us. Treasury’s affempt o roassure Investor confidence by ifs zeadiness and willingness to
nvest capifal into GERs has unexpectedly rasulted in deolining values of GSE seourities,
Spesificelly, iovestors huve been unwilling to purchase GSE equity securifios besaus of the
unearfainty a3 to the potentisd affects & govermment Investment might have on the value of
exising seourtios. Censequently, the prefirrsd stosk of e SRS Bus dropped to the paint
where fnanvlel Institetions fhint are requined fo mark the secutifies to muket to calculste
regulatory capital on thelr thind quarter call reports may nesd to report significant “puper” fosses
if the velus of these seonsitles doos not recover by Septembar 50, 2008, This deteroration of
regulstory eapitel could cause severe damags and possible Bilures actoss the bsmkmg industry,
and prineipelly within ﬂ%ﬁ mincrity and CDF banking sestor,

Reaomurendad Solxtionss

1, Tressucy nsmpfem plun fo reassure investors in GSE securities by affivmatively
stating that I s golug to purcliare preforred stock on sssoniially the same terme aud
sonditions of cxicting preferred stook, priey fo the snd of the third guerter, This
move would help shork ap the velue of ell GSE seourities, helping the government, GSEs

-~ and hvestors,

2, Avoid cﬁmmge to mixwx-ity hanle, CBFIs and m&f&r-px’oi‘zﬁs by eanverfing thelr
irnresﬁmmfx into the seme seourities the government purchases Som G8Hs, or simply
rod ng thelr investments as patt of 2 government investaent plan in OSEs, and
ofhierwise offer protection to thoge institriions consistent with the govermment™s
obligations wnder FIRREA,

CO8.WATERS.3

CSOCWAT.000708



421

Sovsreign, Hidwsst Battered By Fanaie, Freddie Preferrsd Stock

BR
pug 22 2008 QrgAdl

By Mark Bittmar and Shannon D. Harriogion

Ko, 22 {Bloowbarg) -~ Hidwest Bank Holdings Ine. Chief
ITovastment Gfficsr Don Wiast is wagering U.8. Tressury Secrebaty
Henxy Patlson will rezeue him from & f3lling $67 million stake
in Fannie Ka& and Froddis Mse,

Belrose Pack; Illinols-based Midwest and hanks £rom
Thiladelphla-based Soversign 8 ¢ to Frontier Pipmnclsal Corb.
in Byarety; Bsshington, own profarred shates in the balezguersd
mortgage~finahos conpsblas that have lost mers than hslf thelr
$35 Blition veling gifes June 30. Covdern thal Panlson may step
in with & ressue plen that would wips them oub slobg with camson

- stook ipvestire hax sent the securikies tusbling.

CMLogbess wa mxe bebiing on Paulsen, '’ ®lest said, ‘'¥We
hawe to belfeve that hisz plan carcias ths dey somshaw. '’

Miduwset, #n ovner of hunks in Tilinels, hms $67.5 miilien,
or as such a¥ 23 pepcént of ity misk-welghted assebs tied up in
gashingtoni-basad Fannie and Freddie of Molemn, Virginia,

Sntl, vepional bapke mxy have the west to lose from the
stumblex in Pannie and Eruddie, and Baulson may xisk bank
failures unless he probsots preferzed stockholders, sald Ira
Jersey;. an intersst~rata strateglst ab Credit Suisse Group A% In
Wow York,- fhe ispact oun the preferssd holders "“may ha an
importet: drivert! in Paclson's deoisiong, Jepssy zaid.

N wipeout of the prefezreds could have implizations foz
the capival of the gresbtex £inancial system and thess reglonal
banks that sight have rassenshly precarlous capltal
situsbidna, '! Jersey sadd., ' ¥ou den't want to make thak worss

if youtre the government, !
’ *Eeno élarity’

»

patlson, who wou apppoval Srom Cotgrsst lash month to pump
welinited swounhe of axpital into Patnle snd Freddia, hien't
sald how agaremas wdy work. While the common and preferred |
shares ledtdaliy rose after he anhounded Kls plan, that ophimlisy
has venishod ou spocuiation that the dateriomiting housing
m:rket iz depleting the compardes® capdtel, fovding Paunlson to
step ln.

paulson, 6%, has provided “‘zera slapity on the issue wnd
until the marked knows where Henk is gelng to be in the
capltalization shuucburs, then it geus worse and not better, '’
said Paid Motulley, = money mansger st Newport Beach,
Callfornis-baked Paslfle Investment Munsgemant Co., whish
wvarzesy the world®s largest bond futd,

Treasury probably will get preferved shares as part of any
bailout, slisinating the wvalug of bthe odtmon shares and oansing
“*a lot of paint? for preferred sharshoiders, who will rank
batiind the goves toin pey and mey hove thelr dividend
ont, according to Friedwsn Billings Remsey & Co, analyst faul
Miller in Aekisgton, Virginia. CredibSights Ino. auslyit Richard
Hofmann in New Tork sadid helders should ““brace’! for & deferrzl

s ~ Your definitive scurce
$ you nesd help wn the DIOMWBERG press tha HELP key twice
Copyright (o) 2008, Bloomberg, %. Py
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aRr Soveraign, NMidvest Bektered By Fenole, Freddis Irefepred Stock
Aug 22 2008 0101101
of dlvidends,

Revelvarship

The Tressury may weit until Famnls sed Freddie's capital s
50 exoded that ragolztors can put thew into a revaivership, seld
Endrow Laparxiers, masaging divectop st Inbernstionsl Stretegy 2
Investment Group, & mongy mansyenment and resesrch firm in
Washingbon,

Tregsuzy spokeswoman Jennlfer Zucoarslll referzed to.
Panlsonis duly 2% speach, in which Be said Fennis and Freddls’s
“rptability is aviticsl to Ffinsunolael ssrkeb stability, V' hecauss
thelr debb iz held by banks around the world. She declined
furthey oomment.

rannie Kty $Y Rilllion of 8,28 parcont perpstual preferved
shares have deslined 52 pavecent to $11,06 since Jung $0. They
fall 27 parosnt this weak, with thea vleld zdsing o 19.4 peroent
£rom 13.9 poreent.

- RPredde Hao's $1.3 bllilen caf 8,57 peroent preferred giock
has plunged 60 parcent to §7.25 since June 30 and 37 pavcent
this wesk, puehing the yield to 12,9 pervent frem 12.3 pexcent.

*Viewed as Safe! '

Y Ra pought 'chem when they wers viewad as safe,?t said Heng
Chen, chlef financis) offices of Gsthay Gsneral Bancorp in hos
hugeles, which has 8308 nillion of Yaunle snd Froddls seouriiics.
CrIEYs haad to tell sow. !

Cothay, whoss Yeb Site says AL has boen offering finencizl
serviges to-the Chivese~Apericsn somopndty sines 1962, haz
g£zilen 31 porcant iy Misded Steck Hesket tmﬁng thiz yeur, The

* sompany W down the valug of &8 Batinde and Preddde -
secunttion by $8.4 pdllion last qumvter,

Preferred shives xank ons 1éval shova aemm:an stock in the
capiual shrooture, shich L& yssd to debeouine the priovdity of
paymenk In the ovent of a bankruptoy, Bendor debt holdess panh .
Birst, then the compandes! suiowrdinzted Bondholdevs zollwed by
prefurredy then egniby,

Pamide uas odéated by Congvess a& patt of Franklin D.
R@oseveiﬁ“a Hew Dsal if the I930s and beoams = pubkicly owned:
compahy in 1858, Preddle was starbed ih 1979, when the scoueny
wag gtrained by bthe Vietnam Xer,

CBvery Bank Has Themt

The canpanies, which own o gusrantee sbout $5 txiiiion of
the §12 tyililon of eubstanding U.5, Hams loans, were developed
to expend Financing to Hemsbuyers by purchasing nortgages from
Iendeze andd packaging other loans Into seénuritiles that bhey then
gumnbe&. Thedr ohtrbers dmply bhat the govermment will stand
behind the debt, The squity dofen’t get the same baoking.

Bsnke bought Freddie and Fammie praferred siock becsuse

ean be used a2 cupitel that reguistors require to cushion
agringt Joszes on losus. Bznky wlso yeb & tax break on 70

- Your definitive wourge
If you need halp .Gh the BLOONBERG press the HELP key-twice
Copyright {c} 2008, Bloomberg, L. .
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' 30F 4
BR Saverelgn, Midwest Battared By Fannle, Freddle Preferrsd Stock
hag 22 2008 0:01:01
pereant Of the securdtdies, weking ¢hem abtractive to own, sadd
Midwest s Wast.
" Thase are the only twa oompaniés that the regulatonrs have
allowsd banke Uo bold in thelr portfollos, ! wiest said.
“m:fgbody knows we heve them. It seams like every bank has .
ther,

BSoversigm tumbled for a fourth day yestewxday o concern Lig
$638 milliion stake way Do worthless in a ballout, Tha savings
and loam sald In July it may take ““signifieant’? charges on its
holdings. Chisf nsinlal Offfcer Kirk Walters said vestordsy
the conpany would heve enough capltel “‘“in a worst-caza
sesnario.t? ‘

Ramd £lesbions

Prophior owng $§ million of Fennle end Freddie ssoupitias,
The bank cut Lfs dividend by two-thirds in Jume, saying the
deterioration in the housing merbet was affeching borrowsrs, Tta .
shares ere down 51 percent this ysax,

rrEtr dust a hard one to flgure crlght now and seoond quess
whab they'ra galng ta do, 't Prontler Chief minsneisl Offigsy
Sarol Wheelur sadd in & tslephone intenview, '‘The ramlfications
are so big. T thivk every bank scross the coyntry hes gob some
preforvedy soroys their portfolis,t!

Pouloow must alis welgh whethey hurting preferred
sharehaldans wonld cripple the 3350 billlion market that banks
across bhe sountzy aiso rely on for finsncing, sald .
CreditSights® Hoffman, Batks zold §76 billioh of preferreds this
veay to Polster capital after mere than 8500 Billlon of owvedit
logsss and wrelikedowns, . :

**My fear ls thet If the Ireasury allows the preferzeds to -
£211 o zawe, all they're galng to do Is shift the prohlem From
two apbtitier, Fannle and Froddls, &o the 8,000 banks thit hold
this in their portfolics, '! Rlegh st Midwesh said,. Sharee of
Kigpest, with 538 employess st ths end of 007, are down 63
pereenl this yesx. Rk .

®iosk sald he'd ba wiliing to sell the preférred ssouriiisy
at 70 cents on bhw dollax, ‘‘I'd take it,'! Wiest safd, *‘Take
it and mova on and nad look back,tr

+

Por Reldted Hews) i i
yest~rend stoples ol preferyed stooks: TNI READ PFD <G0>

Por news on Midwsst's earningsy HBHI U8 <Squity> TCONI RN <00

For top bond newss POP RON <GO» .

~=Fith repovting by Sxrolise Balas, Linda Shen, Brysn Feogh znd
Tody Shenn in Naw Yerk snhd Devii Kepewkl, Rebsows Christis and
Tohi aiinsl,ey in Rmehington, Fditoxs: Emma Moody, Romaine
jostiak

o gontact the reportess on this stery:
latk pit i Tork
& +1-212 or TEeloonbarg. b
hennon D, narpington in i York at +1-222E [
~ Your de: ¥e soures

Baomberg
If you need help on the BLUOHBERG press the KELP key twice
Copyright (o} 2008, Bloombsrg, L. P,
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: AOE 4
BR Soversign, Uidwest Battered By Fannie, Fredile Prefarred Stock

ug 22 2008 0:01v01

hloombery, net

To contact the editor rsspongible for this story:
Emma Moody &bt +1-218~617 “Shloambexy, net

) Bloumberg ~ Your definitive source .
If you nesd help on the BIOCHBERG press the HELR key twice
Copyright {c} 2008, Bloomberg, L. P, .
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YAD COUFER 3”“ B-F

Sep 07 2008 2 488K

September 6, 2008

“The Fororable Henry M. Panlgan, Jo
Secreiary

United States Department of the Treasury
Oifice of the Treasurer

1500 Pennsylvania Awewne, NW
Weshingion, D.C, 20220

Res  Nationel Baskers Agsselation = Conments Reguodtog Tmpaot on Minorlty
’ Bl fo Connsction with Consarvaforship of F:mm: Hxe snd Freddic Mag

Dreer hir Secostary:

1 am writing thip leftsr on behelf of the Natlonm! Banlers Assosiztion ("NBA"), ths
Targest and aldest tade arganizetien In the United Satss vepresenting minority and
wamen-owned banks and fhrifty, founded in 1927, o wnong other roles, setve as an
advocate on leglshative mnd regalniory matwes,

We me wiiiing this Iotter uyrgently regarding your peading reselition of the situation
reganiisy Faonie Mee and Preddie Mao (eezﬂectm:!)q YGERs™. W want to susups
firgt the iterests of reinoiity banks e proparly proteated in any such resslution, To be
cleary ‘wr aiv notwling fr minoriy bsuke fo recshes smy windfll fram -
S reeolotion, Bether, we shuply dre coebibicy 5 rettrn of the menoy we invested In
e GERs In other words, sock mitiority bauk would demoestrate the smound of
femcs 1 lnvested judy the pesRirsd stook of The G, s be assorad of recstving
£het mxronnt In veturn £ pard of sy vevulution you develop. At & Bare nrinfmom,
we nege the GSE regoketion to inokde & proviiion thet sny ntinobity benk that wil]
full dus fo its isztmcus i SSE prefiered stock wonld shuply hive Zt: Trovestiett

retgrned,
We understand why you e acting {0 pracstve the G8Es, Tbe G8Ey serve an imporiant
role in the fabrie of 1S home sunsrhiip, meking home ownersblp more available jo the

diffzerdy of the United Stetes. Thess sostsd banefits, as well 28 e sconomio oa!am::y
that would follvw wers the G8Bz i colla;pse. more fhay wamant govarmment astfon
on thair behml

We zre wiithng &ds fottor © re-eophmsize, sx FIRREA bas miade olear statuiosily sinse
J289, the importast volg of minority banks in the whan mner clly communities of
Americs, Unlike msjordty banks, whish princlpally focus on profit, the express mission . -
of minority bamks isto promote theas underbasked, wderprivileged communities, and
serves es & rare besoon of hops to theit residents,  Accordingly, just 25 the GSEs serve

1513 F & 2skington, D
e R LR
B

CO8.WATERS. 2
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Sep 07 2008 2:48AN  ¥RU COOPER si7- [ R e

erifical economdo and social roles ih Americs, minority banks huve no Jess impartance to
the commuinities thay serve — comtianities that ars wholly neglected by the vast meger&ty
of finaneisd institotions. Iondsed, In pan duc o the it of thefr mh
minority banks have soquived substuntinl imerests int the preferved stock of the O8Es,

Ascordingly, we submit that thete I o loss reason to protest rdnority bandos that invest
i (3SEs than the reasons for the fesalution you are developing for the GSEs themselves.
Both serve critical sodlal snd scanomis rolss & thelr commrinider. We would tharefore
strongly drge that aty resolian; in addidon to providing pesded eapital to: the (8Es,
zlzo provide for minority banke o be profecied wiilt respect W those proforred stk
interests, As steted shovs, eash mitiority bank would Jemonsgivats the amoust of Rinds &
mm&&mmt&ﬁpw‘medmwﬁwﬁs‘as.mibsamaﬁcfmvmgﬂm&mmtm
rotten ss peit of any resoltion you develop,  To snswrs that no Inzporopdate
comssuenves pestlt veith e bunk repulatary egencles o the friveriz, we also wiould ask
that the meoltion meke cher et therepuistors toeat s right of repeyment =
squivaiant to Her ons capited during evy Interim period peior to the sesipt of funds by
shnmincmybemizs

W spproniate this sotion on. our behald Ifyou do not aﬂvptaﬁzsmqucst, mEny minority
bty will fall slong with te G858, In suweh » oftcomstancs, wssubmiuhxtyw
resolution would not have AlAUsE Y parpose. Ax while It wx&mpmmém
housing and socil envirommimt of the United Sistes st amaoro level, i will not
haveprotested the whan bnér oty Compiuntiies nnlgualy served by minerity banls,
Then, nos agaln, the: arbmr poot aark wnderbanked would bave recedved & lesser benafit
than other constitusts that vely ol the GSBs, Stk 2 result would be wholly confrey to
te purposss setforth In FIRREA i 1985, snd instimbreble bank tepsilstory
and goeesmment profounsements e then, Mmmﬁmémmaﬁy,smkamﬁtm&idbs ’
somtrary 60 any diclared efforts of this comtry mmag;zxzﬁ and improve the Hves of
mmd@mﬂws

Thank you sgabl. Cbvipasly Gds s erfieally mportant to us, I you hive any guestions
whetsoever, or any doutis whatsoo loming this recomemendaton, pleese cal}
e urdersignad iremedintsly ot '

Bineerely,
Robeart Patrick Cooper
Chalrman-Elect

ot The Honombis Barnsy Frank
The Honorable Maning Waters

COS.WATERS.10

CSOC WAT.000715
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FOR IMMEDIATE RELRASE
Contact: Mich '
202

[

-

PRESS RELEASE

The Board of Divectors of the National Bankers Association (NBA) at s 2009
Legislative/Regulatory Conference being held in Washington, DC from March 1715
reviewed the events previously reporied by the Boston Globe on March 14, 2009
regarding actions taken by the Association’s then Chair-Eleot and. Chaxrpewon of its
Legisletive Conumittes, Robert P. Cooper.

The Board determined that actions taken by Mr. Cooper werd consistent with
practices and anthority granted him by the Association.

Foz over 80 years, the National Bankers Association bas served ag the voice of
minority banks, As that volee, the NBA’s overarching goal Is to protect, preserve apd
promote minority banks. As minority banks face many wnique challenges i this difficult ~
economic-environment, the Association will continue to solicit the support and the strong
advocacy from the Whits House Admmxstra’uon, moembers of Congress and regulatory
bodies ko aid i its mission. .

30~

1513 P S;reet, NW., Washiogton, D. O 20005
o SR .. 567y ARRKLAR

CS0C.WAT.NBA.0O00O117
COE.WAT.OC.013565
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Hoore, Mikael

Froms Jeffers, Erlka

Sent: Monday, Ssptember 08, 2008 8:18 PM
Tos Harwitz, Jonathan; Moore, Mikas!

Barney would like me to go to the 10 am meeting at Treasury and NBA with you tomorrow. Don't leave
without me, please.

Welers 07194231
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MEMORARNDUM

To: Bameg e
Froms Briks, >
Date: September 9, 2008

Re:  Update on Treasory Mesting with Nationel Bavkers Assosiation

Staff fom Rep, Waters” and Senator Kenry's offices and T attemded the meeting at
Treasury with representatives from the Nettonal Bankers Association (NBA) (Bob Cooper,
Chair-elect of NBA nod General Counsel of Ons United Bank along with Kevin Cohes and Terry
Witliats from Ons Unfted Bank; and Greg Lyong, oufside counse! for NBA). Staff from FDIC,
OCT, 0TS and the Fedaral Reservs also sttended the meeting,

One Upited Bank
One United Bank fad shout $25 miltion in Fannie and $25 million in Freddis in praferred

stock and they maintain that the back s now functioning with effectivelyno capital. Bob Cooper
asked Treasury to buy back the preferred GSE stock of MOTs that may otherwise fuil duefo
overexposare from prefrred GSR sfovk. They evtimate that this bay-back could ameust fo sbout
375-3100 million to address MOTs* valnerability from overexposure of GSB praforred stodk.
EDIC, fhe primary rogututor for One United Bank, indicates that they have already been in
contact with the batk to try to deviss 2 plan to addrese the capitgl prohlem and thaf prompt
corrective action; If triggered, would still give the bank about 90 days to address any caplisl
issues. Given the diffenlties of raising capital for MOTg, however, One United Baok argued that
it was i serions denger of fuiling if Tressury decides not to offer some soxt of protection ofbuy-
back to it. No commitment was made from Treasury staff at the mesting, other than fo consider
fhe requsst.

Other Minoriy-Ovwned Financisd Instifutions

Although Bob Ccope& has framed the problem of having significant exposIIe of preferred
(3SE stock: as one thet is, or could be, affecting the solvency of other MO, it {s unelesr to wae
whather thery are any ofler MOTs thet are facing the same capitel sitoation as One United right
now. During the Tressury mesting, FDIC staff asked Bob Cooper directly what informetion he
had on the scope of the problem facing othsy MOTs and his answer was vagne, Heresponded
that he has heard some snecdotal information from other MO bt that those banks are uniiely
to slep forwand to confim this Information dus to the potential public relations problems thef it
sould cause. FDIC staff scemed skeptical that the scope of this problem with MO was
widegpread. Althoogh initially, Bob and Kevin indicated {hat the problem facing MOIs could
Tlely b solved with §100 milkion buy-back fom the affected instifutions, af the dlose of the
meeting, they mentioned a lower amouzt of §75 milten,

a

COS.MW . FRANK. 27
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Page 1 0f1

Jeffers, Ertka

From: Moore, Mikas!

Sent: Thursday, September 11, 2008 12:45 PM
To! Jeffers, Erika

Subject: FW: NBA Letter to the Treasury
Aftachments: NBA Treasury Leter (081008).pdf

Mikael Moore

Chief Of Staff

Congresswoman Maxine Waters (CA-35)
01 202

¢, 202

£+ 202-223-7854

From Phillip Perry [maits B @OneUnited com]
Sent: Wednestay, September 10, 2008 8:46 PM
To: Moore, Mikael

Ce: Bob Cooper

Subject: NBA Latter to the Treasury

Dear Mikasl,

Attached please find the National Bankers Association's letter to the U.8. Depl. of the Treasury. Please
don't hesltate to contact me If you have eny questions or if | can be of further assistance. Tharnk you.

Phillip R, Perry
Department Administrator
Legal and Business Development
OneUnited Bank
100 Franklin Street, Sulte 600
Boston, MA oz110
D 617
1 617.542.1797
bb: 617,

@oneunited.com
www,onernited.com

This message contatns information that may be confidential and propristary to OneUnited Bank.
Unless you are the intended recipient (or suthorized to receive this message for the intended
recipient), you may not use, copy, disseminate or disclose to anyone the message or any
information contained in the message, If you have received the message in error, please advise
the sender by reply e-mail and delste the message and all files fransmitted with it from vour
systern immediately. Thank you very much.

11/12/2009
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Moore, Mikas!

Bromy Moorg, Mikasl ]
Sent: Thursday, Seplember 11, 2008 12:45 P
To: . Joffers, Erika

Subject; FWAk NBA Letter o the Tredsury
Attechments: NBA Treaswry Letter (081008).pdf

Mikaei Moore
Chief Of Staff’
Congﬁesswglp_a}‘t Maxine Waters (CA-35)

Frome Philiip Pem‘ 0 Wb
Sentz Wednasday, §e§tam b 10, 2008 6445 PM
‘Fou KMoars, Mikasl

Ces Bab Coopar

Subjects NBA Letter to the Treasury

Dear kaaet.

Attached piease find the National Bankers Assoclation's fetter tu the LL.8. Dept of the Treasury. Please don't
* hesiate to contact me If you have any questions or if | can be of further assiglancs. Thank you.

Phillip R. Perry
Department Administrator

Legal and Business Develﬂpment
OneUnited Bank

00 Franklm S“treet, Suite 600

Thxs message confains information that may be confidential and propristary to OneUnited Bank. Unless
you are the intended recipient (or authorized to receive this message for the intended recipient), you may
not use, copy, disseminate or disclose to anyone. the message or any information contained in the
message. If you have received the message in ervor, please adviss the sender by reply e-mail and delete
the message and all files ttansmitted with it from your systety immediately, Thank you very much, ]

23
4/6!2009

COS .WATERS . 24
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. CONFIDENTIAL
=) NIOCNIQN | R

September 10, 2008

The Hoporable Anthony W, Ryan

Aocting Under Secrefary for Financial Institutions Poliey
United States Depariment of the Treasury

1500 Penmsylvania Avenue, NW

Washington, D,C. 20220

Re:  National Bankers Associntion ~ Minority Bank Capital Restoration Program.-

Dear M. Ryan:

As & followsup to our mesfing yesterday, we sincerely appreciated the opportumity to
diseuss with you, Senjor Treasury representatives and bank regulatory agency officlels
the fmpact of flie recemt conservatorship of Famnde Mae and Freddle Mac
{collectively, the *GEEs") on minority deposttory institutions (“MDIs"). We emphiasized
that Treasury should provide appropriate protection on an vrgent basls fo vert possible
failure of one if not several of our insiitutions, a situation thet would. undoubtedly
reverberate through the entire minority banking sector, causing irveparable harn to the
inner-city commmunities we serve, Unlike with a typical “mejority” bank, no bank will
step in fo save our Inner-oity communities should one of our banks fail,

As a result of the discussions at the mesting and subsequently, we have refined owr
proposal consistent with ow Immediate nesd to protect minority banks from fallure or
significant adverse impact due to the decline In the GSE preferred stock. Accordingly,
we world proposs the following Minority Bank Capital Restoration Program

As a part of the resolution to the takeover of the G8Ts, Treasury would redeom the
GSE preferred stock held Iy an MDI fno an amonnt equal to fhe lessex oft (I) the
amount the MDY paid for the preferved stock; or (2) the amount necessary fo réfwm
the MDI bhack to “well-capitalized” status {as defined I the relevant Prompt
Corrective Action rules),

Again, we sre not seeking & windfall from fhis resolution, We note thet this proposal
very well may result in an MDI losing money on its GSB praferred, which is consistent
with Treasury's stated goal to protect taxpayers, We also refferate owr nosition that thers
is no less reason to protect minorty banks that invested in G8Es than the reasons for the
resolution you are developing for the CSEs themselves, Both serve oritical soolal
and economic roles in the sconomie and soclal framework of thelr communities,

To be olear, however, while the return of this capital is very Important to the continned
health of minority banks, given thelr size itis not significant fo the government in

1513 P Btrest, Washington Dy €. 20008
(202) Fax (203)
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absolute dollar terms, let alonerelative to the antfelpated expenditurs with respect to the
(38Bs. Such a result will preserve the oritioal servics provided by minority banks, and be
consigtent with the broader and more significant relief provided to the G8Hs and the more
general Congressional and ofther commitments to preserve minority banks in FIRREA
and elsewhere.

It is also worth mentioning that time is of the essence and we continue to be concerned
that the relief we ave seeking, or any appropriate dervative thereof, may not be granted in
time to evert an impending eists, Therefore, we respectfully tequest and thank you in
advance for aciing on our request on an urgent basis, To put it biuntly, we aro seeking
Treasury action on this proposal fhis week,

Ifyou have any questions, please feel fres to cotitact me af (61 ?)- Inany ovent,
{ hereby request ongolng standing calls with you or a member of your Senlor staff to
digouss progress. Please call me to disouss the sppropriate member of your staff to
engage in those discussions,

We heveby request confidential treaiment of this letter to the fullest extent permitied by
your regulatos

Bincerely,

&:f 7 :
Robert Patrick Cooper
Chairman-Bleot

eor  The Fonorable Henry M, Paulson, Jr. -

The Honorable Michae! B, Capuano
The Honorable Christopher Dodd
The Honotabhle Basney Frank

The Honorable Bdward Kennedy
The Honorable Jolm Kerry

The Honorable Maxine Waters

The Honoreble Stephen ¥, Lynch
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CONFIDENTIAL

Septstiber 11, 2008

The Honcrable Anthony W, Ryan '

Acting Under Sectetary for Flnanclal Tnstitutions Poliey
United States Department of the Treasary

1500 Permsylveania Avenne, NW

Washingfon, D.C, 20220 ’

R Nattonal Bankers sasociation — Minority Bank Coplal Resteration Program
Deag Mr, Ryant

As g follow-up to my Jetter of Septermber 10, 2008, and further o the ismes disoussed in
+hat letter, the Natonal Beakers Agsociation ("NBA™) has just concfuded an intemnel
suevey of its memberdhip, the purpose of which I $o ascertain the extent of onr member
banks” holdings in Fannie Mas end Freddic Mao {oullestively, the “GEEs™) preferred
seourities,

With respect 1o the survey, i should be noted that not sll member banks resporded. As
part of our additions! diligenes, we found that most of the nor-reporting banks are
smaller, privately held instifotions for which detelled Informution on thely Investments is
not readily avallable, Notwithstunding, we believs that thernumber of affested
institutions is fimited, Besed on this veview, we are somewhat relieved to Inform you that
slthcugh & mumber of our membes batks owned the GSE preferved securities prlor to the
conservatorship, only two (1) of those instietons continue to bold GEE preferred
seeutttios svhaeguent to the date of the consetvatonship,

Although the number of onr member banks fnvolved fs relatively small, without
imtervertion on the part of Treasury, the Imypact on these instiintions and the greater
communities they serve would be signifioans,

Twould be bappy to personslly discuss with you o & stietly sonfidential basis the
inapgot on fhese institations atyour earliest avatlable time, [may be reached at w1 iR
i to schednle such & mesting,

We hersby requast confidential freatmont of thls latter to the fallest extent paumitted by
your regulaior.

Sincerely, .
W&/g g’:;v/
Robert Patrick Coopat
Chairmas-Flect

TR ashington, D, . 20003
(EQW Fex (207) $88.5443

COS . MW.FRANK.53
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Jaffers, Evika

From: Moore, Mikael
Sent: Thursday, Septernbar 11, 2008 12:45 PM
To: Jaffers, Erika
Subject: FW: American Banker Article
Attachments: 20080814100733772.pdf
2008091140073577

2.pdf (220 KBY...
Mikael Moors
Chief OF Staff

Congrosswonan Maxine Waters (CA-35)
ot 202)

0. 20
i 202-225-7854

—e—Original Meggagesmem
Fromy Bob Cooper [madlis Onelnited.com]
Sent: Thussday, September 112008 10:16 AM

To: Moore, Mikacl; SRS S 2)state s U

Co: Kevin Gohee; Phillip Porry; Iuuumsi stato. ma. us
Subject: American Banker Articls

Please see attached Amevican Banker article re; Bamesy Frank and GSE
Takeover by Treasury. See asterix st top of third column: *House
Financial Services Committee Chalnman Bumey Frank said he doss not
Hiink any bank wil be allowed to fil as 2 result of the takeover,"

Robert Patrick Cooper

Senior Vice President / Senior Counsel
OneUnited Bank

100 Franklin Street, Suite 600

Boston, MA 02110

p-6171
c-617

£.617.507.8925
[ onsuaited.com

This messags confains information that may be confidential and propristary to OneUlited Bank. Unless you are the intendad recipient
(ox anthorized 0 seceive this message for the intended recipient), you may not use, copy, disseminate or disclose to anyone the

ge or any information sired in the £ I you have received the message in orror, please advise the sender by reply e-
mail and delets the message and all filles transritted with it from your system immediately, Thank you very zauch,
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60V ZRUE. BBITR - UREVRLIES Bas o o Wear o or o

Onelited Bank’s st 5 jevnigueend eads 1o be protected becaﬁsg:
1.« The funds are public purposs doliacs. DoeUnited Bk is 3 U.S. Tieasury

ceciified Cotuny inancial Tustifution (CDRI™ whisse
- primery rssionly aummuﬁiw development, As suc»b,. m, dcéim e vssd
’ f‘&r cofrununity development putposes.

R Tht Siinds were & rosult of CinelUnited Benks effoxts to primefe savings fo
wban commumities ind comemunities who suppert it comnmnity
dcvc!epmmtmmsan “The funds wete 2 resirt afﬁx* sicesss of this

© % The fimds were pkmd i Ratmis Mes and Fredife Wiac !mmss their
. - . miision of promoting sfferdible howsiag and inoradsing the home -
ovme‘sfa;: rate of infnowity comtmmtties was odsistent with the
. Qsmnmﬂy develapment migsiiin of OneUnited Bank esud :ts ‘ehistotmérs,

PR 'Q:LeUnzf o Bank i the larpest: ond oty CDPE batk &wmgfkrm distinet
citles ~ Baston, Masssohmisotts; Lca Angeles, Celifornin; and Miami,
Florida — weith physical lecations in Iow-o-moderats pommuitids sach of
. ihesecities, The Bankis mﬂmcahiy tied thronghout ﬂm 33\:1&1 aznd

_ tconomis Sibrio of these conmgaonitfes

3. Gaelnited Bank is e lorgest Afiloan. Amemc&n cvmed bauk in fha .
Uinited Stutes:. The Benk {s 2n smsigm of fonr- Aftican-Ameiiodr Gwned
- banks~ Bomnm of C;Qmmatcs i1 Bastom; ; Magsachusetis; Peoples
. Watiogal Blnk 5f Cofamerds in Miamd, Florida; Pmﬂy Savings Bankin -
Lo Atigelef Cakfema and Foan&ca% Naﬂenal Bankin }Les Angeigs, e
'vC«hfcm!a, B S

5 . The, mauat :;fﬁm f\mds repzesants cv&r ;G{)%cfthe capuai uf ﬁxe Banig

COS . MW. FRANK. 57
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MEMORANDUM

To:  Baroel. ...,

Froms Brila,. 775

Dates Septambe& 1‘> 2008

Re: Draf’c Letter to Treasnyy about Om'i&d?e& Bank

Attacked i a deaft lofter to Treastury expréssing support for the National Bankers
Association’s proposal o redeem the prefered GSE stock of minoriiyowmed financial
institutions. OnelUnited Bank disonssed the bark's problems in detall with Rep. Capuano last
week znd Noalle, with Rep. Capuans, told me that her boss i closely monitoring the sitnation
and wan's 10 be helpfal. OnsUnited also metwith Rep, Lyncl’s offies but told me that they did
not disenss the banlcs problems in depth with thet office. Please advise or whether you want,
me €0 ask etther of those affices 10 sxgn auto the letter with you

Ihave sitached fsr vour information a chart developed by OneUnited Bask, that containg
nonpublio information, and specifiss that amount of money involvad in the bimy-back fo snewre
the bank remaing well-capitalized. As itis currently drafied, the letier doss not Toforence d
specific amount of money neeilsd, Given the sensitive naturs of this information, Tmaybsa
good idea fo provids 1t orally to Secretary Pauleon 28 2 follow-up to the lotfer,

OneUnited Bank representafives: -
“Bob Conper, Chairman-slect of NEA aod Genera] Couasel of OnsUnited Bezik, (617) i
{cell)

Kovin Cohes, Chzitrnan and CBO of Onelinited Bank, (617} -

COS.MW.FRANK, 25
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. A Regquest for Protection from US. Treasuty
to Avert the Fallure of Onelinited Bank due fo lfs Investment In GSE Preferred Stock

Onelnited Bank Investment s
irt BSE Preferred Stock DR
3
Series Book value ~Bar value Par Sha}fes
Fannie Mas .
N § 478043830 § 500DQ0000 § 5000 100,000
Q § 483308848 § 5000,000,00 § 2500 200,600
s 3 517824532 § 500000000 § 2500 200,000
S § 10,271225.07 § 1000000000 § 2500 400,000
Freddie Mas
T $ 552443081 § 828000000 § 50.00 128,000
Z § 822842150 & 500000000 § 2500 200,000
Z . § SM98B78.BE § AD0000000 § 2500 200,000
Z $ 519878024 § 500000000 § 2500 200,000
Z $ B24580752 § 500000000 § 2500 200,000
$ B%758403.58 £1,250.000.00
Call Report Data
e 35,2008 Septerber 50, D008
Reported on cal Binfmum capitsl nesded 4o be
raport wesllcapifaized
Tier 1 capital $ 3832800000 RCR Y § 35,000,000.00
Average asseis® 73537000000 RC-R27 H TO0,000,000.00
Tiar 1 lovarage ratic 548% RO-R3 £.00%
Caplial cotegory WHELL WELL
~ OnisUnltad Bank has bsen reducing assets fo reduse papital needad to remain wall vapitalized
Tier 1 Capifal as of June 30, 2008 . 39,828,000.00
Tier 1 Capital st Preferred BSE Valuas Since
Sonservators hip § {8.883,403.58)
{This amount toes not ncos e 54, 7mition of strrent value of SBE stoukfo be refum fo Tressury}
Request from Treasury In exchange for $51,280,600
i GSE Preferred Stock {par value) $ . 41,083.403.58
{This smount iy besed on the $35,000,000 required 1o be wall capiislizad sl the negalive $6,993, 405,68 Ter § CapRiat)
OnelUnited Bank Remaining Loss from GBE
Preferred Stock $ (3,763,000.00}

COS.MW. FRANK. 54
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Jeffers, Erika

From: Moore, Wikael .
Bent Friday, September 19, 2008 12:22 PM
To: Jeffers, Erdka

Subject: Re: QU Is in froubls

1 vhink it will be come & thmowble jssne

Sentusing BlackBemy

e Origingl Message ~——
From: Jeffers, Brika

To: Moors, Mikael

Sent: Pei Sep 12 12:21:35 2008
Subject; Re: OU s in trovble

Depsnds on se0ps

~mee Otigitsal Mossage ~——
From: Moore, Mikael

Tor Teffers, Brika

Sent: T Sep 19, 12:20:07 2008
Suhject; OF is in frouble

Sentusing BlackBerry

COS.MW. FRANK. 44
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Moore, Mikael

Fram:  BobCosper .
Sents  Friday, Septermbar 19, 2008 12:58 P
Tot Modrs, Mikasi

ol Welion, Noelle; Kevin Cohea

Subject: FW: MDt Preferred Stock Redemption Languags

Hi Mikael:

Here are our thoughts on an altemative back-up stretegy in case Treasury does not grant the specific
relief that we are requesting within the next couple of days. We would appreciate your thoughts,
conunens, &K, on bofl the strategy and the partioular language. We have had an Initlal conversation
with Mike Capuans's offics and they are supportive of this appmach, ‘though they stressed that the
particutar targuage sround the affected group would be key, It is & legislative sofution and with that we
realize that i may be franght with the challenges and uncertaingy that comes with tryiug to pass
jegislation, Could you kindly skare with Ertke, WowdllBllowup withher. | ’

It would be & provision in the Continuing Resclution, a temporery sppropriations bill, thel will be passed
by Congroes thiy coming weak 254 signed by the president next weekend or eadly the follewing weck. |
Altsratively, we oould think sbout attaching itto the legidation creating a new RTC-Hke entity, but as
we do know for sure that the CR will definitely be passed, it may be safer to put it i the CR #s we are
under extrame fime pressure {filing of September 30th Call Repott).

The brand new Federal Houstag Finance Agency (the new GSE regulator) hus never been addressed In
an sppropristions bill before, s predecessor agency would have been addressed in the HUD '
a;}proprzauous Bill but the new FHFA is an independent financial fnstitution regulator which, liks other
such i demt regul coordinates with the Treasury Department, So 1 have drafled this language
ase prcﬂsxcn in the appropriations bilf (actually in this cave, &5 2 tile of 2 continuing yesolution that.
would fund Treuswy and other fisoal apencies.) It is passible, hdwever, that the House and Saiate
appropristions oournittees have not vet docided In which subooramittes (and, t&s:eﬁore, mwhmh sitle of
this c@n:‘mmng resolution) FHFA belongs, We don't really care for our purpeses in this contimaing
resolution sincs, wherever they might put it i such gn omnibus Bill, i will be the lew goveming FHRA.

Tve drafted this to provide only redemption at the 9m&ase price since i's pc‘ssz&le thie provision would
go it at the last minuteé without the committes having any tiree 1o (or wanting to7) vet it with Treasury,

Appreciate your gssistance.

IN THE FINANCIAL SEHVICES ARD CENERAYL, GQYERNE‘EERT TITLE QF 4 BELL
MAKING CORTINUING APPROPRIATIONS POR FISCAL YEAR 2009, INSERT AT THE
APPROPRIATE PLACE THE FOLLOWING PROVISION:

Provided further; That; notwithstanding any ofher provision of law, the Drirector of the Pederal Housing
Finance Agency, acding as conservaior, shall, orshall cause the regulated entities in covs*rvamrs}ﬁp 1o,

iramediately redeem at the purchase prics pald the preferrad stock of such regulated entities in
conservatorship which is held by a [US. Deparzmwt of Treasury eertified Commutity Dt\velapmem

Firanctal Institntion.]

4£3/20089 . N 30

COB.WATERS. 31
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Robeet Patrick Cooper
Senlar Vice President / Seator Covsal
enalintted Bank

130 Fronidin Strest, Sule 500
Bostar, 144 02110

This message containg information that may be confidential and propristary to OneUnited
Bank. Unless you are the infendsd reciplent {or audhorized {o receive this message for the
intended reciplent), you may not use, copy, disseiminate or disclose fo anyone the message or
any information confained in the message. if you have recaived the maessags in error, plesse
advise the sander by reply e-mail and delels the message and &l Tles transmitted with & from
your system immadiately, Thank you very much,

41362000 3

COS . WATERS, 32
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Hoore, Mikast

From: Moore, Mikas! »
Sent: Saturday, September 20, 2008 344 PM
Tou kooteel
Subject:  Draf

Attackments: TreasunDraft).pdf

Mikael Moore
Chief O Staff
Congresswonan Maxine Waters (CA-35)

From: Moone, Mikas!
Senk: Seburdry, Sspbamber 20, 2008 2L P
oy Harwity, Jonathan; Ouertstan), Chada
Subject: FW: Ballout Memo - Waters

' 33
41312008

COS.WATERS. 34
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LEGISLATIVE PROPOSAL FOR TREASURY AUTHORITY
TO PURCHASE MORTGAGE-RELATED ASSETS

Section 3, Short Title,

‘This Act may be cited as .

Bes. 2. Puschases of Morigage-Relatad Assets,
(5) Aushority o Parchase,~The Secretaty is suthorived to purchass, and to make

and fond sonmaitements to purchase, on such terms and conditions ay detsrmined by the
Smmy, mortgage-related assets from eny fnannial insGiution havmg {ts headguerters

in the United States,

(b} Heoessary Acons -Ths Secretery is authordzsd to take such gotions &5 te
Searstary deems necessary fo carry out the autherities in this Act, cluding, thhmst

Rmitation: |

{1) eppointing such employess 25 may be xequited to cay out the
suthorities in this Act end Jefining their duffes;

(2} extering dnto contracts, including cotitracts for services authorized by
saotion 3109 oftitle 5, United States Code, without regard to any other provision
of Inw regarding public contracts;

(3) dosignating fnancial institations ae finemeia] sgents af the
Government, end they shall perfinm all such repsonable dufies refated to this Act
ag financial agents of the Goveenmient 25 mey be peguired of them;

{4} ostablishing vehicles that sre authoriesd, subjest to supervision by the
Sesretary, fo purchase mortgage-related asssts sad {ssue ohligations; and .

{5) treuing such rogrlations and ather goidance as may be necessary or
appropriate 1o dufing termw or caryy out the suthorities of this Act.

Sec. 3. Considerstions,

In sueroising the guthoritles granted fn this Act, the Scur::tary sﬁaii toke into
coneiderstion means for--

(1) providing stability or preventing disruption fo the finsncial markets of banking
gysterny and

{2} protesting the taxpayer.
34
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Sec. 4. Reports to Congress.

Withint three mouths of the first exeroise of the authority grauted in section 2(s),
and sernfanenally thereslter, the Seoretary shall report to the Committess on the Budget,
Financial Services, and Ways and Means of the Houss of Representatives and the
Commitiess on the Dudget, Finance, 2nd Banking, Housing; and Urban Afeirs ofthe
Senste with respect fo the authorities exercised under this Act and'the considerations

required by section 3.
See. 5. Rights; Management; Sale of Mortgage-Related Assets,

(8) Bxercise of Rights.~The Secrstary may, at any tine, exercise any rights
recetved in pontisction with mortgage-related asseis purchased under this Act,

- (b} Management of Mortgege Related Asgets,~The Seorstary shell have athiority
% msnage morigage-related assets purchesed under this Act, m"fzzﬁng revenues znd
partoliy risks thevefiom.

{t} Sule of Mo agt—l{r:i&ﬂ&d iss*fs ~The Secretiry may, af sny Hme, tpon
teovs 2nd conditions and at pricss deferntned by the Searetary, sell, or enter Inte
securities Jouns, reprrchass frensacions ot other Snenctal tmnsactsons in régard to, any

mortgaga-r&aﬁad asget pm&&s&d utdér this Aot

(g} Applfcetion ef Sunset to Mvrtgagfa—ﬁexat&é Assete~-The suthority of the
Seeretery to hold any morigage-related nsset purchesed undey this Act before the
teeminetion date in seotion 9,-0r to purshase or find the purchase of 2 mortgage-refated
asset under & comtnitmient ensered into before the temmination date In secfion B, Isnet
subiject to the provisions of section 9.

Sec, 6. Moaximuty Avaoust ofA’uthcfizeé Purghases,

. The Secretary”s authorily to purehase morfgags-related assets under this Aot shall
Emmd o $700,000,000,000 oubstanding &t sny one time

Sac. 7. Punding, '

For the purposs of the nthorities granted in this Act, sad for the costs &f
administeeing those wthorities, the Sesretary muy use the provesds of the sale of kny
se:mtws {ssusd under chaptor 31 of il 31, United States Code, and the purposes for
whmh securifles may be fssnod under chaplar 31 of Gtle 31, United States Codr, a1
extended to include sctions autherized by this Act, iveluding the payment of
administretive expenses. Any funds expatded for aotions authorived by this Act,
including the payment of adiministrative expenses, shall be deemed sppropriated =t the
timse of such expendifure,

Sae, 8. Review,

35
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Decisions by the Secretary pursuant o the anthority of this At are nos-
reviewsble and committed b9 agency discretion, and may not be reviewed by 2oy cowtof

Taw or any administrative agency.
Sec. 8. Termination of Authority.

The suthorities tudar fhis Act, with the exception of authorities gravted in
sactions 2(b)(5}, S and ¥, shall fetminste two years from the date of emsctment of this
Aot

§eo. 10, Incresse fu Stiutory Limit on the Public Debi

- Subsection (b} of section 5101 of title 31, Undied Stetes Code, is amended by
siziking out the dollar Bmiteflon conteined fu such subsection and fnserting In Heu thereof

$11,315,080,000,000,
Sees, 31, Credit Reform,

The costs of purcheses of morigage-refated assets made under seotion 2() of this
Act shall be detormined as provided wnder the Foderal Cradit Reform Actof 1990, a5

appticeble, :
See. 12, Definitions,

For purposes of this section, the following definitions shall apply:

(1) Mortguge-Helated Assats.~The tern “mortgage-related asseie™ miens
rosidential or commercial mortgages axd any seourities, obligafians, or other inshuenents
thet aye based on or selated to such movizeges, thet in eack case way origfuated or isswed
on or bafere Septembar 17, 2008,

2) SecretaxyThe term “Searetary™ mans the Secretary of the Treasury.

" {3) United States.~The term “United States™ mezns the States, teritories, and
‘posscssions of the United States and the Distriet of Columbia. .

35
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Fyw: Ballout Legislation Page 1 of

Boore, Mikasi

From: Kevia Coheé% !
Sent: Monwday, September 22, 2008 3:01 AM
Tas Moorg, Mikeel

Subjest: Fue Batlout Leglslation
Attachments: five perognt language.dos

Could you plaass pant ils for sur meeﬁng:

——Origined Message-——

Eromy: Afeila

To; COORERBLACK

GO: Kevin Cohes; Terl
-Sant Mtn Sep 22 06:04:45 2008 .

Subjeot: Re: Baliout Leglsiation

P «<<fiva paroest language doc>> S to pravious emalt.

Altachad and pasted below s 1 draf ra Robert Primus’s request, Iva reformatted It slightly so thal £ oouls be
bankling conwmities bif languige as oppossd to approps languatie, but Coutsel will vet it In any event

1 will gavel tmy schoo! board commities mesting to a elosa this meming in time to gat to the doestor In Amnapolls by
2:30 AM, It soul be about 88 minutes thers, unless she finds something unusual, and then 43 minutes to the office
{Mindy will be gt the offica by 7:45) 1 cant cancel anything after that except the reveption and dinner tam hosting
for 8an Fran Mayor Newsom that starls at 6 PM : .

LiF .
Leznder J, Folay,

Foley Maldonade & UTople
513 Cepiia] Court NE, Sulte 100
g 20002

Provided that, notelthetanding 2ty ofher provision of law, the Dlrecter of he Faderad Housing Finanes Aganey,
acting &5 consatvator, shall, o shall cause the regulated enilies in conservatonttip to, immediataly rdeam at the
purchasy prive pak! the prefarred stook of suoh regulated entlies in consstvatorship witich is held by any
Departmant of Treasury serfifisd community development frenelal instifutions which, 2y Seplember 5, 2007, had
morg than ﬁvg parcant of 8 total assels lnvestad In the prefered stock of the regulated enfitesin
conservatorshis . .

Loaking for simple soiuticns to yeur real-if fianciat chatienges? Check out Wsﬂst?a& For the fatest rews.and
feration, tps and%calg:aiatars rineatwols comiotomesid 10000007 81 203822671 200540886 3017
regit=pitgctfevw wallatpopeo ’

ir=hitos

ID=smicatuewaloBoo0061> ,

38
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Fyr: Bailout Leglsiation Page 2 of 2

This message containg informaffony that may be confidéntial and proprietary to Onelnited
Bank. Unless you are the intended recipiant (or authorized {o recelve this message for the
irtended recipient), you may not use, copy, disseminate or disclosa to anyone the méssage or
any infarmation cortalned In the rressage. I you have received the message in eror, plesss
advise the sendar by reply e-mait and delsie the message and all fles fransmitted with ¥ from

your systern immediately, Thank you very much.

39
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Woore, Niikasl — e e—
From: k F@aot.oom

Sent: Wednesday, July 16, 2008 441 PM

To: Moore, Mikael

Cer Hanwiiz, Jonathan; Cuertatan), Charie; SRR fmosssoclates.com
Subjech: Reguest for mesting from Les Folay

HI Mikael: I wonder IF [ could arrange to visit with the Congresswoman on thres items that are quite time
sensitive and that she may wish to considar acting upon:

13 Some months back, at the Congresswoman's request; [ sent over o you a copy of the FIRREA
amendments with which 1 had assisted her and then-Congressman Mfume during her first

Congress. Those muitifaceted provisions were designed for the then-new Resolution Trust Corporation but
I believe remain today applicable to the FDIC, In that regard, the FDIC would ba responsible, if it decides
to close or dispose of any IndyMac branches (all of which are in the LA arga), to determine first whether
any stich IndyMac branches seyva primarily minority areas. If so, they must ssek.to presarve branch
service to such areas by seeking out minority banks {such as OnelUnted Bank In the Congresswoman's
District, on whose Board I serve) to determineg If they are Interested In purchasing such branches. Such a
minotity bank could choose to take only the physical locations and their deposits or they could also ask for
loans to metch up with the deposits and conld probably cherry plck in a bid for IndyMac loans, It is highly
Hikely that the federal regulators now operating the IndyMac franchise do not even remember that this faw
continues to apply to them,

2) Ihave been wondering whether there might be one {ast chance to try to add to the House GSE bill the
minority bank participation amendment the Congresswoman conslidered promoting In the orlginal House
blill. As you might recall, the provisions would not have a federal cost but would Incentivize major lenders
and servicers to partner with minority banks in the FHA refinance program and could have the beneficial
effect of resulting In minority borrowers having their refinanced loans serviced by their focal minority
bank. The provisions could also help enhance the capital position of stuch minority banks. Sutprisingly,
some of the minority banks we talked to in developing the concapt for these provisions subsequently
talked to thelr own reprasentatives In Congress and gok some favorable responses -- Including recent
favorable responses from Republican members on the Committega including Senators Martinez, Corker and
Shelby.

3) OpeUnited CEC Kevin Cohee called me yesterday (he may also have callad for Rep, Waters) and we
discussed the market uncertainty surrounding the capltal positions of Fannle and Freddie and how this
couid serfously hamper fiquidity ih the affordable housing credit markets going forward, Kevin reminded
me that financial Institutions regulated by thres of the federal bank regulators {we belleve Its the Fed, 0TS
and FDIC) are not inclined to buy Fannle and Freddia stock since those regulators set the stocks' risk
weighting at 100%, which means the banks themselves have to have more risk weighted capital in order
to own such stock -« and thus such GSE stock ownershlp s inefficient with respect to banks deployment of
thelr capital, But we believe the OCC separately risk welghts such stock at 20% -- meaning, for national
banks only, ownership of Fannie/Freddie stock is a vary efficlent deploymant of capital, particularly since,
for instance, Fannle's preferred stock has a very attractive coupon rate. As the Implicit federal "full faith”
backing of Fannie and Freddie Is becoming more explicit, it ssems like all federal regulators golng to the
20% risk welghting would stimulate an instant boost to Fannie and Freddie's common and preferred stock
capital and might create a virtuous circle of Improved capital, increased liquidity, more affordabls housing
lending and etc ~ at no cost to the federal government, the banker's bank (the Fad) or to the bank and
theift insurance funds, We thought the Congrasswoman should be armed with this information.

I in town through Thursday evening and would cance! my Friday buslness trip if that’s the only day she
would have time to meet. Il be back In DC an Monday as weil.

Waters 071842 11



465

Thanks Mikael,
Lee
Leander 1, Foley, ITT

Foley Maldonado & O'Toole
513 Capl

Waters 07181212
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MEMORANDUM

Duter September 22, 2008
Re:  Update on National Bankers Association’s Proposal re: Preferred GBE- Stock Buy-back
Thave called over to Treasury congressional staff a number of times and Jeanne has
reached out directly to Frommer, Secretary Paulson’s COS, but we have not been eble fo geta
fimy comumitment from them shout whether they will pursue National Bankers Assoctation’s
(NBA) proposal to redeem the GSE prafarred stock held by minority depository institutions
(MDY in an amount equel fo the lesser of (1) the amount the MDI paid for the stocks or (2} the
amount necessary to return the MDT back to “well-capitelized” status, Fromumer told Jeanne that
while Panlson wants 1o be sapportive, Fromuer {s not sompletely sure if Treasury has the
administrative authority fo fmplement the exact NBA propossl, Jeanne and Lhave not been gble
to get an answer from Treasury sbout what regulatory barriers they may think exists to prevent
them from fmplementing the proposal, Jeanne is going to ralse the fssue agata with Frommer
when she mests with him this afternoon.

Banks® call report data s due on September 30, FDIC congressional staff indicates a
willingnass to work with affected institutions on their capital restoration plans but, without 2 firm
commitment from Treasury o redesm the GSE prefarred stock, OneUnited believes the bank will
be shut down at the end of the month, OneUnited estimates that i would take sbout $41 miltion
to keep CneUnited at woll-oapitalized status Gwough the NBA's buy-back preferred stock
proposal, JCBA has now raised similer converns fo NBA that soms community benks may be
songidered undercepitalized becanse of their significant write-downs of GSE preferred stock,

Do you want to try to include a specific reference in the CR {o address the NéA’s

proposel or continue to have staff fry to get Treasury to issus a Srm commitment to implement
the proposal?

COS.MW.FRANK. Z8
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Bob Cooper . ) —
From: Bob Coopar

Sents Tuesday, September 23, 2008 1

To: MIKAELMOORE LS —n

Subjeat: Fw: Treasury Retuest Appsndix Finaixls

Attachmsnis; Traasury Requast Appendix Finalxs

----- Original Message---w

Froms Teri Williams
To: ‘malaal,moore
€Cy Bob Coopar
Senf: Tue Sep 23 10145155 2008

Subjects Treasury Reguest Appendix Finzl.xls

CSOC . WAT .ONEUN.00000671

C&OC.WAT.001808



Series BEook valus Parvaius Par Shares

Fannis Mae
N & 4780,438.30 & 500000000 3 8000 100,000
Q $ 4,233,06848 § 500000000 § 2500 200,000
8 $  5,478246.82 § 500000000 3 2600 200,000
1 $ iD27{22507 § 10,000,000.00 § 25.00 400,000
Froddiz Mas
T § 582413081 5 4,250000.00 % BO.OD 128,000
Z $ 522512150 § 500000000 $ 2500 200,000
2 § 578067665 § 5,000,000.00 § 2500 200,000
Z $ 519678824 § 500000000 & BSO0 200,000
Z T _$ 524580753 § 5000,000,00 $ 25,00 200,000
$ 51,756,903.58 51,250,000.00

June 30, 26
Raparted on call
raport
Ther 1 sapital § 22,928,0D0.00 RO-R1Y
fverage assels® § 735,370,000.08 RC-REY 3 700,000,000,00
Tior 1 leverags ratio BA% RO-R3 . 5.00%
Caplial eategory WELL WELL

* OneUpited Bank hias been reducing ssssts to reduce sepitgl needed to rerain wail ospitalized

Tler 1 Capital as of June 30, 2008 $ 39,028,000.00

Tler 1 Capital at Preferred GSE Values Since

Conservatorship $ {8,203,403.58)
{vhs smount does mt Inchede the $4.7miflon of curesnt value of GBE sfovk to be retum fo Treseiry)

Request from Treasury in exchange for
$51,250,000 in GSE Proferred Stock (par valus) $ 41,08%,403.88
(75 amount Is based on the $35,000,000 required o bs weli caphalized pnd the nepaiiva $8,583,403.585 Tisr § Cupltel)

Onslinlted Bank Remaining Loss from GSE
Preferred Stock $ (8,763,000.00)

CSOC.WAT.ONEUN.CROC0672

C8OC.WAT.D01807
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Moors, Mikasl
From: Jeffers, Erika

Santt Tuesday, September 23, 2008 1154 AM
To: Moore, Mikael
Subject: RE: Treasury Request AppendiX Final.xis

ERIE R Ty
Jim et. al will continue to pursue T acting without legislation but John and I are also working on drafting
CDFI-related language to help them that we could try to possibly add to the ballout bill, John H. and T are
going to meet downstairs around 12:15 pm to try to draft something up.

Have you heard back from JR or GL on minority language yet? I haven't heard anything but I've been in
meetings.

From: Moore, Mikael -

Sent: Tuesday, Septembaer 23, 2008 1151 AM
Toi Jeffers, Erika

Subject: RE: Treasury Request Appendix Final.xds

How did the meeting go?

Mikael Moore

Chief Of Staff

Congresswoman Maxine Waters (CA-35)
o 202;

¢, 202

fi 202-225-785%4

From: Jeffers, Erika

Sent: Tuesday, September 23, 2008 11:50 AM
To: Moore, Mikael

Subject: RE: Treasury Request Appendix Final.xls

Thanks.
£

Walers 0719127



473

From: Moore, Mikael

Sent: Tuesday, September 23, 2008 10:56 AM
Tor Jeffers, Erika

Subject: FW: Traasury Request Appendix Final.xis

Mikael Moora

Chief OF Staff

Congresswoman Maxine Waters (CA-35)
o1 202

¢. 202 NE——

f; 202-225-7854

This message contains information that may be confldential and propristary to OneUnited Bank. Unless
you are the Intended recipient (or authorized to recelve this message for the intended raciplent), you may

not use, copy, dlsseminate or disclose to anyene the message or any information contained in the

message. If you have recelvad the message In error, please advise the sender by reply e-mall and delete

the message and all files transmitted with it from your system immediately, Thank you very much.

Waiers_071912_ 78
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Bob Cooper

From! Bob Cooper

Sent: Tuesday, Ssplemb

To PKAELMOORE |

Subject; Fy: warrants language optiong

~~~~~ Original Message-r-~-

From: Bob Cooper

To!¢ Phillip Perry

Sent: Tue Sep 23 15:42:186 2008
Subjects Re: warrants langusge options

Thanx.

~~~~~ Original Hessage----w

From: Phillip Perry

Ter Bob Cooper

Sent: Tue Sep 23 14123141 2088
subject: warrants language options

CSOC.WAT .ONEUN. 00000668
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Qption One

Notwithstanding any other provision of law, immediately upon enactment of this Act the
Dizector of the Federal Housiug Finance Agency, acting as conservator, and in & manner
consistent wifh the purposes of the Financlal Tostitutions Reform, Recovery, and
Enforcement Act of 1989 regarding preserving minority depository institutions and
consistent with the purposes of Tile I of the Riegle Community Development and
Regulatory Improvement Act of 1994 1o promote community development through
commnmnity development financial institutions, shall, oz shall cause the regulated entities
in conservatorship to, vedeem at the purchase price paid the prafirred stock of such
regulated enfities in conservaiorship whish is held by any Depariment of Treasury
certified community development financial institutions which, as September 5, 2007, had
more than five peroent of ifs tolal assets Invested In the preferred stock of the regulaied
entities in conservatorship. Io refun forsuch redemption, the conservator, or the
regulated entities in conservatorchip, shell recetve wamants of equal value for preferred
stock in such community development financial instifutions.

Option Two

Nothwithstanding any other provision of lew, immediately upon enactment of this Ast
the Seoretary, soting in a manner consistent with the purposes ofthe Financial Institufions
Reform, Recovery, and Enforcement Aot of 1989 reganding preserving minotity
depository institations and consistent with the purposes of Title | of the Riegle
Community Development and Regulstory Improvement Act of 1994 to promote
community development through community development finapeisl Institutions, shall
infect info any Department of Trezsury certified community development finaneial
institution. which, as Seplember 5, 2007, had more fhan five percent of ifs total assets
invested in the preferred stoek of the regulated entitiss.In conservatorship an amount of
fier one regulatory oapitel equal fo the ariginal purchase price of such preferred stock, In
return for such capital injections, the Secretary shall receive warrants of equal value for
preferred stock in such community development financiel institutions.

CSOC.WAT.ONEUN. 000008670

CSOCWAT.0G1805
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Pagelofl
Jeffers, Erika
From: Hughes, John
Sent: Tuesday, Seplermber 23, 2008 8:00 P
Tor Yi, Charles
Ce: Jaftars, Erka

Subjeck: PV Preferred Stock/MA Bank lssus
Attechments: CDF Redemption_Dreft Text.doo

if you have & chante, please take alock at the draft language and glve us any stggestions you have ki
[mproving k. Thanks,

JCH

Fronm Hughes, John

Sents Tuesday, Septembar 23, 2008 4:17 PM
Tor Sagel, Jamess Steveart, Lawramne

et Jaffers, Erika

Subjech: Preferred Stock/MA Bank Issue

LS BF confimed this aflermoon that he wants to address this In the rescus bifl. Here's our draft fanguags
for your review and comment,

Diraft Legidlattve Langnage L
For Section 11.

The Secretary may éstablish a procedure to pirchase the preforred stock of the entities wder
copservatorship umder the manner set forth in the Housing and Boonomde Recovery Act of 2008
from individual institations that are cortified 23 conumumity development fnanclsl nstitutions 25
defined under section 103(5) of the Ricgle Commumity Development and Regulatory
Improvement Act of 1994 with total assets of less than $750 million ss of the date of the
ennctment of the Act i which the institutions cupitelization rafing has been materially fmpucted
by the conservatorship at & sim that shall be determined by the Secretary, In establishing such 2
proosdure, the Secrsfary shall include a requirement thet the financial institufion provide
nonvoting stock 83 squity in sxchangs for the redemption,

11/122009

COS .MW.FRANK. 37
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Re: Any update? Page1ofl

Bob Sooper

From:  Moove, Mikast} ‘
Sent:  Thursday, September 25, 2008 8:27 AM
To: Bab Cooper

Subject: Re: Any update?

Csll in the offics,

Sentusing BlackBerry

~— Original Message,
From: Bob Cooper!
To: Moors, Mikael
Sent: Thu Sep 25 09123:41 2008
Subject: Any update?

This message ings information thel may be confidential end proprietery o QaesUnited Back, Unless you are the intenfled
recipient (or autharized to receive this meesage Tor he intended recipient), you may not uss, copy, dissemlnate or disclose to
aoyone the messags of auy formation nontathed fn the Iyou have recelved the o In sy, please advise the

sonder by reply e<mail and delete the mossage atd afl Hies transmitiod with it from your systens rmmediately. Thank you very
mush.

10/1972000

CS50C.WAT.ONEUN. 00000043
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Hughes, John

Frome Roslanowick, Jeanne

Sent: Sunday, Seplanriber 28, 2008 2108 Pi

Te: Moors, Mikas!

s Maurano, Riok; Hughes, John; Stewart, Lawranna
Subjact: RE: Ballout

Mikasl - Lag counse! sfllt working on most recent dreit - no tinal doo yet - RM andfor JH will report on progress

Frotms Moorsy Mikaal

Sant Sunday; September 28, 2006 1386 PM

To: Reslanowick, Jeanne; Stewart, Lawranne; Laster, Gally Maurane, Rick
Bubrject: Baffout

Al

Thank you for all of your work on this blll. [ know that you have been pulled ina
thousand differsnt directions, and want o acknowladge the extrame responsivenass of
the FSC staff to the issuss ralsed by Rep. Waters, egpecially by Gall, John, Rick and
Lawranns, With that belng seld, | am a litfle conoemed that { ha\re not seen a draft for a
cauple of days and would like to know the stails of the provisions that we have been
working ony Rep Waters Is under the sxpliclf Impression that the contracting lenguage,
the small bank language and systemic loan modification appmach Ianguage is
ncmded in twa bill0. i thete is any ma’cenai or ﬁeehnie Ggagges to fhe anguage

fmah Furthﬂrmose &8 a-sanlor member of the Comm itse and Subcommittee Chalr,
Rep. Waters EXEECTS to see the enfirs bill well befors it s avaliabls for public

consumption. As you can imagine, Members, press and constifuents are extramsly ~
interested in her disposition towards the bill,

As you consider this request, I would like to flag what appear to be two ‘
drafting errors, one in the small bank language and one from the contracting
language....

In the draft small bank language, the word “finaneial” was left out before the
word “assistance.” Please include “financial”? before assistance.

a4
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In the draft language provided, page 21 line to the word “practicable’” was
substituted for “possible.” Please make sure that the final draft, in fact
includes the word “possible™..... Thank vou.

Kilikael Moers
Chief Of Btaff .
Congresswaman Maxine Waiers (CA-55)
o1 20

¢ 20251500

£ 2022257854
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UST 080364

From: Framér, Kevin

Ssnt: Sunday, Cololier 08, 2008 223 Pig
To McCarthy, Peter; Wikinson, Jim
Subject: Fw: Heads up

More on the contracting subject.

From: Rostanowick, Jeanne

To: Fromer, Kevin

Senti Sun Oct 05 15:08:03 2008
Subject: Re: Heads up

Be aware that may not sesolve the concem, however, Cong Wates' conceras 4o nof focus on 8(2) contraciors. Thers are appasently
relafively large minority- and/or women-owned assst management firtris.on Wall Streel that efther-alone orthrongh joint vertures
belisve they wowld be In 2 position to do the businsss. She was to ensure that such flzms receive equally serious considerafionand
are reached out to. . :

o SN - - . s
“To: Roslanowick, Jeanme

Sent: Sun Oct 05 14:59:47 2008
Subject: Re: Heads up

‘Thanks. L am pursuing bere, T am told our office of small and disadvantaged business utillization has been invelved in procurement
meetings.

From: Roslanowick, Jeanme
“To: Fromer, Kevin

Sent: Sun Qct 05 13:57:03 2008
Subject: Heads up

. Cong Waters is mising concerns with BF and the Speaker that the requests for proposals that Treasuzy is likely to put out fomorrow
will not provide an opportunity for qualified minority and women-owned bosi 10 participate in the ation of the TARP .
-program. Cong Waters isapparently hearing from a number of qualified minority~ and women-owned firms to that effect.

COE.WAT.OC. (013009
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Hoors, Mikae!

Fromy  Bob Coope 5
Sent:  Sundey, Sepfember 28, 2008 B1iS P
hi-H ifoore, Mikeet

Subject: Thank you Bor ot your hard work!

This message contains information that may be confidential and propristary to OneUnfed
Bank. Unless you are the Intended recipient {or authorized fo receive this message forthe
intended reciplent), you msy not use, copy, disserninats of disclose to anyone the message or
any information contained in the messaga. If you have racejved the message In emcr, pleass
advise the sender by reply e-miall and delets the message and all files bansimitfed with it from
your system immediately. Thank you vety mush.

“4/3/2008

COERAT o COS . WATERS .52

CSOC.WAT.00780
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Hoore, Mikast

erome  Bob Coopel
Sent:  Wonday, September 2
T Hoore, Mikas!
Subjest: Chacking in

Good monming Mikae!,

In thinking about next steps, we are prepared (o rally cur supporters by phoms or through direst personal

contacts. Whatls your senss, given that e inevitable *mental fatigue” will bogin to set in around & process that
even as we spsak has nof besn setfied. Obviously, we're trying to'get some sort of wiitish comwritrent from .
Traesury on a6 axpedied basls prior to the recess for the Jewish holldays and bafore fomorrew's deadiing. Let

me kv,
Bast,

ikt Pabich Coaper

Senlkyr Vice Presitsant J Senkr Dounsel
 OrwUnked Bank

109 Franbfin Sreet, Suke 502

Eodon, MA 62110

This message contalns information that may be confidential and propristary fo OneUnited
Bank, Unless you ate the intended reciplent (or autherized fo recaive this messags for the
intended recipient), you may not uss, copy, disssminate or disciess to anyene the message of
any information conteined In the measegs, i vou have received the message in etvor, pisase
advize the sendet by reply e-mall and dalete the message and aif fles transmitted with | fom
vour system Immagiataly. Thank you véry much, o

41312008

CO% . WATERS. 91

| CSOCMNATL00TTT
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ST 000053

Frorh: Fromer, Kevin

Sent: Monday, September 22, 2008 11:55 AM
Tos Ryan, Tony

cer Mueller, King

Subject: FWW In 2129, Where ru?

Whe’iisMridr'agban-‘thi;@issxﬁé? 1 will kit e raclls whiat havtold Frank about our ability {0 help.

Fromm: Roskanowick, Jeanne [maiito:

@mailhousa.gov)

Sentt Monday, September 22, 2008 11:494M
To: Mueller, King

Cer Fromer, Kevin

Subjact: RE: In 2129, Where ru?

Eromit King Mueller@deiraas. gov [malltal w@db.ti'eas.govj
Sentt: Sunday, September 21, 2008 8119 PM

To: Roslanowick, Jeanng

Subject: In 2129, Whess ru?

E.WAT.0C.012698
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UsT 000021
Sapnarias; Joseph
From: Kuelier, KihgDisabled
Sent: Tuesglay, Ccfober 21, 2008504 PM
Toi ason, DavidDisabled; Norton, JeretiahDisablsd
Disebled

Snbject:

| got arthercall from BF s effice aboutthis. They continue fp.express toncerngabout the Ot 30" Jaterwhen thelr most
racent call report s made public, Mot zeally sure whatwe can do- bulcan'we disttiss In the marning?

COBE.WAT.OC.012666
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UST 000034
Samarias, Joseph
From: Bettinger, Lot
Sent:. Tussaay, January 13, 2008 110 PM )
To! Lerner, Brad; Molellan, DonDisabled; Sohaffner, Ted,
Subjeci: FW: Onie Unlted

Wo‘ﬂ[;iwg soy fhat the CDFis sre spproved under 10863

wemrigitvat Messageere-

£rom: WieLaughlin, Brookly

Sert: Thesday, January 13, 2008102 P

Tot Bettinger, Lodj Muellar, King; Lambright, James; tddailan, Don; Xashkar, Resl; Scheifner, Tad
Ces Davis; Michele; Fromies, Revin )

Subjeck: RE: Orig Unitetf

Arathere other Batke wa've spprovid undhr sctlbn 16367,

e Gt B MBS BE R

From: Bettinger, Lori

Saxits Tilesday, Janvary 13, 2000 12143 PM

Tot Mctaughlin, Brookly; Mueller, Xing; Lasibright, James; Melellan, Do Kashkard, Newly Schatfner, Ted
Cer Davis, Michele; Fromer, Kevin

Subject: RE: One United

Brogkdy,

e United Is & CORE; which germits them o participste in CPP without iss Qingwarrams 0 Treastiry, They are by no means an
excepiion i thid regard - there srettwe othet CDFIS that havediready béer Tonded Undet this strangemant,.

Thanks
Lor

e Totigingl Messagesm——

from: Mclaughlin, Brookly

Sert: Tuestey, Januaty 13, 2008 121210 P

To: Mueller, King; Lambrizht, Jares: Melellsn, Don: Kashkari, Neel: Schaffnar Ted; Battinger, Lork
Lez:Davis, Michele; Fromer; Kevin

Subject: RE: One United

Uthinkits maybecbedt i 5 just tell the W thatdhisinvestment was recommended by the Pegulators.and want throughrthe normat
application provess,, [it closed back o mig December -50 this Isn'tnews}

Hotfet ifyou disagres - otherwise Tl provded on that Path,

—eDfiginal Messaga-——

From{ Mueler, King

Bent: Thesdiy, fanuary 13,2009 T157 &0

Tor Mectaughlin Brookly; Lambright, James; ficielizn; Don; Kashkar, Neel; Schaffrer, Ted, Befiinger, Lot
Tox Davis, Wichele; Fromer, Yevin

Subject: Re: One United

seem fo remembierWaters' husband stepping down from the Brehshortly ofter s masting she hatd w/ treds officialy asking for 85 to
intarvene bfc of its exposure & #f preférrad,

COE.WAT.OC.012679
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UST 000035
e OHigal Wiessage -—
Frogn; MtLaughl

ki
ot Larebilght, fames; Mclellsn, Doy Kashkarl, Neel:Schaffer, Ted; Beitinger, Ton
Cer Davis, Midhele: Prorer. Keviny brastier, King : :

Sent: AR 18 1147128 2009
Subject: RE: Gne Walted

Furtherio ermail beiow, Wsitells me:

Apparently this bank is thewonly one that has gotten morey theough section 103-5 of the TESA 2w, And Maxine Waters' hushand s
ofrihe board of the bank,

2PV

~-riginral Messape-——

Frams: Lambright; James

Sent: Toesdsy: nlishy 18, 2009 1408 &4

To! feLaughfin, Brookly, Wiclellan, Uon; Rashkerl, Neel; Schaftner, Ted; Bettinger, Loty
Cev Davis, Michele

Subjert: Be: Gra United

Looping in Ted and Loriin CPP

e QriginGl Message -

Frome Melapghiin, Binokly

Ton fictsilsn, Do, Kashikari, Neal: Lambright, fanves
et Dl Michele

Sent: Tue Jan 13 16,0532 2008

Subject:fine United

W i asking me about-{he One United TPP-dechsion - seys we miet bver g iveekenid abomt 1. ? What's up?

COE.WAT.OC. 012680
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Page 1 of ¢

Hoore, Mikael

From:  Kevin Cohes |

Sent:  Friday, Cctober 31, 2008 5:28 PM

Ta: Koors, Mlkasd maxinewalarsl
" Subject; Thank you

Segel, James; Jeffers, Erika; Phillips, John

W are pleased fo report that we recslved in §17 Millen f:z privats investment foday, Thank you for youf kindnses
and consideration it helping us fo consuramate this ransaction, This Is In addition fo the Investment we received
yestarday, the Bank Is now adequately capltalized and we will be applying o the TARP prograsm next week.

Best ragards,
Kavin

This messags contalns [nformation that may be confidential and propristary to OneUnited
Bank, Unless you are s Infanded reeiplent (or authorlzed fo feveive this meassage for the
Intended recipient), you may not uss, copy, disseminate or discloss o gnyone the message of
any information sontzined In the messags. If you have received the messags In arror, pleass
advise the sender by reply e-mail and delete the message ard all fles transmitted with it rom
yaur systern mmediately. Thank you very muceh, .

85

COS.WATERS.8Z

CSOCWAT.DO0T781
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W.S. Bousge of Repregentatives

COMMITTEE ON ETHICS
WHashington, BC 20515

September 25, 2012

BY HAND DELIVERY

Mr. Mikael Moore

Office of the Honorable Maxine Waters
U. S. House of Representatives

2344 Rayburn House Office Building
Washington, DC 20515

Dear Mr, Moore:

By a unanimous vote on September 21, 2012, and pursuant to House Rule XI, clause
3(a)(1)-(2) and Committee Rules 10(a)(5) and 18, the Committee on Ethics for the Matter of
Representative Maxine Waters (Committee) voted to issue you this letter of reproval. We have
issued this letter as a result of your taking official action on behalf of OneUnited Bank, an entity
in which your employing Member, Representative Maxine Waters, had a financial interest. The
Committee has also voted unanimously to adopt the attached Report to the House of

Representatives.

The conduct for which you are hereby reproved is summarized below:

I.

You sent an email on September 19, 2008 to a staffer for the House Financial
Services Committee stating that “[OneUnited Bank] is in trouble.” You
followed up with that staffer, writing “I think it will become a timetable
issue.”

You sent an email on September 23, 2008 to a staffer for the House Financial
Services Committee forwarding a chart that summarized OneUnited Bank’s
investment in the preferred stock of certain government sponsored entities
(GSEs) that were eventually placed into conservatorship. You followed up
with that staffer, asking “how did the meeting go?,” to which she responded,
“Twe] will continue to pursue [the Treasury Department] acting without
legislation but [another staffer] and I are also working on drafting CDFI-
related language to help them that we could try to possibly add to the bailout
bill.”

You failed to inform OneUnited Bank representatives that your office had
recused itself from assisting in efforts to obtain federal government
intervention related to its investment in GSEs, such that they continued to
believe that your office was involved in the matter.

1
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4. You engaged in the above-mentioned conduct when you knew, or should have
known, that Representative Waters and her husband had a financial interest in
OneUnited Bank.

With respect to the conduct described above, you violated House Rule XXIII, clause 3,
which provides that “[a] Member, Delegate, Resident Commissioner, officer, or employee of the
House may not receive compensation and may not permit compensation to accrue to the
beneficial interest of such individual from any source, the receipt of which would occur by virtue
of influence improperly exerted from the position of such individual in Congress.” With respect
to the conduct described above, you also violated paragraph 5 of the Code of Ethics for
Government Service, which provides in relevant part that government employees may “[n]ever
discriminate unfairly by the dispensing of special favors or privileges to anyone, whether for
remuneration or not; and never accept for himself or his family, favors or benefits under
circumstances which might be construed by reasonable persons as influencing the performance
of his governmental duties.” Finally, your conduct violated House Rule XXIII, clause 1, which
provides that “[a] Member, Delegate, Resident Commissioner, officer, or employee of the House
shall behave at all times in a manner that shall reflect creditably on the House.”

The Committee has reviewed the statements you provided in this matter to the Office of
Congressional Ethics (OCE), this Committee during a previous Congress, and to Outside
Counsel during this Congress. The Committee understands that you contend that you were
unaware of Representative Waters™ conflict of interest when you took the actions described
above. The Committee does not find that contention credible and finds that you either knew, or
should have known, of her interest in OneUnited Bank. Representative Waters made her interest
in OneUnited Bank public no later than 2007, when she disclosed her and her husband’s personal
financial stake in OneUnited Bank during a meeting of a Financial Services subcommittee, and
you testified that you were aware of her statement regarding her husband’s position on
OneUnited Bank’s Board of Directors. Representative Waters herself testified that you “would
have known that [her] husband was invested in OneUnited [Bank].” Representative Waters also
stated, during an August 2010 press conference, that she had instructed you not to get involved
with OneUnited Bank, and she stated that she “clearly” communicated that direction to you.
You testified that this conversation occurred in late September, and you interpreted it to mean
simply that you should cease efforts on that day and that day only.

Your professed interpretation is not consistent with any reasonable interpretation of the
events. First, if one is to credit Representative Waters’ explanation of her instruction to you and
her awareness of the conflict, it is not credible to suggest that you would have read an arbitrary
time limit into her instructions if you were trying to abide by her direction. In fact, you informed
the Chief of Staff to the Financial Services Committee of the conflict of interest and your office’s
recusal from matters involving OneUnited Bank. Tt is therefore clear that you understood the
direction that Representative Waters provided to you, and yet chose to act on matters involving
OneUnited Bank anyway. Moreover, the weight of the evidence suggests that, contrary to your
assertion, you were given this direction by Representative Waters in early to mid-September.

Your actions on behalf of OneUnited Bank’s private efforts to obtain assistance and
avoid collapse created dramatic appearances of conflict with your employing Member’s personal
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financial interests. Your actions blurred an already difficult and close line of permissible
conduct due to OneUnited’s prominent role in responding to a significant crisis affecting an
unknown number of banks. And your actions were the reason this Committee had such serious
and appropriate concerns about the activities of you and your employing Member in September
of 2008.

As the Chief of Staff for Representative Waters, it was incumbent upon you to uphold the
House rules, laws, regulations and other standards of conduct and, where you knew or had reason
to know of your employing Member’s conflict of interest, to avoid engaging in impermissible
conflicts on her behalf. Therefore, it is the determination of the Committee that your conduct in
certain specific instances did constitute an impermissible conflict, and violated your obligation to
behave in a manner that reflects creditably on the House.

Finally, the Committee finds that you have given inconsistent and incredible testimony.
In addition, your lack of acknowledgment of any responsibility, as well as your disrespect for the
Committee’s investigative process and jurisdiction demonstrates that any mere comments by the
Committee would be disregarded. Therefore, based on your conduct in this matter, the
Committee has unanimously determined that you should be publicly reproved. Now that this
letter has issued and the Committee has publicly noted its reproval of your conduct, the
Committee has determined that this matter is closed.

Sincerely,
Robert Goodlatte ohn A. Yarmuth
Acting Chairman cting Ragking Member
3
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