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The Committee on Ways and Means, to whom was referred the
bill (H.R. 2580) to provide for a technical change to the Medicare
long-term care hospital moratorium exception, and for other pur-
poses, having considered the same, report favorably thereon with
an amendment and recommend that the bill as amended do pass.
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The amendment is as follows:
Strike all after the enacting clause and insert the following:

SECTION 1. SHORT TITLE.
This Act may be cited as the “LTCH Technical Correction Act of 2015”.

SEC. 2. TECHNICAL CHANGE TO THE MEDICARE LONG-TERM CARE HOSPITAL MORATORIUM
EXCEPTION.

(a) IN GENERAL.—Section 114(d) of the Medicare, Medicaid, and SCHIP Extension
Act of 2007 (42 U.S.C. 1395ww note), as amended by sections 3106(b) and 10312(b)
of Public Law 111-148, section 1206(b)(2) of the Pathway for SGR Reform Act of
2013 (division B of Public Law 113-67), and section 112 of the Protecting Access
to Medicare Act of 2014, is amended, in paragraph (7), by striking “The moratorium
under paragraph (1)(A)” and inserting “Any moratorium under paragraph (1)” in the
matter preceding subparagraph (A).

(b) EFFECTIVE DATE.—The amendment made by subsection (a) shall take effect as
iff included in the enactment of section 112 of the Protecting Access to Medicare Act
of 2014.

SEC. 3. MODIFICATION TO MEDICARE LONG-TERM CARE HOSPITAL HIGH COST OUTLIER PAY-
MENTS.

Section 1886(m) of the Social Security Act (42 U.S.C. 1395ww(m)) is amended by
adding at the end the following new paragraph:

“(7) TREATMENT OF HIGH COST OUTLIER PAYMENTS.—

“(A) ADJUSTMENT TO THE STANDARD FEDERAL PAYMENT RATE FOR ESTI-
MATED HIGH COST OUTLIER PAYMENTS.—Under the system described in
paragraph (1), for fiscal years beginning on or after October 1, 2016, the
Secretary shall reduce the standard Federal payment rate as if the esti-
mated aggregate amount of high cost outlier payments for standard Federal
payment rate discharges for each such fiscal year would be equal to 8 per-
cent of estimated aggregate payments for standard Federal payment rate
discharges for each such fiscal year.

“(B) LIMITATION ON HIGH COST OUTLIER PAYMENT AMOUNTS.—Notwith-
standing subparagraph (A), the Secretary shall set the fixed loss amount
for high cost outlier payments such that the estimated aggregate amount
of high cost outlier payments made for standard Federal payment rate dis-
charges for fiscal years beginning on or after October 1, 2016, shall be equal
to 99.0625 percent of 8 percent of estimated aggregate payments for stand-
ard Federal payment rate discharges for each such fiscal year.

“(C) WAIVER OF BUDGET NEUTRALITY.—Any reduction in payments result-
ing from the application of subparagraph (B) shall not be taken into ac-
count in applying any budget neutrality provision under such system.

“(D) NO EFFECT ON SITE NEUTRAL HIGH COST OUTLIER PAYMENT RATE.—
This paragraph shall not apply with respect to the computation of the appli-
cable site neutral payment rate under paragraph (6), except for the stand-
ard Federal payment rate portion of blended payment rates determined
under subparagraph (B)(iii)(II) of such paragraph.”.

I. SUMMARY AND BACKGROUND

A. PURPOSE AND SUMMARY

The bill, H.R. 2580, as ordered reported by the Committee on
Ways and Means on June 2, 2015, would provide for a technical fix
that would allow qualifying long-term care hospitals (LTCH) to ex-
pand beds during the current law moratorium. The bill would also
off-set the cost of the bed expansion by reducing the size of the cur-
rent law LTCH outlier pool and adjusting the current law fixed loss
amount for discharges that qualify for outlier payments.

B. BACKGROUND AND NEED FOR LEGISLATION

On May 29, 2015, Rep. Charles Boustany (R-LA) introduced H.R.
2580, a bill to provide for a technical fix that would allow quali-
fying LTCHs to expand beds during the current law moratorium.
The Committee on Ways and Means received the sole referral for
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the bill because the bill includes Medicare provisions that fall with-
in the jurisdiction of the Committee, including relevant provisions
of the Social Security Act (SSA).

The Committee has a concern with the current law LTCH mora-
torium; including the lack of an exception process for those LTCHs
who were mid-build when the original LTCH moratorium was
signed into law.

C. LEGISLATIVE HISTORY

Background

H.R. 2580 was introduced on May 29, 2015, and was referred to
the Committee on Ways and Means.

Committee hearings

On May 19, 2015, the Subcommittee on Health of the House
Committee on Ways and Means held a hearing to specifically exam-
ine competition in the Medicare program, including the use of mor-
atoria. Further, on June 14, 2013, the Subcommittee on Health of
the House Committee on Ways and Means held a hearing to spe-
cifically examine the status of post-acute care in the Medicare pro-
gram.

Committee action

The Committee on Ways and Means marked up H.R. 2580 on
June 2, 2015, and ordered the bill favorably reported.

II. EXPLANATION OF THE BILL

LTCH TECHNICAL CORRECTION ACT OF 2015
PRESENT LAW

The current law LTCH moratorium was created by section 1206
Bipartisan Budget Act (BBA) of 2013 (P.L. 113-67). Beginning Jan-
uary 1, 2015 through September 30, 2017, section 1206 established
the LTCH moratorium. Specifically, section 1206 modified section
114(d) of the Medicare, Medicaid and SCHIP Extension Act of 2007
(P.L. 110-173), as amended by sections 3106(b) and 10312(b) of the
Affordable Care Act (P.L. 111-148).

Three months after the Bipartisan Budget Act (BBA) of 2013
(P.L. 113-67) was signed into law, Congress further modified the
LTCH moratorium with section 112 of the Protecting Access to
Medicare Act (PAMA) Act of 2014 (P.L. 113-93). Beginning April
1, 2014, section 112 allowed for an exception process to the new
building moratorium for those LTCHs that met the following cri-
teria, prior to April 1, 2014: (1) has entered the Centers for Medi-
care & Medicaid Services (CMS) defined qualifying period to re-
ceive a Medicare provider number; (2) has a binding agreement
with a party for construction and has expended a minimum of $2.5
million; or (3) has obtained an approved certificate of need in a
state where one is required.

Using its broad authority under the Social Security Act (SSA),
CMS has established an annual “pool” of payments that is set aside
to reimburse LTCH outlier cases. The standard Federal LTCH pay-
ment rate is reduced on an annual basis to fund the LTCH outlier
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pool. Historically, CMS has set the annual LTCH outlier pool at 8
percent. In order for an LTCH discharge to qualify for an outlier
payment, the discharge has to meet the CMS derived” “fixed loss
amount” for high cost outlier payments. For fiscal year 2015, CMS
proposed a fixed loss amount of $14,972 for LTCHs (compared to
a fixed loss amount of $25,799 for general acute hospitals). If the
LTCH discharge cost exceeds the fixed loss amount in a given fiscal
year, rather than receive the LTCH diagnosis related group (DRG)
pre-fixed amount, the LTCH is reimbursed 80 percent of cost above
the fixed loss amount for the discharge. When CMS sets the outlier
pool percentage each year, the percentage interacts with the fixed
loss amount.

REASONS FOR CHANGE

The Committee intended for the change made with section 112
of the Protecting Access to Medicare Act (PAMA) Act of 2014 (P.L.
113-93) to provide for an exception process that applied to both
new building and expansion of beds. Due to a legislative drafting
error, the exception process was not included for expansion of beds.
Therefore, H.R. 2580 calls for a technical fix to the current law
LTCH moratorium exception process.

EXPLANATION OF PROVISIONS

H.R. 2580, as amended, would allow for an exception process for
the current law LTCH bed expansion moratorium and would off-set
the cost of the bed expansion by reducing the size of the current
law LTCH outlier pool from 8 percent to 7.925 percent and adjust-
ing the current law fixed loss amount for LTCH discharges that
qualify for outlier payments.

EFFECTIVE DATE

H.R. 2580 would become effective on the date of its enactment.

III. VOTES OF THE COMMITTEE

In compliance with clause 3(b) of rule XIII of the Rules of the
House of Representatives, the following statements are made con-
cerning the votes of the Committee on Ways and Means in its con-
sideration of the bill, H.R. 2580, the LTCH Technical Correction
Act of 2015, on June 2, 2015.

H.R. 2580 was ordered favorably reported by a unanimous voice
vote (with a quorum being present).

IV. BUDGET EFFECTS OF THE BILL

A. COMMITTEE ESTIMATES OF BUDGETARY EFFECTS

In compliance with clause 3(d) of rule XIII of the Rules of the
House of Representatives, the following statement is made con-
cerning the effects on the budget of the revenue provisions of the
bill, H.R. 2580, as reported: the Committee agrees with the esti-
mate prepared by the Congressional Budget Office (CBO), which is
included below as Insert A.
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B. STATEMENT REGARDING NEW BUDGET AUTHORITY AND TAX
EXPENDITURES BUDGET AUTHORITY

In compliance with clause 3(c)(2) of rule XIII of the Rules of the
House of Representatives, the Committee states H.R. 2580, as re-
ported, would not increase direct spending over the 2016-2025 pe-
riod.

C. CosT ESTIMATE PREPARED BY THE CONGRESSIONAL BUDGET
OFFICE

In compliance with clause 3(c)(3) of rule XIII of the Rules of the
House of Representatives, requiring a cost estimate prepared by
the Congressional Budget Office (CBO), the following statement by
CBO is provided.

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, June 15, 2015.
Hon. PAUL RyAN,
Chairman, Committee on Ways and Means,
House of Representatives, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for H.R. 2580, the LTCH Tech-
nical Correction Act of 2015.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contact is Kevin McNellis.

Sincerely,
KEITH HALL,
Director.

Enclosure.

H.R. 2580—LTCH Technical Correction Act of 2015

Summary: H.R. 2580 would lift a moratorium in current law that
prohibits existing long-term care hospitals (LTCHs) from increasing
the number of beds in their facilities. The bill would also reduce
the total amount of payments made to LTCHs by modifying the
current payment system for patients with very high costs.

Over the 2016-2025 period, CBO estimates that lifting the mora-
torium would increase Medicare spending by $47 million and that
modifying the payment system for high-cost outliers in LTCHs
would reduce Medicare spending by $48 million; the net reduction
in direct spending would total $1 million.

H.R. 2580 contains no intergovernmental or private-sector man-
dates as defined in the Unfunded Mandates Reform Act (UMRA)
and would not affect the budgets of state, local, or tribal govern-
ments.

Estimated cost to the Federal Government: The estimated budg-
etary effect of H.R. 2580 is shown in the following table. The costs
of this legislation fall within budget function 570 (Medicare).
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By fiscal year, in millions of dollars—

2016— 2016—
2016 2017 2018 2019 2020 2021 2022 2023 2024 2025 2000 2025

CHANGES IN DIRECT SPENDING (OUTLAYS )

Technical Change to Medi-

care Long-Term Care Hos-

pital Moratorium Exception 6 27 12 2 0 0 0 0 0 0 47 47
Modification to Medicare

Long-Term Care Hospital

Outlier Payments ............... o -4 -4 -5 -5 -5 -6 -6 -6 -7 —18 —48

NET INCREASE OR DECREASE (—) IN THE DEFICIT FROM CHANGES IN DIRECT SPENDING

Impact on Deficit ................ 6 23 8 -3 -5 -5 -6 -6 -6 7 29 -1

aBudget authority equals outlays.

Basis of estimate: Under current law, existing LTCHs are prohib-
ited from increasing the number of beds in their facilities until Oc-
tober 1, 2017. H.R. 2580 would lift that moratorium. The bill would
also reduce payments to LTCHs for patients for whom the hospital
incurs extremely high costs. Assuming enactment near the begin-
ning of fiscal year 2016, CBO estimates that enacting H.R. 2580
would reduce net direct spending for Medicare by $1 million over
the 2016-2025 period.

CBO estimates that lifting the moratorium on expansion would
enable some LTCHs to admit more patients who, under current
law, will be treated in other acute and post-acute settings. Anal-
yses by the Medicare Payment Advisory Commission (MedPAC)
have found that Medicare’s payment rates for services furnished in
an LTCH are higher than its payment rates for substitute services
furnished by short-stay hospitals, skilled nursing facilities, or home
health agencies.! CBO estimates that paying the higher LTCH
rates for some services would increase Medicare spending by $47
million over the 2016—2025 period.

H.R. 2580 would also modify how payment rates for patients
with very high costs are determined. Under current law, CMS has
the authority to make a payment adjustment for LTCH cases that
are high-cost outliers. That adjustment is designed to be budget
neutral: Payment rates for all LTCH cases are reduced by a speci-
fied percentage, and the Secretary adjusts the criteria for identi-
fying outlier cases so that the full amount of that payment reduc-
tion is expected to be distributed to LTCHs in the form of outlier
payments. For fiscal year 2015, the Secretary reduced the payment
rates for all LTCH cases by 8 percent and established outlier cri-
teria that she estimated would distribute the full 8 percent to
LTCHs for outlier cases.

The bill would require the Secretary to reduce the payment rate
for all LTCH cases by 8 percent, but would require the Secretary
to set outlier criteria that she expects would result in no more than
7.925 percentage points of that reduction being paid for high-cost
cases. CBO estimates that provision would reduce Medicare spend-
ing by $48 million over the 2016—2025 period.

Pay-As-You-Go considerations: The Statutory Pay-As-You-Go Act
of 2010 establishes budget-reporting and enforcement procedures
for legislation affecting direct spending or revenues. The net

1See, for example, Medicare Payment Advisory Commission, March 2014 Report to the Con-
gress: Medicare Payment Policy, Chapter 11: Long-Term Care Hositals, (March 2014), http:/
medpac.gov/documents/reports/marl4 ch11.pdf?sfvrsn=0.
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changes in direct spending that are subject to those pay-as-you-go
procedures are shown in the following table.

CBO ESTIMATE OF PAY-AS-YOU-GO EFFECTS FOR H.R. 2580, AS ORDERED REPORTED BY THE
HOUSE COMMITTEE ON WAYS AND MEANS ON JUNE 2, 2015

By fiscal year, in millions of dollars—

2016— 2016—
2015 2016 2017 2018 2019 2020 2021 2022 2023 2024 2025 2000 2025

NET INCREASE OR DECREASE (—) IN THE DEFICIT

Statutory Pay-As-You-
Go Impact ............. 0 6 23 8§ -3 -5 -5 -6 -6 -6 -7 29 -1

Intergovernmental and private-sector impact: H.R. 2580 contains
no intergovernmental or private-sector mandates as defined in
UMRA and would not affect the budgets of state, local, or tribal
governments.

Estimate prepared by: Federal costs: Kevin McNellis; Impact on
state, local, and tribal governments: J’nell Blanco Suchy; Impact on
the private sector: Amy Petz.

Estimate approved by: Holly Harvey, Deputy Assistant Director
for Budget Analysis.

V. OTHER MATTERS TO BE DISCUSSED UNDER THE
RULES OF THE HOUSE

A. COMMITTEE OVERSIGHT FINDINGS AND RECOMMENDATIONS

With respect to clause 3(c)(1) of rule XIII of the Rules of the
House of Representatives (relating to oversight findings), the Com-
mittee concluded that it was appropriate and timely to enact the
sections included in the bill, as reported.

B. STATEMENT OF GENERAL PERFORMANCE GOALS AND OBJECTIVES

With respect to clause 3(c)(4) of rule XIII of the Rules of the
House of Representatives, the Committee states that the primary
purpose of H.R. 2580, as reported, is to protect Medicare bene-
ficiaries and strengthen the Medicare program.

C. INFORMATION RELATING TO UNFUNDED MANDATES

This information is provided in accordance with section 423 of
the Unfunded Mandates Reform Act of 1995 (Pub. L. No. 104—4).

The Committee has determined that the bill does not contain
Federal mandates on the private sector. The Committee has deter-
mined that the bill does not impose a Federal intergovernmental
mandate on State, local, or tribal governments.

D. CONGRESSIONAL EARMARKS, LIMITED TAX BENEFITS, AND
LiMITED TARIFF BENEFITS

With respect to clause 9 of rule XXI of the Rules of the House
of Representatives, the Committee has carefully reviewed the pro-
visions of the bill, and states that the provisions of the bill do not
contain any congressional earmarks, limited tax benefits, or limited
tariff benefits within the meaning of the rule.
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E. DUPLICATION OF FEDERAL PROGRAMS

In compliance with Sec. 3(g)(2) of H. Res. 5 (114th Congress), the
Committee states that no provision of the bill establishes or reau-
thorizes: (1) a program of the Federal Government known to be du-
plicative of another Federal program; (2) a program included in any
report from the Government Accountability Office to Congress pur-
suant to section 21 of Public Law 111-139; or (3) a program related
to a program identified in the most recent Catalog of Federal Do-
mestic Assistance, published pursuant to the Federal Program In-
formation Act (Pub. L. No. 95-220, as amended by Pub. L. No. 98—
169).

F. DISCLOSURE OF DIRECTED RULE MAKINGS

In compliance with Sec. 3(i) of H. Res. 5 (114th Congress), the
following statement is made concerning directed rule makings: The
Committee estimates that the bill requires no directed rule mak-
ings within the meaning of such section.

VI. CHANGES IN EXISTING LAW MADE BY THE BILL, AS
REPORTED

A. TEXT OF EXISTING LAW AMENDED OR REPEALED BY THE BILL, AS
REPORTED

In compliance with clause 3(e)(1)(A) of rule XIII of the Rules of
the House of Representatives, the text of each section proposed to
be amended or repealed by the bill, as reported, is shown below:

MEDICARE, MEDICAID, AND SCHIP EXTENSION ACT OF

2007
TITLE I—MEDICARE

SEC. 114. LONG-TERM CARE HOSPITALS.

(a) [Omitted Amendatory]

(b) STUDY AND REPORT ON LONG-TERM CARE HOSPITAL FACILITY
AND PATIENT CRITERIA.—

(1) IN GENERAL.—The Secretary of Health and Human Serv-
ices (in this section referred to as the “Secretary”) shall con-
duct a study on the establishment of national long-term care
hospital facility and patient criteria for purposes of deter-
mining medical necessity, appropriateness of admission, and
continued stay at, and discharge from, long-term care hos-
pitals.

(2) REPORT.—Not later than 18 months after the date of the
enactment of this Act, the Secretary shall submit to Congress
a report on the study conducted under paragraph (1), together
with recommendations for such legislation and administrative
actions, including timelines for implementation of patient cri-
teria or other actions, as the Secretary determines appropriate.
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(3) CONSIDERATIONS.—In conducting the study and preparing
the report under this subsection, the Secretary shall consider—
(A) recommendations contained in a report to Congress
by the Medicare Payment Advisory Commission in June
2004 for long-term care hospital-specific facility and pa-
tient criteria to ensure that patients admitted to long-term
care hospitals are medically complex and appropriate to
receive long-term care hospital services; and

(B) ongoing work by the Secretary to evaluate and deter-

mine the feasibility of such recommendations.
(c) PAYMENT FOR LONG-TERM CARE HOSPITAL SERVICES.—

(1) DELAY IN APPLICATION OF 25 PERCENT PATIENT THRESHOLD
PAYMENT ADJUSTMENT.—The Secretary shall not apply, for cost
reporting periods beginning on or after July 1, 2007,—

(A) for a 9-year period, section 412.536 of title 42, Code
of Federal Regulations, or any similar provision, to free-
standing long-term care hospitals or to a long-termcare
hospital, or satellite facility, that as of December29, 2007,
was co-located with an entity that is a provider-based, off-
campus location of a subsection (d) hospital whichdid not
provide services payable under section 1886(d) ofthe Social
Security Act at the off-campus location; and

(B) such section or section 412.534 of title 42, Code of
Federal Regulations, or any similar provisions, to a long-
term care hospital identified by the amendment made by
section 4417(a) of the Balanced Budget Act of 1997 (Public
Law 105-33).

(2) PAYMENT FOR HOSPITALS-WITHIN-HOSPITALS.—

(A) IN GENERAL.—Payment to an applicable long-term
care hospital or satellite facility which is located in a rural
area or which is co-located with an urban single or MSA
dominant hospital under paragraphs (d)(1), (e)(1), and
(e)(4) of section 412.534 of title 42, Code of Federal Regula-
tions, shall not be subject to any payment adjustment
under such section if no more than 75 percent of the hos-
pital’s Medicare discharges (other than discharges de-
scribed in paragraph (d)(2) or (e)(3) of such section) are ad-
mitted from a co-located hospital.

(B) CO-LOCATED LONG-TERM CARE HOSPITALS AND SAT-
ELLITE FACILITIES.—

(i) IN GENERAL.—Payment to an applicable long-
term care hospital or satellite facility which is co-lo-
cated with another hospital shall not be subject to any
payment adjustment under section 412.534 of title 42,
Code of Federal Regulations, if no more than 50 per-
cent of the hospital’s Medicare discharges (other than
discharges described in paragraph (c)(3) of such sec-
tion) are admitted from a co-located hospital.

(ii) APPLICABLE LONG-TERM CARE HOSPITAL OR SAT-
ELLITE FACILITY DEFINED.—In this paragraph, the
term “applicable long-term care hospital or satellite fa-
cility” means a hospital or satellite facility that is sub-
ject to the transition rules under section 412.534(g) of
title 42, Code of Federal Regulations or that is de-
scribed in section 412.22(h)(3)(1) of such title.
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(C) EFFECTIVE DATE.—Subparagraphs (A) and (B) shall
apply to cost reporting periods beginning on or after Octo-
ber 1, 2007 (or July 1, 2007, in the case of a satellite facil-
ity described in section 412.22(h)(3)(i) of title 42, Code of
Federal Regulations) for a 9-year period.

(3) NO APPLICATION OF VERY SHORT-STAY OUTLIER POLICY.—
The Secretary shall not apply, for the 5-year period beginning
on the date of the enactment of this Act, the amendments fi-
nalized on May 11, 2007 (72 Federal Register 26904, 26992)
made to the short-stay outlier payment provision for long-term
care hospitals contained in section 412.529(c)(3)(i) of title 42,
Code of Federal Regulations, or any similar provision.

(4) NO APPLICATION OF ONE-TIME ADJUSTMENT TO STANDARD
AMOUNT.—The Secretary shall not, for the 5-year period begin-
ning on the date of the enactment of this Act, make the one-
time prospective adjustment to long-term care hospital pro-
spective payment rates provided for in section 412.523(d)(3) of
title 42, Code of Federal Regulations, or any similar provision.

(d) MORATORIUM ON THE ESTABLISHMENT OF LONG-TERM CARE
HospPITALS, LONG-TERM CARE SATELLITE FACILITIES AND ON THE
INCREASE OF LONG-TERM CARE HOSPITAL BEDS IN EXISTING LONG-
TERM CARE HOSPITALS OR SATELLITE FACILITIES.—

(1) IN GENERAL.—During the 5-year period (and for the pe-
riod beginning on the date of the enactment of paragraph (7)
of this subsection and ending September 30, 2017) beginning
on the date of the enactment of this Act, the Secretary shall
impose a moratorium for purposes of the Medicare program
under title XVIII of the Social Security Act—

(A) subject to paragraph (2), on the establishment and
classification of a long-term care hospital or satellite facil-
ity, other than an existing long-term care hospital or facil-
ity; and

(B) subject to paragraph (3), on an increase of long-term
care hospital beds in existing long-term care hospitals or
satellite facilities.

(2) EXCEPTION FOR CERTAIN LONG-TERM CARE HOSPITALS.—
The moratorium under paragraph (1)(A) shall not apply to a
long-term care hospital that as of the date of the enactment of
this Act—

(A) began its qualifying period for payment as a long-
term care hospital under section 412.23(e) of title 42, Code
of Federal Regulations, on or before the date of the enact-
ment of this Act;

(B) has a binding written agreement with an outside,
unrelated party for the actual construction, renovation,
lease, or demolition for a long-term care hospital, and has
expended, before the date of the enactment of this Act, at
least 10 percent of the estimated cost of the project (or, if
less, $2,500,000); or

(C) has obtained an approved certificate of need in a
State where one is required on or before the date of the en-
actment of this Act.

(3) EXCEPTION FOR BED INCREASES DURING MORATORIUM.—

(A) IN GENERAL.—Subject to subparagraph (B), the mor-
atorium under paragraph (1)(B) shall not apply to an in-
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crease in beds in an existing hospital or satellite facility if
the hospital or facility obtained a certificate of need for an
increase in beds that is in a State for which such certifi-
cate of need is required and that was issued on or after
April 1, 2005, and before December 29, 2007, or if the hos-
pital or facility—
(i) is located in a State where there is only one other
long-term care hospital; and
(i1) requests an increase in beds following the clo-
sure or the decrease in the number of beds of another
long-term care hospital in the State.

(B) NO EFFECT ON CERTAIN LIMITATION.—The exception
under subparagraph (A) shall not effect the limitation on
increasing beds under sections 412.22(h)(3) and 412.22(f)
of title 42, Code of Federal Regulations.

(4) EXISTING HOSPITAL OR SATELLITE FACILITY DEFINED.—For
purposes of this subsection, the term “existing” means, with re-
spect to a hospital or satellite facility, a hospital or satellite fa-
cility that received payment under the provisions of subpart O
of part 412 of title 42, Code of Federal Regulations, as of the
date of the enactment of this Act.

(5) JupiciAL REVIEW.—There shall be no administrative or
judicial review under section 1869 of the Social Security Act
(42 U.S.C. 1395ff), section 1878 of such Act (42 U.S.C. 139500),
or otherwise, of the application of this subsection by the Sec-
retary.

(6) LIMITATION ON APPLICATION OF EXCEPTIONS.—Paragraphs
(2) and (3) shall not apply during the period beginning on the
date of the enactment of paragraph (7) of this subsection and
ending September 30, 2017.

(7) ADDITIONAL EXCEPTION FOR CERTAIN LONG-TERM CARE
HOSPITALS.— shall not apply to a long-term care hospital
that—

(A) began its qualifying period for payment as a long-
term care hospital under section 412.23(e) of title 42, Code
of Federal Regulations, on or before the date of enactment
of this paragraph,;

(B) has a binding written agreement as of the date of the
enactment of this paragraph with an outside, unrelated
party for the actual construction, renovation, lease, or
demolition for a long-term care hospital, and has ex-
pended, before such date of enactment, at least 10 percent
of the estimated cost of the project (or, if less, $2,500,000);
or

(C) has obtained an approved certificate of need in a
State where one is required on or before such date of en-
actment.

(e) LONG-TERM CARE HOSPITAL PAYMENT UPDATE.—

(1) [Omitted Amendatory]

(2) DELAYED EFFECTIVE DATE.—Subsection (m)(2) of section
1886 of the Social Security Act, as added by paragraph (1),
shall not apply to discharges occurring on or after July 1, 2007,
and before April 1, 2008.

(f) EXPANDED REVIEW OF MEDICAL NECESSITY.—
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(1) IN GENERAL.—The Secretary of Health and Human Serv-
ices shall provide, under contracts with one or more appro-
priate fiscal intermediaries or medicare administrative contrac-
tors under section 1874A(a)(4)(G) of the Social Security Act (42
U.S.C. 1395kk-1(a)(4)(Q)), for reviews of the medical necessity
of admissions to long-term care hospitals (described in section
1886(d)(1)(B)(iv) of such Act) and continued stay at such hos-
pitals, of individuals entitled to, or enrolled for, benefits under
part A of title XVIII of such Act consistent with this sub-
section. Such reviews shall be made for discharges occurring on
or after October 1, 2007.

(2) REVIEW METHODOLOGY.—The medical necessity reviews
under paragraph (1) shall be conducted on an annual basis in
accordance with rules specified by the Secretary. Such reviews
shall—

(A) provide for a statistically valid and representative
sample of admissions of such individuals sufficient to pro-
vide results at a 95 percent confidence interval; and

(B) guarantee that at least 75 percent of overpayments
received by long-term care hospitals for medically unneces-
sary admissions and continued stays of individuals in long-
term care hospitals will be identified and recovered and
that related days of care will not be counted toward the
length of stay requirement contained in section
1886(d)(1)(B)(iv) of the Social Security Act (42 U.S.C.
1395ww(d)(1)(B)(iv)).

(3) CONTINUATION OF REVIEWS.—Under contracts under this
subsection, the Secretary shall establish an error rate with re-
spect to such reviews that could require further review of the
medical necessity of admissions and continued stay in the hos-
pital involved and other actions as determined by the Sec-
retary.

(4) TERMINATION OF REQUIRED REVIEWS.—

(A) IN GENERAL.—Subject to subparagraph (B), the pre-
vious provisions of this subsection shall cease to apply for
discharges occurring on or after October 1, 2010.

(B) CONTINUATION.—AS of the date specified in subpara-
graph (A), the Secretary shall determine whether to con-
tinue to guarantee, through continued medical review and
sampling under this paragraph, recovery of at least 75 per-
cent of overpayments received by long-term care hospitals
due to medically unnecessary admissions and continued
stays.

(5) FUNDING.—The costs to fiscal intermediaries or medicare
administrative contractors conducting the medical necessity re-
views under paragraph (1) shall be funded from the aggregate
overpayments recouped by the Secretary of Health and Human
Services from long-term care hospitals due to medically unnec-
essary admissions and continued stays. The Secretary may use
an amount not in excess of 40 percent of the overpayments re-
couped under this paragraph to compensate the fiscal inter-
mediaries or Medicare administrative contractors for the costs
of services performed.

(g) IMPLEMENTATION.—For purposes of carrying out the provi-
sions of, and amendments made by, this title, in addition to any
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amounts otherwise provided in this title, there are appropriated to
the Centers for Medicare & Medicaid Services Program Manage-
ment Account, out of any money in the Treasury not otherwise ap-
propriated, $35,000,000 for the period of fiscal years 2008 and
2009.

SOCIAL SECURITY ACT

TITLE XVIII—-HEALTH INSURANCE FOR THE AGED AND
DISABLED

* * & * * * &

PART E—MISCELLANEOUS PROVISIONS

* * * * * * *

PAYMENT TO HOSPITALS FOR INPATIENT HOSPITAL SERVICES

SEC. 1886. (a)(1)(A)(i) The Secretary, in determining the amount
of the payments that may be made under this title with respect to
operating costs of inpatient hospital services (as defined in para-
graph (4)) shall not recognize as reasonable (in the efficient deliv-
ery of health services) costs for the provision of such services by a
hospital for a cost reporting period to the extent such costs exceed
the applicable percentage (as determined under clause (ii)) of the
average of such costs for all hospitals in the same grouping as such
hospital for comparable time periods.

(i1) For purposes of clause (i), the applicable percentage for hos-
pital cost reporting periods beginning—

(I) on or after October 1, 1982, and before October 1, 1983,
is 120 percent;

(IT) on or after October 1, 1983, and before October 1, 1984,
is 115 percent; and

(III) on or after October 1, 1984, is 110 percent.

(B)(1) For purposes of subparagraph (A) the Secretary shall estab-
lish case mix indexes for all short- term hospitals, and shall set
limits for each hospital based upon the general mix of types of
medical cases with respect to which such hospital provides services
for which payment may be made under this title.

(i) The Secretary shall set such limits for a cost reporting period
of a hospital—

(I) by updating available data for a previous period to the
immediate preceding cost reporting period by the estimated av-
erage rate of change of hospital costs industry-wide, and

(IT) by projecting for the cost reporting period by the applica-
ble percentage increase (as defined in subsection (b)(3)(B)).

(C) The limitation established under subparagraph (A) for any
hospital shall in no event be lower than the allowable operating
costs of inpatient hospital services (as defined in paragraph (4))
recognized under this title for such hospital for such hospital’s last
cost reporting period prior to the hospital’s first cost reporting pe-
riod for which this section is in effect.
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(D) Subparagraph (A) shall not apply to cost reporting periods
beginning on or after October 1, 1983.

(2) The Secretary shall provide for such exemptions from, and ex-
ceptions and adjustments to, the limitation established under para-
graph (1)(A) as he deems appropriate, including those which he
deems necessary to take into account—

(A) the special needs of sole community hospitals, of new
hospitals, of risk based health maintenance organizations, and
of hospitals which provide atypical services or essential com-
munity services, and to take into account extraordinary cir-
cumstances beyond the hospital’s control, medical and para-
medical education costs, significantly fluctuating population in
the service area of the hospital, and unusual labor costs,

(B) the special needs of psychiatric hospitals and of public or
other hospitals that serve a significantly disproportionate num-
ber of patients who have low income or are entitled to benefits
under part A of this title, and

(C) a decrease in the inpatient hospital services that a hos-
pital provides and that are customarily provided directly by
similar hospitals which results in a significant distortion in the
operating costs of inpatient hospital services.

(3) The limitation established under paragraph (1)(A) shall not
apply with respect to any hospital which—

(A) is located outside of a standard metropolitan statistical
area, and

(B)() has less than 50 beds, and

(i1) was in operation and had less than 50 beds on the date
of the enactment of this section.

(4) For purposes of this section, the term “operating costs of inpa-
tient hospital services” includes all routine operating costs, ancil-
lary service operating costs, and special care unit operating costs
with respect to inpatient hospital services as such costs are deter-
mined on an average per admission or per discharge basis (as de-
termined by the Secretary), and includes the costs of all services
for which payment may be made under this title that are provided
by the hospital (or by an entity wholly owned or operated by the
hospital) to the patient during the 3 days (or, in the case of a hos-
pital that is not a subsection (d) hospital, during the 1 day) imme-
diately preceding the date of the patient’s admission if such serv-
ices are diagnostic services (including clinical diagnostic laboratory
tests) or are other services related to the admission (as defined by
the Secretary). Such term does not include costs of approved edu-
cational activities, a return on equity capital, or, other capital-re-
lated costs (as defined by the Secretary for periods before October
1, 1987). In applying the first sentence of this paragraph, the term
“other services related to the admission” includes all services that
are not diagnostic services (other than ambulance and maintenance
renal dialysis services) for which payment may be made under this
title that are provided by a hospital (or an entity wholly owned or
operated by the hospital) to a patient—

(A) on the date of the patient’s inpatient admission; or

(B) during the 3 days (or, in the case of a hospital that is
not a subsection (d) hospital, during the 1 day) immediately
preceding the date of such admission unless the hospital dem-
onstrates (in a form and manner, and at a time, specified by
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the Secretary) that such services are not related (as deter-
mined by the Secretary) to such admission.

(b)(1) Notwithstanding section 1814(b) but subject to the provi-
sions of section 1813, if the operating costs of inpatient hospital
services (as defined in subsection (a)(4)) of a hospital (other than
a subsection (d) hospital, as defined in subsection (d)(1)(B) and
other than a rehabilitation facility described in subsection (j)(1)) for
a cost reporting period subject to this paragraph—

(A) are less than or equal to the target amount (as defined
in paragraph (3)) for that hospital for that period, the amount
of the payment with respect to such operating costs payable
under part A on a per discharge or per admission basis (as the
case may be) shall be equal to the amount of such operating
costs, plus—

(i) 15 percent of the amount by which the target amount
exceeds the amount of the operating costs, or
(i1) 2 percent of the target amount,
whichever is less;

(B) are greater than the target amount but do not exceed 110
percent of the target amount, the amount of the payment with
respect to those operating costs payable under part A on a per
discharge basis shall equal the target amount; or

(C) are greater than 110 percent of the target amount, the
amount of the payment with respect to such operating costs
payable under part A on a per discharge or per admission basis
(as the case may be) shall be equal to (i) the target amount,
plus (ii) in the case of cost reporting periods beginning on or
after October 1, 1991, an additional amount equ