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PREFACE

This report was prepared for.the assistance of the
Chesapeake Bay Legislative Advisbry Coﬁﬁission. It is the
first segmenﬁ of a two-phase study, and is designed ;o.iden-
tify management structures for the Chesapeake Bay. -

The Cﬁesapeake Bay Legislative Adﬁisory Commission
(CBLAC)'camé into existence through.the passage of resolutions
in the General Assemblies of Maryland and Virginia during the
1978'seséion.' The Commissioﬁ's.charge.is to examine existing
and proposed institutioﬁs and to repcrt to the‘l98d éesSions'
of both state legislatures with recommendations for the most
desirable Bay managément alternatives. In carrying out this
undertaking the Commission sought and received the counsel of
numerous private individuals, scientists, and a plethora of
local, state and federal agencies. ‘These contributions have
ranged from brief letters to extensive studies on management.
needs and options for the Chesapeake Bay. The Commission
initially identified the basic issues and sought information
reflecting on these issues. A substantial amount of ‘raw
informational data has been contributed, some of which
generated new management ideas.

This report is an attempt to synthesize the collected

information for presentation to the Commission. There are no
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new discoveries or recommendations in this initial report;

_ this study identifies those management techniques presently

utilized for the Bay and secondly eiplores other available

-management structures. We have drawn upon the ideas and

information submitted to the Commission‘and to some extent

- have incorporated that material into the discussions of the

respective iﬁstitutiqns. The discussion Qf,theée institutibnal
choices is not carried out as a purevacademic endeéyor bﬁt : i
as an attempt tb relate these institutions to the social,
ecologic and political character of the subject, the Chegapéake

Bay.



INTRODUCTION: ADAPTING GOVERNMENf INSTITUTIONS
FOR A NATURAL SYSTEM

For many years concerned observers have seen an-increase
in the pressures and stresses placed upon the resources of the
Chesapeake Bay and its tributaries. AS'human'ectivities‘héﬁe
increased in intensity throughout. the Bay watershed;'fhere has
been a growing consensus thet tHe resources of the Bay must be
husbanded-by:the concerted efforts of all concerned jurisdic-
tions. | |

The Chesapeake Bay was formed by geologiC'and'hydro-
loglc forces w1thout regard to the inter- Jurlsdlctlonal bound—
aries which man would later impose across parts of thlS natura
system. The natural forces and human act1v1t1es whlch affect
this system are unconstrained by phy31cal or’Jurlsdlctlonal
boundaries or even interagency divisioms of-reépdnsibility.
For these reasons the question has been\presented with in-
creasing urgency whether the residents of the Bay region

should reshape their management institutions to better adapt

to the natural characterlstlcs of th1s Lnterstate ecosystem.

Theadaptatlon ofgovernmental institutions to respond
to.suctheeds is not a novel concept. The array of problems
that state and local governments must'address‘daily have often
required solutions that transcend the limitations upon.the

usual bureaucratic and legislative apparatus. As a result,

o iii -
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many states have sought innovations in governmental machinery
whaich can Successfully'overcome'legal and'political constraints

imposed by state and local boundaries, without necessarlly

abdlcatlng thelr authority in favor of federal controls.
Attempts to tlnker with the seemingly sacrosanct delimitation -

.“pf federal_and‘state‘responsibility date back;to,theleargiest__;"

years of the United States itself. More recently; especiallyi

in the period since the New Deal, the interest in inter-

governmental organizations has proliferated. These precedents

offef gnidance'in analyzing the potential benefits of such

. organizations as adapted to the Chesapeake Bay s1tuatlon
_A careful examination of their form and effectlveness may

lead to a better understandlng of potential admlnlstratlve,

legal and:political obstacles that may arise as officials

formulate aiternatives-for'better management‘and coordinatipn

ofvgovernmental activities in the Chesapeake Bay regiom. |
From time to time various specific'institutional

changes have been suggested as a means of improving one or

- more areas of resource management and economic development in

‘the Chesapeake Bay region. Thls report examines a number of

these specific alternatives, and defines.the characterlstlcs.ﬂ

and limitations of each.



1.0 IMPROVED BAY MANAGEMENT UNDER EXISTING INSTITUTIONS

1.1 Introduction

A number of local, state and federal administrative
agencies have been assigned roles in management, preservation’

and development of land and water resources in the Chesapeake;

- Bay region. Some of these agency functions are ineffective,

historical artifacts; on the other hand, the_responsibilities'
of many agencies have evolved and developed according to
changing needs and-today represént the efforts of mény'years

in consolidating, reforming and improving agency functions.

_ Regardless of their faults and limitations, existing agencies

may be considered as vehicles for improved Bay management for
several reasons. First, existing agencies have a history of

action and a familiarity with the problems of the Bay and

- with the related functions of other agencies. The value of

this experience should not be discounted. By adapting exist-

ing institutions, management changes would be more evolution-
‘ary in nature and would avoid the difficulties in organizing,

funding, staffing, equipping, and transferring functions

whichkmight be involved with the creation of a new management
institution. Existing political relationships would be pre-

served. Existing funding sources would be available.
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'is followed by a discussion of some past efforts and accom-

plishments of these agencies and some'suggestionS'fof the
improvement of existing institutions in their response to

interstate problems.
1.2 Overview of Primary Agency Responsibilities

The Cormission has identified six functional

areas for_Schific,consideration:;transportation, fisheries

and wildlife, recreation, economic planning and major fac-

‘ility‘siting;”research and information, and water quality.

This overview will-briefly_describe:the‘functions-of the

 various federal and state agencies in each particular area

and the rélationship'of one to the_'othe’r.1

TIransportation--Grouped under the general heading

of transportation are governmental activities including
tfaffic mapagement; port developmenﬁ,~éhannel dredging, -
dredge spoil disposal, and the handling.of emergenciés..
| vThe principal federal agencies having responsi-
bilities in theéé»areas are_thefCoast Guard, the Army Corps -

of Engineers and the Environmental Protection Agency. The

Coast Guard has authority over vessel traffic control and

serves as the primary enforcement tool for ship discharges

-2 -
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_the Maryland Port Admlnlstratlon
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and oil spills.” The Army Corps of Engineers is responsible

in a proprietary and regnlatory capacity for the improvement

of navxgable waters of the Chesapeake Bay The erection of‘
structures such as wharves, plers, or plpellnes requires -

Corps permlssion.' The Corps of Engineers' authority to

bbregulate dredging and spoil disposal in navigable‘waters is

‘coordinated with the Environmental Protection Agency and

other interested federal, state and local agencies. The

 Corps maprndertake its own dredging projects- after con-

sultatlon w1th other agencies and Congre331onal authorlza-‘

tion and 1t must also regulate prlvate dredging activity.

EPA, the Fish and Wlldllfe Service and other federal agenc1es
charged with protectlng environmental interests have the re-
sponsibility to comment on theLCorps' developmental and reg-
ulatory activities. | V

In Maryland the Department of Transportatlon is

lnvolved w1th Bay-related transportatlon issues through

& The Administration is.

respon51ble for promotlng harbor fac111t1es throughout the

State. Because»of 1ts relative size and 1mportance, the

_port of Baltimore is the focus of MPA's attention. The
Administration not only facilitates the activities of pri-
‘vate industry within port locations, bnt-also'operates its

own terminal facilities and provides port pollce The

Department of Natural Resources also regulates certaln



t;aneportatieﬁ related activities. For.instahce, the Depart-
‘ment (together with the Board of Public Works) must also o
authorizelany dredging inVCheSapeake Bay waters.s, The Water
Resources Adminiatration,:a subagency ovaatdfal Reseurees;‘
~ regulates the”hahdlihg of oil and licensee those fatiiities

6 The Watefways Improveﬁeﬁt

.which-ehgage in this activity
Fund is administered by the Department to finance dredglng
projects and other improvements to nav1gatlon.7 The Natural
Resources police not only enforce'the‘State game laws, but
also enforce boatlng safety regulatlons

In Virginia the transportatlon sector is managed
‘and regulated by the State Water Control Board the_,‘
Vlrglnla Port Authorlty, and the Marlne Resources Commlss10n;
‘The- State Water Control Board has respon51blllty for promul- |
gating and enforcing regulatlons concernlng the dlscharge of“.”
0il and other hazardous substances into State waters.su To
the extent that tranaportation activities affeet.wetlands,
'the Marine Resources Commission plays an important part by
virtue of its responsibilitydfof sﬁellfish beds and adminis-
tration of the State Wetlands Act ° Finally, the Virginia
Port Authority functions in much the same way as the Maryland

10

. Port Authority. It is charged with the promotion, improve-

ment and: long-term management of Virginia'siports{

Fisheries and Wildlife--This topic embraces.the

manageﬁent of migratory fin and shellfish, the maintenance of



spawning and nursery areas, wetlands protection, joint fisher-

’ies'management and wildlife and game resouroes.]
In this area the federal agencies are primarily

concerned with enforcing the various game laws which protect -

- migratory species and with regulating activities with a

potential for altering the existing environment. The game
laws are enforced by.wardens of the U.S. Fish and Wildlife
Service, who closely‘coordinate their work with state enforce-.

ment agenciesjin Maryland and Virginiarll -The Department of

- the Interior is also concerned with the management of national

- parks and wildlife refuges in the Bay area. AgenciesVof the

Department of Commerce have two important responSLbilities

related to flsherles and wildlife. First the Nat10na1 Marine

‘ Fisheries Service is responsible for flshery reSources develop

ment activities which include market research loan guarantee

-~ for rehabllltating or constructing vessels and suggestions--<»

for improving market practices._12 Commerce's second area of

: responsibility is promOtion of state-level coastal zone manage-,

ment through the Office of Coastal Zone Management 13,
The Env1ronmental Protection Agency has a secondary

role in fisheries and w11d11fe protectlon through the National

" Pollution Discharge Elimination System Program and by v1rtue of

1ts advisory and consulting role in the spoil disposal and wet-

lands permit programs.- Finally,»the Corps of Engineers, as the



- permitting authority for wetlands alterations and dredged spoil
disposal, has significaht functions related to fisheries and
wildlife. »‘ |
Within the State of Maryland prlmary Jurlsdlctlon
,tfor flsherles and w1ld11fe is in the Department of Natural
- Resources. The Department's Natural Resources Pollce Force
coordinates with the federal agencies the enforcement of federal
and state game laws. The names of thecDepartment*a_subagehcies
are descriptive of their program responsibilities:-EOr fish and
wildlife reaourceaﬁ the‘Tidewater'Fisheries Division and Coastal
Resources DlVlSlon both within the Tidewater Admlnzstratlon the
.Wlldllfe Admlnlstratlon and the'Wetlands DlVlSlOn of the Water
. Resources Admlnlstratlon 14 Flsherles and w1ld11fe resources -
'_where the State of-Maryland has proprietary interest are
"managed by“the.Forest or Parks Services.-,Shellfish”sanitation is
~addressed by the Department of Healthrand'Mental Hygiene,
| In Virginia the Marine Resources Commiesion haa 3
responsibility for fin and shellfish and for the enviromns
which they.inhabit. The Cemmission oversees the adminis-
~ tration of" the state's wetlands laws and regulates the dred-

ging of subaqueous areas. 15

The Commission is aSSlSted by
the Virginia Institute of Marine Sciences, which conducts

studies of the resource, its enviromment and the effects of
~ pollutants on the resource. The State Health Commiaaioner,

also has tesponsibility'fer_shellfish:’he may inspect shellfish



market,

for marine sanitation*devices for boats

wherever they are harvested within the State, close shellfish:
beds, or restrain any entity from selling, buylng or marketlng
shellfish if he flnds that the shellfish are unfit for

16 The Department of Conservatlon and"Economlc::'”'v

Development and the Commission of Outdoor Recreation each

~have an important impact in this area through their respective

management and planning functions related to State-owned lands}

Recreation--This area includes a variety of diverse-

concerns such as facilities on boats, provision of public

access to the Chesepeake; recreational traffic management,
hunting and fishing,:end regional'problems related to marinas
and private harbors.

(At the federal level the Coast Guard, in consultatloq'

with the Env1ronmental Protectlon Agency is charged with

respon51b111ty for establlshlng and enforc1ng regulatlons

17 The Coast Guard-

v_also has respon51blllty for boatlng safety and for nav1-

gatlonal aids. The Natlonal Park Serv1ce and the Bureau of

Fish and Wildlife, which maintain parks and refuges,_re-

v spectively, have control over public access to the'Chesapeake

 over lands which they manage. The_Fish and Wildlife Service

has responsibility, as indicated previously, to enforce game

' lawe for migratory species. - The Corps of Engineers'may have

a developﬁental or regulatory role in relation to the constructi

and maintenance of recreational boating facilities.
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Maryland has exercised some degree of responsibility

" in all these areas. Of least regulatory,concern has been

the overboard disposal of human waste fromAboats. ‘Through

the water qualityrcertification procedure and the wetland

regulatory process the state has promotedrthe'usevof,adequatev

onshore sanitary facilities and pumpout stations at marinas.

The Maryland Department of Natural ReSources,is the agency of

State government with.responsibility for providing public

access to the Bay. This is accomplished“ first, by'the Parks

~and Forest Serv1ces which prov1de access, where approprlate
over State lands, or, second, by the Waterway Improvement

-Divisibn’of,the,Tidewater Admlnlstratlon, whleh_prOVLdes_serf

vices and improvements to'promote recreationaluboating.on,the

Chesapeake Bay. The Waterway Improvement DlVlSlon in'cooper—

'atlon with the Marine Pollce supplements federal ‘efforts to

'prov1de nav1gatlona1 aids and also marks channels clears,

18

obstructions, and undertakes some‘dredging, The Marine

 Police enforce boat safety laws and render assistance where

needed. The Counties and municipalities often provide
facilities_or"parks for publiolacceSS to the Bay and local
zoning has a determinative impact on development of marinas
and prlvate harbors | |

| The State of Vlrglnla has a varlety of. programs

affecting recredtion. Through its State Water Control Board,

g



.the state has promulgated rules and regulations for controlllm
the discharge of sewage from boats 19 The Department of Con-.

servatlon and Economic Development, ‘Division of Parks, is a

_ primary prov1der of public access to the Chesapeake Bay in

Virginia. The Commission on Outdoor Recreation has overall

-planning responsibility for outdoor recreational facilities.

The Game and Inland Fisheries Commissions is in charge of

- issuing licenses for sport fisheries. Marinas and private

harbors are greatly affected by the actions of the Marine
Resource Commission in enforcing the State Wetlands'Aetn Just
as in Meryland, local zoning and harbor'regulations may have
a significant effect on development-of mefinas.and:pri?eteu
harbors. o

Economics, Planning and Major Fac1llty SLtlng--j

- This topic includes the 1ocat10n of Bay*related commerc1al

»and~1ndustr1a1 activities; the allocation of areas for defined

uses; and the long-term projection of trends and opportunities
None of the federal agencies seek directly to impase

a federal plan on the Chesapeake Bay. Nevertheless, the fed-

eral presence on the Bay is so- perva31ve--1ndeed overwhelmlno

in certain sectors--that the federal governmment represents an
1mportant'plann1ng entlty on the Bay. Congress has asked the

Corps of Engineers to make a comprehensive study of the

Chesapeake Bay and there is currently a congressionelly author:

ized EP, study of the Bay. These studies are_in'additionnte



the’ongoing Corps of Engineers planningfprogram to identify
-approprlate waterway improvement projects 'The.Coastal Zone
Management Program, discussed previously, does not seek to
‘1mpose a federal plan, but does establish federal standards
‘for state plans. ,Whlle an effort has_been made to coordlnate dh
federal activities under the federal.permit programs,”there
_is'less attentionjto1coordinating federal planning activities
‘and, in fact, these activities are ﬁargely.independent efforts,
- In Maryland the State Department of Plannlng prov1des'
- certain overv1ew functions for the northern part.-of the
_ Chesapeake Bay.' The'Department of State Planning's functions
.'have been devised to not confllct or xmplnge upon local zonlng
'authorlty 20 The Department engages in studies and reviews
des;gned to prov1de an understandlng ofrfuture trends. 'Thes“
Department also seeks to coordinate_thesactivities of:federal;
state and local entities. . The Departnentkplays an active
-role-pursuant to the National Envirommental Policf Actbby.'u
coordlnatlng the various state and local submlsSLOns which
- form a part of the NEPA review. Other resource—orlented
planning in Maryland lS fragmented among several agencles
including the Coastal Resources Division of the Tldewater
'AdministratiOn the planning sections.of’the Water Resources .
Admlnlstratlon and the water and sewer programs of the Depart—

' ment of Health and Mental Hyglene Environmental Administration.

- 10 -
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on the locatlon of major port facilities,

by electrlc utllltles

The Maryland Department of Economic Development has primarily

served to support Maryland's search for new industry.21

The basic thrust of the Department is to develop studies
which identify eoonomic opportunities and resources in.~
Maryland which can be utilized by outside industry. The
Maryland Port Administration, as discussed previously,
serves as a catalyst and facilitator of Maryland's port
needs. In that ‘capacity long range studies and plannxng

are undertaken lefforts which can have a substantlal 1mpact’
22 The Maryland
Department of Natural Resources is responsible for the
Maryland Power Plant Siting program which is authorlzed
to acqulre power plant sites and to review sites selected

23 This program was enacted to

fac111tate the selection of these SLtes, ‘a process WhLCh had

sometimes been hampered by local opposxtlon Another maJor

state program affectlng major fac1l1t1es decisions is the
Maryland Coastal.Facilities Review Act, providing a par-
ticularly comprehensive review mechanism for .the siting and
constructlon of energy-related facilities 1nclud1ng reflner-

24

ies, pipelines and LNG terminals. Even with these state-

level planning and regulatory programs, basic land use de¢1814

-in Maryland remain the province of the counties and munici-

palities.
In Virginia mechanisms for promoting economic

- 11 -
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- activity in the Bay regions of the State are not as’

formalized as in Maryland. A principal proponentof economic

~activity is thé_Virginia Port Authority,"whiéh,has been

‘discussed previously. - VPA often acts in.support of the

local jurisdictions, which have their own programs to

_encourage new industry. Other types of new businesses are.

- promoted by therDivisi¢n of Industrial Development. Virginia

has not enacted a State program for majdr'facilities siting,
comparable to Maryland's Power Plant siting law. The Council
on the Environment has assumed responsibility for the state's
Coastal Résources Management efforts and'providés an infef;
agency liaison on projects which pose possibleuenvironmental._,
impacts;- . o |

' Research and Information--This area of concern

~includes means for identifying informational needs; the -

coordination of research efforts; and the communication of

‘research results to users.

At the federal level, little coordination exists

to effectively utilize the massive amount. of research that

" is generated pursuant to federal programs. While efforts.

- have been made to coordinate federalvactivitiés related to-

permit programs there has been less interest and inclination
to make similar attempts in the scientific area. . Congress

has supported this trend by authorizing‘vafious federal

7agencies to conduct Baybstudies.'_Withinvthe last decade

- 12 -
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both the Corps of:Engineers and the Environmental Protec-

" » tion Agency have been charged with carrying out substantia]
studies of the Chesapeake Bay._;All the federal agencies :

~ which have been mentioned in this overview participate tof
somevdegree in-funding research on.the Chesabeake Bay. Witﬂ
out effective coordination, it is inevitable that there is
overlap and dupllcatlon |

MaJor state and prlvate research Lnstltutlons

carrying out Bay—related research include the Virginia
lnstitute for Marine Studies, the University of Maryland,

the Smithsonian.Institution;lJohns'HopkinsoUniversity and
numerous private consulting firms. Also many state agencies
conduct extensive research programs in thelr respectlve areas

Water Quality--This area of concern includes

~effluent and receiving water standards ‘stormwater manage-l
ment and sediment control and other nonpolnt source water -
quality problems ‘ _ ,

Since the passage of the-federal Water Pollution
Control Act Amendments in 1972 the Env1ronmental Protectlon
Agency has been the lead agency at the federal level in
1nsur;ng water quality. Under the National Pollution Dis-
‘charge Elimination'System,'EPA‘has'established pollution
control and has disbursed funds for the construction of
sewage treatment plants :

EPA comments upon Corps permlt appllcatlons to assurf

- 13 - -
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the protection of water quality. When periodic or accidental

‘water quality incidents, such as oil spills, occur, EPA works

~with the Coast Guard to enforce regulations inbthislarearr

In Maryland the Depertmentrof'NaturaltResonrces'has

N been delegated responsibility for administering the federal

discharge_permits’program.‘ The State Department of Health

~and Mental Hygiene, acting through ite Environmental Health .

Administration, shares responsibilities for determining whether
shellfish beds are safe and for regulating toxic substances.

It has regulatory control over county Comprehensive sewer and
water plans. The Environemntal Health Administration-directs
the wastewater treatment works program for the state and is
respon51ble for approv1ng the constructlon of treatment plants :

and operatlng.certaln of these}fac1l;t1es, _Another 1mportant

- component in insuring water quality is proper'Stormwater manage4'

~ment and sediment control. While the Maryland Department of

Natural Resources has over31ght respon31b111ty in this area,

the primary regulatory focus is upon local governments to

- enforce adequate sediment control plans for active comstruction

sites.. _
In Virginia, the State Water Control Board has
'the‘regulatorynresponsibility for setting water quality

26

standards and regulatlons and for enforc1ng the same.
Virginia, like Maryland, has a water quality program acceptaole

to the federal government and has been delegated N.P.D.E.S

authority. The Virginie Tnstitute of Marine Sciences provides

- 14 ﬁ-



' operatlon and monltorlng of sewage treatment fac111t1es

extensive scientific backup and analysis for the water quali:

~program. The Water-Control Board shares responsibility with

v:the State Department of Health for the constructlon plannlng

27

Sedxment control in Vlrglnla is a mixture of state and local

responSbellty. ‘A State plan is developed which is adm1n137

_tered at the local level. If localities choose not to folloy

the state plan, legal action can be initiated to force com-

pliance.

The following sections will highlight the way in

‘which existing institutions have responded to problems of

interstate concern in the past, and how this might be further
adapted for greater coordination across state lines.

1. 3 Past improvements- 1n the interstate management
‘capabllltles of existing agenc1es

In recent years a variety of agencies and_institgtio
have been involved in cooperative efforts in response to
Bay-related problema which concerned more than one state.z-8
In 1nterv1ews w1th agency personnel conducted under the
sponsorshlp of the Chesapeake Bay Leglslatlve Adv1sory

2
Commission, 9 a number of such instances were discussed

“which teveal=the scope of past effqrts,‘ For example, as

water consumption in the‘greaternwashington, D.C. area

~approached the limits of available supplies in the Potomac

River, it became necessary for the two states and the Distric

v
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of Columbia to negotiate a "PotomacvRiver'Low Flow Allocation
Agreement" to assure an equitable distribution of water.
(In'these negotiations'the District of Columbiaﬂwas repre-
sentedrby’the U.S. Army Corps of Engineers, which is charged

with the maintenance of the,city’s water supply),’ Thls

resolution avoided the need to resort to litigation for an

- apportionment.

0il Sp111 emergencles have sometimes resulted in
cooperative action. In 1978, for example, Maryland volunteered

to make'its oil contalnment and clean-up resources avallable to.

Virginia on a contractual basis to assist thh an oil sp;ll near

Chesapeake Beach, Vlrglnla.. More recently, in October 1979

- the State of Maryland provided assistance to the Coast Guard

on a contractual basis in the containment of a barge spill
in the Potomac River. In another instance'Virginia’officials
sued- to recoup the costs of cleaning up an oil spill from a

Steuart Petroleum Company ‘barge. The State of Maryland, among

others, submltted an amicus brief in that case supportlng

'the right of the State of- Vlrglnla to conduct an oil Splll

cleanup program lndependent of that malntalned by the federal
government. ’

- A more permanent example of past interstate cooperatlon-
is- the Potomac River Compact of 1958 creatlng the Potomac -

River Fisheries Commission. The waters of the Potomac are

uthe>only waters which are shared by the fishermen of both

- 16 -
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states. The Commission haslbeen authorized to regulete this
joint fishery and in doing so it frequently exchanges tech-
nical information with the fisheries agencies in each state.

Similarly, both'states have joined with 13 other states in

the Atlantic States Marine Fisheries CommlsSLOn, which receivy

,congre331onal approval in 1942. Thls Comm1331on is oriented“

principally toward problems of migratory, marine species and

~ has provided a forum for discussion among the member states :

of issues confronting their coastal fisheries.
Another .ongoing activity is the interaction required
under federal law when a discharge*authorized'by one state

may affect water quallty in another state. The pr1nc1pal

'effect of thlS requlrement has been to requlre Virginia to

notify the Maryland ‘Water Resources Administration when

considering the issuance of dlscharge permits into the

Virginia trlbutarles of the Potomac River. Also because .

the entire Potomac Rlver is w1th1n Maryland's regulatory
jurlsdlctlon,,Maryland must issue any discharge permit for
Virginia sources‘disoherging_into the Potomac. The adminis-.
tration of this program in each state under the National
Pollution Discharge Elimination System has thus provided a
formalized, Valbelt llmlted interaction in the management of
pollutlon in a maJor waterbody of the Chesapeake Bay dralnage
basin. A interjurisdictional cooperation occurred in the

development of Section 208 areawide water quality'management_

- 17 -
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'plans;for~the-washington“metrOpolitan area on‘both sides of the

- Potomac through the exchange of drafts’andycomments, _

In the area of research, the organization of the Chesa-

:peake Research Consortium has enabied'the'principal research
institutionspin the‘Bay regionvto share theirveompiementary '
resources in undertaklng a wide range of studles ‘The
;Vlrglnla Instltute of Marine Science, the Johns Hopklns
UnlverSLty, the Unlver31ty of Maryland and the Smithsonian
Institution as members of CRC, have benefitted not only through
direct part1c1patlon in JOlnt sc1ent1f1c investigations, but
have also obtained indirect beneflts-from‘the open communlcationj
among scientists fostered by this association. | o
| | A related joint research effort is being conducted by
the Virginia Institute of Marine Science ‘and the Maryland

| Geologlcal Survey, which have undertaken separate but -

complementary research programs for the purpose of collectlng
baseline information on the sedlments chemlcals, and benthic.
organisms of the Chesapeake Bay'bottom. These two research
programs were funded jointly by federal grants and ‘the 1mp1e-

~ mentation of this research effort has resulted in a hlgh
level of cooperation and coordination, lncludlng exchanges of
equipment when necessary. ‘To the extent that one agency may

- have special expertise in Carrying_our eertain,types of analy-
ses on bottom samples, it is a531gned these responsibilities
vfor the entire Chesapeake Bay study As a result, the entire

study is being conducted in a more effectxve manner Lhan elther

- 18 -
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state could have achieved acting alone.

;These interactions are by no means exhaustive of thé
number of times Maryland and Virginié havevcooperatéd on.
probléms of mutual concern. However, théy are.illuétrativéj?
of the various ways in which the two states can'interactjandﬂ?
suggest the possibility of extending tﬁesevtypes of efforts':
into new fields. | 2 g

Three vehicles have been (and coﬁtinué_to be) évaii&
for the evaluation of the adequacy of pést effortsrtb solveit
problems of iﬁterstate-concern. Bi-state cdnferences have
beenvheld in recent years to providé a forum for an exchange 
of views aﬁd information. While these conferences have beeﬁv
widely attended and well publicized, thé cdﬁfereﬁqé fofmat
inherently has limited utility iﬂ producing‘concrete éhanges
in legislation or administfative reguiations,S The_Léék_qf_a:
scheduled'seriés of follow-up‘aétivities-to produce the detail
work needed to acﬁ uponMinsights gleaned at the conférencevh&
‘limited the conference impact to an educational one. The
interaction of personnel from both states which has occurred
at conferences is an important benefit, yet is difficult to |
appraise in its actual contribution to improved manégement.

The impermanence of the conference format may be
remedied to some extent by the recéntrinitiatives-éf the legid
lative and executive branches of the two states. The Chesapeﬁ

Bay Legislative Advisory Commission, although only prograrmed

- 19 -
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- at present for a two year period of investigation is not

subJect to the one-time-only constraints of prev10us confer-

ences. Such a Commission could be empaneled as a permanent

-aid to the legislatures, meeting in the months between se331ens‘

- to 1nvest1gate ‘problems of baywide interest and to work out
'”vrspec1f1c recommendations for concerted actlon.. The CommLSSLOn .

is in an advantageous position to evaluate the views and needs

. of the Chesapeake Bay citizenry and to critique obJectlvely the

performanCe of existing agency programs.

On August'22, 1979, the Governors of Virginia and

-*Maryland formalized an agreement to coordinate research,

planning and management activities affecting the Bay through

a "Bi-State Working Committee' of agency representatives from

. both states. The committee is responsible for reporting
‘eannuaily on major coastal and Chesapeake Bay.issues of mutuai
concern with recommendations for bi-state actionm. 'While it ia.""
_too early to appraise the.effectivenesS~of-this‘approach N
~ has the potential for sustalnlng an effort far beyond the

limits of a conference type of 1nteractlon._

As can be seen from this discu531on,'existing insti-
tutions have not been totally intractible in the face of
grow1ng interest in favor of coordinated management. To be

sure, interstate interactlon has generally occurred in 1so-“

lated instances, often in response to unusual circumstances

or problems. The recent efforts of therlegislature-and

- zoiL



~ executive agencies have not had sufficient time to effect

any significant changes and any attempts to appraise those

. efforts would be premature. Nonetheless, these examples

illustrate the general pace and scope of past approaches to

problems of mutual concern by existing agencies and insti-

tutions.

1.4 Potential for iﬁpro#eménts of existing institutions
for baywide problems. o

Existing institutions in Maryland and Virginia can
be used to achieve more coordinated and effective baywide
management in two general ways: first, each stéte can sepa-
rately adopt uniform laws and regulétions in thosé areas in’
wnich the difference in jurisdictions does nbt;justify a
difference in ménagement; and,second, the two states can

develop joint, reciprocal programs'on an‘ég hoc basis to

provide an exchange of benefits in those areas in which

each state has unique advantages or abilities. These two
approaches, which are illustrated below, are;nonetheleSS'
dependent upon some means of aséuring open and frequent
communication between the two states. These are thé typéé
of changes which can be accomplished without creating a.ngw
institution, assnﬁing.that a consénsus is réaéhéi betneen the
two states through the 1iai‘son efforts of the executive and
legislative branches ofnthe two states. |

- 21 -



In the inﬁerviews of agency personnel coﬁducted

for the CommisSion, one opinion which was exptessed many .

" timés was that activities in each state ﬁhich afféct}CheSApéakg
- resources would be'bestAmanaged through the appiication of
:,uniformslawsfin'each state governing similar resources or
aéﬁivities. This observation was qualifiéd_with‘the comment

" that there are, of coﬁrse,’certain instahceé in'Which the
- ‘physical or other'differeﬁces between the-éﬁates Qarfantva jT'

disparity of treatment. However, the establishment of uniform

regulations was seen. as a means of eliminating the need for com-

bining goVernmental functions for the‘réspective states in a
joint or regiomal agency. For example; a Maryland'Department
~0of Health and Mental Hygiene'representative noted that uni—'

form bacteriological standards for shellfish waters established

By the federal Food and Drug Administration eliminated the need -

for-a regional or bi-state approach to determinétions‘whether

'?tofcldée or open shellfish beds. Representativeé of this

department also commented that thé.questioﬁ of‘pumpdut
‘facilitiés at marinas for on;board marine sanitation devices'

might best be addressed by uniform, Bay-wide regulations.

The Maryland Natural Resources Police compenﬁéd that many of -

the difficulties presented in the enforcement of fisheries
laws result from regulatory differences in Maryland, Virginia
~ and the Potomac River, especially in theya:eas near the

bdundaries. Perhaps these officers, more than anyone else, .

- ‘22 ":  .



are afforded the most concrete day to day illustration of
the arbitrariness of the differing fiéhery restrictions on
either side of th Maryland-Virginia bordet, Clearly, en-
forcement would be a far easier task if biologists and

* fisheries managers in the two states could reach a consensus
on the proper fisheries regulations necessary for sound
management, Greater uniformity, where a?propriate,.would

~also promote a more favorable public perception of the .
rétionality of fisheries management.

The.most.direct form qfvpollution'control'on the
Chesapeake Bay is through the National Pollution Discharge
Elimination System established under federal law for imple-"

" mentation by qualifying states (including both Maryland and
‘Virginia) subject to extensive federal regulations and guide-
lines which assﬁre a large measure of uniformity from state -
to state. _Nonetheless,-agency representatives have noted
differing intérprétations of federal regulations so as to N
create differences in the regulation of diécha:gés from
seafood packing houses, poultry processing plants, and munici-
pal waste water treatment plants (as to allowable chlorine —
residuals). One interviewee suggested théﬁ Maryland's striéﬂ

: staﬁdards for seafood packing houses hés resulte§ in more |
business for Virginia's packing houses. In thesé and other.%
‘areas uniformity of approach restores the equitable treatmeﬁi

of similar bﬁsinesses'which is often compromised’in the regu¥

lation of a single resource which occupies more than one

- 23 -
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jurisdiction.

Other areas offer advantages through joint or comple-

mentary actlon by the two states. . Agaln,-these possibilities

would be limited to those actions ‘which can be carried out
through agreements between the states w1thout the necessity
of creating a new lnterstate 1nst1tutlon - For example, the
growxng need for spec1allzed facllltles for the handling and
dlsposal of hazardous wastes has prompted the suggestlon that—
each state mlght agree to. store certain types of wastes from
both states, rather than have each state handle every type
of hazardous wastes | | :' ‘
‘Another area of potential mutual advantage would be
a.joint effort in the marketing and promotion of Chesapeake
Bay seafood products.‘ Such a cooperative venture could.be

supported by contributions from each state (or from businesses

. in each state) with the expectation a concerted marketing

scheme would yield greater demand, higher prices‘and more
stable markets to the benefit of all Chesapeake Bay watermeh
and seafood.processors and_vehdors than could.be obtained
by the independent efforts of each state.

One dimension of_fisheries management, the mahagementv
of the oyster industry,has.beehvcited as a good candidate
for joiht management,Vif not uniform regulatioh.-'The Virginia
.oysterégrowing areas are particularly well?adapted for

reproduction anl are excellent sources of seed oysters; yet

-2 -
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Virginia waters do not excel as oyster growing areas.
Maryland waters, on the other hand, have proved excellent

as growing areas yet are far less productive of oyster

seed. . These‘complementary characteristics'suggest the

need for a joint management program'whicﬂ capitalizes upon
the special advantages in each state and creates aﬁ inte-
grated Cheéapeake Bay oyster iﬁdﬁstry. To a great extentr
this goal can be advancedaby ﬁodifying ﬁhe oysﬁer laws in
each state to encourage'priVate enterpfeneurs'ﬁo take advan-
tage of these complementary characterlstlcs. Laﬁs which :
prevent oyster seed and oystermen from.cr0551ng state bounda:
gust be crltlcally reexamlned by each leglslature to determim -
whether the current isolatiqnisﬁ is in the best interest of
the states. | “ | 3

Finally, a area offering mutual advantages is in

' research directed at problems present throughout the Chesapes

Bay. The conduct of the Bay bottom survey by the Marylahd'
Geological SerVice and the Virginia Institute of Marine Sciél
is an excellent example of benefits which can be obtained :
through cooperation. in the privaté sectof the Chesapeake )
Research Consortium organizédtnrprivate and state supportedi
educational and research institutions in both states has beeu
an effective medium for bringing together the special abilitﬁ
and facilities of these various institutions to carry out
reseafch'projects.which were beyond the capability of_any'

single institution.

- 25 - .
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1.5 Summary

' The incremental adaption of existing governmental

jnstitutions to enable them to respond to problems of

interjurisdictional concern has been a slow and fragmented
process. Until recently there existed ne body to oversee
this process or to serve as a liaison betweén the two

states. Even now the bi-state working committee of agency

‘representatives exists solely at the pleasgrefof the -

Governo?s. The legislative advisory commission itself has

an uncertain tenure'beyond.thE‘1980‘session unless the

- General Assemblies take action to continue its existence.

The lack of permanent liaison between the two governments

- compounds the uncertainty of the future adequacy of continued,

ad hoc improvements in interstate cooperation in Bay‘managé{
ment. Nonetheless, in terms of implementation this option

would be easiest to achieve, since existing agencies and

| alithorities would continue as presently constituted.

- 26 -
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- FOOTNOTES - SECTION 1.0

The coastal zone program documentation prepareg

by each state includes a more detailed summary of authorities

in each state.

The Environmental Law Institute has recently-

produced the "Environmental Quality Management Study: Agency

and Legal Authorltles Survey" under contract w1th the Env1ron

mental Protection Agency. This 1000+ page study is somewhat

difficult to use for lack of a table of contents, 1ndex or

page numbers.

2.
3.

6-401.

O ® N & W

10.
11.
12,

33 U.S.C. 1251-1376

33 U.S.C. 1344
Md. Ann. Code, Art;, Sections 6-201 through

Md. Ann. Code, Nat. Res. Art., Title 9.
Id., Section 8-1401. | |

Id., Section 8-707.

Va. Code Sections 62.1-44.7 et seq.

Va. Code Sections 62;1-13.1 et seq.

Va. Code Sections 62.1-133.
16 U.S.C. 742(1) et seq.

Id.; see also Reorganization Plan No. 4, effec-

tive Octocber 3, 1970.
13. 16 U.S.C. 1451 et seq.

14.

See generally, Md. Ann. Code, Nat. Res. Art.
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19.

15.
16.
17.

18.

20.
21}
22.".

Res

23,

24.

25.
26.

27.

28.

Va.
Va.

33

Md.

 Va.
Md.
Md.

Code Section 62.1-13.1.

‘Code Section 28.1-176 et seq.

U.S.C. 1322

-Ann. Code, Nat. Res. Art., Section 8-701

Code 62.1--44.3.

Ann. Code Art. 88C Section 1 et seq..

Ann. Code, Art. 41, ‘Section 257E

See also, Md. Deepwater Port Act Md. Ann

.
Id.
Va.
Va.

. Art. §3-601.
Md.

Ann. Code, Nat. Res. Art., Section 3-301

, Section 6-501 et segq.

, Section 8-1401 et seq.
Code Section 62.1-44.2 to 62.1-44.34:7.

Code Section 62.1-44.19.

For a review of Maryland-Virginia interaction

in earlier years,

see Eveleth, D.,

Historical Account o£4

Maryland's and Virginia's Relationship in Governing the

ired |
tlr 3 et seq.
ey
;jlo
7
;]i
l‘ 1]  Code, Nat.
“'" et seq.

; lff_ec

29.

Advisory Commission, June 1979.

 Chesapeake Bay, prepared for the Chesapeake Bay Legislative

See Kinsey, Analysis of Virginia‘and Maryland:

Interstate Activities, Part I, The Virginia Agencies,

rt.

- -

September 1979.

for the Chesapeake Bay Legislative Advisory Commission, August

1979; and Friedlander, Part II: The Maryland Agencies,
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2.0 INTERSTATE COMMISSIONS

2.1 Introduction

The United States Constitution limits the extent to
which two or more states may‘join in contracts, agreements,
compacts and other forms of alliances.1 These limitationms are

discussed more fully in the Appendix to this'report,'along, 

- with the legal conSequencesfofkentering»into a compact.
Although the law in this area is not well settled, some
‘generalizations may be made. A number of interstate’agree;”
ments may be vaiid without the consent of»Congress;' these’ 
ﬁould include'agreements to'consuiﬁ,'coordinate, exchange
information or .to adopt uniform laws in a given area. On
the other hand,':n égreement among two or more states to
consolidate their regulatoty powers over navigable waters iﬁ
a single interstate agency may well be invalid without
congressional coﬁéent. Thus any regulatory (as opposed to
advisory) interstate égency should ﬁave the coﬁsent of Congresd
‘to be assured of constitutional vaiidity. An interstate
commission can téke_any form selected by the participating
stétes,'assum%zg, of cbuise, that Congress would not find it

objectionable.

Although there is a limitless variety of interstate

_»29.,_ .
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institutions which could be formed to deal:with_Chesapeake,,

Bay problems, certain types of categories of interstate com-

missions have been recognized. As used in this study the term

interstate commission will be used to refer to a compact agency

approved by Congress in which only the affected states pértig,

| cipate. This is to be distinguished from the categOry of fed-

eral-interstate commissions in which the federal government
participates. The degree of federal participation and federal
submission to the authority of such a commission would be

specified in the compact and in the ratifying legislation passed

by Congress.

Strictly speaking, a commission formed under the terms

:of Title IL of the Water Resources Planning Act of 1965, Section

309 of the Coastal Zone Management Act of 1972 or Section 208
of the Federal Water Pollution Controi Acf Amendments bf 1972
would be within the category of federal-interstate coﬁmissions.
Ndhefheless, because of the unique characteristics of eaéh of
these subcategories they are treated in separate sections of
this report. | | |

The section Which_folloﬁs will set out the basic charac-

teristics of the simple interstate compact commission.

2.2 Creating an Interstate Commission

An interstate commission is created in two steps. First,

- 30 -



legislation must be passed by each‘state.authorizing its pax-
ticipation in a'snecific compact. Second if constitutionalh
requlred Congress must glve its consent to the compact elthm
by a resolution or by passage of ratlfylng leglslatlon.

As dlscussed in the Appendlx no prlor nongress:.onal

consent is necessary to allow the states to enter Lnto negotn

”tlons undertaken in contemplatlon of making a compact

2.3 Authority Relationships
" Unlike those categories of compacts to which CongreSS,b
has given its prior consent, there are no specific:constrainm

upon the allocations of authorlty w1th1n an 1nterstate comm19

“sion or upon the authority of the commission over the SLgnatm

states. Obviously, these dec131ons w1llnbe the ptoduct of the

‘bargaining which will precede a specific compact, yet a revies

of the compacts reached in other situations will illustrate

the,range of choices. y

In general,'states have been entitled to equal numbers |
of representetives on an interstatevcommissiOn._ An individuﬂ
state delegetion comprised of as little as three or as many |

as five commissioners is common. For example, the Interstate

©

Sanitation Commission has five commissioners from each of the

three signatory states in the New York Harbor Compact: New

York, Newaersey, and Connecticut.3 Similarly, the signatori¢

- 31 -
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action of a commission may be considered "binding'" on its mep,

ber states. Typlcally, the vote of an interstate compact

commission will be consxdered binding only if the fOIIOW1ng"f
two conditions are met: 1) a quorum of the coﬁmissioﬁers'@é
is uéually defined as a majority of the cemmissidners):is pr;
ent for the vote; and 2) if action is belng directed toward a
particular SLgnatory state, a maJorlty of that state's commL&
sioners must concur in the dec1510n These criteria for a 'f
binding action have been adopted by the New England Interstau
Water Pollutlon Control Comm1551on8 and the Interstate Comm1&
sion on the.Potomac River Ba31n.9 Other compacts have lnchma
even more stringent requirements and stipulate that a majoriﬁ
of members from each state must vote in favor of a pérticulaf
comm1351on action for it to be considered binding. 10

The states have great flex1b111ty in determlnlng the ammm.
of authority which can be conferred upon an interstate comml&
sion. A commission mey be empowered only to recommend water :
quelity standards, or it may be authorized to set and enforceﬂuT
standards of pollutlon control for the areas within its Jurls'
diction. Some examples are discussed in the section below.

The interstate commission, therefore, may be authorizedis
to advise and meke recommendations, or it may be delegated anﬁ
of the powers exerciéed by the signatory states. The authorié@

contained in a properly adopted and ratified compact will

- 33 -
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supercede any inconsistent law or action of one.of the signatory
states, yet almost any limitations on the authbrity of a com-

mission or the manner in which it is exercised can be pre-

‘scribed in the compact. Note also that congressional rati-
- faction of a compact may have the effect of preempting prior

’inconsistént.federal 1awé.‘(See Appendix).-

3

2.4  Experience with Interstate Commissions

Simple interstate compact égencies have been created

. for water pollution abatement purposes since 1935, when the

states of New York, New Jersey, and Connecticut formed the

'Néw York Harbor (Tri-State) Interstate Sanitation Compact;

There are now more than a dozen interstate agencies and com-

missions created by compact and Charged with studying, advising,

and, in some instances, regulating interstate water resource

p:r:ob].ems.ll Commentators generally have found that although

the attributes of interstate compacts would appear to make

them well suited to water pollution'control and watef resoufce'4
management, in‘pfactical application'the agencies created by

compact have had only limited success in achieving their
12

Objectives. ™™

There are several factors characteristic of the com-
pact process that serve to limit the effectiveness of inter-

state commissions. ' A disadvantage of planning a regional

- 34 -



,‘\program noted by one commentator is the lack of regional
}awareness.qn the part of the pﬁblit?isThis'is'éttribdtablev
to several fgcﬁo:é, iﬁhluding many persons' reluctaﬁcé to'_

. develop a seﬁse of support or affinity.for a regional govern-i
mental unit. Another factor is the great range of intergsté
_ present in a large area, Suéh as:a river basin, which can

"lead to diffiéﬁlties.in'trying to establish 2 management

system that has brdad political suppc»rt:-v.l-4 _
Another observer has noted that tfa&itibnally there

has been little integfation of the compact égenqies_inﬁo=the

"édministrétive fabric" of state govemment-.-ls Unless there

is a challenge to legislative'authority, most state legis~ -

- range of authority and seldom provide adequate liaison and

s . . 16 ' s . '
coordination mechanisms.”” The state executive agencies general

‘latures consider the interstate commission to be beybnd their.
| tfy to be mofe aware,qf the commissions' functions because
compacts usually provide that the governor has authority to
appoint his'state's'cémmissionérs, but féw‘éompacts have .
_ provided mechanisms for ongoing communications and coordin-
_ ation between the states and the interstate agencies.

Another problem faced in attempting to form a regional
j'govérnmentai unit is obtaining sufficient power from the com;

nacting states to implement an effe¢tive program. Legislative

reluctance to relinquish'aﬁthurity to an agency which can be

lv | |
ﬂIL‘v

v
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controlled by representatives of other states often results
in grants of limited authorityl7’or'voting'requirements‘which"
mayviﬁhibit'effective action;18'
Formation of an interstate agency by compact hés often,bééﬁ”‘._
a time-consuming process. Forvthe ﬁater pollution control cbﬁ- |
pacts of the past the average lengthvof'time necessary to draft'
’and.ratifyvthé agféement has been five yéarS}g although individual
compacts havépvériéd greatly from this average. The Delaware |
'~ River Basin Compactz%a federal-interétateAcompact) became effec-
tive only two years after the preliminary stﬁdy was completed.
| In QOntrQSt,>the New England Interstate Water Pollution Control.ﬂx
" Compact required eleven yeér's.zl | | |
| . In.the past, once a compact has been ratified by the
ﬁember statés, the amdunt of success the interstate—cbmmission
vhas hadbin improving water quality and managingithe'body'of
water has béen.dependent upon several faétors,,moét'notably
~its authority to establish standards, its enforcement powers,
“and the amount of funding available to the commissibn and.its
'progfams; | | |
As noted above, the amount of aﬁthority existing commis-
sions have been given.to éet standards haé varied greatly. As
of 1972,:several ¢oﬁpacts, including the Arkansas Rivef Basin

23

vCompactzz and the Red River of the North Compact,” ™ tontained

no reference to standard setting authority. The commissions
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established by these compacts were given authority only to g.
problems, make recommendatlons to appropriate state agencms
and coordlnate act1v1t1es of the member states 24 - A_s_r_._he
conmssmns were glven no authorlty' to plan or J.mplement lon;
- range programs, most SLgm.flcant act1v1ty in the area of Wate:
pollutlon control was left up to the lnleldual states.

Other compacts ‘such as the one creatlng the Comm:.ssionv’
on the Potomac Rlver Ba51n authorlzed the commission to re-?'
‘search and recommend minimum standards for waste treatment .
" to the signatory st:a‘.t.es‘.z5 The'conuniSSion, however, was not
given any authority to compel a member state_ to enact the
rec'_ommendatioos_ or to enforce the staﬁderds.. At the other_ o
‘end of the spectrum, the Ohio River Valley Water Sanitation
Compact (ORSANCO) and the Interstate »San~itation.Compact inc:o*-
: porated directly into the compact documents specif:.c standard
for sewage discharges. | |

Another problem_for interstate comissions'haé.been
in the area of enforcement. An effective administrative-
regﬁlatory egency must ‘be vested not only with the authority
to establish-vrtllles. and standards But also with the power to
enforce the actions it has taken, States, however, have bee2
hesitant to vre‘linqﬁish-'the necessary enforcement power.'to

interstate agencies and commissions, and often have reservet

w37 -
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enforcement authority to their appropriate state agencies.

Those interstate bodies that have been given enforcement
 powers have been reluctant to use them; histdrically,"enfo:ce—
ment has not been.vigérous, with“agenciés relying primarily

on education, perguasiqn, and thé»good faith 6f the membef
_stéte§ to éccomplish their objectives?aiAbseht sufficient
~enforcement powers to act independently of state initiatives,
a.compact containihg regulatory objectives becomes eésentially-
a contract to be enforced, if at all, in the courts.

The problems an interstate commission can face when it

lacks enforcement authority is evidenced by the experience of
the New England Commission. The responsibilitiés of the Com-
mission as provided in the éompact consisﬁ of establishing
water use classifidations and corresponding water quality
criteria.29 The Commission was granted no authority to compel
a state to reclassify its waters for a particular use or to
enforcé_the standards if éet;SOThis resulted in lengthy

delays in reaching agreements on classifications for various

streams. In 1967, the Commission had been in existence for

‘twenty years and the states had.stil1 not agreed on classifi-
-cations for eleven streams in the area: One of these water- .
ways, the Connecticut River, was found in a 1964 study to
contain a bacteria count 315 times greater than the maximum

31

used by Connecticut in approved swimming sites.
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2.5 Funding Sources

There are no special sources df funding'for'whicﬁ a
new interstate commission autométically qualifies. Cenerélh
interstate compact-agencies depeﬁd ubon the states for the ;
appropriation of funds for operating expenses. Often the ’h
exact sum to be_contributed‘by each state is set forth in ?f
the terms of the compact or a formula for the equitaﬁle dié;-
tribution of the fiséal burden is delineated. For exémpié; i
the Tri-State Compact calls for the.Intersta;é.Sanitationﬂ
Commission toisubmit budgét recommendations. to the Governofs

of the three signatory states for approval; the actual percen-

tage of the budget that must be paid for by each state is

~stated exactiyu321n the Red River of the North Compact, each

state must bear itsrproportionate share of expense of the Tri-
State Waters Commission based on the prd rata_valué to the

state of the activities of that commission..33 In the New

England Interstate Water‘Pollutiqn Control Compact, the
actual dollar amounts that each state must contribute are
specified.34

Aﬁy compact may authorize the agency created to apply
for and accept grants from the federal governmént or from
private foundations. -For example,‘a number of interstate

-

compact agencies receive grants under Section 106 of the

- 39 -



Federal Water Pollution Control Act Amendments for various
vWater quality_plannihg and abatement programs?stﬂﬁle there are

‘numerous federal grants programs, whether a compact agency.

 yqua1ifies_in a given instance will depend upon the functions'

N conferred upon it.
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FOOTNOTES = SECTION 2.0

1. U. S. Const. Art. 1 & 10.

2. See F. Zimmerman and M. Windell, The Law and

Use of Interstate Compacts (1976).

3. New York Harbor (Tri-State) Interstate Sanlta-

bl:tion Compact Art. IV, 49 Stat. 932 (1935). '[herelnafter

cited as Interstate Sanitation Compact].
4. New England Interstate Water Pollution Control

Compact Art. III, 61 Stat. 682 (1947); [hereinafter cited as

the New England Compact]

5. "[El]ach. [commLSSLQner] shall be a reSLdent voter
of the State from whlch he is app01nted The CommLSSLOners :
shall be chosen in the manner and for the terms prov1ded by -

law of the State from which they shall be app01nted

'VHInterstate Sanltatlon Compact Art. IV, 49»Stat. 932 (1935).

6. New England Compact Art.VIII,_6l Stat. 682 (1947}
7. Great Lakes Basin Compact ARt. IV, 82 Stat. 414_
(1968) . - | o

8. "[N]o action of the commission imposing any‘

~ obligation on any signatory state...shall be binding unless

a majority of the members from such signatory state shall have
voted in favor thereof." = New England Compact Art.vIV, 61
Stat. 682 (1947). | |

v

9. "[N]o action of the Commission relating to' poli

or stream classification or standards shall be binding on any

-4l -



: one*of the signatory bodies unless at least two [of the three]
- Commissioners from such signatory body shall vote in favor

" thereof." Potomac Valley Conservancy Dlstrlct Compact Art I

‘54'Stat'-748 (1940), Amended 84 Stat. 856 (1970) -[here;nafter o

- cited as Potomac Valley Compact]

| 10. E.g., Interstate_Sanitation.CompactkAtt. V, 49'

"}SStat;'932 (1935)}_."[N]o_action“of'the commission shall bet :

‘binding unless at ieast three of thevffive] members fromJeaCh .

‘State shall vote in favor thereof."” ;Bi—State”Metropolitan

Development District Compact Art“Vc 64 Stat: 568 (1950).

n"[N]o action of the Bi-State Agency shall be blndlng unless

. a majority of the members from each state present shall vote o

in favor thereof " | _ | ” |
Tahoe Regional Plannlng Compact Art 111, 83 Stat.

"360 (1969).""A majority vote of the members representlng.each %_

IState shall be required to take action\with respect to.any:

matter."” o , | S
11.' E.g., Ohio River Valley Water Sanltatlon Compact:

"49 Stat 1490 (1936) Tennessee River Basin Water Pollutlon '

'Control Compact, 72 Stat 823 (1958) ; Klamath River. Basin

Compact, 71 Stat. 497 (1957), Potomac Valley_Conservancy |

- District Compact, 84 Stato 856 (1970); New England Compact,

61 Stat. 682 (1947);oArkansas River BasinSCompact;i80'Stat;

1409 (1966). o
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12. Curlin, fThe Interstate Water Pollution Compml
Paper Tiger or Effective Regulatory Device?" 2 Ecology h Q.
333 (1972)- Chambers, - "Water Pollution Control through Intep
state Agreement," 1 Unlverslty of Callfornla Dav1s L Revy,
43 (1969). |

'13h'vChambers,'§gE£§ n. 12 at &44.

4. 1d. | |

-15. Leach, "Interstate Authorities in the United

' States," 26 Law & Contemp.‘Pfob;HGSGQ 672 (1961).

16. R. Leach and R. Sugg, The Admlnistratlon of

Interstate Compacts 47 (1959)

Yy

l7.l See, e. g , Potomac Valley Compact 84 Stat. 855

ovide. . 44

(1970) and text accompanying note 25, ‘infra.

18. See n. 10 and accompanying text, supra.

19. Chambers, supra n. 12 at 45. The time periodi
" is computed from the time negotiations begin until final -

cong*essxonal consent is obtalned The author noted that the

OANL T A MR s ey K B LM o s
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average time span would be substantlally higher if the date

at which the last member ratlfled_was taken as the closing
point, citing, for example, the Potomac Valley Compact, to

which congressional approval was given in 1940 but which was

not ratified by Pennsylvania until 1945. Id. n. 1l.
20. 75 Stat. 688 (1l961).
21. Congress gave consent to begin formal negotia-

tions in 1936. 49 Stat. 1490 (1936); final consent to the
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| agreement was granted in 1947. 61 Stat. 682 (1947)
22, 80 Stat. 1409 (1956).
23. 52 Scatf 150 (1933). | -
24, Arkansas River Compact Art;-Ix(E)} 30 Stat?'
1409 (1966); Red:RiVer Compact, Art., VII, 52 Staf,_lso
_(1938). E : o . ' v
>25, Potomac Valley Conpact Art 1T §(F)
Stat. 856 (1970)
26. Art. VI, 54 Stat. 752 (1940)'and Art. VII,

- 49 Stat. 932 (1935, respectively.

27. Four compacts ‘the Great Lakes Basin Compact
the New England Compact, the Potomac Valley Compact and the
Red Rlver of the North Compact, do. not. provide for any en-
pforcement authorlty

28. Hines, "Nor Any J~op to D*lnk Publlc Regula-
tion of Water Quality,™ 52 la. lg_Ree 432, 451 (1966) Formrr
example, the Ohio River Valley Water Sanlcatlon Compact pro-
vided enforcement procedures cons Lst ing of a hearlng, 1ssuance'
" of an order and tlme schedule a=d court en:orceaent of the

order if necessary, but through 1972 the com:lSSLOn had made
use‘ofnthoee powers ohly six ti:sa. In none of those 1nstan-‘
ces was che commission forced to zet zourt enforcement of
'its order; each tlme it iatervezzd at the reQuesc of the state

in which the polluter was locacei, azz2 i

3 =ere intervention

-was always sufficient to Zozce ::a_-i:ace - S2e Cleary, The



ORSANCO Story, 117- 122 (1967) for a history of these enforce
'ment actions. | o S ‘

29. Art. V, Sl:Stat},682 (1947).  ~

30. ‘Undef the cempact 1nd1v1dua1 states have the
duty to classify the waters Wlthln their jurisdiction and ep.
~ force the.requlrements set by the Comm1351on. The states.*‘
hclaSSlflcatlonS must be submltted to the Commission for 3'“%
approval. Any state to be affected may veto a proposed clam
_ ification if it feels the claSSLflcatlon is lnsuff1c1ent tou
insure acceptable water quallty | | .&

31. Chambers, supra n. 12 at 64
32. Art. XIV, 49 Stat. 932 (1935) .

33. Art' X, 52 Stat 150 (1938)
34, Art. VIII, 61 Stat. 682 (1947). H
3 f35; Oral communlcatlon w1th Mr. Don Brady, 0ff1ce
of Water Planhlng and Standards Unlted States Environmental
Protectlons Agency, ‘Washington D. C. (202 755- 7003) Those‘;
1nterstate commissions receiving §106 grants included the :
Delaware River Basin. Commission the Interstate Commlss:Lon
on the Potomac River Basin, the Interstate Sanltatlon Commf&
sion, the New England Interstate Water Pollution Control Com—

m13310n,_the Ohio River Valley Water Sanitation Comm;sszon,

~and the Susquehanna River Basin Commission.
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3.0 FEDERAL-INTERSTATE ICL‘E..;:-._.Y_.

3.1 Introduction

As the name 1nd1cates a Teimi-iZizTstate commission
' mcludes the Federal government as =z ;’rx’;‘l-‘f;i‘—': with the

interested states. The commissions zrz xzTTIizad by acts

of Congress pursuant to which parti:zizzzi:= :I :%a Federal

~ - e e e

~authority may range from the role oI === ==z :3proving

authority to that of equal partner I === :2:iilve observer,

" depending upon the terms of the partizzlsz =T lavolved. - To

- e

be strictly accurate, this category woill =Zliiz Title II
commx.ss:.ons and poss:.bly the agenc::: mEaIED dar Sectlon

208 of" the FWPCAA and-Section 309 of == I'L - Zowever, this -

—-—s--v-o

sectlon will treat the general catsgors =2 I=Zzoz --..nterstate |

Dt o T

agencies unconfined by the statutors -Z===T: involved in .

—

each of those subcategories. The most W-- =W example of

this general type is probably ‘the Delsvews Iivz: 33 Com—'
' mlss:Lon
3.2 Creation of a federal-interstazs mx——s3iow

The mechanics of creating = Iiz==-lizzrstate
compact agency are much the same as 3I7 IT=TTz z simple

interstate agency. The legislature o 32t "=Ticipating



{
!

state must pass a law authoriziﬁg thé sfate’s partiﬁipation
according'to the terms of the compact. Next, Congress must.
enact ratifying'légiélation. Certainly the most difficult
aspect of creating a fedéfal-intérstate'agenéy would be thel
negotiations preceding these legislative actions to reach».
agreement upon the allocation of authority among ﬁhe state
and federal participants and ;he_degree’toﬂwhich the federal.

government would be bound by the decisions of the commission,
3.3 Authority Relationships

Federal-interstate compact commissions can relate

to any issue involved with interstate commerce in its broadest

. sense. Commissions concerned with water quality. control vary:

in power and responsibility from those that act solely inm an

- advisory capacity, to those with limited enforcement authorit;

and to those with comprehensive powers for water qualitygmahé

agement.

The unimplemented Potomac River Basin Compact would
be classified in the first category. It'authorizes a commissi¥

to gather information on the pollution of streams in’ the constk

- vancy district, promoteS-the adoptidn of uniform laws, rules,

vand‘regulations for the abatement and control of pollution,

cooperates with other organizations in fact-finding and resex
activities on the treatment of sewage and industrial wastes, #

recommends minimum standards for waste treatm.ent.2 The Ohio
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River Valley Sanitation Compact falls in the second category.

It has limited power to issue abatement orders against muni-

cipal or industriai polluters and can go to court to pursue

Acompliance.3

The authority of the Deléwafe:Rive:‘Basin Commission
extends to a large number of areas: pollution control, flood
protection, watershed management; récreation; hydroelectric -
power, and the ‘substantial authority of water appropriation
in accordancé.with the equitable allocation formula.?

The membership. of federal-interstate compact commis-

sions varies according to the particular compact in question.

Generally, the signatory states arebgranted equal numbers of
commissioners. For example, the Ohio River Valley Sanitation

Commission and the Interstate Commission on the Potomac River

Basin consist of three commissioners from each state (appointed .

according to a procedure which each state specifies) and three

3 -The Deléwaré

River Basin_CommiSsion_consists'of the Governors of the signa-

tdry states, ex offiéio,band one commissioner appbinﬁédlby thé'fi

President of thé:United‘Statés to represent the federal govern-
6

ment.~ The Susquehanna River Basin Compact stipﬁlates an iden-
tical arrangement for commission membership.7

There 1is é qualitative difference in the méﬁbérshif
schemes as well. The federal government became a signatory

member of the Delaware andrSuSQuehanna pacts, thereby becoming

a full-fledged voting participant in the business of those two

- 48 -
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commissions. In other compacts, federal members serve as

commissioners, without the federal government as a signatory

to the agreement creating an interstate commission, and, in

other cases, federal members serve in a liaison capacity and

~ do not have full voting privileges.9

Federal-interétate CQmpaét_commissiOns do not uhifun
allow federal commissioners to vote on all matters. The
Susquehanna and Delaware River Basin Commissions, which:gach‘
have one federal commissioner aﬁd one commissioﬁe: from eachi

signatory state, permit full federal participation in votiné.lc

The SRBC or DRBC may take action only if an absolute majority

of the commissioners concur in the_decision. - However, tﬁé
apportionment of the budget of the commission among fhé o
respectlve members must be approved unanimously.

"The Ohio River Valley Sanltatlon Comm1351on (ORSANCM

has different'vgtlng rules.tt a quorum for the transactlon of

business is defined as one or more commissioners from a

majority of the member states. A commission order pre-

scribing a deadline for the ellmlnatlon or modlflcatlon of

industrial or sewage dlscharges by mun1c1palltles or corporatLi

may be issued only if a maJorlty of the commissioners from not
less than a majority of the SLgnatory states vote in favor,f‘

and a maJorlty of the commissioners from the affected state -

. agree as well.

‘The enabling legislation may distinguish between the

- 49 -
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' regulatory and proprletary roles of Federal and State agencies
and projects. Obv1ously those commissions w1thout regulatory
| authorlty w111 not pose potent1al confllcts with established
Tstate or federal roles. Even where such powers are conferred
provisions in the organlc statute may exempt Federal or State
.qprOJects and may allow for concurrent regulatlons 1f no
’spec1f1c confllct-provlslons ex1st_1t ;s_presumed that the
later enacted federal act would’confer prioritybto Commission1

 authority over inconsistent federal laws. (See Appendix)
3.4 'Experience with Federaljlnterstate Commissiohs. -

The 1ead1ng example of thls type of lntergovern—
mental body is the Delaware River Basin Commission, which -
was formed in 1961. The five voting members of the DRBC
;';”1nc1ude New York New Jersey, Pennsylvanla Delaware (repre-':
‘sented by thelr respectlve Governors or thelr substltutes) and‘
the Unlted States (represented by an app01ntee of the Pre31dent)
ﬁ*Part of the impetus for thls agreement came from an unusual |
source: the Army Corpsvof,EngLneers.r.ThevCorps began a com- -
prehensive study of water resource needs in'the basin in 1955
which culminated in a report five years later recommending to
Congress‘a‘half—billioh dollar plan for the oonstruction of 54
dams ahd-reservoirs. It strongly urged.the states to form-a
,permanent interstate entity to assist in the financing of the

-non-federal share of these prcgects 12




The compact provided for both regulatory and pro.:
prletary (developmental) powers to be exercised by the Cmmn;
sion. The breadth of these powe*s had been compared to tho"
vested in the Tennessee Valley Authority. 13

The Commission has Jurlsdlctlon over almost ell
water-related problems--water supply, pollution control, fleg
protection, watershed management reereations, hydroelectfi;'

-power and regulatlon of w1thdrawals and dlver51ons—-except &.

regulatlon of nav1gatlon

The Justice Department and other federal agen01es
objected to the orlglnal terms of the agreement and sought .

certain modifications in it prior to congressional approval.:

 The basis for these objections was that the Compact transferr:

substantial federal authority to an agency in which the United

States had a m’ino_rity'voice,15

The final text provided that although the CommiSSieﬁ

- is charged with making policy for all five signatory states
~ simultaneously by the adoption of a comprehensive water re- -
sources plan for the basin," the federal government'is not

‘bound by any provision of the comprehensive plan unless the

federal member has assented to it.l6 In addition, "whenever -

the President shall find and determine'that the national inter-

est so requires, he may suspend, modify, or delete any provi--

sion of the comprehensive'pian to the extent that it affects

the exercise of any powers, rights, functions, or jurisdiction

-.5]_.‘;



by law .on any officer, agency, or 1nstrumenta11ty of the United
‘States. nl7
| - The Commission,_though it.ie chargeddby the Compact
with naintaining a cempreheneive plan‘fbr:deVelppmentdanddnee
- of water in the basin, does not have’thelstaff capaeity for
independent compiehensive Planning. vRatheﬁ; ite principal func-
tion has been to reViewdand appreve:proposale,suBmitted_bynOther\
ageneies4-the Corps of Engineers being.the meat impoftant. o
This was especially true in the earlv years Of operationi_the‘l
© initial phase of the DRBC cempfeheneivedpian'cenfirmed the
previous Corpe study and endorsed the'Corps’”fecommendation"
for 1mmedlate constructlon of elght progects 13‘ The role'ef.
wthe DRBC evolved over the years, prov1d1ng a voice for the
'states in the lmplementatlon_of federal water development schemes
-and other projects in the'basin- "The Commissionr-rather than
"belng a medium for securlng federal commitments' to development
'has ‘more often been a medium through whlch governors have pro—
tected thelr states against unwanted prlvate or federal proj- .
‘ects or project features. "19 _ |
As a coordinating bodj, the DRBC has had some of the
}Vsamé difficulties experienced in‘Title II commissiOns.” While
states expected the federal representatxve on the CommLSSLOn
to coordlnate the -positions of various federal agencies, this
';ha$=not happened: "Federal unw;lllngness to make cqmmltments

through the DRBC is one major limitation on the federal commissioner




al

5

(and, of.course, the'organizetioﬂlas a whoie). Another isg um
federal inability to arrive at unified positions Includlng
in the Comm1551on a single federal representatlve was supp03%
" to make it an 1nstrument for resolving interagency dlfferencu
but neither=the federal commissioner nor the DRBC staff is |
able to intervene successfully. "ZQ |

Although it was vested with extremely broad powers#
the DRBC has never fully exefcised its authority or developeo
into a primary management entity. Pollution control planningl
and’reguletory’functions>were'1afgely displaced by EPA and.ﬁn
sﬁates under the programs of the FWPCAA: the DRBC has had very
little to do‘with’planning under Sections 303 end 208 or dis-
charge permits under Section 402._ The consensus is that ther
Commission has fnnctioned most effectively in the area of
water supply allocations. There are several reasons for
this: (1) water supplies are llmlted in that basin and therev
',has been an urgent need to resolve confllcts between the"
‘basin states; (2) the basin states had a mutual interest in
avoiding resort to the Supreme Court for an application of
the equltable apportlonment rule; (3) there have not been
any alternative allocatlon programs to deal with the problemA

(in contrast to the development of state and federal pollution
control progtams); and (4) the necessary watef‘supply projects

have been supported.by the development agencies.



3.5 fuﬁding Sources

Federal-interstate agencies for water quality or
river b#sin management have a variety of funding érrangements.‘
The folidwing.éxampies.are illustrativevof.the épprqaéh‘uSed -
by such commissions. ORSANCO is funded by the signatory
states éccording to}an‘apportionment_formula that considers
.bothlbopdlation and land area.Zl-“Upbn the requésﬁibf:the:
Governor offany-of*fhe signétofy stétés, thé Céﬁmission sub-
mits a budget of estimated expenditures '"'as may be required
- by the_laws:qfusu¢h étate_for‘preSentation'to“the legisléturé'

. thereofn . 22

Although ORSANCO provides_fqr the‘apbortionmént_
~of three federal commissidnefs, the compact contains no com- |
mitment of federal funding. Nonetheless, the agency has re-
ceived-federal-money,‘in.part through Section 106 grants under
-,ﬁhe FWPCAA, 'Othervfederal—interstate,agenqies have.more*dé-
‘tailed funding schemes and procedures. The Delaware River
Basin Commission and the Susquehanna River Basin Commission :
"have ‘identical arrangements for funding. .The“DRBC énd'SRBC |

23 and

are required to prepare both an annual capital budget
a yearly current expense.budget.24 After the curfent expense
budget is adopted, the executive direptor oﬁ,the;commission :
informs the respective signatory parties the amount of money

each must pay in accordance with existing cost sharing es-

tablished for each projéct25 and transmits certified copies
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~in their respective budgets, "

- processes'.

of the budget to the principal budget officer of the states_ 
according_to the requirements of their respective budgetary :
procedures.26 The pact stipulates that expenses (funds to

‘balance the current expenses budgét and the agg:egate amopnti{
due for capital projeéts) muét be apportioned equitably'amonéi

the signatory stétes;’the cdmmission must approve the appor- -

, | . 27 | .
tionment scheme unanimously. The member states agree to

“include their contributions toward the cufrént expense budget

subject.to;suchAreviéw and.v
approval*agﬁmay be required in their respective budgetary
The funds must be paid in quarterly 1nstallmenh

to the CommlSSIOn during its fiscal year. The commission

‘may draw from_lts_worklng capital to finance its current ex- .

pense budget pending remittances by the member states. 30 1
Finally it should be noted that the DRBC and SRBC also recelve

Section 106 grants from the Envzronmental Protectlon Agency
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" FOOTNOTES - SECTION 3.0
This dbmmissiontwés'created by the Delaware:Rivet
Basin Compact, 75 Stat. 688 (1961).
84 Stat. 856 (1970). | |
54 Stat 752 (1940)

75 Stat 688 (1961) See Delaware»River Basin Commission

| Annual Report 1978.
. Art. IV, 54 Stat. 752 (1940).
. Aft. I, 75 Stat, 688 (1961).
.'jArt II, 84 Stat. 1509 (1970)

)

75 Stat 688 (1961) and 84 Stat. 1509 (1970), respectlvely;t

...See ;g;, Ohlo Rlver Valley Sanltatlon Compact 54 Stat

752 (1940)

‘Art. 11, 84 Stat.. 1509 (1970) and Art II 75 Stat.

688 (1961)

‘Art IV, 54 Stat. 752 (1940).

W. Barton, Interstate Compacts 1n the Polltlcal Process
104 (1967)

1d. at 109.
75 Stat. 688 (1961).

M. Derthlck Between State and Natlon Reglonal Organi- |
~zations of the United States 50-53 (Brookings Instltute

1974) .

54 Stat. 1752 (1940).
‘Id. Art. XV

"Barton, supra n.l12 at 109.

M. Derthick, supra n.15.

Id.



. Art. X, 54 Stat. 752 (1940)..
. Art. V, 54 Stat. 752 (1940).

. Art. 13, 755 Stat. 688 (1961) Art. 14, 84 Stat
1509 (1970) respectlvely 4

24
25.
26.

- 28.

29.

. 30.

Id.
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4,0 TITLE II COMMISSIONS

4.1 Introduction

"In an effoff ﬁo'encourage régibnal water resources
planning in the United States, Congrésé'p:ovided an adminis-
trative mechanism for that purpose-?the‘rivér basin commission--
in Title IIAof the Water Resources Planning Act of 1965 1
to promote better coordination of state, locél, and federal
water policies. There are presently'six Titie i1 cgmmissidns
in the Uﬁited States.2 | |

The Title II Commission falis into the general categofyj
of federal-interstate commissioné, and includes a Significaﬁt l
degree of federal agency participation. Title II of the Water
Resources Planning Act of 1965 confers the advance consent of
Congress upon those commissions which are established accbra—

ing to the terms of the Act, eliminating the need for specific

congressional approval of each new proposed commission.

4.2 Creating a Title II Commission

A Title II commission must be established by executive f

order of the President of the United States pursuant to a
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request from the Water Resources Council or a req‘uestvaddregst
to the Codncil by a state within the river basin concérned;3 
The request must: 1) define the area, river basin, or'group ;
of related river basins for Whiéh a commission is reqﬁested;

2) be made in writing by the Governor or according to the

‘laws of the particular state concerned, or by the Council; mﬁ

, 3) have the wrltten concurrence of the Council and not less

“than one-half of the states located in the basin or baSIns

4

concerned.
4.3 Authority relationships

The functions of Title II commissions are set forth
in the Water Resources Planning Act: 1) to serve as the
principal agency for the coordination of Federal, State,
interstate, local and non-governmental plans for the develop-
ment of water and related land fesdurces in the river basin

concerned;5 2) to prepare a comprehensive, coordinated joint

‘plan for federadl, state, interstate, local and nongovernmen- -

tal dévelopment of water and related land resources, with
the requirement that the plan be kept updated and include:
an evaluation of alternative means for achieving optimum
development of water and related land‘résources of the basin
concerned; and recommendations with respect to individual

projects,6 3) to recommend long-range schedules of priorities
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‘for the coliection'eh& analysis of basic data and for investi- N
gation, planning, and_construction of projects;7 end,'a)‘to'
condoct the studies necessary for the preparation'of‘the
-comprehensive plan.8 Title'II'cOmmissions’are essentially 4
non-regulatory, planning and coordlnatlng bodies.

A Tltie IT commlsSLOn ConSlStS of representatlveeie”
from both state and federal governments,and in certain in-
stences lnterstate agencies and 1nternatlonal commissions.

Ten 1nd1v1duals, representlng partlcular cablnet departments'

or federal cabinet- level agenc1es and appoxnted by the depart—.
ment or agency head, serve on a commission. 9 States w1th1n

the river basin concerned send one representatlve each to

the commission; these‘representatives-may be appointed according
to the laws of the state concerned. 10 If an interstate compact
agency, which has:been appfoved by Coﬁgfees, haé jﬁrisdiction
over the watersvor a portion of the waters of the rivef basin

~ concerned, it also sends a representative to. tﬁe-commiesion.ll
'If considered approprlate by the Pre31dent he may app01nt a
representatlve from the United States sectlon of any inter-
natlonal commission created by a.treaty whose jurisdiction
overlaps that of the newly-formed river basin comm:.ssz.on.12

The President lS authorlzed to app01nt ‘the chairman

13

of the_commission, while,the state members of the commission

elect the vice-chairman.l_'4 The chairman serves as coordinating
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officer of the Federal members of the commlsSLOn and represei
‘the Federal Government in Federal-state relations on the
commlss10n;15 the vice chairman carries out similar responsi§§
bilities_for‘the state members.¥6

The decisionmaking process prescribed,for Titie IIH{
commissions is an unusual one, . The Water Resources Plannlng

Act stipulates that "in the work of the commission every rea-,

' sonable endeavor shall be made to arrive at a consensus of all

w17

members on all issues. In the event that consensus cannot

be reached, the position of the chairman, acting in-behalf'of}
the federal members, and the vice-cheirman, acting for thee'
state members, must be set fo:ﬁh in the record:ls. In ﬁﬁe
absence of a‘consensus‘or an‘appiicable by-iew adopted by |
the commission,‘the chairmen, in consultation with the vice§ }
chairman, has final'authority to fix the times and places for
meetings, to sef deedlines for'the suBmission of annual or
bther reports, tb establish subeomﬁittees and to declde other
procedural questlons necessary for the commission to perform %

19

its functioms. The existing commiSSLOns have adopted various

working procedures to deal with the situation presented by a
lack of consensus among members. The Missouri River Basin
Commission by-laws require unresolved questions to be settled

by a majority vote, which requires six state members and six

federal members voting in favor of the question.zo‘ The Ohio
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Commission has no such procedﬁfe, if the commissioners fail
to agree on.a course of action, 10 action is'taken} a majority
vote is only contfolling‘fervprocedural questions.21 The

Upper Mississippi Commission also resolﬁes,deadiocks byi
| majority-vote.of the panel, but votes regerding Master Plan
‘act1v1t1es requlre a two-thirds vote of the commlssioners to

. be consxdered valld 22

'For both the Ohio and-thevUpper
Mlssx331pp1-Comm15310ns,_a‘"majority" is.defined as a majority

‘.ofrfhe‘staﬁe membete'and‘é majority of'the federal cOmmissidnere;
| .‘- | —AUTltle 11 comm1351on may be dissolved in two ways"
by a decision of the Water Resources Council or by agreement
'of'a majerity of the states composing.theﬂcommissions.za'e

'l_4.4k_Experience With Title IT Commissions
Thlrty two states now part1c1pate in the six exist-
~ing Title II commissions. Mbst of the reglons.covered by
'..these commlselons 1nvolve waterbodles unllke the - Chesapeake
although the resources addressed by the Great Lakes. Rlver u
- Basins Commission and the New England River Basins Commission

have many similarities to the Bay and its tributaries. As

discussed below, the current activities of these two particu-

i AT % - o P TR R (o LR
PSRRI O T edi 200 e B B

- lar commissions offer some guldance for how such an agency

STEEEAN

sor T

.mlght be most effectlve on the Bay.
The Title II program has been in existence less
‘than fifteen years and for much of that time has been h&m-
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pered by a lack of guidance or direction from the oversight
bedy created by Congress, the Water Resources Council, and
other difficultieé..:Much of the need for fivef baein plan-
ning which existed in 1965 hes been sﬁbsequently eliminatea
by the intense planning efforts funded pursuant to the' |

Federal Water Pollution Control Act Amendments of 1972,

- Under the 1972 Amendments river basin plans Wefe developed

‘to guide the pollution control programs which were also

created, and areawide wastewater treatment planning was
undertaken as an integral part of the massive federal con--
strucfion grants program. Generally, the Title II commis-
sions have had little to do with these planning pregfeﬁs;
although there has been some interaction between some of

the commissions and state agencies in studying pollution from

_nonpoint (stormwater runoff) sources. -

Studies of the Title II ageneies have often been
critical of them. Aside from the basic contention that

these agencies simply have no authority to effect changes |

‘based upon theif planning efforts, it has been argued that -

other characteristics of Title II commissions tend to impair .
their effectiveness. A 1974 study for the Brookings Ineti—
tution noted the difficulties presented by the type of rep-.
resentation on the’commissiéns: | |

The forum is supposed to foster good-

will, facilitate communication in matters
of shared interest, and provide a setting
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within which mutual adjustments may take
place, but it lacks authority or other
means for inducing mutual adjustments.

- Also, members have a very limited capa-
city to speak to their organlzatlons
which in Title II commissions are whole
federal departments or whole governments,
the States. The represented units are
large aggregates of diverse interests,
and coordination within them is too in-
effectual to sustain the functioning of
representative coordlnatlng council at
a higher level.

- A state representatlve to the Great Lakes and
'-Sourls Red Rainy River Ba31n CommlsSLOns Guy J. Kelnhofer,
‘statedelnt1970 that "the basznvplann;ng‘approaeh to water
management is much more.benefieial;tqethewEederal iﬁterest
than to the states” and that the commissimsare '"no more
than interagency coerdinatingveommittees with a staff that
the states have been coerced into supportlng n26
Despite the potential for federal domination of
a Txtle II comm1531on, the affected baSLn states have usually
joined nonetheless. One explanatlon for thls behav1or which
" has been offered is the following:
Most states appear to join for defen-
sive purposes,. on the chance that they may be
able to veto federal actions that threaten -
them, such as diversions of water. They seek
defenses against one another as well as
against federal action. Collectively, they
may seek defense against another region.27
Other appraisals”bf the Title II program have also

‘been critical, Ernst Liebman, the Legal Advisor to the

_Water_ResourEes Council, reported on pfogress made by the
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‘constructlve role

- ‘Title II commissions in 1972. His report noted several

problems with their efforts the. plans produced are often
noncritical Justlflcatlons for prOJects desired by develop--

ment agenc1es; the-plans are often domlnated by the~blaees

- of the federal agencies; planning staffs cannot be sus-

tained because of inadequate funds and funding uncertainties

- from year to-year;'there—has not been,adequate:coordination:.*

_ between Title II plannlng and other types of plannlng act1v1-;

t1es (such as pollutlon plannlng) and envxronmental 1nter-

ests had not been brought lnto a plannlng process "in.a'ﬁ»~hf"
n 28 o '

A 1977 review of the performance of the Water

 Resources Council, undertaken by the Government Accountlng_

Office, faulted the Counc11 for its lack of clearly defined

goals and fallure to prov1de adequate guldellnes for the

: 2
planning activities of the Tltle II commlsSLOns 9Because

of the statutory role of the Counc11 1n overseelng the actle
vities of the commissions, coupled with its influence over
federal budget allotments to each commission, the‘Council
ishan added political force‘(or layer‘of bureaucracy) with
which a commission'must contend. In view of.thevcriticisms
of the G.A.0., the necessary interaction‘with the Council may
compound the dlfflcultles presented to a Title II commission
in accomdhshmng useful goals for its region.

s It should not be assumed that dlfflcultles exper-

ienced in the past will confront a new Title II agency. A
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new ggeﬁcy will certainly benefit from the experience of the
éxisting cormissions and can plan from the outset to have a
useful interaction with newer programs for pollution control
plannihg and coastal zone planning.

| In recent years the Title II commissibns*noﬁviﬁ

existence have adapted their program goals and priorities to

"and'their’étaffs.have'alsp”been'impdrténtvin shaping'their

_'égehcieS'aCtivities; oftenin résponse to new governmental - . .
Vprogréﬁs and érant"opportﬁniﬁies.,1be example, in 1977 the -
.Ohio”River-Basianommissidn'expended;significantveffq:ts_in ,
lobbying_in COngresé oVe: changés*in fhe;CorpS' dredge'and 
jfiil éﬁthériﬁy and pf6posed surface mining control laws, in

" addition to its-basic planniﬁg.activities;3o“ Similarly, the -

_ Uppér Missiséippi RiverlBasin Commission describes.itselﬁ as
""an effectivg”regipnal influence on poiicieé forﬁuléted iﬁv
Washingtoﬁ.“sl Otﬁef pfincibélléohéérns of that commission
include fldodplain managémént; river trénspéftétion issues

:_(e.g., lbcks, dredging; étc.) aﬁd water Supplies,32"

" The planning efforts of thevPacific.NdrthwestjRiver -'

‘ Basins Commission are directed at accomodating competing
needs: flood control,-water,supply, hydroelectric‘power gen-.
eration and the mainténénce.of fisheries?3 The focus pf_thé“_'”
Missouri River Basin Commission are reflected in its most

- current list of research priorities for its region: soil,

e
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. on nonpoint sOurce'(runoff) pollution

surveYs,'topographic'mapping and additional stream gauging
data collecti'.on.34
Two of the six Title II commissions have

lntegrated their act1v1t1es 1nto other related plannlng

‘programs created by Congress subsequent to the 1965 Act.

The Great Lakes Ba51n Commission- has worked closely w1th the

- 208 plannlng_agencres:of the;reglons_and»has undertaken‘cer-é

tain key studies to providedinformation to‘those agencies
- 35The'Commission has
also prov1ded a forum for the exchange of views and 1nforma-x
tlon among the state coastal zonme program managers in the

Great uakes area36

~ The' New England Rlver Ba51ns Commlss1on has been -

'c1ted as one of the most v1gorous of the Title II agenc1es37

It has become actlvely 1nvolved in the coastal zone programs

of 1ts member states provldlng full time staff a351stance to

the New England/New York Coastal Zone Task Force 38 The Comm:Ls

E 31on has conducted a varlety of studles in response to deve1¢
" oping concerns of the area, examlnlng-the potentlal 1mpacts;f

resulting from offshore oil and gas deVelopment,'deVeloping-_

a comprehensive dredging and'spoii disposal plan, as well

”as>addressing‘topics such as floodplain management and power

plant'siting.39Although each Title II commiSsion.isbrequired

to prepare an annual priorities report ranking regional re-

search neéds which deserve federal .or state support, the New

b
t : s
: /

?
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England agency is developing a followethrough procedure to
assure consideration of its recommendatlons |

'_ The 1nfluence of the Tltle I1 comm13310ns was
‘inoreased somewhat by a new policy-adopted in mid-1978 by
the Water Resources Counc11 wnlch dlrects thatprograms and
.pollc1es of federal agenc1es be consistent w1th approved
river ba31n plans 41SJ.nce these plans are developed with
the part;c1patlon of the same federal agenc;es, large_scale
conflicts with an approved plan are unlikely to occur. Thus,
the s1gn1f1cance of this POllCY is not llkely to become m

apparent 1mmed1ately
4.5 Funding

Under the terms of the Water Resources Planning Act,
the federal government pays the salary of the chairman of
“the commission and pays a proportion of the expenses of the
: commission.Az The commission itself »decides--what -amount the' :
federal government should allocate 43 ThlS request must be
approved by the Water Resources Counc11 and be included in
the budget estimates submltted_by the Council under the
Budgeting and Accounting Act of 1921, % The apportionment
'_of the remainder of the budget is the responsibilityiof thel_"v
commission.45” Title IIseommissions "may accept for any‘of'

its purposes and functions approprlatlons donations and
1grants of money, equlpment,-supplles, and materlals from _
: y

: B  1wh6
- any state-or the United States or .any subd1Vleon or,agency."
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The following allocation scheme is followed by the’
six operating Title Il commissions: for all program costs

_ other than Level B studles the federal government contrl-'7

o butes two and one-half ‘times the comblned share of the stata
For certain studles, the federal government pays 75% of the»*
cost and the states ‘the remalnlng 25%. 4s The federal share;i

of the costs of admlnlstratlon is usually 50%

o " P p o i LRI Sl -
S s e o i xR i s pepiingitatiosiuad g LR R |
N A I B
. : : : . . K

The federal budget for fiscal year 1979 approprlaty
’ $2 886 000 for admlnlstratlve costs for all 31x Tltle II |

commlsSLOns, $3,179, 900 for the preparatlon'of plans by theﬁ€

[

commzss10ns, plus four grants for specific named stud1es‘
ranglng from $135 000 to $828 900 49 |

The budget of the Tltle II commLSSLOns generally
1nc1udes total revenues of $750 000 to $1, 600 OOO of Wthh

. an 1nd1v1dual state_w1ll typically contrlbute $20,000 to

R N R L e
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$60,000 annually ) Note, however, that  a Title IT
commission for the Chesapeake Bay would put a greater than
usual fznanc1al burden on the prlnc1pal Bay-region states, pi
Virginia and Maryland, because there would be relatlvely .A;J

'few contributors.
_4,6 Summary _

‘Presumably, it would benefit everyone interested in
‘Chesapeake Bay management to have improved coordination and .

more frequent communication among the federal agencies having
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'responSLbllltles over activities in the Bay s dralnage
basin. The creation of a Title II commission would provrde_
this benefit w1thout requiring the affected states to y1e1d7
'up any part of thelr sovereléh powers “These and other fac-:£;
tors (such as the avallablllty of federal funds) have been B
'v?c1ted in the past.ln support of creatlng a,Chesapeake Bay
A'Tltle hid commLSSLQn.v Nonetheless, the success of such a
commission would appear to require 1nnovat1ve 1eadersh1p to
adapt lt to the present network of plannlng act1v1t1es and
‘the choice should be made with a clear understanding of the
" difficulties experienced by other such commissions in the

past.
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FOOTNOTES - SECTION 4.0

Pub. L. 89-80, 42 U.S.C. § 1962b (1965).

2. Ohio River Basin Commission, New England River

Basin Commission, Great Lakes Basin Commission, Upper Missi-

ssippi River Basin_Commission,_Pacific Northwest River Basin

Commission, and the Missouri River Basin Commission.

42 U.S.C. § 1962b(a)

20.

1d.
42 U.S.C.
42 U.S.C.
42 U.S.C.
42 U.S.C.
42 U.S.C.
. 42 U.S.C.
. 42 U.s.C.
. 42 U.s.C.
. 42 U.S.C.
. 42 U.s.C.
. 42 U.8.C.
. 42 U.S.C.
. 42 U.s5.C.
. Id.
. Id.
Bylaws of

1962b(b) (1)
11962b(b) (2)
1962b (b) (3)
1962(b) 4
1962b-1(b)
1962b-1(c)
1962b-1(d)
1962b-1(e)
1962b-1(a)
1962b-2(b)
1962b-1(a)
1962b-2 (b)
1962b-2(d)

the Missouri River Basin Commission

Art. IV §2(b). (1973).
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" 21. Ohio River Basin Commission Bylaws Section

9(b) .
22, Upper M1531ss1pp1 River Basin Commission

-Bylaws Sectlon VIII; letter from Judy Salonek, secretary

- of the Commission, dated September 18, 1979.

| 23. Ohio River Basin Comm1551on Bylaws Section
'Q(bj(B) Upper M1531951pp1 Rlver Basin CommlsSLOn Bylaws
'sectioﬁ"vxzz(b)(s).
24, 42 U.5.C. § 1962b-2(a)

- 25, Derthick and Bombardier, BEtween State and Nation;

’.

Regional Organizations of the United States, Brooklngs Instltutlon

1974, |
26, 1d.

27. 1Id,

28. Liebman, National Water Commission Legal

© Study (1972). ”
'29, United_Stateé'GeneraleAccQunting Office,

X]Improvemeﬁts Needed by the.Water Resources Council and

River Basin Commissions to Achieve the Objectives of the

‘Water Resources Plaﬁning‘ACt of 1965. (1977).
© 30. Ohio River Basin Commission 1977 Annual
Report. » | ‘ |

31.' Upper Mississippi River Basin Commission

~-Annual Report for Fiscal Year 1978.
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~Report 1978.

32. 1Id. |

33,.,Pacific Northwest RiverABasine_Ccmmission
‘Annual Report for Fiscal Year 1978.

34. Missouri River Basin Commission 1978 Anaual -
Report. | | _ - |
- 35. Great_LakeS'ﬁasin Commisaion.l978,Annﬁai 3
Report.-v - | |

36, Id.

37. _Derthick "Comparlsons of Management Instltu--

to Chesapeake Bay Management and Discussions of thevV1rg1n1a«

iMa:yland Coastal Zone Management Programs.. (Citizens Program

~of the Chesapeake Bay, 1975)

38. New England Rlver Ba51ns Comm1531on Annual

39, 1d.
40, Id.

41. 'Pac1f1c Northwest Rlver Basins Commxssion )

-Annual Report for Fiscal Year 1978.

42, 42 U.S.C. § 1962d(a).
43, 42 U.S.C. § 1962b-6(a).

44, 1d.
45. 1d,

46. 42 U.S.C. § 1962b-6(b).

-.73 =



47. Memorandum from Robert Kaiser, 9/27/79 re-

,gardlng conversatlon with Joel Frish, Unlted States Water

_Resources Council, Washlngton D C., Operatlons DlVlSlon

48, 1d.
49. 42 U S.C. § 1962a (1979) | | |
.50.' See 1978 annual reports for the six commis-

sions named in footnote 2.
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5.0 COASTAL ZONE MANAGEMENT ACT--SECTION 309 AGENCY
5.1 "Introdnction'

The Coastal Zone Management Act of 1972 is structure
around the assumption that the primary responSibility for the -

management of the nation's coasts should remain w1th the statesl

B The Act prov1des a package of guidelines, 1ncent1ves "and subsi-

dies to encourage each coastal staCe ‘to develop and 1mplement a

Y

comprehensrve plan for the management of the various resources‘ﬁ
and activities occurring at the interface of land and tidewater.y
| Both Maryland and Virginia have worked for severali?

years to develop qualifying programs under the: Coastal Zone

- Management Act.. At thlS time the Maryland plan has been approvﬂ

by the Department of Commerce 0ffice of Coastal Zone Management

Virginia has made substantial efforts in the preparation of a

plan however the Vlrglnla General Assembly has not as of thlS

.J

date passed legislation necessary to obtaln federal approval of

its program. As a result, the future of the Virginia plan is

uncertain.
In many respects the CoastaIIZone Management Act is ™
a response to the same sort of problems which are presented in
{

the management of the entire Cheqapeake Bay. Essentially, the

Act prov1des federal funding for the development of statewide




coastal zone plans whlch include the follow1ng requlrements-

1. An 1dent1f1catlon of the boundarles of
- .the Coastal Zone subJect to the manage-
ment program.. -

2. A definition of what shall constltute
N permissible land use and water uses
within the Coastal Zone which have a
- direct and significant impact on the
. coastal waters. : _

3.  An inventory and designatlon of areas‘
' of particular concern within the
Coastal Zone.

4. An identification of the means by which =
- the state proposes to exert control
‘over the land uses and water uses re--
.. ferred to in paragraph 2, including.a
- llstlng of relevant constitutional
provisions, laws, regulatlons and ju-
dicial decisions.

5. Broad guldellnes on prlorltles of uses-
: in particular areas, including specifi-
cally those uses of lowest priority.

6. A description of the organizatiomnal
- - structure proposed to implement such
- management program, including the -re--
sponsibilities of interrelatiomnships
-of local, area wide, state, regional,
~and interstate agenc1es in the ‘manage-
ment process. _

7. A definition of the term "beach" and
- ‘a planning process for the protection
of, and access to, public beaches and
other public coastal areas of environ-
mental, recreational, historical, aes-
thetic, ecological, or cultural value.

8. A planning process for energy facili- -
-ties likely to be located in, or which:
may significantly affect, the coastal
zone, including, but not limited to,

‘a process for anticipating and manag-
ing impacts from such facilities.
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coastal zone plan

9. A planning process for (A) assess-
ing the effects of shoreline erosion
(however caused) and (B) studying
and evaluating ways to control or .
lessen the impact of, such erosion,
and to restore areas adversely ef—

fected by such er0510n~ii

By prov1d1ng for an 1ntegrated management of land f
'and'water'uses 1n a stateWLde plan ‘the lack of unlformlty‘_;'g

which might otherWLSe ex1st among local Jurlsdlctlons is

, mlnxmlzed to some extent. As 1mp1emented in Maryland the
~ program prov1des for a coordlnated network of authority among

'"state and local agenc1es hav1ng regulatory responSLbllltles 1n"

the coastal zone. ThlS network largely preserves the lmportant:

'role which local (county and municipal) governments. have trad-;Q

ltlonally occupled in land use regulatlon 1n~Maryland supplemmn§

" by the resources and overs1ght capabllltles of the state s Tlde-'

»water Admlnlstratlon Although state boundarles w1th1n whlch the

coastal zone program of a single state must be conflned do nottﬁ

3

‘necessarlly c01nc1de w1th the natural llmlts of ecosystems and f
" watersheds, this type of program offers less fragmentatlon of

~ policy and regulatlon than would be. ‘present. under a . system of:n-

N

dependent local controls absent the . statew1de constraints of a

5.2 Creating.a’309 Agencyy

Sectlon 309 of the Coastal Zone Management Act pro-

vides that adJacent coastal states are encouragedto give hlgh

priority to coordlnatlng state coastal zone plannlng, p011c1esyf

and programs with respect to. contlguous areas of such states

~and. -to: studylng plannlng and 1mp1ement1ng unlfled coastal zone -
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_policies with respect to such areas.>

To encourage such coor-
'dlnatlon Sectlon 309 speclflcally grants  the consent of Congress

to any two or more_states;to.negotlate_and;enter into agreements

~ or compacts for developihg'and administering coordinated Coastal ~—

~ Zone programs. Although no provision is made for formal parti-
cipation bp the federal agency;VSection:309falso encouiages'the
- adoption of_a federal-state consultation prooedu;e for.use'when-
e#ef.suchdconsultation’is requested by the interstate instrumen-
tality for agencies. Furthermofe; in the absence of a formai
interstate.aé?eeﬁent or coﬁpact;‘adjaceﬁt coastal states may
also create and»maintainra temporary planning and coordihating
“entity’ which is likewise ellglble for grants coverlng up to 90
'“percent of thelr operating expenses. )
| The development of an agency pursuant to Section 309”
| would_take advantage of the fact ;hat substantial plannlng and
'organization-effofts have already been.undertakenfin-the“pare‘
ticipating etates-in the pfeparation of their CoaStal-Zohef
.‘Management Plans. It would build upon . the experience developed
“in each state in operating on an lntergovernmental basms and
would-rely upon the network of contacts and commnnications~whioh~
have been establlshed on an intrastate basis. |

" Another characteristic of an interstate. Coastal Zone
agency wouldabe'its broad concern.noteonly with protection of
pafticular environmental values andpresources,’bUt'also‘with the

rational accommodation of competing demands for preservationm,
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recreation, resxdentlal commerc1al and 1ndustr1al development,

'Because there are areas of mutual 1nterstate 1nterest presented
~ by each of these demands_on‘the‘Chesapeake Bay resources “an
‘interstate 309 agency could be charged with any necessary re-.}

_ spon31b111t1es in all of these areas.

Even though V1rg1n1a has not recelved program.approva

the Federal statute suggests that Vlrglnla and Maryland may. par-

ticipate in a' 309 interstate compact even in the absence of an

‘approved program in one of the states. The statute encourages -

"coordination, study, planning, implementation' of unified

Coastal Zone pollc1es.w Certalnly, an interstate agreement or 11

compact may be establlshed which w1ll carry out this purpose

-.even though it ‘does not result in an approved plan in one of the
' respective states. Participation by the two states w1ll carry
"each fmrther'towards the goal of optimum management of coastal ]

" resources, even if the particular requlrements of program.approw

are not met lmmedlately by one of the part1c1pat1ng states.

‘ Participation,by~Virginiavwould encourage thatistatepto‘eontinue
v-to”maintain-an:interest'insthe’programvwhich”may eventually re4;

- sult in an approved programﬂ The specifie language conferringib

consent of Congress grants consent to enter-into an agreement or,

.compact for "developlng and admlnlsterlng coordinated Coastal

Zone plannlng, pollc1es and programs” (Emphasrs added) . Themﬂ}

coordlnatlon of plannlng and p011c1es can be achleved notw1th-

_standlng the fact that a developlng program has not been approvﬁ



in one of the two states 7 ‘
 To date the federal Offlce of Coastal Zone
Management has not made any determination as to whether a 301nt.,'
"fMaryland-Vlrglnla agency'would be ellglble for fundlng»under"'y'

A

Section 309. - . . - . f; ,.f-< ,v," Lo
| 5,3 “Authority Relationships' -

Sectlon 309 is completely open—ended about the types
of respon51b111t1es which might be delegated by the states to
-an interstate agency. Therefore it would be ‘left to the
;Jstates to decide what authorlty would be conferred upon a 309
'-dagency and how that authorlty would be exercrsed The consent :
'cgranted in 309 does not in- any way constraln federal agenc1es,
but the establlshment of a consultatlon procedure is encouraged.

Although “the program ‘cannot prevent ‘the dupllcatlon '

of‘government‘activities at the state andvfedera1<1eve1s the Act

does prov1de that federal act1v1t1es in a state which has an
' . approved coastal zone program must conform to that program.
_Thus,'nnlformlty of decision is achieved between federal and
_state agencies,-even'thongh“duplication of effort'may'not be
| avoided" If the states established uniform approaches‘to‘
.';Chesapeake Bay problems of mutual concern the con51st1ng pro-.-
u:v151on ‘would help assure federal conformlty in Maryland and, |

Q,perhaps, eventually in Virginia as well.
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5.4 Experience with Section 309‘Agencies

Sectlon 309 has two dlmenSLOns it confers the

pr:.or consent Of Congress upon certa:.n types Of 1nterstate

agreements, and it authorizes the Secretary of Commerce to

make grants to advance the purposes stated in the sectlon

In the former sense, Section 309 already operates to confer

constitutional validity upon any interstate'agreement or
compact formed for the stated purposes. Nonetheless, the
second aspect plnpolnts the status of the lmplementatlon of
the section: so far.no grants have been awarded for Section
309factivities. :For example, the New England River Basin Com-
mission, which has provided'somefinterstate‘liaison”amonghf'”}

the New England states involved in coastal zone'planning, has '

: trled for some time to obtaln such fundlng, w1thout success.

Although there are no Sectlon 309 agenc1es in

sexistence, there are many coastal zone programs whlch have :
~ been developed and approved. To a very great extent, the -

. probability=ofisucCess‘of a 309 interstate‘aéency isﬂlinked'.
" to the fortunes of the nation's coastal zone management |

program..

5.5 Funding Sources

Section 309 allows up to 90% federal financing for

a qualified organization.f5 As noted above;lno federal funds
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‘have been disbursed under this Section. At presentithe only
: assured'source'of-funding'isvtheﬂStates;thémselves;',Possible”hj
'theifederal'coastal”zone operating'grants to the state of "‘h:
“iMaryland could be used 1n part to support an interstate liaison
of thlS type." It is possible that, w1th the support of ‘the ;:
VLrglnla and Maryland delegatlons Congress could be persuadedh
to appropriate funds for 309 activities; ’Alsolpcertain»acti— :
vities may qualify for,Other funding‘sources,.suchlas,Section.

106 of the FWPCAA.
5.6 Summary

LA Sectlon 309 interstate agency could take almost )
any form deemed de51rable hy the states No further actlon_,m,

by Congress is necessary before organLZLng such a body Up
" to 90% financing may eventually be avallable from the
i Department of Commerce, although such funds have not- been
. available in the past. This agency would-be an extenslon of'
lthe_executive_hranches of each state,7not a separate.govern-'
, mental entity - It would bulld upon prlor coastal zone manage-v‘
" ment efforts in each state ‘and could be enlarged or reduced

in response to the needs of the states.
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FOOTNOTES - SECTION 5.0

16 U.5.C. 1451 et seq.
16 U.S.C. "145_4(1:)'
. 16 U.S.C. 1456b
16 U.S.C. 1456(c)
16 U.S.C. 1456B(d)
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6.0 SECTION 208’INTERSTATE PLANNING'AGENCYV
6.1 vInt:odnetion

In 1972; Congress enacted a sweeping.body.of legislation
. to deal with the nationwide.pfobleﬁ‘OE water'pellution, the |
Federal Water Pollution Control Act Amendments (FWPCAA).lvTLis
_.stetute’attempted_topcdordinete research, planning, construction
grants and the regulation of activities affecting water quality.
Section 208 of the Amendments established the areawide comp*e-'
-hen51ve plannlng program which was designed to serve as a bz sis
for all act1v1t1es affectlng_water qual;ty.3 _Thls plannlng'
process is 1ntended to result ln an areaw1de stategy elther on
ean intra or lnterstate baSlS The plan is updated annually
1‘:sett1ng forth major obJectlves, the methods topbevuSed to'attaini :
‘these objectiVes and priorities forApreventing and controlling

.1rp011uti6n over a five year'peridd.
6.2 Creation of a Section 208 Interstate Planning Agency

| The first step in this process is to'identify'either,‘
'tne'intrafot interState-erea”Which,fas a'result'df'UrBan;
- industrial concentrations or other factors, has substantial
‘water quality problems.-4 Water quality problems are deemed to
exist when water quality either has been orfmayfin.the.future
 be degraded;to.the-extent;thet,extensivevor desired.waternuses'
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are impaired or precluded and when the‘water qﬁality problems'3'

.subject to the approval of the Regional Administrator of EPA.

5
are complex. |
 The procedures 1nvolved in the desxgnatlon of both

the planning areas and the plannlng organlzatlon are cumbersom&

'-‘The»emphaSLS ‘however, at the first stage of de31gnat10n is for

the Governor of each state to call on the experrence of local

B

- governments whlch exercise Jurlsdlctlon w1th1n the planning

area or whlch have the capability of water quallty management

,plannlng In fact the Governor ‘may allow self: deslgnatlon _r;
~ for elected off1c1als of local units of government ‘who' would "
:then deal with the Env1ronmenta1 Protectlon Agency dlrectly

The area designated and the choice of.the planning agency aregf

7 ,?f'_._?
In the event the Admlnlstrator dlsapproves any of the de31gna-*

tlons he must spec1fy hlS reasons in a publlc notlce ln the

Federal Reglster.8 The interstate or state planning agency may{_

.delegate with the: approval -of the Reglonal Admlnlstrator re-?

sponsibility for portlons of the water quallty management plan,f

v after consultatlon with local elected OfflClalS 9

A rather detalled water quallty management ‘plan is re- ?

quired for'each-deslgnated area}q The plan must include water
quality assessments for each segment of the area, an identi-
fication of sourcesvof»pollution,-an‘inventory.of-municipal,;

pollutant~sources, a summary of existing land use patterns,

demographic and economic growth projections for at least &

~twenty year-period and projected induStrial waste loads. ' Of

major. concern within the 208 process is an assessment of



nonpoint source pollutants: identifying the types of_problemsl
~and the affected waters as well as any nonpoint sourcea which
origihate outside a 208 area and which affect-water-quality'
_étandardé within.the'area' The plan also must 1nclude a dis~ -
cussion of existing state and local regulatory programs Wthh
will be utilized to implement the plan. The plans are subject
to review by the looal_and state agencies and then are'Submitted"
- to the Environmental'Protection Agency fot-final'review and .

approval. ‘Once a plan is appfoved no permits or construction

grants may be issued which are in confllct w1th the plan. EPA ‘
.has attempted with llmlted success to require all constructlonl
grants to be consistent with interior outputs from the plan,
prior to plan completion‘“although*théte is no expteSS-statu- -
tory authorlty for this requlrement .
- The above dlSCUSSlOR hxghllghts the fact that the
functions carrled out by the 208 agency relate dlrectly to water .
- quallty issues. There is only an indirect relatlonshlp ‘between
'the water quality issues and other resource management activities.
'For example, fisheries management would be 1nd1rectly affected
by procedures des;gned to xmprove water quality. . Marine trans—
portatlon and development would likewise be Lndlrectly affected
by the control of nonpo;nt-source d;scharges. In all these areas
the-local determinations would be subject to EPA review and

approval authority.




6.4 Experience with Section 208'Planning Agencies

lExperlenctho date with_208lihtefstate‘agencieezhesh

been minimal and only partially successful. ‘An example of an
Lnterstate agency in this area is the Council of Government 208
' _agency for the metropolltan Dlstrlct of Columbia area. Thlsef*i
h was a locally des;gnated agency agreed to by the various |
»countles and 1ncorporated cities within the D C. area. It is‘ f“
presently composed of seventeen (17) jurlsdlctlons ' The’COunCilr
i‘l:has designated a number of subordinate ‘boards whlch work on the .

.lvarlous components of the 1nterstate‘plan. Such boards are R
designated for water.resourcesf health and transportatiOn” :‘” |
componente and other areas. Experlence has 1nd1cated that wh;le
| ~there is general agreement on the. goals of water quallty 1mprove-
h‘meht there 1s_a 31gn1£1cent dlsparlty in the methodology for o
‘attainient of these goals The Counc11 has not been successful |
".,to date w1th the regional handling of the common problems of |
sewage» treatment and sludge disposal. There has been cons_tant
court litigetion on theée issues{v m'f:° | |

| Other exemples of'interstate.ZOS egenciee which have

been ‘designated lnclude ‘the Ark Tex Counc11 of Governments, whuﬁ
recently completed the Texarkana Areaw1de_Water Quallty Managemﬂﬂ
~ Plan, the Ohlo-Kentucky Indiana Regional Council of Governments,
" ‘the Arkhoma Reglonal Plannlng Council, the Washoe Counc11 of '%
bGovernments the M:Ld-Amer:Lca Reglonal Council, the Delaware Valle
Regional'Plannlng'CommlsSLOh and the Tahoe Regional Plannlng-AgﬂW§
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_Generally the basic thrust of 208 planning has been

directed at the planningrof wastewater treatment facilities,-with

. a secondary emphasis upon abating pollutiom from monpoint sources.

. As these programs mature it is expected that they will genefate
plans of a'more_comprehensive'nature‘which address the‘entire

spectrum of activities which may adversely affect water quality.11

6.5 Funding Sources

The qualified 208 agency is entitled to 100% fundlng |
for start up costs 75% funding is avallable subsequent to the |

-vlnltlal two year perlod allocated for plan development 12

- . 6.6 Summary

| Section 208_planning_is.now an integral part of the
water quality strategy of the states and directly ihfluences
decisions.concerninglgrants for'sewage treatment works and con-
cerning permits for the discharge of pollutants. It:may be used
' to embrace a wide range of problems_ﬁaving~water quality impacts.
_:'Thisbchoice has a potential for substantial federal funding, yet
such an agency will be pteoccupied tovavlarge extent with the |
‘detailed, somewhat specialized planning requirements spelled out

in EPA's regulations for 208 planning. .

G
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.. FOOTNOTES - SECTION 6.0 - ..

33 U.S.C. §1251 et seq.
SN

. 33 U.S.C. §1288.

© 33 U.S.C. §1288(a)(2).
.40 C.F.R. §130.13Ca) . oo
L33 US.C. S1288G(D). i i
. 33 U.s.C, §1288()CT). . oo
D40 CFR (30.13 o
.40 C.F.R. §130,14(a) o i
. See Generally 40 C.F.R. §§130-131. ..

. >
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-
= o

. . Report of the Comptroller General of the'United i
-States Water Quality Management Planning is Not Compre-.
- hensive and May Not Be Effective for Many Years. p.33

12, 33 U.S.C. §1288¢E).°
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© be the ‘creation by Congress of a single authority veste&f?

7.0 FEDERAL REGIONAL AUTHORITY - =7 ="

7,1  Intro&ucrienv‘~‘

B

' Onme alternative which would achieve unified com= ~ -

‘.7 prehensive management for the entire Chesapeake Bay would ~*~ - -

.. with all the necessary power to”carrY;out management Pur¥fiéﬁsw
*J‘poeee}' The most notahle example'to'this approach’is"rep4uj.hih
"?“iresented by the Tennessee Valley Authority, ‘a public cor-ﬁ“ah::
T poratlon established by federal law. L The TVA ‘controlled.

. by three dlrectors appointed by the Pre31dent was gLven‘ o

“the power to condemm land in ‘the name of the United States,”' |

construct fams;'generate and sell electricity, erect flood

control works and provide for the navigatidn of the Tennessee = -

River and'itsItributaries.zi'Generelly'speaking;"the'TVA has

. “exercised these powers fully and is recognized for itsieffee#'h,;,
Etivenese'in implementing its goals of flood control, power
> prodﬁction and the‘maintenence of navigation._>The Autheriry"'
- assumed a distinect regional'character'in'carrying out these
‘.activities. - Conceivably, a comparable institution could be

,created for the Chesapeake Bay.

Then entlty in existence today which most resembles

‘the TVA is the Army Corps of Engineers. This single agency
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.of the Department of Defense has been glven far-reachlng

| responsibillties which involve it in port development harbo :
.;'and channel marntenace and critical dredge dlsposal problem

h-{“Clearly,.the Corps represents the greatest present concentrama

‘]d;_the National Env1ronmenta1Pollcy Act the ‘exercise of these
-m;g.powers is guided not only by developmental and nav1gatlonal
-glpurposes but also by consrderatlon of env1ronmental conse--
'l}quences Water quality, historlcal preservation recreatlona
-f;needs and a host of other public lnterest goals ' In connec-

r_tion w1th its larger public works and regulatory actlon the

i

. researcher. Its study of existlng and -future conditions on “the

ition of pqwer over the Chespeake Bay system.; By v1rtue of

jCorps ls_also in the role of a-maJor 1nformatlon gatherer and%

control over the phy31cal development and modification of théf
Chesapeake Bay, lts tributaries, and wetlands.;-ln addltlon.

to this broad regulatory power, the Corps has’ publlc works

5 ..ﬂ

- - Chesapeake Bay represents one of the most comprehensive syntha~

bses of knowledge about the estuary ever produced The prep-;f
itaratron of envirommental impact statements as required by NERA
u-,for the more significant Corps regulatory and developmentalf
’:x-actrons represents a substantlal commitment of public resources

- for applled research and information gathering in the Chesa-

l»tration of authorrty,under;one roof would be an executive Oﬂkf

peake region

All that would be necessary to complete the concen
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 Efansfsrring‘remaiﬁing arsaS'such as water qﬁalitj.andeish-ﬂ-
ertes management from other agencies to the Corps. ‘Alsb;,itl'i
:wou1d~be necessary to»consoiidate paits-of the'Norfoik and .
'Baltimore Districts into a new Chesapeake District. Federal— -:
state interaction would be carried out under the consulting f
 éTprocedures requlred by NEPA and the water-quality certifica«j;@;

'fiftion procedures of the FWPCAA " A number of costly and dupll-?ff

’~}é*cative state programs such as wetlands regulatlon could be

'f'ellminated All fundlng wauld be from Congressxonal approprl- ;

'atxons - ey
‘ ‘This optxon clearly involves a departure from the |
| state-federal allocatlon of responSLbllltles which has evolved.>
in the reglon and is unllkely to have s1gn1f1cant polltical

“ Support. '-'f’“"'A; S _:' s1w é>-;€;~vﬁ

.. ... - FOOTNOTES - SECTION 7.0 -
. -.1. 16 U.S.C. 831 et seq.
.. 2. 16 U.S.C. 83lc
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" APPENDIX A
OVERVIEW OF THE LAW OF INTERSTATE COMPACTS

A.l. What is an Interstate Compact?

- When considering the legal consequences of an interstate

"compact,_the-thteshold issue to be faced is determining wheni}
"~ an agreement between two or more states is an "interstate coms:
*’vpact" within the meaning of Article I Section 10 of the

‘Constitution. This section provides as follows: .~ &

: ‘No  State shall enter into any treaty,
‘ alliance or confederatlon...(clause l)

' No State shall without the consent of
Congress...enter 1nto any Agreement or Compact
with another State or with a forelgn power.., o
- (clause 3, the compact clause ) R R
This section places two restrictions on state action; states'
are absolutely proh1b1ted from entering into treaties, alli-
ances, and confederations and may enter into interstate agree-
ments and compacts only with the consent of Congress. The -
'Constitution,‘howevet; provides no insight into what elements
distinguish a treaty from a compact, nor does it indicate_what:

differentiates a compact from other interstate actions which‘

woold be'ﬁalid without coﬁgreésional consent -In the case of
Vlrglnla vs. Tennessee decided in 1893 ‘the Supreme Court

stated what has become the generally accepted test for deter-:gé
mlnlng when a compact between states requires congreSSLOnal gé
consent- "[l]ooklng at the clause in which the terms compact |

or agreement ‘appear, ‘it 1s ev1dent that the prohlbltion is
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‘directed to the formation of any combination tending to the

‘increase of political power in the states, which may encroach

- upon or interfere with the just supremacy of the United States."L

One commentator, trying to explain what dlstingulshes
those agreements needlng consent from those that do not has |
suggested that the difference may be in the degree to which
.thelagreements affect the federal-state allocation of powerg,.~““"‘-

2

in either their meedlate form or their potentiallties."w,Helg.xl

- noted, for example, that consent is. unnecessary when a state}

~contract5‘with Canada tovchangeAthe course_of a dralnage,gg;3f

stream3 or when two states agree to give land for a proposed

‘railroad. 4 However, when states join to fight a natural re- -

5 . 6

sources problem™ or to treat some social problem there exists .

'-a potentiality of union which at some. time could threaten the

o supremacy of the federal government.

- An alternative explanation, based upon the same dls—,
‘tinction, is that interstate arrangements made in a govern-
1»menta1 capacity require consent whlle those of such a nature
”gthat they could be made by lndividuals in a prlvate capaclty

‘ M4Another commentatorlnas defined a compact as a trans- -
- action between .states, noting that neither '‘mere s1m11arity

tof conduct arising from common motives, nor acquiescence of
one state ;n the acts of another" will be sufficient to con- -
stitute a compact inithe-absence of_an'interstate-promise or
grant.8 Thus, he argued that it has never been suggested that

. the .enactment of uniform laws constitutes an impermissible = - "

2 g4 _ o
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~ charters granted to a SLngle corporation
B the compact clause ln terms of the actual consequences of the
'particular agreement ‘rather than in terms. of its potentlal

':ls more plausible when stated in terms of the p0531ble as

conflict with federal law or interests,'so'that any‘possibility‘i

'pact to Congress. This interpretation of the Virginia rule .

consent the rev1ew1ng court has found the agreement exempt from

compact. = The absence of an interstate promise or commitment:
is a key dlfference between reciprocal, repealable legislation
and a compact 9'.Add1tlonally, nelther mere preliminary nego—h
‘tiations toward a final and formal agreementlo.nor concurrent
11 are within the»com;
pact clause.‘V s

In the past courts explained the test of the scope of5

effect._ Nonetheless, commentators have argued that the rule

opposed to actual, effect of the compact.lzg The test would :

then examine the degree to which an agreement mayvconceivabIY“
of conflict would indicate the need fof:submission of the com-
has become the general standard used today by compacting‘states

by the Supreme Court in the 1978 case of Unlted'States Steel

Corporation vs. Mult1state Tax CommlsSLQn.;3v ff»; u,j'”‘f i

Applyzng this rule to specific interstate agreements is

not always easy. ' From the statement of the rule apparently only

the exceptional agreement will require consent, and in every

case subsequent to Virginia vs. Tennessee in whlch an inter-

state‘agreement has been challenged for lack of congressional -

the consent’ requlrement 14 Desplte this face,. untll recently

- draftsmen have been so uncertaln of the appllcatlon of the
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‘ments, the New England Higher Education Compact

‘Western Regional Education Compact

-or 1nterfere with the just supremacy

'1n its absence would requlre congreSSLOnal consent.

“compact clause that the great majority of formal interstate

‘agreements have been submitted to Congress for its approval B
For its part, Congress has been equally uncertain as to how -
and when to exercise its power of consent. For example

'Congress'refused to}approve the Southern Regional Education -

.Compacts 15, The states involved 'h0wever have since imple-
‘mented the agreement w1thout Congre331ona1 consent. Notwith¥'

standing this, two subsequent and substantially 31m11ar agree-':.'”ﬁ

16 and the

17 were submltted to and

approved by Congress.' S "t B T SR -
In recent years states have been more willing to assume
18

that consent is unnecessary and to proceed without it.”~ The

;maJorrty of their judgments, however, have not yet been sub- :
jected to Judicial sc¢rutiny in these lnstances - The courts,
“for their part, have had a‘dlfflcult time in trying to apply .
‘the rule uniformly to actual agreements * Two compacts‘which

. .were submitted to Congress and received approvall? were sub- »
stantially sxmilar to one the New Hampshlre court found to. be
exempt from the clause.z0 These examples Lllustrate the'

‘rule's inherent amblgulty.:“

.In general, therefore, the applicability of the compact ‘

~clause is limited to those agreements which tend to increase

‘the polltlcal power of the states and which may "encroach uponp"“

n2l of the federal govern--

,Vment Thus, an agreement whlch purports to authorlze the sig-

_.natory states to exerclse any powers they could not exerc1se :

22, Another

"formulatlon of the test which has been suggested examines -

QA
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 whether the states have delegated any of their sovereign

.»power to an agency or commission established by the agree-

" ment between the governors of Maryland and Virginia to estae
" ing a forum for ‘the exchange of Lnformatlon the coordlnatlon
-Chesapeake Bay management

‘hance the states' _powers and authority at the expense:of the

~to recommend the most desirable Bay management alternatives

‘sion has not been given any of the signatory states' sovereign

vcongre331onal consent for such a body would have the potent1a1

ment, or whether the states have retained their freedom to

adopt or reject the rules and regulatlons of that agency or

commiss:.on.23

- Using these guidelines the recent executive agree-

bllsh a bi- state working committee for the purpose of prov:n.d-=

of problem solving, and ‘the study of new means of bl-state'ff
24 is probably valld under the compact

clause, for the agreement does not have the potential to en-

federal government. Similarly, the joint Maryland-Virginia.V
Legislative Advisory Commission on'the/Chesapeake Bay25 is .-
also probably walid. -The commission's purpose is to review
existing state and federal roles within the Bay region and to .
examine and evaluate available alternatives for more effective:i

coordination in Bay management and, based upon 1ts appralsal

to the Maryland and Virginia state legislatures. The commis-.

power, but is to operate in solely an advisory capacity. - g
In contrast, a bi-state regulatory commission or
authority with the power to establish rules and regulations

binding on the states and their citizens is likely to require

97 -
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..to those of e coalition.

of impinging'upon federal authority or for enhancing and con-‘

centreting'the-authority»of the states. Thus, broadly speak-‘

ing, the consent of Congress is probably not necessary for an

.advisory body created to enhance communication and coordination

between the two states. A commission which is delegated reg-

ulatory powers-by the participating states should receive -

vCongressionaltapproval'to assure the validitj of its exietence ;v~
. and authority Flnally, the consent of Congress may be dESlr-
‘able to the extent'that the compacting states-seek to require N
federal agencies to be governed to some extent.by'thejinter-t :
-state commission'or;to'limit the effect‘of federal laws es‘f'hf

.they apply to matters within the jurisdiction of the commLSSLOn.ff

As a final poznt states considering enterlng 1nto an

interstate agreement must remember that their power to make
‘compactS'is regstricted also by other constitutlonal_prov1310ns;“h
' The restrictionsfof other’prohibitive'clausee of Article I, .
- Section 10 and the Fourteenth Amendment , for lnstance apply

" to actions taken by several states as well as to a state s

individual acts.  Constitutional provisions delegatlng certain |

. powers to the federal government, such as the commerce power,
‘.also limit states’ powers to enter into compacts. Again, the

»rules that apply to the actions of an 1nd1v1dua1 state apply

26

A2 Form end ﬁffect othongressional Consent

N

Nelther the Constitution nor federal law provides a

‘“ﬁrformula for h";fulflllment of the consent requlrement thusbf,fﬁ_

esl L




V"determines the time at which the compact becomes effective-.2

Consent may be specific that is, it may be given to a2 par~
- authorization is given in advance to all compact which may bﬁ

'congres310nal Silence may not be regarded as assent in the

. absence of a broad resolution assenting in advance to such'

 or until disapproved by some affirmative action by Congress.3;
“ has rarely been invoked;33,f s g;_fjifjﬁ -j;wfx__ﬁf

~ be resc1nded by Congress at a subsequent time The authori‘

ties are in disagreement on this issue; as a result a typical

gressional consent required at designated intervals.34 Pro

the consent of Congress may take the form of any action sign
fying acquiescence in the- terms of the compact Consent ma
either precede or follow the making of the compact and may be
manlfested in numerous methods.27 Since consent is a condi

tion precedent to compact validity, such a difference merely;

ticular compact between particular states 29 or general where

made subsequently in a designated field. 30 - As a general rul

agreements, but it is at least arguable that consent may be
implied from a congreSSLQnal act recogni21ng a SLtuation re-

sulting from a compact from acquiescence over a long period

32

Consent is subject to Presidential veto, although the vet

‘W'An important issue is whether consent once~given'can:

procedure followed is for Congress to consent to a compact w1th

a limitation attached regarding its tenure, w1th renewed con-

ponents of the view that the consent requirement is a continu-?

ing one- argue that as the compact clause gives Congress the

bpx_fesponslbllity of . safeguarding both national 1nterests and’ the

,lnterests of compacting states Congress power cannot be

- 99 -



llmlted to passzng on the compact in the flrst instance alone

but must include the ability to subsequently alter, amend, or

-~ repeal the consent given. This, it has been'argued,_ls nec-';

. essary because the administration of the compact may not be

l consistent with the purposes for which Congress originally _j...‘; o |
gave its approval.p As conditions and needs change, plansfajg

. which at the time ofpimplementation do not adversely‘affect :

_interstate commerce;or}another‘federalrprovince may d9;5°.39

35

l ~a later time.

It has been‘suggested36 that inpthe.absence7i>:
of a change in circumstances or a fraud upon. Congress 37 how-'.
ever the withdrawal of consent by Congress unless accompanled
by the passage of leglslatlon inconsistent w1th the substantive
terms of the compact ‘should not be sufficient ‘to 1nva11date

the agreement for the Comstitution does not give Congress the

_ power to abrogate valid existing agreements that do. not conflict
~with Congress' own powers. For the same reason, the expressl_~
.reservation of Congressional power to amend or revoke ratifi-
cation might be held ineffective.38 However vwhilefCongress’
jurlsdlctlon 18 not enlarged by giving its consent to an inter-

39

state compact,”” it also is not diminished.

It has been established that Congress may'regnlate.in

“that agreement. If Congress were to be prevented from. Tegu-
latlng because of its prlor consent to a compact, "the Congress_
and’ the two states would possess the power to modlfy and alter

the Constitution itself. né0 .

l :the field covered by the compact despite inconsist:ency‘ with
i -loo-



subsequent statutes passed by the state legislatures which are

| ment on the obllgatlon of contracts.48 't'A""7""'7'“$T‘
‘statutes upon an interstate compact. If the federal statute

interstate agreement is one to which the consent of Congress

“hand, if Congress had given its consent to the agreement that

A, 3 Legal Consequences of Entering into a Valld Interstate
Compact ,

Compacts are frequently analoglzed to contracts between-

the 31gnatory states,41

supplemented by necessary state Ieg:i.s-=
lation,,and once a compact has been ratified by Congress and
becomes legally effective, it is‘binding upon the legislatnre;
administrative cfficials,42 courts,43 and citiiensaé of the
compacting states. Compacts are, therefore, similar tcstteatiee
“and their'legalbstatus has been developed in'terms analogonsl
to international 1aw doctrine. It has been noted, however tha
compacts differ from treaties in an important respect-ethe
degree of superlorlty over inconsistent legislation. 45

- Compacts cannot be unilaterally changed or modlfled by

46

one signatory, and when properly ratified, invalidate any ’

inconsistent with them.47 'The Supreme Court has detefmined”thatf

the inconsistent state statute is an unconstitutlonal 1mpa1r-
A related issue is the effect of inconsistent federal
was enacted prior to the maklng of the compact, and if the

has not been obtained, the agreement would be invalid'under

the supremacy ~clause of the Cons;t:fttut:v'.on.l‘9 On the other '

consent might be held to repeal the prior statute.50

- 101 -



'I S One commentator has noted that the use of general
‘congressional consent to a given category of compacts may

lead to compllcatlons 1f that consent is given preemptlve sig-

51

nificance.”™ ™ Compacts made by virtue of such consent may or

'may'not be lnconslstent with prxor congressional acts, and
the question‘arises.whether Congress intended the.general-7h
~consent to cover all compacts or only those con31stent w1th
federal laws.’ Where the general consent confllcts w1th a fh
later federal statute in the same fleld the consent may well

with that stature.s_2

» Similar consxderatlons apply when the terms of a comovn
‘pact conflict with a prior federal treaty. Congress has the .

onwer to abolish treaties by subsequent legislation,53

and
"whether-the prior treaty-or the subsequent compact would be-
‘superior depends upon whether the consent given by Congress
:has the usual effect of g1v1ng the compact the force of federal_»
law. | o Lo 'd ' |
| There has been substantial debate as to the legal
‘status of a compact when properly ratlfled by Congress.
Although it has been severely cr1t1c1zed 54 the Supreme Court
subscrlbes to the doctrlne that a sanctioned compact is a ‘
federal statute or "law of the Unlon" 55} This theory forms
‘ths basis for certiorarl review of issues arising in state.
56

compact cases, and for the pr1nc1p1e that in construing a
~compact the 1ntent of the consentlng Congress is controlllng >7
Because of the federal character of ratlfled 1nterstate‘ -

~ .compacts, the Supreme. Court has ruled that these agreements

-102 -
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" form an‘exception to the established rule that the decision

‘the decision is usually considered conclusive and binding’upod

the federal”courts;’regardless'of whether the state court has
'or has ruled the statute void because in confllct w1th the f

- vs. Sims,

or glven final meanlng by an organ of one of the compactlng

"the Supreme Court will be the flnal arblter and whlch that
F'Courtﬁwill enforce agarnst the_mgmber;states

seek to aveid its terms.

of a state's highest court is the final authority on the
validity of a state statute under the state constitution. -

Where a state court has directly passed upon the question

ofdthe validity of a state statute under the state constitution

determined that the statute and const1tutlon are ln conform:.ty5

state constitution. In contrast the Supreme Court in Qz s

60,overruled the decision of the West Virglnia -

61 .nd held that the'state statute

Supreme Court of Appeals
authorizing the state to enter 1nto an lnterstate compact was
not in conflict with the state constztutlon. The Court
reasonlng has been CrltICLZGd 62 but- the end result seems
necessary cons1der1ng ‘the nature and purpose_of 1nterstateA
compacts. A contrary holding which liﬁited the{scope of
federal judicial review would mean that an "agreement soieﬁnif

entered'into between states by those who alone have political

authorlty to speak for a state could be unllaterally nullified

states." "A state,” the Court observed in gz' cannot ‘be £
63.

—

1ts own ultimate Judge in a controversy w1th a 51ster state"
The Dyer r decision clearly establlshed the character of

a ratlfled interstate compact as a body of federal law oz whlch

EEY

twhrch_may‘later,f
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A.4 Terminating a Compact

As lndicated above, one signatory state may not act
iunllaterally to terminate a ‘compact by revocation or by the“;
passage of subsequent 1nconsistent leglslatlon.64 This rulefl}
can be_explalned by two theories of the nature of interstate
compacts. In ggggg vs. Biddle,s5

1ncons1stent subsequent state legislation was invalid on the

theory that a compact is within the contract clause of the

: Constitutlon and cannot be abrogated by one state.66 That

conclusion can also be justified on the basis of the analogous

rule of 1nternatlona1 1aw that one signatory cannot rlghtfully
67 : '

terminate its conventional obligationms.

lIn light of this rule,-compacting states sometimes .

“provide in the compact itself for termination by a signatory-*.

~upon the giving of stipulated notice. If termination is pro-

vided for, a state may withdraw even though the rights of the
'citizens are‘affected adversely; he Supreme Court-has held

that subjects of the szgnatory states are not partles to the _
68 ‘

.compact.

A remaining question is whether a compact may be terms

1nated by the w1thdrawal of congre531onal consent or by the

passage of inconsistent federal legislation. In Pennsylvanxa 5

vs. Wheeling,Bridge Company,69 a federal statute whlch.allowed'

for the obstructlon of the Ohlo River was upheld by the Court,

even though Congress had prev1ously assented to an lnterstate'

_compact whereby the 31gnatory states had agreed to keep the_",;'

river free from obstructlon Any other result would confllct

_104 -
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“with the rule of the supremacy'clause and the éeneral rnle

~of 'statutory construction that when two acts of Congress

conflict, that which is adopted later in time controls.?g

These same considerations would appear applicable to Congress

A;prevalent view today that the federal government retalns the

. power of continulng consent.71. However, whether or not.

1

: Congress can revoke without expllcitly reserv1ng the power'

.,w1thdraw its assent when it granted consent

“on the part of Congress - to exert’ 1ncreased powers of super<

“vision and control over compacts and compact agencxes.fh

- sent to compacts by adding prov1510ns ‘giving Congress and 1t§

in several ‘instances Congress has reserved the rlght to

'A 5 Condltion on Consent and IncreaSLng Congressxonal

increasing frequency, Congress has lncluded conditions n i

.,t:

power to termlnate a compact by withdrawal of consent given the

72

Involvement

consents to 1nterstate compacts, such as 'a reservation to
“amend, alter or repeal" its resolutlons of consent. 73 =
commont in compacts which affect nav1gab1e waters are resere

vations of the authority and jurisdiction of the Unlted States,

over the water and area 1nvolved.74

Other condltlons lmposed
by Congressrinclude limitations on.the duratlon of ;ts con-
sent, Congress may restrict the compact-agency'hy limiting,
its'activities'to its enumerated functionsdand requirinéucon
gre331onal consent for each rew and addltlonal duty 1mposed

75

on the agency by ‘the 51gnatory states. In the past two

decades, members of Congress have amended bllls grantlng con-

_1ne
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' from encroachment by states.

committees the right to examine all books, records, and

: papers pertaining to the activities and dperations under the

’compacts.76' Congress has justified these efforts at greater

federal control as a necessary protectlon of federal authorlty o
77

.The issue of the legitimacy of these congressional

- actlons came to the forefront in the early 1960° s ln a case

1nvolv1ng the Port of New York Authorlty In 1960 ‘the Authority

-announced plans to bulld a jetport in New Jersey, leadlng a

- House Judiciary Subcommittee to begin investigating charges

that the proposal overstepped the Authority's powers.7$v_The-
committee issued subpoenas seeking the productlon'qf documen-"-

tary evidence'COncerning the agency's operations and activities.79

- The Authority's Executive Directdr, Austin Tobin, refused to

' answer the subpoenas, arguing unsuccessfully that Congress

could scrutinize compacts only prior to authorizing them,

,after}which he was convicted of contempt bf Congress. The

Court of Appeals'reversedsovon technical groundss} to avoid

~ the constitutional issue.82< Subsequently, the jetport planr ﬁ

was shelved by the_Authority.and the investigation became

unnecessary. The issue of the extent of Congress' powers to

inquire into the operation of a bi-state agreement created

with approval of Congress thus remains somewhat unsettled.

o The Supremacy Clause has been Lnterpreted to mean that
any state action encroachlng upon an area of federal compe-

tence may be to that extent preempted by the superior power

weof Congress., The difficult, lssue presented by the Port

- 106-_';



?-out pursuant to an approved compact not whether Congress can

vities affect matters wholly within the states own. domaln.

‘gatrons enforced in suits brought either by states

upon a compact whose valldlty is questloned 89 or that 1t ls

Aavallablep ) certaln types of defendants it.xs-useful_toqgr p

SR A - e . . i . e e

Authorrty 1nvest1gatlon however ~as one commentator noted
is whether Congress can restrict the states' powers to govern'
state”concerns under a ratified compact' not whether‘Congress
can rightfully requlre periodic reports by; or conduct invéslw
tigations into those compact agency operations affectlng fed-
eral interests, but whether it can demand complete reports and

conduct comprehen51ve investigations of all actlvities carrie;

require supplemental consent before compact agencles undertake
additional powers which might impinge federal concerns but

whether it can require such consent when the addrtlonal acti
-8

A.5 Judicial Review of Interstate Agreements

' The validity.of a compact may;be challengeddor'its'obli—

84 or by

85

1nd1v1duals{ Depending upon the parties to the action and

the nature of relief sought, suit ‘may be brought in. state
87

court,86'lower federal court, or in the Unlted States Supreme
Court.88 Sult may be brought for a variety of remedles;_“
have a compact declared invalid, to v01d leglslatlon, or to
prevent executlve action pertaining to the subJect matter‘of

" >

the interstate agreement, either on the ground that it 1s premisa’f

inconsistent with a valld and operating compact. 90

Because of possxble lmmunztles or defenses whlch may be

. " 107 )
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cases involving compact litigation into three categories. The
first includes suits égainét an individual, brought either by
the state or by another individual. In this context a plain- ‘
tiff can tést the wvalidity of a coﬁpact or the subsequent
legislation or executive action in a suit against a private

il or to prevent an executive officer from enforcing

92

individual

the compact or subsequent legislation. Such a suit may be

. brought in either state or lower federal court. The validity
- of state legislation alleged to be in,violation of a valid

-compact also can be raised as a defense in a suit brought in any

court by a state against a private defendant.93

In any suit brought against an official, however, it is
important to note that the defendant may be able to claim im-

munity. In Lake Country Estates, Inc. vs. Tahoe Regional'
94

Planning Agency,” ' individual plaintiffs brought suit against

the compact agency, individual members of the agency and its

.executive director alleging that an ordinance enacted by the

authority (TRPA) destroyed the wvalue of the plainﬁiffs' prop-
erty in violation of the Civil Rights Act, 42 U;S.C. Section |
1983, and the Fifth and Foﬁrteenth Amendménts. ‘The_Supreme
Court held thaﬁ to the extent the individual defendants had
acted in a legislative capacity, they were immme from lia-
bility for damages under 42 U.S.C. Section 1983.95 Although"
the Court did not 'find it necessary to address the issue, the
Ninth Circuit had suggested that the officers also might be

given the same quzlified executive immunity given state executive

'ff-108 -



The second type of suit is an aczion brougnt by an indi'...
vidual against a state. Although this Is prohibited by the - |
principle of sovereign immunity and the Eievénth Amendment,g7
a suit to restrain a state officer from -z.fo:cing an unconsti-~
tutional statute is not barred bacause iz is not considered a
suit against the state.98 This applies I= =2 suit to restrain
a state official from carrying out a cc——=ct when the compact
itself is alleged to be unconstitutional. i

| " An J.nd:.Vldual plaintiff may be =bie to maintain a suit .

against the interstate compact agency woz= he cammot maintain

his cause of action against the state. I= lLzke Country Estates,

the Supreme Court found thaf the TRPA w=s —oc imrmme from suit
under the Eleventh Amendment. 99 The Coz=— comnsidered the .

states' intentions in creating the 'J.‘RP..,T e terms of the com-
pact, the TRPA's actual operations and ‘comzluded that there .-

was no reason to believe that the states =3 structured the new

agency to enable it to enjoy the speciz® comsztitutional pro-

. . I 2 . 100 -
tection given the states by the Elevenrcz imendment.” ™7 . 73: ,
The third type of suit involves == =c=Zon by one signa- .

tory state against another. The Suprece Cowm=c czm hear a .- ..

suit brought by one state against’ anotrte= —==zile=ging the .0

validity of the _latter's activities in :e:_‘;_*—-“_,._ to The subject

- — - ] *
matter of the compact,ml or to compel ====o= Dy that state's |
executive off:i.ce::slo2 or legisl'ators.l""-’ = swch 2 sult neither

the proscriptions of the Eleventh Amencime—— ——= he principles

of sovereign immunity apply.104
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540 (1917).
4. Union Branch Raiiroad vs. Ezst Tennessee Railroad,

14 Ga. 327 (1853).
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8. 35 Col. L. Rev 76 77-78 (1335).
A 9 - The Supreme Court however, Zas stated in d:.ctum
that reciprocal leglslatlon could be suZfect to congress:.onal
consent, since "the mere form of the intsrstate agreement can- |
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Jurlsdlctlon over boundary waters did not extend exclusive fed-

eral admiralty jurisdiction to the area affected by the compact) .

40. Pennsylvania vs. Wheeling and Belmont Bridge Co.,
18 How.‘421, 430 (U.Ss. 1855); Missouri ﬁs._Illinois, 206 U. S.
496, 519 (1906). | o

41. See, e.g. i"Some Legal and Practzcal Problems of
the Interstate Compact " 45 Yale L.J. 324 (1935)

42. Kansas City vs. Fairfax Drainage District, 84

F.2d 357 (10th Cir. 1929); cert. denied, 281 U.S. 722 (1930).
43. Couch vs. State, 140 Temn. 156, 203 S.W. 831 (1918).
44, Hinderlider vs. LaPlata River aﬁd Cherry Creek
Ditch Co., 304 U.S. 92 (1938); Poole vs. Fleeger, 36 U.S. 185 (1837).

45. '"Some Legal and Practical Problems of the Inter-
state Compact," 45 Yale L.J. 324, 329 (1935).
46. Vlrggfla vs. West Virginia, 220 U.S. 1 (1911)

Virginia vs..West Virginia, 78 U.S. (11 Wall.) 39 (1870).

47. Missouri vs. Il11n015 200 U.s. 496, 519 (1906);
Green #s. Biddle,;ZI U.S; (8 T:eet.)f1,69 (1823); Pennslyvaﬁia

vs. Wheeling and Belmont Bridge Co., 54 U.S. (13 How.) 508, .565
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(1852); 59 U.S. (18 How.) 421, 430 (1856); C.T. Hellmuth vs.

Washington Metro. Area Trans. 414 F. Supp. 408 (D. Md. 1976).

48. For a discussion of the application of this doc-
trine when the compact is ;oncerned with essentially private
rigﬁts or with "political rights", see 45 Yale L;J. at 329-30.

49. Pennsylvania vs. Wheeling Bridge Co., 54 U.S.
(13 How.) 518 (1852).

50., This would seem to be true under the "law of the

~ Union" doctrine. See text accompanying note 55, infra. For a :

discussion of the effects upon an interstate compact of a fed-

eral statute enacted following Congress' ratification of the

compact, see text accompanying notes 65 -66, infra.

51. ''Legal Problems Relating to Interstate Compacts "

23 Iowa L. Rev. 618, 628 (1938).

52. The effect of subsequent consent in both spec1f1cl

and general form, even if it does act to repeal prior inconsis-

tent federal statutes, would be limited in any case by the re-

striction of the Fifth Amendment where rights have become vested :

under the statute.

53. Hijo vs. United States, 194 U.S. 315, 324 (1911). .

54. Engdahl, "Construction of Interstate Compacts--

A Questionable Federél Question," 51 Va; L. Rev. 987 (October
1965) . |

55. The Court had first advanced this theory in the

d—nlneteenth and early twentleth centuries in sﬁch cases as

-Missourl vs. Illinois, 200 U.S. 496 519 (1906),Penn§ylvanla

__.__._..L

vs. Wheellng Brldge Co , 54 U s. (13 How ) 518, 555-56 -
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(1851); Green vs. Biddle, 21 U. S. (8 Wheat) 1 (1823).

the Court rejected the doctrine in Hinderlider vs.

LaPlata River and Cherry Creek Ditch Co., 304 U.S, 92

Joint Toll Bridge Commission vs. Colburm, 310 U.S. 419
(1940) . |

It should be apparent that compacts are not "acts of
Congress.” They aré agreements Between‘states, and unlike
federal.é;atutes in content, form; 6r administration. In
some cases, a federal statute in the field would be uncon-
stitutional, as in ;he adjustment of.a state boundary. The
"law of the Union" theory is also inconsistent with the
concepts that Congress’ consent is only a limitation on

state power and that state constitutions restrict the com-

‘pacting powers of the states. Sée,'Rhc&é Ié1aﬁd vs. Massa-.
chusetts, 37 U.S. (12 Pet.) 1 (1838),.

In some instances, however, the "law of the Union"
theory might be justifiable. For example, if the dispute
is between two states over which of two possible interpre- |
tations should be given the agreement, ﬁhe suﬁreﬁacj ciausé
of the Constitution might properly.be used on the theory‘

that Congress intended to consent to only a particular

interpretation. See Lessee of Marlott vs. Silk, 36 U.S.
(11 Pet.) 1 (1837).
56. Dyer vs. Sims, 341 U.S. 22 (1951); Delawar~

Bridge Commission vs. Colburm, 310 U.S. 419 (1940). "“[T]he
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construction of a compact sanctioned by Congress...involves

a federal 'title, right, privilege, or immunity' which when

'specially set up and claimed' in a state court may be reviveed

on certiorari...." Colburn at 427. For a criticism of the
Colburn rule, see Engdahl, supra, note 54,
| 57. Petty vs. Tennessee-Missouri Bridge Commission,
359 U.S. 275 (1958).
58. Merchants Bank vs. Pennsvylvania, 167 U.S. 461‘

(1896) . ;
59. gégg vs. Supervisors, 105 U.S. 667 (1831).
60. 341 U.S. 22 (1951). '
- 61. State ex rel Dyer vs. Sims, 58 S.E. 2d 766
(W.Va. 1950). |

62. Ladendorff, "Interstate Compacts - An Exception
to the Rule of‘Supremacy.of State Court Decisions," 7 Intra.
L. Rev. (N.Y.U.) 249 (1951).

63. ngg, 341 U.s. 15,28.

64. See text accompanying notes 47,48, supra.

65. 21 U.S. (8 Wheat,) 1 (1823).

66. One commentator has noted, hbweVér, that the
contract clause was probably intended to apply only to
contracts between private parties and should not be ap-.
plied to agreements between sovereigns. The clause was
intended to protect individuals from state action, not to

rotect one state from another state's attempts to termi-
P P

nate an interstate agreement. Note, "Legal Problems Relating

- k17~
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to Interstate Compacts,”" 23 Iowa L. Rev. 618,630 (1938).

67. Courts do uphold abrogations of federal
treaties by Congress, but this is on the basis that the
Constitution's supremacy clause puts statutes and treaties
on an equal basis. In the basence of such a clause in the
organic law of a sovereign, however, the Supreme Court
‘has recognized the general international law rule. As
there is no clause putting compacts and state legislation
on a parify, the general rule of intermational law should
apply. See Note, 23 Iowa L. Rev. at 631.

68. Georgetown vs. Alexander'Caﬁal Company, 37 U.S.
(12 Pet.) 91, 95-96 (1831). _

-69. 59 U.S. (18 How.) 421 (1855).

70. Petri vs. Creelman Lumber Company, 199 U.S.
487 (1899). ' '
71. See text accompanying notes 34-35, supra.
72. See, e.g., 36 Stat. 961 (1911); 16 U.S.C. Sec.
552 (1927). | o -
-73. See, e.g., resoluﬁions approving the Port of New
' York Authority, Ch. 77, 42 Stat. 174 (1921); Ch. 277, 42
Stat. 822 (1922). ' -
: | 74. E.g., Port of New York Authority resolutions,
note 63, supra. ,
75. E.g., Wabash Valley Compact, 73 Stat. 698 (1959);
Tannessee Valley River Basin Water Pollution Compact, 72

Stat. 828 (1958); Bi-state Development Agenéy Compéct, 64
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Stat. 568 (1950). » ‘
76. See, e.g., Wabash Valley Compact, note 65 supra,

Tahoe Regional Planning Compact, 83 Stat. 360 (1969).

77. This was the announced objedtive'of the House
Judiciary Committee which investigated the Port of New
York Authority. "In imposing...reStriction[s]; Congress A
has doubtless been motivated by a desire to protect the
exercise of its constitutional responsibilities against

erosion by fait'accompli<and the possible application

thereto of a doctrine of implied consent," Celler, "Con-

»

 gress, Compacts and Interstate Authorities™, 26. Law &

Contemp. Prob. 682, 689 (196l). See United States vs,
Tobin, 195 F. Supp. 588 (D.D.C. 1961); rev'd 306 F.2d 270
(1962), cert. denied, 371 U.S. 902 (1962).

78. The subcommittee believed that Congress had -

jurisdiction to investigate as the Authority had been
created by a compact requiring CongréSs"abproval. -
"Inquiry Before Subcommittee No. 5 of the House .
Cormittee on the Judiciary on the Return of Subpoemas,
Port of New York Authority,” 86th Cong. 2d Sess. (1960).
’ 79. The records sought concerned the internal
managing, financing, and decisional processes of the
Authority. Celler, "Congress,\Compacts and Interstate
Authorities;"AZGILaw & Contemp. Prob. 682, 696 n. 103

(1961).
80. Tobin vs. United States, 306 F.2d 270 (1962).
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81l. The grouﬁd was that Congress had not authorized
as broad an.investigation as the subcommittee had attempted.
Tobin, 306 F. 2d at 276,
| 1:82. "A contempt of Congress prosecuﬁion is not the

most practical method of inducing courts to answer broad

questions...when the answers sought necessarily demand far-

reaching constitutional adjudications. To avoid such consti-
tutional holdingsis our duty....{W]e have adopted the policy...
to obviate the necessity of passing on serious constitutional
questions.’ 306 F.2d at 274-75. |

- 83. Engdahl, "Characterization of Interstate Arrange-
ments: When is a Compact Not a Compact?" 64 Mich. L. Rev. 63,

72 (1965).
84. E.g., Virginia vs. West Virginia, 246 U.S. 565

85. E.g., Green vs. Biddle, 21 U.S. (8 Wheat.) 1 (1823).

86. E.g., State.vs. Cunningham, 102 Miss. 237, 59 So. .

76 (1912).
87. E.g., League to Save Lake Tahoe vs. Tahoe Regional

Planning Agency, 507 F. Supp. 517 (9th Cir. 1977).

88. The SuPreme Court has original jurisdiction in

suits in which a state is a party. U.S. Const. Art. III, §2.

89. La Plata River and Cherry Creek Ditech Co. vs.

Hinderlider, 93 Colo. 138, 25 P. 24 187 (1933), rev'd on

other grounds, 304 U.S. 92 (1937).
| 90. Kentucky Union Co. vs. Kentucky, 219 U.S. 140 (1910).

91. Green vs. Biddle, 21 U.S. (8 Wheat.) 1 (1823).
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92. Jacobson vs. Tahoe Regional Planning Agency, 566

F.2d 183 (9thACir. 1977), aff'd in part, sub nom; Lake Country

Estates vs. Tahoe Regional Planning Agency, 99 S. Ct. 1171 (1979),

93. Kentucky Union Co. vs. Kentucky, 219 U.S. 140 (1910).
94. 99 S. Ct. 1171 (1979). | |
95, Id. at 1179. The Court found no reason why
"regional legislators" should not be accorded the same immunity
as their state and natiomal countefparts. Id. A suit against
state'or national}legislators may ﬁot be maintained in either
state or federal éourts. Tenney vs. Brandhqve, 341 U.s. 367>‘,
(1951). | | -
' 96. Jacobson vs. Tahoe Regional Planning Agency, 566

F. 2d 1353, 1365 (9th Cir. 1977). The Ninth Circuit remanded
on this issue and suggested as a guideline that the individuals -

‘charged could not receive executive immmity if they had known

or should have known the action taken would violate constitu-

tional rights, or if they took the action with malicious intent
to deprive the plaintiffs of their comstitutional rights. Id.,
citing Wood vs. Strickland, 420 U.S. 308 (1974).

97. "The Judicial power of the United States shall not
be construed to extend to any suit in law or equity commenced
or prosecuted against one of the United States by‘Citizens of

another State...'

98. Ex Parte Young, 209 U.S. 123 (1908).

99. 99 s. Ct. at 1178.

100. 1Id. at 1177. Even if the states had so intended

“that the TRPA have immmity, such intent would not be binding

unless Cong}eSS had concurred. Id.
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101. Kentucky vs. Indiana, 281 U.S. 163 (1930);

Pennsylvania vs. West Virginia, 262 U.S. 553 (1923).

' 102. E.g., Kentucky vs. Indiana, 281 U.S. 163 (1930).
103. Virginia vs. West Virginia, 246 U.S. 565 (1918).

In 1862, West Virginia assumed by compact part of Virgimia's
public debt. Updn subsequent refusal to satisfy this obliga-
tion, Virginia obtained a judgment in the Supreme Court. When
West Virginia still took no action to pay the debt, the Court
asserﬁed its power to coerce actioﬁ by West Virginia, presumably
throﬁéh the other branches of the federal government, and the
judgment was then paid. _ | | '
104. Kentucky vs. Indiana, 281 U.S. 163_(1930);

Pennsylvania vs. West Virginia, 262 U.S. 553 (1923).
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