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PART A

THE LEGISLATIVE BACKGROUND
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1. THE EMERGENCE OF STATE LAND USE CONTROLS

Over the past decade, many state governments have reassumed a significant
role in regulating the ﬁse of land. During the 1920s and 1930s, most states
delegated police power authority over land use to counties and municipalities.
Through state enabling legislation, local governments were empo&ered to plan,
zone, and contrpol the subdivision of land. For over thirty years, there was
little discontent with this fundamental allocation of authority. The
desultory pace of development in the 1930s and 1940s did little to challenge
the capacities of local regulatory agencies. 1Indeed, given the permissiveness
of state enabling statutes, most local govermments putside of major metro=-
politan areas chose to avoid the exercise of land use powers. Within metro-
politan-area jurisdictions, land use conflicts were seen as local urban
problems that rarely merited the attention of rural-dominated state governments.

In the late 1950s and early 1960s, these circumstances changed
dramatically, kindling renewed interest in the allocation of authority over
land use and setting the agenda for innovative state action over the last
ten years. These changes were of two kinds: 1) the emergence of land
use conflicts which clearly transceﬁded local urban concerns and
2) the reemergence of state governments as powerful vital actors in the

American federal system.

Extra-local Issues

In the 1950s, two major shifts in population--from southern and other

rural areas to the city and from the city to suburbia--precipitated



a dramatic increase in the pace of new residential and commercial develop-

ments. In all too many cases, unprepared local govermnments were overwhelmed

by new growth which strained local treasuries and local public_sefvices. Land

use controls were often exercised in a haphazard and inconsistent manner. Many
decisions were clouded by charges of corruption. The cumulative effects of unguided
development in hundreds of separate jurisdictions soon became evident in the

form of the metropolitan-wide ills which are so evident today--environ-

mental degradation resulting from overly rapid and poorly executed development,
transportation problems stemming from sprawling growth, social tensions pre-
cipitated by residential segregation in the suburbs.

‘As these problems emerged in the early 1960s and were linked to short-
sighted and parochial patterns of land use regulation, a constituency dedicated
to reform of land use governance gradually arose. Consisting initially of
planners, architects, lawyers, and other land use professionals, the reform
coalition steadily expanded to include many civic associations, envirommental
organizations, and business groups. By the mid-1960s, the reform coalition also
included the federal govermment, which, Fhrough a variety of reports, study

commissions, and grant-in-aid programs, attempted to encourage basic change in

2/
‘growth management practices., ~ At the core of the changes advocated by reformers

was the assumption of a much more active role by state government in guiding and
supervigsing local regulatory powers, including the definition of planning

goals and guidelines, the imposition of uniform procedural standards, the
identification of areas and activities of special state-wide concern through
state planning, and the establishment of A state-level ajudicatory bédy to
handle appeals of local regulatory decisions. These elements of reform were

perhaps most convincingly and influentially advocated in the preparation



of a new Model Land Development Code by the prestigious American Law
3/
Institute.

During the same period in which the movement for gemeral reform of
local growth management practices was gathering momentum, a number of other
specific problems were coming to the fore,

One set of problems involved the siting of large-scale develop-
ments such as power plants, oil refineries, second home communities, and

4/

surface mines. Due to the scale of these deveiopments, their impacts

inevitably "spilled over' across a number of jurisdictions. They also

produced major demands for state capital investment in transportation

facilities, sewage disposal, and so forth. Beyond these aspects of extra-
local interest, there was alsu growing concern that highly restrictive local
regulations in some communities would impede the growth in jobs and provision of
essential public services provided by large-scale developments. For example,

in several states during the mid 1960s, local oppositioﬁ to the construction

of power plants prevented the development of new generating capacity needed

to overcome repeated "brownouts'" and voltage reductionms.

As these problems attained prominence across the nation--o0il refineries
in Maine and Delaware, power plants in New York and Washington, second home
developments in Vermont and Florida, surface mines in Montana and Ohio --
there were increasing demands from developers aﬁd industrialists as well’as
environmentalists and land use professionals for special-purpose state laws
to deal with them. Support for innovative state action through reports,
executive orders, and proposed national legislation also came from the

5/

federal government.
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A second set of extra-local concerns involved the rapid development and
destruction of irreplaceable natural areas. Such areas--including wetlands,
shorelands, coastal estuaries and beaches, deserts, and mountainous areas--
fulfull g variety of vital functions?lihey provide wildlife habitat; serve
as reservoirs and sources for much of the nation's water supply; eﬁcompass
most outdoor recreational activities. The frenetic pace of development in
and around natural areas during the 1950s and 1960s promised to destroy
most of this precious natural heritage within one generation. For example,
twenty-nine percent of the coastal wetlands on Long Island were bulkheaded-
and filled for residential development between 1955 and 1964%/ The quality
of water in such estuaries as Delaware Bay, Narragansett Bay, and Puget Sound
declined significantly between 1955 and 1965 as rapidly expanding industrial
enterprises with shoreline locations discharged their wastes_into public
waters%/ In the Southwest, hundreds of thousands of acres of desert an?

9
mountainous areas were subdivided and sold for second home developmentT As
these and other problems attained statewide and national recognition, the
demand again rose for special-purpose state programs to protect natural
arecas. The federal govermment helped to set the agenda for state innovation.
at an early stage through proposed national legislation on wetlands, shorelands,
and "critical environmental areas.“lgén the case of shorelands protection a
major federal program was established with the passage of the Coastal Zone

_11/ ;

Management Act of 1972, This program provides substantial grants-in-aid to

the states for the planning and management of land use in coastal areas.

The Renaissance of State Government

By the mid to late 1960s, then, strong discontent had arisen with the way

in which authority over land use was being exercised -- or not being exercised --

by local governments. 1In a number of different areas, reformers looked to the



states to assume a more vigorous and assertive role in land use control.
Prior to the mid 1960s, there would have been grave doubt about the
capability or willingness of state governments to assume such a role. Indeed,
during the 1950s, critics of land use governance rarely looked to the
states, prefefring instead to invest most of their energy in schemes for
metropolitan consolidation and regional govermment. The states were viewed
as antiquated, tradition-bound, rural-dominated relics of an earlier period
in American federalism. Yet, by the mid 1960s, the states made a
remarkable comeback, assuming the mantle of potential leadership not only in
land use but in many other areas of public policy.

Three factors were of greatest importance in the remaissance of state

government. First, after decades of inactivity dictated by the

malapportionment of state legislatufes, the precedent-setting Baker v. Carx
.
verdict of 1962 shattered traditional presumptions about the rural domimation of
12/ |
state government. From that point onward, malapportioned state legislatures

steadily gave way to more representative bodies with larger numbers of urban
and suburban members. As these new members--oriented to problems of urban

growth, transportation, education, and so forth--came to dominate the legis-

‘latures in many states, the realization grew that state government could

13/
play a significant role in addressing urban concerns. This applied particu-

larly to areas such as land use control, which relied upon the delegation of
police power authority vested in the states,

Second, the 1960s was a period of extensive modernization and reorganization
of state govermment. While not completely independent of the reapportionment
of state legislatures, this movement had its origins in a long-standing concern
awong academics, officials, and politicians that state govermments either had

14/
to modernize or wither away. Most state governments were composed of an incredible



array of independent commissions, boards, and agencies, lacking any systematic mech-
anism for executive coordination or oversight by elected officials. State planning
and budgetary control were weak or non-existent. State legislatures functioned

on a part-time basis with small staffs and inadequate salaries. Legislative

oversight was rarely exercised.

The réorganization of state govermment got under wéy in the earlyA196OS
with the advent of strong progressive governors like Rockefeller in New York,
McCall in Oregon, Sanford in North Carolina, and Romney in Michigan. In coop-
eration with newly apportioned state legislatures, they streamlined the executive
branch of state government into a small number of consolidated departments and
introduced a central planning and budget review agency as a integrator of state

LY
government activity. At the same time, under the prodding of organizations like
the Citizens Conference on State Legisl;tures and the izjncil of State Governments,
state legislaturesvwere modernizing their own functions. The result of these
changes was that, by the end of the 1960s, state govermments were in a much
stronger position to undertake new policy initiatives.

Finally, the federal govermment played an important part in strengthening
the capacities of state govermments during the 1960s. Federal grant programs
which required area-wide plamning and coordination were enacted in great pro-
fusion during the Kennedy and Johnson years. While federal programs traditionally
relied on sub-state regional agencies for the area-wide integration function,
most of the new programs also required state plans. This reflected not only
the general resurgence of state government, buﬁ“also the realization that
many problems required a broader perspective than regional agencies could
provide. With federally-subsidized planning underway in transportation,
pollution control and mass recreation,and with state planning agencies receiving
general supporﬁ from the HUD 701 program, the credibility of state supervision

17/
of land use was greatly strengthened.



Patterns of Innovation

In response to these demands and developments, a wide variety of

legislation authorizing a stronger state role in land use governance was

enacted between 1965 and 1975. However, contrary to the views of those who

foresaw or advocated a ''quiet revolution" in land use control spreading

rapidly across the natiom, the reassertion of authority by state governments

has by no means proceeded without resistance. As recent studies demon-

strate, most reforms of land use governance are concentrated among the

18/

states of a particular region or regions of the country. TFor example,

mandatory local zoning under state supervision is concentrated exclusively in the

western states; the assertion of state control over coastal wetlands is

limited primarily to the Eastern seaboard states. Only in a few cases has

rapid diffusion occured on a nationwide basis.

To provide a better understanding of the overall scope and pace of

innovation on land use controls, this section briefly examines

the. diffusion of three of the most comprehensive types of state land use

reforms: a) statutes which establish a state-level land use planning

process, b) laws which authorize state regulation of large-scale development

siting and c) legislation which sets state standards for development in "critical

areas.' These three types of statutes roughly parallel the major recommend-

ations for innovation in land use control made by the Model Land Development

Code of the American Law Institute.

State land Use Planning. Table 1l-1 presents data on the diffusion of legis-

lation which explicitly authorizes the preparation of a formal statewide land use

plan. The listing of a state does not imply that a formal state land use plan has

been officially adopted;

only that a planning process has been authorized by statute.



State
Vermont
Colorado
Florida

Nevada

North Carolina
Georgia |
Wyoming
Massachusetts
Hawaii

Connecticut

-8 -

TABLE I-1

DIFFUSION OF IEGISIATION AUTHORIZING STATE

LAND

USE PLANNING

Year of Adoption

1970
1970, 1971
1972
1973
1974
1974
1975
1975
1975

1976

Statute
Vt.S.A., Title 10, Section 6001 et. seq.

C.R.S., Section 106-4 et, seq.

Nev. R.S., Section 321 et. seq.

N.C.R.S., Section 113A-150 et, seq.

Wyo. S.A., Section 9-856
Chapter 807, New Laws of 1975

H.R.S., Section 205-12
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In most cases, the authorizing statute requires that the plan prepared by an

executive agency must be submitted to the legislation for final review and

approval. In some states, such as Vermont, submitted plans have been rejected

by the state legislature. Indeed, no state legislature has as yet officially
adopted a state land use plan.

The objective of a statewide land use plan is to provide guidance to
state and local agencies in the exercise of their regulatory responsibilities,

acquisition authority, and capital improvement spending. State land use

plans are often viewed as key elements in the regulation of large-scale
developments and the protection of critical environmental areas.

For example, Vermont authorized the preparation of a state land use

plan as part of its effort to control the siting of developments over 10

acres in size, In other states, such as Colorado and Wyoming, the major -
motivation for the preparation of a state land use plan is the desire to insure
that local govermments carry out their responsibility for comprehensive
planning in an reasonable and non-parochial manner. In still other states--
i.e. Connecticut and Rhode Island--the authorizing statute derives from a
desire to guide state expenditures on transportation facilities, sewage
treatment, water supply, and so forth in directions that are compafiblé with

a limited rate and pattern of growth.

.Ten states have adopted this variety of legislation over a period of
seven years since first passage. This diffusion rate is slightly above
average, if we define the average rate of diffusion for innovative stﬁiﬁ
statutes in the post-war period as twenty adoptions over twenty yearéf_
There are several ''regional clusters" of adoptions--the West (Colorado,
Nevada, Wyoming, Hawaii), the New England states (Vermont, Massachusetts,

Connecticut) and the South (North Carolina, Florida, and Georgia). This clustering

conforms with the normal pattern of emulation and competition among neighboring
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20/
states that share close communications links and common problems. With the

exception of Massachusetts and Connecticut, none of the large industrialized
states of the Northeast and Midwest have yet indicated much interest in
state land use planning. In some states, such as Pennsylvania and Chio,
state plamning agencies have engaged in preliminary informal exercises on
their own initiative, but a formal planning process with legal status has
not been proposed or considered by the legislature. This inactivity
contrasts with the typical leadership role played by the larger states in
introducing and stimulating the spread of statutory innovations.
The prospects for future diffusion of statutes authorizing state land
use planning have been greatly affected by the demise of the proposed National
Land Use Policy and Planning Assistance Act sponsored by Senator Henry Jackson
and Representative Morris Udal%%j That proposed bill provided substantial federal
grants-in-aid for the preparation of state-level land use plans. If the
national bill had been enacted, it is likely that the innovation would have
spread quite rapidly across the nation, despite ﬁhe sensitive ideological and
intergovermmental issues involved in the assertion of state authority over
planning. Indeed, several of the existing adoptions-~-including those in
Nevada, North Carolina, and Georgia--seem to have been spurred primarily
by the anticipation of federal funding under the proposed national act.
Without federal funding, the prospects for future adoption look best
in the West and South--regions where there are already a number of active
states and where rapid growth continues to be a problem. While recent
attempts to enact a state land use planning bill through the legislature

failed in Washington and Idaho, comsiderable interest remains “n these states.
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In the South, legislative study commissions in Kentucky and Tennessee are
examining the need for a formal state land use plan and there are increasing
demands for the formalization of a state plan in Virginia.

Some interest is also evident in the Midwest--particularly Iowa and Mich-
igan. However, passage of an innovative statute has been blocked for several
years in both state legislatures and the prospects for enactment in the near
future are not bright.

It does not seem likely, then, that the rate of diffusion will increase
dramatically in the absence of a national land use bill. We anticipate the

continuation of an average or slightly above average rate of diffusion.

¢ 8iting of Large-Scalé Developments. Table 1-2 presents basic data on the

diffusion of large-scale development siting legislation. While these statutes
vary substantially in the way in which they allocate operational responsibility
for planning and permitting between state, regional, and local govermment

agencies, they each incorporate at least two core elements:

(1) They establish a set of statewide policy criteria
and/or - a planning process to identify desirable and
undesirable areas for large-scale development.
(2) They vest a state regulatory agency with the power to
enforce the criteria and/or plans through some form of
‘state-level review of site applicationms.
This innovation also exhibits a strong pattern of regional clustering. Of
the six states that enacted the innovation by December 1975, four were in
the Northeast. Maine initiated this type of statute in 1970 in response to
heavy pressure for industrial development in its scenic coastal zone. Vermont
followed shortly with a law aimed primarily at the control of major second-
home subdivision developments. Two of the more recent enactments, in
Delaware and New Jersey, limit state-level control of large-scale development sit-
ing to projects on coastal land. The motivation in these cases was primarily to

protect water quality and valuable wetlands from further degradation by heavy

industrial development. Legislative activity in the Northeast continues to

)
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TABLE I-2
DIFFUSION OF LEGISIATION AUTHORIZING STATE REGULATION
OF ILARGE-SCALE DEVELOPMENT SITING

Year of )
State Adoption Statute
Maine 1970*~ Site Location of Development Act, Me. R.S./ ..
. . Title 38, Section 481 to 489
Vermont 1970** vt. S.A., Title 10, Section 6001
: to 6089
Delaware 1971* Delaware Coastal Zone Act. Del. CA,,
Section 7-7001t0 7-7013
Florida 1872°** Florida Environmental Land and Water Manage
ment Actof 1972, F.S.A,, Section 380.012 t>
380.10
New Jersey 1973* Coastal Area Facility Review Act:
N.J.S.A, Section 13:19-1 to 13:18-21
Wyoming 1978** Industrial Development Information and Siting
Act. Wyom. S.A,, Section 35-502.75 to
35.502.94
Proposed Legislation’

Wisconsin (Defeated by House, 1974)

Idaho (Defeated by Senate, 1975}

New Hampshire (Defeated by House, 1875)
Utah (Defeated by House, 1975)

|lowa (Passed by House, tabled by Senate, 1975)

*Coastal Areas Only
* *Entire State

1. Reported out to a full chamber during last two sessions.
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be wvigorous. The New Hampshire legislatgre narrowly missed passage of a
comprehensive siting statute in 1975 and the Maryland legislature enacted
a closely-related energy facilities siting act in 1975,

Qutside the Northeast, only Wyoming and Florida have enacted an innovative
siting law. Wyoming's action seems to be the forerunner of more extensive
legislative activity among the western states. During 1975, large-scale
development siting statutes came very close to approval in the Idaho and
Utah legislatures. Montana and North Dakota passed legislation during 1975
providing state-level control over the siting of large-scale energy conversion
and development facilities. These initiatives form a favorable base from
which to consider more inclusive siting legislation. All of the western
states undertaking legislative activity are reacting to the same phenomenon--
the initiation of rapid industrial development due to the availability of large,
exploitable energy reserves. ,

In the South, Florida's example has as yet stirred no related activity
among the other states of the region. Of course, Florida is in many aspects
unique. It's climate and unique flora and fauna have attracted a far higher
rate of growth than that of any other state in the region and it has historically
been the site of extremely large subdivision developments,

A striking feature of Table 1-2 is again the absence of legislative leader-
ship by the larger, wealthier, and more industrialized states that have tra-

ditionally taken the lead in innovation, such as California in the West, New
22/

York and Massachusetts in the Northeast, and Michigan in the Midwest. Indeed,
the two initial innovators in the Northeast are rural and agricultural states
with small dispersed populations. This pattern seems to reflect the shift in
growth away from the larger states as well as stronger traditions of sophisticated

local siting and development control in these states.
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The diffusion rate for large-scale development siting legislation has
been average--six adoptions over a five-year span. Legislative activity has
been consistent, with at least one enactment or vote in a full chamber
every year except 1971,

The diffusion rate of this innovation would also unquestionably have
been increased by the passage of the proposed national land use bill. The
Jackson-Udall proposal placed a significant emphasis on state level siting
control and provided funds for the support of the necessary administrative
apparatus. In the absence of this federal subsidy, . many state legislatures
have been reluctant to allocate scarce state funds to support a new
bureaucratic agency. This factor has impeded the passage of legislation
in at least two states (New Hampshire and Utah) and will continue to exercise
a retarding effect. The most likely course of future legislative action is

thus the continuation of an average diffusion rate.

Protection of Critical Environmental Areas. A large proportion of

legislative action on state land use control in the period 1965-1975 was

devoted to the protection of particular types of Qéluable natural areas;

including, most prominently, wetlands, shorelands, and coastal lands. This
piecemeal approach to the preserQation of natural areas has aroused some discontent
among environmentalists, ecologists, and planners who advocate a more ébmpr;he;sive
and inclusive approach to the protection of unique or unusual land areas.

This view first found its way into prominence in drafts of the ALI Code,

which recommended that the states devote special aﬁtention to a broad class

of "eritical envirommental areas''; including not only a variety of lands

possessing unique ecological significance, but also those characterized
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by natural hazards or unusual conditions (i.e., steep slopes, earthquake-
23/
zones, etc.). This approach was first adopted by Florida in 1972 as part
of its Environmental Land and Water Management Act. Florida's action
arose in response to the impact of a severe drought and apprehension about the
2
destruction of the state's vital acquifer systeﬁ?é/

Table 1-3 presents the record of subsequent diffusion of critical
environmental areas legislation among the other states. The typical statute
establishes a set of state policy standards and/or a planning process for the
identification and designation of critical environmental areas. Most statutes
leave state agencies with a broad grant of discretionary authority to define
critical areas boundaries as they see fit. The statutes vary widely in
implementation responsibility. Most provide at least an initial permitting

role for local government, but differ in the strength of review authority

.
provided to regional and/or state government.

Like the two other inmovative statutes, critical environmental areas leg-
islation displays a marked regional focus. The most active region in embracing
this innovation has been the West, where four states have adopted the legislation
over the last three years. Two other western states, Idaho and Arizona, came
close to passing legislation in 1975. 1In Arizona, for example, proposed
legislation was defeated in the Senate at the last moment by a few votes,

Outside the West, there have been only two scattere& adoptions:

Minnesota in the Midwest and Maryland in the Northeast. One feature this statute
shares with the other two statﬁtes is the absence of action by any of the major
industrial, urbanized states. With the exception of Florida, the innovative
states are largely rural and agricultural, with small populations.

The rate of diffusion through 1975 was somewhat more rapid than

average, seven states over a span of four years. Following Florida's



TABLE 1-3

DIFFUSION OF LEGISTATION AUTHORIZING STATE REGULATION
OF DEVELOPMENT IN CRITICAL AREAS

Year of

State . Adoption Statute

Florida 1972 Florida Environmental Land and Water Management
Act of 1972, Fla. Stats. Ann., Section 380.05

Nevada 1973 Nev.R.S., Section 321.640t0 321.810

Minnesota 1973 Critical Areas Act of 1973. M.S.A,, Section
116G.01to 116G.14

Qregon 1973 O.R.S., Section 215.01010215.990

Colorado 1974 C.R.S., Section 106-7-101 to 106-7-502 .

Maryland 1974 The Public Gen’l Laws of Md.; Article 88C, Section
1-12

Wyoming 1975 The State Land Use Planning Act., Wyo. S.A., Section
9-849 10 9-862

Proposed Legislation® .

Georgia (Defeated by House, 1974)

Wisconsin {Defeated by House, 1974)

lowa (Passed by House, tabled in Senate, 1975)  »

idaho (Defeated by House, 1975)

Arizona (Passed by House, defeated by Senate, 1975)
South Dakota (Passed by House, defeated by Senate, 1975)
New Hampshire (Defeated by House, 1975)

1. The Utah legisiature passed a critical areas act during its 1974 session, but it was
repealed by statewide referendum, November 1974.
2. Reported out favorably 1o a full chamber during last two sessions.
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adoption in 1972, the pace of action increased in 1973 (three adoptions)

and 1974 (two adoptions), reflecting the stimulus of national publicity and
debate over the proposed Jackson;Udall land use bill. That proposal included
federal grants-in-aid for critical areas protection programs. There was a slow-
down in adoptions during 1975. Despite legislative debate in many states, only
Wyoming enacted a critical envirommental areas prstection statute in 1975.

Several factors which have recently impeded acceptance of the innovation
are repeatedly emphasized in legislative debates.

One is that the adoption of special-purpose wetlands and shorelands protection
statutes has diminished the urgency of legislative action oﬁ broader critical environ-
mental areas laws. Once wetlands or shorelands statutes, or both, are enacted,
the need for a general cfitical areas statute seems less pressing.

Another is cést. Difficult fiscal conditions are discouraging
state legislatures from setting up ﬁew and elaborate programs, particularly
when the programs promise no significant economic improvements for citizens.
With federal funds no longer in the offing as they were when the Jackson-

Udall bill appeared likely to pass, advocates of critical areas legislation
must now cémpete with ad&ocates of other state-financed programs.

A third factor, which also affects wetlands and shorelands legislation,
is the argument over compensation to owners of land who will be subject toi
severe restrictions on their ability to exercise property rights. In Arizona,
for instance, critical areas legislation was defeated in 1975 due to a dispute

between House and Senate over a just compensation formula.
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Summary

The reassertion of state aguthority over land use has not been a rapid
nation-wide process similgr to the extraordinary diffusion of the
Standard Zoning Enabling Act (SZEA) some fifty years ago. After ten years
of public outery, planning studies, proposed national legislation, and
innumerable state legislative debates, there are still large areas of the nation
in which the states remain passive spectators in the control of land use.
Adoption of the three most comprehensive statutes remains largely regionalized.
More rapid diffusion seems dependent on the passage of a national‘land
use bill which will foot the costs of planming and administration that¢ many
states are unwilling to bear themselves.

On the other hand, the three comprehensive statutes do display an average,

steady pace of diffusion which indicates that, like most other innovative
statutes, they will gradually gain acceptance on their own terms as legis-
lative norms. Recent research on the‘diffusion of statutory innovatioms
indicates that once a 'ecritical mass" of twenty or so states has acéigf

the pace of diffusion picks.up markedly among the remaining states. In the
absen