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Since 1926 when the U;S. Supreme Court upﬁe]d the genera]'pfincipie of
ioning in Euclid v. Ambler Realty Company, plan implementation in Oregon,
as elsewhere, has been.dominated by the two workhorses of land use Cbntrol -
zonfng and subdivision control. Most jurisdictions have‘used the more 6r less -
standard classification of land into residential, commercial; industrial
and other uses, supplemented by a variance and conditional use perm1t procedure
Mod1f1cat1ons and reflnements have been made over the years to adapt to
changing conditions and new forms of development, but,overall, zoning has
been a remarkably resi]ient and Tasting land use control technique.

In recent yéars, however, certain economic, legal, political, and
conceptuéT problems with the traditional zoning framework haVe‘motivateq.an
1nvestigétion of a number:of alternative land u§é control- techniques. It
isAbecoming ingreasing]y apparent that the planner muéf haQe’avai]ab}e a
variety of teqhniquesvénd be prepared to apply ;he approprfgte cqmbinatﬁon
to his,parti§u1ar p]anningvsituation. v |

Some of thejfactors contributing to the inﬁerest in new Tand‘use cdnffo]
techniques have~begh‘thg need for controls with_greaterlequity (i,e..confrols
which overcome the problems of "w1ndfa11s and wipeouts"), the .need to harness
economic 1ncent1ves to land use goa]s, the need to protect. resource ]ands,
and the need for cqntro]s which perm1t_greater_f]ex1b111ty,1n de§1gn and
lifestyle. ,: ' o
| The search:for new p]anning impTementatiOn,techniques which‘meef,these

needs has been hatjonwide in. scope. ' During the past,few-years‘manyvplanning
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departments, private consultants, and universities have been engaged in research

and trial applications of various techniques. The Land Resource Management

Program of the Oregon State University Extension Service is current1y;1n the

process of collecting literature and studying various ordinances and techniqdues
in régard to their applicability to Oregon. In addition, we are working with

Clatsop County, Oregon in a cooperative project to work out methods for

utilizing somé'ofbthe new techniques in updating that county's comprehensive

~ plan and ordinances.

The following 1ist_summar12es some of the techniques we have been examining.

: Additioha1 1iteratqré on each of these techniques_is presentTy available from

the office of Land Resource Management Specialist, Room 202,7Earth'5ciehce
Building, Oregon Staﬁe University, Corvallis, Oregon 97331. -Detailed informa-

tion on individual land use contro],techniques_wil1'be_fqrth;oming in OSU;.'M

* Extension Service special reports. Two of these special reports wi][ibe |

available by September, 1974 on the topics Conservation Easements in,Oregon

and The Performanée Approach to Plan Imp]ementation,.
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Performance Zoning

One regulatory technique which is of interest to many planners is

performance zoning or the use of performance standards as a partial

"~ alternative or supplement to Euclidean zoning. Euc]idean?ioning typically

relies on a list of specific uses to define what activities may be permitted

in the various zones. Generally, commer61a1, industr1a1,.and»residentia]
activities are clearly separated, with further breakdowns withih these .
categories for differing intensity and qua]ity of deve]opment; Perfbrmance
zoning approaches the problem of separating potentia]]y incompatible land
uses from a different angle. As the expression implies, with performance"
standards the planner looks at effect rather than use. As lpng_as 1ndustkia1,
commercial, or residential activities can meet certain standards in regard
to operation, environmental impact, énd appearance, -such uses are permitted
in any. part ofbthé community. A performancéjbased bylaw might retaiﬁ zones
but_they would be based on performancev]eve1§ diCtafed;by.néighbqrhopq”_r
characteristics'br énvironmentaj capabilities rather than on use_categoffes;
The teéth pf thé,pérformance‘approach are.the standards which define impa;t
or 1evg1s.of péfformance whjgh‘arenpermitted:in y§ripus_zonesJ
. Rerformanée»staqdards_can be used separate]y_po address certain prob!emﬁ

as a supplement to a zoning ordinance or,'taken together,they,can be used -
to rep1ace.zoning'as a performance drdin&nce. | |

There areva'variety of ways in which perfqrmance\cah:pé }egu]ated‘iﬁ

an ordinance. The earliest use of performance standards in a planning context'
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involved the regulation of industrial emissions. Many cities use standards
for noise, odor, particulate matter emissions, and the handling of toxic

materials in order to differentiate between "1light", "med jum" , and "heavy"

" industries and to separate industrial from non-industrial uses.

Another type of impact which is well suited to performance-based

- regulation is traffic generation. Traffic is one of the greatest determinants

.of neighborhood character. Regulating land use by the traffic generation

potentials of fixed activities can be as effective in controlling déve]opment
as use restrictions. A considerable amount of research hés been done on the

traffic attraction ratios for activities which can be utilizedbinvdeveioping

traffic'performance sfandards, , | ‘ ‘

Standards setting forth permiésible_f]dor—area‘ratios and 1andscape{>
area ratios are methods of limiting densities within designated zones without
spécifying_particular‘uses or design features.. The performancqﬁstqndafds
in this instance‘influence the open space character of aAneighborhOOd., p

- Performance standards can also be developed to regQ1atelimpact;on
community services, utility demand, aesthetics, and demographig ihpéct,,
The standards can be uniform across the jurisdﬁction or can vary apcording}v
to:the‘deye]opmenf patterns which are desired. _The standards can be uséd
as a_minimum base,}eve1:of performance for a]] activities or they c§n be "
used in a qga}ity pointlsystem;cqntext for discretionary,deéiéjonﬁ.by the
planning commission.

The “performance qpproach",has a number ofIadyantages.oyér_tradjtiona].v
zoning. First, perforhance standards allow greater f]exibflity in ferms‘pf

both the type of activity permitted in a particular location and the design
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of the activity. For example, cluster designs can be handTed wfthout
recourse tb floating zones. Second, performance zoning has genera11y mét'
with broad public acceptance because it is a rational 1énd use control -
that is, the objectives of the plan and the criteria for zoning are‘closely

related and are explicitly set forth in the ordinance. Third, land use

controls need a rational basis in order to be legally defensible. Although

theﬂcaselaw inregard to performance zoning has not been fu]iy developed,
courts have a consistent history of acceptance of performance standards.
Fina]]y, berformance zoning is adaptable to a wide variety of éircumstances.
The criteria a community chooses to evaluate on the basis of performance
can be tailored to best reflect community characteriétjcs.

THere are some problems with using performance standards. A good data
baée and specia]_expertise are'needed‘to draw,Up_the standards., To pe_,.f
effective, the standards need to be quantitative. Although methods exist
for meésurement_of performance,.spegia1 equipment_and e;pertise may be required.

Administration of the standards often requires field checks so that_ingreasedvx

 staff may be necessary. The question of whether preparation and administration

of performance standards is more costly than zoning preparation and adminisQ'
tration has not been settled, since there is little experience with the

performance approach.

Transfer of Development Rights

Transferable Development Rights (TDR's) s the generic name given to a

number of existing and- proposed techniques by which pekmitted denéity



HE S BN BN N T AR B BN BN OGS B AR U O SN By B e’

(i.e., the amount ofbfloor area that can be developed on a given 10# as
determined by the applicable zoning restrictions) is transferred from |

one unit of land to another. The purpose of the transfer is to preserve
the land (e.qg. agrfcu1tura1 land) or building (e.q. historicé] landmark)
from which development rfghts are transferred, without dépriving the land- ;
owner of propekty rights. A market is created for the development rights
by'pérMitting higher‘density somewhere else where development 1is desiked.

The developer is then permitted to build at a higher density in the

"development area than zoning allows by purchasing development rights

from the preservation area. The owner of the land in thevpreservation

area is compensated by the purchaser of the development rights. The public

benefits from the transfer insofar as it is able to restrict land use in
certain areas without having to absorb the cost of compensatidn.

The u$e of deve]opment rigﬁts transfers had its origin in the ﬁrof_'
tgction.of historic landmarks‘inbﬁrban areas. The'idgé has:peén’expandgq
recent]y tb provide avmechanism,for,protecting agricu1tura1 lands, enViroﬁ-
mentally sensitive areas or other valuable bpen space‘1ands ﬁhich,are |

threatened by market pressures for more intensive development. - A proposal

has been made in Fairfax County, Virginia to assign TDR's to all lands

within the jurisdiction and to concentrate or disperse development
rights according to policies and criteria established in_tﬁe comprehensive:
plan. In this latter case, the TDR technique representé.an a1fernative‘
to zdning for implementing the plan. .

~ TDR dea]s.difect1y with the economic consequences to private 1andbwners 1
and tp»governmeht.of stringent land use controls, a serious "b1ind-spot"
of most zoning programs. The economi;svof makket p1ace_supp1y_and demand '
are allowed to operate within a strgcture.eStéb1ished.by.p1anner$ tOii |

accomplish planning objectives.
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Ideally, TDR compensates a landowner for not developing his Tand, at

no cost to the public; it creates an opportunity for the developer to build

| at higher density, and therefore more profitably, at a location specified

in the plan; the public gains open space and protects valuable resources
without.paying for it, at least directly; and the plan is given a better
chance of being implemented by working with; rathér than against, the
market place.

However, there are difficult problems to overcome before the TDR
technique will be available for general use. To avoid becoming unmanageab]e,.
TDR needs to Be balanced with reasonable po]ice‘poweﬁ méagurés, which
requires such matters as right to a_jury trial aﬁdAprOngdres for determining
damages (eminent ddmain VsS. po1ice power ériteria) to be settled. Creation E
of an active mafketvfor transfer rights is essential to its success,'Which
may require a cooperative arrangement betweenvcipies and counties.. Decisions
need to be made on the planning implications ofva_twq-tiéred_density system,
and on the tax liabilities involved in TOR. |

There is much groundwork to_be done on TDR's Tegal, p]anning,Aand

“economic ramifications. Experiments with variations of TDR are now under-

way in Vermont, CaJiforhia,_Virginia,APuerto Rico, Colorado, New Jersey,
and<L11inois,_ Perhaps thevsing1e most‘Significan; cqntkibution of TDR

is its recognition of the economic consequences of land use regulation.

Conservation Easements

Easements are, of course, a wéll-tested means of acquiring a less=than-

fee-simple interest in Tand. Land 6wnef$hip includes a bundle of rights‘



that run with the land. One or several of these rights may be sold or

donated in the form of an easement. The easement can be for part or all

.of the Tand and may last for a certain number of years or in perpetuity.

Two types of easements are commonTy hecognized: positive and negative.
quitive gasements acquire the right to do something»with part of a person's -
nroperty; for example, a public agency may purchase a right-of-way for |
fishing access or a bicycle trai].‘ Negative easements obtain rights from
a propertyIOWner.in order to prevent him from engaging in certain land
uSe activities, such as not cutting vegetation or not erecting billboards.
Easements have been extens1ve]y used by state agenc1es and ut1]1t1es for
right of way - acqu1s1t1ons and pub11c access.

Conservation easements are simply a variation of the basic easement

concept~ Conservation easements are designed to protect the value of the

land in terms of its natura] resources, v1sua1 character1st1cs, cultural
or h1stor1ca1 s1gn1f1cance, or recreat1on potent1a1 The two subcategor1es
of a conservation easement are scen1c and use easements A seenic

easement is a negat1ve type 1ntended to preserve the v1sua1 qua11t1es

_of a landscape, wh11e a use easement is a pos1t1ve type used pr1mar11y

to provnde recreat1ona1 opportun1t1es .
Conservation easements may be acquired by purchase or as a gift.
Purchase»of easements to preserve open space or to restrjct deyelopment‘[

in critical environmental areas has certain advantages over outright .
purchase of the land in that the cost is 1ess than fee simple, and the
1and remains in product1on and on the tax rolls. :

In certain cases, a landowner may benefit f1nanc1a11y by donat1ng a
conservat1on easement and enten1ng,1t as a'char1tab1e-deductipn_onﬁboth

the Federa1nand Oregon income tax,netdrns; To qualify‘for a deductton,
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it must be a charitable donation, as defined in the Internal Revenue
Serrice Code, in perpetuity. Property tax is also subject to a reduction ,
after an easement is sold or donated.

_The planner may be able to combine the benefits of a conservation
easement donation with the cluster technique to achieve .open space objec-
tives while assisting the developer in increasing his overall profifs.

The cluster design-conservation easement combination represents a tech-

nique presently available to the planner.

0SU Extension will publish as a special report a paper on the legal
and institutional policies in Oregon relating to conservation easements.

This publication will be available by September, 1974.

Capital Gains Tax On Land Sales

The 1973 Vermont legislature paésed e‘gradUafed capital gains tax on
Tand he1d for less than six years., vThe Vermont tar app1ies only to the
sale of Tand and is based on two variables:  the length of time the
property was he1d and the percentage of gain. The chart set forth below .

indicates how tax 1iability is calculated in the Vermont tax:

Years Land Held , | *Gain, as a Percentage
by Transferor ~ of Basis (Tax Cost) v
0-99%  100-199%  200% or more
Less than I.year | 30% - 45% 60%
I year, but less than 2 lest o 3sn . sop
2 years, but less than’3l vf;_ 20% 30%‘: o 40% !
-3 years, but less than 4 S | 15% 22.5%' o 30%
4 years, but less than 5 .E 10% - 15% _ 20%
5 years, but less than 6 = B AL DR

(*Gain, as percent of basis, sha]l be rounded to the next h1ghest who]e
percentage ) \
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It éan be argued that a number -of benefits derive from this kind of

land tax. The public recaptures some of the windfall profits made in land

speculation, espeéia]]y where the land value has been increased by pub1i;a1]y

- financed services or by zoning amendments. The tax revenues can be used

to purchase open space by conservation easements or fee simple. It may
reduce land speculation and preserve low value uses such as agficd]ture
and forestry. | |
It is too early to tell whether the Vermont tax will be successful
in reducing speculation or preserving agriculture. There are some
indicatidns‘that the tax is simply being passed on fo 1and,purchasers,‘
wfth no real impact on the market 1t§e1f. However, the»Qregon Local
Government Reiations Division, Executive Department;w1]1 be evajuating é.-
land tax, such as the Vermont tax plan, as a means of raising funds for

compensating landowners and to finance land acquisition by the public.

Public Corporations

Another type of institutional land use control is the pUb]ic_p1anning'
and development corporation. This'technique'involves‘é ﬁublit or'semi;
public corporation purchasing land and thén,1easihg it or selling it back
to the same owner or to different owners with reétrictfohsvoh'its use.

| "The clearest advantége of pufchase and disposé] of Tand by a public
corporation is that it profidés an active means of securfng the kiéht'kind
of devélopment, at the right time, in the‘fight place. Régu]atdry powers
canv1imit and shape deVeiOpment; but they do not’enab1é the pub]fc to
specify where, and when, and under what conditions development is fb occur.
Purchase and disposal of land allows the efficient programming of public. .

improvements and facilities, overcoming expensive leap-frogging, and

10
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scatteration of development. The technique has been widely used for

industrial sites and to a lesser extent, for preserving opén’space.n;THere

“are many variations as to form and pukpose of the public cdrporation}:-'

The Oregon legislature will be examining this form of land use contro]l

-along with the Vermont-style capital gains tax as a means to compensate

Tandowners for restrictions placed upon the use of their land.

Other'Controls

In addition to the aforementioned controls, we will be collecting

“information on the impact of siting public facilities, tgxation.po]icies,

PUD and cluster zoning techniques, and certain kinds of'special‘assessméhts

for controlling land use in Oregon.

n
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