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Author's Note

All references to Sections, unless otherwise specified,
refer to the Ohio Revised Code,

In order to facilitate understanding and readability for
the non-lawyer, the standard form of legal citation has been
slightly altered.

The material. contained herein fepresents the best pro-
fessional judgment of the consultants (William T. Boukalik in
cooperation with Climaco, Goldberg & Boukalik, Paul S,
Lefkowitz and Urbanistics, Inc.; David Meeker, President)
and does not represent the opinion of the officials of the Ohio
Department of Natural Resources or the official position of
the State of Ohio until such time as it may, in all or in part

be adopted by it.



INTRODUCTION

It is said the American system of government was intended to
resemble a layer cake, with the Federal government the top layer,
the states the middle layer, and local government the bottom layer.
Today, however, the analogy goes, the system tends more to resemble
a marble cake with little clear functional distinction. An administrative
and legal analysis of the Ohio Lake Erie Shore Zone tends to strengthen
one's belief in the comparison.

While the deterioration of Lake Erie and its shore zone can be
blamed on the abuses of man and the ravages of nature, our inability
to deal effectively with the problems of the lake and its coastline must
be at least partially credited to government at all levels, and ultimately
to the people who shape its forms.

Today, we have recognized that we are in serious danger of
destroying perhaps Ohio's greatest natural resource for all time. What
and how government-~ and the people of Ohio-~- can do about it is the

subject of this study.

A. COASTAL ZONE MANAGEMENT ACT OF 1972 (PL 92-583)

In enacting the Coastal Zona Management Act of 1972, the Congress

of the United States recognized that it is in the national interest to insure



the effective management of the coastal zones in that such zones are
rich in natural, commercial, recreational and industrial resources
and many of these resources have been and are being damaged by ill
planned development. The Coastal Zone Management Act of 1972
established the policy of:

Encouraging the states to exercise their full authority

over the lands and waters in the coastal zone by assist-

ing the state in cooperation with Federal and local

governments and other vitally affected interests, in

developing land and water use for the coastal zone,

including unified policies, criteria, standards, methods,

and processes for dealing with land and water use
decisions of more than local significance. [Section 302 (h)]
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Under the Act each state with a coastal zone is required to
develop a Coastal Zone Management Program. The requisite parts
of the program must include:

1) An identification of the boundaries of the coastal zone,

2) A definition of what will constitute permissible land and
water uses having a direct and significant impact on coastal waters,
within the coastal zone. To this end, the State must define per-
missible uses as those which can be reasonably and safely supported
by the resourée, which are compatible with surrounding utilization,
and which will have a tolerable impact upon the environment,

3) The State must inventory and designate areas of particular
concern within the coastal zone. In determining whether an area is of
particular concern, the State must look at areas of unique, fragile or

vulnerable habitat; areas of high natural productivity; areas of substantial
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recreational value; areas of unique ecologic or topographic significance
to indusirial or commercial development; areas of urban coacentration;
and areas of significant hazard, if developed, from storms, slides and
floods.

4) The State must identify the means by which the State pro-
poses to exert control over the land and water uses.

5) The State must enact broad guidélines on priority of uses
in particular areas.

6) The State must describe and develop the organizational
structure necessary to implement the program.

The progrém must give the State the necessary authority to
control the land and water uses within the coastal zone by any one or a
combination of the following techuniques:

1) State establishment‘ of criteria and standards for local im-
plementation, subject to administrative review and enforcement,

2) Direct state land and water use planning and regulation.

3) State administrative review for consistency with the program,
with power to approve or disapprove after public notice and hearing
[Section 306 {(e}(1)]. .

The program must assure that local land and water regulations
within the zone do not unreasonably restrict or excluds land and water

uses of regional benefit,



B. PURPOSE OF STUDY

Ag defined by the Ohio Department of Natural Resources, the
purpose of the Legal and Administrative Analysis performed in this
study included: (1) the conduct of an analysis of the legal and admin-
istrative arrangements underlying state, regional and local planaing
and management programs in Ohio and (2) the development of recom-
mendations regarding legislative and administrative changes reqguired
to implement the Ohio Lake Erie Shore Zone Management Program.

The study attempted to go beyond the mere language of laws a4
and administrative procedures at the state, regional and local levels
to examine what, in fact, occurs in the implementation of the vast
body of laws and procedures impacting on the Lake Erie Shore Zone.
The study sought to broaden understanding of éttitudes held by gov-
ernmential officials, both clected and appointed, toward a variety of
administrative and legal techniques that are currently available or
might be made available.

Workability was a matter of the deepest concern. The question
of what laws, if any, might be required in addition to the current body
of law, and what procedural mechanisms, if any, could best implement
such laws, was dealt with in the context of ""What will work with the
least additional bureaucracy and cost and with the greatest possible
acceptance from the general public and the governmental entities which

serve them?"



.In examining a wide range of alternative legislative and admin-
istrative approaches to the management of {he IL.ake Erie Shore Zone,
the study recognized that the current problems of the shore zone are
the result of decades of activity and thus will require many years of
concentrated effort to effect improvement, There are no instant
solutions to the problems. Regardless of administrative or legal
changes, patience and perserverance will be especially important

in treating Lake Erie's Shore Zone in Ohio.

C. SCOPE OF 5TUDY

The nine-county Ohio Lake Erie Shore Zone Planning Region
(Lucas, Wood, Ottawa, Sandusky, Erie, Lorain, Cuyahoga, Lake, and
Ashtabula) includes three State Service Districts and three State
Planning Regions. There are 37 regional, county and municipal
planning agencies in the Shore Zone Planning Region.

In the nine counties there are no less than 159 cities and
villages and 210 townships of all sizes, Also, the planning region
includes a myriad of districts serving diverse purposes from schools
to fire protection to parks and many others.

The relationship of these governments with at least 14 depart-
ments of state govermment, and a number of Federal agencies (eg.
Housing and Urban Development, Coast Guard, Corps of Engineers,

Department of the Interior, and Others) and interstate and international



agencies (Great Lakes Basin Commission, Internation Joint Commis-
sion, and others) impact on the activities in the shore zone.

Because a specific review of all state, regional and local
legislation and administrative procedures relative to planning and
managing the Ohio Shore Zone was not feasible within the limitation of
the study, the study concentrated on state legislation and procedures ¢
and considered a broad representative sample of regional and local
legislation and procedures.

The scope of the study included a review, description and com-
pilation of state laws and executive orders that impact on the shore
zone including, but not limited to the following subject areas:

1) land and water use planning

2) land and water management

3) land and water use regulation

4) land and water acquisition

5) water rights

6) fish and wildlife management

7) air pollution

8) solid waste management

9) water pollution

10) navigation
11) commercial fishing
The review and analysis of existing laws and procedures was in-

tended fo identify inadequacies or the non-existenence of laws and



executive orders to meet the requiveiments of the Coastal Zone NManape-
ment Act of 1972 and the goals and objectives of tha Ohio l.ake Erie
Shore Zone Management Program. This review and analysis includad, =
insofar as possible, an identification of governmental entities with Home
Rule powers, situations where jurisdictions overlap resulting in duplica-
tion of efforts, problems in interagency and intergovernmental relations,
and inadequate provision for implementation of planning and management
functions.

Finally the study considered alternative implementation author-
ities needed to meet the objectives of the program, the possibility of
altering existing administrative procedures, and various new proce-

dures which might be utilized in implementing new legislation, if enacted.

D. STUDY METHODOLOGY

This Legal and Administrative Analysis was conducted during
the period of November, 1974, to June, 1975.

The study techniques involved.included in~-depth research of the
Ohio Constitution, Ohio statutes, case law, relevant Federal statutes
and Federal case law, the gubernatorial executive order pertaining to
the Lake Erie Shore Zone, and state and local administrative proce-
dures impacting on the shore zone.

The study further included a survey of 310 local and regional
agencies. The survey was intended to elicit information regarding

current activities of the agencies which relate to the shore zone; to



determine the network of intergoveramental relidionships involved in
shore zone activities; and to assess the attitudes of agency officials
toward various possible shore zonz management mechanisms.

An analysis was also made of an earlier survey conducted by
the Ohio Départment of Natural Resources of 9, 940 residents, public
officials, and public interest groups in the Shore Zone Planning I®gion.
The findings of that survey are listed in the Appendix.

The study included in~-depth personal interviews with state,
regional and local officials. . Approximately 40 such interviews were
conducted. Interviews were also held with another 30 officials. The
interviews ranged from the City of Toledo to Ashtabula Township in
Asghtabula County.

The interviews were intended ’cd seek the opinion of officials
involved in day-to-day decision making in matters affecting the Lake
Erie Shore Zone.

The study also reviewed coastal zone planning activities in
ths 30 other states involved in coastal planning under the Coastal
Zone Management Act. This included a detailed examination of plan-
ning in Oregon, Washington, Florida, Illinois, Michigan, Pennsylvuania,
and California.

The review of the Ohio Revised Code conducted in this study
resulted in cataloguing of powers of state and loéal government im-
pacting on the shore zone by corresponding statute number, by agency.

A matrix of key control resources and key coastal activities, by



agencey, was prepared and is included as Apoendix b,

Finally, alternative procoedures and structures were coasidered ¢
for all facets of the Shore Zone Management Program and recommenda-
tions arrived at by a continuous screening process based on these con-
siderations: legality, political feasibility, administrative efficiency,
potential costs, and compliance with the purposes of the Coastal Zon=
Management Act.

We acknowledge with appreciation the cooperation of the Ohnio
Depariment of Natural Resources and the many other state, regional,

and local agencies and officials who cooperated in this study.



II

POWERS AND DUTIES OF LOCAL AND REGIONAL ENTITIES
AFFECTING THE SHORE ZONE

A, INTRODUCTION

In Ohio, local government is administered by three main
governmental entities: The County, the Township, and the Muni-~
cipal Corporation. Historically, all three units were at the
mercy of the General Assembly, which not only had the authority
to create the local governmental subdivision, but also could
control the exercis-e of its authority or even terminate its exis-

tence, (State of Ohio v. City of Cincinnati, 52 Ohio St. 419,

40 NE 508).

By constitutional amendment, adopted by the people of
Ohio in 1912, the powers of a municipal corporation were enu-
merated in the constitution itself and no longer rested upon the
empowering acts of the Legislature. As a result, the muni-
cipal corporation is the single most important local governmen-
tal body and the entity with the greatest actual and potential impact on

the shore zone.

B. MUNICIPAL CORPORATIONS

As mentioned above, the municipal corporation derives

10
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its pervasive and far-reaching power from Article 18, Scction
3. Section 3, entitled "Powers' provides:

Municipalities shall have authority to exercise
all powers of local self-government and to adopt
and enforce within their limits, such local police
sanitary and other similar regulations as are not
in conflict with general laws.,

Section 2 entitled ""General and Additional Laws' states:

General laws shall be passed to provide for the
incorporation and government of cities and
villages; and additional laws may also be passed
for the government of municipalities adopting

the same; but no such additional law shall become
operative in any municipality until it shall have
been submitted to the electors thereof, and af-
firmed by a majority of those voting thereon,
under regulations to be established by law.

Home Rule powers are granted to municipalities which enact a
charter under Section 7, entitled "'Home Rule'":

Any municipality may frame and adopt or amend

a charter for its government and may, subject

to the provisions of Section 3 of this Article, ex-

ercise thereunder all powers of local self-govern-

ment,

Sections 2 and 7 are procedural in nature and basically
provide a form for the exercise and implementation of powers

granted to a municipality. The Supreme Court of Ohio recog-

nized in the case of State ex rel City of Toledo v. Lynch, 88

Ohio St. 71, 102 NE 670, that,

These provisions of the 18th Article of the Con-
stitution, as amended in September, 1912, con-
tinue in force the general laws for the government
of cities and villages until the 15th day of the

11



November following and thereafter until changed
in one of the three modes following: 1) By the
enactment of general law for their amendment;
2) By additional laws to be ratified by the elec-
tors of the municipality to be affected thereby;
3) By the adoption of a charter by the electors
of a municipality in the mode pointed out in the
Article,

The Court continued;

Article 18 provides two modes of securing the
permitted immunity from the operation of the
uniform laws which the legislature is required
to pass. One of them is defined in the second
and manifestly, it is not self-executing, for

it expressly authorized the legislature to pass
additional laws, that is, laws additional to the
general laws which the legislature is required
to pass, such additional laws to become opera-
tive in a municipality only after their submis-
sion to the electors thereof and affirmance by a
majority of those voting thereon, The other
mode is defined in the provisions of the later
sections relating to the adoption of charters.
From the terms and nature of these later pro-
visions they are self-executing in the sense that
no state legislative act is necessary to make
them effective,

These three separate plans of government, two of which
require affirmative state action, will hereafter be consolidated
into two categories: Charter Municipalities and Non-Charter
Municipalities. Whichever form is chosen creates different
and critical implicationsfor the exercise of the powers of local
self-government. In order to fully understand these implications
Article 18, Section 3, must be broken down into its component parts:

(1) Power of local self-government, (2) Power to adopt local

12



olice and sanitary regulations not in conflict with coneral Jaw.,
p : I3

1. Power of Local Self-Government

Article 18, Section 3, provides generally that "muni-
cipalities shall have authority to exercise all powers of local self-

overnment. ' In Fitzgerald v. City of Cleveland, 88 Ohio St. 338
g s

103 NE 512 (1913), the Ohio Supreme Court had its first opportunity,
one year after the enactment of Article 18, to define, ''powers of

local self-government, "

In scrutinizing the municipal technique
for the appointment and election of governmental officers, the
Court stated:

As to the scope and limitations of the phrase "all

powers of local self-government', it is sufficient

to say here that the powers referred to are clearly

such as involved the exercise of the functions of

government, and they are local in the sense that

they relate to the municipal affairs of a particular

municipality,

This definition was characteristic of later judicial attempts
to define the pertinent phrase, but failed to provide any specific
standards to facilitate its application either by the courts or by
a municipal government. The Supreme Court has subsequently
had numerous, additional opportunities to expand upon and further
define the provision and has found that the powers of local self-

government include among others, the power to determine quali-

fications of councilmen, State ex rel Bindas v. Andrish, 165

Ohio St. 411, 136 NE 2nd 43 (1956); the power to lease or convey

13



unnceded municipal property, State ex rel Leach v, Redicl,

168 Ohio St. 543, 157 NE 2nd 106 (1959};the power of eminernt

domain, State ex rel Bruestle v, Rich, 159 Ohio St. 58, 110 NE

2nad 778 (1953); and the power to appoint police officers, State ex

rel Canada v, Phillips, 168 Ohio St. 191, 151 NE 2nd 722 (1958).

In 1958, the Ohio Supreme Court for the first time handed
down a comprehensive yet workable definition of "powers of
local self-government',

To determine whether legislation is such as falls
within the area of local self-government, the re-
sult of such legislation or the result of the pro-
ceedings thereunder must be considered, If the
result affects only the municipality itself, with

no extra-territorial affects, the subject is clearly
within the power of local self-government and is

a matter for the determination of the municipality.
Ilowever, if the result is not so confined it he-
comes a matter for the general assembly, (Village
of Beachwood v. Board of Elections of Cuyahoga
County, 167 Ohio St. 369, 148 NE 2nd 921),

2. Power to Adopt Local Police and Sanitary Regulations

In Hagerman v, City of Dayton, 147 Ohio St. 313, 71 NE 2nd

246 (1947), the Ohio Supreme Court determined that the regula-
tions referred to in Article 18, Section 3, as local police and
sanitary, constituted:

An enactment of any ordinance which is aimed at the

preservation of the health, safety, welfare or com-
fort of citizens of a municipality. ‘

14
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In the later case of State ex rel Canada v. Phillips, supra,

dealing with the appointment of a police officer, the Court de-
termined that matters pertaining to the organization of the police
force were not automatically designated police regulations.
The mere fact that the exercise of a power of local
self-government may happen to relate to the police
department does not make it a police regulation
within the meaning of the words police regulation

found in that constitutional regulation.

3. General Law

General law was defined by the Supreme Court in Fitzgerald v.

Cleveland, 88 Chio St. 338, 103 NE 512 (1913) as those laws which:

relate to police, sanitary and other similar regulations,
and which apply uniformly throughout the state . . .

for the peace, health and safety of all of its people,
wholly separate and distinct from, and without
reference to, any of its political subdivisions-- such
as regulafe the morals of the people, the purity of their
food, the protection of the streams, the safety of
building and similar matters.

Since, then, the Supreme Court has consistently maintained that a
general law is a law enacted by the General Assembly, (Stateex rel

Arey v. Sherrill, 142 Ohio St. 547, 53 NE 2nd 501) which has uniform

operation throughout the state, although it need not affect all persons

in the same manner, (State v. Martin, 105 Ohio App. 469, 152 NE 2nd

898 (1957); Neuweiler v. Kauer, 62 OLA 536, 107 NE 2nd 779). The

Court, in a more recent decision, elaborated upon its definition of
a general law and determined that:

General laws mean statutes setting for police,
sanitary or similar regulations and not statutes

15



which purport only to grant or to limit the
legislative powers of a municipal corporation
to adopt or enforce police, sanitary or other
similar regulations, (Village of West Jefferson
v. Robinson 1 Ohio St. 2d 113).

4, What Constitutes Conflict With General Law

While technically the word "conflict' is not a term of art,
it is used as such in the present context. The Supreme Court has
specifically held on numerous occasions that the validity of a
municipal ordinance does not depend on the guestion of state prohibition

or pre-emption of the municipal constitutional power, [City of Fremont

v. Keating, 96 Ohio St. 486 (1917), Froelich v. City of Cleveland, 99

Ohio St. 376 (1919)]. Instead "'conflict' exists if the ordinance permits
or licenses that which the statute forbids and prohibits and vice versa.
This definition has been considered and approved repeatedly, (Villagz‘g__

of Struthers v. Sokol 108 Chio St. 263, 140 NE 519 (A23); City of Cleveland

v. Betts, 168 Ohio St. 386, 154 NE 2nd 917 and City of Canton v. Imperial

Bowling Lanes, Inc.,7OhioMisc. 292, 220 NE 2nd 151).

words "'Local police, sanitary and other similar regulations,

In State ex rel Canada v. Phillips, supra, it was contended that

1

the words "'as are not in conflict with general law' modified not only the

" but also

the words, ""Powers of local self-government. "

The Court, in dealing
with this contention, held that Article 18, Section 3, first giﬁes

municipalities authority to exercise all powers of local self-government,

and then, with respect to some of those powers, i.e. the power to adopt

16



and enforce local police, sanitary and other regulatidns, limits these
powers by providing that such regulations may '""not be in conflict
with general laws."

The Common Pleas Court of Stark County was faced with

the identical question in Leavers v. City of Canton, 91 OLA 545

(1963). The Court felt that its decision was mandated by the

earlier Supreme Court decisions of State ex rel Lynch v. City of

Cleveland, supra, and State ex rel Canada v. Phillips, supra.

The Court, in a well reasoned opinion which liberally quoted
the earlier cases, concluded:

The controversy concerns whether the last phrase,
as are not in conflict with general laws modified
all that has gone before it in Section 3, or only the
portion dealing wht the adoption and enforcement
within the municipality's limits, of "'local police,
sanitary and other similar regulations." While
the insertion of a comma (after the words local
self-government in Section 3) would have been proof
positive of an intent to have the modifier apply to
the second phrase only, the converse does not
necessarily follow, and this Court has chosen to
read this section as it would have had a comma
been inserted after the word, self-government.

Thus, the words, ''as are not in conflict with general laws', found
in Section 3 of Article 18 of the Constitution, modify the words
"local police, sanitary and other similar regulations' but do not

modify the words ''powers of local self-government."

17
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The Courts of Ohio have now conclusively determined

"not in conflict with general law," contained in

that the phrase
Section 3, limits only the power to adopt local police and

sanitary regulations and does not in anyway impinge on the power

of local self-government.

5, Statewide Concern >£

The Supreme Court of Ohio in Village of Beachwood v.

Board of Elections of Cuyahoga County, supra, characterized

the power of local self-government as that power to enact
municipal legislation which pertains to local problems, having
no extra-territorial affects. The only limitation on the exercise
of this power is the doctrine of statewide concern, [City of

Cincinpati v. Gamble, 138 Ohio St. 220, 34 NE 2nd 226, (1941)].

Under this principle, if a matter traditionally placed in the
ambit of local municipal control, takes on a new significance,
and constitutes a statewide problem, the matter is for the General

Assembly and subject to statewide control, [State ex rel McElroy

v. City of Akron, 173 Ohio St. 189, 181 NE 2nd 26, (1962)].

18



6. Charter v Non Charter Municipalities

As mentioned previously, a municipality may choose one of
thrce forms of organization and operation (1) the charter form of
government under Article 18, Section 7; (2) the additional laws concept
under Article 18, Section 2; and (3) under the general laws of the state.
The latter two forms are hereinafter referred to as non-charter
municipalities.

As indicated in City of Toledo vs. Lynch, supra, in order to

avoid government under general laws, the municipality must take the
affirmative step of enacting one of the two remaining forms of government.
If it fails to enact a charter under Article 18, Section 7, then it must
exercise its powers of local self government consistent with the general
law. While on its face, this appears to be in derogation of the broad

grant of power given to municipalities under Section 3, logic dictates

the result.

In State ex rel Petit vs., Wagner 170 Ohio St. 297, 164 NE 2nd 574,

(1960) the Supreme Court stated:

It is apparent therefore, that by what they said, the people
expressed an intention that, in the absence of the adoption

of a charter pursuant to Section 7 or of the adoption of any
additional laws for the government of municipalities adopting
the same, pursuant to Section 2, the general laws for the
government of municipalities authorized by Section 2 were
to control a municipality in the exercise of the powers of
local self-government conferred upon it by Section 3.

Where a charter is adopted, then, under Section 7, a
municipality may, subject to the provisions and limitations

19



of Section 3, {not Scctions 2 and 3) cxercise thercunder (under

the charter instead of under general laws) all powers of local

self government. The only limiting provision then applicable

is that specified in Section 3, that local police, sanitary and

other similar regulations shall not conflict with general laws,

Thus, it is evident that when a municipality has enacted a charter,
it proceeds to govern under that charter rather than pursuant to Article 18,
Section 3. An ordinance, passed by a charter municipality and dealing

with local self-government, is valid even though it is at variance with a

state statute, [State ex rel Canada v Phillips, supra, Leavers v City of

Canton, 1 Chio St. 2d 33, 203 NE 2d 354, (1964)]. In the absence of an
enumerated power in its charter, a municipality may still legislate, as
to matters of local seli-government. However, it is no longer operating
under Article 18, Section 7 but instead under Article 18, Section 3. It
may exercise such power unless there is some conflicting state statute.
While, seemingly, this is inconsistent wiih what has been discussed
previously, the reconciliation is based upon the fact that the statute
enacted by the legislature may only specify the procedure for the

implementation of local self-governmental powers. [State v De France

89 Ohio App. 1, 100 NE 2d 689 (1950)].

The Supreme Court in Morris v Roseman, 162 Ohio St. 447,

123 NE 2d 419 (1954) attempted to clarify the situation. The case dealt
with a non-~charter municipality, but the same logic applies to a charter

municipality exercising an unenumerated power,

20



' By Scctions 3 and 7 of Article 18 of the Constitution, a
municipality has the power to govern itself locally in
certain respects. The statutes in no way inhibit
such power but merely prescribe an orderly method
for the exercise of such power where the municipality
has not adopted a charter and set up its own governmental
machinery thereunder.

In other words, a municipality may exercise all powers of local self-
government. However, if the charter does not delineate the procedure
for enactment of a particular type of ordinance, where the legislature
by statute has prescribed a procedure, the municipality must follow the

procedure designated by statute, [Village of Wintersville v Argo Sales Co.Inc.,

35 Ohio St. 148, 299 NE 2d 269 (1973)].
A non-charter municipality may, consistent with the broad grant
contained in Article 18, Section 3, exercise all powers of local self-

government, [Village of Perrysburg v Ridgway, 108 Ohio St 245, 140 NE

595 (1923)]. However, a non-charter municipality must, in the passage
of its legislation, follow the procedure presented by the statutes enacted

pursuant to Article 18, Section 2 of the Constitution, (State ex rel Petit

v Wagner 170 Ohio St. 297 164 NE 2d 574, (1960), Morris v Roseman suora,

Village of Wintersville v Argo Sales Co., Inc., supra).

7. Land Use Control

a. Purposes and Powers
The purpose of a zoning ordinance is to separate the territory of
a municipal corporation into zones so that the several uses for which such

property may be legally employed will be designated in order that the

21
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greatest benefit as to one use may be achicved with the Teast possible

detriment to property employed for other uses, [Criterion Service vs.

City of East Clevleand, Ohio App., 88 NE 2nd 300, (1949)]. The Supreme

Court of the United States in Euclid vs. Ambler Realty Company, 272 US

365, 47 S. Ct. 114 (1926) held that where a complete plan of all the territory
of a municipal corporation is worked out with reasonable regard for the
general rights of all, such ordinance is a coastitutional exercise of the
police power of such municipal corporation. The Court adapted the

language of Town of Windsor vs. Whitney, 95 Conn. 357, as that which best

described the purposes and goals of a comprehensive zoning plan.

It betters the health and safety of the community;it

betters the transportation facilities; and adds to the

appearance and wholesomeness of the place, and as .

a consequence it reacts upon the morals and spiritual

power of the people who live under such surroundings.

In order to determine the overall validity of any zoning enactment
the underlying question is whether or not the ordinance, based upon the
state's police power, is related to the safety, health and welfare of the
community. Inherent in any such analysis is a balancing of interests
between the rights of the property owner and the right of the community
to regulate the use of the property for its general welfare, If, after

balancing such interests, it is found that there is no relationship between

the community needs and the restrictions imposed upon the property, an

unconstitutional taking has occurred, [Pure Qil Division of Union Oil

Company of California vs. City of Brookpark, 26 Ohio App. 2nd 153, 269 NE

22



Since the case of Pritz vs. Messer, supra, in 1925, the power ard '

authority of an Ohio municipality to zone has never really been subject (o
question. In interpretting what is now known as 713. 01 et seq, the Court stoted:

It is evident that these legislative provisions authorized
the enactment of ordinances such as that involved herein.
Furthermore, if such a legislative enactment had not been
made, the majority of the Court are of the opinion that
under the home rule provision of the Constitution (Article
18, Section 3) the regulation of the bulk, area and use of
buildings is a function of local self-government and that
therefore the municipality is doubly empowered to enact
legislation upon this subject, having been given such
authority by the legislature and by the Constitution.

Subsequently courts have, with only minor departures, classified
the power to zone as a power of local self-government. A notable exception

is found in Broad-Mjami Company vs. Board of Zoning Adjustments of the

City of Columbus, 185 NE 2nd 76 (1959):

Zoning is the exercise of the police power and thus under
provisions of Article 18, Section 3 of the Constitution must
not be in conflict with general laws.

Nevertheless, courts almost uniformly have classified zoning as a power

of local self-government, (Morris vs, Roseman, supra).

As noted earlier, the powers granted to a municipal corporation
under the Constitution in Article 18, Section 3 are not dependent upon the

existence of a charter, (Villagé of Perrysburg vs. Ridgeway, supra).

Instead the only effect that laws enacted by the General Assembly may
have on municipalities is in regard to the methods and procedures used by

the local legislative bodies in the adoption of ordinances pursuant to the
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powers of local self-government, (Morris vs. Roseman, supra).

As a conclusion, it may be stated therefore that the General
Assembly may not enact laws which touch the substance of the zoning
power, i.e. the General Assembly may not tell a municipal corporation
what it can zone unless it is a matter of statewide concern. On the

other hand, consistent with Morris vs. Raseman, supra, the legislature

may enact laws setting forth procedures for the exercise of the zoning

power.

In State v DelF'rance, supra, it was held that:

Upon the adoption of a charter, the power granted
to municipalities under the Constituion should be
then exercised under the provisions of the charter
rather than directly under Section 3 of Article 18
of the Constitution; and that a charter city thus
becomes imperium in imperio.

As a result, a charter municipality may disregard the zoning procedures
included in Section 713. 01 et seq. and instead follow the procedures as set
forth in its charter. While such a decision may be solely based upon
Article 18, Section 7 and the exercises of powers of local self-government,
the Court felt that Section 713.14 yields unrestricted powers to municipalities
in respect to zoning, if such powers are granted by the municipal charter.
Section 713.14 states:

Section 713.06 to 713.12, inclusive, of the Revised

Code do not repeal, reduce or modify any power

granted by law or charter to any municipal corporation

or the legisiative authority thereof, or impair or restrict

the power of any municipal corporation under Article 18
of the Ohio Constituion.
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A similar result was reached in the casce of Vito v, the City

of Garfield Heights, 200 NE 2nd 501 (1962),

When dealing with municipalities which have enacted a
charter, but have failed to enact, therein, provisions relating
to the procedure for adopting zoning ordinances, the courts have
uniformly agreed that the procedures as outlined in Section 713. 01

et seq. must be followed, [State ex rel Kling vs. Nielson, 103 Ohio

App.r 60, 144 NE 2nd 278 (1957); State ex rel Gulf Refining Company

vs. DeFrance, supra, State ex rel Fairmount Center Co. vs.

‘Arnold, 133 Ohio St. 259,34 NE 2d 777 (1941)].

Lastly, where a municipality has failed to exercise powers
of local self-government under a charter, it must enact zoning
measures pursuant to the procedure as outlined in Section 701. 01

et seq. [Morris vs. Roseman, supra; Kligler vs, City of Elyria,

2 O. App 2nd 181, 207 NE 2nd 389, (1965)}].

In 1973, the Ohio Supreme Court clarified this premise.
The Court answered the question of whether or not a non-charter
municipality could enact an emergency zoning ordinance in a manner
contrary to the requirements of Section 713.12 it stated:

Section 3 of Article 18 of the Ohio Constitution which
confers home rule power, does not in it of itself
empower an Ohio non-charter municipality to enact

an emergency zoning ordinance; and such a municipality
in the enactment of a zoning ordinance must comply
with Section 713.12 which requires a public hearing

on the proposed ordinance, preceded by a thirty-day
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notice of the time and place of hearing.
As a result, we reach the following conclusion: unless a municipal
corporation has adopted a charter sectting forth a procedure for the
enactment of zoning ordinances, the municipality must follow the

statutory guidelines and procedures set forth in Section 713, 01 et seq.

b, Limitations On Zoning Power
(1) General Limitations |

Zoning regulations are adopted and enfofced pursuant to the
police power under which government may enact laws in furtherance
of the public safety, health, morals or general welfare. All such
regulations must be justified on the basis of their tendency to

serve one or more of these ends. (Clifton Hill Realty Company vs.

Cincinnati 27 OLA 321, 21 NE 2nd 993; Cleveland Trust Company vs.

Brooklyn, 92 Ohio App 391, 110 NE 2nd 440).

The Ohio Supreme Court declared the test and standards for
validity for a zoning ordinance:

Whether an exercise of the police power does bear

a real and substantial relation to the public health,
safety, morals or general welf are of the public and
whether it is unreasonable or arbitrary are questions
which are committed in the first instance to the
judgment and discretion of the legislative body, and
unless the decisions of such legislative body on these
questions appear to be clearly erroneous the Courts
will not invalidate them. Benjamin v City of Columbus,
167 Ohio St 103, 146 NE 2d 854.

(2) Aesthetics
The concept of public welfare, as used to justify the

enactment of a zoning ordinance, is broad and inclusive. The
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values it encompasses arce physical, spivitual and aesthetico as well

as monetary. It is therefore within the power of the local government

to determine that the community should be beautiful as well as healthy,
spacious as well as clean, well balanced as well as carefully patrolled.
Nevertheless, it has been held that aesthetic considerations alone are
insufficient to support the invocations of the police power, although if

a regulation finds a reasonable justification serving a generally recognized
ground for the exercise of that power, the fact that aesthetic considerations

play a part in its addption, does not affect its validity, (Pritz vS. Messer,

supra; Fifth Urban Inc., vs, Board of Building Standards 40 Ohio App 2nd

389, 320 NE 2d 727).

The Court of Appeals of Cuyahoga County has held that an ordinance
designed to protect values and to maintain a high character of community
development was in the public interest and contributed to the community's
general welfare. While admiftedly, aesthetic considerations played a
pért in the enactment of this ordinance, the Court found that the immediéte
goals and purposes of the zoning ordinance were in the public interest
and promoted the general welfare. The fact that an aesthetic benefit
incidentally resulted did not invalidate the exercise of power, Reid vs.

The Artchitectural Board of Review of the City of Cleveland Heights,

119 Ohio App 2d 353, 192 NE 2nd 74 (1963).



(3) Taking

It is well recognized that almost every exercise of the police
power will necessarily interefere with the enjoyment of liberty or
acquisition, possession and production of property within the meaning
of Article 1, Section 1 of the Ohio Constitution, or involve an injury
to a person within the meaning of Article 1, Section 19 of the Ohio
Constitution or deprive a person of property within the meaning of
the Fifth and Fourteenth Amendments of the United States Constitution.
Nevertheless, an exercise of the police pcwer will be valid if it bears
a real and substantial relation to the public health, safety, morals or
general welfare and it is not unreasonable and arbitrary. In

Pennsvlvania Coal Company vs. Mahon, 43 S. Ct. 158 (1922) Justice

Holmes stated:

The protection of private property in the Fifth
Amendment presupposes that it is wanted for
public use, but provides that it shall not

be taken for such use without compensation.

A similar assumption is made in the decisions
upon the Fourteenth Amendment., When this
seemingly absolute protection is found to be
qualified by the police power, the natural
tendency of human nature is to extend the
gualifications more and more until at last
private property disappears. But that

cannot be accomplished in this way under the
Constitution of the United States.

Thus, when it is found that the restriction imposed will prevent
an individual from making reasonable use of his property or that the

zoning ordinance bears no real or substantial relationship to the public



health, safety, welfare or morals, the restriction imposed is invalid
and constitutes a taking, for which just compensation must be provided,

Courts have been guided by the principle that the value of one's
property is in its use, and when the property's use has become so
restricted and encumbered that its use is impaired, its value is impaired
and there has been a taking which demands just and fair compensation.
(4) Prior Non-Conforming Use

A municipality has no power to zone out of existence a prior non-
conforming use. A prior non-conforming use exists when a particular
use is established on a parcel of land and a subsequent zoning ordinance,
attempting to prohibit that previously established use, is enacted. In
order lo qualify as a prior non-conforming use, the use must have been
in existence at the time of the passage of the ordinance and must have
continued without interuption or expansion ever since [Akron vs.

Chapman 160 Ohio State 382, 116 NE 2nd 697, (1953); Nolden vs. East

Cleveland City Commission, 12 Ohio Misc 205, 232 NE 2nd 421, (1966)].

The prior non-conforming use has gained protection through the
adoption of enabling statutes by the legislative which apply to non-charter
cities and cities governed under a charter but without any effective zoning
legislation included in the charter. The enabling legislation does not
apply to a charter city which has enacted zoning legislation because general
law enacted by the legislature will not take precedence over charter

provisions. Instead, as to charter cities, an existing use is the subject
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of a vested right in the user and prohibiting such use constitutes a

confiscatory taking of property without due process of law, (Akron

vs. Chapman, supra ) or is retroactive and hence unconstitutional,

(Kessler vs. Smith, 166 Ohio St. 360,142 NIt 2nd 231).

The general law for non-charter cities and cities which have
adopted charters but have chosen to exclude zoning methods, is
Section 713.15 which provides:

The lawful use of any dwelling, building or structure
and of any land or premises, as existing and lawful
at the time of enacting a zoning ordinance or
amendment thereto, may be continued, although
such use does not conform with the provisions

of such ordinance or amendment . . . The
municipal corporation shall provide in any zoning
ordinance for the completion, restoration, re-
construction, extension, or substitution of non-
conforming uses upon such reasonable terms as
are set forth in the zoning ordinance.

8. Administration of Authority

There are 159 municipal corporations in the nine counties of
the Ohio Lake Erie Shore Zone Planning Region. Each has substantial
authority to control land uses in the shore zone, but makes land use
decisions separate and apart from each other and without any common
purpose.

The zoning procedures of all municipal corporations have many
similarities. All cities have planning commissions with the public

representatives serving six year terms. Iach planning commission
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makes recommendations to the legislative body of the community for
adopting, changing, or amending zoning ordinances.

The legislative body may approve or disapprove a planning
commission recommendation. After the required public hearing,
the legislative body may act by a majority vote to adopt the regulation
or ordinance.

Some communities in the Shore Zone Planning Region have
large planning staffs with substantial expertise in land-use regulation.
Others have only limited expertise available to them, and many have
virtually no planning staff to rely on for advice. However, officials
interviewed in this study indicated that professional planning advice
is not always a major consideration in the decision-making process.

L.ocal officials are virtually unanimous in the feeling that they
arc best able. to make decisions which effect their communities and
express reluctance to relinquish any authority regarding land use
matters. A big city mayor said, "The local people understand the
problems best. The state shouldn't be able to override a council
decision. "

At the same time, local officials who were surveyed and
interviewed acknowledged the need for a comprehensive approach to
the LLake Erie Shore Zone and favored the state as the level of
government best able to fashion that approach. In the Ohio Department

of Natural Resources survey of local officials, 48 per cent indicated
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the state should assume a greater role in plioming while 25 per cont
urged a reduced state involvement in planning., IPurther, they favorcbd
the state assuming a larger regulatory role by 36 per cent to 32 per
cent. In the survey conducted in this legal and administrative analysis,
55 per cent urged the establishment of state standards and local
implementation of those standards.
Clearly, local government is not able to deal with the overall
management of the shore zone, However, it is equally clear that the
men and women who administer local government in the Shore Zéne are
not willing to trust its future in their communities to strangers in Columbus.
Whatever procedures now exist for intergovernmental coordination
between the state and its cities must clearly be better defined and strengthened.
Elected officials at the city level feel that they are the ones subjected to
public pressure for land use decisions, therefore they feel that they should
make those decisions.
Finally, the study showed that the press of day-to-day business can
easily blur 'the long view.' As one mayor said, "Planning for the shoreline
would have been useful 40 years ago. Today, we're trying to keep the

shoreline we have from washing away. "

C. TOWNSHIPS

1. Creation and Purposes

A township is a creature of statute and its existence is founded

upon Section 503. 01 which provides:
Each civil township is a body politic and corporate,

32



for the purpose of enjoying and exercising the rights
and privileges conferred upon it by law.

As such, the township derives all of its power and authority from the
legislature rather than from any constitutional grant, [State ex rel

Schramm vs. Avers, 158 Ohio State 30, 106 NE 2nd 630 (1952)]. Therein

the Ohio Supreme Court stated:

Townships are creatures of law and have only such

authority as is conferred on them by law. Therefore,

the guestion is not whether townships are prohibited

from exercising authority. Rather it is whether

townships have such authority conferred on them by law.

As a result, Ohio townships have no inherent or constitutionally
granted police power; the power upon which zoning legislation is based,

Therefore the township officials have no authority to enact zoning regulations

which are in contravention of general law. [Yorkavitz vs. Board of Township

Trustees of Columbia Township, 166 Ohio 5t. 349, 142 NE 2nd 655, (1957)].

Instead the township must follow the laws as set forth in Section 519, 01

et seq.

2. Limitations On Township Zoning

While municipal corporations are prohibited from zoning out a
prior non-conforming use based on constitutional provisions given the
nature of a townshjp, it is apparent that the legislature may impose direct
zoning restraints on townships. Indeed, Section 519.19 so provides.

This section, similar to Section 713.15, which limits municipal zoning

as it relates to prior non-conforming uses, places such a direct restriction
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on township authority. In addition, Scction 519,21 severely limits the
authority of the township to substantively zone oul certain uses.lt says:

Sections 519. 02 to 519. 25 inclusive confer no power on
townships to prohibit the use of any land for agricultural
purposes or incidental use, no power to prescribe the
location, construction, alieration, maintenance, removal,
or enlargement of any buildings or structures of any
public utility or railroad, or the use of land by any
public utility or railroad for the operation of its business
and no power to prohibit the use of any land for the
construction, alteration or use of any building for the
maintenance and operation of any mercantile or retail
establishment, in areas zoned for trade or industry.

3. Administration of Authority

Zoning is the major authority exercised by township trustees.
"It's our big thing' said one official. The zoning procedures which
townships must follow are clearly set out in Chapter 519 as previously
discussed. The township trustees may resolve to zone a piece of
unincorporated land within their township independently or, if 8 per
cent of the electors petition them to do so.

The trustees then appoint a zoning commission to study the
resolution. After studying and before submitting its recommendations
to the trustees, the commission must hold a public hearing. It then
must submit the resolution to the county or regional planning commission.
If either of these commissions disapproves or recommends changing the
resolution, another public hearing must be held before the township

zoning commission can present its recommendations to the trustees.
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The township trustees must hold a public hearing before voting
to adopt a zoning resolution., If the resolution is adopted by the
trustees, it.then goes on the ballot and a majority of the electors in
the zoned area must vote in favor of the plan before it may take effect.

Every township with zoning regulations must have a zoning board
of appeals which can authorize variances from th‘e zoning plan., An
individual may appeal the decision of the board of zoning appeals to
the Common Pleas Court.

Zoning plans at the township level are based on rather narvow
geographic considerations -- what the people of that township want.
One official from a shore zone township said, "Our township is healthy
because we listen to our people. That's why $.75 of every tax dollar
comes from industry.' He went on to say that ""we have too much

government now and we need to decentralize, "

D. COUNTIES

1. Creation and Purpose

The function of a county is to serve as an agency of the state

for purposes of political organization and local administration. [Blacker

vs, Wiethe, ~ Ohio Misc__, 231 NE 2nd 888 (1967)]. As a result, itis a

wholly subordinate political subdivision, deriving whatever authority it

exercises from legislative enactment. [McDonald vs. City of Columbus,

12 O. App 2nd 150, 231 NE 2nd 219 (1967)]. Under Article 10, Section 3

of the Ohio Constitution, a county may adopt a charter and exercise all
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constitutional and legislative powers vested in municipalities. Section )
of Article 10 provides:

The general assembly shall provide by general law

for the organization and government of counties

and may by general law provide for alternative forms

of county government,
This seeming conflict has never been resolved as the actual questiion
has never been before any court.

Given the fact that as of 1967 no Ohio county had enacted a charvter
the Court of Appeals for Franklina County held:

Any exercise of the police power must be predicated

upon a delegation of that power to the county by the
legislature. McDonald v. City of Columbus

2. Limitation On Zoning

The county power to zone is (like a township) limited to that which

is expressly delegated to them by statute. McDonald vs. City of Columbus,

supra, Yorkavitz vs. Board of Township Trustees of Columbia Township,

supra. Section 303,01 et seq. County Rural Zoning, sets forth the

zoning authority vested in counties. Section 303. 02 specifically grants

to the county the right to zone, but immediately limits the exercise of the
power, to unincorporated territory within the county. Moreover, Section
303. 21 places the same limitation on counties as is imposed on townships
by virtue of Section 519. 21 i. e. they may not zone out an agricultural use,
restrict the building or use of facilities of a utility or common carrier, or
prohibit within area zoned for trade or industry, mercantile or retail

establishments. 36



Lastly, Section 303, 22 provides that where township regulations
have been adopted prior to the enactment of a county rural zoning plan and
the plan covers area included within the township plan, the township plan
shall prevail unless the majority of voters in the township approve the

county plan.,

3. Administration of Authority

It is apparent, that county government has only minimal zoning
authority and with very few exceptioﬁs, the coastal zone has either
municipal or township zoning, However, county government exercises
powers Vi-/‘hiCh affect many aspects of life in the coastal zone.

County government may sell bonds and levy taxes to use in
the construction and maintenance of county buildings such as libraries,
mental health facilities and jails. In addition, it may purchase land for
use as county parks, social centers and fairzrounds.

Other areas where counties have power to act are in the con-
struction and improvement of roads and bridges, the leasing of mineral
rights on and under county-owned land and the improvement of harbor
facilities,

County government in Ohio tends to be fragmented because of
the number of independently elected county office holders. This
fragmentation and political differences may make development of a

unified policy difficult.
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County officials, however, are willing, the study found, to
allow the state to play a more active role in shore zone planning and
management, One commissioner felt that the state should purchase
as much of the property along L.ake Erie as possible and preserve it
for recreation. He felt that the state should have ultimate zoning
authority along Lake Erie. Another said that ""the state should
administer the program and it should have teeth in it".

The county commissioners surveyed and interviewed seemed
aware that the L.ake Erie shore zone is a special resource, one of
greater than local concern. They seemed willing to work with the
State in developing the coastal zone in an intelligent manner. It appears
that they would be willing to give up the little authority they have over

land use regulation as long as their other powers are left intact.

E. REGIONAL PLANNING COMMISSIONS

1. Creation and Purpose

A regional planning commission as authorized by Section 713, 21
may be created by a group of local governmental entities, consisting
of villages, municipalities and/or counties. The purpose of a Regional
Planning Commission is to make studies, maps, plans and recommendations
concerning the physical, environmental, social, economic and other
aspects of the region. While this broad planning authority, granted to
the commission, appears to be as extensive as zoning power, it is, in

effect, far different. As stated in State ex rel Kearns vs. Ohio Power
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Company, 163 Ohio State 451, 127 NE 2nd 394.

Zoning and planning are not synonymous; zoning is
concerned chiefly with the use and regulation of
buildings and structures, whereas planning is of
broader scope and significance and embraces the
systematic and orderly development of a community
with particular regard for streets, parks, indusirial
and commercial undertakings, civic beauty and other
kindred matters properly included within the

police power.

2. Administration of Authority

Regional planning commissions serve as regional clearing
honses in the areas of transportation, recreation, water and sewers,
and other areas of regional concern; and, as planning-advisory agencies
for their members. They also serve as the A-95 clearing house for
their region.

The A-95 Review Process is the primary tool of the federal
government to assure that federal expenditures are not duplicated
within a region. The procedure requires that units of government
applying for federal funds must submit applications to the review
process prior to submitting them for funding. All governmental
entites within a region are then notified of the pending application
and nature of the proposed project. They are provided an opportunity
to review and comment on the proposal in question. The reviews
and comments submitted are forwarded to the federal funding agencies

for consideration prior fto acting on the application.
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The A-95 Review Process is today the only comprcehensive
mechanism existing in the shore zone for coordination of governmental
projects involving capital funds.

While regional planning agencies have little direct authority
they are helpful in coordinating activities or projects within their region.
Regional planning agencies are comprised of professional,
full-time staff and committees which consist of representatives from
the member governments. These committees, with staff assistance,

make recommendations to the executive committee. The executive
committee, composed of representatives of the member governments,
acts on the recommendations.

Regional planning commissions are clearly sensitive to many
of the problems facing the Lake Erie Shore Zone and to the fact that
they are of greater than local concern. However, from our discussions
with regional officials, it seems clear that they are not interested in
becoming a central power in managing the coastal zone. The Toledo
Metropolitan Area Council of Governments has been negotiating with
the Ohio Department of Natural Resources for designation as the body
to coordinate planning in the Maumee Bay estuary, but they see them-
selves as coordinators and planners and not as decision makers, This
feeling is common to the regional planning agencies. They want to have
input, provide technical assistance and help coordinate activities along
the coastal zone; however, they do not feel they are the proper level

of government to do the actual managing of zone activities, One
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Y"we'll work with

regional planning commmission staff member said flatly,
the state and our members but we don't intend to be a regulatory agency. "

Further information concerning the scope, powers and duties of

Regional Planning Commissions is included inthe Appendix.
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UNITED STATES GOVERNMENT
FEDERAL LEGISLATION
AFFECTING THE SHORE ZONE

A, FEDERAL WATER POLLUTION CONTROL ACT OF 1972

The Federal Water Pollution Conirol Act of 1972, with an eye
toward restoring and maintaining the chemical, physical and biological
integrity of the nation's waters, established a national goal to be atiain-
ed by 1935, of eliminating the discharge of pollutants into navigable
waters, a national policy of preventing discharges of toxic pollutants
and a national desire that development and implementation of area-wide
waste treatment in each state or region, be undertaken.

The highlight of this Act, insofar, as it affects the Lake Erie
Shore Zone is contained in Section 108. Therein, it is provided that
the administrator of the Federal Environmental Protection Agency may,
in cooperation with other governmental entities: -

... develop preliminary plans for the elimination or

control of pollution within all or any part of the water-

sheds of the Great Lakes,

More specifically, and touching solely on Lake Erie, is S=ction 103
(D)(1) which provides:
In recogunition of the serious conditions which exist

in Lake Erie, the Secretary of the Army, acting
through the Chief of Engineers is directed fo design
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and develop a demonstration waste water manage-

ment program for the rehabilitation and environ-

mental repair of Lake Tirie. ... This authority

is in addition to, and not in lieu of, other waste

water studies aimed at climinating pollution eminat-

ing from selective sources around Lake Iirie,

Generally, the Act provides incentives, through a grant pro-
gram, for state and regional implementation of area-wide waste
treatmeni, management plans and practices and the adoption of state
water quality standards which are to be in accordance with the stand-
ards as set forth by regulation of the administrator of the Environmen-
tal Protection Agency. In addition to this seemingly harsh prohibition

on discharge of materials and pollutants into navigable waters, a

permit system has been set up to allow certain discharges.

B, CLEAN AIR ACT OF 1970

The Clean Air Act of 1970 was adopted with the thought in mind
that the prevention and control of air pollution at its source is the
primary responsibility of state and local governments and that the
growth in the amount and complexity of air pollution brought about by
urbanization and industrial development has resulted in mounting dansers
to the public health and welfare,

Pursuani to authorization contained in the Act, the administrator
may make grants to air pollution control agencies for developing,
establishing, improving and maintaining any program for the preven-

tion and control of air pollution. Under Section 107, primary responsibility
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has been delegated to the states and thereunder each state must
submit an implementation plan which will specify the manner in
which national primary and secondary air quality standards will
be achieved and maintained within each air quality control region
in that state.

Under Section 110 (A) (1) each state has the obligation of,
after the promulgation of a national primary ambient air quality
standard, devising a plan which provides for implementation and
enforcement of said primary standards in each air quality region
within the state,

In addition to the responsibilities assigned for regulating
stationary sources of pollution, Title Il provides for establishment
of standards for the emission of pollutants by motor vehicles,
Under Section 206 (A) (1) the administrator of the Environmental
Protection Agency is required to test any new motor vehicle or
motor vehicle engine so as to determine whether such vehicle con-
forms with standards adopted by the administrator.

Under Section 307 (F) of the Coastal Zone Management Act
of 1972, it is stated:

Nothing in this title shall in any way affect any require-

ment (1) established by the Federal Water Pollution Con-

trol Act of the Clean Air Act (2) established by the Fed-
eral government or by any state or local government pur-
suant to said Acts. Such requirements shall be incor-
porated in any program developed pursuant to this title and

shall be the water pollution control and air pollution control
requirements applicable to such program.
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As a result the following conclusion may be veached: Tho Coastal
Zone Management Act does not limit nor abrogate any of the require-
ments, duties and pronouncements established in the IFederal Wuter
Pollution Coutrol Act or the Clean Air Act. Instead, these three
Acts are intended to work hand in hand and the administration of
each of these laws is to he done with full cooperation, so as to best
effectuate the purposes and goals of attaining a stable, environmen-

tal and ecological balance.

C. FLOOD DISASTER PROTECTION ACT OF 1973

In enacting the Flood Disaster Protection Act of 1973, the

United States Congress found that annual losses throughout the nation
ffom floods and mud slides were increasing, partly as a result of the
accelerating development and concentration of population in areas

of flood hazards. Since development in these areas has been made
possible by the availability of mortgage loans by savings and loans,
banks and other f{inancial institutions, Congress devised a graduated
plan whereby no insured institution could grant, on dr after July 1,
1975, a loan secured by improved real estate or a mobile home located
-or to be located in an area that has been identified by the Secretary of
Housing and Urban Development, as an area having special flood ha-
zards, unless the community in which such area is located is partic-~
ipating in the National Flood Insurance Program.

The federal . government makes highly subsidized flood insurance

45



available to property owners within a flood prone area in return for the
adoption by the commuaity of land use and coatrol measures consistent
with criteria pt-e.scr-ibed by HUD to reduce or avoid flood damage in
connection with future construction within the areas of the flood plain.
The program does not require any fiood proofing or other structural
alterations of buildings retroactively but does require certain measures
be taken with new consiruction.

If a given locale does not participate in a program, uander this
Act, no loan may be granted by an insured institution on or after July
1, 1975,

It is obvious ’chét the Shore Zone Management Program must
work hand in hand with the Ilood Disaster Protection Act of 1973.
The criteria laid down for permissible land usels within the shore zonsz

must be consistant with HUD criteria for special flood hazard areas.

D. NATIONAL ENVIRONMENTAL POLICY ACT

In 1959, the United States Congress enacted the National Environ-
mental Policy Act declaring it the national policy to "Encourage produc-
tive and enjoyable harmony between man and his environment." (42 USC
4321)  This comprehensive statutory scheme was enacted to insure
that environmental factors were systematically considered and environ-
mental values implemented in federal administrative decisions.

The Act directs:

That to the fullest extent possible, all agencies of
the Federal Government shall include in every
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recommendation or report on proposals for
legislation and other major federal action sig-
nificantly affecting the quality of the human
environment, a detailed statement by the res-
ponsible official on ... thes environmental
impact of the proposed action.

In Citizens Organized to Defend the Environment, Inc. vs. John Volpe,

353 F. Supp 520 (1972) the Court defined a major federal action as,
"One that requires substantial planning, time, resources or expen-

diture. "

The Court stated that a federal action significantly affecting
the quality of human environment is, ''One that has an important or
meaningful effect, directly or indirectly, on any of the many facets
of man's environment. "

State actions not involving expenditures are not covered by
this Act. No impact statement need be filed under the National
Environment Policy Act, if the program or action is being initiated

and fully conducted by the State.

In LaRaza Unida vs. Volpe, 337 F. Supp. 221, the Court held

that state highways constructed without federal funds and with no in-
tention to seek federal funds were not covered by the National
Environmental Policy Act. In addition to the inferential conclusion
from the case law, Section 923. 5 of the rules é.nd regulations adopted
by the Department of Commerce and the National Oceanic and Atmos-
pher"ic Administration specifically states:

Individual environmental impact statements will be

prepared by the National Oceanic and Atmospheric

Administration as an integral part of the review and

approval process of the state Coastal Zone Manage-~
ment Programs.
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Thus it would seem to b2 conclusively established that the State does
not carry the burden of drafting environmental impact statements for
the planning and management of the Coastal Zone Program. It is un-
clear precisely what requirements will attach to other federally funded

activities intended to implement the management program.

E. RIVERS AND HARBORS ACT OF 1898

This Act provides in part that bridges and other obstructions
may be built across navigable waters only with the consent of the
Chief of Engineers and Secretary of the Army, (33 USC 401, 403) and
that it shall be unlawful to discharge refuse matter (other than that
flowing from the streets and sewers and passing therefrom in a liquid
state) into any navigable waters of the United States or into a tributary
of any navigable water: (Section 407) As a means of alleviating any
harsh result that may occur as a result of the strict enforcement of
the preceding:

The Secretary of the Army, whenever the Chief of

Engineers determines that anchorage or navigation

will not be impaired thareby, may permit the deposit

of any material above mentioned in navigable waters.

(Section 407)

The United States Supreme Court in United States vs. Standard

Oil Company 384 US 224, 85 S. Ct. 1427 (1956) held that Section 407

(therein referred to as Section 13) imposed a flat ban on the unauthorized
eposit of foreign substances into navigable waters, regardless of the

effect on navigation. As a result, the Corps of Engineers must consider
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pollution and other environmental factors, and not just potential effect
on navigation, in passing upon applications for permits to discharge.

In United States vs. Pennsylvania Industrial Chemical Corp.,

411 US 655, 93 5. Ct. 1804 (1973) the United States Supreme Court
addressed itself to the seeming inconsistencies and conflicts between
the Water Quality Acts and the Rivers and Harbors Act. Therein, it
was contended that if a discharge met the minimum water quality
standards adopted under pollution prevention and abatement programs,
then said discharge could not be prohibited under the Rivers and
Harbors Act of 1899, The Court stated:

Nothing in the statutes or their parent statutes

operated to permit discharges that would other-

wise be prohibited by Section 13 (herein referred

to as Section 407) and in each case Congress

specifically provided that the new statutes were

not to be construed as affecting or impairing the

provisions of Section 13 (Section 407) of the Rivers

and Harbors Act of 1899,

As a result, the Chief of Engineers may still prohibit discharge
of certain materials under the Rivers and Harbors Act, even though
such discharge may be in compliance with the minimum water quality

standards as set forth by state agencies.

In Kalur vs. Resor, 335 F. Supp. 1 (1971) the authority of

the Chief of Engineers to issue permits allowing discharges into non-
navigable waters of the United States, was challenged. The Court
concluded:

The first part (of Section 407) of prohibition applies
by its terms to any navigable water or any tributary
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of any navigable water. Discharges of rcfuse
matter are clearly prohibited in both navigable
waters and in non-navigable tributaries of
navigable waters. The second part of the sec-
tion pertaining to the permits provision is more
limited in scope.

The Secretary of the Army may:

Permit the deposit of any material above men-
tioned in navigable waters. This separate
proviso makes no mention of tributaries in
contrast to the specific language in the pro-
hibition part of the section. The conclusion
that is drawn from the language is that the
Corps of Engineers has no authority to author-~
ize deposits of refuse matter in non~-navigable
tributaries of navigable waterways.
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v

EXISTING AUTHORITY OF THE STATE OF OHIO

A, EXECUTIVE POWER

1. Generally

The fundamental principal upon which the government of Ohio
is based is the doctrine of separation of powers. The governmental
powers are divided among the executive, legislative and judicial
branches. Fach branch is separate and distinct from the other two.

In keeping with this scheme of government, the Governor
has no power to invade the legislative area of validly-enacted
statutes. The Governor has no power to modify or interpret such
legislation. The power to change any existing laws, or to enact
new laws, is vested solely in the Legislature.

The supreme executive power of the State is vested in the
Governor. He has executive powers that are expressly conferred in
Article IIl, Section 5 of the Ohio Constitution, and those conferred by
legislative enactments. He also has incidental powers which are neces-
sary to effectuate the express powers. The Governor has the
responsibility to enforce existing legislation, However, this power is
limited to enforcing the laws as written and contains no ancillary powers
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to interpret or change any laws.

The Legishtue can add to or withhold any additional
executive authority at its discretion. A further limitation on the
Governor's executive authority is the interpretation given to the
executive powers by the judicial branch of the government. The
powers granted by Article III are the only executive powers to which
the Governor is absolutely entitled. If the General Assembly so
decided, it could take away all of his additional executive powers.,

No other execuﬁve officer is authorized to control the
decision making power of the Governor. On the other hand, the
Governor cannot control the discretion of subordinate officers by
executive order, when said officers are acting within the scope
of their authority. He does, however, possess the power of re-
view or the power of approval by virtue of the Act which creates
a particular state office and defines the incidental powers, (State

ex rel Andrews Asphalt Co. v. Donahey, 112 Ohio St. 356, 147 NE 2nd

501).

The Governor has no power to issue executive orders in
excess of his specifically granted powers. Section 6 of Article III
provides that the Governor may request information from the other
executive officers,

The L.egislature may provide a source of expanded executive
authority to the Governor., Three examples are:
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1) Statutes which require the Governor's approval to he
carried out such as iﬁ the issuance of permits for the removal of
minerals from the bed of Lake Erie.

2) Statutes authorizing the Governor to appoint directors
of state departments and agencies to serve at the pleasure of
the Governor.

3) Statutes relating to the public safety, health and morals,
and are silent on who has the power of enforcement have been in-
terpreted to give the Governor that ehforcement power, [ Cuyahoga

County Funeral Directors Assn. v. Sunset Mortuary Inc., 88 OLA

568, 181 NE 2nd 309 (1962)). The Governor can only control other
executive officers by executive order when he has been specifically

given such a power by the legislature or the Constitution,

2. Administration of Authority

The authority vested in the Governor of Ohio by the
Constitution of the State of Ohic and by a variety of state statutes
is administered by numerous state department, boards and
commissions.

Administration of gubernatorial authority in mattersdirectly
related to the Ohio Lake Erie Shore Zone is conducted primarily by
a limited number of state departments. Those most directly

involved in Liake Erie Shore Zone matters are the Ohio Department of
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Natural Resources, the Ohio Environmental Protection Agency,

the Department of Economic and Community Development, the

~ Ohio Department of Transportation, the Ohio Department of
Adrﬁinistrative Services, especially, its Public Works Division,

the Office of Budget and Management, the Public Utilities
Commission, the Ohio Department of Agriculture, the Environmental
Board of Review, the Power Citing Commission, and the Ohio Water
Development Authority. The administrators of the aforementioned
derive their power directly from the Governor by virtue of his
appointing authority. The Governor further has a role in appointing some
members of the Ohio Historical Society.

In 1973 a Governor's Task Force on the Lake Erie Fisheries
was initiated with a direct interest in the shore zone. Two
additional agencies with direct interest in the Lake Erie Shore Zone
and substantial ability to effect it are The Office of the Attorney
General, elected independently of the Governor; and, the State
University system, especially the Ohio State University with sub-
stantial research activities in the shore zone. Administrative
coordination of these department, agencies and institutions, vas
well as many other arms of State Government with an indirect
effect on the shore zone, can be described as spotty.

Obviously the highest degree of coordination can be
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accomplished among those agencies headed by single directors
who serve at the pleasure of the Governor, e.g., The Department
of Natural Resources, The Department of Transportation, etc.
However, even in those situations where the Governor exercises
direct control, coordination of shore zone activities is minimal.
Virtually the only mechanism for establishing central direction and
coordination of shore zone activities among department is the
Governor's cabinet; that portion of the cabinet directly concerned
with shore zone matters. There does not exist a cabinet level

unit concerned with the shore zone at this time.

In general terms, whatever coordination occurs, arises
when state officials below the director level in various depart-
ments are unable to agree on a sense of direction. Usually this
will result in director-level meetings at which an attempt is
made to resolve differences that exist. If directors fail to resolve
differences, a gubernatorial decision is required to set direction.

In the case of those agencies or departments administered
by another elected official, e.g., the Attorney General's Office,
or indirectly affected by the authority of the Governor, e.g.,

Ohio State University, coordination depends for the most part on
nothing m‘ore than the willingness of those involved to work to-~

gether for the common interest of the State. Departmental or
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institutional loyalties tend often to be as strong or stronger
than so-called "'loyalties to cause."

As the State of Ohio prepares to establish a l.ake Lrie
Shore Zone Management Program, it is clear that there is nox
Zf unified state policy either mandated by the Legislature or set
down by the Governor regarding overall direction for the shore
zone.

The lack of a unified policy permits departments and
agencies to work in different directions and sometimes to actual-
ly compete with each other. This lack of unified administrative
policy regarding shore zone activities is magnified in the
lower-~level inner workings of State Departments and results in
situations where one department tends to block the activity of
another in the belief that a proposed action by the; second depart-
ment is destructive to the goals of the first department. The
administrative energies expended in these kinds of interdepart-
mental contests dilute the effectiveness of administration and
create divisiveness, As this divisiveness grows, such skirmishes
occur more frequently. A resolution of this problem seems essential

to any effective Shore Zone Management Program.

3. Methods of Policy Making

Because policies effecting the shore zone are made by
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a number of departments and agencies with different structures,
they are faade in a number of different fashions. Policies made by the
Division of Wildlife in the Ohio Department of Natural Resources
generally arc embodied in division regulations which are es-
tablished under the conditions set forth in the Administrative
Procedures Act. Policy-making acitivites generally involve public
hearings in a number of communities within the shore zone and
permit a great deal of public participation. Such a regulation-
setting process is also followed by a number of other agencies
suéh as Ohio EPA and Ohio Department of Transportation.

In other cases, no such requirements for hearings exist,
but an attempt is made to elicit public reaction to ideas through
public hearings and meetings, e.g., Department of Economic and
Community Development. In some cases, virtually no public
input is sought in decision making, e.g., The Ohio State University.
The degree of public participation in the decision-making process
must be considered as part of the overall question of Lake Erie
Shore Zone Management,‘ especially in light of the regulatory
requirements of the Costal Zone Management Act.

It is also clear that there are situations in every department
where policy decisions that affect the shore zone are made
solely in an internal fashion with litile consultation with anyone
outside of the department or agency. Such internal decision-

making clearly is necessary to the effective functioning of
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government. But ihe decisions made in such situations should
reflect general state policy adopted after free and open discus-
sion of the staic's goals for the shore zone.

In summary, the study shows that there is no overall e
administration of policy relating to the Lake Erie Shore Zone
of tho. Rather a variety of state agencies, boards and
commissions are administering statutory authority that impact on the
shore zone and doing so primarily from the perspective of
that department's or agency's goals, rather than the goals of
the State of Ohio.

The State appears to lack, in addition to an overall
shore zone policy, any administrative mechanism to assure
interdepartmental communication and discussion of an ongoing
manner. The planning activities conducted under the Coastal
Zone Management Act to date appear to be the exceptioﬁ to this
general rule. Because of the requirements of the Coastal
Zone Management Act, the State has begun to address itself to
the entire question of shore zone management in a comprehensive
fashion for the first time. The federal requirements for the
Coastal Zone Management Program seem to mandate that a
formalized management structure needs to evolve from the
planning phase and such a structure is discussed later in this

study. However, we cannot stress too sirongly the need for a
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comprehensive, but less formal means which will insure in-
creasing communications on shore zone matters between all

departments and agencies invloved.

B. POWERS OVER WATER AND SUBAQUA CIOUS SOIL

The State of Ohio derives its rights and powers over
the waters of Lake Erie and submerged lands under said waters,
pursuant to both State and Federal statutory enactments.
Section 123, 03 states:

That the waters of Lake Erie consisting of the
territory within the boundaries of the state,
extending from the Southerly shore of L.ake Erie
to the international boundary line between the
United States and Canada, together with the soil
beneath and their contents, do now and have al-
ways, since the organization of the state, belong
to the state as proprietor in trust for the people

of the state, for the public uses to which it may be
adapted, subject to the powers of the United

States Government to the public rights of navigation,
water commerce and fishery and further subject
to the property rights of littoral owners, including
the right to make reasonable use of the waters in
front of or flowing past the lands.

The Ohio Supreme Court held:

Under the constitutional grant of authority to regulate
interstate and foreign commerce, the United States
Government has paramount control of navigable waters,
and power to establish therein, harbor lines and
regulations. The title and rights of littoral and riparian
proprietors in the subaguacious soil of navigable waters,
within the limits of the state, are governed by the laws,
of the state, subject to the superior authority of the
federal government. The title of the land under the
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waters of Lake Erie within the limits of the State
of Ohio is in the state as trustee for the benefit
of the people, for the public uses to which it may
be adapted. State v. Cleveland and Pittsburgh
Railway Co., 94 Ohio St. 61, 113 NE 677.

The issue of ownership and control arose again and was

reconsidered in State ex rel Squire v. City of Cleveland, 150 Ohio

St. 303, 82 NE 2nd 709, (1948). Therein, the Supreme Court

reaffirmed its earlier holding in State v. Cleveland and Pittsburgh

Railway Company, supra and held that the State of Ohio holds title

to subaquacious soil of Lake Erie which bordered the state, as
trustee for the public for its use in navigation, water commerce
or fishery, and may, by proper legislative aétion, carry out its
specific duty, protecting the trust estate and regulating its use.
The state may, as a result, by proper legislative action, carry out
its specific duty of protecting the trust estate and regulating its
use. By the legislative enactment of Section 123. 031, the
General Assembly has done so.

Section 123, 031 provides,

Whenever the state. . . determines that territory

in front of uplands can be developed and improved

and the waters thereof used. . . without impairment
of the public right of navigation, water, commerce
and fisherly, a lease of all or any part of the states
interest therein may be entered into with said owner,
subject to the powers of the United States Government
and without prejudice to the littoral rights of said
upland owner, provided the legislative authority of
the municipal corporation within which any part of
the territory is located, if such municipal corporation
is not within the jurisdiction of a Port Authority,. . .
may privately develop and improve said land as long
as said development is compatible with permissible
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land use under the water front plan of the local
authority.

In addition to this leasing for private development provision,
the State has delegated to municipalities fronting on Lake Erie,
certain powers as to use and control of waters.and soil of the lake,

Section 721, 04 provides,

Any municipal corporation . . . a part of the shore
of the waters of Lake Erie may in aid of navigation and
water commerce, construct, maintain, use and
operate piers, docks, wharves and connecting
wharves, . . . on any land belonging to the municipal
corporation held under title permitting such use

and also over and on any submerged artificially

filled land . . . title to which is in the state, within
the territory covered or formerly covered by the
waters of Lake Erie in front of littoral land within
the limits of such municipal corporation whether such
littoral land is privately owned or not.

The second basis for ownership of the lands under Lake Erie
is found in the Submerged Lands Act of 1953 which provides, in part:

It is determined and declared to be in the public in-
terest that title to and ownership of the lands beneath
navigable waters within the boundaries of the re-
spective states and the natural resources within such
lands and waters and the right and power to manage
and administer, lease, develop and use the said lands
and natural resources all in accordance with applicable
state law be, and they are, subject to the provisions
hereof, recognized, confirmed, established and vested
in and assigned to the respective states or the persons
who were on June 5, 1950 entitled thereto under the law
of the respective states. (43 USCA 1311)

The Illinois Supreme Court in Bowes v. City of Chicago, 3 Ill.

2d 175, 120 NE 2nd 15 (1954), determined:
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The State of Illinois does own the land under the
waters of large lakes within its boundaries as

do other states of the union. The recent so called
Tide Lands Act, "Submerged Lands Act, " recogniz-
cd and reaffirmed such title in the states. Thus
large portions of I.ake Michigan, east of the City

of Chicago are within the boundaries of Illinois

and are owned by the state.

Navigable rivers and streams are placed in a different

catigory from Lake IIrie. In Gavit v. Chambers, 3 Chio, 496,

the Court held:

That the owners of lands situated on the banks of
fresh water navigable streams are owncrs of the beds
of the rivers to the middle of the siream, as at
common law.

This investiture of title, however, is modified by the
notion, that,

Title and rights of littoral and riparian owners in
the subaquacious soil of navigable waters within
the limits of a statc are governed by the laws of
the state subject to the superior authority of the
Federal Government. State v. Cleveland and
Pittsburgh Railway Co., supra.

In the case of State ex rel Anderson v. Preston 2 O. App.

2nd 244, 207 NE 2nd 664, (1963) the Court of Appeals for I'ranklin
County affirmed The rule of Gavit supra, holding that:
An abutting owner on a navigable stream holds title to
the middle of the bed of the stream, adjacent to his
property.
As a result, the following may be adduced: While the owner

of lands along the banks of a navigable stream or river own land

to the center line, their proprietorship and ownership rights are
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governed by the law of the Sté’r.e, subject to the superior authority
of the Federal Government.

In Rheinfrank v. State of Ohio (an unreported decision)

the main contention of the State of Ohio was that a portion of the
Maumee River, designated as the Maumee Estuary, was part of
Lake Erie and hence subject to the control of the state. Rheinfrank,
the owner of land adjacent to the Maumee River claimed title to

the center of the Maumee River., The scientific and geological

facts as elicited at trial, which were upheld on appeal, pointed out
that given the definition of Lake Erie, (no longer the low water mark)
the plaintiff, Rheinfrank was the rightful owner of the lands to the
center of the Maumee River.

As to the non-navigable bodies of watecr, a similar rule
applies. A non-navigable inland lake is the subject of private
ownership, and where a non-navigable inland lake is privately
owned, neither the public nor an owner of adjacent land whose
title extends only to the margin thereof, has right to boat upon

or take fish from its waters (55 O Jur 2nd, Page 223, Waters and

Water Courses).

C. POWERS OVER LAND

1. Generally

As previously discussed, the state may legislate in areas
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deemed to be matiers of state-wide concern. In Staie ex rel v. City

of Akron 173 Ohio State 189, 181 NIE 2nd 26, (1962) the Supreme Court
recognized:

Due to our changing society, many things which were once

considered a matter of purely local concern and subject

strictly to local regulation, if any, have now become a

matter of state-wide concern creating the necessity

for state-wide control.

As a result, the following may be concluded: Once a power is
classified as a power of local self-government, it does not remain so
forever. Instead, changing factors, and realities of modern, technical
society will often require the removal of a certain authority from the
pigeon hole of local self-government. Such was the case with airport
zoning, discussed elsewhere and such appears to be the case with the
exercise of authority under a Coastal Zone Management Program.

In addition to the doctrine of state-wide concern, the State
possesses constitutional authority by virtue of Article II, Section 36
1o legislate for the "cénservation of the natural resources of the
State. "

In interpreting this Section the Court of Appecals of Stark County %
addressed itself to the question of ''whether the State can regulate or

exercise any degree of control over the use of private property to this

end.' State of Ohio v. Martin, 105 Ohio App. 469, 152 NE 2d 898

(1957) The Court answered this question in the affirmative.
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Thus i’g is clear that the State may regulate land use for
conservation purposes by virtue of the direét constitutional grant and
in addition may exercise authority over land use when it becomes a
matter of state-wide concern.

An analogy to the situation existing in the shore zone can be

made in the justification for airport zoning regulation.

2. Airport Zoning

- Under Chapter 4563, the General Assembly has authorized
the legislative authority of specified local political subdivision to
engage in zoning so as to eliminate an airport hazard, defined as:

. Any structure or object of natural growth or use of
land within an airport hazard area which obstructs the air
space required for the flight of aircraft in the landing
or taking oif at any airport or is otherwise hazardous
to such landing or tkaing off of aircraft,
Section 4563. 01 provides the definition of Airport Hazard
bt Area as:
Any area of land adjacent to an airport which has been
declared to an Airport Hazard Area by the Division
of Aviation in connection with any airport approach
plan recommended by such division.
In Hageman v. Board of Trustees of Wayne Township, 23 Ohio
Misc. 93,259 NE 2nd 162, (1968), airport zoning authority was
initially challenged. The area to be regulated was that portion of the
‘ territory in about and surrounding Wright-Patterson Air Force Basc.
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The Court of Common Pleas, Montgomery County held that, The Wright-
Patterson Air Force Base zoning regulations, as adopted, tended to:

Limit the lighting in the corridor (the approach and take
off area), the density of the concentration of people with-
in the corridor, by limiting development to two residences
per acre, and limit the height of structures and objects

of natural growth therein.

The Court determined that the regulations imposed a taking of property
for which just compensation must be paid. The Court said:

Zoning is an exercise of police power for the benefit

of an entire community. Iach tract must accept its
share of reasonable restrictions as they relate to

the mutual benefit of all. However, in this case all

the regulations are solely for the benefit of WPAFB
which is the only land not controlled by the proposed
zoning regulalions . . . In the instant case, the only
beneficiary and object of the zoning altempt by the

local regional board pursuant to state statuie is the
United States of America. The attempt by state and
local authorities goes too far. It must be recognized for
what it is: A taking for public use for which compensation
must be made under the Constitution.

The decision of the Common Pleas Court was upheld by the Court

of Appeals, in Hageman v, Board of Trustees of Wayne Township, 20 Ohio

App. 2nd 12, 251 NE 2nd 507 (1969). While the Court recognized that the
regulations were designed to assure the safety of the people and property

now in the hazard zone and people and property who would be in such

zone if the arca were permitted to be developed, the Court determined that
there was no threat {o the safety of the people and property in such ar.ea,

now or in the future, inherent in the development of the area in quesiion under

the township zoning plan. Instead the Court identified the source of the

66



threat to their safety as being in the "oresent and future uses of
Wright-Patterson Air Force Base, ''uses for the benefit of a
governmental agency. The Court concluded therefore, that a
taking of private property for public use had occurred,

The airport zoning statute weathered its first constitutional

attack in Village of Willoughby Hills v, Corrigan 29 Ohio St. 2nd

39 278 NE 2nd 658, (1972). The Supreme Court addressed itself

to the same question as had been presented in Hageman, supra, namely
whether or not the regulations imposed were a reasonable exercise

of the police power or instead were unreasonable, hence an uncon-
stitutional taking. It was determined by the Court, that a taking had
not occurred and that the airport zoning regulations, adopted in
accordance with the provisions of Chapter 4563, designed {o reduce
airport hazards, were a constitutionally permissible exercise of the
police power of the state, as long as such regulations were necessary
to insure the safety of aircraft in landing and taking off and the

safety of persons occupying or using the area and the security of
property thereof. At the same time the Court recognized that if the
enforcement of any zoning regulation, as to specific property, results
in an unconstitutional taking, the Court could either enjoin the operaticn
of the airport zoning regulation or direct the institution of eminent

domain proceedings.
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" As the evidence did not show an impairment of use or
diminution in value, " the Court held that a taking had not, in fact,
occurred,

‘The second, and more important question, for the purposes of
the discussion of a potential Shore Zone Management Program was:

Whether, to the extent thaf they (the airport zoning

laws) authorize the adoption and enforcement of airport

zoning regulations within the territory of a municipality

are constitutional or unconstitutional as in conflict

with the home rule powers of the municipal corporation

under Article 18, Section 3 of the Constitution.

Herein lies the distinction between airport zoning and zoning
in general. As earlier discussed, and because zoning is classified as
a power of local self-government (i, e. the zoning of a particular area
does not ordinarily have extra territorial effect), the General Assembly
may not tell the municipality what it can zone, but it may only
designate the procedures to be used in the enactment of zoning regulations.
In the field of airport zoning, the General Assembly not only has set forth
the procedure which must be followed by municipal corporations
for the enactment of zoning legislation (Section 4563, 06; provides
for a public hearing following at least 30 days notice of said hearing)
but also has enacted certain standards and criteria to be used as guide-
lines for the adoption of zoning regulations. The criteria are designated

in Section 4563. 07 which provides in pertinent part:

In determining what regulations are necessary, each
political subdivision or Airport Zoning Board shall

68



consider, among other things, the character of the
flying operations expected to be conducted at the airport,
the per cent of slope or grade customarily uscd in
descent ar ascent of the aircraft expected to use the
airport with reference to their size, speed and type,

the nature of the terrain within the airport hazard

area, the character of the neighborhood, and the uses

to which the property to be zoned is put or is adaptable.

Section 4563, 03 sets forth the ''reasonableness standard' for the
regulation and restriction of height to which structures may be erected
or objects of natural growth may be allowed to grow.

An obstruction of air space in an Airport Hazard Area

rising to a height not in excess of 40 feet above the

established elevation of the airport or 3 feet for each

100 feet or fraction thereof, its location is distant

from the nearest point in the perimeter of the airport,

whichever is greater, shall be prima facie reasonable.

The Supreme Court, thus, was forced to deal with the contention that
the General Assembly, by imposing substantive zoning limitations

on rnunicipalities (i.e. not merecly prescribing procedures for the
enactment of zoning ordinances) and adopting affirmative guidelincs

for the exercise of the zoning power was infringing on the municipality's
constitutionally granted "powers of local self-government.' The Court
succinctly stated the proposition:

The municipal corporation asserts that the trial judge

erred in failed to hold that the home rule power under

Section 3, Article 18 of the Ohio Constitution, to zone

gives it the exclusive right to zone within its territory;

that therefore 4563, 03 (which sets forth the reasonable

standard) is unconstitutional to the extent that it

proports to confer zoning authority on others.

The Court resolved this problem by relying on the docirine of state-wide
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concern, as earlier expounded:

The Constitution does not preclude state action

on matters of state concern, and we agree with

the holding of the trial court that the safety and

welfare of persons above and on the ground in

the vicinity of modern day airports is a matter of

state concern.

Evidently, the Court recognized that once the matter has
become of such general interest that it is necessary to make it subject to
state-wide control so as to require uniform state-wide regulation,
the municipality can no longer legislate in the field so as to conflict
with the state.

D, REVIEW OF EXISTING STATE LEGISI.LATION AS IT REILATES TO
THIE SHORE ZONE

Any discussion involving existing state legislation, must
necessarily begin with the competing and conflicting interests
which are apparent merely on the face of the legislative pro-
nouncement. A guick reveiw of the matrix entitled Manner of
Impact (Appendix F) demonstrates the degree and severity of
conflict between not only different levels of government, but also
between different departments and agencies within the state
government, and betwecen different divisions within the same depart-
ment of the state government.

The Coastal Zone Management Act requires special consideration

70



for vital areas. The matrix clearly demonstirates that virtually
every entity has some measure of control, either direct or indirect
over vital and or unique areas. One need only look at the measure
of control that certain entities have over estuaries, which may be
vital and or unique areas. Port Authorities have direct control over
areas designated as estuaries, even though'their main purpose and
function is to develop and to promote shipping and other means

of tfade using port facilities. At the same time, variousdivisions
within the Department of Natural Resources have direct conirol
over areas designated as estuaries, but their authority and power,
as well as their interests are oriented toward the preservation and
maintenance of such areas in their natural state.

As a result, there must be a necessary trade-off between
developmental and ecological and natural considerations. The
statutes do not reflect how this conflict is 1o be resolved and,
indeed, only an analysis conducted on an instance by instance basis
\%/ould so indicate. Because unique areas are also often vital areas,
their use frequently results in competition among interests, conflicts
and trade-offs,

In the case of key resources on the matrix, there appears to
be a less dispersion of control among state agencies, local government,
and interstate and regional commissions. This is especially true in

state control of mineral resources. An example is the broad and all
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incompassing powers granted to the Division of Ol and Gas over the
dirlling of wells. Indecd, the authority given to that division allows
it to pre-empt the field of oil and gas regulation. Similar control
has been given to other entities to regulate key resources.

It appears that this {ntengified regulatory authority is due
to the high degree of state-wide concern in the preservation and use
of key resources.

Many governmental entities have some measure of control
over hazard areas i, e. flood plains and erodable areas, Munici~
palities may control land within their boundaries as may counties,
and townships. State agencies also are involved in these areas.

In this case, as in the case of most situtations involving land use,
authority for regulation is fragmented.

Key Activity Areas denote those areas essential to the
orderly development of the state and environmental considerations.

Few entities have any measure of control, over energy production

apparently, and this may be reflected in the desire, as it was because

it is a matter of great state-wide concern. In such cases a central
and cohesive authority for administration purposes cxists.

In the area of key activity many entities have substantial
involvement., This appears to stem from the fact that many key
activities are inferrelated, have substantial economic inpact

and effect extensive amount of resources, especially land.



As an activity has a greater aconomic impact, the more
centralized will be its authority and administration e. g. Public
Utilities.

It is our opininn that a Coastal Zone Management Program
would, to a great extent, require a reorganization and a change
in the powers and authorities granted to the entities presently
- having some measure of control over vital, unique, key

resource hazard and key activity areas. With the adoption

of a Coastal Zone Management Program, these entities would exercise
their authority in compliance with the plan as adopted for the

Lake Erie Shore Zone,

It is clear from this review of existing state legislation
that the 1egislature in recent years has addressed itself o the
complexity and interrelationship of the state's problems. This
has resulted in the enactment of statutes dealing in a broad and

| comprehensive fashion with areas of general concern and has
produced new state agencies with far ranging authority e. g.
Department of Tranzportation and E, P. A. and has required
existing agencies to broaden their approach e.g. Division of
Reclamation., This legislative trend appears to favor the com-
prehensive approach required of Ohio by the Coastal Zone

Management Act.
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CONCLUSIONS AND RECOMMENDATIONS

A. OVERVIEW OF COASTAL ZONE MANAGEMENT

Any plan for the management of the Ohio Lake Erie Shore Zone
must recognize the dual relationship that exists regarding activities
in the shore zone.

There are two distinct relationships which determine the kind
and quality of management which can realistically be achieved;

vertical relationships and horizontal relationships.

1. Vertical Relationships

Virtually any major decision relating to the development or
restoration of the Lake Erie Shore Zone is subject to either passive
or active review by governmental agencies in ascending order. Local
governments are called upon to deal with such matters in a number
of ways, but most commonly in such regulatory areas as zoning and
building permits and in providing utilities, streets and basic services,
Local governments and local districts also have a direct interest re-
lating to the positive and negative affects on their base of taxation,
and the general effect on the quality of community services they

provide.



County governments have essentially the same concerns as local
governments, but are viewed in a larger geographic context. In highly
urbanized counties, their role in land use planning and other such
regulatory areas is very small. In counties that are only nominally
urbanized, the county's role is more significant.

Regional concern with Lake Erie Shore Zone activities can in-
volve local and county governments, which are not directly affected,
through an assortment of regional agencies that are either concerned
with regional operations (e.g., public transit) or with regional planning
(e.g., NOACA). Another matter of regional concern is the limited
amount of state and federal resources which are available to a
region. The allocation of these resources within the region necessarily
has an effect on all entities within it.

The State of Ohio has a direct concern with shore zone activities
because of its mandate to preserve and protect Lake Erie and its shore
zone as an irreplaceable resource belonging to all the people of Ohio.
IPurther, it has a responsibility to promae those activities which are
beneficial to all citizens of the zone and the State. Lake Erie is an
economic resource as well as a natural resource and fosters key in-
dustrial and commercial activities that are integral to the fiscal well-

being of Ohio.
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Also, under a variety of federal laws, the State is required to
assume a partnership role with the federal government in assuring
that certain federal requirements are met regarding activities in
the shore zone; e.g., air and water pollution.

Finally, federal government, especially in post World War II
years, has asserted its role over a number of activities fundamental
to the Lake Erie Shore Zone. Increasing federal intérvention has
been inspired by the realization that activities by Ohioans can have
a direct effect on citizens of neighboring states and the nation of
Canada.

Thus, any intelligent management approach to the Lake Erie
Shore Zone must clearly recognize that an extremely complex series
of intergovernmental relations are set in motion by significant shore
zone activities. The Lake Erie Shore Zone has perhaps the most
complex series of intergovernmental relationships in Ohio.

It is our belief that any effective management program for the
shore zone will require either a tremendously increased sharing of
powers among various layers of government or the assumption of
primary responsibility and authority for shore zone activities by a
single governmental level.

It is also clear that because of the vast array of governmental
entities concerned with shore zone decisions, a system combining
management by exception and management by objective will be required

in dealing with shore zone activities.
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For the purposes of this study, management by exception is defined
as a system in which the State of Ohio, as the primary manager of the
shore zone, establishes broad objectives and lays down criteria which,
if followed, will result in general objectives being achieved. Under
this system, units of government below the state level would be free
to perform their functions with a minimum of supervision by the State.
The State would exert an active management role oniy in those situations
where local and regional agencies deviate substantially from the standards
established by the State. State intervention thus would be the exception
rather than the rule.

Management by objective is defined as a system with more
intensive State involvement intended to be used in those situations where
any shore zone activity can have a major effect on unique and vital
areas. In the use of management by objective, the State itself would
provide day-to-day management consistent with a State established plan
intended to insure that specific goals and objectives are realized within

a fairly specific time frame.

2. Horizontal Relationships

While vertical coordination of governmental levels in the shore
zone presents a serious challenge, the horizonial relationship between

shore zone activities is perhaps even more difficult to coordinate.
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Within each layer of government exist agencies with basic
functional responsibilities which often results in competitive philoso-
phies between agencies at the same governmental level. An obvious example
is the philosophy of those concerned with transportation, regardless
of level of government, versus the philosophy of those concerned with
preservation of open space, regardless of level of government. Another
example is economic development interests versus environmental
protection interests.

These differences stem generally, although not always, from the

simaple fact that bordering the 265 miles of mainland coast line is an

exhaustable supply of land, and competition for the use of this re-

source is growing keener by the day.

These horizontal or functional relationships are sometimes further
complicated by differences between agencies in the same functional
areas at different levels. Thus, agencies with the same general goals
do not necessarily share a uniform approach to meeting these goals.

It is imperative that a uniform approach to activities in the
coastal zone be developed--based on law--and that such an approach
be evolved with maximum opportunity for impuat from all functional areas
at all levels.

With a uniform approach supported by a consensus of the user
groups--whether it be called a master plan or a general policy statement

or general criteria--it should be possible to implement a management
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program for the shore zone that can be administered in a timely,
efficient, and coherent manner.

In analyzing the horizontal relationships that must be dealt with
in any management program, we must again conclude that only a system
combining management by exception and management by objective is

workable.

B, OVERVIEW OF GOVERNMENTAL AUTHORITY

1. State of Ohio

A review of existing state legislation in Ohio finds that the state
government has broad authority to control many activities impacting
on the-shore zone of Lake Erie.

First, the State has absolute direct authority over the Lake and
is owner of the lake bed below its waters.

The only major dispute in this area revolves around the location
of the shoreline. The quastion exists of whether the shoreline is
established by low water datum or high water datum and whether it
includes an estuary or marsh.

The most recent legal activity relating to the location of the shore-

line-~-Rheinfrank v. State of Ohio-- indicates that the State is not the

owner of land below the surface of the water in an estuary, but rather

that the land is ovvnéd by the adjacent property owners. The State does,

however, have some control over waters in such situations.
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A further review of existing state authority shows that the state also
poss-esses broad authority to control many key resources and key
activities within the Shore Zone Planning Region. Among these are such
activities as energy production, transportation, water and air pollution
and resources such as wildlife and minerals.

Where the State appears to have little or no authority is in the
control of specific land uses within the shore zone, o-ther than through
the use of eminent domain or in cases where lands are already owned
by the state.

Land use controls are now exercised primarily by municipal
corporations, townships and other local entities without regard to state
statutes other than those statutes delagating such power. The only

xception to this pattern occurs in matters which are of state-wide
concern.

Any extension of the State's authority on matters of land use in
the shere zone will require a precise definition of the shore zone and
a set of standards or criteria relating to permissible uses and activities
in the zone. This is clearly the single most glaring gap in the state's

present authority and the one which is most difficult to remedy legally.

2. Local Government

While in the abstract the State of Ohio has broad power and authority
when compared to that of local government, as a practical matter, local

government has much greater influence over activities within the Shore Zone.
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This is especially true in matters of land use. Traditionally the power
to zone and control land use within the borders of each community was
granted exclusively to the governmental subdivision having jurisdiction
over that territory.

The degree of influence which the State and the Legislature have
over the local governmental unit depends upon where that unit acquired
its power and where it stands in horizontal relationsk;ip to the State of
Ohio.

The county is the largest governrﬁental unit but for the purposes
of zoning and land use regulation its powers are limited. Becauseit
is a wholly subordinate political subdivision of the State, the county
possesses only that authority which has been specifically delegated
to it. The Legislature has imposed a number of substantive zoning
restraints on counties (e.g., limiting the authority to zone only in un-
incorporated territory within the county, and has mandated that cartain
uses within the unincorporated territory may not be classified out of
existence).

The most powerful unit of local government is the municipal
corporation. DMunicipal corporations, under Article 138 Section 3 of
the Constitution of Ohio, may e);ercise all powers of local self-government.
Since zoning is classified as a power of local self-government, munici-

palities may substantively zone i.e. classify certain territory by con-
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sidering local health, safety and wellare factors. 'These decisions may
be generally made without regard for any legislative enactments or
provisions, unless a matter has been declared to be of state-wide
concern.

The existence or non-exigtence of a charter in a particular munici-
pality affects only the procedure for enacting substantive zoning regulation.
If a municipality has a charter which sets forth zoniﬁg procedures, the
municipality may follow those procedures and disregard the state
statutory procedures. If a municipal corporation has a charter which
does not contain a procedure for zoning or is exercising its powers in the
absence of a charter, state legislation setting forth the procedures to be
used in zoning certain parcels of property, must be followed.

The third governmental unit within Ohio is the township. A township
is a craature of statute and derives all its powers from the Legislature,
rather than from any constitutional grant; As a result, the township may
only exercise the zoning authority specifically given it by the Legislature.
The Legislature, if it chose, could take all zoning authority away from the
township and provide directly for zoning from a state board, commission or
agency. While this is not politically feasible the Legislature could terminate
township zoning authority.

Under the Lake Erie Shore Zone Management Program, the State
must be able to exercise some measure of confrol over local zoning classi~-

fications and decisions. This presents little problem as to counties and
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townships since the General Assembly has vested them with power subject
to certain limitations, and it can just as easily divest them of that power,
or place certain substantive limitations upon the exercise of their power.
Municipal corporgtions present a different problem. Since their zoning
authority is based upon constitutional enactment, the General Assembly
may not ordinarily impose restraints on the exercise of that authority.
For this reason, the study cansidered the viability and propriety of a
constitutional amendment either limiting the zoning powers of a municipal
corporation or creating an exception to their exercise. The time table
for enactment of a Shore Zone Management Program requires that
implementation take place in less than two years. The constitutional
amendment alternative was eliminated because of the difficulty of securing
passage of such an amendment within this ftwo year time span and the
probability of extreme opposition to such a scheme.

The only remaining alternative, which the study considered was a
legislative enactment based upon evidence of biological, economic,
geological, environmental, and ecological need; its goal being to preserve
and develop the natural resource, Lake Erie, and its shore zone for the
benefit and use of all of tﬁe people of the State of Chio. While any state
enactment setting forth substantive restrictions on local zoning power would
seemingly fly in the face of the powers of local self-government, this

study has determined that a properly drafted statute, supported by scientific
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and other evidence justifying imposition of restrictions on municipnl

zoning authority would be consistent with the doctrine of statewide concern.
Thus, the Ohio Legislature, under the doctrine of statewide concern may
enact laws to effectuate a unified and consistent policy to best protect the
interest of the people of the State. Thus, if the evidence shows that the
preservation, maintenance or development of land within the shore zoning

is essential to the State's recreational, environmental, or economic interests
and needs, it is a matter of state concern and any subsequent state enactment
will be valid. Under these circumstances state legislation will prevail over

local enactments.

C. GENERAL FINDINGS AND RECOMMENDATIONS

In examining the current legal and administrative arrangements which
impact on the Lake Erie Shore Zone, this stady attempted to piripo'mt major
inadequacies in the current management system and to suggest a new manage-
ment system to correct them. Further, the study attempted to analyze the
attitudes of citizens and public officials toward shore zone management in the
belief that no meaningful management system can be created or implemented

without support from a consensus of those affected by it.

1. MAJOR EXISTING INADEQUACIES

a. Lack of Definition

No level of government has clearly defined the physical boundaries
of the Lake Erie Shore Zone. The zone, therefore, is in the eyes of the

beholder. Since there is no agreed-upon definition of the zone, management
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is an impossibility. The major question is simply, '""Where is the

Shore Zone?"

b. Fragmentation of Authority

Authority over various activities in the shore zone is scattered
among all layers of government. Currently no level has been assigned
primary responsibility for controlling shore zone activities in a co-
herent fashion. Before any effective management program can be

undertaken, the question must be answered, "Who will manage?"

c. Lack of Goals and Objectives

Even with a precise shore zone definition and a clear legislative
mandate assigning responsibility, intelligent management of the shore
zone cannot take place until goals and objectives for the management
program have been formulated. Because the zone is an exhaustible
resource capable of meeting a variety of needs, it will always inspire
competition among diverse user groups; commercial, industrial, re-
creational, environmental, etc. Goals and objectives recognizing those
diverse interests--and supported by Ohioans generally and shore zone
residents specifically--are essential to any management plan. Thus

we must attempt to answer the question, "Why manage the Shore Zone?"
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d. Lack of a Uniform Land Use Plan

Agreement on general goals and objectives is not sufficient to
deal with the hard, day-to-day decisions which have to be made re-
garding land uses. Not only are there no uniform goals and objectives
underpinning all land use plans in the shore zone, in some areas there
are no land use plans at all. Even where plans exist, a lack of pro-
fessional planning expertise makes their implementation uneven. With-
out such plans setting forth generally agreed upon goals, land use de-
cisions will continue to be made both in the public and private sectors
based on narrow geographic and economic considerations. Without
agreement on what land uses are both permissible and desirable, no
management program can be effective. Thus, there is a need to re-

solve, '"What is to be managed?"

2. ATTITUDES

An effective Lake Erie Shore Zone management program will re-
quire an understanding and appreciation of the attitudes held by public
officials and citizens toward the shore zone. Among the most import-

ant of these are:

a. Lack of Perspective

A1l of the inadequacies cited above can be said to stem from a lack
of understanding of the unique and intrinsic value of Lake Erie to the

State of Ohio. Many Ohiocans and especially those residing in the Shore
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Zone have not been appreciative of these values. Exploitation and misuse
of Lake Erie and its adjacent land has only in recent ycars become a matter
of broad public concern and only then after doom-laden forecasts of the
Lake's future. The study found that many citizens and officials who live

in the shore zone and have authority over it have little concern for the
shore zone or the resource it represents. They seem to take Lake Erie
for granted and fail to recognize the opportunities which intelligent shore
zone use can provide. Educating the people of Ohio of the importance of

the shore zone and Lake Erie is a matter of highest priority.

b. Recognition of State Role

It is recognized by those currently involved in shore zone manage-
ment at the local level that the State of Ohio should assume a leadership
role in shore zone management activities. At the same time, local
officials clearly do not want to give up their voice in matters which

directly effect land use within their governmental boundaries.

c. Impact Recognition

The study found that many agencies do not recognize the signifi-
cance of the impact they have on the shore zone. There is a clear need
for key government officials to more fully understand the impact of their

day-to-day decisions on the kind and nature of shore zone activities.
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d., Citizen Involvement

A clear and important distinction exists between those persons who
live or own property in the shore zone and those who live outside the
shore zone, but take a recreational or environmental interest in it.

It is clearly easier for those citizens with no direct vested interest

in the shore zone to favor severe land use regulations. These differ-
ences are similar in many ways to those attitudes expressed in recent
years in the debate over strip mining control in Ohio, with citizens in
the coal-bearing regions less inclined to favor controls than residents

elsewhere.

D. SPECIFIC RECOMMENDATIONS

The following are specific recommendations for the implementation
of the IL.ake Erie Shore Zone Management Program. These recomrmen-
dations were formulated taking into account the requirements of the
Coastal Zone Management Act and weighing alternatives from the
standpoint of legality, political feasibility, efficiency, and potential

costs.

1. DEFINITION OF THE COASTAL ZONE

The establishment of precise boundaries for the Lake Erie Shore
Zone is critical. From the legal standpoint, the zone may extend only

so far as is reasonable and necessary o control those uses having a

direct and significant impact on coastal waters, and therefore may be

deemed matters of state-wide concern. The depth of the zone need not

be uniform from border to border as long as direct and significant impact
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can be demonstrated.

The zone should be gble to include fully, unique and vital areas which
may in some cases extend further inland than in other areas, e.g., wet
lands, estuaries and marsh lands.

Primary concerns in defining the shore zone were (a) making it large
enough to insure that management activities would be meaningful (b) making
it small enough to insure management would be possible and (c¢) making the
. definition as clear and reasonable and legally defensible as possible.

In studying the proper definition of the shore zone, a variety of alter-
natives were considered. They include:

(1) defining the entire nine-county Shore Zone Planning Region

as the shore zone, with each county being entirely included.
Analysis
Such a zone would appear to be too large and complex involving,
for example, the non-shore zone-related governments in the
urbanized counties, such as those in southern Cuyahoga County.
Under Regulation 923.11 of the Act, "The area must not be so
extensive that a fair application of the management program
becomes difficult or capricious.'
(2) defining the shore zone as that area including water sheds
for all streams flowing into Lake Erie in Ohio.

Analysis
Such a shore zone would be extremely large involving the
State in management activities several counties removed
from Lake Erie and would be legally indefensible. Such a

90



zone would encompass territory having no direct and significant
impact on coastal waters. Thus, the scheme would resemble
a patch work quilt; some areas within this zone would require
state participation and other areas, because of the lack of
direct and significant impact on coastal waters would require
no state participation.
(3) defining the shore zone as an area extendirig inland the depth
of one township from the shore of Lake Erie.
Analysis
A shore zone so defined was seriously considered but eliminated
becéuse while such a boundary may be administratively conven -
ient it would only be acceptable if it approximated a boundary
developed according to what uses have a direct and significant
impact upon coastal waters. This definition would not approximate
the needs of the program, i.e. there might be areas having a
direct and significant impact upon coastal waters lying outside
of the one township boundary as contained in this definition.
(4) defining the shore zone as a éombinatiun of an area encompassing
the instantaneous peaks, estuaries and high water datum.
Analysis
This definition suffers from the standpoint of clarity. Further-
more, given the presen: confusion of the law as to the definition

of the boundaries of ' ake Erie, i.e. State of Ohio vs. Rheinfrank ,

such a definition ~.ight create a great amount of litigation.
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(5) defining the shore zone as an area ranging inland from the shoreline
as far as 10 miles.
This definition of the shore zone appears to be too large and would
require management over activities with little or no relationship
to the shore zone.
A number of variations of the above were also considered. Any
definition will require some degree of subjective judgment and will
have some imperfections. The definitions of the shore zone requires,
in our opinion, more extensive discussion. The recommendation
which follows is intended fo serve as a point of departure for that
discussion.

We recommend the following definition for the Lake Erie Shore Zone

Management Program:

The Lake Erie Shore Zone shall be an area which includes all of the
waters of Lake Erie within the State of Ohio and which ranges intand
from the high water datum of Lake Erie a distance of 1, 000 yards,
more or less. All resources and activities taking place in the afore-~
mentioned area should be subject to management by the State of
Ohio insofar as they have a direct and significant impact upon

coastal waters and include unique and vital areas of state-wide concern.
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In addition the coastal zone heretofore defined, should be
expanded to include unique and vital areas adjacent to it
which are areas of state-wide concern.

The boundary definition as recommended is the best of the alter-
natives for the following reasons: The uniform one thousand yard boundary
would be satisfactory for the sake of administrative convenience. In
addition, almost any land use within the 1, 000 yard z‘one would appear
to have some direct and significant impact on coastal waters, and there -
fore, be a matter of state-wide concern. Furthermore, such a boundary
is legally defensible in that the necessary connection between regulation
and need for regulation could be drawn.

The entire area recommended for the shore zone would be
subject to minimal management by the State of Ohio. Those
areas added to the recommended zone and certain areas,
within the zone so designated, should be subject to optimal
management by the State of Ohio. Further explanation of
minimal and optimal management is provided later. It is
further suggested that the establishment of the inland boundary
for the shore zone use, should employ wherever possible
clearly understood and definable political boundaries or

physical elements.
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The study maintains that this definition is one which most satis-
factorily combines the necessary factérs of administrative convenience,
legal defensibility and positive effect i. e. the zone would be large enough
to insure that management activities would be meaningful yet small
enough to permit effective management.

Finally, it was deemed desirable to place as little burden as possible
upon the local governments within the shore zone. P;or this reason, a
narrowly defined shore zone with deviations only where necessary, will
require minimal state intervention into matters traditionally categorized
as local in nature.

2. ESTABLISHMENT OF CRITERIA AND PERMISSIBLE USES WITHIN
THE COASTAL ZONE

The Coastal Zone Management Act mandates that participating states
be able to manage their coastal or shore zones with one or a combination of
the following methods:

(1} State establishment of criteria and standards for local implemen-
tation, subject to administrative review and enforcement.

(2) Direct state land and water use planning and regulation.

(3) State administrative review for consistency with the program,
with power to approve or disapprove after public notice and hearings. The
Act calls for the State to define permissible land and water uses which have

a direct effect on coastal waters.
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Coastal waters, the Act says, are those within the territorial
jurisdiction of the United States consisting of the lake itself, its connecting
waters, harbors, roadsteads, and estuary-type areas snch as bays,
shallows, and marshes.

This study reviewed a number of methods which might be used
to determine permissible land and water uses in the Coastal Zone.

Among the alternatives considered were:

(1) Authorizing local government agencies to establish uses without

state involvement.

Analysis

This does not appear to comply with requirements of the Coastal

Zone Management Act. Regulation 923.12 requires that the

state develop and apply a procedure for defining permissible

land and water uses within the coastal zone which have a direct

and significant impact upon coastal waters. Generally local
governments have insufficient facilities and lack the expertise

to conduct the necessary inventory of natural resources and to
analyze the environmental impact of reasonable resource utilizations.

(2) Authorizing local government agencies to establish uses

consistent with criteria set by the State.

Analysis

This appears to be a viable alternative and a variation of it is

embodied in the recommendations which follow.
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(3) Authorizing regional planning agencies to establish uses
following state criteria.

Analysis
This was eliminated because no level of government, including
the agencies themselves, considers regional planning agencies
to be the proper vehicle for implementing a Shore Zone Man-
agement Program. Because of the remoténess of regional
planning agencies from the citizenry this alternative is now
considered politically feasible.

(4) Direct action by the State to establish uses without involvement
of locan government.

Analysis
This alternative was eliminated in recognition of the import-
ance of local governmental support in an effective management
program. Except in situations of local inaction or where unique
and vital areas are involved, local governments deserve the
opportunity to provide input.

{5) Establishment of uses by a special commission composed of
state, regional, and local officials and citizens.

Analysis
This appears to be a viable alternative and a variation of it is

embodied in our recommendation.
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It is our recommendation that a temporary commission be established

to include representatives of state departments, the legislature, and

local and regional entities.

The temporary commission, chaired by the directory of the Ohio
Department of Natural Resources, would be served by existing staff of the
Ohio Department of Natural Resources and such other staff as may be re-
guired of other departments.

The temporary commission would be charged with responsibility for
establishment of criteria to be followed in determining permissible land
uses in the shore zone. We believe that it is essential to establish uniform
criteria to be applied throughout the zone in order to achieve effective
management. Further said criteria should be based upon the State interest
in Lake Erie and its shore zone.

To this end, the temporary commission should prepare draft criteria
which it feels might apply to land use in the shore zone.

Such draft criteria should then be circulated to official and interested
citizens in the shore zone for their consideration and be publishad in news-
papers of general circglation throughout the zone,

Prior to the adoption of final criteria, the temporary commission
should conduct a series of public hearings (5 or more) in various areas of
the shore zone to give citizens an opportunity to comment on the criteria.

Written comments should also be encouraged.

97



T'inal adoption of the criteria should be done under provisions of
the Administrative Procedures Act to give the criteria the full effect
of lawful regulations.

As part of its function, the temporary commission should be
responsible for an inventory and designation of areas of particular con-
cern within and adjacent to the shore zone, as required by the Act.

This should include:

(1) Areas of unique, fragile or vulnerable habitat.

(2) Areas of high natural productivity or essential habitat for
living resources.

(3) Areas of substantial recreational value.

(4) Areas where development and facilities are dependent upon
utilization of, or access to, coastal waters.

(5) Areas of unique ecologic or topographic significance to industrial
or commercial development.

(6) Areas of'urban concentration.

(7) Areas of significant hazards, if developed, from storms, slides
and floods.

(8) Areas needed to protect or replenish coastal lands.

Adequate consideration must also be given to the national interest
involved in the siting of facilities necessary to meet needs beyond those local

in purview.
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It is recommended that two categories be developed for application in

these areas included in the shore zone.

1. Areas of Minimal Management

This should include all areas within the coastal zone. Such areas
should be subject to the minimum regulation necessary to fulfill
the objectives of the Coastal Zone Act.

Analysis
In these areas the recommendations which follow provide for

direct local regulation consistent with State established criteria.

2. Areas of Optimal Management

This should include all areas within the coastal zone or adjacent
to it where intensive regulation is desirable because of unique
value.

Analysis
In these areas the recommendations which follow provide for

direct State regulation.

3. AUTHORITY AND PROCEDURE REQUIRED

It is recommended that the Ohio General Assembly enact '"The Lake
Erie Shore Zone Management Act."

The proposed legislation would create the temporary commission
referred to above and empower it to establish the required criteria and

designations recommended in this study.
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The legislation would also define the shore zone as herein recom-
mended. Further, the legislation would authorize the designation of
minimal management and optimal management areas as might be re-
quired in the future and provide a means to amend criteria as conditions
require.

"The Lake Frie Shore Zone Management Act' ‘should establish a
permanent mechanism to enforce the criteria recommended by the tem-
porary commission and procedures to be followed by state and local
éovernment to provide continuing management of activities with direct

and significant impact on coastal waters.

Establishment of a Permanent Commission

The Act should provide for establishment of a permanent commis-
sion to oversee management of the shore zone.
In considering what mechanism could best provide management of the
shore zone, a number of alternatives were considered. They included:
(1) Establishment of a new multi-purpose agency concerned with
land use in the shore zone.
Analysis
This would require substantial amendment to the existing Ohio
Code and necessitate the creation of an entirely new govern-
mental structure. For reasons of cost and feasibility, it was

eliminated.
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(2) Designation of an existing state agency to assume total re-
sponsibility for the shore zone.

Analysis
Because many state agencies now have some shore zone respon-
gibility, this recommendation would require stripping current
authority from many departments and would diminish expertise
available in specialized departments. For reasons of political
feasibility and efficiency, this alternative was eliminated.

(3) Creation of a semi-autonomous agency similar to the Ohio Turn-
pike Commission to manage the shore zone.

Analysis
This was eliminated for reasons of cost, efficiency and political
feasibility on essentially the same grounds as previously stated
for (1) and (2).

(4) Delegation of authority to regional agencies presently in existence.

Analysis
Regional agencies are on record as not favoring assumption of
responsibility for the management program. In addition, other
levels of government do not see regional agencies as viable
management agencies. Thus this alternative was eliminated.

(5) Creation of a Coastal Zone Agency with regional components.
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Analysis
Its major weakness's are its potential cost and political infeasi-
bility.

(6) Creation of a review-board type agency with full-time board
members.

Analysis
This alternative merits consideration although it would require

creation of a new governmental structure with attendant costs.

- From an efficiency standpoint, this alternative suffers by elimi-
nating the role of existing departments presently involved in shore
zone activities.

. (7 Deiegation of total authority to local governments.
Analysis
This alternative does not comply with requirements of the Coastal
Zone Management Act.
= (8) A miXture of direct local control and direct State control through
existing agencies.
Analysis
A variation of this alternative is reco:ﬁmended.
1t is recommended that there be created a Lake Erie Shore Zone
Management Commission composed as follows: The director of the Ohio
. Department of Natural Resources who shall serve as chairman, the director

of the Department of Economic and Community Development and the director
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of the Environmental Protection Agency, and four citizens who reside
in communities included, at least in part in the shore zone, two of whom
shall be appointed by the Governor, one of whom shall be appointed by
the Majority Leader of the Ohio Senate, and one of whom shall be appointed
by the Speaker of the Ohio House of Representatives. No more than four
of the members of the commission shall be of the same political party.
Staff for the Lake Erie Shore Zone Management Commission should
be provided by the Ohio Department of Natural Resources and such other
agencies as may be required.
Offices of the Shore Zone Management Commission should be cen-
trally located in an area as accessible as possible to the shore zone, and
the commission should seek to make its meeting accessible to citizens

with an interest in the shore zone.

Procedures for Shore Zone Management

It is the intent of these recommendations to suggest a system for
Lake Erie Shore Zone Management which permits local government to
retain the maximum degree of decision making.

However, it is important to note that surveys and interviews con-
ducted in the course of this study show that both local and regional officials
believe that the State of Ohio must take the lead role in Liake Erie Shore
Zone Management. They acknowledge that the State appears to be the only

level of government within Ohio which can look beyond local and regional
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corncerns,

It is recommended that the Lake Erie Shore Zone Management Act
require the adoption of master plans to govern land uses within the
designated shore zone.

The Act should provide that after state criteria have been adopted,
local governmen:t\(s\igg f.given up to one year to adopt master plans, or modify
existing plans, consistent with the criteria and permissible uses established
in the State regulatioﬁs for those areas of the shore zone designated as
areas of minimal management.

The Act should further authorize the Lake Erie Shore Zone Manage-
ment Commission to adopt, within one year and subject to the provisions
of the Administrative Procedures Act, master plans for those areas designated
as areas of optimal management. Such plans clearly must also be consistent
with the established criteria.

1t is recommended that local master plans be submitted to the Lake Erie
Shore Zone Management Commission for review. This will provide the
Commission with specific information regarding future input on the shore zone.

The recommendation for the adoption of master plans by both local and
state governments is made in the belief that master plans assist both public
and private sectors in dealing with specific land use decisions. Criteria alone
are subject to misinterpretation. Properly'de‘vised master plans and legally

adopted maps make clear to both present and potential land owners the
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1imitétions they may face regarding land use. Master plans also can
greatly assist public agencies in programs of land acquisition and in
the management of publicly-held land.
Three alternatives may be considered regarding state approval
of local plans. The Act might:
(1) Require direct approval by the Commission of each plan
submitted.
(2) Prdvide for automatic approval of each plan unless the
Commission specifically disapproves it within a specific
time period, perhaps 90 to 180 days.
(3) Provide for automatic approval, unless the Commission goes
into court to set aside the plan.
We are inclined to favor recommendation number two but believe
the matter needs further discussion.
In approving or disapproving any plan, the Commission could only
regulate those uses having a direct and significant impact on coastal waters,
If local government agencies fail to submit the required plan, the Shore
Zone Management Commission should be authorized to use direct state land
and water planning techniques and staff to establish a plan for the locality.
The management of such a state-established plan would be left to local
government; consistent with the overall management program.
In order to insure compliance with the approved plan, the Shore Zone

Management Commission should be given the power to file suit in the



Common Pleas Court if the plan is violated.

Any change in an aﬁproved plan should be required to be resubmitted
to the Commission for approval or disapproval in the same way as the
original plan. The Act msy provide that changes to permit certain uses--
for instance, construction of a single family home--be specifically ex-
empted from resubmission to the Commission.

Variances and non-conforming uses present particular problems that
require a somewhat different approach.

If a land owner or other interested party appeals to a local zoning
board of appeals for a variance involving a particular piece of property
within the shore zone, and said variance is approved by the local board
of zoning appeals, the Act should provide authority for the Commission to
appeal that decision into the Court of Common Pleas as an interested party
and provide for some automatic stay of issuance of a permit until running
of appeal time.

b This would require the zoning board of appeals of any given locality
to notify the State Commission of any variance which it grants.

The legislation should further provide that if a zoning board of appeals .
disapproves the request for a variance, and a land owner appeals that de-
cision to the Court of Common Pleas, the State Commission may intervene in
Court as an interested party, if the Commission determines that the decision

may have a direct and significant impact on coastal waters.
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These procedurcsvwould make maximum use of well established and
viable mechanisms without requiring creation of new procedures and
authorities.

With regard to non~conforming uses, the new legislation will en~
counter the same difficulties as any new zoning plan and determination of
what constitutes an already established non-conforming use will continue to
be a problem to be dealt with on an individual basis.

The Commission should also regulate policy between different depart-
ment or divisions of the state government who may have competing or con-
flicting interests within the shore zone.

The Commission will have to establish policy and permissible land
uses for state owned lands--both those which the state already owns and in
coordinating acquisition of new state lands. Particular emphasis must
be placed on the orderly development of the submerged lands of Lake Erie
in order to insure the fullest development consistent with other uses of the
area, 1l.e. recreational, industrial, etc. The Commission must further
be able to establish criteria and permissible uses for municipally-owned
lands in those areas and activities which constitute an area of statewide
concern.

In those areas properly designated as areas of optimal managemeant,
the Shore Zone Management Commission should be authorized to review

and approve or disapprove all changes in land use, all building permits,
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and all other activities having a direct effect on coastal waters. Such
review should be undertaken on an individual project basis. No agency
of lozal government should be permitted to issue permits without state
approval.

It should be stressed that this recommendation is made with the
view that the designation of optimal management areas would be a
selective tool used only in unique situations. At the same time, without
the possibility of such strict regulation, certain invaluable resources in
the shore zone will be lost forever.

The preceding recommendations are made because they combine
input from all levels of government and the people of Ohio. The special
temporary commission with its diverse membership would analyze the
scientific evidence for which it has expertise, draft criteria and submit
it to local government. Local officials with special knowledge of their
community would implement the criteria. Only their failure to participate
in the program would require the State to directly intervene and develop

the master plan for territory located within their communities.

4, FINANCING COASTAL ZONE MANAGEMENT ACTIVITIES

These recommendations are intended to provide effective management
of the Coastal Zone within reasonable fiscal parameters. The procedure
recommended would require a minimum of costly new governmental struc-
ture and would maximize use of existing structures at both State and local
levels.

108



However, it is obvious that an effective program of Coastal Zone
Management will require additional expenditure of tax dollars by both the
State of Ohio and local and regional agencies within the shore zone. This
study did not attempt to provide a detailed analysis of costs likely to be
incurred and such costs will depend upon the precise management prozram
adopted.

It is clear that start-up costs will be significant, especially as they
relate to the preparation of master plans in the shore zone by local and
state governments. The activities of the Temporary Commission will also
require funding.

Finally, the need to provide staff for the Coastal Zone Commission
and/or State agencies serving the Commission, will require an appropriation of
additional funds by the Ohio General Assembly. While some of the needs of
the Commission can be met by existing State agency staffs, the Commission's
work load will be such that no State department should be expected to assume
it without an additional appropriation for that purpose. The study recom-
mends that, in additional to funding shore zone activities of State agencies,
that the Ohio General Assembly appropriate funds to provide for 100%
planning grants to agencies charged with the responsibility for master
planning in the shore zone.

The cost of processing of variance and other similar requests could
be offset by fees charged for their processing. Such fees should be mini-

mal.
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The costs likely to be incurred in the conduct of an effective
Coastal Zone Management Program will likely be returned muny times
over as a result of the more economical and intelligent use of the shore
zone of Lake Erie and should eventually result in reducing the financial burden
on the public sector currently incurred as a result of lack of planning.
From the standpoint of cost effectiveness, a proper_ly conducted Lake Erie
Shore Zone Management Program should be a bargain for Ohio.

5. RECOMMENDATIONS FOR FOSTERING POSITIVE SHORE ZONE
ACTIVITY

During the course of this study, it became obvious that a wide range
of legal and administrative tools are needed to deal with the complexities
of the Lake Erie Shore Zone.

The management mechanism proposed earlier must be accompanied
by a program which provides positive incentives to foster desirable shore
zone activity.

It should be emphasized that shore zone management must not be
solely a program of preservation of the status quo in the zone.

While negative development must be discouraged, positive develop-
ment must be equally en‘couraged. This.positive development might in-
clude activities as diverse as improved recreational facilities, marine-

related research centers, and many others.
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The study recommends that further study and consideration be

given to positive approaches and especially to the following:

(1)

(2)

(4)

(5)

(6)

(7

(8)

(9)

Increased allocations of Federal pass~through funds by the

State to finance activities, especially land acquisition and

capital improvements in the Lake Erie Shore Zone.

Increased allocations of State mmies, especially capital im-
provements funds, to finance beneficial shore zone improve-
ments.

A marching grant program with local governments to help
finance local projects beneficial to the shore zone.

A program of state tax incentives to encourage desirable
development in the shore zone and encourage the relocation of
undesirable activities.

A State program to acquire, hold, and lease land in the shore
zone to insure continuation of beneficial uses.

State~financed relocation for those individuals or firms currently
having non-beneficial uses, and who are desirous of relocating.
Increased efforts to open to public access lands now held by
Federal, State, and local government.

Increased supply of publicly-owned land through negotiated trades
of outside the zone.

Rate incentives for utilities to undertake placement of lines under-

ground.
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(10) Special focus by the Department of Economic and Community
Development on development activities in the shore zone.

(11) Establishment of a special seminar program involving both
State and local administrators with mutual concern in shore

zone managemendt.
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of 1972 and Regulations



An Act

To ertadlish a vational policy and develop n national progran for the munage
ment, Leneticiul use, protection, and development of the land aud water
resonrces of the Nation's cuastal zones, and for other purposes.

Be it enacted by the Senate and Honse of Representatives of the
United States of America in Congress assembled, Uhat the Act entitled
“An Act to provide for n comprebensive, long-rangre, and coordinated
national program in marine science, to establish a National Council on
Marine Kesources and KEngineering Developient, and a Commission
on Murime Science, Engineering and Kesources, and for other pur-
po3es”, approved June 17, 1966 (30 Stat, 203), as amended (33 17.5.C.
11001124}, is further ainended by adding at the end thereof the fol-

ving new title:

TITLE HI—-MANAGEMENT OF THE COASTAL ZOXNE
v BHOWT TIVLE
Sec. 301, This title may be cited as the “Constal Zone Management
Act of 19727,
CONGRESSIONAL FINDINGS

Sec. 2. The Coneress finds that—

‘ {2) There is 2 pational interest in the effective mana~ement, bene-

ficial use, protection, and development of the coustal zone;

(b} The constul zone 1< rich 1n a variety of natural, commercial. rec-
reational. tudnstrial and esthetic resonrees of nmedinte nnd potential
value to the prisent and futwre well-being of the Nation:

(c) The mereasing and competing demands upon the lands and
waters of our coastel zone occasioned by population erowth and eco-
nomic development. includine requirements for mdustey, commerce.
residential development, recreatinn, extriaction of mineral resonrves
und fossil fuels, trunsportation and navization, waste disposal, and har.
vesting of fish, sheiltish, and other living pmrine wvsonrces. have
resulted 1n the loss of living mavine resources, wildhife. nutrient-rich
areas, pernunent and adverse changes to ecologieal systems, decreasing
open space for pnubilic use. and shoreiine erosion:

(d) The coastal zone, and the fish, shellfish, other living marine

wsfesources, snd wildlife therein, nre ecologically fragile and conse-
quently extremely vulnerble to destruction by man's elterntions:

(e) Important ecological, cultural, historie, and esthetic values in
the cousl:\\ zoue wliich are essential to the well-being of nli citizens are
being irretrievably dumaged or lost:

(f) Spevial natueal and seente characteristics nre hetng damaged by
ill-planied development that threatens these values;

g} In hizht of competing demands and the wrgent need to protect
and to give igh priosty to natural systems in the coastal zone, pres-
ent state and local iustitutionat arrangements for planning and regu-
lating land and water uses in sueh arens are inudequate : and

(h) The Key to more etfective profection and use of the Innd and
water resources of the coastal zone 1= to encournge the states to exercise
their full authority aver the lands and witers in the eoastal zone by
asststing the states, in cooperation with Feder! and local povermments
and othier vitally affected interests, in developing land and water use
programs for the coastal zone, including unificd policies. criteria,
standards, methods, and proeesses for dealing with land and water
use decisions of more than {ocal signiticance.

DECLARATION OF POLICY

Sec. 303. The Congress finds and declares that it is the national

policy (a) to preserve, protect. develop, mnd where possible, to restore -

or enhanwx, the n~ources of the Nation's coastal zone for this and
succeeding menerations, (b) to snconrace and assist the stites toexercise
eflectively their recponsibalities in the eoastal zone throngh the devel-
opment and inplementation of manageent progmms to uchieve wise
uso of the land and water resources of the cosstal zone givine full
consideration ta ecologicnl, cultursl, historie, and esthetic values as
well 23 to needs for ceconumic development, (¢) for all Federal agencivs
engaged in progrums aifecting the coastal zone to cooperate and par-

COASTAL ZONE MANAGEMENT ACT OF 1972 =

. . (PL 92-583; signed by the President October 27. 1972) R
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ticipate with state and local governments and recional arenci>s in
effectuating the purposes of this title, and (d) to cncourage the par-
ticipation of the public. af Federzl, state, and local governiments and
of regional srencres 1 the development of coustal zore management
programs. With respect to implementation of such manacunene pro-
grams, it 15 the natienal policy to encouceie cooperation amony the
various state and regional ageneies including establishment of intec-
state and regional agrecments, cooperntive procedures, and joint action
particularly regurding envivonniental probiems.

DEFINTTIONS e

Sre. 204 For the purposes of this title—

(2) “Constal zone" means the constal waters (includiang the lands
therein and therennder) and the adjacent shorelunds (including the
waters therein and thereonder), strongly inflnenced by each other and
in proximity to the shorelines of the several coastal states, and includes -
transitionad and ntertidul areas, salt mavshes, wetiands, 2nd beaches
The zone extends, in Great Takes witers, to the intecnaticuai bound-
ary between the United States and Uanadu and, in other areas, scawned
to the outer limit of the United States tecrrtorial sea. The zone extends
mnland from the shervelines only o the extent siecessary tu conted
shorelands, the uses of which have a direct and sicnificant impact on
the coastal waters. Fxcluded from the coastal zone are lanids the use
of which is by law subiect solely to the discretion of or which is held in
trust by the Federal (rovernment. its vilicers or agents,

{b) “Constal waters’” means (1) in the Great Lakes area, the waters
within the territorial jurisdiction of the United Ntates consisting of
the Great Lakes, their connecting waters, herbors, voadsteads. and
estuary-type areas such as bavs, shallows, and marshbes and (2) 1n
other areas, those waters, adjacent to the shorelines, which contain 2
measuralie quantity or percentage of sea water, includine, but not
limited to, sounls, bays, luzoons, bayous, Ponds. and estuaries,

{c) “Coastal state” means = state of the United Stutes in, or bor-
dering on, the Atlantic, Pacific, or Arrtic Ocean, the Gult of Mexico,
Long Island Sound. or one or mnre of the Great T.akes. For the pur-

0s28 of this title, the term also includes Puerto Rico, th» Virgin

slands, Guam, and American Samona. °

{d) “Estuary” means that pact of a viver or stream or other body
of water having ununpaiced connection with tha open sea, where the
sea water is meusnrably difuted with fresh water derived from lund
drainage. The term tncludes estuarv-type arsns of the Great [akes.

{e) “Estuarins sanctuary™ menns a research area which muy includs
any part or all of an estuary, adjuining transitional aveas, and adja-
cent uplands, constituting to the extent feasible a natural unit. set
aside to provide scientists and students the opportunity to examnine
over a period of time the ecological telationships within the area.

(£) ~Secrvetary™ means the Secretary of Conmerce.

{z) “Management progean inclules, but is not Jimired to. a com-
prehensive stutemeni i words, maps, tHustrations, vr otlier inediu of
communication, prepared and adopred by the state inaccordance with
the provisions of this title, setting forth objectives, policies. and stand-
ards to guide public and private uses of lands and waters in the enastal
zone,

(1) #*Water use™ menns activities which are conducted in ar on the
water; but idoes not thean or inclhude the establisivuent of any woter
quality standard or eriterin or the repulation of the discharire or cunoff
of water pollutants exeept the stawdards, criterin, ar regulations swhieh
are incorporated in nny program as requirad by the provisions of
section 307(f).

{i) “Land use™ means activities which are conducted in or on the
shorelands within the coastal zone, subject to the requirenicnis out~
fined in section 307 (g). - .

. Lo .. . T ey

MANIMEMENT PROGRAM DEVEIOPMENT GRANTR

Sec. 305. (a) The Sccrvtary is authorized to minke annnal rontsto .

any coastal state for the purpose of assisting in the develarnnent of u
thaaggement program for the land and water resources of its coastnal
zone, - o
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FEDERAL LAWS

(b} Suclimanagrenent progsram shall inchade s

(1) anadentilication of the bonndaries of the coastal zone sub-
jeet tothe manasement progean;

(23w detmition of what shall constitute permissible land and
water wses within the coastal zone which have a divect and sienifi-
enntaspaet o the coastal waters;

(3) an mmventory and designation of areas of particuine con-
evin within the constal zone:

(1) anadentication of the means by whiach the state proposes
1o exett control over the band and water uses peferred to i para-
seaph (23 of thus subsection, wnclnding a hsting of relvant con-

stitutional provsions, legislative enactments, regulations, and

Judicad decivions:

(3) broad enndelines on priority of wses in p:\l'tirnlzlr arens,
trediedine \l»x':‘lﬂv.l”_\' those uses of lowest pl‘lnl‘l!_\':

(6) a deserption of o organizationad structure proposed ta
unpleent the manacerent pracram, mcladineg the responsaibili-
ties and intereelation-hips of locall aveawide, state, regional, and
inferstate acencnes i the management process. '

(e} The eranes slall not exceed 6623 per centum of the costs of the
proceam inany one vear and no state shall be eliaible to receive more
than three annual ceants purenant to this section, Federal funds
recetved from other sources shall not Le nzed tomateh sneh crants. In
order to qual {y for rrants under this section. tie ~state mus~t reasonably
demonstrate to the sanisfaction of the Seeretary that such grants will
be ysed o develnp a manacement program consistent with the regnire-
ments ~et forth i section 506 of this title. A frer making the tatial
srant fooaconstal state, no subsequent geant shait be made under thes
etion niness the Seveetary dindds that the stare s satisfactoridy devel-
oping suel namnagenent progran.,

(Y Upon completion of the development of the stare’s nnacvinent

progesns, tne state shall <obmit such progrim to the Seerctary for
review wud approval pursnant to the provizions of sterion 30w of this
title, or suel other actinn as he deems neces~arv, On tinal approval of
surh procran by thie Secretary, the state’s ehunbibity for rurther orants
under tus section shall temonate, and tie state shall be ehgible for
crants nnder section 3ot of this nitle.
T (e} Grints under this section shall be alloeated to the states based
on riles and recnlations promulgated by the Secretary: fProvided,
horeecer. Tiat o nanasenient progrant developriuent grant under this
section shail be noude th excess of 10 pee centuin nor less than 1 per
centum of the total amount appropriated to carry ont the purposes of
this section,

{f) Grants oc portions thereof not obligated by a stare during the
fixeal vear for winel they were fivst autharized to be oblicated by the
stute. or dnring the fizeal yvear immedntely followmg, shall revert to
the Seervtary, soed shiadi be added by him to the funds available for
grants ueler this section.

() With the approval of the Secretary. the stute may allocate to a
Tocat governnuent, to an areawide agency desienated under section 204
of the Deronstration Cities and Metropolitan Development Act of
1965, to a reconal aveney. or to an interstate zeency, a portion of the
arant under this section, for the purpose of carvying out the provi-
stons of this section.

(h) The authority te make rrants under this section shall expire on
June 30, 1977,

ADMINISTRATIVE GRANTS

Sy 306, (a) The Secretary is anthorized toanake annual grants to
any coastal aite for pot more than 6625 per centum of the costs of
admunisteriioe the state’s manngrement program, if he approves such
program i acenrdance withe subsection (¢} hereof. Federnl funds
reened from other sourees shiall not be used to pay the state’s share
of cvsts. :

(b Such rrauts shall be atlocated to the states with approved pro-
grams basd on miles wnd reeidations promulzated by the Seeretary
uhich shuali take into acconnt the extent aml nature of the shoreline
and area covered by the plan, popalation of the area, and other rele-
vant factors: LProvided. howers e That no annual admimsteative grant
under this section shall be maude inexcess of 10 per centum nor less than
1 per eentum of the total amount appropriated to carry out the pur-
poses of this section

() Priorto seanting approval of a management program sulanitted
by a coustal state, the Seeretary =hall find that:

(1) Thestate has developed and adopted a sy eement progeam for
its coa~ial zone in accordance with rules and reculntions promuliated
by the Seervtary, after notiee. and with the opportuwnty of fll paotici-
paution by rdevant Feleral agenetes, state azencres, focid grovernments,
repiopal ormzations, port anthorities, and other interested parties,
public und private, which is adequate to earry ont the purposes of this
title and is consistent with the policy declanvd in section 303 of this
title,

(2) The state haas:

(A coordmated s proream with loeal, areawide, and inter-
state plans applicable to avens within the coastal zone existing on
January 1 o} the vear in which the state’ manrzement provoun
i3 submitted to the.Secretary, which plans have been developed

by local povernment an areawide ageney desienated pumsiant to
regulations estabhshed under section 204 of the Demonstration
Cities and Metropohitun Development Act of 19€6) a regional
ngency, or gn interstate aeney und

(B} estublished an ettective inechanism for eontinuings con-
sult:atron and contdmation botseen the mamaement ageney desie-
mated pursuant to paracraph 13) of this subsection wned with loeal
governments, anterstute arvnetes, regional azenvies, wend eaw ide
nencres withn the coastal zone 1o assute the full patieipetion
of such local sovernments and agencies in carcying aut the pur-
poses of thus title.

{3) The state has Leld publie heatings in the development of the
manarement progean,

() The neiegement progrion amd any changes thercto have been
reviewed nnd approved by the Governor,

th) The Cavernor of the state has desienated o single agzency to
reeeive and administer the geants for iuplementing the maagement
progruom required under parneraph (11 of this sabeection.

(1) The state is arganized to implement the nanagzement program
reqiured under parageaph (13 of this subsection. i

(V) The state has the anthorities necessary to implement the pro-
gram, including the aurhority required under subscction (d) of this
section,

(8) The manarenment program provides for adequate consideration
of the national mterest mvelved in the siting of facilitios necessary
to et requirements whicl ave other than locad i nature, )

() The management procrm makes provision for procedures
whereby specific arens may be desiznated for the purpose of preserv-
g or restoring them for their conservation, recivational, ecological,
or esthetic values. .

(d) Prior to granting approval of the munagement program, the
Secretury shall tiznd that the =tate acting throusd its chasen awrency or
agencies, including local covernments, areawide arencies desizmated
under section 207 of the Demonstration Cities and Metropolitan
Develupment Aet of Honis, rerional agencies, or interiate acencies. has
anthority for the numerement of the constal zone in acconlance with
the management prozizun, Sucl authority shall inchide power—

(1} to ndimmister land and water use recmilations, control devel-
opment in order to ensure comphanee with the manazement pro-
gram, and to resolve contiivts mnony competing uses: and

() to acquiy fee sunpie and less than fee siimple interests in
Faneds, waters, und other property throueh condenination or other
means when necessary 1o aclieve conformance with the manage-
ment pporram,

(e) Prior to granting appeoval. the Secretary shall also find that
tha program provides:

{1} for any one or a combination of the following rrenerul teeh-
niques for control of land and water nses within the constal zone:

(-\) State establishment of criteria and staudards for local
impdementation. subject to administrative review and enforce-
ment of compliance :

_{(B) Direct state land and water use planning and regula-
tion: or

(C) State administrative resiew for consisency with the
nunagement program of all development plans, pmjuwcts, or
land and water use reculations, including exceptions and
variances thereto, proposeid by uny state or local authority or
private developer, with power to approve or disapprove after
public notice und an opportunity for hearings.

(2) for a method of assuring that local land und water use
regulations within the coustad zone do not univasonably restrict
or exclude land and water uses of regional benebit,

(f) With the approval of the Secretary, n state may allorats to a
local govermment, an arveawide azreney desigmated wnder section 204
of the Demonstration Cities amd Metropoistan Developinent Act of
1066, » regrional ageney. or asc lersiate ageney. o portion of the siunt
under this section for the purpose of careyinge ont the provisious of this
sectron: Lroeided, That suele allocation shall not relieve the state of
the responaibility for ensurnge that any funds so 2 loeated wee applied
i furtheranee of such state’s approvial nmnasenient progranu

() The state shall be authorized to winend the management pro-
zrun. The moditication shall be in accordance with the procedures
required under subsection te) of this seetion, Any amendinent or
munlttication of the progran omst be appreosed by the Secretary before
nddittonal wdininistrative grants are made to the state under the pro-
srun as amemded.

(1) At the diseretion of the stute wid with the approval of the
Secretary, o pnmgenient progeam bay be developad andd adopted in
serments so that mnediate sttention ay be devoted to thoe aress
within the coustad zone which most uesently need management pro-
prwns: rovided, That the state adequaieiy provides for the ultinimie
covrduation of the various sernents of the s narenient program into
u single wnihied progemin and that the unitiel program will be con-
pheted as soon ws a3 teasonably peacticable,
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INTYRAGENCY COORDINATION ANU COUTEHATION

Sre. ovt. (n) Liv carrying ont his fanctions nnd n'S[)()l\ti.lll.llilil'S
under this title, the Secretury shadb consnle wirhy, coopernte with, mlu(l,
to the muaximttine extent practicnble, coardinato his activities with
other interested Federul weeneies,

{b) The Seeretary shall not approve the manngement program sub-
mitted by a state puesiant to section 506 unless the views of Frderal
ngvneies prnetpadly wifected by sueh progmm have been adequately
considered. In caso of werious disugreement Ietween any }‘&:tl\fr;ll
reney and the state i the developmient of the program the Secre-
tary. in cooperation with the Exeeuttve OQiliee of the President, shall
seek to ediate the ditferences, ) ) o

()t Eael Fedeml ageney condneting or supperting uetivities
directly affeeting the constel zoue =holl comluet or support these
activities in n manner whicl s to the maximum extent practicalle,
consistent with npproved state MBI IEnt prosoims,

(2y Any Fedemt ageney which =hall undertake any development
project in the coastal zone of a state shull insure that the project is,
to the maxinim extent practicable, consistent with approved state
mansgrment programas. . .

(3) After fnal approval by the Seeretary of a state’s management
progom, any upphennt for a requived Federal license or permit to
conduet an activity atfecting hind or water uses in the coastal zone of
that state shall provide in the application to the licensing or permit-
ting nygency a certifiention that the proposed activity complies with
the state’s approved progeum amnd that such activity will be eonducted
in & maaner consistent with the program. At the sume time, the appli-
-t shall furmish to the stute or its designnted ryenev a copy of

s certitication, with all necessary information and data. Each coastal
smgdite shall establish procedures for publie notice in the crse of all such
certifications and, to the extent it deems appropriate, proceduces for
public hearings in connection therewith. At the earliest practicuble
titne, thw state or its designated agency shall notify the Federal ageney
concernvd that the stute concurs with or objects to the applicant's
certification. If the state or its desionated ageney fails to furnish the
required nofificetion within six thonths after receipt of its copy of the
spplicant’s cort licution, the stite’s concurrence with the certification
shail be conclizively presuned. No license or permut shall be granted
by the Feloml azeniey unril the state or its destmated ageney has con-

. carred with the applicant’s certitication or until, by the state’s failure

to act, the conciirrence is conclusively presumed, unless the Secretary,
on his own jimtiative ot upon nppeal by the applicant, finds. efter pro-
viding & reasonabile opportunity for detniled comments from the Fed-
eral azeney involved andd from the state. that the activity is consistent
with the objectives of this title or is otherwise necessacy in the interest
of nntional security.

(d} State end local zovernments submitting applications for Fed-
eral assistance under other Federl programs atfecting the coastal zone
shall indicate the views of the appropriate state or local agency as to

the relationship of such activities to the approved manasement pro--

gram for the coustal zone. Such applications shall be submitted and
coordivated in accordance with the provisions of title IV of the Inter-
overnmental Coordinatinn Act of 1963 (82 Stat. 1093). Federal agen-
tes shall not approve proposeld projects that are Pronsistent with a
coastal stute’s management program, escept upon a finding by the
Seceetury that such peoject is consistent with the purposes of thistitle
ot necessary in the juterest of national security.

(e} Nothing in this title shall be construed— .

(1) to duminish either IMederal or stats jurisdiction, responsi-
bility, or rizlits in the ticld of planning. development, or control
of water resources, submerged faneds, or navigable waters; nor to
displace, supersede, limit, or wodify uny inferstate compuct or the
junisliction or responsibility of any legally established joint or
commcn arency of twwo or mare states or of two or more states and
the Federal Government; nor to hinit the authority of Congress
to authorize and fund projects;

(2) as supersedine, modifvine, or repealing existing laws appli-
cabl> to the various Federal wencivs: nor to atlect the jurisdiction,

owers, or prerocatives of the International Joint Commission,

Jnited States and Canada, the Permanent BEugineering Bourd,
end the United States operating entity or entitivs establishied pur-
suant to the Colinnbia Kiver Basin Treaty, sivaed at Washington,
Junuacy 17, 1961, or the International Boundarey and Water Cone-
mission, United States and Mexico.

(£) Notwithstandine any other provision of this title. nothine in this
title shall ia any way wileet any requirement (1) established by the
Federal Wauter Pollution Control Act, as emended, or the Clean Air
Act, s amended. or (2} established by the Federal Government or by
any stute or {ocal government pursuant to such \ets. Such require-
ments shall be incorporuted snoany progran developed pursunnt to
this titls and shall be the water poliution control and are poliution
control requirements upplicable to such progeain.

(g) When any state’s constal zone management progream, submiteed
fO_r approval or pruposed for mmditication pursuant to section S04 of
thls. title, includes mjuiremcnta as to shorelunds wineh nlso would be
8ubject to any Federnlly supported national lund use program which

may ba hereafler snacted, the Secretnry, prior th approving such pro~
sramcstudtobtain the concurtener of the Receetary of the Interior, or
such other Federal official as way bo desiznated to adiminister the
natwnal lnnd we progeam, with respect to that portion of the cunstal
zone management progmm aflvcting such inlnnd} areas.

PURLIC HEARINGS

Sees 3080 Al poblic heartngs required under this titls must ba
annoinced at least thirty days prior to the hearing date, At the time
of the aunouncewent, all avency materials pertinent to the hearinmy,
including dovuments, studies, and other data, must Iw made aviiaible
to the public fur review anil stndy. As sinilar matenals are subses
auently develnped, they shall he made avnilable tn the public as they
become available to the agency.

RYVIEW OF PERFORM ANCE

Sre. 309. (n) The Secretary shall conduct a continuine review of
the nunagement programs of the coastal states and of the performunce
of each state.

(b} The Secretary shalt have the authority to terninate any financial
assistance extended under section S0 and to withidaw anv nnexpended
portion of such assistance if (1) he dotermines that the stata is failing
to adhere to and is not justitied in deviating from the prograim
approved by the Secretary; and (2) the state has been given notice
of the propoesad termination end withdrawal and given an o portunity
to present evidence of adherence or justificatinn for uﬂter'mp; its
program, )

RECORCS -

Src. 310, {n) Each ncipient of o siant under this title shall lee
such records ns the Secretary shall preseribe. ineludine recoris which
fully disclose tire amonnt and disposition of the funds received umler
the ginnt. the total cost of the project or undertaking suppiied by
other sources, and such other records as will facilitate an edective
audiz.

(b} The Sccretary and the Cemptroller Generai of the U nited
States, or any of thetr duly anthnrized representatives, shall have
access for the purpose of audit nind examination ta any hooks, docu-
meats, papers, and reeords of the recipient-of the grant that are perti-
nent to the determination that funds granted nre nsed in accordance
with thistitle,

ADVISORY CO3MITTEE

Sec. 311 (a) The Serretary is nuthorized and duected to establish
a Coastal Zone Managenment Advisocy Committee to advise, eonsult
with, and nke recommendationsto the Secretary on mattors of policy
voncerning the coastal zone. Such commitree shall be coriposed of not
mare than fifteen persons designated by the Secretary and shall per-
forin such functions and operate in such a wanner as the Sceretary
may divect. The Secretary shall tnsire that the commirfee member-
ship as n group pessesses a broad vinnre of experience and knowledwe
relating to problems invelving manasement, vse, conservation, pro-
tection, and development of coastil zone resonrces,

(b} Members of the conunitter who are not vecular full-time
employvees of the United States, while serving on the business of the
conimittee, inclunding traveltime, wmay receive compensation no rates
not exceeding $100 per diem; and while so serving away from their
homes or regrular places of business may Le allowed travel expenses,
including per diemn in liew of subsistence, as authotized by section
3703 of title 5, United States Code, for individuals in the Govern-
ment service employed intermitteutly.

ESTTARINE BANCTUARIES

Sec. 312, The Secretary. in acrordance with rules and resulations
promulyated by Lim, is uuthorized to inake availuble to a cou~tal stata
grants of up to S0 per centum of the coxts of acquisition, development,
and operation of estuarine sanctaarivs for the purposa of creating
natural field laboratories to gather data and nake studies of the
natural and human processes occurring within the estuartes of the
coustal zone, The Federl share of the cost for ench such sanctuary
shall not exceed 32000000, No Federal funds received pursuant to
section 305 or section 306 shall be used for the purpese of this section.

ANNUAL REPORT

Sec. 313, () The Seeretary shall prepare and submit to the Presi.
dent for trunsinittal to the Coneiss not luter than Novemier 1 of ench
yeara report on the ndministmtion of tius title for the precedine fiscal
year. The report shalt include but. not be restricted to (1) an identiti-
cation of the state proemuns approved pursnant to this titdde during
tho preceding Fedem fiseal year and a deseeiption of those proomms;
(2) & histiner of the atates partictpating in the provisions of tins title
and a desersption of the statos of cach state’s proseins and its acenm-
phishments duving the preceding Federal fiscal year; (3) an itemiza-
tion of tho alivation of funds to the various coustal stntes and &

Copyright © 1972 by The Bure<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>