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INTRODUCTION

This handbook has been compiled and edited for the purpose of serving as a standardized,
ready reference for Virginia wetlands board members and the staff persons who support the
boards’ volunteer efforts. The handbook contains up-to-date copies of laws, guidelines, policies,
and informational statements such as Attorneys’ General opinions pertinent to wetlands and
dune management in Virginia. In addition, technical reports and advisories published and dis-
tributed by the Wetlands Program of the Virginia Institute of Marine Science, College of Wil-
liam and Mary are included. Beyond these staples of Virginia coastal management, discussions
of the permit process and the respective roles of the Virginia Marine Resources Commission
and the Virginia Institute of Marine Science are illuminated. This latter information should be
especially helpful to new appointees who wish to familiarize themselves with not only their
specific roles as wetland and dune managers, but also with the overall shoreline management
process within which the local wetlands boards play an integral role.

One of the primary motivations behind the production of this handbook is the need to institu-
tionalize the experience and technical base accumulated during the 19-year operation of the
wetlands program, given the necessary turnover involved with a decentralized volunteer
management system. The handbook is also designed to be constantly updated and revised. We
urge each person who is issued one of these volumes to aid in keeping the handbook
up-to-date by adding all new documents or reports to the appropriate notebook sec-
tion as they are issued.

These manuals are being provided to the localities and are intended to be assigned to each staff
and board member position. The handbook is to be handed down to his or her successor as each
board member or staff person leaves office. Keeping the handbook updated is of great con-
sequence given the importance of providing accurate and complete resource
materials to new board appointees as soon as they assume their positions on the
regulatory body.
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Local Wetland Board Contacts

And Meeting Times

Accomack County Wetlands Board

Contact Person: C. M. Powell, Secretary
Accomack County Wetlands Board
County Office Building
Accomac, Virginia 23301

Telephone Number:  (804) 787-5721
Fax Number: (804) 787-2468

Meeting Time: 4th Thursday

Charles City County Wetlands Board

Contact Person: Fred A. Darden
County Administrator
Charles City County
P.O. Box 128
Charles City, Virginia 23030

Telephone Number:  (804) 829-2401 ext. 201
Fax Number: (804) 829-5819

Meeting Time: As Needed



Local Wetland Board Contacts and Meeting Times

Chesapeake Wetlands Board

Contact Person: John King
Chesapeake Wetlands Board

Department of Planning
P.O. Box 15225
Chesapeake, Virginia 23320

Telephone Number: (804) 547-6176
Fax Number: (804) 436-8356

Meeting Time: 3rd Wednesday

City of Colonial Heights Wetlands Board

Contact Person: Vicky Minetree
Office of City Planner
1507 Boulevard
Colonial Heights, Virginia 23834

Telephone Number:  (804) 520-9275
Fax Number: (804) 520-9338

Meeting Time: As Needed

Essex County Wetlands Board

Contact Person: Linda Lumpkin
Assistant to County Administrator
Essex County Bd. of Supervisors
P.O. Box 1079
Tappahannock, Virginia 22560

Telephone Number:  (804) 443-4331
Fax Number: (804) 443-4157

Meeting Time: 3rd Thursday




Local Wetland Board Contacts and Meeting Times

Fairfax County Wetlands Board

Contact Person:

Telephone Number:
Fax Number:

Meeting Time:

Paula Stouder

Staff Coordinator

Fairfax County Wetlands Board
Office of Comprehensive Planning
Eighth Floor Centerpointe Bldg.
4050 Legato Road

Fairfax, Virginia 22033

(703) 246-1332 or (703) 246-1382
(703)273-5089

1st Wednesday

Fredericksburg Wetlands Board

Contact Person:

Telephone Number:
Fax Number:

Meeting Time:

D. R. Skinker

City Wetlands Board

1818 Charles Street
Fredericksburg, Virginia 22401

(703) 372-1010
(703) 372-1158

4th Thursday at 7:30 P.M.

Gloucester County Wetlands Board

Contact Person:

Telephone Number:
Fax Number:

Meeting Time:

Jean McFarland

Gloucester County Wetlands Board
P.O. Box 329

Gloucester, Virginia 23061

(804) 693-4040
(at the library) (804) 693-1477

2nd Wednesday




Local Wetland Board Contacts and Meeting Times

Hampton Wetlands Board
Contact Person: Patricia Thomas
Planning Department
22 Lincoln Street

Hampton, Virginia 23669

Telephone Number:  (804) 727-6142
Fax Number: (804) 727-6895

Meeting Time: 4th Friday

Hopewell Wetlands Board

Contact Person: Milton Martin, Secretary
Hopewell Wetlands Board
Department of Development
300 North Main Street
Hopewell, Virginia 23860

Telephone Number:  (804) 541-2267
Fax Number: none

Meeting Time: As Needed

Isle Of Wight Wetlands Board

Contact Person: Sandy Whitley

Dept. of Community Development
Secretary, Local Wetlands Board

Isle of Wight Courthouse

Isle of Wight, Virginia 23397

Telephone Number:  (804) 357-3191

Fax Number: (at courthouse building) (804) 357-9171

Meeting Time: 3rd Monday or As Needed




Local Wetland Board Contacts and Meeting Times

James City County Wetlands Board

Contact Person: Carolyn A. Murphy
Code Compliance Officer
James City County Wetlands Board
P.O. Box JC
Williamsburg, Virginia 23187

Telephone Number: (804) 253-6622
Fax Number: (804) 253-6663

Meeting Time: 1st Wednesday

King George Wetlands Board

Contact Person: Rob Price
Zoning Administrator
P.O. Box 246
King George, Virginia 22485

Telephone Number: (703) 775-7111
Fax Number: (703) 775-5248

Meeting Time: As Needed

King William County Wetlands Board

Contact Person: David Whitlow
King William County Wetlands Board
P.O. Box 215
King William, Virginia 23086

Telephone Number:  (804) 769-4927
Fax Number: (804) 769-4964

Meeting Time: 2nd Tuesday




Local Wetland Board Contacts and Meeting Times

Lancaster County Wetlands Board

Contact Person: Gil Unangst
P.O. Box 167
Lancaster, Virginia 22503

Telephone Number:  (804) 462-5220
Fax Number: none

Meeting Time: 2nd Monday

Mathews County Wetlands Board

Contact Person: Sherry C. Ashe, Administrative Assistant
Mathews County Wetlands Board
P.O. Box 839
Mathews, Virginia 23109

Telephone Number:  (804) 725-5025
Fax Number: (at library) (804) 725-7668

Meeting Time: 1st Wednesday

Middlesex County Wetlands Board

Contact Person: Cathy Wilson, Secretary
Middlesex County Wetlands Board
P.O. Box 423
Saluda, Virginia 23149

Telephone Number:  (804) 758-4305
Fax Number: (804) 758-0061

Meeting Time: 2nd Tuesday




Local Wetland Board Contacts and Meeting Times

New Kent County Wetlands Board

Contact Person: R. Joseph Emerson, Jr.
New Kent County Wetlands Board
P.O. Box 50
New Kent, Virginia 23124

Telephone Number:  (804) 966-9690
Fax Number: (804) 966-7135

Meeting Time: As Needed

Newport News Wetlands Board

Contact Person: Robert G. Bates
Port Development Administrator
City of Newport News
2400 Washington Avenue
Newport News, Virginia 23607

Telephone Number;  (804) 247-8437

Fax Number: (804) 247-2389
Meeting Time: 3rd Monday
Norfolk Wetlands Board
Contact Person: Karla Marshall
Environmental Services
645 Church Street

Norfolk, Virginia 23501

Telephone Number:  (804) 441-2152
Fax Number: (804) 626-1969

Meeting Time: 2nd Wednesday




Local Wetland Board Contacts and Meeting Times

Northampton County Wetlands Board

Contact Person:

Telephone Number:
Fax Number:

Meeting Time:

John L. Humphrey, Secretary
Northampton County Wetlands Board
¢/o Dept of Planning and Zoning

Box 538

Eastville, Virginia 23347

(804) 678-5872
(804) 678-5055

3rd Wednesday

Northumberland County Wetlands Board

Contact Person:

Telephone Number:
Fax Number:

Meeting Time:

Kenneth D. Eades

Zoning Administrator
Northumberland County Courthouse
Heathsville, Virginia 22473

(804) 580-8910 or 580-7921
(804) 580-4321

1st Thursday

Poquoson Wetlands Board

Contact Person:

Telephone Number:
Fax Number:

Meeting Time:

Deborah Vest, Secretary
Poquoson Wetlands Board
830 Poquoson Avenue
Poquoson, Virginia 23662

(804) 868-7151 ext. 25
(804) 868-0512

3rd Wednesday




Local Wetland Board Contacts and Meeting Times

Portsmouth Wetlands Board

Contact Person:

Telephone Number:
Fax Number:

Meeting Time:

Martha Little

Department of Planning
801 Crawford Street
Portsmouth, Virginia 23704

(804) 393-8836
(804) 393-5230

2nd Thursday

Prince William County Wetlands Board

Contact Person:

Telephone Number:
Fax Number:

Meeting Time:

Art Reynolds

Prince William County

Dept. of Public Works

4361 Ridgewood Center Drive
Prince William, Virginia 22192

(703) 335-6820
(703) 335-6828

As Needed

Richmond County Wetlands Board

Contact Person:

Telephone Number:
Fax Number:

Meeting Time:

Bill Duncanson

Land Use Administrator
Richmond County

P.O. Box 1000

Warsaw, Virginia 22572

(804) 333-3415
(804) 333-3408

4th or last Thursday




Local Wetland Board Contacts and Meeting Times

Stafford County Wetlands Board

Contact Person: Philip G. Thompson
Stafford County Local Wetlands Board
P.O. Box 339
Stafford, Virginia 22554
Telephone Number:  (703) 659-8668
Fax Number: (703) 659-6824
Meeting Time: 3rd Monday
Suffolk Wetlands Board
Contact Person: Scott Mills
Wetlands Staff
Dept. of Community Development
Division of Planning
P.O. Box 1858
Suffolk, Virginia 23434
Telephone Number:  (804) 925-6485
Fax Number: (804) 925-6386
Meeting Time: 2nd Thursday

Virginia Beach Wetlands Board

Contact Person:

Telephone Number:
Fax Number:

Meeting Time:

Lonnie Warren
Office of the City Engineer

Municipal Center
Virginia Beach, Virginia 23456

(804) 427-4131
(804) 426-5668

1st and 3rd Mondays

10



Local Wetland Board Contacts and Meeting Times

West Point Wetlands Board

Contact Person: Tammy Carter
Town of West Point Wetlands Board
P.O. Box 152
West Point, Virginia 23181

Telephone Number:  (804) 843-3426
Fax Number: (804) 843-4364

Meeting Time: As Needed

Westmoreland County Wetlands Board

Contact Person: Paul Jones
Secretary-Coordinator
Westmoreland County Wetlands Board
P.O. Box 467
Montross, Virginia 22520

Telelphone Number: (803)493-0121
Fax Number: (804).493-9309

Meeting Time: 4th Wednesday

Williamsburg Wetlands Board

Contact Person: Jack Hobbs
Williamsburg Wetlands Board
401 Lafayette Street
Williamsburg, Virginia 23185

Telephone Number:  (804) 220-6130
Fax Number: (804) 220-6109

Meeting Time: As Needed
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Local Wetland Board Contacts and Meeting Times

York County Wetlands Board

Contact Person: Cynthia Taylor
Dept. of Planning & Community Development

P.O. Box 532
Yorktown, Virginia 23690

Telephone Number:  (804) 898-0080
Fax Number: (804) 898-4201

Meeting Time: 1st Wednesday

12



Laws of Virginia
Relating to the
Marine Resources of the

Commonwealth of Virginia



Laws of Virginia

Chapter 2.1. Wetlands. .

Sec.

62.1-13.1. Declaration of policy.

62.1-13.2. Definitions.

62.1-13.2:1.  [Repealed.]

62.1-13.3. Standards for use and development of wetlands; utilization of
guidelines.

62.1-13.4. Marine Resources Commission to develop guidelines.

62.1-13.4:1.  [Repealed.]

62.1-13.5. Counties, cities and towns authorized to adopt wetlands zoning
ordinance; terms of ordinance.

62.1-13.5:1.  [Repealed]

62.1-13.5:2.  Administrative procedures.

62.1-13.5:3.  [Not set out.]

62.1-13.6. Appointment, terms, compensation, etc., of local wetlands boards;
jurisdiction of county wetlands board over wetlands in town.

62.1-13.7. Officers, meetings, rules, etc., of wetlands boards; records and reports.

62.1-13.8. Local governing body to supply meeting space and services for wetlands
board; removal of board member.

62.1-13.9. Permits required for certain activities; issuance of permits by
Commission. .

62.1-13.10. Commissioner of Marine Resources to review all decisions of wetlands
boards.

62.1-13.11. When Commission to review decision of wetlands board.

62.1-13.12. Procedure for review.

62.1-13.13. When Commission to modify, remand or reverse decision of wetlands
board.

62.1-13.14. Notice of Commission’s decision.

62.1-13.14:1. Time for issuance of permit.

62.1-13.15. Judicial review.

62.1-13.16. Investigations and prosecutions.

62.1-13.16:1.  Reporting, site inspections and notice to comply; Commission or
Wetlands Board to issue stop work order or restoration order.

62.1-13.17. Commission may receive gifts, etec.

62.1-13.18. Violation of orders, rules and regulations.

62.1-13.18:1 Injunctions.

62.1-13.18:2. Penalties.

62.1-13.19. Jurisdiction of Commission not affected.

62.1-13.20. Exemptions.

§ 62.1-13.1. Declaration of policy. - The Commonwealth of Virginia hereby recognizes
the unique character of the wetlands, an irreplaceable natural resource which, in its




Laws of Virginia

natural state, is essential to the ecological systems of the tidal rivers, bays and es-
tuaries of the Commonwealth. This resource is essential for the production of marine
and inland wildlife, waterfowl, finfish, shellfish and flora; is valuable as a protective bar-
rier against floods, tidal storms and erosion of the shores and soil within the Common-
wealth; is important for the absorption of silt and of pollutants; and is important for
recreational and aesthetic enjoyment of the people for the promotion of tourism, naviga-
tion and commerce,

Continued destruction of Virginia’s coastal wetlands will greatly contribute to the pollu-
tion of the Commonwealth’s rivers, bays and estuaries; will diminish the abundance of
Virginia's marine and inland animals and waterfowl, finfish, shellfish and flora as sour-
ces of food, employment and recreation for the people of Virginia; will increase costs and
hazards associated with floods and tidal storms; and will accelerate erosion and the loss
of lands productive to the economy and the well-being of our citizens.

Therefore, in order to protect the public interest, promote the public health, safety and
the economic and general welfare of the Commonwealth, and to protect public and
private property, wildlife, marine fisheries and the natural environment, it is declared
to be the public policy of this Commonwealth to preserve the wetlands and to prevent
their despoliation and destruction and to accommodate necessary economic develop-
ment in a manner consistent with wetlands preservation. (1972, ¢. 711.)

Cross references. - As to application of the Open-Space Land Act to wetlands, see § 10-
156.

Law Review. - For survey of Virginia law on administrative law for the year 1971-1972,
see 58 Va. L. Rev. 1159 (1972). For article assessing the adequacy of Virginia's water
policy, scc 14 Wm, & Mary L. Rev. 312 (1972).

For article, “Virginia Natural Resources Law and the New Virginia Wetlands Act," see 30
Wash. & Lee L. Rev. 19 (1973). For comment on nonpoint poltution control in Virginia, see

13 U. Rich. L. Rev. 539 (1979). For article, “The Unresolved Structure of Property Rights
in the Virginia Shore,” see 24 Wm. & Mary L. Rev. 727 (1983).

§ 62.1-13.2. Definitions. - For the purposes of this chapter, the following words shall
have the meanings respectively ascribed to them:

(a) “Commission” means the Virginia Marine Resources Commission.
(b) “Commissioner” means the Commissioner of Marine Resources.

(c) “Person” means any corporation, association, or partnership, one or more in-
dividuals, or any unit of government or agency thereof.

(d) “Tidewater Virginia” means the following counties: Accomack, Arlington, Caroline,
Charles City, Chesterfield, Essex, Fairfax, Gloucester, Hanover, Henrico, Isle of Wight,
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James City, King George, King and Queen, King William, Lancaster, Mathews, Mid- ’
dlesex, New Kent, Northampton, Northumberland, Prince George, Ptince William, Rich- :
mond, Spotsylvania, Stafford, Surry, Westmoreland, and York; and the Cities of

Alexandria, Chesapeake, Colonial Heights, Fairfax, Falls Church, Fredericksburg,

Hampton, Hopewell, Newport News, Norfolk, Petersburg, Poquoson, Portsmouth, Rich-

mond, Suffolk, Virginia Beach and Williamsburg.

(e) “Governmental activity” means any or all of the services provided by the Common-
wealth or a county, city or town to its citizens for the purpose of maintaining public
facilities and shall include but shall not be limited to such services as constructing,
repairing and maintaining roads, sewage facilities, supplying and treating water, street
lights, and construction of public buildings.

(f) “Vegetated wetlands” means all that land lying between and contiguous to mean low
water and an elevation above mean low water equal to the factor 1.5 times the mean
tide range at the site of the proposed project in the county, city or town in question; and
upon which is growing on July 1, 1972, or grows thereon subsequent thereto, any one or
more of the following: saltmarsh cordgrass (Spartina alterniflora), saltmeadow hay
(Spartina patens), saltgrass (Distichlis spicata), black needlerush (Juncus roemerianus),
saltwort (Salicornia spp.), sea lavender (Limonium spp.), marsh elder (Iva frutescens),
groundsel bush (Baccharis halimifolia), wax myrtle (Myrica sp.), sea oxeye (Borrichia
frutescens), arrow arum (Peltandra virginica), pickerelweed (Pontederia cordata), big
cordgrass (Spartina cynosuroides), rice cutgrass (Leersia oryzoides), wildrice (Zizania
aquatica), bulrush (Scirpus validus), spikerush (Eleocharis sp.), sea rocket (Cakile eden- Q
tula), southern wildrice (Zizaniopsis miliacea), cattails (Typha spp.), three-squares
(Scirpus spp.), buttonbush (Cephalanthus occidentalis), bald cypress (Taxodium dis-
tichum), black gum (Nyssa sylvatica), tupelo (Nyssa aquatics), dock (Rumex spp.), yel-
low pond lily (Nuphar sp.), marsh fleabane (Pluchea purpurascens), royal fern
(Osmunda regalis), marsh hibiscus (Hibiscus moscheutos), beggar’s tick (Bidens sp.),
smartweeds (Polygonum sp.), arrowhead (Sagittaria spp.), sweet flag (Acorus calamus),
water hemp (Amaranthus cannabinus), reed grass (Phragmites australis) and switch
grass (Panicum virgatum).

The vegetated wetlands of Back Bay and its tributaries and the vegetated wetlands of
the North Landing River and its tributaries shall mean all marshes subject to flood-
ing.by normal tides, including wind tides, provided this shall not include hurricane or
tropical storm tides and upon which one or more of the following vegetation species are
growing or grows thereon subsequent to the passage of this amendment: saltmarsh
cordgrass (Spartina alterniflora), saltmeadow hay (Spartina patens), black needlerush
(Juncus roemerianus), marsh elder (Iva frutescens), groundsel bush (Baccharis
halimifolia), wax myrtle (Myrica sp.), arrow arum (Peltandra virginica), pickerelweed
(Pontederia cordata), big cordgrass (Spartina cynosuroides), rice cutgrass (Leersia
oryzoides), wildrice (Zizania aquatica), bulrush (Scirpus validus), spikerush (Eleocharis
sp.), cattails (Typha spp.), threesquares (Scirpus spp.), dock (Rumex sp.), smartweed

@
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(Polygonum sp.), yellow pond lily (Nuphar sp.), royal fern (Osmunda regalis), marsh
hibiscus (Hibiscus moscheutos), beggar’s tick (Bidens sp.), arrowhead (Sagittaria sp.),
water hemp (Amaranthus cannabinus), reed grass (Phragmites australis) and switch
grass (Panicum virgatum).

(g) “Wetlands board” or “Board” means a board created as provided in § 62.1-13.6.
(h) “Wetlands zoning ordinance” means that ordinance set forth in § 62.1-13.5.
(i) “County, city or town” shall mean the governing body of such county, city or town.

(j) “Back Bay and its tributaries” means the following as shown on the U.S. Geological
Survey Quadrangle Sheets for Virginia Beach, North Bay, and Knotts Island: Back Bay
north of the Virginia-North Carolina state line: Capsies Creek north of the Virginia-
North Carolina state line; Deal Creek; Devil Creek; Nawney Creek; Redhead Bay, Sand
Bay, Shipps Bay, North Bay, and the waters connecting them; Beggars Bridge Creek;
Muddy Creek; Ashville Bridge Creek; Hells Point Creek; Black Gut; and all coves,
ponds and natural waterways adjacent to or connecting with the above-named bodies of
water.

(k) “North Landing River and its tributaries” means the following as based on United
States Geological Survey Quadrangle Sheets for Pleasant Ridge, Creeds, and Fentress:
the North Landing River from the Virginia-North Carolina line to Virginia Highway

165 at North Landing Bridge; the Chesapeake and Albemarle Canal from Virginia High-
way 165 at North Landing Bridge to the locks at Great Bridge; all named and unnamed
streams, creeks and rivers flowing into the North Landing River and the Chesapeake
and Albemarle Canal except the following: West Neck Creek north of Indian River

Road; Pocaty River west of Blackwater Road; Blackwater River west of its forks located
at a point approximately 6400 feet due west of the point where the Blackwater Road
crosses the Blackwater River at the village of Blackwater; Millbank Creek west of Black-
water Road.

() “Nonvegetated wetlands” means all that land lying contiguous to mean low water
and which land is between mean low water and mean high water not otherwise in-
cluded in the term “vegetated wetlands” as defined herein and also includes those un-
vegetated areas of Back Bay and its tributaries and the North Landing River and its
tributaries subject to flooding by normal tides including wind tides but not including
hurricane or tropical storm tides.

(m) “Wetlands” means both vegetated and nonvegetated wetlands. (1972, ¢. 711; 1973, c.
388; 1974, c. 297; 1975, c. 268; 1979, c. 524; 1982, ¢. 300.)

Editor’s note. - This section was amended by Acts 1973, c. 471. The 1973 act, which was
made effective July 1, 1974, and provided that it should expire at midnight on that date
unless earlier reenacted, was repealed by Acts 1974, c. 96, effective March 22, 1974, and
therefore never went into effect.
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Law Review. - For a note on purposes and types of wetlands regulation, see 58 Va. L.
Rev. 876 (1972). For article, “Virginia Natural Resources Law and the New Vﬂ'g‘“ﬁﬂ Wet- .
lands Act,” see 30 Wash. & Lee L. Rev. 19 (1973).

§ 62.1-13.2:1: Repealed by Acts 1974, c. 96.

Editor’s note. - The repealed section was enacted by Acts 1973, ¢. 471. The 1973 act,
which was made effective July 1, 1974, and provided that it should expire at midnight on
that date unless earlier reenacted, was repealed by Acts 1974, c. 96, effective March 22,
1974, and therefore never went into effect.

§ 62.1-13.3, Standards for use and development of wetlands; utilization of
guidelines. - The following standards shall apply to the use and development of wet-
lands and shall be considered in the determination of whether applications required by
this chapter should be granted or denied:

(1) Wetlands of primary ecological significance shall not be altered so that the ecological
systems in the wetlands are unreasonably disturbed.

(2) Development in Tidewater Virginia, to the maximum extent practical, shall be con-
centrated in wetlands of lesser ecological significance, in vegetated wetlands which

have been irreversibly disturbed before July 1, 1972, in nonvegetated wetlands as .
described herein which have been irreversibly disturbed prior to January 1, 1983, and

in areas of Tidewater Virginia apart from the wetlands.

(8) The provisions of the guidelines promulgated by the Commission pursuant to § 62.1-
13.4 of this Code shall be considered in applying the foregoing standards. (1972, ¢. 711;
1982, ¢. 300.)

Law Review. - For a note on purposes and types of wetlands regulation, see 68 Va. L.
Rev. 876 (1972). For article, “Virginia Natural Resources Law and the New Virginia Wet-
lands Act,” see 30 Wash. & Lee L. Rev. 19 (1973). For article, “The Unresolved Structure of
Property Rights in the Virginia Shore,” see 24 Wm. & Mary L. Rev. 727 (1983).

It was proper for aggrieved riparian owner to allege a violation of the Wetlands
Act as a pendent state claim to its suit brought pursuant to the Clean Water Act, 33
U.S.C. § 1251 et seq. City of Norfolk v. Harold, 662 F. Supp. 959 (E.D. Va. 1987).

§ 62.1-13.4. Marine Resources Commission to develop guidelines. - In order to im-

plement the policy set forth in § 62.1-13.1 and to assist counties, cities or towns in

regulation of vegetated and nonvegetated wetlands, the Commission shall, with the ad-

vice and assistance of the Virginia Institute of Marine Science, which will evaluate wet-

lands by type and maintain a continuing inventory of vegetated wetlands, from time to ‘
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time promulgate in accordance with the Administrative Process Act (§ 9-6.14:1 et seq.)
guidelines which scientifically evaluate vegetated and nonvegetated wetlands by type
and which set forth the consequences of use of these wetlands types. In addition, the
Commission may promulgate regulations in accordance with the Administrative
Process Act (§ 9-6.14:1 et seq.) which are necessary to carry out its powers and duties
under the provisions of this title. In developing guidelines or regulations, the Commis-
sion shall consult with any affected state governmental agency. (1972, ¢. 711; 1982, c.
300.)

Editor’s note. - This section was amended by Acts 1973, ¢. 471. The 1973 act, which was
made effective July 1, 1974, and provided that it should expire at midnight on that date
unless earlier reenacted, was repealed by Acts 1974, c. 96, effective March 22, 1974, and
therefore never went into effect.

Law Review. - For survey of Virginia law on administrative law for the year 1971-1972,
see 58 Va. L. Rev. 1159 (1972). For article, “Virginia Natural Resources Law and the New
Virginia Wetlands Act,” see 30 Wash. & Lee L. Rev. 19 (1973). For article, “The Un-
resolved Structure of Property Rights in the Virginia Shore,” sce 24 Wm. & Mary L. Rev.
727 (1983).

§ 62.1-13.4:1: Repealed by Acts 1974, ¢. 96.

Editor’s note. - The repealed section was enacted by Acts 1973, c. 471. The 1973 act,
which was made effective July 1, 1974, and provided that it should expire at midnight on
that date unless earlier reenacted, was repealed by Acts 1974, c. 96, effective March 22,
1974, and therefore never went into effect.

§ 62.1-13.5. Counties, cities and towns authorized to adopt wetlands zoning or-
dinance; terms of ordinance. - Any county, city or town may adopt the following or-
dinance, which, after January 1, 1983, shall serve as the only wetlands zoning
ordinance under which any wetlands board is authorized to operate.

Upon notification by any county, city or town that such ordinance has been adopted, the
Commission shall immediately forward to the wetlands board of such county, city, or
town any application then pending before the Commission over which that wetlands
board would have had jurisdiction, had such ordinance been in effect at the time of
filing by the applicant; however, if so requested by the applicant, such application shall
remain within the jurisdiction of the Commission.

Wetlands Zoning Ordinance

§ 1. The governing body of ............ccoeervevevrennens , acting pursuant to Chapter 2.1 of Title
62.1 of the Code of Virginia, for purposes of fulfilling the policy standards set forth in
such chapter, adopts this ordinance regulating the use and development of wetlands.
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§ 2. Definitions. - For the purposes of this ordinance:
(a) “Commission” means the Virginia Marine Resources Commission.
(b) “Commissioner” means the Commissioner of Marine Resources.

(¢) “Person” means any corporation, association or partnership, one or more individuals,
or any unit of government or agency thereof.

(d) “Governmental activity” means any or all of the services provided by this
.................... to its citizens for the purpose of maintaining this .................. and shall in-
clude but shall not be limited to such services as constructing, repairing and maintain-
ing roads, sewage facilities, supplying and treating water, street lights and construction
of public buildings.

(e) “Vegetated wetlands” means all that land lying between and contiguous to mean low
water and an elevation above mean low water equal to the factor 1.5 times the mean
tide range at the site of the proposed project in this .........cccccvvurennnee. ; and upon which is
growing on the effective date of this act or grown thereon subsequent thereto, any one
or more of the following: saltmarsh cordgrass (Spartina alterniflora), saltmeadow hay
(Spartina patens), saltgrass (Distichlis spicata), black needlerush (Juncus roemerianus),
saltwort (Salicornia sp.), sea lavender (Limonium sp.), marsh elder (Iva frutescens),
groundselbush (Baccharis halimifolia), wax myrtle (Myrica sp.), sea oxeye (Borrichia
frutescens), arrow arum (Peltandra virginica), pickerelweed (Pontederia cordata), big
cordgrass (Spartina cynosuroides), rice cutgrass (Leersia oryzoides), wildrice (Zizania
aquatica), bulrush (Scirpus validus), spikerush (Eleocharis sp.), sea rocket (Cakile eden-
tula), southern wildrice (Zizaniopsis miliacea), cattails (Typha spp.), threesquares (Scir-
pus spp.), buttonbush (Cephalanthus occidentalis), bald cypress (Taxodium distichum),
black gum (Nyssa sylvatica), tupelo (Nyssa aguatics), dock (Rumex sp.), yellow pond lily
(Nuphar sp.), marsh fleabane (Pluchea purpurascens), royal fern (Osmunda regalis),
marsh hibiscus (Hibiscus moscheutos), beggar’s tick (Bidens sp.), smartweed
(Polygonum sp.), arrowhead (Sagittaria spp.), sweet flag (Acorus calamus), water hemp
(Amaranthus cannabinus), reed grass (Phragmites communis), and switch grass
(Panicum virgatum).

The vegetated wetlands of Back Bay and its tributaries and the vegetated wetlands of
the North Landing River and its tributaries shall mean all marshes subject to flooding
by tides, including wind tides, provided this shall not include hurricane or tropical
storm tides, and upon which one or more of the following vegetation species are growing
or grows thereon subsequent to the passage of this amendment: saltmarsh cordgrass
(Spartina alterniflora), saltmeadow hay (Spartina patens), black needlerush (Juncus
roemerianus), marsh elder (fva frutescens), groundsel bush (Baccharis halimifolia), wax
myrtle (Myrica sp.), arrow arum (Peltandra virginica), pickerelweed (Pontederia cor-
data), big cordgrass (Spartina cynosuroides), rice cutgrass (Leersia oryzoides), wildrice
(Zizania aquatics), bulrush (Scirpus validus), spikerush (Eleocharis sp.), cattails
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(Typha spp.), threesquares (Scirpus spp.), dock (Rumex sp.), smartweed (Polygonum
sp.), yellow pond lily (Nuphar sp.), royal fern (Osmunda regalis), marsh hibiscus (Hibis-
cus moscheutos), beggar’s tick (Bidens sp.), arrowhead (Sagittaria sp.), water hemp
(Amaranthus cannabinus), reed grass (Phragmites australis), and switch grass
(Panicum virgatum).

() “Wetlands board” or “board” means a board created as provided in § 62.1-13.6 of the
Code of Virginia.

(g) “Back Bay and its tributaries” means the following as shown on the U.S. Geological
Survey Quadrangle Sheets for Virginia Beach, North Bay, and Knotts Island: Back Bay
north of the Virginia-North Carolina State line; Capsies Creek north of the Virginia-
North Carolina State line; Deal Creek; Devil Creek; Nawney Creek; Redhead Bay, Sand
Bay, Shipps Bay, North Bay, and the waters connecting them, Beggars Bridge Creek;
Muddy Creek; Ashville Bridge Creek; Hells Point Creek; Black Gut; and all coves,
ponds and natural waterways adjacent to or connecting with the above-named bodies of
water.

(h) “North Landing River and its tributaries” means the following as based on the
United States Geological Survey Quadrangle Sheets for Pleasant Ridge, Creeds, and
Fentress: the North Landing River from the Virginia-North Carolina line to Virginia
Highway 165 at North Landing Bridge; the Chesapeake and Albemarle Canal from Vir-
ginia Highway 165 at North Landing Bridge to the locks at Great Bridge; all named and
unnamed streams, creeks, and rivers flowing into the North Landing River and the
Chesapeake and Albemarle Canal except the following: West Neck Creek north of In-
dian River Road; Pocaty River west of Blackwater Road; Blackwater River west of its
forks located at a point approximately 6400 feet due west of the point where the Black-
water Road crosses the Blackwater River at the village of Blackwater; Millbank Creek
west of Blackwater Road.

(i) “Nonvegetated wetlands” means all that land lying contiguous to mean low water
and which land is between mean low water and mean high water not otherwise in-
cluded in the term “vegetated wetlands” as defined herein and also includes those un-
vegetated areas of Back Bay and its tributaries and the North Landing River and its
tributaries subject to flooding by tides including wind tides but not including hurricane
or tropical storm tides.

(j) “Wetlands” means both vegetated and nonvegetated wetlands.

§ 3. The following uses of and activities on wetlands are permitted, if otherwise per-
mitted by law:

(a) The construction and maintenance of noncommercial catwalks, piers, boathouses,
boat shelters, fences, duckblinds, wildlife management shelters, footbridges, observa-
tion decks and shelters and other similar structures, provided that such structures are




Laws of Virginia

so constructed on pilings as to permit the reasonably unobstructed flow of the tide and .
preserve the natural contour of the wetlands;

(b) The cultivation and harvesting of shellfish, and worms for bait;

(c) Noncommercial outdoor recreational activities, including hiking, boating, trapping,
hunting, fishing, shellfishing, horseback riding, swimming, skeet and trap shooting, and
shooting preserves, provided that no structure shall be constructed except as permitted
in subsection (a) of this section;

(d) The cultivation and harvesting of agricultural, forestry or horticultural products;
grazing and haying;

(e) Conservation, repletion and research activities of the Virginia Marine Resources
Commission, the Virginia Institute of Marine Science, the Department of Game and In-
land Fisheries and other related conservation agencies;

(f) The construction or maintenance of aids to navigation which are authorized by
governmental authority;

(g) Emergency decrees of any duly appointed health officer of a governmental sub-
division acting to protect the public health;

(h) The normal maintenance, repair or addition to presently existing roads, highways, ’
railroad beds, or the facilities of any person, firm, corporation, utility, federal, state,

county, city or town abutting.on or crossing wetlands, provided that no waterway is al-

tered and no additional wetlands are covered;

(i) Governmental activity on wetlands owned or leased by the Commonwealth of Vir-
ginia, or a political subdivision thereof:

() The normal maintenance of man-made drainage ditches, provided that no additional
wetlands are covered and provided further that this paragraph shall not be deemed to
authorize construction of any drainage ditch; and

(k) Outdoor recreational activities, provided that such activities do not (i) impair the
natural functions of the wetlands, or (ii) alter the natural contour of the wetlands.

]
§ 4. (a) Any person who desires to use or develop any wetland within this ........... (coun-

ty, city or town), other than for those activities specified in § 3 above, shall first file an
application for a permit with the wetlands board directly or through the Commission.

(b) An application shall include the following: the name and address of the applicant; a
detailed description of the proposed activity and a map, drawn to an appropriate and
uniform scale, showing the area of wetland directly affected, with the location of the
proposed work thereon, indicating the area of existing and proposed fill and excavation,

10
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especially the location, width, depth and length of any proposed channel and the dis-
posal area, all existing and proposed structures; sewage collection and treatment
facilities, utility installations, roadways, and other related appurtenances or facilities,
including those on adjacent uplands, and the type of equipment to be used and the
means of equipment access to the activity site; the names and addresses of owners of
record of adjacent land and known claimants of water rights in or adjacent to the wet-
land of whom the applicant has notice; an estimate of cost; the primary purpose of the
project; any secondary purposes of the project, including further projects; the public
benefit to be derived from the proposed project; a complete description of measures to be
taken during and after the alteration to reduce detrimental offsite effects; the comple-
tion date of the proposed work, project, or structure and such additional materials and
documentation as the wetlands board may deem necessary.

(c) A nonrefundable processing fee to cover the cost of processing the application, set by
the applicable governing body with due regard for the services to be rendered, including
the time, skill, and administrator’s expense involved, shall accompany each application.

§ 5. All applications and maps and documents relating thereto shall be open for public
inspection at the office designated by the applicable governing body and as stated in the
advertisement for public hearing required in § 6.

§ 6. Not later than sixty days after receipt of such application, the wetlands board shall
hold a public hearing on such application. The applicant, the local governing body, the
Commissioner, the owner of record of any land adjacent. to the wetlands in question,
known claimants of water rights in or adjacent to the wetlands in question, the Virginia
Institute of Marine Science the Department of Game and Inland Fisheries, the Water
Control Board, the Department of Transportation and governmental agencies express-
ing an interest therein shall be notified by the board of the hearing by mail not less
than twenty days prior to the date set for the hearing. The wetlands board shall also
cause notice of such hearing to be published at least once a week for two weeks prior to
such hearing in the newspaper having a general circulation in this ........cc.c.ue..e. (county,
city or town). Every such advertisement shall contain a reference to the place or places
within the county or municipality where copies of the proposed application may be ex-
amined. The costs of such publication shall be paid by the applicant.

§ 7. In acting on any application for a permit, the board shall grant the application upon
the concurring favorable vote of three members of a five-member board or four members
of a seven-member board. The chairman of the board, or in his absence the acting chair-
man, may administer oaths and compel the attendance of witnesses. Any person may
appear and be heard at the public hearing. Each witness at the hearing may submit a
concise written statement of his testimony. The board shall make a record of the
proceeding, which shall include the application, any written statements of witnesses, a
summary of statements of all witnesses, the findings and decision of the board, and the
rationale for the decision. The board shall make its determination within thirty days
from the hearing. If the board fails to act within such time, the application shall be

11
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deemed approved. Within forty-eight hours of its determination, the board shall notify
the applicant and the Commissioner of such determination and if the board has not
made a determination, it shall notify the applicant and the Commission that thirty days
have passed and that the application is deemed approved. The term “act” referenced
above shall be the action of taking a vote on the application. If the application receives
less than four concurring favorable votes, for a seven-member board and three concur-
ring favorable votes for a five-member board, this will be a determination to deny the
permit.

The board shall transmit a copy of the permit to the Commissioner. If the application is
reviewed or appealed, then the board shall transmit the record of its hearing to the
Commissioner. Upon a final determination by the Commission, the record shall be
returned to the board. The record shall be open for public inspection at the same office
as designated by the applicable governing body for the purposes of § 5.

§ 8. The board may require a reasonable bond or letter of credit in an amount and with
surety and conditions satisfactory to it securing to the Commonwealth compliance with
the conditions and limitations set forth in the permit. The board may, after a hearing as
provided herein, suspend or revoke a permit if the board finds that the applicant has
failed to comply with any of the conditions or limitations set forth in the permit or has
exceeded the scope of the work as set forth in the application. The board after hearing
may suspend a permit if the applicant fails to comply with the terms and conditions set
forth in the application.

§ 9. (a) In making its decision whether to grant, to grant in medified form, or to deny an
application for a permit the board shall base its decision on these factors:

(1) Such matters raised through the testimony of any person in support of or in rebuttal
to the permit application.

(2) Impact of the development on the public health and welfare as expressed by the
policy and standards of Chapter 2.1 of Title 62.1 of the Code of Virginia and any
guidelines which may have been promulgated thereunder by the Commission.

(b) If the board, in applying the standards above, finds that the anticipated public and
private benefit of the proposed activity exceeds the anticipated public and private detri-
ment and that the proposed activity would not violate or tend to violate the purposes
and intent of Chapter 2.1 of Title 62.1 of the Code of Virginia and of this ordinance, the
board shall grant the permit, subject to any reasonable condition or modification
designed to minimize the impact of the activity on the ability of this ..........cc...... {coun-
ty, city or town), to provide governmental services and on the rights of any other person
and to carry out the public policy set forth in Chapter 2.1 of Title 62.1 of the Code of Vir-
ginia and in this ordinance. Nothing in this section shall be construed as affecting the
right of any person to seek compensation for any injury in fact incurred by him because
of the proposed activity. If the board finds that the anticipated public and private

12
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benefit from the proposed activity is exceeded by the anticipated public and private
detriment or that the proposed activity would violate the purposes and intent of Chap-
ter 2.1 of Title 62.1 of the Code of Virginia and of this ordinance, the board shall deny
the permit application with leave to the applicant to resubmit the application in
modified form,

§ 10. The permit shall be in writing, signed by the chairman of the board and notarized.

§ 11. No permit shall be granted without an expiration date, and the board, in the exer-
cise of its discretion, shall designate an expiration date for completion of such work
specified in the permit from the date the board granted such permit. The board, how-
ever, may, upon proper application therefor, grant extensions.

§ 12. No permit granted by a wetlands board shall affect in any way the applicable
zoning and land use ordinances of this ................ (county, city or town). (1972, ¢. 711;
1973, cc. 382, 388; 1975, c. 268; 1979, ¢. 418; 1982, c. 300; 1985, ¢. 541; 1988, c. 587;
1989, ¢. 360.)

Cross references. - As to adoption of coastal primary sand dune zoning ordinance, see §
62.1-13.25.

Editor’s note. - This section was amended by Acts 1973, c. 471. The 1973 act, which was
made effective July 1, 1974, and provided that it should expire at midnight on that date
unless earlier reenacted, was repealed by Acts 1974, c. 96, effective March 22, 1974, and
therefore never went into effect.

The 1988 amendment substituted “designated by the applicable governing body and as
stated in the advertisement for public hearing required in § 6” for “of the recording officer
ofthis______ (county, city or town)” in § 5, added the next-to-last sentence in § 6 and
substituted “same office as designated by the applicable governing body for the purposes of
§ 6” for “office of the recording officer of this (county, city or town)” at the end of
the second paragraph in § 7 of the Wetlands Zoning Ordinance.

The 1989 amendment, in § 3, deleted “and” at the end of subdivision (i), added “and” at
the end of subsection 0), and added subsection (k); and made minor stylistic changes
throughout the section.

Law Review. - For article, “Virginia Natural Resources Law and the New Virginia Wet-
lands Act,” see 30 Wash. & Lee L. Rev. 19 (1973). For article, “Public Access to Virginia’s
Tidelands: A Framework for Analysis of Implied Dedications and Public Prescriptive
Rights,” see 24 Wm. & Mary L. Rev. 669 (1983). For article, “The Unresolved Structure of
Property Rights in the Virginia Shore,” see 24 Wm. & Mary L. Rev. 727 (1983).

§ 62.1-13.5:1: Repealed by Acts 1974, ¢. 96.

Editor’s note. - The repealed section was enacted by Acts 1973, c. 471. The 1973 act,
which was made effective July 1, 1974, and provided that it should expire at midnight on
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that date unless earlier reenacted, was repealed by Acts 1974, c. 96, efifective March 22,
1974, and therefore never went into effect.

§ 62.1-13.5:2, Administrative procedures. - The Commission may, in conjunction
with local wetlands boards and other affected state and federal agencies, develop ad-
ministrative procedures to expedite the processing of applications for permits required
under this chapter. In any case in which an application is received by the Commission
for a permit over which a local board has jurisdiction under a wetlands zoning or-
dinance, the Commission shall forward a copy of the application to that board within
seven days. (1982, c. 300.)

§ 62.1-13.5:3: Not set out.

Editor’s note. - This section, relating to emergency sand grading activities on non-
vegetated wetlands located on the Atlantic Shoreline of Virginia Beach, was enacted by
Acts 1984, c. 518. In furtherance of the general policy of the Virginia Code Commission to
include in the Code only provisions having general and permanent application, this sec-
tion, which is limited in its purpose and scope is not set out here, but attention is called to
it by this reference.

§ 62.1-13.6. Appointment, terms, compensation, etc., of local wetlands boards;
jurisdiction of county wetlands board over wetlands in town. - A. In and for any
county, city or town which has enacted or enacts a wetlands zoning ordinance pursuant
to this chapter, there shall be created a wetlands board, which shall consist of five or
seven residents of the county, city or town appointed by the governing body of the coun-
ty, city or town. All terms of office shall be for five years each except that original ap-
pointments shall be made for such terms that the term of one member shall expire each
year. The chairman of the board shall notify the governing body at least thirty days in
advance of the expiration of any term of office, and shall also notify the governing body
promptly if any vacancy occurs. Such vacancies shall be filled by the governing body
without delay upon receipt of such notice. Appointments to fill vacancies shall be only
for the unexpired portion of the term. Members may serve successive terms. Members
of the board shall hold no other public office in the county or city except that they may
be members of the local planning or zoning commission, directors of soil and water con-
servation boards, or local erosion commissions, or of the local board of zoning appeals. A
member whose term expires shall continue to serve until his successor is appointed and
qualified. When such members are appointed to a local wetlands board, their terms of
appointment shall be coterminous with their membership on the local planning or
zoning commission, soil and water conservation boards, or local erosion commissions or
on the local board of zoning appeals.

14
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B. If a town does not enact a wetlands zoning ordinance within one year from the time
the county in which the town is found enacts a wetlands zoning ordinance, application
for wetlands found in the town shall be made to the county wetlands board.

C. Any county, city or town which appoints a local wetlands board pursuant to this sec-
tion may compensate the members of the board in accordance with such terms and con-
ditions as the locality may prescribe.

D. Notwithstanding any other provision of this section, the Town of Dumfries in Prince
William County may enact a wetlands zoning ordinance pursuant to the provisions of
this chapter. (1972, c. 711; 1977, c. 15; 1978, ¢. 585; 1982, cc. 300, 446; 1983, c. 87; 1987,
c. 62.)

Law Review. - For survey of Virginia law on administrative law for the year 1971-1972,
see 58 Va. L. Rev. 1159 (1972).

§ 62.1-13.7. Officers, meetings, rules, etc., of wetlands boards; records and
reports. - The board shall elect from its membership a chairman and such other of-
ficers as it deems necessary who shall serve one-year terms as such and may succeed
themselves. For the conduct of any hearing and the taking of any action, a quorum shall
be not less than three members of a five-member board, or four members of a seven-
member board. The board may make, alter and rescind rules and forms for its proce-
dures, consistent with ordinances of the county, city or town and general laws of the
Commonwealth, including this chapter. The board shall keep a full public record of its
proceedings and shall submit a report of its activities to the governing body at least
once each year, and a copy of its report to the Commission. (1972, c. 711; 1977, c. 15;
1982, c. 446.)

Editor’s note. - This section was amended by Acts 1973, c. 471. The 1973 act, which was
made effective July 1, 1974, and provided that it should expire at midnight on that date
unless earlier reenacted, was repealed by Acts 1974, c. 96, effective March 22, 1974, and
therefore never went into effect.

§ 62.1-13.8. Local governing body to supply meeting space and services for wet-
lands board; removal of board member. - The governing body of the county, city or
town creating a wetlands board shall supply reasonable meeting space for the use of the
board and such reasonable secretarial, clerical, legal and consulting services as may be
needed by the board. The local governing body is authorized to expend the necessary
public funds. Any board member may be removed for malfeasance, misfeasance or non-
feasance in office, or for other just cause, by the governing body which appointed him,
after hearing held after at least fifteen days’ notice. (1972, ¢. 711.)
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Editor’s note. - This section was amended by Acts 1973, c. 471. The 1973 act, which was
made effective July 1, 1974, and provided that it should expire at midnight on that date
unless earlier reenacted, was repealed by Acts 1974, c. 96, effective March 22, 1974, and
therefore never went into effect.

Law Review. - For article, “Virginia Natural Resources Law and the New Virginia Wet-
lands Act,” see 30 Wash. & Lee L. Rev. 19 (1973).

§ 62.1-13.9. Permits required for certain activities; issuance of permits by Com-
mission. - No person shall conduct any activity which would require a permit under a
wetlands zoning ordinance unless he has a permit therefor. Until such time as the coun-
ty, city, or town in which a person proposes to conduct an activity which would require a
permit under a wetlands zoning ordinance adopts the wetlands zoning ordinance such
person shall apply for a permit directly to the Commission except as provided in § 62.1-
13.6 (B). If an applicant desires to use or develop wetlands owned by the Common-
wealth, he shall apply for a permit directly to the Commission and in addition to the
application fee required by the wetlands zoning ordinance, he shall pay such fees and
royalties as provided in § 62.1-3.

The Commission shall process such application in accordance with the provisions of the
wetlands zoning ordinance and the Commissioner shall sign such permit; provided, how-
ever, that the Commission shall have the authority to designate one or more hearing of-
ficers who may, in lieu of the Commission, conduct public hearings as required in §
62.1-13.5, and thereafter report such findings and recommendations to the Commission.
(1972, c. 711.)

Editor’s note. - This section was amended by Acts 1973, c. 471. The 1973 act, which was
made effective July 1, 1974, and provided that it should expire at midnight on that date
unless earlier reenacted, was repealed by Acts 1974, ¢. 96, effective March 22, 1974, and
therefore never went into effect.

Law Review. - For survey of Virginia law on administrative law for the year 1971-1972,
see 58 Va. L. Rev. 1159 (1972). For article, “Virginia Natural Resources Law and the New
Virginia Wetlands.Act,” see 30 Wash. & Lee L. Rev. 19 (1973).

§ 62.1-13.10. Commissioner of Marine Resources to review all decisions of wet-
lands boards. - The Commissioner shall review all decisions of the wetlands board and
notify the Commission of any decision which in his opinion should be reviewed by the
Commission. (1972, ¢. 711.)

Law Review. - For survey of Virginia law on administrative law for the year 1971-1972,
see 58 Va. L. Rev. 1159 (1972). For article, “Virginia Natural Resources Law and the New
Virginia Wetlands Act,” see 30 Wash. & Lee L. Rev. 19 (1973).
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§ 62.1-13.11. When Commission to review decision of wetlands board. - The Com-
mission shall review a decision of a wetlands board made under a wetlands zoning or-
dinance when:

(1) An appeal is taken from such decision by the applicant for a permit or by the county,
city or town where the wetlands are located; or

(2) The Commissioner requests such review. The Commissioner shall request such
review only when he reasonably believes that the policy and standards of this chapter
have not been adequately achieved or that any guidelines which may have been promul-
gated by the Commission have not been reasonably accommodated. In order to make
such a request, the Commissioner must notify the board and the applicant and the coun-
ty, city or town where the wetlands are located within ten days of receipt of notice to the
Commissioner of the decision of the board.

(3) Twenty-five or more freeholders of property within the county, city or town in which
the proposed project is located sign and submit a petition to the Commission, provided,
such petition must include a statement of particulars setting forth those specific instan-
ces wherein the petitioners do allege that the board did fail to follow the policy, stand-
ards or guidelines of this chapter.

(4) Where not otherwise provided, the foregoing requests for review or appeal shall be
made within ten days from date of initial determination by the board; and provided that
the Commission shall hear and decide such review or appeal within forty-five days after
notice of such review or appeal is received a continuance may be granted by the Com-
mission on a motion of the applicant or the freeholders as specified in subdivision (3) of
this section or the county, city or town where the wetlands are located. (1972, ¢. 711.)

Editor’s note. - This section was amended by Acts 1973, c. 471. The 1973 act, which was
made effective July 1, 1974, and provided that it should expire at midnight on that date

unless earlier reenacted, was repealed by Acts 1974, c. 96, effective March 22, 1974, and
therefore never went into effect.

Law Review, - For survey of Virginia law on administrative law for the year 1971-1872,
see 58 Va. L. Rev. 1159 (1972).

§ 62.1-13.12, Procedure for review. - (a) The Commissioner shall cause notice of the
review or appeal to be given to the board, to the applicant, to the freeholders specified
in SS 62.1-13.11 (3) and to the county, city or town where the wetlands are located.

(b) The Commission shall hear the appeal or conduct the review on the record trans-
mitted by the board to the Commissioner and such additional evidence as may be neces-
sary to resolve any controversy as to the correctness of the record. And the Commission,

in its discretion, may receive such other evidence as the ends of justice require. (1972, c.
711)
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Editor’s note. - This section was amended by Acts 1973, ¢. 471. The 1973 act, which was
made effective July 1, 1974, and provided that it should expire at midnight on that date
unless earlier reenacted, was repealed by Acts 1974, c. 96, effective March 22, 1974, and
therefore never went into effect.

Law Review. - For article, “Virginia Natural Resources Law and the New Virginia Wet-
lands Act,” see 30 Wash. & Lee L. Rev. 19 (1973).

§ 62.1-13.13. When Commission to modify, remand or reverse decision of wet-
lands board. - The Commission shall modify, remand or reverse the decision of the wet-
lands board:

(1) If the decision of the wetlands board will not adequately achieve the policy and
standards of this chapter or will not reasonably accommodate any guidelines which may
have been promulgated by the Commission hereunder; or :

(2) If the substantial rights of the appellant or the applicant have been prejudiced be-
cause the findings, conclusions or decisions are

(a) In violation of constitutional provisions; or

(b) In excess of statutory authority or jurisdiction of the wetlands board; or
(c¢) Made upon unlawful procedure; or

(d) Affected by other error of law; or .

(e) Unsupported by the evidence on the record considered as a whole; or

(D) Arbitrary, capricious, or an abuse of discretion. (1972, ¢. 711; 1975, c. 467.)

Editor’s note. - This section was amended by Acts 1973, c. 471. The 1973 act, which was
made effective July 1, 1974. and provided that it should expire at midnight on that date
unless earlier reenacted, was repealed by Acts 1974, ¢. 96, effective March 22, 1974, and
therefore never went into effect.

Law Review. - For survey of Virginia law on administrative law for the year 1971-1972,
see 58 Va. L. Rev. 1159 (1972).

§ 62.1-13.14, Notice of Commission’s decision. - The Commission shall notify the
parties of its determination within forty-eight hours after the appeal or review. (1972, c.
711)

Editor’s note. - This section was amended by Acts 1973, c. 471. The 1973 act, which was
made effective July 1, 1974, and provided that it should expire at midnight on that date
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unless earlier reenacted, was repealed by Acts 1974, c. 96, effective March 22, 1974, and
therefore never went into effect.

§ 62.1-13.14:1. Time for issuance of permit. - No permit shall be issued until the
time within which a request for review or an appeal to the Commission may be made
has expired; and, if any such request for review or appeal is made, no activity for which
such permit is required shall be commenced until the Commission has notified the par-
ties of its determination. (1973, ¢. 65.)

§ 62.1-13.15. Judicial review. - (1) An appeal from any decision of the Commigssion
concerning an application for a permit granted or denied directly by the Commission, or
from any decision of the Commission on review of or appeal from a decision of the board
may be taken by the applicant, any of the freeholders as set forth in § 62.1-13.11 (3), or
by the county, city or town where the wetlands are located as provided in (2) below.

(2) Judicial review shall be in accordance with the provisions of the Administrative
Process Act (§ 9-6.14:1 et seq.). (1972, ¢. 711; 1982, c. 300; 1986, c. 615.)

Editor’s note. - This section was amended by Acts 1973, c. 471. The 1973 act, which was
made effective July 1, 1974, and provided that it should expire at midnight on that date
unless earlier reenacted, was repealed by Acts 1974, c. 96, effective March 22, 1974, and
therefore never went into effect.

Law Review. - For article, “Virginia Natural Resources Law and the New Virginia Wet-
lands Act,” see 30 Wash. & Lee L. Rev. 19 (1973).

§ 62.1-13.16. Investigations and prosecutions. - The Commission shall have the
authority to investigate all projects whether proposed or ongoing which alter wetlands.
The Commission shall have the power to prosecute all violations of any order, rule, or
regulation of the Commission or of a wetlands board, or violation of any provision of this
chapter. Wetlands boards shall have the authority to investigate all projects whether
proposed or ongoing which alter wetlands located within the city, town or county estab-
lishing such wetlands board. Wetlands boards shall have the power to prosecute all
violations of any order of such boards, or any violation of any provision of the wetlands
zoning ordinance contained in § 62.1-13.5. (1972, ¢. 711; 1975, c. 467.)

Editor’s note. - This section was amended by Acts 1973, ¢. 471. The 1973 act, which was
made effective July 1, 1974, and provided that it should expire at midnight on that date
unless earlier reenacted, was repealed by Acts 1974, c. 96, effective March 22, 1974, and
therefore never went into effect.
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§ 62.1-13.16:1. Reporting, site inspections and notice to comply; Commission or
Wetlands Board to issue stop work order or restoration order. - A. With respect
to permits required pursuant to this chapter, Chapter 1 (§ 62.1-1 et seq.) or Chapter 2.2
(§ 62.1-13.21 et seq.) of this title, the Commissioner or Board Chairman may require of
the person responsible for carrying out the provisions of the permit such monitoring and
reports as they may reasonably deem necessary. With respect to any reported activity
not authorized by the aforementioned chapters or with respect to the violation of any
permit issued pursuant thereto, they may direct such on-site inspections as are deemed
reasonably necessary to determine whether the measures required by the permit are
being properly performed, or whether the provisions of the aforementioned chapters are
being violated. Prior to conducting such inspections, notice shall be provided to the resi-
dent owner, occupier or operator.

Such resident owner, occupier or operator shall be given an opportunity to accompany
the site inspector. If it is determined that there is a failure to comply with the permit,
the Commissioner or Board Chairman shall serve notice upon the person who is respon-
sible for carrying out the provisions of the permit at the address specified by him in his
application or by delivery at the site of the permitted activities to the person supervis-
ing such activities and designated in the permit to receive such notice. Such notice shall
set forth the measures needed for compliance and the time within which such measures
shall be completed. Upon failure of such person to comply within the specified period,
he may be deemed to be in violation of this section and upon conviction shall be subject
to the penalties provided in this chapter. i

B. Upon receipt of a sworn complaint of a substantial violation of this chapter, Chapter
1(§ 62.1-1 et seq.) or Chapter 2.2 (§ 62.1-13.21 et seq.) of this title from the designated
enforcement officer, the Commissioner or Board Chairman may, in conjunction with or
subsequent to a notice to comply as specified in subsection A of this section, issue an
order requiring all or part of the activities on the site to be stopped until the specified
corrective measures have been taken. In the case of an activity not authorized by the
aforementioned chapters or where the alleged permit noncompliance is causing, or is in
imminent danger of causing, significant harm to the subaqueous bottoms, wetlands or
the coastal primary sand dunes protected by the aforementioned chapters, such an
order may be issued without regard to whether the person has been issued a notice to
comply as specified in subsection A of this section. Otherwise, such an order may be is-
sued only after the permittee has failed to comply with such a notice to comply. The
order shall be served in the same manner as a notice to comply, and shall remain in ef-
fect for a period of seven days from the date of service pending application by the enfore-
ing authority, permit holder or the resident owner, occupier or operator for appropriate
relief to the circuit court of the jurisdiction wherein the violation was alleged to have oc-
curred. Upon completion of corrective action, the order shall immediately be lifted. Noth-
ing in this section shall prevent the Commissioner or Board Chairman from taking any
other action specified in § 62.1-13.16.
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C. Upon receipt of a sworn complaint of a substantial violation of this chapter, Chapter
1(§ 62.1-1 et seq.) or Chapter 2.2 (§ 62.1-13.23 et seq.) of this title from a designated en-
forcement officer, the Commission or a wetlands board may order that the affected site
be restored to predevelopment conditions if the Commission or board deems restoration
necessary to recover lost resources or to prevent further damage to resources. Such an
order shall specify the restoration necessary and establish a reasonable time for its com-
pletion. Such orders shall be issued only after a hearing with at least thirty days notice
to the affected person of the time, place and purpose thereof, and they shall become ef-
fective immediately upon issuance by the Commission or board. The Commission or
board shall require such scientific monitoring plans as it deems necessary to ensure
that such projects result in the successful reestablishment of wetlands, subaqueous bot-
toms or coastal primary sand dunes protected by the aforementioned chapters and may
require that a prepaid contract acceptable to the Commission or board be in effect for
the purposes of carrying out the scientific monitoring plan. In addition, the Commission
or board may require a reasonable bond or letter of credit in an amount and with surety
and conditions satisfactory to it securing to the Commonwealth compliance with the con-
ditions set forth in the restoration order. The appropriate court, upon petition by the
Commission or board, shall have authority to enforce any such restoration order by in-
junction, mandamus or other appropriate remedy. Failure to complete the required res-
toration shall constitute a violation of this chapter.

D. The duties of the Commissioner or the Board Chairman prescribed in this section
may be delegated to their respective designees; however, such respective designees
shall not be those persons who are also designated as enforcement officers. (1987;- c:,
436;1990,¢.811.)

The 1990 amendment deleted the former heading of subsection A which read: “Report-
ing, site inspections and notice to comply,” deleted the former heading of subsection B
which read: “Issuance of stop work order,” added present subsection C, and redesignated
former-subsection C as present subsection D.

§62.1-13.17. Commission may receive gifts, etc. - The Commission may receive
gifts, grants, bequests, and devises of wetlands and of money which shall be taken and
held for the uses prescribed by the donor, grantor, or testator and in accord with the
purposes of this chapter. The Commission shall manage such wetlands in such a way as
to maximize their ecological value and in accord with the purposes of this chapter.
(1972, ¢. 711)

Editor’s note. - This section was amended by Acts 1973, c. 471. The 1973 act, which was
made effective July 1, 1974, and provided that it should expire at midnight on that date
unless earlier reenacted, was repealed by Acts 1974, c. 96, effective March 22, 1974, and
therefore never went into effect.
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§ 62.1-13.18. Violation of orders, rules and regulations. - Any person who knowing- .
ly, intentionally, negligently or continually violates any order, rule or regulation of the

Commission or of a wetlands board established pursuant to this chapter or violates any

provision of this chapter or of a wetlands zoning ordinance enacted pursuant to this

chapter or any provision of a permit granted by a wetlands board or the Commission

pursuant to this chapter shall be guilty of a misdemeanor. Following a conviction, every

day the violation continues shall be deemed a separate offense. (1972, c. 711.)

Editor’s note. - This section was amended by Acts 1973, c. 471. The 1973 act, which was
made effective July 1, 1974, and provided that it should expire at midnight on that date
unless earlier reenacted, was repealed by Acts 1974, c. 96, effective March 22, 1974, and
therefore never went into effect.

§ 62.1-18.18:1. Injunctions. - In addition to and notwithstanding the provisions of §
62.1-13.18, upon petition of the Commission or a wetlands board to the court of record
having jurisdiction in the city or county wherein any act is done or is threatened to be
done which is unlawful under the provisions of this chapter, the court may enjoin such
unlawful act and may order the person so acting unlawfully to take such steps as are
necessary to restore, protect and preserve the wetlands involved. (1973, c. 65.)

§ 62.1-13.18:2, Penalties. - A. Without limiting the remedies which may be obtained in .
this chapter, any person who violates any provision of this chapter or who violates or
fails, neglects or refuses to obey any Commission or wetlands board notice, order, rule,
regulation or permit condition authorized by this chapter shall, upon such finding by an
appropriate circuit court, be assessed a civil penalty not to exceed $25,000 for each day
of violation, Such civil penalties may, at the discretion of the court assessing them, be
directed to be paid into the treasury of the county, city, or town in which the violation
occurred for the purpose of abating environmental damage to, or the restoration of wet-
lands therein, in such a manner as the court may, by order, direct, except that where
the violator is the county, city, or town itself, or its agent, the court shall direct the
penalty to be paid into the state treasury.

B. Without limiting the remedies which may be obtained in this chapter, and with the

consent of any person who has violated any provision of this chapter or who has violated

or failed, neglected or refused to obey any Commission or wetlands board order, rule,

regulation, or permit condition authorized by this chapter, the Commission or wetlands

board may provide, in an order issued by the Commission or wetlands board against

such person, for the one-time payment of civil charges for each violation in specific

sums, not to exceed $10,000 for each violation. Civil charges shall be in lieu of any ap-

propriate civil penalty which could be imposed under subsection A of this section. Civil

charges may be in addition to the cost of any restoration ordered by the Commission or

a wetlands board. (1990, c. 811.) , .
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§ 62.1-13.19. Jurisdiction of Commission not affected. - Nothing in this chapter
shall affect the Commission’s sole jurisdiction over areas and activities as defined by
Title 28.1 or § 62.1-3 of this Code. (1972, ¢. 711.)

Editor’s note. - This section was amended by Acts 1973, c. 471. The 1973 act, which was
made effective July 1, 1974, and provided that it should expire at midnight on that date
unless earlier reenacted, was repealed by Acts 1974, c. 96, effective March 22, 1974, and
therefore never went into effect.

§ 62.1-13.20. Exemptions. - Nothing in this chapter shall affect (1) any project in
vegetated wetlands commenced prior to July 1, 1972, or any project in nonvegetated
wetlands commenced prior to January 4, 1983; however, this section shall not be
deemed to exclude from regulation under this chapter any activity which expands or en-
larges upon a project already in existence or under construction at the time of such
date, except for those activities exempted under § 62..1-13.5 (3) (h); (2) any project or
development in vegetated wetlands for which, prior to July 1, 1972, or in nonvegetated
wetlands for which, prior to January 1, 1983, a plan or plan of development thereof has
been filed pursuant to ordinance or other lawful enactment with either an agency of the
federal or state government, or with either the planning commission, board of super-
visors, or city council of the jurisdiction in which the project or development is located;
(3) any project or development in vegetated wetlands, whether commenced prior to July
1, 1972, and in nonvegetated wetlands whether commenced prior to January 1, 1983, if
located or to be located in whole or in part on ground or in an area an interest in which
was authorized by the General Assembly to be conveyed prior to July 1, 1972, for
vegetated wetlands and July 1, 1982, for nonvegetated wetlands; and (4) for the North
Landing River and its tributaries exemptions (1) and (2) above shall take effect July 1,
1975, for vegetated wetlands, and January 1, 1983, for nonvegetated wetlands.

For exemptions (1) and (2) herein to be effective, the project or development must be cer-
tified as exempt by the Commission or appropriate local wetlands board. The request
for certification must be filed prior to January 1, 1984. Projects or developments which
have been determined by the Commission or the appropriate local wetlands board prior
to July 1, 1982, to be exempt from the provisions of this chapter shall be considered to
be certified. If the request for certification is not granted or denied within 120 days from
receipt of request by the Commission or a local wetlands board, the certification will be
conclusively presumed to have been granted. The time limitations and public hearing re-
quirements imposed by § 62.1-13.5 shall not apply to the certification process. Upon re-
quest by any person holding a certification issued by the Commission or a local

wetlands board, the clerk of the circuit court having jurisdiction over the property on
which the certified project is located shall record such certification in the appropriate
deed book of the circuit court. (1972, ¢. 711; 1975, c. 268; 1982, cc. 300, 468.)
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Law Review. - For survey of Virginia law on administrative law for the year 1971-1972,
see 58 Va. L. Rev. 1159 (1972). For article, “Virginia Natural Resources Law and the New
Virginia Wetlands Act,” see 30 Wash. & Lee L. Rev. 19 (1973).
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. Chapter 2.2. Coastal Primary Sand Dune Protection Act.

Sec.

62.1-13.21. Legislative declaration; sand dunes and beaches protected.

62.1-13.22, Definitions.

62.1-13.23. Standards for use of coastal primary sand dunes.

62.1-13.24.  Guidelines. '

62.1-13.25. Certain counties and cities authorized to adopt coastal primary sand
dune ordinance.

62.1-13.25:1. [Repealed.]

62.1-13.26. Permits required for certain activities; issuance of permits by
Commission.
62.1-13.27. Administration; appeals; enforcement.

62.1-13.27:1.  Penalties.
62.1-13.28. Exemptions.

§ 62.1-13.21. Legislative declaration; sand dunes and beaches protected. - A.
The Commonwealth of Virginia hereby recognizes the importance of coastal primary
sand dunes with their unique physiographic features which, in their natural state,
serve as protective barriers from the effects of flooding and erosion caused by coastal
storms, thereby protecting life and property; that such dunes provide an essential

‘ source of natural sand replenishment for beaches and an important natural habitat for
coastal fauna; and are important to the overall scenic and recreational attractiveness of
Virginia’s coastal area.

Inappropriate development on coastal primary sand dunes and beaches can destroy
vegetation which stabilizes such features, alter the natural contour of these sand dunes
and beaches, impede their natural formation and migration and interrupt wind and
water currents which replenish the sand supply of beaches. Such alterations to coastal
primary sand dunes and beaches may lead to increased shoreline erosion, coastal flood-
ing, damage to fixed structures near the shore, loss of public and private open space,
loss of wildlife habitat and increased expenditure of public funds.

Therefore, in order to reasonably protect the public interest, promote public health,
safety, the general welfare of the Commonwealth, protect private and public property
from erosion and flooding and protect wildlife and the natural environment, it is
declared to be the public policy of the Commonwealth whenever reasonably necessary to
preserve and protect coastal primary sand dunes and beaches and to prevent their
despoliation and destruction and whenever practical to accommodate necessary
economic development in a manner consistent with the protection of such features.
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B. The provisions of this chapter shall apply to the protection of coastal primary sand
dunes and beaches. Whenever coastal primary sand dunes are referred to in this chap-
ter such references shall also include beaches. (1980, ¢c. 660; 1984, c. 556; 1989, c. 342.)

The numbers of §§ 62.1-13.21 through 62.1-13.28 were assigned by the Virginia Code
Commission, the numbers in the 1980 act having been 62.1-13.20:1 through 62.1-13.20:8.

The 1989 amendment designated the first paragraph as subsection A, substituted
“beaches” for “reaches” in the second and third paragraphs, and added subsection B.

§ 62.1-13.22, Definitions. - For the purposes of this chapter, the following words shall
have the meanings respectively ascribed to them:

“Beach” means (i) the shoreline zone comprised of unconsolidated sandy material upon
which there is a mutual interaction of the forces of erosion, sediment transport and
deposition that extends from the low water line landward to where there is a marked
change in either material composition or physiographic form such as a dune, bluff or
marsh, or (i) where no such change can be identified, to the line of woody vegetation
(usually the effective limit of stormwaves), or the nearest impermeable man-made struc-
ture, such as a bulkhead, revetment or paved road.

“Commission” means the Virginia Marine Resources Commission.

“Commissioner” means the Commissioner of the Virginia Marine Resources Commis-
sion.

“County or city” means the governing body of such county or city.

“Coastal primary sand dune” means a mound of unconsolidated sandy soil which is con-
tiguous to mean high water, whose landward and lateral limits are marked by a change
in grade from ten percent or greater to less than ten percent, and upon any part of
which is growing as of July 1, 1980, or grows thereon subsequent thereto, any one or
more of the following: American beach grass (Ammophilla breviligulata), beach heather
(Huisonia tometosa); dune bean (Strophostylis umbellata var, paludigena); dusty miller
(Artemisia stelleriana); saltmeadow hay (Spartina patens); seabeach-handwort
(Arenaria peptoides); sea oats (Uniola paniculata); sea rocket (Cakile edentula); seaside
goldenrod (Solidago sempervirens); and short dune grass (Panicum ararum). For pur-
poses of this chapter, “coastal primary sand dune” shall not include any mound of sand,
sandy soil or dredge soil which has been deposited by man for the purpose of the tem-
porary storage of such material for later use.

“Coastal primary sand dune zoning ordinance” means that ordinance set forth in § 62.1-
13.25.
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“Governmental activity” means any or all of the services provided by the Common-
wealth or a county or city to its citizens for the purpose of maintaining public facilities
and shall include but not be limited to such services as constructing, repairing and
maintaining roads, sewage facilities, supplying and treating water, street lights and con-
structing public buildings. (1980, c. 660; 1984, c. 556; 1985, c. 589; 1987, c. 499; 1989, c.
342.)

Cross references. - As to the erecting and maintenance of protective bulkheads by cer-
tain property owners in the Sandbridge Beach subdivision, see SS 62.1-13.28 B.

The 1989 amendment added the paragraph defining “Beach,” deleted the designations of
subsections A through F, and deleted former subsection G which defined “Reach.”

§ 62.1-13.23. Standards for use of coastal primary sand dunes. - No permanent al-
teration of or construction upon any coastal primary sand dune shall take place which
would: (i) impair the natural functions of the dune as described herein; (ii) physically
alter the contour of the dune; (iii) destroy vegetation growing thereon as defined herein
unless the wetlands board, or in its absence the Commission, determines that there will
be no significant adverse ecological impact, or that the granting of a permit hereunder
is clearly necessary and consistent with the public interest considering all material fac-
tors. (1980, ¢. 660.)

§ 62.1-13.24. Guidelines. - In order to implement the policy set forth in SS 62.1-13.21
and to assist cities and counties in the regulation of coastal primary sand dunes, the
Commission shall, with advice and assistance from the Virginia Institute of Marine
Science, promulgate guidelines which set forth the consequences of the use of these
dunes. In developing these guidelines, the Commission shall consult with any affected
state governmental agency. (1980, c. 660.)

§ 62.1-13.25. Certain counties and cities authorized to adopt coastal primary
sand dune ordinance. - Any of the following counties or cities which adopt a wetlands
ordinance pursuant to § 62.1-13.5 may adopt the ordinance contained herein: the Coun-
ties of Accomack, Lancaster, Mathews, Northampton and Northumberland and the
Cities of Hampton, Norfolk, and Virginia Beach. In the event that a locality has not
adopted a wetlands ordinance pursuant to Chapter 2.1 (§ 62.1-13.1 et seq.) of Title 62.1,
such locality may adopt the ordinance contained herein; however, such locality shall ap-
point a wetlands board following the procedure specified in § 62.1-13.6. Any county or
city which has adopted the Coastal Primary Sand Dune Zoning Ordinance prior to July
1, 1989, shall amend such ordinance to conform it to the ordinance contained herein by
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December 1, 1989. Until such county or city has made such amendment, the ordinance
shall be read as if it conformed with the ordinance contained herein.

Coastal Primary Sand Dune Zoning Ordinance

§ 1. The governing body of ............c.ccccucen.n. , acting pursuant to Chapter 2.2 (§ 62.1-
13.21 et seq.) of Title 62.1 of the Code of Virginia, for the purposes of fulfilling the policy
and standards set forth in such chapter, adopts this ordinance regulating'the use and
development of coastal primary sand dunes. Whenever coastal primary sand dunes are
referred to in this ordinance, such references shall also include beaches.

§ 2. Definitions. For the purpose of this ordinance:

“Beach” means (i) the shoreline zone comprised of unconsolidated sandy material upon
which there is a mutual interaction of the forces of erosion, sediment transport and

“deposition that extends from the low water line landward to where there is a marked
change in either material composition or physiographic form such as a dune, bluff or
marsh, or (ii) where no such change can be identified, to the line of woody vegetation
(usually the effective limit of stormwaves), or the nearest impermeable man-made struc-
ture, such as a bulkhead, revetment or paved road. '

“Commission” shall mean the Virginia Marine Resources Commission.

“Commissioner” shall mean the Commissioner of the Virginia Marine Resources Com-
mission. '

“County or city” shall mean the governing, body of such county or city.

“Coastal primary sand dune” hereinafter referred to as “dune,” shall mean a mound of
unconsolidated sandy soil which is contiguous to mean high water, whose landward and
lateral limits are marked by a change in grade from ten percent or greater to less than
ten percent, and upon any part of which is growing on July 1, 1980, or grows thereon
subsequent thereto, any one or more of the following: American beach grass (Ammophil-
la breviligulata), beach heather (Hudsonia tometosa); dune bean (Strophostylis umbel-
lata var, paludigena); dusty miller (Artemisia stelleriana); saltmeadow hay (Spartina
patens); seabeach sandwort (Arenaria peploides); sea oats (Uniola paniculata); sea rock-
et (Cakile edentula); seaside goldenrod (Solidago sempervirens); and short dune grass
(Panicum amarum). For purposes of this ordinance, “coastal primary sand dune” shall
not include any mound of sand, sandy soil or dredge soil which has been deposited by
man for the purpose of the temporary storage of such material for later use.

“Governmental activity” shall mean any or all of the services provided by the Common-
wealth or a county or city to its citizens for the purpose of maintaining public facilities
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and shall include but not be limited to such services as constructing, repairing and
maintaining roads, sewage facilities, supplying and treating water, street lights and con-
structing public buildings.

“Wetlands board” or “board” means the board created as provided for in § 62.1-13.6 of
the Code of Virginia.

§ 3. The following uses of and activities on dunes are permitted if otherwise permitted
by law:

A. The construction and maintenance of noncommercial walkways which do not alter
the contour of the coastal primary sand dune; '

B. The construction and maintenance of observation platforms which are not an in-
tegral part of any dwelling and which do not alter the contour of the coastal primary
sand dune;

C. The planting of beach grasses or other vegetation for the purpose of stabilizing coas-
tal primary sand dunes;

D. The placement of sand fences or other material on or adjacent to coastal primary
sand dunes for the purpose of stabilizing such features, except that this provision shall
not be interpreted to authorize the placement of any material which presents a public
health or safety hazard;

E. Sand replenishment activities of any private or public concern provided no sand shall
be removed from any coastal primary sand dune unless authorized by lawful permit;

F. The normal maintenance of any groin, jetty, riprap, bulkhead or other structure
designed to control beach erosion which may abut a coastal primary sand dune;

G. The normal maintenance or repair of presently existing roads, highways, railroad
beds and facilities of the United States, this Commonwealth, or any of its counties or
cities, or those of any person, firm, corporation, or utility, provided no coastal primary
sand dunes are altered; :

H. Outdoor recreational activities, provided that such activities do not alter the natural
contour of the coastal primary sand dune or destroy its vegetation;

I. The conservation and research activities of the Virginia Marine Resources Commis-
sion, Virginia Institute of Marine Science, Department of Game and Inland Fisheries
and other related conservation agencies;

J. The construction and maintenance of aids to navigation which. are authorized by
governmental authority;
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K. Activities pursuant to any emergency declaration by the governing body of any local
government or the Governor of the Commonwealth or any public health officer for the
purposes of protecting the public health or safety; and

L. Governmental activity on coastal primary sand dunes owned or leased by the Com-
monwealth of Virginia or a political subdivision thereof.

§ 4. Any person who desires to use or alter any coastal primary sand dune within this
..................... (county or city), other than for those activities specified in § 3 herein, shall
first file an application with the wetlands board in accordance with § 4 of § 62.1-13.5 of
the Code of Virginia. The wetlands board may establish a processing fee in accordance
with § 4 of § 62.1-13.5 of the Code of Virginia. No person shall be required to file two
separate applications for permits if the project to be undertaken would require that a
permit be filed in accordance with § 62.1-13.5 as well as this ordinance. Under such cir-
cumstances the fee accompanying the application required by § 62.1-13.5 shall also be
the fee for the purpose of this ordinance.

§ 5. All applications and maps and documents relating thereto shall be open for public
inspection at the office of the recording officer of this .....c.ceccevvrevennne (county or city).

§ 6. Not later than sixty days after receipt of such application, the wetlands board shall
hold a public hearing on such application. The applicant, the local governing body, the
Commissioner, the owner of record of any land adjacent to the coastal primary sand
dunes in question, known claimants of water rights in or adjacent to the coastal
primary sand dunes in question, the Virginia Institute of Marine Science, the Depart-
ment of Game and Inland Fisheries, the Water Control Board, the Department of
Transportation and governmental agencies expressing an interest therein shall be
notified by the board of the hearing by mail not less than twenty days prior to the date
set for the hearing. The wetlands board shall also cause notice of such hearing to be pub-
lished at least once a week for two weeks prior to such hearing in the newspaper having
a general circulation in this .......ccccevveveenens (county or city). The costs of such publication
shall be paid by the applicant. '

§ 7. In acting on any application for a permit, the board shall grant the application upon
the concurring vote of three members of a five-member board or four members of a
seven-member board. The chairman of the board, or in his absence the acting chairman,
may administer oaths and compel the attendance of witnesses. Any person may appear
and be heard at the public hearing. Each witness at the hearing may submit a concise
written statement of his testimony. The board shall make a record of the proceeding,
which shall include the application, any written statements of witnesses, a summary of
statements of all witnesses, the findings and decision of the board, and the rationale for
the decision. The board shall make its determination within thirty days from the hear-
ing. If the board fails to act within such time, the application shall be deemed approved.
Within forty-eight hours of its determination, the board shall notify the applicant and
the Commissioner of such determination and if the board has not made a determina-
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tion, it shall notify the applicant and the Commission that thirty days has passed and
that the application is deemed approved.

The board shall transmit a copy of the permit to the Commissioner. If the application is
reviewed or appealed, then the board shall transmit the record of its hearing to the
Commissioner. Upon a final determination by the Commission, the record shall be
returned to the board. The record shall be open for public inspection at the office of the
recording officer of this ..........cccccceoe. (county or city).

§ 8. The board may require a reasonable bond or letter of credit in an amount and with
surety and conditions satisfactory to it securing to the Commonwealth compliance with
the conditions and limitations set forth in the permit. The board may, after hearing as
provided herein, suspend or revoke a permit if the board finds that the applicant has
failed to comply with any of the conditions or limitations set forth in the permit or has
exceeded the scope of the work as set forth in the application. The board after hearing
may suspend a permit if the applicant fails to comply with the terms and conditions set
forth in the application.

§ 9. A. In making its decision whether to grant, to grant in modified form, or to deny an
application for a permit, the board shall base its decision on the following factors:

1. Such matters raised through the testimony of any person in support of or in rebuttal
to the permit application.

2. Impact of the development on the public health and welfare as expressed by the
policy and standards of Chapter 2.2 (§ 62.1-13.21 et seq.) of Title 62.1 of the Code of Vir-
ginia and any guidelines which may have been promulgated thereunder by the Commis-
sion.

B. If the board, in applying the standards above, finds that the anticipated public and
private benefit of the proposed activity exceeds the anticipated public and private detri-
ment and that the proposed activity would not violate the purposes and intent of Chap-
ter 2.2 of Title 62.1 of the Code of Virginia and of this ordinance, the board shall grant
the permit, subject to any reasonable condition or modification designed to minimize
the impact of the activity on the ability of this .......cccccervvrenrennes (county or city), to pro-
vide governmental services and on the rights of any other person and to carry out the
public policy set forth in Chapter 2.2 of Title 62.1 of the Code of Virginia and in this or-
dinance. Nothing in this section shall be construed as affecting the right of any person
to seek compensation for any injury in fact incurred by him because of the proposed ac-
tivity. If the board finds that the anticipated public and private benefit from the
proposed activity is exceeded by the anticipated public and private detriment or that
the proposed activity would violate the purposes and intent of Chapter 2.2 of Title 62.1
of the Code of Virginia and of this ordinance, the board shall deny the permit applica-
tion with leave to the applicant to resubmit the application in modified form.
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§ 10. The permit shall be in writing, signed by the chairman of the board and notarized. .

§ 11. No permit shall be granted without an expiration date, and the béard, in the exer-
cise of its discretion, shall designate an expiration date for completion.'ﬁf such work
specified in the permit from the date the board granted such permit. The board, how-
ever, may, upon proper application therefor, grant extensions, (1980, c. 660; 1984, c.
556; 1989, ¢. 342.)

The 1989 amendment added the last two sentences of the first paragraph, added the last
sentence in § 1, and in § 2 added the paragraph defining “Beach,” deleted the desigpations
of subdivisions A through F, and deleted former subdivision El, which defined “Reach.”

§62.1-13.25:1: Not set out.

Editor’s note. - This section, relating to emergency sand grading activities on sand dunes
located on the Atlantic Shoreline of Virginia Beach, was enacted by Acts 1984, ¢. 518.In
furtherance of the general policy of the Virginia Code Commission to include in the Code
only provisions having general and permanent application, this section, which is limited in
its purpose and scope, is not set out here, but attention is called to it by this reference.

§ 62.1-13.26. Permits required for certain activities; issuance of permits by

Commission. - No person shall conduct any activity which would require a permit .
under a coastal primary sand dune ordinance unless he has a permit therefor. Until

such time as the county or city in which a person proposes to conduct an activity which

would require a permit under such ordinance adopts such ordinance, such person shall

apply for a permit directly to the Commission. (1980, ¢c. 660.)

§ 62.1-13.27. Administration; appeals; enforcement. - In administering the
provisions of this chapter and in order to provide for appellate review and enforcement,
the Commission, Commissioner or wetlands board as appropriate shall, as to the Coas-
tal Primary Sand Dune Protection Act or an ordinance adopted pursuant thereto, bear
all those duties and responsibilities and follow those procedures specified in §§ 62.1-
13.7 through 62.1-13.19 of the Code of Virginia in the same manner and on the same
basis as they administer and enforce the Wetlands Act or an ordinance adopted pur-
suant thereto. (1980, c. 660.)

§ 62.1-13.27:1. Penalties. - A. Without limiting the remedies which may be obtained in
this chapter, any person who violates any provision of this chapter or who violates or
fails, neglects or refuses to obey any Commission or wetlands board notice, order, rule,
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regulation or permit condition authorized by this chapter shall, upon such finding by an
appropriate circuit court, be assessed a civil penalty not to exceed $25,000 for each day
of violation. Such civil penalties may, at the discretion of the court assessing them, be
directed to be paid into the treasury of the county, city, or town in which the violation
occurred for the purpose of abating environmental damage to, or the restoration of wet-
lands therein, in such a manner as the court may, by order, direct, except that where
the violator is the county, city, or town itself, or its agent, the court shall direct the
penalty to be paid into the state treasury.

B. Without limiting the remedies which may be obtained in this chapter, and with the
consent of any person who has violated any provision of this chapter or who has viclated
or failed, neglected or refused to obey any Commission or wetlands board order, rule,
regulation, or permit condition authorized by this chapter, the Commission or wetlands
board may provide, in an order issued by the Commission or wetlands board against
such person, for the one-time payment of civil charges for each violation in specific
sums, not to exceed $10,000 for each violation. Civil charges shall be in lieu of any ap-
propriate civil penalty which could be imposed under subsection A of this section. Civil
charges may be in addition to the cost of any restoration ordered by the Commission or
a wetlands board. (1990, c. 811.)

§ 62.1-13.28. Exemptions. - A. Nothing in this chapter shall affect any project or
development (i) for which a valid building permit or final site plan approval has been is-
sued prior to July 1, 1980; or (ii) which, if no building permit is required for such project
including a locally approved mining operation, has been otherwise commenced prior to
July 1, 1980, and certified as exempt by the Commission or appropriate wetlands board;
or (ili) approved by the governing body of any county or city pursuant to any local or-
dinance whose principal purpose is to review development in coastal primary sand
dunes prior to July 1, 1980. Nothing in this section shall be deemed to exclude from
regulation any activity which expands or enlarges upon a project already in existence or
under construction.

B. The Virginia Beach Wetlands Board shall make an ongoing determination in the
Sandbridge Beach subdivision of the area bounded on the north by Dam Neck Naval
Base, on the west by Sandfiddler Road, and on the south by White Cap Lane, to deter-
mine which structures or properties are in clear and imminent danger from erosion and
storm damage due to severe wave action or storm surge. The owners of structures or
properties so defined shall not be prohibited from erecting and maintaining protective
bulkheads or other equivalent structural improvements of a type, size and configuration
approved by the Virginia Beach Wetlands Board. The Virginia Beach Wetlands Board
shall not impose arbitrary or unreaseonable conditions upon its approval of any such
bulkhead or other structural improvement but shall maintain a continuing respon-
sibility to ensure that each bulkhead or structural improvement constructed under the
authority of this section is maintained in a condition which is safe, structurally sound,
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and otherwise in conformity with the reasonable conditions imposed by the Virginia
Beach Wetlands Board. At the time the application is submitted, the applicant shall con-
sent in writing to any subsequent construction which may occur whereby an adjacent
property owner desires to tie in a bulkhead at no additional cost with that bulkhead
proposed by the applicant. Such consent shall be considered a waivgi-’.t;)f property line
defenses relating to the bulkhead line. (1980, c. 660; 1987, c. 499; 1.988, c. 740.)

Editor’s note. - Acts 1988, c. 740, which amends this section, provides in cl. 2 that the act
shall expire on June 30, 1991.

The 1988 amendment deleted the fourth and fifth sentences, pertaining to written agree-
ments of adjacent property owners.
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Section I

Introduction

Virginia’s coastal zone is composed of many different but highly interrelated ecological
systems. Below the low tide limits are found the vast areas of submerged bottomland
which are vitally important as fish and shellfish feeding, spawning and nursery habitat.
These areas not only help support Virginia’s highly valuable commercial catch but also
the myriad of species which the average Virginian never directly encounters but never-
theless are as important ecologically as the commercially sought organisms.

Between the high water line and the low water line are found the nonvegetated inter-
tidal flats and beaches. These areas, though uncovered and seemingly devoid of life
during a portion of each tidal cycle, provide important habitat for a host of different
marine organisms, aquatic birds and many mammals.

Beginning approximately at the elevation we call mean sea level are found the various

vegetated communities known as marshes. Best known for their high plant production

on the order of tons per acre per year, marshes have other valuable functions. They are
a buffer between the estuary and the upland; interacting with both.

With the passage of House Bill 400, which adds nonvegetated intertidal areas to the ex-
isting wetlands protection mechanism, the General Assembly has not only recognized
the value of intertidal flats and beaches to the Commonwealth but also the interrelated
and interdependent nature of the vegetated and nonvegetated wetlands systems. All
wetland resources of the Commonwealth will now be managed under a single, unified
program, Moving landward from mean low water (the Marine Resources Commission
controls the bottomland seaward of mean low water) wetland jurisdiction now extends
to mean high water where no emergent vegetation exists, and to 1.5 times the mean
tide range where marsh is present. All intertidal areas are now called wetlands and c¢an
be managed holistically under a single permit system.

The purpose of this document is to revise the existing Wetlands Guidelines, which deal
only with marshes, to include beaches, tidal flats and subaqueous lands as well. Al-
though scientific research has yet to clearly define and quantify all aspects of wetlands
function and importance within the estuary, there are few in the scientific community
who would argue that these areas are not highly significant systems whose conserva-
tion is very important to the Commonwealth. The policy stated by the legislature when
it passed the vegetated wetlands act in 1972 is as relevant today as it was then:

“Therefore, in order to protect the public interest, promote the public
health, safety and the economic and general welfare of the
Commonwealth, and to protect public and private property, wildlife,
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' marine fisheries and the natural environment, it is declared to be the
public policy of this Commonwealth to preserve the wetlands, and to
prevent their despoliation and destruction and to accommodate
necessary economic development in a manner consistent with wetlands
preservation.”

In the pages that follow, the value of the wetlands to the Commonwealth and its
citizens is described. This is followed by a brief description of each community type and
then by an environmental value ranking system. In this section the community types
are ranked relative to each other according to their environmental values. It should be
noted that all wetlands are important but where management decisions must be made
regarding necessary economic development in wetlands, this ranking system may help
in guiding development into the lesser value wetland communities.

The ranking system is followed by the general and specific guidelines for wetland dis-
turbing activities. These guidelines have been expanded to cover the nonvegetated area
and to deal with issues that have arisen since the adoption of the original guidelines in
1974. it is intended that these guidelines aid wetland managers in preserving the wet-
lands while accommodating necessary economic development along Virginia’s 5000
miles of shoreline.

® Section 11

Wetlands Types and Properties

Wetlands, as defined in Chapter 2.1 of the Code of Virginia, fall into two major group-
ings: vegetated (tidal marshes and swamps) and nonvegetated (intertidal flats, bars and
beaches). Although seldom recognized by the general public except as exhibited in the
desire to live on or near the water, wetlands have a variety of both tangible and intan-
gible values which place them in a position of inestimable importance to the Common-
wealth.

This section of this document first identifies the primary values of the wetlands, then
describes the general wetland types found in “Tidewater” Virginia, and finally ranks
these types relative to each other in terms of these primary values.

Each wetland type is evaluated in accordance with five general values.

These are:

1. Production and detritus availability. Marshes and tidal flats are major sites of
primary production in the marine ecosystem, When this plant material dies and
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begins to decay (detritus) it becomes the basis of a major marine food pathway. The
productivity of all the major marsh community types is well documented and ranges
from one to six tons per acre per year. Generally, the lower the elevation of the
marsh, the greater its contribution of detritus and the greater its value to the
aquatic environment.

Plant productivity on tidal flats is typically less than that of tidal marshes but
higher than the bottom in deeper open water areas due to the greater supply of light
and nutrients available. Plant productivity in intertidal areas is dominated by non-
vascular plants (bottom-dwelling, one-celled micro- and macroalgae). Probably the
most important function of the nonvegetated wetlands is that of mediating the break-
down of detritus produced on the vegetated marshes. Tidal flats located adjacent to
extensive marsh areas may therefore be more biologically valuable than more iso-
lated tidal flats. As mediators of detrital breakdown, nonvegetated wetlands are
often the sites of large, diverse invertebrate populations and are often major feeding
sites and spawning and nursery grounds for estuarine organisms of sport and com-
mercial value to man. '

2. Waterfowl and Wildlife Utilization. Long before wetlands were discovered to be
detritus producers and feeding areas for marine organisms, they were known as rich
habitats for various mammals, marine birds and migratory waterfowl. Some wet-
land types are more important than others in this regard but in many cases distinc-
tions may not be clear-cut. A species, for example, may appear to be dependent on
vegetated marsh for cover and breeding but without the adjacent tidal flats may not
use a certain marsh at all. Wetlands offering a variety of habitats and plant types
are generally the more valuable from a habitat perspective.

3. Erosion Buffer. Erosion is a common problem throughout coastal Virginia and is
by no means limited to ocean beaches. Vegetated wetlands do erode but by virtue of
their ability to establish dense root systems, trap and accumulate sediments, and
baffle wave energy they are buffers against erosion and sea level rise. Among the
vegetated wetlands the freshwater communities are less effective in this regard.

Nonvegetated wetlands are also effective erosion buffers although they function in a
different manner from the marshes. For example, a broad, gently sloping sand beach
is an excellent wave energy dissipator and large intertidal bars and flats serve to
“trip” waves as they move shoreward thus reducing their energy before they strike
the shoreline. The disruption of nearshore intertidal areas may increase wave ener-
gy striking the adjacent shoreline thus accelerating erosion there.

4. Water Quality Control. The dense growth of some marshes acts as a filter, trap-
ping upland sediment before it reaches waterways and thus protecting shellfish beds
and navigation channels from siltation. Marshes can also filter out sediments that
are already in the water column. The ability of marshes to filter sediments and main-
tain water clarity is of particular importance to the maintenance of clam and oyster
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production. Some marshes have been shown to act as sinks or traps for other pol-
lutants and marsh plants take up nutrients deposited in marsh soils. Excess
nutrient levels in an estuary can be a problem but the exact role of marshes in
nutrient removal is not yet fully understood.

Nonvegetated wetlands are also important in the cycling of nutrients in the estuary
and the filter feeding organisms present, particularly on tidal flats, remove
suspended solids from the water column in amounts that may significantly affect
water clarity.

5. Flood Buffer. The peat substratum of some marshes acts as a giant sponge in
receiving and releasing water. This characteristic is an effective buffer against coas-
tal flooding, the effectiveness of which is a function of marsh type and size. The
higher elevation marshes are the more effective flood buffers. Nonvegetated wet-
lands, because of their intertidal location have little value in this regard.

The following descriptions of wetland community types are identified and presented for
management purposes. The first twelve of these are the vegetated wetlands and of
these the first ten are characterized by a single dominant species of emergent vegeta-
tion. The term “dominant” is defined here to mean at least 50% of the vegetated surface
of the marsh is covered by a single plant species. Types eleven and twelve are brackish
and freshwater marshes which have no clearly dominant species of vegetation.

The five types of nonvegetated wetlands described here are identified mainly by
physiographic position and sediment composition. No attempt is made to quantitatively
separate the communities by particle size dominance since this is not necessary for
value judgements on the level described in this publication.
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‘ Type I. Saltmarsh Cordgrass Community

Dominant vegetation: Saltmarsh cordgrass (Spartina alterniflora Loisel).

Associated vegetation: Saltmeadow hay, saltgrass, black needlerush, saltwort, sea
lavender, marsh elder, groundsel tree, sea oxeye.

Growth habit: Stout, erect grass; long, smooth leaves, often with attached periwinkle
snails; located at the waters edge. Tall form 4 to 6 feet along the water; short
form 1 to 2 feet at or slightly higher than MHW.

Physiographic position: Ranges from mean sea level to approximately mean high
water.

Average density: Usually 20 plants per square foot. Can range from 10 to 50 plants.

Annual production and detritus availability: Average yield is about 4 tons per
acre per annum; optimum growth up to 10 tons per acre. Daily tides flux nearly
throughout this community. Available detritus to the marine environment is op-

. timum. This type of marsh is recognized as an important spawning and nursery
ground for fish,

. Waterfowl and wildlife utility: Roots and rhizomes eaten by waterfowl. Stems used
in muskrat lodge construction. Nesting material for Forsters tern, clapper rail
and willet.

Potential erosion buffer: Most saltmarshes and brackish water marshes are bor-
dered by saltmarsh cordgrass along the waters edge. A marsh/water interface of
this type is highly desirable as a deterrent to shoreline erosion. Underlying peat

~ with a vast network of rhizomes and roots is very resistant to wave energy.

Water quality control and flood buffer: Marshes of this type can also serve as traps
for sediment that originate from upland runoff. This also includes large debris
that may accumulate on the marsh surface.

SUMMARY: Considering the many attributes of this type of marsh community, its con-
servation should be of highest priority.
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. SALTMEADOW CORDGRASS Distichlis spicata
Spartina patens

a. Trough-shaped leaves (rolled inward).
b. Leaves arranged in one plane,

a. Branch with flowers. c. Flowering or fruiting head.

b. Leaves arranged in 3 or more planes.
¢. Flowering or fruiting head.
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Type II. Saltmeadow Community

Dominant vegetation: Saltmeadow hay (Spartina patens (L.) Greene) Saltgrass (Dis-
tichlis spicata (L.) Greene).

Associated vegetation: Saltmarsh cordgrass, black needlerush, marsh elder,
groundsel tree, saltwort, sea oxeye.

Growth habit: Matted meadow-like stands with swirls or “cowlicks”, individual plants
wiry in appearance; saltgrass 1-2 feet high.

Physiographic position: About mean high tide to the limit of spring tides; saltgrass
at lower elevations, saltmeadow hay predominates at the higher end of the
range.

Average density: Mixed populations; 50-150 stems per square foot.

Annual production and detritus availability: Ranges from 1-3 tons per acre
annum. Only small amounts of dead plant material are flushed out during
storms and spring tides.

Waterfowl and wildlife utility: Seeds eaten by birds; provides nesting area. Habitat
for a snail (Melampus) important as food for birds.

Potential erosion buffer: Effective erosion deterrent at higher elevations.

Water quality control and flood buffer; In many cases, this community represents
the oldest part of a marsh system. Peat may accumulate to great depths,
making this type of marsh act as a giant sponge when flood waters wash over it.
Denseness of vegetation and deep peat filter sediments and waste material.

SUMMARY: This system is an excellent buffer, filtering out sediments and wastes and
absorbing runoff water originating in the uplands. Production and detritus are
less important to the marine environment than in Type I communities. Its con-
tributions tend to favor the upland environment. Its values rank somewhat
below Type I but, nevertheless, a Type II marsh should not be unnecessarily dis-
turbed.

11
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a. Fruiting head.
b. Stem round in cross section.
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. Type III. Black Needlerush Community

Dominant vegetation: Black needlerush (Juncus roemerianus Scheele.)

Associated vegetation: Usually pure stands with saltmarsh cordgrass, saltgrass and
saltmeadow hay near the margin.

Growth habit: Dense monospecific stands; plant leafless, cylindrical hard stems taper-
ing to a sharp pointed tip; brown to dark green in color, 3 to 5 feet high.

Physiographic position: About mean high water to somewhat below spring tide
limit. Seems to prefer sandy substratum.

Average density: 30 to 50 stems per square foot.

Annual production and detritus availability: 3 to 5 tons per acre per annum,
decomposes more slowly than most of the marsh grasses. Not flushed daily by
tides.

Waterfowl and wildlife utility: There is no evidence that waterfowl or wildlife util-
ize this type of plant directly as a food. Because of the dense, stiff stands, it has
little wildlife value except for limited cover.

‘ Potential erosion buffer: The dense system of rhizomes and roots of black
needlerush are highly resistant to erosion. On sandy shores and low sand berms
which support this community type, this characteristic is of high value.

Water quality control and flood buffer: An effective trap for suspended sediments,
but less effective than the densely matted saltmeadow community. Provides ef-
fective absorbent areas to buffer coastal flooding.

SUMMARY: As a single monospecific community this type would support less wildlife
diversity than Type I and II. It functions well as a sediment trap and erosion
deterrent but ranks lower than the preceeding types. The rhizomes of black
needlerush are harder and tougher than the grasses that dominate Types I and
I communities; therefore, needlerush is useful as an erosion deterrent. Overall,
the values of this marsh type rank below Types I and I1.

13
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MARSH ELDER

Iva frutescens

a. Leaves thick and fleshy.
b. Leaves opposite each other on the stem.

GROUNDSEL TREE

Baccharis hamilifolia

a. Fruiting head.
b. Leaves alternate.
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Type IV. Saltbush (Gallbush) Community

Dominant vegetation: Groundsel tree, highwater bush (Baccharis halimifolia L.),
marsh elder saltwater bush (Iva frutescens L.)

Associated vegetation: Saltmeadow hay, saltgrass, wax myrtle, sea oxeye.

Growth habit: Shrubs 3 to 10 feet high along the margin of the marsh and upland
plant communities.

Physiographic position: Lower limit is approximately the upper limit of marsh
(marsh-upland ecotone).

Average density: May provide dense canopy over marsh. Individual shrub trunks
usually spaced 3 to 10 feet apart.

Annual production and detritus availability: Probably less than 2 tons per acre
per annum, Detritus of little value.

Waterfowl and wildlife utility: Provides diversity for wildlife in general and espe-
cially as a nesting area for small birds. No significant food value.

Potential erosion buffer: Although not structurally suited as an assimilator of sedi-
ment and flood waters, it serves somewhat as a buffer to erosion on sand berms
that often front small pocket marshes. Also functional as a trap for larger flot-
sam.

Water quality control and flood buffer: Of minor consequence, but does trap larger
material. (See above). '

SUMMARY: Useful as an indicator of upper limits of marshes as defined in the Wet-
lands Act. Values of this type rank below that of the preceding types. However,
this community does add diversity to the marsh ecosystem.

15
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Spartina cynosuroides

a. Branch of fruiting head.
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. Type V. Big Cordgrass Community

Dominant vegetation: Big cordgrass (Spartina cynosuroides (L.) Roth.)
Associated vegetation: Usually pure stands.

Growth habit: Very tall (6-12 feet), heavily stemmed, leafy grass with distinct
branched fruiting head in the fall.

Physiographic position: At or slightly above mean high water and extending to the
upland margin. Most common in brackish or lower salinity marshes.

Average density: 10 to 15 stems per square foot.

Annual production and detritus availability: 3 to 6 tons per acre per annum.
Detritus accessible only on spring or wind tide, however is rivaled only by
saltmarsh cordgrass, which gives big cordgrass a higher value in the context of
production than other grasses found above mean high tide. Decomposes more
slowly than saltmarsh cordgrass.

Waterfowl and wildlife utility: Utilized as a habitat by small animals, often used for
muskrat lodges. Geese often eat its rhizomes.

‘ Potential erosion buffer; The large, coarse rhizomes and intertwining roots stabilize
peat along marsh edges.

Water quality control and flood buffer: Usually this community type occupies the
older parts of a marsh system where peat may be deeper increasing its capacity
as a flood water assimilator. It is also useful in trapping flotsam.

SUMMARY: Although the elevation occupied by this community type is similar to that
of the saltmeadow community, big cordgrass has a much higher yield of organic
matter which likely contributes to the marine food web. It is also relatively high
in value as a wildlife food as well as a buffer to erosion.

17
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NARROW-LEAVED CATTAIL

Typha angustifolia

COMMON CATTAIL

Typha latifolia

a. Narrow-leaved cattail (Flower and fruiting head).
b. Common cattail (Flower and fruiting head).

Illustrations after Fassett, A Manual of Aquatic Plants.
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o Type VI. Cattail Community

Dominant vegetation: Narrowleaf cattail (Typha angustifolia L.)

Associated vegetation: Broadleaf cattail (Typha latifolia L.), sedges, bulrushes,
arrow arum, pickerel weed, smartweed, other fresh or brackish water plants.

Growth habit: Characteristic “Wiener on a stick” fruiting heads, long strap-like
leaves, somewhat blunted tips. 4 to 6 feet tall.

Physiographic position: Very wet sites, sometimes in standing water, often at the
margin of marsh and uplands. Does well in seepage areas resulting from upland
runoff.

Average density: 2 to 6 stalks per square foot.

Annual production and detritus availability: 2 to 4 tons per acre. Detritus usually
not readily accessible to the marine environment.

Waterfowl and wildlife utility: Provides habitat for certain birds; roots consumed by
muskrats.

. Potential erosion buffer: Because of its preferred habitat and its characteristic shal-
low root system, Type VI is only a minor buffer to erosion.

Water quality control and flood buffer: Its usual habitat along the upland margins
in soft muddy areas ranks this marsh type high as a sediment trap despite its
shallow rooted condition. Very few species will grow in these areas either be-
cause of the stagnant condition of the substratum or because they are inhibited
by toxin release of the cattail roots or a combination of the two factors.

SUMMARY: Because of its value as a wildlife food and habitat, its function as a sedi-
ment trap, its relatively high production and the usual soft substratum, this
type of marsh community should not be indiscriminately used as a development
site. As far as overall value is concerned it compares with a saltmeadow marsh

(Type II).
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PICKEREL WEED

Pontederia cordata

ARROW ARUM

Arrowhead Arrow  Pickerel

Arum  Weed Peltandra virginica

a. Flower head.
b. Fruiting head.
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Type VII. Arrow Arum-Pickerel Weed Community

Dominant vegetation: Arrow arum (Peltandra virginica (L.) Kunth.) Pickerel weed
Pontederia cordata L.)

Associated vegetation: Sedges, smartweeds, bulrushes, ferns, cattails, pond lily.

Growth habit: Many broad leaved clumps growing from a thick, cylindrical rhizome;
arrow or heart shaped leaves. Clumps 2 to 6 feet tall, average height 3 feet.

Physiographic position: On tidal mud flats from mean sea level to about mean high
tide in low salinity or freshwater marshes.

Average density: 1 or 2 clumps per 10 square feet.

Annual production and detritus availability: 2 to 4 tons per acre. Detritus readily
available to the marine food web because of daily tide fluxes. In the fall of the
year these species decompose quite rapidly and completely except for the root
stock.

Waterfowl and wildlife utility: Seeds and shoots of both species are eaten by ducks.
Arrow arum seeds float after the pod decays and are readily available for wood

ducks. Often associated with confirmed spawning and nursery areas for herring
and shad.

Potential erosion buffer: Although this community type lacks the vast network of
rhizomes, roots and peat substratum typical of a saltmarsh cordgrass com-
munity, this marsh/water interface vegetation is often the only vegetative buffer
to shoreline erosion in freshwater areas. The substratum in a marsh such as
this is typically often, unstable mud. After the vegetation has decayed in the
winter time, the mud flats are highly susceptible to erosion due to winter rains.

Water quality control and flood buffer: Slows the flow of flood waters, causing
some suspended sediment to settle out.

SUMMARY: Under natural conditions the marsh of this type is relatively stable but is
highly sensitive to development and activities such as excessive boat traffic. Be-
cause of its many attributes this marsh ranks similar to that of Type 1.
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REED GRASS

/ Phragmites australis

a. Stand in winter condition, without leaves.
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Type VIII. Reed Grass Community

Dominant vegetation: Reed grass (Phragmites australis) formerly (Phragmites com-
munes Trinius)

Associated species: Switch grass, saltbushes, a few others.

Growth habit: Tall stiff grass with short, wide leaves tapering abruptly to a point;
soft plume-like seed head. 6 to 10 feet high.

Physiographic position: Usually above mean high tide, drier areas on disturbed
sites.

Average density: 3 to 6 stems per square foot.

Annual production and detritus availability: 4 to 6 tons per acre, detritus seldom
available except in storm conditions.

Waterfowl and wildlife utility: Little direct value to wildlife except as cover. May
have a detrimental effect in that it can invade areas of a marsh and compete
with desirable species. It appears to be replacing big cordgrass and other plants
in freshwater marshes of the Pamunkey River.

Potential erosion buffer: Good erosion deterrent on disturbed sites, especially on
spoil.

Water quality control and flood buffer: Valuable as a buffer to erosion. Potential
as sediment trap and flood deterrent appears to be minimal.

SUMMARY: This plant is a relatively recent invader in Virginia but is spreading rapid-
ly, often displacing more important marsh plants. It has little or no value to
wildlife in general. Its only important value would be its function as a stabilizer
on dredge spoil. This community type ranks below a Type III marsh, the black
needlerush community.
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YELLOW POND LILY

Nuphar advena

a. Leaf scar.
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. Type IX. Yellow Pond Lily Community

Dominant vegetation: Yellow pond lily, spatter-dock (Nuphar luteum (L. Sibthrop
and Smith)

Associated vegetation: Pickerel weed, arrow arum.

Growth habit: Saucer shaped leaves with a narrow notch, floating on water; large,
leathery yellow flower. 2 to 4 feet high from submerged root stalk.

Physiographic position: Submerged except for floating leaves at high tide. Found in
freshwater areas.

Average density: One plant (cluster of leaves) for every 3 to 5 square feet.

Annual production and detritus availability: To 1 ton per acre; detritus readily
available but not a significant contributor to the food chain.

Waterfowl utility: Excellent cover and attachment site for aquatic animals and algae.
Feeding territory for aquatic birds and fish.

Potential erosion buffer: While lacking the stiffness of grasses and sedges, these
' plants do reduce wave action from wind and boats. This has been noted in fresh-
water streams and boat channels.

Water quality control and flood buffer: Although not a direct assimilator of sedi-
ments and flood waters, the flow of flood water is slowed somewhat and sedi-
ments can settle out. This function is minimal because the community is
submerged completely in flood conditions. ‘

SUMMARY: Destruction of the community would result in a decrease in number and
diversity of aquatic animal life in the immediate area. The greatest value the
community has is its habitat for aquatic biota. This type should be ranked with
or slightly higher than a Type III (black needlerush) marsh.
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Salicornia sp.
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. Type X. Saltwort Community

Dominant vegetation: Saltwort, glasswort (Salicornia sp.)
Associated vegetation: Saltmarsh cordgrass, saltgrass, sea lavender.

Growth habit: Leafless green fleshy-stemmed plant, red in color in fall; 8 inches to 1
feet tall.

Physiographic position: Above mean high tide in pannes or sparsely vegetated areas.
Average density: 10 to 15 stems per square foot.

Annual produection and detritus availability: Less than 1/2 ton per acre. Exerts
very little influence on the marine environment.

Wildlife and waterfowl utility: Some evidence that stems are eaten by ducks. May
be a feeding area for other marsh birds.

Potential erosion buffer: Has very little value as an erosion deterrent.

Water quality control and flood buffer: Because of the character of the stem, a shal-

. low root system and the usual small sizes of the populations, these community
types have little or no value in this category.

SUMMARY: This community is not high in value. It usually occupies small areas

within larger more productive marshes and can be used as an indicator of
higher marsh elevations.
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FRESHWATER MIXED COMMUNITY TYPE XI

(excluding upland species - pines, cedars, ete.)
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BUTTONBUSH / YELLOW POND LILY
TYPE IX
BIG CORDGRASS

TYPEV ARROW ARUM and
PICKEREL WEED

WILD RICE TYPE VII
CATTAIL SMARTWEED and

TYPE VI WATERDOCK
SWAMP MILKWEED SEDGES
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‘ Type XI. Freshwater Mixed Community

Dominant vegetation: No single species covers more than 50% of the site.

Associated vegetation: Bulrushes, sedges, waterdock, smartweeds, ferns, pickerel
weed, arrow arum, wildrice beggar’s ticks, rice cutgrass.

Growth habit: Heterogeneous mixture of plants.
Physiographic position: From submerged to the upper limits of the wetlands.
Average density: Highly variable.

Annual production and detritus availability: 3 to 5 tons per acre. Detritus of
species such as arrow arum, pickerel weed and yellow pond lily would be avail-
able in the intertidal zone.

Waterfowl and wildlife utility: A highly valuable marsh for a broad diversity in
wildlife species. Plant species such as smartweeds, waterdock, wildrice and
others are prime waterfowl and sora rail foods. Waters adjacent to these type
marshes are also known as spawning and nursery grounds for striped bass,
shad and river herring.

. Potential erosion buffer: Shoreline erosion protection provided by this type of marsh
is equivalent to Type VII, arrow arum - pickerel weed community.

Water quality control and flood buffer: This ranks somewhat higher as a sediment
trap and flood deterrent than an arrow arum - pickerel weed community. The
presence of the stiffer, more resilient grasses, sedges and rushes and peaty-type
substratum increases the ability of this type of community over a Type VII
marsh as an assimilator of sediments and flood waters.

SUMMARY: These are very valuable marshes and the aim should be to keep them in a
natural state. This type of marsh would be ranked equivalent to a saltmarsh
cordgrass marsh (Type I) and an arrow arum - pickerel weed (Type VII) marsh.
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BRACKISH WATER MIXED COMMUNITY TYPE XII

(excluding upland species - pines, cedars, etc.)
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SALTBUSH SALTMARSH CORDGRASS
TYPEIV TYPEI
BIG CORDGRASS : BLACK NEEDLERUSH
TYPE v TYPE III
SALTGRASS MEADOW SALTMARSH BULRUSH
TYPE 11
OLNEY THREESQUARE

SEA LAVENDER
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Type XII. Brackish Water Mixed Community

Dominant vegetation: No single species covers more than 50% of the site.

Associated vegetation: Saltmarsh cordgrass, saltmeadow hay, saltgrass, black need-
lerush, saltbushes, threesquares, big cordgrass, cattails.

Growth habit: Heterogeneous mixture of plants in wet areas.
Physiographic position: Extending from about mean sea level to the upland margin.

Average density: Highly variable.

Annual prdductivity and detritus availability: 3 to 4 tons per acre, detritus readi-
ly available in the intertidal zone.

Waterfowl and wildlife utility: Wide diversity of vegetation provides a variety of
wildlife food. Waterfowl foods are plentiful, such as the generous seed heads of
saltmarsh bulrush.

Potential erosion buffer: Shoreline erosion protection is the same as that of a Type I
marsh (saltmarsh cordgrass), Most brackish water marshes are bordered by
saltmarsh cordgrass.

Water quality control and flood buffexr: Ranks high in this category, having similar
attributes as a Type Il marsh (saltmeadow).

SUMMARY: This marsh is a microcosm of all the communities found in saline waters.
Brackish water marshes are known spawning and nursery grounds. This com-
munity type contains valuable food and habitat for a wide diversity of wildlife
species. Ranks with a Type I (saltmarsh cordgrass) marsh.
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DOMINANT BENTHIC SPECIES OF THE
NON-VEGETATED WETLAND COMMUNITIES

INTERTIDAL BEACH TIDAL FLAT INTERTIDAL OYSTER REEF
COMMUNITY COMMUNITY COMMUNITY
SEDIMENT TYPE SAND SAND SAND/MUD MUD SHELL
DOMINANT AMPHIPODS AMPHIPODS MUD SNAILS MUD SNAILS OYSTERS
SPECIES MOLE CRABS BLOODWORMS SOFT CLAMS BLOODWORMS HARD CLAMS
DONAX CLAMS SOFT CLAMS RAZOR CLAMS RAZOR CLAMS CURVED MUSSELS
RAZOR CLAMS SPIONID WORMS SPIONID WORMS AMPHIPODS
SANDWORMS HARD CLAMS MUD CRABS

SPECIES A. MOLE CRAB (Emerita talpoida)
INDEX B. HAUSTORID AMPHIPOD (Parahaustorius)
C. HAUSTORID AMPHIPOD (Protohaustorius)
D. SANDWORM (Nereid polycheate)
E. SOFT CLAM (Mya arenaria)
F. SPIONID WORM (Polydora ligni)

G. DONAX CLAM (Donax variabilius)

H. MUD SNAIL (Ilyanassa obsoleta)

1. BLOODWORM (Glycera dibranchiata)

J. CURVED MUSSEL (Isochodium recurvus)
K. RAZOR CLAM (Tagelus plubeus)

L. OYSTER (Crassostrea virginica)
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Type XIII. Intertidal Beach Community

Dominant species: Ocean Beach - Mole crabs, Donax clam, Haustorid amphipods
Bay Beach - Haustorid amphipods, oligochaete worms, beach fleas

Associated species: Ghost crabs, polychaete worms, razor clams

Growth habit: Most organisms buried just below the sand surface. Constantly being
uncovered by waves and burrowing back into sand. Most species are annuals.

Average density: Highly variable, animals move up and down beach with tide level.
In warmer months densities can average 100 to 5000 individuals/m2. Annual
production is very high.

Primary production and nutrient cycling: Relatively low compared to marshes
and tidal flats because of high wave energy.

Habitat value: Very important foraging area for many shorebirds areas above mean
high water are used as nesting sites by terns and skimmers. Fish utilize area
for feeding during high tide.

Erosion buffer: Beach is an ideal natural wave-energy dissipator. It interacts with
nearshore sand bars and dunes. Its most important ecological function to man is
to buffer the effects of storm waves.

SUMMARY: Beach systems deserve the highest order of protection particularly when
associated with extensive dunes and nearshore sandbars.
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Type XIV. Sand Flat Community

Dominant species: Sandworm, bloodworm, amphipods, soft clams, razor clams.
Associated species: Other polychaete worms, mollusks and phoronid worms.

Growth habit: Most of the inhabitants are surface and deep burrowing species; some
are permanent tube builders. Most species are annuals or biannuals, several
reproduce throughout the warm weather period. There is a fairly rapid turnover
of individuals due to predation so the average size of organisms is small.

Average density: Highly variable with polychaete worms reaching higher densities
than other groups. Densities of major invertebrate groups range from 330 to
3000 ind./m2.

Primary production: Annual production ranges from 100 to 200 g C/m?. This is lower
than that of marshes but only slightly less than other tidal flats. The primary
production of this community enters the estuarine food web directly via grazing.
This is more efficient than the detrital food chain where decompoesition in an in-
termediate step. The large particle size of sand and lower percentage of organics
reduces the role of this community type in nutrient recycling.

Habitat value: Very important as nursery and feeding area for fishes and blue crabs.
Important shorebird feeding area. May support high shellfish populations.

Erosion buffer: Important in reducing wave energy and thus erosion potential on ad-
Jjacent shorelines, -

SUMMARY: Overall, the ecological value of this community rates only slightly below
beaches, oyster reefs and Group I marshes.
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Type XV. Sand/Mud Mixed Flat Community

Dominant species: Hard clams, parchment worms, Spionid polychaetes, soft clams,
razor clams and mud snails,

Associated species: Other polychaetes, molluses, crustaceans, acorn worms, Phoronid
worms.

Growth habit: This community is populated in general by many surface and deep bur-
rowers, and permanent tube builders. Otherwise similar to sand flats.

Average density: Highly variable but overall higher than sand flats or mud flats. Den-
sities range from 5300 to 8300 individuals/m®.

Primary production and nutrient cyeling: Primary production in this community
is very similar to sand flats. Since the organic matter content of the sediments
is higher than that of sand flats, secondary, microbial production may be higher
and this augments the primary production. This community probably interacts
with estuarine nutrient cycles to a greater extent than sand flats.

Habitat value: This community is a very important area for wading birds, shorebirds
and other other migratory waterfowl. It is heavily used by important commer-
cial and sports fishes for feeding and is important blue crab habitat. The habitat
value may increase in importance when a marsh is adjacent due to higher or-
ganic content in the sediments and the habitat variety provided by the marsh.

Erosion buffer: Slows wave velocity and thus may reduce wave erosion impinging on
adjacent shoreline.

SUMMARY: Overall this community has very high habitat values especially if as-

sociated with marshes. Ranks only slightly below beaches and intertidal oyster
reefs.
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Type XVI. Mud Flat Community

Dominant speciesi Spionid worms, mud snails, razor clams, bloodworms.
Associated species: Other polychaetes, molluscs and crustaceans.

Growth habit: Surface and shallow burrowing organisms predominate in this com-
munity type. Some permanent tube builders may be present. Problems with
sediment stability limit species to mainly surface detrital feeders.

Average density: Highly variable; Generally densities are slightly lower than mixed
flats but higher than sand/flats with a range of 50 to 5000 individuals/m?2.

Primary production and nutrient cycling: The areal extent of mud flats is probab-
ly equal to or greater than the total for marshes. Primary production is probably
the highest of the nonvegetated communities. Mud flats interact significantly
with adjacent vegetated areas in the cycling of nutrients. Where mudflats and
marshes occur together they are mutually dependent. Ecologically, each is an ex-
tension of the other., :

Habitat value; Highly 'important foraging area for waterfowl, sports and commercial
fishes and many other species of food chain value in the marine ecosystem.

Erosion buffer: Since this community is generally only found in qulescent areas it has
less value in this regard than sand or mixed flats.

SUMMARY: The overall ecological value of mud flats is comparable to sand flats and
mixed flats. It is probably most important in nutrient cycling of the three.

36



Wetlands Guidelines

Type XVIIL. Intertidal Oyster Reef Community

Dominant species: Oysters, hard clams, sand worms, amphipods, mud crabs.

Associated species: Other polychaetes, mud snails, curved mussels, barnacles, spon-
ges, hydroids, razor clams, other molluses and crustaceans.

Growth habit: Oyster shells provide increased diversity of habitats for a variety of es-
tuarine species. This community is characterized by high diversity of attached
and associated organisms.

Average density: Oysters dominate when area managed by man. Otherwise the reef
is dominated by fouling organisms as listed above. Highly variable density but
generally greater than other flats.

Primary productivity and nutrient cycling: Very little data are available concern-
ing the primary production of oyster reefs. Given the high habitat and animal
diversity however, it is probable that primary production is at least as high as
other nonvegetated communities.

Habitat value: Very high; many important food chain organisms associated. This com-
munity is heavily utilized by blue crabs and fishes during high tides. Very high
diversity and secondary produectivity.

Erosion buffer: Shells cemented together may be important in dissipating waves and
may resist shoreline erosive forces.

SUMMARY: Overall ecological value very high. This community is an excellent
habitat with high diversity.
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Section II1

Evaluation of Wetlahds Types

-For management purposes, the twelve types of vegetated wetlands (marshes) and five

types of nonvegetated wetlands (tidal flats and beaches) identified in Section II are
grouped into five classifications based on the estimated total environmental value of an
acre of each type. The reader is cautioned however that these groupings are based on
average values and case-by-case analysis may yield differing results. One must also ex-
ercise restraint when comparing vegetated vs. non-vegetated communities.

Group One: Vegetated communities

Saltmarsh cordgrass (Type I)

Arrow arum-pickerel weed (Type VII)
Freshwater mixed (Type XI)
Brackish water mixed (Type XII)

Nonvegetated communities

Intertidal beaches (Type XIII)
Intertidal oyster reef (Type XVII)

The vegetated community types in Group One have the highest values in productivity
and wildlife utility and are closely associated with fish spawning and riursery areas.
They also have high values as erosion inhibitors, are important to shellfish populations
and are important factors in nutrient cycling. ' :

Intertidal beaches and sand bars have the highest relative values as buffers to shoreline
erosion. In addition, they rank very high as marine habitat and in secondary produc-
tivity. Intertidal oyster reefs, which occur primarily on the seaside of the Eastern

Shore, have their highest values in terms of productivity, habitat and commercial impor-
tance. = -

All of the communities in the Group One classification merit the highest order of protec-
tion. ‘ '

38



Wetlands Guidelines

Group Two: Vegetated communities

Big cordgrass (Type V)
Saltmeadow (Type I1)
Cattail (Type VI)

Nonvegetated communities

Sand/flats (Type XIV)
Sand/mud mixed flats (Type XV)
Mud/flats (Type XVI)

The marshes in Group Two are only slightly less valuable than those in the Group One
classification. The major differences being the reduced availability of detritus from the
Group Two marshes due to physiographic factors. The detritus produced on the Group

Two marshes is more likely to accumulate in the marsh and is less available to marine
organisms. Group Two marshes have high values in maintaining water quality, buffer-
ing coastal flooding, and as habitat.

The Group Two nonvegetated communities have high general productivity values and
play an essential role in nutrient cycling in the estuary. They are very important forag-
ing areas for marine birds and many mobile marine organisms of commercial and
recreational importance. They have less value than the Group One communities from
an erosion and flood buffering standpoint.

Group Two wetlands communities rank only slightly below those of Group One in over-
all environmental importance. They deserve an order of protection only slightly below
that of the Group One wetlands. Since there are many variables involved in any evalua-
tion scheme, it is highly likely that some Group Two wetlands may on occasion outrank
some Group One communities. This may be particularly true of the nonvegetated com-
munities which exhibit a great deal more variability than the vegetated communities.

Group Three: Yellow pond lily (Type IX)
Black needlerush (Type III)

The two marshes in the Group Three category are quite dissimilar in properties. The
yellow pond lily marsh is not a significant contributor to the food web but it does have
high values to wildlife and waterfowl. Black needlerush has a high productivity factor
but a low detritus availability value. Black needlerush has little wildlife value but it
ranks high as an erosion and flood buffer. Group Three marshes are important, though
their total values are less than Group One and Two marshes. If development in wet-
lands is considered necessary, it would be better to alter Group Three marshes than
Group One or Two.
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Group Four: Saltbush (Type IV)

The saltbush community is valued primarily for the diversity and bird nesting habitat it
adds to the marsh ecosystem. To a lesser extent it also acts as an erosion buffer. Group
Four marshes should not be unnecessarily disturbed but it would be better to con-
centrate necessary development in these marshes rather than disturb any of the mar-
shes in the preceeding groups. ‘ '

Group Five: Saltwort (Type X)
Reedgrass (Type VIII)

Based on present information Group Five marshes have only a few values of sig- ‘
nificance. While Group Five marshes should not be unreasonably disturbed, it is
preferable to develop in these marshes than in any of the other types.

The ranking systerri above is only a partial tool for use in making decisions to alter wet-
lands for it measures only one wetland type against another. Other factors, involving a
total view of the creek or river system involved, should be considered in the decision
making process.

Acreage is obviously one important factor to consider when evaluating a specific wet-
land. A large wetland is inherently more valuable than a smaller wetland of the same
type. Many crecks and rivers in Virginia however, contain vegetated and nonvegetated
wetland areas which are quite small and/or fragmented. The cumulative value of these
small areas may be as great or greater than that of a single wetland of the same type
and acreage.

Any marsh which is 2 feet or more in average width is considered to have significant
values as an erosion deterrent and in filtering sediments coming from the uplands. It
may also have other values depending upon the total acreage of the marsh parcel. Any
marsh which is greater than 1/10 of an acre in size may have, depending on type and
viability, significant values in terms of productivity, detritus availability and wildlife
habitat. Depending on its location, it may also have value as an erosion buffer.

In Virginia wetlands represent a little over 1% of the total acreage in the state yet they
play a vital role in sustaining the important commercial and recreational fisheries
which millions of east coast citizens enjoy. Population and development pressures in the
tidal portion of Virginia pose a subtle but constant threat to these marine resources.
Habitat losses are generally counted in small portions rather than catastrophic leaps. It
is very important to note that although the large scale projects attract greater publicity,
the total resource loss due to many small projects may be of equal or greater importance
from an environmental viewpoint.
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Because of the essential functions performed by wetlands in the marine environment
and the limited extent of this resource, it is necessary to limit the activities which adver-
sely affect wetlands to those considered highly essential. If the activity proposed can be
accommodated while preserving all or most of the wetlands involved, a proper balance
has been struck. In cases where development and preservation are mutually exclusive
the necessity of the activity must be weighed against the value of the resource involved
and the degree of adverse impact the activity will have on the wetland.

Section IV

Criteria for Evaluating Alterations of Wetlands

The legislature established a policy “to preserve the wetlands and to prevent their
despoliation and destruction and to accommodate necessary economic development in a
manner consistent with wetlands preservation”. This section addresses the foregoing
policy. Many proposed uses of the shoreline can be accommodated with little or no loss
of wetlands if the following criteria are applied. There are times, of course, when these
criteria may not apply in specific cases. The conscientious application of these criteria
will, however, materially reduce adverse environmental impacts of man’s activities on
the shoreline.

The individual criteria contained in this section are supported by brief statements ex-
plaining the basic reasons behind adoption of the particular criterion. It is emphasized
that these rationale are of necessity very brief and do not encompass all aspects of the
givén subject. Persons desiring further details should contact either the Virginia
Marine Resources Commission, Environmental Division or the Virginia institute of
Marine Science, Department of Wetlands Ecology.

General Criteria

A. Provided significant marine fisheries, wetlands and wildlife resources are not un-
reasonably detrimentally affected, alteration of the shoreline or construction of
shoreline facilities may be justified in order to:

1. Gain access to navigable waters by:

a. Commercial, industrial, and recreational interests for which it has been
clearly demonstrated that waterfront facilities are required.

b. Owners of land adjacent to waters of navigable depth or waters which can
be made navigable with only minimal adverse impact on the environment.

41



Wetlands Guidelines

2. Protect property from significant damage or loss due to erosion or other natural
causes.

B. Alteration of the shoreline is ordinarily not justified:

1. For purposes or activities which can be conducted on existing fastlands and
which have no inherent requirement for access to water resources.

2. For purposes of creating waterfront property from lots and subdivisions which
are not naturally contiguous to waters of navigable depth or waters which can only
be made navigable by substantial alteration or destruction of marine resources.

3. When damage to properties owned by others is a likely result of the proposed ac-
tivity.

4: When the alteration will result in discharge of effluents which impair wetlands,
water quality or other marine resources.

5. When there are viable alternatives which can achieve the given purpose without
adversely affecting marshes, oyster grounds or other natural resources.

Rationale: These criteria recognize riparian rights ‘and reserve the shoreline for
those uses or activities which require water access. These criteria also point out
that activities such as dredging into the fastlands for housing developments often
have a significant and long term adverse impact on the marine environment
through such effects as changed upland hydrology, sedimentation, changes in
water current patterns near the shoreline, and the introduction of pollutant dis-
charges which frequently lead to closure of shellfish grounds. The dredging of chan-
nels into fastlands may also lead to deterioration of ground water by salt water
intrusion into aquifers. ’

C. Utilization of open-pile type structures for gaining access to adeqhate water depths is
generally preferred over the construction of solid structure, dredging or filling.

Rationale: The construction of solid structures, or the conduct of dredging and fill-
ing operations, often causes irretrievable loss of wetlands through their direct dis-
placement or by indirect effects of sedimentation or altered water currents.
Open-pile type structures permit continued tidal flow over existing wetlands and
subtidal areas, avoid potential sedimentation problems, future maintenance dredg-
ing, and have less effect on existing water current patterns.

D. Channels, fills and structures should be designed to withstand the maximum stres-
ses of the marine environment and also to minimize the frequency of future main-
tenance activities.
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Rationale: Shoreline alterations often change currents, affect shoreline stability
and cause biological damage. Unsuccessful structures or channels generate
demands for remedial action which can compound initial adverse effects. Designs
which minimize the dredging frequency in channels are particularly important.
Dredging destroys or displaces bottom-dwelling organisms of value to the aquatic
food web. Organisms can be expected to recolonize a dredged area after a period of
time, however, too frequent dredging can inhibit recolonization.

E. High density development in or immediately adjacent to wetlands and/or other flood
plains is discouraged.

Rationale: Development in low-lying areas and on high energy coastlines has his-
torically created costly flood control and flood relief problems including claims for
indemnification. Additionally, hydrological changes in surface run-off patterns are
caused by the paving over of formerly absorbent soil. The usual effect is anin-
crease in both the amount and the rate of surface water-flow, often contributing to
shoreline erosion and other problems. Finally, high-density development leads to a
concentration of contaminating constituents in urban surface water runoff which
can severely stress receiving waters in the adjacent marine environment. There ap-
pears to be a direct relationship between population density in a watershed and in-
creased bacterial levels in adjacent waters. This may lead to the imposition of long
term restrictions on the direct marketing of shellfish.

Specific Criteria

The following specific criteria are established for use in the design, evaluation or
modification of individual projects.

A. Shoreline Protection Strategies

1. Shareline protection structures are justified only if there is active, detrimental
shoreline erosion which cannot be otherwise controlled; if there is rapid sedimenta-
tion adversely affecting marine life or impairing navigation which cannot be cor-
rected by upland modifications; or if there is a clear and definite need to accrete
beaches.

Rationale: The design and placement of shoreline protection structures is a high-
ly technical subject and often the precise or long-term effects of such structures on
littoral processes cannot be predicted. A study of one county’s shoreline shows that
nearly 50% of the existing shoreline protection systems are ineffective or poor in
performance. Shoreline protection structures disrupt natural forces and drive a
shoreline away from a natural equilibrium state. In short, all protective structures
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have the potential to adversely affect marine resources directly or through indirect
means. Needless shoreline modification is therefore discouraged.

2. For shorelines experiencing mild to moderate erosion, the planting of marsh
grasses is a preferred means of stabilization. Note: The planting of marsh grasses
is not appropriate on all shorelines and requires some technical expertise. Free ad-
vice is available from the Virginia Shoreline Advisory Service and the Virginia In-
stitute of Marine Science. '

Rationale: Fringing marshes buffer erosion through their dense root systems and
ability to collect sand and sediments moving along the shoreline. When a fringe
marsh is established, it not only provides food and habitat for marine birds and
other organisms but also minimizes the adverse effects to adjacent shoreline
properties which are often associated with other types of erosion control measures.

3. When an erosion control structure, such as a bulkhead or seawall, is deemed
necessary, it should ordinarily be placed landward of any existing and productive
marsh vegetation. A line of saltbushes, if existing, can usually indicate the
seaward limit of the vertical structure. Along shorelines where no marsh vegeta-
tion exists, the retaining structure should ordinarily be placed far enough
landward of mean high water so as to minimize exposure to wave action.

Rationale: A vertical retaining structure behind a marsh not only preserves the
marsh for its biological productivity but also utilizes the marsh’s capabilities of
aiding water quality and deterring erosion. '

Placing a vertical retaining structure landward of mean high water minimizes its
exposure to wave action and reduces erosion or scour along the toe which could
jeopardize the integrity of the structure. Landward placement also preserves inter-
tidal bottom, maintaining habitat diversity and associated functions of this area
within the marine ecosystem.

4, Sloped rock or riprap revetments and gabions are génerally preferred over verti-
cal structures. )

Rationale: Vertical retaining structures tend to reflect wave energy and often
transfer a problem to neighboring properties. Coastal waves, whether from
natural causes or from boat wakes, are better absorbed or dissipated by riprap
revetments or gabions. In addition, the slope and open spaces in riprap or gabion
structures may provide suitable habitat for crabs and small fish. In some cases,
sediment may be trapped in riprap or gabion structures and subsequently become
vegetated with marsh species.

5. The placement of offshore breakwater or submerged, nearshore sills parallel to
a portion of shoreline in order to attempt to elevate the height of a beach or damp-
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en wave energy is generally acceptable only in areas with a good sand supply in
the nearshore zone or where there is active detrimental erosion. Sill structures are
usually constructed of properly filled sandbags, gabions or mortar filled bags. Al-
though not a general rule, the sill is usually most effective when placed at or near
the mean low water line. Both breakwaters and sills must be specifically designed
for the shoreline segment in question.

Rationale: The placement of sill structures where there is an insufficient supply
of sand to the beach may cause harmful effects to the shorelines of adjacent
downdrift properties. Placing the sills at, or near the mean low water line will
usually ensure sufficient backshore height. Placement of the sill structure too far
offshore may result in insufficient filling and ultimately failure of the system. Sills
may also not be suitable for high use beaches because of the potential hazard to
swimmers.

6. The placement of a groin or series of groins on eroding shorelines in an effort to
trap sand and build up a beach is justified only when there is sufficient sand in the
littoral drift system or if properly functioning groins already exist in the section of
shoreline in question.

Rationale: Groins are designed to trap sand and build beaches, When they fune-
tion properly, they necessarily deprive downdrift shorelines of sand and thus may
accelerate erosion to adjacent properties particularly if there is only a small
amount of sand available in the system.,

7. When groins are considered justified they should be low profile in design and
only as long as is necessary to trap sand drifting in the littoral zone. Ideal groin
length can be determined by examining the sand fillets in existing groins along the
same shoreline reach or can be based on the width of the local beach.

Rationale: The low profile groin is designed to resemble the natural beach slope
and allow sand to by-pass and thus nourish downstream properties once the groin
has filled. Groins which are too long for the existing beach may shunt sand out to
deeper water thus making it unavailable to downdrift properties.

8. The use of jetties at the entrance of a channel in order to maintain navigable
depths or protect the entrance from wave attack is justified only when there is a
clear and demonstrated need for such a structure and adjacent properties will not
be significantly adversely affected.

Rationale: jetties attempt to prevent the littoral drift from entering the channel
by trapping sediment moving along the shoreline. Sand tends to accumulate on the
updrift side of a jetty and sediments are transported away from the jetty on the
downdrift side. This can often result in accelerated erosion of the downdrift
shoreline.
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B. Filling and Dredged Material Disposal.

1. Filling in wetlands or subaqueous areas for the singular purpose of creating
waterfront upland property is generally undesirable.

Rationale: Marine resources are finite, provide many valuable services and
products and are delicately balanced in an intricate web of biological and physical
interactions. Permanent loss of these resources and unnecessary alterations jeop-
ardize this delicate ecological balance.

2. When filling along a shoreline is necessary, the activity should be confined to
the area landward of any wetlands. If suitable non-wetland areas are not available
and it is necessary to locate the fill further seaward, locations in Group 3-5 wet-
lands should be selected if possible (reed grass, saltwort, saltbush, black need-
lerush, yellow pond lily). Every reasonable effort should be made to preserve
existing Group 1 and 2 wetlands communities. In nonvegetated wetlands, fill
should be contained at or above the mean high water line. In cases where some
encroachment beyond mean high water is justified (e.g. where an eroding bluff is
being graded down to stop erosion), the encroachment channelward of mean high
water should be limited to the minimum required to achieve the desired goal.

Rationale: The values of the more important wetland communities are preserved,
thus somewhat lessening the undesirable impact of destroying marshes and in the
case of nonvegetated areas, minimizing encroachment conserves these shallow
areas to function as described in Section II of this document.

3. Fill material, whether on wetlands or nearby fastlands, should not contain con-
taminants which may leach into adjacent waters. Upland source material is
generally preferable to dredged material for use as fill.

Rationale: Oil or other contaminants can leach off the surface of filled areas and
travel to adjacent waters via surface runoff. In some instances, they may also
leach downward into the water table. In either case, water quality is impaired.
Most dredged material is composed of silts and clays which when dry and com-
pacted do not allow the free flow of water and thus may cause hydraulic flow
problems behind a bulkhead.

4. Where feasible, controlled disposal of dredged material on highland property is
the preferred method.

Rationale: There are many difficulties inherent in controlling dredged material in
the marine environment. Marine resources are finite and subject to significant dis-
ruption from such activities since the water column can act as a vector carrying
sediments well beyond the immediate disposal point.
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5. Dredged material disposal areas should meet the following criteria:
a. Disposal by the bucket or dragline method.:

1. Build an earth-tight bulkhead along the perimeter of the disposal
area sufficient to confine the dredge spoil. The bulkhead or dike (berm)
should have a top elevation at least 3 feet above the average upper limit
of spring tides.

2. Earthen dikes (berms) should be compacted as they are constructed,
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