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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 953

[Docket No. FV95-953-1IFR]

Southeastern Potatoes; Expenses and
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This interim final rule
authorizes expenditures and establishes
an assessment rate under Marketing
Order No. 953 for the 1995-96 fiscal
period. Authorization of this budget
enables the Southeastern Potato
Committee (Committee) to incur
expenses that are reasonable and
necessary to administer the program.
Funds to administer this program are
derived from assessments on handlers.

DATES: Effective June 1, 1995, through
May 31, 1996. Comments received by
July 3, 1995, will be considered prior to
issuance of a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this action. Comments must
be sent in triplicate to the Docket Clerk,
Fruit and Vegetable Division, AMS,
USDA, P.O. Box 96456, room 2523-S,
Washington, DC 20090-6456, FAX 202—
720-5698. Comments should reference
the docket number and the date and
page number of this issue of the Federal
Register and will be available for public
inspection in the Office of the Docket
Clerk during regular business hours.
FOR FURTHER INFORMATION CONTACT:
Martha Sue Clark, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2523-S, Washington,
DC 20090-6456, telephone 202—-720—
9918.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 104 and Order No. 953, both as
amended (7 CFR part 953), regulating
the handling of Irish potatoes grown in
two southeastern States (Virginia and
North Carolina). The marketing
agreement and order are effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601-
674), hereinafter referred to as the Act.

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This interim final rule has been
reviewed under Executive Order 12778,
Civil Justice Reform. Under the
marketing order now in effect, Virginia-
North Carolina potato handlers are
subject to assessments. It is intended
that the assessment rate as issued herein
will be applicable to all assessable
potatoes during the 1995-96 fiscal
period, which begins June 1, 1995, and
ends May 31, 1996. This interim final
rule will not preempt any State or local
laws, regulations, or policies, unless
they present an irreconcilable conflict
with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 8c(15)(A) of the Act, any handler
subject to an order may file with the
Secretary a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction in
equity to review the Secretary’s ruling
on the petition, provided a bill in equity
is filed not later than 20 days after the
date of the entry of the ruling.

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),
the Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order

that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 150
producers of Southeastern potatoes
under this marketing order, and
approximately 60 handlers. Small
agricultural producers have been
defined by the Small Business
Administration (13 CFR 121.601) as
those having annual receipts of less than
$500,000, and small agricultural service
firms are defined as those whose annual
receipts are less than $5,000,000. The
majority of Southeastern potato
producers and handlers may be
classified as small entities.

The budget of expenses for the 1995—
96 fiscal period was prepared by the
Southeastern Potato Committee, the
agency responsible for local
administration of the marketing order,
and submitted to the Department for
approval. The members of the
Committee are producers and handlers
of Southeastern potatoes. They are
familiar with the Committee’s needs and
with the costs of goods and services in
their local area and are thus in a
position to formulate an appropriate
budget. The budget was formulated and
discussed in a public meeting. Thus, all
directly affected persons have had an
opportunity to participate and provide
input.

The assessment rate recommended by
the Committee was derived by dividing
anticipated expenses by expected
shipments of Southeastern potatoes,
based on last season’s crop of
approximately 1,124,736
hundredweight. Because that rate will
be applied to actual shipments, it must
be established at a rate that will provide
sufficient income to pay the
Committee’s expenses.

The Committee met April 20, 1995,
and unanimously recommended a
1995-96 budget of $12,000, $1,000 more
than the previous year. The budget item
for 1995-96 which has increased
compared to that budgeted for 1994—95
(in parentheses) is: Manager’s salary,
$5,800 ($4,800). All other items are
budgeted at last year’s amounts.
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The Committee also recommended an
assessment rate of $0.0050 per
hundredweight, $0.0025 less than last
season’s rate. Planting for the 1995 crop
has not been completed. However, it is
estimated that shipments will generate
about $5,624 in assessment income.
This, along with $6,376 from the
Committee’s reserve, will be adequate to
cover the expenses incurred. Funds
remaining at the end of the 1995-96
fiscal period should be within the
maximum permitted by the order of
approximately one fiscal period’s
expenses.

While this action will impose some
additional costs on handlers, the costs
are in the form of uniform assessments
on handlers. Some of the additional
costs may be passed on to producers.
However, these costs will be offset by
the benefits derived by the operation of
the marketing order. Therefore, the
Administrator of the AMS has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

After consideration of all relevant
matter presented, including the
information and recommendations
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect and that good cause
exists for not postponing the effective
date of this action until 30 days after
publication in the Federal Register
because: (1) The Committee needs to
have sufficient funds to pay its expenses
which are incurred on a continuous
basis; (2) the fiscal period begins on
June 1, 1995, and the marketing order
requires that the rate of assessment for
the fiscal period apply to all assessable
Irish potatoes handled during the fiscal
period; (3) handlers are aware of this
action which was unanimously
recommended by the Committee at a
public meeting and is similar to other
budget actions issued in past years; and
(4) this interim final rule provides a 30-
day comment period, and all comments
timely received will be considered prior
to finalization of this action.

List of Subjects in 7 CFR Part 953

Marketing agreements, Potatoes,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 953 is amended as
follows:

PART 953—IRISH POTATOES GROWN
IN SOUTHEASTERN STATES

1. The authority citation for 7 CFR
part 953 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. A new 8§953.252 is added to read
as follows:

Note: This section will not appear in the
Code of Federal Regulations.

§953.252 Expenses and assessment rate.

Expenses of $12,000 by the
Southeastern Potato Committee are
authorized, and an assessment rate of
$0.0050 per hundredweight of
assessable potatoes is established for the
fiscal period ending May 31, 1996.
Unexpended funds may be carried over
as a reserve.

Dated: May 26, 1995.
Sharon Bomer Lauritsen,
Deputy Director, Fruit and Vegetable Division.
[FR Doc. 95-13511 Filed 6-1-95; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 92—-CE-63—-AD; Amendment 39—
9251; AD 95-12-01]

Airworthiness Directives; Piper Aircraft
Corporation PA-25 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
Airworthiness Directive (AD) 93-21-12,
which currently requires inspecting
(one-time visual and dye penetrant) the
wing forward spar fuselage attachment
assembly for cracks or corrosion on
certain Piper Aircraft Corporation
(Piper) PA-25 series airplanes, and
replacing or repairing any cracked or
corroded part. This action requires
repetitively inspecting (using ultrasonic
and dye penetrant procedures) the wing
forward spar fuselage attachment
assembly for cracks or corrosion,
replacing or repairing any cracked or
corroded part, and reporting to the
Federal Aviation Administration (FAA)
the results of the inspections. This
action is prompted by the FAA's lack of
confidence in detecting internal
corrosion in the wing forward spar
fuselage attachment fittings while
accomplishing the inspection methods
required by AD 93-21-12. A report of a
crack in the wing forward spar fuselage
attachment assembly on an airplane

where the inspection requirements of
AD 93-21-12 were accomplished also
prompted this action. The actions
specified by this AD are intended to
prevent possible in-flight separation of
the wing from the airplane caused by a
cracked or corroded wing forward spar
fuselage attachment assembly.
EFFECTIVE DATE: July 7, 1995.
ADDRESSES: Information that applies to
this AD may be examined at the FAA,
Central Region, Office of the Assistant
Chief Counsel, Room 1558, 601 E. 12th
Street, Kansas City, Missouri 64106.
FOR FURTHER INFORMATION CONTACT:
Christina Marsh, Aerospace Engineer,
FAA, Atlanta Aircraft Certification
Office, Campus Building, 1701
Columbia Avenue, suite 2-160, College
Park, Georgia 30337-2748; telephone
(404) 305-7362; facsimile (404) 305—
7348.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an AD that would apply to
Piper PA-25 series airplanes was
published in the Federal Register on
January 20, 1995 (60 FR 4119). The
action proposed to supersede AD 93—
21-12 to require repetitively inspecting
(using ultrasonic and dye penetrant
procedures) the wing forward spar
fuselage attachment assembly for cracks
or corrosion, and replacing or repairing
any cracked or corroded part.
Accomplishment of the proposed
actions would be in accordance with the
APPENDIX included at the end of the
AD.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

A number of commenters recommend
a longer inspection interval for the
affected airplanes, specifically:

* Four commenters recommend that the
FAA establish a more frequent inspection
interval for those airplanes operating in
agricultural conditions. Two of the
commenters recommend utilizing the
proposed two-year inspection interval for
those in agricultural operation and a longer
interval for those in non-agricultural
operation;

* One commenter recommends that the
repetitive inspection only apply to those
airplanes in agricultural operation;

* One commenter recommends a repetitive
inspection interval of 2,000 hours time-in-
service (TIS);

« Six commenters recommend a 10-year
repetitive inspection interval;

« One commenter recommends a 5-year
repetitive inspection interval;

« One commenter recommends a 3- to 5-
year repetitive inspection interval for those
airplanes in non-agricultural operation;
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« One commenter recommends a 5-year
repetitive inspection interval for those in
NORMAL category operation; and

« One commenter recommends a repetitive
inspection interval of 5 years or 2,000 hours
TIS, whichever occurs first.

The FAA analyzed and evaluated all
available information relating to the
Piper PA-25 series airplane wing
forward spar fuselage attachment
assembly crack and corrosion condition
when establishing the repetitive
inspection intervals. Based on this
information, no correlation exists
between the type of operation that these
airplanes are utilized and the time it
takes for corrosion to develop. The AD
compliance time, including the
repetitive inspection interval, is
unchanged as a result of these
comments. However, the FAA is adding
a reporting requirement to the final rule
as a method of further analyzing this
condition on the PA-25 series airplane
fleet. Based on this data, the FAA may
adjust the repetitive inspection interval
in the future.

Three commenters feel that AD action
is unjustified because the Piper PA-25
series airplane design is no different
than that of any other airplane
constructed with a steel fuselage frame.
While there are literally thousands of
airplanes constructed with steel fuselage
frames, each airplane series or model is
unique to its own type design. AD’s are
issued to correct an unsafe condition
that exists or could develop on a
specific type design aircraft. The FAA
continuously analyzes the data of each
specific type design aircraft to
determine whether an unsafe condition
exists or could develop for a particular
airplane. Regardless of how many AD’s
exist on other airplane type designs
utilizing steel fuselage structures, the
FAA has received sufficient data to
justify issuing an AD to require
repetitive ultrasonic and dye penetrant
inspections of the wing forward spar
fuselage attachment assembly of the
Piper PA-25 series airplane type design.
The AD is unchanged as a result of these
comments.

Seven commenters feel that there is
an increased potential for causing
damage to the airplane during the
disassembly and re-assembly necessary
to accomplish the repetitive inspections.
The commenters’ main concern is the
repeated removal of the close-tolerance
attach bolts every two years. The FAA
concurs with the idea that frequent
disassembly and re-assembly of the
airplane provides the potential for
damaging the airplane, as is true for
removing any component to facilitate
inspection. However, the FAA considers
the removal of PA-25 series airplane

close-tolerance bolts within the skill
requirements of a mechanic certified in
accordance with part 65 of the Federal
Aviation Regulations (14 CFR part 65),
and that a mechanic certified in this
manner can assemble and disassemble
the airplane in a non-damaging manner.
The AD is unchanged as a result of these
comments.

Two commenters state that the
probability of wing failure caused by
human error during frequent wing
removal is greater than wing failure
caused by a cracked or corroded wing
attach fitting. The FAA does not concur.
The FAA has not received any reports,
data, or information related to Piper
PA-25 series airplane wing failure
caused by disassembling and
reassembling the wing; however, the
FAA has received information and data
related to two accidents of Piper PA-25
series airplanes where the wing failed
because of cracked and corroded wing
forward spar fuselage attachment
assemblies. The AD is unchanged as a
result of these comments.

Three commenters believe that
accomplishing the visual and dye-
penetrant inspections specified in AD
93-21-12 are sufficient to detect
corrosion and cracks in the wing
forward spar fuselage attachment
assembly. One commenter states that
this assembly may be adequately
inspected without removing the wings.
The FAA does not concur. Analysis of
the wing fittings in the two accidents
revealed that corrosion internal to the
fitting assembly was a contributing
factor to the failures. The FAA
developed the proposed ultrasonic and
dye penetrant inspection procedures
while actually examining a Piper PA-25
series airplane. The development of
these procedures confirmed to the FAA
that it is possible to inspect a Piper PA—
25 series airplane as required by AD 93—
21-12 and not detect corrosion, and that
using ultrasonic inspection procedures
is the only FAA-known way of detecting
internal corrosion in the wing forward
spar fuselage attachment assembly on
the affected airplanes. The AD is
unchanged as a result of these
comments.

Three commenters state that the one-
time inspection required by AD 93-21-
12 is sufficient. The commenters feel
that this AD raised the PA-25 series
airplane operators’ awareness of and
emphasized to the applicable mechanics
the importance of performing
inspections of the wing forward spar
fuselage attachment assembly on a
regular basis in the future. The FAA
does not concur. A one-time inspection
mandated by an AD may make airplane
operators aware of the importance of

future repetitive inspections; however,
AD action mandating ultrasonic and dye
penetrant repetitive inspections is the
only method the FAA is aware of to
ensure that the unsafe condition of
internal corrosion in the wing forward
spar fuselage attachment assembly on
the affected airplanes is detected and
corrected.

One commenter states that the
provision for replacing the wing attach
cluster every five years instead of
repetitively inspecting every two years
is too short of a repetitive interval. The
commenter feels that, if the existing
fittings have been installed for 20 to 30
years, then justification exists for
allowing additional time between
repetitive inspections if the cluster is
replaced. The FAA partially concurs.
The FAA included this cluster
replacement provision to give owners/
operators a grace period if the cluster
was recently replaced. The reason for a
five-year threshold is to ensure that
repetitive inspections are initiated on
the assembly before corrosion develops
or a crack initiates. The addition of the
inspection reporting requirement will
allow the FAA to continuously evaluate
this threshold, and, as appropriate,
either extend or shorten the repetitive
inspection interval in the future.

Five commenters believe that
repetitive inspections are unjustified.
These commenters state that, because
the FAA issued AD 93-21-12 to require
a one-time inspection 20 to 30 years
after the PA-25 series airplanes were
manufactured, it is unrealistic to believe
that corrosion or cracks could occur in
the cluster assembly in the two years
since the initial inspection required by
AD 93-21-12. The FAA does not
concur. As stated earlier, the airplanes
in the referenced accidents had
corrosion internal to the wing fitting
assembly. The FAA has determined that
the inspections currently required by
AD 93-21-12 will not adequately detect
internal corrosion and, this internal
corrosion could develop to the point of
structural failure to the wing when not
inspected ultrasonically on a regular
basis. The AD is unchanged as a result
of these comments.

Eleven commenters state that the
ultrasonic inspections contained in the
proposal would provide a financial
impact upon the operators of the Piper
PA-25 series airplanes. Two of these
commenters feel that the impact could
be severe enough to eliminate the Piper
PA-25 series airplane fleet. The FAA
concurs that the actions would present
a financial impact upon the Piper PA-
25 series airplane operators. Although
the main criteria for issuing an AD is to
correct a known unsafe condition and
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maintain a level of safety for the
airplane equivalent to that originally
certificated, the FAA must present an
estimated cost impact upon the public
for each AD. The FAA analyzes each AD
to ensure that the condition specified in
the AD is unsafe and is needed to
maintain the original level of safety and
that the estimated cost is a fair
representation of reality. The FAA has
determined that the level of safety
needed for the Piper PA-25 series
airplanes would no longer be achieved
if this AD action was not mandated, and
that the cost presented in the economic
paragraph of this AD is an accurate
assessment of the actual cost impact
upon the public. The AD is unchanged
as a result of these comments.

One commenter states that the
ultrasonic inspection specified in the
proposal is not necessary for the steel
fuselage tubing. The FAA concurs. The
requirements of the AD are only to
inspect ultrasonically the wing attach
fitting clevis ears for internal corrosion.
The AD is unchanged as a result of this
comment.

Two commenters recommend that the
FAA include certain corrosion
preventative treatments as an option for
extending the time that the repetitive
inspections are required. One of these
commenters specifically recommends
packing zinc chromate paste on the
wing attach fitting area or treating the
fuselage tubing with linseed oil. The
other commenter recommends treating
the clusters with Neutrasol after the
initial inspection to halt any additional
corrosion development. At this time, the
FAA does not have enough data to
ensure that corrosion inhibitors will
deter or eliminate the development of
internal corrosion of the wing forward
spar fuselage attachment assembly. The
FAA will keep these ideas in mind
while analyzing the data of the
inspection results obtained through this
AD. As in any AD action, the airplane
owners/operators may submit any data
or ideas to the FAA as a request for an
alternative method of compliance as
specified in paragraph (k) of the AD.
The AD is unchanged as a result of these
comments.

After careful review of all available
information related to the subject
presented above, the FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for the
addition of the reporting requirement
and minor editorial corrections. The
FAA has determined that the reporting
requirement addition and the minor
editorial corrections will not change the
meaning of the AD over that which was
proposed. The addition of the reporting

requirement only adds a paperwork
burden upon the public over that
already proposed, and the data obtained
from the reports may lead the FAA to
extend the repetitive inspection interval
in the future.

The compliance time for this AD is
presented in calendar time instead of
hours TIS. The FAA has determined
that a calendar time for compliance is
the most desirable method because the
unsafe condition described by this AD
is caused by corrosion. Corrosion can
occur on airplanes regardless of whether
the airplane is in service or in storage.
Therefore, to ensure that corrosion is
detected and corrected on all airplanes
within a reasonable period of time
without inadvertently grounding any
airplanes, the FAA is mandating a
compliance schedule based upon
calendar time instead of hours TIS.

The FAA estimates that 1,272
airplanes in the U.S. registry will be
affected by this AD, that it will take
approximately 30 workhours per
airplane to accomplish the required
inspection, and that the average labor
rate is approximately $60 an hour. The
FAA has become aware that the affected
airplane owners/operators could incur
additional expenses to have their
airplanes ultrasonically inspected. This
figure will vary based on scheduling
and travel time; however, for the
purposes of this AD the FAA is using a
figure of $500. Based on these figures,
the total cost impact of this AD on U.S.
operators is estimated to be $2,925,600.
This figure is based on the assumption
that no affected airplane owner/operator
has accomplished the required
inspections, and does not reflect the
cost of repetitive inspections. The FAA
has no way of determining how many
repetitive inspections a particular
owner/operator may incur. In addition,
the figure reflects a $500 expense charge
for the ultrasonic inspection. The FAA
anticipates that many of the affected
airplane owners/operators will have
ultrasonic expense charges much less
than $500.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a

“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
removing AD 93-21-12, Amendment
39-8763 (58 FR 65104, December 13,
1993), and by adding a new AD to read
as follows:

95-12-01 Piper Aircraft Corporation:
Amendment 39-9251; Docket No. 92—
CE—63—-AD. Supersedes AD 93-21-12,
Amendment 39-8763.

Applicability: Models PA-25, PA-25-235,
and PA-25-260 airplanes (all serial
numbers), certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (k) of this AD to
request approval from the FAA. This
approval may address either no action, if the
current configuration eliminates the unsafe
condition, or different actions necessary to
address the unsafe condition described in
this AD. Such a request should include an
assessment of the effect of the changed
configuration on the unsafe condition
addressed by this AD. In no case does the
presence of any modification, alteration, or
repair remove any airplane from the
applicability of this AD.
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Compliance: Required within the next 12
calendar months after the effective date of
this AD, unless already accomplished, and
thereafter at intervals not to exceed 24
calendar months (except as noted in
paragraph (h) of this AD).

To prevent possible in-flight separation of
the wing from the airplane caused by a
cracked or corroded wing forward spar
fuselage attachment assembly, accomplish
the following:

(a) Gain access to the left and right wing
forward spar fuselage attach fittings by
removing the screws retaining the wing
fairing. Dismantle the wing fillet by removing
the screws on the aft edge top and bottom
and removing the wing fairing (see FIGURE
1 of the Appendix to this AD).

(b) Remove the wing attach bolts and wing.
Remove paint from the wing forward spar
fuselage attachment fittings and surrounding
areas; do not sand blast because it may
obscure surface indications.

Note 2: Saturation of the bolts with a
penetrating oil may facilitate removal.

(c) Visually inspect the wing forward spar
tubular fuselage attach cluster for damage
(cracks, corrosion, rust, or gouges). Prior to
further flight, repair or replace any damaged
tubular member with equivalent material in
accordance with FAA Advisory Circular (AC)
No. 43.13-1A, Acceptable Methods,
Techniques, Practices—Aircraft Inspection
and Repair.

(d) Inspect (using both dye penetrant and
ultrasonic procedures) the wing forward spar
fuselage attach fitting assembly, part numbers
(P/N) 61005-0 (front spar fitting assembly)
and 61006-0 (front spar fitting) for Model
PA-25; and P/N 64412-0 (front spar fitting
assembly) and 64003-0 (front spar fitting) for
Models PA-25-235 and PA-25-260, for
corrosion and cracks in accordance with the
Appendix to this AD.

(1) If any corrosion is found that meets or
exceeds the parameters presented in the
Appendix to this AD or any cracks are found,
prior to further flight, replace the forward
spar fuselage tubular attach cluster with
serviceable parts as specified in the
Appendix to this AD.

(2) The inspection procedures in the
Appendix of this AD, except for the dye
penetrant inspection procedures, must be
accomplished by a Level 2 inspector certified
using the guidelines established by the
American Society for Non-destructive
Testing, or MIL-STD-410. A mechanic with
at least an Airframe license may perform the
dye penetrant inspection.

(e) Replacement parts required by this AD
shall be of those referenced and specified in
either Figures 3a and 3b, 4a and 4b, or 5a and
5b (as applicable), included as part of the
Appendix of this AD.

(f) Prime and paint all areas where parts
were replaced or where paint is bubbled or
gone. Use epoxy paint and primer, and, after
paint has cured, rust inhibit the entire area.

(9) Reinstall all items that were removed.

(h) If a new cluster is installed into the
fuselage frame, repetitive inspections are not
required until five years after the
replacement date on the respective fuselage
side. This cluster may be replaced every five
years as an alternative to the repetitive
inspections.

(i) Send the results of the inspection
required by paragraph (d) of this AD within
10 calendar days after the inspection to the
Manager, Atlanta Aircraft Certification Office
(ACO), Campus Building, 1701 Columbia
Avenue, suite 2-160, College Park, Georgia
30337-2748. Include the airplane model and
serial number, the category of operation the
airplane is operated in (normal or restricted),
the location and condition of any cracked or
corroded area, the number of hours TIS of the
airplane at the time of inspection, and the
approximate number of hours TIS accrued on
the airplane annually. (Reporting approved
by the Office of Management and Budget
under OMB no. 2120-0056.)

(i) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(k) An alternative method of compliance or
adjustment of the initial or repetitive
compliance times that provides an equivalent
level of safety may be approved by the
Manager, Atlanta Aircraft Certification Office
(ACO), Campus Building, 1701 Columbia
Avenue, suite 2-160, College Park, Georgia
30337-2748. The request shall be forwarded
through an appropriate FAA Maintenance
Inspector, who may add comments and then
send it to the Manager, Atlanta ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta ACO.

(1) The Appendix to this AD may be
obtained from the Atlanta ACO at the address
specified in paragraph (k) of this AD. This
document or any other information that
relates to this AD may be inspected at the
FAA, Central Region, Office of the Assistant
Chief Counsel, Room 1558, 601 E. 12th
Street, Kansas City, Missouri.

(m) This amendment (39-9251) supersedes
AD 88-11- 05, Amendment 39-5997.

(n) This amendment (39-9251) becomes
effective on July 7, 1995.

Appendix to AD 95-12-01—Procedures and
Requirements for Wing Forward Spar
Attachment Assembly; Inspection of Piper
PA-25 Series Airplanes

Equipment Requirements

1. A portable combination ultrasonic flaw
detector with both an LED thickness readout
and an A-trace with thickness gate display.

2. An ultrasonic probe with the following:
a 15 MHz 0.25-inch diameter with a 0.375-
inch plastic delay line. An equivalent
permanent delay line transducer that
provides adequate sensitivity and resolution
to measure a 0.050-inch steel shim can also
be used.

3. Three steel shims within the range of
0.050 to 0.100 inches are required. To ensure
proper calibration, the steel shims should be
smooth and free of dirt. In order to verify the
shim thickness, use a calibrated micrometer
to measure the steel shims.

4. Either glycerin, 3-in-1 oil, or equivalent
ultrasonic couplants are used to conduct this
test set-up and inspection. Water-based
couplants are not permitted because of the

possibility of initiating long-term corrosion of
the wing forward spar fuselage attachment
fittings.

Note: Couplant is defined as ‘“‘a substance
used between the face of the transducer and
test surface to improve transmission of
ultrasonic energy across this boundary or
interface.”

Note: If surface pitting is found on either
side of the fitting ears, lightly sand the
surface to obtain a smooth working surface.
Removal of surface irregularities such as pits,
rust, scale, and paint will enhance the
accuracy of the inspection technique.

Instrument Calibration

1. Turn the instrument power on and check
the battery charge status. The instrument
should have at least 40-percent of available
battery life. The screen brightness and
contrast of the display screen should match
the environmental conditions (i.e., outside
sunlight or inside a hangar).

2. Depending on the ultrasonic instrument
used, select or verify the single element
transducer setting from the probe selection
menu. If a removable delay line is used,
unscrew the plastic delay line from the
transducer. Add couplant to the base of the
delay line, than reattach the delay line.

3. Obtain steel shims with known or
measured thickness at or near 0.050, 0.0075,
and 0.100 inches. At least one steel shim
shall be greater than 0.095 inches, one less
than or equal to 0.050 inches, and one
between these two values. Place the probe on
the thickest steel shim using couplant. Adjust
the gain setting to increase the backwall
signal from this steel shim. An A-trace will
appear on the screen and a thickness readout
will appear on the display. The signal on the
screen from left to right shows: the initial
pulse, the delay line (the front surface of the
steel shim) and the backwall echo of the steel
shim. A second and third multiple backwall
echo may also be seen on the A-trace. Enable
the thickness gate. Adjust the thickness gate
to initiate at the delay line to steel shim
interface and terminate at the first backwall
echo.

4. Place the probe on the thinnest steel
shim using couplant. Adjust the damping,
voltage and pulse width to obtain the
maximum signal response and highest
resolution on this steel shim. These settings
can vary from probe to probe and are
somewhat dependent on operator
preferences.

5. To stabilize the interface
synchronization, adjust the electronic
triggering (blocking gate) to approximately
three quarters of the distance between the
initial pulse and the delay line interface
echo. The thickness gate should initiate at
the delay line interface echo and terminate at
the first backwall echo.

6. Depending on the instrument and probe,
select positive half-wave rectified signal
display or negative half-wave rectified signal
display. This selection should give the best
signal display on the thinnest steel shim.
Select the interface synchronization. This
selection automatically starts the thickness
gate at the delay time corresponding to the
tip of the plastic delay line.

7. Couple the probe to the thickest steel
shim using couplant. Adjust the range so the
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A-scan display reads from 0.000 to 0.300
inches. Several multiple backwall echoes
will disappear from the screen.

8. Adjust the thickness gate to trigger on
the first return signal. Of instability of the
gate trigger occurs, adjust the gain and/or
damping the stabilize the thickness reading.
A thickness readout should be present on the
screen and near the known steel shim
thickness.

9. Adjust the velocity to 0.231 inches/
microseconds. The thickness reading should
be the known steel shim thickness. Couple
the transducer to the thinnest steel shim. If
the thickness readout does not agree with the
known thickness, adjust the fine delay setting
to produce the known thickness. Re-check
the thickest step. If the readout does not
indicate the correct thickness re-adjust the
fine delay setting. After this adjustment is
made, record the thickness values for each of
the steel shims on a set-up sheet.

10. Calculate the percent error for each
measured steel shim. The maximum
allowable percent error should not exceed 3-
percent.

Inspection Procedures

1. Add couplant to the outside inspection
surface (Refer to Figures 3a, 4a and 5a, as
applicable). Add the appropriate gain to
obtain the backwall echo from the inspection
surface. If the gain setting is adjusted, re-
check the thickness values on the steel
shims. To assure proper coupling to the test
sample, twist the probe clockwise and
counter-clockwise (with a 45-degree twist)
and maintain contact with the test surface.
During the articulation of the probe, observe
the A-trace on the screen and stop the probe
twist at the point of adequate back surface
signal amplitude to trigger the thickness gate

on the first half-cycle. Measure and record
the thickness. Repeat the above process at
eight equally-spaced locations around the
surface. The weld bead near the spar cluster
maybe hard to access. Find a suitable
location near the weld and measure the
thickness.

2. Add couplant to the inside inspection
surface (Refer to figures 3a, 4a and 5a, as
applicable). Add the appropriate gain to
obtain the backwall echo from the inspection
surface. To assure proper coupling to the test
sample, twist the probe (clockwise and
counter-clockwise with a 45-degree twist).
During the articulation of the probe, observe
the A-trace ion the screen and stop the probe
twist at the point of adequate back surface
signal amplitude to trigger the thickness gate
on the first half-cycle. Measure and record
the thickness. Repeat the above process at
eight equally-spaced locations around the
surface.

3. If a thickness reading in any one of the
eight locations from paragraph 1 of the
Inspection Procedures section (outside
section surface) is .085-inch or less for the
PA-25 Model or .055-inch or less for the PA—
25-235 and PA-25-260 Models, or if a
thickness reading in any one of the eight
locations from paragraph 2. of the Inspection
Procedures section (inside section surface) is
.055-inch or less for the PA-25 Model or
.085-inch or less for the PA-25-235 and PA—
25-260 Models, prior to further flight,
replace the forward spar fuselage tubular
attach cluster with serviceable parts in
accordance with FAA AC No. 43.13-1A,
Acceptable Methods, Techniques, Practices—
Aircraft Inspection and Repair. This
procedure requires the following:

a. Provide for the alignment of the airframe
with an appropriate alignment fixture in

accordance with FAA AC No. 43.13-1A,
Acceptable Methods, Techniques, Practices—
Aircraft Inspection and Repair.

b. Cut the tubular members as referenced
and specified in Figure 2 and either Figures
3a and 3b; Figures 4a and 4b; or Figures 5a
and 5b, as applicable.

c. Fabricate a cluster using all applicable
part numbers referenced in Figures 3b, 4b, or
5b, as applicable; and

d. Splice the new cluster into the fuselage
frame.

Dye Penetrant Inspection

Inspect the wing forward spar fuselage
attach fitting assembly for cracks using FAA-
approved dye penetrant methods. If any
cracks are found, prior to further flight,
replace the forward spar fuselage tubular
attach cluster with serviceable parts in
accordance with FAA AC No. 43.13-1A,
Acceptable Methods, Techniques, Practices—
Aircraft Inspection and Repair. This
procedure requires the following:

1. Provide for the alignment of the airframe
with an appropriate alignment fixture in
accordance with FAA AC No. 43.13-1A,
Acceptable Methods, Techniques, Practices—
Aircraft Inspection and Repair.

2. Cut the tubular members as referenced
and specified in Figure 2 and either Figures
3a and 3b; Figures 4a and 4b; or Figures 5a
and 5b, as applicable.

3. Fabricate a cluster using all applicable
part numbers referenced in Figures 3b, 4b, or
5b, as applicable; and

4. Splice the new cluster into the fuselage
frame.

BILLING CODE 4910-13-U
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FORWARD SPAR
ATTACH POINT

FOR LATER MODELS
REMOVE FILLET PANEL

__ FORALL MODELS
REMOVE FAIRING

FORWARD AIRCRAFT

SPAR FRAME

INSIDE & OUTSIDE
FORWARD SPAR
ATTACH FITTINGS
(WELDED)

ATTACH FITTING EARS

INSIDE & OUTSIDE ~ NOTE: AFTER CLEANING THOROUGHLY, INSPECT

FORWARD SPAR THE ENTIRE AREA FOR CORROSION AND RELATED

ATTACH FITTINGS DAMAGE WITH SPECIAL CARE TO INSPECT THE EARS

(TOP & BOTTOM) OF THE ATTACH FITTING. NO EXFOLIATION

ALLOWED. FLAKING OR BUBBLED PAINT MUST BE

~— ATTACH FITTING EARS REMOVED TO FACILITATE INSPECTION. DISASSEM-

BLY WILL BE AS REQUIRED BASED ON CONDITION.

RETURN TO SERVICE INCLUDES PRIME, PAINT AND
RUST INHIBITOR.

FIGURE 1
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PA-25
Side View of the Front Wing Fitting
and Landing Gear Fittings

VIEW
A-A

" Refer to Figures 3a,_4a,
and 5a, as applicable.

Figure 2
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PA-25
SIN - ALL

View Looking Aft Side View
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Bottom View (View A-A)
(Both Sides)

Figure 3a
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PA-25
S/N - ALL
Front Wing Spar Attachment-Fittings and Tubes

NO. DESCRIPTION PART NQ./TUBE DIMENSIONS
1 Front Spar Fitting 61006-0
2 Channel 61007-0
3 Fitting Assy-Front Spar 61005-0
4 Fitting Assy-Landing Gear 21242-2
5 Brace-Bracket '11994-28
6 Tube .75 x.035
(4130) N **
7 Tube .625 x .035
(4130) N **
8 Tube .75 x.035
(4130) N ™
9 Tube 1.25 x.058
(4130) N **
11 Tube 625 x.028
| (1025)

** - MIL-T-6736 Type 1

Figure 3b
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PA-25-235
(S/N - 25-2000 To 25-2985)

View Looking Aft Side View

9
©

Bottom View (View A-A)
(Both Sides)

Figure 4a
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PA-25-235
S/N - 25-2000 to 25-2985
Front Wing Spar Attachment-Fittings and Tubes

NO. DESCRIPTION PART NQ. /TUBE DIMENSIONS

1 Front Spar Fitting 64003-0

2 Channel 64175-0

3 Fitting Assy-Front Spar 64412-0

4 Fitting Assy-Landing Gear 64005-0 (L)
64005-1 (R)

5 Brace-Bracket 11984-28

6 Tube .75 x.049
(4130) N **

7 Tube .625 x.049
(4130) N ™

8 Tube .875 x.065
(4130) N **

9 Tube 1.25 x.095
(4130) N **

10 Tube 75 x.049
(4130)N ™

11 Tube .625 x .028

(1025)

** - MIL-T-6736 Type 1

Figure 4b
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PA-25-235, PA-25-260
S/N - 25-2986 and Up
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PA-25-235,-260
S/N - 25-2986 and Up
Front Wing Spar Attachment-Fittings and Tubes

NO. DE TION PART NQ. /TUBE DIMENSIONS
1 Front Spar Fitting 64003-0
2 Channel 64175-0
3 Fitting Assy-Front Spar 64412-0
4 Fitting Assy-Landing Gear 64005-0 (L)
64005-1 (R)
5 Brace-Bracket 11994-28
6 Tube .75 x.049
’ (4130) N **
7 Tube .625 x .049
(4130) N **
8 Tube .875 x .065
| (4130) N ™
9 Tube 1.25 x .095
(4130) N **
10 Tube .75 x.049
(4130) N ™

** - MIL-T-6736 Type 1

Figure 5b

BILLING CODE 4910-13-C
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Issued in Kansas City, Missouri, on May
25, 1995.

Henry A. Armstrong,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 95-13468 Filed 6-1-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 94-NM-240-AD; Amendment
39-9255; AD 95-12-05]

Airworthiness Directives; Lockheed
Model 382 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Lockheed Model
382 series airplanes, that currently
requires a revision to the Airplane
Flight Manual to require takeoff
operation in accordance with revised
performance data. This amendment
requires installation of certain valve
housings for the propeller governor on
the outboard engines. This amendment
is prompted by a report of a change that
had been incorporated into the propeller
governor of these airplanes during
production, which altered the thrust
decay characteristic of the propeller
when operating in an engine failure
scenario. The actions specified by this
AD are intended to ensure that the
airplane maintains adequate thrust
decay characteristics in the event of
critical engine failure during takeoff.

DATES: Effective July 3, 1995.

The incorporation by reference of
Lockheed Airplane Flight Manual
Supplement 382-16, dated August 11,
1993, as listed in the regulations, was
approved previously by the Director of
the Federal Register as of August 10,
1994 (59 FR 35236, July 11, 1994).

ADDRESSES: The service information
referenced in this AD may be obtained
from Lockheed Aeronautical Systems
Support Company (LASSC), Field
Support Department, Dept. 693, Zone
0755, 2251 Lake Park Drive, Smyrna,
Georgia 30080. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue SW., Renton,
Washington; or at the FAA, Atlanta
Aircraft Certification Office, Small
Airplane Directorate, Campus Building,
1701 Columbia Avenue, Suite 2-160,
College Park, Georgia; or at the Office of
the Federal Register, 800 North Capitol
Street NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Thomas Peters, Aerospace Engineer,
FAA, Flight Test Branch, ACE-160,
Small Airplane Directorate, Atlanta
Aircraft Certification Office, Campus
Building, 1701 Columbia Avenue, Suite
2-160, College Park, Georgia 30337—
2748; telephone (404) 305-7367; fax
(404) 305-7348.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 94-14-09,
amendment 39—8961 (59 FR 35236, July
11, 1994), which is applicable to certain
Lockheed Model 382 series airplanes,
was published in the Federal Register
on February 8, 1995 (60 FR 7480). The
action proposed to require removal of
any servo-type valve housing assembly,
having part number 714325-2, -3, -5,
-6, or —7, installed on any outboard
engine, and replacement of those
assemblies with part number 714325-1.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.

The commenter supports the
proposed rule.

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

There are approximately 112 Model
382, 382E, and 382G series airplanes of
the affected design in the worldwide
fleet. The FAA estimates that 18
airplanes of U.S. registry will be affected
by this AD, that it will take
approximately 8 work hours per
airplane to accomplish the required
actions, and that the average labor rate
is $60 per work hour. Required parts
will cost approximately $90,000 per
airplane. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimated to be $1,628,640,
or $90,480 per airplane.

The FAA has been advised that the
only U.S. operator of Lockheed Model
382 series airplanes has already
equipped half of its fleet (9 airplanes)
with the valve housing assembly that
will be required by this rule. Therefore,
the future economic cost of this rule on
U.S. operators is now only $814,320.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does

not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-8961 (59 FR
35236, July 11, 1994), and by adding a
new airworthiness directive (AD),
amendment 39-9255, to read as follows:

95-12-05 Lockheed: Amendment 39-9255.
Docket 94-NM—240-AD. Supersedes AD
94-14-09, Amendment 39-8961.

Applicability: Model 382, 382E, and 382G
series airplanes; equipped with a servo-type
valve housing assembly, having part number
714325-2, -3, -5, -6, or —7, installed on any
outboard engine; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (c) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition; or different
actions necessary to address the unsafe
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condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any airplane from
the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To ensure that the airplane maintains
adequate thrust decay characteristics in the
event of critical engine failure during takeoff,
accomplish the following:

(a) Within 60 days after August 10, 1994
(the effective date of AD 94-14-09,
amendment 39-8961), revise the Limitations
and Performance Data Sections of the FAA-
approved Airplane Flight Manual (AFM) to
include information specified in Lockheed
Airplane Flight Manual Supplement 382-16,
dated August 11, 1993, and operate the
airplane accordingly thereafter. The
requirements of this paragraph may be
accomplished by inserting AFM Supplement
382-16 into the AFM.

(b) Within 24 months after the effective
date of this AD, replace the servo-type valve
housing assemblies having part number
714325-2, -3, -5, —6, or —7, with part number
714325-1, on the propeller governors
installed on the outboard engines, in
accordance with Lockheed Document SMP—
515C, Card No. CO-135. Replacement of
these assemblies with part number 714325—
1, constitutes terminating action for the
requirements of paragraph (a) of this AD;
once the replacement is accomplished, the
AFM revision may be removed.

Note 2: Propeller governors with servo-type
valve housing assemblies having part number
714325-2, -3, -5, -6, or =7, may be retained
or replaced with part number 714325-1 for
use on the inboard engine positions.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Atlanta
Aircraft Certification Office (ACO), FAA,
Small Airplane Directorate. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Atlanta ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta ACO.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) The AFM revision shall be done in
accordance with Lockheed Airplane Flight
Manual Supplement 382-16, dated August
11, 1993. The incorporation by reference of
this document was approved previously by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51 as of August 10, 1994 (59 FR 35236,
July 11, 1994). Copies may be obtained from
Lockheed Aeronautical Systems Support
Company (LASSC), Field Support
Department, Dept. 693, Zone 0755, 2251 Lake

Park Drive, Smyrna, Georgia 30080. Copies
may be inspected at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue,
SW., Renton, Washington; or at the FAA,
Atlanta Aircraft Certification Office, Small
Airplane Directorate, Campus Building, 1701
Columbia Avenue, Suite 2-160, College Park,
Georgia; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(f) This amendment becomes effective on
July 3, 1995.

Issued in Renton, Washington, on May 26,
1995.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-13505 Filed 6-1-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 71

[Airspace Docket No. 95-ACE—6]
Alteration of Class E Airspace Area; St.
Louis, MO

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This document corrects a
final rule published on May 3, 1995,
that inadvertently removed the St.
Louis, MO, Class E5 airspace
designation. This action reflects the
FAA’s original intent to revise the St.
Louis, MO, Class E5 airspace
designation to exclude the Weiss
Municipal Airport from the airspace
designation. This action is a result of the
closure of the Weiss Municipal Airport.
EFFECTIVE DATE: 0901 UTC, May 3, 1995.

FOR FURTHER INFORMATION CONTACT:
Patricia P. Crawford, Airspace and
Obstruction Evaluation Branch (ATP-
240), Airspace-Rules and Aeronautical
Information Division, Air Traffic Rules
and Procedures Service, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (202)
267-9255.

SUPPLEMENTARY INFORMATION: On May 3,
1995, the FAA published a final rule
that removed the St. Louis, MO, Class
ES5 airspace designation (60 FR 21700).
However, that action inadvertently
removed the St. Louis, MO, Class E5
airspace area. This action reflects the
FAA’s original intent to revise the St.
Louis, MO, Class E5 airspace
designation to exclude the Weiss
Municipal Airport from the airspace
designation.

Correction of Final Rule

Accordingly, pursuant to the
authority delegated to me, the

publication in the Federal Register on
May 3, 1995 (60 FR 21700, Federal
Register Document 95-10772), and the
corresponding description in FAA
Order 7400.9B, which is incorporated
by reference in 14 CFR 71.1, are
corrected as follows:

§71.1 [Corrected]

* * * * *

ACE MO ES5 St. Louis, MO [Revised]
Lambert-St. Louis International Airport

(Lat. 38°44'51" N, long. 90°21'36" W)
Spirit of St. Louis Airport, MO

(Lat. 38°39'43" N, long. 90°39'00"" W)

St. Louis Regional Airport, Alton, IL

(Lat. 38°53'25" N, long. 90°02'45" W)

St. Charles County Smartt Airport, St.
Charles, MO

(Lat. 38°55'47"" N, long. 90°25'47"" W)
St. Louis VORTAC

(Lat. 38°51'38" N, long. 90°28'57" W)
Foristell VORTAC

(Lat. 38°41'40" N, long. 90°58'17" W)
ZUMAY LOM

(Lat. 38°47'17" N, long. 90°16'44" W)
OBLIO LOM

(Lat. 38°48'01" N, long. 90°28'29" W)
Civic Memorial NDB

(Lat. 38°53'32" N, long. 90°03'23" W)

That airspace extending upward from 700
feet above the surface within a 6-mile radius
of the Lambert-St. Louis International Airport
and within 4 miles southeast and 7 miles
northwest of the Lambert-St. Louis
International Airport Runway 24 ILS
localizer course extending from the airport to
10.5 miles northeast of the ZUMAY LOM and
within 4 miles southwest and 7.9 miles
northeast of the Lambert-St. Louis Airport
Runway 12R ILS localizer course extending
from the airport to 10.5 miles northwest of
the OBLIO LOM and within 4 miles
southwest and 7.9 miles northeast of the
Lambert-St. Louis Airport Runway 30L ILS
localizer southeast course extending from the
airport to 8.7 miles southeast of the airport
and within a 6-mile radius of Spirit of St.
Louis Airport and within 2.6 miles each side
of the 098° radial of the Foristell VORTAC
extending from the 6-mile radius area to 8.3
miles west of the airport and within a 6-mile
radius of St. Charles County Smartt Airport,
and within a 6-mile radius of St. Louis
Regional Airport, and within 4 miles each
side of the 014° bearing from the Civic
Memorial NDB extending from the 6-mile
radius to 7 miles north of the airport and
within 4.4 miles each side of the 190° radial
of the St. Louis VORTAC extending from 2
miles south of the VORTAC to 22.1 miles
south of the VORTAC.

* * * * *

Issued in Washington, DC, on May 26,
1995.

Harold W. Becker,

Manager, Airspace—Rules and Aeronautical
Information Division.

[FR Doc. 95-13456 Filed 5-26-95; 3:59 pm]
BILLING CODE 4910-13-P
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SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 200 and 240
[Release No. 34-35775; File No. S7-3-94]

Recordkeeping and Reporting
Requirements for Trading Systems
Operated by Brokers and Dealers;
Delegation of Authority

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule; change of effective
date.

SUMMARY: The Securities and Exchange
Commission (““Commission”) is
postponing the effective date that
registered broker-dealer sponsors of
certain automated trading systems (as
defined in Rule 17a—-23) (“‘Broker-Dealer
Trading Systems’’) must comply with
the recordkeeping requirements of Rule
17a—23 under Section 17 of the
Securities Exchange Act of 1934 from
June 1, 1995 to July 1, 1995, in order to
facilitate the process of conversion to a
standard trade settlement time frame of
three business days after the trade date.
In addition, the Commission is
amending its regulation concerning
Organization and Program
Management ! to delegate authority to
the Director of the Division of Market
Regulation (*‘Division’’) to grant
exemptions to any sponsor, or class of
sponsors, of a Broker-Dealer Trading
System or Systems from any or all of the
provisions of Rule 17a-23, either
unconditionally or on specified terms
and conditions, if the Director of the
Division determines that such
exemption is consistent with the public
interest or the protection of investors.
EFFECTIVE DATE: The effective date for
§240.17a-23(c), which was published
on December 28, 1994, 59 FR 66702, is
postponed until July 1, 1995. The
effective date for the delegation of
authority (8 200.30-3(a)(60)) will be
June 2, 1995.

FOR FURTHER INFORMATION CONTACT:
Sheila C. Slevin, Assistant Director,
202/942—-0796, or Elaine M. Darroch,
Staff Attorney, 202/942—-0798, Office of
Automation and International Markets,
Division of Market Regulation,
Securities and Exchange Commission,
450 Fifth Street NW., Mail Stop 5-1,
Washington, D.C. 20549.

SUPPLEMENTARY INFORMATION:
l. Introduction and Background

The Commission today announced
that it is changing the date for registered

117 CFR 200.30-3.

broker-dealer sponsors of certain
automated systems to comply with
recordkeeping requirements of Rule
17a—23 2 under Section 17 of the Act
from June 1, 1995 to July 1, 1995; and
(2) amending the Commission’s
regulation concerning Organization and
Program Management to delegate to the
Director of the Division the authority to
grant exemptions from the requirements
of Rule 17a-23.

Effective June 1, 1995, Rule 17a-23
and Form 17A-23 establish
recordkeeping and reporting
requirements for registered brokers and
dealers that operate certain automated
trading systems (‘‘Broker-Dealer Trading
System” or “BDTS”).3 Under Rule 17a—
23, registered broker-dealers that
sponsor BDTSs are required to maintain
participant, volume, and transaction
records. In addition, Rule 17a-23 and
Form 17A-23 require system sponsors
to submit three reports to the
Commission and, under certain
circumstances, to an appropriate self-
regulatory agency: (1) An initial system
description (Part | of Form 17A-23),
updated as necessary to reflect material
changes (Part 1A of Form 17A-23); (2)
quarterly volume summaries (Part Il of
Form 17A-23); and (3) notice of ceasing
to operate the system (Part I1l of Form
17A-23). At final adoption, the
Commission modified Rule 17a-23 to
allow sponsors of Broker-Dealer Trading
Systems currently operating on June 1,
1995 to submit the information required
by Part | of Form 17A-23 no later than
July 1, 1995 (one month following the
effective date). Due to extenuating
circumstances, the Division has
determined that system sponsors also
should be allowed to delay compliance
with the recordkeeping provisions of
Rule 17a-23(c) until July 1, 1995.

1l. Extension of Deadline for
Recordkeeping Requirements

The Commission is extending the
deadline for complying with
recordkeeping requirements of Rule
17a-23 from June 1, 1995 to July 1,
1995. The effective date for provisions
of Rule 17a-23 other than Rule 17a—
23(c) remains June 1, 1995, unless
otherwise noted in the final rule
published December 28, 1994 (59 FR
66702). As noted previously, at final
adoption the Commission modified the
Rule to allow sponsors of BDTSs
currently operating on June 1 to delay
compliance with the reporting
requirements of Rule 17a—23(d) until
July 1, 1995. BDTS sponsors have

217 CFR 240.17a-23.
3Securities Exchange Act Release No. 35124
(December 20, 1994), 59 FR 66702.

requested that the Commission similarly
delay effectiveness of the recordkeeping
requirements of the Rule.

BDTSs have informed the
Commission that reconfiguring their
automated systems to comply with the
recordkeeping requirements of Rule
17a-23(c) by June 1, 1995 would be
difficult, because a significant portion of
their automation resources are
committed to implementing system
changes necessary to comply with Rule
15¢c6-14 by June 7, 1995. Rule 15¢c6-1
establishes the standard settlement time
frame to be three business days after the
trade date (“T+3"). In some cases,
sponsors have informed the
Commission that compliance with Rule
17a—23(c) recordkeeping requirements
by June 1, 1995 may delay or adversely
affect the broker-dealers’
implementation of system changes
necessary to comply with T+3. In
recognition of the importance of T+3 in
reducing settlement risk, and in
reducing the liquidity risk among the
derivatives and the cash markets, and
because the conversion to T+3 will
affect a substantial portion of the
securities industry, the Commission
believes it is important to allow the T+3
conversion to take place in an orderly
fashion.

Accordingly, the Commission is
postponing the effective date for Rule
17a-23(c) until July 1, 1995.

I11. Delegation of Authority to the
Director of the Division of Market
Regulation

The Commission currently has the
authority under Rule 17a—23(i) 5 to grant
exemptions to any sponsor of a Broker-
Dealer Trading System from any or all
of the provisions of Rule 17a-23, either
unconditionally or on specified terms
and conditions, if the Commission
determines that the exemption is
consistent with the public interest and
the protection of investors. The
Commission has determined it should
revise its rules to delegate this authority
to the Director of the Division of Market
Regulation.

Accordingly, the Commission
announced today an amendment to Rule
30-3 of its regulation concerning
Organization and Program Management
by adding paragraph (a)(60), which
authorizes the Director of the Division,
pursuant to Rule 17a-23(i),® to grant
exemptions to any sponsor, or class of
sponsors, of a Broker-Dealer Trading
System or Systems from any or all of the
provisions of Rule 17a-23, either

417 CFR 240.15¢6-1.
517 CFR 240.17a-23(i).
617 CFR 240.17a-23(i).
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unconditionally or on specified terms
and conditions, if the Director of the
Division determines that such
exemption is consistent with the public
interest or the protection of investors.

The delegation of this authority will
conserve the resources of the
Commission and the Division, by
providing for the Division to handle
exemption requests rather than
requiring exemption requests to be
handled by the Commission itself. In
any particular case where the Director of
the Division believes it appropriate, the
Director of the Division may submit a
request for an exemption to the
Commission for review.

The Commission finds, in accordance
with Section 553(b)(A) of the
Administrative Procedures Act,” that the
amendment to Rule 30-3 relates solely
to agency organization, procedure, or
practice, and does not relate to a
substantive rule. Accordingly,
requirements for notice, opportunity for
public comment, and publication of the
amendment prior to its effective date
would not apply in these circumstances.

List of Subjects in 17 CFR Part 200

Administrative practice and
procedure, Authority delegation
(Government agencies), Organization
and functions (Government agencies).

Text of Amendment

In accordance with the foregoing,
Title 17, Chapter Il of the Code of
Federal Regulations is amended as
follows:

PART 200—ORGANIZATION;
CONDUCT AND ETHICS; AND
INFORMATION AND REQUESTS

Subpart A—Organization and Program
Management

1. The authority citation for part 200,
subpart A, continues to read in part as
follows:

Authority: 15 U.S.C. 77s, 78d-1, 78d-2,
78w, 78lI(d), 79t, 77sss, 80a—37, 80b—11,
unless otherwise noted.

* * * * *

2. Section 200.30-3 is amended by
adding paragraph (a)(60) to read as
follows:

§200.30-3 Delegation of authority to
Director of Division of Market Regulation.
* * * * *

a * * *

(60) To grant exemptions from Rule
17a-23 (8 240.17a-23 of this chapter),
pursuant to Rule 17a—23(i) (8 240.17a—
23(i) of this chapter).

* * * * *

75 U.S.C. 553(b)(A).

Dated: May 26, 1995.
By the Commission.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 95-13465 Filed 6-1-95; 8:45 am]
BILLING CODE 8010-01-P

DEPARTMENT OF JUSTICE
Drug Enforcement Administration

21 CFR Part 1308
[DEA-126F]

Schedules of Controlled Substances;
Placement of 4-Bromo-2,5-
Dimethoxyphenethylamine Into
Schedule |

AGENCY: Drug Enforcement
Administration, Justice,
ACTION: Final rule.

SUMMARY: This final rule is issued by the
Deputy Administrator of the Drug
Enforcement Administration (DEA) to
place 4-bromo-2,5-
dimethoxyphenethylamine (4-bromo-
2,5-DMPEA) into Schedule I of the
Controlled Substances Act (CSA). This
action is based on findings made by the
Deputy Administrator of the DEA, after
review and evaluation of the relevant
data by both DEA and the Assistant
Secretary for Health, Department of
Health and Human Services, that 4-
bromo-2,5-DMPEA meets the statutory
criteria for inclusion in Schedule | of
the CSA. Since this substance has been
temporarily placed in Schedule I, the
regulatory controls and criminal
sanctions of Schedule | will continue to
be applicable to the manufacture,
distribution, importation, exportation
and possession of 4-bromo-2,5-DMPEA.

EFFECTIVE DATE: June 2, 1995.

FOR FURTHER INFORMATION CONTACT:
Howard McClain, Jr., Chief, Drug and
Chemical Evaluation Section, Drug
Enforcement Administration,
Washington, DC 20537, Telephone:
(202) 307-7183.

SUPPLEMENTARY INFORMATION: On
December 20, 1994, in a notice of
proposed rulemaking published in the
Federal Register (59 FR 65521) and after
a review of relevant data, the Deputy
Administrator of the DEA proposed to
place 4-bromo-2,5-DMPEA into
Schedule | of the CSA pursuant to 21
U.S.C. 811(a). Prior to this time, the
Deputy Administrator submitted data
which DEA gathered regarding the
trafficking, actual abuse and relative
potential for abuse for 4-bromo-2,5-
DMPEA to the Assistant Secretary for
Health, delegate of the Secretary of the

Department of Health and Human
Services. In accordance with 21 U.S.C.
811(b), the Deputy Administrator also
requested a scientific and medical
evaluation and a scheduling
recommendation for 4-bromo-2,5-
DMPEA from the Assistant Secretary for
Health.

4-Bromo-2,5-DMPEA had been
temporarily placed into Schedule | of
the CSA on January 6, 1994 for a period
of one year (59 FR 671) pursuant to the
temporary scheduling provisions of the
CSA (21 U.S.C. 811(h)). The temporary
scheduling of 4-bromo-2,5-DMPEA
subsequently was extended for six
months until July 6, 1995 (59 FR 65710).
The temporary scheduling was based on
the finding by the DEA Acting
Administrator that such action was
necessary to avoid an imminent hazard
to the public safety.

By letter dated April 28, 1995, the
Deputy Administrator for the DEA
received the scientific and medical
evaluation and a scheduling
recommendation from the Assistant
Secretary for Health. The Assistant
Secretary recommended that 4-bromo-
2,5-DMPEA be placed into Schedule | of
the CSA based on a scientific and
medical evaluation of the available data.

The notice or proposed rulemaking
for 4-bromo-2,5-DMPEA provided the
opportunity for interested parties to
submit comments, objections or requests
for a hearing regarding this scheduling.
No comments, objections or requests for
hearings were received regarding the
scheduling of 4-bromo-2,5-DMPEA in
the CSA.

4-Bromo-2,5-DMPEA is structurally
similar to the Schedule |
phenylisopropylamine hallucinogens, 4-
methyl-2,5-dimethoxyamphetamine
(DOM) and 4-bromo-2,5-
dimethoxyamphetamine (DOB). Like
DOM and DOB, 4-bromo-2,5-DMPEA
displays high affinity for central
serotonin receptors and is capable of
substituting for DOM or DOB in drug
discrimination studies conducted in
rats. These data suggest that 4-bromo-
2,5-DMPEA is a psychoactive substance
capable of producing effects similar,
though not identical, to DOM and DOB.
Data from human studies indicate that
4-bromo-2,5-DMPEA is orally active at
0.1-0.2 mg/kg producing an intoxication
with considerable euphoria and sensory
enhancement which lasts for 6 to 8
hours. Higher doses have been reported
to produce intense and frightening
hallucinations.

The DEA first encountered 4-bromo-
2,5-DMPEA in 1979. Since that time,
several exhibits of 4-bromo-2,5-DMPEA
have been analyzed by Federal and state
forensic laboratories in Arizona,
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California, Colorado, Georgia, Illinois,
lowa, Kentucky, Oregon, Pennsylvania
and Texas. Clandestine laboratories
producing 4-bromo-2,5-DMPEA were
seized in California in 1986 and 1994
and in Arizona in 1992. It has been
represented as 3,4-
methylenedioxymethamphetamine
(MDMA) and has been sold in
adulterated sugar cubes as LSD. 4-
Bromo-2,5-DMPEA has been promoted
as an aphrodisiac and distributed under
the product name of Nexus. DEA has
seized several thousand dosage units of
this product.

The Food and Drug Administration
(FDA) has notified the DEA that there
are no exemptions or approvals in effect
under Section 505 of the Federal Food,
Drug, and Cosmetic Act for 4-bromo-2,5-
DMPEA. A search of the scientific and
medical literature pertaining to 4-
bromo-2,5-DMPEA revealed no
indications of current medical use in
treatment in the United States.

Based on the information gathered
and reviewed by DEA and upon the
scientific and medical evaluation and
recommendation of the Assistant
Secretary for Health, the Deputy
Administrator for the DEA, pursuant to
the provisions of 21 U.S.C. 811 (a) and
(b), finds that:

(1) 4-bromo-2,5-DMPEA has a high
potential for abuse.

(2) 4-bromo-2,5-DMPEA has no
currently accepted medical use in
treatment in the United States.

(3) There is a lack of accepted safety
for use of 4-bromo-2,5-DMPEA under
medical supervision.

These findings are consistent with the
placement of 4-bromo-2,5-DMPEA into
Schedule | of the CSA.

All regulations applicable to Schedule
I substances continue to be in effect as
of June 2, 1995, with respect to 4-bromo-
2,5-DMPEA. This substance has been in
Schedule | pursuant to the temporary
scheduling provisions of 21 U.S.C.
811(h) since January 6, 1994. The
current applicable regulations are as
follows:

1. Registration. Any person who
manufactures, distributes, delivers,
imports or exports 4-bromo-2,5-DMPEA
or who engages in research or conducts
instructional activities with respect to 4-
bromo-2,5-DMPEA or who proposes to
engage in such activities, must be
registered to conduct such activity in
accordance with parts 1301 and 1311 of
title 21 of the Code of Federal
Regulations.

2. Security. 4-bromo-2,5-DMPEA must
be manufactured, distributed and stored
in accordance with §§1301.71-1301.76
of title 21 of the Code of Federal
Regulation.

3. Labeling and Packaging. All labels
and labeling for commercial containers
of 4-bromo-2,5-DMPEA must comply
with §81302.03-1302.05, 1302.07 and
1302.08 of title 21 of the Code of Federal
Regulations.

4. Quotas. All persons required to
obtain quotas for 4-bromo-2,5-DMPEA
shall submit applications pursuant to
881303.12 and 1303.22 of title 21 of the
Code of Federal Regulations.

5. Inventory. Every registrant required
to keep records and who possesses any
quantity of 4-bromo-2,5-DMPEA shall
take an inventory of all stocks of 4-
bromo-2,5-DMPEA on hand pursuant to
§81304.11-1304.19 of title 21 of the
Code of Federal Regulations.

6. Records. All registrants required to
keep records pursuant to §8 1304.21—
1304.27 of title 21 of the Code of Federal
Regulations shall maintain such records
with respect to 4-bromo-2,5-DMPEA.

7. Reports. All registrants required to
submit reports pursuant to 88 1304.34—
1304.37 of title 21 of the Code of Federal
Regulations shall do so regarding 4-
bromo-2,5-DMPEA.

8. Order Forms. All registrants
involved in the distribution of 4-bromo-
2,5-DMPEA must comply with
§81305.01-1305.16 of title 21 of the
Code of Federal Regulations.

9. Importation and Exportation. All
importation and exportation of 4-bromo-
2,5-DMPEA shall be in compliance with
part 1312 of title 21 of the Code of
Federal Regulations.

10. Criminal Liability. Any activity
with respect to 4-bromo-2,5-DMPEA not
authorized by, or in violation of, the
CSA or the Controlled Substances
Import and Expert Act shall be
unlawful.

The Deputy Administrator of the DEA
hereby certifies that final placement of
4-bromo-2,5-DMPEA into Schedule | of
the CSA will have no significant impact
upon entities whose interests must be
considered under the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq. This
action involves the control of a
substance with no currently accepted
medical use in treatment in the United
States.

In accordance with the provisions of
21 U.S.C. 811(a), this scheduling action
is a formal rulemaking. Such
proceedings are conducted pursuant to
the provisions of 5 U.S.C. 556 and 557
and, as such, are exempt from review by
the Office of Management and Budget
pursuant to Executive Order (E.O.)
12866, 3(d)(1).

This action has been analyzed in
accordance with the principles and
criteria in E.O. 12612, and it has been
determined that this final rule does not
have sufficient federalism implications

to warrant the preparation of a
Federalism Assessment.

List of Subjects in 21 CFR Part 1308

Administrative practice and
procedure, drug traffic control,
narcotics, prescription drugs.

Under the authority vested in the
Attorney General by section 201(a) of
the CSA (21 U.S.C. 811(a)), and
delegated to the Administrator of the
DEA by the Department of Justice
regulations (28 CFR 0.100) and
redelegated to the Deputy Administrator
pursuant to 28 CFR 0.104, the Deputy
Administrator hereby orders that 21
CFR part 1308 be amended as follows:

PART 1308—SCHEDULES OF
CONTROLLED SUBSTANCES

1. The authority citation for 21 CFR
part 1308 continues to read as follows:

Authority: 21 U.S.C. 811, 812, 871b, unless
otherwise noted.

2. Section 1308.11 is amended by
redesignating the existing paragraphs
(d)(3) through (d)(30) as (d)(4) through
(d)(31) and adding a new paragraph
(d)(3) to read as follows:

§1308.11 Schedule I.
* * * * *
d * X *
(3) 4-Bromo-2,5-
dimethoxyphenethylamine................ 7392
Some trade or other names: 2-(4-
bromo-2,5-dimethoxyphenyl)-1-
aminoethane; alpha-desmethyl DOB;
2C-B, Nexus.
* * * * *
3. Section 1308.11 is further amended
by removing paragraph (g)(3).
Dated: May 25, 1995.
Stephen H. Greene,
Deputy Administrator.
[FR Doc. 95-13454 Filed 6-1-95; 8:45 am]
BILLING CODE 4410-09-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 301
[TD 8596]
RIN 1545-AL20

Payment of Excess Expenses Incurred
by Purchaser in Connection With the
Redemption of Real Property Under
Internal Revenue Code Section 7425

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.
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SUMMARY: This document contains final
regulations regarding the payment of
excess expenses incurred by a purchaser
at a nonjudicial sale in connection with
redemptions of real property by the
United States. These regulations affect
purchasers in connection with the
redemption of real property.

EFFECTIVE DATE: June 2, 1995.

FOR FURTHER INFORMATION CONTACT:
Robert A. Walker, (202) 622—-3640 (not
a toll-free call).

SUPPLEMENTARY INFORMATION:
Background

These final regulations amend the
Income Tax Regulations (26 CFR part
301) under section 7425 of the Internal
Revenue Code (Code). The regulations
impose a time limit within which a
purchaser of real property at a
nonjudicial sale may submit a claim for
excess expenses to the United States
when it is redeeming such real property.
The United States will not consider any
claim made after expiration of the time
limits.

The IRS published a notice of
proposed rulemaking in the Federal
Register on May 23, 1994 (59 FR 26608)
providing proposed rules under section
7425 of the Code. No public comments
were received and accordingly, the final
regulations adopt the proposed
regulations with only technical changes.

Explanation of Provisions

Section 301.7425-4(b)(3)(ii) does not
provide a specific time period within
which the purchaser at a nonjudicial
foreclosure sale may submit a claim for
excess expenses after the redemption.
These regulations clarify that claims for
excess expenses must be submitted
within the time periods specified in the
regulations in order for the purchaser to
be reimbursed.

The regulations establish a 15-day
limit after a request is made by the
district director for the purchaser at a
nonjudicial sale or his or her successor
in interest to furnish a written itemized
statement of expenses in excess of
income. Since excess expenses could be
incurred after a district director’s
request, a purchaser who fails to submit
a claim at this time may submit a claim
within 30 days after the date of
redemption. These limits will allow the
purchaser a reasonable amount of time
within which to determine the amount
of any excess expenses and to submit a
claim to the United States. After the
expiration of the relevant time periods,
the United States may distribute all
surplus proceeds associated with the
sale of the redeemed property
unhindered by any possibility of a claim

for excess expenses made in the future
when the surplus proceeds of sale are
no longer available to satisfy such a
claim. Adding time limits will also
expedite the handling of redemption
sales by earlier disposition of surplus
proceeds of sale. Disputes concerning
properly submitted claims will still be
resolved by the United States within a
reasonable time after the redemption
period.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in EO
12866. Therefore, a regulatory
assessment is not required. It has also
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) and the Regulatory
Flexibility Act (5 U.S.C. chapter 6) do
not apply to these regulations, and,
therefore, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, the notice of proposed rulemaking
was submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Drafting Information. The principal author
of these final regulations is Robert A. Walker,
Office of Assistant Chief Counsel (General
Litigation). However, other personnel from
the IRS and Treasury Department
participated in their development.

List of Subjects in 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 301 is
amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

Paragraph 1. The authority citation
for part 301 continues to read, in part,
as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. In §301.7425-4, paragraph
(b)(3)(ii) is amended by revising the
third sentence and adding a fourth
sentence to read as follows:

§301.7425-4 Discharge of liens;
redemption by United States.

* * * * *

(b) * X *

(3) * X *

(ii) * * * If a purchaser or his or her
successor in interest has failed to
furnish the written itemized statement

within 15 days after the request therefor
is made by the district director, or there
is a disagreement as to the amount
properly payable under paragraph
(b)(2)(iii) of this section, or if there were
additional excess expenses that were
not claimed in the original itemized
statement, the purchaser or his or her
successor in interest may submit a
written itemized statement to the
district director within 30 days after the
date of redemption. If the purchaser or
his or her successor in interest fails to
timely submit such a written itemized
statement, no amount shall be payable
for expenses in excess of income.
* * * * *

Approved: April 27, 1995.
Margaret Milner Richardson,
Commissioner of Internal Revenue.
Leslie Samuels,
Assistant Secretary of the Treasury.
[FR Doc. 95-13444 Filed 6-1-95; 8:45 am]
BILLING CODE 4830-01-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[NC59-2-6942a; NC55-1-6497a; NC54—1—
6496a: FRL-5207-3]

Approval and Promulgation of Air
Quality Implementation Plans; North
Carolina; Basic Motor Vehicle
Inspection and Maintenance Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving a state
implementation plan (SIP) revision
submitted on May 19, 1994, January 17,
1992, September 24, 1992 and August 5,
1994, by the State of North Carolina,
through the North Carolina Department
of Environmental Management
(NCDEM). This revision modifies the
implementation of a basic motor vehicle
inspection and maintenance (I/M)
program in the areas of Charlotte,
Raleigh/Durham, and Winston-Salem,
North Carolina.
DATES: This final rule will be effective
onJuly 17, 1995 unless adverse or
critical comments are received by July 3,
1995. If the effective date is delayed,
timely notice will be published in the
Federal Register.
ADDRESSES: Written comments on this
action should be addressed to Benjamin
Franco at the EPA Regional office listed
below.

Copies of the documents relative to
this action are available for public
inspection during normal business
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hours at the following locations. The
interested persons wanting to examine
these documents should make an
appointment with the appropriate office
at least 24 hours before the visiting day.

Air and Radiation Docket and
Information Center (Air Docket), U.S.
Environmental Protection Agency,
401 M Street, SW, Washington, DC
20460.

Environmental Protection Agency,
Region 4, Air Programs Branch, 345
Courtland Street, NE, Atlanta, Georgia
30365.

Department of Environment, Health,
and Natural Resources, P.O. Box
29535, Raleigh, North Carolina,
27626-0535.

FOR FURTHER INFORMATION CONTACT:

Benjamin Franco, Mobile Source

Planning Unit, Regulatory Planning and

Development Section, Air Programs

Branch, Air, Pesticides & Toxics

Management Division, Environmental

Protection Agency, Region 4, 345

Courtland Street, NE, Atlanta, Georgia

30365. The telephone number is 404/

347-3555, extension 4211.

SUPPLEMENTARY INFORMATION:

l. Background

The Clean Air Act as amended in
1990 (the Act) requires that most ozone
nonattainment areas adopt either
“basic” or ““enhanced” I/M programs,
depending on the severity of the
problem and the population of the area.
The moderate ozone nonattainment
areas, plus marginal ozone
nonattainment areas with existing or
previously required I/M programs, fall
under the “basic’ I/M requirements.
Enhanced programs are required in
serious, severe, and extreme ozone
nonattainment areas with 1980
urbanized populations of 200,000 or
more.

The Act requires states to make
changes to improve existing I/M
programs or to implement new ones for
certain nonattainment areas. Section
182(a)(2)(B) of the Act directed EPA to
publish updated guidance for state I/M
programs, taking into consideration
findings of the Administrator’s audits
and investigations of these programs.
The Act further mandates each area
required to have an I/M program to
incorporate this guidance into the SIP.
Based on these requirements, EPA
promulgated 1I/M regulations on
November 5, 1992 (57 FR 52950,
codified at 40 Code of Federal
Regulations (CFR) 51.350-51.373).

The I/M regulation establishes
minimum performance standards for
basic I/M programs as well as
requirements for the following: network

type and program evaluation; adequate
tools and resources; test frequency and
convenience; vehicle coverage; test
procedures and standards; test
equipment; quality control; waivers and
compliance via diagnostic inspection;
motorist compliance enforcement;
motorist compliance enforcement
program oversight; quality assurance;
enforcement against contractors,
stations and inspectors; data collection;
data analysis and reporting; inspector
training and licensing or certification;
public information and consumer
protection; improving repair
effectiveness; compliance with recall
notices; on-road testing; SIP revisions;
and implementation deadlines. The
performance standard for basic I/M
programs remains the same as it has
been since initial I/M policy was
established in 1978, pursuant to the
1977 amendments to the Clean Air Act.

The State of North Carolina contains
the Raleigh/Durham and Winston-Salem
urbanized areas which were recently
redesignated to attainment for ozone,
and Charlotte which is designated
nonattainment for ozone and classified
as moderate. A redesignation request for
the Charlotte nonattainment area was
submitted by the State on November 12,
1993, with supplementary information
provided on December 15, 1994. It is
currently being reviewed by EPA.
Section 51.372(b)(2) of the Federal I/M
regulation (codified at 40 CFR
51.372(b)(2)) required affected states to
submit full I/M SIP revisions that met
the requirements of the Act to EPA by
November 15, 1993.

On August 5, 1994, NCDEM
submitted a complete SIP revision of the
I/M program. This submittal includes
new and revised regulations adopted by
the North Carolina Department of Motor
Vehicles (NCDMV) and the North
Carolina Department of Environmental
Management (NCDEM) and
documentation addressing required
portions of the Federal I/M rule.

Also, on May 19, 1993, January 17,
1992, and September 24, 1992, the State
of North Carolina, through NCDEM
submitted to EPA a revised SIP for the
areas of Charlotte, Raleigh/Durham, and
Winston-Salem. These submittals
included revisions to Regulation .1002,
Applicability; Regulation .1004,
Emission Standards; Regulation .1005,
Measurement and Enforcement.
Regulation .1002 was adopted by the
Environmental Management
Commission, on May 12, 1994, and
became effective on July 1, 1994.
Regulation .1004 was adopted on May
14, 1993, and became effective June 1,
1993. These regulations changed the I/
M program from a carbon monoxide

program to an ozone/carbon monoxide
program. Also, NCDEM expanded the 1/
M program coverage. EPA summarizes
the requirements of the Federal I/M
regulations as found in 40 CFR 51.350—
51.373 and its analysis of the state
submittal below. Parties desiring
additional details on the Federal I/M
regulation are referred to the November
5, 1992, Federal Register notice (57 FR
52950) or 40 CFR 51.350-51.373.

I11. EPA’s Analysis of the North
Carolina, Basic I/M Program

As discussed above, section
182(a)(2)(B) of the Act requires that
states adopt and implement updated
regulations for I/M programs in
moderate and above ozone
nonattainment areas. The following
sections of this notice summarize the
requirements of the Federal I/M
regulations and address whether the
elements of the State’s submittal comply
with the Federal rule.

Applicability—40 CFR 51.350

Section 182(b)(4) of the Act and 40
CFR 51.350(a)(4) require that any area
classified as moderate ozone
nonattainment and not required to
implement enhanced 1I/M under 40 CFR
51.350(a)(1) shall implement basic I/M
in the 1990 Census-defined urbanized
nonattainment area. The urbanized
portion of the Charlotte nonattainment
area includes sections of Mecklenburg,
Gaston, Cabarrus, and Union Counties.
The urbanized portion of Winston-
Salem includes sections of Guilford and
Forsyth Counties. The urbanized
portion of Raleigh/Durham includes
sections of Wake, Durham, and Orange
Counties. The population distribution of
these counties is such that the program
exceeds the minimum required 1I/M
coverage area. The North Carolina
submittal contains the legal authority
and regulations necessary for the
NCDEM to establish the program
boundaries and operate a basic I/M
program. The program boundaries
described in the North Carolina
submittal meet the Federal I/M
requirements under §51.350 and are
approvable.

The Federal I/M regulation requires
that state programs shall not lapse prior
to the time they are no longer needed.
EPA beleives that a program that does
not lapse prior to the attainment
deadline for each applicable area would
meet this requirement. The attainment
date for the Charlotte ozone
nonattainment area is November 15,
1996, and the North Carolina I/M
regulation contained in the North
Carolina submittal does not establish an
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I/M program sunset date. This section is
approvable.

Basic I/M Performance Standard—40
CFR 51.352

The basic I/M program must be
designed and implemented to meet or
exceed a minimum performance
standard, which is expressed as
emission levels in area-wide average
grams per mile (gpm) for certain
pollutants. The performance standard
shall be established using local
characteristics, such as vehicle mix and
local fuel controls, and the following
model I/M program parameters: network
type, start date, test frequency, model
year coverage, vehicle type coverage,
exhaust emission test type, emission
standards, emission control device,
evaporative system function checks,
stringency, waiver rate, compliance rate
and evaluation date. The emission
levels achieved by the state’s program
design shall be calculated using the
most current version, at the time of
submittal, of the EPA mobile source
emission factor model. At the time of
the North Carolina submittal the most
current version was MOBILES5a. Areas
shall meet or exceed the performance
standard for the pollutants which cause
them to be subject to basic I/M
requirements. In the case of ozone
nonattainment areas, the performance
standard must be met for both nitrogen
oxides (NOx) and volatile organic
compounds (VOCs).

The North Carolina submittal
includes the following program design
parameters:

Network type—decentralized, test and
repair

Start date—1991

Test frequency—annual

Model year coverage—1975 and later

Vehicle type coverage—light and heavy
duty gasoline powered vehicles

Emission test—Idle

Emission standards—1.2 percent CO,
220 ppm HC

Emission control device—Catalytic
converter, air injection system, PCV
valve, unleaded gas restrictor, EGR,
thermostatic air control, fuel
evaporation control, and oxygen
sensor.

Stringency (pre-1981 failure rate)—20
percent

Waiver rate (pre-81/81 and newer)—5
percent

Compliance rate—95 percent

Evaluation date(s)—January 1, 1997.
The North Carolina program design

parameters meet the Federal I/M

regulations and are approvable.
The emission levels achieved by the

State, for each area, were modeled using

MOBILE5a. The modeling
demonstration was performed correctly,
used local characteristics and
demonstrated that the program design
will exceed the minimum basic I/M
performance standard, expressed in
gpm, for VOCs and NOx for each
milestone and for the attainment
deadline. The modeling demonstration
is approvable.

Network Type and Program
Evaluation—40 CFR 51.353

Basic I/M programs can be operated in
a centralized test-only format, in a
decentralized test and repair, or in any
hybrid version as long as states can
demonstrate that the selected program is
effective in achieving the basic I/M
performance standard. The NCDEM will
administer a decentralized test and
repair I/M program in the areas of
Raleigh/Durham, Winston-Salem, and
Charlotte. The enhanced program
evaluation requirements of this section
do not pertain to these areas as it is a
basic I/M program. The network type is
approvable.

Adequate Tools and Resources—40 CFR
51.354

The Federal regulation requires states
to demonstrate that adequate funding of
the program is available. A portion of
the test fee or separately assessed per
vehicle fee shall be collected, placed in
a dedicated fund and used to finance
the program. Alternative funding
approaches are acceptable if
demonstrated that the funding can be
maintained. Reliance on funding from a
state or local General Fund is not
acceptable unless doing otherwise
would be a violation of the state’s
constitution. The SIP shall include a
detailed budget plan which describes
the source of funds for personnel,
program administration, program
enforcement, and purchase of
equipment. The SIP shall also detail the
number of personnel dedicated to the
quality assurance program, data
analysis, program administration,
enforcement, public education and
assistance and other necessary
functions.

The North Carolina program is funded
by a portion of the inspection fee that
is dedicated to the program, and is
divided among North Carolina
Department of Motor Vehicles (NCDMV)
and NCDEM. The NCDEM portion of the
vehicle inspection fee is credited to the
I/M Air Pollution Control Account. The
NCDMV uses their portion to fund the
enforcement part of the program. A
detailed budget is included in the SIP
for both groups. The submittal
demonstrates that sufficient funds,

equipment and personnel have been
appropriated to meet program operation
requirements. The State’s submittal
meets the adequate tools and resources
requirements set forth in the Federal I/
M regulations.

Test Frequency and Convenience—40
CFR 51.355

The SIP shall describe the test year
selection scheme, how the test
frequency is integrated into the
enforcement process and shall include
the legal authority, regulations or
contract provisions to implement and
enforce the test frequency. The program
shall be designed to provide convenient
service to the motorist by ensuring short
wait times, short driving distances and
regular testing hours.

The North Carolina I/M regulation
provides for an annual test frequency for
all covered vehicles. A vehicle is
assigned a test month. An emission
sticker is placed on the vehicle’s
windshield, reminding the owner of the
testing date. Vehicles not in compliance
can be fined by the state police or
NCDMV. In addition, the NCDMV is
establishing a computer matching
system in order to identify vehicles that
are late in getting an emission test.
Owner’s identified through computer
matching with more than four months of
non-compliance will be fined $100 if
the vehicle is a pre-81, $250 if it is a
1981 or newer vehicle, and the
registration may be revoked. This
section is approvable.

Vehicle Coverage—40 CFR 51.356

The performance standard for basic I/
M programs assumes coverage of all
1968 and later model year light duty
vehicles (LDV) and light duty trucks
(LDT) up to 8,500 pounds gross vehicle
weight rating (GVWR), and includes
vehicles operating on all fuel types.
Other levels of coverage may be
approved if the necessary emission
reductions are achieved. Fleets may be
officially inspected outside of the
normal I/M program test facilities, if
such alternatives are approved by the
program administration, but shall be
subject to the same test requirements
using the same quality control standards
as non-fleet vehicles and shall be
inspected in independent, test-only
facilities, according to the requirements
of 40 CFR 51.353(a). Vehicles which are
operated on Federal installations
located within an I/M program area
shall be tested, regardless of whether the
vehicles are registered in the state or
local I/M area.

The Federal I/M regulation requires
that the SIP shall include the legal
authority or rule necessary to
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implement and enforce the vehicle
coverage requirement, a detailed
description of the number and types of
vehicles to be covered by the program
and a plan for how those vehicles are to
be identified including vehicles that are
routinely operated in the area but may
not be registered in the area, and a
description of any special exemptions
including the percentage and number of
vehicles to be impacted by the
exemption.

The North Carolina I/M regulation
require all 1975 and later model year
gasoline powered vehicles up to 8,500
pounds gross vehicle weight registered
in the I/M area to take an emission test.
Non-gasoline powered vehicles,
motorcycles, current model year
vehicles, and vehicles of 1974 model
year and older are exempted from this
rule. Vehicles older than 1968 are
required to undergo a tampering check
as part of the state-wide safety
inspection required on all vehicles.
NCDMYV will use a computer matching
procedure in order to identify vehicles
that should undergo testing. Fleet
vehicles are subject to the program if
registered in or primarily operated in a
designated I/M county. Fleet owners are
allowed to self-inspect their vehicles.
Federally owned vehicles and vehicles
operating in a federal installation
located in an I/M county are subject to
the testing requirements. The North
Carolina’s plan for testing fleet vehicles
is acceptable and meets the
requirements of the Federal I/M
regulation.

Test Procedures and Standards—40
CFR 51.357

Written test procedures and pass/fail
standards shall be established and
followed for each model year and
vehicle type included in the program.
Test procedures and standards are
detailed in 40 CFR 51.357 and in the
EPA document entitled ‘““‘Recommended
I/M Short Test Procedures For the
1990’s: Six Alternatives.”

The State’s I/M submittal includes a
description of the test procedures used
in the North Carolina I/M program.
These test procedures conform to EPA
approved test procedures and are
approvable. The North Carolina I/M
regulation establishes hydrocarbon (HC)
and carbon monoxide (CO) pass/fail
exhaust standards for all test procedures
for each applicable model year and
vehicle type. The exhaust standards and
test methods adopted by the State
conform to EPA established standards
and are approvable.

Test Equipment—40 CFR 51.358

Computerized test systems are
required for performing any
measurement on subject vehicles. The
Federal 1/M regulation requires that
state SIP submittals include written
technical specifications for all test
equipment used in the program. The
specifications shall describe the
emission analysis process, the necessary
test equipment, the required features,
and written acceptance testing criteria
and procedures.

Appendix G of the North Carolina SIP
establishes the type of exhaust analyzers
that meet the BAR90 performance
specifications. These specifications
require the use of computerized test
systems. The specifications also include
performance features and functional
characteristics of the computerized test
systems. This section is approvable.

Quality Control—40 CFR 51.359

Quality control measures shall insure
that emission measurement equipment
is calibrated and maintained properly,
and that inspection, calibration records,
and control charts are accurately
created, recorded and maintained.

Appendix G provides the calibration
procedures and system checks that must
be conducted by the inspection station.
The SIP also contains the quality control
requirements for the emission
measurement equipment, record
keeping requirements and measures to
maintain the security of all documents
used to establish compliance with the
inspection requirements. A special
software encryption algorithm codes the
“Inspection Number” field on the test
form and can not be duplicated without
access to the source code. Under a
Memorandum of Understanding
between NCDMV and NCDEM, NCDMV
is in charge of overt and covert audits
of the inspection stations, and
inspectors. NCDEM, in turn, quality
assures NCDMV'’s enforcement program.
This portion of the North Carolina
submittal complies with the quality
control requirements set forth in the
Federal I/M regulation and is
approvable.

Waivers and Compliance Via Diagnostic
Inspection—40 CFR 51.360

The Federal I/M regulation allows for
the issuance of a waiver, which is a
form of compliance with the program
requirements that allows a motorist to
comply without meeting the applicable
test standards. For basic I/M programs,
an expenditure of at least $75 for pre-

81 vehicles and $200 for 1981 and later
vehicles in repairs, is required in order
to qualify for a waiver. Waivers can only

be issued after a vehicle has failed a
retest performed after all qualifying
repairs have been made. Any available
warranty coverage must be used to
obtain repairs before expenditures can
be counted toward the cost limit.
Tampering related repairs shall not be
applied toward the cost limit. Repairs
must be appropriate to the cause of the
test failure. Repairs for 1980 and newer
model year vehicles must be performed
by a recognized repair technician. The
Federal regulation allows for
compliance via a diagnostic inspection
after failing a retest on emissions and
requires quality control of waiver
issuance. The SIP must set a maximum
waiver rate and must describe corrective
action that would be taken if the waiver
rate exceeds that contained in the SIP.
North Carolina is commited to a
waiver rate of 5%. In case the waiver
rate exceeds this percentage, the State
will take corrective actions to lower the
rate. North Carolina issues only repair
waivers. North Carolina’s Regulation
20-183.5 sets a $75 cost limit for pre-
81 vehicles and $200 for 1981 and
newer vehicles. The regulation includes
provisions which address waiver
criteria and procedures, including cost
limits, tampering and warranty related
repairs, quality control and
administration. Any vehicle owner
requesting a waiver must submit the
vehicle for review at a NCDMV office.
A vehicle repair form must be submitted
by the owner at that time, verifying the
repairs. This section is approvable.

Motorist Compliance Enforcement—40
CFR 51.361

The Federal regulation requires that
compliance shall be ensured through
the denial of motor vehicle registration
in I/M programs. However, a basic area
may use an alternative enforcement
mechanism if it demonstrates that the
alternative will be as effective as
registration denial. The SIP shall
provide information concerning the
enforcement process, legal authority to
implement and enforce the program, a
commitment to a compliance rate to be
used for modeling purposes and to be
maintained in practice.

The NCDMV uses a sticker-
enforcement system. The SIP contains a
detailed description of the enforcement
process. Any owner failing to obtain a
certificate of compliance by the end of
the assigned month will be subject to a
penalty. If caught without a valid
sticker, the vehicle owner will be given
a $50.00 ticket. Also, NCDMV is in
process of establishing a computer-
matching system. The system will
identify owners that are a month late in
renewing their sticker, and the owner



28724

Federal Register / Vol.

60, No. 106 / Friday, June 2, 1995 / Rules and Regulations

will be notified by letter. If a second
letter is sent out and the owner doesn’t
inspect the vehicle, a $100 penalty is
assessed on a pre-1981 vehicle or a $250
penalty is assessed for a 1981 or newer
vehicle. After four months of
noncompliance, DMV will revoke the
vehicle’s registration. NCDMV and
NCDEM will change the enforcement
system to registration denial by October
1, 1996. North Carolina commits to a
95% compliance rate, and this number
was used in their modeling
demonstration. This portion of the
North Carolina submittal meets the
Federal requirements and is approvable.

Motorist Compliance Enforcement
Program Oversight—40 CFR 51.362

The Federal I/M regulation requires
that the enforcement program shall be
audited regularly and shall follow
effective program management
practices, including adjustments to
improve operation when necessary. The
SIP shall include quality control and
quality assurance procedures to be used
to insure the effective overall
performance of the enforcement system.
An information management system
shall be established which will
characterize, evaluate and enforce the

prpl%ram. . .
e North Carolina program will be
audited every quarter by NCDEM. These
audits will insure that NCDMYV is
performing the enforcement portion of
the I/M program at an acceptable level.
NC has established a database system
that tracks NCDMV’s enforcement
record, and the number of vehicles
tested. This section is approvable.

Quality Assurance—40 CFR 51.363

An ongoing quality assurance
program shall be implemented to
discover, correct and prevent fraud,
waste, and abuse in the program. The
program shall include covert and overt
performance audits of the inspectors,
audits of station and inspector records,
equipment audits, and formal training of
all state I/M enforcement officials and
auditors. A description of the quality
assurance program which includes
written procedure manuals on the above
discussed items must be submitted as
part of the SIP.

The North Carolina submittal
includes a quality assurance program
which describes details and procedures
for auditing inspectors, station records,
and equipment. NCDMV has developed
a performance audit program. NCDMV’s
inspectors will perform inspections of
testing station inspectors and testing
equipment. These include overt and
covert audits and remote observation of
inspection personnel performing testing.

Covert audits are required to use a range
of vehicles which have been set to fail
the inspection test. NCDEM will
evaluate NCDMV performance, and is in
charge of developing all manuals and
program specifications. NCDEM’s and
NCDMV'’s quality assurance programs
meets the Federal I/M regulation
requirements and are approvable.

Enforcement Against Contractors,
Stations and Inspectors—40 CFR 51.364

Enforcement against licensed stations
or contractors, and inspectors shall
include swift, sure, effective, and
consistent penalties for violation of
program requirements. The Federal I/M
regulation requires the establishment of
minimum penalties for violations of
program rules and procedures which
can be imposed against stations,
contractors and inspectors. The legal
authority for establishing and imposing
penalties, civil fines, license
suspensions and revocations must be
included in the SIP. State quality
assurance officials shall have the
authority to temporarily suspend station
and/or inspector licenses immediately
upon finding a violation that directly
affects emission reduction benefits. An
official opinion explaining any state
constitutional impediments to
immediate suspension authority must
be included in the submittal. The SIP
shall describe the administrative and
judicial procedures and responsibilities
relevant to the enforcement process,
including which agencies, courts and
jurisdictions are involved, who will
prosecute and adjudicate cases and the
resources and sources of those resources
which will support this function.

The North Carolina submittal
includes the legal authority to establish
and impose penalties against stations,
contractors and inspectors. The North
Carolina enforcement program is staffed
by NCDMYV officers and immediate
action and prosecution is taken when
needed. NCDMV officers have the
authority to shut down analayzers that
are not working properly, and can issue
citations against inspectors and testing
facilities. A penalty schedule is
included in the submittal. The North
Carolina I/M program meets the
requirements of this section and is
approvable.

Data Collection—40 CFR 51.365

Accurate data collection is essential to
the management, evaluation and
enforcement of an I/M program. The
Federal 1/M regulation requires data to
be gathered on each individual test
conducted and on the results of the
quality control checks of test equipment
required under 40 CFR 51.359.

Appendix G specifies the information
contained on the inspection form.
Appendix G requires the collection of
data, and subsequent analysis, on each
individual test conducted and describes
the type of data to be collected. The type
of test data collected meets the Federal
I/M regulation requirements and is
approvable. The submittal also commits
to gather and report the results of the
quality control checks required under
40 CFR 51.359 and is approvable.

Data Analysis and Reporting—40 CFR
51.366

Data analysis and reporting are
required to allow for monitoring and
evaluation of the program by the states
and EPA. The Federal I/M regulation
requires annual reports to be submitted
which provide information and
statistics and summarize activities
performed for each of the following
programs: testing, quality assurance,
quality control and enforcement. These
reports will be submitted quarterly.

The North Carolina I/M program
provides for the analysis and reporting
of data for the testing program, quality
assurance program, quality control
program and the enforcement program.
The type of data to be analyzed and
reported meets the Federal I/M
regulation requirements and is
approvable. North Carolina commits to
submit quarterly reports on these
programs to EPA. This section is
approvable.

Inspector Training and Licensing or
Certification—40 CFR 51.367

The Federal I/M regulation requires
all inspectors to be formally trained and
licensed or certified to perform
inspections. The North Carolina I/M
regulation requires all inspectors to
receive formal training, be certified, and
renew the certification every four years.
The inspector must attend a training
course and pass an examination with at
least a score of 80%. The SIP meets the
Federal 1/M regulation requirements for
inspector training and certification and
is approvable.

Public Information and Consumer
Protection—40 CFR 51.368

The Federal I/M regulation requires
the SIP to include a public information
and consumer protection program.
NCDMYV will operate a toll free number
which provides information concerning
the I/M program, and warranty
information. This number must be
posted in all testing stations and visible
to the customer. Also, NCDEM and
NCDMYV developed a brochure that
contains general program information,
car care tips and information concerning
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emissions warranty. The public
information and consumer protection
programs contained in the SIP submittal
meet the Federal regulations and are
approvable.

Improving Repair Effectiveness—40 CFR
51.369

Effective repairs are the key to
achieving program goals. The Federal
regulation requires states to take steps to
ensure that the capability exists in the
repair industry to repair vehicles. The
SIP must include a description of the
technical assistance program to be
implemented, a description of the
procedures and criteria to be used in
meeting the performance monitoring
requirements required in the Federal
regulation and a description of the
repair technician training resources
available in the community.

The North Carolina I/M program
provides for a mechanics “help line”
regarding vehicle repair. The “help
line” is intended to provide service in
three areas: providing emissions repair
technical assistance, assist in locating
replacement parts for emissions devices,
and to answer questions related to the
legality of engine-switching and changes
to exhaust system configurations. Also,
various technical colleges in the State
offer emission controls training. The
repair effectiveness program described
in the SIP meets the Federal regulation
and is approvable.

Compliance with Recall Notices—40
CFR 51.370

The Federal regulation requires the
states to establish methods to ensure
that vehicles that are subject to
enhanced I/M and are included in an
emission related recall receive the
required repairs prior to completing the
emission test or renewing the vehicle
registration.

The North Carolina’s nonattainment
areas are classified as moderate and
therefore not subject to this provision.

On-road Testing—40 CFR 51.371

On-road testing is required in
enhanced I/M areas. The use of either
remote sensing devices (RSD) or
roadside pullovers including tailpipe
emission testing can be used to meet the
Federal regulations. The program must
include on-road testing of 0.5% of the
subject fleet or 20,000 vehicles,
whichever is less, in the nonattainment
area or the I/M program area. Motorists
that have passed an emission test and
are found to be high emitters as a result
of a on-road test shall be required to
pass an out-of-cycle test.

Even though North Carolina’s
nonattainment areas are classified as

moderate and therefore not subject to
this provision, NCDEM has purchased a
RSD and will conduct surveys with it.

State Implementation Plan
Submissions/Implementation
Deadlines—40 CFR 51.372-373

The Federal regulation requires
decentralized basic I/M programs to be
fully implemented by January 1, 1994.
The North Carolina I/M program has
been in operation since 1983 as a carbon
monoxide program. Starting in 1991, the
I/M program started failing vehicles for
the hydrocarbon standard. The changes
required by the CAA as amended in
1990 were phased in the I/M program
areas between 1991-1993. The SIP
meets the SIP submission and
implementation deadline requirements
set forth in the Federal I/M regulation.

EPA’s review of the material indicates
that the State has adopted a basic I/M
program in accordance with the
requirements of the Act. EPA is
approving the North Carolina SIP
revision for all basic I/M programs in
North Carolina, which were submitted
on August 5, 1994, July 19, 1993,
January 17, 1992, and September 24,
1992.

Final Action

The EPA is publishing this action
without prior proposal because the
agency views this as a noncontroversial
amendment and anticipates no adverse
public comments. However, in a
separate document in this Federal
Register publication, the EPA is
proposing to approve the SIP revision
should adverse or critical comments be
filed. This action will be effective on
August 1, 1995 unless, within 30 days
of its publication, adverse or critical
comments are received.

If EPA receives such comments, this
action will be withdrawn before the
effective date by publishing a
subsequent document that will
withdraw the final action. All public
comments received will then be
discussed in a subsequent final rule
based on the separate proposed rule.
The EPA will not institute a second
comment period for this action. Any
parties interested in commenting on this
action should do so at this time. If no
such comments are received, the public
is advised that this action will be
effective on August 1, 1995.

EPA is approving this revision to the
North Carolina SIP for a basic I/M
program. The Agency has reviewed this
request for revision of the Federally-
approved SIP for conformance with the
provisions of the 1990 Amendments
enacted on November 15, 1990. The

Agency has determined that this action
conforms with those requirements.

Under section 307(b)(1) of the Act, 42
U.S.C. 7607 (b)(1), petitions for judicial
review of this action must be filed in the
United States Court of Appeals for the
appropriate circuit by August 1, 1995.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2) of the Act, 42 U.S.C. 7607
(b)(2).)

The Office of Management and Budget
has exempted this rule from the
requirements of section 6 of Executive
Order 12866.

Nothing in this action shall be
construed as permitting or allowing or
establishing a precedent for any future
request for a revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under 110 and
subchapter I, Part D of the CAA do not
create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, |
certify that it does not have a significant
impact on any small entities affected.
Moreover, due to the nature of the
Federal-state relationship under the
CAA, preparation of a regulatory
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The CAA
forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. U.S. E.P.A., 427
U.S. 246, 256-66 (S.Ct. 1976); 42 U.S.C.
7410(a)(2) and 7410(k)(3).
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Unfunded Mandates

Under Sections 202, 203, and 205 of
the Unfunded Mandates Reform Act of
1995 (““Unfunded Mandates Act”),
signed into law on March 22, 1995, EPA
must undertake various actions in
association with proposed or final rules
that include a Federal mandate that may
result in estimated costs of $100 million
or more to the private sector, or to State,
or tribal governments in the aggregate.

EPA'’s final action does not impose
any federal intergovernmental mandate,
as defined in section 101 of the
Unfunded Mandates Act, upon the
State. To the extent that the rules being
approved by this action will impose any
mandate upon the State, local, or tribal
governments, or upon the private sector,
EPA’s action will impose no new
requirements; such sources are already
subject to these regulations under State
law. Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action. For these reasons, EPA has
determined that this final action does
not include a mandate that may result
in estimated costs of $100 million or
more to either State, local, or tribal
governments in the aggregate, or to the
private sector.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Intergovernmental relations,
Nitrogen oxides, Ozone, Reporting and
Recordkeeping requirements.

Dated: May 3, 1995.
Patrick M. Tobin,
Acting Regional Administrator.

Part 52 of chapter |, title 40, Code of
Federal Regulations, is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42.U.S.C. 7401-7671q.

Subpart S—North Carolina

2. Section 52.1770, is amended by
adding paragraph (c)(80) to read as
follows:

§52.1770 Identification of plan.
* * * * *
C * * *

(80) Modifications to the existing
basic I/M program in North Carolina
submitted on July 19, 1993, January 17,
1992, and September 24, 1992. Addition
of regulations .1001 through .1005
establishes the I/M program.

(i) Incorporation by reference.

(A) Regulation .1001 and .1003,
effective on December 1, 1982.

(B) Regulation .1002 effective on July
1, 1994.

(C) Regulation .1004 effective on July
1,1993.

(D) Regulation .1005 effective on
April 1, 1991.

(E) Specification for the North
Carolina Analyzer System adopted
December 12, 1991.

(ii) Other material. None.

[FR Doc. 95-13462 Filed 6-1-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 52
[WA22-1-6362; FRL-5214-2]

Approval and Promulgation of State
Implementation Plans: Washington
Approval of Section 112(l) Authority;
Operating Permits; Washington

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving in part and
disapproving in part, numerous
revisions to the State of Washington
Implementation Plan submitted to EPA
by the Director of the Washington
Department of Ecology (WDOE) on
March 8, 1994. The revisions were
submitted in accordance with the
requirements of section 110 and part D
of the Clean Air Act (hereinafter the
Act). EPA is taking no action on a
number of provisions which are
unrelated to the purposes of the
implementation plan. EPA is also
approving certain WDOE rules under
the authority of section 112(l) of the Act
in order to recognize conditions and
limitations established pursuant to these
rules as Federally enforceable.
EFFECTIVE DATE: This action will be
effective on June 2, 1995.
ADDRESSES: Copies of the State’s request
and other information supporting
today’s action are available for
inspection during normal business
hours at the following locations: EPA,
Air & Radiation Branch (AT-082), 1200
Sixth Avenue, Seattle, Washington
98101, and State of Washington,
Department of Ecology, 4550 Third
Avenue SE, Lacey, Washington 98504
Documents which are incorporated by
reference are available for public
inspection at the Air and Radiation
Docket and Information Center, EPA,
401 M Street, SW, Washington, D.C.
20460, as well as the above addresses.
FOR FURTHER INFORMATION CONTACT:
David C. Bray, Permit Programs

Manager, EPA, Air & Radiation Branch
(AT-082), Seattle, Washington 98101,
(206) 553-4253.

SUPPLEMENTARY INFORMATION:
|. Background

The Washington Department of
Ecology (WDOE) amended its Part D
NSR rules on August 20, 1993 and
submitted them to EPA on March 8,
1994 as a revision to the Washington
SIP. The WDOE also amended several
other provisions of its current rules for
air pollution sources and submitted
them to EPA on March 8, 1994 as a
revision to the Washington SIP. On
September 29, 1994, the Director of the
WDOE submitted an official application
to obtain approval for Title V permitting
authorities (with the exception of the
Puget Sound Air Pollution Control
Agency (PSAPCA) and the Southwest
Air Pollution Control Agency
(SWAPCA)) in the State of Washington
to implement and enforce the statewide
rules for “Controls for New Sources of
Toxic Air Pollutants” (WAC 173-460) as
an interim program to implement
section 112(g) of the Act. The Director
of the WDOE also submitted an official
application on behalf of the PSAPCA
and SWAPCA to obtain approval for
those local agencies to implement and
enforce their own rules (portions of
PSAPCA Regulations | and Ill and
SWAPCA Regulation 460) for new
sources of toxic air pollutants as interim
programs to implement section 112(g) of
the Act.

On February 22, 1995 (60 FR 9802),
EPA proposed to approve in part and
disapprove in part, numerous revisions
to the State of Washington
Implementation Plan. EPA proposed to
take no action on a number of
provisions which are unrelated to the
purposes of the implementation plan.
EPA also proposed to approve certain
WDOE rules, and certain rules of the
Puget Sound Air Pollution Control
Agency (PSAPCA) and Southwest Air
Pollution Control Authority (SWAPCA),
under the authority of section 112(1) of
the Act, in order to recognize conditions
and limitations established pursuant to
these rules as Federally enforceable.

On May 8, 1995, WDOE officially
withdrew its request for approval of the
State and local agency rules submitted
September 29, 1994 as an interim
program for implementing section
112(g) of the Act. WDOE also withdrew
two provisions of WAC 173-400 which
were included in its March 8, 1994 SIP
submittal.
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I1. Response to Comments

EPA received comments from
Northwest Pulp & Paper Association,
the American Forest & Paper
Association, and the Washington
Department of Ecology. With the
exception of two comments from the
WDOE supporting EPA’s proposed
approval of WAC 173-400-091, all of
the comments pertained to rules which
the WDOE has since withdrawn from its
SIP and Section 112(l) submittal.
Because the rules on which the adverse
comments were submitted are no longer
before EPA for consideration, the
adverse comments are now moot.

I11. This Action

On February 22, 1995 (60 FR 9802),
EPA proposed to approve in part,
disapprove in part, and take no action
in part, on humerous revisions to
Chapter 173—-400 WAC “‘General
Regulations for Air Pollution Sources.”
With the exception of the two
provisions which were withdrawn by
WDOE on May 8, 1995, EPA today is
taking final action on the proposed
approvals and disapprovals.

Specifically, EPA is approving
revisions to WAC 173-400-030
“Definitions;” WAC 173-400-040
“General standards for maximum
emissions” (except for —040(1)(c) and
(d); —040(2); —040(4); and the second
paragraph of —040(6)); WAC 173-400-
100 ““Registration;” WAC 173-400-105
“Records, monitoring, and reporting;”
WAC 173-400-110 “New source review
(NSR);”” WAC 173-400-171 ““Public
involvement;” WAC 173-400-230
“Regulatory actions;”” and WAC 173
400-250 ““Appeals;” and the addition of
WAC 173-400-081 “‘Startup and
shutdown;” WAC 173-400-091
“Voluntary limits on emissions;” WAC
173-400-107 ‘“Excess emissions;” WAC
173-400-112 “Requirements for new
sources in nonattainment areas’ (except
for —112(8)); and WAC 173-400-113
“Requirements for new sources in
attainment or unclassifiable areas”
(except for —113(5)).

EPA is disapproving WAC 173-400-
040(1)(c) “alternative time periods for
opacity standards;” WAC 173-400—-
040(1)(d) “alternative opacity limits;”
the second paragraph of WAC 173-400—
040(6) ““exemption from sulfur dioxide
emission limit;” the exception provision
in WAC 173-400-050(3) “alternative
oxygen correction factor;” WAC 173—
400-120 “‘Bubble rules;” WAC 173
400-131 “‘Issuance of emission
reduction credits;” WAC 173-400-136
“Use of emission reduction credits;”
WAC 173-400-141 “‘Prevention of

significant deterioration (PSD);” and
WAC 173-400-180 ““Variance.”

EPA is taking no action on WAC 173-
400-040(2) ““Fallout;”” WAC 173-400-
040(4) “Odors;” WAC 173-400-070(7)
“Sulfuric acid plants;” WAC 173-400—
075 “Emission standards for sources
emitting hazardous air pollutants;” and
WAC 173-400-115 “‘Standards of
performance for new sources.” Note that
WAC 173-400-112(8), WAC 173-400—
113(5), and WAC 173-400-114 were not
submitted for inclusion in the
Washington SIP. All other provisions of
WAC 173-400 which are not mentioned
above were previously approved by EPA
on January 15, 1993 (58 FR 4578). See
the February 22, 1995 Federal Register
for a complete discussion of EPA’s
findings and rationale for its proposed
approvals and disapprovals.

As was proposed in the February 22,
1995 Federal Register, after final EPA
approval of WAC 173-400-091,
“regulatory orders” issued pursuant to
that rule, and terms and conditions
contained therein, will be enforceable
by the EPA and by citizens under
section 304 of the Act regardless of
whether such orders were issued prior
to EPA approval of that section.
However, such orders would have to
have been issued after the effective date
of WAC 173-400-091 (i.e., September
20, 1993) in accordance with all of the
provisions set forth in that section.
Sources could, after the effective date of
this approval, rely on “‘regulatory
orders” issued pursuant to WAC 173—
400-091 as a means to limit their
potential to emit criteria pollutants,
pollutants regulated under the PSD
provisions of the SIP, and hazardous air
pollutants listed in section 112(b) of the
Act in order to avoid requirements
which would otherwise apply to ‘“major
stationary sources.”

After the effective date of this
approval, regulatory orders issued
pursuant to WAC 173-400-091 will
become part of the Washington SIP
upon issuance by a permitting authority
without further action by EPA.
However, Section 110(h) requires EPA
to assemble, maintain, and periodically
publish each SIP. Furthermore, 40 CFR
51.104(e) and 51.326 require a State to
submit to EPA all revisions to its SIP.
Therefore, each regulatory issued
pursuant to WAC 173-400-091 must be
submitted to EPA for inclusion in the
assembled SIP. While section 51.326
allows the submittal of such SIP
revisions to occur on an annual basis,
EPA strongly encourages permitting
authorities to submit such revisions on
a more routine basis (e.g., within 30
days of issuance) so that EPA and the
public are aware of the major source

status and current SIP provisions for
affected sources.

1V. Effective Date

Pursuant to Section 553(d)(3) of the
Administrative Procedures Act (APA),
this final notice is effective June 2, 1995.
Section 553(d)(3) of the APA allows
EPA to waive the requirement that a
rule be published 30 days before the
effective date if EPA determines there is
*‘good cause’” and publishes the grounds
for such a finding with the rule. Under
section 553(d)(3), EPA must balance the
necessity for immediate federal
enforceability of these SIP revisions
against principles of fundamental
fairness which require that all affected
persons be afforded a reasonable time to
prepare for the effective date of a new
rule. United States v. Gavrilovic, 551 F
2d 1099, 1105 (8th Cir., 1977). The
purpose of the requirement for a rule to
be published 30 days before the
effective date of the rule is to give all
affected persons a reasonable time to
prepare for the effective date of a new
rule. Id.

EPA has determined good cause exists
to make this Federal Register notice
effective upon publication. The rules
made federally enforceable by this
Federal Register notice have been
enforceable as a matter of state law for
more than a year. Moreover, the 30 day
publication period would cause undue
burdens to the public, affected industry
and permitting authorities. Under
Washington’s Title V program, Title V
sources must submit Title V
applications by June 7, 1995. See WAC
173-401-500(3)(a). Many existing major
stationary sources in Washington have
applied for or have already received
regulatory orders under WAC 173-400-
091 to limit their potential to emit to
less than the major source thresholds
and are relying in good faith on these
regulatory orders to exempt them from
the requirements of the Title V
operating permits program. If the federal
enforceability of these SIP revisions is
delayed for 30 days, these sources
would be in violation of the requirement
to submit Title V applications by June
7, 1995, solely because the regulatory
orders that they have already been
issued were not yet federally
enforceable. The imposition of the 30
day delay in the effective date of these
SIP revisions would therefore require
sources to prepare and submit Title V
applications that would not be required
once this approval becomes effective in
30 days, require state and local
permitting authorities to expend
unnecessary resources for receiving,
logging in and reviewing permit
applications and possible enforcement
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action for late submittals, and delay the
federal enforceability of the voluntary
emission reductions made by these
sources.

Therefore, EPA has determined that
good cause exists to make these SIP
revisions immediately effective and that
the principals of fundamental fairness
are met because all known affected
persons have been afforded a reasonable
time to prepare for the effective date of
these SIP revisions. Accordingly,
pursuant to section 553(d)(3) of the
APA, this approval of the Washington
SIP is finally effective upon publication
in the Federal Register.

V. Summary of Action

In summary, EPA is approving: WAC
173-400 as in effect on September 20,
1993, except for the following sections:
—040(1)(c) and (d); —040(2); —040(4); the
second paragraph of —040(6); the
exception provision in —050(3); —070(7);
—075; —-112(8); —113(5); —114; -115;
—120; —131; -136; —141; and -180.

EPA is disapproving: WAC 173-400—
040(1)(c) and (d), the second paragraph
of —040(6), the exception provision in
-050(3), —120, —131, -136, —141, and
—-180.

EPA is taking no action on: WAC 173—
400-040(2), —040(4), —070(7), =075, and
—115. Note that WAC 173-400-112(8),
WAC 173-400-113(5), and WAC 173—-
400-114 have not been submitted for
inclusion in the Washington SIP.

EPA is also approving pursuant to the
authority of section 112(l) of the Act:
WAC 173-400-091 as in effect on
September 20, 1993.

Administrative Review

This action has been classified as a
Table 3 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214-2225), as
revised by an October 4, 1993
memorandum from Michael H. Shapiro,
Acting Assistant Administrator for Air
and Radiation. The OMB has exempted
this regulatory action from E.O. 12866
review.

EPA’s disapproval of the State request
under section 110 and subchapter I, Part
D of the CAA does not affect any
existing requirements applicable to
small entities. Any pre-existing Federal
requirements remain in place after this
disapproval. Federal disapproval of the
State submittal does not affect its State
enforceability. Moreover, EPA’s
disapproval of the submittal does not
impose any new Federal requirements.
Therefore, EPA certifies that this
disapproval action does not have a
significant impact on a substantial
number of small entities because it does

not impose any new Federal
requirements.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic and environmental
factors and in relation to relevant
statutory and regulatory requirements.

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act™), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under Section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the approval
action promulgated today does not
include a Federal mandate that may
result in estimated costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new Federal requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by August 1, 1995.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2), 42 U.S.C. 7607(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Intergovernmental relations,
Lead, Nitrogen dioxide, Ozone,
Particulate matter, Reporting and

recordkeeping requirements, Sulfur
oxides, and Volatile organic
compounds.

Dated: May 24, 1995.

Chuck Clarke,
Regional Administrator.

Note: Incorporation by reference of the
Implementation Plan for the State of
Washington was approved by the Director of
the Office of Federal Register on July 1, 1982.

Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart WW—Washington

2. Section 52.2470 is amended by
adding paragraph (c)(54) to read as
follows:

§52.2470 Identification of plan.
* * * * *
(C) * X *

(54) On March 8, 1994, the Director of
WDOE submitted to the Regional
Administrator of EPA numerous
revisions to the State of Washington
Implementation Plan which included
updated new source review regulations
and provisions for voluntary limits on a
source’s potential to emit. The revisions
were submitted in accordance with the
requirements of section 110 and Part D
of the Clean Air Act (hereinafter the
Act).

(i) Incorporation by reference.

(A) March 8, 1994 and May 8, 1995
letters from WDOE to EPA submitting
requests for revisions to the Washington
SIP consisting of an amended state
regulation; Chapter 173-400
Washington Administrative Code
General Regulations for Air Pollution
Sources, adopted on August 20, 1993, in
its entirety with the exception of the
following sections: —040(1)(c) and (d);
—040(2); —040(4); the second paragraph
of —040(6); the exception provision in
—050(3); —070(7); —075; —112(8); —113(5);
—114;-115; -120; —131; -136; —141; and
-180.

3. Subpart WW is further amended by
adding a new §52.2495 to read as
follows:

§52.2495 Voluntary limits on potential to
emit

Terms and conditions of regulatory
orders issued pursuant to WAC 173—
400-091 ““Voluntary limits on
emissions” and in accordance with the
provisions of WAC 173-400-091, WAC
173-400-105 ““Records, monitoring, and
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reporting,” and WAC 173-400-171
“Public involvement,” shall be
applicable requirements of the federally-
approved Washington SIP and Section
112(1) program for the purposes of
section 113 of the Clean Air Act and
shall be enforceable by EPA and by any
person in the same manner as other
requirements of the SIP and Section
112(l) program. Regulatory orders issued
pursuant to WAC 173-400-091 are part
of the Washington SIP and shall be
submitted to EPA Region 10 in
accordance with the requirements of
88§51.104(e) and 51.326.

[FR Doc. 95-13516 Filed 6-1-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 52
[MI42-01-7027a; FRL-5213-3]

Determination of Attainment of Ozone
Standard by Grand Rapids and
Muskegon, Michigan; Determination
Regarding Applicability of Certain
Reasonable Further Progress and
Attainment Demonstration
Requirements

AGENCY: United States Environmental
Protection Agency (USEPA).

ACTION: Direct final rule.

SUMMARY: The USEPA is determining,
through direct final procedure, that the
Grand Rapids (Kent and Ottawa
Counties) and Muskegon (Muskegon
County) ozone nonattainment areas
have attained the National Ambient Air
Quality Standard (NAAQS) for ozone.
This determination is based upon 3
years of complete, quality assured
ambient air monitoring data for the
years 1992-1994 that demonstrate that
the ozone NAAQS has been attained in
these areas. On the basis of this
determination, USEPA is also
determining that certain reasonable
further progress and attainment
demonstration requirements, along with
certain other related requirements, of
part D of Title 1 of the Clean Air Act are
not applicable to the areas for so long

as the areas continue to attain the ozone
NAAQS. In the proposed rules section
of this Federal Register, USEPA is
proposing these determinations and
soliciting public comment on them. If
adverse comments are received on this
direct final rule, USEPA will withdraw
this final rule and address these
comments in a subsequent final rule on
the related proposed rule which is being
published in the proposed rules section
of this Federal Register. No additional
opportunity for public comment will be
provided. Unless this direct final rule is

withdrawn no further rulemaking will
occur on this action.

EFFECTIVE DATE: This action will be
effective July 17, 1995 unless notice is
received by July 3, 1995 that someone
wishes to submit adverse comments. If
the effective date is delayed, timely
notice will be published in the Federal
Register.

ADDRESSES: Written comments can be
mailed to: Carlton T. Nash, Chief,
Regulation Development Section, Air
Toxics and Radiation Branch, (AT-18J),
United States Environmental Protection
Agency, 77 West Jackson Boulevard,
Chicago, Illinois 60604.

A copy of the air quality data and
USEPA's analysis are available for
inspection at the following address: (It
is recommended that you telephone
Madelin Rucker at (312) 886-0661
before visiting the Region 5 office).
FOR FURTHER INFORMATION CONTACT:
Madelin Rucker, Regulation
Development Section, Air Toxics and
Radiation Branch (AT-18J), United
States Environmental Protection
Agency, 77 West Jackson Boulevard,
Chicago, Illinois 60604. Telephone:
(312) 886-0661.

SUPPLEMENTARY INFORMATION:
I. Background

Subpart 2 of part D of Title | of the
Clean Air Act (Act) contains various air
quality planning and state
implementation plan (SIP) submission
requirements for ozone nonattainment
areas. USEPA believes it is reasonable to
interpret provisions regarding
reasonable further progress (RFP) and
attainment demonstrations, along with
certain other related provisions, so as
not to require SIP submissions if an
ozone nonattainment area subject to
those requirements is monitoring
attainment of the ozone standard (i.e.,
attainment of the NAAQS demonstrated
with three consecutive years of
complete, quality assured air quality
monitoring data). As described below,
USEPA has previously interpreted the
general provisions of subpart 1 of part
D of Title I (sections 171 and 172) so as
not to require the submission of SIP
revisions concerning RFP, attainment
demonstrations, or contingency
measures. As explained in a
memorandum dated May 10, 1995 from
John Seitz to the Regional Air Division
Directors, entitled ““Reasonable Further
Progress, Attainment Demonstration,
and Related Requirements for Ozone
Nonattainment Areas Meeting the
National Ambient Air Quality
Standard,” USEPA believes it is
appropriate to interpret the more
specific RFP, attainment demonstration

and related provisions of subpart 2 in
the same manner.

First, with respect to RFP, section
171(1) states that, for purposes of part D
of Title I, RFP “means such annual
incremental reductions in emissions of
the relevant air pollutant as are required
by this part or may reasonably be
required by the Administrator for the
purpose of ensuring attainment of the
applicable national ambient air quality
standard by the applicable date.” Thus,
whether dealing with the general RFP
requirement of section 172(c)(2), or the
more specific RFP requirements of
subpart 2 for classified ozone
nonattainment areas (such as the 15
percent plan requirement of section
182(b)(1)), the stated purpose of RFP is
to ensure attainment by the applicable
attainment date.! If an area has in fact
attained the standard, the stated
purpose of the RFP requirement will
have already been fulfilled and USEPA
does not believe that the area need
submit revisions providing for the
further emission reductions described in
the RFP provisions of section 182(b)(1).

USEPA notes that it took this view
with respect to the general RFP
requirement of section 172(c)(2) in the
General Preamble for the Interpretation
of Title | of the Clean Air Act
Amendments of 1990 (57 FR 13498
(April 16, 1992)), and it is now
extending that interpretation to the
specific provisions of subpart 2. In the
General Preamble, USEPA stated, in the
context of a discussion of the
requirements applicable to the
evaluation of requests to redesignate
nonattainment areas to attainment, that
the “requirements for RFP will not
apply in evaluating a request for
redesignation to attainment since, at a
minimum, the air quality data for the
area must show that the area has already
attained. Showing that the State will
make RFP towards attainment will,
therefore, have no meaning at that
point.” (57 FR at 13564.) 2

1USEPA notes that paragraph (1) of subsection
182(b) is entitled “PLAN PROVISIONS FOR
REASONABLE FURTHER PROGRESS” and that
subparagraph (B) of paragraph 182(c)(2) is entitled
“REASONABLE FURTHER PROGRESS
DEMONSTRATION,” thereby making it clear that
both the 15 percent plan requirement of section
182(b)(1) and the 3 percent per year requirement of
section 182(c)(2) are specific varieties of RFP
requirements.

2See also “‘Procedures for Processing Requests to
Redesignate Areas to Attainment,” from John
Calcagni, Director, Air Quality Management
Division, to Regional Air Division Directors,
September 4, 1992, at page 6 (stating that the
‘“‘requirements for reasonable further progress * * *
will not apply for redesignations because they only
have meaning for areas not attaining the standard’)
(hereinafter referred to as ““September 1992
Calcagni memorandum?”’).



28730

Federal Register / Vol.

60, No. 106 / Friday, June 2, 1995 / Rules and Regulations

Second, with respect to the
attainment demonstration requirements
of section 182(b)(1), an analogous
rationale leads to the same result.
Section 182(b)(1) requires that the plan
provide for “such specific annual
reductions in emissions * * * as
necessary to attain the national primary
ambient air quality standard by the
attainment date applicable under this
Act.” As with the RFP requirements, if
an area has in fact monitored attainment
of the standard, USEPA believes there is
no need for an area to make a further
submission containing additional
measures to achieve attainment. This is
also consistent with the interpretation of
certain section 172(c) requirements
provided by USEPA in the General
Preamble to Title |, as USEPA stated
there that no other measures to provide
for attainment would be needed by areas
seeking redesignation to attainment
since “attainment will have been
reached.” (57 FR at 13564; see also
September 1992 Calcagni memorandum
at page 6.) Upon attainment of the
NAAQS, the focus of State planning
efforts shifts to the maintenance of the
NAAQS and the development of a
maintenance plan under section 175A.

Similar reasoning applies to other
related provisions of subpart 2 such as
the contingency measure requirements
of section 172(c)(9). USEPA has
previously interpreted the contingency
measure requirement of section
172(c)(9) as no longer being applicable
once an area has attained the standard
since those ““‘contingency measures are
directed at ensuring RFP and attainment
by the applicable date.” (57 FR at 13564;
see also September 1992 Calcagni
memorandum at page 6.)

USEPA emphasizes that the lack of a
requirement to submit the SIP revisions
discussed above exists only for as long
as an area designated nonattainment
continues to attain the standard. If
USEPA subsequently determines that
such an area has violated the NAAQS,
the basis for the determination that the
area need not make the pertinent SIP
revisions would no longer exist. The
USEPA would notify the State of that
determination and would also provide
notice to the public in the Federal
Register. Such a determination would
mean that the area would have to
address the pertinent SIP requirements
within a reasonable amount of time,
which USEPA would establish taking
into account the individual
circumstances surrounding the
particular SIP submissions at issue.
Thus, a determination that an area need
not submit one of the SIP submittals
amounts to no more than a suspension

of the requirement for so long as the
area continues to attain the standard.

The State must continue to operate an
appropriate air quality monitoring
network, in accordance with 40 CFR
part 58, to verify the attainment status
of the area. The air quality data relied
upon to determine that the area is
attaining the ozone standard must be
consistent with 40 CFR Part 58
requirements and other relevant USEPA
guidance and recorded in USEPA’s
Aerometric Information Retrieval
System (AIRS).

The determinations that are being
made with this action are not equivalent
to the redesignation of the area to
attainment. Attainment of the ozone
NAAQS is only one of the criteria set
forth in section 107(d)(3)(E) that must be
satisfied for an area to be redesignated
to attainment. To be redesignated the
State must submit and receive full
approval of a redesignation request for
the area that satisfies all of the criteria
of that section, including the
requirement of a demonstration that the
improvement in the area’s air quality is
due to permanent and enforceable
reductions and the requirements that
the area have a fully-approved SIP
meeting all of the applicable
requirements under section 110 and part
D and a fully-approved maintenance

lan.
P Furthermore, the determinations
made in this action do not shield an
area from future USEPA action to
require emissions reductions from
sources in the area where there is
evidence, such as photochemical grid
modeling, showing that emissions from
sources in the area contribute
significantly to nonattainment in, or
interfere with maintenance by, other
nonattainment areas. USEPA has
authority under sections 110(a)(2)(A)
and 110(a)(2)(D) to require such
emission reductions if necessary and
appropriate to deal with transport
situations.

Il. Analysis of Air Quality Data

The USEPA has reviewed the ambient
air monitoring data for ozone (consistent
with the requirements contained in 40
CFR Part 58 and recorded in AIRS) for
the Grand Rapids and Muskegon ozone
nonattainment areas in the State of
Michigan from 1992 through the present
time. On the basis of that review USEPA
has concluded that the area attained the
ozone standard during the 1992-1994
period and continues to attain the
standard at this time. For ozone, an area
may be considered attaining the NAAQS
if there are no violations, as determined
in accordance with the regulation
codified at 40 CFR 50.9, based on three

(3) consecutive calendar years of
complete, quality assured monitoring
data. A violation occurs when the ozone
air quality monitoring data show greater
than one (1) average expected
exceedance per year at any site in the
area at issue. An exceedance occurs
when the maximum hourly ozone
concentration exceeds 0.124 parts per
million (ppm). The data should be
collected and quality-assured in
accordance with 40 CFR part 58, and
recorded in the AIRS in order for it to
be available to the public for review.
The Grand Rapids and Muskegon
areas have demonstrated attainment of
the ozone NAAQS based on ozone
monitoring data for the years 1992
through 1994. The ozone monitoring
network in Grand Rapids consists of two
monitors located in Kent County. A
monitor was established in Ottawa
County in 1989 and relocated to Allegan
County in 1993. The State, however, did
reestablish a monitor in Ottawa county
in 1994. Two exceedances of the ozone
standard have been monitored since
1992 in the Grand Rapids area, both of
these occurred at the Grand Rapids
monitor in Kent County. At this site, the
first exceedance of 0.156 ppm occurred
in 1993, and the second exceedance of
0.149 ppm occurred in 1994. The ozone
monitoring network in Muskegon
consists of one monitor located in
Muskegon County. Three exceedances
of the ozone standard have been
monitored since 1992 in the Muskegon
area, all three of these occurred at the
Muskegon monitor in Muskegon
County. At this site, one exceedance
was recorded during each of the years
1992, 1993, and 1994 at concentrations
of 0.129 ppm, 0.141 ppm, and 0.146
ppm, respectively. Data stored in AIRS
was used to determine the annual
average expected exceedances for each
area for the years 1992, 1993, and 1994.
Data contained in AIRS have undergone
quality assurance review by the State
and USEPA. Since the annual average
number of expected exceedances for
each monitor during the most recent
three years is equal to 1.0, the Grand
Rapids and Muskegon areas are
considered to have attained the
standard. A more detailed summary of
the ozone monitoring data for the area
is provided in the USEPA technical
support document dated May 12, 1995.

I11. Final Action

USEPA determines that the Grand
Rapids and Muskegon ozone
nonattainment areas have attained the
ozone standard and continue to attain
the standard at this time. As a
consequence of USEPA’s determination
that the Grand Rapids and Muskegon
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areas have attained the ozone standard,
the requirements of section 182(b)(1)
concerning the submission of the 15
percent plan and ozone attainment
demonstration and the requirements of
section 172(c)(9) concerning
contingency measures are not applicable
to the area so long as the area does not
violate the ozone standard.

USEPA emphasizes that these
determinations are contingent upon the
continued monitoring and continued
attainment and maintenance of the
ozone NAAQS in the affected areas. If
a violation of the ozone NAAQS is
monitored in the Grand Rapids and
Muskegon areas (consistent with the
requirements contained in 40 CFR part
58 and recorded in AIRS), USEPA will
provide notice to the public in the
Federal Register. Such a violation
would mean that the area would
thereafter have to address the
requirements of section 182(b)(1) and
section 172(c)(9) since the basis for the
determination that they do not apply
would no longer exist.

As a consequence of the
determinations that the areas have
attained and that the reasonable further
progress and attainment demonstration
requirements of section 182(b)(1) and
contingency measure requirements of
section 172(c)(9) do not presently apply,
the sanctions clocks started by USEPA
as a result of the findings made on
January 21, 1994 regarding
incompleteness of the section 181(b)(1)
15 percent plans and 172(c)(9)
contingency plans are hereby stopped as
the deficiency for which the clocks were
started no longer exists.

Nothing in this action shall be
construed as permitting or allowing or
establishing a precedent for any future
request for a revision to any state
implementation plan. Each request for
revision to the State implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

This action will become effective on
July 17, 1995. However, if the USEPA
receives adverse comments by July 3,
1995, then the USEPA will publish a
notice that withdraws the action, and
will address these comments in a
subsequent final rule on the related
proposed rule which is being published
in the proposed rules section of this
Federal Register.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., USEPA must
prepare a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities (5 U.S.C. 603
and 604). Alternatively, USEPA may

certify that the rule will not have a
significant impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000. This
action’s determination does not create
any new requirements, but allows
suspension of the indicated
requirements. Therefore, because the
approval does not impose any new
requirements, | certify that it does not
have a significant impact on any small
entities affected.

Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”) (signed
into law on March 22, 1995) requires
that the Agency prepare a budgetary
impact statement before promulgating a
rule that includes a Federal mandate
that may result in expenditure by State,
local, and tribal governments, in
aggregate, or by the private sector, of
$100 million or more in any one year.
Section 203 requires the Agency to
establish a plan for obtaining input from
and informing, educating, and advising
any small governments that may be
significantly or uniquely affected by the
rule.

Under section 205 of the Unfunded
Mandates Act, the Agency must identify
and consider a reasonable number of
regulatory alternatives before
promulgating a rule for which a
budgetary impact statement must be
prepared. The Agency must select from
those alternatives the least costly, most
cost-effective, or least burdensome
alternative that achieves the objectives
of the rule, unless the Agency explains
why this alternative is not selected or
the selection of this alternative is
inconsistent with law.

Because this final rule is estimated to
result in the expenditure by State, local,
and tribal governments or the private
sector of less than $100 million in any
one year, the Agency has not prepared
a budgetary impact statement or
specifically addressed the selection of
the least costly, most cost-effective, or
least burdensome alternative. Because
small governments will not be
significantly or uniquely affected by this
rule, the Agency is not required to
develop a plan with regard to small
governments.

Under Section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by August 1, 1995.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it

extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See Section
307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Nitrogen oxides,
Ozone, Volatile organic compounds,
Intergovernmental relations, Reporting
and record keeping requirements.

Authority: 42 U.S.C. 4201-7601q.
Dated: May 18, 1995.

Valdas V. Adamkus,

Regional Administrator.

Part 52, chapter 1, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart X—Michigan

2. Section 52.1174 is amended by
adding new paragraph (k) to read as
follows:

* * * * *

§52.1174 Control strategy: Ozone.

(k) Determination—EPA is
determining that, as of July 17, 1995, the
Grand Rapids and Muskegon ozone
nonattainment area has attained the
ozone standard and that the reasonable
further progress and attainment
demonstration requirements of section
182(b)(1) and related requirements of
section 172(c)(9) of the Clean Air Act do
not apply to the area for so long as the
area does not monitor any violations of
the ozone standard. If a violation of the
ozone NAAQS is monitored in the
Grand Rapids and Muskegon ozone
nonattainment area, these
determinations shall no longer apply.

[FR Doc. 95-13461 Filed 6—1-95; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR

Bureau of Land Management
43 Public Land Order 7146
[NM-1430-01; NMNM 89978]

Withdrawal of National Forest System
Land for the Coyote Ranger District;
New Mexico

AGENCY: Bureau of Land Management,
Interior.
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ACTION: Public land order.

SUMMARY: This order withdraws 232.50
acres of National Forest System land
from mining for 20 years to protect the
newly constructed Coyote Ranger
District administrative facilities. The
land has been and will remain open to
mineral leasing.

EFFECTIVE DATE: June 2, 1995.

FOR FURTHER INFORMATION CONTACT: Hal
Knox, BLM Taos Resource Area, 224
Cruz Alta Road, Taos, New Mexico,
87571, (505) 758-8851.

By virtue of the authority vested in
the Secretary of the Interior by Section
204 of the Federal Land Policy and
Management Act of 1976, 43 U.S.C.
1714 (1988), it is ordered as follows:

1. Subject to valid existing rights, the
following described National Forest
System land is hereby withdrawn from
location and entry under the United
States mining laws (30 U.S.C. Ch. 2
(1988)), but not from leasing under the
mineral leasing laws, to protect the
Coyote Ranger District administrative
facilities:

New Mexico Principal Meridian
T.23N.,R.2E,

Sec. 26, SY2SEYaSEYa;

Sec. 35, N¥2NEY4, NY2SWYaNEYa,
SWYaSWYaNEYa, NEYaNEYaNWVa,
SEYaNWYaNEYaNWYa, SY2NEYaNWYa,
SEVaNWYaNWYa, EY2SWYaNWYa, and
SEYaNWY4.,

The area described contains 232.50 acres in

Rio Arriba County.

2. The withdrawal made by this order
does not alter the applicability of those
land laws governing the use of the
National Forest System lands under
lease, license or permit, or governing the
disposal of their mineral or vegetative
resources other than under the mining
laws.

3. This withdrawal will expire 20
years from the effective date of this
order unless, as a result of a review
conducted before the expiration date
pursuant to section 204(f) of the Federal
Land Policy and Management Act of
1976, 43 U.S.C. 1714(f) 1988), the
Secretary determines that the
withdrawal shall be extended.

Dated: May 19, 1995.
Bob Armstrong,
Assistant Secretary of the Interior.
[FR Doc. 95-13481 Filed 6-1-95; 8:45 am]
BILLING CODE 4310-FB-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 64
[Docket No. FEMA-7618]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, FEMA.
ACTION: Final rule.

SUMMARY: This rule identifies
communities, where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP), that are suspended on the
effective dates listed within this rule
because of noncompliance with the
floodplain management requirements of
the program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will be withdrawn
by publication in the Federal Register.
EFFECTIVE DATES: The effective date of
each community’s suspension is the
third date (‘““‘Susp.”) listed in the third
column of the following tables.

ADDRESSES: If you wish to determine
whether a particular community was
suspended on the suspension date,
contact the appropriate FEMA Regional
Office or the NFIP servicing contractor.
FOR FURTHER INFORMATION CONTACT:
Robert F. Shea Jr., Division Director,
Program Implementation Division,
Mitigation Directorate, 500 C Street,
SW., Room 417, Washington, DC 20472,
(202) 646-3619.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
aimed at protecting lives and new
construction from future flooding.
Section 1315 of the National Flood
Insurance Act of 1968, as amended, 42
U.S.C. 4022, prohibits flood insurance
coverage as authorized under the
National Flood Insurance Program, 42
U.S.C. 4001 et seq., unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed in
this document no longer meet that
statutory requirement for compliance
with program regulations, 44 CFR part
59 et seq. Accordingly, the communities
will be suspended on the effective date
in the third column. As of that date,
flood insurance will no longer be

available in the community. However,
some of these communities may adopt
and submit the required documentation
of legally enforceable floodplain
management measures after this rule is
published but prior to the actual
suspension date. These communities
will not be suspended and will continue
their eligibility for the sale of insurance.
A notice withdrawing the suspension of
the communities will be published in
the Federal Register.

In addition, the Federal Emergency
Management Agency has identified the
special flood hazard areas in these
communities by publishing a Flood
Insurance Rate Map (FIRM). The date of
the FIRM if one has been published, is
indicated in the fourth column of the
table. No direct Federal financial
assistance (except assistance pursuant to
the Robert T. Stafford Disaster Relief
and Emergency Assistance Act not in
connection with a flood) may legally be
provided for construction or acquisition
of buildings in the identified special
flood hazard area of communities not
participating in the NFIP and identified
for more than a year, on the Federal
Emergency Management Agency’s
initial flood insurance map of the
community as having flood-prone areas
(section 202(a) of the Flood Disaster
Protection Act of 1973, 42 U.S.C.
4106(a), as amended). This prohibition
against certain types of Federal
assistance becomes effective for the
communities listed on the date shown
in the last column.

The Deputy Associate Director finds
that notice and public comment under
5 U.S.C. 553(b) are impracticable and
unnecessary because communities listed
in this final rule have been adequately
notified.

Each community receives a 6-month,
90-day, and 30-day notification
addressed to the Chief Executive Officer
that the community will be suspended
unless the required floodplain
management measures are met prior to
the effective suspension date. Since
these notifications have been made, this
final rule may take effect within less
than 30 days.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Deputy Associate Director has
determined that this rule is exempt from
the requirements of the Regulatory
Flexibility Act because the National
Flood Insurance Act of 1968, as
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amended, 42 U.S.C. 4022, prohibits
flood insurance coverage unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed no
longer comply with the statutory
requirements, and after the effective
date, flood insurance will no longer be
available in the communities unless
they take remedial action.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Paperwork Reduction Act

This rule does not involve any
collection of information for purposes of
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
October 26, 1987, 3 CFR, 1987 Comp.,
p. 252.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778, October 25, 1991, 56 FR
55195, 3 CFR, 1991 Comp., p. 309.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

1. The authority citation for Part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§64.6 [Amended]

2. The tables published under the
authority of §64.6 are amended as
follows:

Date certain
federal assist-
. Community . " Current effec- | ance no longer
State/location No. Effective date of eligibility tive map date available in
special flood
hazard areas
Region I
New York: Southampton, Village of, Suffolk 365343 | Sept. 15, 1972, Emerg; March 9, 1973, Reg; | June 2, 1992 ... | June 2, 1995.
County. June 2, 1995, Susp.
Region Il
Pennsylvania:
Port Carbon, borough of, Schuylkill Coun- 420783 | Sept. 15, 1972, Emerg; Jan. 19, 1978 Reg; | June 2, 1995 ... Do.
ty. June 2, 1995 Susp.
St. Clair, borough of, Schuylkill County ... 420786 | Nov. 24, 1972, Emerg; March 15, 1977, Reg; | ...... [o [o TP Do.
June 2, 1995, Susp.
Region IV
Alabama: Tuscaloosa, city of, Tuscaloosa 010203 | April 5, 1973, Emerg; Feb. 1, 1979, Reg; | ...... o [o JURR Do.
County. June 2, 1995, Susp.
Region V
Ohio: Milford Center, village of, Union 390662 | May 14, 1975, Emerg; June 22, 1995 Reg; | ...... o [0 JURRR Do.
County. June 2, 1995, Susp.
Wisconsin: Oshkosh, city of, Winnebago 550511 | Nov. 12, 1971, Emerg; May 16, 1977, Reg; | ...... o [c JUURR Do.
County. June 2, 1995, Susp.
Region VI
Louisiana: Leesville, city of, Vernon Parish ... 220229 | Oct. 17, 1974, Emerg; Jan 17, 1986, Reg; | ...... do .o, Do.
June 2, 1995, Susp.
Oklahoma:
Pawnee, city of, Pawnee County ............. 400163 | Feb. 20, 1975, Emerg; June 19, 1985, Reg; | ...... o [o JURR Do.
June 2, 1995, Susp.
McClain County, unincorporated areas .... 400538 | Sept. 10, 1990, Emerg; Feb. 3, 1993, Reg; | ...... [o [o IR Do.
June 2, 1995, Susp.
Region VI
Colorado:
Nederland, town of, Boulder County ........ 080255 | May 2, 1977, Emerg; Aug. 1, 1979, Reg; | ...... do .. Do.
June 2, 1995, Susp.
La Planta County, unincorporated areas . 080097 | Dec. 12, 1974, Emerg; Dec. 15, 1981, Reg; | ...... (o [o JURRR Do.
Dec. 15, 1981, Susp; Dec. 28, 1983, Rein;
June 2, 1995, Susp.
Utah: Joseph, town of, Sevier County ............. 490127 | Mar. 23, 1976, Emerg; Aug. 28, 1979, Reg; | ...... do .o Do.
June 2, 1995, Susp.
Region IX
Hawaii: Hawaii County, unincorporated areas 155166 | June 5, 1970, Emerg; May 3, 1982, Reg; | ...... do .o Do.
June 2, 1995, Susp.
Region X
Washington: Cowlitz County, unincorporated 530032 | June 18, 1971, Emerg; Aug. 1, 1980, Reg; | ...... o [o JUURR Do.
areas. June 2, 1995, Susp.
Region Il
Delaware:
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Date certain
federal assist-

State/location ComNrgl.Jnlty Effective date of eligibility t?yérﬁqr;tpegg% an;:veairllaobllgni%er
special flood
hazard areas

Bethany Beach, town of, Sussex County . 105083 | Nov. 12, 1971, Emerg; Apr. 6, 1973, Reg; | 6-16-95 .......... June 16, 1995.
June 16, 1995, Susp.
Bethel, town of, Sussex County ............... 100055 | Jan. 22, 1976, Emerg; Jan. 16, 1981, Reg; | ...... do .o Do.
June 16, 1995, Susp.
Blades, town of, Sussex County .............. 100031 | May 30, 1975, Emerg; Jan. 16, 1981, Reg; | ...... do .o Do.
June 16, 1995, Susp.
Dagsboro, town of, Sussex County .......... 100033 | July 9, 1975, Emerg; June 1, 1981, Reg; | ...... (o [0 JURR Do.
June 16, 1995, Susp.
Dewey Beach, town of, Sussex County ... 100056 | June 18, 1982, Emerg; June 18, 1982, Reg; | ...... do .o, Do.
June 16, 1995, Susp.
Fenwick Island, town of, Sussex County . 105084 | Nov. 19, 1971, Emerg; Mar. 23, 1973, Reg; | ...... o [o JUURRI Do.
June 16, 1995, Susp.
Greenwood, town of, Sussex County ....... 100039 | July 30, 1975, Emerg; Feb. 24, 1978, Reg; | ...... do .o Do.
June 16, 1995, Susp.
Laurel, town of, Sussex County ............... 100040 | April 2, 1975, Emerg; Jan. 16, 1981, Reg; | ...... do .o Do.
June 16, 1995, Susp.
Lewes, city of, Sussex County ................. 100041 | Mar. 23, 1973, Emerg; Mar. 15, 1977, Reg; | ...... do .o Do.
June 16, 1995, Susp.
Milford, town of, Sussex County .............. 100042 | June 5, 1974, Emerg; June 1, 1977, Reg; | ...... o [0 JURRR Do.
June 16, 1995, Susp.
Millsboro, town of, Sussex County ........... 100043 | May 28, 1974, Emerg; Sept. 1, 1978, Reg; | ...... (o [o JURR Do.
June 16, 1995, Susp.
Millville, town of, Sussex County .............. 100044 | Oct. 2, 1978, Emerg; Sept. 25, 1981, Reg; | ...... do .o, Do.
June 16, 1995, Susp.
Milton, town of, Sussex County ................ 100045 | Sept. 17, 1974, Emerg; Aug. 1, 1978, Reg; | ...... do .o Do.
June 16, 1995, Susp.
Ocean View, town of, Sussex County ...... 100046 | July 1, 1975, Emerg; Sept. 3, 1980, Reg; | ...... do .o Do.
June 16, 1995, Susp.
Rehoboth Beach, town of, Sussex Coun- 105086 | Feb. 11, 1972, Emerg; Mar. 30, 1973, Reg; | ...... do .o Do.
ty. June 16, 1995, Susp.
Slaughter Beach, town of, Sussex County 100050 | May 28, 1974, Emerg; July 2, 1980, Reg; | ...... (o [0 JURR Do.
June 16, 1995, Susp.
South Bethany, town of, Sussex County . 100051 | Sept. 15, 1972, Emerg; Oct. 6, 1976, Reg; | ...... o [o JURR Do.
June 16, 1995, Susp.
Sussex County, unincorporated areas ..... 100029 | Apr. 16, 1971, Emerg; Oct. 6, 1976, Reg; | ...... o [c JUURR Do.
June 16, 1995, Susp.
Pennsylvania:
Point Marion, borough of, Fayette County 421617 | July 3, 1974, Emerg; July 4, 1988, Reg; | ...... do .o Do.
June 16, 1995, Susp.
Upper Chichester, township of, Delaware 420439 | Dec. 17, 1971, Emerg; May 16, 1977, Reg; | ...... o [c JUURRI Do.
County. June 16, 1995, Susp.
West Virginia: Mercer County, unincorporated 540124 | Dec. 23, 1975, Emerg; Feb. 1, 1985, Regq; | ...... do .o Do.
areas. June 16, 1995, Susp.
Region IV
Florida:
Gulf Breeze, city of, Santa Rosa County . 120275 | July 10, 1970, Emerg; Sept. 1, 1977, Reg; | ...... o [0 JEURR Do.
June 16, 1995, Susp.
Monroe County, unincorporated areas ..... 125129 | June 12, 1970, Emerg; June 15, 1973, Reg; | ...... o [c JUURRR Do.
June 16, 1995, Susp.
Tennessee: Polk County, unincorporated 470261 | Apr. 9, 1993, Emerg; June 16, 1995, Regq; | ...... do .o Do.
areas. June 16, 1995, Susp.
Region V
Indiana: Bloomington, city of, Monroe County 180169 | July 8, 1972, Emerg; June 15, 1978, Reg; | ...... do .o Do.
June 16, 1995, Susp.
Region VI
Oklahoma:
Midwest City, city of, Oklahoma County .. 400405 | Jan. 16, 1975, Emerg; May 19, 1981, Reg; | ...... (o [o JURRR Do.
June 16, 1995, Susp.
Newcastle, city of, McClain County .......... 400103 | July 18, 1975, Emerg; Dec. 15, 1983, Reg; | ...... do .o, Do.
June 16, 1995, Susp.
Region VIl
lowa:
Ames, city of, Storey County .................... 190254 | July 25, 1974, Emerg; Jan. 2, 1981, Reg; | ...... (o [0 JURR Do.
June 16, 1995, Susp.
Mason City, city of, Cerro Gordo County . 190060 | Mar. 21, 1975, Emerg; Dec. 2, 1980, Reg; | ...... do .o Do.

June 16, 1995, Susp.
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Date certain
federal assist-
. Community . P Current effec- | ance no longer
State/location No. Effective date of eligibility tive map date available in
special flood
hazard areas
Jackson County, unincorporated areas .... 190879 | Aug. 17, 1979, Emerg; May 1, 1990, Reg; | ...... do .o Do.
June 16, 1995, Susp.
Kansas: Pittsburg, city of, Crawford County ... 200072 | Nov. 14, 1974, Emerg; May 1, 1979, Reg; | ...... do .o Do.
June 16, 1995, Susp.
Region X
Washington: Thurston County, unincorporated 530188 | Sept. 13, 1974, Emerg; Dec. 1, 1982, Reg; | ...... do .o, Do.
areas. June 16, 1995, Susp.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Rein.—Reinstatement; Susp.—Suspension.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”)

Issued: May 24, 1995.
Frank H. Thomas,

Deputy Associate Director, Mitigation
Directorate.

[FR Doc. 95-13519 Filed 6-1-95; 8:45 am]
BILLING CODE 6718-21-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Administration for Children and
Families

45 CFR Part 1357
RIN AB44

Child Welfare Services Program

AGENCY: Administration on Children,
Youth and Families; Administration for
Children and Families, HHS.

ACTION: Final rule.

SUMMARY: The Department of Health and
Human Services is issuing this final rule
to amend the regulations governing
direct payments to Indian Tribal
Organizations (ITOs) for child welfare
services. It eliminates the requirement
that to be eligible ITOs must provide
services under contract (or grant) with
the Secretary of the Interior under
section 102 of the Indian Self-
Determination Act, and adds a
description of the formula used to
calculate the amount of Federal funds
available to eligible ITOs under title IV—
B, Subpart 1 of the Social Security Act.
We believe that complex and limiting
eligibility requirements and low grant
amounts have resulted in low ITO
participation rates. The amendment will
improve the quality of Indian child
welfare services nationally by
broadening eligibility and by allowing
for an increase in grant amounts.
EFFECTIVE DATE: October 1, 1995.

FOR FURTHER INFORMATION CONTACT:
Olivia A. Golden, Administration on

Children, Youth and Families, P.O. Box
1182, Washington, DC 20013, (202) 205—
8474.

SUPPLEMENTARY INFORMATION:

I. Program Description and Background

Title IV=B, Subpart 1, of the Social
Security Act (the Act), the Child Welfare
Services program, is a formula grant
program. Each State receives a grant
representing its share of the current
authorized amount. The grants provide
States with Federal support for a wide
variety of State child welfare services
including: preplacement preventive
services to strengthen families and
avoid placement of children; services to
prevent abuse and neglect; services for
the provision of foster care and
adoption; and certain protections for
children in foster care.

The grant funds can be used to
provide services regardless of the
income of the families and children who
are in need of such services.

The Child Welfare Services program
has been a part of the Social Security
Act (the Act) since the Act’s inception
in 1935. In 1968, Congress transferred
this program to title IV, Part B of the Act
(sections 420-425 of the Act).
Historically, title IV-B has provided
Federal grants to States to establish,
extend and strengthen child welfare
services. Under this program, services
are available to all children, including
the homeless, neglected, dependent and
those with disabilities.

The Adoption Assistance and Child
Welfare Act of 1980 (Pub. L. 96-272)
was enacted on June 17, 1980. In
addition to amending title IV-B, Public
Law 96-272 established a new program,
the title IV-E program, which replaced
on October 1, 1982, the title IV-A foster
care program in the States. The law
created links between the two programs
with numerous program and fiscal
incentives. The impetus behind the
passage of Public Law 96—272 was the
belief of Congress and most State child
welfare administrators, supported by

extensive research, that the public child
welfare system responsible for serving
dependent and neglected children,
youth and families had become a
receiving or holding system for children
living away from their parents. Congress
envisioned in the new legislation a
system that would help families remain
together by assisting parents in carrying
out their roles and responsibilities and
providing alternative permanent
placement for those children who
cannot return to their own homes.
Public Law 96-272 created section
428 of the Act which provides for direct
payments to certain Indian Tribal
Organizations, of funds authorized
under title IV-B for child welfare
services to certain ITOs. Effective June
22,1983, regulations published at 45
CFR 1357.40 implemented section 428
of the Act, and specified which ITOs are
eligible to receive funds directly and
under what circumstances direct
payments should be made available. In
determining which ITOs would be
eligible for direct funding, the
Department decided to make the option
of applying for direct funding available
to those ITOs which had contracted
with, or received a grant from, the
Bureau of Indian Affairs under Public
Law 93-638 (Indian Self-Determination
Act) for child welfare services. This
requirement was intended to limit direct
funding to ITOs that had established the
need for child welfare services and had
taken advantage of the opportunity for
direct management and operation of a
tribal child welfare services program.
Under this approach, direct grants
would be added to existing ongoing
Indian child welfare programs operated
by the tribal organizations. The title IV—
B funds were intended to be linked to
the other major Federal Indian social
services program to support Indian self-
determination, and complement the
provisions of the Indian Child Welfare
Act of 1978 (Pub. L. 95-608). This was
considered important by the Department
because title IV-B funds alone are



28736

Federal Register / Vol.

60, No. 106 / Friday, June 2, 1995 / Rules and Regulations

insufficient for an ITO to establish and
operate a basic child welfare services
program.

We believe that the requirement that
ITOs must contract, or receive a grant,
for child welfare services under Public
Law 93-638 in order to be eligible for
direct funding under title IV-B is no
longer necessary. In recent years,
Federal social service funding under the
Indian Child Welfare Act (ICWA) has
increased significantly. In fiscal year
1994, 530 tribes are expected to receive
$22,905,000 under ICWA. We are aware
that there are ITOs which do not receive
Indian Self-Determination Act funding
although they are operating child
welfare services programs utilizing
ICWA funding, and others which could
choose to begin to provide child welfare
services.

I1. Discussion of the Comments and
Final Rule

On October 20, 1994, the Department
published a Notice of Proposed
Rulemaking (NPRM) in the Federal
Register [59 FR 52951] that proposed a
revision of 45 CFR Part 1357, the
regulation governing direct payments to
Indian Tribal Organizations (ITOs).
Interested persons were given 60 days in
which to comment on the proposed
rule. The following is a summary of the
comments from the respondents and the
Department’s response.

The Department received comments
from twenty-one respondents, including
Tribal governments, Tribal human
services agencies, national Indian
organizations, a Federal agency, and a
State agency. Nineteen comments
supported changing the multiplication
factor from 1.4 to 3.0. Eighteen
responses supported elimination of the
Indian Self-Determination Act eligibility
requirement. One respondent opposed
elimination of the Indian Self-
Determination Act eligibility
requirement. Two respondents
recommended changes to the proposed
rule.

Comment

One respondent opposed elimination
of the Indian Self-Determination Act
eligibility requirement, and requested
that an impact study be conducted first
to determine the effect of expanding the
population of Indians served on the
population of Indians currently served
under title IV-B, Part 1. The respondent
recommended that the results of the
study be published in the Federal
Register along with the proposed
definition changes and proposed
funding allocation, and that there be an
opportunity for comments.

Response

This comment appears to reflect two
concerns: that the change allows for
native American consortiums to receive
direct title IV-B funding, and that the
resulting increase of population which
could participate in title IV-B funding
could adversely impact the program if
not funded appropriately. In response, it
should be noted that the current
regulation allows Indian consortiums to
receive title IV-B direct funding. The
proposed rule did not change this.
However, the proposed rule, by
eliminating the Indian Self-
Determination Act requirement would
likely expand the population of Indian
children and families served under title
IV-B direct funding. If such a change in
the population served did occur, the
corresponding increase of funding to
tribes would result in a corresponding
equivalent decrease in funding available
to the State title IV—B agencies. There
would be no decrease in title IV-B
funding available to those Indian Self-
Determination Act tribes currently
receiving direct title IV-B funding as a
result of increasing the Indian
population under this program. We do
not believe that an impact study is
therefore necessary or appropriate.

Comment

One respondent recommended delay
of implementation of the multiplication
factor change to FY 1996 and
implementation in two stages: citing as
examples, 2.25 in FY 1996, and 3.0 in
FY 1997. The respondent expressed
concern about the impact on a State
Agency due to the significant percentage
of the budget reduction anticipated and
the lack of adequate advance time for a
State Agency to plan for the change if
implemented in FY 1995, as proposed.

Response

The Department agrees that a large
increase in direct funding of Tribes,
coming late in a State’s budget cycle
would impose serious problems. In
order to allow those States that are
likely to be significantly impacted by
the final regulation to adequately plan
for the change, the Department will
delay the effective date of the final
regulation to October 1, 1995. However,
we do not agree with the proposal to
raise the multiplication factor in stages
because we do not believe that a lower
multiplication factor than 3.0 would be
sufficient to achieve the purpose of the
policy, which is to substantially
increase the participation of the tribes
and raise the quality of Indian child
welfare services. Although we
understand the State’s concern about

the need to maintain adequate State
funding to continue to serve the Indian
population of enrolled tribal members
living off reservation, the title IV-B
appropriations are not intended to
adequately meet all of a State’s child
welfare services needs. It is expected
that States will fund a significant
portion of State child welfare services
from other sources.

Comment

One respondent recommended
replacing the proposed funding formula
with a $20,000 base level of funding per
Tribe, plus a percentage for each child.
This comment opposes the proposed
formula because small Tribes cannot
sustain a viable program if this
proposed funding formula to tribes is
approved and because small tribes have
the same base cost of providing services.

Response

Although we understand the concern
that the funding formula does not
adequately meet the needs of the
smaller tribes, the Department believes
that title IV-B is not sufficient to sustain
base level plus percentage funding for
every Tribe and also fund those States
with either a large number of Tribes
and/or a large population of Tribal
children. Title IV-B is intended to
supplement other State and Tribal child
welfare resources. Under the
Department’s plan for increasing the
multiplication factor from 1.4 to 3.0, the
Tribes will receive twice the dollars per
child in comparison with the States.
The base level plus percentage proposal
would result in differentials far greater
in certain States. The proposed change
as stated in the NPRM maintains more
of a balance between the Department’s
decision to more adequately fund tribes,
and the Federal responsibility to the
States to assist them to meet the needs
of the children served in their child
welfare systems.

The Final Rule

This final rule revises paragraph (a) to
eliminate the Indian Self-Determination
Act eligibility requirement. Paragraph
(a), as revised, states that “any ITO that
meets the definitions in section 428(c)
of the Act, or any consortium or other
group of eligible tribal organizations
authorized by the membership of the
tribes to act for them is eligible to apply
for direct funding if the Indian tribe,
consortium or group has a plan for child
welfare services provided by the ITO
that is jointly developed by the ITO and
the Department”.

In determining the amount of direct
funding available to an ITO eligible
under the existing regulation, the
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Secretary currently applies a formula
similar to the one used to calculate the
title IV-B allotments of the territories.
This formula takes into consideration
the Indian tribe’s resident population
under 21 and its per capita income.

The current formula for calculating an
ITO’s allotment results in an amount
which bears the same ratio to the total
State’s title IV-B allotment as the
product of 1.4 times the proportion of
the Indian tribe’s resident population
under age 21 to the State’s total
population under age 21. The 1.4
multiplication factor has not resulted in
grant amounts large enough to make it
worthwhile for many tribes to apply for
title IV-B. By June 1993, only 24 tribes
were receiving direct title IV-B grants
totaling $549,340. The average grant
available to specified ITOs was $22,889,
and grants ranged from a high of
$166,468 to a low of $648.

The Department plans to change the
multiplication factor to 3.0 for fiscal
year 1996 in order to improve the
quality of Indian child welfare
nationally. For comparison purposes,
using the fiscal year 1993 figures given
above, this would have raised the
average amount available to the
specified ITO’s to $45,778, and grants
would have ranged from a high of
$332,936 to a low of $1,296.

Paragraph (g)(6) contains the
Department’s formula for the calculation
of ITO allotments. The multiplication
factor will be adjusted in future years
based on the Department’s experience, if
necessary, in order to achieve the
purposes of the Act. Any decision to
change the multiplication factor will be
promulgated through the issuance of an
Information Memorandum under the
ACYF policy issuance system.

Except for delaying the effective date
to October 1, 1995, we have made no
changes in the final rule as proposed in
the Notice.

I11. Impact Analysis
Executive Order 12866

Executive Order 12866 requires that
regulations be written to ensure that
they are consistent with the priorities
and principles set forth in the Executive
Order. The Department has determined
that the regulations are consistent with
these priorities and principles. This
final rule will not result in more costs
because the increased funding to Indian
tribes and 1TOs will come from the
change in the allotment formula.

Regulatory Flexibility Act of 1980

Consistent with the Regulatory
Flexibility Act of 1980 (5 U.S.C. Ch. 5),
the Department tries to anticipate and

reduce the impact of rules and
paperwork requirements on small
businesses. For each rule with a
“significant economic impact on a
substantial number of small entities” an
analysis is prepared describing the
rule’s impact on small entities. Small
entities are defined in the Act to include
small businesses and small non-profit
organizations. This regulation would
affect States and Indian tribes, which
are not “small entities” within the
meaning of the Act. For these reasons,
the Secretary certifies that this rule will
not have a significant impact on a
substantial number of small entities.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1980, Public Law 96-511, all
Departments are required to submit to
the Office of Management and Budget
(OMB) for review and approval any
reporting or recordkeeping requirements
in a proposed or final rule. This final
rule contains no reporting or
recordkeeping requirements. Therefore
no submission to OMB is required.

List of Subjects in 45 CFR Part 1357

Adoption and foster care, Child
welfare, Child welfare services, State
plan, Indians, Reporting and
recordkeeping requirements.

(Catalog of Federal Domestic Assistance
Program Number 93.645, Child Welfare
Services—State Grants)

Dated: May 12, 1995.
Mary Jo Bane,
Assistant Secretary for Children and Families.

For the reasons set forth in the
preamble, 45 CFR 1357.40 is amended
as follows:

PART 1357—REQUIREMENTS
APPLICABLE TO TITLE IV-B

1. The authority statement for Part
1357 continues to read as follows:

Authority: 42 U.S.C. 620; 42 U.S.C. 670 et
seq.; 42 U.S.C. 1302.

2. Section 1357.40 is amended by
revising the heading and paragraph (a)
and by adding paragraph (g)(6) to read
as follows:

§1357.40 Direct payments to Indian Tribal
Organizations (title IV-B, subpart 1, child
welfare services).

(a) Who may apply for direct funding?
Any Indian Tribal Organization (ITO)
that meets the definitions in section
428(c) of the Act, or any consortium or
other group of eligible tribal
organizations authorized by the
membership of the tribes to act for them,
is eligible to apply for direct funding if
the ITO, consortium or group has a plan

for child welfare services that is jointly
developed by the ITO and the

Department.

* * * * *
(9) Grants: General.

* * * * *

(6) In order to determine the amount
of Federal funds available for a direct
grant to an eligible ITO, the Department
shall first divide the State’s title IV-B
allotment by the number of children in
the State, then multiply the resulting
amount by a multiplication factor
determined by the Secretary, and then
multiply that amount by the number of
Indian children in the ITO population.
The multiplication factor will be set at
a level designed to achieve the purposes
of the Act and revised as appropriate.

[FR Doc. 95-13507 Filed 6-1-95; 8:45 am]
BILLING CODE 4184-01-P

DEPARTMENT OF ENERGY

48 CFR Parts 933 and 970
RIN 1991-AB20
Acquisition Regulation; Department of

Energy Management and Operating
Contracts

AGENCY: Department of Energy.
ACTION: Final rule.

SUMMARY: The Department of Energy
(DOE) today amends the Department of
Energy Acquisition Regulation (DEAR)
to modify certain requirements for
management and operating contractor
purchasing systems. These requirements
are revised to identify certain
purchasing system objectives and
standards; eliminate the application of
the “Federal norm’’; and place greater
reliance on commercial practices.

EFFECTIVE DATE: June 2, 1995.

FOR FURTHER INFORMATION CONTACT:
James J. Cavanagh, Office of Contractor
Management and Administration (HR—
55), U.S. Department of Energy, 1000
Independence Avenue, SW.,
Washington, D.C. 20585; telephone 202—
586-8257.

SUPPLEMENTARY INFORMATION:
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I1. Disposition of Comments.
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A. Review Under Executive Order 12866.
B. Review Under the National
Environmental Policy Act.
C. Review Under the Paperwork Reduction
Act.
D. Review Under the Regulatory Flexibility
Act.
E. Review Under Executive Order 12612.
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F. Review Under Executive Order 12778.

l. Background

A proposed rule was published in the
March 2, 1995, Federal Register at 60
FR 11646. It proposed to amend the
Department of Energy Acquisition
Regulation (DEAR) to revise the
requirements for management and
operating (M&O) contractor purchasing
systems by eliminating the concept of
the “Federal norm.” In lieu of the
detailed tenets contained in DEAR
subpart 970.71, which have resulted in
the inefficient layering of non-
commercial systems and practices, the
Department has identified certain
purchasing system objectives and
standards which it believes are common
to superior purchasing activities,
whether they be commercial or public.
In this regard, the proposed rule
proposed to amend, revise or remove
§8§933.170, 970.5204-22, 970.7101,
970.7102, and 970.7103 of the DEAR.

The March 2 publication also
proposed the removal of DEAR
970.7106, which prescribed procedures
for the handling of mistake in bid
situations in purchasing by M&O
contractors. Further, the Department
proposed the removal of DEAR 970.7107
which, until today, provided guidelines
for the consideration of subcontractor
level protests. The removal of this
section is consistent with the General
Accounting Office proposed rule
published in the Federal Register on
January 31, 1995 at 60 FR 5871.

Subsequent to the March 2 notice of
proposed rulemaking, the Department
published an amendment to the
proposed rule in the April 27, 1995,
Federal Register at 60 FR 20663. The
amendment dealt with administrative
matters, mostly technical, that DOE
reserved for further analysis during the
comment period for the March 2 notice
of proposed rulemaking. The comment
period on the April 27 amendment to
the proposed rulemaking ended on May
30, 1995. The Department wishes to
effect the changes set forth in the March
2 proposed rulemaking and the April 27
amendment thereto as quickly as
possible to enable the DOE contractor
community to implement the changes to
Subpart 970.71 of the DEAR without
delay. Accordingly, the Department is
finalizing the changes in the March 2
proposed rulemaking and the April 27
amendment in two stages. With two
exceptions, today’s rule finalizes the
changes proposed in March 2 notice of
proposed rulemaking. The two
exceptions are the changes proposed to
be made to the Contractor Purchasing
System clause at § 970.5204-22 and
§970.7104. These proposed changes

were affected by the April 27
amendment and, therefore, are being
held in abeyance pending consideration
of comments on the April 27
amendment. It is the intention of the
Department to incorporate the revised
and new clauses provided for in the
April 27 amendment into existing M&O
contracts as soon as practicable after the
effective date of the second final rule.

11. Disposition of Comments

Comments on the March 2, 1995
notice of proposed rulemaking were
received from a total of eleven
commenters, nine of which are
organizations and two of which are
individuals. All of the organizations are
contractors which have been awarded
DOE M&O contracts. Nine of the
commenters expressed support for the
proposed rule and its intended effects
upon the subcontracting processes of
the Department of Energy’s M&O
contractors. Six commenters offered
comments recommending revisions.
Some of the recommendations were
considered not significant, non-
substantive, or editorial and are not
discussed in the disposition of
comments. Other recommendations
were determined to be outside the scope
of this rulemaking and, therefore, were
not considered in formulating this final
rule.

Comments related to DEAR Clause
970.5204-22 and DEAR §970.7104 are
reserved for resolution until the April
27, 1995 amendment to the March 2,
1995 notice of proposed rulemaking is
finalized and are, therefore, not
addressed in this final rule.

1. Policies and Procedures

One commenter suggests that DOE
should clarify whether the proposed
rule would apply to performance-based
management contractors, DOE’s so-
called environmental remediation
management contractors, and fixed
price and cost contracts. This rule
amends DEAR Part 970 and accordingly
affects only M&O contracts which are
the subject matter of the part.
Performance-based contracts are a new
form of M&O contract and are therefore
affected. The rule also would affect
M&O subcontracts which may be cost-
type or fixed-price. This final rule does
not apply to environmental restoration
management contracts, or any other
non-M&O contract.

The same commenter also
recommends that we retitle Part 970 as
“Prime Contractors.” DEAR Part 970 is
appropriately titled “DOE Management
and Operating Contracts” as its scope is
limited to this subject; therefore, no
change has been made.

In addition, the same commenter
requests that we define the “Federal
norm.” A definition will not be
provided since the purpose of this
rulemaking is, among other things, to
delete the concept from Subpart 970.71.

Another commenter recommends that
DOE remove Subpart 970.71 entirely
and use the appropriate subcontracts
clause from 52.244 of the Federal
Acquisition Regulation (which would be
the clause at 52.244-2). This commenter
believes that this clause provides a
sufficient framework for effective
oversight of M&O subcontracting
activities by DOE. The recommended
change has not been adopted. The
experience of this Department and its
predecessors is that many unusual
situations arise in subcontracting
activities by DOE’s M&O contractors
that require treatment specific to the
provisions of M&O contracts and DOE
programs. Further, the amended DEAR
Subpart 970.71 focuses more on
outcome than processes and more
clearly defines what the Department
expects of its contractors by establishing
performance objectives.

One commenter states that the phrase
“and further * * * for review and
acceptance” be removed from
§970.7102(b)(1), doing away with the
requirement for submission of the M&O
contractor’s written purchasing system
and methods to DOE upon award or
extension of the contract. The suggested
change has not been adopted because
the opportunity to review the system at
that point in time is critical to effective
oversight by DOE.

Three commenters suggest additional
language or changes to the revision to
§970.7102(b)(3) incorporating FAR 44.2
as the standard for review by DOE of
proposed subcontract transactions. One
commenter points out that the FAR
provision requires review by the
Government of substantially all
proposed subcontracts even where the
contractor has an approved system. The
second suggests adding the phrase “‘for
conformance with the procedural
requirements of the contractor’s written
systems and methods” after the phrase
“pursuant to FAR 44.2.” The third
would substitute “pursuant to the
contractor’s approved written
description of its purchasing system and
methods” for the phrase incorporating
FAR 44.2. The change to
§970.7102(b)(3) was not intended to
place more stringent requirements on
contractors, but rather to establish
review procedures which are consistent
with FAR 44.2. The Department agrees
that other review procedures may be
approved consistent with the
contractor’s approved purchasing
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system procedures, and accordingly has
revised §970.7102(b)(3) to clarify this
intent in the final rule.

Another commenter stated that the
proposed rule was unclear regarding
what contracting purchasing system
objectives, expectations and standards
will replace the “Federal norm” and
whether they will be negotiated items or
mandated by the DOE. Section
970.7103(a) clearly states the objectives
of M&O purchasing systems. Section
970.7103 (b) and (c) set forth the
requirements and expectations of the
Department as to acceptable purchasing
systems. Those provisions state the
purchasing system requirements in
terms of principles and results which
the contractor must attain, and are
necessarily negotiable as to specific
approaches and methods which may
then be tailored to the specific
circumstances of the contractor mission,
operations and site. Therefore, no
change has been made to proposed
§970.7103.

Two commenters recommended the
deletion of the word “directly’”’ from the
first sentence of proposed §970.7103(c).
The recommendation has not been
adopted. Certainly, the FAR does not
directly apply to purchasing activities of
an M&O contractor or any other type of
Federal contractor. However, certain
conditions found in the FAR do apply
to subcontracting transactions through
flowdown requirements, e.g., Truth in
Negotiations submissions, Cost
Accounting Standards, various labor
provisions, or otherwise.

One commenter questioned the
implicit assumption in the proposed
§970.7103(d) that there is a “‘best’” in
commercial purchasing practices and
procedures. The comment further noted
that it is unclear who is to decide what
is ““best,” the contractor or the DOE. The
purpose of the change in the
Department’s policy regarding
contractor purchasing systems and
methods is to allow M&O contractors to
make maximum use of efficient and
effective commercial business practices
in their subcontracting. Although there
is no established list of best commercial
practices that generally fits all
situations, there is a growing body of
research into and knowledge of effective
purchasing techniques. As stated in the
proposed §970.7103(a), contractors are
expected to use their experience,
expertise, and initiative consistent with
Subpart 970.71. This approach provides
these contractors with great discretion
in designing their purchasing systems
and methods. It is the intention of the
Department, however, to work
collegially with its contractor
community to establish mechanisms by

which commercial purchasing trends
and best practices may be periodically
identified and assessed for inclusion in
contractor purchasing systems. It is
further the intention of the Department
to perform its fiduciary responsibility by
evaluating contractors’ practices to
ensure the appropriate expenditure of
funds.

Another commenter recommended
that all of §970.7103(d) after the first
sentence be deleted. The suggested
deletion has not been accepted because
such a statement of principles is
necessary to assure agreement between
the Department and its M&O contractors
as to the foundation of the purchasing
system that is to be developed and
described.

Two commenters recommended the
alteration of §970.7103(d)(1) to
substitute “‘best value” for ““fair and
reasonable prices.” One commenter
stated that this change would be
consistent with the proposed changes in
§970.7103 (c) and (d). The Department
does not believe that these terms are
inconsistent. The discretion provided by
the provisions of this revision to DEAR
970.71 allow for purchasing using a best
value approach. The use of “fair and
reasonable” in the context of
970.7103(d)(1) makes clear the standard
against which the results of the
purchase will be assessed.

2. Protest Procedures

Two commenters question what
process for protests against award of
subcontracts by DOE M&O contractors
will replace that which is being deleted
by this final rule at §970.7107. One
commenter stated that DOE should
identify any circumstances where it will
request GAO jurisdiction. Consistent
with the preamble of the proposed rule
on March 2, 1995, this final rule deletes
the guidelines in DEAR 970.7107 for
consideration of subcontractor protests.
This result is consistent with the GAO
proposed rule of January 31, 1995 (60
FR 5871). The Department has advised
the GAO of our decision. At the present
time, we do not foresee any particular
circumstances where DOE will request
GAO subcontractor protest resolution
assistance.

The second commenter questions
“whether DOE will continue to accept
and rule on [subcontractor] protests.”
The Department will not continue to
accept or rule on subcontractor protests
on a subcontract awarded after the
effective date of this rule. As noted in
the preamble to the proposed rule and
this final rule, DEAR §933.170 and
8970.7107 have been deleted in
recognition of the elimination of the
“Federal norm.” The Department

believes that disagreements over the
award of individual subcontracts should
be resolved in the same manner used by
non-Federal entities and their suppliers.
The Department has endorsed the
contractors’ use of alternative disputes
resolution where appropriate.

3. DOE Oversight

The remaining comments received
deal with the question of controls on
M&O contractor purchasing systems and
the process by which the controls will
be enforced. This rule does not obviate
the need for effective contract
administration. In fact, initially the
Department’s participation in the
development of an M&O purchasing
system based upon ‘“‘best commercial
practices” may actually increase. We
expect that the nature of DOE’s
oversight activity will change
coincident with the identification,
adoption, and systemic reflections of
effective commercial practices
consistent with the overriding
expectations for contractor purchasing
systems. The Department intends to
focus its oversight on results, as
opposed to process, and is working with
its contractor base to establish
meaningful outcome oriented
performance indicators.

Another commenter recommended
that DOE clarify whether M&O
contractors are required to seek
competition in subcontracting. The final
rule at 970.7103(d)(4) establishes the
use of effective competition as a system
standard. This term, however, is not
intended to equate to the Federal
concept of full and open competition.

Other comments requested
clarification of the application of certain
statutory and regulatory requirements
on the award of subcontracts (e.g., socio-
economic and Buy American
requirements). The current rulemaking
does not effect the requirements of
public law, applicable regulations, or
the terms and conditions of the M&O
contracts. For example, the requirement
is for M&O contractors to put forth their
best efforts to achieve agreed upon goals
negotiated in their small business
subcontracting plan. This rule neither
defines, nor limits, the approaches that
the contractor may utilize to achieve the
results sought. Issues relating to specific
statutory and regulatory requirements
previously identified in §970.7104 will
be addressed in the final rule based
upon the April 27, 1995 amendment.

One commenter stated that it is
unclear whether the contractor can
unilaterally implement the changes that
it believes are necessary as a result of
the proposed rule or whether DOE will
require that such changes be submitted
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to it for review and approval. As stated
in §970.7103(b)(1), the contractor’s
purchasing systems and methods shall
be submitted to the contracting officer
for review and acceptance. Changes to
existing systems, such as those required
to implement this rule, are substantive
and will require review and approval by
the contracting officer. The Department
is currently working with its contractor
community to identify effective
commercial purchasing practices and
intends to be a constructive participant
in the re-engineering of contractor
purchasing systems.

Another commenter asks whether
costs resulting from the implementation
of this rule will be allowable costs.
Costs associated with implementation of
this rule are reimbursable expenses, so
long as they are reasonable, allowable
and allocable as set forth in the
contract’s cost principles.

The same commenter also
recommends that a periodic review of
the effectiveness of the changes
resulting from this final rule be made,
including the potential effects on small,
small disadvantaged, and small women-
owned businesses. The comment goes
on to recommend that DOE engage an
outside consultant. The Department, as
part of ongoing contract administration
as well as when periodically assessing
the continued approval of a contractor’s
purchasing system, will perform an
evaluation of the impact of the changes
effected by this rule. The Department
does not believe that outside
consultative services are required for
such assessments.

Finally, that commenter questions
whether existing contracts will be
modified to reflect the effects of this
rule. The last paragraph of the
Background section of the notice of
proposed rule stated, ““It is the intention
of the Department to incorporate the
changes made by this proposed rule into
existing management and operating
contracts as soon as practicable after the
effective date of a final rule.”

I11. Procedural Requirements
A. Review Under Executive Order 12866

This regulatory action has been
determined not to be a “‘significant
regulatory action” under Executive
Order 12866, ‘““‘Regulatory Planning and
Review,” (58 FR 51735, October 4,
1993). Accordingly, this action was not
subject to review under the Executive
Order by the Office of Information and
Regulatory Affairs.

B. Review Under the National
Environmental Policy Act

Pursuant to the Council on
Environmental Quality Regulations (40
CFR parts 1500-1508), the Department
has established guidelines for its
compliance with the provisions of the
National Environmental Policy Act
(NEPA) of 1969 (42 U.S.C. 4321 et seq.).
Pursuant to appendix A of subpart D of
10 CFR part 1021, National
Environmental Policy Act Implementing
Procedures (Categorical Exclusion A6),
the Department of Energy has
determined that this final rule is
categorically excluded from the need to
prepare an environmental impact
statement or environmental assessment.

C. Review Under the Paperwork
Reduction Act

To the extent that new information
collection or record keeping
requirements are imposed by this
rulemaking, they are provided for under
Office of Management and Budget
paperwork clearance package No. 1910—
0300. No new information collection is
proposed by this rule.

D. Review Under the Regulatory
Flexibility Act

The proposed rule was reviewed
under the Regulatory Flexibility Act of
1980, Public Law 96-354, which
requires preparation of a regulatory
flexibility analysis for any rule which is
likely to have significant economic
impact on a substantial number of small
entities. DOE concluded that the rule
will have no impact on interest rates,
tax policies or liabilities, the cost of
goods or services, or other direct
economic factors. It will also not have
any indirect economic consequences,
such as changed construction rates.
Accordingly, DOE certified that this rule
will not have a significant economic
impact on a substantial number of small
entities and, therefore, no regulatory
flexibility analysis has been prepared.
DOE did not receive any comments on
this certification.

E. Review Under Executive Order 12612

Executive Order 12612 entitled
“Federalism,” 52 FR 41685 (October 30,
1987), requires that regulations, rules,
legislation, and any other policy actions
be reviewed for any substantial direct
effects on States, on the relationship
between the Federal Government and
the States, or in the distribution of
power and responsibilities among
various levels of Government. If there
are sufficient substantial direct effects,
then the Executive Order requires
preparation of a federalism assessment
to be used in all decisions involved in

promulgating and implementing a
policy action. The Department of Energy
has determined that this final rule will
not have a substantial direct effect on
the institutional interests or traditional
functions of States.

F. Review Under Executive Order 12778

Section 2 of Executive Order 12778
instructs each agency to adhere to
certain requirements in promulgating
new regulations and reviewing existing
regulations. These requirements, set
forth in sections 2(a) and (b)(2), include
eliminating drafting errors and needless
ambiguity, drafting the regulations to
minimize litigation, providing clear and
certain legal standards for affected legal
conduct, and promoting simplification
and burden reduction. Agencies are also
instructed to make every reasonable
effort to ensure that the regulation:
specifies clearly any preemptive effect,
effect on existing Federal law or
regulation, and retroactive effect;
describes any administrative
proceedings to be available prior to
judicial review and any provisions for
the exhaustion of such administrative
proceedings; and defines key terms.
DOE certifies that this rule meets the
requirements of sections 2(a) and 2(b) of
Executive Order 12778.

List of Subjects in 48 CFR Parts 933 and
970

Government procurement.

Issued in Washington, DC, on May 26,
1995.

Richard H. Hopf,
Deputy Assistant Secretary for Procurement
and Assistance Management.

For the reasons set forth in the
preamble, Chapter 9 of Title 48 of the
Code of Federal Regulations is amended
as set forth below.

PART 933—PROTESTS, DISPUTES,
AND APPEALS

1. The authority citation for Part 933
continues to read as follows:

Authority: 42 U.S.C. 7254; 40 U.S.C.
486(c).

§933.170 [Removed]

2. Section 933.170, Subcontract level
protests, is removed.

PART 970—DOE MANAGEMENT AND
OPERATING CONTRACTS

3. The authority citation for Part 970
continues to read as follows:

Authority: Sec. 161 of the Atomic Energy
Act of 1954 (42 U.S.C. 2201), sec. 644 of the
Department of Energy Organization Act, Pub.
L. 95-91 (42 U.S.C. 7254).
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§970.7101 [Amended]

4. Section 970.7101, General, is
amended by removing paragraphs (c)
and (d).

§970.7102 [Amended]

5. Section 970.7102, DOE
responsibility, is amended at: Paragraph
(a) to remove the parenthetical last two
sentences at the end of the paragraph;
paragraph (b)(3) by removing the words
‘“to assure that management and
operating contractors implement DOE
policies and requirements as defined in
this subpart, in accordance with the
contractor’s accepted system and
methods” and adding in its place the
words “pursuant to 48 CFR (FAR) 44.2
or as set forth in the contractor’s
approved system and methods’’; and
paragraph (b)(4) by revising the last
parenthetical ““(See Subpart 944.3 and
970.7108)” to read “‘(See 970.7103)".

6. Section 970.7103, Policies, is
revised to read as follows:

§970.7103 Contractor purchasing system.

The following shall apply to the
purchasing systems of management and
operating contractors:

(a) The objective of a management and
operating contractor’s purchasing
system is to deliver to its customers on
a timely basis those best value products
and services necessary to accomplish
the purposes of the Government’s
contract. To achieve this objective,
contractors are expected to use their
experience, expertise and initiative
consistent with this subpart.

(b) The purchasing systems and
methods used by management and
operating contractors shall be well-
defined, consistently applied, and shall
follow purchasing practices appropriate
for the requirement and dollar value of
the purchase. It is anticipated that
purchasing practices and procedures
will vary among contractors and
according to the type and kinds of
purchases to be made.

(c) Contractor purchases are not
Federal procurements, and are not
directly subject to the Federal
Acquisition Regulations in 48 CFR.
Nonetheless, certain Federal laws,
Executive Orders, and regulations may
affect contractor purchasing, as required
by statute, regulation, or contract terms
and conditions.

(d) Contractor purchasing systems
shall identify and apply the best in
commercial purchasing practices and
procedures (although nothing precludes
the adoption of Federal procurement
practices and procedures) to achieve
system objectives. Where specific
requirements do not otherwise apply,
the contractor purchasing system shall

provide for appropriate measures to
ensure the:

(1) Acquisition of quality products
and services at fair and reasonable
prices;

(2) Use of capable and reliable
subcontractors who either

(i) Have track records of successful
past performance, or

(i) Can demonstrate a current
superior ability to perform;

(3) Minimization of acquisition lead-
time and administrative costs of
purchasing;

(4) Use of effective competitive
techniques;

(5) Reduction of performance risks
associated with subcontractors, and
facilitation of quality relationships
which can include techniques such as
partnering agreements, ombudsmen,
and alternative disputes procedures;

(6) Use of self-assessment and
benchmarking techniques to support
continuous improvement in purchasing;

(7) Maintenance of the highest
professional and ethical standards; and

(8) Maintenance of file documentation
appropriate to the value of the purchase
and which is adequate to establish the
propriety of the transaction and the
price paid.

§970.7106, 970.7107 [Removed]

7. Sections 970.7106, Procedures for
handling mistakes relating to
management and operating contractor
purchases, and 970.7107, Protest of
management and operating contractor
procurements, are removed.

[FR Doc. 95-13432 Filed 6-1-95; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 227

[Docket N0.950201033-5136-02; I.D.
040395C]

RIN 0648-AG37

Sea Turtle Conservation; Shrimp
Trawling Requirements; Turtle
Excluder Device Exemption

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule.

SUMMARY: NMFS temporarily amends
the regulations protecting sea turtles to
allow compliance with tow-time limits
as an alternative to the use of turtle

excluder devices (TEDs) by shrimp
trawlers in a 30—-square mile (48.3—
square km) area off the coast of North
Carolina (North Carolina restricted area)
through November 30, 1995. This area
seasonally exhibits high concentrations
of red and brown algae that make
trawling with TEDs impracticable.
Specific tow-time limits are required as
follows: A 30—-minute tow limit through
August 15, 1995; a 55—-minute tow limit
from August 16 through October 31,
1995; and a 75—-minute tow limit from
November 1 through November 30,
1995. The purpose of this temporary
rule is to allow shrimp trawlers to
harvest shrimp efficiently during their
traditional shrimping season (March
through November) and maintain
adequate protection for sea turtles in
this area.

EFFECTIVE DATE: Effective from May 30,
1995 through November 30, 1995.
ADDRESSES: Copies of the environmental
assessment (EA) prepared for this
temporary rule may be obtained from
the Chief, Endangered Species Division,
Office of Protected Resources, NMFS,
1315 East-West Highway, Silver Spring,
MD 20910. Comments on the collection-
of-information requirement subject to
the Paperwork Reduction Act should be
directed to the Chief, Endangered
Species Division, Office of Protected
Resources, NMFS, 1315 East-West
Highway, Silver Spring, MD 20910; and
to the Office of Information and
Regulatory Affairs of Office of
Management and Budget (OMB),
Washington, DC 20503, Attention: Desk
Officer for NOAA.

FOR FURTHER INFORMATION CONTACT:
Russell J. Bellmer, (301) 713-1401, or
Charles A. Oravetz, (813) 570-5312.
SUPPLEMENTARY INFORMATION:

Background

All sea turtles that occur in U.S.
waters are listed as either endangered or
threatened under the Endangered
Species Act of 1973 (ESA), 16 U.S.C.
1531 et seq. Incidental capture by
trawlers has been documented for five
species of sea turtles that occur in
offshore waters of North Carolina. Sea
turtle conservation regulations at 50
CFR parts 217 and 227 require all
shrimp trawlers, regardless of length, in
inshore and offshore waters of the
Atlantic area, including off North
Carolina, to have an approved TED
installed year-round in each net rigged
for fishing, unless specifically
exempted.

Pursuant to the regulations at 50 CFR
227.72(e)(3)(ii), NMFS has promulgated
30-day exemptions to allow shrimpers
in a certain area off North Carolina,
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defined at 50 CFR 217.12 as the North
Carolina restricted area, to limit tow
times, rather than use TEDs, due to the
presence of algae that makes trawling
with TED-equipped nets impracticable.
A comprehensive list of cites relating to
these actions is as follows: 57 FR 33452,
July 29, 1992; 57 FR 40859, September
8, 1992; 57 FR 45986, October 6, 1992;
57 FR 52735, November 5, 1992; 57 FR
57968, December 8, 1992; 58 FR 19631,
April 15, 1993; 58 FR 28793, May 17,
1993; 58 FR 33219, June 16, 1993; 58 FR
38537, July 19, 1993; 58 FR 43820,
August 18, 1993.

In addition to these 30-day
exemptions, NMFS proposed a
permanent exemption on May 25, 1993
(58 FR 30007), which contained a
discussion of special environmental
conditions, an assessment of the algae
problem, a history of the local fishery,
and of tow times. Comments received
on the proposed rule were addressed in
an interim final rule extending the tow-
time allowance through November 30,
1993 (58 FR 48975, September 21,
1993). No comments were received on
the interim final rule. A final rule (59
FR 33697, June 30, 1994) was issued
allowing tow-time limits through
November 30, 1994. That final rule with
a sunset was issued instead of a
permanent final rule because NMFS
decided that future exemptions should
be provided through an incidental take
permit under section 10(a) of the ESA.
The rationale is included in the cited
Federal Register publication and is not
repeated here. No comments were
received on the final rule.

The present temporary rule provides
an exemption to the TED requirement
through November 30, 1995. This
temporary rule will allow the harvest of
shrimp in the North Carolina restriction
area while providing protection of sea
turtles until an incidental take permit
under section 10(a) of the ESA can be
processed. On February 16, 1995 (60 FR
8956), NMFS authorized non-Federal
entities to apply for permits for the
incidental take of threatened species.
An incidental take permit would enable
a state to develop its own conservation
plan, including funding, monitoring and
enforcement of activities under the
permit and the plan. North Carolina has
indicated its intent to apply for an
incidental take permit in connection
with shrimp fishing in the North
Carolina restricted area, thus this
exemption is promulgated on a
temporary rather than a permanent
basis. Any review of an application for
an incidental take permit and any
issuance of such a permit will comply
with section 10 of the Act and its
implementing regulations at 50 CFR

parts 217 and 222. As a matter of policy,
NMFS does not intend to promulgate a
rule providing this exemption in the
future. Rather, NMFS believes future
exemptions should be provided through
an incidental take permit issued
pursuant to section 10(a) of the ESA.

NMFS’ review of vessels operating in
the North Carolina restricted area for the
1993-94 season indicates that sea turtle
mortalities do not appear to be
associated with the authorization of tow
times in lieu of TEDs. NMFS has
reached this conclusion based on the
low number of takes documented by
observers (two turtles caught alive and
released), the observed compliance with
tow-time restrictions, the cooperation of
the fishermen, the small number of
participants in the fishery, and the local
knowledge required to trawl in the
restricted area without losing gear on
bottom obstructions (which effectively
limits entry into the fishery). These
factors are discussed in previous actions
promulgated by NMFS, including the
proposed rule (see above citations).
However, NMFS is concerned about
possible interactions between shrimping
operations and turtles during the turtle
nesting season. NMFS will continue to
monitor this situation during the
remainder of the 1995 shrimping
season.

Based on information received during
the 1993-94 season, as in previous
years, NMFS has determined that algal
concentrations may be characteristic of
the restricted area or may recur in an
intermittent or unpredictable pattern
and, thus, render TED-use
impracticable. NMFS will continue to
monitor algal concentrations to
determine whether these concentrations
are consistently problematic or whether
there are times or seasons when TEDs
could be used. Shrimp trawling
observed out of Sneads Ferry, NC, on
April 28, 1994, confirmed the presence
of algal concentrations sufficient to clog
3 of 4 TEDs used in the observed tows.
On June 23, 1994, algae concentrations
were high enough to partially clog 3 of
4 TEDs. The fourth TED was completely
clogged, and an unidentified sea turtle
of medium size was pinned in front of
the TED. The turtle appeared lively and
swam away. The tow time was 56
minutes.

This temporary rule makes effective
for the remainder of the traditional
shrimping season, through November
30, 1995, the policies and procedures of
the rule promulgated last year.
Specifically, under this temporary rule,
tow times in the North Carolina
restricted area are limited to 30 minutes
through August 15; 55 minutes from
August 16 through October 31; and 75

minutes from November 1 through
November 30, 1995. These measures
should not, in the long run, significantly
impact fishermen’s normal trawl times,
since heavy algae concentrations
characteristic of the warmer months
cause fishermen to voluntarily shorten
tow times to approximately 15-30
minutes. When algal concentrations are
light, shrimpers should use TEDs.

Under this temporary rule, owners
and operators of shrimp vessels must
register with the Director, Southeast
Region, NMFS (Regional Director),
before fishing in the restricted area, and
vessels using the tow-time alternative
are required to carry a NMFS-approved
observer if requested to do so by the
Regional Director. The observer will
monitor compliance with required
conservation measures, including
restricted tow times, and resuscitation
of any captured turtles in accordance
with 50 CFR 227.72(e)(1)(i). Data
collected by observers may be used for
enforcement purposes. Violations of
tow-time restrictions documented by
North Carolina enforcement officers
may be prosecuted under the ESA by
the Office of the General Counsel,
NMFS, Southeast Region. In addition,
violators may face prosecution under
state law. NMFS and North Carolina
Division of Marine Fisheries will jointly
monitor compliance with the tow-time
alternative.

Additional Sea Turtle Conservation
Measures

Pursuant to the provisions of 50 CFR
227.72(e)(3) and (6), the Assistant
Administrator for Fisheries, NOAA (AA)
may modify the required conservation
measures by publishing notification in
the Federal Register, if necessary, to
ensure adequate protection of
endangered and threatened sea turtles.
Under this procedure, the AA would
impose any necessary additional or
more stringent measures, including
more restrictive tow times,
synchronized tow times, or termination
of the tow-time alternative, if the AA
determines that: (1) The concentration
of algae no longer makes trawling with
TEDs impracticable; (2) there is
insufficient compliance with the
required conservation measures; (3)
compliance cannot be monitored
effectively; (4) significant or
unanticipated levels of lethal or
nonlethal takings or strandings of sea
turtles have occurred in or near the
North Carolina restricted area; (5)
shrimp trawlers are having a significant
adverse effect on sea turtles in the
exemption area; or (6) the incidental
take level, authorized by the biological
opinion, of one mortality of Kemp’s
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ridley, green, hawksbill, or leatherback
turtles, or two mortalities of loggerhead
turtles attributable to shrimp fishing in
the North Carolina restricted area is met
or exceeded during the exemption
period.

Classification

The AA has determined that this
temporary rule is consistent with the
ESA and other applicable law and is not
significant for purposes of E.O. 12866.

Pursuant to section 553(b)(B) of the
Administrative Procedure Act (APA),
the AA finds there is good cause to
waive prior notice and opportunity to
comment on this temporary rule. It is
unnecessary to provide prior notice and
opportunity for comment because
NMFS has provided public notice and
opportunity for comment on the same
rule promulgated last year. Those
comments were addressed in the
publication of the final rule last year,
which is identical to this temporary
rule, and the AA finds that it is
unnecessary to seek additional
comments on the same rule again this
year.

Because this rule relieves a
restriction, under section 553(d) of the
APA a 30-day delay in effective date is
not required.

An EA prepared for this temporary
rule concludes that this action will have
no significant impact on the human
environment. A copy of the EA is
available (see ADDRESSES).

This rule contains a collection-of-
information requirement subject to the
Paperwork Reduction Act, namely,
registration to trawl in the North
Carolina restricted area. This collection
of information has been approved by the

OMB under OMB control number 0648—
0267. The public reporting burden for
this collection of information is
estimated to average 7 minutes per
response, including the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information. Comments regarding this
burden estimate or any other aspect of
this collection of information, including
suggestions for reducing the burden,
may be sent to NMFS or OMB (see
ADDRESSES).

List of Subjects in 50 CFR Part 227

Endangered and threatened species,
Exports, Imports, Marine mammals,
Transportation.

Dated: May 25, 1995.
Richard H. Schaefer,
Acting Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 227 is amended
as follows:

PART 227—THREATENED FISH AND
WILDLIFE

1. The authority citation for part 227
continues to read as follows:

Authority: 16 U.S.C. 1531 et seq.

2. In §227.72, paragraph (e)(3)(ii)(B) is
temporarily suspended and paragraph
(e)(3)(ii)(C) is temporarily added to read
as follows:

§227.72 Exceptions to prohibitions.
* * * * *

e * * *

3 * X *

(ii)***

(C) North Carolina restricted area.
From May 30, 1995, through November
30, 1995, a shrimp trawler in the North
Carolina restricted area, as an
alternative to complying with the TED
requirement of paragraph (e)(2)(i) of this
section, may comply with the tow-time
restrictions set forth in paragraph
(e)(3)(i) of this section. The owner or
operator of a shrimp trawler who wishes
to fish in the North Carolina restricted
area must register pursuant to paragraph
(€)(3)(v) of this section, with registration
received by the Director, Southeast
Region, NMFS, at least 24 hours before
the first use of tow times set forth in
paragraph (e)(3)(i) of this section.
Registration may be made by
telephoning (813) 570-5312 or writing
to 9721 Executive Center Drive, St.
Petersburg, FL 33702. The owner or
operator of a shrimp trawler in the
North Carolina restricted area must
carry aboard a NMFS-approved observer
upon written notification by the
Director, Southeast Region, NMFS.
Notification shall be made to the
address specified for the vessel in either
NMFS or state fishing permit
application, the registration or
documentation papers, or otherwise
served upon the owner or operator of
the vessel. The owner or operator must
comply with the terms and conditions
specified in such written notification.
All observers will report any violations
of this section, or other applicable
regulations and laws; such information
may be used for enforcement purposes.

* * * * *

[FR Doc. 95-13512 Filed 5-30-95; 4:03 pm]
BILLING CODE 3510-22-F
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 984
[Docket No. FV95-984—-1PR]
Walnuts Grown in California;

Suspension of Deadline for Relaxing
Reserve Requirements

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed suspension.

SUMMARY: This proposal would suspend
the deadline by which the Walnut
Marketing Board (Board) may
recommend a relaxation in reserve
requirements established for a
marketing year under the walnut
marketing order. Suspension of the
deadline would allow the Board, which
locally administers the order, to make
such a decision based on more current
supply and shipment information. This
suspension would provide the walnut
industry an opportunity for more
orderly marketing.

DATES: Comments must be received by
July 3, 1995.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposal. Comments
must be sent in triplicate to the Docket
Clerk, Marketing Order Administration
Branch, F&V, AMS, USDA, room 2523—
S, P.O. Box 96456, Washington, D.C.
20090-6456, FAX number (202) 720—
5698. Comments should reference this
docket number and the date and page
number of this issue of the Federal
Register and will be available for public
inspection in the Office of the Docket
Clerk during regular business hours.
FOR FURTHER INFORMATION CONTACT:
Mark Hessel, Marketing Specialist,
California Marketing Field Office, Fruit
and Vegetable Division, AMS, USDA,
2202 Monterey Street, suite 102B,
Fresno, California 93721, telephone:
(209) 487-5901, or FAX (209) 487-5906;
or Mark Kreaggor, Marketing Specialist,
Marketing Order Administration

Branch, F&V, AMS, USDA, room 2523—
S, P.O. Box 96456, Washington, D.C.
20050-6456; telephone: (202) 720-3610,
or FAX (202) 720-5698.
SUPPLEMENTARY INFORMATION: This
proposal is issued under Marketing
Agreement and Order No. 984 (7 CFR
part 984), regulating the handling of
walnuts grown in California. The order
is effective under the Agricultural
Marketing Agreement Act of 1937, as
amended, (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This proposal has been reviewed
under Executive Order 12778, Civil
Justice Reform. This rule is not intended
to have retroactive effect. This proposal
would not preempt any State or local
laws, regulations, or policies, unless
they present an irreconcilable conflict
with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and requesting a modification of the
order or to be exempted therefrom. A
handler is afforded the opportunity for
a hearing on the petition. After a hearing
the Secretary would rule on the petition.
The Act provides that the district court
of the United States in any district in
which the handler is an inhabitant, or
has his or her principal place of
business, has jurisdiction in equity to
review the Secretary’s ruling on the
petition, provided a bill in equity is
filed not later than 20 days after the date
of the entry of the ruling.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about

through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 65 handlers
of California walnuts who are subject to
regulation under the walnut marketing
order, and approximately 5,000
producers in the regulated area. Small
agricultural service firms have been
defined by the Small Business
Administration (13 CFR 121.601) as
those whose annual receipts are less
than $5,000,000 and small agricultural
producers have been defined as those
having annual receipts of less than
$500,000. The majority of California
walnut handlers and producers may be
classified as small entities.

The walnut marketing order provides
authority for volume control in the form
of free, reserve, and export percentages.
The free percentage is the percentage of
certified merchantable walnuts that may
be shipped freely to any market during
the marketing year. The reserve
percentage is the amount of certified
merchantable walnuts that may be
shipped to export markets, government
agencies, charitable institutions, poultry
or animal feed, walnut oil, or other
markets noncompetitive with markets
for certified merchantable free walnuts.
The export percentage is the percentage
of reserve walnuts that may be shipped
to export markets. Certified
merchantable walnuts are walnuts
which have been inspected and certified
by the Dried Fruit Association of
California as meeting the minimum
grade and size requirements specified
under the order.

The marketing order also provides
that handlers may meet their reserve
requirements by either delivering
reserve walnuts to the Board for
disposition by the Board or by selling or
disposing of their own walnuts, as
agents of the Board, in specified reserve
outlets. Any reserve walnuts the Board
receives would be pooled and sold by
the Board in markets specified for
reserve walnuts at the highest returns
available. The proceeds from the sale of
these pooled walnuts, minus all
expenses incurred by the Board in
receiving, holding, and disposing of the
walnuts, would be distributed to
handlers who delivered walnuts to the
pool in proportion to each handler’s
contribution.
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In a marketing year (August 1-July 31)
that a reserve program is implemented,
the Board recommends the initial
percentages in September and has the
option of recommending an increase in
the free and export percentages and a
decrease in the reserve percentage later
in the marketing year. If the Department
concurs with the Board’s
recommendation, the recommended
percentages may be established or
modified. Under current order
requirements, the reserve percentage
may be decreased and free percentage
increased if the Board makes a
recommendation on or before February
15. Section 984.49(b)(1) establishes a
deadline of February 15 for the Board to
recommend to the Secretary an increase
in the free percentage and a decrease in
the reserve percentage. On February 10,
1995, the Board unanimously
recommended suspension of that
deadline. The proposed rule would
suspend the phrase ““On or before
February 15 of the marketing year,” in
section 984.49(b)(1) and would
authorize the Board to recommend an
increase in the free percentage and a
decrease in the reserve percentage at
any time during the marketing year,
which ends on July 31.

In the past, many export markets were
undeveloped and the domestic market
provided better returns than export
markets. The reserve percentage was
used as a tool to keep the domestic
walnut market from being oversupplied
and the export percentage was used as
a tool to place an orderly flow of
California walnuts into the export
market at prices that were competitive
with foreign walnuts. Even though the
free walnuts were allowed to be shipped
to export markets, free walnuts were not
price competitive with walnuts from
other countries and consequently were
not diverted to export markets. Under
former marketing conditions, sufficient
information relating to the domestic
market was available prior to February
15 so that the Board could make an
appropriate recommendation for final
free and reserve percentages.

Under present marketing conditions,
walnut export markets are well
established and have returns equal to or
higher than those received in the
domestic market. As a result, the Board
could recommend setting an export
percentage of 0 percent which would
preclude the shipment of reserve
walnuts to export markets. The export
market would then be supplied with
only free walnuts. By setting a reserve
percentage and keeping the export
percentage at 0 percent, the Board could
remove a quantity of walnuts in excess

of domestic and export market
demands.

When large shipments of reserve
walnuts were exported, the February 15
deadline for recommending a decrease
in the reserve gave handlers
approximately five months to export the
remainder of their reserve after the final
reserve percentage was known. Since
exports have now become a viable
market for free walnuts, the Board may
need more flexibility to consider later
data on free shipments to revise its
estimate of trade demand. The Board
may also need more flexibility to
consider the July forecast of the next
crop to decide if the desirable carryout
should be increased to supplement a
short crop.

In addition, the order requires
handlers to file monthly shipment
reports that are due on the fifth day of
the following month. Each additional
monthly report the Board receives from
handlers after the February 15 deadline,
gives the Board a more accurate picture
of the levels of shipments of walnuts for
the current marketing year. More
information is also available at that time
on the foreign walnut crop, the pecan
supply which directly, competes with
walnuts, exchange rates, and foreign
and domestic economic conditions. This
information would allow the Board to
better estimate the current and
prospective domestic and export
demand and supply conditions for
California walnuts. Finally, later in the
marketing year, the Board can better
estimate the amount of the current crop
of walnuts that should be carried over
to the next marketing year. By allowing
decisions to be made later in the season
on a reserve program, the industry can
better evaluate marketing conditions.

The Board estimates that sufficient
information would be available by early
June, but marketing conditions may
cause the Board to wait longer before
making a final recommendation on the
free and reserve percentages. The
suspension of the February 15 deadline
would allow the Board more flexibility
in dealing with the dynamic marketing
conditions of the California walnut
industry and in turn provide for more
orderly marketing of walnuts.

Based on available information, the
Administrator of the AMS has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

A 30-day comment period is provided
to allow interested persons an
opportunity to comment on this
proposal. All written comments timely
received will be considered before a
final determination is made on this
matter.

List of Subjects in 7 CFR Part 984

Marketing agreements, Nuts,
Reporting and recordkeeping
requirements, Walnuts.

For the reasons set forth in the
preamble, 7 CFR part 984 is proposed to
be suspended in part as follows:

PART 984—WALNUTS GROWN IN
CALIFORNIA

1. The authority citation for 7 CFR
part 984 continues to read as follows:
Authority: 7 U.S.C. 601-674.

§984.49 [Suspended in part]

2. In §984.49(b)(1), the words “On or
before February 15 of the marketing
year,” are suspended.

Dated: May 26, 1995.

Lon Hatamiya,

Administrator.

[FR Doc. 95-13509 Filed 6—1-95; 8:45 am]
BILLING CODE 3410-02-P

7 CFR Part 1126
[DA-95-16]

Milk in the Texas Marketing Area;
Notice of Proposed Suspension of
Certain Provisions of the Order

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Proposed suspension of rule.

SUMMARY: This document invites written
comments on a proposal that would
continue the suspension of segments of
the pool plant and producer milk
definitions of the Texas order for a two-
year period. Associated Milk Producers,
Inc., a cooperative association that
represents producers who supply milk
to the market, has requested the
continuation of the suspension. The
cooperative asserts that continuation of
this suspension is necessary to insure
that dairy farmers who have historically
supplied the Texas market will continue
to have their milk priced under the
Texas order without incurring costly
and inefficient movements of milk.
DATES: Comments are due no later than
July 3, 1995.

ADDRESSES: Comments (two copies)
should be sent to USDA/AMS/Dairy
Division, Order Formulation Branch,
Room 2968, South Building, P.O. Box
96456, Washington, DC 20090-6456,
(202) 720-9368.

FOR FURTHER INFORMATION CONTACT:
Clifford M. Carman, Marketing
Specialist, USDA/AMS/Dairy Division,
Order Formulation Branch, Room 2968,
South Building, P.O. Box 96456,
Washington, DC 20090-6456, (202) 720—
9368.
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SUPPLEMENTARY INFORMATION: The
Regulatory Flexibility Act (5 U.S.C.
601-612) requires the Agency to
examine the impact of a proposed rule
on small entities. Pursuant to 5 U.S.C.
605(b), the Administrator of the
Agricultural Marketing Service has
certified that this proposed rule would
not have a significant economic impact
on a substantial number of small
entities. This rule would tend to ensure
that dairy farmers will continue to have
their milk priced under the order and
thereby receive the benefits that accrue
from such pricing.

The Department is issuing this
proposed rule in conformance with
Executive Order 12866.

This proposed suspension of rules has
been reviewed under Executive Order
12778, Civil Justice Reform. This rule is
not intended to have a retroactive effect.
If adopted, this proposed rule will not
preempt any state or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), provides that
administrative proceedings must be
exhausted before parties may file suit in
court. Under section 608c(15)(A) of the
Act, any handler subject to an order may
file with the Secretary a petition stating
that the order, any provision of the
order, or any obligation imposed in
connection with the order is not in
accordance with the law and requesting
a modification of an order or to be
exempted from the order. A handler is
afforded the opportunity for a hearing
on the petition. After a hearing, the
Secretary would rule on the petition.
The Act provides that the district court
of the United States in any district in
which the handler is an inhabitant, or
has its principal place of business, has
jurisdiction in equity to review the
Secretary’s ruling on the petition,
provided a bill in equity is filed not
later than 20 days after date of the entry
of the ruling.

Notice is hereby given that, pursuant
to the provisions of the Act, the
suspension of the following provisions
of the order regulating the handling of
milk in the Texas marketing area is
being considered for the months of
August 1, 1995, through July 31, 1997.

1.In 81126.7(d) introductory text, the
words ‘“‘during the months of February
through July” and the words “under
paragraph (b) or (c) of this section”.

2.1n §1126.7(e) introductory text, the
words ‘“‘and 60 percent or more of the
producer milk of members of the
cooperative association (excluding such
milk that is received at or diverted from

pool plants described in paragraphs (b),
(c), and (d) of this section) is physically
received during the month in the form
of a bulk fluid milk product at pool
plants described in paragraph (a) of this
section either directly from farms or by
transfer from plants of the cooperative
association for which pool plant status
under this paragraph has been
requested”.

3.1n §1126.13(e)(1), the words ““and
further, during each of the months of
September through January not less than
15 percent of the milk of such dairy
farmer is physically received as
producer milk at a pool plant”.

4.1n §1126.13, paragraph (e)(2).

5.1n §1126.13(e)(3), the sentence
“The total quantity of milk so diverted
during the month shall not exceed one-
third of the producer milk physically
received at such pool plant during the
month that is eligible to be diverted by
the plant operator;”.

All persons who desire to submit
written data, views or arguments about
the proposed suspension should send
two copies to USDA/AMS/Dairy
Division, Order Formulation Branch,
Room 2968, South Building, P.O. Box
96456, Washington, DC 20090-6456, by
the 30th day after publication of this
notice in the Federal Register.

All written submissions made
pursuant to this notice will be made
available for public inspection in the
Dairy Division during regular business
hours (7 CFR 1.27(b)).

Statement of Consideration

The proposed suspension would
continue the current suspension of
segments of the pool plant and producer
milk definitions under the Texas order.
This proposed suspension would be in
effect from August 1995 through July
1997. The current suspension will
expire July 31, 1995. The proposed
action would continue the suspension
of : (1) The 60 percent delivery standard
for pool plants operated by
cooperatives; (2) the diversion
limitation applicable to cooperative
associations; (3) the limits on the
amount of milk that a pool plant
operator may divert to nonpool plants;
(4) the shipping standards that must be
met by supply plants to be pooled under
the order; and (5) the individual
producer performance standards that
must be met in order for a producer’s
milk to be eligible for diversion to a
nonpool plant.

The order permits a cooperative
association plant located in the
marketing area to be a pool plant, if at
least 60 percent of the producer milk of
members of the cooperative association
is physically received at pool

distributing plants during the month. In
addition, a cooperative association may
divert to nonpool plants up to one-third
of the amount of milk that the
cooperative causes to be physically
received during the month at handlers’
pool plants. The order also provides that
the operator of a pool plant may divert
to nonpool plants not more than one-
third of the milk that is physically
received during the month at the
handler’s pool plant. The proposed
action would continue to inactivate the
60 percent delivery standard for plants
operated by a cooperative association
and remove the diversion limitations
applicable to a cooperative association
and to the operator of a pool plant.

The order also provides for regulating
a supply plant each month in which it
ships a sufficient percentage of its
receipts to distributing plants. The order
provides for pooling a supply plant that
ships 15 percent of its milk receipts
during August and December and 50
percent of its receipts during September
through November and January. A
supply plant that is pooled during each
of the immediately preceding months of
September through January is pooled
under the order during the following
months of February through July
without making qualifying shipments to
distributing plants. The requested action
would continue the current suspension
of these performance standards for
supply plants that were regulated under
the Texas order during each of the
immediately preceding months of
September through January.

The order also specifies that the milk
of each producer must be physically
received at a pool plant in order to be
eligible for diversion to a nonpool plant.
During the months of September
through January, 15 percent of a
producer’s milk must be received at a
pool plant for diversion eligibility. The
proposed action would continue to
suspend these requirements.

The continuation of the current
suspension was requested by Associated
Milk Producers, Inc., a cooperative
association that represents a substantial
number of dairy farmers who supply the
Texas market. The cooperative stated
that marketing conditions have not
changed since the provisions were
suspended in 1993 or since March 1995
when the suspension was expanded to
include all of paragraph (e)(2), and
therefore should be continued until
restructuring of the order can be
achieved through the formal rulemaking
process.

The cooperative states that the
continuation of the current suspension
is necessary to insure that dairy farmers
who have historically supplied the
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Texas market will continue to have their
milk priced under the Texas order. In
addition they maintain that the
suspension would continue to provide
handlers the flexibility needed to move
milk supplies in the most efficient
manner and to eliminate costly and
inefficient movements of milk that
would be made solely for the purpose of
pooling the milk of dairy farmers who
have historically supplied the market.

List of Subjects in 7 CFR Part 1126

Milk marketing orders.
The authority citation for 7 CFR Part
1126 continues to read as follows:
Authority: 7 U.S.C. 601-674.
Dated: May 26, 1995.
Lon Hatamiya,
Administrator.
[FR Doc. 95-13510 Filed 6-1-95; 8:45 am]
BILLING CODE 3410-02-P

7 CFR Part 1280

[No. LS-94-015]

Sheep and Wool Promotion, Research,
Education, and Information Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: The Sheep Promotion,
Research, and Information Act of 1994
(Act), authorized the establishment of a
national, industry-funded and -operated
sheep and wool promotion, research,
education, and information program. In
response to an invitation published in
the Federal Register to submit proposals
for a sheep and wool promotion,
research, education, and information
order (Order), the Agricultural
Marketing Service (AMS) received an
entire industry proposal as well as five
other partial proposals. With minor
modifications, the full industry proposal
and four of the partial proposals are set
forth below for public comment. All
comments will be considered before we
issue a final rule establishing an Order.
Before an Order can become
operational, a referendum must be
conducted among sheep producers,
sheep feeders, and importers of sheep
and sheep products, except importers of
raw wool. If sheep producers, feeders,
and importers voting in the referendum
approve the final Order, producers,
feeders, and importers will be required
to pay assessments, which would be
used in a national program of sheep and
wool promotion, research, consumer
information, education, industry
information, and producer information.

This rule also contains the
certification and nomination procedures
for the establishment of the National
Sheep Promotion, Research, and
Information Board (Board).

Additionally, please take notice that a
public meeting will be held during the
comment period to foster a better
understanding of the intent and
application of the proposed Order. The
Secretary of Agriculture (Secretary) will
consider the record of that meeting in
the development of a final Order. All
interested persons are invited to attend.
DATES: Written comments must be
received by July 17, 1995. The meeting
will convene at 9:00 a.m., eastern
daylight time, on June 26, 1995.
ADDRESSES: Location of meeting: Room
3501, USDA South Building, 14th and
Independence Avenue, SW.,
Washington, D.C.

COMMENTS: Send two copies of
comments to Ralph L. Tapp, Chief;
Marketing Programs Branch, Room
2606-S; Livestock and Seed Division,
AMS-USDA; P.O. Box 96456;
Washington, D.C. 20090-6456.
Comments will be available for public
inspection during regular business
hours in Room 2606, South Building,
14th and Independence Avenue, SW.,
Washington, D.C. 20250. All comments
should reference the docket number and
the date and page number of the issue
of the Federal Register. Comments
concerning the information collection
requirements contained in this proposal
should also be sent to the Office of
Information and Regulatory Affairs;
Office of Management and Budget
(OMB); Washington, D.C. 20503.
Attention: Desk Officer for Agricultural
Marketing Service, USDA.

FOR FURTHER INFORMATION CONTACT:
Ralph L. Tapp, Chief, Marketing
Programs Branch, 202/720-1115.
SUPPLEMENTARY INFORMATION: Prior
documents in this proceeding:
Invitation to submit proposals—60 FR
381 (January 4, 1995).

Regulatory Impact Analysis

Executive Orders 12866 and 12778 and
the Regulatory Flexibility Act

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866 and
therefore has not been reviewed by
OMB.

This proposed rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. It is not intended to
have a retroactive effect. This rule
would not preempt any State or local
laws, regulations, or policies unless they
present an irreconcilable conflict with
this rule.

The Act provides that any person
subject to the Order may file with the
Secretary a petition stating that the
Order, any provision of the Order, or
any obligation imposed in connection
with the Order is not in accordance with
the law, and requesting a modification
of the Order or an exemption from
certain provisions or obligations of the
Order. The petitioner will have the
opportunity for a hearing on the
petition. Thereafter the Secretary will
issue a decision on the petition. The Act
provides that the district courts of the
United States in any district in which
the petitioner resides or carries on
business has jurisdiction to review a
ruling on the petition, if the petitioner
files a complaint for that purpose not
later than 20 days after the date of the
entry of the Secretary’s decision. The
petitioner must exhaust his
administrative remedies before he can
initiate any such proceeding in the
district court.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA)(5
U.S.C. 601 et seq.), the Administrator of
AMS has considered the economic
impact of this proposed action on small
entities.

The purpose of RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.

According to the January 27, 1995,
issue of ““Sheep and Goats,” published
by the U.S. Department of Agriculture’s
(Department) National Agricultural
Statistics Service, there are
approximately 87,350 operations with
sheep in the United States, nearly all of
which would be classified as small
businesses under the criteria established
by the Small Business Administration
(13 CFR 121.601).

The proposed Order would require
each person who makes payment to a
sheep producer, feeder, or handler of
sheep or sheep products to be a
collecting person, and thus to collect the
assessment from the sheep producer,
feeder, or handler of sheep or sheep
products. Any person who buys
domestic live sheep or greasy wool for
processing must collect and remit the
assessment to the Board. Each person
who processes or causes to be processed
sheep or sheep products of that person’s
own production and markets the
processed products will pay an
assessment and remit the assessment to
the Board. Any person who exports live
sheep or greasy wool will be required to
remit an assessment to the Board.
Finally, each person who imports into
the United States sheep, sheep products,
wool, or products containing wool,
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other than raw wool, will pay an
assessment. The U.S. Customs Service
(Customs Service) will collect the
assessments on imported sheep and
sheep products (except raw wool) and
forward them to AMS for disbursement
to the Board.

The rate of assessment on domestic
sheep producers, feeders, and exporters
of live sheep and greasy wool will be 1-
cent-per-pound on live sheep sold and
2-cents-per-pound on greasy wool sold.
Importers will be assessed 1-cent-per-
pound on live sheep and the equivalent
of 1-cent-per-pound of live sheep for
sheep products as well as 2-cents-per-
pound of degreased wool or the
equivalent of degreased wool for wool
and wool products. Imported raw wool
will be exempt from assessments. Each
person who processes or causes to be
processed sheep or sheep products of
that person’s own production and
markets the processed products will be
assessed the equivalent of 1-cent-per-
pound of live sheep sold or 2-cents-per-
pound of greasy wool sold. All
assessment rates may be adjusted in
accordance with the applicable
provisions of the Act.

Although the assessments are
expected to total about $14 million
dollars annually, the economic impact
of assessments collected from sheep
producers, feeders, handlers, exporters,
importers, or direct processors, will not
be significant. The proposed Order also
imposes a reporting and recordkeeping
burden on (1) each collecting person,
including processors and other persons
required to remit assessments to the
Board on live sheep or wool purchased
from the producer, feeder, or handler,
(2) each person marketing sheep
products of that person’s own
production, (3) each exporter of sheep
or greasy wool, and (4) each person
importing sheep or sheep products,
other than raw wool. This burden
should average less than 5 hours per
year, so its economic impact will not be
significant. In addition, the sheep and
wool promotion, research, education,
and information program funded by the
assessments is expected to benefit each
person paying into the program by
expanding and maintaining new and
existing domestic and foreign markets
and uses for sheep and sheep products
and wool and products containing wool.
Therefore, the Administrator of AMS
has determined that this action will not
have a significant economic impact on
a substantial number of small entities.

This proposal also contains the
certification and nomination procedures
for the establishment of the Board. The
Board will be appointed by the
Secretary.

Comments and Public Meeting

Interested persons are invited to
submit written comments concerning
this proposed Order. Comments must be
sent to the Livestock and Seed
Division’s Marketing Programs Branch
and must refer to the date and page
number of this issue of the Federal
Register. Comments submitted pursuant
to this document will be made available
for public inspection during regular
business hours. Comments must be
received by July 17, 1995.

Additionally, notice is given that a
public meeting will be held beginning at
9:00 a.m., eastern daylight time, on June
26, 1995, at the U.S. Department of
Agriculture, Room 3501, South
Building, 14th and Independence
Avenue, SW., Washington, D.C.

The meeting will be conducted by a
presiding officer chosen by the
Department. The proceedings of such
meeting will be transcribed and
considered in the development of a final
Order. The purpose of the meeting is to
provide an opportunity for a full
discussion on the proposal to foster a
better understanding of the intent and
application of the proposed Order.
Interested persons may present data,
views, or arguments concerning the
proposed Order through exhibits,
written statements, or oral
presentations. We encourage persons
who make oral presentations to submit
their presentations in writing as well.
Those who submit written statements
must provide one original and three
copies of the statement for the record.
Persons who attend the meeting will be
allowed to question participants who
give oral presentations. We anticipate
that the proponents of this proposal will
attend the meeting and will answer
guestions about the proposal.

Any interested person shall have an
opportunity to appear and be heard
concerning the proposed Order.
However, the presiding officer may limit
the number of times and the amount of
time that any one person may be heard
and may exclude information that is
immaterial, irrelevant, or unduly
repetitious, in order to limit the amount
of cumulative material presented and to
avoid prolonging the meeting
unnecessarily.

Copies of the transcript of the meeting
will not be available for distribution
through the Hearing Clerk’s office.
However, the transcript will be available
for public inspection during normal
business hours. Anyone who would like
to buy a copy of the transcript should
make arrangements with the reporter at
the meeting.

Paperwork Reduction

In accordance with the Paperwork
Reduction Act of 1980 (44 U.S.C.
Chapter 35), the information collection
requirements contained in this action
will be submitted to OMB for approval.
This action sets forth the provisions for
establishing a nationwide, industry-
funded sheep and wool promotion,
research, education, and information
program. Information collection
requirements as required by this action
are necessary for the implementation of
this Order include:

(1) A report by each collecting person,
including processors and other persons
required to remit assessments to the
Board for live sheep or wool purchased
from the producer, feeder, or handler of
sheep or sheep products and by each
person marketing sheep or sheep
products of that person’s own
production and by each exporter of
sheep or greasy wool. The estimated
number of respondents for this report is
700. Each respondent will submit one
report per month, unless otherwise
prescribed by the Board, and the
estimated average reporting burden is
0.5 hours per response;

(2) A referendum ballot and
registration form/envelope, or absentee
ballot and registration form, to be
completed by producers, feeders, and
importers voting in an up-front
referendum. The estimated number of
respondents for this is approximately
25,000, (each of whom will submit one
response) and the estimated average
reporting burden is 0.10 hours per
response;

(3) A nomination form by which
certified organizations would nominate
producers, feeders, and importers for
membership on the Board. The
estimated number of respondents for
this form is 60 for the first year of the
Order, and 20 each year thereafter. Each
respondent will submit one response
per year, and the estimated average
reporting burden is 0.5 hours per
response;

(4) An advisory committee
membership background information
form to be completed by candidates
nominated by certified organizations for
appointment to the Board. The
estimated number of respondents for
this form is 240 during the first year of
the Order, and 80 each year thereafter.
Each respondent will submit one
response per year, and the estimated
average reporting burden is 0.5 hours
per response;

(5) An application for certification of
organization to be completed by eligible
organizations that request certification
in order to be eligible to nominate
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producers, feeders, and importers to the
Board. The estimated number of
respondents for this form is 70 (with
each submitting one response), and the
estimated average reporting burden is
0.5 hour per response; and

(6) A requirement to maintain
sufficient records to verify reports
submitted under the Order. The
estimated number of recordkeepers
needed to comply with this requirement
is 700, each of whom will have an
estimated annual reporting burden of
0.5 hours.

Comments concerning the
information collection requirements
contained in this action should also be
sent to the Office of Information and
Regulatory Affairs; Office of
Management and Budget; Washington,
D.C. 20503. Attention: Desk Officer for
Agricultural Marketing Service, USDA.

Background

The Act (7 U.S.C. 7101-7111),
approved October 22, 1994, authorizes
the Secretary to establish a national
sheep and wool promotion, research,
education, and information program.
The program will be funded by a
mandatory assessment on domestic
sheep producers, sheep feeders, and
exporters of live sheep and greasy wool
of 1-cent-per-pound on live sheep sold
and 2-cents- per-pound on greasy wool
sold. Importers will be assessed

1-cent-per-pound on live sheep
imported and the equivalent of 1-cent-
per-pound of live sheep for sheep
products imported as well as 2-cents-
per-pound of degreased wool or the
equivalent of degreased wool for wool
and wool products imported. Imported
raw wool will be exempt from
assessments. Each person who processes
or causes to be processed sheep or sheep
products of that person’s own
production, and who markets the
processed products, will be assessed the
equivalent of 1-cent-per-pound of live
sheep sold or 2-cents-per-pound of
greasy wool sold. All assessment rates
may be adjusted in accordance with
applicable provisions of the Act.

The Act provides for submission of
proposals for a sheep and wool
promotion, research, education, and
information order (Order). The Secretary
may propose the issuance of an Order,
or an association of sheep producers
may request the issuance of, and submit
a proposed Order. The Act provides that
when the Secretary decides to propose
an Order or receives a request and
proposal for an Order, the Secretary
shall publish the proposed Order and
give due notice and opportunity for
public comment.

The Department issued an invitation
to submit proposals for an initial Order
in the January 4, 1995, issue of the
Federal Register.

In response to the invitation to submit
proposals, the American Sheep Industry
Association (ASI), the sheep industry’s
producer member organization,
submitted a proposed Order. In
addition, the New Zealand Meat
Producers Board, the Australian Meat
and Live-stock Corporation, the Wools
of New Zealand, the National Lamb
Feeders Association, and the Lamb
Committee of the National Livestock
and Meat Board each submitted a partial
proposal.

The Department has also received
letters from other interested parties. The
Department did not consider these
letters to be proposals because they
primarily addressed information
relating to sections already established
under Act, and were therefore not
proposals to the proposed program.
Copies of these and the comments
received in response to this proposed
Order, will be available for public
inspection.

The Department is publishing ASI’s
proposal as Proposal I, the New Zealand
Meat Producers Board’s proposal as
Proposal Il, the Australian Meat and
Live-stock Corporation’s proposal as
Proposal 111, the Wools of New
Zealand'’s proposal as Proposal 1V, and
the National Lamb Feeders
Association’s proposal as Proposal V.
The Department has modified these
proposals slightly in order to (1) make
them consistent with the Act and other
similar national research and promotion
programs supervised by the Department,
(2) simplify the language and format of
some provisions, and (3) add certain
sections necessary for proper
administration of the Order by the
Department. The Department rejected
the proposal submitted by the Lamb
Committee of the National Livestock
and Meat Board and the proposal and its
rejection are discussed below.

Proposal |

The proposed Order submitted by ASI
is summarized as follows:

Sections 1280.101-1280.136 of the
proposal define certain words that are
used in the Order.

Sections 1280.201-1280.215 concern
the establishment, membership,
nominations, method of obtaining
nominations, certification of
organizations, term of office,
compensation, removal, and powers and
duties of the Board, which is the
governing body authorized to
administer the Order subject to the
oversight of the Secretary. These

sections also include provisions for: (1)
Budget review and approval, (2) the
maintenance of books and records by
the Board, (3) the investment of funds,
and (4) the use of assessments,
including reimbursement for expenses
incurred for the Department’s oversight
responsibilities.

Sections 1280.216-1280.222 of the
proposed Order establishes that the
membership of the Executive Committee
is comprised of 14 members, including
7 producer members elected from 7
regions reflecting sheep production and
sheep producers, 1 sheep feeder, 3
importers of sheep or sheep products,
and 3 elected officers of the Board. In
addition, these sections authorize the
Executive Committee to develop plans
and projects of promotion, research,
consumer information, education,
industry information, and producer
information with respect to sheep and
sheep products and to develop and
submit to the Board budgets of
anticipated expenses and disbursements
for program projects. The Secretary
must approve such plans, projects, or
budgets before they are implemented.

Section 1280.223 makes the Board
responsible for expenses of the Board
and the Executive Committee, as well as
for contracts and agreements that the
Board enters into.

Sections 1280.224-1280.228
establishes assessment rates on sheep
and sheep products as provided by the
Act.

Section 1280.229 authorizes each
Qualified State Sheep Board (QSSB) to
receive 20 percent of the total
assessments collected by the Board on
the marketing of domestic sheep and
domestic sheep products in any one
year from each State. However, no QSSB
would receive less than $2,500 per year.

Section 1280.230 establishes
collection procedures for each person
responsible for collecting the
assessment, fixes a 2 percent late
payment charge for past due
assessments, and authorizes the
Secretary to receive assessments on
behalf of the Board, if the Board is not
in place or is otherwise unable to collect
assessments. This section also
authorizes the Secretary to promulgate
rules and regulations concerning
assessments and the collection of
assessments.

Section 1280.231 prohibits funds
received under this program from being
used to influence Government action or
policy, with certain specified
exceptions. In addition, funds received
under this program that are used to
conduct plans or projects shall not (1)
make false or misleading claims on
behalf of sheep or sheep products or
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against a competing product or (2)
promote or advertise any sheep or sheep
products by brand or trade name
without the approval of the Board and
the concurrence of the Secretary.

Sections 1280.232-1280.235 contain
reporting and recordkeeping
requirements for persons subject to the
Order, and provide that all information
obtained by the Board or the
Department from books and reports
required by the Order would be kept
confidential. In addition, they provide
for a $1,000 penalty or imprisonment for
not more than 1 year, or both, for any
willful violation of the Order.

Sections 1280.240-1280.246 contain
miscellaneous provisions, including
provisions concerning the Secretary’s
authority; proceedings after the
termination of the Order; the effect of
termination or amendment of the Order;
personal liability of Board members;
patents, copyrights, inventions and
publications; amendments to the Order;
and separability of Order provisions.

Proposal Il

The New Zealand Meat Producers
Board (NZMPB) proposes that of the 25
importers represented on the Board, 6
should be representatives of sheepmeat
importers, and the remaining positions
should be proportionally allocated to
importers of wool and other sheep
products. We have accepted this
proposal for comment and identified it
in §1280.201 in the regulatory section
under Proposal II.

NZMPB proposes that organizations
that represent importers of sheep or
sheep products may make nominations
for representation of the importer unit.
We have accepted this proposal for
comment and identified it in §1280.202
in the regulatory section under Proposal
Il

NZMPB proposes that the Secretary
certify foreign producer organizations
that have historically represented
importer interests in the United States
market. We did not accept this proposal
because the Act (1) contemplates that
the Secretary would solicit importer
nominees from United States
organizations that have been certified
and represent importers of sheep and
sheep products and (2) does not
authorize the Secretary to certify foreign
producer organizations. Additionally,
NZMPB’s proposed criterion for
eligibility for certification, that limits
eligibility to—"“foreign producer
organizations with a history of
representing importer interests in the
United States market,”’—is not one of
the three specified criteria for
certification set forth in the Act.

NZMPB proposes that at least one of
the three importer members on the
Executive Committee should represent
importers of sheepmeat. We have
accepted this proposal for comment and
identified it in §1280.217 in the
regulatory section under Proposal Il.

NZMPB proposes that the rate of
assessment of sheep and sheep products
not be raised without an affirmative
determination by the Secretary, in
consultation with the Special Trade
Representative, and that such action
would not violate the United States’
obligations under the General
Agreements on Tariffs and Trade. We
did not accept this proposal because the
Secretary is already directed to act
pursuant to 7 U.S.C. 2278 and
consequently, it is not necessary to
include such request in the proposed
Order.

NZMPB proposes that the equivalent
of 1-cent-per-pound of live sheep
should be determined by applying the
dressing yield conversion factor
published annually by the Department.
We did not accept this proposal because
the Act gives the Secretary the latitude
to use the conversion factors that will
most accurately determine the live
sheep equivalents, and NZMPB’s
proposal would limit those calculations
to the dressing percentage (yield).

Proposal Il

The Australian Meat and Live-stock
Corporation (AMLC) proposes a
prohibition on the use of assessments
for country of origin-specific
promotions or programs. We have
accepted this proposal for comment and
identified it in §1280.223 in the
regulatory section under Proposal Ill.

Proposal IV

The Wools of New Zealand (WNZ)
proposes (1) that funds generated under
this subpart be used to promote a wide
range of wool products in the United
States, including interior textile
products, e.g., carpet, rugs, and
upholstery; and (2) that these funds be
used to promote wool generically rather
than to promote wool specifically grown
in the United States. We have accepted
this proposal and identified it in
§1280.223 in the regulatory section
under Proposal 1V.

Proposal V

The National Lamb Feeders
Association (NLFA) proposes that the
“national feeder organization” be
defined as the only (1) organization in
the United States chartered to represent
lamb feeders with open membership for
all interested in feeding lambs and (2)
organization eligible to submit the

names of 15 sheep feeders for
appointment to the 10 sheep feeder
positions on the Board. We did not
accept this proposal because it would
preclude other existing organizations,
new organizations, and/or successor
organizations from being eligible to
nominate feeders to the Board, thereby
restricting the opportunity for all
qualified organizations to participate in
the nomination process.

NLFA proposes that assessments
collected under the program be used to
promote “Fresh American Lamb.” We
have accepted this proposal for
comment and identified it in §1280.223
in the regulatory section under Proposal
V.

NLFA proposes that the Board use its
contracting powers to provide an annual
funding base to NLFA to assure
continuation of industry information
and education programs. This proposal
was not accepted because the Act does
not authorize such funding.

NLFA proposes that the assessment be
“phased-in” for the first 90 days after
the effective date of the Order, and that
lamb feeders be assessed ¥2-cent-per-
head-per-day, thus making
contributions to the program fair and
equitable. NLFA provided the following
example to illustrate its proposal: If a
feeder sells lambs 20 days or 60 days
after the effective date of the Order the
assessment would be calculated as
follows:

20 days x $0.005/head/day = $0.10/
head; or

60 days x $0.005/head/day = $0.30/
head.

We did not accept this proposal
because the Act contemplates that the
assessment rate of 1-cent-per-pound of
live sheep sold shall be the rate of
assessment on the effective date of any
Order.

Additionally, the Act makes no
provisions for modifying the assessment
rate for any particular group of persons
or type of sheep (i.e., feeder).

The Lamb Committee of the National
Livestock and Meat Board (Lamb
Committee) proposed that the Board
annually fund the Lamb Committee’s
projects and that the Lamb Committee
should receive not less than the amount
it currently receives through voluntary
contributions—approximately 2%>
percent of the estimated income to be
collected by the Board—to be used only
for research, education, and consumer
information projects. This proposal was
not accepted because the Act does not
authorize such funding.

Before the Department issues the final
Order that will be voted on in an up-
front referendum, it will analyze all
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written views received to date, as well
as written comments on the five
proposals published below. The
program will not become operational
unless and until producers, feeders, and
importers approve the program in the
up-front referendum.

In addition to Subpart A—Sheep and
Wool Promotion, Research, Education,
and Information Order—proposed
herein, the Department is proposing
procedures under this part for the
certification of organizations and the
nomination of sheep producers, feeders,
and importers for appointment to the
Board, in order to expedite as much as
possible the receipt of nominations for
appointment to the Board.

Subpart C—Procedures for
Certification of Organizations and
Nominations of Sheep Producers,
Feeders, and Importers for Appointment
to the National Sheep Promotion,
Research, and Information Board
(Board) is summarized as follows:

Sections 1280.400-1280.414 of this
part would establish procedures for
certification of organizations and
nominations of sheep producers,
feeders, and importers for appointment
to the Board.

List of Subjects in 7 CFR Part 1280

Administrative practice and
procedure, Advertising, Agricultural
research, Marketing agreements, Sheep
and sheep products, Reporting and
record keeping.

The full proposal and the four partial
proposals set forth below have not
received the approval of the Secretary.

We hereby propose that chapter XI of
title 7 of the Code of Federal
Regulations be amended as follows:

Proposal |

1. Part 1280 is proposed to be added
to read as follows:

PART 1280 SHEEP PROMOTION,
RESEARCH, AND INFORMATION

Subpart A—Sheep and Wool Promotion,
Research, Education, and Information Order

Sec.
Definitions

1280.101
1280.102
1280.103
1280.104
1280.105
1280.106
1280.107
1280.108
1280.109
1280.110
1280.111
1280.112
1280.113
1280.114
1280.115

Act.

Board.

Carbonized wool.
Certified organization.
Collecting person.
Consumer information.
Customs Service.
Degreased wool.
Department.
Education.

Executive committee.
Exporter.

Feeder.

Greasy wool.

Handler.

1280.116
1280.117
1280.118
1280.119
1280.120
1280.121
1280.122
1280.123
1280.124
1280.125
1280.126
1280.127
1280.128
1280.129
1280.130
1280.131
1280.132
1280.133
1280.134
1280.135 Wool.

1280.136 Wool products.

National Sheep Promotion, Research, and
Information Board

1280.201 Establishment and membership of
the Board.

1280.202 Nominations.

1280.203 Nominee’s agreement to serve.

1280.204 Appointment.

1280.205 Method of obtaining nominations.

1280.206 Vacancies.

1280.207 Certification of organizations.

1280.208 Term of office.

1280.209 Compensation.

1280.210 Removal.

1280.211 Powers and duties of the Board.

1280.212 Budgets.

1280.213 Books and records of the Board.

1280.214 Investment of funds.

1280.215 Use of assessments.

Executive Committee

1280.216 Establishment.
1280.217 Membership.
1280.218 Powers and duties.
1280.219 Term of office.
1280.220 Chairperson.
1280.221 Quorum.

1280.222 Vacancies.

Expenses
1280.223 Expenses.
Assessments

1280.224 Sheep purchases.

1280.225 Wool purchases.

1280.226 Direct processing.

1280.227 Export.

1280.228 Imports.

1280.229 Qualified State Sheep Board.
1280.230 Collection.

1280.231 Prohibition on use of funds.

Reports, Books, and Records

1280.232 Reports.

1280.233 Books and records.
1280.234 Use of information.
1280.235 Confidentiality.

Miscellaneous

1280.240 Right of the Secretary.

1280.241 Proceedings after termination.

1280.242 Effect of termination or
amendment.

1280.243 Personal liability.

1280.244 Patents, copyrights, invention,
and publication.

1280.245 Amendments.

1280.246 Separability.

Importer.

Industry information.
National feeder organization.
Part and subpart.

Person.

Processor.

Producer.

Producer information.
Promotion.

Pulled wool.

Qualified State Sheep Board.
Raw wool.

Research.

Secretary.

Sheep.

Sheep products.

State.

Unit.

United States.

Subpart B—[RESERVED]

Subpart C—Procedures for Certification of

Organizations and Nominations of Sheep

Producers, Feeders, and Importers for

Appointment to the National Sheep

Promotion, Research, and Information Board

1280.400 General.

1280.401 Definitions.

1280.402 Administration.

1280.403 Certification of eligibility.

1280.404 Application for certification.

1280.405 Review of certification.

1280.406 Notification of certification and
the listing of certified organizations.

1280.407 Solicitation of nominations for
appointment to the Board.

1280.408 Nominations of members for
appointment to the Board.

1280.409 Initial Board membership.

1280.410 Length of appointment to the
initial Board.

1280.411 Acceptance of appointment.

1280.412 Verification.

1280.413 Confidential treatment of
information.

1280.414 Paperwork Reduction Act
assigned number.

Subpart D—[Reserved]
Subpart E—[Reserved]
Authority: 7 U.S.C. 7101-7111.

Subpart A—Sheep and Wool Promotion,
Research, Education, and Information
Order

Definitions
§1280.101 Act.

The term ““Act’” means the Sheep
Promotion, Research, and Information
Act of 1994, 7 U.S.C 7101-7111; Public
Law No. 103-107; 108 Statute 4210,
enacted October 22, 1994, and any
amendments thereto.

§1280.102 Board.

The term ““Board’” means the National
Sheep Promotion, Research, and
Information Board established pursuant
to §1280.201.

81280.103 Carbonized wool.

The term “‘carbonized wool’ means
wool that has been immersed in a bath,
usually of mineral acids or acid salts,
that destroys vegetable matter in the
wool, but does not affect the wool fibers.

§1280.104 Certified organization.

The term “‘certified organization”
means any organization that has been
certified by the Secretary pursuant to
this part as being eligible to submit
nominations for membership on the
Board.

§1280.105 Collecting person.

The term “‘collecting person” means
any person who is responsible for
collecting an assessment pursuant to the
Act, this subpart and regulations
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prescribed by the Board and approved
by the Secretary, including processors
and any other persons who are required
to remit assessments to the Board
pursuant to this part, except that a
collecting person who is a market
agency; i.e., commission merchant,
auction market, or livestock market in
the business of receiving such sheep or
sheep products for sale on commission
for or on behalf of a producer or feeder
shall pass the collected assessments on
to the subsequent purchaser pursuant to
the Act, this subpart and the regulations
prescribed by the Board and approved
by the Secretary.

§1280.106 Consumer information.

The term ““‘consumer information”
means nutritional data and other
information that will assist consumers
and other persons in making evaluations
and decisions regarding the purchase,
preparation, or use of sheep products.

§1280.107 Customs Service.

The term ““Customs Service’” means
the U.S. Customs Service of the
Department of the Treasury.

§1280.108 Degreased wool.

The term “‘degreased wool”” means
wool from which the bulk of impurities
has been removed by processing.

§1280.109 Department.

The term ““Department’” means the
U.S. Department of Agriculture.

§1280.110 Education.

The term “‘education” means
activities providing information relating
to the sheep industry or sheep products
to producers, feeders, importers,
consumers, and other persons.

§1280.111 Executive Committee.

The term “Executive Committee”
means the Executive Committee of the
Board established under § 1280.216.

§1280.112 Exporter.

The term “‘exporter’” means any
person who exports domestic live sheep
or greasy wool from the United States.

8§1280.113 Feeder.

The term “‘feeder’” means any person
who feeds lambs until the lambs reach
slaughter weight.

§1280.114 Greasy wool.

The term “‘greasy wool’’ means wool
that has not been washed or otherwise
cleaned.

§1280.115 Handler.

The term “*handler” means any person
who purchases and markets greasy
wool.

§1280.116

The term “importer’” means any
person who imports sheep or sheep
products into the United States.

§1280.117

The term ““industry information”
means information and programs that
will lead to increased efficiency in
processing and the development of new
markets, marketing strategies, increased
marketing efficiency, and activities to
enhance the image of sheep or sheep
products on a national or international
basis.

§1280.118 National feeder
organization.

Importer.

Industry information.

The term “‘national feeder
organization’” means any organization of
feeders that has been certified by the
Secretary pursuant to the Act and this
part as being eligible to submit
nominations for membership on the
Board.

§1280.119 Part and subpart.

“Part” means the Sheep and Wool
Promotion, Research, Education, and
Information Order and all rules and
regulations issued pursuant to the Act
and the Order, and the Order itself shall
be a “subpart” of such part.

8§1280.120 Person.

The term “‘person’ means any
individual, group of individuals,
partnership, corporation, association,
cooperative, or any other legal entity.

§1280.121 Processor.

The term *‘processor’’ means any
person who slaughters sheep or
processes greasy wool into degreased
wool.

§1280.122 Producer.

The term ““producer” means any
person, other than a feeder, who owns
or acquires ownership of sheep.

8§1280.123 Producer information.

The term **producer information”
means activities designed to provide
producers, feeders, and importers with
information relating to production or
marketing efficiencies or developments,
program activities, or other information
that would facilitate an increase in the
consumption of sheep or sheep
products.

§1280.124 Promotion.

The term “promotion” means any
action (including paid advertising) to
advance the image and desirability of
sheep or sheep products, to improve the
competitive position, and stimulate

sales, of sheep products in the domestic
and international marketplace.

§1280.125 Pulled wool.

The term “pulled wool”” means wool
that is pulled from the skin of
slaughtered sheep.

§1280.126 Qualified State Sheep Board.

The term “Qualified State Sheep
Board” means a sheep and wool
promotion entity that (A) is authorized
by State statute or organized and
operating within a State, (B) receives
voluntary contributions or dues and
conducts promotion, research, or
consumer information programs with
respect to sheep or wool, or both, and
(C) is recognized by the Board as the
sheep and wool promotion entity within
the State; except that not more than one
QSSB shall exist in any State at any one
time.

§1280.127 Raw wool.

The term “‘raw wool’’ means greasy
wool, pulled wool, degreased wool, or
carbonized wool.

81280.128 Research.

The term “‘research’” means
development projects and studies
relating to the production (including the
feeding of sheep), processing,
distribution, or use of sheep or sheep
products, to encourage, expand,
improve, or make more efficient the
marketing of sheep or sheep products.

§1280.129 Secretary.

The term “‘Secretary’” means the
Secretary of Agriculture of the United
States or any other officer or employee
of the Department to whom authority
has been delegated, or to whom
authority may be delegated, to act in the
Secretary’s stead.

§1280.130 Sheep.

The term *‘sheep’ means ovine
animals of any age, including lambs.
§1280.131 Sheep products.

The term “‘sheep products’” means
products produced in whole or in part
from sheep, including wool and
products containing wool fiber.

§1280.132 State.

The term “‘State”” means each of the
50 States.
§1280.133 Unit.

The term “unit’” means each State,
group of States, or class designation that
is represented on the Board.

§1280.134 United States.

The term “United States”” means the
50 States and the District of Columbia.
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§1280.135 Wool.

The term ““wool’” means the fiber from
the fleece of a sheep.

§1280.136 Wool products.

The term ““wool products’” means
products produced, in whole or in part,
from wool and products containing
wool fiber.

National Sheep Promotion, Research,
and Information Board

§1280.201 Establishment and
membership of the Board.

There is hereby established a National
Sheep Promotion, Research, and
Information Board (Board) of 120
members. Members of the Board shall be
appointed by the Secretary from
nominations submitted in accordance
with this subpart. The seats shall be
apportioned as follows:

(a) Producers: For purposes of
nominating producers to the Board,
each State shall be represented by the
following number of members:

Board
mem-
bers

Unit

Alabama ........ccccceeviiiiiii e,
Alaska .....
Arizona ....
Arkansas ....
California ....
Colorado ....
Connecticut
Delaware ....
Florida ........
Georgia ...
Hawaii
Idaho ....
lllinois ......
Indiana ....
lowa
Kansas ....
Kentucky ....
Louisiana
Maine
Maryland
Massachusetts ......
Michigan
Minnesota ..
Mississippi
Missouri
Montana .....
Nebraska ...
Nevada
New Hampshire ....
New Jersey ...........
New Mexico ...
New York
North Carolina
North Dakota
Ohio
Oklahoma ..
Oregon
Pennsylvania ....
Rhode Island
South Carolina ......
South Dakota ........
Tennessee

RPARRPRRPNRRERNRRPNRRPRPRPRURRPRNRRPRPRPREPREPRPRNRRPNRRPRPRERLRIMRRREER

Board
mem-
bers

Unit

.............................................. 1
Vermont
Virginia ...........
Washington
West Virginia ....
Wisconsin
Wyoming

URRPRRPRPRRPWO

(b) Feeders. The feeder sheep industry
shall be represented by 10 members.

(c) Importers. Importers shall be
represented by 25 members.

(d) Alternates. A unit represented by
only one producer member may have an
alternate member appointed to ensure
representation at meetings of the Board.

§1280.202 Nominations.

(a) Producers. The Secretary shall
appoint producers and alternates to
represent units as specified under
§1280.201(a) of this subpart from
nominations submitted by organizations
certified under §1280.207. A certified
organization may submit only
nominations for producer
representatives and alternates if
appropriate from the membership of the
organization for the unit in which the
organization operates. To be represented
on the Board, each certified organization
shall submit to the Secretary at least 1.5
nominations for each seat on the Board
for which the unit is entitled to
representation. If a unit is entitled to
only one seat on the Board, the unit
shall submit at least two nominations
for the appointment.

(b) Feeders. The Secretary shall
appoint representatives of the feeder
sheep industry to seats established
under § 1280.201(b) from nominations
submitted by qualified national
organizations that represent the feeder
sheep industry. To be represented on
the Board, the industry shall provide at
least 1.5 nominations for each
appointment to the Board to which the
feeder sheep industry is entitled.

(c) Importers. The Secretary shall
appoint importers to seats established
under §1280.201(c) from nominations
submitted by qualified organizations
that represent importers. The Secretary
shall receive at least 1.5 nominations for
each appointment to the Board to which
importers are entitled.

(d) As soon as practicable, the
Secretary shall obtain nominations from
certified organizations. If no
organization is certified in a unit the
Secretary may use other means to obtain
nominations. A certified organization
shall only submit nominations for
positions on the Board representing

units in which such certified
organization can establish that it is
certified as eligible to submit
nominations for representation of that
unit of individual producers, feeders, or
importers residing in that unit.

(e) After the establishment of the
initial Board, the Department shall
announce when a vacancy does or will
exist. Nominations shall be initiated not
less than 6 months before the expiration
of the terms of the members whose
terms are expiring, in the manner
described in § 1280.205(b). In the case of
vacancies due to reasons other than the
expiration of term of office, successor
Board members shall be appointed
pursuant to § 1280.206.

(f) Where there is more than one
eligible organization representing
producers, feeders, or importers in a
State or unit, they may caucus and
jointly nominate a minimum of 1.5
qualified persons for each position
representing that State or unit on the
Board for which a member is to be
appointed. If joint agreement is not
reached with respect to any such
nominations, or if no caucus is held,
each certified organization may submit
nominations for each appointment to be
made to represent that State or unit.

(9) Nominations should be submitted
in order of preference and, for the initial
Board, in order of preference for
staggered terms. If the Secretary rejects
any nominations submitted and there
are insufficient nominations submitted
from which appointments can be made,
the Secretary may request additional
nominations under paragraphs (a), (b),
or (c) of this section.

§1280.203 Nominee’s agreement to
serve.

Any producer, feeder, or importer
nominated to serve on the Board, or as
an alternate, shall file with the Secretary
at the time of the nomination a written
agreement to:

(a) Serve on the Board if appointed;

(b) Disclose any relationship with any
organization that operates a qualified
State or regional program or has a
contractual relationship with the Board;
and

(c) Withdraw from participation in
deliberations, decision making, or
voting on matters that concern the
relationship disclosed under paragraph
(b).

§1280.204 Appointment.

From the nominations made pursuant
to §1280.202 above, the Secretary shall
appoint the members of the Board on
the basis of representation provided in
§1280.201 above.
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§1280.205 Method of obtaining
nominations.

(a) Initially Established Board.

(1) Producer and Alternate
Nominations. The Secretary shall
solicit, from organizations certified
under §1280.207, nominations for each
producer—s or alternate member’s seat
on the initially-established Board to
which a unit is entitled. If no such
organization exist, the Secretary shall
solicit nominations for appointments in
such manner as the Secretary
determines appropriate.

(2) Feeder and Importer Nominations.

The Secretary shall solicit, from
certified organizations that represent
feeders and importers, nominations for
each seat to which feeders or importers
are entitled. If no such organization
exists, the Secretary shall solicit
nominations for appointments in such
manner as the Secretary determines
appropriate. In determining whether an
organization is eligible to submit
nominations under this subparagraph,
the Secretary shall determine whether:

(A) The organization’s active
membership includes a significant
number of feeders or importers in
relation to the total membership of the
organization;

(B) There is evidence of stability and
permanency of the organization; and

(C) The organization has a primary
and overriding interest in representing
the feeder or importer segment of the
sheep industry.

(b) Subsequent Appointment.

(1) Producer Nominations. The
solicitation of nominations for
subsequent appointment to the Board
from eligible organizations certified
under §1280.207 shall be initiated by
the Secretary, with the Board securing
the nominations for the Secretary.

(2) Feeder and Importer Nominations.

The solicitation of feeder and importer
nominations for subsequent
appointment to the Board from
organizations certified in accordance
with §1280.205(a)(2).

8§1280.206 Vacancies.

To fill any vacancy occasioned by the
death, removal, resignation, or
disqualification of any member of the
Board, the Secretary shall appoint a
successor from the most recent list of
nominations for the position or from
nominations submitted by the Board.

§1280.207 Certification of
organizations.

(a) In general. The eligibility of any
State organization to represent
producers and to participate in the
making of nominations under this

subpart shall be certified by the
Secretary. The Secretary shall certify
any State organization that the Secretary
determines meets the eligibility criteria
established under paragraph (b) below.
An eligibility determination by the
Secretary shall be final.

(b) Basis for Certification.
Certification shall be based upon, in
addition to other available information,
a factual report submitted by the
organization that shall contain
information considered relevant and
specified by the Secretary, including:

(1) The geographic territory covered
by the active membership of the
organization;

(2) The nature and size of the active
membership of the organization,
including the proportion of the total
number of active producers represented
by the organization;

(3) Evidence of stability and
permanency of the organization;

(4) Sources from which the operating
funds of the organization are derived;

(5) The functions of the organization;
and

(6) The ability and willingness of the
organization to further the aims and
objectives of the Act.

(c) Primary Considerations. A primary
consideration in determining the
eligibility of an organization under this
paragraph shall be whether;

(1) The membership of the
organization consists primarily of
producers who own a substantial
quantity of sheep; and

(2) An interest of the organization is
in the production of sheep.

§1280.208 Term of office.

Each appointment to the Board shall
be for a term of 3 years, except that
appointments to the initially established
Board shall be proportionally for 1-year,
2-year, and 3-year terms. No person may
serve more than two consecutive 3-year
terms, except that elected officers shall
not be subject to the term limitation
while they hold office.

§1280.209 Compensation.

Board members shall serve without
compensation, but shall be reimbursed
for their reasonable expenses incurred
in performing their duties as Board
members.

§1280.210 Removal.

If the Secretary determines that any
person appointed under this part fails to
perform his or her duties properly or
engages in acts of dishonesty or willful
misconduct, the Secretary shall remove
the person from office. The Secretary
may remove a person appointed or
certified under this part, or any

employee of the Board, if the Secretary
determines that the person’s continued
service would be detrimental to the
purposes of the Act.

§1280.211 Powers and duties of the
Board.

The Board shall have the following
powers and duties:

(a) To elect officers of the Board,
including a chairperson, vice
chairperson, and secretary/treasurer;

(b) To administer this subpart in
accordance with its terms and
provisions;

(c) To recommend regulations to
effectuate the terms and provisions of
this subpart;

(d) To hold at least one annual
meeting and any additional meetings it
deems appropriate;

(e) To elect members of the Board to
serve on the Executive Committee;

(f) To approve or reject budgets
submitted by the Executive Committee;

(9) To submit budgets to the Secretary
for approval,;

(h) To contract with entities, if
necessary, to implement plans or
projects in accordance with the Act;

(i) To conduct programs of promotion,
research, consumer information,
education, industry information, and
producer information;

(j) To receive, investigate, and report
to the Secretary complaints of violations
of this subpart;

(k) To recommend to the Secretary
amendments to this subpart;

() To provide the Secretary with prior
notice of meetings of the Board to
permit the Secretary or a designated
representative to attend such meetings;

(m) To provide not less than annually
a report to producers, feeders, and
importers, accounting for the funds
expended by the Board, and describing
programs implemented under the Act;
and to make such report available to the
public upon request;

(n) To establish seven regions that, to
the extent practicable, contain
geographically contiguous States and
approximately equal numbers of sheep
producers and sheep production;

(o) To employ or retain necessary
staff; and

(p) To invest funds in accordance
with §1280.214.

§1280.212 Budgets.

(a) In general. The Board shall review
the budget submitted by the Executive
Committee, on a fiscal year basis, of
anticipated expenses and disbursements
by the Board, including probable costs
of administration and promotion,
research, consumer information,
education, industry information, and
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producer information projects. The
Board shall submit the budget to the
Secretary for the Secretary’s approval.

(b) Limitation. No expenditure of
funds may be made by the Board unless
such expenditure is authorized under a
budget or budget amendment approved
by the Secretary.

§1280.213 Books and records of the
Board.

The Board shall:

(a) Maintain such books and records,
which shall be made available to the
Secretary for inspection and audit, as
the Secretary may prescribe,

(b) Prepare and submit to the
Secretary, from time-to-time, such
reports as the Secretary may prescribe,
and

(c) Account for the receipt and
disbursement of all funds entrusted to
it. The Board shall cause its books and
records to be audited by an independent
auditor at the end of each fiscal year,
and a report of such audit to be
submitted to the Secretary.

§1280.214

The Board may invest, pending
disbursement, funds it receives under
this subpart, only in obligations of the
United States or any agency thereof, in
general obligations of any State or any
political subdivision thereof, in any
interest-bearing account or certificate of
deposit of a bank that is a member of the
Federal Reserve System, or in
obligations fully guaranteed as to
principal and interest by the United
States. Any income from any such
investment may be used for any purpose
for which the invested funds may be
used.

§1280.215 Use of assessments.

Investment of funds.

(a) Assessments received by the Board
shall be used by the Board for the
payment of expenses incurred in
administering this subpart, including a
reasonable reserve.

(b) The Board shall reimburse the
Secretary, from assessments collected,
for costs incurred in implementing and
administering the Order as provided for
under the Act.

Executive Committee
§1280.216 Establishment.

The Board shall establish an
Executive Committee of the Board to
assist the Board in the administration of
the terms and provisions of this subpart,
under the direction of the Board, and
consistent with the policies determined
by the Board.

§1280.217 Membership.

The Executive Committee shall be
comprised of 14 members. Eleven
members of the Executive Committee
shall be elected by the Board annually.
Of these members:

(1) One member shall represent each
of the seven regions established under
§1280.211(n) for a total of seven
members representing producers;

(2) One member shall represent
feeders; and

(3) Three members shall represent
importers.

The remaining three members of the
Executive Committee shall be the
elected officers of the Board.

§1280.218 Powers and duties.

(a) Plans and Projects. The Executive
Committee shall develop plans or
projects of promotion and advertising,
research, consumer information,
education, industry information, and
producer information, which plans or
projects shall be paid for with
assessments collected by the Board. The
plans or projects shall not become
effective until approved by the
Secretary.

(b) Budgets. The Executive Committee
shall be responsible for developing and
submitting to the Board, for Board
approval, budgets on a fiscal year basis
of the Board’s anticipated expenses and
disbursements, including the estimated
costs of advertising and promotion,
research, consumer information,
education, industry information, and
producer information projects. The
Board shall approve or disapprove such
budgets and, if approved, shall submit
them to the Secretary for the Secretary’s
approval.

8§1280.219 Term of office.

Terms of appointment to the
Executive Committee shall be for 1 year.

§1280.220 Chairperson.

The Chairperson of the Board shall
serve as chairperson of the Executive
Committee.

§1280.221 Quorum.

A quorum of the Executive Committee
shall consist of eight members.

§1280.222 Vacancies.

To fill any vacancy caused by the
death, removal, resignation, or
disqualification of any member of the
Executive Committee, the Board shall
elect a successor for the position
pursuant to §1280.217.

Expenses
§1280.223 Expenses.

(a) The Board shall be responsible for
all expenses of the Board and the
Executive Committee.

(b) Contracts and Agreements. Any
contract or agreement entered into by
the Board shall provide that:

(1) The contracting party shall
develop and submit to the Board a plan
or project of promotion, research,
education, consumer information,
industry information, and producer
information, together with a budget or
budgets that shall show estimated costs
to be incurred for such plan or project;
and

(2) No plan, project, contract, or
agreement shall become effective until it
has been approved by the Secretary.

(c) The contracting party shall:

(1) keep accurate records of all of its
transactions;

(2) account for funds received and
expended, including staff time, salaries,
and expenses expended on behalf of
Board activities;

(3) make periodic reports to the Board
of activities conducted; and

(4) make such other reports as the
Board or the Secretary may require.

Assessments
§1280.224 Sheep purchases.

(a) In general. Each person making
payment to a producer or feeder for
sheep purchased from the producer or
feeder shall be a collecting person and
shall collect an assessment from the
producer or feeder on each sheep sold
by the producer or feeder. Each such
producer or feeder shall pay such
assessment to the collecting person at
the rate set forth in paragraph (d) below.

(b) Remittances. Each processor
making payment to a producer, feeder,
or collecting person for sheep purchased
from the producer, feeder, or collecting
person shall be a collecting person and
shall collect an assessment from the
producer, feeder, or other collecting
person on each sheep sold by the
producer, feeder, or collecting person,
and each such producer, feeder, or
collecting person shall pay such
assessment to the processor at the rate
set forth in paragraph (d) below, and
such processor shall remit the
assessment to the Board.

(c) Processing. Any person who
purchases sheep for processing shall
collect the assessment from the seller
and remit the assessment to the Board.

(d) Rate. Except as otherwise
provided, the rate of assessment shall be
1-cent-per-pound of live sheep sold. The
rate of assessment may be raised or
lowered no more than 0.15 of a cent in
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any 1 year as recommended by the
Executive Committee and approved by
the Board and the Secretary. The rate of
assessment shall not exceed 2%>-cents-
per-pound.

§1280.225 Wool purchases.

(a) In general. Each person making
payment to a producer, feeder, or
handler of wool for wool purchased
from the producer, feeder, or handler
shall be a collecting person and shall
collect an assessment from the
producer, feeder, or handler on each
pound of greasy wool sold. The
producer, feeder, or handler shall pay
such assessment to the collecting person
at the rate set forth in (d) below.

(b) Remittances. Each processor
making payment to a producer, feeder,
handler, or collecting person for wool
purchased from the producer, feeder,
handler, or collecting person shall be a
collecting person and shall collect an
assessment from the producer, feeder,
handler, or other collecting person on
all wool sold by the producer, feeder,
handler, or collecting person, and each
such producer, feeder, handler, or
collecting person shall pay such
assessment to the processor at the rate
set forth in paragraph (d) below and
such processor shall remit the
assessment to the Board.

(c) Processing. Any person purchasing
greasy wool for processing shall collect
the assessment and remit the assessment
to the Board.

(d) Rate. Except as otherwise
provided, the rate of assessment shall be
2-cents-per-pound. The rate of
assessment may be raised or lowered no
more than 0.2 of a cent per pound in
any 1 year as recommended by the
Executive Committee and approved by
the Board and the Secretary. The rate of
assessment shall not exceed 4-cents-per-
pound of greasy wool.

§1280.226 Direct processing.

Each person who processes or causes
to be processed sheep or sheep products
of that person’s own production, and
markets such sheep or sheep products,
shall pay an assessment on such sheep
or sheep products at the time of sale at
a rate equivalent to the rate established
in §1280.224(d) or § 1280.225(d), as
appropriate, and shall remit such
assessment to the Board.

§1280.227 Export.

Each person who exports live sheep
or greasy wool shall remit the
assessment on such sheep or greasy
wool at the time of export, at a rate
equivalent to the rate established in
§1280.224(d) or §1280.225(d), as

appropriate, and shall remit such
assessment to the Board.

§1280.228

(a) In general. Each person who
imports sheep or sheep products or who
imports wool or products containing
wool (with the exception of raw wool)
into the United States shall pay an
assessment to the Board.

(b) Collection. The Customs Service is
authorized to collect and remit such
assessment to the Secretary for
disbursement to the Board.

(c) Rate for Sheep and Sheep
Products. The assessment rate for sheep
shall be 1-cent-per-pound of live sheep.
The assessment rate for sheep products
shall be the equivalent of 1-cent-per-
pound of live sheep, as determined by
the Secretary in consultation with the
domestic sheep industry. Such rates
may be raised or lowered no more than
0.15-cent-per-pound in any 1 year as
recommended by the Executive
Committee and approved by the Board
and the Secretary, but shall not exceed
2/>-cents-per-pound.

(d) Rate for Wool and Wool Products.
The assessment rate for wool and
products containing wool shall be 2-
cents-per-pound of degreased wool or
the equivalent of degreased wool. The
rate of assessment may be raised or
lowered no more than 0.2-cents-per-
pound in any 1 year, as recommended
by the Executive Committee and
approved by the Board and the
Secretary, but shall not exceed 4-cents-
per-pound of clean wool or the
equivalent.

(e) The Secretary shall issue
regulations regarding the assessment
rates for imported sheep and sheep
products. The Secretary may exclude
from assessment certain imported
products that contain de minimis levels
of sheep or sheep products and waive
the assessment on such products.

§1280.229 Qualified State Sheep
Boards.

Imports.

(a) Except as provided in paragraph
(b) below, 20 percent of the total
assessments collected by the Board on
the marketings of domestic sheep and
domestic sheep products in any 1 year
from a State shall be returned to the
QSSB of the State.

(b) No QSSB shall receive less than
$2,500 under paragraph (a) above in any
1 year.

(c) The Board shall establish
procedures with the approval of the
Secretary to account for funds expended
pursuant to paragraphs (a) and (b) of
this section.

§1280.230 Collection.

(a) Each person responsible for the
collection and remittance to the Board
of assessments under this subpart shall
do so on a monthly basis, unless the
Board, with the approval of the
Secretary, has specifically authorized
otherwise.

(b) Late Payment Charges. Any unpaid
assessments due the Board or from a
person responsible for remitting
assessments to the Board, shall be
increased by 2 percent each month
beginning with the day after the date
such assessments were due under this
subpart. Any assessments or late
payment charges that remain unpaid
shall be increased at the same rate on
the corresponding day of each month
thereafter until paid.

(c) Any unpaid assessments due to the
Board pursuant to § 1280.224,
§1280.225, §1280.226, and §1280.227
shall be increased 2 percent each month
beginning with the day following the
date such assessments were due. Any
remaining amount due, which shall
include any unpaid charges previously
made pursuant to this paragraph, shall
be increased at the same rate on the
corresponding day of each month
thereafter until paid. For the purposes of
this paragraph, any assessment
determined at a date later than the date
prescribed by this subpart because of a
person’s failure to submit a timely
report to the Board shall be considered
to have been payable by the date it
would have been due if the report had
been timely filed. The date of payment
is the applicable postmark date or the
date of receipt by the Board, whichever
is earlier.

(d) If the Board is not in place by the
date the first assessments are to be
collected, the Secretary shall have the
authority to receive assessments and
invest them on behalf of the Board, and
shall pay such assessments and any
interest earned to the Board when it is
formed. The Secretary shall have the
authority to promulgate rules and
regulations concerning assessments and
the collection of assessments if the
Board is not in place or is otherwise
unable to develop such rules and
regulations.

81280.231 Prohibition on use of
funds.

(a) Except as otherwise provided in
paragraph (b) below, no funds collected
by the Board under this subpart shall be
used in any manner for the purpose of
influencing any action or policy of the
United States Government, any foreign
or State Government, or any political
subdivision thereof.



Federal Register / Vol. 60, No. 106 / Friday, June 2, 1995 / Proposed Rules

28757

(b) The prohibition in paragraph (a)
shall not apply:

(1) To the development and
recommendation of amendments to this
subpart; or

(2) To the communication to
appropriate government officials, in
response to a request made by the
officials, of information relating to the
conduct, implementation, or results of
promotion, research, consumer
information, education, industry
information, or producer information
activities under this subpart;

(c) A plan or project conducted
pursuant to this title shall not make
false or misleading claims on behalf of
sheep or sheep products or against a
competing product.

(d) No such plans or projects shall be
undertaken to promote or advertise any
sheep or sheep products by brand or
trade name without the approval of the
Board and the concurrence of the
Secretary.

Reports, Books, and Records
§1280.232 Reports.

(a) Each collecting person, including
processors and other persons required to
remit assessments to the Board pursuant
to §1280.224(b) for live sheep, each
person who markets sheep products of
that person’s own production and each
exporter of sheep shall report to the
Board information pursuant to
regulations prescribed by the Board and
approved by the Secretary. Such
information may include:

(1) The number of sheep purchased,
initially transferred or which, in any
other manner, are subject to the
collection of assessment, and the dates
of such transaction;

(2) The number of sheep imported or
exported, or the equivalent thereof of
sheep products imported;

(3) The amount of assessment
remitted;

(4) An explanation for the remittance
of any assessment that is less than the
pounds of sheep multiplied by the
assessment rate; and

(5) The date any assessment was paid.

(b) Each collecting person, including
processors and other persons required to
remit assessments to the Board pursuant
to §1280.225(b) for wool purchased
from the producer or handler of wool or
wool products, each person purchasing
greasy wool for processing, each
importer of wool or wool products
(except raw wool), each exporter of
greasy wool, and each person who
markets wool of that person’s own
production shall report to the Board
information pursuant to regulations
prescribed by the Board and approved

by the Secretary. Such information may
include:

(1) The amount of wool purchased,
initially transferred or in any other
manner subject to the collection of
assessment, and the dates of such
transaction;

(2) The amount of wool imported
(except raw wool) or the equivalent
thereof of wool products imported or
the amount of greasy wool exported;

(3) The amount of assessment
remitted;

(4) An explanation for the remittance
of an assessment that is less than the
pounds of wool multiplied by the
assessment rate; and

(5) The date any assessment was paid.

§1280.233 Books and records.

(a) Each collecting person, including
processors and other persons required to
remit assessments to the Board, each
importer of sheep or sheep products
(except raw wool), and exporter of
sheep or greasy wool, and each person
who markets sheep products of that
person’s own production, shall maintain
and make available for inspection such
books and records as may be required by
regulations prescribed by the Board and
approved by the Secretary, including
records necessary to verify any required
reports. Such records shall be
maintained for the period of time
prescribed by the regulations issued
hereunder.

(b) Document Evidencing Payment of
Assessments. Each collecting person
responsible for collecting an assessment
paid pursuant to this subpart, other than
a person who slaughters sheep or
markets sheep products of his or her
own production for sale, is required to
give the person or collecting person
from whom the collecting person
collected an assessment written
evidence of payment of the assessments
paid pursuant to this Subpart. Such
written evidence serving as a receipt
shall include:

(1) Name and address of the collecting
person;

(2) Name of the producer who paid
the assessment;

(3) Number of head of sheep or
pounds of wool sold;

(4) Total assessments paid by the
producer;

(5) Date; and

(6) Such other information as the
Board, with the approval of the
Secretary, may require.

§1280.234 Use of information.

Information from records or reports
required pursuant to this subpart shall
be made available to the Secretary as is
appropriate to the administration or

enforcement of the Act, this subpart or
any regulation issued under the Act. In
addition, the Secretary shall authorize
the use under this part of information
that is accumulated under laws or
regulations other than the Act or
regulations issued under the Act
regarding persons paying producers,
feeders, importers, handlers, or
processors.

§1280.235 Confidentiality.

(a) All information from records or
reports required pursuant to this subpart
shall be kept confidential by all officers
and employees of the Department and of
the Board. Such information may be
disclosed only if the Secretary considers
the information relevant, the
information is disclosed only in a suit
or administrative hearing brought at the
direction or on the request of the
Secretary, or to which the Secretary or
any officer of the United States is a
party, and the information relates to the
Act.

(b) Administration. No information
obtained under the authority of this
subpart may be made available to any
agency or officer of the Federal
Government for any purpose other than
the implementation of the Act and any
investigatory or enforcement action
necessary for the implementation of the
Act.

(c) General Statements. Nothing in
paragraph (a) may be deemed to
prohibit:

(1) the issuance of general statements,
based on the reports of the number of
persons subject to this subpart or
statistical data collected therefrom,
which statements do not identify the
information furnished by any person, or

(2) the publication, by direction of the
Secretary, of the name of any person
violating this subpart and a statement of
the particular provisions of this subpart
violated by such person.

(d) Penalty. Any person who willfully
violates the provisions of this subpart,
on conviction, shall be subject to a fine
of not more than $1,000, or to
imprisonment for not more than 1 year,
or both, and if the person is an officer
or employee of the Board or the
Department, that person shall be
removed from office.

Miscellaneous
§1280.240 Right of the Secretary.

All fiscal matters, programs or
projects, bylaws, rules or regulations,
reports, or other substantive actions
proposed, and prepared by the Board
shall be submitted to the Secretary for
approval.
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§1280.241 Proceedings after
termination.

(a) Upon the termination of this
subpart, the Board shall recommend not
more than five of its members to the
Secretary to serve as trustees for the
purpose of liquidating the affairs of the
Board. Such persons, upon designation
by the Secretary, shall become trustees
of all the funds and property owned, in
the possession of or under the control of
the Board, including any claims of the
Board against third parties that exist at
the time of such termination.

(b) The trustees shall:

(1) Act as trustees until discharged by
the Secretary;

(2) Carry out the obligations of the
Board under any contracts or
agreements entered into by the Board
pursuant to § 1280.223(b);

(3) From time to time account for all
receipts and disbursements and deliver
all property on hand, together with all
books and records of the Board and of
the trustees, to such persons as the
Secretary may direct; and

(4) Upon the request of the Secretary,
execute such assignment of other
instruments necessary or appropriate to
transfer to such persons full title and
right to all of the funds, property, and
claims of the Board or the trustees
pursuant to this subpart.

(c) Any person to whom funds,
property or claims have been transferred
or delivered pursuant to this subpart
shall be subject to the same obligation
imposed upon the Board and upon the
trustees.

(d) Any residual funds not required to
pay the necessary costs of liquidation
shall be turned over to the Secretary to
be used, to the extent practicable, for
continuing one or more of the
promotion, research, consumer
information, education, industry
information, and producer information
plans or projects authorized pursuant to
this subpart.

§1280.242 Effect of termination or
amendment.

Unless otherwise expressly provided
by the Secretary, the termination of this
subpart or of any regulation issued
pursuant thereto, or the issuance of any
amendment to either thereof, shall not:

(a) Affect or waive any right, duty,
obligation, or liability that has arisen or
may hereafter arise in connection with
any provision of this subpart or any
regulation issued thereunder; or

(b) Release or extinguish any violation
of this subpart or any regulation issued
thereunder; or

(c) Affect or impair any rights or
remedies of the United States, the

Secretary or any person with respect to
any such violation.

§1280.243 Personal liability.

No member, employee, or agent of the
Board, including employees, agents, or
Board members of the QSSB, acting
pursuant to the authority provided in
this subpart, shall be held personally
responsible, either individually or
jointly, in any way whatsoever, to any
person for errors in judgment, mistakes,
or other acts of either commission or
omission, of such member, employee, or
agent except for acts of dishonesty or
willful misconduct.

§1280.244 Patents, copyrights,
inventions, and publication.

Any patents, copyrights, inventions,
or publications developed through the
use of funds remitted to the Board under
the provisions of this subpart shall be
the property of the United States
Government as represented by the
Board, and shall, along with any rents,
royalties, residual payments, or other
income from the rental, sales, leasing,
franchising, or other uses of such
patents, copyrights, inventions, or
publications, inure to the benefit of the
Board. Upon termination of this subpart,
§1280.240 shall apply to determine
disposition of all such property.

§1280.245 Amendments.

Amendments to the subpart may be
proposed, from time to time, by the
Board or by any interested person
affected by the provisions of the Act,
including the Secretary.

§1280.246 Separability.

If any provision of this subpart is
declared invalid or its applicability to
any person or circumstances is held
invalid, the validity of the remainder of
this subpart of the applicability thereof
to other persons or circumstances shall
not be affected thereby.

Proposal 1l

§1280.201 Establishment and
membership of the Board.

(c) Importers. Importers shall be
represented by 25 members. At least six
members shall represent importers of
sheepmeat, and the remaining importer
positions shall be proportionally
allocated to importers of wool and
sheep and sheep products.

§1280.202 Nominations.

(c) Importers. The Secretary shall
appoint importers to seats established
under § 1280.201(c), with nominations
for representation of the importer unit
made by organizations which represent
importers of sheep or sheep products.

Executive Committee
§1280.217 Membership.

(3) Three members of the Executive
Committee shall represent importers,
and at least one importer member shall
represent sheepmeat importers.

Proposal Il1
Expenses
§1280.223 Expenses.

(d) The use of assessments for country
of origin-specific promotions or
programs is prohibited.

Proposal 1V
Expenses
§1280.223 Expenses.

(d) Funds generated under this
subpart shall be used to promote a wide
range of wool products in the United
States including interior textile
products, e.g., carpet, rugs, and
upholstery.

(e) Funds generated under this
subpart shall be used to promote wool
generically rather than to promote wool
specifically grown in the United States.

Proposal V
Expenses
§1280.223 Expenses.

(d) Funds generated under this
subpart shall be used for the promotion
of “Fresh American Lamb.”

Subpart B—[Reserved]

Subpart C—Procedures for Certification of
Organizations and Nominations of Sheep
Producers, Feeders, and Importers for
Appointment to the National Sheep
Promotion, Research, and Information Board

PART 1280—SHEEP PROMOTION,
RESEARCH, AND INFORMATION

1280.400 General.

1280.401 Definitions.

1280.402 Administration.

1280.403 Certification of Eligibility.

1280.404 Application for Certification.

1280.405 Review of Certification.

1280.406 Notification of Certification and
the Listing of Certified Organizations.

1280.407 Solicitation of Nominations for
Appointment to the Board.

1280.408 Nominations of Members for
Appointment to the Board.

1280.409 Initial Board Membership.

1280.410 Length of Appointment to Initial
Board.

1280.411 Acceptance of Appointment.

1280.412 Verification.

1280.413 Confidential Treatment of
Information.

1280.414 Paperwork Reduction Act
Assigned Number.

§1280.400 General.

The Secretary shall determine which
organizations are certified as eligible to
nominate sheep producers and



Federal Register / Vol. 60, No. 106 / Friday, June 2, 1995 / Proposed Rules

28759

alternates, sheep feeders, and importers
of sheep and sheep products (excluding
importers that import only raw wool) for
appointment to the Board. The making
and receiving of the nominations shall
be conducted in accordance with this
Subpart.

§1280.401 Definitions.

As used in this subpart:

(a) The term “Act’” means the Sheep
Promotion, Research, and Information
Act of 1994, 7 U.S.C. 7101-7111, Public
Law 103-407, 108 Statute 4210, enacted
October 22, 1994, and any amendments
thereto.

(b) The term ““Board” means the
National Sheep Promotion, Research,
and Information Board.

(c) The term ““carbonized wool”
means wool that has been immersed in
a bath, usually of mineral acids or acid
salts, that destroys vegetable matter in
the wool, but does not affect the wool
fibers.

(d) The term ““Department” means the
U.S. Department of Agriculture.

(e) The term “‘feeder’” means any
person who feeds lambs until the lambs
reach slaughter weight.

(f) The term “importer’” means any
person who imports sheep or sheep
products into the United States.

(9) The term “Livestock and Seed
Division” means the Livestock and Seed
Division of the Department’s
Agricultural Marketing Service.

(h) The term ““National feeder
organization” means any organization of
feeders that has been certified by the
Secretary pursuant to the Act and this
part as being eligible to submit
nominations for membership on the
Board.

(i) The term “‘person’ means any
individual, group of individuals,
partnership, corporation, association,
cooperative, or any other legal entity.

(i) The term ““producer” means any
person, other than a feeder, who owns
or acquires ownership of sheep.

(k) The term “‘raw wool’’ means
greasy wool, pulled wool, degreased
wool, or carbonized wool.

(I) The term **Secretary’ means the
Secretary of Agriculture of the United
States or any officer or employee of the
Department to whom authority has been
delegated, or to whom authority may be
delegated to act in the Secretary’s stead.

(m) The term ““sheep’ means ovine
animals of any age, including lambs.

(n) The term “‘sheep products’” means
products produced in whole or in part
from sheep, including wool and
products containing wool fiber.

(0) The term ““State”” means each of
the 50 States.

(p) The term ““unit” means each State,
group of States or class designation that
is represented on the Board.

(q) The term “United States’” means
the 50 States and the District of
Columbia.

(r) The term “wool” means the fiber
from the fleece of a sheep.

(s) The term “wool products’” means
products produced, in whole or in part,
from wool and products containing
wool fiber.

§1280.402 Administration.

The Livestock and Seed Division shall
have the responsibility of administering
the provisions of this subpart.

§1280.403 Certification of eligibility.

(a) State Organizations. Requirements
for Certification. The Secretary shall
certify any State organization that the
Secretary determines meets the criteria
established under paragraphs (a) and (b)
of this section to be eligible for
certification to nominate producer
members and alternate producer
members to the Board. Certification for
State producer organizations shall be
based upon:

(1) The geographic territory covered
by the active membership of the
organization;

(2) The nature and size of the active
membership of the organization,
including the proportion of the total
number of active producers represented
by the organization;

(3) Evidence of stability and
permanency of the organization;

(4) Sources from which the operating
funds of the organization are derived;

(5) The functions of the organization;
and

(6) The ability and willingness of the
organization to further the aims and
objectives of the Act.

(b) Primary Considerations. A primary
consideration in determining the
eligibility of a State producer
organization under this paragraph shall
be whether:

(1) The membership of the
organization consists primarily of
producers who own a substantial
quantity of sheep; and

(2) An interest of the organization is
in the production of sheep.

(c) Feeder and Importer
Organizations. Requirements for
certification.

The Secretary shall certify any
national feeder organization and
qualified importer organization that the
Secretary determines meets the
following criteria to be eligible for
certification to nominate feeders and
importers to the Board:

(1) The organization’s active
membership includes a significant

number of feeders or importers in
relation to the total membership of the
organization;

(2) There is evidence of stability and
permanency of the organization; and

(3) The organization has a primary
and overriding interest in representing
the feeder or importer segment of the
sheep industry.

(d) The Secretary may also consider
additional information that the
Secretary deems relevant and
appropriate. The Secretary’s
determination as to eligibility shall be
final.

§1280.404 Application for
certification.

Any organization that meets the
eligibility criteria for certification
specified in § 1280.403 is entitled to
apply to the Secretary for such
certification of eligibility to nominate
sheep producers, feeders, or importers
for appointment to the Board. The
Secretary may require third party
verification of information submitted by
organizations, in determining their
eligibility. To apply, such organization
must submit a completed ““Application
for Certification of Organization” form.
Copies may be obtained from the
Livestock and Seed Division; AMS—
USDA, Room 2606-S; P.O. Box 96456;
Washington, D.C. 20090-6456.
(Telephone: 202/720-1115)

§1280.405 Review of certification.

The Secretary may terminate or
suspend certification or eligibility of
any organization or association if it
ceases to comply with the certification
or eligibility criteria set forth in this
subpart. The Secretary may require any
information deemed necessary to
ascertain whether the organization may
remain certified or eligible to make
nominations. The Secretary may require
third party verification of information
submitted by organizations in
determining their eligibility to continue
making nominations.

§1280.406 Notification of certification
and the listing of certified organizations.

Organizations shall be notified in
writing whether they are eligible to
nominate sheep producers, feeders, or
importers as members to the Board or
not. A copy of the certification or
eligibility determination shall be
furnished to certified or eligible
organizations. Copies shall also be
available for inspection in the Livestock
and Seed Division.
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§1280.407 Solicitation of nominations
for appointment to the Board.

In general, as soon as practicable after
this subpart becomes operational,
nominations for appointment to the
initial Board shall be obtained from
certified producer, feeder, and importer
organizations by the Secretary.

(a) Initially Established Board.

(1) Producer and Alternate
Nominations. The Secretary shall solicit
from organizations certified under
§1280.403 (a) and (b) nominations for
each producer or alternate member seat
on the initially established Board to
which a unit is entitled. If no such
organization exists, the Secretary shall
solicit nominations for appointments in
such manner as the Secretary
determines appropriate.

(2) Feeder and Importer Nominations.
The Secretary shall solicit from
organizations certified under
§1280.403(c) nominations for each
feeder or importer member on the
initially established Board to which a
unit is entitled. If no such organization
exists, the Secretary shall solicit
nominations for appointment in such
manner as the Secretary determines
appropriate.

§1280.408 Nomination of members for
appointment to the Board.

(1) In general. All nominations to the
Board shall be made in the following
manner:

(a) Producers. The Secretary shall
appoint sheep producer and alternate
members to represent units as specified
under §1280.409 (a) and (b) of this
subpart, from nominations submitted by
organizations certified under
§1280.403. A certified organization may
only submit nominations for producer
representatives and alternates if
appropriate from the membership of the
organization for the unit in which the
organization operates. To be represented
on the Board, each certified organization
shall submit to the Secretary at least 1.5
nominations for each seat on the Board
for which the unit is entitled to
representation. If a unit is entitled to
only one seat on the Board, the unit
shall submit at least two nominations
for the appointment. If a producer
member and a producer alternate
member are to be appointed to represent
the unit, at least three nominations must
be submitted for the two positions.

(b) Feeders. The Secretary shall
appoint representatives of the feeder
sheep industry to seats established
under §1280.409(c), from nominations
submitted by qualified national
organizations certified under § 1280.403
that represent the feeder sheep industry.

To be represented on the Board, the
industry shall provide at least 1.5
nominations for each appointment to
the Board to which the feeder sheep
industry is entitled.

(c) Importers. The Secretary shall
appoint importers to seats established
under § 1280.409(d) from nominations
submitted by qualified organizations
certified under § 1280.403 that represent
importers of sheep and sheep products.
The Secretary shall receive at least 1.5
nominations for each appointment to
the Board to which importers are
entitled.

(d) After the establishment of the
initial Board, the Department shall
announce when a vacancy does or will
exist. Nominations for subsequent
appointments shall be initiated by the
Secretary with the Board securing the
nominations from certified producer
organizations. Feeder and importer
nominees shall be submitted directly to
the Secretary by certified feeder and
importer organizations. Nominations
shall be initiated not less than 6 months
before the expiration of the terms of the
members whose terms are expiring, in
the manner as described in this section.
In the case of vacancies caused by the
death, removal, resignation, or
disqualification of any member of the
Board, the Secretary shall appoint a
successor from the most recent list of
nominations for the position or from
nominations submitted by the Board for
producers or from certified feeder or
importer organizations for feeders and
importers.

(e) Where there is more than one
eligible organization representing
producers in a State or unit, or
representing feeders, or importers, they
may caucus and jointly nominate a
minimum of 1.5 qualified persons for
each position representing that unit on
the Board for which a producer member
or producer alternate member is to be
appointed. If they cannot agree on any
such nominations, or if no caucus is
held, each eligible organization may
submit to the Secretary at least 1.5
nominations for each seat on the Board
for which the unit is entitled to
representation. If a unit is entitled to
only one seat on the Board, the unit
shall submit at least two nominations
for the appointment to represent that
unit.

(f) Nominations should be submitted
in order of preference and, for the initial
Board, in order of preference for
staggered terms. If the Secretary rejects
any nominations submitted and there
are insufficient nominations submitted
from which appointments can be made,
the Secretary may request additional

nominations under paragraph (a), (b), or
(c) above.

(2) Official Nomination Forms. A
“Nomination for Appointment to the
National Sheep Promotion, Research,
and Information Board’ must be used to
nominate producers, feeders, or
importers for appointment to the Board.
An “Advisory Committee Membership
Background Information” form must be
completed by each nominee listed on
the “Nomination for Appointment to the
National Sheep Promotion, Research,
and Information Board” and must be
attached to that form. Official
nomination forms and additional
information on nominations are
available from the Marketing Programs
Branch; Livestock and Seed Division;
AMS-USDA, Room 2606-S; P.O. Box
96456; Washington, D.C. 20090-6456
(Telephone: 202/720-1115).

(3) The Secretary may reject any
nomination submitted under subsection
(1) of this section. If there are
insufficient nominations from which to
appoint members to the Board because
the Secretary rejected the nominations
submitted by a State or unit, the State
or unit shall submit additional
nominations, as provided in paragraph
(1) of this section.

§1280.409 Initial Board membership.

(a) Base Membership. The number of
producer members appointed to the
Board from each State or unit shall be
allocated as follows:

Alabama 1; Alaska 1; Arizona 1;
Arkansas 1; California 5; Colorado 4;
Connecticut 1; Delaware 1; Florida 1;
Georgia 1; Hawaii 1; Idaho 2; Illlinois 1;
Indiana 1; lowa 2; Kansas 1; Kentucky
1; Louisiana 1; Maine 1; Maryland 1;
Massachusetts 1; Michigan 1; Minnesota
2; Mississippi 1; Missouri 1; Montana 5;
Nebraska 1; Nevada 1; New Hampshire
1; New Jersey 1; New Mexico 2; New
York 1; North Carolina 1; North Dakota
2; Ohio 1; Oklahoma 1; Oregon 2;
Pennsylvania 1; Rhode Island 1; South
Carolina 1; South Dakota 4; Tennessee
1; Texas 10; Utah 3; Vermont 1; Virginia
1; Washington 1; West Virginia 1;
Wisconsin 1; and Wyoming 5.

(b) Alternate Members. A unit
represented by only one producer
member may have an alternate producer
member appointed to ensure
representation at meetings of the Board.

(c) Feeders. The feeder sheep industry
shall be represented by ten members.

(d) Importers. Importers shall be
represented by 25 members.

§1280.410 Length of appointment to
the initial Board.

When the Secretary appoints the
members to the initial Board, the
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Secretary shall also specify the term of
office for each member. To the extent
practicable, one-third of the members
shall serve for 1-year, one-third shall
serve for 2-years, and one-third shall
serve for 3-years. No person may serve
more than two consecutive 3-year terms,
except that elected officers shall not be
subject to the term limitation while they
hold office.

§1280.411 Acceptance of
appointment.

Producers, feeders, and importers
nominated to the Board must confirm in
writing their intent to serve if
appointed, to disclose any relationship
with any organization that operates a
qualified State or regional program or
has a contractual relationship with the
Board and to withdraw from
participation in deliberations, decision
making, or voting on matters that
concern the aforementioned disclosed
relationships.

§1280.412 Verification.

The Secretary shall have the right to
examine at any time the books,
documents, papers, records, files, and
facilities of nominating units as the
Secretary deems necessary to verify the
information submitted and to procure
such other information as may be
required to determine whether the unit
is eligible to nominate sheep producers,
feeders, or importers for appointment to
the Board.

§1280.413 Confidential treatment of
information.

All documents submitted in
accordance with this subpart shall be
kept confidential by all employees of
the Department. Nothing in this section
shall be deemed to prohibit the
disclosure of such information so
furnished or acquired as the Secretary
deems relevant and then only in the
issuance of general statements based
upon the reports of a number of persons
subject to the Order or statistical data
collected therefrom, when such a
statement or data does not identify the
information furnished by any one
person.

§1280.414 Paperwork Reduction Act
assigned number.

The control number assigned to the
information collection requirements in
Part 1280 by OMB pursuant to the
Paperwork Reduction Act of 1980 is
OMB 0581-0093.

Subpart D—[Reserved]
Subpart E—[Reserved]
Dated: May 26, 1995.
Lon Hatamiya,
Administrator.
[FR Doc. 95-13485 Filed 6—1-95; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 94-NM-191-AD]

Airworthiness Directives; Airbus Model
A310 and A300-600 Series Airplanes
Equipped with SOGERMA-SOCEA
Pilot, Co-Pilot, and Third Occupant
Seats

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Supplemental notice of
proposed rulemaking; reopening of
comment period.

SUMMARY: This document revises an
earlier proposed airworthiness directive
(AD), applicable to certain Airbus
Model A310 and A300-600 series
airplanes, that would have required
repetitive inspections to detect
distortion and/or cracks on the
attachment brackets of the backrest
recline control locks of certain seats.
That proposed AD would have also
required replacement of cracked or
distorted brackets and their associated
attachment fittings with new parts,
which would have terminated the
repetitive inspection requirements. That
proposal was prompted by a report of
failure of the bracket of the backrest
recline control lock on a seat due to
fatigue-related cracking. This action
revises the proposed rule by requiring
repetitive inspections following
replacement of cracked or distorted
brackets and by providing a new
optional terminating modification for
the repetitive inspections. The actions
specified by this proposed AD are
intended to prevent fatigue-related
cracking and/or distortion, which could
result in failure of the seat backrest
attach fitting, and the subsequent
uncommanded 50° angle recline of the
pilot or co-pilot seat; this situation
could lead to the temporary inability of
the pilots to control the airplane.
DATES: Comments must be received by
June 23, 1995.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport

Airplane Directorate, ANM-103,
Attention: Rules Docket No. 94—-NM—
191-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
SOGERMA-SOCEA, Group Aerospatiale,
Product Support Department, B.P. 109,
17303 Rochefort Cedex, France. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT:
Stephen Slotte, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(206) 227-2797; fax (206) 227-1320.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 94-NM-191-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
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94-NM-191-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to add an airworthiness
directive (AD), applicable to certain
Airbus Model A310 and A300-600
series airplanes, was published as a
notice of proposed rulemaking (NPRM)
in the Federal Register on December 16,
1994 (59 FR 64872). That NPRM would
have required repetitive detailed visual
inspections to detect distortion and/or
cracks on the attachment brackets of the
seat backrest recline control locks. That
NPRM would have also required
replacement of both of the brackets and
their associated attachment fittings with
new parts; this replacement would have
constituted terminating action for the
repetitive inspection requirements. That
NPRM was prompted by a report of
failure of the bracket of the backrest
recline control lock on a seat due to
fatigue-related cracking. Fatigue cracks
and/or distortion of the bracket of the
backrest recline control lock, if not
detected and corrected in a timely
manner, could result in failure of the
seat backrest attach fittings, and the
subsequent uncommanded 50° angle
recline of the pilot or co-pilot seat; this
situation could lead to the temporary
inability of the pilots to control the
airplane.

Due consideration has been given to
the comments received in response to
the NPRM:

Two commenters request that the
FAA revise the proposed rule to include
SOGERMA-SOCEA Service Bulletin 25—
233 as an optional terminating
modification for the repetitive
inspection requirements.

The FAA concurs. Since the issuance
of that NPRM, SOGERMA-SOCEA has
issued Service Bulletin 25-233,
Revision 1, dated January 9, 1995,
which describes procedures for
modification of the backing of the
control locks fittings of the backrest
recline. This modification involves
replacing lock washers with a back-plate
and a flat washer. Accomplishment of
this modification would eliminate the
need for the repetitive inspections. The
Direction Générale de I’Aviation Civile
(DGAC), which is the airworthiness
authority for France, approved this
service bulletin and issued French
airworthiness directive 94-188-162(B)
R1 in order to assure the continued
airworthiness of these airplanes in
France.

The FAA examined the findings of the
DGAC and reviewed the new service
information. The FAA finds that

replacement of the distorted or cracked
brackets, as specified in the proposal,
cannot preclude further cracking or
distortion in the seat backrest attach
fittings. Therefore, to ensure safety of
the fleet, the FAA finds that inspections
of the attachment brackets of the
backrest recline controls locks of certain
seats must be performed repetitively
following replacement of distorted or
cracked brackets, as specified in the
French airworthiness directive. The
FAA has revised paragraph (a) of this
supplemental NPRM accordingly. In
addition, the FAA has revised this
supplemental NPRM to provide a new
optional terminating modification for
the repetitive inspections, as described
in SOGERMA-SOCEA Service Bulletin
25-233 and specified in the French
airworthiness directive.

Since these changes expand the scope
of the originally proposed rule, the FAA
has determined that it is necessary to
reopen the comment period to provide
additional opportunity for public
comment.

The FAA estimates that 49 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 4
work hours per airplane to accomplish
the required actions, and that the
average labor rate is $60 per work hour.
Required parts will be supplied by the
manufacturer at no cost to the operators.
Based on these figures, the total cost
impact of the AD on U.S. operators is
estimated to be $11,760, or $240 per
airplane, per inspection cycle.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Should an operator elect to
accomplish the optional terminating
action that would be provided by this
proposed AD action, the number of
hours required to accomplish it would
be approximately 1 per airplane, at an
average labor charge of $60 per work
hour. Required parts would be supplied
by the manufacturer at no cost to the
operators. Based on these figures, the
total cost impact of the optional
terminating action on U.S. operators
would be $60 per airplane.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient

federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Airbus Industrie: Docket 94—-NM-191-AD.

Applicability: Model A310 and A300-600
series airplanes equipped with SOGERMA-
SOCEA pilot, co-pilot, and third occupant
seats; as listed in SOGERMA-SOCEA Service
Bulletin 25-229, dated November 26, 1993;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (c) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition; or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
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case does the presence of any modification,
alteration, or repair remove any airplane from
the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fatigue cracks and/or distortion
in the seat bracket of the backrest recline
control lock, which could result in failure of
the seat backrest attach fittings, the
uncommanded 50° angle recline of the pilot
or co-pilot seat, and, subsequently, lead to
the temporary inability of the pilots to
control the airplane, accomplish the
following:

(a) Prior to the accumulation of 10,000 total
flight hours or within 500 flight hours after
the effective date of this AD, whichever
occurs later, perform a detailed visual
inspection to detect distortion and/or cracks
on the attachment brackets of the backrest
recline control locks of certain seats, in
accordance with SOGERMA-SOCEA Service
Bulletin 25-229, dated November 26, 1993.

(1) If no bracket is distorted or cracked,
repeat the inspection thereafter at intervals
not to exceed 5,000 flight hours.

(2) If any bracket is distorted or cracked,
prior to further flight, accomplish paragraph
(@)(2)(i) or (a)(2)(ii) of this AD.

(i) Replace both of the brackets and their
associated attachment fittings with new
parts, in accordance with SOGERMA-SOCEA
Service Bulletin 25-229, dated November 26,
1993. Thereafter, repeat the inspection at
intervals not to exceed 5,000 flight hours. Or,

(i) Modify the backing of the control locks
fittings of the backrest recline, in accordance
with SOGERMA-SOCEA Service Bulletin 25—
233, Revision 1, dated January 9, 1995.
Accomplishment of this modification
constitutes terminating action for the
repetitive inspection requirements of this
AD.

(b) Modification of the backing of the
control locks fittings of the backrest recline,
in accordance with SOGERMA-SOCEA
Service Bulletin 25-233, Revision 1, dated
January 9, 1995, constitutes terminating
action for the repetitive inspection
requirements of this AD.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on May 26,
1995.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-13504 Filed 6—-1-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39
[Docket No. 95-NM-28-AD]

Airworthiness Directives; Boeing
Model 737 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to all
Boeing Model 737 series airplanes. This
proposal would require revising the
FAA-approved Airplane Flight Manual
(AFM) to provide the flightcrew with
additional procedures for shutting down
the auxiliary power unit (APU) when an
APU fire is indicated. This proposal is
prompted by reports indicating that a
latent electrical failure exists in the fire
extinguishing system for the APU; this
failure could prevent the APU from
shutting down and fire extinguishant
from discharging into the APU
compartment in the event of an APU
fire. The actions specified by the
proposed AD are intended to ensure that
the flightcrew is provided with
procedures for shutting down the APU
in the event of an APU fire.

DATES: Comments must be received by
July 31, 1995.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 95-NM—
28-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Stephen Bray, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Transport Airplane Directorate, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (206) 227—2681;
fax (206) 227-1181.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the

proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 95-NM-28-AD.” The
postcard will be date stamped and
returned to the commenter.

Auvailability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
95-NM-28-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The FAA received two reports
indicating that a latent electrical failure
exists in the fire extinguishing system of
the auxiliary power unit (APU) on
Boeing Model 737 series airplanes. The
FAA-approved Airplane Flight Manual
(AFM) for these airplanes currently
contains procedures that require the
flightcrew to pull and rotate the flight
compartment fire handle when an APU
fire is indicated. When the flightcrew
takes such action, the APU shuts down
and fire extinguishant discharges into
the APU compartment. However, if a
latent electrical failure exists in the fire
extinguishing system of the APU, this
failure could prevent the APU from
shutting down and fire extinguishant
from discharging when the flightcrew
pulls and rotates the fire handle. A
latent electrical failure in the fire
extinguishing system of the APU, if not
corrected, could result in the inability of
the flightcrew to extinguish an APU fire.

In light of this information, the FAA
finds that the procedures specified
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currently in the FAA-approved AFM for
flightcrew response to an APU fire on
Model 737 series airplanes are not
defined adequately. The FAA has
determined that the FAA-approved
AFM for these airplanes must be revised
to provide procedures for the flightcrew
to turn the APU switch to the “OFF”
position, as well as pulling and rotating
the fire handle, when an APU fire is
indicated. Such action will ensure that
the flightcrew is able to shut down the
APU in the event of an APU fire.

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require revising the Emergency
Procedures and Limitations Sections of
the FAA-approved AFM to provide the
flightcrew with these additional
procedures for shutting down the APU
when an APU fire is indicated.

There are approximately 2,602 Model
737 series airplanes of the affected
design in the worldwide fleet. The FAA
estimates that 1,072 airplanes of U.S.
registry would be affected by this
proposed AD, that it would take
approximately 1 work hour per airplane
to accomplish the proposed actions, and
that the average labor rate is $60 per
work hour. Based on these figures, the
total cost impact of the proposed AD on
U.S. operators is estimated to be
$64,320, or $60 per airplane.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule’’ under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.

A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Boeing: Docket 95-NM—-28-AD.

Applicability: All Model 737 series
airplanes, certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To ensure that the flightcrew is provided
with additional procedures necessary for
shutting down the auxiliary power unit
(APU) in the event of an APU fire,
accomplish the following:

(a) Within 6 months after the effective date
of this AD, revise the Emergency Procedures
and Limitations Sections of the FAA-
approved Airplane Flight Manual (AFM) to
include the following procedures, which will
ensure that the flightcrew is able to shut
down the APU when an APU fire is
indicated. This may be accomplished by
inserting a copy of this AD in the AFM.

“APU FIRE WARNING

RECALL

APU Fire Warning Switch PULL AND RO-
TATE

APU Switch ..o, OFF

REFERENCE

Master Fire Warning ........ RESET”

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Operations
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note: Information concerning the existence
of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on May 26,
1995.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-13503 Filed 6-1-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 71

[Airspace Docket No. 95-AWP-12]

Proposed Revocation of Class E
Airspace Area; Merced, Castle Air
Force Base (AFB), CA, and
Amendment of Class E Airspace
Areas; Merced Municipal/MacReady
Field, CA

AGENCY: Federal Aviation
Administration [FAA], DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
revoke the Class E airspace area at
Merced, Castle AFB, CA. This proposal
action is necessary due to the closure of
Castle AFB, CA. This action also
proposes to amend the Class E2 and E5
airspace areas at Merced Municipal/
MacReady Field, CA.

DATES: Comments must be received on
or before June 30, 1995.

ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Attn:
Manager, System Management Branch,
AWP-530, Docket No. 95-AWP-12, Air
Traffic Division, P.O. Box 92007,
Worldway Postal Center, Los Angeles,
California, 90009.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, Western Pacific Region,
Federal Aviation Administration, Room
6007, 15000 Aviation Boulevard,
Lawndale, California, 90261.

An informal docket may also be
examined during normal business hours
at the Office of the Manager, System
Management Branch, Air Traffic
Division, at the above address.

FOR FURTHER INFORMATION CONTACT:
Scott Speer, System Management
Specialist, System Management Branch,
AWP-530, Air Traffic Division,
Western-Pacific Region, Federal
Aviation Administration, 15000
Aviation Boulevard, Lawndale,
California 90261, telephone (310) 297—
0010.
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SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with the
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Airspace Docket No. 95-AWP-12." The
postcard will be date/time stamped and
returned to the commenter. All
communications received on or before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of comments received. All
comments submitted will be available
for examination in the System
Management Branch, Air Traffic
Division, 15000 Aviation Boulevard,
Lawndale, California 90261, both before
and after the closing date for comments.
A report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Auvailability of NPRM

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, System
Management Branch, P.O. Box 92007,
Worldway Postal Center, Los Angeles,
California 90009. Communications must
identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRM'’s should also request a copy of
Advisory Circular No. 11-2A, which
describes the application procedures.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71)
by revoking the Class E3 airspace area
at Merced, Castle AFB, CA. This notice
also proposes to amend the Class E2 and
ES5 airspace areas at Merced Municipal/
MacReady Field, CA. This proposed

action is necessary due to the closure of
Castle AFB, CA. Class E airspace
designations are published in paragraph
6000 of FAA Order 7400.9B, dated July
18, 1994, and effective September 16,
1994, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designations listed in this
document would be published
subsequently in this Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation—(1)
Is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 10034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854; 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9B, Airspace
Designations and Reporting Points,
dated July 18, 1994, and effective
September 16, 1994, is amended as
follows:

Paragraph 6003 Class E Airspace Areas
Designated as an Extension to Class C
Surface Area

* * * * *

AWP CA E3 Merced, Castle AFB, CA
[Removed]
* * * * *

Paragraph 6002 Class E Airspace Areas
Designated as a Surface Area for an Airport
* * * * *

AWP CA E2 Merced Municipal/MacReady
Field, CA [Revised]

Merced Municipal/MacReady Field, CA
(Lat. 37°17'05" N, long. 120°30'50" W)
Within a 4.3-mile radius of Merced

Municipal/MacReady Field. This Class E

airspace is effective during the specific dates

and times established in advance by a Notice
to Airmen. The effective date and time will
thereafter be continuously published in the

Airport/Facility Directory.

* * * * *

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth

* * * * *

AWP CA E5 Merced, CA [Revised]

Merced Municipal/MacReady Field, CA

(Lat. 37°17'05' N, long. 120°30'50" W)
El Nido VOR/DME

[Lat. 37°13'10" N, long. 120°24'01" W)

That airspace extending upward from 700
feet above the surface within a 6.1-mile
radius of Merced Municipal/MacReady Field
and within 1.8 miles each said of the EI Nido
VOR/DME 141° and 321° radials extending
from the Merced Municipal/MacReady Field
6.1-mile radius to 2.6 miles southeast of the
El Nido VOR/DME. That airspace extending
upward from the 1,200 feet above the surface
bounded on the northeast and east by V-459,
on the south by V-230, on the west by V-
109, and on the north by V-244, excluding
the portions within the Fresno, CA, the
Stockton, CA, and the Modesto, CA, Class E
airspace areas. That airspace extending
upward from 7,500 feet MSL northeast of
Merced Municipal/MacReady Field bounded
on the east by V-165, on the southwest by
V-459, and on the north by V-244. That
airspace extending upward from 12,000 feet
MSL east of Merced Municipal/MacReady
Field bounded on the east by long.
119°30'04" W, on the south by the Fresno,
CA, Class E airspace area, on the west by V—
165, and on the north by V-244.

* * * * *

Issued in Los Angeles, California, on May
3, 1995.

Dennis T. Koehler,

Acting Manager, Air Traffic Division,
Western-Pacific Region.

[FR Doc. 95-13492 Filed 6-1-95; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 135

Public Meeting on Commuter
Operations and General Certification
and Operations

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of public meetings.

SUMMARY: The FAA is issuing this notice
to advise the public of two public
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meetings on the notice of proposed

rulemaking, Commuter Operations and

General Certification and Operations,

published in the Federal Register on

March 29, 1995 [59 FR 16230]. The

purpose of these meetings is to provide

an opportunity for the public to
comment on the commuter proposal.

DATES: The meetings will be held on

June 14 and June 21, 1995, from 9 am

to 5 pm.

ADDRESSES: Meeting locations are as

follows:

June 14—McCormick Place—East
Building, 2301 S. Lake Shore Drive,
Chicago, Ill. 60616, phone: (312) 791
5000.

June 21—Hacienda Hotel, 3950 Las
Vegas Blvd. S., Las Vegas, Nevada
89119, phone: (702) 739-8911.
Persons unable to attend the meetings

may mail their comments in triplicate

to: Federal Aviation Administration,

Office of the Chief Counsel, Rules

Docket (AGC-200), Docket No. 28154,

800 Independence Ave., NW,

Washington, DC 20591.

FOR FURTHER INFORMATION CONTACT:

Requests to present a statement at the

public meetings on the commuter

NPRM or questions regarding the

logistics of the meeting should be

directed to Linda Williams, Federal

Aviation Administration, Office of

Rulemaking (ARM-109), 800

Independence Avenue, SW.,

Washington, DC 20591, telephone (202)

267-9685; fax (202) 267-5075.
Questions concerning the subject

matter of the public meeting on the

commuter NPRM should be directed to

Katherine Hakala, Flight Standards

Service (AFS-250), Federal Aviation

Administration, 800 Independence

Ave., Washington, DC 20591.

Telephone: (202) 267—-8137.

SUPPLEMENTARY INFORMATION:

Background

The FAA will conduct two public
meetings on the recently published
commuter proposed rule. Comments
from the public at this meeting should
be directed specifically to the proposed
rule. The notice of proposed rulemaking
was published in the Federal Register
on March 29, 1995. If adopted, the
proposed rule would require certain
commuter operators that now conduct
operations under part 135 to conduct
those operations under part 121. The
commuter operators that would be
affected are those part 135 operators
conducting scheduled passenger-
carrying operations in airplanes that
have a passenger-seating configuration
of 10 to 30 seats and those conducting
scheduled passenger-carrying

operations in turbojets regardless of
seating configuration. The proposed rule
would revise the requirements
concerning operating certificates and
operations specifications. The rule
would also propose certain management
officials for all operators under parts
121 and 135.

The closing date for comments on the
proposal is June 27, 1995. To give the
public an additional opportunity to
comment on the proposed rule, the FAA
is planning these public meetings.
Because this additional opportunity to
comment on the proposed rule is
provided, the FAA does not intend to
extend the closing date for comments on
the NPRM.

Persons interested in obtaining a copy
of the proposed commuter rule should
contact Linda Williams at the address or
telephone number provided in FOR
FURTHER INFORMATION CONTACT.

Participation at the Public Meeting on
the Commuter NPRM

Requests from persons who wish to
present oral statements at the public
meeting on the communter NPRM
should be received by the FAA no later
than June 9, 1995. Such requests should
be submitted to Linda Williams as listed
in the section titled FOR FURTHER
INFORMATION CONTACT. Requests received
after June 9 will be scheduled if time is
available during the meeting; however,
the name of those individuals may not
appear on the written agenda. The FAA
will prepare an agenda of speakers that
will be available at the meeting. To
accommodate as many speakers as
possible, the amount of time allocated to
each speaker may be less than the
amount of time requested.

Public Meeting Procedures

The following procedures are
established to facilitate the public
meeting on the commuter NPRM:

1. There will be no admission fee or
other charge to attend or to participate
in the public meeting. The meeting will
be open to all persons who have
requested in advance to present
statements or who register on the day of
the meeting (between 8:00 a.m. and 9:00
a.m.) subject to availability of space in
the meeting room.

2. The public meeting may adjourn
early if scheduled speakers complete
their statements in less time than
currently is scheduled for the meeting.

3. The FAA will try to accommodate
all speakers; therefore, it may be
necessary to limit the time available for
an individual or group.

4. Participants should address their
comments to the panel. No individual

will be subject to cross-examination by
any other participant.

5. Sign and oral interpretation can be
made available at the meeting, as well
as an assistive listening device, if
requested 10 calendar days before the
meeting.

6. Representatives of the FAA will
conduct the public meeting. A panel of
FAA personnel involved in this issue
will be present.

7. The meeting will be recorded by a
court reporter. A transcript of the
meeting and any material accepted by
the panel during the meeting will be
included in the public docket (Docket
No. 28154). Any person who is
interested in purchasing a copy of the
transcript should contact the court
reporter directly. This information will
be available at the meeting.

8. The FAA will review and consider
all material presented by participants at
the public meeting. Position papers or
material presenting views or
information related to the proposed
NPRM may be accepted at the discretion
of the presiding officer and
subsequently placed in the public
docket. The FAA requests that persons
participating in the meeting provide 10
copies of all materials to be presented
for distribution to the panel members;
other copies may be provided to the
audience at the discretion of the
participant.

9. Statements made by members of the
public meeting panel are intended to
facilitate discussion of the issues or to
clarify issues. Because the meeting
concerning the commuter NPRM is
being held during the comment period,
final decisions concerning issues that
the public may raise cannot be made at
the meeting. FAA officials will,
however, ask questions to clarify
statements made by the public and to
ensure a complete and accurate record.
Comments made at this public meeting
will be considered by the FAA when
deliberations begin concerning whether
to adopt any or all of the proposed rules.

10. The meeting is designed to solicit
public views and more complete
information on the proposed rule.
Therefore, the meeting will be
conducted in an informal and
nonadversarial manner.

Issued in Washington, DC, on May 26,
1995.
Chris A. Cristie,
Director of Rulemaking.
[FR Doc. 95-13483 Filed 5-30-95; 11:57 am]
BILLING CODE 4910-13-M
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SOCIAL SECURITY ADMINISTRATION

20 CFR Parts 404 and 410
RIN 0960-AD99

Overpayment Appeal and Waiver
Rights

AGENCY: Social Security Administration.
ACTION: Proposed rules.

SUMMARY: In these proposed regulations
we address the rights of individuals
regarding overpayment and waiver
determinations in the Social Security
and Black Lung benefits programs by
stating policy established as a result of
a series of court decisions, beginning
with the 1974 court decision in
Buffington, et al. v. Weinberger and
including the Supreme Court decision
in Califano v. Yamasaki. The effect of
these proposed regulations is to codify
these additional rights for overpaid
individuals established in these court
decisions.

DATES: Comments must be submitted on
or before August 1, 1995.

ADDRESSES: Submit your comments as
follows: (1) Telefax to (410) 966—2830,
(2) mail them to the Social Security
Administration, P.O. Box 1585,
Baltimore, MD 21235, (3) send by E-mail
to ““regulations@ssa.gov”’, or (4) deliver
them to 3-B—1 Operations Building,
6401 Security Boulevard, Baltimore, MD
21235, between 8:00 a.m. and 4:30 p.m.
on regular business days. You may
inspect the comments received also
during these same hours by making
arrangements with the contact person
shown below.

The electronic file of this document is
available on the Federal Bulletin Board
(FBB) at 9 a.m. on the date of
publication in the Federal Register. To
download the file, modem dial (202)
512-1387. The FBB instructions will
explain how to download the file and
the fee. This file is in WordPerfect and
will remain on the FBB during the
comment period.

FOR FURTHER INFORMATION CONTACT: Lois
Berg, Legal Assistant, 3—B—1 Operations
Building, 6401 Security Boulevard,
Baltimore, MD 21235, (410) 965-1713
for information about these rules.

SUPPLEMENTARY INFORMATION
Background

Section 204(b) of the Social Security
Act (the Act) provides that the
Commissioner of Social Security (the
Commissioner) shall not recover an Old-
Age, Survivors, and Disability Insurance
(OASDI) overpayment from any
individual who is without fault in
causing the overpayment if recovery

from that individual would ‘““defeat the
purpose’ of title 1l of the Act or be
‘“‘against equity and good conscience.”
Sections 205(a) and 1102(a) of the Act
authorize the issuance of regulations
regarding our overpayment recovery
policies.

Sections 411(b) and 426(a) of the
Black Lung Benefits Act (30 U.S.C.
921(b) and 936(a)), authorize the
Commissioner to issue regulations to
administer the provisions of the Black
Lung benefit program. The provisions
for recovery of an overpayment from an
individual under the Black Lung benefit
program (Part B) regulations generally
parallel the regulations of the OASDI
programs.

On October 22, 1974, the U.S. District
Court for the Western District of
Washington in Buffington, et al. v.
Weinberger, No. 734-73C2, stopped the
Social Security Administration (SSA)
from recovering overpaid Social
Security benefits without first giving
each member of the plaintiff class
adequate written notice of the
overpayment determination and the
right to a pre-recoupment hearing.

The court ordered that the written
notice must include:

« A statement of the alleged
overpayment, an explanation of the
basis for the overpayment and SSA’s
proposed action to recover the
overpayment;

* A statement of the individual’s right
to a pre-recoupment hearing;

* Instructions and forms for
requesting a pre-recoupment hearing;

« An explanation that if the
individual did not request a pre-
recoupment hearing within 30 days of
the date of mailing of the overpayment
notice, it would be presumed that the
individual waived his/her right to the
hearing and recovery of the alleged
overpayment would begin;

» A statement of any other
administrative relief available (i.e.,
reconsideration of the fact and/or
amount of overpayment and waiver of
recovery of the overpayment); and

« A statement that an SSA office
would help the individual complete and
submit forms for appeal or waiver
requests.

The court also ordered the following:

1. SSA had to restore all benefits
withheld from the named plaintiffs
pending an opportunity for a pre-
recoupment hearing.

2. Each individual had to be given the
opportunity to examine his/her claims
file at least 5 days prior to the date of
the pre-recoupment hearing.

3. The pre-recoupment hearing had to
be conducted by an SSA employee who
had no prior knowledge of the events

leading to the overpayment
determination and the decision to
recover the overpayment.

4. At the hearing, the individual had
to be given the opportunity to:

« Appear personally, testify, and
cross-examine any witnesses;

« Be represented by an attorney or
other representative; and

e Submit documents for
consideration at the hearing;

The court did not require that a
transcript be made of the hearing.

5. After the hearing, SSA had to issue
a written decision to the individual (and
his/her representative, if any) specifying
the findings of fact and conclusions in
support of the decision and advising of
the individual’s right to appeal the
decision.

In accordance with the court order,
SSA began to issue overpayment notices
containing all of the aforementioned
information and to offer pre-recoupment
hearings to all class members.

On June 20, 1979, the Supreme Court
held in Califano v. Yamasaki, 442 U.S.
682 (1979), that individuals who file a
written request for waiver are entitled to
the opportunity for a pre-recoupment
oral hearing, but those who request only
reconsideration are not so entitled.
Thereafter, SSA applied revised
overpayment notice and pre-
recoupment hearing procedures to all
individuals determined to be overpaid
under the title Il or Black Lung benefit
programs. On July 31, 1981, the
Buffington court required SSA to
schedule pre-recoupment hearings
automatically for individuals whose
request for waiver of overpayment
recovery could not be approved after
initial paper review. On February 10,
1983, the Buffington court approved
procedures developed by SSA in
response to the 1981 decree whereby
pre-recoupment hearings would be
scheduled automatically but ordered
SSA to schedule the hearings through a
written notice to the claimant. The
scheduling letter had to contain the
date, time and place of the hearing; the
procedure for reviewing the claims file
before the hearing; the procedure for
seeking a change in the scheduled date,
time, and/or place; and all other
information necessary to fully inform
the claimant about the pre-recoupment
hearing. SSA began to schedule
automatically pre-recoupment hearings
in writing in April 1983. The court also
retained jurisdiction over the matter and
prohibited any changes in the
overpayment procedures it had
approved without prior notification of
plaintiffs’ counsel and prior approval
from the court.
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In its order of October 19, 1987, the
Buffington court approved SSA'’s plan to
transfer waiver decisionmaking
authority for Retirement and Survivors
Insurance overpayments from the
processing centers to the field offices.
SSA implemented this change in July
1988.

On April 13, 1994, the Buffington
court approved a stipulation modifying
the court’s injunction in this matter.
Under the stipulation, plaintiffs agree to
withdraw counsel notification and court
approval requirements for future
changes to SSA overpayment policies.
In return, SSA agreed to promulgate a
Social Security Ruling (SSR) and then
proposed regulations embodying the
overpayment requirements set forth in
Yamasaki, above. SSA published the
SSR onJuly 11, 1994 (59 FR 35378), and
is publishing these proposed regulations
to fulfill its commitments under the
stipulation.

Current Regulations

Our current regulations do not
address the adequate notice, face-to-face
oral hearing, or appeal step issues noted
above. However, SSA has been
complying with the court orders
described above through program
instructions approved by the Buffington
court.

Regulations Changes

We are restating in regulations the
policies enunciated in the court
decisions and established in our
program instructions. The proposed
regulations provide when an
overpayment is discovered, we notify
the individual immediately. The notice
includes:

e The overpayment amount and how
and when it occurred;

* A request for full, immediate
refund, unless the overpayment can be
withheld from the next month’s benefit;

e The proposed adjustment of
benefits if refund is not received within
30 days after the date of the notice and
adjustment of benefits is available;

¢ An explanation of the availability of
a different rate of withholding when full
withholding is proposed, installment
payments when refund is requested and
adjustment is not currently available,
and/or cross-program recovery when
refund is requested and the individual
is receiving another type of payment
from SSA (language about cross-
program recovery is not included in
notices sent to individuals in
jurisdictions where this recovery option
is not available; currently, cross-
program recovery is not available to
residents of New York and
Pennsylvania);

* An explanation of the right to
request waiver of adjustment or
recovery and the automatic scheduling
of a file review and pre-recoupment
hearing (commonly referred to as a
personal conference) if a request for
waiver cannot be approved after initial
paper review;

* An explanation of the right to
request reconsideration of the fact and/
or amount of the overpayment
determination;

« Instructions about the availability of
forms for requesting reconsideration and
waiver;

* An explanation that if the
individual does not request waiver or
reconsideration within 30 days of the
date of the overpayment notice,
adjustment or recovery of the
overpayment will begin;

« A statement that an SSA office will
help the individual complete and
submit forms for appeal or waiver
requests; and

» A statement that the individual
should notify SSA promptly if
reconsideration, waiver, a lesser rate of
withholding, repayment by installments
or cross-program adjustment is wanted.

Form SSA-3105 (Important
Information About Your Appeal and
Waiver Rights) is included with each
overpayment notice. The SSA-3105
further explains the pre-recoupment
review process and contains a tear-off
form which the individual may
complete and return to SSA if he/she
wants reconsideration and/or waiver.

The proposed regulations also provide
that to ensure meaningful opportunity
to contest the correctness of an
overpayment determination and/or
establish entitlement to waiver, the date
on which full refund is due and, if
appropriate, the date on which
adjustment will begin must be at least
30 days after the date of the
overpayment notice. If the individual
responds within 30 days after the date
of the overpayment notice, SSA must
take action to ensure that benefit
payments are not interrupted. Any time
waiver is requested, SSA stops
adjustment or recovery.

When waiver is requested, the
individual gives SSA information
(usually on Form SSA-632-BK (Request
for Waiver of Overpayment Recovery or
Change in Repayment Rate)) to support
his/her contention that he/she is
without fault in causing the
overpayment and that recovery would
either cause financial hardship or be
inequitable. That information, along
with supporting documentation, is
reviewed to determine if waiver can be
approved.

If waiver cannot be approved after
this review, the individual is notified in
writing and given the dates, times and
place of the file review and personal
conference; the procedure for reviewing
the claims file prior to the personal
conference; the procedure for seeking a
change in the scheduled dates, times,
and/or place; and all other information
necessary to fully inform the individual
about the personal conference. The file
review is always scheduled at least 5
days before the personal conference.

At the file review, the individual and
the individual’s representative have the
right to review the claims file and
applicable law and regulations with the
decisionmaker or another SSA
representative who is prepared to
answer questions. We will provide
copies of material related to the
overpayment and/or waiver from the
claims file or pertinent sections of the
law or regulations that are requested by
the individual or the individual’s
representative.

Although the individual may be
represented at the personal conference,
he/she must also be present. This
requirement is consistent with the
Supreme Court’s reasoning in Califano
v. Yamasaki. In Yamasaki, the Court
concluded that written review could not
satisfy SSA’s obligation to make an
accurate waiver determination, because
an evaluation of fault requires an
evaluation of all pertinent
circumstances, such as the recipient’s
intelligence, and physical and mental
condition. The court said, ‘““We do not
see how these can be evaluated absent
personal contact between the recipient
and the person who decides his case.”
Id. at 698.

SSA will provide suitable private
space for the personal conference.
However, if the individual cannot come
to the conference site for a legitimate
reason (e.g., he/she is incapacitated),
SSA personnel will travel as far as
necessary to conduct the conference.

At the personal conference, the
individual is given the opportunity to:

* Appear personally, testify, cross-
examine any witnesses, and make
arguments;

* Be represented by an attorney or
other representative, although the
individual must be present at the
conference; and

¢ Submit documents for
consideration by the decisionmaker. At
the personal conference, the
decisionmaker:

e Tells the individual that the
decisionmaker was not previously
involved in the issue under review, that
the waiver decision is solely the
decisionmaker’s, and that the waiver
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decision is based only on the evidence
or information presented or reviewed at
the conference;

¢ Ascertains the role and identity of
everyone present;

 Indicates whether or not the
individual reviewed the claims file;

« Explains the provisions of law and
regulations applicable to the issue;

« Briefly summarizes the evidence
already in file which will be considered,;

¢ Ascertains from the individual
whether the information presented is
correct and whether he/she fully
understands it;

¢ Allows the individual and the
individual’s representative, if any, to
present the individual’s case;

¢ Secures updated financial
information and verification, if
necessary;

¢ Allows each witness to present
information and allows the individual
and the individual’s representative to
guestion each witness;

* Ascertains whether there is any
further evidence to be presented;

¢ Reminds the individual of any
evidence promised by the individual
which has not been presented;

¢ Lets the individual and the
individual’s representative, if any,
present any proposed summary or
closing statement;

« Explains that a decision will be
made and the individual will be notified
in writing; and

« Explains further appeal rights in the
event the decision is adverse to the
individual.

SSA issues a written decision to the
individual (and his/her representative,
if any) specifying the findings of fact
and conclusions in support of the
decision to approve or deny waiver and
advising of the individual’s right to
appeal the decision. If waiver is denied,
adjustment or recovery of the
overpayment begins even if the
individual appeals.

If it appears that the waiver cannot be
approved, and the individual declines a
personal conference or fails to appear
for a second scheduled personal
conference, a decision regarding the
waiver will be made based on the
written evidence of record.
Reconsideration is then the next step in
the appeals process.

The proposed regulations also state
that although a personal conference
decision on the waiver issue is an initial
determination, when an individual is
appealing an initial determination of
waiver denial based on a personal
conference, the first appeal step is an
Administrative Law Judge (ALJ) hearing,
bypassing the reconsideration which
generally follows initial determinations.

We provide that the appeal goes directly
to an ALJ hearing in this situation
because a reconsideration is a review of
the written evidence and would be less
comprehensive in scope than the
preceding personal conference.
However, where an individual is
appealing an initial determination of
waiver denial based solely on a review
of the written evidence rather than a
personal conference (i.e., the individual
chose to forego the personal conference)
the first appeal step is a reconsideration.

Additionally, an individual may
concurrently appeal the substantive
determination that the overpayment
occurred and request waiver of recovery
of the overpayment. We provide that
when the substantive determination is
upheld on reconsideration and the
waiver is denied, even if it is denied
solely on the basis of a review of the
written evidence, the next step in the
appeal process for both determinations
is an ALJ hearing.

In addition to revising the regulations
to codify the policy established in these
court decisions, we are also removing
references to title XVIII from
88 404.502a and 404.506. These
references address Medicare
overpayment situations, which fall
within the purview of the Health Care
Financing Administration (HCFA). Prior
to becoming a separate agency, SSA was
responsible for both the social security
cash benefit program and the Medicare
program. Consequently, HCFA has
historically relied on many of SSA’s
regulations that addressed similar
situations under titles Il and XVIII of the
Act. The recoupment of overpayments
has been one of these situations.
However, as differences in the two
programs have increased, the
applicability of SSA regulations to
Medicare overpayment situations has
diminished. As a result, HCFA is in the
process of promulgating its own
regulations with regard to Medicare
overpayments. Therefore, we are
removing the references to title XVIII
from the regulations text of these
proposed regulations. However, until
HCFA'’s regulations are published as
final, the to-be-superseded SSA
procedures will continue to apply to
title XVIII (Medicare) overpayments.

Regulatory Procedures

Executive Order 12866

We have consulted with the Office of
Management and Budget (OMB) and
determined that these regulations do not
meet the criteria for a significant
regulatory action under Executive Order
12866. Thus, they were not subject to
OMB review.

Paperwork Reduction Act of 1980

These proposed regulations impose
no new reporting or recordkeeping
requirements which are subject to
review by OMB.

Regulatory Flexibility Act

We certify that these proposed
regulations, if promulgated, will not
have a significant economic impact on
a substantial number of small entities
because they affect only individuals.
Therefore, a regulatory flexibility
analysis as provided in Public Law 96—
354, the Regulatory Flexibility Act, is
not required.

(Catalog of Federal Domestic Assistance:
Program Nos. 93.802, Social Security—
Disability insurance; 93.803, Social
Security—Retirement Insurance; 93.805,
Social Security—Survivors Insurance; and
93.806, Special Benefits for Disabled Coal
Miners)

List of Subjects
20 CFR Part 404

Administrative practice and
procedure; Death benefits; Old-Age,
Survivors, and Disability insurance;
Reporting and recordkeeping
requirements.

20 CFR Part 410

Administrative practice and
procedure; Black lung benefits; Death
benefits; Disability benefits; Miners;
Reporting and recordkeeping
requirements.

Dated: May 23, 1995.
Approved:

Shirley Chater,

Commissioner of Social Security.

For the reasons set out in the
preamble, Parts 404 and 410 of Chapter
111 of Title 20 of the Code of Federal
Regulations are proposed to be amended
as follows.

PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950— )

Subpart F—[Amended]

1. The authority citation for subpart F
of part 404 continues to read as follows:

Authority: Secs. 204(a)—(d), 205(a), and
1102 of the Social Security Act; 31 U.S.C.

3720A; 42 U.S.C. 404(a)—(d), 405(a), and
1302.

2. Section 404.502a is revised to read
as follows:

§404.502a Notice of right to waiver
consideration.

Whenever an initial determination is
made that more than the correct amount
of payment has been made, and we seek
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adjustment or recovery of the
overpayment, the individual from
whom we are seeking adjustment or
recovery is immediately notified. The
notice includes:

(a) The overpayment amount and how
and when it occurred;

(b) A request for full, immediate
refund, unless the overpayment can be
withheld from the next month’s benefit;

(c) The proposed adjustment of
benefits if refund is not received within
30 days after the date of the notice and
adjustment of benefits is available;

(d) An explanation of the availability
of a different rate of withholding when
full withholding is proposed,
installment payments when refund is
requested and adjustment is not
currently available, and/or cross-
program recovery when refund is
requested and the individual is
receiving another type of payment from
SSA (language about cross-program
recovery is not included in notices sent
to individuals in jurisdictions where
this recovery option is not available);

(e) An explanation of the right to
request waiver of adjustment or
recovery and the automatic scheduling
of a file review and pre-recoupment
hearing (commonly referred to as a
personal conference) if a request for
waiver cannot be approved after initial
paper review;

(f) An explanation of the right to
request reconsideration of the fact and/
or amount of the overpayment
determination;

(9) Instructions about the availability
of forms for requesting reconsideration
and waiver;

(h) An explanation that if the
individual does not request waiver or
reconsideration within 30 days of the
date of the overpayment notice,
adjustment or recovery of the
overpayment will begin;

(i) A statement that an SSA office will
help the individual complete and
submit forms for appeal or waiver
requests; and

(j) A statement that the individual
receiving the notice should notify SSA
promptly if reconsideration, waiver, a
lesser rate of withholding, repayment by
installments or cross-program
adjustment is wanted.

3. Section 404.506 is revised to read
as follows:

§404.506 When waiver may be applied and
how to process the request.

(a) Section 204(b) of the Act provides
that there shall be no adjustment or
recovery in any case where an
overpayment under title Il has been
made to an individual who is without
fault if adjustment or recovery would

either defeat the purpose of title Il of the
Act, or be against equity and good
conscience.

(b) If an individual requests waiver of
adjustment or recovery of a title Il
overpayment within 30 days after
receiving a notice of overpayment that
contains the information in §404.502a,
no adjustment or recovery action will be
taken until after the initial waiver
determination is made. If the individual
requests waiver more than 30 days after
receiving the notice of overpayment,
SSA will stop any adjustment or
recovery actions until after the initial
waiver determination is made.

(c) When waiver is requested, the
individual gives SSA information to
support his/her contention that he/she
is without fault in causing the
overpayment (see § 404.507) and that
adjustment or recovery would either
defeat the purpose of title 1l of the Act
(see §404.508) or be against equity and
good conscience (see §404.509). That
information, along with supporting
documentation, is reviewed to
determine if waiver can be approved. If
waiver cannot be approved after this
review, the individual is notified in
writing and given the dates, times and
place of the file review and personal
conference; the procedure for reviewing
the claims file prior to the personal
conference; the procedure for seeking a
change in the scheduled dates, times,
and/or place; and all other information
necessary to fully inform the individual
about the personal conference. The file
review is always scheduled at least 5
days before the personal conference.

(d) At the file review, the individual
and the individual’s representative have
the right to review the claims file and
applicable law and regulations with the
decisionmaker or another SSA
representative who is prepared to
answer questions. We will provide
copies of material related to the
overpayment and/or waiver from the
claims file or pertinent sections of the
law or regulations that are requested by
the individual or the individual’s
representative.

(e) At the personal conference, the
individual is given the opportunity to:

(1) Appear personally, testify, cross-
examine any witnesses, and make
arguments;

(2) Be represented by an attorney or
other representative (see § 404.1700),
although the individual must be present
at the conference; and

(3) Submit documents for
consideration by the decisionmaker.

() At the personal conference, the
decisionmaker:

(1) Tells the individual that the
decisionmaker was not previously

involved in the issue under review, that
the waiver decision is solely the
decisionmaker’s, and that the waiver
decision is based only on the evidence
or information presented or reviewed at
the conference;

(2) Ascertains the role and identity of
everyone present;

(3) Indicates whether or not the
individual reviewed the claims file;

(4) Explains the provisions of law and
regulations applicable to the issue;

(5) Briefly summarizes the evidence
already in file which will be considered;

(6) Ascertains from the individual
whether the information presented is
correct and whether he/she fully
understands it;

(7) Allows the individual and the
individual’s representative, if any, to
present the individual’s case;

(8) Secures updated financial
information and verification, if
necessary;

(9) Allows each witness to present
information and allows the individual
and the individual’s representative to
question each witness;

(10) Ascertains whether there is any
further evidence to be presented;

(11) Reminds the individual of any
evidence promised by the individual
which has not been presented;

(12) Lets the individual and the
individual’s representative, if any,
present any proposed summary or
closing statement;

(13) Explains that a decision will be
made and the individual will be notified
in writing; and

(14) Explains repayment options and
further appeal rights in the event the
decision is adverse to the individual.

(g) SSA issues a written decision to
the individual (and his/her
representative, if any) specifying the
findings of fact and conclusions in
support of the decision to approve or
deny waiver and advising of the
individual’s right to appeal the decision.
If waiver is denied, adjustment or
recovery of the overpayment begins
even if the individual appeals.

(h) If it appears that the waiver cannot
be approved, and the individual
declines a personal conference or fails
to appear for a second scheduled
personal conference, a decision
regarding the waiver will be made based
on the written evidence of record.
Reconsideration is then the next step in
the appeals process (but see
§404.930(a)(7)).

Subpart J—[Amended]

4. The authority citation for subpart J
of part 404 continues to read as follows:

Authority: Secs. 201(j), 205(a), (b), and (d)—
(h), 221(d), and 1102 of the Social Security
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Act; 31 U.S.C. 3720A; 42 U.S.C. 401(j),
405(a), (b), and (d)—(h), 421(d), and 1302; sec.
5 of Pub. L. 97-455, 96 Stat. 2500; sec. 6 of
Pub. L. 98-460, 98 Stat. 1802.

5. Section 404.907 is revised to read
as follows:

§404.907 Reconsideration-general.

If you are dissatisfied with the initial
determination, reconsideration is the
first step in the administrative review
process that we provide, except that we
provide the opportunity for a hearing
before an administrative law judge as
the first step for those situations
described in §404.930(a)(6) and (a)(7),
where you appeal an initial
determination denying your request for
waiver of adjustment or recovery of an
overpayment (see § 404.506). If you are
dissatisfied with our reconsidered
determination, you may request a
hearing before an administrative law
judge.

6. Section 404.930 is amended by
removing the word “‘or’’ at the end of
(2)(4) and the period at the end of (a)(5),
and adding a semicolon in its place and
adding (a)(6) and (a)(7) as follows:

§404.930 Availability of a hearing before
an administrative law judge.

(6) An initial determination denying
waiver of adjustment or recovery of an
overpayment based on a personal
conference (see §404.506); or

(7) An initial determination denying
waiver of adjustment or recovery of an
overpayment based on a review of the
written evidence of record (see
§404.506), and the determination was
made concurrent with, or subsequent to,
our reconsideration determination
regarding the underlying overpayment
but before an ALJ holds a hearing.

* * * * *

PART 410—FEDERAL COAL MINE
HEALTH AND SAFETY ACT OF 1969,
TITLE IV—BLACK LUNG BENEFITS
(1969- )

Subpart E—[Amended]

7. The authority citation for subpart E
of part 410 is revised to read as follows:

Authority: Secs. 411(a), 412(a) and (b),
413(b), 426(a), and 508 of the Federal Mine
Health and Safety Act of 1969, as amended;
30 U.S.C. 921(a), 922(a) and (b), 923(b),
936(a), and 957; sec 410.565 also issued
under sec. 3, 80 Stat. 309, 31 U.S.C. 952,
unless otherwise noted.

8. Section 410.561 is revised to read
as follows:

§410.561 Notice of right to waiver
consideration.

When we seek adjustment or recovery
of an overpayment, the individual from
whom we are seeking adjustment or
recovery is immediately notified. The
notice includes:

(a) The overpayment amount and how
and when it occurred;

(b) A request for full, immediate
refund, unless the overpayment can be
withheld from the next month’s benefit;

(c) The proposed adjustment of
benefits if refund is not received within
30 days after the date of the notice and
adjustment of benefits is available;

(d) An explanation of the availability
of a different rate of withholding when
full withholding is proposed,
installment payments when refund is
requested and adjustment is not
currently available, and/or cross-
program recovery when refund is
requested and the individual is
receiving another type of payment from
SSA (language about cross-program
recovery is not included in notices sent
to individuals in jurisdictions where
this recovery option is not available);

(e) An explanation of the right to
request waiver of adjustment or
recovery and the automatic scheduling
of a file review and pre-recoupment
hearing (commonly referred to as a
personal conference) if a request for
waiver cannot be approved after initial
paper review;

(f) An explanation of the right to
request reconsideration of the fact and/
or amount of the overpayment
determination;

(9) Instructions about the availability
of forms for requesting reconsideration
and waiver;

(h) An explanation that if the
individual does not request waiver or
reconsideration within 30 days of the
date of the overpayment notice,
adjustment or recovery of the
overpayment will begin;

(i) A statement that an SSA office will
help the individual complete and
submit forms for appeal or waiver
requests; and

(1) A statement that the individual
receiving the notice should notify SSA
promptly if reconsideration, waiver, a
lesser rate of withholding, repayment by
installments or cross-program
adjustment is wanted.

9. Section 410.561a is revised to read
as follows:

§410.561a When waiver may be applied
and how to process the request.

(a) There shall be no adjustment or
recovery in any case where an
overpayment under part B of title IV of
the Act has been made to an individual

who is without fault if adjustment or
recovery would either defeat the
purpose of title IV of the Act, or be
against equity and good conscience.

(b) If an individual requests waiver of
adjustment or recovery of an
overpayment made under part B of title
IV within 30 days after receiving a
notice of overpayment that contains the
information in §410.561, no adjustment
or recovery action will be taken until
after the initial waiver determination is
made. If the individual requests waiver
more than 30 days after receiving the
notice of overpayment, SSA will stop
any adjustment or recovery actions until
after the initial waiver determination is
made.

(c) When waiver is requested, the
individual gives SSA information to
support his/her contention that he/she
is without fault in causing the
overpayment (see §410.561b), and that
adjustment or recovery would either
defeat the purposes of this subpart (see
§410.561c) or be against equity and
good conscience (see §410.561d). That
information, along with supporting
documentation, is reviewed to
determine if waiver can be approved. If
waiver cannot be approved after this
review, the individual is notified in
writing and given the dates, times and
place of the file review and personal
conference; the procedure for reviewing
the claims file prior to the personal
conference; the procedure for seeking a
change in the scheduled dates, times,
and/or place; and all other information
necessary to fully inform the individual
about the personal conference. The file
review is always scheduled at least 5
days before the personal conference.

(d) At the file review, the individual
and the individual’s representative have
the right to review the claims file and
applicable law and regulations with the
decisionmaker or another SSA
representative who is prepared to
answer questions. We will provide
copies of material related to the
overpayment and/or waiver from the
claims file or pertinent sections of the
law or regulations that are requested by
the individual or the individual’s
representative.

(e) At the personal conference, the
individual is given the opportunity to:

(1) Appear personally, testify, cross-
examine any witnesses, and make
arguments;

(2) Be represented by an attorney or
other representative (see §410.684),
although the individual must be present
at the conference; and

(3) Submit documents for
consideration by the decisionmaker.

(f) At the personal conference, the
decisionmaker:
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(1) Tells the individual that the
decisionmaker was not previously
involved in the issue under review, that
the waiver decision is solely the
decisionmaker’s, and that the waiver
decision is based only on the evidence
or information presented or reviewed at
the conference;

(2) Ascertains the role and identity of
everyone present;

(3) Indicates whether or not the
individual reviewed the claims file;

(4) Explains the provisions of law and
regulations applicable to the issue;

(5) Briefly summarizes the evidence
already in file which will be considered;

(6) Ascertains from the individual
whether the information presented is
correct and whether he/she fully
understands it;

(7) Allows the individual and the
individual’s representative, if any, to
present the individual’s case;

(8) Secures updated financial
information and verification, if
necessary;

(9) Allows each witness to present
information and allows the individual
and the individual’s representative to
guestion each witness;

(10) Ascertains whether there is any
further evidence to be presented;

(11) Reminds the individual of any
evidence promised by the individual
which has not been presented;

(12) Lets the individual and the
individual’s representative, if any,
present any proposed summary or
closing statement;

(13) Explains that a decision will be
made and the individual will be notified
in writing; and

(14) Explains repayment options and
further appeal rights in the event the
decision is adverse to the individual.

(g9) SSA issues a written decision to
the individual (and his/her
representative, if any) specifying the
findings of fact and conclusions in
support of the decision to approve or
deny waiver and advising of the
individual’s right to appeal the decision.
If waiver is denied, adjustment or
recovery of the overpayment begins
even if the individual appeals.

(h) If it appears that the waiver cannot
be approved, and the individual
declines a personal conference or fails
to appear for a second scheduled
personal conference, a decision
regarding the waiver will be made based
on the written evidence of record.
Reconsideration is then the next step in
the appeals process (but see
§410.630(c)).

Subpart F—[Amended]

10. The authority citation for subpart
F of part 410 is revised to read as
follows:

Authority: Secs. 413(b), 426(a), 507, and
508 of the Federal Mine Health and Safety
Act of 1969, as amended; 30 U.S.C. 923(b),
936(a), 956, and 957.

11. Section 410.623 is revised to read
as follows:

§410.623 Reconsideration; right to
reconsideration.

(a) We shall reconsider an initial
determination if a written request for
reconsideration is filed, as provided in
§410.624, by or for the party to the
initial determination (see §410.610). We
shall also reconsider an initial
determination if a written request for
reconsideration is filed, as provided in
§410.624, by an individual as a widow,
child, parent, brother, sister, or
representative of a decedent’s estate,
who makes a showing in writing that his
or her rights with respect to benefits
may be prejudiced by such
determination.

(b) Reconsideration is the first step in
the administrative review process that
we provide for an individual
dissatisfied with the initial
determination, except that we provide
the opportunity for a hearing before an
administrative law judge as the first step
for those situations described in
§410.630 (b) and (c), where an
individual appeals an initial
determination denying waiver of
adjustment or recovery of an
overpayment (see §410.561a).

12. Section 410.630 is revised to read
as follows:

§410.630 Hearing; right to hearing.

An individual referred to in
8§8410.632 or 410.633 who has filed a
written request for a hearing under the
provisions in §410.631 has aright to a
hearing if:

(a) An initial determination and
reconsideration of the determination
have been made by the Social Security
Administration concerning a matter
designated in §410.610;

(b) An initial determination denying
waiver of adjustment of recovery of an
overpayment based on a personal
conference has been made by the Social
Security Administration (see
§410.561a); or

(c) An initial determination denying
waiver of adjustment or recovery of an
overpayment based on a review of the
written evidence of record has been
made by the Social Security
Administration (see §410.561a) and the
determination was made concurrent

with, or subsequent to, our
reconsideration determination regarding
the underlying overpayment but before
an ALJ holds a hearing.

[FR Doc. 95-13453 Filed 6-1-95; 8:45 am]
BILLING CODE 4190-29-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[NC59-2-6942b; NC55-1-6497b; NC54—1—
6496b: FRL-5207-4]

Approval and Promulgation of Air
Quality Implementation Plans; North
Carolina; Basic Motor Vehicle
Inspection and Maintenance Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA proposes to approve
the state implementation plan (SIP)
revisions submitted on May 19, 1994,
January 17, 1992, September 24, 1992,
and August 5, 1994, by the State of
North Carolina, through the North
Carolina Department of Environmental
Management. This revision modifies the
implementation of a basic motor vehicle
inspection and maintenance (/M)
program in the areas of Charlotte,
Raleigh/Durham, and Winston-Salem,
North Carolina. In the final rules section
of this Federal Register, the EPA is
approving the State’s SIP revision as a
direct final rule without prior proposal
because the Agency views this as a
noncontroversial revision amendment
and anticipates no adverse comments. A
detailed rationale for the approval is set
forth in the direct final rule. If no
adverse comments are received in
response to this proposed rule, no
further activity is contemplated in
relation to this proposed rule. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. The EPA
will not institute a second comment
period on this document. Any parties
interested in commenting on this
document should do so at this time.
DATES: To be considered, comments
must be received by July 3, 1995.

ADDRESSES: Written comments on this
action should be addressed to: Benjamin
Franco at the EPA Regional office listed
below.

Copies of the documents relative to
this action are available for public
inspection during normal business
hours at the following locations. The
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interested persons wanting to examine

these documents should make an

appointment with the appropriate office
at least 24 hours before the visiting day.

Air and Radiation Docket and
Information Center (Air Docket), U.S.
Environmental Protection Agency,
401 M Street, SW, Washington, DC
20460.

Environmental Protection Agency,
Region 4, Air Programs Branch, 345
Courtland Street, NE, Atlanta, Georgia
30365.

Department of Environment, Health,
and Natural Resources, P.O. Box
29535, Raleigh, North Carolina,
27626-0535.

FURTHER INFORMATION CONTACT:

Benjamin Franco, Mobile Source

Planning Unit, Regulatory Planning and

Development Section, Air Programs

Branch, Air, Pesticides & Toxics

Management Division, Environmental

Protection Agency, Region 4, 345

Courtland Street, NE, Atlanta, Georgia

30365. The telephone number is 404/

347-3555, extension 4211.

SUPPLEMENTARY INFORMATION: For

additional information see the direct

final rule which is published in the
rules section of this Federal Register.

Dated: May 3, 1995.
Patrick M. Tobin,
Acting Regional Administrator.
[FR Doc. 95-13463 Filed 6—-1-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 52
[MI42-01-702b; FRL 5213-4]

Determination of Attainment of Ozone
Standard by Grand Rapids and
Muskegon, MI; Determination
Regarding Applicability of Certain
Reasonable Further Progress and
Attainment Demonstration
Requirements

AGENCY: United States Environmental
Protection Agency (USEPA).
ACTION: Proposed rule.

SUMMARY: The USEPA proposes to
determine that the Grand Rapids (Kent
and Ottawa Counties) and Muskegon
(Muskegon County) ozone
nonattainment areas have attained the
National Ambient Air Quality Standard
(NAAQS) for ozone and that certain
reasonable further progress and
attainment demonstration requirements,
along with certain related requirements,
of part D of title | of the Clean Air Act
are not applicable for so long as the area
continues to attain the ozone standard.
In the final rules section of this Federal
Register, USEPA is making these

determinations without prior proposal.
A detailed rationale for the action is set
forth in the direct final rule. If no
adverse comments are received in
response to that direct final rule, no
further activity is contemplated in
relation to this proposed rule. If USEPA
receives adverse comments, USEPA will
withdraw the direct final rule and
address the comments in a subsequent
final rule based on this proposed rule.
USEPA will not institute a second
comment period on this action. Any
parties interested in commenting on this
action should do so at this time.

DATES: Comments on this action must be
received by July 3, 1995.

ADDRESSES: Written comments should
be mailed to: Carlton T. Nash, Chief,
Regulation Development Section, Air
Toxics and Radiation branch (AT-18J),
United States Environmental Protection
Agency, 77 West Jackson boulevard,
Chicago, Illinois 60604.

A copy of the air quality data and
EPA’s analysis are available for
inspection at the following address:
Regulation Development Section, Air
Toxics and Radiation Branch (AT-18)),
United States Environmental Protection
Agency, 77 West Jackson Boulevard,
Chicago, Illinois 60604. (It is
recommended that you telephone
Madelin Rucker at (312) 886-0661
before visiting the Region 5 office.)

FOR FURTHER INFORMATION CONTACT:
Madelin Rucker, Telephone: (312) 886—
0661.

SUPPLEMENTARY INFORMATION: For
additional information, see the direct
final rule published in the Final Rules
section of this Federal Register.

Dated: May 18, 1995.

Valdas V. Adamkus,

Regional Administrator.

[FR Doc. 95-3460 Filed 6—-1-95; 8:45 am]
BILLING CODE 6560-50-M

DEPARTMENT OF THE INTERIOR
Office of the Secretary

43 CFR Part 11
RIN 1090-AA23

Natural Resource Damage
Assessments: Type A Procedure for
Coastal and Marine Environments

AGENCY: Department of the Interior.

ACTION: Proposed rule; availability of
technical reports.

SUMMARY: This document announces the
availability of technical reports relating
to the Department of the Interior’s

December 8, 1994, notice of proposed
rulemaking to revise the natural
resource damage assessment
regulations. 59 FR 63300. The natural
resource damage assessment regulations
establish procedures for assessing
damages for injury to natural resources
resulting from a discharge of oil or
hazardous substance into navigable
waters under the Clean Water Act, or a
release of a hazardous substance under
the Comprehensive Environmental
Response, Compensation, and Liability
Act. The December 8, 1994, document
proposed revisions to a simplified “‘type
A’ procedure for assessing damages
from relatively minor discharges or
releases in coastal and marine
environments. That proposed
assessment procedure incorporates the
use of a computer model named the
Natural Resource Damage Assessment
Model for Coastal and Marine
Environments (NRDAM/CME), Version
2.2. The Department has arranged for a
number of technical specialists to
conduct independent reviews of the
proposed NRDAM/CME, Version 2.2
and is making those technical reports
available for public review.

ADDRESSES: Copies of the reports are
available for inspection at the Office of
Environmental Policy and Compliance,
Room 2243, Department of the Interior,
1849 C Street, NW, Washington, DC
20240, tel: (202) 208-3301 (regular
business hours 7:45 a.m. to 4:15 p.m.,
Monday through Friday).

FOR FURTHER INFORMATION CONTACT:
Mary Morton, Office of Environmental
Policy and Compliance, Department of
the Interior, MS 2340, 1849 C Street,
NW, Washington, DC 20240, (202), tel:
208-3301 or MMORTON@IOS.DOI.GOV
on Internet.

SUPPLEMENTARY INFORMATION: The
natural resource damage assessment
regulations establish procedures that
Federal, State, and Tribal natural
resource trustees may use to obtain
compensation from liable parties for
natural resource injuries under the
Comprehensive Environmental
Response, Compensation, and Liability
Act, as amended (42 U.S.C. 9601 et seq.)
and the Clean Water Act, as amended
(33 U.S.C. 1251 et seq.). The regulations
provide an administrative process for
conducting assessments as well as two
types of technical procedures for the
actual determination of injuries and
damages. “Type A’ procedures are
standard procedures for simplified
assessments requiring minimal field
observation in cases of minor discharges
or releases in certain environments.
“Type B” procedures are site-specific
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procedures for detailed assessments in
other cases.

On December 8, 1994, the Department
published a proposed rule to revise the
type A procedure for coastal and marine
environments, in compliance with a
court order and a statutory biennial
review requirement. 59 FR 63300. The
proposed revised type A procedure for
coastal and marine environments
incorporates a computer model called
the Natural Resource Damage
Assessment Model for Coastal and
Marine Environments Version 2.2
(NRDAM/CME). The comment period
on the December 8, 1994, proposed rule
has been extended until July 6, 1995. 60
FR 7155.

NOAA is responsible for developing
natural resource damage assessment
regulations under the Oil Pollution Act
(OPA). 33 U.S.C. 2701 et seq. On
January 7, 1994, NOAA published a
proposed rule and indicated that it may
allow for use of the revised NRDAM/
CME under its OPA regulations after the
Department publishes a final rule. 59 FR
1062, 1124-1125.

The Department and NOAA have
arranged for a number of technical
specialists to conduct independent
reviews of the proposed NRDAM/CME.
These reports are under evaluation by
the Department and are being included
in the administrative record for the
rulemaking. Anyone interested in
reviewing the reports is encouraged to
contact the Department.

Dated: May 30, 1995.
Willie R. Taylor,

Director, Office of Environmental Policy and
Compliance.

[FR Doc. 95-13557 Filed 6-1-95; 8:45 am]
BILLING CODE 4310-RG-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 61

[CC Docket No. 87-313 and 93-197, FCC
95-198]

Rates for Dominant Carriers: Revisions
to Price Cap Rules for AT&T

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This action seeks comment on
proposed revisions to the price cap rules
that would redefine AT&T Corp.’s
promotional tariffs and optional calling
plans as alternative pricing plans (APPSs)
for domestic residential MTS. The
proposed rule would allow AT&T to file
APPs outside of price caps initially on

a streamlined basis and to receive price
cap credit for these services on a more
expedited basis than the new services
rules currently provide, while requiring
it to calculate index credit based on
historical data, rather than forecasts.
These revised rules would simplify
review of AT&T’s price cap tariff filings
and would accord AT&T greater pricing
flexibility in the increasingly
competitive interexchange market.
DATES: Comments must be filed on or
before July 3, 1995, and reply comment
on or before July 24, 1995.

ADDRESS: Federal Communications
Commissions, 1919 M Street, NW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Jane Gross, tel: 202—-418-1556.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Further
notice of Proposed Rulemaking in CC
Docket Nos. 87-313 and 93-197, FCC
95-198, adopted May 5, 1995, and
released May 18, 1995. This document
requests comments on the regulatory
treatment that the Commission should
accord to AT&T Corp.’s promotional
tariffs and OCPs, as well as similar
discounts for the remaining AT&T
services in Basket 1. The Commission
seeks comment regarding its tentative
conclusion to redefine AT&T Corp’s
promotional tariffs and OCPs as
alternative callings plans (APPs) for the
domestic MTS service category, as well
as whether it should modify its rules to
allow AT&T to file APPs outside of
price caps initially on a streamlined
basis and to receive price cap credit for
these services on a more expedited basis
than the new services rules currently
provide. The Commission requests
comment on whether it should reduce
the existing Basket 1 service categories
to three service categories: (1) Domestic
MTS, including all three current time-
of-day MTS categories, OCPs in the
existing domestic ReachOut America
category, and domestic MTS
promotions; (2) operator and credit card
services; and (3) international MTS; and
whether it should modify the service
category bands applicable to the existing
residential service categories affected to
impose a four-percent upper limit and a
15 percent lower limit on the domestic
MTS service category band. The
Commission is also seeking comment on
whether there is a need to limit AT&T’s
ability to raise the basic schedule or
rates for domestic MTS, and, if so, what
methods the Commission should use to
impose such limits. Finally, the
Commission seeks comment on whether
it should revise the rule for AT&T for
PCI changes based on changes in
exogenous costs arising from GAAP

accounting changes to resemble the
rules recently adopted in the review of
price cap regulation for local exchange
carriers, the Price Cap Performance
Review for Local Exchange Carriers, CC
Docket No. 94-1, FCC 95-132, (rel.
April 7, 1995) (60 FR 19,526, April 19,
1995).

The full text of this Commission
proposal is available for inspection and
copying during normal business hours
in the FCC Reference Center (Room
230), 1919 M Street, NW, Washington,
DC. The complete text of this proposal
may also be purchased from the
Commission’s copy contractor,
International Transcription Services,
Inc., (202) 857-3800, 2100 M Street,
NW, Washington, DC 20037.

Paperwork Reduction Act

The revisions contained herein have
been analyzed with respect to the
Paperwork Reduction Act of 1980 and
found not to impose new or modified
information collection and/or
recordkeeping, labeling, disclosure or
record retention requirements and will
not increase burden hours imposed on
the public.

Regulatory Flexibility Act

As required by Section 603 of the
Regulatory Flexibility Act, the
Commission has prepared an Initial
Regulatory Flexibility Analyses (IFRA)
of the expected impact on small entities
of the proposals suggested in this
document. The IRFA is set forth in
Section V. Written public comments are
requested on the IFRA. These comments
must be filed in accordance with the
same filing deadlines as comments on
the rest of the Notice, but they must
have a separate and distinct heading
designating them as responses to the
Initial Regulatory Flexibility Analysis.
The Secretary shall send a copy of this
Notice of Proposed Rulemaking,
including the Initial Regulatory
Flexibility Analysis, to the Chief
Counsel for Advocacy of the Small
Business Administration in accordance
with paragraph 603(a) of the Regulatory
Flexibility Act. Public Law 96-354, 94
Stat. 1164, 5 U.S.C. section 601 et seq.
(1981).

Ex Parte

This is a non-restricted notice and
comment rulemaking proceeding.
Written and/or oral ex parte
presentations are permitted except
during the Sunshine Agenda period,
provided they are disclosed as provided
in Commission rules. See generally, 47
CFR 1.1202, 1.1203, and 1.1206(a).
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List of Subjects in 47 CFR Part 61

Communications common carriers.
Federal Communications Commission.
William F. Caton,

Acting Secretary.
[FR Doc. 95-13498 Filed 6-1-95; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 64

[CC Docket No. 91-281, FCC 95-187]

Calling Number Identification
Service—Caller ID

AGENCY: Federal Communications
Commission.

ACTION: Third notice of proposed
rulemaking.

SUMMARY: Notice is hereby given that in
a Third Notice of Proposed Rulemaking
on Rules and Policies Regarding Calling
Number Identification Service—Caller
ID, adopted May 4, 1995, the
Commission proposed that Private
Branch Exchange (PBX) systems and
private payphones capable of delivering
Calling Party Number (CPN) to the
public switched telephone network also
be capable of: Delivering a privacy
indicator when the user of a telephone
served by the PBX or private payphone
dials *67, and unblocking the
transmission of their CPN when the user
dials *82.

DATES: Comments are due on or before
June 30, 1995, and reply comments are
due on or before July 28, 1995.

FOR FURTHER INFORMATION CONTACT:
Marian Gordon (202/634-4215) or Mike
Specht (202/634-1816), Domestic
Facilities Division, Common Carrier
Bureau.

SUPPLEMENTARY INFORMATION: The above
actions were taken pursuant to Sections
1, 4(i) and (j), 201-205, 218 of the
Communications Act as amended, 47
U.S.C. 151, 154(i), 151(j), 201205, and
218. The Commission takes this action
to ensure that the privacy expectations
of users of such equipment will be
honored. If PBX or private payphones
can pass CPN to the public switched
network, but do not enable callers using
telephones connected to the PBX to
indicate a privacy request to switches in
the public network, the Commission
believes it creates risk to calling parties
that must be addressed.

List of Subjects in 47 CFR Part 64

Calling party telephone number and
privacy, Communications common
carriers.

Federal Communications Commission.
William F. Caton,

Acting Secretary.

[FR Doc. 95-13497 Filed 6-1-95; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 80
[Cl Docket No. 95-55, FCC 95-171]

Inspection of Radio Installations on
Large Cargo and Small Passenger
Ships

AGENCY: Federal Communications
Commission.

ACTION: Notice of Inquiry.

SUMMARY: The Commission has adopted
a Notice of Inquiry (Notice) which
begins a proceeding to review the
Commission’s current Rules regarding
the inspection of ships for compliance
with the Communications Act of 1934
(Communications Act) and the
International Convention for the Safety
of Life at Sea, 1974 (Safety Convention).
DATES: Comments must be filed on or
before July 18, 1995, and reply
comments must be filed on or before
August 17, 1995.

ADDRESSES: Federal Communications
Commission, 1919 M Street, NW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
George R. Dillon of the Compliance and
Information Bureau at (202) 418-1100.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Inquiry, Cl Docket No. 95-55, FCC 95—
171, adopted April 24, 1995, and
released, May 16, 1995, The full text of
this Notice of Inquiry is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239) 1919 M Street, NW,
Washington, DC. The complete text may
be purchased from the Commission’s
copy contractor, International
Transcription Services, 2100 M Street
NW, Washington, DC 20037, telephone
(202) 857-3800.

Summary of Notice of Inquiry

1. The Commission is recommending
amendments to the Communications
Act that allows early implementation of
the Global Maritime and Distress
System (GMDSS) and that will permit
changes to the way we inspect large
cargo vessels and small passenger
vessels. This notice begins a proceeding
to review the Commission’s current
Rules regarding the inspection of ships
for compliance with the
Communications Act of 1934
(Communications Act) and the
International Convention for the Safety

of Life at Sea, 1974 (Safety Convention).
We seek information that will allow us
to streamline ship inspection
procedures for the maritime services, to
remove unnecessary rules, to improve
service to the maritime community, and,
above all else, to preserve maritime
safety.

2. This Notice is the initial step to
develop and implement an overall
strategy to improve the manner in
which we conduct inspections without
derogating the safety of life at sea.

3. Commission inspectors currently
conduct a thorough inspection of all of
a ship’s required radio equipment, from
simple VHF maritime transmitters to
complex satellite transmitting and
receiving equipment. Inspectors are
primarily responsive for ensuring that
the radio transmitting and receiving
equipment provides safety
communications capability at the time
of inspection. It is the ship operator’s
responsibility to ensure that the vessel
is capable of providing safety
communications at all other times. The
Commission recognizes the importance
of ensuring safety of life and property at
sea. In 1990, we incorporated the
GMDSS amendments to the Safety
Convention in Part 80 of our Rules, 47
CFR Part 80, to implement and
internationally approved safety system.
We have worked in conjunction with
the United States Coast Guard on a
recommendation to Congress that the
United States amend the
Communications Act to incorporate the
GMDSS to replace the outdated manual
Morse Call radiotelegraph requirements.

4. We are conducting an inquiry into
whether the policies and procedures
that the Commission uses to inspect and
verify that a radio installation on a U.S.
vessel is properly installed and
functions as intended during a distress
can be simplified and streamlined. For
example, an inspection of a large cargo
vessel can take up to 6 hours, not
including travel time, and is often
highly complex. Commission inspectors
note anecdotally, however, that the
ship’s captain often reports that the only
time that one component, the medium
frequency radiotelegraph installation, is
used is during the annual FCC
inspection.

5. Although the inspections the
Commission currently conducts for
large cargo vessels are complex, the
inspections required in the GMDSS may
not be quite as complicated because
much of the equipment will incorporate
self-test features. Further, many of the
inspections the Commission conducts
for small passenger vessels are relatively
simple and generally take no more than
an hour to complete. All of the
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inspections are conducted to ensure that
ships have a reliable means of distress
communications in an emergency.

6. We believe in the principle that
government should be responsive to
user needs and began this proceeding to
promote flexibility, to improve our
inspection process by removing
unnecessary and inimical policies and,
most importantly, provide better service
to the public. In summary, we believe
that it is both necessary and timely to
commence a thorough review of the
policies, rules and procedures that the
Commission uses to regulate the
inspection of compulsorily equipped
ships. The primary purpose of this
Notice is to compile a complete record
that will (1) allow us to improve current
inspections processes, (2) develop a
technically sufficient regulatory
environment for the inspection of ships
subject to the GMDSS, and (3) provide
an overall strategy on how to best utilize
private sector entities to inspect
compulsory ship stations.

7. Initial Regulatory Flexibility
Analysis

An Initial Regulatory Flexibility
Analysis is not required.

List of Subjects in 47 CFR Part 80

Communications equipment, Radio,
Reporting and recordkeepinkg
requirements.

Federal Communications Commission.
William F. Caton,

Secretary.

[FR Doc. 95-13490 Filed 6-1-95; 8:45 am]
BILLING CODE 6712-01-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 285
[1.D. 052495B]

Atlantic Tuna Fisheries; Comment
Period Extension

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: On May 12, 1995, NMFS
published a proposed rule to amend the
Atlantic tuna fisheries that would
address allocation issues in the Atlantic
bluefin categories, simplify rules
applicable to recreational tuna fishing,
enhance data collection, improve
enforcement efforts, and resolve/clarify
other issues.

NMFS announces that it is extending
the comment period for the 1995

proposed rule on Atlantic tuna fisheries
from June 8 to June 16, 1995.

DATES: Written comments must be
received on or before June 16, 1995.

ADDRESSES: Written comments on the
rulemaking for Atlantic bluefin,
yellowfin and other tunas, should be
sent to:

Richard B. Stone, Chief, Highly
Migratory Species Management Division
(F/CM4), Office of Fisheries
Conservation and Management,
National Marine Fisheries Service, 1315
East-West Highway, Room 14853, Silver
Spring, MD 20910.

FOR FURTHER INFORMATION CONTACT:
Chris Rogers, 301-713-2347.

SUPPLEMENTARY INFORMATION: As a result
of the initial hearings held in May 1995,
and requests from the public, NMFS has
determined that it is important for
commenters to have additional time to
submit their comments on this proposed
rulemaking.

Therefore, NMFS is extending the
comment period on the 1995 Atlantic
tuna rulemaking from June 8, 1995, to
June 16, 1995.

Dated: May 24, 1995.
Richard H. Schaefer,
Director, Office of Fisheries Conservation and
Management, National Marine Fisheries
Service.
[FR Doc. 95-13446 Filed 6—1-95; 8:45 am]

BILLING CODE 3510-22-F
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DEPARTMENT OF AGRICULTURE

Forms Under Review by Office of
Management and Budget

May 26, 1995.

The Department of Agriculture has
submitted to OMB for review the
following proposal for the collection of
information under the provisions of the
Paperwork Reduction act (44 U.S.C.
Chapter 35) since the last list was
published. This list is grouped into new
proposals, revisions, extension, or
reinstatements. Each entry contains the
following information:

(1) Agency proposing the information
collection; (2) Title of the information
collection; (3) Form number(s), if
applicable; (4) Who will be required or
asked to report; (5) An estimate of the
number of responses; (6) An estimate of
the total number of hours needed to
provide the information; (7) Name and
telephone number of the agency contact
person.

Questions about the items in the
listing should be directed to the agency
person named at the end of each entry.
Copies of the proposed forms and
supporting documents may be obtained
from: Department Clearance Officer,
USDA, OIRM, Room 404-W Admin.
Bldg., Washington, DC 20250, (202)
690-2118.

Revision

e Consolidated Farm Service Agency

7 CFR 1413, 1414, 1415, 1416—Forms
for Participation in Price Support and
Production Adjustment Programs

CCC-477, 477 Appendix, CCC-477B,
CCC-477A, ASCS-503, ASCS 658-1,
CCC-505, CCC-507A, CCC-406, 406
Appendix, CCC-300, 300 Appendix,
CCC-302, CCC-135, 135 Appendix,
CCC-136

Farms; 1,740,000 responses; 433,400
hours

Bruce Hiatt (202) 690-2798

* Food and Consumer Services

FSP Store Applications

Form FNS-252; 252A; 252R and 252-2

Business or other for-profit; Not-for-
profit institutions; 112,023 responses;
32,482 hours

Preston Mears (703) 305-2419

¢ Food and Consumer Services

Requisition for Food Stamp Coupon
Books

Form FNS-260

State, Local or Tribal Government; 6,900
responses; 3,450 hours

Asher Bryte (703) 305-2418

Donald E. Hulcher,

Deputy Departmental Clearance Officer.

[FR Doc. 95-13479 Filed 6-1-95; 8:45 am]

BILLING CODE 3410-01-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 052595A]

Endangered Species; Permits

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of receipt of application
for a scientific research permit (P521A).

SUMMARY: Notice is hereby given that Dr.
James Spotila and Dr. Pamela Plotkin of
Drexel University have applied in due
form for a permit to take listed sea
turtles for the purpose of scientific
research.

DATES: Written comments or requests for
a public hearing on this application
must be received on or before July 3,
1995.

ADDRESSES: The application and related
documents are available for review by
appointment in the following offices:

Office of Protected Resources, F/PRS,
NMEFES, 1315 East-West Hwy., Room
13307, Silver Spring, MD 20910-3226
(301-713-1401); Director, Northeast
Region, NMFS, NOAA, One Blackburn
Drive, Gloucester, MA 01930-2298
(508-281-9250).

Written comments, or requests for a
public hearing on this application
should be submitted to the Chief,
Endangered Species Division, Office of
Protected Resources.

SUPPLEMENTARY INFORMATION: The

application requests a permit under the
authority of the Endangered Species Act

of 1973 (ESA) (16 U.S.C. 1531-1543)
and NMFS regulations governing listed
fish and wildlife permits (50 CFR parts
217-227). The applicant requests
authorization to take 100 listed
loggerhead, green, and Kemp’s ridley
sea turtles (Caretta caretta, Chelonia
mydas, and Lepidochelys kempii) in
1995. The animals will be measured,
examined, photographed, tagged, have
blood and fecal samples taken, and be
released at the site of capture. The
purpose of the research is to assess the
distribution and population dynamics of
sea turtles in Delaware Bay.

Those individuals requesting a
hearing (see ADDRESSES) should set out
the specific reasons why a hearing on
this particular application would be
appropriate. The holding of such
hearing is at the discretion of the
Assistant Administrator for Fisheries,
NOAA. All statements and opinions
contained in this application summary
are those of the Applicant and do not
necessarily reflect the views of NMFS.

Dated: May 25, 1995.
Russell J. Bellmer,

Chief, Endangered Species Division, Office
of Protected Resources, National Marine
Fisheries Service.

[FR Doc. 95-13445 Filed 6—-1-95; 8:45 am]

BILLING CODE 3510-22-F

[1.D. 052695A]

Marine Mammals

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Issuance of modification to
permit no. 945 (P319D).

SUMMARY: Notice is hereby given that on
May 25, 1995, permit no. 945, isssued
to Randall S. Wells, Ph.D., Dolphin
Biology Research Institute, c/o Mote
Marine Laboratory, 1600 Thompson
Parkway, Sarasota, FL 34236 was
modified.
ADDRESSES: The modification and
related documents are available for
review upon written request or by
appointment in the following offices:

Permits Division, Office of Protected
Resources, NMFS, 1315 East-West
Highway, Room 13130 Silver Spring,
MD 20910 (301/713-2289);

Director, Southeast Region, NMFS,
NOAA, 9721 Executive Center Drive,
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North St. Petersburg, FL 33702 (813/
570-5312).

SUPPLEMENTARY INFORMATION: The
subject modification has been issued
under the authority of the Marine
Mammal Protection Act of 1972, as
amended (16 U.S.C. 1361 et seq.) and
the provisions of §216.33(d) and (e) of
the Regulations Governing the Taking
and Importing of Marine Mammals (50
CFR part 216).

The original permit authorized the the
Holder to capture, sample and/or
conduct procedures for the assessment
of various health parameters and
subsequently release up to 150
individual dolphins near the Sarasota,
Florida, area over a 5-year period.
Special condition A.4 of the original
permit has been altered to reflect the
circumstances needed to conduct the
specified research activities.

Dated: May 25, 1995.
Ann D. Terbush,
Chief, Permits & Documentation Division,
Office of Protected Resources, National
Marine Fisheries Service.
[FR Doc. 95-13513 Filed 6—-1-95; 8:45 am]

BILLING CODE 3510-22-F

Patent and Trademark Office
[Docket No. 9505 31 44-5144-01]

Request for Comments on Proposed
Examination Guidelines for Computer-
Implemented Inventions

AGENCY: Patent and Trademark Office,
Commerce.

ACTION: Notice and request for public
comments.

SUMMARY: The Patent and Trademark
Office (PTO) requests comments from
any interested member of the public on
proposed internal guidelines to be used
by Office personnel in their review of
patent applications on computer-
implemented inventions. Because these
guidelines govern internal practices,
they are exempt from notice and
comment rulemaking under 5 U.S.C.
553(b)(A).

DATES: Written comments on the
proposed guidelines will be accepted by
the PTO until July 31, 1995.
ADDRESSES: Written comments should
be addressed to the Commissioner of
Patents and Trademarks, marked to the
attention of Jeff Kushan. Comments
submitted by mail should be sent to
Commissioner of Patents and
Trademarks, Box 4, Patent and
Trademark Office, Washington, DC
20231. Comments may also be
submitted by telefax at (703) 305-8885
and by electronic mail through the

Internet to ‘““comments-
software@uspto.gov.” Written
comments should include the following
information:

—name and affiliation of the individual
responding;

—an indication of whether comments
offered represent views of the
respondent’s organization or are the
respondent’s personal views; and

—if applicable, information on the
respondent’s organization, including
the type of organization (e.g.,
business, trade group, university, non-
profit organization) and general areas
of interest.

Parties presenting written comments
who wish to have their comments
included in a publicly accessible
electronic database of comments must
provide their comments in machine-
readable format. Such submissions may
be provided in the form of an electronic
mail message sent through the Internet,
or on a 3.5" floppy disk formatted for
use in either a Macintosh or MS-DOS
based computer. Machine-readable
submissions must be provided as
unformatted text (e.g., ASCII or plain
text).

All written comments, whether
submitted on paper or in machine-
readable form, will be available for
public inspection no later than August
18, 1995, in Room 902 of Crystal Park
Two, 2121 Crystal Drive, Arlington,
Virginia. In addition, comments
provided in machine-readable format
will be available no later than August
18, 1995, through anonymous file
transfer protocol (ftp) via the Internet
(address: comments.uspto.gov) and
through the World Wide Web (address:
WWW.uspto.gov).

FOR FURTHER INFORMATION CONTACT:

Jeff Kushan by telephone at (703) 305—
9300, by fax at (703) 305-8885, by
electronic mail at kushan@uspto.gov, or
by mail marked to his attention
addressed to the Commissioner of
Patents and Trademarks, Box 4,
Washington, DC 20231.

SUPPLEMENTARY INFORMATION

I. Guidelines for Examination of
Computer-Implemented Inventions

A. General Considerations

The following guidelines have been
developed to assist Office personnel in
their review of applications drawn to
computer-implemented inventions.
These guidelines respond to recent
changes in the law that governs the
patentability of computer-implemented
inventions, and set forth the official
policy of the Office regarding inventions
in this field of technology.

It is essential that patent applicants
obtain a prompt yet complete
examination of their applications. The
Office can best achieve this goal by
raising any issue that may affect
patentability in the initial action on the
merits. Under the principles of compact
prosecution, each claim should be
reviewed for compliance with every
statutory requirement of patentability in
the initial review of the application,
even if one or more claims is found to
be deficient with respect to one
statutory requirement. Deficiencies
should be explained clearly, particularly
when they serve as a basis of a rejection.
Where possible, examiners should
indicate how rejections may be
overcome and problems resolved. A
failure to follow this approach can lead
to unnecessary delays in the
prosecution of the application.

B. Procedures To Be Followed When
Evaluating Computer-Implemented
Inventions

The following procedures should be
used when reviewing applications
drawn to computer-implemented
inventions.

1. Determine what the applicant has
invented by reviewing the written
description and the claims.

(a) Identify any specific embodiments
of the invention that have been
disclosed, review the detailed
descripton of the invention and note the
specific utility that has been asserted for
the invention.

(b) Analyze each claim carefully,
correlating each claim element to the
relevant portion of the written
description that describes that element.
Give claim elements their broadest
reasonable interpretation that is
consistent with the written description.
If elements of a claimed invention are
defined in means plus function format,
review the written description to
identify the specific structure, materials
or acts that correspond to each such
element.

(c) Considering each claim as a whole,
classify the invention defined by each
claim as to its statutory category (i.e.,
process, machine, manufacture or
composition of matter). Rely on the
following presumptions in making this
classification.

(i) A computer or other programmable
apparatus whose actions are directed by
a computer program or other form of
“software” is a statutory ‘““machine.”

(ii) A computer-readable memory that
can be used to direct a computer to
function in a particular manner when
used by the computer [1] is a statutory
“article of manufacture”.
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(iii) A series of specific operational
steps to be performed on or with the aid
of a computer is a statutory ‘“‘process”.

A claim that clearly defines a
computer-implemented process but is
not cast as an element of a computer-
readable memory or as implemented on
a computer should be classified as a
statutory “‘process.” [2] If an applicant
responds to an action of the Office based
on this classification by asserting that
subject matter claimed in this format is
a machine or an article of manufacture,
reject the claim under 35 U.S.C. 112,
second paragraph, for failing to recite at
least one physical element in the claims
that would otherwise place the
invention in either of these two
“product” categories. The Examiner
should also object to the specification
under 37 CFR 1.71(b) if such an
assertion is made, as the complete
invention contemplated by the
applicant has not been cast precisely as
being an invention within one of the
statutory categories.

A claim that defines an invention as
any of the following subject matter
should be classified as nhon-statutory.

—a compilation or arrangement of data,
independent of any physical element;

—a known machine-readable storage
medium that is encoded with data
representing creative or artistic
expression (e.g., a work of music, art
or literature) [3], [4];

—a ““data structure” independent of any
physical element (i.e., not as
implemented on a physical
component of a computer such as a
computer-readable memory to render
that component capable of causing a
computer to operate in a particular
manner); or

—a process that does nothing more than
manipulate abstract ideas or concepts
(e.g., a process consisting solely of the
steps one would follow in solving a
mathematical problem [5]).

Claims in this form are
indistinguishable from abstract ideas,
laws of nature and natural phenomena
and may not be patented. Non-statutory
claims should be handled in the manner
described in section (2)(c) below.

2. Analyze each claim to determine if
it complies with §112, second
paragraph, and with §112, first
paragraph.

(a) Determine if the claims
particularly point out and distinctly
claim the invention. To do this,
compare the invention as claimed to the
invention as it has been described in the
specification. Pay particular attention to
the specific utility contemplated for the
invention—features or elements of the
invention that are necessary to provide

the specific utility contemplated for that
invention must be reflected in the
claims. If the claims fail to accurately
define the invention, they should be
rejected under § 112, second paragraph.
A failure to limit the claim to reflect
features of the invention that are
necessary to impart the specific utility
contemplated may also create a
deficiency under § 112, first paragraph.

If elements of a claimed invention are
defined using ‘““means plus function”
language, but it is unclear what
structure, materials or acts are intended
to correspond to those elements, reject
the claim under § 112, second
paragraph. A rejection imposed on this
basis shifts the burden to the applicant
to describe the specific structure,
material or acts that correspond to the
means element in question, and to
identify the precise location in the
specification where a description of that
means element can be found.
Interpretation of means elements for
§112, second paragraph purposes must
be consistent with interpretation of such
elements for 88 102 and 103 purposes.

Computer program-related elements
of a computer-implemented [6]
invention may serve as the specific
structure, material or acts that
correspond to an element of an
invention defined using a means plus
function limitation. For example, a
series of operations performed by a
computer under the direction of a
computer program may serve as
**specific acts” that correspond to a
means element. Similarly, a computer-
readable memory encoded with data
representing a computer program that
can cause a computer to function in a
particular fashion, or a component of a
computer that has been reconfigured
with a computer program to operate in
a particular fashion, can serve as the
““specific structure’ corresponding to a
means element.

Claims must be defined using the
English language. See, 37 CFR 1.52(a). A
computer programming language is not
the English language, despite the fact
that English words may be used in that
language. Thus, an applicant may not
use computer program code, in either
source or object format, to define the
metes and bounds of a claim. A claim
which attempts to define elements of an
invention using computer program
code, rather than the functional steps
which are to be performed, should be
rejected under § 112, second paragraph,
and should be objected to under 37 CFR
1.52(a).

(b) Construe the scope of the claimed
invention to determine if it is
adequately supported by an enabling
disclosure. Construe any element

defined in means plus function
language to encompass all reasonable
equivalents of the specific structure,
material or acts disclosed in the
specification corresponding to that
means element. Special care should be
taken to ensure that each claim
complies with the written description
and enablement requirements of 35
U.S.C. §112.

(c) A claim as a whole that defines
non-statutory subject matter is deficient
under 8101, and under 8112, second
paragraph. Determining the scope of a
claim as a whole requires a clear
understanding of what the applicant
regards as the invention. The review
performed in step 1 should be used to
gain this understanding.

(i) If the invention as disclosed in the
written description is statutory, but the
claims define subject matter that is not,
the deficiency can be corrected by an
appropriate claim amendment.
Therefore, reject the claims under
§8101 and 112, second paragraph, but
identify the features of the invention
that, if recited in the claim, would
render the claimed subject matter
statutory.

(ii) If the invention, both as disclosed
and as claimed, is not statutory subject
matter, reject the claims under § 101 for
being drawn to non-statutory subject
matter, and under § 112, second
paragraph, for failing to particularly
point out and distinctly claim an
invention entitled to protection under
U.S. patent law.

An invention is not statutory if it falls
within any of the non-statutory claim
categories outlined in section (1)(c)
above. Also, in rare situations, a claim
classified as a statutory machine or
article of manufacture may define non-
statutory subject matter. Non-statutory
subject matter (i.e., abstract ideas, laws
of nature and natural phenomena) does
not become statutory merely through a
different form of claim presentation.
Such a claim will (a) define the
“invention” not through characteristics
of the machine or article of manufacture
claimed but exclusively in terms of a
non-statutory process that is to be
performed on or using that machine or
article of manufacture, and (b)
encompass any product in the stated
class (e.g., computer, computer-readable
memory) configured in any manner to
perform that process.

3. Determine if the claimed invention
is novel and nonobvious under 8§ 102
and 103. When evaluating claims
defined using ‘“means plus function”
language, refer to the specific guidance
provided in the In re Donaldson
guidelines [1162 OG 59] and section
(3)(a) above.
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C. Notes on the Guidelines

[1] Articles of manufacture
encompassed by this definition consist
of two elements: (1) a computer-
readable storage medium, such as a
memory device, a compact disc or a
floppy disk, and (2) the specific
physical configuration of the substrate
of the computer-readable storage
medium that represents data (e.g., a
computer program), where the storage
medium so configured causes a
computer to operate in a specific and
predefined manner. The composite of
the two elements is a storage medium
with a particular physical structure and
function (e.g., one that will impart the
functionality represented by the data
onto a computer).

[2] For example, a claim that is cast
as ‘“‘a computer program’ but which
then recites specific steps to be
implemented on or using a computer
should be classified as a “‘process.” A
claim to simply a “‘computer program”
that does not define the invention in
terms of specific steps to be performed
on or using a computer should not be
classified as a statutory process.

[3] The specific words or symbols that
constitute a computer program represent
the expression of the computer program
and as such are a literary creation.

[4] A claim in this format should also
be rejected under §103, as being
obvious over the known machine-
readable storage medium standing
alone.

[5] A claim to a method consisting
solely of the steps necessary to
converting one set of numbers to
another set of numbers without reciting
any computer-implemented steps would
be a non-statutory claim under this
definition.

[6] This includes the software and any
associated computer hardware that is
necessary to perform the functions
directed by the software.

I1. Additional Information

An analysis of the law supporting the
examination guidelines for computer-
implemented inventions is being
prepared. Interested members of the
public are invited to comment on this
legal analysis. Copies of the legal
analysis can be obtained from Jeff
Kushan on or after June 23, 1995, who
can be reached using the information
indicated above.

Dated: May 30, 1995.
Bruce A. Lehman,

Assistant Secretary of Commerce and
Commissioner of Patents and Trademarks.

[FR Doc. 95-13694 Filed 5-31-95; 2:13 pm]
BILLING CODE 3510-16-M

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List Additions and
Deletions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Additions to and deletions from
the Procurement List.

SUMMARY: This action adds to the
Procurement List commodities and
services to be furnished by nonprofit
agencies employing persons who are
blind or have other severe disabilities,
and deletes from the Procurement List
commodities previously furnished by
such agencies.

EFFECTIVE DATE: July 3, 1995.
ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Crystal Square 3, Suite 403,
1735 Jefferson Davis Highway,
Arlington, Virginia 22202—-3461.

FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (703) 603-7740.
SUPPLEMENTARY INFORMATION: On May
13, 1994, February 10, 17, March 17 and
April 14, 1995, the Committee for
Purchase From People Who Are Blind
or Severely Disabled published notices
(59 FR 25038, 60 F.R. 7944, 9326, 14427
and 19026) of proposed additions to and
deletions from the Procurement List.

Additions

After consideration of the material
presented to it concerning capability of
qualified nonprofit agencies to provide
the commodities and services, fair
market price, and impact of the
additions on the current or most recent
contractors, the Committee has
determined that the commodities and
services listed below are suitable for
procurement by the Federal Government
under 41 U.S.C. 46-48c and 41 CFR 51—
2.4.

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
commodities and services to the
Government.

2. The action does not appear to have
a severe economic impact on current
contractors for the commodities and
services.

3. The action will result in
authorizing small entities to furnish the

commodities and services to the
Government.

4. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46-48c) in
connection with the commodities and
services proposed for addition to the
Procurement List. Accordingly, the
following commodities and services are
hereby added to the Procurement List:

Commodities

Side Rack, Vehicle
2510-00-179-7093

Disk, Flexible
7045-01-365-2069
7045-01-365-2070
7045-01-365-2071

Suit, Contamination Avoidance
8415-01-364-3320
8415-01-364-3321
8415-01-364-3322

Services
Grounds Maintenance, U.S. Army Reserve
Center, 1816 East Main Street,
Albemarle, North Carolina
Grounds Maintenance, Naval and Marine
Corps Reserve Center, 3190 Gilbert
Avenue, Cincinnati, Ohio
Grounds Maintenance, U.S. Army Reserve
Center, 1984 Whiskey Road, Aiken,
South Carolina
Janitorial/Related Exterior Maintenance, VA
Outpatient Clinic, 351 East Temple Street,
Los Angeles, California
Recycling Service, Robins Air Force Base,
Georgia
This action does not affect current
contracts awarded prior to the effective
date of this addition or options
exercised under those contracts.

Deletions

After consideration of the relevant
matter presented, the Committee has
determined that the commodities listed
below are no longer suitable for
procurement by the Federal Government
under 41 U.S.C. 46-48c and 41 CFR 51—
2.4.

Accordingly, the following
commodities are hereby deleted from
the Procurement List:

Gown, Operating, Surgical

6532-01-058-2518 thru -2525
Beverly L. Milkman,

Executive Director.
[FR Doc. 95-13558 Filed 6—-1-95; 8:45 am]
BILLING CODE 6820-33-P

Procurement List Proposed Additions
and Deletions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Proposed additions to and
deletions from Procurement List.
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SUMMARY: The Committee has received
proposals to add to the Procurement List
commodities and services to be
furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities, and to
delete commodities previously
furnished by such agencies.

COMMENTS MUST BE RECEIVED ON OR
BEFORE: July 3, 1995.

ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Crystal Square 3, Suite 403,
1735 Jefferson Davis Highway,
Arlington, Virginia 22202-3461.

FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (703) 603—-7740.

SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41
U.S.C. 47(a) (2) and 41 CFR 51-2.3. Its
purpose is to provide interested persons
an opportunity to submit comments on
the possible impact of the proposed
actions.

Additions

If the Committee approves the
proposed additions, all entities of the
Federal Government (except as
otherwise indicated) will be required to
procure the commodities and services
listed below from nonprofit agencies
employing persons who are blind or
have other severe disabilities.

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
commodities and services to the
Government.

2. The action does not appear to have
a severe economic impact on current
contractors for the commodities and
services.

3. The action will result in
authorizing small entities to furnish the
commodities and services to the
Government.

4. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46-48c) in
connection with the commodities and
services proposed for addition to the
Procurement List.

Comments on this certification are
invited. Commenters should identify the
statement(s) underlying the certification
on which they are providing additional
information.

The following commodities and
services have been proposed for

addition to Procurement List for
production by the nonprofit agencies
listed:

Commodities

Light, Marker, Distress

6230-01-143-4778

NPA: Fedcap Rehabilitation Services, Inc.
New York, New York

Cover, Headrest, Plastic

7290-00-890-1822

NPA: Wichita Industries and Services for
the Blind, Inc., Wichita, Kansas

Folder, Medical, Outpatient
7530-00-NI1B-0193

(Requirements for the VA Medical Center,
Richmond, Virginia)

NPA: Lions Club Industries for the Blind,
Inc., Durham, North Carolina

Case, Flag, Hardwood

8345-00-NSH-0013 (Navy - 18" x 25")

8345-00-NSH-0014 (Marine Corps - 18" x
25")

(Requirements for the Naval Medical
Logistics Command, Fort Detrick,
Maryland)

NPA: Triangle, Inc., Malden,
Massachusetts

Services

Administrative Services for the following
Washington, DC locations:
Department of the Treasury, Technical
Assistance Office, 1730 K Street, NW
Department of the Treasury, 1500
Pennsylvania Avenue, NW, Saudi-
Arabian Joint Commission Office, 1401
New York Avenue, NW
NPA: Fairfax Opportunities Unlimited,
Inc., Springfield, Virginia
Grounds Maintenance, Fleet and Industrial
Supply Center, Administrative Areas,
Oahu, Hawaii
NPA: Lanikila Rehabilitation Center,
Honolulu, Hawaii
Janitorial/Custodial, U.S. Army Reserve
Center, Montgomery County Airport, 100
South Parkway, Conroe, Texas
NPA: Tri-County Mental Health Mental
Retardation Services, Conroe, Texas
Medical Transcription, Department of
Veterans Affairs Medical Center, 7305 N.
Military Trail, West Palm Beach, Florida
NPA: Gulfstream Goodwill Industries, Inc.,
West Palm Beach, Florida

Deletions

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities.

2. The action does not appear to have
a severe economic impact on future
contractors for the commodities.

3. The action will result in
authorizing small entities to furnish the
commodities to the Government.

4. There are no known regulatory
alternatives which would accomplish

the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46-48c) in
connection with the commodities
proposed for deletion from the
Procurement List.

The following commodities have been
proposed for deletion from the
Procurement List:

Cap, Garrison

8410-01-381-5481

8410-01-381-5507

8410-01-381-5521
8410-01-381-5536
8410-01-381-5544
8410-01-381-5559
8410-01-381-5566
8410-01-381-5612
8410-01-381-5627
8410-01-381-5647
Beverly L. Milkman,
Executive Director.
[FR Doc. 95-13559 Filed 6—1-95; 8:45 am]

BILLING CODE 6820-33-P

Procurement List Addition

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Addition to the Procurement
List.

SUMMARY: This action adds to the
Procurement List a service to be
furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities.

EFFECTIVE DATE: July 3, 1995.

ADDRESS: Committee for Purchase From
People Who Are Blind or Severely
Disabled, Crystal Square 3, Suite 403,
1735 Jefferson Davis Highway,
Arlington, Virginia 22202-3461.

FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (703) 603—-7740.
SUPPLEMENTARY INFORMATION: On
January 13, 1995, the Committee for
Purchase From People Who Are Blind
or Severely Disabled published notice
(60 F.R. 3196) of proposed addition to
the Procurement List.

After consideration of the material
presented to it concerning capability of
qualified nonprofit agencies to provide
the service, fair market price, and
impact of the addition on the current or
most recent contractors, the Committee
has determined that the service listed
below are suitable for procurement by
the Federal Government under 41 U.S.C.
46-48c and 41 CFR 51-2.4.

| certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
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other compliance requirements for small
entities other than the small
organizations that will furnish the
service to the Government.

2. The action does not appear to have
a severe economic impact on current
contractors for the service.

3. The action will result in
authorizing small entities to furnish the
service to the Government.

4. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46-48c) in
connection with the service proposed
for addition to the Procurement List.

Accordingly, the following service is
hereby added to the Procurement List:

Food Service, Patrick Air Force Base,
Florida.

This action does not affect current
contracts awarded prior to the effective
date of this addition or options
exercised under those contracts.
Beverly L. Milkman,

Executive Director.
[FR Doc. 95-13683 Filed 6—1-95; 8:45 am]
BILLING CODE 6820-33-p

CORPORATION FOR NATIONAL AND
COMMUNITY SERVICE

Final Notice of Selection of
AmeriCorps*VISTA Sponsors and
Projects Guidelines

SUMMARY: The Corporation for National
and Community Service is issuing this
final notice addressing the criteria for
sponsorship of new and existing
AmeriCorps*VISTA projects, criteria for
project selection, and the approval
process at the State level. Also, the
process for selecting national
competitive and national demonstration
AmeriCorps*VISTA projects is
addressed.

DATES: The effective date of these
guidelines was February 7, 1995.

FOR FURTHER INFORMATION CONTACT:
Diana B. London, Deputy Director,
AmeriCorps*VISTA, (202) 606-5000,
extension 228. For individuals with
disabilities, information will be made
available in alternative formats, upon
request.

SUPPLEMENTARY INFORMATION: The
Corporation for National and
Community Service published the
Selection of AmerCorps*VISTA
Sponsors and Projects Guidelines in the
Federal Register, Volume 60, No. 25, on
February 7, 1995. The Corporation
received no comments on the issues
discussed in these guidelines.

Dated: May 26, 1995.
Tracy Gray,

Acting Executive Vice-President Corporation
for National and Community Service.

[FR Doc. 95-13447 Filed 6-1-95; 8:45 am]
BILLING CODE 6050-28-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER90-168-020, et al.]

National Electric Associates Limited
Partnership, et al., Electric Rate and
Corporate Regulation Filings

May 25, 1995.
Take notice that the following filings
have been made with the Commission:

1. National Electric Associates Limited
Partnership

[Docket No. ER90-168-020]

Take notice that on April 28, 1995,
National Electric Associates Limited
Partnership tendered for filing certain
information pursuant to the
Commission’s order dated March 20,
1990. Copies of the informational filing
are on file with the Commission and are
available for public inspection.

2. The Cleveland Electric Illuminating
Company, and The Toledo Edison
Company

[Docket No. EC94-14-000]

Take notice that on May 9, 1995, The
Cleveland Electric llluminating
Company (Cleveland Electric) and The
Toledo Edison Company (Toledo
Edison) (together, the Applicants)
tendered for filing an amendment to the
application for an order from the
Commission authorizing the merger of
Toledo Edison into Cleveland Electric.

The Applicants are public utilities
organized and existing under the lease
of the State of Ohio, and both
Applicants are engaged in the business
of supplying electric energy to
wholesale and retail customers within
the State of Ohio. Cleveland Electric
generates, transmits, distributes and
sells electric energy to approximately
748,000 customers in Northeastern
Ohio. Toledo Edison generates,
transmits, distributes and sells electric
energy to approximately 285,000
customers in Northwestern Ohio.
Cleveland Electric’s and Toledo
Edison’s operations are subject to
regulation by The Public Utilities
Commission of Ohio. Centerior Energy
Corporation (Centerior), which is
organized and existing under the laws of
the State of Ohio, is the 100% owner of

the common stock of both Cleveland
Electric and Toledo Edison. Each of
Cleveland Electric and Toledo Edison
has outstanding serial preferred shares
that are held by the public.

Under the terms and conditions of a
definitive Agreement of Merger entered
into by Cleveland Electric and Toledo
Edison, 100% of the common shares of
Toledo Edison will be converted into
newly-issued common shares of
Cleveland Electric, the Toledo Edison
preferred shares will be exchanged for
newly-issued preferred shares of
Cleveland Electric, and any dissenting
preferred shareholders of Toledo Edison
will be paid cash for their shares upon
exercise of applicable dissenters’ rights.
Upon the occurrence of these events,
Toledo Edison will be merged into
Cleveland Electric, and the separate
corporate existence of Toledo Edison
will cease. Cleveland Electric will, by
operation of law, acquire title to and
interest in all facilities of Toledo Edison
in that are currently under the
jurisdiction of the Commission, and
Cleveland Electric will operate such
facilities without change.

Cleveland Electric and Toledo believe
that the proposed corporate
reorganization is consistent with the
public interest, and that it will be in the
best interests of the customers,
shareowners and employees of both
Applicants.

Comment date: June 9, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

3. Catex Vitol Electric, L.L.C.
[Docket No. ER94-155-007]

Take notice that on May 1, 1995,
Catex Vitol Electric, L.L.C. tendered for
filing certain information pursuant to
the Commission’s order dated January
14, 1995. Copies of the informational
filing are on file with the Commission
and are available for public inspection.

4. The Electric Exchange
[Docket No. ER95-111-002]

On May 18, 1995, The Electric
Exchange (““‘Applicant’) tendered for
filing information concerning the
identity of its limited partners and a
revised rate schedule as required by the
May 3, 1995 letter order in these
proceedings. Applicant has requested
that the Commission act expeditiously
on the filing.

Comment date: June 8, 1995, in
accordance with Standard Paragraph E
at the end of this notice.
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5. Jersey Central Power & Light
Company

[Docket No. ER95-557-000]

Take notice that on March 17, 1995,
Jersey Central Power & Light Company
tendered for executed copies of the
signature page for the amendment to the
Purchase and Sale Agreement between
GPU and Niagara Mohawk Power
Corporation.

Comment date: June 8, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

6. Maine Public Service Company

[Docket No. ER95-954—-000]

Take notice that on May 10, 1995,
Maine Public Service Company
tendered for filing a supplement to its
April 26, 1995, filing in Docket No.
ER95-954-000.

Comment date: June 9, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

7. Southern Company Services
Company

[Docket No. ER95-971-000]

Take notice that on April 28, 1995,
Southern Company Services, Inc., acting
on behalf of Alabama Power Company,
Georgia Power Company, Gulf Power
Company, Mississippi Power Company,
and Savannah Electric and Power
Company (collectively referred to as
“*Southern Companies”) filed a Notice of
Cancellation of Short-Term Non-Firm
Transmission Service Tariff of Southern
Companies (FERC Electric Tariff
Original Volume No. 1).

Comment date: June 8, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

8. Madison Gas and Electric Company

[Docket No. ER95-1017-000]

Take notice that on May 5, 1995,
Madison Gas and Electric Company
(MGE) tendered for filing a service
agreement with Central Illinois Public
Service Company under MGE’s Power
Sales Tariff. MGE requests an effective
date 60 days from the filing date.

Comment date: June 9, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

9. Kohler Company

[Docket No. ER95-1018-000]

Take notice that on May 8, 1995,
Kohler Company tendered for filing an
Application for Waivers, Blanket
Authorizations, and Order Accepting
Rate Schedule.

Comment date: June 9, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

10. Gulf Power Company
[Docket No. ER95-1025-000]

Take notice that on May 8, 1995, Gulf
Power Company tendered for filing
Supplements to Service Schedule T of
the Gulf/AEC Interconnection
Agreement (FERC Rate Schedule No.
82).

Comment date: June 9, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

Standard Paragraphs

E. Any person desiring to be heard or
to protest said filing should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, NE.,
Washington, DC 20426, in accordance
with Rules 211 and 214 of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and 18 CFR
385.214). All such motions or protests
should be filed on or before the
comment date. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Linwood A. Watson, Jr.,
Acting Secretary.
[FR Doc. 95-13472 Filed 6-1-95; 8:45 am]

BILLING CODE 6717-01-P

Power Flow Simulation Package
Presentation

May 26, 1995.

On May 31, 1995, Thomas Overbye
and George Gross, both of the
Department of Electrical and Computer
Engineering of the University of Illinois,
will make a presentation before the
Commission, interested members of the
staff, and interested members of the
public. The presentation will concern
PowerWorld, a power flow simulation
package. PowerWorld is intended to
simulate the operation of a hypothetical
area in an interconnected power system
over a specified period of time ranging
from several hours to a day.
PowerWorld was developed to present
the basics of power system operations
and control to individuals with a
nontechnical background.

The presentation will be held on May
31,1995, from 1 pm to 3 pm, in the
Commission Meeting Room, 9th Floor,

825 North Capitol Street NE.,
Washington, DC 20426.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 95-13471 Filed 6—-1-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP95-233-001]

Colorado Interstate Gas Go.;
Compliance Filing

May 26, 1995.

Take notice that on May 23, 1995,
Colorado Interstate Gas Company (CIG),
tendered for filing to become part of its
FERC Gas Tariff, First Revised Volume
No. 1, the following revised tariff sheets,
effective May 15, 1995:

Substitute Third Revised Sheet No. 35
Substitute Third Revised Sheet No. 57
Substitute Second Revised Sheet No. 69
Substitute Third Revised Sheet No. 101
Substitute First Revised Sheet No. 123
Substitute Third Revised Sheet No. 127
Substitute Second Revised Sheet No. 128

CIG states that the new tariff sheets
are filed to comply with Ordering
Paragraph (B) of the order issued May
12, 1995 in Docket No. RP95-233-000.
The order required CIG to state, in
situations involving Northwest Pipeline
Corporation, as an interconnecting
pipeline, Transporter’s nomination
deadline is 9:30 a.m. Mountain Time, 30
minutes before Northwest Pipeline
Corporation’s nomination deadline.

CIG states that a copy of this filing
was served upon all parties in this
proceeding.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, NE.,
Washington, DC 20426, in accordance
with §385.211 of the Commission’s
rules of practice and procedure (18 CFR
385.211). All such protests should be
filed on or before June 5, 1995. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Copies of this filing are on file with the
Commission and are available for public
inspection in the public reference room.
Linwood A. Watson, Jr.,

Acting Secretary.
[FR Doc. 95-13475 Filed 6-1-95; 8:45 am]
BILLING CODE 6717-01-M
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[Docket No. MG88-30-003]

Great Lakes Gas Transmission Co.;
Filing
May 26, 1995.

Take notice that on May 23, 1995,
Great Lakes Gas Transmission Company
(Great Lakes) filed revised standards of
conduct governing the business
relationship between Great Lakes and its
marketing/brokering affiliates.t Great
Lakes also states that this filing is in
compliance with the Commission’s
Order on Standards of Conduct issued
May 4, 1995.2

Great Lakes states that copies of this
filing have been mailed to all parties on
the official service list compiled by the
Secretary in this proceeding and to the
public service commissions of the states
of Michigan, Minnesota and Wisconsin.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426, in accordance with Rules 211
or 214 of the Commission’s rules of
practice and procedure (18 CFR 385.211
or 385.214). All such motions to
intervene or protest should be filed on
or before June 12, 1995. Protests will be
considered by the Commission in
determining the appropriate action to be
taken but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 95-13474 Filed 6-1-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. GT95-40-000]

Koch Gateway Pipeline Co.; Notice of
Proposed Changes in FERC Gas Tariff

May 26, 1995

Take notice that on May 24, 1995,
Koch Gateway Pipeline Company (Koch
Gateway) tendered for filing to become
part of its FERC Gas Tariff, Fifth Revised

1 Standards of Conduct and Reporting
Requirements for Transportation and Affiliate
Transactions, Order No. 566, 59 FR 32885 (June 27,
1994), 1l FERC Stats. & Regs. 130,997 (June 17,
1994); Order No. 566—A, order on rehearing, 59 FR
52896 (October 20, 1994), 69 FERC 161,044
(October 14, 1994); Order No. 566—B, order on
rehearing, 59 FR 65707, (December 21, 1994); 69
FERC 161,334 (December 14, 1994); appeal
docketed sub nom. Conoco, Inc. v. FERC, D.C. Cir.
No. 94-1745 (December 13, 1994).

271 FERC 161,141 (1995).

Volume No. 1, the following tariff sheets
to be effective June 24, 1995;

Second Revised Sheet No. 5300
Second Revised Sheet No. 5301
Second Revised Sheet No. 5302
Second Revised Sheet No. 5303

Koch Gateway states that this filing is
being submitted to update its Index of
Purchasers with current information
pursuant to § 154.41 of the Federal
Energy Regulatory Commission’s
(““Commission’’) regulations. On May 2,
1995, Koch Gateway filed tariff sheets
updating its Index of Purchasers which
contained inadvertent errors. On May
10, 1995, Koch Gateway filed a notice to
withdraw the May 2, 1995 filing and is
filing the above tariff sheets to replace
the previous filing.

Koch Gateway states that the tariff
sheets are being mailed to all of Koch
Gateway’s jurisdictional customers,
interested state commissions and all
intervenors in the May 2, 1995 filing.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20426, in accordance with
§8385.214 and 385.211 of the
Commission’s regulations. All such
motions or protests should be filed on
or before June 5, 1995. Protests will be
considered by the Commission in
determining appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 95-13476 Filed 6-1-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket Nos. RP94-423-000, RP94-119-
000, et al.]

Texas Gas Transmission Corp.; Notice
of Informal Settlement Conferences

May 26, 1995.

Take notice that an informal
settlement conference will be convened
in the above-captioned proceedings
commencing at 10:00 am on May 31,
1995, continuing through June 1, 1995,
at the offices of the Federal Energy
Regulatory Commission, 810 First
Street, NE, Washington, DC, for the
purpose of exploring the possible
settlement of the above-referenced
dockets. For planning purposes,
discussions on the GSR case, FERC

Docket No. RP94-119-000 et al., will
commence at 1 pm on May 31.

Any party, as defined by 18 CFR
385.102(c), or any participant as defined
in 18 CFR 385.102(b), is invited to
attend. Persons wishing to become a
party must move to intervene and
receive intervenor status pursuant to the
Commission’s regulations (18 CFR
385.214).

For additional information please
contact Michael D. Cotleur, (202) 208—
1076, or Russell B. Mamone (202) 208—
0744.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 95-13478 Filed 6—1-95; 8:45 am]
BILLING CODE 6717-01-M

[Project No. 2984-024]

S.D. Warren Co.; Notice of Extension
of Comment Due Date

May 26, 1995.

On April 3, 1995, the S.D. Warren
Company, licensee for the Eel Weir
Project, submitted its Final Proposed
Level Management Plan for Sebago Lake
(Sebago Lake Plan). The plan was
submitted in accordance with the
Federal Energy Regulatory
Commission’s (Commission) Order on
Complaint, dated August 4, 1994 and
Order Granting Extension of Time,
dated December 20, 1994 and March 7,
1995. The submittal, prepared by S.D.
Warren Company, is a lake level plan
that seeks to balance the various
competing uses of Sebago Lake.

On April 26, 1995, the Commission
issued a Notice of Reservoir Level
Management Plan for Sebago Lake. The
notice was published in the Portland
Press Herald on May 12, 1995, and
provided the public with the
opportunity to comment on S.D.
Warren’s Sebago Lake Plan. The notice
required that comments be filed no later
than June 12, 1995.

By letter dated May 12, 1995, State of
Maine Department of Environmental
Protection (DEP) requested an extension
of the comment due date from June 12,
1995 to June 30, 1995. In support of its
request, the DEP states that it, in
conjunction with the Maine
Departments of Conservation,
Environmental Protection, and Inland
Fisheries and Wildlife, has scheduled a
public meeting for May 31, 1995, in
order to receive public comment on the
Sebago Lake Plan. The DEP believes a
30-day comment period from the date of
the public meeting is appropriate and
sufficient to allow for public comment.
Accordingly, the DEP requests an
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extension of the comment deadline from
June 12 to June 30, 1995.

The Commission finds the DEP’s
request reasonable and will hereby
extend the comment due date for the
Sebago Lake Plan from June 12, 1995 to
June 30, 1995.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 95-13473 Filed 6-1-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP95-303-000]

Williams Natural Gas Co.; Notice of
Proposed Changes in FERC Gas Tariff

May 26, 1995.
Take notice that on May 24, 1995,
Williams Natural Gas Company (WNG)
tendered for filing to become part of its
FERC Gas Tariff, Second Revised
Volume No. 1, the following tariff

sheets:

Third Revised Sheet No. 1

Fourth Revised Sheet No. 2

First Revised Sheet No. 144

Third Revised Sheet No. 200

First Revised Sheet Nos. 201-203

Second Revised Sheet No. 204

Third Revised Sheet No. 205

Second Revised Sheet Nos. 206 and 207

First Revised Sheet Nos. 212-216 and 218—
220

Second Revised Sheet No. 226

Third Revised Sheet Nos. 227 and 228

Second Revised Sheet No. 229

First Revised Sheet Nos. 231-234, 236, 238,
239 and 241

Second Revised Sheet No. 243

First Revised Sheet No. 249

Second Revised Sheet No. 250

First Revised Sheet No. 257-263

Second Revised Sheet No. 264

First Revised Sheet No. 265, 269, 403, 411,
419, 426, 432, 433, 438-442, 444, 449, 455,
and 456

Original Sheet No. 456A

First Revised Sheet Nos. 458, 461, and 490

The proposed effective date of these
tariff sheets is July 1, 1995.

WNG states that the purpose for the
instant filing is to make general
maintenance changes to WNG’s FERC
Gas Tariff, second Revised Volume No.
1. WNG has operated under Order No.
636 since October 1, 1993, when its
restructuring in Docket No. RS92-12
was made effective. WNG has gained
experience operating under Order No.
636, during this nineteen-month period,
and has found minor changes that need
to be made to its tariff.

WNG states that a copy of its filing
was served on all jurisdictional
customers and interested state
commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the

Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,
Washington, D.C. 20426, in accordance
with Sections 385.214 and 385.211 of
the Commission’s Rules and
Regulations. All such motions or
protests should be filed on or before
June 5, 1995. Protests will be considered
by the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection in the
Public Reference Room.

Linwood A. Watson, Jr.

Acting Secretary.

[FR Doc. 95-13477 Filed 6-1-95; 8:45 am]
BILLING CODE 6717-01-M

ENVIRONMENTAL PROTECTION
AGENCY

[ER-FRL-4723-6]

Environmental Impact Statements and
Regulations; Availability of EPA
Comments

Availability of EPA comments
prepared April 24, 1995 Through April
28, 1995 pursuant to the Environmental
Review Process (ERP), under Section
309 of the Clean Air Act and Section
102(2)(c) of the National Environmental
Policy Act as amended. Requests for
copies of EPA comments can be directed
to the Office of Federal Activities at
(202) 260-5076.

An explanation of the ratings assigned
to draft environmental impact
statements (EISs) was published in FR
dated April 14, 1995 (72 FR 19047).

Draft EISs

ERP No. D-AFS-K65169—-CA Rating
LO, Snowy Trail Off-Highway Vehicle
Re-Route, Smith Fork Parcel of Los
Padres National Forest, Approval and
Implementation, Mount Pinos Ranger
District, Ventura County, CA.

Summary: EPA had no objection to
the action but did request that the final
document discuss the applicability of
the Clean Water Act’s stormwater
permitting provisions.

ERP No. D-AFS-K67029-AZ Rating
Eu3, Carlota Open-Pit Copper Mine
Project, Construction and Operation,
Plan of Operations and COE Section 404
Permit, Tonto National Forest, Gila and
Pinal Counties, AZ.

Summary: EPA identified potential
adverse impacts that would be
unsatisfactory from the standpoint of
environmental quality. Specific

concerns relate to ground and surface
water impacts. The proposal lacks an
adequate alternative analysis and
mitigation measures. EPA also
expressed serious concerns regarding
potential significant adverse effects on
air quality and residential water supply
wells in the project vicinity. EPA
recommended that the document should
be formally revised.

EPA No. D-FHW-J40135-MT Rating
EC2, US 93 Highway Transportation
Project, Improvements between Evaro
and Polson, Funding and COE Section
404 Permit, Missoula and Lake
Counties, MT.

Summary: EPA expressed
environmental concerns regarding air
quality, water quality, and the
preservation of wetlands and
environmentally sensitive areas. An air
quality conformity determination for
PM-