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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation

7 CFR Part 400

General Administrative Regulations;
Sanctions
RIN 0563-AB10

AGENCY: Federal Crop Insurance
Corporation.

ACTION: Final rule.

SUMMARY: The Federal Crop Insurance
Corporation (““FCIC"’) hereby amends its
general administrative regulations
relating to sanctions. The intended
effect of this amendment is to set out the
sanctions made available under the
Federal Crop Insurance Act (the “Act”),
as amended by the Federal Crop
Insurance Reform Act of 1994, with
respect to civil fines and
disqualification for willfully and
intentionally providing false or
inaccurate information and ineligibility
to participate in any program
administered under the Act as a result
of the adoption of a material scheme or
device to obtain benefits or
indebtedness to FCIC or an insurance
company.

EFFECTIVE DATE: July 20, 1995.

FOR FURTHER INFORMATION CONTACT:
Diana Moslak, Federal Crop Insurance
Corporation, Regulatory and Procedural
Development Staff, U.S. Department of
Agriculture, Washington, DC 20250.
Telephone (202) 254-8314.
SUPPLEMENTARY INFORMATION: This
action has been reviewed under United
States Department of Agriculture
(“USDA") procedures established by
Executive Order 12866 and
Departmental Regulation 1512-1. This
action constitutes a review as to the
need, currency, clarity, and
effectiveness of these regulations under
those procedures. The sunset review

date established for these regulations is
December 1, 1999.

This rule has been determined to be
“not significant” for the purposes of
Executive Order 12866 and, therefore,
has not been reviewed by the Office of
Management and Budget (““OMB”).

In accordance with the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.), no information collection or
record-keeping requirements are found
in this rule.

It has been determined under section
6(a) of Executive Order 12612,
Federalism, that this rule does not have
sufficient federalism implication to
warrant the preparation of a Federalism
Assessment. The requirements and
procedures contained in this rule will
not have a substantial direct effect on
states or their political subdivisions, or
on the distribution of power and
responsibilities among the various
levels of government.

This regulation will not have a
significant impact on a substantial
number of small entities. This action
does not increase the paperwork burden
on the insured producer or the
reinsured company. Therefore, this
action is determined to be exempt from
the provisions of the Regulatory
Flexibility Act (5 U.S.C. 605), and no
Regulatory Flexibility Analysis was
prepared.

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

This program is not subject to the
provisions of Executive Order 12372
which require intergovernmental
consultation with state and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

The Office of the General Counsel has
determined that these regulations meet
the applicable standards provided in
subsections 2(a) and 2(b)(2) of Executive
Order 12778. The provisions of this rule
will preempt state and local laws to the
extent such state and local laws are
inconsistent herewith. This rule does
not have retroactive effect and
administrative appeals as established
under 7 CFR part 400 subpart J or under
regulations established under subtitle H
of the Department of Agriculture
Reorganization Act of 1994 (Pub. L.
103-354) must be exhausted before
judicial action may be brought.

This action is not expected to have
any significant impact on the quality of

the human environment, health, and
safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

On Friday, January 13, 1995, FCIC
published a proposed rule in the
Federal Register at 60 FR 3106 to
amend, in accordance with the Federal
Crop Insurance Reform Act of 1994, the
General Administrative Regulations (7
CFR part 400). The proposed rule
revised the penalty for giving false or
inaccurate information and added a new
section to provide that any participant
in the program who knowingly adopts a
material scheme or device should lose
all benefits under the program.

Following publication of the proposed
rule, the public was afforded 60 days to
submit written comments, data and
opinions, but none were received.
Therefore, the proposed rule as
published on January 13, 1995, at 60 FR
3106 is hereby adopted as a final rule
with minor change.

List of Subjects in 7 CFR Part 400

Administrative practice and
procedure, Claims, Crop insurance,
Reporting and recordkeeping
requirements.

Final Rule

For the reasons set out in the
preamble, subpart R, part 400 of chapter
IV of title 7 of the Code of Federal
Regulations is amended as follows:

PART 400—GENERAL
ADMINISTRATIVE REGULATIONS

Subpart R—Sanctions

1. The authority citation for 7 CFR
part 400, subpart R, is revised to read as
follows:

Authority: 7 U.S.C. 1506(1).

2. Paragraph (a) of §400.454 is revised
to read as follows:

§400.454 Civil penalties.

(a) Any person who willfully and
intentionally provides any materially
false or inaccurate information to FCIC
or to any approved insurance provider
reinsured by FCIC with respect to an
insurance plan or policy issued under
the authority of the Federal Crop
Insurance Act, as amended, (7 U.S.C.
1501 et seq.) may be subject to a civil
fine of up to $10,000 and
disqualification from participation in:
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(1) The catastrophic risk protection
plan of insurance and the noninsured
crop disaster assistance program for a
period not to exceed two (2) years; or

(2) Any plan of insurance providing
protection in excess of that provided
under the catastrophic risk protection
plan of insurance for a period not to
exceed ten (10) years.

* * * * *

3. A new §400.458 is added to read
as follows:

8§400.458 Scheme or device.

(a) In addition to the penalties
specified in this part, if a person has
knowingly adopted a material scheme or
device to obtain catastrophic risk
protection, other plans of insurance
coverage, or noninsured assistance
benefits to which the person is not
entitled, has evaded the provisions of
the Federal Crop Insurance Act, or has
acted with the purpose of evading the
provisions of the Federal Crop
Insurance Act, the person shall be
ineligible to receive any and all benefits
applicable to any crop year for which
the scheme or device was adopted.

(b) A scheme or device may include,
but is not limited to, creating or using
another entity, or concealing or
providing false information with respect
to your interest in the policyholder, to
evade:

(1) Suspension, debarment, or
disqualification from participation in
the program;

(2) The assignment of the nonstandard
classification system; or

(3) Ineligibility for a delinquent debt
owed to FCIC or the insurance
company.

4. A new §400.459 is added to read
as follows:

§400.459

Any person who has provided
materially false information or
misrepresented any material fact in
connection with any program
administered under the Act, and is
indebted to FCIC or an insurance
company arising from such conduct, is
ineligible to participate in any program
administered under the Act until the
debt has been paid in full.

Done in Washington, DC on July 12, 1995.
Kenneth D. Ackerman,
Manager, Federal Crop Insurance
Corporation.
[FR Doc. 95-17813 Filed 7-19-95; 8:45 am]

BILLING CODE 3410-08-P

Indebtedness.

Agricultural Marketing Service

7 CFR Parts 1150, 1160, 1200, 1205,
1207, 1208, 1209, 1210, 1211, 1212,
1220, 1230, 1240, 1250, 1280, and 1290

[FV—-94-702FR]

Rules of Practice Governing
Proceedings on Petitions to Modify or
to be Exempted from Research and
Promotion Programs

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule will consolidate the
petition procedures for all research and
promotion programs that provide for
petitions. This consolidation will
eliminate duplication and will reduce
costs.

EFFECTIVE DATE: August 21, 1995.

FOR FURTHER INFORMATION CONTACT:
Sonia N. Jimenez, Research and
Promotion Branch, Fruit and Vegetable
Division, AMS, USDA, P.O. Box 96456,
Room 2535-S, Washington, DC 20090—-
6456; telephone (202) 720-9915.

SUPPLEMENTARY INFORMATION: This
action is authorized under the Floral
Research and Consumer Information Act
[7 U.S.C. 4301-4319]; the Fresh Cut
Flowers and Fresh Cut Greens
Promotion and Consumer Information
Act [7 U.S.C 6801-6814]; the Honey
Research, Promotion, and Consumer
Information Act, as amended [7 U.S.C.
4601-4612]; the Lime Research,
Promotion, and Consumer Information
Act, as amended [7 U.S.C. 6201-6212];
the Mushroom Promotion, Research,
and Consumer Information Act of 1990
[7 U.S.C. 6101-6112]; the Pecan
Promotion and Research Act of 1990 [7
U.S.C. 6001-6013]; the Potato Research
and Promotion Act, as amended [7
U.S.C. 2611-2627]; the Watermelon
Research and Promotion Act, as
amended [7 U.S.C. 4901-4916], the Egg
Research and Consumer Information Act
[7 U.S.C. 2701-2718], the Cotton
Research and Promotion Act [7 U.S.C.
2101-2118], the Pork Promotion,
Research, and Consumer Information
Act [7 U.S.C. 4801-4819], the Soybean
Promotion, Research, and Consumer
Information Act [7 U.S.C. 6301-6311],
the Sheep Promotion, Research, and
Information Act of 1994 [7 U.S.C. 7101—-
7111], the Dairy Production
Stabilization Act of 1983 [7 U.S.C.
4501-4513], the Fluid Milk Promotion
Act of 1990 [7 U.S.C. 6401-6417], and
the Wheat and Wheat Foods Research
and Nutrition Education Act [7 U.S.C.
3401-3417].

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12778, Civil Justice
Reform. It is not intended to have
retroactive effect. This rule will not
preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The acts named above provide that
administrative proceedings must be
exhausted before parties may file suit in
court. A person subject to a research and
promotion order or plan (hereinafter
referred to as order) may file a petition
with the Secretary of Agriculture
(Secretary) stating that the order or any
provision of the order, or any obligation
imposed in connection with the order,
is not in accordance with law and
requesting a modification of the order or
an exemption from the order. The
petitioner is afforded the opportunity
for a hearing on the petition. After the
hearing, the Secretary will make a ruling
on the petition. The acts provide that
the district courts of the United States
in any district in which a person who
is a petitioner resides or carries on
business are vested with jurisdiction to
review the Secretary’s ruling on the
petition, if a complaint for that purpose
is filed within 20 days after the date of
the entry of the ruling.

Regulatory Impact Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities.

The purpose of the RFA s to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.

Since this action is administrative in
nature, the Administrator of AMS
determined that this rule will have no
economic impact on small entities.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1980 [44 U.S.C.
Chapter 35], the information collection
requirements contained in the orders
covered by the acts have been approved
by OMB. This action will not impact
any of the information collection
requirements under the orders.

Background

When Congress authorizes a research
and promotion program to be
administered by the Department of
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Agriculture (Department), the
Department conducts the necessary
rulemaking, and, if appropriate, a public
hearing and a referendum before the
program is implemented. One portion of
the rulemaking relates to the provisions
of the act which requires that a person
covered by the program exhaust
administrative remedies before filing
suit in court. Under these administrative
remedies, a person may file a petition
with the Secretary to modify or be
exempted from the relevant act.

In the past, separate rulemaking has
been conducted for each order. As a
result, each order has a subpart relating
to petition procedures, and the subparts
are nearly identical.

In order to promote administrative
efficiency, the Department is deleting
the individual subparts and creating a
new subpart under Part 1200 to cover
petition procedures for all of the
research and promotion programs that
provide for petitions which are
administered by AMS. The new subpart
will state that it covers all of the existing
statutes for research, promotion, and
consumer information acts which
provide for petitions that are established
as public law by Congress. It will be
applicable for the Pecan Promotion and
Research Act of 1990, the Wheat and
Wheat Foods Research and Nutrition
Education Act, and the Floral Research
and Consumer Information Act if a
program is implemented for those
programs in the future. In addition, it
will be applicable for the Sheep
Promotion, Research, and Information
Act of 1994 if an order is adopted. Also,
it will be applicable for the Fresh Cut
Flowers and Fresh Cut Greens
Promotion and Consumer Information
Act.

The creation of the new subpart will
eliminate the need for one rulemaking
action (a proposed rule and a final rule)
for each new program and thus reduce
costs for the Department as well as for
the research and promotion boards and
councils which pay user fees to cover
the Department’s costs.

This rule removes Part 1290 in its
entirety because there is no active
program under the Floral Research and
Consumer Information Act of 1981.

The provisions of the Administrative
Procedure Act concerning notice and
opportunity for comment on agency
rulemaking [5 U.S.C. 553] do not apply
to the promulgation of agency rules of
practice. Accordingly, this action is
made effective upon publication in the
Federal Register. Furthermore, this final
rule makes technical revisions to the
existing rules of practice, which are
uniform for all applicable research and
promotion programs; the rules are

already applicable to those programs
that are newly specified in the rules
because of the existing definition of the
term “Act’’; no substantive rule or rule
change is involved; and these
procedures are patterned directly after
existing procedures that are presently in
use.

List of Subjects

7 CFR Part 1150

Dairy products, Reporting and
recordkeeping requirements, Research.

7 CFR Part 1160

Milk, Fluid milk products, Promotion.

7 CFR Part 1200

Administrative practice and
procedure, Cotton, Cut Flowers, Cut
Greens, Dairy, Eggs, Floral products,
Fluid milk, Honey, Limes, Marketing
agreements, Mushrooms, Pecans, Pork,
Potatoes, Sheep, Soybeans,
Watermelons, Wheat, Wheat foods.

7 CFR Part 1205

Advertising, Agricultural research,
Cotton, Reporting and recordkeeping
requirements.

7 CFR Part 1207

Adbvertising, Agricultural research,
Potatoes, Reporting and recordkeeping
requirements.

7 CFR Part 1208

Administrative practice and
procedure, Advertising, Consumer
information, Marketing agreements, Cut
flowers, Cut greens, Promotion,
Reporting and recordkeeping
requirements.

7 CFR Part 1209

Administrative practice and
procedure, Advertising, Agricultural
research, Marketing agreements,
Mushrooms, Reporting and
recordkeeping requirements.

7 CFR Part 1210

Administrative practice and
procedure, Advertising, Agricultural
research, Reporting and recordkeeping
requirements, Watermelons.

7 CFR Part 1211

Administrative practice and
procedure, Advertising, Agricultural
research, Imports, Marketing
agreements, Pecans, Promotion,
Reporting and recordkeeping
requirements.

7 CFR Part 1212

Administrative practice and
procedure, Advertising, Limes,
Marketing agreements, Reporting and
recordkeeping requirements.

7 CFR Part 1220

Agricultural research, Reporting and
recordkeeping requirements, Soybeans.

7 CFR Part 1230

Administrative practice and
procedure, Advertising, Agricultural
research, Meat and meat products,
Reporting and recordkeeping
requirements.

7 CFR Part 1240

Adbvertising, Agricultural research,
Honey, Imports, Reporting and
recordkeeping requirements.

7 CFR Part 1250

Administrative practice and
procedures, Advertising, Agricultural
research, Eggs and egg products,
Reporting and recordkeeping
requirements.

7 CFR Part 1280

Administrative practice and
procedures, Advertising, Agricultural
research, Marketing agreements, Sheep
and sheep products, Reporting and
recordkeeping requirements.

7 CFR Part 1290

Administrative practice and
procedure, Advertising, Agricultural
research, Plants.

For the reasons set forth in the
preamble, 7 CFR Parts 1150, 1160, 1200,
1205, 1207, 1208, 1209, 1210, 1211,
1212, 1220, 1230, 1240, 1250, 1280, and
1290 are amended to read as follows:

PART 1150—DAIRY PROMOTION
PROGRAM

1. The authority citation for Part 1150
continues to read as follows:

Authority: 7 U.S.C. 4501-4513.

2. In Part 1150, Subpart—Rules of
Practice Governing Proceedings on
Petitions to Modify or to be Exempted
from an Order is removed.

PART 1160—FLUID MILK PROMOTION
PROGRAM

3. The authority citation for Part 1160
continues to read as follows:

Authority: 7 U.S.C. 6401-6417.

4. In Part 1160, Subpart—Rules of
Practice Governing Proceedings on
Petitions to Modify or to be Exempted
from an Order is removed.

PART 1200—RULES OF PRACTICE
AND PROCEDURE GOVERNING
PROCEEDINGS UNDER RESEARCH,
PROMOTION, AND EDUCATION
PROGRAMS

5. The authority citation for 7 CFR
Part 1200 is revised to read as follows:
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Authority: 7 U.S.C. 2111; 2620; 2713; 3409;
4313; 4509; 4609; 4814; 4909; 6008; 6106;
6206; 6306; 6410; 6807; and 7106.

6. Part 1200 is amended by adding a
new subpart to read as follows:

Subpart—Rules of Practice Governing
Proceedings on Petitions To Modify or
To Be Exempted From Research,
Promotion, and Education Programs

Sec.

1200.50 Words in the singular form.

1200.51 Definitions.

1200.52 Institution of proceeding.
Authority: 7 U.S.C. 2111; 2620; 2713; 3409;

4313; 4509; 4609; 4814; 4909; 6008; 6106;

6206; 6306; 6410; 6807; and 7106.

Subpart—Rules of Practice Governing
Proceedings on Petitions To Modify or
To Be Exempted From Research,
Promotion and Education Programs

§1200.50 Words in the singular form.

Words in this subpart in the singular
form shall be deemed to import the
plural, and vice versa, as the case may
demand.

§1200.51 Definitions.

As used in this subpart, the terms as
defined in the acts shall apply with
equal force and effect. In addition,
unless the context otherwise requires:

(a) The term Act means Floral
Research and Consumer Information Act
[7 U.S.C. 4301-4319]; the Fresh Cut
Flowers and Fresh Cut Greens
Promotion and Consumer Information
Act [7 U.S.C. 6801-6814]; the Honey
Research, Promotion, and Consumer
Information Act, as amended [7 U.S.C.
4601-4612]; the Lime Research,
Promotion, and Consumer Information
Act, as amended [7 U.S.C. 6201-6212];
the Mushroom Promotion, Research,
and Consumer Information Act of 1990
[7 U.S.C. 6101-6112]; the Pecan
Promotion and Research Act of 1990 [7
U.S.C. 6001-6013]; the Potato Research
and Promotion Act, as amended [7
U.S.C. 2611-2627]; the Watermelon
Research and Promotion Act, as
amended [7 U.S.C. 4901-4916], the Egg
Research and Consumer Information Act
[7 U.S.C. 2701-2718], the Cotton
Research and Promotion Act [7 U.S.C.
2101-2118], the Pork Promotion,
Research, and Consumer Information
Act [7 U.S.C. 4801-4819], the Soybean
Promotion, Research, and Consumer
Information Act [7 U.S.C. 6301-6311],
the Sheep Promotion, Research, and
Information Act of 1994 [7 U.S.C. 7101-
7111], the Dairy Production
Stabilization Act of 1983 [7 U.S.C.
4501-4513], the Fluid Milk Promotion
Act of 1990 [7 U.S.C. 6401-6417], and
the Wheat and Wheat Foods Research

and Nutrition Education Act [7 U.S.C.
3401-3417].

(b) Department means the U.S.
Department of Agriculture.

(c) Secretary means the Secretary of
Agriculture of the United States, or any
officer or employee of the Department to
whom authority has heretofore been
delegated, or to whom authority may
hereafter be delegated, to act in the
Secretary’s stead.

(d) Judge means any administrative
law judge, appointed pursuant to 5
U.S.C. 3105, and assigned to the
proceeding involved.

(e) Administrator means the
Administrator of the Agricultural
Marketing Service, with power to
redelegate, or any officer or employee of
the Department to whom authority has
been delegated, or may hereafter be
delegated, to act in the Administrator’s
stead.

(f) Order means any order or any
amendment thereto which may be
issued pursuant to the Act. The term
order shall include plans issued under
the Acts listed in paragraph (a) of this
section.

(9) Person means any individual,
group of individuals, partnership,
corporation, association, cooperative, or
any other legal entity subject to an order
or to whom an order is sought to be
made applicable, or on whom an
obligation has been imposed or is
sought to be imposed under an order.

(h) Proceeding means a proceeding
before the Secretary arising under
section 1957 of the Act.

(i) Hearing means that part of the
proceedings which involves the
submission of evidence.

(j) Party includes the U.S. Department
of Agriculture.

(k) Hearing clerk means the Hearing
Clerk, U.S. Department of Agriculture,
Washington, D.C.

(I) Decision means the judge’s initial
decision and includes the judge’s:

(1) Findings of fact and conclusions
with respect to all material issues of
fact, law or discretion, as well as the
reasons or basis thereof;

(2) Order; and

(3) Rulings on findings, conclusions
and orders submitted by the parties; and

(m) Petition includes an amended
petition.

§1200.52 Institution of proceeding.

(a) Filing and service of petitions. Any
person subject to an order desiring to
complain that such order or any
provision of such order or any
obligation imposed in connection with
an order is not in accordance with law,
shall file with the hearing clerk, in
quintuplicate, a petition in writing

addressed to the Secretary. Promptly
upon receipt of the petition in writing
the hearing clerk shall transmit a true
copy thereof to the Administrator and
the General Counsel, respectively.

(b) Contents of petitions. A petition
shall contain:

(1) The correct name, address, and
principal place of business of the
petitioner. If the petitioner is a
corporation, such fact shall be stated,
together with the name of the State of
incorporation, the date of incorporation,
and the names, addresses, and
respective positions held by its officers
and directors; if an unincorporated
association, the names and addresses of
its officers, and the respective positions
held by them; if a partnership, the name
and address of each partner;

(2) Reference to the specific terms or
provisions of the order, or the
interpretation or application of such
terms or provisions, which are
complained of;

(3) A full statement of the facts,
avoiding a mere repetition of detailed
evidence, upon which the petition is
based, and which it is desired that the
Secretary consider, setting forth clearly
and concisely the nature of the
petitioner’s business and the manner in
which petitioner claims to be affected
by the terms or provisions of the order
or the interpretation or application
thereof, which are complained of;

(4) A statement of the grounds on
which the terms or provisions of the
order, or the interpretation or
application thereof, which are
complained of, are challenged as not in
accordance with law;

(5) Requests for the specific relief
which the petitioner desires the
Secretary to grant; and

(6) An affidavit by the petitioner, or,
if the petitioner is not an individual, by
an officer of the petitioner having
knowledge of the facts stated in the
petition, verifying the petition and
stating that it is filed in good faith and
not for purposes of delay.

(c) A motion to dismiss a petition:
filing, contents, and responses to a
petition. If the Administrator is of the
opinion that the petition, or any portion
thereof, does not substantially comply,
in form or content, with the Act or with
requirements of paragraph (b) of this
section, the Administrator may, within
30 days after the filing of the petition,
file with the hearing clerk a motion to
dismiss the petition, or any portion of
the petition, on one or more of the
grounds stated in this paragraph. Such
motion shall specify the grounds for
objection to the petition and if based, in
whole or in part, on allegations of fact
not appearing on the face of the petition,
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shall be accompanied by appropriate
affidavits or documentary evidence
substantiating such allegations of fact.
The motion may be accompanied by a
memorandum of law. Upon receipt of
such motion, the hearing clerk shall
cause a copy thereof to be served upon
the petitioner, together with a notice
stating that all papers to be submitted in
opposition to such motion, including
any memorandum of law, must be filed
by the petitioner with the hearing clerk
not later than 20 days after the service
of such notice upon the petitioner.
Upon the expiration of the time
specified in such notice, or upon receipt
of such papers from the petitioner, the
hearing clerk shall transmit all papers
which have been filed in connection
with the motion to the judge for the
judge’s consideration.

(d) Further proceedings. Further
proceedings on petitions to modify or to
be exempted from the Order shall be
governed by §8 900.52(c)(2) through
900.71 of the Rules of Practice
Governing Proceedings on Petitions To
Modify or To Be Exempted From
Marketing Orders. However, each
reference to marketing order in the title
shall mean order.

PART 1205—COTTON RESEARCH
AND PROMOTION

7. The authority citation for Part 1205
continues to read as follows:

Authority: 7 U.S.C. 2101-2118.

8. In Part 1205, Subpart—Rules of
Practice Governing Proceedings on
Petitions To Modify or To Be Exempted
From Orders is removed.

PART 1207—POTATO RESEARCH
AND PROMOTION PLAN

9. The authority citation for Part 1207
continues to read as follows:

Authority: 7 U.S.C. 2611-2627.

10. In Part 1207, Subpart—Rules of
Practice Governing Proceedings on
Petitions to Modify or To Be Exempted
From Plans is removed.

PART 1209—MUSHROOM
PROMOTION, RESEARCH, AND
CONSUMER INFORMATION ORDER

11. The authority citation for Part
1209 continues to read as follows:

Authority: 7 U.S.C. 6101-6112.

12. In Part 1209, Subpart D—Rules of
Practice Governing Proceedings on
Petitions To Modify or To Be Exempted
From the Mushroom Promotion,
Research, and Consumer Information
Order is removed.

PART 1210—WATERMELON
RESEARCH AND PROMOTION PLAN

13. The authority citation for Part
1210 continues to read as follows:

Authority: 7 U.S.C. 4901-4916.

14. In Part 1210, Subpart—Rules of
Practice Governing Proceedings on
Petitions To Modify or To Be Exempted
From the Watermelon Research and
Promotion Plan is removed.

PART 1211—PECAN PROMOTION AND
RESEARCH PLAN

15. The authority citation for Part
1211 continues to read as follows:

Authority: 7 U.S.C. 6001-6013.

16. In Part 1211, Subpart C—Rules of
Practice Governing Proceedings on
Petitions To Modify or To Be Exempted
From the Plan is removed and reserved.

PART 1212—LIME RESEARCH,
PROMOTION, AND CONSUMER
INFORMATION ORDER

17. The authority citation for Part
1212 continues to read as follows:

Authority: 7 U.S.C. 6201-6212.

18. In Part 1212, Subpart C—Rules of
Practice Governing Proceedings on
Petitions To Modify or To Be Exempted
From an Order is removed.

PART 1220—SOYBEAN PROMOTION,
RESEARCH, AND CONSUMER
INFORMATION

19. The authority citation for Part
1220 continues to read as follows:

Authority: 7 U.S.C. 6301-6311.

20. In Part 1220, Subpart C—Rules of
Practice Governing Proceedings on
Petitions To Modify or To Be Exempted
From the Soybean Promotion and
Research Order is removed.

PART 1230—PORK PROMOTION,
RESEARCH, AND CONSUMER
INFORMATION

21. The authority citation for Part
1230 continues to read as follows:

Authority: 7 U.S.C. 4801-4819.

22. In Part 1230, Subpart C—Rules of
Practice Governing Proceedings on
Petitions To Modify or To Be Exempted
From the Pork Promotion, Research, and
Consumer Information Order is
removed.

PART 1240—HONEY RESEARCH,
PROMOTION, AND CONSUMER
INFORMATION ORDER

23. The authority citation for Part
1240 continues to read as follows:

Authority: 7 U.S.C. 4601-4612.

24. In Part 1240, Subpart—Rules of
Practice Governing Proceedings on
Petitions To Modify or To Be Exempted
From the Honey Research, Promotion,
and Consumer Information Order is
removed.

PART 1250—EGG RESEARCH AND
PROMOTION

25. The authority citation for Part
1250 continues to read as follows:

Authority: 7 U.S.C. 2701-2718.

26. In Part 1250, Subpart—Rules of
Practice Governing Proceedings on
Petitions To Modify or To Be Exempted
From Orders is removed.

SUBPART 1290—[REMOVED]

27. Part 1290 is removed.
Dated: July 10, 1995.
Lon Hatamiya,

Administrator, Agricultural Marketing
Service.

[FR Doc. 95-17325 Filed 7-19-95; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF JUSTICE

8 CFR Parts 103, 244, and 299
[EOIR No. 107F; AG Order No. 1978-95]
RIN 1125-AA10

Executive Office for Immigration

Review; Application for Suspension of
Deportation, Form EOIR-40

AGENCY: Department of Justice.
ACTION: Final rule.

SUMMARY: This final rule amends the
regulations to reflect the change in
responsibility for the Form 1-256A,
Application for Suspension of
Deportation, from the Immigration and
Naturalization Service (Service) to the
Executive Office for Immigration
Review (EOIR). As a result of this
change in responsibility, the form
number for the Application for
Suspension of Deportation has been
changed from 1-256A to EOIR-40. This
final rule is necessary to ensure that the
public uses the correct form when
applying for suspension of deportation.
EFFECTIVE DATE: This final rule is
effective July 20, 1995.

FOR FURTHER INFORMATION CONTACT:
Margaret M. Philbin, General Counsel,
Executive Office for Immigration
Review, Suite 2400, 5107 Leesburg Pike,
Falls Church, Virginia 22041, telephone:
(703) 305-0470.

SUPPLEMENTARY INFORMATION: In
recognition that an application for
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suspension of deportation may currently
be submitted solely during proceedings
before the Immigration Court, the
Service and EOIR agreed to transfer
responsibility for handling this
application form from the Service to
EOIR. On May 13, 1994, the Office of
Management and Budget approved a
new Form EOIR-40, Application for
Suspension of Deportation, to replace
the previous Form 1-256A, Application
for Suspension of Deportation. This
final rule amends the regulations to
reflect the correct form number for the
Application for Suspension of
Deportation. This regulation is
necessary to ensure that the public uses
the correct form when applying for
suspension of deportation.

Compliance with 5 U.S.C. 553 as to
notice of proposed rule making and
delayed effective date is not necessary
because this rule relates to rules of
agency procedure and practice.

In accordance with 5 U.S.C. 605(b),
the Attorney General certifies that this
rule does not have a significant adverse
economic impact on a substantial
number of small entities. The Attorney
General has determined that this rule is
not a significant regulatory action under
Executive Order No. 12866, and
accordingly this rule has not been
reviewed by the Office of Management
and Budget. This rule has no Federalism
implications warranting the preparation
of a Federalism Assessment in
accordance with Executive Order No.
12612. The rule meets the applicable
standards provided in sections 2(a) and
2(b)(2) of Executive Order No. 12778.

List of Subjects
8 CFR Part 103

Administrative practice and
procedure, Authority delegations
(Government agencies), Freedom of
information, Privacy, Reporting and
recordkeeping requirements, Surety
bonds.

8 CFR Part 244

Aliens, Reporting and recordkeeping
requirements.

8 CFR Part 299

Immigration, Reporting and
recordkeeping requirements.

PART 103—POWERS AND DUTIES OF
SERVICE OFFICERS; AVAILABILITY
OF SERVICE RECORDS

1. The authority citation for part 103
continues to read as follows:

Authority: 5 U.S.C. 552, 552(a); 8 U.S.C.

1101, 1103, 1201, 1252 note, 1252b, 1304,
1356; 31 U.S.C. 9701; E.O. 12356, 47 FR

14874, 15557, 3 CFR, 1982 Comp., p 166; 8
CFR part 2.

2.In 8 CFR 103.7, paragraph (b)(1) is
amended by removing the entry for
“Form I-256A" and adding the entry for
“Form EOIR—40" to the listing of forms,
in proper alphanumerical sequence, to
read as follows:

8§103.7 Fees.

* * * * *

(b) * x x

(1) * X *

Form EOIR-40. For filing application
for suspension of deportation under
section 244 of the Act—$100.00. (A
single fee of $100.00 will be charged
whenever suspension of deportation
applications are filed by two or more

aliens in the same proceeding).
* * * * *

PART 244—SUSPENSION OF
DEPORTATION AND VOLUNTARY
DEPARTURE

3. The authority citation for part 244
continues to read as follows:

Authority: 8 U.S.C. 1103, 1252; 8 CFR part
2.

4. Section 244.1 is amended in the
last sentence by revising the reference to
“Form 1-256A"’; to read ‘“Form EOIR—
40”.

PART 299—IMMIGRATION FORMS

5. The authority citation for part 299
continues to read as follows:

Authority: 8 U.S.C. 1101, 1103; 8 CFR part
2.

6. Section 299.1 is amended by
adding an entry for “EOIR-40" to the
listing of forms, in proper
alphanumerical sequence, to read as
follows:

8299.1 Prescribed forms.

* * * * *
Edition .
Form No. date Title
* * * * *
EOIR-40 ...... 11-94 Application for Sus-

pension of Depor-
tation.

* * * * *

Dated: July 11, 1995.
Janet Reno,
Attorney General.
[FR Doc. 95-17653 Filed 7—19-95; 8:45 am]
BILLING CODE 4410-01-M

DEPARTMENT OF AGRICULTURE
Food Safety and Inspection Service

9 CFR Part 391
[Docket No. 95—-004F]

Fee Increase for Inspection Services

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Final rule.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is amending
the Federal meat and poultry products
inspection regulations to increase the
fees charged by FSIS to provide
overtime and holiday inspection,
voluntary inspection, identification,
certification, or laboratory services to
meat and poultry establishments. The
fees reflect the increased costs of
providing these services primarily as a
result of Federal salary increases
allocated by Congress under the Federal
Employees Pay Comparability Act of
1990.

EFFECTIVE DATE: July 23, 1995.

FOR FURTHER INFORMATION CONTACT: Mr.
William L. West, Director, Budget and
Finance Division, Administrative
Management, Food Safety and
Inspection Service, U.S. Department of
Agriculture, Washington, DC 20250-
3700, (202) 720-3367.

SUPPLEMENTARY INFORMATION:
Background

The Federal Meat Inspection Act (21
U.S.C. 601 et seq.) and the Poultry
Products Inspection Act (21 U.S.C. 451
et seq.) provide for mandatory
inspection by Federal inspectors of meat
and poultry slaughtered and/or
processed at official establishments.
Such inspection is required to ensure
the safety, wholesomeness, and proper
labeling of meat and poultry products.
The costs of mandatory inspection
(excluding such services performed on
holidays or on an overtime basis) are
borne by FSIS.

In addition to mandatory inspection,
FSIS provides a range of voluntary
inspection services to operators of
official meat and poultry
establishments, importers, or exporters
(9 CFR 350.7, 351.8, 351.9, 352.5,
354.101, 355.12, and 362.5). The costs of
voluntary inspection are totally
recoverable by the Federal Government.
The fees charged are for overtime and
holiday inspection, voluntary
inspection, identification, certification,
or laboratory services. These services
are provided under the Agricultural
Marketing Act of 1946, as amended (7
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U.S.C. 1621 et seq.) to assist in the
orderly marketing of various animal
products and byproducts not subject to
the Federal Meat Inspection Act or the
Poultry Products Inspection Act.

Each year the fees charged by FSIS for
voluntary inspection services are
reviewed and a cost analysistis
performed to determine whether they
are adequate to recover the costs FSIS
incurs in providing the services. Based
on the projected Fiscal Year 1995 cost
analysis, FSIS is increasing the fees for
voluntary services.

The new rates are for base time,
$31.92 per hour, per program employee;
for overtime and holiday services,
$32.96 per hour per program employee;
and for laboratory services, $52.92 per
hour, per program employee. These
increased costs are attributable to the
average FSIS national and locality pay
raise of 3.2 percent for Federal
employees effective January 1995; the
increasing number of employees
covered by the Federal Employees
Retirement System and subject to the
Federal Insurance Contributions Act tax;
and increased health insurance costs.

On April 12, 1995, FSIS published a
proposed rule in the Federal Register
(60 FR 18551) to increase the fees
charged by FSIS to provide overtime
and holiday inspection, voluntary
inspection, identification, certification,
or laboratory services to meat and
poultry establishments.

FSIS received one comment in
response to the proposal. The comment
was from a trade association which
represents approximately 1,300 small to
medium sized processing operations
and strongly opposed any increase in
the fees charged for overtime and
holiday inspection, voluntary
inspection, identification, certification
and laboratory services to meat and
poultry establishments.

FSIS considered the comment and
reanalyzed the available data relating to
costs of providing these services. FSIS
maintains that the increased rates are
necessary and reflect the cost of
providing inspection services. The new
rates reflect only an incremental
increase in the costs currently borne by
those entities electing to utilize
overtime and holiday inspection
services and certain other voluntary
inspection services.

To recover these increased costs in an
expeditious manner, the Administrator
has determined that these amendments

1The cost analysis is on file with the FSIS Docket
Clerk. Copies may be requested free of charge from
the FSIS Docket Clerk, Room 4352, South
Agriculture Building, Food Safety and Inspection
Service, U.S. Department of Agriculture,
Washington, DC 20250-3700.

should be effective less than 30 days
after publication in the Federal
Register.

Executive Order 12866

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

Executive Order 12778

This final rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. This rule is intended to
have preemptive effect with respect to
any State or local laws, regulations or
policies which conflict with its
provisions or which would otherwise
impede its full implementation. This
rule is not intended to have retroactive
effect. Prior to any judicial challenge to
the provisions, all applicable
administrative procedures must be
exhausted. Under the Federal Meat and
Poultry Products Inspection Acts, the
administrative procedures are set forth
in 7 CFR Part 1.

Effect on Small Entities

The Administrator, Food Safety and
Inspection Service, has determined that
this action will not have a significant
economic impact on a substantial
number of small entities as defined by
the Regulatory Flexibility Act (5 U.S.C.
601). The fees reflect a minimal increase
in the costs currently borne by those
entities which elect to utilize certain
inspection services.

List of Subjects in 9 CFR Part 391

Fees and charges, Meat inspection,
Poultry products inspection.

Accordingly, Part 391 of the Federal
meat and poultry products inspection
regulations is amended as follows:

PART 391—FEES AND CHARGES FOR
INSPECTION SERVICES

1. The authority citation for Part 391
continues to read as follows:
Authority: 7 U.S.C. 138f; 7 U.S.C. 394,

1622, and 1624; 21 U.S.C. 451 et seq.; 21
U.S.C. 601-695; 7 CFR 2.17(g) and (i), 2.55.

2. Sections 391.2, 391.3, and 391.4 are
revised to read as follows:

§391.2 Base time rate.

The base time rate for inspection
services provided pursuant to §8 350.7,
351.8, 351.9, 352.5, 354.101, 355.12, and
362.5 shall be $31.92 per hour, per
program employee.

§391.3 Overtime and holiday rate.

The overtime and holiday rate for
inspection services provided pursuant
to §§307.5, 350.7, 351.8, 351.9, 352.5,
354.101, 355.12, 362.5, and 381.38 shall

be $32.96 per hour, per program
employee.

§391.4 Laboratory services rate.

The rate for laboratory services
provided pursuant to §8350.7, 351.9,
352.5, 354.101, 355.12, and 362.5 shall
be $52.92 per hour, per program
employee.

Done at Washington, DC, on: July 14, 1995.
Michael R. Taylor,

Administrator, Food Safety and Inspection
Service.

[FR Doc. 95-17862 Filed 7-19-95; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 73

[Airspace Docket No. 93-AWP-8]

Modification of Restricted Areas R—
2303A and R-2303B, and
Establishment of R—2303C, Fort
Huachuca, AZ

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Restricted
Areas R—2303A and R—2303B, and
establishes R—2303C at Fort Huachuca,
AZ. R-2303A is amended to exclude the
Fort Huachuca/Libby AAF/Sierra Vista
Municipal Airport from the restricted
area and provide airspace for visual
flight rules (VFR) access to the airport
when R—2303A is in use. This action
lowers the floor and ceiling and revises
the lateral dimensions of R—2303B in
order to accommodate unmanned aerial
vehicle training profiles. R—2303B is
further subdivided by redesignating the
southeast corner of the existing area as
a separate restricted area, R—2303C.
Additionally this action reduces the
published hours of operation for R—
2303A and R—2303B. The purpose of
these changes is to accommodate
increased training requirements and to
return unneeded special use airspace to
the National Airspace System (NAS).

EFFECTIVE DATE: 0901 UTC, September
14, 1995.

FOR FURTHER INFORMATION CONTACT: Jim
Robinson, Military Operations Program
Office (ATM-420), Office of Air Traffic
System Management, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591,
telephone: (202) 493-4050.
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SUPPLEMENTARY INFORMATION:
History

On July 21, 1994, the FAA proposed
to amend part 73 of the Federal Aviation
Regulations (14 CFR part 73) to modify
R—2303A and R—2303B and establish R—
2303C, Fort Huachuca, AZ (59 FR
37188). Interested parties were invited
to participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
The comments are discussed below:

On June 15, 1995, the FAA published
a supplemental notice of proposed
rulemaking (SNPRM) (60 FR 31425) as
a result of comments received
expressing concern about the
dimensions and navigability of the
airport exclusionary zone and VFR
corridor. The FAA received no
comments in response to the SNPRM.

Supportive comments were received
from the Southern Arizona Hang
Gliding Association, with a
recommendation to chart three areas of
intensive hang gliding activities located
in the vicinity of R—2303B. The FAA
agrees with this recommendation and
will initiate action to chart the hang
gliding areas on the Phoenix Sectional
Aeronautical Chart.

Concerns were raised relating to the
dimensions and navigability of the VFR
corridor and airport exclusionary zone.
As a result of comments received in
response to the NPRM, the FAA is
increasing the ceiling of the airport
exclusion and VFR access corridor at
the Libby AAF/Sierra Vista Municipal
Airport. R—2303A will be amended to
exclude from the restricted area the
airspace from the surface to 7,000 feet
MSL, within a 3-nautical-mile radius of
the Fort Huachuca/Libby AAF/Sierra
Vista Municipal Airport. The airspace
from the surface to 7,000 feet MSL
within 1-nautical-mile either side of
U.S. Highway 90 will also be excluded.
This will provide VFR access to the
airport when R—2303A is in use. Except
for editorial changes, this amendment is
the same as that proposed in the notices.
Section 73.23 of part 73 of the Federal
Aviation Regulations was republished
in FAA Order 7400.8B dated March 9,
1994.

The Rule

This amendment to Part 73 of the
Federal Aviation Regulations amends
R—2303A to exclude from the restricted
area the airspace from the surface to
7,000 feet MSL, within a 3-nautical-mile
radius of the Fort Huachuca/Libby AAF/
Sierra Vista Municipal Airport. The
airspace from the surface to 7,000 feet
MSL within 1-nautical-mile either side
of U.S. Highway 90 is also excluded.

This will provide VFR access to the
airport when R—2303A is in use. R—
2303B is amended by relocating the
northern boundary 3 miles south of the
existing position. This will better
accommodate hang gliding activity that
takes place just outside of the northwest
corner of R—2303B. R—2303B is further
amended by subdividing the
southeastern section as a separate
restricted area, R—2303C. The purpose of
this subdivision is to accommodate
hang gliding activities occurring just
outside of the southeast corner of R—
2303A. To achieve this, R—2303C retains
a 15,000 feet MSL floor and the time of
designation for that section is reduced
from the current baseline of 9 hours per
day, 6 days per week, to “intermittent
by NOTAM at least 24 hours in
advance.” In addition, this action
lowers the floor of R—2303B from 15,000
feet MSL to 8,000 feet MSL excluding
the airspace within R—2303A when
activated, in order to accommodate
unmanned aerial vehicle training
profiles. The ceiling of R—2303B is
lowered from Flight Level 450 (FL) to
FL 300. The U.S. Army has determined
that there is no longer a requirement for
restricted airspace above FL 300,
therefore, that airspace is being returned
to the NAS system. Lastly, the times of
designation for R—2303A and R—2303B
are reduced from ““Monday—Saturday,
0700-1600 local time; other times by
NOTAM at least 24 hours in advance,”
to ““Monday-Friday, 0700-1600 local
time; other times by NOTAM at least 24
hours in advance.”

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

The Department of the Army has
completed an Environmental
Assessment (EA) of this action resulting
in a Finding of No Significant Impact
(FONSI). The FAA has reviewed the EA,
and adopts the EA/FONSI, as

supplemented by the U. S. Army. The
FAA concludes that this action will
have no significant impact on the
environment.

List of Subjects in 14 CFR Part 73
Airspace, Navigation (air).
Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 73 as follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120;
E.O. 10854, 24 FR 9565, 3 CFR, 1959-1963
Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§73.23 [Amended]

2. Section 73.23 is amended as
follows:

R-2303A Fort Huachuca, AZ [Revised]

Boundaries. Beginning at lat. 31°40'40"N.,
long. 110°11'02"W.; to lat. 31°34'00"N.,
long. 110°08'32"'W.; to lat. 31°34'00"'N.,
long. 110°22'02"W.; to lat. 31°33'00"N.,
long. 110°23'02"'W.; to lat. 31°29'00"N.,
long. 110°23'02"W.; to lat. 31°29'00"N.,
long. 110°41'32"'W.; to lat. 31°34'00"'N.,
long. 110°43'32"W.; to lat. 31°38'30"N.,
long. 110°42'02"'W.; to lat. 31°38'30"N.,
long. 110°39'32"W.; to lat. 31°41'00"N.,
long. 110°33'32"'W.; to lat. 31°41'00"N.,
long. 110°12'02"W.; to the point of
beginning.

Altitudes. Surface to 15,000 feet MSL,
excluding the airspace from the surface to
7,000 feet MSL within a 3-nautical-mile
radius of the Fort Huachuca/Libby AAF/
Sierra Vista Municipal Airport, AZ, and
excluding the airspace from the surface to
7,000 feet MSL within 1-nautical-mile
either side of U.S. Highway 90.

Time of designation. Monday-Friday, 0700—
1600 local time; other times by NOTAM at
least 24 hours in advance.

Controlling agency. FAA, Albuquerque
ARTCC.

Using agency. U.S. Army Intelligence Center,
Fort Huachuca, AZ.

R-2303B Fort Huachuca, AZ [Revised]

Boundaries. Beginning at lat. 31°45'00"N.,
long. 110°20'02"'W.; to lat. 31°41'00"N.,
long. 110°12'02"'W.; to lat. 31°40'40"N.,
long. 110°11'02"W.; to lat. 31°34'00"N.,
long. 110°08'32"W.; to lat. 31°34'00"N.,
long. 110°22'02"'W.; to lat. 31°33'00"N.,
long. 110°23'02"'W.; to lat. 31°29'00"N.,
long. 110°23'02"'W.; to lat. 31°29'00"N.,
long. 110°25'02"'W.; to lat. 31°24'00"N.,
long. 110°25'02"'W.; to lat. 31°24'00"N.,
long. 110°45'02"'W.; to lat. 31°45'00"N.,
long. 110°45'52""W.; to the point of
beginning.

Altitudes. 8,000 feet MSL to FL 300,
excluding that airspace within R—2303A
when activated.
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Time of designation. Monday-Friday, 0700—
1600 local time; other times by NOTAM at
least 24 hours in advance.

Controlling agency. FAA, Albuquerque
ARTCC.

Using agency. U.S. Army Intelligence Center,
Fort Huachuca, AZ.

R-2303C Fort Huachuca, AZ [New]

Boundaries. Beginning at lat. 31°35'00"'N.,
long. 110°00'02"'W.; to lat. 31°24'00"N.,
long. 110°00'02"'W.; to lat. 31°24'00"N.,
long. 110°25'02"'W.; to lat. 31°29'00"N.,
long. 110°25'02"'W.; to lat. 31°29'00"N.,
long. 110°23'02"'W.; to lat. 31°33'00""N.,
long. 110°23'02"'W.; to lat. 31°34'00"N.,
long. 110°22'02"W.; to lat. 31°34'00"'N.,
long. 110°08'32"W.; to lat. 31°40'40"N.,
long. 110°11'02"W.; to the point of
beginning.

Altitudes. 15,000 feet MSL to FL 300.

Time of designation. Intermittent by NOTAM
at least 24 hours in advance.

Controlling agency. FAA, Albuquerque
ARTCC.

Using agency. U.S. Army Intelligence Center,
Fort Huachuca, AZ.

Issued in Washington, DC, on July 12,

1995.

Nancy B. Kalinowski,

Acting Manager, Airspace-Rules and
Aeronautical Information Division.

[FR Doc. 95-17903 Filed 7-19-95; 8:45 am]
BILLING CODE 4910-13-P

14 CFR Part 73

[Airspace Docket No. 95-ASW-3]
Amendment of Restricted Areas R—
6302B and R-6302E, Fort Hood; TX

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action lowers the upper
limit of Restricted Area R—6302B from
30,000 feet mean sea level (MSL) to
11,000 feet MSL, and reduces the
horizontal size of Restricted Area R—
6302E, located at Fort Hood, TX. These
amendments are necessary in order to
implement revised departure routes
associated with the Dallas/Fort Worth
Metroplex Plan.

EFFECTIVE DATE: 0901 UTC, September
14, 1995.

FOR FURTHER INFORMATION CONTACT: Pete
Magarelli, Military Operations Program
Office (ATM-420), Office of Air Traffic
System Management, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591,
telephone: (202) 267-7130.

SUPPLEMENTARY INFORMATION:
The Rule

This amendment to part 73 of the
Federal Aviation Regulations reduces
the size of restricted airspace at Fort

Hood, TX, by lowering the upper limit
of Restricted Area R—-6302B from 30,000
feet MSL to 11,000 feet MSL, and by
reducing the lateral limits of Restricted
Area R—6302E. This amendment is
necessary to permit expansion of the
departure route structure between
Dallas/Fort Worth and Houston, TX,
which will enhance the National
Airspace System capacity under the
Dallas/Fort Worth Metroplex Plan. This
action returns formerly restricted
airspace to public use, therefore, | find
that notice and public procedure under
5 U.S.C. 553(b) are unnecessary because
this action is a minor amendment in
which the public would not be
particularly interested. Section 73.63 of
part 73 of the Federal Aviation
Regulations was republished in FAA
Order 7400.8B dated March 9, 1994.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This action reduces the size of
restricted airspace and is not subject to
environmental assessments and
procedures under FAA Order 1050.1D,
“Policies and Procedures for
Considering Environmental Impacts,”
and the National Environmental Policy
Act.

List of Subjects in 14 CFR Part 73
Airspace, Navigation (air).
Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 73 as follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120;
E.O. 10854, 24 FR 9565, 3 CFR, 1959-1963
Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§73.63

[Amended]

2. Section 73.63 is amended as
follows:

R-6302B Fort Hood, TX [Amended]

By removing “‘Designated Altitudes.
Surface to 30,000 feet MSL.”” and substituting
“Designated Altitudes. Surface to 11,000 feet

MSL.”

R-6203E Fort Hood, TX [Amended]

By removing the present boundaries and
substituting the following:
Boundaries. Beginning at lat. 31°24'01"N.,

long.
long.
long.
long.
long.
long.
long.
long.
long.
long.
long.

97°48'01"W.; to lat.
97°43'01"W.; to lat.
97°41'56"W.; to lat.
97°41'01"W.; to lat.
97°41'01"W.; to lat.
97°33'01"W.; to lat.
97°39'01"W.; to lat.
97°41'01"W.; to lat.
97°43'31"W.; to lat.
97°55'01"W.; to lat.
97°54'01"W.; to lat.

31°23'01"N.,
31°22'08"'N.,
31°21'01"N.,
31°20'01"'N.,
31°14'01"N.,
31°08'01"N.,
31°10'01"N.,
31°09'01"N.,
31°09'01"N.,
31°16'01"N.,
31°19°01"N.,

long. 97°51'01"W.; to the point of
beginning.
Issued in Washington, DC, on July 12,
1995.
Nancy B. Kalinowski,

Acting Manager, Airspace-Rules and
Aeronautical Information Division.

[FR Doc. 95-17901 Filed 7-19-95; 8:45 am]
BILLING CODE 4910-13-P

Federal Aviation Administration

14 CFR Part 97
[Docket No. 28278; Amdt. No. 1675]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.
DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
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on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Paul J. Best, Flight Procedures
Standards Branch (AFS-420), Technical
Programs Division, Flight Standards
Service, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591,
telephone (202) 267-8277.

SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 522(a), 1 CFR part 51, and §97.20
of the Federal Aviation Regulations
(FAR). The applicable FAA Forms are
identified as FAA Forms 8260-3, 8260—
4, and 8260-5. Materials incorporated
by reference are available for
examination or purchase as stated
above.

The large number of SIAPSs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description

of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 is effective
upon publication of each separate SIAP
as contained in the transmittal. Some
SIAP amendments may have been
previously issued by the FAA in a
National Flight Data Center (FDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The amendments
may require making them effective in
less than 30 days. For the remaining
SIAPs, an effective date at least 30 days
after publication is provided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Approach
Procedures (TERPS). In developing
these SIAPs, the TERPS criteria were
applied to the conditions existing or
anticipated at the affected airports.
Because of the close and immediate
relationship between these SIAPs and
safety in air commerce, | find that notice
and public procedure before adopting
these SIAPs are impracticable and
contrary to the public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Navigation (Air).

Issued in Washington, DC on July 14, 1995.
Thomas C. Accardi,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120,
44701; 49 U.S.C. 106(g); and 14 CFR
11.49(b)(2).

2. Part 97 is amended to read as
follows:

§§97.23, 97.25, 97.27, 97.29, 97.31, 97.33,
and 97.35 [Amended]

By amending: §97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; §97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAYV; §97.31 RADAR SIAPs;
8§97.33 RNAV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

* * * Effective August 17, 1995

El Dorado, AR, South Arkansas Regional at
Goodwin Field, LOC RWY 22, Amdt 7,
CANCELLED

El Dorado, AR, South Arkansas Regional at
Goodwin Field, ILS RWY 22, Orig

Elkhart, IN, Elkhart Muni, VOR or GPS RWY
27, Amdt 14

Elkhart, IN, Elkhart Muni, VOR/DME or GPS
RWY 35, Amdt 3

Muncie, IN, Delaware County-Johnson Field,
NDB RWY 32, Amdt 12

Muncie, IN, Delaware County-Johnson Field,
VOR or GPS RWY 32, Amdt 14

Muncie, IN, Delaware County-Johnson Field,
VOR or GPS RWY 20, Amdt 13

Muncie, IN, Delaware County-Johnson Field,
VOR or GPS RWY 14, Amdt 16

Muncie, IN, Delaware County-Johnson Field,
ILS RWY 32, Amdt 9

Wadsworth, OH, Wadsworth Muni, VOR/
DME-A, Orig

Wadsworth, OH, Wadsworth Muni, NDB or
GPS RWY 2, Amdt 5

Winner, SD, Bob Wiley Field, VOR or GPS—
A, Amdt 6

* * * Effective September 14, 1995

Searcy, AR, Searcy Muni, GPS RWY 19, Orig

Alamosa, CO, San Luis Valley Regional-
Bergman Field, GPS RWY 2, Orig

Telluride, CO, Telluride Regional, GPS RWY
9, Orig

Claxton, GA, Claxton-Evans County, NDB
RWY 9, Orig
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Bogalusa, LA, George R Carr Memorial Air
FId, GPS RWY 36, Orig

Ruston, LA, Ruston Rgnl, GPS RWY 18, Orig

Camdenton, MO, Camdenton Memorial, GPS
RWY 33, Orig

Louisburg, NC, Franklin County, GPS RWY 4,
Orig

Vermillion, SD, Harold Davidson Fld, NDB
RWY 30, Amdt 1

* * * Effective Upon Publication

Lawrenceville, GA, Gwinnett County-Briscoe
Field, ILS RWY 25, Amdt 1.

[FR Doc. 95-17900 Filed 7-19-95; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 97
[Docket No. 28279; Amdt. No. 1676]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of changes occurring in
the National Airspace System, such as
the commissioning of new navigational
facilities, addition of new obstacles, or
changes in air traffic requirements.
These changes are designed to provide
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
US Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT: Paul
J. Best, Flight Procedures Standards
Branch (AFS-420), Technical Programs
Division, Flight Standards Service,
Federal Aviation Administration, 800
Independence Avenue SW.,
Washington, DC 20591; telephone (202)
267-8277.

SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description on each SIAP is
contained in the appropriate FAA Form
8260 and the National Flight Data
Center (FDC)/Permanent (P) Notices to
Airmen (NOTAM) which are
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and §97.20 of the Federal
Aviations Regulations (FAR). Materials
incorporated by reference are available
for examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction of charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 of the
Federal Aviation Regulations (14 CFR
part 97) establishes, amends, suspends,
or revokes SIAPs. For safety and
timeliness of change considerations, this
amendment incorporates only specific
changes contained in the content of the
following FDC/P NOTAM for each
SIAP. The SIAP information in some
previously designated FDC/Temporary
(FDC/T) NOTAMs is of such duration as

to be permanent. With conversion to
FDC/P NOTAMSs, the respective FDC/T
NOTAMs have been cancelled.

The FDC/P NOTAMs for the SIAPs
contained in this amendment are based
on the criteria contained in the U.S.
Standard for Terminal Instrument
Approach Procedures (TERPS). In
developing these chart changes to SIAPs
by FDC/P NOTAMs, the TERPS criteria
were applied to only these specific
conditions existing at the affected
airports. All SIAP amendments in this
rule have been previously issued by the
FAA in a National Flight Data Center
(FDC) Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for all these
SIAP amendments requires making
them effective in less than 30 days.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the TERPS. Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, | find that notice and public
procedure before adopting these SIAPs
are impracticable and contrary to the
public interest and, where applicable,
that good cause exists for making these
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Navigation (Air).

Issued in Washington, DC on 14 July 1995.

Thomas C. Accardi,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
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Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120,
44701; 49 U.S.C. 106(g); and 14 CFR
11.49(b)(2).

2. Part 97 is amended to read as
follows:

§897.23, 97.25, 97.27, 97.29, 97.31, 97.33,
97.35 [Amended]

By amending: §97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME

or TACAN; §97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; §97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAV; §97.31 RADAR SIAPs;
8§97.33 RNAYV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

* * * Effective Upon Publication

FDC date State City Airport FDC No. SIAP

07/05/95 | MO Kansas City Kansas City Intl .......ccccccoveennenne. 5/3163 | ILS RWY 1L AMDT 12 ...

07/06/95 | MO Sedalia ........... Sedalia Memorial ................. 5/3182 | NDB RWY 36 AMDT 8 ...

07/07/95 | MN Bemidji ........ Bemidji-Beltrami County ...... 5/3200 | ILS RWY 31 AMDT 3A ...

07/07/95 | WA SPOKANE ....oovieiiieeceeee e Felts Field .......c.cccoovvoiniiiininnns 5/3206 | VOR OR GPS RWY 3L, AMDT 2

07/07/95 | WA SPOKANE ....ooviieiiiccee e Felts Field .......c.cccoovvoiniiiininnns 5/3207 | NDB RWY 3L, AMDT 1 ...

07/12/95 | AR El DOrado ........ccccevvveniiniiienncans South Arkansas Regional at 5/3325 | VOR/IDME OR GPS RWY 4
Goodwin Field. AMDT 9 ...

07/12/95 | AR El DOrado ........ccccevvveniiniiienncans South Arkansas Regional at 5/3326 | VOR OR GPS RWY 22 AMDT
Goodwin Field. 13 ..

[FR Doc. 95-17909 Filed 7-19-95; 8:45 am]
BILLING CODE 4910-13-M

FEDERAL TRADE COMMISSION
16 CFR Part 236

Guide for Avoiding Deceptive Use of
Word “Mill”" in the Textile Industry

AGENCY: Federal Trade Commission.
ACTION: Rescission of the guide for
avoiding deceptive use of word “Mill”’
in the textile industry.

SUMMARY: The Federal Trade
Commission (the “Commission”), as
part of its periodic review of all its
guides and rules, announces that it has
concluded a review of its Guide for
Avoiding Deceptive Use of Word “Mill”’
in the Textile Industry (“‘Guide” or “Use
of Word ‘Mill’ Guide”’). The
Commission has decided to rescind the
Guide.

FOR FURTHER INFORMATION CONTACT:
Ann M. Guler, Investigator, Federal
Trade Commission, Los Angeles
Regional Office, 11000 Wilshire Blvd.,
Suite 13209, Los Angeles, CA 90024,
(310) 235-7890.

SUPPLEMENTARY INFORMATION:

|. Background

The Use of Word ‘Mill’ Guide was
issued by the Commission in 1967.1 The
Guide states that the word “mill”’

1Industry guides are administrative
interpretations of laws administered by the
Commission for the guidance of the public in
conducting its affairs in conformity with legal
requirements. 16 CFR 1.5.

should not be used in the corporate,
business, or trade name of any person or
concern handling textiles, unless the
person or concern actually owns and
operates or controls the manufacturing
facility in which all textile materials
sold under that name are produced. The
Guide includes examples where use of
the word “mill”” has been found to be
deceptive.

On April 15, 1994, the Commission
published a Notice in the Federal
Register soliciting comment on the
Guide.2 Specifically, the Commission
solicited comments on the costs and
benefits of the Guide and its regulatory
and economic effect. The comment
period closed June 14, 1994. The
Commission received three comments
in response to the Notice. They are
discussed in Part 1l below.

I1. Comments Received

The Commission received comments
from three organizations: The American
Textile Manufacturers Institute (ATMI),
National Association of Hosiery
Manufacturers (NAHM), and the Better
Business Bureau of Nashville/Middle
Tennessee, Inc. All of the commenters
supported the continuation of the Guide
in its present form. The ATMI and
NAHM both stated that the Guide is
beneficial to the textile manufacturing
industry and to consumers because it
prevents possible false claims by
companies that may distribute but do
not actually manufacture textile
products. They further stated that the
guide does not impose costs or burdens
on industry or on consumers. The Better

259 FR 18005.

Business Bureau of Nashville/Middle
Tennessee, Inc.’s comment asserted that
the Guide is necessary ‘‘to prevent
misleading the public and unfair
competition in the marketplace.”

The Nashville/Middle Tennessee BBB
comment also raised the issue of other
words used in trade names. The BBB
recommended that the Commission
restrict the use of words such as
“factory” and “manufacturer” in
corporate, business, or trade names
“unless the entity so named actually
owns, operates or controls the
manufacturing facility which produces
all merchandise being advertised and/or
sold under the name.”

I11. Conclusion

The Commission has concluded its
regulatory review of the Guide for
Avoiding Deceptive Use of the Word
“Mill” by rescinding the Guide. The
Commission has no evidence of
circumstances associated with the use of
the word “mill”’ that would require
special protection for consumers or
guidance for industry, such as evidence
that consumers currently believe that
textile industry entities with the word
“mill”” in their names are engaged in the
manufacture of textiles. Today, the word
“mill”” is commonly used in business
names both within and outside the
textile industry. For example, many
shopping malls use the word “mill” or
“mills” in their names. The word “mill”’
is also frequently used in the names of
businesses, including retail stores or
shopping malls, that occupy the
building or site of a former textile mill.
Additionally, the word “mill” is used in
various enterprises outside of the textile
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industry. For example, firms in the food
production or food service industry may
use the word “mill”” because of its
association with grinding grain into
flour. These uses would not be covered
by the Guide, because the businesses do
not handle textiles. Other businesses
may use the word “mill”’ in a creative
name that has nothing to do with the
original meanings of the word for textile
manufacturing, grain processing, or any
other form of materials processing. The
Commission considers it unlikely that
such uses of the word “mill”” mislead
consumers in any material way in their
purchasing decisions or otherwise cause
any consumer injury.

Given the many and varied uses of the
term “mill” in today’s lexicon, the
Commission has concluded that the
Guide is obsolete. If, in the future,
certain uses of this term (or any other
term) in business or trade names are
determined to be materially misleading,
the Commission can address such
practices under Section 5 of the Federal
Trade Commission Act.

List of Subjects in 16 CFR Part 236
Advertising, trade name, textiles, mill.
By direction of the Commission.

Donald S. Clark,

Secretary.

[FR Doc. 95-17878 Filed 7-19-95; 8:45 am]
BILLING CODE 6750-01-M

INTERNATIONAL TRADE
COMMISSION

19 CFR Part 201

Rules of General Application

AGENCY: U.S. International Trade
Commission.

ACTION: Final rule.

SUMMARY: The Commission hereby
amends its rules for Part 201 of the
Commission’s Rules of Practice and
Procedure (the “Commission’s Rules”).
The amended rules clarify those
sections of the Commission’s Rules
dealing with the Freedom of
Information Act (FOIA) and Privacy Act
Officers’ initial denial authority. The
amended rules will also reflect the
Inspector General’s authority, under
both the Inspector General Act of 1978,
as amended, (the “IG Act”) and under
Section 552a(b) of the Privacy Act to
disclose Privacy Act information to
contractor personnel who function as
federal employees.

EFFECTIVE DATE: In accordance with the
30-day advance publication requirement
imposed by 5 U.S.C. §553(d), the

effective date of this rulemaking is
August 21, 1995.

FOR FURTHER INFORMATION CONTACT:
Hilaire R. Henthorne, Esq., Counsel to
the Inspector General, Office of
Inspector General, U.S. International
Trade Commission, telephone 202—205—
2210. Hearing impaired persons are
advised that information on the matter
can be obtained by contacting the
Commission’s TDD terminal on 202—
205-1810.

SUPPLEMENTARY INFORMATION: In 60 FR
26851, dated May 19, 1995, the
Commission published a notice
containing proposed amendments to
Part 201 of the Commission’s Rules. No
comments were received concerning the
proposed amendments. Thus, the
substantive text of the final rule is
identical to that of the proposed rule.

Statutory Authority

Section 335 of the Tariff Act of 1930
(19 U.S.C. §1335) authorizes the
Commission to adopt such reasonable
procedures and rules and regulations as
it deems necessary to carry out its
functions and duties. This amendment
will bring the Commission’s Rules into
conformity with Section 6 of the IG Act
(5 U.S.C. app. 3) and with Section
552a(b) of the Privacy Act of 1974, as
amended (5 U.S.C. § 552a(b)).

Section 6 of the IG Act authorizes
Inspectors General to “‘enter into
contracts and other arrangements for
audits, studies, analyses, and other
services with * * * private persons
* * *7 See 5 U.S.C. app. 3. When
contractor personnel are employed to
perform the authorized functions of an
Office of Inspector General, and are, in
the judgment of the Inspector General,
performing such functions, they serve in
the capacity of government employees.
See generally Coakley v. United States
Dep’t of Transportation, No. 93-1420,
slip op. at 3 (D.D.C. Apr. 7, 1994); and
Hulett v. Dep’t of the Navy, No. TH 85—
310-C, slip op. at 3-4 (S.D. Ind. Oct. 26,
1987); aff’d 866 F.2d 432 (7th Cir. 1988)
(table cite), cert. denied, 490 U.S. 1068
(1989). Section 552a(b) of the Privacy
Act stipulates that Privacy Act
disclosures are permissible when made
to “employees of the agency * * * who
have a need for the record in the
performance of their duties * * *.”” See
5 U.S.C. §552a(b).

Section 552a(c) of the Privacy Act
specifically exempts disclosure to
government employees from the Privacy
Act’s recordkeeping requirement. Thus,
this amendment to the Commission’s
Rules clarifies the three categories of
disclosure that are exempt, under the
Privacy Act, from the recordkeeping

provisions: (1) disclosures made to
officers and employees of the
Commission who have a need for the
information in the performance of their
duties; (2) disclosures made to
contractor personnel, pursuant to the IG
Act or any other law, when such
personnel are performing the functions
of government employees; and (3) other
contractor personnel who, in the
judgment of the Director of Personnel,
are acting as Commission employees.

Regulatory Analysis

Commission rules ordinarily are
promulgated in accordance with the
rulemaking provisions of section 553 of
the Administrative Procedure Act (5
U.S.C. §551 et seq.) (APA). Under the
APA, rulemaking entails the following
steps: (1) publication of a notice of
proposed rulemaking; (2) solicitation of
public comment on the proposed rules;
(3) Commission review of such
comments prior to developing final
rules; and (4) publication of the final
rules thirty days prior to their effective
date. See 5 U.S.C. §553. This final rule
is the last step in that procedure.

The amendments to the Commission’s
Rules adopted in this notice do not meet
the criteria described in section 3f of
Executive Order (EO) 12866 (58 FR
51735, Oct. 4, 1993) and do not
constitute a “‘significant regulatory
action” for purposes of the EO. In
accordance with the Regulatory
Flexibility Act (5 U.S.C. 8601 note), the
Commission hereby certifies pursuant to
5 U.S.C. §605(b) that the final rule set
forth in this notice is not likely to have
a significant economic impact on a
substantial number of small business
entities. This conclusion is premised on
the fact that this final rule merely
conforms to existing IG Act and Privacy
Act provisions. Thus, it is not expected
to have any significant economic
impact.

List of Subjects in 19 CFR Part 201

Administrative practice and
procedure, Freedom of information, and
Privacy.

For the reasons set out in the
preamble, the U.S. International Trade
Commission hereby amends 19 CFR part
201 as follows:

PART 201—RULES OF GENERAL
APPLICATION

Subpart A—Miscellaneous
1. The authority citation for part 201
continues to read as follows:

Authority: Sec. 335 of the tariff Act of 1930
(19 U.S.C. 1335) and sec. 603 of the trade Act
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of 1974 (19 U.S.C. 2482), unless otherwise
noted.

2. Section 201.2 is amended by
redesignating paragraphs (b) through (i)
as paragraphs (c) through (j) and by
adding a new paragraph (b) as follows:

§201.2 Definitions.
* * * * *
(b) Inspector General means the

Inspector General of the Commission;
* * * * *

Subpart C—Auvailability of Information
to the Public Pursuant to 5 U.S.C. 552

3. The authority citation for Subpart
C continues to read as follows:

Authority: 19 U.S.C. 1335, 5 U.S.C. 552.

4. Paragraph (a) of §201.18 is revised
to read as follows:

§201.18 Denial of requests, appeals from
denial.

(a) Written requests for inspection or
copying of records shall be denied only
by the Secretary or Acting Secretary, or,
for records maintained by the Office of
Inspector General, the Inspector
General. Denials of written requests
shall be in writing, shall specify the
reason therefor, and shall advise the
person requesting of the right to appeal
to the Commission. Oral requests may
be dealt with orally, but if the requester
is dissatisfied he shall be asked to put
the request in writing.

* * * * *

Subpart D—Safeguarding Individual
Privacy Pursuant to 5 U.S.C. 552a

5. The authority citation for Subpart
D continues to read as follows:

Authority: 5 U.S.C. 552a.

6. Paragraph (d) of §201.24 is revised
to read as follows:

§201.24 Procedures for requests
pertaining to individual records in arecords
system.

* * * * *

(d) The Director of Personnel, or, the
Inspector General, if such records are
maintained by the Inspector General,
shall ascertain whether the systems of
records maintained by the Commission
contain records pertaining to the
individual, and whether access will be
granted. Thereupon the Director of
Personnel shall:

(1) Notify the individual whether or
not the requested record is contained in
any system of records maintained by the
Commission; and

(2) Notify the individual of the
procedures as prescribed in §8201.25
and 201.26 of this chapter by which the
individual may gain access to those

records maintained by the Commission
which pertain to him or her. Access to
the records will be provided within 30
days (excluding Saturdays, Sundays,
and legal public holidays).

7. Paragraph (b) of §201.28 is revised
to read as follows:

§201.28 Request for correction or
amendment of record.
* * * * *

(b) Not later than 10 days (Saturdays,
Sundays and Federal legal public
holidays excluded) after the date of
receipt of a Privacy Act request for
amendment of records, the Director of
Personnel shall acknowledge such
receipt in writing. Such a request for
amendment will be granted or denied by
the Director of Personnel or, for records
maintained by the Inspector General,
the Inspector General. If the request is
granted, the Director of Personnel, or,
the Inspector General, for records
maintained by the Inspector General,
shall promptly make any correction of
any portion of the record which the
individual believes is not accurate,
relevant, timely, or complete. If,
however, the request is denied, the
Director of Personnel shall inform the
individual of the refusal to amend the
record in accordance with the
individual’s request and give the
reason(s) for the refusal. In cases where
the Director of Personnel or the
Inspector General has refused to amend
in accordance with an individual’s
request, he or she also shall advise the
individual of the procedures under
§201.29 of this chapter for the
individual to request a review of that
refusal by the full Commission or by an
officer designated by the Commission.

8. Section 201.29 is revised to read as
follows:

§201.29 Commission review of request for
correction or amendment to record.

(a) The individual who disagrees with
the refusal of the Director of Personnel
or the Inspector General to amend the
record may request a review of the
refusal by the Commission. All requests
for review of refusals to amend records
should be addressed to the Chairman,
United States International Trade
Commission, 500 E Street, SW.,
Washington, DC 20436, and shall clearly
indicate both on the envelope and in the
letter that it is a Privacy Act review
request.

(b) Not later than 30 days (Saturdays,
Sundays, and Federal legal public
holidays excluded) from the date on
which the Commission receives a
request for review of the Director of
Personnel’s or the Inspector General’s
refusal to amend the record, the

Commission shall complete such a
review and make a final determination
thereof unless, for good cause shown,
the Commission extends the 30-day
period.

(c) After the individual’s request to
amend his or her records has been
reviewed by the Commission, if the
Commission agrees with the Director of
Personnel’s or the Inspector General’s
refusal to amend the record in
accordance with the individual’s
request, the Commission shall:

(1) Notify the individual in writing of
the Commission’s decision;

(2) Advise the individual that he or
she has the right to file a concise
statement of disagreement with the
Commission which sets forth his or her
reasons for disagreement with the
refusal of the Commission to amend the
records; and

(3) Notify the individual of his or her
legal right to judicial review of the
Commission’s final determination.

(d) In any disclosure, containing
information about which the individual
has filed a statement of disagreement,
the Director of Personnel, or, for records
maintained by the Inspector General,
the Inspector General, shall clearly note
any portion of the record which is
disputed and shall provide copies of the
statement and, if the Commission deems
it appropriate, copies of a concise
statement of the reasons of the
Commission for not making the
amendments requested, to persons or
other agencies to whom the disputed
record has been disclosed.

9. Paragraph (b) of §201.30 is revised
to read as follows:

§201.30 Commission disclosure of record
to person other than the individual to whom
it pertains.

* * * * *

(b) Except for disclosures either to
officers and employees of the
Commission, or, to contractor
employees who, in the Inspector
General’s or the Director of Personnel’s
judgment, are acting as federal
employees, who have a need for the
record in the performance of their
duties, and any disclosure required by
5 U.S.C. 552, the Director of Personnel
shall keep an accurate accounting of:

(1) The date, nature, and purpose of
each disclosure of a record to any
person or to another agency under
paragraph (a) of this section; and

(2) the name or address of the person
or agency to whom the disclosure is
made.

* * * * *

By Order of the Commission:
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Issued: July 13, 1995.
Donna R. Koehnke,
Secretary.
[FR Doc. 95-17816 Filed 7-19-95; 8:45 am]
BILLING CODE 7020-02-P

Dated: July 13, 1995.
Michael B. Janis,

General Deputy Assistant Secretary for Public
and Indian Housing.

[FR Doc. 95-17811 Filed 7-19-95; 8:45 am]
BILLING CODE 4210-33-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for
Public and Indian Housing

24 CFR PART 955
[Docket No. FR-3614-N-02]

RIN 2577-AB40
Loan Guarantees for Indian Housing

AGENCY: Office of the Assistant
Secretary for Public and Indian
Housing, HUD.

ACTION: Notice of extension of loan
guarantees for Indian Housing Program.

SUMMARY: This notice extends, until the
publication of a final rule, the period
that the interim rule for the Loan
Guarantees for Indian Housing Program
will be in effect.

EFFECTIVE DATE: July 20, 1995.

FOR FURTHER INFORMATION CONTACT:
Dominic Nessi, Director, Office of
Native American Programs, Department
of Housing and Urban Development,
room B-133, 451 Seventh Street SW.,
Washington, DC 20410; telephone (202)
755-0032; (TDD) (202) 708-0850.
(These are not toll-free numbers.)

SUPPLEMENTARY INFORMATION: Section
955.125 of the Loan Guarantees for
Indian Housing Program in 24 CFR was
added to implement a Department-wide
policy for the expiration of interim rules
within a set period of time if they are
not issued in final form before the end
of the period. The rule provides that the
expiration period may be extended by
notice published in the Federal
Register. Because the expiration date for
the Loan Guarantees for Indian Housing
Program interim rule is currently July
31, 1995, and a final rule is not expected
before that date, this notice extends the
expiration date until the effective date
of a final rule, which is anticipated in
the near future.

Accordingly, the time period during
which the interim rule for the Loan
Guarantees for Indian Housing Program
at 24 CFR part 955 will be in effect is
extended until the effective date of a
final rule for the Program.

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Parts 90 and 91
[RINs 0790-AF61 and 0790-AF62]

Revitalizing Base Closure
Communities and Community
Assistance

AGENCY: Office of the Assistant
Secretary of Defense for Economic
Security, DoD.

ACTION: Final rule.

SUMMARY: This rule amends DoD’s
Revitalizing Base Closure Communities
and Community Assistance regulation,
and promulgates guidance required by
Title XXIX of the National Defense
Authorization Act for Fiscal Year 1994,
including those provisions required by
Section 2903. This rule also establishes
policy and procedures, assigns
responsibilities, and delegates authority
to implement the President’s Program to
Revitalize Base Closure Communities,
July 2, 1993. This document does not
include guidance on acquiring property
for the cost of environmental cleanup
(Section 2908) or on the substantial
changes made in the Base Closure
Community Redevelopment and
Homeless Assistance Act of 1994. The
changes stemming from this Act will be
made in an accompanying rule, which
will be open for public comment and
which will be published by the
Departments of Defense and Housing
and Urban Development.

EFFECTIVE DATE: July 20, 1995.
ADDRESSES: Inquiries should be sent to
the Office of the Assistant Secretary of
Defense for Economic Security, Room
1D760, The Pentagon, Washington, DC
20301-3300; email:
base__reuse@acq.osd.mil

FOR FURTHER INFORMATION CONTACT:
Robert Hertzfeld, telephone (703) 695—
1470; email: hertzfre@acq.osd.mil

SUPPLEMENTARY INFORMATION:
Background

On April 6, 1994, the Office of the
Secretary of Defense published an
Interim Final Rule (59 FR 16123) that
changed the process for disposing of
real and personal property at closing
and realigning military bases. Four

outreach seminars (in Washington, DC,
Chicago, Dallas, and San Francisco) and
a public hearing (in Washington, D.C.)
were held between April 28, 1994, and
August 15, 1994, to explain the Interim
Final Rule and foster public comments.

On October 26, 1994, the Office of the
Secretary of Defense amended the
Interim Final Rule (59 FR 53735). That
amendment amended the previous
guidance on “‘jobs-centered property
disposal”, clarified the procedures for
applying for an economic development
conveyance, and provided guidance for
greater flexibility on the compensation
to the federal government for real
property conveyed under an economic
development conveyance.

On October 25, 1994, the Congress
enacted the Base Closure Community
Redevelopment and Homeless
Assistance Act of 1994 (Pub. L. 103—-
421). That Act exempts certain base
closure property from the procedures
contained in the Stewart B. McKinney
Homeless Assistance Act (42 U.S.C.
11301) and creates a new process for the
federal government and local
communities affected by base closure to
address the needs of the homeless. This
publication does not provide guidance
on the substantial changes made by
Public Law 103—-421, which will be
addressed in a publication of the
Departments of Defense and Housing
and Urban Development.

Approach

This rule marks another step in the
Department of Defense’s effort to
improve the base closure and reuse
process. The rulemaking process was an
open one, in which Department
personnel sought advice from
individuals and organizations involved
in the reuse process at a public hearing,
at outreach seminars, at conferences,
and through written public comments.

In order to encourage the rapid
disposal and reuse of base closure
property, the Department has been
working to improve its process towards
one that:

« Is based, to the greatest extent
possible, on a comprehensive,
community-based planning process;

« Encourages formation of and
reliance upon local reuse authorities;

 |s targeted towards community
needs generated from the closure of the
installation; and,

« Allows for common sense decisions
by the implementors.

To achieve these goals, the
Department developed regulations and
policies around three key themes:

e Consultation. The Military
Department and the Local
Redevelopment Authority should be in
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constant contact throughout the base
closure and reuse process. Problems can
be avoided through consultation.

¢ Partnering. The Military
Departments and LRAs should work
together honestly and with full
disclosure. Their efforts should be
coordinated to minimize duplicative
efforts and avoid misunderstandings.
Mutual goals can be achieved between
parties that treat each other as partners,
not adversaries.

¢ Flexibility. To maximize flexibility
and allow for site-specific solutions,
these regulations have been generally
limited to those provisions required by
law, as well as those that affect other
federal agencies. Discretion has been
left, where possible, for solutions that
are most appropriate for a given
installation.

These regulations reflect the
Administration’s effort to create a
flexible process that works better and
costs less. Regulations which are
intended to cover all situations straight
jacket federal employees and confuse
the public. In order to maintain
flexibility while providing guidance, the
Office of the Secretary of Defense
prepared a Base Reuse Implementation
Manual for use by the Military
Departments. The Manual, which
provides greater detail about the issues
addressed in this part, is available to
Local Redevelopment Authorities and
other interested parties. Copies will be
available, at cost, from the National
Technical Information Service, 5285
Port Royal Road, Springfield, VA 22161.

Overview of changes

¢ What has changed in the section on
the identification of interests
(“‘screening’) in real property?

« The timetables for federal screening
have been clarified and shortened.

e The review criteria have been
clearly articulated.

* What has changed in the leasing
procedures?

« The differences between interim
and long-term leases have been
clarified.

¢ The term of interim leases have
been clarified. These leases can now last
for up to five years, including options to
renew.

¢ A termination-at will clause is no
longer required.

¢ If property is leased for less than
fair market value and the lease permits
the property to be sublet, the rents from
the subleases must be applied to the
protection, maintenance, repair,
improvement, and costs related to the
property.

¢ What has changed in the handling
of personal property?

* The regulation has been revised to
require the Military Departments to:

* Provide a comprehensive inventory
list to the Local Redevelopment
Authority.

» Consult with the Local
Redevelopment Authority before
establishing the deadlines for removing
equipment from the closing base.

« Prohibit the transfer of ordinary
fixtures unless not required for
redevelopment.

e Permit the transfer of other personal
property required for Military
Department use when the LRA objects,
only if the transfer is approved by an
Assistant Secretary of the Military
Department.

« Consult with the redevelopment
authority before offering it a suitable
substitute for property being removed.

e Two procedures for transfers of
personal property not related to real
property have been created.

* What has changed regarding
Economic Development Conveyances?

» Valuation terms have been clarified.

e The requirement for an excess
profits clause has been removed.

* What has changed in the section on
maintenance, utilities, and services?

» DoD clarified the procedures for
determining the initial levels of
maintenance to encourage quick reuse
and specified the time periods for which
the Military Departments will sustain
the initial levels of maintenance. The
time periods are now greater than the
legal minimums, and the Secretaries of
the Military Departments may extend
them (under specific circumstances).

Discussion of Public Comments and
Changes

In response to the April 6, 1994,
publication of the Interim Final Rule in
the Federal Register, DoD received
comments from 126 separate sources,
consisting of redevelopment authorities
and local governments, State and
regional governments, public and
private organizations, federal
departments and agencies, members of
Congress, and individuals. Almost half
of these comments were addressed
when the Interim Final Rule was
amended (59 FR 53735, October 26,
1994). This amendment removed
§91.7(d), “Jobs-Centered Property
Disposal,” and revised §§91.7(e),
“‘economic development conveyance,”
and 91.7(f), “Profit Sharing.”

The response to the remainder of the
comments is divided into sections
corresponding to the regulation.

Identification of Interests in Real
Property

The public comments regarding real
property screening spanned two

sections of the Interim Final Rule: real
property screening and McKinney Act
screening.

« Federal agency priority. Several
federal entities suggested that DoD
Components and federal agencies have
an un-questioned right to property.

RESPONSE: DoD specified time tables
and requirements that federal agencies
must follow to claim base closure
property under the priority accorded to
them by the Federal Property and
Administrative Services Act of 1949. If
the agencies meet these strict
requirements within the given time
tables, their request will be considered
prior to others. However, DoD remains
committed to promoting economic
recovery and rapid job creation in the
communities adversely affected by base
closures, while still ensuring that
federal resources are available for other
important public uses. To carry out
those dual responsibilities, DoD must
maintain the flexibility to determine the
highest and best use for the property.

e Fair Market Value. Other federal
agencies suggested waiving the
requirement for federal agencies to pay
fair market value for the property.

RESPONSE: DoD will continue to
follow current federal policies (41 CFR
101-47.203-7(f)(2)) that require federal
agencies to pay fair market value to DoD
for its property, unless specifically
granted an exemption by the Office of
Management and Budget.

« Timetables. Many comments
suggested clarifying timetables for
federal screening and for submitting
applications for the property to the
Military Departments.

RESPONSE: DoD revised the rule in
response to these requests.

* Native American interests. Several
comments requested clarification
regarding Native American tribes’
participation in the screening process.

RESPONSE: Native American
interests can be addressed at two points
in the screening process. First, Native
American tribes can submit expressions
of interest to the Bureau of Indian
Affairs (BIA), which is held to the same
tight timetables and criteria as other
federal agencies. Interested Native
American tribes should contact BIA for
information about its policy for
expressions of interest. Alternatively,
tribal governments may participate in
the local comprehensive planning
process and express their interests to the
LRA. Tribes adversely affected by the
base closure should be part of the LRA
and should work within this process to
see that their needs are addressed
through a single, comprehensive plan.

 Local control over the planning
process. Comments from non-federal
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sources criticized the Interim Final Rule
for not giving redevelopment authorities
sufficient control over redevelopment
and disposal planning. Their comments
focused on the timing for the screening
of property with federal agencies and
homeless assistance providers and the
need for coordination between
applicants for property and
redevelopment authorities.

RESPONSE: As part of DoD’s response
to the public comments, the Department
worked with other federal agencies to
assist the Congress in enacting the Base
Closure Community Redevelopment and
Homeless Assistance Act of 1994. This
law (Pub. L. 103-421) significantly
altered the screening process. The
changes stemming from this legislation
will be implemented in a publication by
the Departments of Defense and
Housing and Urban Development.

Local Redevelopment Planning

The public comments regarding the
local redevelopment plan section of the
Interim Final Rule were primarily
editorial, reflecting concern that this
section of the regulation was unclear.

RESPONSE: DoD responded to those
comments by clarifying the process in
the section on economic development
conveyances. DoD also published the
“*Community Guide to Base Reuse,” an
Office of Economic Adjustment booklet
that contains an overview of the reuse
planning process. To obtain a copy,
contact the Office of Economic
Adjustment, 400 Army Navy Drive,
Suite 200, Arlington, VA 22202-2884;
(703) 604-6131; email:
base__reuse@acg.osd.mil.

Leasing of Real Property

The public comments concerning the
Interim Final Rule on the leasing of real
property focused primarily on five
areas:

¢ Clarify the term of interim leases.

RESPONSE: The Department
responded to these concerns by
specifying that a lease may be for up to
five years, including options to renew,
when it is entered into prior to
completion of final disposal decisions
under the National Environmental
Policy Act (NEPA) process. DaoD also
specified that the term of a lease entered
into after completion of the final
disposal decisions under the NEPA
process (a lease in furtherance of
conveyance) may be longer than five
years. In addition, the Military
Departments have historically included
a termination-at-will clause in lease
documents that would allow the
Military Department to terminate the
lease if the property was ever needed for

military purposes. This practice is no
longer required.

» Reconcile differing leasing practices
among the Military Departments.
Comments in this area expressed the
concern that the differing practices led
to inconsistent and unequal treatment.
Examples of inconsistencies cited
included the lack of standard
procedures, differing termination
provisions, and inconsistent policies on
obtaining insurance for the property.

RESPONSE: The Department of
Defense responded to these concerns by
developing a uniform policy for the
Military Departments to follow. Thus,
the DoD Base Reuse Implementation
Manual, intended primarily for Service
implementors, includes a sample lease
application package, and a sample
review checklist. Model lease
provisions, which will generally be used
by the Military Departments, are also
included in this manual. DoD believes
that these improvements will foster a
more consistent approach and quicker
response to lease applicants.

 Clarify the consideration required
for interim leases.

RESPONSE: In response to the
comments about consideration, DoD
reiterated in the rule that property could
be leased for less than fair market value
if the Secretary of the Military
Department determines that a public
interest is served as a result of the lease
and the fair market value of the lease is
either unobtainable or not compatible
with the public benefit that would be
served.

 Clarify the policy on subleasing.

RESPONSE: DoD revised the rule to
specify that if the property is leased for
less than fair market value and the lease
permits the property to be sublet, the
rents from the subleases must be
applied to the protection, maintenance,
repair, improvement, and costs related
to the property.

« Improve the leasing process,
shortening the time it takes to conclude
a lease agreement. Comments in this
area suggested that DoD should expedite
its environmental review process,
establish deadlines for the Military
Departments to respond to leasing
requests, and delegate authority to grant
interim leases to relatively low levels of
authority within the Departments.

RESPONSE: DoD is convinced that all
of the improvements mentioned above
will improve and accelerate the leasing
process. Additionally, DoD will
continue to seek other ways to improve
the process. For example, DoD
continues to review its environmental
review procedures to hasten that
process while ensuring compliance with
all pertinent laws and regulations. Also,

DoD has created a tri-Service team to
identify additional opportunities for
improvement of the leasing process. In
the meantime, the Military Departments
will be encouraged to delegate leasing
authority to the level that can best
respond to local needs and still ensure
compliance with statutory and
regulatory requirements.

Personal Property

The public comments concerning the
personal property section of the Interim
Final Rule concentrated on six areas.
Procedures for trading emission
reduction credits are not addressed in
this rule. A discussion on this subject is
contained in the DoD Base Reuse
Implementation Manual.

* Provide the LRA with a complete
inventory. From the comments, DoD
recognized that providing the
redevelopment authority with an
incomplete inventory list left the
impression that the Military
Departments were trying to hide
property from the community.

RESPONSE: To counter that
impression and promote trust and
confidence between the Military
Departments and Local Redevelopment
Authorities, DoD revised the rule to
require the Military Departments to
provide a complete inventory list to the
redevelopment authority.

« Deadlines. DoD recognized from the
comments that the strict deadlines for
removing equipment could leave the
communities with the impression that
Military Departments would be
insensitive to the special needs of the
community.

RESPONSE: DoD revised the rule to
require the Military Departments to
consult with the redevelopment
authority before establishing deadlines
for removing equipment from the
closing base.

¢ Redistribution. Comments in this
area criticized DoD for giving the
Military Departments and the federal
government priority for the personal
property over the Local Redevelopment
Authority, especially for those items
that were not uniquely military. These
submissions contended that if the
communities needed the personal
property for redevelopment purposes,
they should have priority for it, since
the Department’s base closures created
the need for redevelopment.

On the other hand, others contended
that the Military Departments’ authority
to redistribute property had been
unduly restricted. They asked that the
Military Departments be given top
priority for non-military items needed at
another installation.
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RESPONSE: DoD has struck a balance
between these concerns. Personal
property, except ordinary fixtures,
required by the Military Department for
the operation of transferring unit,
function, component, weapon, or
weapon systems may be removed upon
approval of the base commander or
higher authority. Other personal
property, except ordinary fixtures,
required by the Military Department for
the operation of a unit, function,
component, weapon, or weapon systems
at another installation will be subject to
consultation with the community.
Where the community disputes a
transfer, the approval by an Assistant
Secretary of the Military Department
will be required.

e Substitutions. Several comments
criticized the provision that allowed the
Military Departments to provide the
redevelopment authority with substitute
equipment instead of the actual item
requested. They were concerned that the
communities would get stuck with
older, inferior equipment.

RESPONSE: DoD revised the rule to
require the Military Departments and
Defense Agencies to consult with the
Local Redevelopment Authority before
offering it a suitable substitute.

¢ Complaints. Some comments
objected to the dispute resolution
process. They suggested that DoD
should establish another mechanism for
resolving disputes—ideally one outside
the purview of the agency that made the
initial decision.

RESPONSE: While DoD struck the
appeal provision from the rule, it will
continue to direct the Military
Departments to use the chain-of-
command to address complaints.

« Conveyances of personal property
not related to real property. The
remainder of the comments expressed
concern over the apparent lack of
guidance for conveying personal
property that is not associated with a
real property transfer to the
redevelopment authority. In particular,
they wanted to know if a community
could obtain individual items of
personal property directly from the
closing base, and, if so, how.

RESPONSE: DoD revised the rule to
identify two procedures for conveying
personal property (exclusive of real
property) from a closing base to a Local
Redevelopment Authority.

Maintenance, Utilities, and Services

The public comments concerning the
levels of maintenance and repair section
of the Interim Final Rule concentrated
primarily on how the Military
Departments would determine initial
levels of maintenance and repair and

how long they would maintain those
levels, and expressed a concern that the
Military Departments would abandon
the property if it was not disposed of
before the period of initial maintenance
and repair lapsed.

RESPONSES:

» General response: DoD concluded
that most of the public comments were
based on misperceptions. For example,
some feared that the levels of
maintenance would be inadequate to
preserve the property and that the
Military Departments would
discontinue maintaining the property
after a specific date. To counter these
misperceptions, DoD clarified the
procedures for determining the initial
levels of maintenance. DoD also
encouraged the Military Departments to
consult with the Local Redevelopment
Authorities in making decisions on the
initial levels of maintenance.

« Duration of initial levels of
maintenance. The revised rule also
identifies the time periods for which the
Military Departments will sustain the
initial levels of maintenance and repair.
Not only may the Secretaries of the
Military Departments extend the periods
(under specific circumstances), but the
time periods are now greater than those
periods required by law.

e Abandonment. DoD specified in the
rule that after the period of the initial
levels of maintenance and repair lapses,
the degree of maintenance and repair
would revert to not less than those
levels consistent with federal
government standards for excess and
surplus property. However, the levels of
maintenance and repair may be lower
than the initial levels.

« Historic preservation. Some
submissions expressed concern that the
regulation does not specifically require
the Military Departments to consult
with state historic preservation officers
or the Advisory Council on Historic
Preservation before determining the
initial levels of maintenance and repair.
DoD recognizes that Defense and federal
regulations implementing Section 106 of
the National Historic Preservation Act
already require the Military
Departments to consult with historic
preservation activities about preserving
historic property at closing military
bases and so chose not to complicate the
process by addressing the issue in this
rule.

General Comments on April 6, 1994,
Interim Final Rule

The general comments offered advice
on implementing the Interim Final Rule,
rather than the content of the Interim
Final Rule. In response to these general
comments, the Office of the Secretary of

Defense prepared a Department of
Defense Base Reuse Implementation
Manual to provide greater detail and
offer examples of how this rule will be
implemented.

Response to public comments on
Economic Development Conveyances

The Department received comments
on the October 26, 1994, amendment to
the Interim Final Rule (59 FR 53735).
Many comments were supportive of the
changes made, but did suggest some
technical revisions. Other comments
included:

« Standardize terms.

RESPONSE: The term “‘present fair
market value” has been used throughout
to avoid confusion.

¢ Specify how much land should be
applied for, and when.

RESPONSE: Since the submissions
did not provide a powerful justification
for limiting the flexibility of
implementors, the Department decided
not to accept this recommendation.

* Require arbitration if an agreement
on compensation cannot be reached.

RESPONSE: The statute requires the
Military Department, rather than an
arbitrator, to decide what compensation
will be. In addition, DoD does not
believe such a provision is necessary
because it is committed to working with
communities to assist them with
economic redevelopment.

¢ Change the definition of rural.

RESPONSE: The Department did not
feel it necessary to change the
definition, because any community that
shows a need for a discount can receive
one under the new process. The
possibility to receive property at no cost
exists at urban and rural sites, if the
property is determined not to have a
positive present fair market value and/
or if a 100% discount is determined to
be necessary for job creation.

Executive Order 12866

It has been determined that this final
rule is not a significant regulatory
action. The final rule raises novel policy
issues arising out of the President’s
priorities.

Regulatory Flexibility Act

It has been determined that this rule
will not have a significant economic
impact on substantial number of small
entities. The primary effect of this rule
will be to help base closure
communities by reducing the burden of
the government’s property disposal
process on them and to accelerate the
economic recovery of the relatively
small number of communities that will
be affected by the closure or realignment
of a military installation.
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Paperwork Reduction Act

The rule is not subject to the
Paperwork Reduction Act because it
imposes no obligatory information
requirements beyond internal
Department of Defense use.

List of Subjects in 32 CFR Parts 90 and
91

Community development,
Government employees, Military
personnel, Surplus government
property.

Accordingly, 32 CFR parts 90 and 91
are revised as follows:

PART 90—REVITALIZING BASE
CLOSURE COMMUNITIES

Sec.
90.1
90.2
90.3

Purpose.
Applicability.
Definitions.
90.4 Policy.

90.5 Responsibilites.

Authority: 10 U.S.C. 2687 note.

§90.1 Purpose.

This part:

(a) Establishes policy and assigns
responsibilities under the President’s
Five-Part Plan, ““A Program to Revitalize
Base Closure Communities,” July 2,
1993,1 to speed the economic recovery
of communities where military bases are
slated to close.

(b) Implements 107 Stat. 1909,
National Defense Authorization Act for
Fiscal Year 1994, Title XXIX and The
Base Closure Community
Redevelopment and Homeless
Assistance Act of 1994 (Pub. L. 103—
421).

(c) Authorizes the publication of DoD
4165.66—M, ““‘Base Reuse
Implementation Manual,” in accordance
with DoD 5025.1-M, “‘DoD Directive
System Procedures,” August 1994.

§90.2 Applicability.

This part applies to the Office of the
Secretary of Defense, the Military
Departments, the Chairman of the Joint
Chiefs of Staff, the Unified Combatant
Commands, the Defense Agencies, and
the DoD Field Activities (hereafter
referred to collectively as ‘““the DoD
Components”).

§90.3 Definitions.

(a) Closure. All missions of the
installation have ceased or have been
relocated. All personnel positions
(military, civilian and contractor) have
either been eliminated or relocated,
except for personnel required for

1 Available from the Office of the Assistant
Secretary of Defense, The Pentagon, Room 1D760,
Washington, DC 20301-3300; email: “‘base__
reuse@acq.osd.mil”’

caretaking, conducting any ongoing
environmental cleanup, and disposal of
the base, or personnel remaining in
authorized enclaves.

(b) Relaignment. Any action that both
reduces and relocates functions and
DoD civilian personnel positions, but
does not include a reduction in force
resulting from workload adjustments,
reduced personnel or funding levels,
skill imbalances, or other similar cause.
A realignment may terminate the DoD
requirement for the land and facilities
on part of an installation. That part of
the installation shall be treated as
““closed” for purposes of this part.

§90.4 Policy.
It is DoD policy to:

(a) Help communities impacted by
base closures and realignments achieve
rapid economic recovery through
effective reuse of the assets of closing
and realigning bases—more quickly,
more effectively and in ways based on
local market conditions and locally
developed reuse plans. This will be
accomplished by quickly insuring that
communities and the Military
Departments communicate effectively
and work together to accomplish mutual
goals of quick property disposal and
rapid job generation.

(b) This part does not create any rights
or remedies and may not be relied upon
by any person, organization, or other
entity to allege a denial of any rights or
remedies other than those provided by
Title XXIX of Pub. L. 103-160, or Pub.
L. 103-421.

§90.5 Responsibilities.

(a) The Under Secretary of Defense for
Acquisition and Technology shall issue
DoD Instructions as necessary, to further
implement applicable public laws
effecting base closure implementation,
and shall monitor compliance with this
part. All authorities of the Secretary of
Defense in Public Law 103-421 (108
Stat. 4326 et. seq.); Public Law 103-160,
Title XXIX (107 Stat. 1909 et. seq.);
Public Law 101-510, Section 2905 (104
Stat. 1813 et. seq.); and Public Law 100-
526, Section 204 (102 Stat. 2627 et.
seq.), are hereby delegated to the
Assistant Secretary of Defense for
Economic Security and may be
delegated further.

(b) The Heads of the DoD Components
shall advise their personnel with
responsibilities related to base closures
of the policies set forth in this part.

PART 91—REVITALIZING BASE
CLOSURE COMMUNITIES—BASE
CLOSURE COMMUNITY ASSISTANCE

Sec.
91.1
91.2
91.3
91.4
91.5
91.6
91.7

Authority: 10 U.S.C. 2687 note.

Purpose.

Applicability.
Definitions.

Policy.

Responsibilities.
Delegations of authority.
Procedures.

§91.1 Purpose.

This part prescribes procedures to
implement ““Revitalizing Base Closure
Communities” (32 CFR part 90), the
President’s five-part community
reinvestment program, and real and
personal property disposal to assist the
economic recovery of communities
impacted by base closures and
realignments. The expeditious disposal
of real and personal property will help
communities get started with reuse early
and is therefore critical to timely
economic recovery.

§91.2 Applicability.

This part applies to the Office of the
Secretary of Defense, the Military
Departments, the Chairman of the Joint
Chiefs of Staff, the United Combatant
Commands, the Defense Agencies, and
the DoD Field Activities (hereafter
referred to collectively as ‘““the DoD
Components™).

§91.3 Definitions.

(a) Base Closure Law. The provisions
of Title Il of the Defense Authorization
Amendments and Base Closure
Realignment Act (Pub. L. 100-526, 102
Stat. 2623, 10 U.S.C. 2687 note), or the
Defense Base Closure and Realignment
Act of 1990 (Pub. L. 101-510, Part A of
Title XXIX of 104 Stat. 1808, 10 U.S.C.
2687 note).

(b) Closure. All missions of the
installation have ceased or have been
relocated. All personnel positions
(military, civilian, and contractor) have
either been eliminated or relocated,
except for personnel required for
caretaking, conducting any ongoing
environmental cleanup, and disposal of
the base, or personnel remaining in
authorized enclaves.

(c) Consultation. Explaining and
discussing an issue, considering
objections, modifications, and
alternatives; but without a requirement
to reach agreement.

(d) Date of approval. The date on
which the authority of Congress to
disapprove Defense Base Closure and
Realignment Commission
recommendations for closures or
realignments of installations expires
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under Title XXIX of 104 Stat. 1808, as
amended.

(e) Excess property. Any property
under the control of a Military
Department that the Secretary
concerned determines is not required
for the needs of the Department of
Defense.

(f) Realignment. Any action that both
reduces and relocates functions and
DoD civilian personnel positions, but
does not include a reduction in force
resulting from workload adjustments,
reduced personnel or funding levels,
skill imbalances, or other similar cause.
A realignment may terminate the DoD
requirement for the land and facilities
on part of an installation. That part of
the installation shall be treated as
*“closed” for this document.

(9) Local Redevelopment Authority
(LRA). Any authority or instrumentality
established by state or local government
and recognized by the Secretary of
Defense, through the Office of Economic
Adjustment, as the entity responsible for
developing the redevelopment plan
with respect to the installation or for
directing implementation of the plan.

(h) Rural. An area outside a
Metropolitan Statistical Area.

(i) Surplus property. Any excess
property not required for the needs and
the discharge of the responsibilities of
federal agencies. Authority to make this
determination, after screening with all
federal agencies, rests with the Military
Departments.

(i) Communities in the Vicinity of the
Installation. The communities that
constitute the political jurisdictions
(other than the State in which the
installation is located) that comprise the
redevelopment authority for the
installation.

(k) Installation. A base, camp, post,
station, yard, center, homeport facility
for any ship, or other activity under the
jurisdiction of the Department of
Defense, including any leased facility.
Such term does not include any facility
used primarily for civil works, rivers,
and harbors projects, flood control, or
other project not under the primary
jurisdiction or control of the Department
of Defense.

§91.4 Policy.

It is DoD policy to help communities
impacted by base closures and
realignments achieve rapid economic
recovery through effective reuse of the
assets of closing and realigning bases—
more quickly, more effectively and in
ways based on local market conditions
and locally developed reuse plans. This
will be accomplished by quickly
ensuring that communities and the
Military Departments communicate

effectively and work together to
accomplish mutual goals of quick
property disposal and rapid job
generation. This regulation does not
create any rights or remedies and may
not be relied upon by any person,
organization, or other entity to allege a
denial of any rights or remedies other
than those provided by Title XXIX of
Public Law 103-160, or Public Law
103-421.

§91.5 Responsibilities.

(a) The Assistant Secretary of Defense
for Economic Security, after
coordination with the General Counsel
of the Department of Defense and other
officials as appropriate, may issue such
guidance and instructions through the
publication of a manual or other such
guidance as may be necessary to
implement Laws, Directives and
Instructions on the retention or disposal
of real and personal property at closing
or realigning bases.

(b) The Heads of the DoD Components
shall ensure compliance with this part
and guidance issued by the Assistant
Secretary of Defense for Economic
Security on revitalizing base closure
communities.

§91.6 Delegations of authority.

(a) The authority provided by sections
202 and 203 of the Federal Property and
Administrative Services Act of 1949, as
amended (40 U.S.C. 483 and 484) for the
utilization and disposal of excess and
surplus property at closing and
realigning bases has been delegated by
the Administrator, GSA, to the Secretary
of Defense by delegations dated March
1, 1989; October 9, 1990; and,
September 13, 1991.2 Authority under
these delegations has been previously
delegated to the Secretaries of the
Military Departments, who may delegate
this authority further.

(b) Authorities delegated to the
Assistant Secretary of Defense for
Economic Security by §90.5 of this
chapter are hereby redelegated to the
Secretaries of the Military Departments,
unless otherwise provided within this
part or other DoD directive, instruction,
manual or regulation. These authorities
may be delegated further.

§91.7 Procedures.

(a) Identification of interest in real
property. (1) To speed the economy
recovery of communities affected by
closures and realignments, it is DoD
policy to identify DoD and federal
interests in real property at closing and

2 Available from the Office of the Assistant
Secretary of Defense (Economic Security), The
Pentagon, Room 1D760, Washington, DC 20301—
3300; e mail: base__ reuse@acq.osd.mil

realigning military bases as quickly as
possible. The Military Department
having responsibility for the closing or
realigning base shall identify such
interests. The Military Department will
keep the Local Redevelopment
Authority (LRA) informed of these
interests. This section establishes a
uniform process, with specified
timelines, for identifying real property
which is excess to the Military
Department for use by other
Departments of Defense (DoD)
Components and other federal agencies,
and for the disposal of surplus property
for various purposes.

(2) Upon the President’s submission
of the recommendations for base
closures and realignments to the
Congress in accordance with the
Defense Base Closure and Realignment
Act of 1990 (Pub. L. 101-510), the
Military Department shall send out a
notice of potential availability to the
other DoD Components, and other
federal agencies. The notice of potential
availability is a public document and
should be made available in a timely
basis, upon request. Federal agencies are
encouraged to review this list, and to
evaluate whether they may have a
requirement for the listed properties.
The notice of potential availability
should describe the property and
buildings that may be available for
transfer. Installations which wholly or
in part are comprised of withdrawn and
reserved public domain lands should
implement paragraph (a)(12) of this
section at the same time.

(3) Military Departments should
consider LRA input in making
determinations on the retention of
property (size of cantonment area), if
provided. Generally, determinations on
the retention of property (or size of the
cantonment area) should be completed
prior to the date of approval of the
closure or realignment.

(4) Within one week of the date of
approval of the closure or realignment,
the Military Department shall issue a
formal notice of availability to other
DoD Components and federal agencies
covering closing and realigning
installation buildings and property
available for transfer to other DoD
Components and federal agencies.
Withdrawn public domain lands, which
the Secretary of the Interior has
determined are suitable for return to his
jurisdiction, will not be included in the
notice of availability.

(5) Within 30 days of date of the
notice of availability, any DoD
Component or federal agency is required
to provide a written, firm expression of
interest for buildings and property. An
expression of interest must explain the
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intended use and the corresponding
requirement for the buildings and
property.

(6) Within 60 days of the date of the
notice of availability, the DoD
Component or federal agency expressing
interest in buildings or property must
submit an application for transfer of
such property to the Military
Department or federal agency.

(i) Within 90 days of the notice of
availability, the FAA should survey the
air traffic control and air navigation
equipment at the installation to
determine what is needed to support the
air traffic control, surveillance, and
communications functions supported by
the Military Department, and to identify
the facilities needed to support the
National Airspace System. FAA requests
for property to manage the National
Airspace System will not be governed
by paragraph (a)(9) of this section.
Instead, such requests will be governed
by the requirements of 41 CFR 101—
47.308-2, to determine the transfer of
property necessary for control of the
airspace being relinquished by the
Military Department.

(7) The Military Department will keep
the LRA informed of the progress in
identifying interests. At the same time,
the LRA is encouraged to contact federal
agencies which sponsor public benefit
transfers for information and technical
assistance. The Military Department
will provide points of contact at the
federal agencies to the LRA.

(8) Federal agencies and DoD
Components are encouraged to discuss
their plans and needs with the LRA, if
an LRA exists. DoD Components and
federal agencies are encouraged to
notify the Military Department of the
results of this non-binding consultation.
The Military Departments, the Base
Transition Coordinator, and the Office
of Economic Adjustment Project
Manager are available to help facilitate
communication between the federal
agencies, DoD Components, and the
LRA.

(9) A request for property from a DoD
Component or federal agency must
contain the following information:

(i) A completed GSA Form 1334,
Request for Transfer (for requests from
other DoD Components a DD Form 1354
is required). This must be signed by the
head of the Component of the
Department or Agency requesting the
property. If the authority to acquire
property has been delegation, a copy of
the delegation must accompany the
form;

(ii) A statement from the head of the
requesting Component or agency that
the request does not establish a new
program (i.e., one that has never been

reflected in a previous budget
submission or Congressional action);

(iii) A statement that the requesting
Component or agency has reviewed its
real property holdings and cannot
satisfy this requirement with existing
property. This review must include all
property under the requester’s
accountability, including permits to
other federal agencies and outleases to
other organizations;

(iv) A statement that the requested
property would provide greater long-
term economic benefits than acquisition
of a new facility or other property for
the program;

(v) A statement that the program for
which the property is requested has
long-term viability;

(vi) A statement that considerations of
design, layout, geographic location, age,
state of repair, and expected
maintenance costs of the requested
property clearly demonstrate that the
transfer will prove more economical
over a sustained period of time than
acquiring a new facility;

(vii) A statement that the size of the
property requested is consistent with
the actual requirement;

(viii) A statement that fair market
value reimbursement to the Military
Department will be made within two
years of the initial request for the
property, unless this obligation is
waived by the Office of Management
and Budget and the Secretary of the
Military Department or a public law
specifically provides for a non-
reimbursable transfer. However,
requests from the Military Departments
or DoD Components do not need an
Office of Management and Budget
waiver; and

(ix) A statement that the requesting
DoD Component or federal agency
agrees to accept the care and custody
costs for the property on the date the
property is available for transfer, as
determined by the Military Department.

(10) The Military Department will
make it decision on a request from a
federal agency, Military Department, or
DoD Component based upon the
following factors, from the Federal
Property Management Regulations (41
CFR 101-47.201-2):

(i) The paramount consideration shall
be the validity and appropriateness of
the requirement upon which the
proposal is based;

(ii) The proposed federal use is
consistent with the highest and best use
of the property;

(iii) The requested transfer will not
have an adverse impact on the transfer
of any remaining portion of the base;

(iv) The proposed transfer will not
establish a new program or substantially

increase the level of an agency’s existing
programs;

(v) The application offers fair market
value for the property, unless waived,;

(vi) The proposed transfer addresses
applicable environmental
responsibilities to the satisfaction of the
Military Department; and

(vii) The proposed transfer is in the
best interest of the Government.

(11) When there are more than one
acceptable applications for the same
building or property, the Military
Department responsible for the
installation should first consider the
needs of the military to carry out its
mission. The Military Department
should then consider the proposal’s
economic development and job creation
potential and the LRA’s comments, as
well as the other factors in the
determination of highest and best use.

(12) Closing or realigning installations
may contain “public domain lands”
which have been withdrawn by the
Secretary of the Interior from operation
of the public land laws and reserved for
the Defense Department’s use. Lands
deemed suitable for return to the public
domain are not real property governed
by the Federal Property and
Administrative Services Act of 1949, as
amended (40 U.S.C. 472), and are not
governed by the property management
and disposal provisions of the Base
Closure and Realignment Act of 1988
(Pub. L. 100-526) and Defense Base
Closure and Realignment Act of 1990
(Pub. L. 101-510). Public domain lands
are under the jurisdiction of the
Secretary of the Interior and
administered by the Bureau of Land
Management (BLM) unless the Secretary
of the Interior has withdrawn the lands
and reserved them for another federal
agency’s use.

(i) The Military Department
responsible for a closing or realigning
installation will provide the BLM with
the notice of potential availability, as
well as information about which, if any,
public domain lands will be affected by
the installation’s closing.

(ii) The BLM will review the notice of
potential availability to determine if any
installations contain withdrawn public
domain lands. Before the date of
approval of the closure or realignment,
the BLM will review its land records to
identify any withdrawn public domain
lands at the closing installations. Any
records discrepancies between the BLM
and Military Departments should be
resolved within this time period. The
BLM will notify the Military
Departments as to the final agreed upon
withdrawn and reserved public domain
lands at installations.
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(iii) Upon agreement as to what
withdrawn and reserved public domain
lands are affected at closing
installations, the BLM will initiate a
screening of DOI agencies to determine
if these lands are suitable for programs
of the Secretary of the Interior.

(iv) Military Departments will
transmit a Notice of Intent to Relinquish
(see 43 CFR part 2372) to the BLM as
soon as it is known that there is no DoD
Component interest in reusing the
public domain lands. The BLM will
complete the suitability determination
screening process within 30 days of
receipt of the Military Department’s
Notice of Intent to Relinquish. If a DoD
Component is approved to reuse the
public domain lands, the BLM will be
notified and BLM will determine if the
current authority for military use of
these lands needs to be modified/
amended.

(v) If BLM determines the land is
suitable for return, they shall notify the
Military Department that the intent of
the Secretary of the Interior is to accept
the relinquishment of the Military
Department.

(vi) If BLM determines the land is not
suitable, the land should be disposed of
pursuant to base closure law.

(13) The Military Department should
make its surplus determination within
100 days of the issuance of the notice of
availability, and shall inform the LRA of
the determination. If requested by the
LRA, the Military Department may
postpone the surplus determination for
a period of no more than six months
after the date of approval of the closure
of realignment.

(i) In unusual circumstances,
extensions beyond six months can be
granted by the Assistant Secretary of
Defense of Economic Security.

(ii) Extensions of the surplus
determination should be limited to the
portions of the installation where there
is an outstanding interest, and every
effort should be made to make decisions
on as much of the installation as
possible, within the specified
timeframes.

(14) Once the surplus determination
has been made, the Military Department
shall:

(i) Follow the procedures outlined in
paragraph (b) of this section, if
applicable.

(ii) Or, for installations approved for
closure or realignment after October 25,
1994, and installations approved for
closure or realignment prior to October
25, 1994, that have elected, prior to
December 24, 1994, to come under the
process outlined in the Base Closure
Community Redevelopment and
Homeless Assistance Act of 1994, follow

the procedures outlined in paragraph (c)
of this section.

(15) Following the surplus
determination, but prior to the disposal
of property, the Military Department
may, at its discretion, withdraw the
surplus determination and evaluate a
federal agency’s late request for excess
property.

(i) Transfers under this paragraph
shall be limited to special cases, as
determined by the Secretary of the
Military Department.

(i) Requests shall be made to the
Military Department, as specified under
paragraphs (a)(8) and (a)(9) of this
section, and the Military Department
shall notify the LRA of such late
request.

(iii) Comments received from the LRA
and the time and effort invested by the
LRA in the planning process should be
considered when the Military
Department is reviewing a late request.

(b) Homeless screening for properties
not covered by the Base Closure
Community Redevelopment and
Homeless Assistance Act of 1994. (1)
This section outlines the procedure
created for the identification of real
property to fulfill the needs of the
homeless by section 2905(b)(6) of Pub.
L. 101-510, as amended by Public Law
103-160 (referred to as the Pryor
Amendment). It applies to BRAC 88, 91
and 93 bases if the LRA did not elect to
be subject to the alternate homeless
assistance screening procedure
contained in the Base Closure
Community Redevelopment and
Homeless Assistance Act of 1994.

(2) The Military Department shall
sponsor a workshop or seminar in the
communities which have closing or
realigning bases, unless such a
workshop or seminar has already been
held. These workshops or seminars will
be conducted prior to the Federal
Register publication by HUD of
available property to assist the
homeless.

(i) Not later than the date upon which
the determination of surplus is made,
the Military Department shall complete
any determinations or surveys necessary
to determine whether any building is
available to assist the homeless. The
Military Department shall then submit
the list of properties available to assist
the homeless to HUD.

(ii) HUD shall make a determination
of the suitability of each property to
assist the homeless in accordance with
the Stewart B. McKinney Homeless
Assistance Act, 42 U.S.C. 11411, (the
McKinney Act). Within 60 days from
the date of receipt of the information
from the Department of Defense, HUD
shall publish a list of suitable properties

that shall become available when the
base closes or realigns.

(iii) The listing of properties in the
Federal Register under this procedure
shall contain the following statement.
(The listing of 1988 base closure
properties that will be reported to HUD
shall refer to section 204(b)(6) of Public
Law 100-526 instead of section
2905(b)(6) of Public Law 101-510):

The properties contained in this listing are
closing and realigning military installations.
This report is being accomplished pursuant
to section 2905(b)(6) of Public Law 101-510,
as amended by Public Law 103-160. In
accordance with section 2905(b)(6), this
property is subject to a one-time publication
under the McKinney Act after which
property not provided to homeless assistance
providers will not be published again unless
there is no expression of interest submitted
by the local redevelopment authority in the
one-year period following the end of the
McKinney screening process pursuant to this
publication.

(3) Providers of assistance to the
homeless shall then have 60 days in
which to submit expressions of interest
to HHS in any of the listed properties.
If a provider indicates an interest in a
listed property, it shall have an
additional 90 days after submission of
its written expression of interest to
submit a formal application to HHS, a
period which HHS can extend. HHS
shall then have 25 days after receipt of
a completed application to review and
complete all actions on such
applications.

(4) During this screening process
(from 60 to 175 days following the
Federal Register publication, as
appropriate), disposal agencies shall
take no final disposal action or allow
reuse of property that HUD has
determined suitable and that may
become available for homeless
assistance unless and until:

(i) No timely expressions of interest
from providers are received by HHS;

(ii) No timely applications from
providers expressing interest are
received by HHS; or,

(iii) HHS rejects all applications
received for a specific property.

(5) The Military Department should
promptly inform the affected LRA, the
Governor of the State, local
governments, and agencies which
support public benefit conveyances of
the date the surplus property will be
available for community reuse if:

(i) No provider expresses an interest
to HHS in a property with the allotted
60 days;

(ii) There are expressions of interest
by homeless assistance providers, but
no application is received by HHS from
such a provider within the subsequent
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90-day application period (or within the
longer application period if HHS has
granted an extension); or

(iii) HHS rejects all applications for a
specific property at any time during the
25 day HHS review period.

(6) The LRA shall have 1 year from
the date of notification under paragraph
(b)(5) of this section to submit a written
expression of interest to incorporate the
remainder of the property into a
redevelopment plan.

(7) During the allotted 1-year period
for the LRA to submit a written
expression of interest for the property,
surplus properties not already approved
for homeless reuse shall not be available
for homeless assistance. The surplus
properties will also not be advertised by
HUD as suitable during these 1-year
periods. The surplus property may be
available for interim leases consistent
with paragraph (g) of this section.

(8) If the LRA does not express in
writing its interest in a specific property
during the allotted 1-year period or it
notifies the Military Department it is not
interested in the property, the disposal
agency shall again notify HUD of the
date of availability of the property for
homeless assistance. HUD may then list
the property in the Federal Register as
suitable and available after the base
closes following the procedures of the
McKinney Act.

(c) Reserved. Additional regulations
will be promulgated in a publication of
the Departments of Defense and
Housing and Urban Development to
address state and local screening and
approval of redevelopment plans for
installations covered by the Base
Closure Community Redevelopment and
Homeless Assistance Act of 1994 (Pub.
L. 103-421).

(d) Local Redevelopment Authority
and the Redevelopment Plan. (1) The
LRA should have broad-based
membership, including, but not limited
to, representatives from those
jurisdictions with zoning authority over
the property. Generally, there will be
one recognized LRA per installation.

(2) The LRA should focus primarily
on developing a comprehensive
redevelopment plan based upon local
needs. The plan should recommend
land uses based upon an exploration of
feasible reuse alternatives. If applicable,
the plan should consider notices of
interest received under the provisions of
the Base Closure Community
Redevelopment and Homeless
Assistance Act of 1994 (Pub. L. 103—
421). This section shall not be construed
to require a plan that is enforceable
under state and local land use laws, nor
is it intended to create any exemption
from such laws.

(3) The Military Department will
develop a disposal plan and complete
the appropriate environmental
documentation no later than 12 months
from receipt of the redevelopment plan.
The local redevelopment plan will
generally be used as the basis for the
proposed action in conducting
environmental analyses required by
under the National Environmental
Policy Act of 1969 (NEPA), (42 U.S.C.
4332 et seq.). The disposal plan will
specifically address the methods for
disposal of property at the installation,
including conveyances for homeless
assistance, public benefit transfers,
public sales, Economic Development
Conveyances and other disposal
methods.

(i) In the event there is no LRA
recognized by DoD and/or if a
redevelopment plan is not received from
the LRA within 15 months from the
determination of surplus under
paragraph (a)(13) of this section, (unless
an extension of time has been granted
by the Assistant Secretary of Defense for
Economic Security), the applicable
Military Department shall proceed with
the disposal of property under
applicable property disposal and
environmental laws and regulations.

(e) Economic development
conveyances. (1) Section 2903 of Public
Law 103-160 gives the Secretary of
Defense the authority to transfer
property to local redevelopment
authorities for consideration in cash or
in kind, with or without initial
payment, or with only partial payment
at time of transfer, at or below the
estimated present fair market value of
the property. This authority creates an
additional tool for local communities to
help spur economic opportunity
through a new real property conveyance
method specifically designed for
economic development, referred to as
the ““Economic Development
Conveyance” (EDC).

(2) The EDC can only be used when
other surplus federal property disposal
authorities for the intended land use
cannot be used to accomplish the
necessary economic redevelopment.

(3) An LRA is the only entity able to
receive property under an EDC.

(4) A properly completed application
will be the basis for a decision on
whether an LRA will be eligible for an
EDC. An application should be
submitted by the LRA after a
Redevelopment Plan is adopted by the
LRA. The Secretary of the Military
Departments shall establish a reasonable
time period for submission of the EDC
application after consultation with the
LRA. The Military Departments will
review the applications and make a

decision whether to make an EDC based
on the criteria specified in paragraph
(e)(7) of this section. The terms and
conditions of the EDC will be negotiated
between the Military Departments and
the LRA. Bases in rural areas shall be
conveyed with no consideration if they
meet the standards in paragraph (f)(5) of
this section.

(5) The application should explain
why an EDC is necessary for economic
redevelopment and job creation. In
addition to the elements in paragraph
(e)(5) of this section, after Military
Department review of the application,
additional information may be
requested to allow for a better
evaluation of the application. The
application should also contain the
following elements:

(i) A copy of the adopted
redevelopment plan.

(ii) A project narrative including the
following:

(A) A general description of property
requested.

(B) A description of the intended uses.

(C) A description of the economic
impact of closure or realignment on the
local communities.

(D) A description of the financial
condition of the community and the
prospects for redevelopment of the
property.

(E) A statement of how the EDC is
consistent with the overall
Redevelopment Plan.

(iii) A description of how the EDC
will contribute to short- and long-term
job creation and economic
redevelopment of the base and
community, including projected
number, and type of new jobs it will
assist in creating.

(iv) A business/operational plan for
the EDC parcel, including such elements
as:

(A) A development timetable, phasing
schedule and cash flow analysis.

(B) A market and financial feasibility
analysis describing the economic
viability of the project, including an
estimate of net proceeds over a fifteen-
year period, the proposed consideration
or payment to the Department of
Defense, and the estimated present fair
market value of the property.

(C) A cost estimate and justification
for infrastructure and other investments
needed for the development of the EDC
parcel.

(D) Local investment and proposed
financing strategies for the
development.

(v) A statement describing why other
authorities—such as public or
negotiated sale and public benefit
transfers for education, parks, public
health, aviation, historic monuments,
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prisons, and wildlife conservation—
cannot be used to accomplish the
economic development and job creation
goals.

(vi) If a transfer is requested for less
than the estimated present fair market
value (“FMV”), with or without initial
payment at the time of transfer, then a
statement should be provided justifying
the discount. The statement should
include the amount and form of the
proposed consideration, a payment
schedule, the general terms and
conditions for the conveyance, and
projected date of conveyance.

(vii) A statement of the LRA’s legal
authority to acquire and dispose of the
property.

(6) Upon receipt of an application for
an EDC, the Secretary of the Military
Department will determine whether an
EDC is needed to spur economic
development and job creation and
examine whether the terms and
conditions proposed are fair and
reasonable. The Military Department
may also consider information
independent of the application, such as
views of other federal agencies,
appraisals, caretaker costs and other
relevant material. The Military
Department may propose and negotiate
any alternative terms or conditions that
it considers necessary.

(7) The following factors will be
considered, as appropriate, in
evaluating the application and the terms
and conditions of the proposed transfer,
including price, time of payment and
other relevant methods of compensation
to the federal government.

(i) Adverse economic impact of
closure or realignment on the region and
potential for economic recovery after an
EDC.

(ii) Extent of short- and long-term job
generation.

(iii) Consistency with overall
Redevelopment Plan.

(iv) Financial feasibility of the
development, including market analysis
and need and extent of proposed
infrastructure and other investments.

(v) Extent of state and local
investment, level of risk incurred, and
the LRA'’s ability to implement the plan.

(vi) Current local and regional real
estate market conditions.

(vii) Incorporation of other federal
agency interests and concerns, and
applicability of, and conflicts with,
other federal surplus property disposal
authorities.

(viii) Relationship to the overall
Military Department disposal plan for
the installation.

(ix) Economic benefit to the federal
government, including protection and
maintenance cost savings and

anticipated consideration from the
transfer.

(x) Compliance with applicable
federal, state, and local laws and
regulations.

(8) Before making an EDC, the
Military Department must prepare an
estimate of the present fair market value
of the property, which may be expressed
as a range of values. The Military
Department shall consult with the LRA
on valuation assumptions, guidelines
and on instructions given to the
person(s) making the estimation of
value. The Military Department is fully
responsible for completion of the
valuation. The Military Department, in
preparing the estimate of present fair
market value shall include, to the extent
practicable, the uses identified in the
local redevelopment plan.

() Consideration for economic
development conveyances. (1) For
conveyances made pursuant to §91.7(e),
Economic development conveyances,
the Secretary of the Military Department
will review the application for an EDC
and negotiate the terms and conditions
of each transaction with the LRA. The
Military Departments will have the
discretion and flexibility to enter into
agreements that specify the form,
amount, and payment schedule. The
consideration may be at or below the
estimated present fair market value,
with or without initial payment, in cash
or in-kind and paid over time.

(2) An EDC must be one of the two
following types of agreements:

(i) Consideration within the estimated
range of present fair market value, as
determined by the Secretary of the
Military Department.

(ii) Consideration below the estimated
range of present fair market value, when
proper justification is provided and
when the Secretary of the Military
Department determines that a discount
is necessary for economic
redevelopment and job creation.

(3) If the consideration under an EDC
is within the range of value listed in
paragraph (f)(2)(i) of this section, the
amount paid in the future should take
into account the time value of money
and include repayment of interest. Any
transaction that waives or delays
interest payments will be considered as
a transaction below the present fair
market value under paragraph (f)(2)(ii)
of this section, and as such must be
justified as necessary for economic
development and job creation.

(4) Additional provisions may be
incorporated in the conveyance
documents to protect the Department’s
interest in obtaining the agreed upon
compensation, including such items as
predetermined release prices, or other

appropriate clauses designed to ensure
payment and protect against fraudulent
transactions.

(5) In arural area, as defined by this
rule, any EDC approved by the Secretary
of the Military Department shall be
made without consideration if the base
closure will have a substantial adverse
impact on the economy of the
communities in the vicinity of the
installation and on the prospect for their
economic recovery.

(6) In those instances in which an
EDC is made for consideration below
the range of the estimated present fair
market value of the property—or if the
estimated present fair market value is
expressed as a range of values, below
the lowest value in that range—the
Military Department shall prepare a
written explanation of why the
estimated present fair market value was
not obtained. Additionally, the Military
Departments must prepare a written
statement explaining why other federal
property transfer authorities could not
be used to generate economic
redevelopment and job creation.

(9) Leasing of real property. (1)
Leasing of real property prior to the
final disposition of closing and
realigning bases may facilitate state and
local economic adjustment efforts and
encourage economic redevelopment.

(2) In addition to leasing property at
fair market value, to assist local
redevelopment efforts the Secretaries of
the Military Departments may also lease
real and personal property located at a
military installation to be closed or
realigned under a base closure law,
pending final disposition, for less than
fair market value if the Secretary
concerned determines that:

(i) A public interest will be served as
a result of the lease; and

(ii) The fair market value of the lease
is unobtainable, or not compatible with
such public benefit.

(3) Pending final disposition of an
installation, the Military Departments
may grant interim leases which are
short-term leases that make no
commitment for future use or ultimate
disposal. When granting an interim
lease, the Military Department will
generally lease to the LRA but can lease
property directly to other entities. If the
interim lease is entered into prior to
completion of the final disposal
decisions under the National
Environmental Policy Act (NEPA)
process, the term may be for up to five
years, including options to renew, and
may contain restrictions on use. Leasing
should not delay the final disposal of
the property. After completion of the
final disposal decisions, the term of the
lease may be longer than five years.
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(4) If the property is leased for less
than fair market value to the LRA and
the interim lease permits the property to
be subleased, the interim lease shall
provide that rents from the subleases
will be applied by the lessee to the
protection, maintenance, repair,
improvement and costs related to the
property at the installation consistent
with 10 U.S.C. 2667.

(h) Personal property. (1) This section
outlines procedures to allow transfer of
personal property to the LRA for the
effective implementation of a
community reuse plan.

(2) Each Military Department and DoD
Component, as appropriate, will take an
inventory of the personal property,
including its condition, within 6
months after the date of approval of
closure or realignment. This inventory
will be limited to the personal property
located on the real property to be
disposed of by the Military Department
or DoD Component. The inventory will
be taken in consultation with LRA
officials. If there is no LRA, the Military
Department will offer to provide a
consultation for the local government in
whose jurisdiction the installation is
wholly located or for a local government
agency or a state government agency
designated for that purpose by the chief
executive officer of the state. Based on
these consultations, the base
commander will determine the items or
category of items that have the potential
to enhance the reuse of the real
property.

(3) Except for property subject to the
exemptions in paragraph (h)(5) of this
section, personal property with
potential to enhance the reuse of the
real estate shall remain at a base being
closed or realigned until disposition is
otherwise determined by the Military
Department. This determination will be
made no earlier than 90 days after the
Military Department receives an
adopted redevelopment plan or when
notified by the LRA that there will be no
redevelopment plan.

(4) National Guard property
demonstrably identified as being
purchased with state funds is not
available for reuse planning or subject to
transfer for redevelopment purposes,
unless so identified by the state
property officer. National Guard
property purchased with federal funds
is subject to inventory and may be made
available for redevelopment planning
purposes.

(5) Personal property may be removed
upon approval of the base commander
or higher authority, within and as
prescribed by the Military Department,
after the inventory required in
paragraph (h)(2) of this section has been

sent to the redevelopment authority,
when:

(i) The property, other than ordinary
fixtures, is required for the operation of
a transferring unit, function,
component, weapon, or weapons
system;

(if) The property is required for the
operation of a unit, function,
component, weapon, or weapon system
at another installation within the
Military Department, subject to the
following conditions:

(A) Ordinary fixtures, including but
not limited to such items as
blackboards, sprinklers, lighting
fixtures, and electrical and plumbing
systems, shall not be removed under
paragraph (h)(5)(ii) of this section; and,

(B) Other personal property may be
removed under paragraph (h)(5)(ii) of
this section only after the Military
Department has consulted with the LRA
and, with respect to disputed items,
upon the approval of an Assistant
Secretary of the Military Department.

(iii) The property is uniquely military
in character and is likely to have no
civilian use (other than use for its
material content or as a source of
commonly used components). This
property consists of classified items;
nuclear, biological, chemical items;
weapons and munitions; museum
property or items of significant historic
value that are maintained or displayed
on loan; and similar military items;

(iv) The property is not required for
the reutilization or redevelopment of the
installation (as jointly determined by
the Military Department concerned and
the redevelopment authority);

(v) The property is stored at the
installation for distribution (including
spare parts or stock items). This
property includes materials or parts
used in a manufacturing or repair
function but does not include
maintenance spares for equipment to be
left in place;

(vi) The property meets known
requirements of an authorized program
of another federal department or agency
that would have to purchase similar
items, and the property is the subject of
a written request received from the head
of the other Department or Agency. If
the authority to acquire personal
property has been delegated, a copy of
the delegation must accompany the
request. In this context, purchase means
the federal department or agency
intends to obligate funds in the current
quarter or next six fiscal quarters. The
federal department or agency must pay
packing, crating, handling, and
transportation charges associated with
such transfers of personal property;

(vii) The property belongs to
nonappropriated fund instrumentalities
(NAFI) and other non-Defense
Department activities. Such property
may be removed at the Military
Departments’ discretion because it does
not belong to the Defense Department
and, therefore, it may not be transferred
to the redevelopment authority under
this section. For NAFI property,
separate arrangements for communities
to purchase such property are possible
and may be negotiated with the Military
Department concerned; and,

(viii) The property is needed
elsewhere in the national security
interest of the United States as
determined by the Secretary of the
Military Department concerned. This
authority may not be redelegated below
the level of an Assistant Secretary. In
exercising this authority, the Secretary
may transfer the property to any entity
of the Department of Defense or other
federal agency.

(6) In addition to the exemptions in
paragraph (h)(5) of this section, the
Military Department or DoD Component
is authorized to substitute an item
similar to one requested by the
redevelopment authority.

(7) Personal property not subject to
the exemptions in paragraph (h)(5) of
this section may be conveyed to the
redevelopment authority as part of an
economic development conveyance for
the real property if the Military
Department makes a finding that the
personal property is necessary for the
effective implementation of the
redevelopment plan.

(8) Personal property may also be
conveyed separately to the LRA under
an economic development conveyance
for personal property. This type of
economic development conveyance can
be made if the Military Department
determines that the transfer is necessary
for the effective implementation of a
redevelopment plan with respect to the
installation. Such determination shall
be based on the LRA’s timely
application for the property, which
should be submitted to the Military
Department upon completion of the
redevelopment plan. The application
must include the LRA’s agreement to
accept the personal property after a
reasonable period. The transfer will be
subject to reasonable limitations and
conditions on use.

(i) The Military Department will
restrict the LRA’s ability to acquire
personal property at less than fair
market value solely for the purpose of
releasing or reselling it, unless the LRA
will lease or sell the personal property
to entities which will place it into
productive use in accordance with the
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redevelopment plan. The LRA must
retain personal property conveyed
under an EDC for less than fair market
value for at least one year if it is valued
at less than $5,000, or at least two years
if valued at more than $5,000. Any
proceeds from such leases or sales must
be used to pay for protection,
maintenance, repair or redevelopment
of the installation. The LRA will be
required to certify its compliance with
the provisions of this section at the end
of each fiscal year for no more than two
years after transfer. The certification
may be subject to random audits by the
Government.

(9) Personal property that is not
needed by the Military Department or a
federal agency or conveyed to a
redevelopment authority (or a state or
local jurisdiction in lieu of a local
redevelopment authority) will be
transferred to the Defense Reutilization
and Marketing Office for processing in
accordance with 41 CFR parts 101-43
through 101-45, ““Federal Property
Management Regulations,” and DoD
4160.21-M.3

(10) Useful personal property
determined to be surplus to the needs of
the federal government by the Defense
Reutilization and Marketing Office and
not qualifying for transfer to the
redevelopment authority under an
economic conveyance may be donated
to the community or redevelopment
authority through the appropriate State
Agency for Surplus Property (SASP).
Personal property donated under this
procedure must meet the usage and
control requirements of the applicable
SASP. Property subsequently not
needed by the community or
redevelopment authority shall be
disposed of as required by its SASP.

(i) Maintenace, utilities, and services.
(1) Facilities and equipment located on
bases being closed are often important
to the eventual reuse of the base. This
section provides maintenance
procedures to preserve and protect those
facilities and items of equipment
needed for reuse in an economical
manner that facilitates based
redevelopment.

(2) In order to ensure quick reuse, the
Military Department, in consultation
with the LRA, will establish initial
levels of maintenance and repair needed
to aid redevelopment and to protect the
property for the time periods set forth
below. Where agreement between the
Military Department and the LRA
cannot be reached, the Secretary of the
Military Department will determine the

3 Copies may be obtained from the Defense
Logistics Agency, Attn: DLA-XPD, Alexandria, VA
22304-6100.

required levels of maintenance and
repair and its duration. In no case will
these initial levels of maintenance:

(i) Exceed the standard of
maintenance and repair in effect on the
date of closure or realignment approval;

(ii) Be less than maintenance and
repair required to be consistent with
federal government standards for excess
and surplus properties (i.e., 41 CFR
101-47.402 and 41 CFR 101-47.4913);
or,

(iii) Require any property
improvements, including construction,
alteration, or demolition, except when
the demolition is required for health,
safety, or environmental purposes, or is
economically justified in lieu of
continued maintenance expenditures.

(3) The initial levels of maintenance
and repair shall be tailored to the
redevelopment plan, and shall include
the following provisions:

(i) The facilities and equipment that
are likely to be utilized in the near term
will be maintained at levels that shall
prevent undue deterioration and allow
transfer to the LRA.

(ii) The scheduled closure or
realignment date of the installation will
not be delayed.

(4) The Military Department will not
reduce the agreed upon initial
maintenance and repair levels unless it
establishes a new arrangement (e.g.,
termination of caretaking upon leasing
of property) in consultation with the
LRA.

(5) The Military Department will
determine the length of time it will
maintain the initial levels of
maintenance and repair for each closing
or realigning base. This determination
will be based on factors such as the
closure/realignment date and the timing
of the completion of the National
Environmental Policy Act (NEPA)
documentation on the proposed
disposal (such as a finding of no
significant impact and disposal decision
following an environmental assessment
or the record of decision following an
environmental impact statement).

(i) For a base that has not closed prior
to the publication of this rule, and
where the Military Department has
completed the NEPA analysis on the
proposed disposal before the
operational closure of that base, the time
period for the initial levels of
maintenance and repair normally will
extend no longer than one year after
operational closure of the base.

(ii) For a base that has not closed prior
to the publication of this rule, and
where the base’s operational closure
precedes the completion of the NEPA
analysis on the proposed disposal, the
time period for the initial levels of

maintenance and repair will normally
extend no longer than one year after
operational closure or 180 days after the
Secretary of the Military Department
approves the NEPA analysis.

(iii) For a based that closed prior to
the publication of this rule, the time
period for the existing levels of
maintenance will normally extend no
longer than one year from the date of the
publication of this rule or six years after
the date of approval of the closure or
realignment (whichever comes first).

(6) The Military Department may
extend the time period for the initial
levels of maintenance and repair for
property still under its control for an
additional period, if the Secretary of the
Military Department determines that the
Local Redevelopment Authority is
actively implementing its
redevelopment plan, and such levels of
maintenance are justified.

(7) Once the time period for the initial
or extended levels of maintenance and
repair elapses, the Military Department
will reduce the levels of maintenance
and repair to levels consistent with
federal government standards for excess
and surplus properties (i.e., 41 CFR
101-47.402 and 41 CFR 101-47.4913).

Dated: July 14, 1995.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 95-17737 Filed 7-19-95; 8:45 am]
BILLING CODE 5000-04-M

Department of the Air Force

32 CFR Part 855
RIN 0701-AA42

Civil Aircraft Use of United States Air
Force Airfields

AGENCY: Department of the Air Force,
DOD.

ACTION: Final rule.

SUMMARY: The Department of the Air
Force revised its regulations on civil
aircraft use of United States Air Force
airfields to reflect current policies and
statutes. This revision establishes
responsibilities and prescribes
procedures for requesting and granting
civil aircraft access to Air Force
airfields.

EFFECTIVE DATE: July 20, 1995.

FOR FURTHER INFORMATION CONTACT: Mrs.
R. A. Young, HQ USAF/XOOBC, 1480
Air Force Pentagon, Room 5C966,
Washington, DC 20330-1480, telephone
703 697-5967.

SUPPLEMENTARY INFORMATION: On March
22, 1995, the Department of the Air
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Force published a proposed rule on civil
aircraft use of United States Air Force
airfields (60 FR 15086). No comments
were received. Minor editorial changes
were made by the Air Force for
clarification.

The Department of the Air Force has
determined that this rule is not a major
rule because it will not have an annual
adverse effect on the economy of $100
million or more. The Assistant Secretary
of the Air Force (Manpower, Reserve
Affairs, Installations & Environment)
has certified that this rule is exempt
from the requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601-612
because this rule does not have a
significant economic impact on small
entities as defined by the Act, and does
not impose any obligatory information
requirements beyond internal Air Force
use. This final rule revises and replaces
Air Force Regulation (AFR) 55-20, Use
of United States Air Force Installations
By Other Than United States
Department of Defense Aircraft, April
10, 1987.

List of Subjects in 32 CFR Part 855

Aircraft, Federal buildings and
facilities.

Therefore, 32 CFR part 855 is revised
to read as follows:

PART 855—CIVIL AIRCRAFT USE OF
UNITED STATES AIR FORCE
AIRFIELDS

Subpart A—General Provisions

Sec.

855.1 Policy.

855.2 Responsibilities.
855.3 Applicability.

Subpart B—Civil Aircraft Landing Permits

855.4 Scope.

855.5 Responsibilities and authorities.

855.6 Aircraft exempt from the requirement
for a civil aircraft landing permit.

855.7 Conditions for use of Air Force
airfields.

855.8 Application procedures.

855.9 Permit renewal.

855.10 Purpose of use.

855.11 Insurance requirements.

855.12 Processing a permit application.

855.13 Civil fly-ins.

855.14 Unauthorized landings.

855.15 Detaining an aircraft.

855.16 Parking and storage.

855.17 Fees for landing, parking, and
storage fees.

855.18 Awviation fuel and oil purchases.

855.19 Supply and service charges.

Subpart C—Agreements for Civil Aircraft
Use of Air Force Airfields

855.20 Joint-use Agreements.
855.21 Procedures for sponsor.
855.22 Air Force procedures.
855.23 Other agreements.

Table 1—Purpose of Use/Verification/
Approval Authority/Fees

Table 2—Aircraft Liability Coverage
Requirements

Table 3—Landing Fees

Table 4—Parking and Storage Fees

Attachment 1 to Part 855—Glossary of
References, Abbreviations, Acronyms,
and Terms

Attachment 2 to Part 855—Weather Alternate
List

Attachment 3 to Part 855—Landing Permit
Application Instructions

Attachment 4 to Part 855—Sample Joint-Use
Agreement

Attachment 5 to Part 855—Sample
Temporary Agreement

Authority: 49 U.S.C. 44502 and 47103.

Subpart A—General Provisions

§855.1 Policy.

The Air Force establishes and uses its
airfields to support the scope and level
of operations necessary to carry out
missions worldwide. The Congress
funds airfields in response to Air Force
requirements, but also specifies that
civil aviation access is a national
priority to be accommodated when it
does not jeopardize an installation’s
military utility. The Air Force engages
in dialogue with the civil aviation
community and the Federal Aviation
Administration to ensure mutual
understanding of long-term needs for
the national air transportation system
and programmed military force
structure requirements. To implement
the national policy and to respond to
requests for access, the Air Force must
have policies that balance such requests
with military needs. Civil aircraft access
to Air Force airfields on foreign territory
requires host nation approval.

(a) The Air Force will manage two
programs that are generally used to
grant civil aircraft access to its airfields:
civil aircraft landing permits and joint-
use agreements. Other arrangements for
access will be negotiated as required for
specific purposes.

(1) Normally, landing permits will be
issued only for civil aircraft operating in

support of official Government business.

Other types of use may be authorized if
justified by exceptional circumstances.
Access will be granted on an equitable
basis.

(2) The Air Force will consider only
proposals for joint use that do not
compromise operations, security,
readiness, safety, environment, and
quality of life. Further, only proposals
submitted by authorized local
Government representatives eligible to
sponsor a public airport will be given
the comprehensive evaluation required
to conclude a joint-use agreement.

(3) Any aircraft operator with an
inflight emergency may land at any Air
Force airfield without prior
authorization. An inflight emergency is

defined as a situation that makes
continued flight hazardous.

(b) Air Force requirements will take
precedence on Air Force airfields over
all civil aircraft operations, whether
they were previously authorized or not.

(c) Civil aircraft use of Air Force
airfields in the United States will be
subject to Federal laws and regulations.
Civil aircraft use of Air Force airfields
in foreign countries will be subject to
US Federal laws and regulations that
have extraterritorial effect and to
applicable international agreements
with the country in which the Air Force
installation is located.

§855.2 Responsibilities.

(a) As the program manager for joint
use, the Civil Aviation Branch, Bases
and Units Division, Directorate of
Operations (HQ USAF/XOOBC), ensures
that all impacts have been considered
and addressed before forwarding a joint-
use proposal or agreement to the Deputy
Assistant Secretary for Installations
(SAF/MII), who holds decision
authority. All decisions are subject to
the environmental impact analysis
process as directed by the
Environmental Planning Division,
Directorate of Environment (HQ USAF/
CEVP), and the Deputy Assistant
Secretary for Environment, Safety, and
Occupational Health (SAF/MIQ). The
Air Force Real Estate Agency (AFREA/
MI) handles the leases for Air Force-
owned land or facilities that may be
included in an agreement for joint use.

(b) HQ USAF/XOOBC determines the
level of decision authority for landing
permits. It delegates decision authority
for certain types of use to major
commands and installation
commanders.

(c) HQ USAF/XOO0BC makes the
decisions on all requests for exceptions
or waivers to this part and related Air
Force instructions. The decision process
includes consultation with other
affected functional area managers when
required. Potential impacts on current
and future Air Force policies and
operations strongly influence such
decisions.

(d) Major commands, direct reporting
units, and field operating agencies may
issue supplements to establish
command-unique procedures permitted
by and consistent with this part.

§855.3 Applicability.

This part applies to all regular United
States Air Force (USAF), Air National
Guard (ANG), and United States Air
Force Reserve (USAFR) installations
with airfields. This part also applies to
civil aircraft use of Air Force ramps at
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civil airports hosting USAF, ANG, and
USAFR units.

Subpart B—Civil Aircraft Landing
Permits

§855.4 Scope.

Air Force airfields are available for
use by civil aircraft so far as such use
does not interfere with military
operations or jeopardize the military
utility of the installation. Access will be
granted on an equitable basis. Air Force
requirements take precedence over
authorized civil aircraft use. This part
carries the force of US law, and
exceptions are not authorized without
prior approval from the Civil Aviation
Branch, Bases and Units Division,
Directorate of Operations, (HQ USAF/
XOOBC), 1480 Air Force Pentagon,
Washington DC 20330-1480. Proposed
exceptions or waivers are evaluated as
to current and future impact on Air
Force policy and operations.

§855.5 Responsibilities and authorities.

(a) The Air Force:

(1) Determines whether civil aircraft
use of Air Force airfields is compatible
with current and planned military
activities.

(2) Normally authorizes civil aircraft
use of Air Force airfields only in
support of official Government business.
If exceptional circumstances warrant,
use for other purposes may be
authorized.

(3) Acts as clearing authority for civil
aircraft use of Air Force airfields,
subject to the laws and regulations of
the US, or to applicable international
agreements (e.g., status of forces
agreements) with the country in which
the Air Force installation is located.

(4) Reserves the right to suspend any
operation that is inconsistent with
national defense interests or deemed not
in the best interests of the Air Force.

(5) Will terminate authority to use an
Air Force airfield if the:

(i) User’s liability insurance is
canceled.

(ii) User lands for other than the
approved purpose of use or is otherwise
in violation of this part or clearances
and directives hereunder.

(6) Will not authorize use of Air Force
airfields:

(i) In competition with civil airports
by providing services or facilities that
are already available in the private
sector.

Note: Use to conduct business with or for
the US Government is not considered as
competition with civil airports.

(ii) Solely for the convenience of
passengers or aircraft operator.

(iii) Solely for transient aircraft
servicing.

(iv) By civil aircraft that do not meet
US Department of Transportation
operating and airworthiness standards.

(v) That selectively promotes,
benefits, or favors a specific commercial
venture unless equitable consideration
is available to all potential users in like
circumstances.

(vi) For unsolicited proposals in
procuring Government business or
contracts.

(vii) Solely for customs-handling
purposes.

(viii) When the air traffic control
tower and base operations are closed or
when a runway is restricted from use by
all aircraft.

Note: Requests for waiver of this provision
must address liability responsibility,
emergency response, and security.

(7) Will not authorize civil aircraft use
of Air Force ramps located on civil
airfields.

Note: This section does not apply to use of
aero club facilities located on Air Force land
at civil airports, or civil aircraft chartered by
US military departments and authorized use
of terminal facilities and ground handling
services on the Air Force ramp. Only the DD
Form 2400, Civil Aircraft Certificate of
Insurance, and DD Form 2402, Civil Aircraft
Hold Harmless Agreement, are required for
use of Air Force ramps on civil airfields.

(b) Civil aircraft operators must:

(1) Have an approved DD Form 2401,
Civil Aircraft Landing Permit, before
operating at Air Force airfields, except
for emergency use and as indicated in
paragraphs (d)(2) and (d)(2)(iii)(E) of
this section, and , and § 855.13(b)(1)(ii).

(2) Ensure that pavement load-bearing
capacity will support the aircraft to be
operated at the Air Force airfield.

(3) Ensure that aircraft to be operated
at Air Force airfields are equipped with
an operating two-way radio capable of
communicating with the air traffic
control tower.

(4) Obtain final approval for landing
from the installation commander or a
designated representative (normally
base operations) at least 24 hours prior
to arrival.

(5) Not assume that the landing
clearance granted by an air traffic
control tower facility is a substitute for
either the approved civil aircraft landing
permit or approval from the installation
commander or a designated
representative (normally base
operations).

(6) Obtain required diplomatic or
overflight clearance before operating in
foreign airspace.

(7) Pay applicable costs and fees.

(8) File a flight plan before departing
the Air Force airfield.

(c) The installation commander or a
designated representative:

(1) Exercises administrative and
security control over both the aircraft
and passengers while on the
installation.

(2) May require civil users to delay,
reschedule, or reroute aircraft arrivals or
departures to preclude interference with
military activities.

(3) Cooperates with customs,
immigration, health, and other public
authorities in connection with civil
aircraft arrival and departure.

(d) Decision Authority: The authority
to grant civil aircraft use of Air Force
airfields is vested in:

(1) Directorate of Operations, Bases
and Units Division, Civil Aviation
Branch (HQ USAF/XOOBC). HQ USAF/
XOOBC may act on any request for civil
aircraft use of an Air Force airfield.
Decision authority for the following will
not be delegated below HQ USAF:

(i) Use of multiple Air Force airfields
except as designated in paragraph (d)(2)
of this section.

(ii) Those designated as 2 under
Approval Authority in Table 1 to this
part.

(iii) Any unusual or unique purpose
of use not specifically addressed in this
part.

(2) Major Command, Field Operating
Agency, Direct Reporting Unit, or
Installation Commander. With the
exception of those uses specifically
delegated to another decision authority,
major commands (MAJCOMs), field
operating agencies (FOASs), direct
reporting units (DRUs) and installation
commanders or designated
representatives have the authority to
approve or disapprove civil aircraft
landing permit applications (DD Forms
2400, Civil Aircraft Certificate of
Insurance; 2401; Civil Aircraft Landing
Permit, and 2402, Civil Aircraft Hold
Harmless Agreement) at airfields for
which they hold oversight
responsibilities. Additionally, for
expeditious handling of short notice
requests, they may grant requests for
one-time, official Government business
flights that are in the best interest of the
US Government and do not violate other
provisions of this part. As a minimum,
for one-time flights authorized under
this section, the aircraft owner or
operator must provide the decision
authority with insurance verification
and a completed DD Form 2402 before
the aircraft operates into the Air Force
airfield. Air Force authority to approve
civil aircraft use of Air Force airfields
on foreign soil may be limited.
Commanders outside the US must be
familiar with base rights agreements or
other international agreements that may
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render inapplicable, in part or in whole,
provisions of this part. Decision
authority is delegated for specific
purposes of use and or locations as
follows:

(i) Commander, 611th Air Operations
Group (AOG). The Commander, 611th
AOG or a designated representative may
approve commercial charters, on a case-
by-case basis, at all Air Force airfields
in Alaska, except Eielson and EImendorf
AFBs, if the purpose of the charter is to
transport goods and or materials, such
as an electric generator or construction
materials for a community center, for
the benefit of remote communities that
do not have adequate civil airports.

(ii) Commander, Air Mobility
Command (AMC). The Commander,
AMC or a designated representative may
approve permits that grant landing
rights at Air Force airfields worldwide
in support of AMC contracts.

(iii) US Defense Attache Office
(USDAO). The USDAO, acting on behalf
of HQ USAF/XOOBC, may grant a
request for one-time landing rights at an
Air Force airfield provided:

(A) The request is for official
Government business of either the US or
the country to which the USDAO is
accredited.

(B) The Air Force airfield is located
within the country to which the USDAO
is accredited.

(C) Approval will not violate any
agreement with the host country.

(D) The installation commander
concurs.

(E) The USDAO has a properly
completed DD Form 2402 on file and
has verified that the insurance coverage
meets the requirements of Table 2 to
this part, before the aircraft operates
into the Air Force airfield.

§855.6 Aircraft exempt from the
requirement for a civil aircraft landing
permit.

(a) Any aircraft owned by:

(1) Any other US Government agency.

(2) US Aiir Force aero clubs
established as prescribed in AFI 34-117,
Air Force Aero Club Program, and
AFMAN 3-132, Air Force Aero Club
Operations .

Note: This includes aircraft owned by
individuals but leased by an Air Force aero
club.

(3) Aero clubs of other US military
services.

Note: This includes aircraft owned by
individuals but leased by Army or Navy aero
clubs.

1 Copies of the publications are available, at cost,
from the National Technical Information Service,
U.S. Department of Commerce, 5285 Port Royal
Road, Springfield, VA 22161.

(4) A US State, County, Municipality,
or other political subdivision, when
operating to support official business at
any level of Government.

(b) Any civil aircraft under:

(1) Lease or contractual agreement for
exclusive US Government use on a long-
term basis and operated on official
business by or for a US Government
agency; for example, the Federal
Aviation Administration (FAA),
Department of the Interior, or
Department of Energy.

Note: The Government must hold liability
responsibility for all damages or injury
associated with operation of the aircraft.

(2) Lease or contractual agreement to
the Air Force for Air Force Civil Air
Patrol (CAP) liaison purposes and
operated by an Air Force CAP liaison
officer on official Air Force business.

(3) CAP control for a specific mission
directed by the Air Force.

(4) Coast Guard control for a specific
mission directed by the Coast Guard.

Note: For identification purposes, the
aircraft will be marked with a sticker near the
port side door identifying it as a Coast Guard
Auxiliary aircraft. The pilot will always be in
uniform and normally have a copy of a Coast
Guard Auxiliary Patrol Order. If the aircraft
is operating under ‘“‘verbal orders of the
commander,” the pilot can provide the
telephone number of the cognizant Coast
Guard commander.

(5) Contractual agreement to any US,
State, or local Government agency in
support of operations involving safety of
life or property as a result of a disaster.

(6) Government furnished property or
bailment contract for use by a
contractor, provided the Federal, State,
or local Government has retained
liability responsibilities.

(7) Civil aircraft transporting critically
ill or injured individuals or transplant
organs to or from an Air Force
installation.

(8) Historic aircraft being delivered for
Air Force museum exhibits under the
provisions of AFI 84-103, Museum
System.2

§855.7 Conditions for use of Air Force
airfields.

The Air Force authorizes use of its
airfields for a specific purpose by a
named individual or company. The
authorization cannot be transferred to a
second or third party and does not
extend to use for other purposes. An
approved landing permit does not
obligate the Air Force to provide
supplies, equipment, or facilities other
than the landing, taxiing, and parking
areas. The aircraft crew and passengers
are only authorized activities at the

2 See footnote 1 to §855.6.

installation directly related to the
purpose for which use is granted. All
users are expected to submit their
application (DD Forms 2400, 2401, and
2402) at least 30 days before intended
use and, except for use as a weather
alternate, CRAF alternate, or emergency
landing site, must contact the
appropriate installation commander or a
designated representative for final
landing approval at least 24 hours
before arrival. Failure to comply with
either time limit may result in denied
landing rights.

§855.8 Application procedures.

To allow time for processing, the
application (DD Forms 2400, 2401, and
2402) and a self-addressed, stamped
envelope should be submitted at least
30 days before the date of the first
intended landing. The verification
required for each purpose of use must
be included with the application. The
name of the user must be the same on
all forms. Original, hand scribed
signatures, not facsimile elements, are
required on all forms. Landing Permit
Application Instructions are at
attachment 3 to this part. The user is
responsible for reviewing this part and
accurately completing the forms before
submitting them to the approving
authority.

§855.9 Permit renewal.

When a landing permit expires, DD
Forms 2401 and 2400 must be
resubmitted for continued use of Air
Force airfields.

Note: Corporations must resubmit the DD
Form 2402 every five years.

§855.10 Purpose of use.

The purposes of use normally
associated with civil aircraft operations
at Air Force airfields are listed in Table
1. Requests for use for purposes other
than those listed will be considered and
may be approved if warranted by unique
circumstances. A separate DD Form
2401 is required for each purpose of use.
(Users can have multiple DD Forms
2401 that are covered by a single DD
Form 2400 and DD Form 2402.)

§855.11 Insurance requirements.

Applicants must provide proof of
third-party liability insurance on a DD
Form 2400, with the amounts stated in
US dollars. The policy number, effective
date, and expiration date are required.
The statement “until canceled”” may be
used in lieu of a specific expiration
date. The geographic coverage must
include the area where the Air Force
airfield of proposed use is located. If
several aircraft or aircraft types are
included under the same policy, a



37352

Federal Register / Vol. 60, No. 139 / Thursday July 20, 1995 / Rules and Regulations

statement such as ““all aircraft owned,”
*““all aircraft owned and or operated,”
“all non-owned aircraft,” or “‘all aircraft
operated,” may be used in lieu of
aircraft registration numbers. To meet
the insurance requirements, either split
limit coverage for bodily injury
(individuals outside the aircraft),
property damage, and passengers, or a
single limit coverage is required. The
coverage will be at the expense of the
user with an insurance company
acceptable to the Air Force. Coverage
must be current during the period the
Air Force airfield will be used. The
liability required is computed on the
basis of aircraft maximum gross takeoff
weight (MGTOW) and passenger or
cargo configuration. Minimum coverage
will not be less than the amount
indicated in Table 2 to this part.

(a) Any insurance presented as a
single limit of liability or a combination
of primary and excess coverage will be
an amount equal to or greater than the
each accident minimums indicated in
Table 2 to this part for bodily injury
(individuals outside the aircraft),
property damage, and passengers.

(b) The policy will specifically
provide that:

(1) The insurer waives any right of
subrogation it may have against the US
by reason of any payment made under
the policy for injury, death, or property
damage that might arise, out of or in
connection with the insured’s use of any
Air Force airfield.

(2) The insurance afforded by the
policy applies to the liability assumed
by the insured under DD Form 2402.

(3) If the insurer or the insured
cancels or reduces the amount of
insurance afforded under the listed
policy before the expiration date
indicated on DD Form 2400, the insurer
will send written notice of policy
cancellation or coverage reduction to
the Air Force approving authority at
least 30 days before the effective date of
the cancellation or reduction. The
policy must state that any cancellation
or reduction will not be effective until
at least 30 days after such notice is sent.

§855.12 Processing a permit application.

Upon receipt of an application (DD
Forms 2400, 2401, and 2402) for use of
an Air Force airfield, the decision
authority:

(a) Determines the availability of the
airfield and its capability to
accommodate the purpose of use
requested.

(b) Determines the validity of the
request and ensures all entries on DD
Forms 2400, 2401, and 2402 are in
conformance with this part.

(c) Approves DD Form 2401 (with
conditions or limitations noted) by
completing all items in Section II—For
Use by Approving Authority as follows:

(1) Period of Use (Block 7): The
“From” date will be either the first day
of approved use or the first day of
insurance coverage. The “From” date
cannot precede the first day of
insurance coverage shown on the DD
Form 2400. The “Thru” date is
determined by the insurance expiration
date and or the purpose of use. For
example, the period of use for
participants in an Air Force open house
will be determined by both insurance
coverage and open house dates. The
permit would be issued only for the
duration of the open house but must not
precede or exceed the dates of insurance
coverage. Many insurance policies
terminate at noon on the expiration
date. Therefore, if the insurance
expiration is used to determine the
permit expiration date, the landing
permit will expire one day before the
insurance expiration date shown on the
DD Form 2400. If the insurance
expiration date either exceeds 2 years or
is indefinite (for example, “‘until
canceled”), the landing permit will
expire 2 years from the issue date or
first day of coverage.

(2) Frequency of Use (Block 8) is
normally ““as required” but may be more
specific, such as “one time.”

(3) Identification Number (Block 9):
Installation commanders or a designated
representative assign a permit number
comprised of the last three letters of the
installation’s International Civil
Aviation Organization identifier code,
the last two digits of the calendar year,
a number sequentially assigned, and the
letter suffix that indicates the purpose of
use (Table 1); for example, ADW 95—
01C. MAJCOMSs, FOAs, DRUs, and
USDAGOs use a three position
organization abbreviation; such as AMC
95-02K.

(4) DD Form 2400 (Dated and Filed)
(Block 11a): This block should contain
the date from block 1 (Date Issued) on
the DD Form 2400 and the identification
of the unit or base where the form was
approved; i.e., 30 March 1995, HQ
USAF/XOOBC.

(5) DD Form 2402 (Dated and Filed)
(Block 11b): This block should contain
the date from block 4 (Date Signed) on
the DD Form 2402 and the identification
of the unit or base where the form was
approved; i.e., 30 March 1995, HQ
USAF/XOOBC.

(6) SA-ALC/SFR, 1014 Andrews Road,
Building 1621, Kelly AFB TX 78241—
5603 publishes the list of companies
authorized to purchase Air Force fuel on
credit. Block 12 should be marked “‘yes”

only if the permit holder’s name appears
on the SA-ALC list.

(7) Landing Fees, Block 13, should be
marked as indicated in Table 1 to this
part.

(8) Permit Amendments: New entries
or revisions to an approved DD Form
2401 may be made only by or with the
consent of the approving authority.

(d) Provides the applicant with
written disapproval if:

(1) Use will interfere with operations,
security, or safety.

(2) Adequate civil facilities are
collocated.

(3) Purpose of use is not official
Government business and adequate civil
facilities are available in the proximity
of the requested Air Force airfield.

(4) Use will constitute competition
with civil airports or air carriers.

(5) Applicant has not fully complied
with this part.

(e) Distributes the approved DD Form
2401 before the first intended landing,
when possible, as follows:

(1) Retains original.

(2) Returns two copies to the user.

(3) Provides a copy to HQ USAF/
XOO0BC.

Note: HQ USAF/XOOBC will provide a
computer report of current landing permits to
the MAJCOMs, FOAs, DRUs, and
installations.

§855.13 Civil fly-ins.

(a) Civil aircraft operators may be
invited to a specified Air Force airfield
for:

(1) A base open house to perform or
provide a static display.

(2) A flying safety seminar.

(b) Civil fly-in procedures:

(1) The installation commander or a
designated representative:

(i) Requests approval from the
MAJCOM, FOA, or DRU with an
information copy to HQ USAF/XOOBC/
XOO0O0 and SAF/PAC.

(ii) Ensures that DD Form 2402 is
completed by each user.

Note: DD Forms 2400 and 2401 are not
required for fly-in participants if flying
activity consists of a single landing and
takeoff with no spectators other than
flightline or other personnel required to
support the aircraft operations.

(2) The MAICOM, FOA, or DRU
ensures HQ USAF/XO0OBC/X0O00 and
SAF/PAC are advised of the approval or
disapproval for the fly-in.

(3) Aerial performance by civil aircraft
at an Air Force open house requires
MAJCOM or FOA approval and an
approved landing permit as specified in
AFI 35-201, Community Relations3.
Regardless of the aircraft’s historic

3See footnote 1 to §855.6.
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military significance, DD Forms 2400,
2401, and 2402 must be submitted and
approved before the performance. The
permit can be approved at MAJCOM,
FOA, DRU, or installation level. Use
will be authorized only for the period of
the event. Fly-in procedures do not
apply to aircraft transporting passengers
(revenue or non-revenue) for the
purpose of attending the open house or
demonstration flights associated with
marketing a product.

§855.14 Unauthorized landings.

(a) Unauthorized landing procedures.
The installation commander or a
designated representative will identify
an unauthorized landing as either an
emergency landing, an inadvertent
landing, or an intentional landing. An
unauthorized landing may be
designated as inadvertent or intentional
whether or not the operator has
knowledge of the provisions of this part,
and whether or not the operator filed a
flight plan identifying the installation as
a destination. Aircraft must depart the
installation as soon as practical. On all
unauthorized landings, the installation
commander or a designated
representative:

(1) Informs the operator of Subpart B
procedures and the requirement for
notifying the Federal Aviation
Administration (FAA) as specified in
section 6 of the FAA Airman’s
Information Manual.

(2) Notifies the Federal Aviation
Flight Standards District Office (FSDO)
by telephone or telefax, followed by
written notification using FAA Form
8020-9, 8020-11, or 8020-17, as
appropriate. A copy of the written
notification must be provided to HQ
USAF/XOOBC.

(3) Ensures the operator completes a
DD Form 2402, and collects applicable
charges. (In some instances, it may be
necessary to arrange to bill the user for
the appropriate charges.) DD Form 2402
need not be completed for commercial
carriers if it is known that the form is
already on file at HQ USAF/XOOBC.

(4) In a foreign country, notifies the
local US Defense Attache Office
(USDAO) by telephone or telefax and,
where applicable, the appropriate
USDADO in the country of aircraft
registry, followed by written notification
with an information copy to HQ USAF/
XOOBC and the civil aviation authority
of the country or countries concerned.

(b) Emergency landings. Any aircraft
operator who experiences an inflight
emergency may land at any Air Force
airfield without prior authorization
(approved DD Form 2401 and 24 hours
prior notice). An inflight emergency is

defined as a situation that makes
continued flight hazardous.

(1) The Air Force will use any method
or means to clear an aircraft or wreckage
from the runway to preclude
interference with essential military
operations after coordinating with the
FSDO and National Transportation
Safety Board. Removal efforts will
minimize damage to the aircraft or
wreckage; however, military or other
operational factors may be overriding.

(2) An operator making an emergency
landing:

(i) Is not charged a landing fee.

(ii) Pays all costs for labor, material,
parts, use of equipment and tools, and
so forth, to include, but not limited to:

(A) Spreading foam on the runway.

(B) Damage to runway, lighting, and
navigation aids.

(C) Rescue, crash, and fire control
services.

(D) Movement and storage of aircraft.

(E) Performance of minor
maintenance.

(F) Fuel or oil (AFM 67-1, vol 1, part
three, chapter 1, Air Force Stock Fund
and DPSC Assigned Item Procedures 4).

(c) Inadvertent unauthorized landings:

(1) The installation commander or a
designated representative may
determine a landing to be inadvertent if
the aircraft operator:

(i) Landed due to flight disorientation.

(i) Mistook the Air Force airfield for
a civil airport.

(2) Normal landing fees must be
charged and an unauthorized landing
fee may be assessed to compensate the
Government for the added time, effort,
and risk involved in the inadvertent
landing. Only the unauthorized landing
fee may be waived by the installation
commander or a designated
representative if, after interviewing the
pilot-in-command and appropriate
Government personnel, it is determined
that flying safety was not significantly
impaired. The pilot-in-command may
appeal the imposition of an
unauthorized landing fee for an
inadvertent landing to the MAJCOM,
FOA, or DRU whose decision will be
final. A subsequent inadvertent landing
will be processed as an intentional
unauthorized landing.

(d) Intentional unauthorized landings.

(1) The installation commander may
categorize an unauthorized landing as
intentional when there is unequivocal
evidence that the pilot deliberately:

(i) Landed without an approved DD
Form 2401 on board the aircraft.

(i) Landed for a purpose not
approved on the DD Form 2401.

4See footnote 1 to §855.6.

(iii) Operated an aircraft not of a
model or registration number on the
approved DD Form 2401.

(iv) Did not request or obtain the
required final approval from the
installation commander or a designated
representative at least 24 hours before
aircraft arrival.

(v) Did not obtain landing clearance
from the air traffic control tower.

(vi) Landed with an expired DD Form
2401.

(vii) Obtained landing authorization
through fraudulent methods, or

(viii) Landed after having been denied
a request to land from any Air Force
authority, including the control tower.

(2) Normal landing fees and an
unauthorized landing fee must be
charged. Intentional unauthorized
landings increase reporting, processing,
and staffing costs; therefore, the
unauthorized landing fee for paragraph
(d)(1)(i) through (d)(1)(vi) of this section
will be increased by 100 percent. The
unauthorized landing fee will be
increased 200 percent for paragraph
(d)(1)(vii) and (d)(1)(viii) of this section.

(3) Intentional unauthorized landings
may be prosecuted as a criminal
trespass, especially if a debarment letter
has been issued. Repeated intentional
unauthorized landings prejudice the
user’s FAA operating authority and
jeopardize future use of Air Force
airfields.

§855.15 Detaining an aircraft.

(a) An installation commander in the
United States, its territories, or its
possessions may choose to detain an
aircraft for an intentional unauthorized
landing until:

(1) The unauthorized landing has
been reported to the FAA, HQ USAF/
XOOBC, and the appropriate US
Attorney.

(2) All applicable charges have been
paid.

(b) If the installation commander
wishes to release the aircraft before the
investigation is completed, he or she
must obtain bond, promissory note, or
other security for payment of the highest
charge that may be assessed.

(c) The pilot and passengers will not
be detained longer than is necessary for
identification, although they may be
permitted to remain in a lounge or other
waiting area on the base at their request
for such period as the installation
commander may determine (normally
not to exceed close of business hours at
the home office of the entity owning the
aircraft, if the operator does not own the
aircraft). No person, solely due to an
intentional unauthorized landing, will
be detained involuntarily after
identification is complete without
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coordination from the appropriate US
Attorney, the MAJCOM, FOA, or DRU,
and HQ USAF/XOOBC.

§855.16 Parking and storage.

The time that an aircraft spends on an
installation is at the discretion of the
installation commander or a designated
representative but should be linked to
the purpose of use authorized. Parking
and storage may be permitted on a
nonexclusive, temporary, or intermittent
basis, when compatible with military
requirements. At those locations where
there are Air Force aero clubs, parking
and storage privileges may be permitted
in the area designated for aero club use
without regard for the purpose of use
authorized, if consistent with aero club
policies. Any such permission may be
revoked upon notice, based on military
needs and the installation commander’s
discretion.

§855.17 Fees for landing, parking, and
storage.

(a) Landing, parking, and storage fees
(Tables 3 and 4 to this part) are
determined by aircraft maximum gross
takeoff weight (MGTOW). All fees are
normally due and collectable at the time
of use of the Air Force airfield. DD Form
1131, Cash Collection Voucher, is used
to deposit the fees with the base
accounting and finance officer. In some
instances, it may be necessary to bill the
user for charges incurred.

(b) Landing fees are not charged when
the aircraft is operating in support of
official Government business or for any
purpose, the cost of which is subject to
reimbursement by the US Government.
Parking and Storage Fees (Table 4 to this
part) are charged if an aircraft must
remain beyond the period necessary to
conduct official Government business
and for all non-official Government
business operations.

§855.18 Aviation fuel and oil purchases.

When a user qualifies under the
provisions of AFM 67-1, vol. 1, part
three, chapter 1, Air Force Stock Fund
and DPSC Assigned Item Procedures,5
purchase of Air Force fuel and oil may
be made on a cash or credit basis. An
application for credit authority can be
filed by submitting an Authorized
Credit Letter to SA-ALC/SFRL, 1014
Andrews Road, Building 1621, Kelly
AFB TX 78241-5603.

§855.19 Supply and service charges.
Supplies and services furnished to a
user will be charged for as prescribed in
AFM 67-1, volume 1, part one, chapter
10, section N, Basic Air Force Supply

Procedures, and AFR 177-102,

5 See footnote 1 to § 855.6.

paragraph 28.24, Commercial
Transactions at Base Level.¢ A personal
check with appropriate identification,
cashier’s check, money order, or cash
are acceptable means of payment.
Charges for handling foreign military
sales cargo are prescribed in AFR 170—
3, Financial Management and
Accounting for Security Assistance and
International Programs.”

Subpart C—Agreements for Civil
Aircraft Use of Air Force Airfields

§855.20 Joint-use agreements.

An agreement between the Air Force
and a local Government agency is
required before a community can
establish a public airport on an Air
Force airfield.

(a) Joint use of an Air Force airfield
will be considered only if there will be
no cost to the Air Force and no
compromise of mission capability,
security, readiness, safety, or quality of
life. Further, only proposals submitted
by authorized representatives of local
Government agencies eligible to sponsor
a public airport will be given the
comprehensive evaluation required to
conclude a joint use agreement. All
reviewing levels will consider and
evaluate such requests on an individual
basis.

(b) Generally, the Air Force is willing
to consider joint use at an airfield if it
does not have pilot training, nuclear
storage, or a primary mission that
requires a high level of security. Civil
operations must begin within 5 years of
the effective date of an agreement.
Operational considerations will be
based on the premise that military
aircraft will receive priority handling
(except in emergencies), if traffic must
be adjusted or resequenced. The Air
Force normally will not consider
personnel increases solely to support
civil operations but, if accommodated,
all costs must be fully reimbursed by the
joint-use sponsor. The Air Force will
not provide personnel to install,
operate, maintain, alter, or relocate
navigation equipment or aircraft
arresting systems for the sole use of civil
aviation. Changes in equipment or
systems to support the civil operations
must be funded by the joint-use
sponsor. The Air Force must approve
siting, design, and construction of the
civil facilities.

§855.21 Procedures for sponsor.

To initiate consideration for joint use
of an Air Force airfield, a formal
proposal must be submitted to the

6 See footnote 1 to §855.6.
7 See footnote 1 to §855.6.

installation commander by a local
Government agency eligible to sponsor
a public airport. The proposal must
include:

(a) Type of operation.

(b) Type and number of aircraft to be
located on or operating at the airfield.

(c) An estimate of the number of
annual operations for the first 5 years.

§855.22 Air Force procedures.

(a) Upon receipt of a joint-use
proposal, the installation commander,
without precommitment or comment,
will send the documents to the Air
Force Representative (AFREP) at the
Federal Aviation Administration (FAA)
Regional Office within the geographical
area where the installation is located.
AFI 13-201, Air Force Airspace
Management,8 lists the AFREPs and
their addresses. The installation
commander must provide an
information copy of the proposal to HQ
USAF/XOO0OBC, 1480 Air Force
Pentagon, Washington DC 20330-1480.

(b) The AFREP provides comments to
the installation commander on airspace,
air traffic control, and other related
areas, and informs local FAA personnel
of the proposal for joint use.

(c) The installation, the numbered Air
Force, and the major command
(MAJCOM) will then evaluate the
proposal. The MAJCOM will send the
comments and recommendations from
all reviewing officials to HQ USAF/
XOOBC.

(d) Factors considered in evaluating
joint use include, but are not limited to:

(1) Impact on current and
programmed military activities at the
installation.

(2) Compatibility of proposed civil
aviation operations with present and
planned military operations.

(3) Compatibility of communications
systems.

(4) Instrument capability of crew and
aircraft.

(5) Runway and taxiway
configuration. (Installations with single
runways normally will not be
considered for joint use.)

(6) Security. The possibility for
sabotage, terrorism, and vandalism
increases with joint use; therefore, joint
use will not be considered:

(i) If military and civil aircraft would
be collocated in hangars or on ramps.

(i) If access to the civil aviation
facilities would require routine transit
through the base.

(7) Fire, crash, and rescue
requirements.

(8) Availability of public airports to
accommodate the current and future air

8 See footnote 1 to § 855.6.
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transportation needs of the community
through construction or expansion.

(9) Availability of land for civil
airport complex.

Note: The majority of land required for a
terminal and other support facilities must be
located outside the installation perimeter or
at a site that will allow maximum separation
of military and civil activities. If the
community does not already own the needed
land, it must be acquired at no expense to the
Air Force. The Air Force may make real
property that is not presently needed, but not
excess, available by lease under 10 U.S.C
2667. An application for lease of Air Force
real property must be processed through the
chain of command to the Air Force Real
Estate Agency, 172 Luke Avenue, Suite 104,
Building 5683, Bolling AFB DC 20332-5113,
as prescribed in AFI 32-9003, Granting
Temporary Use of Air Force Real Property .
All real property outleases require payment
of fair market consideration and normally are
processed through the Corps of Engineers.
The General Services Administration must be
contacted regarding availability of excess or
surplus Federal real property and an
application submitted through FAA for an
airport use public benefit transfer under 49
U.S.C. §47151-47153.

(10) Sponsor’s resources to pay a
proportionate share of costs for runway
operation and maintenance and other
jointly used facilities or otherwise
provide compensation that is of direct
benefit to the Government.

(e) When the Air Force determines
that joint use may be compatible with
its defense mission, the environmental
impact analysis process must be
completed before a final decision can be
made. The Air Force will act as lead
agency for the preparation of the
environmental analysis (32 CFR part

989, Environmental Impact Analysis
Process). The local Government agency
representatives, working in coordination
with Air Force personnel at the
installation and other concerned local or
Federal officials, must identify the
proposed action, develop conceptual
alternatives, and provide planning,
socioeconomic, and environmental
information as specified by the
appropriate MAJCOM and HQ USAF/
CEVP. The information must be
complete and accurate in order to serve
as a basis for the preparation of the Air
Force environmental documents. All
costs associated with the environmental
studies required to complete the
environmental impact analysis process
must be paid by the joint use sponsor.
Information on environmental analysis
requirements is available from HQ
USAF/CEVP, 1260 Air Force Pentagon,
Washington DC 20330-1260.

(f) HQ USAF/XOOBC can begin
negotiating a joint-use agreement after
the environmental impact analysis
process is completed. The agreement
must be concluded on behalf of the Air
Force by SAF/MII as the approval
authority for use of Air Force real
property for periods exceeding 5 years.
The joint-use agreement will state the
extent to which the provisions of
subpart B of this part, Civil Aircraft
Landing Permits, apply to civil aircraft
operations.

(1) Joint-use agreements are tailored to
accommodate the needs of the
community and minimize the impact on
the defense mission. Although each
agreement is unique, attachment 4 to

this part provides basic terms that are
frequently included in such agreements.

(2) Agreements for joint use at Air
Force airfields on foreign soil are subject
to the requirements of AFI 51-701,
Negotiating, Concluding, Reporting, and
Maintaining International
Agreements 10,

(9) HQ USAF/XOO0OBC and SAF/MII
approval is required to amend existing
joint use agreements. The evaluation
and decision processes followed in
concluding an initial joint-use proposal
must be used to amend existing joint-
use agreements.

§855.23 Other agreements.

(a) Temporary use of Air Force
runways occasionally is needed for
extended periods when a local civil
airport is unavailable or to
accommodate special events or projects.
Such use requires agreement between
the Air Force and the local airport
authority or other equivalent
responsible entity.

(b) The local proponent and Air Force
personnel should draft and submit an
agreement to the MAJCOM Director for
Operations, or equivalent level, for
review and comment. The agreement
must address all responsibilities for
handling aircraft, cargo, and passengers,
and hold the Air Force harmless of all
liabilities. The agreement will not
exceed 3 years. Although each
agreement will be unique, attachment 5
of this part provides one example. The
draft agreement, with all comments and
recommendations, must be sent to HQ
USAF/XOOBC for final approval.

TABLE 1.—PURPOSE OF USE/VERIFICATION/APPROVAL AUTHORITY/FEES

P Approval *
Purpose of use Verification aFl)JF:hority Fees
Contractor or subcontractor (A). A US or foreign contractor | Current Government contract numbers; the Air Force air- 1| No.
or subcontractor, operating corporate, personal, or fields required for each contract; a brief description of
leased aircraft in conjunction with fulfilling the terms of a the work to be performed; and the name, telephone
government contract. number, and address of the government contracting offi-
cer must be provided on the DD Form 2401 or a con-
tinuation sheet.
Note: Potential contractors may not land at Air Force air-
fields to pursue or present an unsolicited proposal for
procurement of government business. One time author-
ization can be provided when an authorized US Govern-
ment representative verifies that the potential contractor
has been specifically invited for a sales presentation or
to discuss their product.
Demonstration (B). Aircraft, aircraft with components in- | Demonstration or display must be a contractual require- No.
stalled, or aircraft transporting components or equipment ment or presented at the request of an authorized US
operating to demonstrate or display a product to US Government representative. The name, address, and
Government representatives who have procurement au- telephone number of the requesting government rep-
thority or certification responsibilities. (Authority granted resentative or contracting officer and contract number
under this paragraph does not include aerobatic dem- must be included on the DD Form 2401.
onstrations.).
Aerial performance (BB). Aircraft performing aerobatics | Approval of MAJCOM, FOA, or DRU and FAA as speci- 1| No.
and or fly-bys at Air Force airfields. fied in AFI 35-201, Community Relations.

9See footnote 1 to §855.6.

10 See footnote 1 to §855.6.
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TABLE 1.—PURPOSE OF USE/VERIFICATION/APPROVAL AUTHORITY/FEES—Continued

Purpose of use

Verification

Approval *
authority

Fees

Active duty US military and other US uniformed service
members with military identification cards (includes
members of the US Public Health Service, Coast Guard,
and National Oceanic and Atmospheric Administration)
(C). Service members, operating their own aircraft,
leased aircraft, or other available aircraft for official duty
travel (temporary duty, permanent change of station,
etc.) or for private, non revenue flights.

Reserve Forces (D). Members of the US Reserve Forces
(including Reserve Officer Training Corps and National
Guard) operating their own aircraft, leased aircraft, or
other available aircraft to fulfill their official duty commit-
ment at the installation where their unit is assigned and

Social security number in block 1 on DD Form 2401

Endorsement from member's commander that validates
military status and requirement for use of Air Force air-
fields listed on the DD Form 2401. The endorsement
may be included on the DD Form 2401 or provided sep-
arately by letter. When appropriate, travel orders must

No.

No.

be on board the aircraft.

Identification card (DD Form 1173) number or social secu- 1| No.
rity number, identification card expiration date, and a let-
ter of endorsement from sponsor.

other installations for temporary duty assignments.

Dependents of active duty US military personnel, other US
uniformed service personnel, (CC), or US Reserve
Forces personnel (DD). Dependents operating their own
aircraft, leased aircraft, or other available aircraft in con-
junction with activities related to entitlements as a de-
pendent of a uniformed service member.

US Government civil service employees (E). Civilian em-
ployees of the US Government operating their own air-
craft, leased aircraft, or other available aircraft for official
Government business travel.

Supervisor's endorsement in block 4 of the DD Form 1| No.
2401. Individual must have a copy of current travel or-
ders or other official travel certification available for ver-
ification if requested by an airfield manager or a des-
ignated representative.

Copy of retirement orders on file with the approving au- 1| No.
thority.

Retired US military members and other retired US uni-
formed service members with a military identification
card authorizing use of the commissary, base exchange,
and or military medical facilities (G). Retired Service
members, operating their own aircraft, leased aircraft, or
other available aircraft in conjunction with activities relat-
ed to retirement entitlements authorized by law or regu-
lation.

Dependents of retired US military personnel and other re-
tired US uniformed service personnel (GG). Dependents
of retired Service members operating their own aircraft,

Identification card (DD Form 1173) number or social secu- 1| No.
rity number, identification card expiration date, sponsor’s
retirement orders, and letter of endorsement from spon-

leased aircraft, or other available aircraft in conjunction Ssor.
with activities related to entitlements authorized by law
or regulation as a dependent of a retired Service mem-
ber.
Civil Air Patrol (CAP) (H). CAP members operating per- | Endorsement of the application by HQ CAP-USAF/XOO, 1| No.
sonal or CAP aircraft for official CAP activities. 105 South Hansell Street, Maxwell AFB AL 36112—6332.
Aero club members (). Individuals operating their own air- | Membership validation by the aero club manager on the 6 | No.

craft at the Air Force airfield where they hold active aero DD Form 2401.
club membership.

Weather alternate (J). An Air Force airfield identified on a
scheduled air carrier's flight plan as an alternate airport
as prescribed by Federal Aviation Regulations (FARs) or
equivalent foreign Government regulations. The airfield
can only be used if weather conditions develop while the
aircraft is in flight that preclude landing at the original
destination. Aircraft may not be dispatched from the
point of departure to an Air Force airfield designated as
an approved weather alternate.

Note: Scheduled air carriers are defined at Attachment 1.
Only those airfields identified on the list at Attachment 2
are available for use as weather alternates. Airfields
cannot be used as alternates for non-scheduled oper-
ations. Passengers and cargo may not be offloaded, ex-
cept with the approval of the installation commander
when there is no other reasonable alternative. Boarding
new passengers and or loading new cargo is not author-
ized.

Air Mobility Command (AMC) contractor charter (K). An air
carrier transporting passengers or cargo under the terms
of an AMC contract. (Landing permits for this purpose
are processed by HQ AMC/DOKA, 402 Scott Drive, Unit
3A1, Scott AFB IL 62225-5302.).

List of the destination civil airports for which the alternate 1] Yes
will be used and certification of scheduled air carrier
status, such as the US Department of Transportation

Fitness Certificate.

International flights must have an AMC Form 8, Civil Air- 3 | No.
craft Certificate, on board the aircraft. Domestic flights
must have either a Certificate of QUICK-TRANS (Navy),
a Certificate of Courier Service Operations (AMC), or a
Certificate of Intra-Alaska Operations (AMC) on board
the aircraft.
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TABLE 1.—PURPOSE OF USE/VERIFICATION/APPROVAL AUTHORITY/FEES—Continued

Purpose of use Verification Aa%%%\:ﬁ)l/* Fees
CRAF alternate (KK). An Air Force airfield used as an al- | Participant in the CRAF program and authorized by con- 2| Yes.
ternate airport by air carriers that have contracted to tract.
provide aircraft for the Civil Reserve Air Fleet (CRAF).
US Government contract or charter operator (L). An air | The chartering agency and name, address, and telephone No.
carrier transporting passengers or cargo for a US Gov- number of the Government official procuring the trans-
ernment department or agency other than US military portation must be listed in block 4 of the DD Form 2401.
departments. An official government document, such as an SF 1169,
US government Transportation Request, must be on
board the aircraft to substantiate that the flight is operat-
ing for a US Government department or agency.
Contractor or subcontractor charter (M). Aircraft chartered | The contractor or subcontractor must provide written vali- No.
by a US or foreign contractor or subcontractor to trans- dation to the decision authority that the charter operator
port personnel or cargo in support of a current govern- will be operating on their behalf in fulfilling the terms of
ment contract. a government contract, to include current government
contract numbers and contract titles or brief description
of the work to be performed; the Air Force airfields re-
quired for use, and the name, telephone number, and
address of the government contracting officer.
DOD charter (N). Aircraft transporting passengers or cargo | Military Air Transportation Agreement (MATA) approved No.
within the United States for the military departments to by the Military Transportation Management Command
accommodate transportation requirements that do not (MTMC) (this includes survey and approval by HQ
exceed 90 days. AMC/DOB, 402 Scott Drive, Suite 132, Scott AFB IL
62225-5363). An SF 1169 or SF 1103, US Government
Bill of Lading, must be on board the aircraft to validate
the operation is for the military departments as specified
in AFJI 24-211, Defense Traffic Management Regula-
tion. (Passenger charters arranged by the MTMC are
assigned a commercial air movement (CAM) or civil air
freight movement number each time a trip is awarded.
Installations will normally be notified by message at
least 24 hours before a pending CAM.)
Media (F). Aircraft transporting representatives of the | Except for White House Press Corps charters, concur- 2 | Note 1.
media for the purpose of gathering information about a rence of the installation commander, base operations of-
US Government operation or event. (Except for the ficer, and public affairs officer.
White House Press Corps, use will be considered on a
case-by-case basis. For example, authorization is war-
ranted if other forms of transportation preclude meeting
a production deadline or such use is in the best interest
of the US Government. DD Forms 2400 and 2402
should be on file with HQ USAF/XOOBC to ensure
prompt telephone approval for validated requests.).
Commercial aircraft certification testing required by the | Application must cite the applicable FAR, describe the 2| Yes.
FARSs that only involves use of normal flight facilities (P). test, and include the name and telephone number of the
FAA certification officer.
Commercial development testing at Air Force flight test fa- | Statement of Capability Number or Cooperative Research Yes.
cilities (Q) as described in AFlI 99-101, Development and Development Agreement Number, and name and
Test & Evaluation. telephone number of the Air Force official who approved
support of the test project.
Commercial charter operations (R). Aircraft transporting | Unavailability of: 5] Yes.
passengers or cargo for hire for other than US military | a. a suitable civil airport,
departments. b. aircraft that could operate into the local civil airport, or
c. other modes of transportation that would reasonably
satisfy the transportation requirement.
Note: Federal Aviation Administration (FAA) certification is
required for airfields used by carriers certified under
FAR, Part 121 (passenger aircraft that exceed 30 pas-
senger seats). HQ USAF/XOOBC will request that FAA
issue an airport operating certificate under FAR, Part
139, as necessary. Exceptions to the requirement for
certification are Air Force airfields used for:
a. Emergencies.
b. Weather alternates.
c. Air taxi operations under FAR, Part 135. Note: This is
currently under review. Anticipate a change that will
eliminate the air taxi exemption.
d. Air carrier operations in support of contract flights ex-
clusively for the US military departments.
Commercial air crew training flights (S). Aircraft operated | Memorandum of Understanding approved by HQ USAF/ 2| Yes.

by commercial air carrier crews for the purpose of main-
taining required proficiency.

XOOBC that establishes conditions and responsibilities
in conducting the training flights.
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TABLE 1.—PURPOSE OF USE/VERIFICATION/APPROVAL AUTHORITY/FEES—Continued

Approval *

tation of the President, Vice President, a past President
of the United States, the head of any US Federal de-
partment or agency, or a member of the Congress (Z).

for official government business. All requests will be co-
ordinated with the Office of Legislative Liaison (SAF/LL)
as prescribed in AFlI 90-401, Air Force Relations with
Congress.

Purpose of use Verification authority Fees
Private, non revenue producing flights (T). Aircraft operat- | The verification will vary with the purpose for use. For ex- 4 | Note 2.
ing for a variety of reasons, such as transporting individ- ample, when use is requested in conjunction with
uals to meet with Government representatives or partici- events such as meetings or ceremonies, the applicant
pate in Government sponsored ceremonies and similar must provide the name and telephone number of the
events. At specified locations, the purpose of use may Government project officer.
be to gain access to collocated private sector facilities
as authorized by lease, agreement, or contract.
Provisional airfield (U). An Air Force airfield used by civil | Memorandum of Understanding, Letter of Agreement, or 2| Yes.
aircraft when the local civil airport is temporarily unavail- lease that establishes responsibilities and conditions for
able, or by a commercial air carrier operating at a spe- use.
cific remote location to provide commercial air transpor-
tation for local military members under the provisions of
a lease or other legal instrument.
Foreign government charter (V). Aircraft chartered by a | Application must include name and telephone number of 2 | Note 3.
foreign government to transport passengers or cargo. the foreign government representative responsible for
handling the charter arrangements.
Flights transporting foreign military sales (FMS) material | FMS case number, requisition numbers, delivery term 2 | Note 3.
(W). (Hazardous, oversized, or classified cargo only.) code and information as specified below:
a. Description of cargo (nomenclature and or proper ship-
ping name). The description of hazardous cargo must
include the Department of Transportation exemption
number, hazard class, number of pieces, and net explo-
sive weight.
b. Name, address, and telephone number of individual at
Air Force base that is coordinating cargo handling and
or other required terminal services.
c. Cargo to be loaded or off loaded must be equipped with
sufficient cargo pallets and or tiedown materials to facili-
tate handling. Compatible 463L pallets and nets will be
exchanged on a one-for-one basis for serviceable units.
Nonstandard pallets and nets cannot be exchanged;
however, they will be used to buildup cargo loads after
arrival of the aircraft. Aircraft arriving without sufficient
cargo loading and tiedown devices must be floor loaded
and the aircraft crew will be responsible for purchasing
the necessary ropes, chains, and so forth.
d. US Government FMS case management agency to
which costs for services rendered are chargeable.
e. Name, address, and telephone number of freight for-
warder.
f. Name, address, and telephone number of shipper.
Certified flight record attempts (X). Aircraft operating to es- | Documentation that will validate National Aeronautic Asso- 2| Yes.
tablish a new aviation record. ciation or Federation Aeronautique Internationale sanc-
tion of the record attempt.
Political candidates (Y). (For security reasons only) Aircraft | The Secret Service must confirm that use has been re- 2| Yes.
either owned or chartered explicitly for a Presidential or quested in support of its security responsibilities.
Vice Presidential candidate, including not more than one
accompanying overflow aircraft for the candidate’s staff
and press corps. Candidate must be a Presidential or
Vice Presidential candidate who is being furnished pro-
tection by the US Secret Service. Aircraft clearance is
predicated on the Presidential or Vice Presidential can-
didate being aboard one of the aircraft (either on arrival
or departure). Normal landing fees will be charged. To
avoid conflict with US statutes and Air Force operational
requirements, and to accommodate expeditious handling
of aircraft and passengers, the installation commander
will:
a. Provide minimum official welcoming party.
b. Not provide special facilities.
c. Not permit political rallies or speeches on the installa-
tion.
d. Not provide official transportation to unauthorized per-
sonnel, such as the press or local populace.
Aircraft either owned or personally chartered for transpor- | Use by other than the President or Vice President must be 2 | No.

* Approving Authority:
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1=Can be approved at all levels.
2=HQ USAF/XOOBC.
3=HQ AMC/DOKA.

4=Except as specifically delegated in paragraphs 2.4.2 and 2.4.2.3, must be approved by HQ USAF/XOOBC.

5=Except as specifically delegated in paragraph 2.4.2.1, must be approved by HQ USAF/XOOBC.

6=Policy concerning private aircraft use of aero club facilities varies from base to base, primarily due to space limitations and military mission
requirements. Therefore, applications for use of aero club facilities must be processed at base level.

Note 1: Landing fees are charged for White House Press Corps flights. Landing fees are not charged if the Air Force has invited media cov-

erage of specific events.

Note 2: Landing fees are charged if flight is not operating in support of official Government business.
Note 3: Landing fees are charged unless US Government charters have reciprocal privileges in the foreign country.

TABLE 2.—AIRCRAFT LIABILITY COVERAGE REQUIREMENTS

Aircraft maximum gross takeoff weight . Property
(MGTOW) Coverage for Bodily injury damage Passenger
12,500 Pounds and Under ...........cc........ Each Person .........cccceeu.n. $100,000 | .oovirerriiinen. $100,000.
Each Accident ...........cccce... 300,000 100,000 | 100,000 multiplied by the number of
passenger seats.
More than 12,500 Pounds .............ccceuuee. Each Person ........cccccvvee.... 100,000 | ..evvvvernnnnnnnnn 100,000.
Each Accident ..................... 1,000,000 1,000,000 | 100,000 multiplied by 75% multiplied by
the number of passenger seats.

TABLE 3.—LANDING FEES

United
States,
Terri-
Aircraft Maximum Gross Takeoff Unauthor- : Minimum | tories, | Over-
Weight (MGTOW) Normal fee ized fee Intentional fee fee and seas
Pos-
ses-
sions
$1.50 per 1,000 1bS MGTOW OF | eoocivvries | rerieeienieee e $20.00 | X
fraction thereof.
$1.70 per 1,000 1bS MGTOW OF | .eoocivivries | eerieeienieee e 25.00 X
fraction thereof.
Up to and including 12,500 IDS .. | ..oooiiiieiiiieiiniei e $L00.00 | v | e X X
12,501 t0 40,000 IDS ..eevivviiiiiiies | e 300.00 | coveiiie e X X
Over 40,000 IbS .....ccccvvvviverienen. 600.00 | oeeiiiiee e X X
............... Increase unauthorized fee by X X
100% or 200%.
TABLE 4.— PARKING AND STORAGE FEES
Fee per aircraft for each 24-hour period or less Mir]liergum Charge begins Ramp H:—;:g-
$1.00 per 100,000 Ibs MGTOW or fraction thereof ............cccceeiienieiiiniii e $20.00 | 6 hours after landing ......... X
$2.00 per 100,000 Ibs MGTOW or fraction thereof ............ccocovvieneiiiiiciice e 20.00 | Immediately .........cccccvvennes X

Attachment 1 to Part 855—Glossary of
References, Abbreviations, Acronyms, and
Terms

Section A—References

AFPD 10-10, Civil Aircraft Use of United
States Air Force Airfields

AFI 10-1001, Civil Aircraft Landing Permits

AFI 13-201, Air Force Airspace Management

AFI 32-7061(32 CFR part 989),
Environmental Impact Analysis Process

AFI 32-9003, Granting Temporary Use of Air
Force Real Property

AFI 34-117, Air Force Aero Club Program

AFI 35-201, Community Relations

AFI 51-701, Negotiating, Concluding,
Reporting, and Maintaining International
Agreements

AFI 84-103, Museum System

AFI 90-401, Air Force Relations with
Congress

AFI 99-101, Development Test and
Evaluation

AFJI 24-211, Defense Traffic Management

Regulation
AFM

67-1, vol 1, part 1, Basic Air Force Supply

Procedures

AFM 67-1, vol 1, part 3, Air Force Stock

Fund and DPSC Assigned Item
Procedures

AFMAN 3-132, Air Force Aero Club

Operations

AFR 170-3, Financial Management and
Accounting for Security Assistance and

International Programs

AFR 177-102, Commercial Transactions at

Base Level

FAR, Part 121, Certification and Operation:
Domestic, Flag, and Supplemental Air
Carriers and Commercial Operations of

Large Aircraft

FAR, Part 135, Air Taxi Operators and
Commercial Operators of Small Aircraft

FAR, Part 139, Certification and Operations:
Land Airports Serving Certain Air
Carriers

Section B—Abbreviations and Acronyms

Abbreviations T

and acronyms Definitions

AFI Air Force Instruction.

AFJI Air Force Joint Instruction.
AFM Air Force Manual.
AFMAN Air Force Manual.

AFPD Air Force Policy Directive.
AFR Air Force Regulation.
AFREP Air Force Representative.
AMC Air Mobility Command.
AOG Air Operations Group.
CAM Commercial Air Movement.
CAP Civil Air Patrol.
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Abbreviations .

and acronyms Definitions

CRAF Civil Reserve Air Fleet.

DPSC Defense Personnel Support
Center.

DRU Direct Reporting Unit.

FAA Federal Aviation Administra-
tion.

FAR Federal Aviation Regulation.

FMS Foreign Military Sales.

FOA Field Operating Agency.

FSDO Flight Standards District Of-
fice.

HQ AMC/ Headquarters Air Mobility

DOKA Command, Contract Airlift,
Directorate of Operations
and Transportation.

HQ USAF/ Headquarters United States

CEVP Air Force, Environmental
Planning Division, Direc-
torate of Environment.

HQ USAF/ Headquarters United States

X00BC Air Force, Civil Aviation,
Bases and Units Division,
Directorate of Operations.
HQ USAF/ Headquarters United States
X000 Air Force, Operations
Group, Directorate of Op-
erations.

MAJCOM Major Command.

MATA Military Air Transportation
Agreement.

MGTOW Maximum Gross Takeoff
Weight.

MTMC Military Traffic Management
Command.

SAF/LL Secretary of the Air Force,
Office of Legislative Liai-
son.

SAF/MII Secretary of the Air Force,
Deputy Assistant Sec-
retary of the Air Force (In-
stallations).

SAF/PAC Secretary of the Air Force,
Office of Public Affairs, Di-
rectorate for Community
Relations.

us United States.

USDAO United States Defense Atta-
che Office.

Section C—Terms

Aircraft. Any contrivance now known or
hereafter invented, used, or designated for
navigation of or flight in navigable airspace
as defined in the Federal Aviation Act.

Airfield. An area prepared for the
accommodation (including any buildings,
installations, and equipment), landing, and
take-off of aircraft.

Authorized Credit Letter. A letter of
agreement that qualified operators must file
with the Air Force to purchase Air Force
aviation fuel and oil on a credit basis under
the provisions of AFM 67-1, vol 1, part three,
chapter 1, Air Force Stock Fund and DPSC
Assigned Item Procedures.

Civil Aircraft. Any United States or foreign-
registered aircraft owned by non-
Governmental entities, and foreign
Government-owned aircraft that are operated
for commercial purposes.

Civil Aviation. All civil aircraft of any
national registry, including:

Commercial Aviation. Civil aircraft that
transport passengers or cargo for hire.

General Aviation. Civil aircraft that do not
transport passengers or cargo for hire.

Civil Reserve Air Fleet (CRAF). US
registered aircraft, certificated under FAR
Part 121, obligated by contract to provide
aircraft and crews to the Department of
Defense during contingencies or war.

DD Form 2400, Civil Aircraft Certificate of
Insurance. A certificate that shows the
amount of third-party liability insurance
carried by the user and assures the United
States Government of advance notice if
changes in coverage occur.

DD Form 2401, Civil Aircraft Landing
Permit. A license which, when validated by
an Air Force approving authority, authorizes
the civil aircraft owner or operator to use Air
Force airfields.

DD Form 2402, Civil Aircraft Hold
Harmless Agreement. An agreement,
completed by the user, which releases the
United States Government from all liabilities
incurred in connection with civil aircraft use
of Air Force airfields.

Government Aircraft. Aircraft owned,
operated, or controlled for exclusive, long-
term use by any department or agency of
either the United States or a foreign
Government; and aircraft owned by any
United States State, County, Municipality or
other political subdivision; or any aircraft for
which a Government has the liability
responsibility. In the context of this
instruction, it includes foreign registered
aircraft, which are normally commercially
operated, that have been wholly chartered for
use by foreign Government heads of State for
official State visits.

Government Furnished or Bailed Aircraft.
US Government-owned aircraft provided to a
Government contractor for use in conjunction
with a specific contractual requirement.

Installation Commander. The individual
with ultimate responsibility for operating the
airfield and for base operations (normally a
wing or group commander), as determined by
the MAJCOM.

Joint-Use Agreement. An agreement
between the Air Force and a local
Government agency that establishes a public
airport on an Air Force airfield.

Loaned Aircraft. US Government-owned
aircraft made available for use by another US
Government agency. This does not include
aircraft leased or loaned to non-
Governmental entities. Such aircraft will be
considered as civil aircraft for purposes of
this instruction.

Military Aircraft. Aircraft used exclusively
in the military services of the US or a foreign
Government and bearing appropriate military
and national markings or carrying
appropriate identification.

Official Government Business. Activities
that support or serve the needs of US Federal
agencies located at or in the immediate
vicinity of an Air Force installation,
including nonappropriated fund entities. For
elected or appointed Federal, State, and local
officeholders, official business is activity
performed in fulfilling duties as a public
official.

Other Agreement. An agreement between
the Air Force and a local Government agency

for temporary use of an Air Force runway
when a local civil airport is unavailable, or
to accommodate a special event or project.

Scheduled Air Carrier. An air carrier that
holds a scheduled air carrier certificate and
provides scheduled service year round
between two or more points.

Unauthorized Landing. A landing at an Air
Force airfield by a civil aircraft without prior
authority (approved DD Form 2401 and 24
hours prior notice).

User. The person, corporation, or other
responsible entity operating civil aircraft at
Air Force airfields.

Attachment 2 to Part 855—Weather
Alternate List Air Force Airfields Designated
for Weather Alternate Use by Scheduled Air
Carriers

ALTUS AFB OK
ANDERSEN AFB GUAM
CANNON AFB NM
DOBBINS AFB GA
DYESS AFB TX
EARECKSON AFS AK*
EGLIN AFB FL
EIELSON AFB AK
ELLSWORTH AFB SD
ELMENDORF AFB AK
FAIRCHILD AFB WA
GRAND FORKS AFB ND
HILL AFB UT
HOWARD AFB PA
KADENA AB OKINAWA
KELLY AFB TX
KUNSAN AB KOREA
LANGLEY AFB VA
LAUGHLIN AFB TX
MALMSTROM AFB MT
McCHORD AFB WA
McCONNELL AFB KS
MINOT AFB ND

MT HOME AFB ID
NELLIS AFB NV
OFFUTT AFB NE

OSAN AB KOREA
PLANT 42, PALMDALE CA
TRAVIS AFB CA
TYNDALL AFB FL
YOKOTA AB JAPAN

Attachment 3 to Part 855—Landing Permit
Application Instructions

A3.1. DD Form 2400, Civil Aircraft
Certificate of Insurance: The insurance
company or its authorized agent must
complete and sign the DD Form 2400.
Corrections to the form made using a
different typewriter, pen, or whiteout must
be initialed by the signatory. THE FORM
CANNOT BE COMPLETED BY THE
AIRCRAFT OWNER OR OPERATOR. Upon
expiration, the DD Form 2400 must be
resubmitted along with DD Form 2401 for
continued use of Air Force airfields. The DD
Form 2400 may be submitted to the decision
authority by either the user or insurer.
(Approved by the Office of Management and
Budget under control number 0701-0050).

A3.1.1. Block 1, Date Issued. The date the
DD Form 2400 is completed by the signatory.

A3.1.2. Block 2a and 2b, Insurer Name,
Address. The name and address of the
insurance company.

* Formerly Shemya AFB.
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A3.1.3. Block 3a and 3b. Insured Name,
Address. The name and address of the
aircraft owner and or operator. (The name of
the user must be the same on all the forms.)

A3.1.4. Block 4a, Policy Number(s). The
policy number must be provided. Binder
numbers or other assigned numbers will not
be accepted in lieu of the policy number.

A3.1.5. Block 4b, Effective Date. The first
day of current insurance coverage.

A3.1.6. Block 4c, Expiration Date. The last
day of current insurance coverage. The DD
Form 2400 is valid until one day before the
insurance expiration date. A DD Form 2400
with the statement “‘until canceled,” in lieu
of a specific expiration date, is valid for two
years from the issue date.

A3.1.7. Block 5, Aircraft Liability Coverage.
The amount of split limit coverage. All boxes
in block 5 must be completed to specify the
coverage for: each person (top line, left to
right) outside the aircraft (bodily injury) and
each passenger; and the total coverage per
accident (second line, left to right) for:
persons outside the aircraft (bodily injury),
property damage, and passengers. IF BLOCK
5 IS USED, BLOCK 6 SHOULD NOT BE
USED. All coverages must be stated in US
dollars. ALL SEATS THAT CAN BE USED
FOR PASSENGERS MUST BE INSURED. See
Table 2 for required minimum coverage.

A3.1.8. Block 6, Single Limit. The
maximum amount of coverage per accident.
IF BLOCK 6 IS USED, BLOCK 5 SHOULD
NOT BE USED. The minimum coverage
required for a combined single limit is
determined by adding the minimums
specified in the “each accident” line of Table
2. All coverages must be stated in US dollars.
ALL SEATS THAT CAN BE USED FOR
PASSENGERS MUST BE INSURED.

A3.1.9. Block 7, Excess Liability. The
amount of coverage which exceeds primary
coverage. All coverages must be stated in US
dollars.

A3.1.10. Block 8, Provisions of
Amendments or Endorsements of Listed
Policy(ies). Any modification of this block by
the insurer or insured invalidates the DD
Form 2400.

A3.1.11. Block 9a, Typed Name of Insurer’s
Authorized Representative. Individual must
be an employee of the insurance company, an
agent of the insurance company, or an
employee of an insurance broker.

A3.1.12. Block 9b, Signature. The form
must be signed in blue ink so that hand
scribed, original signatures are easy to
identify. Signature stamps or any type of
facsimile signature cannot be accepted.

A3.1.13. Block 9c, Title. Self-explanatory.

A3.1.14. Block 9d, Telephone Number.
Self-explanatory.

A3.1.15. THE REVERSE OF THE FORM
MAY BE USED IF ADDITIONAL SPACE IS
REQUIRED.

A3.2. DD Form 2401, Civil Aircraft
Landing Permit. A separate DD Form 2401
must be submitted for each purpose of use
(Table 1). (Approved by the Office of
Management and Budget under control
number 0701-0050).

A3.2.1. Block 1la. The name of the owner
or operator. (The name of the user must be
the same on all the forms.)

A3.2.2. Block 1b. This block should only
be completed if the applicant is a subsidiary,
division, etc, of another company.

A3.2.3. Block 1c. Business or home
address, whichever is applicable, of
applicant.

A3.2.4. Block 2. List the airfields where the
aircraft will be operating. The statement
“Any US Air Force Installation Worldwide”
is acceptable for users performing AMC and
White House Press Corps charters. “All Air
Force airfields in the CONUS” is acceptable,
if warranted by official Government business,
for all users.

A3.2.5. Block 3. Self-explanatory. (Users
will not necessarily be denied landing rights
if pilots are not instrument rated and
current.)

A3.2.6. Block 4. Provide a brief explanation
of purpose for use. The purposes normally
associated with use of Air Force airfields are
listed in Table 1. If use for other purposes is
requested, it may be approved if warranted
by unique circumstances. (The verification
specified for each purpose of use must be
included with the application.)

A3.2.7. Block 5. EXCEPT AS NOTED FOR
BLOCK 5C, ALL ITEMS MUST BE
COMPLETED.

A3.2.8. Block 5a and Block 5b. Self-
explanatory.

A3.2.9. Block 5c. If the DD Form 2400,
Certificate of Insurance, indicates coverage
for “any aircraft of the listed model owned
and or operated,” the same statement can be
used in block 5c in lieu of specific
registration numbers.

A3.2.10. Block 5d. The capacity provided
must reflect only the number of crew
required to operate the aircraft. The
remaining seats are considered passenger
seats.

A3.2.11. Block 5e. Self-explanatory.

A3.2.12. Block 5d. A two-way radio is
required. Landing rights will not necessarily
be denied for lack of strobe lights, a
transponder, or IFR capabilities.

A3.2.13. Block 6a. Self-explanatory.

A3.2.14. Block 6b. If the applicant is an
individual, this block should not be
completed.

A3.2.15. Block 6c. This block should
contain a daytime telephone number.

A3.2.16. Block 6d. The form must be
signed in blue ink so that hand scribed,
original signatures are easy to identify.
Signature stamps or any type of facsimile
signature cannot be accepted.

A3.2.17. Block 6e. Self-explanatory.

A3.2.18. THE REVERSE OF THE FORM
MAY BE USED IF ADDITIONAL SPACE IS
REQUIRED.

BLOCKS 7A THROUGH 14C ARE NOT
COMPLETED BY THE APPLICANT.

A3.2.19. Blocks 7a and 7b. The expiration
date of a permit is determined by the
insurance expiration date or the purpose of
use. For example, the dates of an air show
will determine the expiration date of a permit
approved for participation in the air show. If
the insurance expiration is used to determine
the permit expiration date, the landing
permit will expire one day before the
insurance expiration date shown on the DD
Form 2400, or 2 years from the date the
permit is issued when the insurance

expiration date either exceeds 2 years or is
indefinite (for example, “until canceled”).

A3.2.20. APPROVED PERMITS CANNOT
BE CHANGED WITHOUT THE CONSENT
OF THE APPROVING AUTHORITY.

A3.2.21. DD FORMS 2400 AND 2401
MUST BE RESUBMITTED TO RENEW A
LANDING PERMIT. (Corporations must
resubmit the DD Form 2402 every five years.)

A3.3. DD Form 2402, Civil Aircraft Hold
Harmless Agreement. A form submitted and
accepted by an approving authority for an
individual remains valid and need not be
resubmitted to the same approving authority,
unless canceled for cause. Forms submitted
by companies, organizations, associations,
etc, must be resubmitted at least every five
years. (Approved by the Office of
Management and Budget under control
number 0701-0050).

A3.3.1. Block 2a(1). This block should
contain the user’s name if the applicant is a
company. If the hold harmless agreement is
intended to cover other entities of a parent
company, their names must also be included
in this block.

A3.3.2. Block 2a(2). This block should
contain the user’s address if the applicant is
a company.

A3.3.3. Block 2b(1). This block should
contain the name of the individual applying
for a landing permit or the name of a
corporate officer that is authorized to legally
bind the corporation from litigation against
the Air Force.

A3.3.4. Block 2b(2). This block should
contain the address of the individual
applying for a landing permit. A company
address is only required if it is different from
the address in block 2a(2).

A3.3.5. Block 2b(3). The form must be
signed in blue ink so that hand scribed,
original signatures are easy to identify.
Signature stamps or any type of facsimile
signature cannot be accepted.

A3.3.6. Block 2b(4). This block should only
be completed when the applicant is a
company, organization, association, etc.

A3.3.7. Block 3a(1). If the applicant is a
company, organization, association, etc, the
form must be completed and signed by the
corporate secretary or a second corporate
officer (other than the officer executing DD
Form 2402) to certify the signature of the first
officer. As necessary, the US Air Force also
may require that the form be authenticated by
an appropriately designated third official.

A3.3.8. Block 3a(2). The form must be
signed in blue ink so that hand scribed,
original signatures are easy to identify.
Signature stamps or any type of facsimile
signature cannot be accepted.

A3.3.9. Block 3a(3). Self-explanatory.

A3.3.10. Block 4. Self-explanatory.

Attachment 4 to Part 855—Sample Joint-Use
Agreement

Joint-Use Agreement Between an Airport
Sponsor and the United States Air Force

This Joint Use Agreement is made and
entered into this day of
19, by and between the Secretary of the
Air Force, for and on behalf of the United
States of America (‘““Air Force”) and an
airport sponsor (“‘Sponsor’’) a public body
eligible to sponsor a public airport.
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WHEREAS, the Air Force owns and
operates the runways and associated flight
facilities (collectively “flying facilities™)
located at Warbucks Air Force Base, USA
(“WAFB”); and

WHEREAS, Sponsor desires to use the
flying facilities at WAFB to permit operations
by general aviation aircraft and commercial
air carriers (scheduled and nonscheduled)
jointly with military aircraft; and

WHEREAS, the Air Force considers that
this Agreement will be in the public interest,
and is agreeable to joint use of the flying
facilities at WAFB; and

WHEREAS, this Agreement neither
addresses nor commits any Air Force real
property or other facilities that may be
required for exclusive use by Sponsor to
support either present or future civil aviation
operations and activities in connection with
joint use; and

WHEREAS, the real property and other
facilities needed to support civil aviation
operations are either already available to or
will be diligently pursued by Sponsor;

NOW, THEREFORE, it is agreed:

1. Joint Use

a. The Air Force hereby authorizes Sponsor
to permit aircraft equipped with two-way
radios capable of communicating with the
WAFB Control Tower to use the flying
facilities at WAFB, subject to the terms and
conditions set forth in this Agreement and
those Federal Aviation Regulations (FAR)
applicable to civil aircraft operations. Civil
aircraft operations are limited to 20,000 per
calendar year. An operation is a landing or
a takeoff. Civil aircraft using the flying
facilities of WAFB on official Government
business as provided in Air Force Instruction
(AFI) 10-1001, Civil Aircraft Landing
Permits, are not subject to this Agreement.

b. Aircraft using the flying facilities of
WAFB under the authority granted to
Sponsor by this Agreement shall be entitled
to use those for landings, takeoffs, and
movement of aircraft and will normally park
only in the area made available to Sponsor
and designated by them for that purpose.

c. Government aircraft taking off and
landing at WAFB will have priority over all
civil aircraft at all times.

d. All ground and air movements of civil
aircraft using the flying facilities of WAFB
under this Agreement, and movements of all
other vehicles across Air Force taxiways, will
be controlled by the WAFB Control Tower.
Civil aircraft activity will coincide with the
WAFB Control Tower hours of operation.
Any additional hours of the WAFB Control
Tower or other essential airfield
management, or operational requirements
beyond those needed by the Air Force, shall
be arranged and funded (or reimbursed) by
Sponsor. These charges, if any, shall be in
addition to the annual charge in paragraph 2
and payable not less frequently than
quarterly.

e. No civil aircraft may use the flying
facilities for training.

f. Air Force-owned airfield pavements
made available for use under this Agreement
shall be for use on an *“as is, where is” basis.
The Air Force will be responsible for snow
removal only as required for Government
mission accomplishment.

g. Dust or any other erosion or nuisance
that is created by, or arises out of, activities
or operations by civil aircraft authorized use
of the flying facilities under this Agreement
will be corrected by Sponsor at no expense
to the Air Force, using standard engineering
methods and procedures.

h. All phases of planning and construction
of new runways and primary taxiways on
Sponsor property must be coordinated with
the WAFB Base Civil Engineer. Those
intended to be jointly used by Air Force
aircraft will be designed to support the type
of military aircraft assigned to or commonly
transient through WAFB.

i. Coordination with the WAFB Base Civil
Engineer is required for planning and
construction of new structures or exterior
alteration of existing structures that are
owned or leased by Sponsor.

j. Sponsor shall comply with the
procedural and substantive requirements
established by the Air Force, and Federal,
State, interstate, and local laws, for the flying
facilities of WAFB and any runway and flight
facilities on Sponsor property with respect to
the control of air and water pollution; noise;
hazardous and solid waste management and
disposal; and hazardous materials
management.

k. Sponsor shall implement civil aircraft
noise mitigation plans and controls at no
expense to and as directed by the Air Force,
pursuant to the requirements of the WAFB
Air Installation Compatible Use Zone
(AICUZ) study; the FAA Part 150 study; and
environmental impact statements and
environmental assessments, including
supplements, applicable to aircraft
operations at WAFB.

I. Sponsor shall comply, at no expense to
the Air Force, with all applicable FAA
security measures and procedures as
described in the Airport Security Program for
WAFB.

m. Sponsor shall not post any notices or
erect any billboards or signs, nor authorize
the posting of any notices or the erection of
any billboards or signs at the airfield of any
nature whatsoever, other than identification
signs attached to buildings, without prior
written approval from the WAFB Base Civil
Engineer.

n. Sponsor shall neither transfer nor assign
this Agreement without the prior written
consent of the Air Force.

2. Payment

a. For the purpose of reimbursing the Air
Force for Sponsor’s share of the cost of
maintaining and operating the flying
facilities of WAFB as provided in this
Agreement, Sponsor shall pay, with respect
to civil aircraft authorized to use those
facilities under this Agreement, the sum of
(specify sum) annually. Payment shall be
made quarterly, in equal installments.

b. All payments due pursuant to this
Agreement shall be payable to the order of
the Treasurer of the United States of
America, and shall be made to the
Accounting and Finance Officer, WAFB,
within thirty (30) days after each quarter.
Quarters are deemed to end on December 31,
March 31, June 30, and September 30.
Payment shall be made promptly when due,
without any deduction or setoff. Interest at

the rate prescribed by the Secretary of the
Treasury of the United States shall be due
and payable on any payment required to be
made under this Agreement that is not paid
within ten (10) days after the date on which
such payment is due and end on the day
payment is received by the Air Force.

3. Services

Sponsor shall be responsible for providing
services, maintenance, and emergency
repairs for civil aircraft authorized to use the
flying facilities of WAFB under this
Agreement at no cost to the Air Force. If Air
Force assistance is required to repair an
aircraft, Sponsor shall reimburse the Air
Force for all expenses of such services. Any
required reimbursement shall be paid not
less frequently than quarterly. These charges
are in addition to the annual charge specified
in paragraph 2.

4. Fire Protection and Crash Rescue

a. The Air Force maintains the level of fire
fighting, crash, and rescue capability
required to support the military mission at
WAFB. The Air Force agrees to respond to
fire, crash, and rescue emergencies involving
civil aircraft outside the hangars or other
structures within the limits of its existing
capabilities, equipment, and available
personnel, only at the request of Sponsor,
and subject to subparagraphs b, ¢, and d
below. Air Force fire fighting, crash, and
rescue equipment and personnel shall not be
routinely located in the airfield movement
area during nonemergency landings by civil
aircraft.

b. Sponsor shall be responsible for
installing, operating, and maintaining, at no
cost to the Air Force, the equipment and
safety devices required for all aspects of
handling and support for aircraft on the
ground as specified in the FARs and National
Fire Protection Association procedures and
standards.

c. Sponsor agrees to release, acquit, and
forever discharge the Air Force, its officers,
agents, and employees from all liability
arising out of or connected with the use of
or failure to supply in individual cases, Air
Force fire fighting and or crash and rescue
equipment or personnel for fire control and
crash and rescue activities pursuant to this
Agreement. Sponsor further agrees to
indemnify, defend, and hold harmless the
Air Force, its officers, agents, and employees
against any and all claims, of whatever
description, arising out of or connected with
such use of, or failure to supply Air Force fire
fighting and or crash and rescue equipment
or personnel.

d. Sponsor will reimburse the Air Force for
expenses incurred by the Air Force for fire
fighting and or crash and rescue materials
expended in connection with providing such
service to civil aircraft. The Air Force may,
at its option, with concurrence of the
National Transportation Safety Board,
remove crashed civil aircraft from Air Force-
owned pavements or property and shall
follow existing Air Force directives and or
instructions in recovering the cost of such
removal.

e. Failure to comply with the above
conditions upon reasonable notice to cure or
termination of this Agreement under the
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provisions of paragraph 7 may result in
termination of fire protection and crash and
rescue response by the Air Force.

f. The Air Force commitment to assist
Sponsor with fire protection shall continue
only so long as a fire fighting and crash and
rescue organization is authorized for military
operations at WAFB. The Air Force shall
have no obligation to maintain or provide a
fire fighting, and crash and rescue
organization or fire fighting and crash and
rescue equipment; or to provide any increase
in fire fighting and crash and rescue
equipment or personnel; or to conduct
training or inspections for purposes of
assisting Sponsor with fire protection.

5. Liability and Insurance

a. Sponsor will assume all risk of loss and
or damage to property or injury to or death
of persons by reason of civil aviation use of
the flying facilities of WAFB under this
Agreement, including, but not limited to,
risks connected with the provision of
services or goods by the Air Force to Sponsor
or to any user under this Agreement. Sponsor
further agrees to indemnify and hold
harmless the Air Force against, and to defend
at Sponsor expense, all claims for loss,
damage, injury, or death sustained by any
individual or corporation or other entity and
arising out of the use of the flying facilities
of WAFB and or the provision of services or
goods by the Air Force to Sponsor or to any
user, whether the claims be based in whole,
or in part, on the negligence or fault of the
Air Force or its contractors or any of their
officers, agents, and employees, or based on
any concept of strict or absolute liability, or
otherwise.

b. Sponsor will carry a policy of liability
and indemnity insurance satisfactory to the
Air Force, naming the United States of
America as an additional insured party, to
protect the Government against any of the
aforesaid losses and or liability, in the sum
of not less than (specify sum) bodily injury
and property damage combined for any one
accident. Sponsor shall provide the Air Force
with a certificate of insurance evidencing
such coverage. A new certificate must be
provided on the occasion of policy renewal
or change in coverage. All policies shall
provide that: (1) No cancellation, reduction
in amount, or material change in coverage
thereof shall be effective until at least thirty
(30) days after receipt of notice of such
cancellation, reduction, or change by the
installation commander at WAFB, (2) any
losses shall be payable notwithstanding any
act or failure to act or negligence of Sponsor
or the Air Force or any other person, and (3)
the insurer shall have no right of subrogation
against the United States.

6. Term of Agreement

This Agreement shall become effective
immediately and shall remain in force and
effect for a term of 25 years, unless otherwise
renegotiated or terminated under the
provisions of paragraph 7, but in no event
shall the Agreement survive the termination
or expiration of Sponsor’s right to use, by
license, lease, or transfer of ownership, of the
land areas used in connection with joint use
of the flying facilities of WAFB.

7. Renegotiation and Termination

a. If significant change in circumstances or
conditions relevant to this Agreement should
occur, the Air Force and Sponsor may enter
into negotiations to revise the provisions of
this Agreement, including financial and
insurance provisions, upon sixty (60) days
written notice to the other party. Any such
revision or modification of this Agreement
shall require the written mutual agreement
and signatures of both parties. Unless such
agreement is reached, the existing agreement
shall continue in full force and effect, subject
to termination or suspension under this
section.

b. Notwithstanding any other provision of
this Agreement, the Air Force may terminate
this Agreement: (1) At any time by the
Secretary of the Air Force, giving ninety (90)
days written notice to Sponsor, provided that
the Secretary of the Air Force determines, in
writing, that paramount military necessity
requires that joint use be terminated, or (2)
at any time during any national emergency,
present or future, declared by the President
or the Congress of the United States, or (3)
in the event that Sponsor ceases operation of
the civil activities at WAFB for a period of
one (1) year, or (4) in the event Sponsor
violates any of the terms and conditions of
this Agreement and continues and persists
therein for thirty (30) days after written
notification to cure such violation. In
addition to the above rights, the Air Force
may at any time suspend this agreement if
violations of its terms and conditions by
Sponsor create a significant danger to safety,
public health, or the environment at WAFB.

c. The failure of either the Air Force or
Sponsor to insist, in any one or more
instances, upon the strict performance of any
of the terms, conditions, or provisions of this
Agreement shall not be construed as a waiver
or relinquishment of the right to the future
performance of any such terms, conditions,
or provisions. No provision of this
Agreement shall be deemed to have been
waived by either party unless such waiver be
in writing signed by such party.

8. Notices

a. No notice, order, direction,
determination, requirement, consent, or
approval under this Agreement shall be of
any effect unless it is in writing and
addressed as provided herein.

b. Written communication to Sponsor shall
be delivered or mailed to Sponsor addressed:
The Sponsor, 9000 Airport Blvd, USA.

¢. Written communication to the Air Force
shall be delivered or mailed to the Air Force
addressed: Commander, WAFB, USA.

9. Other Agreements not Affected

This Agreement does not affect the WAFB-
Sponsor Fire Mutual Aid Agreement.

IN WITNESS WHEREOF, the respective
duly authorized representatives of the parties
hereto have executed this Agreement on the
date set forth below opposite their respective
signatures.

UNITED STATES AIR FORCE
Date:

By:
Deputy Assistant Secretary of the Air Force
(Installations)

Date:

By:
Sponsor Representative

Attachment 5 to Part 855—Sample
Temporary Agreement

Letter of Agreement for Temporary Civil
Aircraft Operations at Warbucks AFB, USA

This letter of agreement establishes
policies, responsibilities, and procedures for
commercial air carrier operations at
Warbucks AFB, USA, (WAFB) for the period
(date) through (date) Military
requirements will take precedence over civil
aircraft operations. Should a conflict arise
between air carrier and Air Force operational
procedures, Air Force procedures will apply.

Authorized Users

The following air carriers are authorized
use, provided they have a civil aircraft
landing permit approved at HQ USAF/
XOOBC for such use:

Flyaway Airlines
Recreation Airlines
Economy Airlines
PacAir Transport

Schedules

The Bunker International Airport (BIA)
manager or air carrier station managers will
ensure that the WAFB Airfield Manager is
provided current airline schedules during the
approved period of use. Every effort will be
made to avoid disruption of the air carriers’
schedules; however, it is understood that the
installation commander will suspend or
change flight plans when required to
preclude interference with military activities
or operations.

Passenger and Luggage Handling

The BIA terminal will be used for
passenger loading and unloading. Security
checks will be performed at the terminal
before loading passengers on buses. Luggage
on arriving aircraft will be directly offloaded
onto vehicles and delivered to the BIA
terminal. Each arriving and departing bus or
vehicle caravan will be accompanied by a
credentialed representative of the airline or
BIA to ensure its integrity enroute. Buses or
vehicles transporting passengers to board an
aircraft will not depart WAFB until the
passengers are airborne. Unless an emergency
exists, arriving passengers will not deplane
until the buses are available for
transportation to the BIA terminal. All
checked luggage will be picked up at BIA and
delivered directly to the departing aircraft.
Buses will proceed directly to the aircraft at
WAFB alert ramp. Luggage on arriving
aircraft will be directly offloaded onto a
vehicle parked on the WAFB alert ramp.
WAFB will be notified, in advance, if a local
funeral home requires access for pickup or
delivery of deceased persons.

Aircraft Handling and Ground Support
Equipment

Air Force-owned fuel will not be provided.
The air carriers will provide their own
ground support equipment. Refueling
equipment from BIA will be prepositioned at
WAPFB on the alert ramp. The Air Force shall
not be responsible for any damage or loss to
such equipment, and BIA expressly assumes
all risks of any such loss or damage and
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agrees to indemnify and hold the United
States harmless against any such damage or
loss. No routine aircraft maintenance will be
accomplished at WAFB. Emergency repairs
and or maintenance are only authorized to
avoid extended parking and storage of civil
aircraft at WAFB.

Customs and Security

The installation commander will exercise
administrative and security control over both
the aircraft and passengers on WAFB.
Customs officials will be transported to and
from the base by air carrier representatives.
The installation commander will cooperate
with customer, health, and other public
officials to expedite arrival and departure of
the aircraft. Air carrier representatives will
notify the WAFB Airfield Manager, in
advance, of armed security or law
enforcement officers arriving or departing on
a flight. BIA officials and air carrier
representatives must provide the WAFB
Airfield Manager a list of employees,
contractors, and vehicles requiring flightline
access. Temporary passes will be issued to
authorized individuals and vehicles.

Fire, Crash, and Rescue Services

BIA will provide technical information and
training for WAFB Fire Department
personnel prior to (date) . Fire, Crash,
and Rescue Services will be provided in an
emergency, but fire trucks will not routinely
park on the flightline for aircraft arrivals and
departures. BIA will reimburse WAFB for all
such services.

Liability and Indemnification

The Air Force shall not be responsible for
damages to property or injuries to persons
which may arise from or be incident to the
use of WAFB by BIA under this Agreement,
or for damages to the property of BIA or
injuries to the person of BIA’s officers,
agents, servants, employees, or invitees. BIA
agrees to assume all risks of loss or damage
to property and injury or death to persons by
reason of or incident to the use of WAFB
under this Agreement and expressly waives
any and all claims against the United States
for any such loss, damage, personal injury, or
death caused by or occurring as a
consequence of such use. BIA further agrees
to indemnify, save, and hold the United
States, its officers, agents, and employees
harmless from and against all claims,
demands, or actions, liabilities, judgments,
costs, and attorneys fees, arising out of,
claimed on account of, or in any manner
predicated upon personal injury, death or
property damage resulting from, related to,
caused by, or arising out of the use of WAFB
under this Agreement.

Fees

Landing and parking fees will be charged
in accordance with to AFI 10-1001, Civil
Aircraft Landing Permits. Charges will be
made in accordance with the appropriate Air
Force Instructions for any services or
supplies required from WAFB. The WAFB
Airfield Manager will be responsible for
consolidating all charges which will be billed
to BIA not later than (date) by the
Accounting and Finance Office.

IN WITNESS WHEREOF, the respective
duly authorized representatives of the parties
hereto have executed this Agreement on the
date set forth below opposite their respective
signatures.

BIA Representative (Name and Title)
DATE

WAFB Representative (Name and Title)
DATE

Patsy J. Conner,

Air Force Federal Register Liaison Officer.
[FR Doc. 95-17834 Filed 7-19-95; 8:45 am]
BILLING CODE 3910-01-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117

[CGD05-94-117]

RIN 2115-AE47

Drawbridge Operation Regulations;

Atlantic Intracoastal Waterway,
Chesapeake, VA

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: At the request of the
Albemarle and Chesapeake Railroad
Company, the Coast Guard is changing
the regulations that govern the operation
of the drawbridge across the Albemarle
and Chesapeake Canal, Atlantic
Intracoastal Waterway, mile 13.9, at
Chesapeake, Virginia, by leaving the
draw in the open position except for the
passage of trains. This change to these
regulations is, to the extent practical
and feasible, intended to relieve the
bridgeowners of the burden of having a
person constantly available to open the
draw while still providing for the
reasonable needs of navigation.
EFFECTIVE DATE: This rule is effective on
August 21, 1995.

FOR FURTHER INFORMATION CONTACT:
Ann B. Deaton, Bridge Administrator,
Fifth Coast Guard District, at (804) 398—
6222.

SUPPLEMENTARY INFORMATION:
Drafting Information.

The principal persons involved in
drafting this document are Linda L.
Gilliam, Project Manager, Bridge
Section, and CDR C.A. Abel, Project
Counsel, Fifth Coast Guard District
Legal Office.

Regulatory History

On March 13, 1995, the Coast Guard
published a Notice of Proposed
Rulemaking entitled Atlantic

Intracoastal Waterway, Chesapeake,
Virginia, in the Federal Register (60 FR
13395). The comment period ended May
12, 1995. The Coast Guard did not
receive any comments on the Notice of
Proposed Rulemaking. On April 5, 1995,
the Coast Guard issued Public Notice 5—
850 requesting comments on the Notice
of Proposed Rulemaking. The comment
period ended May 12, 1995. No
comments were received. A public
hearing was not requested and one was
not held.

Background and Purpose

The Albemarle and Chesapeake
Railroad Company has requested that
the regulations for the drawbridge
across the Albemarle and Chesapeake
Canal, Atlantic Intracoastal Waterway,
mile 13.9, in Chesapeake, Virginia, be
changed to leave the bridge in the open
position, except when a train is passing
over it and for maintenance. Since the
bridge would be left in the open
position, a bridge tender would only be
available to close the bridge for a train
crossing, and, after the train cleared, to
reopen the bridge to navigation.

Currently, the bridge opens on
demand. This final rule will require the
bridge to remain in the open position
except for the passage of trains and
during maintenance. A bridgetender
will be available to reopen the bridge
after trains have cleared the bridge and
after completion of any maintenance
work.

In developing this schedule, the Coast
Guard considered all views, and
believes this final rule will not unduly
restrict commercial and recreational
traffic, since the bridge will be left in
the open position, except for the passage
of trains.

Regulatory Evaluation

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has been exempted from review
by the Office of Management and
Budget under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040;
February 26, 1979). The Coast Guard
expects the economic impact of this rule
to be so minimal that a full Regulatory
Evaluation under paragraph 10e of the
regulatory policies and procedures of
DOT is unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this final rule
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will have a significant economic impact
on a substantial number of small
entities. ““Small entities’ include
independently owned and operated
small businesses that are not dominant
in their field and that otherwise qualify
as ““small business concerns’ under
section 3 of the Small Business Act (15
U.S.C. 632); Because it expects the
impact of this rule to be minimal, the
Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

Collection of Information

This final rule contains no collection
of information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

The Coast Guard has analyzed this
rule under the principals and criteria
contained in Executive Order 12612,
and it has been determined that this rule
will not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Environment

The Coast Guard considered the
environmental impact of this rule and
concluded that under section
2.B.2.e(32)(2) of Commandant
Instruction M16475.1B (as amended, 59
FR 38654, 29 July 1994), this rule is
categorically excluded from further
environmental documentation. A
Categorical Exclusion Determination
statement and checklist has been
prepared and placed in the rulemaking
docket.

List of Subjects in 33 CFR Part 117
Bridges.
Final Regulations

In consideration of the foregoing, the
Coast Guard is amending Part 117 of
Title 33, Code of Federal Regulations to
read as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for Part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g) section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

2.In §117.997, paragraph (g) is
redesignated as (h) and a new paragraph
(9) is added to read as follows:

§117.997 Atlantic Intracoastal Waterway,
South Branch of the Elizabeth River to the
Albemarle and Chesapeake Canal.

* * * * *

(9) The draw of the Albemarle &
Chesapeake Railroad bridge, mile 13.9,
in Chesapeake, Virginia, shall be
maintained in the open position; the
draw may close only for the crossing of
trains and maintenance of the bridge.
When the draw is closed, a bridgetender
shall be present to reopen the draw after
the train has cleared the bridge.

* * * * *
Dated: June 15, 1995.
W.J. Ecker,

Rear Admiral, U.S. Coast Guard, Commander,
Fifth Coast Guard District.

[FR Doc. 95-17872 Filed 7-19-95; 8:45 am]
BILLING CODE 4910-14-M

33 CFR Part 117

[CGD05-94-103]

RIN 2115-AE47

Drawbridge Operation Regulations;

Atlantic Intracoastal Waterway,
Chesapeake, VA

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard is adopting
as final the interim rule published in the
Federal Register on December 30, 1994,
changing the regulations governing the
drawbridge across the Southern Branch
of the Elizabeth River, Atlantic
Intracoastal Waterway, mile 5.8, at
Chesapeake, Virginia, by limiting bridge
openings during the morning and
evening rush hours. This rule will allow
commercial cargo vessels, tugs, and tugs
with tows passage through the bridge
during morning and evening rush hours,
provided a 2-hour advance notice is
given to the Gilmerton Bridge. This rule
also includes a provision that allows
public vessels of the United States,
vessels in distress, commercial vessels
carrying liquefied flammable gas or
other harmful substances, and
commercial or public vessels assisting
in an emergency situation passage
through the bridge at any time. All other
commercial and recreational vessel
traffic will be denied draw openings
during the morning and evening rush
hours. This new rule is intended to
provide regularly scheduled drawbridge
openings to help reduce motor vehicle
traffic delays and congestion on the
roads and highways linked by this
drawbridge while providing for the
reasonable needs of navigation.
EFFECTIVE DATE: This rule is effective on
August 21, 1995.

FOR FURTHER INFORMATION CONTACT:

Ann B. Deaton, Bridge Administrator,
Fifth Coast Guard District, at (804) 398—
6222.

SUPPLEMENTARY INFORMATION:
Drafting Information

The principal persons involved in
drafting this document are Linda L.
Gilliam, Project Manager, Bridge
Section, and CDR Christopher A. Abel,
Project Counsel, Fifth Coast Guard
District Legal Office.

Regulatory History

On December 30, 1994, the Coast
Guard published an interim final rule
with request for comments entitled
Atlantic Intracoastal Waterway,
Chesapeake, Virginia, in the Federal
Register (59 FR 67630). The comment
period ended March 30, 1995. The Coast
Guard received no comments on the
interim final rule. The Commander,
Fifth Coast Guard District, also
published the interim rule as a public
notice on January 13, 1995, with the
comment period ending March 30, 1995,
and no comments were received as a
result of this notice. A public hearing
was not requested and one was not held.

Background and Purpose

The City of Chesapeake, Virginia,
requested that the regulations for the
operation of the drawbridge across the
Southern Branch of the Elizabeth River,
Atlantic Intracoastal Waterway, mile
5.8, at Chesapeake, Virginia, be changed
by limiting bridge openings during the
morning and evening rush hours, from
6:30 a.m. to 8 a.m. and from 3:30 p.m.
to 5 p.m., Monday through Friday,
except Federal holidays, year-round.
This will help reduce highway traffic
congestion problems, and respond to
public safety and welfare concerns
associated with frequent bridge
openings caused by recreational boat
traffic. This also will help reduce the
wear and tear that is already apparent
on the bridge’s mechanical machinery.
Prior to the publication of the interim
rule in the Federal Register, the
drawbridge operated by opening on
demand.

In addition to restricting bridge
openings during the morning and
evening rush hours, commercial cargo
vessels, tugs and tugs with tows will be
allowed passage through the bridge
during the hours of restriction provided
a 2-hour advance notice is given to the
Gilmerton Bridge. Public vessels of the
United States, vessels in distress,
commercial vessels carrying liquefied
flammable gas or other harmful
substances, and commercial or public
vessels assisting in an emergency
situation will be able to pass through
the bridge at any time.

Further explanation of the interests
considered was provided in the
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preamble to the Interim Final Rule. The
Coast Guard has not received any
complaints from the boating community
on the new operating schedule of the
Gilmerton drawbridge.

Regulatory Evaluation

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has been exempted from review
by the Office of Management and
Budget under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040,
February 26, 1979). The Coast Guard
expects the economic impact of this rule
to be so minimal that a full Regulatory
Evaluation under paragraph 10e of the
regulatory policies and procedures of
DOT is unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the U.S. Coast
Guard must consider the economic
impact on small entities of a rule for
which a general notice of proposed
rulemaking is required. ‘Small entities”
include independently owned and
operated small businesses that are not
dominant in their field and that
otherwise qualify as “‘small business
concerns” under section 3 of the Small
Business Act (15 U.S.C. 632). This rule
does not require a general notice of
proposed rulemaking and, therefore, is
exempt from the regulatory flexibility
requirements. Although exempt, the
Coast Guard has reviewed this rule for
potential impact on small entities.

Because it expects the impact of this
rule to be minimal, the Coast Guard
certifies under 5 U.S.C. 605(b) that this
rule will not have a significant
economic impact on a substantial
number of small entities.

Collection of Information

This rule contains no collection of
information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism Assessment

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
this rule will not have sufficient
federalism implications to warrant
preparation of a Federalism Assessment.

Environment

The Coast Guard considered the
environmental impact of this rule and

concluded that under section
2.B.2.e.(32)(e) of Commandant
Instruction M16475.1B (as amended, 59
FR 38654, 29 July 1994), this rule is
categorically excluded from further
environmental documentation. A
Categorical Exclusion Determination
statement and checklist have been
prepared and placed in the rulemaking
docket.

List of Subjects in 33 CFR Part 117
Bridges.
Final Regulations
In consideration of the foregoing, the
Coast Guard is amending Part 117 of

Title 33, Code of Federal Regulations, as
follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

Accordingly, the interim rule
amending 33 CFR part 117 which was
published at 59 FR 67630 on December
30, 1994, is adopted as a final rule
without change.

Dated: June 15, 1995.

W.J. Ecker,

Rear Admiral, U.S. Coast Guard Commander,
Fifth Coast Guard District.

[FR Doc. 95-17873 Filed 7-19-95; 8:45 am]
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[M142-03-7123; FRL-5260-7]

Determination of Attainment of Ozone
Standard by Grand Rapids and
Muskegon, Michigan; Determination
Regarding Applicability of Certain
Reasonable Further Progress and
Attainment Demonstration
Requirements

AGENCY: United States Environmental
Protection Agency (USEPA).

ACTION: Final rule.

SUMMARY: On June 2, 1995 the USEPA
published a direct final and proposed
rulemaking determining that the Grand
Rapids (Kent and Ottawa Counties) and
Muskegon (Muskegon County),
Michigan moderate ozone
nonattainment areas were attaining the
ozone National Ambient Air Quality
Standard (NAAQS). Based on this
determination, the USEPA also
determined that certain reasonable
further progress and attainment
demonstration requirements, along with
certain other related requirements, of
part D of Title 1 of the Clean Air Act

(Act) are not applicable to the areas so
long as the areas continue to attain the
ozone NAAQS. The 30-day comment
period concluded on July 3, 1995.
During this comment period, the USEPA
received two comment letters in
response to the June 2, 1995 rulemaking.
This final rule summarizes all
comments and USEPA's responses, and
finalizes the USEPA’s determination
that these areas have attained the ozone
standard and that certain reasonable
further progress and attainment
demonstration requirements as well as
other related requirements of part D of
the Act are not applicable to these areas
as long as these areas continue to attain
the ozone NAAQS.

EFFECTIVE DATE: This action will be
effective July 20, 1995.

ADDRESSES: Copies of the documents
relevant to this action are available for
inspection at the following address: (It
is recommended that you telephone
Jacqueline Nwia at (312) 886—6081
before visiting the Region 5 Office.)
United States Environmental Protection
Agency, Region 5, Air and Radiation
Division, 77 West Jackson Boulevard,
Chicago, Illinois 60604.

FOR FURTHER INFORMATION CONTACT:
Jacqueline Nwia, Regulation
Development Section (AT-18J), Air
Toxics and Radiation Branch, Air and
Radiation Division, United States
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, Telephone
Number (312) 886—6081.

SUPPLEMENTARY INFORMATION:
I. Background Information

OnJune 2, 1995, the USEPA
published a direct final rulemaking (60
FR 28729) determining that the Grand
Rapids and Muskegon moderate ozone
nonattainment areas have attained the
NAAQS for ozone. In that rulemaking,
the USEPA determined that the Grand
Rapids and Muskegon ozone
nonattainment areas have attained the
ozone standard and that the
requirements of section 182(b)(1)
concerning the submission of a 15
percent reasonable further progress plan
and ozone attainment demonstration
and the requirements of section
172(c)(9) concerning contingency
measures are not applicable to these
areas so long as the areas do not violate
the ozone standard. In addition, the
USEPA determined that the sanctions
clocks started on January 21, 1994, for
these areas for failure to submit the
section 182(b)(1) reasonable further
progress requirements and section
172(c)(9) contingency measures would
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be stopped since the deficiencies on
which they are based no longer exist.

At the same time that the USEPA
published the direct final rule, a
separate notice of proposed rulemaking
was published in the Federal Register
(60 FR 28773). This proposed
rulemaking specified that USEPA would
withdraw the direct final rule if adverse
or critical comments were filed on the
rulemaking. The USEPA received two
letters containing adverse comments
regarding the direct final rule within 30
days of publication of the proposed rule
and withdrew the direct final rule on
July 19, 1995.

The specific rationale and air quality
analysis the USEPA used to determine
that the Grand Rapids and Muskegon
0zone nonattainment areas have
attained the ozone NAAQS and are not
required to submit SIP revisions for
reasonable further progress, attainment
demonstration and related requires are
explained in the direct final rule and
will not be restated here.

This final rule contained in this
Federal Register addresses the
comments which were received during
the public comment period and
announces USEPA’s final action
regarding these determinations.

I1. Public Comments and USEPA
Responses

Two letters were received in response
to the June 2, 1995 direct final
rulemaking. One was a joint letter from
the Citizens Commission for Clean Air
in the Lake Michigan Basin (Citizens
Commission) and the American Lung
Association of Michigan (American
Lung) and the other from the New York
State Department of Environmental
Conservation (NYSDEC). The following
discussion summarizes and responds to
the comments received.

Citizens Commission and American
Lung Comment

The commentor states that the
rulemaking is an abuse of Agency
discretion and violates sections
172(c)(9), 175A(c) and 182(b)(1) of the
Act. The commentor believes that
USEPA'’s action disregards Congress’
stated purposes of Title I, section
101(b)(1), that it “protect and enhance
the quality of the Nation’s air resources
so as to promote the public health and
welfare and the productive capacity of
its population.”

USEPA Response

The USEPA does not believe that the
rulemaking violates any section of the
Clean Air Act. The USEPA believes that

since the areas have attained the ozone
standard, they have achieved the stated

purpose of the section 182(b)(1)
reasonable further progress and
attainment demonstration requirements
as well as the section 172(c)(9)
contingency measure requirement. The
rationale for that interpretation is
explained in the May 10, 1995
memorandum from John Seitz, Director,
Office of Air Quality Planning and
Standards, and in the notice regarding
Muskegon and Grand Rapids published
on June 2, 1995 (60 FR 28729). The
commentors have not offered any
persuasive reasoning for USEPA to
depart from the rationale spelled out in
those documents.

The USEPA also does not agree with
the commentors contention that this
action violates section 175A(c) which
provides that the requirements of part D
remain in force and effect for an area
until such time as it is redesignated.
Section 175A(c) does not establish any
additional substantive requirements;
rather, it ensures that the requirements
that do apply by virtue of other Act
provisions continue to apply until an
area is redesignated. If, however, an Act
provision does not apply to an area or
does not require that the particular area
in question submit a SIP revision,
section 175A(c) does not somehow add
to the requirements with which the area
must comply. In this instance, USEPA is
interpreting the underlying substantive
requirements at issue so as not to apply
to areas for so long as they continue to
attain the standard. This does not
violate section 175A(c); it is an
interpretation of the substance of other
provisions of the Act, a matter that is
not affected by section 175A(c). Other
requirements that do not depend on
whether the area has attained the
standard, such as VOC RACT
requirements, continue to apply,
however, and section 175A(c) ensures
that they continue to apply until the
area is redesignated.

Furthermore, the USEPA disagrees
with the commentors’ contention that
its action disregards the stated purpose
of Title I, section 101(b)(1). The areas
have attained the primary ozone
standard, a standard designed to protect
public health with an adequate margin
of safety (see Act section 109(b)(1)).
USEPA’s action does not relax any of
the requirements that have led to the
attainment of the standard. Rather, its
action has the effect of suspending
additional requirements, above and
beyond those that have resulted in
attainment of the health-based standard.

Citizens Commission and American
Lung Comment

The commentor states that
suspending reasonable further progress,

attainment demonstration, and other
Part D SIP requirements based on air
quality data is particularly
inappropriate when air quality data is
distorted by unusually favorable
meteorology. These areas benefited from
unusually favorable meteorology during
the 1992-1994 period. The commentor
cites National Weather Service data
which indicates that the 30 year average
for days with maximum temperatures
equal to or greater than 90° Fahrenheit
is 10 per year. The commentor also
presents the data that shows that
between 1992 and 1994, the area
benefited from unusually mild summer
temperatures with number of days equal
to or greater than 90° of 2, 7, and 5. The
commentor further notes that the
September 4, 1992 memorandum from
John Calcagni, entitled Procedures for
Processing Requests to Redesignate
Areas to Attainment considers
unusually favorable meteorology and
suggests that it would not qualify as an
air quality improvement due to
permanent and enforceable emission
reductions.

USEPA Response

The test of unusual meteorology may
be applied in the context of a
redesignation to demonstrate
satisfaction of the section
107(d)(3)(E)(iii) requirement to
demonstrate that the improvement in air
quality is a result of permanent and
enforceable emission reductions rather
than unusually favorable meteorology.
The June 2, 1995 rulemaking is not a
redesignation and therefore, the test of
improvement in air quality resulting
from permanent and enforceable
emission reductions rather than
unusually favorable meteorology is not
required in this rulemaking. Michigan
has submitted a redesignation request to
the USEPA which is currently
undergoing USEPA'’s review and
rulemaking process. USEPA notes,
however, that permanent and
enforceable emission reductions have in
fact occurred in the Muskegon and
Grand Rapids areas subsequent to their
designation as nonattainment areas due
to the imposition of control measures
such as VOC RACT rules, fleet turnover
to vehicles meeting more stringent
federal motor vehicle standards and
Federal low Reid vapor pressure
gasoline regulations. Furthermore, other
requirements of part D of Title | (such
as VOC RACT requirements) must
continue to apply at least until an area
is redesignated to attainment, which
cannot occur unless USEPA determines
that the improvement in air quality is
due to permanent and enforceable
reductions. In any event, as the
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determination made by USEPA that the
reasonable further progress and related
requirements do not apply is linked
with the areas’ continued attainment of
the standard, the areas would need to
adopt additional control measures in the
event a violation occurred.

Citizens Commission and American
Lung Comment

The commentor notes that the action
is not based on statutory authority or
case law but rationale presented in a
May 10, 1995 memorandum from John
Seitz, Director, of the Office of Air
Quality Planning and Standards.

USEPA Response

As discussed in the May 10, 1995
memorandum from John Seitz entitled
Reasonable Further Progress,
Attainment Demonstration, and Related
Requirements for Ozone Nonattainment
Areas Meeting the Ozone National
Ambient Air Quality Standard and June
2, 1995 rulemaking action, the USEPA
believes that it is reasonable to interpret
the language of the pertinent statutory
provisions so as not to require a
submission of the section 182(b)(1)
reasonable further progress plan and
attainment demonstration and section
172(c)(9) contingency measures from an
area that is attaining the standard for so
long as the area continues to attain the
standard because the purpose of
reasonable further progress, as stated
explicitly in section 171(1)of the Act is
to ensure attainment by the applicable
attainment date. Once an area has
attained the standard, the stated
purpose of the reasonable further
progress requirement will have already
been fulfilled. As explained in detail in
those documents, this interpretation is
based on the language of the pertinent
statutory provisions. The commentor
has not provided any rationale to
persuade the USEPA that its
interpretation is not reasonable.

Citizens Commission and American
Lung Comment

The commentor states that suspension
of reasonable further progress
requirements based on a demonstration
that the area is not momentarily
violating the ozone standard does not
ensure attainment of the standard in the
future.

USEPA Response

This action is not intended to ensure
maintenance of the ozone standard. In
fact, suspension of these requirements is
only valid so long as the area continues
to attain the ozone standard. If the area
violates the standard, the requirements
of sections 182(b)(1) and 172(c)(9)

would have to be addressed since the
basis for the determination that they do
not apply would no longer exist.
Maintenance plans, a required element
of a redesignation request, must ensure
maintenance of the standard for a period
of 10 years following an area’s
redesignation to attainment. See section
107(d)(3)(E)(iv)) and section 175A of the
Act. Michigan has submitted a
redesignation request to the USEPA
which is currently undergoing USEPA’s
review and rulemaking process. USEPA
also notes that this action does not
relieve any existing control measures,
which are the measures that have
brought about attainment.

Citizens Commission and American
Lung Comment

The commentor suggests that
suspension of the attainment
demonstration requirements relieves the
USEPA from addressing available
modeling that shows that urbanized
areas in the Lake Michigan Basic area
contribute to ozone formation and
transport. In addition, the commentor
contends that the nonattainment areas
can use modeling results to avoid
implementing control measures
required by the Act when modeling in
fact shows continued violations of the
NAAQS. Specifically, the commentor
notes that modeling being conducted by
the Lake Michigan Air Directors
Consortium (LADCO) shows that
emissions originating in western
Michigan are contributing to
exceedances of the ozone standard
elsewhere in the Lake Michigan Basin.
Modeling submitted to the USEPA for
June 20-21, 1991 (Episode 4), confirms
that emissions from western Michigan
contributed to exceedances of the ozone
NAAQS. The commentor claims that
western Michigan contributes to
elevated ozone concentrations in
Michigan City, Indiana which recently
recorded three exceedances of the ozone
standard within the last two years (June
16, 15 and 18, 1995). This commentor
believes that this rule will likely
necessitate USEPA to redesignate
Michigan City, Indiana, an attainment
area, to nonattainment.

USEPA Response

At the outset, USEPA notes that the
issue of transported emissions is not
relevant to this rulemaking action. The
purpose of the requirements of section
182(b)(1) concerning reasonable further
progress and attainment demonstrations
and the contingency measure
requirements of section 172(c)(9) as they
apply to Grand Rapids and Muskegon is
not to address emissions from those two
areas that may cause or contribute to air

quality problems in areas downwind of
Grand Rapids and Muskegon. The
purpose of those requirements as they
apply to Grand Rapids and Muskegon is
to achieve attainment of the standard in
those two areas. The issue of
transported emissions is dealt with by
other provisions of the Act, provisions
that are not the subject of this
rulemaking action. USEPA has
authority, and the state has an
obligation, under section 110(a)(2)(A)
(in the case of intrastate areas) and
section 110(a)(2)(D) (in the case of
interstate areas), to address transported
emissions from upwind areas that
significantly contribute to air quality
problems in downwind areas. The
determination being made in this
rulemaking is that, as Grand Rapids and
Muskegon have attained the ozone
standard, certain additional Act
requirements whose purpose is to
achieve attainment in the area
concerned do not apply to them for so
long as they continue to attain the
standard. That determination does not
mean that those areas might not have to
achieve additional reductions pursuant
to other provisions of the Act if it is
determined in the future that such
reductions are necessary to deal with
transport from the Muskegon and Grand
Rapids areas to downwind areas.

The commentors’ contention that
nonattainment areas in the region can
use modeling results to avoid
implementation of control measures
required by the Act when modeling
shows continued violations of the ozone
standard is unclear, and not relevant to
this action.

The USEPA acknowledges that the
Lake Michigan States of Michigan,
Wisconsin, Illinois and Indiana are
conducting urban airshed modeling
(UAM) which is being coordinated by
LADCO. The modeling will be used for
purposes of demonstrating attainment
throughout the Lake Michigan region.
Preliminary modeling results indicate
that the Grand Rapids and Muskegon
areas are recipients of transported ozone
and that the areas may contribute to
ozone concentrations in downwind
areas. The modeling, however, is not
complete and is being further refined.
The USEPA recognizes the importance
of the modeling effort and subsequent
results. The USEPA would like to note
that the Lake Michigan States are
participating in the Phase I/Phase Il
analysis as provided for within the
March 2, 1995 memorandum from Mary
Nichols, Assistant Administrator for Air
and Radiation, entitled Ozone
Attainment Demonstrations. Phase Il of
the analysis would assess the need for
regional control strategies and refine the



Federal Register / Vol. 60, No. 139 / Thursday July 20, 1995 / Rules and Regulations

37369

local control strategies. Phase 1l would
also provide the States and USEPA the
opportunity to determine appropriate
regional strategies to resolve transport
issues including any impacts the Grand
Rapids and Muskegon areas may have
on ozone concentrations in their
downwind areas. The USEPA has the
authority under sections 110(a)(2)(A)
and 110(a)(2)(D) of the Act to ensure
that the required and necessary
reductions are achieved in the Grand
Rapids and Muskegon areas should
subsequent modeling become available,
such as the modeling that will be
available through completion of the
Phase Il analysis, or any other
subsequent modeling data.

The possible impact of ozone and
0zOone precursor emissions originating
from Grand Rapids and Muskegon on
elevated ozone concentrations recently
recorded in Michigan City, Indiana, is
not relevant to this rulemaking. As
discussed above, ozone transport will be
addressed at the conclusion of the Phase
Il modeling efforts currently under way
in the Lake Michigan area. For
clarification, the 1995 ozone monitoring
data cited by the commentor has not
been quality assured and is subject to
change. The USEPA is aware that
preliminary data from the Michigan
City, Indiana monitor shows
exceedances of the ozone standard on
June 15 and June 18, 1995. However, the
USEPA is unaware of an ozone
exceedance in Michigan City on June
16, 1995. USEPA does not expect this
rulemaking to have an impact on the
likelihood of Michigan City’s being
designated to nonattainment.

Citizens Commission and American
Lung Comment

The commentor asserts that
suspending adoption, submittal and
approval of contingency measures under
section 172(c)(9) presages a
maintenance plan lacking similar
contingency measures in the context of
a redesignation.

USEPA Response

The rulemaking specifically suspends
the contingency measure requirements
of section 172(c)(9) which are intended
to ensure reasonable further progress
and attainment by an applicable
attainment date (57 FR 13564; and
September 4, 1992 Calcagni
memorandum). The rulemaking,
however, does not suspend or dismiss
the contingency measures required by
section 107(d)(3)(E)(iv) and 175A(d)
whose purpose is to assure that future
violations of the standard will be
promptly corrected after an area has
been redesignated to attainment.

Michigan has submitted a redesignation
request to the USEPA which is currently
undergoing USEPA’s review and
rulemaking process. It should be noted
that the request does contain a
maintenance plan with contingency
measures including an enhanced motor
vehicle inspection and maintenance
program, Stage Il gasoline vapor
recovery, and Reid Vapor Pressure
reductions to 7.8 psi. That maintenance
plan will have to satisfy the
requirements of sections 107(d)(3)(E)(iv)
and 175A(d) in order for it and the
redesignation request to be approved.

Citizens Commission and American
Lung Comment

The commentor notes that the irony of
the rulemaking is emphasized by the
ozone levels observed throughout the
Lake Michigan basin in June 1995. The
commentor cites ozone values at
monitors in Muskegon, Holland and
Ludington, Michigan.

USEPA Response

This action is premised on the
determination that both the Grand
Rapids and Muskegon areas have
attained the ozone standard during the
period 1992-1994. As explained in the
June 2, 1995 rulemaking, these
determinations are contingent on the
continued monitoring and continued
attainment and maintenance of the
ozone NAAQS in the affected areas. No
violations in the affected areas have
occurred as of this time. If a violation of
the ozone NAAQS is monitored in the
Grand Rapids and Muskegon areas
(consistent with the requirements
contained in 40 CFR Part 58 and
recorded in AIRS), USEPA will provide
notice to the public in the Federal
Register. Such a violation would mean
that the area would thereafter have to
address the requirements of section
182(b)(1) and section 172(c)(9) since the
basis for the determination that they do
not apply would no longer exist.

NYSDEC Comment

The NYSDEC objects to the
rulemaking because it exempts the area
from certain requirements of Title | of
the Act and fails to establish any limit
on emission growth of ozone precursors.
The commentor states that downwind
areas such as New York State need
reductions in incoming ozone precursor
concentrations during ozone episodes.
The commentor is opposed to actions
that would provide relief to such areas
until it is demonstrated/determined that
emissions from this area have “‘no
significant impact” on ozone levels in
New York and other downwind
Northeast states.

USEPA Response

The determination that certain Title |
requirements, namely section 182(b)(1)
reasonable further progress and
attainment demonstration requirements,
and section 172(c)(9) contingency
measure requirements, do not apply is
based on ambient air quality data
demonstrating that the area has attained
the standard. This rulemaking is merely
a determination that the aforementioned
Title | requirements are not applicable
so long as the affected areas continue to
attain the ozone standard. While the
rulemaking does not establish any limit
on emission growth of ozone precursors,
the USEPA does not believe that this
determination will cause emissions of
0zone precursors to grow since it is not
relaxing control measures currently
being implemented in the areas.
Furthermore, USEPA does not believe it
necessary to establish a limit on the
growth of ozone precursors in this
rulemaking since USEPA'’s
determination that the areas need not
make certain submissions is contingent
on the areas’ continued attainment of
the ozone NAAQS. As noted earlier, if
a violation occurs the area would have
to address the requirements of sections
182(b)(1) and 172(c)(9).

With respect to the commentor’s
opposition to such actions until it is
demonstrated that emissions from this
area have ‘““no significant impact” on
ozone levels in New York and other
downwind Northeast states, the USEPA
would note that such a process is
underway within the Lake Michigan
area. The Lake Michigan States of
Michigan, Wisconsin, Illinois and
Indiana are conducting UAM which is
being coordinated by LADCO. The
modeling will be used for purposes of
demonstrating attainment throughout
the Lake Michigan region. Moreover, the
Lake Michigan States are participating
in the Phase I/Phase Il analysis as
provided for within the March 2, 1995
memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation, entitled Ozone Attainment
Demonstrations. Phase 1l of the analysis
would assess the need for regional
control strategies and refine the local
control strategies. Phase 1l would also
provide the States and USEPA the
opportunity to determine appropriate
regional strategies to resolve transport
issues including any impacts the Grand
Rapids and Muskegon areas may have
on ozone concentrations in their
downwind areas. As discussed above,
the control of transported emissions is
not the purpose of the Act requirements
at issue in this rulemaking but is the
subject of other Act provisions. The
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USEPA has the authority under section
110(a)(2)(D) of the Act to ensure that the
required and necessary reductions are
achieved in the Grand Rapids and
Muskegon areas should subsequent
modeling become available, such as the
modeling that will be available through
completion of the Phase Il analysis, or
any other subsequent modeling data.
This determination, therefore, does not
preclude the area from future
imposition of additional control
measures to achieve additional emission
reductions.

NYSDEC Comment

NYSDEC also request additional time
to perform a detailed review and
analysis of the issues related to this
proposed determination and requests a
copy of the analysis that supports this
action.

USEPA Response

The public was afforded 30 days to
comment on this rulemaking action. The
USEPA does not believe that any
extension of time is necessary as an
adequate comment period has already
been provided.

I11. Final Rulemaking Action

The USEPA is making a final
determination that the Grand Rapids
and Muskegon ozone nonattainment
areas have attained the ozone standard
and continue to attain the standard at
this time. As a consequence of this
determination, the requirements of
section 182(b)(1) concerning the
submission of the 15 percent reasonable
further progress plan and ozone
attainment demonstration and the
requirements of section 172(c)(9)
concerning contingency measures are
not applicable to the area so long as the
area does not violate the ozone
standard.

The USEPA emphasizes that these
determinations are contingent upon the
continued monitoring and continued
attainment and maintenance of the
ozone NAAQS in the affected area.
When and if a violation of the ozone
NAAQS is monitored in the Grand
Rapids or Muskegon nonattainment
areas (consistent with the requirements
contained in 40 CFR Part 58 and
recorded in AIRS), the USEPA will
provide notice to the public in the
Federal Register. Such a violation
would mean that the area would
thereafter have to address the
requirements of section 182(b)(1) and
section 172(c)(9) since the basis for the
determination that they do not apply
would no longer exist.

As a consequence of the
determination that these areas have

attained the NAAQS and that the
reasonable further progress and
attainment demonstration requirements
of section 182(b)(1) and contingency
measure requirement of section
172(c)(9) do not presently apply. These
are no longer requirements within the
meaning of 40 CFR 52.31(c)(1).
Consequently, the sanctions clocks
started by USEPA on January 21, 1994,
for failure to submit SIP revisions
required by the provisions of the Act,
are hereby stopped.

The USEPA finds that there is good
cause for this action to become effective
immediately upon publication because a
delayed effective date is unnecessary
due to the nature of this action, which
is a determination that certain Act
requirements do not apply for so long as
the areas continue to attain the
standard. The immediate effective date
for this action is authorized under both
5 U.S.C. §553(d)(1), which provides that
rulemaking actions may become
effective less than 30 days after
publication if the rule “grants or
recognizes an exemption or relieves a
restriction” and §553(d)(3), which
allows an effective date less than 30
days after publication “‘as otherwise
provided by the agency for good cause
found and published with the rule.”

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., USEPA must
prepare a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, USEPA may
certify that the rule will not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
government entities with jurisdiction
over populations of less than 50,000.
Today’s determination does not create
any new requirements, but suspends the
indicated requirements. Therefore,
because this notice does not impose any
new requirements, | certify that it does
not have a significant impact on small
entities affected.

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(““Unfunded Mandates Act”), signed
into law on March 22, 1995, the USEPA
must prepare a budgetary impact
statement to accompany any proposed
or final rulemaking that includes a
Federal mandate that may result in
estimated costs to State, local, or tribal
governments in the aggregate; or to the
private sector, of $100 million or more.
Section 203 requires the USEPA to
establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule. Under section

205, the USEPA must select the most
cost-effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements.

The USEPA has determined that
today’s final action does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local or tribal
governments in the aggregate, or to the
private sector. This Federal action
imposes no new Federal requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

Under section 307(b)(1) of the Act,
petitions for judicial review of this final
action determining that the Grand
Rapids and Muskegon ozone
nonattainment areas have attained the
NAAQS for ozone and that certain
reasonable further progress and
attainment demonstration requirements
of sections 182(b)(1) and 172(c)(9) no
longer apply must be filed in the United
States Court of Appeals for the
appropriate circuit by September 18,
1995. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See Section
307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Nitrogen oxides,
Ozone, Volatile organic compounds.

Dated: July 12, 1995.

Valdas V. Adamkus,
Regional Administrator.
Part 52, chapter |, title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—[AMENDED)]
1. The authority citation for part 52
continues to read as follows:
Authority: 42 U.S.C. 7401-7671q

Subpart X—Michigan

2. Section 52.1174 is amended by
adding new paragraph (k) to read as
follows:

§52.1174 Control Strategy: Ozone.
* * * * *

(k) Determination—USEPA is
determining that, as of July 20, 1995, the
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Grand Rapids and Muskegon ozone
nonattainment areas have attained the
ozone standard and that the reasonable
further progress and attainment
demonstration requirements of section
182(b)(1) and related requirements of
section 172(c)(9) of the Clean Air Act do
not apply to the areas for so long as the
areas do not monitor any violations of
the ozone standard. If a violation of the
ozone NAAQS is monitored in either
the Grand Rapids or Muskegon ozone
nonattainment area, the determination
shall no longer apply for the area that
experiences the violation.

[FR Doc. 95-17763 Filed 7-19-95; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 95-15]

Radio Broadcasting Services; Pago
Pago, American Samoa

AGENCY: Federal Communications
Commission.

ACTION: Final rule; correction.

SUMMARY: This document contains a
correction to the final regulation
document which was published
Monday, June 19, 1995 (60 FR 32917)
concerning radio broadcasting services
in Pago Pago, American Samoa.

EFFECTIVE DATE: July 20, 1995.

FOR FURTHER INFORMATION CONTACT:

Barbara Chappelle, Publications Branch,
(202) 418-0310.

SUPPLEMENTARY INFORMATION:
Need of Correction

As published, the final regulation
document contains an error in the
closing date.

Correction of Publication

Accordingly, the publication on June
26, 1995 of the final regulations, which
were the subject of FR Doc. 95-15477 is
corrected as follows:

On page 32917, in the second column,
in the DATES section, the closing date for
filing applications should be September
5, 1995 in lieu of September 4, 1995.

Federal Communications Commission.
William F. Caton,

Acting Secretary.

[FR Doc. 95-17727 Filed 7-20-95; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 94-111; RM—-8519]

Radio Broadcasting Services; Ingalls,
KS

AGENCY: Federal Communications
Commission.

ACTION: Final rule; correction.

SUMMARY: This document contains a
correction to the final regulation
document which was published
Monday, June 19, 1995 (60 FR 32917)
concerning radio broadcasting services
in Ingalls, KS.

EFFECTIVE DATE: July 20, 1995.

FOR FURTHER INFORMATION CONTACT:
Barbara Chappelle, Publications Branch,
(202) 418-0310.

SUPPLEMENTARY INFORMATION:
Need of Correction

As published, the final regulation
document contains an error in the
closing date.

Correction of Publication

Accordingly, the publication on June
26, 1995 of the final regulations, which
were the subject of FR Doc. 95-15478 is
corrected as follows:

On page 32917, in the third column,
in the DATES section, the closing date for
filing applications should be September
5, 1995 in lieu of September 4, 1995.
Federal Communications Commission.
William F. Caton,

Acting Secretary.
[FR Doc. 95-17728 Filed 7—20-95; 8:45 am]
BILLING CODE 6712-01-M

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

49 CFR Part 1
[OST Docket No. 1; Amdt. 1-271]
Organization and Delegation of Powers

and Duties; Delegations of Authority to
the Maritime Administrator

AGENCY: Office of the Secretary, DOT.
ACTION: Final rule.

SUMMARY: The Secretary of
Transportation (Secretary) hereby
delegates to the Maritime Administrator
authority from the Administrator of
General Services for the enforcement of
laws and protection of persons and
property at the United States Merchant
Marine Academy located in Kings Point,
New York. This amendment revises
language in subparagraph 1.66(q) to
reflect current delegation of authority.

EFFECTIVE DATE: This rule becomes
effective July 20, 1995.

FOR FURTHER INFORMATION CONTACT:
Richard Weaver, Chief, Division of
Management and Organization,
Maritime Administration, MAR-318,
Room 7225, 400 Seventh Street, SW.,
Washington, DC, 20590, (202) 366-2811
or Steven B. Farbman, Office of the
Assistant General Counsel for
Regulation and Enforcement (C-50),
Department of Transportation, Room
10424, 400 Seventh Street, SW.,
Washington, DC 20590, (202) 366—9306.
SUPPLEMENTARY INFORMATION: The
Maritime Administration (MARAD) has
been delegated authority for law
enforcement and protection of persons
and property at the U.S. Merchant
Marine Academy (USMMA) since 1967,
when the Secretary of Commerce
redelegated to MARAD authority
delegated by the Administrator of
General Services. At that time, MARAD
was assigned to the Department of
Commerce (DOC). In 1981, Public Law
97-31 transferred MARAD to the
Department of Transportation. Section
9(a) of that act provided *‘(a) All orders,
determinations, rules, regulations,
permits, grants, contracts, agreements,
certificates, licenses, and privileges—(1)
Which have been issued, made, granted,
or allowed to become effective by the
President, any Federal department or
agency or official thereof, or by a court
of competent jurisdiction, in the
performance of functions which are
transferred under this Act to the
Secretary of Transportation or the
Department of Transportation, and (2)
which are in effect at the time this Act
takes effect shall continue in effect
according to their terms until modified,
terminated, superseded, set aside, or
revoked in accordance with law by the
President, the Secretary of
Transportation, or other authorized
official, a court of competent
jurisdiction, or by operation of law.”
Thus, the delegation by GSA and
redelegation to MARAD continued in
effect, through the Secretary of
Transportation, until such time as it was
amended or revoked by subsequent
action. The Secretary of Transportation
redelegated the authority to MARAD (49
CFR 1.66(q), 46 FR 47460, 9/28/81,
effective 8/6/81), based on Public Law
97-31. On March 15, 1995, DOC
requested the General Services
Administration to revise DOC’s
delegation to reflect a number of
changes, including the fact that the
USMMA was no longer a responsibility
of DOC. Accordingly, MARAD
requested GSA to formalize the
delegation of authority to the Secretary



37372

Federal Register / Vol. 60, No. 139 / Thursday July 20, 1995 / Rules and Regulations

of Transportation. The GSA’s delegation
to the Secretary of Transportation was
accomplished on May 8, 1995, and is
the basis for this amendment to update
the current delegation and date. The
delegated authority may be
accomplished through appointment of
uniformed personnel as special police,
establishment of rules and regulations
governing conduct on the affected
property, and execution of agreements
with other Federal, State, or local
authorities. The delegation shall remain
in effect through May 1, 2000. Since this
amendment relates to departmental
management, organization, procedure,
and practice, notice and comment are
unnecessary, and the rule may become
effective in fewer than 30 days after
publication in the Federal Register.

List of Subjects in 49 CFR Part 1

Authority delegations (Government
agencies), Organizations and functions
(Government agencies).

In consideration of the foregoing, Part
1 of Title 49, Code of Federal
Regulations, is amended as follows:

PART 1—[AMENDED]

1. The authority citation for Part |
continues to read as follows:

Authority: 49 U.S.C. 322; Pub.L. 101-552,
28 U.S.C. 2672, 31 U.S.C. 3711(a)(2).

2. Section 1.66 is amended by revising
the text of paragraph (q), to read as
follows:

§1.66 Delegations to Maritime
Administrator.
* * * * *

(q) Exercise the authority vested in
the Administrator of General Services
by the Act of June 1, 1948, Pub. L. 80—
566, 62 Stat. 281, 40 U.S.C. 318-318c
and the Federal Property and
Administrative Services Act of 1949, as
amended, 63 Stat. 377, and delegated by
the Administrator of General Services

on May 8, 1995, relating to the
enforcement of laws for the protection
of property and persons at the United
States Merchant Marine Academy,
located in Kings Point, New York. This
may be accomplished through
appointment of uniformed personnel as
special police, establishment of rules
and regulations governing conduct on
the affected property, and execution of
agreements with other Federal, State, or
local authorities. This delegation shall
remain in effect through May 1, 2000;
* * * * *

Issued at Washington, DC this 12th day of
July, 1995.
Federico Penfa,
Secretary of Transportation.
[FR Doc. 95-17911 Filed 7-19-95; 8:45 am]
BILLING CODE 4910-62-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 1138
[DA-95-20]

Milk in the New Mexico-West Texas

Marketing Area; Notice of Proposed
Suspension of Certain Provisions of
the Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed suspension of rule.

SUMMARY: This document invites written
comments on a proposal that would
continue the suspension of certain
segments of the pool plant and producer
milk definitions of the New Mexico-
West Texas order for a two-year period.
Associated Milk Producers, Inc. (AMPI),
a cooperative association that represents
a majority of the producers who supply
milk to the market, has requested
continuation of the suspension. The
cooperative asserts that continuation of
the suspension is necessary to insure
that dairy farmers who have historically
supplied the New Mexico-West Texas
order will continue to have their milk
priced under the order without
incurring costly and inefficient
movements of milk.

DATES: Comments are due no later than
August 21, 1995.

ADDRESSES: Comments (two copies)
should be filed with the USDA/AMS/
Dairy Division, Order Formulation
Branch, Room 2971, South Building,
P.O. Box 96456, Washington, DC 20090—
6456.

FOR FURTHER INFORMATION CONTACT:
Clifford M. Carman, Marketing
Specialist, USDA/AMS/Dairy Division,
Order Formulation Branch, Room 2971,
South Building, P.O. Box 96456,
Washington, DC 20090-6456, (202) 720—
9368.

SUPPLEMENTARY INFORMATION: The
Regulatory Flexibility Act (5 U.S.C.
601-612) requires the Agency to
examine the impact of a proposed rule

on small entities. Pursuant to 5 U.S.C.
605(b), the Administrator of the
Agricultural Marketing Service has
certified that this proposed rule would
not have a significant economic impact
on a substantial number of small
entities. This rule would tend to ensure
that dairy farmers would continue to
have their milk priced under the order
and thereby receive the benefits that
accrue from such pricing.

The Department is issuing this
proposed rule in conformance with
Executive Order 12866.

This proposed rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. This rule is not intended
to have a retroactive effect. If adopted,
this proposed rule will not preempt any
state or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with the rule.

The Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), provides that
administrative proceedings must be
exhausted before parties may file suit in
court. Under section 608c(15)(A) of the
Act, any handler subject to an order may
file with the Secretary a petition stating
that the order, any provisions of the
order, or any obligation imposed in
connection with the order is not in
accordance with law and request a
modification of an order or to be
exempted from the order. A handler is
afforded the opportunity for a hearing
on the petition. After a hearing, the
Secretary would rule on the petition.
The Act provides that the district court
of the United States in any district in
which the handler is an inhabitant, or
has its principal place of business, has
jurisdiction in equity to review the
Secretary’s ruling on the petition,
provided a bill in equity is filed not
later than 20 days after the date of the
entry of the ruling.

Notice is hereby given that, pursuant
to the provisions of the Agricultural
Marketing Agreement Act, the
suspension of the following provisions
of the order regulating the handling of
milk in the New Mexico-West Texas
marketing area is being considered for
the months of October 1, 1995, through
September 30, 1997:

1.In 81138.7, paragraph (a)(1), the
words “including producer milk
diverted from the plant,”;

2.In 81138.7, paragraph (c), the
words ‘35 percent or more of the
producer’’; and

3.1n §1138.13(d), paragraphs (1), (2),
and (5).

All persons who want to submit
written data, views or arguments about
the proposed suspension should send
two copies of their views to the USDA/
AMS/Dairy Division, Order Formulation
Branch, Room 2971, South Building,
P.O. Box 96456, Washington, DC 20090—
6456, by the 30th day after publication
of this notice in the Federal Register.

All written submissions made
pursuant to this notice will be made
available for public inspection in the
Dairy Division during regular business
hours (7 CFR 1.27(b)).

Statement of Consideration

The proposed suspension would
continue the current suspension of
segments of the pool plant and producer
milk definitions under the New Mexico-
West Texas order. The provisions that
are suspended limit the pooling of
diverted milk. The proposed suspension
would be in effect from October 1995
through September 1997. The current
suspension will expire September 30,
1995.

The proposed suspension would
continue the suspension of the
following:

1. The requirement that milk diverted
to a nonpool plant be considered a
receipt at the distributing plant from
which it was diverted;

2. The requirement that a cooperative
must deliver at least 35 percent of its
milk to pool distributing plants in order
to pool a plant that the cooperative
operates which is located in the
marketing area and is neither a
distributing plant nor a supply plant;

3. The requirement that a producer
must deliver one day’s production to a
pool plant during the months of
September through January to be
eligible to be diverted to a nonpool
plant;

4. The provision that limits a
cooperative’s diversions to nonpool
plants to an amount equal to the milk
it caused to be delivered to, and
physically received at, pool plants
during the month; and

5. The provision that excludes from
the pool milk diverted from a pool plant
to the extent that it would cause the
plant to lose its status as a pool plant.

The continuation of the current
suspension was requested by Associated
Milk Producers, Inc., a cooperative
association that represents a substantial
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number of dairy farmers who supply the
New Mexico-West Texas market. The
cooperative stated that marketing
conditions have not changed since the
provisions were suspended in 1993, and
therefore should be continued until
restructuring of the order can be
achieved through the formal rulemaking
process.

The cooperative states that the
continuation of the current suspension
is necessary to insure that dairy farmers
who have historically supplied the New
Mexico-West Texas market will
continue to have their milk priced
under this order. In addition, they
maintain that the suspension would
continue to provide handlers the
flexibility needed to move milk supplies
in the most efficient manner and to
eliminate costly and inefficient
movements of milk that would be made
solely for the purpose of pooling the
milk of dairy farmers who have
historically supplied the market.

Accordingly, it may be appropriate to
suspend the aforesaid provisions from
October 1, 1995, through September 30,
1997.

List of Subjects in 7 CFR Part 1138

Milk marketing orders.
The authority citation for 7 CFR Part
1138 continues to read as follows:
Authority: 7 U.S.C. 601-674.
Dated: July 14, 1995.
Lon Hatamiya,

Administrator, Agricultural Marketing
Service.

[FR Doc. 95-17861 Filed 7-19-95; 8:45 am]
BILLING CODE 3410-02-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 2, 50, and 51

RIN 3150-AE96

Decommissioning of Nuclear Power
Reactors

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The Nuclear Regulatory
Commission is proposing to amend its
regulations on the decommissioning
procedures that lead to the termination
of an operating license for nuclear
power reactors and release of the
property. The proposed amendments
would clarify ambiguities in the current
rule and codify practices which have
been used for other licensees on a case-
by-case basis. Some proposed
amendments have also been made for

purposes of clarification and procedural
simplification for non-power reactors.
DATES: The comment period expires
October 18, 1995. Comments received
after this date will be considered if it is
practical to do so, but the Commission
is able to assure consideration only for
comments received on or before this
date.

ADDRESSES: Submit comments to: The
Secretary of the Commission, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, Attention:
Docketing and Service Branch. Copies of
comments received may be examined at
the NRC Public Document Room, 2120
L Street NW. (Lower Level),
Washington, DC.

For information on submitting
comments electronically, see
SUPPLEMENTARY INFORMATION.

FOR FURTHER INFORMATION CONTACT: Dr.
Carl Feldman, Office of Nuclear
Regulatory Research, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555, telephone (301)-415-6194,
Anthony W. Markley, Office of Nuclear
Reactor Regulation, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555, telephone (301)-415-1169, or
Bradley W. Jones, Office of the General
Counsel, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
telephone (301) 415-1628.

SUPPLEMENTARY INFORMATION:
Electronic Access

Comments may be submitted
electronically, in either ASCII text or
Word Perfect format (version 5.1 or
later), by calling the NRC Electronic
Bulletin Board on FedWorld. The
bulletin board may be accessed using a
personal computer, a modem, and one
of the commonly available
communication software packages, or
directly via Internet. Background
documents on the rulemaking are also
available for downloading and viewing
on the bulletin board.

If using a personal computer and
modem, the NRC subsystem on
FedWorld can be accessed directly by
dialing the toll free number: 1-800—
303-9672. Communication software
parameters should be set as follows:
parity to none, data bits to 8, and stop
bits to 1 (N,8,1). Use ANSI or VT-100
terminal emulation. The NRC
rulemaking subsystems can then be
accessed by selecting the “Rules Menu”
option from the “NRC Main Menu.” For
further information about options
available for NRC at FedWorld, consult
the *““Help/Information Center” from the
“NRC Main Menu.” Users will find the
“FedWorld Online User’s Guides”
particularly helpful. Many NRC

subsystems and databases also have a
“Help/Information Center’ option that
is tailored to the particular subsystem.

The NRC subsystem on FedWorld can
also be accessed by a direct dial phone
number for the main FedWorld BBS:
703-321-3339; Telnet via Internet:
fedworld.gov (192.239.92.3); File
Transfer Protocol (FTP) via Internet:
ftp.fedworld.gov (192.239.92.205); and
World Wide Web using the “Home
Page”: www.fedworld.gov (this is the
Uniform Resource Locator (URL)).

If using a method other than the
NRC'’s toll free number to contact
FedWorld, then the NRC subsystem will
be accessed from the main FedWorld
menu by selecting “F—Regulatory,
Government Administration and State
Systems’’ or by entering the command
“/go nrc”’ at a FedWorld command line.
At the next menu select “*A—Regulatory
Information Mall,” and then select “A—
U.S. Nuclear Regulatory Commission”
at the next menu. If you access NRC
from FedWorld’s ““Regulatory,
Government Administration” menu,
then you may return to FedWorld by
selecting the “Return to FedWorld”
option from the “NRC Main Menu.”
However, if you access NRC at
FedWorld by using NRC’s toll-free
number, then you will have full access
to all NRC systems, but you will not
have access to the main FedWorld
system. For more information on NRC
bulletin boards call Mr. Arthur Davis,
Systems Integration and Development
Branch, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, telephone (301) 415-5780; e-mail
AXD3@nrc.gov.

I. Background.

11. Existing Regulatory Framework and Need
for the Amendments.

I11. Clarification of the Applicability of 10
CFR Part 50 to Permanently Shutdown
Nuclear Power Plants.

IV. Criminal Penalties Provisions.

I. Background

When the decommissioning
regulations were published and adopted
onJune 27, 1988 (53 FR 24018), it was
assumed that the majority of nuclear
power reactor licensees would
decommission at the end of the
operating license. Since that time a
number of licensees have shut down
prematurely without previously having
submitted a decommissioning plan. In
addition, these licensees have requested
exemptions from certain operating
requirements because, without fuel
present in the reactor, they are no longer
needed. Each of these cases has been
handled individually without clearly
defined generic requirements.
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The Commission is proposing to
amend the decommissioning regulations
in 10 CFR Parts 2, 50, and 51 to clarify
ambiguities in the current regulations
and to codify procedures and
terminology that have been used in a
number of specific cases. The
Commission believes that the proposed
amendments would enhance efficiency
and uniformity in the decommissioning
process for nuclear power reactors. The
proposed amendments would allow for
greater public participation in the
decommissioning process and furnish
the licensed community and the public
a better understanding of the process as
the operating personnel at a nuclear
power reactor facility undergo the
transition from an operating
organization to a decommissioning
organization. This rulemaking would
address the process which begins with
a licensee’s decision to permanently
cease operations at the facility and
concludes with the Commission’s
approval of license termination. These
rule revisions would reduce regulatory
burden while providing greater
flexibility for implementing
decommissioning activities. This would
result in resource savings through a
more efficient and uniform regulatory
process.

The conceptual approach the
Commission has chosen divides power
reactor decommissioning activities into
phases |, Il, and Ill. Phase | commences
with the effective date of permanent
cessation of operations and deals with
those licensee activities that the licensee
undertakes before placing the power
reactor in a storage mode. Phase 1l deals
with licensee activities during the
storage period, and Phase Il deals with
the activities the licensee undertakes to
terminate the license. The
implementation of this approach
comprises the following aspects. During
Phase I, certifications would be
provided to the NRC that the licensee
has permanently ceased operations and
permanently removed all fuel from the
reactor vessel. At this time, the licensee
would be prohibited by regulation from
operating the reactor. The proposed rule
would also make changes to Part 50
requirements to reflect the non-
operating status of the facility during
the decommissioning process. The
licensing fee would also be substantially
reduced because the license would not
meet the definition of an “operating
license” as defined in 10 CFR 171.5.
Based on these proposed regulatory
changes a power reactor licensee would
no longer need to obtain a possession
only license amendment (POLA) to
obtain regulatory relief when

permanently shut down, as currently
must be done. However, for non-power
reactor licensees, a POLA would still be
issued.

Although no major decommissioning
activities, as defined in 10 CFR 50.2,
would be allowed initially, limited
licensee decommissioning trust funds
would be made available for planning
purposes and early activities. The
remaining decommissioning funds
would be made available after submittal
to the NRC of the licensee’s detailed
decommissioning cost estimate. Before
undertaking major decommissioning
activities, the licensee would be
required to provide the NRC with a
post-shutdown decommissioning
activities report (PSDAR) that provides
a schedule of planned decommissioning
activities, an estimate of the
decommissioning costs expected to be
incurred, and a discussion of
environmental impacts of
decommissioning. The NRC, within a 90
day period, would inform the public of
the licensee’s intent to decommission,
make the PSDAR available for public
comment, and hold a public meeting in
the vicinity of the site to describe the
planned activities and hear additional
public comments. The public meeting
will normally be held at least 30 days
before the 90 day period of time ends.
This process will allow closer NRC
oversight and better public knowledge
of these activities.

After this 90 day period of time, the
licensee could begin major
decommissioning (i.e., dismantlement)
activities as allowed under the current
10 CFR 50.59, unless the NRC
interposes an objection. Additional
criteria would be added to §50.59
specifically pertinent to
decommissioning activities. Further,
should the licensee make any significant
changes to the PSDAR activities and
schedules, which NRC anticipates may
occur as a result of such factors as
utilization of new decommissioning
technology or access to low-level waste
facilities, the licensee would be required
to give NRC prior notice before
implementing those changes.

After an optional period of storage
(Phase 1), Phase Il would be initiated
when the licensee’s application to
terminate the license and license
termination plan were received by the
NRC. At this time, a supplemental
environmental report would also be
required if there were the possibility of
significant environmental impacts not
previously covered in other
environmental impact statements. The
Commission would notice receipt of this
information and provide opportunity for
a hearing, under Subpart L of 10 CFR

2.1201, on the license termination plan.t
The Commission would also hold a
public meeting in the vicinity of the

site, in a similar manner to the one held
for the PSDAR. Once the licensee had
completed implementation of the
termination plan and the Commission
had verified that the licensee had
satisfactorily implemented the
termination plan then, as in the existing
rule, the Commission would terminate
the license. Any Subpart L hearing for
the license termination plan amendment
must be completed prior to license
termination.

Three aspects of these proposed
regulatory changes that can affect both
power and non-power reactor facilities
are addressed in the proposed rule for
purposes of clarification. The first
provides that environmental
requirements for conditional release
situations be explicitly considered (10
CFR 51), based on the proposed
decommissioning residual radioactivity
criteria rule (59 FR 43200 August 22,
1994). The second clarifies that a license
that has expired is not terminated until
the Commission terminates it and
further clarifies what conditions prevail
under such circumstances. The third
clarifies that existing technical
specifications for reactors that are not
authorized to operate will remain
effective until removed or modified by
license amendment.

Additionally, an aspect of these
proposed regulatory changes that affects
non-power reactor facilities is addressed
in the proposed rule for purposes of
procedural simplification. The
requirement in the current rule that
preliminary decommissioning plans be
submitted five years prior to permanent
shutdown or license expiration has been
changed to 2 years to take more realistic
account of the planning time periods
necessary for non-power reactor
facilities.

Finally, also for purposes of
procedural simplification, an aspect of
these proposed regulatory changes that
affects both power and non-power
reactor facilities is that the approved
decommissioning plan for the non-
power reactor facilities or the approved
license termination plan for the power
reactor facilities be made part of the
FSAR. This affords the licensee
flexibility in making certain changes to
these plans without a formalized

1The Subpart L process will be used and the 10
CFR 50 license will be terminated only if spent fuel
has been removed from the 10 CFR Part 50 licensed
site to another authorized facility. If spent fuel
remains on the Part 50 site at the time of license
termination plan submittal, the Subpart G process
will be used.
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amendment process which would
otherwise be necessary.

On August 22, 1994 (59 FR 43200),
the NRC published a proposed rule on
radiological criteria for
decommissioning for comment. Section
20.1406(b) of the proposed rule would
require that a Site Specific Advisory
Board (SSAB) be convened in cases
where a licensee proposes to request
restricted release of the site. On
December 6-8, 1994, a workshop on this
issue was held in Washington, DC. The
objective of the workshop was to
conduct a discussion among affected
interests on the implementation of the
SSAB requirement. The current rule is
not primarily intended to address the
comments on the radiological criteria
rule for decommissioning. However, the
staff was cognizant of the comments
made in that workshop and the language
contained in this proposed rule does
address the concern for early public
information and participation raised in
that forum. The staff will more directly
address the workshop comments in the
development of the final rule on the
radiological criteria for
decommissioning. If finalization of the
radiological criteria rule requires any
modifications to the current proposed
rule, those modifications will be made
as part of the radiological criteria rule
development process.

11. Existing Regulatory Framework and
Need for the Amendments

The Commission has examined the
present regulatory framework for
decommissioning, largely contained
within 10 CFR 50.82, with additional
requirements in 10 CFR 50.75, 51.53,
and 51.95, as well as the 10 CFR 50
technical requirements, to ascertain the
appropriate regulatory path to take that
would ameliorate current licensing
concerns without compromising health
and safety.

The current rule requires a licensee to
submit a preliminary decommissioning
plan 5 years before permanent cessation
of operations, with a site-specific cost
estimate, and an adjustment of financial
assurance funds. A detailed
decommissioning plan must be
submitted to the NRC within 2 years
after permanent cessation of operations.
At that time, a supplemental
environmental report must also be
submitted to the NRC describing any
substantive environmental impacts that
are anticipated but not already covered
in other environmental impacts
documents. The detailed
decommissioning plan contains an
updated site-specific cost estimate with
decommissioning funds adjusted in an
external trust to make up for any

shortfall. Currently, prior to approval of
the decommissioning plan by the
Commission, no decommissioning trust
funds can be used (although case-
specific exceptions have been made).
Finally, aside from the licensee
voluntarily informing the public about
decommissioning activities, very
limited public input or participation is
formally required in the current rules.
However, public meetings and informal
hearings have been held for plants
undergoing decommissioning for case-
specific situations.

The proposed rule would preserve the
substantive elements of the current
regulations, provide for greater public
participation in the decommissioning
process, and allow the licensee to
perform decommissioning activities
provided certain constraints are met.
The proposed rule would make the
decommissioning process more
responsive to current licensing needs
and improve the process in the areas of
understandability, efficiency, and
uniformity.

During the Phase | process, proposed
§50.82(a) provides that, within 2 years
of permanently ceasing operations, a
post-shutdown decommissioning
activities report (PSDAR) must be
submitted to the NRC. The PSDAR
would include a description of the
licensee’s planned decommissioning
activities and a schedule for their
accomplishment, an estimate of
expected costs, and a discussion
addressing whether or not the
environmental impacts associated with
site-specific decommissioning activities
will be bounded by existing
environmental impact statements. Upon
receipt of the PSDAR, the NRC will
announce in the Federal Register
receipt of the report, make the PSDAR
available for public comment, and
announce the location and time of a
public meeting to be held in the vicinity
of the reactor facility site to discuss the
licensee’s plans.2 Section 50.82(a)
further states that after the NRC receives
certification of permanent removal of
the fuel from the reactor vessel and 90
days after the NRC receives the PSDAR,
the licensee may begin to perform major
decommissioning activities if the
activities meet the requirements in
§50.59. This would generally occur 30
days after the public meeting.

The provisions of §50.59 presently
allow the licensee to make changes to
the facility during operation without
express NRC approval if these changes

2There is nothing that prevents a licensee from
developing and submitting the PSDAR and the NRC
from holding the public meeting prior to the
permanent cessation of operations.

meet the conditions listed in §50.59,
and the licensee prepares and maintains
a written safety evaluation that provides
the basis for their determination that the
planned changes meet the criteria
specified in the regulation. The NRC
inspects these evaluations periodically
to ensure that the licensee is complying
with the regulation. To ensure that
licensees adequately address the unique
circumstances associated with
decommissioning activities, the
Commission is proposing to include
additional criteria for the use of §50.59
during decommissioning. The criteria
would apply to both power and non-
power reactors, although non-power
reactor licensees could not perform
major decommissioning activities until
they had an approved decommissioning
plan—as in the current rule. The
Commission proposes that in using the
§50.59 process for post-shutdown
activities the licensee must meet the
following criteria which provide that
the proposed activities must not: (1)
Foreclose release of the site for possible
unrestricted use, (2) significantly
increase decommissioning costs, (3)
cause any significant environmental
impact not previously reviewed, or (4)
violate the terms of the licensee’s
existing license. To undertake any
activity that would not meet these
criteria, the licensee must submit a
license amendment request, as is
currently the requirement under
§50.59(c).

The Commission proposes to codify
the position embodied in the draft
policy statement “Use of
Decommissioning Trust Funds Before
Decommissioning Plan Approval” (59
FR 5216; February 3, 1994) that the
licensee should be allowed to use
decommissioning trust funds subject to
certain criteria. The criteria presented in
the draft policy statement have been
modified in the proposed rule in
response to public comments. The
Commission recognizes the need for the
licensee to provide adequate financial
assurance to complete decommissioning
at any time during operation, up to and
including the termination of license,
and is proposing criteria, along with
criteria that specify when and how
much of these trust funds can be used,
to ensure that licensees maintain
adequate funds to complete
decommissioning. In accordance with
the current rule, the Commission
proposes to retain, under § 50.75(f), the
requirement for site-specific cost
estimates 5 years before and within 2
years after the licensee’s declaration of
permanent cessation of operations. (For
non-power reactors, the Commission
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proposes to require, under § 50.75(f),
that a preliminary decommissioning
plan be submitted 2 years rather than
the current 5 years before permanent
cessation of operations because this is a
more realistic timing requirement for
non-power reactors.) Once the NRC has
received the licensee’s certification of
permanent cessation of operations,
decommissioning trust funds could be
used by the licensee. However, the
withdrawal of funds would be subject to
the following criteria: (1) The
withdrawals are for expenses for
legitimate decommissioning activities
consistent with the definition of
decommissioning in 850.2; (2) The
expenditure would not reduce the value
of the decommissioning trust below an
amount necessary to place and maintain
the licensee’s reactor in a safe storage
condition if unforeseen conditions or
expenses arise and; (3) The withdrawals
would not inhibit the ability of the
licensee to complete funding of any
shortfalls in the decommissioning trust
needed to ensure the availability of
funds to ultimately release the site and
terminate the license.

The proposed rule would permit,
under §50.82(a)(7), that 3 percent of the
generic decommissioning cost amount,
specified in §50.75, could be used by
the licensee initially for
decommissioning planning. Following
the 90-day waiting period after the NRC
has received the licensee’s PSDAR and
upon certification of permanent removal
of fuel from the reactor vessel, an
additional 20 percent could be used to
commence major decommissioning
activities. Finally, the proposed rule
would require a site-specific cost
analysis to be submitted to the NRC
prior to the licensee being permitted to
use any funding in excess of 23 percent
of the generic cost estimate, and, in any
case, within 2 years of permanent
cessation of operations.

After an optional period of storage
(Phase Il of the decommissioning
process), §50.82(a)(8) of the proposed
rule would require the licensee to
complete decommissioning by
submitting an application to terminate
the license along with a license
termination plan. This would initiate
Phase Il of the decommissioning
process. This process is similar to the
requirements in the current rule for a
power reactor licensee that has
permanently ceased operations and
decides to go into a storage mode. The
current rule allows a less detailed
decommissioning plan initially, with
the more detailed plan nearer to the
completion of decommissioning because
more accurate planning can be
accomplished. The termination plan

would contain similar elements for
consideration as the current rule
requires. In particular, the proposed rule
would require that the termination plan
contain a site characterization, a
description of remaining dismantlement
activities (if any), plans for site
remediation, detailed plans for the final
radiation survey, a description of the
end use of the site (if restricted), an
updated site-specific analysis of
remaining decommissioning costs, and a
supplement to the environmental report,
as required by §51.53, that describes
any new information or significant
environmental change associated with
the licensee’s proposed
decommissioning activities.

The NRC would notice receipt of the
license termination plan as a license
amendment, conduct a public meeting
in the vicinity of the site, and provide
opportunity for a 10 CFR part 2, subpart
L, hearing, as specified in §2.1201(a)(3),
if the spent fuel had been removed from
the 10 CFR part 50 licensed site and
transferred to an authorized facility.
Otherwise, there would be opportunity
for a 10 CFR part 2, subpart G, hearing,
as provided for in the current rules. The
license could not be terminated if fuel
were located on the site covered by the
10 CFR part 50 license. The Subpart L
hearing is appropriate for the nature of
a permanently shutdown facility where
the spent fuel has been removed from
the 10 CFR part 50 site and transferred
to an authorized facility, since the
defueled site is analogous to materials
licensees that typically use Subpart L
hearings for license amendments.
Appropriate conforming amendments
have been proposed for 10 CFR 2.1205
and 50.91 to reflect the application of
subpart L hearings to 10 CFR part 50
license amendments following removal
of the fuel from the 10 CFR part 50
licensed site and transfer to an
authorized facility. Section 50.82(a)(9)
would specify that the Commission
would approve the termination plan and
the plan would become part of the
FSAR. (Similarly, for non-power
reactors, the decommissioning plan
would become part of the FSAR or
equivalent.) As in the current rule, the
licensee would then execute the plan
and, after this was accomplished and
verified by the NRC, the Commission
would terminate the license.

In order to clear up various
ambiguities in the current rule regarding
power reactors, definitions of
permanent cessation of operations,
permanent removal of fuel from the
reactor vessel, major decommissioning
activity, major radioactive components
and certified fuel handler, would be
codified in §50.2. Because a licensee

could choose to undertake major
decommissioning activities at the
reactor facility 90-days after the NRC
receives the PSDAR, it is important to
define what ““major decommissioning
activity” means. The definition chosen
is, for a nuclear power reactor, any
activity that results in permanent
removal of major radioactive
components, permanently modifies the
structure of the containment, or results
in dismantling components for
shipment containing greater than class C
waste. Accordingly, “major radioactive
components” would be defined for a
nuclear power reactor to comprise the
reactor vessel and internals, steam
generators, pressurizers, large bore
reactor coolant system piping, and other
large components that are radioactive.

Written communication requirements
for licensee permanent cessation of
operations and permanent removal of
fuel from the reactor vessel would be
specified in §§50.4(b) (8) and (9). The
licensee would be required to state the
date on which operations will cease, or
have ceased, in its certification of
permanent cessation of operations. The
licensee, in its certification regarding
permanent removal of fuel from the
reactor vessel, would state the date on
which the fuel assemblies were removed
and their disposition.

Because of previous case-specific
requests the NRC has received from
licenses for exemptions from operating
requirements in recognition of the
permanent shutdown of the facility and
permanent removal of fuel from the
reactor vessel, the Commission has
undertaken an analysis to determine the
appropriateness of applying certain 10
CFR part 50 requirements during the
post-shutdown period of the facility.
The results of a portion of that study are
presented in Section Il1 of this rule.

This proposed rulemaking primarily
addresses power reactor facilities
because, unlike non-power reactor
facilities, a delay of up to 60 years
between the time of permanent
cessation of operations and license
termination can occur. Such a situation,
especially under circumstances of
premature closure, requires special
regulatory consideration to deal with
licensee decommissioning activities in a
timely, efficient, and uniform manner.
However, there are three aspects of
these proposed regulatory changes that
can affect both power and non-power
reactor facilities. These aspects are
addressed in the proposed rule for
purposes of clarification. The proposed
rule includes requirements for
conditional release situations, as
discussed in the proposed
decommissioning residual radioactivity
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criteria rule (59 FR 43200; August, 22,
1994). Proposed §51.53(b) (and
correspondingly, under proposed
§51.95 for NRC staff requirements)
states that environmental considerations
of the decommissioning activities must
be explicitly considered during the
licensee’s request for decommissioning
plan or license termination plan
approval. Proposed §50.51(b) states that
a license that has expired is not
terminated until the Commission
notifies the licensee in writing that the
license is terminated. The proposed
requirement further states that during
any period of continued effectiveness
beyond the licensee’s stated expiration
date, the licensee: (1) Is prohibited from
operating the production or utilization
facility; (2) Must limit activities to
actions necessary to decommission and
decontaminate the facility, or actions
necessary to maintain the facility,
including the storage, control and
maintenance of the spent fuel in a safe
condition and; (3) Must conduct
activities in accordance with all other
restrictions applicable to the facility in
NRC regulations and provisions of the
specific part 50 license for the facility.
This provision is consistent with NRC
requirements for other licensees and
avoids any gaps in the licensing of
regulated facilities. This same rationale
applies to both power and non-power
reactors. Accordingly, this clarification
would also pertain to non-power
reactors. Finally, proposed §50.36(c)(6)
and (e) clarify that for reactors that are
not authorized to operate, existing
technical specifications will remain
effective until removed or modified by
license amendment.

I11. Clarification of Applicability of 10
CFR Part 50 to Permanently Shutdown
Nuclear Power Plants

Once a decision has been made to
permanently cease operations of a
nuclear power reactor, the proposed
rule would require that the licensee
must notify the NRC, by certification,
that the nuclear power reactor has
ceased operations and that fuel has been
permanently removed from the reactor
vessel. Then, by NRC regulation, the
licensee’s authority to operate the
reactor or to maintain or place fuel in
the reactor would be removed, as
specified in proposed §50.82(a). This
non-operating status would provide a
basis to remove regulatory requirements
that are no longer necessary to protect
the public health and safety.

Licensees have historically pursued
relief from these requirements by means
of obtaining license amendments and
exemptions. This process has placed
significant resource burdens on both

licensees and the Commission. After a
nuclear power reactor is permanently
shutdown and awaiting or undergoing
decommissioning, certain regulations,
which are based on power operation, are
no longer necessary. Other regulations
may have limited applicability but
require modification to appropriately
address the concerns associated with
the permanently shut down condition.
The Commission proposes to amend a
number of the regulations contained in
10 CFR part 50 to clarify their
applicability to permanently shutdown
nuclear power reactors.

The following paragraphs discuss
technical requirements that have been
determined to have limited or no
applicability and require clarification or
modification of their applicability to
permanently shutdown nuclear power
reactors. Once the technical review is
completed, future rulemaking may be
forthcoming to address the applicability
of additional technical requirements to
non-operating reactors.

A. Technical Specifications

The requirements for technical
specifications are found in 10 CFR
50.36. The applicability of 10 CFR 50.36
to the operational phase of a nuclear
reactor is clearly understood. However,
the existing regulation has caused
uncertainty as to its applicability to the
permanently shutdown and
decommissioning phase of a nuclear
power reactor. The Commission is
proposing to amend 10 CFR 50.36 to
clearly indicate that the controls, limits,
and requirements established by the
technical specifications are a continuing
part of the license in the permanently
shutdown and decommissioning phase
of a nuclear reactor. The Commission
recognizes that technical specifications
pertinent to the operational phase will
need to be revised and amended to
reflect plant conditions and safety
concerns associated with permanent
cessation of operations and permanent
removal of the fuel from the reactor
vessel. Existing technical specifications
will remain effective until removed or
modified by license amendment.

B. Technical Specifications for Effluents

Effluent technical specifications are
found in 10 CFR 50.36a and Appendix
I. The applicability of 10 CFR 50.36a
and Appendix | to the operational phase
of a nuclear power plant is clearly
understood. However, the existing
regulation has caused uncertainty as to
its applicability to the permanently
shutdown and decommissioning phase
of a nuclear power plant. The
Commission is proposing to amend 10
CFR 50.36a and Appendix | to clearly

indicate that the controls, limits, and
requirements for controlling radiological
effluents are also required during the
permanently shut down and
decommissioning phase of a nuclear
power plant.

C. Environmental Conditions

Requirements associated with
environmental conditions are found in
10 CFR 50.36b. The applicability of 10
CFR 50.36b to the operational phase of
a nuclear power plant is clearly
understood. However, the existing
regulation has caused uncertainty as to
its applicability to the permanently
shutdown and decommissioning phase
of a nuclear power plant. The
Commission is proposing to amend 10
CFR 50.36b to clearly indicate that
conditions to protect the environment
remain a part of the license and are
required during the permanently
shutdown and decommissioning phase
of a nuclear power plant.

D. Combustible Gas Control

The combustible gas control
requirements are found in 10 CFR 50.44.
These requirements were instituted to
improve hydrogen management in light
water reactor (LWR) facilities and to
provide specific design and other
requirements to mitigate the
consequences of accidents resulting in a
degraded core. The requirements focus
on the capability for measuring
hydrogen concentration, ensuring a
mixed atmosphere, and controlling
combustible gas mixtures following a
loss of coolant accident (LOCA). The
concern for hydrogen generation during
a LOCA does not exist with the
permanently shutdown power reactor. A
nuclear power plant that has
permanently ceased operations and
permanently removed all of its fuel
outside of primary containment no
longer presents challenges to the reactor
pressure vessel and primary
containment from accident-generated
combustible gases, and such concerns
are no longer an issue. Therefore, the
Commission is proposing to amend the
requirements in 10 CFR 50.44 to
indicate its nonapplicability to this
situation.

E. Emergency Core Cooling Systems
(ECCS) Acceptance Criteria

The acceptance criteria for ECCS for
LWRs are found in 10 CFR 50.46 and in
Appendix K. These regulations require
that the ECCS be designed to provide for
long term cooling by limiting post
LOCA peak cladding temperature, clad
oxidation, and hydrogen generation to
specified values. Without fuel in the
vessel, ECCS systems are not required
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because a design basis LOCA could not
occur. Therefore, the Commission is
proposing to amend 10 CFR 50.46 and
Appendix K to indicate their
nonapplicability to a nuclear power
reactor facility that has permanently
ceased operations and has permanently
removed fuel from the reactor vessel.

F. Fire Protection

Section 50.48 does not address fire
protection for power reactor facilities
that have permanently ceased
operations and permanently removed
fuel from the reactor vessel. However,
the facility still remains radioactively
contaminated and may (and most likely
will) maintain fuel at the facility.
Section 50.48(f) has been added to the
proposed amendments to require
licensees that have permanently ceased
operations to maintain a fire protection
program. The proposed rule permits the
licensee to make changes to the fire
protection program without NRC
approval if these changes do not reduce
the effectiveness of fire protection for
facilities, systems and equipment which
could result in a radiological hazard,
taking into account the
decommissioning plant conditions and
activities.

G. Environmental Qualification

The regulations for equipment
qualification (EQ) are found in 10 CFR
50.49. The regulations cover that
portion of equipment important to
safety commonly referred to as “‘safety
related.” Safety related structures,
systems, and components (SSCs) are
those that are relied upon to remain
functional during and following design
basis events to ensure: (1) The integrity
of the reactor coolant pressure
boundary, (2) the capability to shut
down the reactor and maintain itin a
safe condition, and (3) the capability to
prevent or mitigate the consequences of
accidents that could result in potential
offsite exposures comparable to the
guidelines of 10 CFR Part 100. Design
basis events are defined as conditions of
normal operation of the reactor,
including anticipated operational
occurrences, design basis accidents,
external events, and natural
phenomena, for which the plant must be
designed to ensure the functions (1)
through (3).

The EQ rule is clearly limited to
electrical equipment that must function
during design basis events. In response
to comments on the final rule, (48 FR
2729, January 21, 1983), the
Commission noted that the EQ rule does
not cover the electric equipment located
in a mild environment. With permanent
cessation of operations and permanent

removal of fuel from the reactor vessel,
the harsh environment associated with
LOCA accidents can no longer occur.
Therefore, the Commission is proposing
to amend 10 CFR 50.49 to indicate its
nonapplicability to a nuclear power
reactor facility licensed under these
conditions.

H. Containment Leakage Testing

In 10 CFR 50.54, paragraph (0)
requires that primary containments for
water cooled reactors be subject to the
requirements of 10 CFR Part 50,
Appendix J. This appendix requires
periodic testing to verify the leak-tight
integrity of the primary containment
and those systems and components that
penetrate the containment. The primary
containment of an operating reactor is
one of several fission product barriers
designed to protect the public health
and safety in the event of a design basis
accident such as a LOCA. Once a
nuclear power reactor permanently
ceases operations, the fuel is removed
from the reactor vessel and placed in the
spent fuel pool or an independent spent
fuel storage installation (ISFSI). After
the fuel has been removed from the
reactor vessel, a LOCA can no longer
occur. Therefore, leakage testing of the
containment is no longer necessary. As
a result, the Commission is proposing to
amend 10 CFR 50.54(0) to indicate its
nonapplicability to a nuclear power
reactor facility that has permanently
ceased operations and has permanently
removed fuel from the reactor vessel.

I. Emergency Actions

In 10 CFR 50.54(x) a licensee is
allowed to take reasonable actions that
may depart from a license condition or
technical specification in an emergency.
This is permitted when action is
immediately needed to protect the
public health and safety and no actions
consistent with license conditions and
technical specifications that can provide
adequate or equivalent protection are
immediately apparent.

These regulations serve to ensure that
emergency action decisions necessary to
protect the public health and safety are
made by an individual who has both the
requisite knowledge and plant
experience. The licensed senior operator
at an operating nuclear power reactor
has the requisite knowledge and
experience to evaluate plant conditions
and make these judgments.

The Commission is proposing to
amend 10 CFR 50.54(y) to permit a
certified fuel handler at nuclear power
reactors that have permanently ceased
operations and permanently removed
fuel from the reactor vessel, subject to
the requirements of §50.82(a) and

consistent with the proposed definition
of “Certified Fuel Handler” specified in
§50.2, to make these evaluations and
judgments. A nuclear power reactor that
has permanently ceased operations and
no longer has fuel in the reactor vessel
does not require a licensed individual to
monitor core conditions. A certified fuel
handler at a permanently shutdown and
defueled nuclear power reactor
undergoing decommissioning is an
individual who has the requisite
knowledge and experience to evaluate
plant conditions and make these
judgements.

J. Fracture Prevention Measures

The regulations in 10 CFR 50.60,
50.61, and Appendices G and H specify
the requirements for fracture toughness
and material surveillance programs for
the reactor coolant pressure boundary of
LWRs. The intent of these regulations is
to maintain reactor coolant pressure
boundary integrity by assuring adequate
margins of safety during any condition
of normal operation, including
anticipated operational occurrences.

After the fuel has been removed from
the reactor vessel, accidents and
transients that affect the integrity of the
reactor coolant pressure boundary can
no longer occur. The measures required
by these regulations are no longer
necessary. Therefore, the Commission is
proposing to amend 10 CFR 50.60 and
50.61 to indicate their nonapplicability
to a nuclear power reactor facility that
has permanently ceased operations and
has permanently removed fuel from the
reactor vessel.

K. Anticipated Transient Without Scram
Requirements

The purpose of 10 CFR 50.62 is to
require improvements in the design and
operation of LWRs to reduce the
likelihood of reactor protection system
(RPS) failure following anticipated
operational occurrences. This regulation
also requires improvements in the
capability to mitigate the consequences
of an anticipated transient without
scram (ATWS) event.

Although the ATWS event can be a
significant contributor to operating
plant risk, it is not relevant to nuclear
power plants that have permanently
ceased operations and have
permanently removed fuel from the
reactor since the RPS is no longer
needed. Therefore, the Commission is
proposing to amend 10 CFR 50.62 to
indicate its nonapplicability to a nuclear
power reactor facility that has
permanently ceased operations and
permanently removed fuel from the
reactor vessel.
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L. Monitoring the Effectiveness of
Maintenance

The applicability of 10 CFR 50.65 to
the operational phase of a nuclear
power plant is well understood.
However, to eliminate any uncertainty
as to its applicability to the permanently
shutdown and decommissioning phase
of a nuclear power plant, the
Commission is proposing to amend 10
CFR 50.65 to clearly indicate that the
licensee must monitor the performance
or condition of all structures, systems,
and components associated with the
storage, control, and maintenance of
spent fuel in a safe condition during the
permanently shutdown and
decommissioning phase of a nuclear
power plant subject to the requirements
of §50.82(a).

M. Maintenance of Records and the
Making of Reports

The requirements for licensees to
periodically update the Final Safety
Analysis Report (FSAR) are contained in
10 CFR 50.71. The regulation requires
that ““persons licensed to operate a
nuclear power reactor” update the
facility FSAR annually or after each
refueling outage with intervals not to
exceed 24 months. In order to ensure
that applicable sections of facility
FSARs continue to be updated, the
Commission is proposing to amend this
regulation to make it applicable to
licensees that have permanently ceased
operations, pursuant to §50.82(a)(1).
The Commission is also proposing that
the decommissioning plan for non-
power reactors be made a part of the
facility FSAR or equivalent. These
changes will permit licensees to update
their FSARs and decommissioning
planning documents without prior NRC
approval.

IV. Criminal Penalties Provisions

The existing provisions of 10 CFR
50.82 are treated as nonsubstantive and
are not subject to criminal enforcement.
Under the Commission’s proposed
amendments to 10 CFR 50.82, licensees
would be required to take certain
actions which the Commission believes
are essential in initiating the
decommissioning process; e.g.,
certifying to permanent cessation of
operations and permanent removal of
fuel from the reactor vessel, and
submitting a PSDAR. Thus, the
Commission believes that the amended
provisions of 10 CFR 50.82 should be
considered as substantive and issued
under sections 161b, 161i, or 1610 of the
Atomic Energy Act of 1954, as amended.
Accordingly, the Commission is
proposing to amend 10 CFR 50.111(b) to

remove the exemption for § 50.82 from
the criminal penalty provisions.

Finding of No Significant
Environmental Impact Availability

The Commission has determined
under the National Environmental
Policy Act of 1969, as amended, and the
Commission’s regulations in Subpart A
of 10 CFR Part 51, that this rule, if
adopted, would not be a major Federal
action significantly affecting the quality
of the human environment and therefore
an environmental impact statement is
not required. The proposed rule would
clarify current decommissioning
requirements for nuclear power reactors
in 10 CFR Part 50, and set forth a more
efficient, uniform, and understandable
process. The Commission has already
analyzed the major environmental
impacts associated with
decommissioning in the Generic
Environmental Impact Statement (GEIS),
NUREG-0586, August 1988, published
in conjunction with the Commission’s
final decommissioning rule (53 FR
24018, June 27, 1988). The NRC has sent
a copy of the Environmental Assessment
and this proposed rule to every State
Liaison Officer and requested their
comments on the Environmental
Assessment. The environmental
assessment and finding of no significant
impact on which this determination is
based are available for inspection and
photocopying for a fee at the NRC
Public Document Room, 2120 L Street
NW. (Lower Level), Washington, DC.
Single copies of the environmental
assessment and the finding of no
significant impact are available from
Carl Feldman, U.S. NRC, Washinton DC
20555, (301) 415-6194.

Paperwork Reduction Act Statement

This proposed rule amends
information collection requirements that
are subject to the Paperwork Reduction
Act of 1980 (44 U.S.C. 3501 et seq.) This
rule has been submitted to the Office of
Management and Budget for review and
approval of the paperwork
requirements.

Because the rule will relax existing
information collection requirements, the
public burden for this collection of
information is expected to be reduced
by 12,202 hours per licensee. This
reduction includes the time required for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed and
completing and reviewing the collection
of information. Send comments
regarding the estimated burden
reduction or any other aspect of this
collection of information, including
suggestions for further reducing this

burden, to the Information and Records
Management Branch (T-6 F33), U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001; and to the
Desk Officer, Office of Information and
Regulatory Affairs, NEOB-10202,
(3150-0011), Office of Management and
Budget, Washington, DC 20503.

Regulatory Analysis

The NRC has prepared a draft
regulatory analysis of this proposed
regulation. The analysis qualitatively
examines the costs and benefits of the
alternatives considered by the NRC. The
draft regulatory analysis is available for
inspection in the NRC Public Document
Room, 2120 L Street NW. (Lower Level),
Washington, DC 20555. Single copies of
the analysis may be obtained from Dr.
Carl Feldman, Office of Nuclear
Regulatory Research, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555, telephone (301) 415-6194.

The Commission requests public
comment on the draft regulatory
analysis. Comments on the draft
analysis may be submitted to the NRC
as indicated under the ADDRESSES
heading.

Regulatory Flexibility Certification

In accordance with the Regulatory
Flexibility Act of 1980 (5 U.S.C. 605(b)),
the Commission certifies that this rule
will not, if promulgated, have a
significant economic impact on a
substantial number of small entities.
The proposed rule would impose
requirements for timely
decommissioning of nuclear power
plants. The companies that own these
plants do not fall within the scope of the
definition of small entities as given in
the Regulatory Flexibility Act or the
Small Business Size Standards
promulgated in regulations issued by
the Small Business Administration (13
U.S.C. Part 121).

Backfit Analysis

The Commission is proposing not to
apply the backfit rule, 10 CFR 50.109, to
these proposed amendments, and
therefore, a backfit analysis has not been
prepared for this rule. The scope of the
backfit provision in 10 CFR 50.109 is
limited to construction and operation of
reactors. These proposed amendments
would only apply to reactors which
have permanently ceased operations
and, as such, would not constitute
backfits under 10 CFR 50.109.

List of Subjects
10 CFR Part 2

Administrative practice and
procedure, Antitrust, Byproduct
material, Classified information,
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Environmental protection, Nuclear
materials, Nuclear power plants and
reactors, Penalty, Sex discrimination,
Source material, Special nuclear
material, Waste treatment and disposal.

10 CFR Part 50

Antitrust, Classified information,
Criminal penalties, Fire protection,
Intergovernmental relations, Nuclear
power plants and reactors, Radiation
protection, Reactor siting criteria,
Reporting and recordkeeping
requirements.

10 CFR Part 51

Administrative practice and
procedure, Environmental impact
statement, Nuclear materials, Nuclear
power plants and reactors, Reporting
and recordkeeping requirements.

For reasons set out in the preamble
and under the authority of the Atomic
Energy Act of 1954, as amended, the
Energy Reorganization Act of 1974, as
amended, and 5 U.S.C. 553, the NRC is
proposing to adopt the following
amendments to 10 CFR Parts 2, 50, and
51.

PART 2—RULES OF PRACTICE FOR
DOMESTIC LICENSING PROCEEDINGS
AND ISSUANCE OF ORDERS

1. The authority citation for part 2
continues to read as follows:

Authority: Secs. 161, 181, 68 Stat. 948,
953, as amended (42 U.S.C. 2201, 2231); sec.
191, as amended, Pub. L. 87-615, 76 Stat. 409
(42 U.S.C. 2241); sec. 201, 88 Stat. 1242, as
amended (42 U.S.C. 5841); 5 U.S.C. 552.

Section 2.101 also issued under secs. 53,
62, 63, 81, 103, 104, 105, 68 Stat. 930, 932,
933, 935, 936, 937, 938, as amended (42
U.S.C. 2073, 2092, 2093, 2111, 2133, 2134,
2135); sec. 114(f), Pub. L. 97-425 96 Stat.
2213, as amended (42 U.S.C. 10134(f)); sec.
102, Pub. L. 91-190, 83 Stat 853, as amended
(42 U.S.C. 4332); sec. 301, 88 Stat. 1248 (42
U.S.C. 5871). Sections 2.102, 2.103, 2.104,
2.105, 2.721 also issued under secs. 102, 103,
104, 105, 183, 189, 68 Stat. 936, 937, 938,
954, 955, as amended (42 U.S.C. 2132, 2133,
2134, 2135, 2233, 2239). Section 2.105 also
issued under Pub. L. 97-415, 96 Stat. 2073
(42 U.S.C. 2239). Sections 2.200-2.206 also
issued under secs. 161b, i, 0, 182, 186, 234,
68 Stat. 948-951, 955, 83 Stat. 444, as
amended (42 U.S.C. 2236, 2282); sec. 206, 88
Stat. 1246 (42 U.S.C. 5846). Sections 2.600—
2.606 also issued under sec. 102, Pub. L. 91—
190, 83 Stat. 853, as amended (42 U.S.C.
4332). Sections 2.700a, 2.719 also issued
under 5 U.S.C. 554. Sections 2.754, 2.760,
2.770, 2.780 also issued under 5 U.S.C. 557.
Section 2.764 and Table 1A of Appendix C
also issued under secs. 135, 141, Pub. L. 97—
425, 96 Stat. 2232, 2241 (42 U.S.C. 10155,
10161). Section 2.790 also issued under sec.
103, 68 Stat. 936, as amended (42 U.S.C.
2133) and 5 U.S.C. 552. Section 2.800 and
2.808 also issued under 5 U.S.C. 553. Section

2.809 also issued under 5 U.S.C 553 and sec.
29, Pub. L. 85-256, 71 Stat. 579, as amended
(42 U.S.C. 2039). Subpart K also issued under
sec. 189, 68 Stat. 955 (42 U.S.C. 2239); sec.
134, Pub. L. 97-425, 96 Stat. 2230 (42 U.S.C.
10154). Subpart L also issued under sec. 189,
68 Stat. 955 (42 U.S.C. 2239). Appendix A
also issued under sec. 6, Pub. L. 91-560, 84
Stat. 1473 (42 U.S.C. 2135). Appendix B also
issued under Sec. 10, Pub. L. 99-240, 99 Stat.
1842 (42 U.S.C. 2021b et. seq.).

2.1n 82.1201, paragraph (a)(3) is
added to read as follows:

§2.1201 Scope of subpart.
a * X *

(3) The amendment of a part 50
license following permanent removal of
fuel from the site to an authorized
facility for licensees that have
previously made declarations related to
permanent cessation of operations and
permanent removal of fuel from the
reactor in accordance with §50.82(a)(1).
Subpart L hearings for the license
termination plan amendment, if
conducted, must be completed prior to
license termination.

* * * * *

3. In §2.1203 paragraph (e) is revised
to read as follows:

§2.1203 Docket; filing; service.
* * * * *

(e) A request for a hearing or petition
for leave to intervene must be served in
accordance with §2.712 and §2.1205 (f)
and (k). All other documents issued by
the presiding officer or the Commission
or offered for filing are served in
accordance with §2.712.

4. In §2.1205, paragraphs (c) through
(n) are redesignated as paragraphs (d)
through (o), a new paragraph (c) is
added, and newly designated
paragraphs (d) introductory text, (d)(1),
(d)(2) introductory text, (e)(2), (e)(4), (h)
introductory text, (i), (j) introductory
text, (k) introductory text, (k)(3), (I)(1)
introductory text, and (I)(2) are revised
to read as follows:

§2.1205 Request for a hearing; petition for
leave to intervene.
* * * * *

(c) For amendments of part 50
licenses under §2.1201(a)(3), a notice of
receipt of the application, with
reference to the opportunity for a
hearing under the procedures set forth
in this subpart, must be published in the
Federal Register at least 30 days prior
to issuance of the requested amendment
by the Commission.

(d) A person, other than an applicant,
shall file a request for a hearing
within—

(1) Thirty (30) days of the agency’s
publication in the Federal Register of a
notice, which must include a reference

to the opportunity for a hearing under
the procedures set forth in this subpart,
referring to either the receipt of an
application, or the granting of an
application, in whole or in part,
requesting a licensing action. With
respect to an amendment described in
§2.1201(a)(3), the Commission, prior to
issuance of the requested amendment,
will follow the procedures in §50.91
and §50.92(c) to the extent necessary to
make a determination on whether the
amendment involves a significant
hazards consideration. If the
Commission finds there are significant
hazards considerations involved in the
requested amendment, the amendment
will not be issued until any hearings
under this paragraph are completed.

(2) If a Federal Register notice is not
published in accordance with paragraph
(d)(2), the earliest of—

* * * * *

(e) * * *

(2) How the interests may be affected
by the results of the proceeding,
including the reasons why the requestor
should be permitted a hearing, with
particular reference to the factors set out
in paragraph (h) of this section;

* * * * *

(4) The circumstances establishing the
request for a hearing is timely in
accordance with paragraph (d) of this
section.

* * * * *

(h) In ruling on a request for a hearing
filed under paragraph (d) of this section,
the presiding officer shall determine
that the specified areas of concern are
germane to the subject matter of the
proceeding and that the petition is
timely. The presiding officer also shall
determine that the requestor meets the
judicial standards for standing and shall
consider, among other factors—

* * * * *

(i) If a hearing request filed under
paragraph (c) of this section is granted,
the applicant and the NRC staff shall be
parties to the proceeding. If a hearing
request filed under paragraph (d) of this
section is granted, the requestor shall be
a party to the proceeding along with the
applicant and the NRC staff, if the staff
chooses or is ordered to participate as a
party in accordance with §2.1213.

(j) If a request for hearing is granted
and a notice of the kind described in
paragraph (d)(1) of this section
previously has not been published in
the Federal Register, a notice of hearing
must be published in the Federal
Register stating—

* * * * *

(k) Any petition for leave to intervene
must be filed within thirty (30) days of
the date of publication of the notice of
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hearing. The petition must set forth the
information required under paragraph
(e) of this section.

* * * * *

(3) Thereafter, the petition for leave to
intervene must be ruled upon by the
presiding officer, taking into account the
matters set forth in paragraph (h) of this
section.

* * * * *

() (2) A request for a hearing or a
petition for leave to intervene found by
the presiding officer to be untimely
under paragraph (d) or (k) of this section
will be entertained only upon
determination by the Commission or the
presiding officer that the requestor or
petitioner has established that—

* * * * *

(2) If the request for a hearing on the
petition for leave to intervene is found
to be untimely and the requestor or
petitioner fails to establish that it
otherwise should be entertained on the
paragraph (1)(1) of this section, the
request or petition will be treated as a
petition under §2.206 and referred for
appropriate disposition.

* * * * *

5.1n §2.1211, paragraph (b) is revised
to read as follows:

§2.1211 Participation by a person not a
party.

* * * * *

(b) Within thirty days of an order
granting a request for a hearing made
under §2.1205 (c) and (d) or, in
instances when it is published, within
thirty days of notice of hearing issued
under §2.1205(j), the representative of
the interested State, county,
municipality, or an agency thereof, may
request an opportunity to participate in
a proceeding under this subpart. The
request for an opportunity to participate
must state with reasonable specificity
the requestor’s areas of concern about
the licensing activity that is the subject
matter of the proceeding. Upon receipt
of a request that is filed in accordance
with these time limits and that specifies
the requestor’s areas of concern, the
presiding officer shall afford the
representative a reasonable opportunity
to make written and oral presentations
in accordance with §§2.1233 and
2.1235, without requiring the
representative to take a position with
respect to the issues. Participants under
this paragraph may notice an appeal of
an initial decision in accordance with
§2.1253 with respect to any issue on
which they participate.

6. Section 2.1213 is revised to read as
follows:

§2.1213 Role of the NRC staff.

If a hearing request is filed under
§2.1205(c), the NRC staff shall be a
party to the proceeding. If a hearing
request is filed under §2.1205(d),
within ten (10) days of the designation
of a presiding officer pursuant to
§2.1207 the NRC staff shall notify the
presiding officer whether or not the staff
desires to participate as a party to the
adjudication. In addition, upon a
determination by the presiding officer
that the resolution of any issue in the
proceeding would be aided materially
by the staff’s participation in the
proceeding as a party, the presiding
officer may order or permit the NRC
staff to participate as a party with
respect to that particular issue.

7.1n §2.1233, paragraph (c) is revised
to read as follows:

§2.1233 Written presentations; written
questions.
* * * * *

(c) In a hearing initiated under
§2.1205(d), the initial written
presentation of a party that requested a
hearing or petitioned for leave to
intervene must describe in detail any
deficiency or omission in the license
application, with references to any
particular section or portion of the
application considered deficient, give a
detailed statement of reasons why any
particular sections or portion is
deficient or why an omission is
material, and describe in detail what
relief is sought with respect to each
deficiency or omission.

* * * * *

8. Section 2.1263, is revised to read as
follows:

§2.1263 Stays of NRC staff licensing
actions or of decisions of a presiding
officer or the Commission pending hearing
or review.

Applications for a stay of any decision
or action of the Commission, a presiding
officer, or any action by the NRC staff
in issuing a license in accordance with
§2.1205(m) are governed by §2.788,
except that any request for a stay of staff
licensing action pending completion of
an adjudication under this subpart must
be filed at the time a request for a
hearing or petition to intervene is filed
or within ten (10) days of the staff’s
action, whichever is later. A request for
a stay of a staff licensing action must be
filed with the adjudicatory decision
maker before which the licensing
proceeding is pending.

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

9. The authority citation for part 50
continues to read as follows:

Authority: Secs. 102, 103, 104, 105, 161,
182, 183, 186, 189, 68 Stat. 936, 937, 938,
948, 953, 954, 955, 956, as amended, sec.
234, 83 Stat. 1244, as amended (42 U.S.C.
2132, 2133, 2134, 2135, 2201, 2232, 2233,
2236, 2239, 2282); secs. 201, as amended,
202, 206, 88 Stat. 1242, as amended, 1244,
1246 (42 U.S.C. 5841, 5842, 5846).

Section 50.7 also issued under Pub. L. 95—
601, sec. 10, 92 Stat. 2951 as amended by
Pub. L. 102-486, sec. 2902, 106 Stat. 3123,
(42 U.S.C. 5851). Section 50.10 also issued
under secs. 101, 185, 68 Stat. 936, 955, as
amended (42 U.S.C. 2131, 2235); sec. 102
Pub. L. 91-190, 83 Stat. 853 (42 U.S.C. 4332).
Sections 50.13, 50.54(dd), and 50.103 also
issued under sec. 108, 68 Stat. 939, as
amended (42 U.S.C. 2138). Sections 50.23,
50.35, 50.55, and 50.56 also issued under sec.
185, 68 Stat. 955 (42 U.S.C. 2235). Sections
50.33a, 50.55a and Appendix Q also issued
under sec. 102, Pub. L. 91-190, 83 Stat. 853
(42 U.S.C. 4332). Sections 50.34 and 50.54
also issued under sec. 204, 88 Stat. 1245 (42
U.S.C. 5844). Sections 50.58, 50.91, and
50.92 also issued under Pub. L. 97-415, 96
Stat. 2073 (42 U.S.C. 2239). Section 50.78
also issued under sec. 122, 68 Stat. 939 (42
U.S.C. 2152). Sections 50.80-50.81 also
issued under sec. 184, 68 Stat. 954, as
amended (42 U.S.C. 2234). Appendix F also
issued under sec. 187, 68 Stat. 955 (42 U.S.C.
2237).

10. In §50.2, the terms ““Certified fuel
handler,” *“Major decommissioning
activity,” “Major radioactive
components,” “Permanent cessation of
operations,” and ‘“Permanent fuel
removal” are added to read as follows:

§50.2 Definitions.
* * * * *

Certified fuel handler means, for a
nuclear power reactor, a non-licensed
operator who has qualified in
accordance with a fuel handler training
program approved by the Commission.
* * * * *

Major decommissioning activity
means, for a nuclear power reactor, any
activity that results in permanent
removal of major radioactive
components, permanently modifies the
structure of the containment, or results
in dismantling components for
shipment containing greater than class C
waste in accordance with § 61.55 of this
chapter.

Major radioactive components means,
for a nuclear power reactor, the reactor
vessel and internals, steam generators,
pressurizers, large bore reactor coolant
system piping, and other large
components that are radioactive.

* * * * *
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Permanent cessation of operation(s)
means, for a nuclear power reactor, a
certification by a licensee to the NRC
that it has permanently ceased or will
permanently cease reactor operation(s),
or a final legally effective order to
permanently cease operation(s) has
come into effect.

Permanent fuel removal means, for a
nuclear power reactor, a certification by
the licensee to the NRC that it has
permanently removed all fuel
assemblies from the reactor vessel.

* * * * *

11. In 850.4, paragraphs (b)(8) and

(b)(9) are added to read as follows:

§50.4 Written communications.
* * * * *

(b) * x *

(8) Certification of permanent
cessation of operations. The licensee’s
certification of permanent cessation of
operations, pursuant to 8 50.82(a)(1),
must state the date on which operations
have ceased or will cease, and the
signed and notarized original must be
submitted to: The Nuclear Regulatory
Commission, Document Control Desk,
Washington, DC 20555.

(9) Certification of Permanent Fuel
Removal. The licensee’s certification of
permanent fuel removal, pursuant to
§50.82(a)(1), must state the date on
which the fuel was removed from the
reactor vessel and the disposition of the
fuel, and the signed and notarized
original must be submitted to: The
Nuclear Regulatory Commission,
Document Control Desk, Washington,
DC 20555.

*

12. In §50.36, paragraphs (c)(6) and
(c)(7) are redesignated as (c)(7) and
(c)(8) and new paragraphs (c)(6) and (e)
are added to read as follows:

* * * * *

§50.36 Technical specifications.
* * * * *

(C) * * *

(6) Decommissioning. This paragraph
applies only to nuclear power reactors
that have submitted the certifications
required by §50.82(a)(1) and to non-
power reactors which are not authorized
to operate. Technical specifications
involving safety limits, limiting safety
system settings, and limiting control
system settings; limiting conditions for
operation; surveillance requirements;
design features; and administrative
controls will be developed on a case-by-
case basis.

* * * * *

(e) The provisions of this section
apply to each nuclear reactor licensee
whose authority to operate the reactor
has been removed by license
amendment, order, or regulation.

13. Section 50.36a is revised to read
as follows:

§50.36a Technical specifications on
effluents from nuclear power reactors.

(a) In order to keep releases of
radioactive materials to unrestricted
areas during normal conditions,
including expected occurrences, as low
as reasonably achievable, each licensee
of a nuclear power reactor will include
technical specifications that, in addition
to requiring compliance with applicable
provisions of § 20.1301 of this chapter,
require that:

(1) Operating procedures developed
pursuant to § 50.34a(c) for the control of
effluents be established and followed
and that equipment installed in the
radioactive waste system, pursuant to
§50.34(a), be maintained and used. The
licensee shall retain the operating
procedures in effect as a record until the
Commission terminates the license and
shall retain each superseded revision of
the procedures for three years from the
date it was superseded.

(2) Each licensee shall submit a report
to the Commission annually that
specifies the quantity of each of the
principal radionuclides released to
unrestricted areas in liquid and in
gaseous effluents during the previous 12
months, including any other
information as may be required by the
Commission to estimate maximum
potential annual radiation doses to the
public resulting from effluent releases.
The report must be submitted as
specified in §50.4, and the time
between submission of the reports must
be no longer than 12 months. If
quantities of radioactive materials
released during the reporting period are
significantly above design objectives,
the report must cover this specifically.
On the basis of these reports and any
additional information the Commission
may obtain from the licensee or others,
the Commission may require the
licensee to take action as the
Commission deems appropriate.

(b) In establishing and implementing
the operating procedures described in
paragraph (a) of this section, the
licensee shall be guided by the
following considerations: Experience
with the design, construction, and
operation of nuclear power reactors
indicates that compliance with the
technical specifications described in
this section will keep average annual
releases of radioactive material in
effluents and their resultant committed
effective dose equivalents at small
percentages of the dose limits specified
in §20.1301 and in the license. At the
same time, the licensee is permitted the
flexibility of operation, compatible with

considerations of health and safety, to
assure that the public is provided a
dependable source of power even under
unusual conditions which may
temporarily result in releases higher
than such small percentages, but still
within the limits specified in §20.1301
of this chapter and in the license. It is
expected that in using this flexibility
under unusual conditions, the licensee
will exert its best efforts to keep levels
of radioactive material in effluents as
low as is reasonably achievable. The
guides set out in Appendix | to this part
provide numerical guidance on limiting
conditions for operation for light-water
cooled nuclear power reactors to meet
the requirement that radioactive
materials in effluents released to
unrestricted areas be kept as low as is
reasonably achievable.

14. Section 50.36b is revised to read
as follows:

§50.36b Environmental conditions.

Each license authorizing operation of
a production or utilization facility, and
each licensee for a reactor facility for
which the certification of permanent
cessation of operations required under
§50.82(a)(1) has been submitted, which
is of a type described in §50.21(b)(2) or
(3) or 850.22 or is a testing facility may
include conditions to protect the
environment to be set out in an
attachment to the license which is
incorporated in and made a part of the
license. These conditions will be
derived from information contained in
the environmental report and the
supplement to the environmental report
submitted pursuant to §851.50 and
51.53 of this chapter as analyzed and
evaluated in the NRC record of decision,
and will identify the obligations of the
licensee in the environmental area,
including, as appropriate, requirements
for reporting and keeping records of
environmental data, and any conditions
and monitoring requirement for the
protection of the nonaquatic
environment.

15. In §50.44, the introductory text of
paragraph (a) is revised to read as
follows:

§50.44 Standards for combustible gas
control system in light-water-cooled power
reactors.

(a) Each boiling or pressurized light-
water nuclear power reactor fueled with
oxide pellets within cylindrical zircaloy
or ZIRLO cladding, other than a reactor
facility for which the certifications
required under §50.82(a)(1) have been
submitted, must, as provided in
paragraphs (b) through (d) of this
section, include means for control of
hydrogen gas that may be generated,



37384

Federal Register / Vol. 60, No. 139 / Thursday July 20, 1995 / Proposed Rules

following a postulated loss-of-coolant
accident (LOCA) by—-
* * * * *

16. In §50.46, paragraph (a)(1)(i) is
revised to read as follows:

§50.46 Acceptance criteria for emergency
core cooling systems for light water nuclear
power reactors.

(a)(1)(i) Each boiling or pressurized
light-water nuclear power reactor fueled
with uranium oxide pellets within
cylindrical zircaloy or ZIRLO cladding,
other than a reactor facility for which
the certifications required under
§50.82(a)(1) have been submitted, must
be provided with an emergency core
cooling system (ECCS) that must be
designed so that its calculated cooling
performance following postulated loss-
of-coolant accidents conforms to the
criteria set forth in paragraph (b) of this
section. ECCS cooling performance must
be calculated in accordance with an
acceptable evaluation model and must
be calculated for a number of postulated
loss-of-coolant accidents of different
sizes, locations, and other properties
sufficient to provide assurance that the
most severe postulated loss-of-coolant
accidents are calculated. Except as
provided in paragraph (a)(1)(ii) of this
section, the evaluation model must
include sufficient supporting
justification to show that the analytical
technique realistically describes the
behavior of the reactor system during a
loss-of-coolant accident. Comparisons to
applicable experimental data must be
made and uncertainties in the analysis
method and inputs must be identified
and assessed so that the uncertainty in
the calculated results can be estimated.
This uncertainty must be accounted for,
so that, when the calculated ECCS
cooling performance is compared to the
criteria set forth in paragraph (b) of this
section, there is a high level of
probability that the criteria would not
be exceeded. Appendix K to this part,
Part Il Required Documentation, sets
forth the documentation requirements
for each evaluation model.

* * * * *

17. In §50.48, paragraph (f) is added

to read as follows:

§50.48 Fire protection.
* * * * *

(f) Licensees that have submitted the
certifications required under
§50.82(a)(1) shall maintain a fire
protection program to address the
potential for fires which could cause the
release or spread of radioactive
materials (i.e., which could result in a
radiological hazard).

(1) The objectives of the fire
protection program are to:

(i) Reasonably prevent such fires from
occurring;

(ii) Rapidly detect, control, and
extinguish those fires which do occur
and which could result in a radiological
hazard; and

(iii) Ensure that the risk of fire-
induced radiological hazards to the
public, environment and plant
personnel is minimized.

(2) The fire protection program must
be assessed by the licensee on a regular
basis and revised as appropriate
throughout the various stages of facility
decommissioning.

(3) The licensee may make changes to
the fire protection program without NRC
approval if these changes do not reduce
the effectiveness of fire protection for
facilities, systems and equipment which
could result in a radiological hazard,
taking into account the
decommissioning plant conditions and
activities.

18. In §50.49, paragraph (a) is revised
to read as follows:

§50.49 Environmental qualification of
electric equipment important to safety for
nuclear power plants.

(a) Each holder of or an applicant for
a license for a nuclear power plant,
other than a reactor facility for which
the certifications required under
§50.82(a)(1) have been submitted, shall
establish a program for qualifying the
electric equipment defined in paragraph
(b) of this section.

* * * * *

19. In §50.51, the section heading is
revised, the existing paragraph is
designated paragraph (a), and paragraph
(b) is added to read as follows:

* * * * *

§50.51 Continuation of license.
* * * * *

(b) Each license will continue in effect
beyond the expiration date, if necessary,
with respect to possession of the
production or utilization facility, until
the Commission notifies the licensee in
writing that the license is terminated.
During any period of continued
effectiveness of a license beyond the
license’s stated expiration date, except
for a license which is in timely renewal
status under 8§ 2.109 of this chapter, the
licensee is prohibited from operating the
production or utilization facility and
shall—

(1) Take actions necessary to
decommission and decontaminate the
facility and continue to maintain the
facility, including the storage, control
and maintenance of the spent fuel, in a
safe condition, and

(2) Conduct activities in accordance
with all other restrictions applicable to

the facility in accordance with the NRC
regulations and the provisions of the
specific part 50 license for the facility.

* * * * *

20. In §50.54, paragraphs (0) and (y)
are revised to read as follows:

§50.54 Conditions of licenses.
* * * * *

(o) Primary reactor containments for
water cooled power reactors, other than
reactor facilities for which the
certifications required under
§50.82(a)(1) have been submitted, shall
be subject to the requirements set forth
in Appendix J to this part.

* * * * *

(y) Licensee action permitted by
paragraph (x) of this section shall be
approved, as a minimum, by a licensed
senior operator, or, at a nuclear power
reactor for which the certifications
required under §50.82(a)(1) have been
submitted, by either a licensed senior
operator or a certified fuel handler, prior
to taking the action.

* * * * *

21. In §50.59, paragraphs (d), (e), and
(f) are added to read as follows:

§50.59 Changes, tests and experiments.
* * * * *

(d) All the provisions of this section
shall apply to each nuclear power
reactor licensee that has submitted the
certification of permanent cessation of
operations required under §50.82(a)(1).

(e) (1) A nuclear power reactor
licensee that has submitted the
certification of permanent cessation of
operations required under §50.82(a)(1)
may conduct activities with regard to
the facility, subject to the limitations
described in paragraph (a) of this
section, provided the changes would
not:

(i) Foreclose the release of the site for
possible unrestricted use,

(i) Significantly increase
decommissioning costs,

(iii) Cause any significant
environmental impact not previously
reviewed, or

(iv) Violate the terms of the licensee’s
existing license.

(2) For changes not meeting any of the
criteria in this paragraph or paragraph
(a) of this section, the licensee shall
submit an application for amendment
pursuant to §50.90.

(f) The provisions of paragraphs (a)
through (c) of this section apply to each
non-power reactor licensee whose
license no longer authorizes operation
of the reactor.

22.In 850.60, paragraph (a) is revised
to read as follows:
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§50.60 Acceptance criteria for fracture
prevention measures for light-water nuclear
power reactors for normal operation.

(a) Except as provided in paragraph
(b) of this section, all light water nuclear
power reactors, other than reactor
facilities for which the certifications
required under §50.82(a)(1) have been
submitted, must meet the fracture
toughness and material surveillance
program requirements for the reactor
coolant pressure boundary set forth in
Appendices G and H to this part.

* * * * *

23. In §50.61, paragraph (b)(1) is

revised to read as follows:

§50.61 Fracture toughness requirements
for protection against pressurized thermal
shock events.

* * * * *

(b) Requirements. (1) For each
pressurized water nuclear power reactor
for which an operating license has been
issued, other than a reactor facility for
which the certifications required under
§50.82(a)(1) have been submitted, the
licensee shall submit projected values of
RTers for reactor vessel beltline
materials by giving values for the time
of submittal, the expiration date of the
operating license, the projected
expiration date if a change in the
operating license has been requested,
and the projected expiration date of a
renewal term if a request for license
renewal has been submitted. The
assessment must use the calculative
procedures given in paragraph (b)(2) of
this section. The assessment must
specify the bases for the projection,
including the assumptions regarding
core loading patterns. The submittal
must list the copper and nickel
contents, and the fluency values used in
the calculation for each beltline
material. If these quantities differ from
those submitted in response to the
original PTS rule and accepted by the
NRC, justification must be provided. If
the value of RTprs for any material in
the beltline is projected to exceed the
PTS screening criteria before the
expiration date of the operating license
or the proposed expiration date if a
change in the license has been
requested, or the end of a renewal term
if a request for license renewal has been
submitted, this assessment must have
been submitted by December 16, 1991.
Otherwise, this assessment must be
submitted with the next update of the
pressure-temperature limits, or the next
reactor vessel material surveillance
report, or 5 years from [the effective date
of the final rule], whichever comes first.
These submittals must be updated
whenever there is a significant change
in projected values of RTprs, or upon a

request for a change in the expiration
date for operation of the facility.
* * * * *

24.In 850.62, paragraph (a) is revised
to read as follows:

§50.62 Requirements for reduction of risk
from anticipated transients without scram
(ATWS) events for light-water-cooled
nuclear power plants.

(a) Applicability. The requirements of
this section apply to all commercial
light-water-cooled nuclear power plants,
other than reactor facilities for which
the certifications required under
§50.82(a)(1) have been submitted.

* * * * *

25. In §50.65, paragraph (a)(1) is
revised to read as follows:

§50.65 Requirements for monitoring the
effectiveness of maintenance at nuclear
power plants.

(a)(1) Each holder of a license to
operate a nuclear power plant under
8850.21(b) or 50.22 shall monitor the
performance or condition of structures,
systems, or components, against
licensee-established goals, in a manner
sufficient to provide reasonable
assurance that such structures, systems,
and components, as defined in
paragraph (b) of this section, are capable
of fulfilling their intended functions.
Such goals shall be established
commensurate with safety and, where
practical, take into account industry-
wide operating experience. When the
performance or condition of a structure,
system, or component does not meet
established goals, appropriate corrective
action shall be taken. For a nuclear
power plant for which the licensee has
submitted the certifications specified in
§50.82(a)(1), this section shall apply to
the extent that the licensee shall
monitor the performance or condition of
all structures, systems, or components
associated with the storage, control, and
maintenance of spent fuel in a safe
condition, in a manner sufficient to
provide reasonable assurance that such
structures, systems, and components are
capable of fulfilling their intended
functions.

* * * * *

26. In §50.71, paragraph (f) is added
to read as follows:

§50.71 Maintenance of records, making of
reports.
* * * * *

(f) The provisions of this section shall
apply to nuclear power reactor licensees
that have submitted the certification of
permanent cessation of operations
required under §50.82(a)(1). The
applicable provisions of this section
shall also apply to non-power reactor

licensees that are no longer authorized
to operate.

27.In 850.75, paragraph (f) is revised
to read as follows:

§50.75 Reporting and recordkeeping for
decommissioning planning.
* * * * *

(f) (1) Each powver reactor licensee
shall at or about 5 years prior to the
projected end of operations submit a
preliminary decommissioning cost
estimate which includes an up-to-date
assessment of the major factors that
could affect the cost to decommission.

(2) Each non-power reactor licensee
shall at or about 2 years prior to the
projected end of operations submit a
preliminary decommissioning plan
containing a cost estimate for
decommissioning and an up-to-date
assessment of the major factors that
could affect planning for
decommissioning. Factors to be
considered in submitting this
information include—

(i) The decommissioning alternative
anticipated to be used. The
requirements of §50.82(b)(4)(i) must be
considered at this time;

(i) Major technical actions necessary
to carry out decommissioning safely;

(iii) The current situation with regard
to disposal of high-level and low-level
radioactive waste;

(iv) Residual radioactivity criteria;
(v) Other site specific factors which
could affect decommissioning planning

and cost.

(3) If necessary, the cost estimate
shall, for power and non-power reactors,
also include plans for adjusting levels of
funds assured for decommissioning to
demonstrate that a reasonable level of
assurance will be provided that funds
will be available when needed to cover
the cost of decommissioning.

* * * * *

28. Section 50.82 is revised to read as
follows:

§50.82 Termination of license.

The following provisions apply to
licensees who do not have an NRC
approved decommissioning plan on the
effective date of the final rule and may
be used, at the licensee’s option, by
licensees who possess an NRC approved
decommissioning plan on the effective
date of the final rule.

(a) For power reactor licensees—

(2)(i) When a licensee has determined
to permanently cease operations the
licensee shall, within 30 days, submit a
written certification to the NRC,
consistent with the requirements of
§50.4(b)(8) and;

(ii) Once fuel has been permanently
removed from the reactor vessel, submit
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a written certification to the NRC,
consistent with the requirements of
§50.4(b)(9).

(2) Upon docketing of the
certifications for permanent cessation of
operations and permanent removal of
fuel from the reactor vessel, or when a
final legally effective order to
permanently cease operations has come
into effect, the part 50 license no longer
authorizes operation of the reactor or
emplacement of fuel into the reactor
vessel.

(3) Decommissioning will be
completed within 60 years of permanent
cessation of operations. Completion of
decommissioning beyond 60 years will
be approved by the Commission only
when necessary to protect public health
and safety. Factors that will be
considered in evaluating an alternative
which provides for completion of
decommissioning beyond 60 years of
permanent cessation of operations
include unavailability of waste disposal
capacity and other site-specific factors
affecting the licensee’s capability to
carry out decommissioning, including
presence of other nuclear facilities at the
site.

(4)(i) Prior to or within two years
following permanent cessation of
operations, the licensee shall submit a
post-shutdown decommissioning
activities report (PSDAR) which shall
include a description of the planned
decommissioning activities along with a
schedule for their accomplishment, an
estimate of expected costs, and a
discussion as to whether the
environmental impacts associated with
site-specific decommissioning activities
will be bounded by appropriate
previously issued environmental impact
statements.

(ii) The NRC shall notice receipt of
the PSDAR and make the PSDAR
available for public comment. The NRC
shall also schedule a public meeting in
the vicinity of the licensee’s facility
upon receipt of the PSDAR. The NRC
shall publish a notice in the Federal
Register and in a forum, such as local
newspapers, which is readily accessible
to individuals in the vicinity of the site,
announcing the date, time and location
of the meeting, along with a brief
description of the purpose of the
meeting.

(5) Licensees may not perform any
major decommissioning activities, as
defined in §50.2, until 90 days after the
NRC has received the licensee’s PSDAR
submittal and until certifications of
permanent cessation of operations and
permanent removal of fuel from the
reactor vessel, as required under
§50.82(a)(1), have been submitted.

(6) In taking actions permitted under
§50.59 following submittal of the
PSDAR, the licensee shall notify the
NRC, in writing, before performing any
decommissioning activity inconsistent
with, or making any significant
schedule change from, those actions and
schedules described in the PSDAR.

(7)(i) Decommissioning trust funds
may be used by licensees provided:

(A) The withdrawals are for expenses
for legitimate decommissioning
activities consistent with the definition
of decommissioning in §50.2;

(B) The expenditure would not reduce
the value of the decommissioning trust
below an amount necessary to place and
maintain the reactor in a safe storage
condition if unforeseen conditions or
expenses arise and;

(C) The withdrawals would not
inhibit the ability of the licensee to
complete funding of any shortfalls in
the decommissioning trust needed to
ensure the availability of funds to
ultimately release the site and terminate
the license.

(i) Initially, 3 percent of the generic
amount specified in § 50.75 may be used
for decommissioning planning. For
licensees that have submitted the
certifications required under
§50.82(a)(1) and commencing 90 days
after the NRC has received the PSDAR,
an additional 20 percent may be used.
A site-specific decommissioning cost
estimate must be submitted to the NRC
prior to the licensee being permitted to
use any funding in excess of these
amounts.

(iii) Within 2 years following
permanent cessation of operations, if
not already submitted, the licensee shall
submit a site-specific decommissioning
cost estimate.

(iv) For decommissioning activities
that delay completion of
decommissioning by including a period
of storage or surveillance, the licensee
shall provide a means of adjusting cost
estimates and associated funding levels
over the storage or surveillance period.

(8) For licensees that have submitted
a certification in accordance with
§50.82(a)(1), the application for
termination of license must be
accompanied or preceded by a license
termination plan to be submitted for
NRC approval.

(i) The license termination plan must
be a supplement to the FSAR or
equivalent and must be submitted at
least 2 years prior to the termination of
license date.

(ii) The license termination plan must
include—

(A) A site characterization;

(B) A description of remaining
dismantlement activities;

(C) Plans for site remediation;

(D) Detailed plans for the final
radiation survey;

(E) A description of the end use of the
site, if restricted;

(F) An updated site-specific analysis
of remaining decommissioning costs;
and

(G) A supplement to the
environmental report, pursuant to
§51.53, describing any new information
or significant environmental change
associated with the licensee’s proposed
termination activities.

(iii) The NRC shall notice receipt of
the license termination plan and make
the license termination plan available
for public comment. The NRC shall also
schedule a public meeting in the
vicinity of the licensee’s facility upon
receipt of the license termination plan.
The NRC shall publish a notice in the
Federal Register and in a forum, such
as local newspapers, which is readily
accessible to individuals in the vicinity
of the site, announcing the date, time
and location of the meeting, along with
a brief description of the purpose of the
meeting.

(9) If the license termination plan
demonstrates that the remainder of
decommissioning activities will be
performed in accordance with the
regulations in this chapter and will not
be inimical to the common defense and
security or to the health and safety of
the public, and after notice to interested
persons, the Commission will approve
the plan, by amendment, subject to such
conditions and limitations as it deems
appropriate and necessary and authorize
implementation of the license
termination plan.

(10) The Commission will terminate
the license if it determines that—

(i) The remaining dismantlement has
been performed in accordance with the
approved license termination plan, and

(ii) The terminal radiation survey and
associated documentation demonstrates
that the facility and site are suitable for
release.

(b) For non-power reactor licensees—

(1) A licensee that permanently ceases
operations must make application for
license termination within 2 years
following permanent cessation of
operations, and in no case later than 1
year prior to expiration of the operating
license. Each application for
termination of a license must be
accompanied or preceded by a proposed
decommissioning plan. The contents of
the decommissioning plan are specified
in paragraph (b)(4) of this section.

(2) For decommissioning plans in
which the major dismantlement
activities are delayed by first placing the
facility in storage, planning for these
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delayed activities may be less detailed.
Updated detailed plans must be
submitted and approved prior to the
start of these activities.

(3) For decommissioning plans that
delay completion of decommissioning
by including a period of storage or
surveillance, the licensee shall provide
that—

(i) Funds needed to complete
decommissioning be placed into an
account segregated from the licensee’s
assets and outside the licensee’s
administrative control during the
storage or surveillance period, or a
surety method or fund statement of
intent be maintained in accordance with
the criteria of §50.75(e), and

(ii) Means be included for adjusting
cost estimates and associated funding
levels over the storage or surveillance
period.

(4) The proposed decommissioning
plan must include—

(i) The choice of the alternative for
decommissioning with a description of
activities involved. An alternative is
acceptable if it provides for completion
of decommissioning without significant
delay. Consideration will be given to an
alternative which provides for delayed
completion of decommissioning only
when necessary to protect the public
health and safety. Factors to be
considered in evaluating an alternative
which provides for delayed completion
of decommissioning include
unavailability of waste disposal capacity
and other site specific factors affecting
the licensee’s capability to carry out
decommissioning, including presence of
other nuclear facilities at the site.

(ii) A description of the controls and
limits on procedures and equipment to
protect occupational and public health
and safety;

(iii) A description of the planned final
radiation survey;

(iv) An updated cost estimate for the
chosen alternative for decommissioning,
comparison of that estimate with
present funds set aside for
decommissioning, and plan for assuring
the availability of adequate funds for
completion of decommissioning; and

(v) A description of technical
specifications, quality assurance
provisions and physical security plan
provisions in place during
decommissioning.

(5) If the decommissioning plan
demonstrates that the decommissioning
will be performed in accordance with
the regulations in this chapter and will
not be inimical to the common defense
and security or to the health and safety
of the public, and after notice to
interested persons, the Commission will
approve, by amendment, the plan

subject to such conditions and
limitations as it deems appropriate and
necessary. The approved
decommissioning plan will be a
supplement to the Safety Analysis
report or equivalent.

(6) The Commission will terminate
the license if it determines that—

(i) The decommissioning has been
performed in accordance with the
approved decommissioning plan, and

(ii) The terminal radiation survey and
associated documentation demonstrates
that the facility and site are suitable for
release.

(c) For a facility that has permanently
ceased operation before the expiration
of its license, the collection period for
any shortfall of funds will be
determined, upon application by the
licensee, on a case-by-case basis taking
into account the specific financial
situation of each licensee.

29. In §50.91, the introductory text is
revised to read as follows:

§50.91 Notice for public comment; State
consultation.

The Commission will use the
following procedures for an application
requesting an amendment to an
operating license for a facility licensed
under §50.21(b) or §50.22 or for a
testing facility, except for amendments
subject to hearings governed by
§§2.1201 through 2.1263 of this
chapter. For amendments subject to
§§2.1201 through 2.1263 of this
chapter, the following procedures will
apply only to the extent specifically
referenced in § 2.1205 (c) and (d) of this
chapter:

* * * * *

30. In §50.111, paragraph (b) is
revised to read as follows:

§50.111 Criminal penalties.

* * * * *

(b) The regulations in part 50 that are
not issued under sections 161b, 161i, or
1610 for the purposes of section 223 are
as follows: §850.1, 50.2, 50.3, 50.4, 50.8,
50.11, 50.12, 50.13, 50.20, 50.21, 50.22,
50.23, 50.30, 50.31, 50.32, 50.33, 50.34a,
50.35, 50.36b, 50.37, 50.38, 50.39, 50.40,
50.41, 50.42, 50.43, 50.45, 50.50, 50.51,
50.52, 50.53, 50.56, 50.57, 50.58, 50.81,
50.90, 50.91, 50.92, 50.100, 50.101,
50.102, 50.103, 50.109, 50.110, and
50.111.

31. Appendix | of Part 50 is amended
by revising Section (l), the introductory
text of Section (IV), and Section (IV)(C)
to read as follows:

Appendix I—Numerical Guides for Design
Objectives and Limiting Conditions for
Operation to Meet the Criterion “As Low As
Is Reasonably Achievable’ for Radioactive
Material in Light-Water-Cooled Nuclear
Power Reactor Effluents

Section 1. Introduction. Section 50.34a
provides that an application for a permit to
construct a nuclear power reactor shall
include a description of the preliminary
design of equipment to be installed to
maintain control over radioactive materials
in gaseous and liquid effluents produced
during normal conditions, including
expected occurrences. In the case of an
application filed on or after January 2, 1971,
the application must also identify the design
objectives, and the means to be employed, for
keeping levels of radioactive material in
effluents to unrestricted areas as low as
practicable.

Section 50.36a contains provisions
designed to assure that releases of radioactive
material from nuclear power reactors to
unrestricted areas during normal conditions,
including expected occurrences, are kept as
low as practicable.

* * * * *

SEC. IV. Guides on technical specifications
for limiting conditions for operation for light-
water-cooled nuclear power reactors licensed
under 10 CFR Part 50. The guides on limiting
conditions for operation for light-water-
cooled nuclear power reactors set forth below
may be used by an applicant for a license to
operate a light-water-cooled nuclear power
reactor or a licensee who has submitted a
certification of permanent cessation of
operations under §50.82(a)(1) as guidance in
developing technical specifications under
§50.36a(a) to keep levels of radioactive
materials in effluents to unrestricted areas as
low as is reasonably achievable.

Section 50.36a(b) provides that licensees
shall be guided by certain considerations in
establishing and implementing operating
procedures specified in technical
specifications that take into account the need
for operating flexibility and at the same time
assure that the licensee will exert his best
effort to keep levels of radioactive material in
effluents as low as is reasonably achievable.
The guidance set forth below provides
additional and more specific guidance to
licensees in this respect.

Through the use of the guides set forth in
this Section it is expected that the annual
release of radioactive material in effluents
from light-water-cooled nuclear power
reactors can generally be maintained within
the levels set forth as numerical guides for
design objectives in Section Il.

At the same time, the licensee is permitted
the flexibility of operations, compatible with
considerations of health and safety, to assure
that the public is provided a dependable
source of power even under unusual
conditions which may temporarily result in
releases higher than numerical guides for
design objectives but still within levels that
assure that the average population exposure
is equivalent to small fractions of doses from
natural background radiation. It is expected
that in using this operational flexibility
under unusual conditions, the licensee will
exert his best efforts to keep levels of
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radioactive material in effluents within the
numerical guides for design objectives.
* * * * *

C. If the data developed in the surveillance
and monitoring program described in
paragraph B of Section Il or from other
monitoring programs show that the
relationship between the quantities of
radioactive material released in liquid and
gaseous effluents and the dose to individuals
in unrestricted areas is significantly different
from that assumed in the calculations used
to determine design objectives pursuant to
Sections Il and I1l, the Commission may
modify the quantities in the technical
specifications defining the limiting
conditions in a license to operate a light-
water-cooled nuclear power reactor or a
license whose holder has submitted a
certification of permanent cessation of
operations under §50.82(a)(1).

* * * * *

PART 51—ENVIRONMENTAL
PROTECTION REGULATIONS FOR
DOMESTIC LICENSING AND RELATED
REGULATORY FUNCTIONS

32. The authority cite is revised to
read as follows:

Authority: Sec. 161, 68 Stat. 948, as
amended, sec. 1701, 106 Stat. 2951, 2952,
2953, (42 U.S.C. 2201, 2297f); secs. 201, as
amended, 202, 88 Stat. 1242, as amended,
1244 (42 U.S.C. 5841, 5842).

Subpart A also issued under National
Environmental Policy Act of 1969, secs. 102,
104, 105, 83 Stat. 853-854, as amended (42
U.S.C. 4332, 4334, 4335); and Pub. L. 95-604,
Title 11, 92 Stat. 3033-3041; and sec. 193,
Pub. L. 101-575, 104 Stat. 2835 42 U.S.C.
2243). Sections 51.20, 51.30, 51.60, 51.80.
and 51.97 also issued under secs. 135, 141,
Pub. L. 97-425, 96 Stat. 2232, 2241, and sec.
148, Pub. L. 100-203, 101 Stat. 1330-223 (42
U.S.C. 10155, 10161, 10168). Section 51.22
also issued under sec. 274, 73 Stat. 688, as
amended by 92 Stat. 3036—-3038 (42 U.S.C.
2021) and under Nuclear Waste Policy Act of
1982, sec 121, 96 Stat. 2228 (42 U.S.C.
10141). Sections 51.43, 51.67, and 51.109
also under Nuclear Waste Policy Act of 1982,
sec 114(f), 96 Stat. 2216, as amended (42
U.S.C. 10134(f)).

33. In 851.53, paragraph (b) is revised
to read as follows:

§51.53 Supplement to environmental
report.
* * * * *

(b) Post operating license stage. Each
applicant for a license amendment
authorizing decommissioning activities
for a production or utilization facility
either for unrestricted use or based on
continuing use restrictions applicable to
the site; and each applicant for a license
amendment approving a license
termination plan or decommissioning
plan under §50.82 of this chapter either
for unrestricted use or based on
continuing use restrictions applicable to
the site; and each applicant for a license

or license amendment to store spent fuel
at a nuclear power reactor after
expiration of the operating license for
the nuclear power shall submit with its
application the number of copies, as
specified in §51.55, of a separate
document, entitled “Supplement to
Applicant’s Environmental Report—
Post Operating License Stage,” which
will update “Applicants Environmental
Report—Operating License Stage,” as
appropriate, to reflect any new
information or significant
environmental change associated with
the applicants proposed
decommissioning activities or with the
applicants proposed activities with
respect to the planned storage of spent
fuel. Unless otherwise required by the
Commission, in accordance with the
generic determination in §51.23(a) and
the provisions in §51.23(b), the
applicant shall only address the
environmental impact of spent fuel
storage for the term of the license
applied for. The “Supplement to
Applicant’s Environmental Report—
Post Operating License Stage’” may
incorporate by reference any
information contained in “Applicant’s
Environmental Report—Construction
Permit Stage,” *‘Supplement to
Applicant’s Environmental Report—
Operating License Stage,” final
environmental impact statement,
supplement to final environmental
statement of records of decision
previously prepared in connection with
the construction permit of the operating
license.

34. In §51.95, paragraph (b) is revised
to read as follows:

§51.95 Supplement to final environmental
impact statement.

(b) Post operating license stage. In
connection with the amendment of an
operating license authorizing
decommissioning activities at a
production or utilization facility
covered by §51.20, either for
unrestricted use or based on continuing
use restrictions applicable to the site, or
with the issuance, amendment or
renewal of a license to store spent fuel
at a nuclear power reactor after
expiration of the operating license for
the nuclear power reactor, the NRC staff
will prepare a supplemental
environmental impact statement for the
post operating license stage or an
environmental assessment, as
appropriate, which will update the prior
environmental review. The supplement
or assessment may incorporate by
reference any information contained in
the final environmental impact
statement, the supplement to the final
environmental impact statement—

operating license stage, or in the records
of decision prepared in connection with
the construction permit or the operating
license for that facility. The supplement
will include a request for comments as
provided in §51.73. Unless otherwise
required by the Commission, in
accordance with the generic
determination in §51.23(a) and the
provisions of §51.23(b), a supplemental
environmental impact statement for the
post operating license stage or an
environmental assessment, as
appropriate, will address the
environmental impacts of spent fuel
storage only for the term of the license,
license amendment or license renewal
applied for.

Dated at Rockville, Maryland, this 13th day
of July, 1995.

For the Nuclear Regulatory Commission.
John C. Hoyle,
Secretary of the Commission.
[FR Doc. 95-17718 Filed 7-19-95; 8:45 am]
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DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy

10 CFR Part 430
[Docket No. EE-RM—-93-801]

Energy Conservation Program for
Consumer Products: Proposed
Rulemaking Regarding Energy
Conservation Standards for
Refrigerators, Refrigerator-Freezers,
and Freezers

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy (DOE).

ACTION: Notice of Proposed Rulemaking
and Public Hearing.

SUMMARY: The purpose of this notice of
proposed rulemaking (NOPR) is to
provide interested persons an
opportunity to comment on this
proposal amending the energy
conservation standards for refrigerators,
refrigerator-freezers, and freezers, and to
invite interested persons to participate
in the appliance energy conservation
standards rulemaking process.

DATES: Written comments on the
proposed rule must be received by the
Department by October 3, 1995. The
Department requests 10 copies of the
written comments and, if possible, a
computer disk.

Oral views, data, and arguments may
be presented at the public hearing to be
held in Washington, DC, on September
12 and 13, 1995. Requests to speak at
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the hearing must be received by the
Department by 4 p.m., August 25, 1995.
Ten copies of statements to be given at
the public hearing must be received by
the Department by 4 p.m., September 1,
1995.

The hearing will begin at 9:30 a.m., on
September 12 and 13, 1995, and will be
held at the U.S. Department of Energy,
Forrestal Building, Room 1E-245, 1000
Independence Avenue, SW.,
Washington, DC 20585. The length of
each presentation is limited to 20
minutes.

ADDRESSES: Written comments, oral
statements, requests to speak at the
hearing and requests for speaker lists are
to be submitted to: Refrigerator
Rulemaking (Docket No. EE-RM—93—
801), U.S. Department of Energy, Office
of Codes and Standards, Appliance
Division, EE-431, 1000 Independence
Avenue, SW., Rm 1J-018, Washington,
DC 20585, (202) 586—-7574.

Copies of the Technical Support
Document: Energy Efficiency Standards
for Consumer Products: Refrigerators,
Refrigerator-Freezers, and Freezers
(TSD) may be obtained from: U.S.
Department of Energy, Office of Codes
and Standards, Appliance Division, EE-
431, 1000 Independence Avenue, S.W.,
Rm 1J-018, Washington, D.C. 20585.
(202) 586-9127.

Copies of the TSD, transcript of the
public hearing and public comments
received may be read at the DOE
Freedom of Information Reading Room,
U.S. Department of Energy, Forrestal
Building, Room 1E-190, 1000
Independence Avenue, SW.,
Washington, DC 20585, (202) 586—6020
between the hours of 9 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays. For more information
concerning public participation in this
rulemaking proceeding see Section VI,
“Public Comment Procedures,” of this
NOPR.

FOR FURTHER INFORMATION CONTACT:

Edward O. Pollock Jr., U.S. Department
of Energy, Office of Energy Efficiency
and Renewable Energy, Forrestal
Building, Mail Station EE-431, 1000
Independence Avenue, SW.,
Washington, DC 20585, (202) 586—
5778.

Eugene Margolis, Esq., U.S. Department
of Energy, Office of General Counsel,
Forrestal Building, Mail Station GC—
72, 1000 Independence Avenue, SW.,
Washington, DC 20585, (202) 586—
9507.

SUPPLEMENTARY INFORMATION:

I. Introduction
A. Authority
B. Background

1. General Discussion

A. Technological Feasibility
1. General
2. Maximum Technologically Feasible
Levels
B. Economic Justification
1. Economic Impact on Manufacturers
and Consumers
2. Life-cycle Costs
3. Energy Savings
a. Determination of Savings
b. Significance of Savings
4. Lessening of Utility or Performance of
Products
5. Impact of Lessening of Competition
6. Need of The Nation to Conserve
Energy
7. Other Factors
C. Rebuttable Presumption
I11. Discussion of Comments
A. General Analytical Comments
1. Discount Rates
a. Consumer Discount Rates
b. Manufacturer Discount Rate
c. Social Discount Rate
2. Appliance Lifetimes
3. Methodology
a. Lawrence Berkeley Laboratory
Residential Energy Model
b. Lawrence Berkeley Laboratory
Manufacturer Impact Model/Government
Impact Model
c. Demand Functions
d. Data Sources
4. Cost Pass-Through
5. Small Firms
6. Multiple Standards
7. External Costs and Benefits
8. Manufacturability
B. Product Specific Comments
1. Classes
a. Compacts
b. HCFC-Free
2. Design Options
3. Other Comments
a. Uncertainty Inherent in Data
b. Simulation Model
c. CFC Phaseout
4. Standards Proposed in the Joint
Comments
(Table 1: Standards Proposed in the
Joint Comments)
a. Full Sized Refrigerator-Freezers
b. Compact Refrigerator, Refrigerator-
Freezers, and Freezers
c. Household Freezers
d. Manual/Partial Defrost Refrigerators
and Refrigerator-Freezers
e. Non-HCFC Products
IV. Analysis
A. Engineering-Technical Issues
1. Efficiency Levels Analyzed
(Table 2: Annual Energy Usage for
Refrigerators, Refrigerator-Freezers, and
Freezers at Maximum Technologically
Feasible Levels and Table 3: Standard
Levels Analyzed for Refrigerators,
Refrigerator-Freezers, and Freezers—
Annual Energy Use (kwh/yr))
2. Payback Period
(Table 4: Payback Periods of Design
Options (Years) for Representative Class
of Refrigerator-Freezer)
3. Significance of Energy Savings
B. Economic Justification
1. Economic Impact on Manufacturers
and Consumers

2. Life-cycle Cost and Net Present Value
(NPV)
3. Energy Savings
4. Lessening of Utility or Performance of
Products
5. Impact of Lessening of Competition
6. Need of the Nation to Save Energy
C. Conclusion
1. Product Classes
a. Compact Refrigerators, Refrigerator-
Freezers and Freezers
b. HCFC-Free Refrigerators,
Refrigerator-Freezers and Freezers
2. Standards
a. Standards Level 4
b. Standards Level 3
c. Standards Level 2
d. Standards Level 1
3. Effective Dates
V. Environmental, Regulatory Impact,
Takings Assessment, Federalism and
Regulatory Flexibility Reviews
A. Environmental Review
B. Regulatory Planning and Review
C. Regulatory Flexibility Review Act
D. Federalism Review
E. “Takings” Assessment Review
F. Paperwork Reduction Act Review
VI. Public Comment Procedures
A. Participation in Rulemaking
B. Written Comment Procedures
C. Public Hearing
1. Procedure for Submitting Requests to
Speak
2. Conduct of Hearing
D. Issues for Comment
Appendices
I. Acronyms and Abbreviations

l. Introduction

A. Authority

Part B of Title Il of the Energy Policy
and Conservation Act (EPCA), Pub. L.
94-163, as amended by the National
Energy Conservation Policy Act
(NECPA), Pub. L. 95-619, by the
National Appliance Energy
Conservation Act (NAECA), Pub. L.
100-12, by the National Appliance
Energy Conservation Amendments of
1988, Pub. L. 100-357, and by the
Energy Policy Act of 1992, Pub. L. 102—
486,1 created the Energy Conservation
Program for Consumer Products other
than Automobiles. The consumer
products subject to this program are
called “covered products.” The
residential covered products are:
Refrigerators, refrigerator-freezers and
freezers; dishwashers; clothes dryers;
water heaters; central air conditioners

1Part B of Title Il of the Energy Policy and
Conservation Act, as amended by the National
Energy Conservation Policy Act, the National
Appliance Energy Conservation Act, the National
Appliance Energy Conservation Amendments of
1988 and the Energy Policy Act of 1992, is referred
to in this notice as the “Act.”” Part B of Title Il is
codified at 42 U.S.C. 6291 et seq. Part B of Title 11l
of the Energy Policy and Conservation Act, as
amended by the National Energy Conservation
Policy Act only, is referred to in this notice as the
National Energy Conservation Policy Act.



37390

Federal Register / Vol. 60, No. 139 / Thursday July 20, 1995 / Proposed Rules

and central air-conditioning heat
pumps; furnaces; direct heating
equipment; television sets; kitchen
ranges and ovens; clothes washers; room
air conditioners; and pool heaters. The
Act specifies that other consumer
products may be classified as covered
products by the Secretary of Energy. To
date, the Secretary has not so classified
any additional products.

DOE published a final rule amending
standards established by NAECA for
refrigerators, refrigerator-freezers, and
freezers (refrigerator products) on
November 17, 1989 (hereinafter, referred
to as the 1989 Final Rule). 54 FR 47916.
The Act directs DOE to review the 1989
Final Rule for possible amendment and
to issue final rules based on that review
no later than November 17, 1994.

B. Background

As directed by the Act, DOE
published an Advance Notice of
Proposed Rulemaking (hereinafter
referred to as the 1993 Advance Notice)
proposing standards for refrigerator
products, as well as other products, on
September 8, 1993. 58 FR 47326. The
1993 Advance Notice presented the
product classes that DOE planned to
analyze, and provided a detailed
discussion of the analytical
methodology and models that the
Department expected to use in doing the
analysis to support this rulemaking. The
Department invited comments and data
on the accuracy and feasibility of the
planned methodology and encouraged
interested persons to recommend
improvements or alternatives to the
approach taken by DOE. The original
comment period on the 1993 Advance
Notice was extended to February 7,
1994, in response to a request from the
Gas Appliance Manufacturers
Association (GAMA), the Aiir-
Conditioning and Refrigeration Institute
(ARI), and the Association of Home
Appliance Manufacturers (AHAM). 58
FR 59418 (November 9, 1993).

This NOPR addresses only the
refrigerator products covered by the
1993 Advance Notice. The 1989 Final
Rule divided the refrigerator products
into 10 classes based on various
characteristics (e.g., freezer location).
This NOPR proposes new classes for
eight different compact refrigerator
configurations and 18 new classes for
those refrigerator products which are
free of HCFCs. A complete list of the
proposed classes and the proposed
standards for each class is found in the
table at the end of this NOPR.

The comments to the 1993 Advance
Notice are addressed in Section Il
below. The last comment to be received
was the “Joint Comments of the

Association of Home Appliance
Manufacturers, the Natural Resources
Defense Council, the American Council
for an Energy Efficient Economy, the
New York State Energy Office, the
California Energy Commission, Pacific
Gas and Electric, and Southern
California Edison Relating to Energy
Conservation Standards for Refrigerator/
Freezers.” (Hereinafter referred to as the
“Joint Comments.””) 2 This group of
refrigerator manufacturers, electric
utilities, and energy conservation
advocates, acting on its own initiative,
negotiated intensively for 2 years to
develop a common recommendation for
an energy conservation standard that
meets the NAECA requirements for
refrigerators, refrigerator-freezers and
freezers. Although DOE neither
organized nor was a member of the
group, DOE responded to group requests
to send DOE staff observers to some
meetings and to make available its
contractors to perform data processing.
Without prior commitment to accept the
negotiated conclusions, the Department
has been receptive to this group effort to
reach agreement among representatives
of industry, consumers and
environmentalists. The resulting joint
comments have been very valuable to
the Department’s review of this issue.
The Joint Comments contains important
data and analyses for the Department to
consider, and realistic
recommendations.

I1. General Discussion

A. Technological Feasibility

1. General. For those products and
classes of products discussed in today’s
NOPR, DOE believes that the efficiency
levels analyzed, while not necessarily
being realized in current production, are
technologically possible. The
technological feasibility of the design
options is addressed in the product-
specific discussion. The criteria used by
the Department for evaluating design
options for technological feasibility are
that the design options are already in
use by the industry, or that research has
progressed to the likely development of
a prototype.

a. Maximum Technologically Feasible
Levels. The Act requires the
Department, in considering any new or
amended standard, to consider the
standard that is ““designed to achieve
the maximum improvement in energy
efficiency which the Secretary
determines is technologically feasible
and economically justified.” EPCA,

2The Department considered the Joint Comments
to supersede earlier comments by the listed parties
regarding issues subsequently discussed in the Joint
Comments.

section 325(0)(2)(A), 42 U.S.C.
6295(0)(2)(A). Accordingly, for each
class of product under consideration in
this rulemaking, a maximum
technologically feasible design option
(“max tech) was identified. The max
tech level is one that can be achieved by
the addition of energy conserving design
options to the baseline units.3 DOE
believes that in identifying the max tech
level a unit can be assembled, but not
necessarily manufactured, by the
effective date of the amended standards.
The ability to manufacture is considered
under the economic justification
analysis. For example, in the 1989 Final
Rule, DOE concluded that evacuated
panels for refrigerators were a
technically feasible design option
because refrigerators had been produced
on a limited scale with this technology.
However, DOE concluded that this
technology was not economically
justified because the chemical industry
probably could not provide sufficient
gquantities of the necessary raw materials
by the effective date of the standard.

The max tech levels were derived by
adding energy-conserving engineering
design options for each of the respective
classes in order of decreasing consumer
payback. A brief discussion of the max
tech level for each class analyzed is
found in the “*Analysis’ section of this
NOPR. A complete discussion of each
max tech level, and the design options
included in each, is found in the
Engineering Analysis. (See TSD,
Chapter 3.)

B. Economic Justification

The Act provides seven factors to be
evaluated in determining whether a
conservation standard is economically
justified. EPCA, section 325(0)(2)(B)(i),
42 U.S.C. 6295(0)(2)(B)(i).

1. Economic Impact on Manufacturers
and Consumers. The engineering
analysis identified options for
improvement in efficiency along with
the associated costs to manufacturers for
each class of product. For each design
option, these costs constitute the
increased per-unit cost to manufacturers
to achieve the indicated energy
efficiency levels. Manufacturer,
wholesaler, and retailer markups will
result in a consumer purchase price
higher than the manufacturer cost.

To assess the likely impacts of
standards on manufacturers, and to
determine the effects of standards on
different-sized firms, the Department
used a computer model that simulates

3The baseline unit is the most commonly used
combination of engineering design options which
are found in appliances that meet the existing
standards.
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hypothetical firms in the industry under
consideration. This model, the
Manufacturer Analysis Model (MAM), is
explained in the TSD. (See TSD,
Appendix C.) The Manufacturer
Analysis Model consists of version 1.2,
dated March 1, 1993, of the Government
Regulatory Impact Model (GRIM) which
has been integrated into the earlier
Lawrence Berkeley Laboratory (LBL)
Manufacturer Impact Model (LBL—
MIM). The GRIM model was developed
by Arthur D. Little Consulting Company
(ADL) under contract to AHAM, GAMA,
and ARI. It provides a broad array of
outputs, including shipments, price,
revenue, net income, and short- and
long-run returns on equity. An “Output
Table” lists values for all these outputs
in the base case and in each of the
standards cases under consideration. It
also gives a range for each of these
estimates. The base case represents the
forecasts of outputs without new or
amended standards. A *‘Sensitivity
Chart” (TSD, Appendix C) shows how
returns on equity would be affected by
a change in any one of the nine control
variables of the model.

For consumers, measures of economic
impact are the changes in purchase
price and annual energy expense. The
purchase price and energy expense, i.e.,
life-cycle cost, of each standard level are
presented in Chapter 4 of the TSD.
Under section 325 of EPCA, the life-
cycle cost analysis is a separate factor to
be considered in determining economic
justification.

2. Life-cycle Costs. One measure of the
effect of proposed standards on
consumers is the change in operating
expense and purchase price resulting
from the new standards. For the average
consumer, this is quantified by the
difference in the life-cycle costs
between the base and standards cases
for the refrigerator classes analyzed. The
life-cycle cost is the sum of the purchase
price and the operating expense,
including installation and maintenance
expenditures, discounted over the
lifetime of the appliance.

The life-cycle cost was calculated for
the range of efficiencies in the
Engineering Analysis for each class in
the year standards are imposed, using a
real consumer discount rate of 6
percent. The purchase price is based on
the factory costs in the Engineering
Analysis and includes a factory markup
plus a distributor and retailer markup.
Energy price forecasts are taken from the
1994 Annual Energy Outlook of the
Energy Information Administration.
(DOE/EIA-0383(94)). In the analysis for
the final rule, energy price forecasts
included in the most recent Annual
Energy Outlook will be used. Appliance

usage inputs are taken from the relevant
test procedures.

3. Energy Savings. The Act requires
DOE to consider the total projected
energy savings that result from revised
standards. The Department used the
LBL Residential Energy Model (LBL—
REM) results in its consideration of total
projected savings. The savings for
refrigerators, refrigerator-freezers and
freezers are provided in the “Analysis”
section of this NOPR, supra.

a. Determination of Savings. The
Department forecasts energy
consumption by using the LBL-REM,
which forecasts energy consumption
over the period of analysis for candidate
standards and the base case. The
Department quantified the energy
savings that would be attributable to a
standard as the difference in energy
consumption between the candidate
standard and the base case.

The Lawrence Berkeley Laboratory
Residential Energy Model was used by
DOE in previous standards rulemakings.
(See TSD, Appendix B for a detailed
discussion of the LBL-REM.) The LBL—
REM contains algorithms to project
average efficiencies, usage behavior, and
market shares for each product. Long-
term market share elasticities have been
assumed with respect to equipment
price, operating expense, and income.
The effects of standards are expected to
be lower operating expense and
increased equipment price. The
percentage changes in these quantities
and the elasticities are used to
determine changes in sales volumes
resulting from standards. Higher
equipment prices will decrease, and
lower operating expenses will increase
sales volumes. The net result depends
on the standard level selected and its
associated equipment prices and
operating expenses.

The Lawrence Berkeley Laboratory
Residential Energy Model is used to
project energy use over the relevant
periods for refrigerator products with
and without amended standards. The
Department estimated the projected
energy savings during the period 1998—
20304, by comparing the energy
consumption projections at alternative
standard levels against the projections at

4The Lawrence Berkeley Laboratory Residential
Energy Model was programmed to analyze a single
standard level or alternate standard levels over the
entire period. That is, the fact that a standard might
be revised during subsequent rulemakings was not
considered by the model. The Department believes
that it is not possible to predict what result such
reviews may have, and therefore it would be
speculative to model any particular result.
Therefore, for purposes of this rulemaking, each
standard level that was analyzed was projected to
have been in place from the time of implementation
to the year 2030.

current standards which is the base
case. The energy saved is expressed in
quads, i.e., quadrillions of British
thermal units (Btu), and exajoules (EJ).
With respect to electricity, the savings
are quads of source or primary energy,
which is the energy necessary to
generate and transmit electricity. From
data that remain rather constant over the
years, the amount of electrical energy
consumed at the site is less than one-
third of the amount of source energy
required to generate and transmit the
electrical energy to the site.>

The Lawrence Berkeley Laboratory
Residential Energy Model projections
are dependent on many assumptions.
Among the most important are the
responsiveness of household appliance
purchasers to changes in residential
energy prices and consumer income,
future energy prices, future levels of
housing construction, and options that
exist for improving the energy efficiency
of appliances.

b. Significance of Savings. Under
section 325(0)(3)(B) of the Act, 42 U.S.C.
6295(0)(3)(B), the Department is
prohibited from adopting a standard for
a product if that standard would not
result in “‘significant conservation of
energy.” While the term “significant” is
not defined in the Act, the U.S. Court
of Appeals concluded that Congress
intended the word “‘significant” to mean
“non-trivial.” Natural Resources
Defense Council v. Herrington, 768 F.2d
1355, 1373 (D.C. Cir. 1985).

4. Lessening of Utility or Performance
of Products. In establishing classes of
products and design options, the
Department tried to eliminate any
degradation of utility or performance in
the products under consideration in this
rulemaking. That is, to the extent that
comments or research showed that a
product included a utility or
performance-related feature that affected
energy efficiency, a separate class with
a different efficiency standard was
created for that product. In this way, the
Department attempted to minimize any
lessening of utility or performance
resulting from amended standards.

5. Impact of Lessening of Competition.
The Act directs the Department to
consider any lessening of competition
that is likely to result from the
standards. It further directs the Attorney
General to gauge the impact, if any, of
any lessening of competition.

To assist the Attorney General in
making such a determination, the
Department studied the affected
appliance industries to determine their

SEnergy Information Administration, Electric
Power Annual 1987, Tables 25 and 82, DOE/EIA-
0348(87), 1987.
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existing concentrations, levels of
competitiveness, and financial
performances. This information will be
sent to the Attorney General. (See TSD,
Chapter 6.) The Department also will
give the Attorney General copies of this
NOPR and the TSD for review.

6. Need of the Nation to Conserve
Energy. The estimated energy security
and environmental effects from each
standard level for each class is reported
under this factor in the Product Specific
Discussion (Section IV. B. 6) of this
NOPR.

7. Other Factors. This provision
allows the Secretary of Energy, in
determining whether a standard is
economically justified, to consider any
other factors that the Secretary deems to
be relevant.

Each efficiency level was evaluated
according to the economic justification
factors specified in the Act to determine
economic justification. The Department
rejected energy conservation standards
for which the burdens outweighed the
benefits (e.g., savings in operating costs
were outweighed by significant
increases in first costs and substantially
adverse effects on manufacturers’
returns on equity).

C. Rebuttable Presumption

Section 325(0)(2)(B)(iii) of EPCA, 42
U.S.C. 6925 (0)(2)(B)(iii), states:

If the Secretary finds that the additional
cost to the consumer of purchasing a product
complying with an energy conservation
standard level will be less than three times
the value of the energy savings during the
first year that the consumer will receive as
a result of the standard, as calculated under
the applicable test procedure, there shall be
a rebuttable presumption that such standard
level is economically justified. A
determination by the Secretary that such
criterion is not met shall not be taken into
consideration in the Secretary’s
determination of whether a standard is
economically justified.

If the increase in initial price of an
appliance due to a conservation
standard would repay itself to the
consumer in energy savings in less than
3 years, then it is presumed that such
standard is economically justified.s This
presumption of economic justification
can be rebutted upon a proper showing.

I11. Discussion of Comments

The Department received 49 written
comments in response to the 1993

6For this calculation, the Department calculated
cost-of-operation based on the DOE test procedures.
Therefore, the consumer is assumed to be an
‘“‘average” consumer as defined by the DOE test
procedures. Consumers that use the products less
than the test procedure assumes will experience a
longer payback while those that use them more than
the test procedure assumes will have a shorter
payback.

Advance Notice.” This section addresses
the general analytical issues raised by
the comments, and then addresses the
product-specific issues.

A. General Analytical Comments

1. Discount Rates. The proposals of
the Department concerning the
appropriate discount rates to use in the
analysis of the standards drew more
comments than any other issue.

In view of the apparent differences in
the cost of financing, average rate of
return on investments and the time
value of money among various
categories of consumers, and between
consumers, manufacturers and society
as a whole, the Department proposed to
use different discount rates for the
consumer life-cycle cost analysis, the
manufacturer impact analysis, and net
national benefits calculation, with
sensitivity analyses designed to describe
the range of impact.

Based on the comments received, the
Department has made some
modifications in this proposal, but has
retained the specification of different
discount rates for different types of
impact analyses and the use of
sensitivity analyses.

a. Consumer Discount Rate. In the
1989 Final Rule, DOE used a 7 percent
discount rate, based on the range of real
financing rates experienced by
consumers. At the time, rates ranged
from less than 1 percent to slightly more
than 15 percent. DOE selected 7 percent
because it was near the midpoint of the
potential consumer discount rates.

In its comments on the Advance
Notice of Proposed Rulemaking on
Energy Conservation Standards for Nine
Products (55 FR 39624, 39631,
September 28, 1990), Whirlpool
Corporation (Whirlpool) offered
estimates of the percentages of
appliance purchasers that used different
types of financing: 40 percent of retail
purchasers pay in cash; 35 percent use
credit cards; 25 percent use retailer
loans. These figures excluded new home
construction, which accounts for
approximately 25 percent of Whirlpool’s
total sales. (Whirlpool, No. 31 at 1-2).

These percentage shares were used to
weight the different real finance rates
experienced by consumers: Just over 3
percent for appliances purchased as part
of a new home (whose finance rate is a
tax-deductible mortgage interest rate), to
slightly less than 1 percent for cash
purchases, to more than 15 percent for
credit card purchases. As a result, the
weighted-average, real finance rate

7Comments on the ANOPR have been assigned
docket numbers and have been numbered
consecutively.

experienced by consumers was
estimated to be 6 percent. In the 1993
Advance Notice to this proposed
rulemaking, the Department stated that
it believed that the average consumer
rate was between 4 and 10 percent and
that it intended to perform sensitivity
analyses using this range. DOE
specifically solicited comments on a
range of issues concerning consumer
discount rates: Including the usefulness
of the Whirlpool data, the methods used
to finance retail purchases, the possible
use of data on rates of return required
by consumers, the possible use of data
on the implicit discount rates revealed
by consumer purchasing decisions, and
the extent to which the special
requirements of low-income consumers
should be taken into account.

The American Council for an Energy
Efficient Economy (ACEEE) supported
this weighted-average approach using
the Whirlpool data. However, ACEEE
and the Natural Resources Defense
Council (NRDC) both stated that
consumer discount rates based upon
how appliances are actually purchased
may represent constrained choices or
choices of convenience; for example,
consumers who pay off credit card
balances early, or default on their
payments, are not counted correctly.
(ACEEE, No. 50 at 1, 2 and NRDC, No.
18 at 24).

The American Council for an Energy
Efficient Economy also stated that
higher discount rates should not be used
for low-income households. Low-
income households are particularly
prone to market failures (e.g., many low-
income households live in rental
housing where landlords purchase the
refrigerator-freezers, and tenants pay the
operating costs) but receive benefits
equal to those for all other households
from higher standards. (ACEEE, No. 50
at 1, 2).

The Edison Electric Institute (EEI)
argued that implicit discount rates
estimated through an examination of
actual consumer purchases of
appliances and related consumer
equipment is the most appropriate basis
for the consumer discount rate used
under this program. (EEI, No. 35 at 4).
On the other hand, NRDC and ACEEE
supported the Department proposal not
to use implicit discount rates in the
analysis of the cost-effectiveness of
potential minimum efficiency
standards. (ACEEE, No. 50 at 1,2, and
NRDC, No. 8 at 24).

DOE has further investigated various
indicators of the opportunity costs that
consumers purchasing appliances might
experience. For example, the average
real rate of return on residential
property during the 1980s varied
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between 3.6 and 4.5 percent annually.
The annual real rate of return
(nonfinancial) on corporate stocks
during this period varied from 5.9 to 8.8
percent, but was generally less than this
for nearly all other forms of investment
readily available to consumers. DOE
believes such opportunity costs are
relevant indicators of the appropriate
discount rates for consumers with
significant personal savings or
investments.

For consumers with little or no
personal savings, DOE believes that the
costs of credit-card financing and the
willingness of consumers to forego
current consumption in favor of future
savings should be taken into account.
According to the data derived from a
1992 Survey of Consumer Finances
performed by the National Opinion
Research Center for the Federal Reserve
Bank, 30 percent of all U.S. households
have less than $500 in savings, checking
and money market accounts, or have no
such account. Also, according to the
survey, 13 percent of all U.S.
households have a net worth of less
than $1000. These two survey results
suggest that many households may be
forced, because of their financial
circumstances, to finance any increased
appliance costs resulting from efficiency
standards through credit cards or other
high interest sources of financing, or by
reducing (or postponing) their current
consumption of goods and services.
Limited empirical research 8 suggests
that low-income households exhibit
higher-than-average discount rates (i.e.,
required rates of return or time values
of money) across all of their time-
sensitive decisions, including (but not
limited to) their appliance purchases.
Real credit-card financing rates remain
above 10 percent for most consumers.

The Department continues to believe
that appropriately weighted, real
financing rates are a useful indicator of
consumer discount rates, although it
recognizes that there are considerable
limitations to the data concerning
consumer financing provided by
Whirlpool.

Regarding implicit discount rates,
various studies have shown that they
range from as low as 3 percent to as high
as 100 percent (or more) for certain
appliances. However, because implicit
discount rates are based on actual
consumer purchase behavior, they also
reflect the extent to which there are
market failures, such as inadequate
information, conflicting owner/renter
incentives, and second party (builder/

8Train, Kenneth, Discount Rates in Consumers’
Energy-Related Decisions: A Review of the
Literature; Energy, December 1985.

contractor) purchases that inhibit
consumers from making energy
efficiency investments they would
otherwise consider to be worthwhile.
One major reason Federal appliance
efficiency standards were originally
established was to overcome these
market failures regarding investment in
energy efficiency.

For these reasons, DOE does not
believe unadjusted (i.e., not corrected
for potential biases) discount rates
derived from actual consumer behavior
should be used in evaluating the
economic impact of proposed standards
on consumers. DOE believes the intent
of the legislation that established the
appliance standards program is to
achieve energy savings which are being
foregone because of market failures that
hinder or discourage consumer
investments in energy efficiency. This
conclusion is supported by the findings
of the District Court in Natural
Resources Defense Council v.
Herrington, 768 F. 2d 1355, 1406-07
(D.C. Cir. 1985), where the court stated
that “‘the entire point of a mandatory
program was to change consumer
behavior” and “the fact that consumers
demand short payback periods was
itself a major cause of the market failure
that Congress hoped to correct.”

Based on the comments received and
the further investigation of issues raised
in the Notice of Proposed Rulemaking
on Energy Conservation Standards for
Eight Products (59 FR 10464, 10532,
March 4, 1994), the Department has
concluded that a 6 percent discount rate
is an appropriate mid-range estimate of
the ranges of real financing rates,
opportunity costs and time values of
money experienced or exhibited by
residential consumers. However,
because of the considerable variability
among different categories of
consumers, the Department intends to
place increased emphasis on assessing
the sensitivity of the life-cycle cost
analyses to the use of low (2 percent)
and high (15 percent) discount rates.

b. Manufacturer Discount Rate. The
real discount rate used to assess the
impacts of the proposed refrigerator
standards on manufacturers is 12
percent. It is the discount rate used to
calculate the net present value of the
series of estimated net cash flows
expected to be experienced by industry,
as calculated by the GRIM module of the
MAM.

The Manufacturer Analysis Model
also uses a “market discount rate” for
forecasting the impact of standards on
future appliance sales, as distinct from
the 12 percent rate used to calculate
industry net present values. This
implicit market rate is a higher rate

derived from empirical analysis of
historical efficiency choice decisions,
and is used as an indicator of the extent
to which consumers implicitly value
operating costs compared with first
costs.

c. Social Discount Rate. In identifying
a discount rate that is appropriate for
use in calculating benefits to the Nation
as a whole, the Department considered
the opportunity costs of devoting more
economic resources to the production
and purchase of more energy-efficient
appliances and fewer national resources
to other types of investment. Since
differentiating among specific classes of
consumers or businesses is not
necessary, the Department considered a
broad measure of the average rates of
return earned by economic investment
throughout the U.S. to be an appropriate
basis for the social discount rate.

Using this approach, the Office of
Management and Budget (OMB)
prepared a Background on OMB’s
Discount Rate Guidance in November of
1992, containing an analysis of the
average annual real rate of return earned
on investments made since 1960 in
nonfinancial corporations, noncorporate
farm and nonfarm proprietorships, and
owner-occupied housing in the U.S. The
results of this analysis showed that
since 1980, the annual real rate of return
for these categories of investments
averaged slightly more than 7 percent,
ranging from a low of about 4 percent
for owner-occupied housing (which
represented about 43 percent of total
capital assets in 1991 of about $15
trillion) to a high of about 9 percent on
noncorporate farm and nonfarm capital
(which represented about 23 percent of
the total). Between 1960 and 1980, the
average real rate of return on capital was
higher, averaging about 8.5 percent in
the 1970s and about 11.2 percent in the
1960s. Because of this analysis, OMB
chose to designate 7 percent as the
social discount rate specified in
revisions to OMB Circular A-94 issued
on November 10, 1992, 57 FR 53519.

Because the Department believes the
methods and data used by OMB to
develop this guidance are appropriate
bases for a social discount rate, the 1993
Advance Notice to this proposed rule
said that it was the intent of the
Department to use 7 percent as the
discount rate in the calculation of the
net national benefits and costs of the
proposed standards.

The New York State Energy Office
(NYSEO) stated that the average rate of
7 percent for the societal perspective is
too high and suggested an average rate
of 3 to 4 percent real, based upon
current 30-year U.S. Treasury bond
interest rates. (NYSEO, No. 26 at 17-19).
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The Natural Resources Defense Council
stated that, in principle, societal
discount rates should be lower than
consumer discount rates, but that it
cannot quantify the difference. It also
stated real discount rates should be
based upon long-term (hundred-year)
averages, which are in the range of 0 to
5 percent. (NRDC, No. 18 at 11).

Because the proposed appliance
efficiency standards will primarily
affect private, rather than public,
investment, the Department continues
to believe that using the average real
rate of return on private investment as
the basis for the social discount rate is
most appropriate. If the primary impact
of the standards were on Federal or
other public expenditures, DOE agrees
that real interest rates on long term
government securities would likely be a
better basis.

The Department disagrees with the
contention that the average social
discount rate should necessarily be
lower than the average consumer
discount rates, although it agrees that
social rates are often lower than those
experienced by many consumers and
businesses. The increased risk faced by
individual consumers or businesses is
one reason many believe social discount
rates should be lower. The Department
believes that taking into account such
variation in risk in determining the
appropriate social, consumer, or other
discount rate is inappropriate.

For these reasons, DOE proposes to
continue to use a 7 percent social
discount rate in national net present
value calculations. The Department has
performed sensitivity analyses at 4 and
10 percent and finds that while the
social discount rate used has a
significant impact on the estimated
national net present value, there are
only small differences in the national
net present value for each of the trial
standard levels being considered at any
one of the three social discount rates
evaluated.

2. Appliance Lifetimes. Three
comments discussed product lifetimes.
Maytag stated that the lifetime for
refrigerator products should be 15 years,
based on a National Family Opinion
survey of first owners carried out by
AHAM. (Maytag, Transcript at 328).
AHAM provided a survey showing that
lifetimes of refrigerator products at
replacement are shorter than previously
assumed by the Department. (AHAM,
No. 17 at 32). NRDC believes that
savings should be estimated throughout
the lifetime of the appliance, not over
the period that the first owner keeps the
appliance. (NRDC, No. 18 at 40).

The Act provides that the savings
should be estimated throughout the

average lifetime of the appliance, not
the time the first owner keeps the
appliance. EPCA, section
325(0)(2)(B)(i)(1), 42 U.S.C.
6295(0)(2)(B)(i)(11). The Department
decided to retain the 19-year baseline
for refrigerators and refrigerator-freezers,
based on its study of saturations and
purchases of new household
refrigerators and refrigerator-freezers.
The 19-year lifetime of refrigerator-
freezers is consistent with observed
purchases in the marketplace since
1980. For compacts, the Department is
using the industry-supplied value of 11
years since no other data are available.

3. Methodology.

a. Lawrence Berkeley Laboratory
Residential Energy Model. The
Association of Home Appliance
Manufacturers criticized the LBL-REM
as theoretical and based upon obsolete
(1970s) data. It further stated no model
does an adequate job of forecasting the
price-volume effects leading to a
payback analysis. In particular, AHAM
commented that demand in the current
LBL—REM refrigerator products
equations does not appear to drop fast
enough with increasing prices to meet
the test of real world experience and
therefore LBL-REM should not be used
to compute demand functions. It
commented that more accurate results
are generated by recent empirical data
rather than by theories about the effects
of regulations on demand. (AHAM, No.
17 at 22).

The Department believes that
individual manufacturers observe
greater price sensitivity because they are
analyzing shifts among manufacturers,
rather than a response of the entire
market (total national sales) to a market-
wide price change due to standards. The
forecasting methodology used in LBL—
REM has been validated by comparison
with historical shipments over the
1981-1993 time period.

b. Lawrence Berkeley Laboratory
Manufacturer Impact Model/
Government Regulatory Impact Model.
Most of the comments recommended
that the Department adopt the GRIM
cash-flow model. A comparison of
GRIM and LBL-MIM, using LBL-MIM
price and quantity data, has been
conducted by DOE, and the results show
that differences between these two
models are small enough to be
inconsequential in almost all cases.
GRIM has been incorporated into LBL—
MIM to calculate the impact of
standards on industry net present
values.

Arthur D. Little, Inc. submitted
comments for three major industry trade
associations: AHAM, ARI, and GAMA.
Arthur D. Little, Inc. stated “‘there is no

generally acceptable approach for
forecasting annual shipments and prices
of products using quantitative models.”
Further, ADL said that forecasting the
annual shipments and prices of
products is a difficult task, but there are
basic principles for addressing the issue.
(ADL, No. 19 at 3).

In order to be useful, models
analyzing industry impacts must
forecast shipments and prices. While
ADL may not consider any of these
approaches generally acceptable, DOE is
in favor of using a quantitative method
rather than a subjective approach.

c. Demand Functions. Arthur D.
Little, Inc. commented that the
Department analyses use demand
functions limited to consumer demand
as a function of price, payback period,
and consumer income, while omitting
nonfinancial considerations (such as
utility to consumers). (ADL, No. 19 at 3).

The Department assumes there is no
difference in consumer utility between
the various design options used to meet
different trial standards levels. This is
intentional because the Act does not
allow the setting of a standard that
diminishes consumer utility. EPCA,
section 325(0)(2)(B)(i)(1V), 42 U.S.C.
6295(0)(2)(B)(i)(IV). It is an issue
analyzed and initially determined by
the engineering analysis before its
consideration as part of a standard level.
This issue is further addressed in the
discussion of the various design options
considered found later in this NOPR.

d. Data Sources. Arthur D. Little, Inc.
commented that the empirical data
relating to price and consumer demand
(i.e., price elasticities of demand) were
estimated in the 1970s, before ‘““major
changes in the actual marketplace” and,
therefore, are not reliable. (ADL, No. 19
at 4). The Association of Home
Appliance Manufacturers stated that
DOE should develop an acceptable
approach to demand elasticity because
“neither LBL-REM nor LBL-MIM are
acceptable as predictors of volume and
price elasticities.” (AHAM, No. 17 at
35).

The Lawrence Berkeley Laboratory
Residential Energy Model is not a
source of volume or price elasticity. The
elasticities used in the LBL—MIM were
originally estimated by the LBL-REM
based on data and results estimated in
the 1970s by Oak Ridge National
Laboratory (ORNL).® They have been
subsequently revised based on historical
shipments or other relevant information
where available. DOE agrees that it

9The original Oak Ridge National Laboratory data
is documented in Consumer Products Efficiency
Standards Economic Analysis Document, U.S.
Department of Energy, DOE/CE-0029, March 1982.
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would be useful to have updated data
for estimating elasticities and any other
information which explains major
changes in the marketplace. DOE notes
that GRIM does not use such elasticities.
The Department encourages AHAM,
ADL, or other parties to provide
evidence about whether the elasticities
used in the analysis are reasonable, and
how they may obtain more accurate
elasticities.

4. Cost Pass-Through. Several
comments, including ADL, AHAM,
Amana Corporation (Amana), and
General Electric Appliances (GEA), raise
issues regarding cost pass-through and
the relationship between cost and price.
According to ADL, manufacturers have
not passed through a significant portion
of their costs as evidenced by the
Consumer and Producer Price Indices,
which show that prices have risen by
less than the increase in costs. This
means that firms have reduced
operating costs rather than increase
costs to consumers. Therefore any
model that assumes or concludes that
firms can pass on costs with any
reasonable probability is ‘““not
acceptable and inconsistent with
observed behavior.” (ADL, No. 19 at 4—
5).
The Gas Appliance Manufacturers
Association stated that DOE should not
assume that all equipment cost
increases can be passed through to the
consumer, partly as a result of the
option of deferring purchases and
repairing existing equipment. (GAMA.
No. 28 at 3).

The Association of Home Appliance
Manufacturers noted that historically
the price of appliances has risen much
more slowly than the price of some
production inputs. They concluded that
this observation shows an inability of
firms to pass on cost increases. (AHAM,
No. 17 at 6).

The relevant issue regarding cost
pass-through is how appliance prices
have risen relative to the increased costs
of all manufacturer inputs. A more
plausible explanation of why passing on
their costs has been increasingly
difficult for firms is because of the rise
of monopsony power on the purchasing
side of the market as AHAM has noted
in earlier comments.10 The growth of
large and sophisticated “power”

10 See Written Comments of the AHAM to the
DOE on Energy Conservation Program for Consumer
Products: ANOPR on Energy Conservation
Standards for Room Air Conditioners and Kitchen
Ranges and Ovens, Docket No. CE-RM-90-201,
dated December 12, 1990, by the AHAM, pp. 67—
68; and Statement of the AHAM to the DOE on the
NOPR on Energy Efficiency Standards for
Dishwashers, Clothes Washers, and Clothes Dryers,
CE-RM-88-101, also by AHAM, dated October 10,
1989.

retailers that have significant and
increasing power in the marketplace has
resulted in increased downward price
pressure on manufacturers.

5. Small Firms. Several commenters
stated that DOE needs to be concerned
about the impacts of standards on small
manufacturers. General Electric
Appliances wrote that an analysis using
an “‘average’” firm may not show the
impacts of standards on small firms or
on industry concentration. (GEA, No. 39
at 21).

PVI Industries commented that “‘a
smaller company, with lower volume,
may be affected very differently from a
larger, higher volume producer. In
particular, the smaller company can
probably implement significant design
changes more quickly and at much
lower cost because of lower volume
production and less automation.
Therefore, the GRIM model may not
suitably reflect the financial impact of a
change across the broad spectrum of
appliance manufacturers.” (PVI
Industries, No. 43 at 1).

The Department is interested in the
impact of standards on the different
types of firms in the industry. The
Department is aware that the compact
refrigerator industry has cost functions
that are much different than the full-size
product manufacturers, and partly for
this reason, DOE is proposing less
stringent standards for compact
refrigerator products than for full-sized
refrigerator products.

6. Multiple Standards. Three
comments, from AHAM, Amana, and
GEA, raised the issue of the cumulative
costs of multiple regulations. (AHAM,
No. 17 at 7, Amana, No. 21 at 2, and
GEA, No. 39 at 3). They stated that the
Department needs to consider and
analyze the cumulative costs of multiple
regulations on industry. Some of these
costs include chlorofluorocarbon (CFC)
phaseout, successive efficiency
standards, and demands on human and
financial resources. General Electric
Appliances suggested the use of the
GRIM because it includes a module that
analyzes the cumulative effects of
multiple regulations. (GEA, No. 39 at
21-2).

The Department has considered the
impact of costs due to regulations
concerning the phaseout of CFC and
HCFC materials. The Manufacturer
Analysis Model is designed to analyze
the impact of standards on industry
profitability for an individual appliance.
To date, this has involved treating each
manufacturer of a subject product as a
separate company. Recognizing,
however, that many manufacturers
produce more than one appliance type
subject to appliance standards and the

companies have limited resources, the
Department is presently seeking
approaches to account for the
cumulative effects on a multi-product
company of the appliance conservation
standards that it promulgates, and
requests comments in this regard. Such
an analysis will require both a
manageable analytical method and
relevant cost data.

7. External Costs and Benefits. A
number of comments on the ANOPR
urged the Department to consider
external costs and benefits in its
economic analyses of the efficiency
standards proposed in this NOPR.
(ACEEE, No. 50 at 2; Gas Research
Institute (GRI), No.10 in Appendix H at
6; NRDC, No. 18 at 28; Pacific Gas and
Electric, No. 22 at 2; NYSEO, No. 26 at
7; NWPPC, No. 30 at 4; AGA, No. 32 at
3). However, several other commenters
argued against the inclusion of
externalities in the economic analysis.
(Tampa Electric Co. (TECo.), No. 3 at 3;
Cleveland Electric llluminating Co., No.
7 at 1; ARI, No. 31 at 6; Electricity
Consumers Resource Council (ELCON),
No. 33 at Attachment 1; EEI, No. 35 at
2; GAMA, No. 27 at 24; National Rural
Electric Cooperative Association
(NRECA), No. 42 at 2, 3).

The Department recognizes that the
inclusion of monetized externality cost
estimates in the evaluation of standards
is a complex and controversial question.
In a Supplemental Advance Notice of
Proposed Rulemaking Regarding Energy
Conservation Standards for Three Types
of Consumer Products, (59 FR 51140,
October 7, 1994), the Department
solicited public comment on whether a
sound analytical basis exists for
estimating the monetary value of
environmental and energy security
externalities. Because the Department
has yet to identify a sound analytical
basis for estimating the monetary value
of environmental or energy security
externalities, it is not proposing to use
such estimated monetary values in this
rulemaking. However, as in previous
efficiency standards rulemakings, the
Department has estimated the likely
effects of the proposed standards on
certain categories of emissions and on
oil use, and has considered these effects
in reaching a decision about whether
the benefits of the proposed standards
exceed their burdens.

8. Manufacturability. General Electric
Appliances believes that the Department
needs to incorporate an evaluation of
manufacturability as an essential aspect
of the technical feasibility
determination. (GEA, No. 39 at 13).
Maytag proposed that the Department
recognize that manufacturability and
technological feasibility are inextricably
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linked, that a new operating definition
of max tech should be developed, and
that the process should consider patent
restrictions, toxicity, functional
viability, verifiability, and reliability.
(Maytag, Transcript at 317-19).

The Department believes that the max
tech level should reflect a product that
is capable of being assembled, but not
necessarily mass produced, by the
effective date of the amended standards.
(This issue is discussed in more detail
in the section on Maximum
Technologically Feasible Levels, 11.A.2.)

B. Product-Specific Comments

1. Classes.

a. Compacts. The current energy
efficiency standards specify standards
for seven classes of refrigerators and
refrigerator-freezers and three classes of
freezers. The classes are based on
various characteristics of the products
such as type of defrost, location of the
freezer and whether the unit has
through-the-door features. No
consideration was given to dividing the
refrigerator products in different classes
based on size. The Joint Comments
proposed establishing separate classes
for compact refrigerator products which
would include all products less than
7.75 cubic feet (Federal Trade
Commission (FTC)/AHAM rated
volume) and 36 inches or less in height.
The marketplace and industry recognize
products meeting these criteria as a
separate niche with special engineering
and investment constraints. Much
smaller, privately-held, family-owned,
single-product companies are typical in
this market. Economies of scale for these
companies are much different from
those of the full-size product
manufacturers. Also, there are far fewer
design options available to improve the
performance of the compact refrigerator
products. (Joint Comments, No. 49 at
15).

')I'he Department has decided to adopt
additional classes for compact
refrigerator products because they have
added consumer utility (ability to fit in
small spaces), and because there are
fewer energy conservation design
options available for compacts. The
additional compact classes are Nos. 11—
18 in the “Product Classes and Effective
Dates” Table found at the end of this
NOPR.

b. HCFC-Free. The Joint Comments
also proposed additional classes for
HCFC-free refrigerator products, both
full-size and compact. The Joint
Comments stated that treatment of
HCFCs becomes a significant issue in
the design of these standards because
implementation of the new energy
standards will occur less than five years

before regulations promulgated by the
Environmental Protection Agency
(EPA), making HCFC-141b unavailable,
become effective January 1, 2003. There
is also concern that the date for
phaseout of HCFC-141b may be moved
up. Current data from Europe, Japan,
and the U.S., provided by the Joint
Comments, support approximately a 10
percent energy penalty in the shift from
HCFC-141b to proposed
hydrofluorocarbon and hydrocarbon
substitutes. New technologies may be
developed to reduce or eliminate the
energy penalty, but it is impossible to
forecast with certainty whether they
will be commercially available by 2003.
The Joint Comments proposed that new
classes be established for any product
employing non-ozone-depleting foam
blowing agent which EPA approves
under the Safe Alternatives Program of
the Clean Air Act, or which uses blends
or mixtures of less than 10 percent
HCFC. (Joint Comments, No. 49 at 21).

The Environmental Protection Agency
stated that, given the lack of a
technology equal or better than HCFC—
141b in terms of energy and ozone-
depletion, EPA does not plan to phase
out HCFC-141b any earlier than 2003.
(EPA, No. 34 at 9). The Environmental
Protection Agency also submitted a
report entitled, ““Zero Ozone Depleting
Blowing Agents for Use in
Polyurethane-based Foam Insulations,”
which found that the high density,
molded foam produced with the
fluorinated ether, E245, has a thermal
conductivity similar to that of CFC-11.
(EPA, No. 34, Appendix 8 at 4). The
report also states that the major problem
with E245 is that it is not commercially
available, and toxicity tests must still be
conducted. (EPA, No. 34 at Appendix 8,
p. 7).

The Department has considered all
the viewpoints expressed concerning
the impact of HCFC-141b phaseout on
this rulemaking. The thermal
conductivity of HCFC-141b product
substitutes that may become available in
the future is difficult to project. The
following summarizes what is presently
known about four potential substitutes:

* HFC-356 foam has a thermal
conductivity of 0.126 Btu-in/hr-ft2-°F
(18.2mW/m-K), which is about 4
percent higher than the 0.121 Btu-in/hr-
ft2-°F (17.4 mW/m-K) conductivity of
foams using CFC-11 11, HFC-356 has
the advantage of being less aggressive

11E, Ball and W. Lamberts. ““HFC-356, a Zero
Ozone Depletion Potential (ODP) Blowing Agent
Candidate for North American Appliance Foam
Formulations,” Proceedings of Polyurethanes World
Congress 1993, Vancouver, Canada, October 1993,
pp. 10-13.

toward liner materials than CFC-11.
Toxicity testing is incomplete.

¢ The fluorinated ether E245 is
nonflammable and may serve as a near
drop-in replacement for CFC-11 and
HCFC-141b. Foams using E245 as a
blowing agent have been reported to
have a thermal conductivity at 32°F
(0°C) of 0.126 Btu-in/hr-ft2-°F (25mW/
m-K) 12, It is not commercially available
and will need to undergo toxicity
testing.

¢ Cyclopentane has about a 10
percent higher thermal conductivity
than CFC-11 blown foam. The
conductivity could be lowered by about
5 percent with the addition of small
amounts of perfluoralcanes (PFAS) 13,
Although pentanes are being used in
Europe, the flammability of
cyclopentane concerns U.S.
manufacturers.

* HFC-365 and a blend of H-365 and
HFC-134a have been tested as blowing
agents and found to produce foams with
similar thermal conductivities to CFC—
1114, As has occurred for HCFC-141b,
DOE expects that the thermal
conductivities of these new foams will
improve as more experience is gained
with their use in different formulations.
In the analyses for these proposed
standards, it was assumed that the
thermal conductivity remained constant
at 1993 values.

Based on the uncertainty of the
availability of HCFC-141b replacements
with equivalent thermal properties, the
Department has decided to develop new
product classes for products that do not
use HCFC-141b or other HCFCs in the
foam insulation.

2. Design Options. In the 1993
Advance Notice the Department
requested comments on 30 design
options it proposed evaluating for
potential improvement of the
refrigerator products. The comments
received on each design option are
discussed below. (Through the process
of providing technical support for the
informal negotiations of the Joint
Comments parties, the Department was
able to gain a better understanding of
the issues relating to use of each of the
design options considered. This has
greatly improved the Department’s
ability to estimate the efficiency

12E. Blevins et al., ““Zero Ozone Depleting
Blowing Agents for Use in Polyurethane Based
Foam Insulations.” EPA, No. 34, Appendix 8.

13U. Wenning. ““Hydrocarbons as PU Blowing
Agents in Domestic Appliances”, Proceedings of
1993 International CFC and Halon Alternatives
Conference,” Washington, DC, 1993, pp 317-325.

14]. Murphy et al., ““HFC-365 as a Zero ODP
Blowing Agent for Foams,” Proceedings of 1993
International CFC and Halon Conference,
Washington, DC, October, 1993, pp 346-355.
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improvements that will result from
incorporation of the design options.)

Increased Cabinet Insulation
Thickness. Increasing the wall thickness
has been identified as the option
providing the greatest energy savings.
According to the industry participants
as stated in the Joint Comments, an
increase in external dimensions on
refrigerator-freezers of as little as a ¥2
inch can eliminate as much as 20 to 30
percent of a marketplace available for
that particular product. If the external
dimensions are maintained and the wall
thickness increase is made to the inside
of a cabinet, the interior volume of the
cabinet is reduced. Smaller capacity
products carry a lower price with less
margin. The smaller volume cabinet will
also have to meet a more restrictive
energy standard. Finally, this design
may sacrifice important utility of the
product in violation of the mandates of
NAECA. (Joint Comments, No. 49 at 7).

The non-industry participants in the
Joint Comments agreed with industry
position that the max tech level based
on increasing both wall and door
thickness by 1 inch—a 2-044h increase
in side-to-side dimensions of the
refrigerator—would have a significant
impact on some products, because there
are not sufficient alternative design
options available to manufacturers
should they find it necessary not to
produce products with larger exterior
dimensions (products that could not fit
through doors in existing buildings if
enlarged). (Joint Comments, No. 49 at
10).

The Joint Comments state that
increased wall and door thickness has a
more severe impact on compact
refrigerators than it does on full-size
products. Marketing of compacts does
not allow for an increase in wall
thickness since most products are
designed for niche applications with no
room for expansion of the cabinet size.
Any increase in wall thickness would
compromise the utility of the product by
decreasing the usable interior volume
for a product that already has limited
applications in the marketplace. A
similar problem applies to insulation
increases in top and bottom panels; this
space constraint is recognized in the
new definition of the compact class as
limited to models below 36 inches in
height. (Joint Comments, No. 49 at 16).

Sub-Zero stated pursuant to its
definition of built-in compact
refrigerators, the available depth is
restricted to 24 inches and the width to
24, 30, 36 or 48 inches. (Sub-Zero, No.
37 at 2). U-Line stated that the consumer
uses of undercounter refrigerators and
freezers will not permit increased
exterior cabinet dimensions; exterior

cabinet dimensions cannot exceed 24
inches in depth and width and 34
inches in height. Shipping costs would
increase $3 per unit for a 1 inch increase
in cabinet width. Decreasing internal
volume would reduce consumer utility
and require retooling. (U-Line, No. 11 at
1, 2).

The Joint Comments also state that the
impact of increased wall thickness is as
much a concern for household freezers
as it is for household refrigerator-
freezers. One basic problem is getting
the larger, thicker-walled unit through
doorways and stairwells. Another
problem is that because the freezer
market is declining, introduction of
designs which are unacceptable to some
consumers is even more troublesome.
The Joint Comments state that increased
wall and door thicknesses are not
options that can be used to increase
energy performance for household
freezers. One freezer manufacturer
presented information regarding how it
had been forced to reduce its wall
thickness by one-half inch to improve
the marketability of the product. (Joint
Comments, No. 49 at 18).

The Environmental Protection Agency
has conducted a market survey that
indicated consumers strongly preferred
the double-insulated, or thick-walled,
refrigerator when they are presented
with economic information and labeling
which highlights the environmental
benefits. (EPA, No.34 at 9-10).

The Department agrees that there are
problems associated with increasing the
wall thickness for some classes of
refrigerator products. If the increase is
external, some of the larger models will
not be able to pass through doorways or
fit into the space found in many
kitchens. The Department also
recognizes that if the external
dimensions are not changed, an increase
of only one-half inch in wall thickness
will decrease the internal volume of a
typical refrigerator by about 10 percent.
The Department has considered these
factors in determining the proposed
standards. However, the Department has
determined that in some cases increases
of less than one inch in the insulation
thickness is acceptable.

Improved Foam Insulation for Cabinet
or Door. Whirlpool stated that the CFC—
11 blown foam that it has used typically
has had a k-factor of approximately
0.125 Btu-in/hr-ft2 °F, and it generally
has been made with about 12 percent
CFC-11 in the foam. The company said
it was possible to improve the k-factor
by increasing the amount of CFC-11,
reducing cell size and increasing
density, which required an increase in
cost and in investment in some new
equipment. However, none of the

available replacements for CFC-11 has
characteristics that match those of CFC—
11. (Whirlpool, No. 36 at 4).

Sub-Zero stated it uses a froth-foam
system that typically has higher k-
values than high-pressure systems, but
it would require a very large capital
expenditure for the company to switch
to a high-pressure system. Sub-Zero also
commented that there is a lesser chance
of incorporating micro-cell insulation
with a froth system. (Sub-Zero, No. 37
at 4). U-Line stated that most exotic
foam technologies (such as micro-cell)
require high-pressure impingement
foaming equipment; it uses froth-
foaming equipment which would be
expensive to replace with high-pressure
systems. (U-Line, No. 11 at 2). General
Electric Appliances stated that
insulation efficiency suffers from
replacement of CFC-11 foam by HCFC-
141b foam, and that for it to switch from
HCFC-blown foams is feasible, but such
a transition would result in foams with
poorer insulation value. (GEA, No. 39 at
4).
)The Department did not find any
experimental data to support this
option. The Department does not
believe that any technology that would
improve the insulation properties of
HCFC-141b blown foams beyond that of
the present CFC-11 blown foam would
be available in time to be considered in
this rulemaking. Therefore,
improvements in foam insulation were
not considered in this analysis.

Evacuated Insulation Panels. The
Joint Comments, commenting on
vacuum panels, stated: ‘“Vacuum panel
technologies have progressed since the
last refrigerator rulemaking. The
appliance industry probably will
introduce limited vacuum panel designs
over the next five to ten years. Issues of
concern are manufacturability,
availability, reliability and in-product
performance. It is still too early in the
development of this technology to apply
it as a reliable design option in the
production of a 1998 compliant product.
Several major issues remain unresolved.

¢ Vacuum panels must be used in
concert with foam insulation
(polyurethane foam is the mechanical
support for the cabinet).

o Wire harnesses, drain tubes, shelf
anchors, etc., are [placed] between the
cabinet shell and inner liner making 100
percent coverage of vacuum panels
impossible. Fifty to sixty percent is
about maximum and for freezers would
be even less.

‘e Vacuum panels are 6 to 10 times
heavier than foam. Panels in doors may
compromise Underwriters Laboratories
(UL) tip-over requirements. The
shipping weight of a typical cabinet
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with vacuum panels would increase by
about 50 pounds.

‘e Polyurethane foam averages about
15 cents per board foot. Powder-filled
panels are $2.50 to $3.50 per board foot
and fiber-filled panels range from $5.00
to $7.50 per board foot. An average
refrigerator-freezer has about 114 board
feet of surface area, of which
approximately 35 board feet would be
vacuum panels.

‘e Worldwide production capability
for all types of vacuum panels is
between 3 to 5 million board feet per
year. Full implementation of vacuum
panels in the U.S. alone would require
more than 400 million board feet of
panels.

‘e Product-life performance
characteristics (15 to 20 years) are being
observed, but industry continues to
work toward a vacuum panel product
that maintains reliability over the life of
the refrigerator.” (Joint Comments, No.
49 at 7-8).

The Environmental Protection Agency
sponsored a study to estimate the cost
of producing vacuum panels at a new
plant designed to produce enough
vacuum insulation panels for 300,000
refrigerator-freezers per year. It
determined that the variable cost for a
21 cubic foot refrigerator-freezer is about
$1.40 per board foot, and the investment
cost is about $0.55 per board foot. (EPA,
No. 34, Appendix 5 at 54-58). After
feasibility is established and funding is
obtained, it would take about 2 ¥> years
to begin production. (EPA, No. 34,
Appendix 5 at 56-59). The energy
savings estimated by simulation
analyses averaged about 16 percent for
top-mounted refrigerator-freezers. (EPA,
No. 34, Appendix 5 at 73).

Based on the information cited above,
the Department has concluded that
production capability will be
insufficient in 1998 for vacuum panel
insulation to be considered as a design
option for all classes of refrigerator
products. However, the Department
believes that for some classes of
refrigerator products, vacuum panels
may be the most attractive option
available to meet the proposed
standards.

Gas-Filled Panels. Whirlpool stated
there is a low probability that this
technology will be viable for use on
products built in 1998. It is not aware
of any situation in which gas-filled
panels have been successfully
demonstrated in a refrigerator. A major
problem with application in a
refrigerator is the lack of sufficient
structural integrity of the resulting
product. Whirlpool recommended that
this option not be considered.
(Whirlpool, No. 36 at 5). U-Line

commented that gas-filled panels are not
a feasible technology. (U-Line, No. 11 at
3).
General Electric Appliances stated
that the gas-filled panels developed at
the LBL are even less promising than
vacuum insulation panels. Insulation
values are only about R13/inch even
with the most insulating gas, krypton.
This is only about 60 percent of the
value of powder vacuum panels. At the
same time, gas panels are projected to
exceed vacuum panels in cost. Even if
gas panels had comparable performance
and cost characteristics, they would
require enormous investment
expenditures to be incorporated into
current refrigerator designs. At present,
virtually all mass-produced refrigerators
are designed using the liner, foam
insulation, and exterior metal case as
integrated elements of the cabinet
structure. General Electric Appliances
also stated that gas panels have
absolutely no structural capability and
would require the development of a
fundamentally different cabinet design
concept to achieve adequate structural
integrity. Unlike other design options,
where the option is designed to fit the
refrigerator, gas panels would require
the refrigerator to be completely
redesigned to accommodate this option.
Finally, the cost to the industry would
be enormous and, given the
comparatively unattractive efficiencies
offered, unjustified. (GEA, No. 39 at 6).

The Department concurs that gas-
filled panels lack structural integrity
and have low resistivity compared to
evacuated panels and therefore has not
considered them in this NOPR.

Improved Gaskets. Whirlpool stated
that much work has been done in
attempting to improve the performance
characteristics of refrigerator door
gaskets. However, there is a tradeoff
between the thermal performance of a
gasket and the forces required to open
or close the door. This makes it
extremely difficult to improve on
current designs. While savings on the
order of 1 percent may be achieved on
some models, Whirlpool stated this
design option may not be available for
all products, and, therefore, should not
be recommended as a viable design
option. (Whirlpool, No. 36 at 5). U-Line
stated that because many manufacturers
redesigned gaskets prior to 1993, any
additional enhancements would provide
diminished returns. (U-Line, No. 11 at
3).

The Environmental Protection Agency
submitted a report, “Finite Element
Analysis of Heat Transfer Through the
Gasket Region of Refrigerators-
Freezers,” evaluating means of
improving a 1991 model refrigerator,

that described theoretical modeling and
experimental research on gasket heat
loads. (EPA, No. 34, Appendix 6). The
report concluded that replacing about
half of either the metal door flange or
cabinet flange with plastic can reduce
the