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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

FEDERAL TRADE COMMISSION
16 CFR Part 252

Guides for Labeling, Advertising, and
Sale of Wigs and Other Hairpieces

AGENCY: Federal Trade Commission.
ACTION: Rescission of the Guides for
Labeling, Advertising, and Sale of Wigs
and Other Hairpieces.

SUMMARY: The Federal Trade
Commission (the “Commission”), as
part of its periodic review of all its
guides and rules, announces that it has
concluded a review of its Guides for
Labeling, Advertising, and Sale of Wigs
and Other Hairpieces (“Guides” or “Wig
Guides”). The Commission has decided
to rescind the Guides.

EFFECTIVE DATE: August 9, 1995.

FOR FURTHER INFORMATION CONTACT:
Ann Stahl Guler, Investigator, Federal
Trade Commission, Los Angeles
Regional Office, 11000 Wilshire Blvd.,
Suite 13209, Los Angeles, CA 90024,
(310) 235-7890.

SUPPLEMENTARY INFORMATION:
I. Background

The Wig Guides were issued by the
Commission in 1970.1 The Guides
concerned representations and
disclosures in the advertising and
labeling of hairpieces for women and
men, including wigs, falls, chignons,
and toupees. On April 15, 1994, the
Commission published a Notice in the
Federal Register soliciting comment on
the Guides.2 Specifically, the
Commission solicited comments on the
costs and benefits of the Guides and
their regulatory and economic effect.
The comment period closed June 14,

1Industry guides are administrative
interpretations of laws administered by the
Commission for the guidance of the public in
conducting its affairs in conformity with legal
requirements. 16 CFR 1.5.

259 FR 18005.

1994. The Commission received two
comments in response to the Notice.
They are discussed in Part 11 below.

I1. Comments Received

The Commission received comments
from one organization, the American
Hair Loss Council (AHLC), and one
individual, Johanna Ehmann, RN. Ms.
Ehmann’s comment did not refer to the
Guides, but provided copies of a booklet
entitled Hair Loss and Cancer Therapy
to aid the Commission in its review of
the Guides.

The AHLC supported retention of the
Guides. It also proposed expanding the
Guides to encompass ““Hair Addition
System,” such as hair implants.

I11. Conclusion

The Commission has concluded its
regulatory review of the Guides for
Labeling, Advertising, and Sale of Wigs
and Other Hairpieces by rescinding the
Guides. The Commission based its
decision on the fact that existing
statutes adequately address the
consumer protection issues that
originally gave rise to the Guides.

Section 252.3 of the Guides stated that
the foreign origin of all imported
industry products must be disclosed on
labels and in advertising. The Tariff Act
requires that all wigs and other
hairpieces, whether made from human,
animal, or synthetic hair, be labeled as
to country of origin.3

Section 252.4 of the Guides, providing
that highly flammable wigs and related
products should not be sold in the
United States, has been superseded by
statutory changes. Two years after the
Wig Guides were issued, Congress
transferred enforcement of the
Flammable Fabrics Act to the newly-
created Consumer Product Safety
Commission.4

Section 252.2 stated that labels and
advertising should disclose whether
hair is composed of human or artificial
hair (or a combination of both); Section
252.6 said that used industry products
should be labeled as such. The
remaining sections of the Guides
delineated specific misrepresentations
as to styling characteristics,5 as well as
general misrepresentations;® limited

319 U.S.C. §1304; Tariffs 6703, 6704,
Harmonized Tariff Schedule of the United States
(1995).

415 U.S.C. §2079(b).

516 CFR §252.10.

616 CFR §252.1.

designations of hair such as ““natural”
and ‘‘genuine” to human hair;7 and
provided definitions of ““handmade,” 8
“custom-made’” and similar terms,®
‘‘custom-colored’ and related terms,10
and “virgin” hair.11

The United States now imports nearly
all wigs sold domestically, except for
those produced by a few custom wig
makers. The Commission is not aware of
any unique consumer protection issues
currently associated with the
advertising or labeling of wigs and other
hairpieces. The comments submitted to
the Commission demonstrated no
continuing need by the wig industry for
special Commission guidance. If, in the
future, practices in the sale of wigs are
determined to be materially misleading
and to cause consumer harm, the
Commission can address such practices
under Section 5 of the Federal Trade
Commission Act.12

List of Subjects in 16 CFR Part 252

Advertising, Cosmetics, Labeling,
Trade practices, Wigs and Hairpieces.

By direction of the Commission.
Donald S. Clark,
Secretary.

PART 252—[REMOVED]

The Commission, under authority of
sections 5(a)(1) and 6(g) of the Federal
Trade Commission Act, 15 U.S.C.
45(a)(1) and 46(g), amends chapter | of
title 16 of the Code of Federal
Regulations by removing Part 252.

[FR Doc. 95-19545 Filed 8-8-95; 8:45 am]
BILLING CODE 6750-01-M

716 CFR §252.5.

816 CFR §252.7.

916 CFR §252.8.

1016 CFR §252.9.

1116 CFR §252.11.

12 Section 5 of the FTC Act, 15 U.S.C. §45(a)(1),
prohibits unfair or deceptive acts or practices in or
affecting commerce.
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Parts 510 and 520

Animal Drugs, Feeds, and Related
Products; Oxytetracycline
Hydrochloride Soluble Powder

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of an abbreviated new animal
drug application (ANADA) filed by
Rhone Merieux Canada, Inc. The
ANADA provides for the use of a
generic oxytetracycline hydrochloride
soluble powder administered orally in
drinking water for the control of certain
diseases of chickens and turkeys and the
treatment and control of certain diseases
of swine, all susceptible to
oxytetracycline.

EFFECTIVE DATE: August 9, 1995.

FOR FURTHER INFORMATION CONTACT:
Melanie R. Berson, Center for Veterinary
Medicine (HFV-135), Food and Drug
Administration, 7500 Standish PlI.,
Rockville, MD 20855, 301-594-1643.
SUPPLEMENTARY INFORMATION: Rhone
Merieux Canada, Inc., 345 Boul. Labbe
Blvd., North Victoriaville, QC, G6P 1B1,
Canada, filed ANADA 200-144 which
provides for use of oxytetracycline
hydrochloride soluble powder in
drinking water of chickens, turkeys, and
swine. The medicated drinking water is
used as follows: (1) Chickens for control
of infectious synovitis caused by
Mycoplasma synoviae susceptible to
oxytetracycline; control of chronic
respiratory disease (CRD) and air sac
infections caused by M. gallisepticum
and Escherichia coli susceptible to
oxytetracycline; control of fowl cholera
caused by Pasteurella multocida
susceptible to oxytetracycline; (2)
turkeys for control of hexamitiasis

caused by Hexamita meleagridis
susceptible to oxytetracycline;
infectious synovitis caused by M.
synoviae susceptible to oxytetracycline;
and control of complicating bacterial
organisms associated with blue comb
(transmissible enteritis; coronaviral
enteritis) susceptible to oxytetracycline;
(3) swine for control and treatment of
bacterial enteritis caused by E. coli and
Salmonella choleraesuis and bacterial
pneumonia caused by P. multocida
susceptible to oxytetracycline; and (4)
breeding swine for control and
treatment of leptospirosis (reducing the
incidence of abortions and shedding of
leptospira) caused by Leptospira
pomona susceptible to oxytetracycline.

Approval of ANADA 200-144 for
oxytetracycline soluble powder is a
generic copy of I. D. Russell’s NADA
130435 (Oxytet Soluble). The ANADA
is approved as of June 26, 1995, and the
regulations in §520.1660d (21 CFR
520.1660d) are amended to reflect the
approval. The basis for approval is
discussed in the freedom of information
summary.

Also, Rhone Merieux Canada, Inc.,
has not been previously listed in 21 CFR
510.600(c) as sponsor of an approved
application. That section is amended to
add entries for the firm.

In addition, the regulation contains an
outdated paragraph citing the National
Academy of Sciences/National Research
Council (NAS/NRC) status of these
products. The Generic Animal Drug and
Patent Term Restoration Act of 1988
changed that status, therefore,
§520.1660d(c)(2) is removed and
reserved.

In accordance with the freedom of
information provisions of part 20 (21
CFR part 20) and §514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii)), a summary of data
and information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, rm. 1-23, 12420
Parklawn Dr., Rockville, MD 20857,
between 9 a.m. and 4 p.m., Monday
through Friday.

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above), between 9 a.m. and 4
p.m., Monday through Friday.

List of Subjects
21 CFR Part 510

Administrative practice and
procedure, Animal drug, Labeling,
Reporting and recordkeeping
requirements.

21 CFR Part 520

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR parts 510 and 520 are amended as
follows:

PART 510—NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 510 continues to read as follows:

Authority: Secs. 201, 301, 501, 502, 503,
512, 701, 721 of the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 321, 331, 351, 352,
353, 360b, 371, 379¢).

2. Section 510.600 is amended in the
table in paragraph (c)(1) by
alphabetically adding a new entry for
““Rhone Merieux Canada, Inc.,” and in
the table in paragraph (c)(2) by
numerically adding a new entry for
‘047015 to read as follows:

§510.600 Names, addresses, and drug
labeler codes of sponsors of approved
applications.
* * * * *

(C) * * *

(l) * K X

Firm name and address

Drug labeler code

* *

* *

Rhone Merieux Canada, Inc., 345 Boul. Labbe Blvd., North, Victoriaville, QC, G6P 1B1

Canada
* *

* *

047015
*
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Drug labeler code

Firm name and address

* *
047015 ..coiiiiiiiiiic e
* *

* *

Canada.

* *

* *

Rhone Merieux Canada, Inc., 345 Boul. Labbe Blvd., North, Victoriaville, QC G6P 1B1

* *

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: Sec. 512 of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 360b).

§520.1660d [Amended]

2. Section 520.1660d Oxytetracycline
hydrochloride soluble powder is
amended in paragraph (b)(2) by adding
the phrase “and 047015 after
*017144,” and by removing and
reserving paragraph (c).

Dated: July 31, 1995.

Stephen F. Sundlof,

Director, Center for Veterinary Medicine.
[FR Doc. 95-19634 Filed 8-8-95; 8:45 am]
BILLING CODE 4160-01-F

21 CFR Parts 510 and 529
Animal Drugs, Feeds, and Related
Products; Isoflurane

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of an abbreviated new animal
drug application (ANADA) filed by
Halocarbon Laboratories, Division of
Halocarbon Products Corp. The ANADA
provides for use of isoflurane as an
inhalant for induction and maintenance
of general anesthesia in horses and dogs.
EFFECTIVE DATE: August 9, 1995.

FOR FURTHER INFORMATION CONTACT:
Sandra K. Woods, Center For Veterinary
Medicine (HFV-114), Food and Drug
Administration, 7500 Standish PlI.,
Rockville, MD 20855, 301-594-1616.

SUPPLEMENTARY INFORMATION:
Halocarbon Laboratories, Division of
Halocarbon Products Corp., 887
Kinderkamack Rd., P.O. Box 661, River
Ridge, NJ 07661, filed ANADA 200-129
which provides for inhalant use of
isoflurane for induction and
maintenance of general anesthesia in
horses and dogs. The drug is limited to
use by or on the order of a licensed
veterinarian.

Approval of ANADA 200-129 for
Halocarbon Laboratories’ isoflurane is as
a generic copy of Anaquest’s NADA
135-773 for AErranel (isoflurane). The
ANADA is approved as of June 29, 1995,
and the regulations are amended by
revising 21 CFR 529.1186(b) to reflect
the approval. The basis of approval is
discussed in the freedom of information
summary. In addition, Halocarbon
Laboratories has not been previously
listed in 21 CFR 510.600(c) as sponsor
of an approved application. That section
is amended to add entries for the firm.

In accordance with the freedom of
information provisions of part 20 (21
CFR part 20) and §514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii)), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, rm. 1-23, 12420
Parklawn Dr., Rockville, MD 20857,
between 9 a.m. and 4 p.m., Monday
through Friday.

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence

supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p-m., Monday through Friday.

List of Subjects
21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting and recordkeeping
requirements.

21 CFR Part 529

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR parts 510 and 529 are amended as
follows:

PART 510—NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 510 continues to read as follows:

Authority: Secs. 201, 301, 501, 502, 503,
512, 701, 721 of the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 321, 331, 351, 352,
353, 360b, 371, 379¢).

2. Section 510.600 is amended in the
table in paragraph (c)(1) by
alphabetically adding a new entry for
‘‘Halocarbon Laboratories’ and in the
table in paragraph (c)(2) by numerically
adding a new entry for “012164" to read
as follows:

§510.600 Names, addresses, and drug
labeler codes of sponsors of approved
applications.

* * * * *

(C)***

Firm name and address

Drug labeler code

* *

* *

Halocarbon Laboratories, Division of Halocarbon Products Corp., 887 Kinderkamack Rd.,

P.O. Box 661, River Ridge, NJ 07661.

* *

* *

* *
012164
* *
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(2) * X %
Drug labeler code Firm name and address
* * * * * *
012164 ooeieeeee et Halocarbon Laboratories, Division of Halocarbon Products Corp., 887 Kinderkamack Rd.,
P.O. Box 661, River Ridge, NJ 07661.
* * * * * *

PART 529—CERTAIN OTHER DOSAGE
FORM NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 529 continues to read as follows:

Authority: Sec. 512 of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 360b).

2. Section 529.1186 is amended by
revising paragraph (b) to read as follows:

§529.1186 Isoflurane.
* * * * *

(b) Sponsors. See Nos. 000074,
010019, and 012164 in §510.600(c) of
this chapter.

* * * * *

Dated: July 31, 1995.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 95-19684 Filed 8-8-95; 8:45 am]
BILLING CODE 4160-01-F

AGENCY FOR INTERNATIONAL
DEVELOPMENT

22 CFR Part 213
RIN 0422—-AA25

Collection of Debts by Tax Refund
Offset

AGENCY: Agency for International
Development.

ACTION: Final rule.

SUMMARY: The Agency for International
Development is amending its debt
collection regulations to implement the
tax refund offset provisions of 31 U.S.C.
3720A.

DATES: Effective August 9, 1995.

FOR FURTHER INFORMATION CONTACT:

Jan W. Miller, Office of the General
Counsel, Room 6881, N.S., Agency for
International Development, Washington,
DC 20523; (202) 647—6380.
SUPPLEMENTARY INFORMATION: A
proposal to amend 22 CFR part 213 to
allow the agency to recover delinquent
debts owed the United States
Government through the offset of tax
refunds was published in the Federal
Register on January 12, 1995, (60 FR
2911). No comments were received.

Regulatory Impact

This rule is not a “significant
regulatory action” under Executive
Order No. 12866.

Environmental Impact

This action does not constitute a
major Federal action significantly
affecting the quality of the human
environment.

List of Subjects in 22 CFR Part 213

Claims, salary offset.

Accordingly, 22 CFR part 213 is
amended as follows:

1. The authority citation for part 213
is revised to read as follows:

Authority: Sec. 621 of the Foreign
Assistance Act of 1961, as amended, 22
U.S.C. 2381, subpart B also issued under 5
U.S.C. 5514; 5 CFR 550, subpart K. Subpart
C also issued under 31 U.S.C. 3720A.

2. Part 213 is amended to add a new
subpart C as follows:

PART 213—COLLECTION OF CLAIMS

* * * * *

Subpart C—Collection of Debts by Tax

Refund Offset

213.21 Purpose.

213.22 Applicability and scope.

213.23 Administrative charges.

213.24 Pre-offset notice.

213.25 Reasonable attempt to notify and
clear and concise notification.

213.26 Consideration of evidence and
notification of decision.

213.27 Change in conditions after
submission to IRS.

Subpart C—Collection of Debts by Tax
Refund Offset

§213.21 Purpose.

This subpart establishes procedures
for AID to refer past due debts to the
Internal Revenue Service (IRS) for offset
against income tax refunds of taxpayers
owing debts to AID.

§213.22 Applicability and scope.

(a) This subpart implements 31 U.S.C.
3720A which authorizes the IRS to
reduce a tax refund by the amount of a
past due and legally enforceable debt
owed to the United States.

(b) A past due legally enforceable debt
referable to the IRS is a debt which is
owed to the United States and:

(1) Except for judgement debt or other
debts specifically exempt from this
requirement, is referred within 10 years
after AID’s right of action accrues;

(2) In the case of individuals, is at
least $25.00.

(3) In the case of business debtors is
at least $100.00;

(4) In the case of individual debtors,
cannot be currently collected pursuant
to the salary offset provisions of 5 U.S.C.
5514(a).

(5) Is ineligible for or cannot be
currently collected pursuant to the
administrative offset provisions of 31
U.S.C. 3716;

(6) Is the debt of a debtor (or in the
case of an individual debtor, his or her
spouse) for whom AID records do not
show debtor has filed for bankruptcy
under title 11 of the United States Code
or for whom AID can clearly establish
at the time of the referral that an
automatic stay under 11 U.S.C. 362 has
been lifted or is no longer in effect;

(7) Has been disclosed by AID to a
consumer reporting agency as
authorized by 31 U.S.C. 3711(f); and

(8) For which AID has given notice,
considered any evidence, and
determined that the debt is past-due and
legally enforceable under the provisions
of this subpart.

§213.23 Administrative charges.

All administrative charges incurred in
connection with the referral of debts to
the IRS will be added to the debt, thus
increasing the amount of the offset.

§213.24 Pre-Offset Notice.

(a) Before AID refers a debt to the IRS,
it will notify or make a reasonable
attempt to notify the debtor that:

(1) The debt is past due;

(2) Unless repaid within 60 calendar
days thereafter, the debt will be referred
to the IRS for offset against any
overpayment of tax;

(3) The debtor has at least 60 days
from the date of the notice to present
evidence that all or part of such debt is
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not past-due or not legally enforceable;
and

(4) AID will consider any evidence
presented by the debtor and determine
whether any part of such debt is past-
due and legally enforceable.

(b) The notice will explain to the
debtor the manner in which the debtor
may present such evidence to AID.

§213.25 Reasonable attempt to notify and
clear and concise notification.

(a) Reasonable attempt to notify. AID
will have made a reasonable attempt to
notify the debtor under §213.24(a) it is
used a mailing address for the debtor
obtained from the IRS pursuant to the
Internal Revenue Code, 26 U.S.C. 6103
(m)(2) or (m)(4), unless AID receives
clear and concise notification from the
debtor that notices are to be sent to an
address different from the address
obtained from the IRS.

(b) Clear and concise notification.
Clear and concise notification means
that the debtor has provided AID with
written notification containing the
debtor’s name and identifying number
(as defined in the Internal Revenue
Code, 26 U.S.C. 6109), the debtor’s new
address, and the debtor’s intent to have
the notices sent to the new address.

§213.26 Consideration of evidence and
notification of decision.

(a) AID will give the debtor at least 60
days from the date of the pre-offset
notice to present evidence. Evidence
that collection of the debt is affected by
a bankruptcy proceeding involving the
debtor shall bar referral of the debt.

(b) If the evidence presented is not
considered by an employee of AID but
by an entity or person acting for AID,
the debtor will have at least 30 days
from the date the entity or person
notifies the debtor that all or part of the
debt is past-due and legally enforceable
to request review by an employee of AID
of any unresolved dispute.

(c) AID will provide the debtor with
its decision and the decision of any
entity or person acting for AID on to
whether all or part of the debt is past-
due and legally enforceable. The
decision will include a statement of the
basis or principal bases for the decision.

§213.27 Change in conditions after
submission to IRS.

AID will promptly notify the IRS if,
after submission of a debt to the IRS for
offset, AID:

(a) Determines that an error has been
made with respect to the information
submitted to the IRS;

(b) Receives a payment or credits a
payment, other than an IRS offset, to the
account of the debtor;

(c) Receives notice that the debtor has
filed for bankruptcy under title 11 of the
United States Code or the debt has been
discharged in bankruptcy;

(d) Receives notice that an offset was
made at the time when the automatic
stay provisions of 11 U.S.C. 362 were in
effect;

(e) Receives notice that the debt has
been extinguished by death; or

(f) Refunds all or part of the offset
amount to the debtor.

Dated: March 21, 1995.
Donald K. Charney,
Chief Financial Officer.
[FR Doc. 95-19588 Filed 8-8-95; 8:45 am]
BILLING CODE 6116-01-M

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1910
[Docket No. S-048]
Logging Operations

AGENCY: Occupational Safety and Health
Administration, Labor.
ACTION: Extension of partial stay.

SUMMARY: on October 12, 1994, OSHA
published a final logging standard
providing protection for workers in
logging operations (59 FR 51672). The
final rule (29 CFR 1910.266) had an
effective date of February 9, 1995. On
February 8, 1995, OSHA published a
notice of a partial stay for six-months,
until August 9, 1995, of 12 provisions of
the final rule (60 FR 7447). This notice
extends the partial stay of those 12
provisions for 30-days, until September
8, 1995.

EFFECTIVE DATE: The partial stay of
enforcement will continue to be
effective until September 8, 1995. The
remaining requirements of § 1910.266,
which became effective on February 9,
1995, are unaffected by this document.
FOR FURTHER INFORMATION CONTACT:

Mr. Rick Liblong, Office of Information
and Consumer Affairs, Occupational
Safety and Health Administration,
Room N-3637, U.S. Department of
Labor, 200 Constitution Avenue NW.,
Washington, DC 20210, (202)-219-8148.

SUPPLEMENTARY INFORMATION:

Background

On October 12, 1994, OSHA
published a final logging standard
providing protection for workers in
logging operations (59 FR 51672). The
final rule (29 CFR 1910.266) had an
effective date of February 9, 1995.

After the final rule was published, the
Equipment Manufacturers Institute
(EMI), the Portable Power Equipment
Manufacturers Association (PPEMA),
and Homelite, a manufacturer of chain
saws, filed timely petitions under
section 6(f) of the Occupational Safety
and Health Act of 1970 (29 U.S.C. 651
et seq.) seeking judicial review of the
standard. After the deadline for filing
such petitions had passed, the
Associated California Loggers, the
Associated Oregon Loggers, Inc., the
Montana Logging Association, and the
Washington Contract Loggers
Association also filed objections to the
final rule with OSHA.

These parties and organizations raised
guestions about certain provisions of the
final rule. After consideration of their
questions, OSHA published a Federal
Register notice (60 FR 7447, Feb. 8,
1995) staying 12 provisions of the
standard for six-months, until August 9,
1995. The provisions OSHA stayed
were: (d)(1)(v)—insofar as it requires
foot protection to be chain-saw resistant;
(d)(1)(vii)—insofar as it required face
protection; (d)(2)(iii)—annual review
and approval of first-aid kits by a health
care provider; (f)(2)(iv)—machine
operation on slopes; (f)(2)(xi)—machine
shutdown procedures; (f)(3)(ii)—ROPS
specifications; (f)(3)(vii) and (viii)—
machine cab enclosures; (f)(7)(ii)—
insofar as it requires machine parking
brakes to be able to stop a moving
machine; (9)(1) and (2)—maintenance
and inspection requirements insofar as
they apply to employee-owned vehicles;
(h)(2)(vii)—the backcut requirement
insofar as it applies to Humboldt
cutting. The remaining requirements of
1910.266 were unaffected by the partial
stay and went into effect on February 9,
1995.

In the notice announcing the partial
stay, OSHA said the six-month delay of
the 12 provisions would give the
Agency time to clarify language in the
regulatory text and preamble so it most
accurately expressed the Agency’s
intent with respect to the provisions in
question and to provide additional
information with regard to some of the
provisions. OSHA is extending the
partial stay on the above listed
provisions for a 30-days, until
September 8, 1995, in order to complete
its reconsideration of the issues,
complete corrections and clarifications
in the regulatory text and preamble, and
revise its compliance directive to reflect
those changes.
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List of Subjects
29 CFR Part 1910

Chain saw, Forestry, Harvesting,
Incorporation by reference, Logging,
Occupational safety and health,
Pulpwood timber, Training

29 CFR Part 1928

Agriculture, Migrant labor,
Occupational safety and health

Authority

This document was prepared under
the direction of Joseph A. Dear,
Assistant Secretary of Labor for
Occupational Safety and Health, U.S.
Department of Labor, 200 Constitution
Avenue NW., Washington, DC 20210

This action is taken pursuant to
sections 4, 6, and 8 of the Occupational
Safety and Health Act of 1970 (29 U.S.C.
653, 655, 657), Secretary of Labor’s
Order No. 1-90 (55 FR 9033) and 29
CFR part 1911.

Signed at Washington, DC, this 4th day of
August, 1995.
Joseph A. Dear,
Assistant Secretary of Labor.

For the reasons set forth above, 29
CFR 1910 is hereby amended as follows:

PART 1910—[AMENDED]

1. The authority citation for subpart R
of part 1910 continues to read as
follows:

AUTHORITY: Secs. 4, 6, 8, Occupational
Safety and Health Act of 1970 (29 U.S.C. 653,
655, 657); Secretary of Labor’s Order No. 12—
71 (36 FR 8754), 8-76 (41 FR 25059), 9-83
(48 FR 35736) or 1-90 (55 FR 9033), as
applicable.

Sections 1910.261, 1910.262, 1910.265,
1910.266, 1910.267, 1910.268, 1910.269,
1910.272, 1910.274 and 1910.275 also issued
under 29 CFR Part 1911.

Section 1910.272 also issued under 5
U.S.C. 553.

2. The note at the end of §1910.266,
is revised to read as follows:

§1910.266 Logging operations.

* * * * *

Note: In the Federal Register of August 9,
1995, OSHA extended the stay of the
following paragraphs of §1910.266 until
September 8, 1995. The remaining
requirements of §1910.266, which became
effective on February 9, 1995, are unaffected
by the extension of the partial stay:

1. (d)(1)(v)—insofar as it requires foot
protection to be chain-saw resistant.

2. (d)(2)(vii)—insofar as it required
face protection.

3. (d)(2)(iii).

4. (D)(v).

5. (D(2)(xi).

6. (f)(3)(||_)_.

7. (F)(3)(vii).

8. (N(3)(viii).

9. (f)(7)(ii)—insofar as it requires
parking brakes to be able to stop a
moving machine.

10. (g)(1) and (g)(2) insofar as they
require inspection and maintenance of
employee-owned vehicles.

11. (h)(2)(vii)—insofar as it precludes
backcuts at the level of the horizontal
cut of the undercut when the Humboldt
cutting method is used.

[FR Doc. 95-19649 Filed 8-8-95; 8:45 am]
BILLING CODE 4510-26-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165

[CGD01-95-064]

RIN 2115-AA97

Safety Zone: Belmar Power Boat Race,
Shark River, Belmar, NJ

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
the Belmar Power Boat Race located in
the Shark River, Belmar, New Jersy, on
Sunday, August 20, 1995, from 11 a.m.
until 5 p.m. This rectangular safety zone
closes all waters of the Shark River
ranging from 100 to 350 yards off the
northern shoreline of Maclearie Park,
Belmar, New Jersey, from the Municipal
Boat Basin western entrance, extending
westerly approximately 750 yards.
EFFECTIVE DATE: This rule is effective on
August 20, 1995, from 11 a.m. until 5
p.m., unless extended or terminated
sooner by the Captain of the Port, New
York.

FOR FURTHER INFORMATION CONTACT:
Lieutenant (Junior Grade) K. Messenger,
Maritime Planning Staff Chief, Coast
Guard Group, New York, (212) 668—
7934.

SUPPLEMENTARY INFORMATION:
Drafting Information

The drafters of this regulation are
LTJG K. Messenger, Project Manager,
Coast Guard Group New York and CDR
J. Stieb, Project Attorney, First Coast
Guard District, Legal Office.

Regulatory History

On June 30, 1995, the Coast Guard
published a notice of proposed
rulemaking (NPRM) in the Federal
Register (60 FR 34192). Interested
persons were requested to submit
comments on or before July 31, 1995. No

comments were received. A public
hearing was not requested and one was
not held. The Coast Guard is
promulgating this temporary final rule
as proposed. Good cause exists for
making this regulation effective less
than 30 days after Federal Register
publication. Due to the NPRM comment
period deemed necessary to give
adequate public notice, there was
insufficient time to publish this
temporary final rule 30 days prior to the
event. The delay that would be
encountered to allow for a 30 day
delayed effective date would cause the
cancellation of this event. Cancellation
of this event is contrary to the public
interest. Adequate measures are being
taken to ensure mariners are made
aware of this regulation. This rule will
be locally published in the First Coast
Guard District’s Local Notice to
Mariners, and announced via Safety
Marine Information Broadcasts.

Background and Purpose

The East Coast Boat Racing Club of
New Jersey submitted an Application
for Approval of Marine Event for a
power boat race in Shark River, New
Jersey. This regulation establishes a
rectangular safety zone in the waters of
the Shark River ranging from 100 to 350
yards off the northern shoreline of
Maclearie Park, Belmar, New Jersey,
from the Municipal Boat Basin western
entrance, extending westerly
approximately 750 yards, and bounded
by the lines of latitude 40°10'48"N and
40°10'55"N, and the lines of longitude
074°01'58"W and 074°02'26"W (NAD
1983). This regulation is in effect on
August 20, 1995, from 11 a.m. until 5
p-m., unless extended or termianted
sooner by the Captain of the Port New
York. This safety zone prevents vessels
not participating in this event from
transiting this portion of the Shark
River, Belmar, New Jersey. Vessels
participating in this event include race
participants and race committee craft.
All other vessels, swimmers, and
personal watercraft of any nature are
precluded from entering or moving
within the safety zone. This regulation
is needed to protect the boating public,
as well as the participants, from the
hazards associated with high speed
power boat racing in confined waters.

Regulatory Evaluation

This regulation is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has been exempted from review
by the Office of Management and
Budget under that order. It is not
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significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040,
February 26, 1979). The Coast Guard
expects the economic impact of this
regulation to be so minimal that a full
Regulatory Evaluation under paragraph
10(e) of the regulatory policies and
procedures of DOT is unnecessary. This
safety zone closes a portion of the Shark
River to nonparticipating vessel traffic
on August 20, 1995, from 11 a.m. until
5 p.m., unless extended or terminated
sooner by the Captain of the Port New
York. Although this regulation prevents
traffic from transiting a small portion of
Shark River off of Maclearie Park north
of the charted navigation channel, the
effect of this regulation will not be
significant for several reasons: the
limited duration of the event; mariners
can transit to the south of the zone via
the charted navigation channel; the
safety zone does not impact any charted
navigation channel; the affected portion
of Shark River is charted as having only
2 feet of water; there is approximately
300 yards of open water, with minimum
water depths, between the north
boundary of the safety zone and the
closest point of land; and the extensive,
advance advisories that will be made.
Accordingly, the Coast Guard expects
the economic impact of this regulation
to be so minimal that a Regulatory
Evaluation is unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this regulation
will have a significant economic impact
on a substantial number of small
entities. “Small entities” include
independently owned and operated
small businesses that are not dominant
in their field and that otherwise qualify
as “‘small business concerns’” under
Section 3 of the Small Business Act (15
U.S.C. 632).

For reasons given in the Regulatory
Evaluation, the Coast Guard expects the
impact of this regulation to be minimal.
The Coast Guard certifies under 5 U.S.C.
605(b) that this regulation will not have
a significant economic impact on a
substantial number of small entities.

Collection of Information

This regulation contains no collection
of information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501).

Federalism

The Coast Guard has analyzed this
action in accordance with the principles
and criteria contained in Executive
Order 12612 and has determined that

this regulation does not raise sufficient
federalism implications to warrant the

preparation of a Federalism Assessment.

Environment

The Coast Guard has considered the
environmental impact of this regulation
and concluded that under section
2.B.2.e. of Commandant Instruction
M16475.1B, revised 59 FR 38654, July
29, 1994, the promulgation of this
regulation is categorically excluded
from further environmental
documentation. A Categorical Exclusion
Determination and Environmental
Analysis Checklist are included in the
docket. An appropriate environmental
analysis of the power boat race under
the National Environmental Policy Act
will be conducted in conjunction with
the marine event permitting process.

Lists of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Final Regulation

For reasons set our in the preamble,
the Coast Guard amends 33 CFR part
165 as follows:

PART 165—[AMENDED]

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04-1, 6.04-6, and 160.5;
49 CFR 1.46.

2. A temporary section, 165.T01-064,
is added to read as follows:

§165.T01-064 Safety Zone; Belmar Power
Boat Race, Shark River, Belmar, New
Jersey.

(a) Location. This rectangular safety
zone includes all waters of the Shark
River ranging from 100 to 350 yards off
the northern shoreline of Maclearie
Park, Belmar, New Jersey, from the
Municipal Boat Basin western entrance,
extending westerly approximately 750
yards, and bounded by the lines of
latitude 40°10'48"'N and 40°10'55""'N,
and the line of longitude 074°01'58""W
and 074°02'26"W (NAD 1983).

(b) Effective period. This section is in
effect on August 20, 1995, from 11 a.m.
until 5 p.m., unless extended or
terminated sooner by the Captain of the
Port of New York.

(c) Regulation. (1) Vessels not
participating in this event, swimmers,
and personal watercraft of any nature
and precluded from entering or moving
within the safety zone.

(2) The general regulations contained
in 33 CFR 165.23 apply.

(3) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or the
designated on scene patrol personnel.
U.S. Coast Guard patrol personnel
include commissioned, warrant, and
petty officers of the Coast Guard. Upon
being hailed by a U.S. Coast Guard
vessel via siren, radio, flashing light, or
other means, the operator of a vessel
shall proceed as directed.

Dated: July 31, 1995.
J. Rutkovsky,

Commander, U.S. Coast Guard, Captain of
the Port, New York Acting.

[FR Doc. 95-19674 Filed 8-8-95; 8:45 am]
BILLING CODE 4910-14-M

DEPARTMENT OF AGRICULTURE
Forest Service

36 CFR Part 242

[4310-55]

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 100

Subsistence Management Regulations
for Federal Public Lands in Alaska,
Customary and Traditional Use
Determinations; Review Policies

AGENCY: Forest Service, USDA; Fish and
Wildlife Service, Interior.

ACTION: Review Policies.

SUMMARY: Pursuant to the regulatory
authority at 36 CFR 242.10(a), 242.18(b)
and 50 CFR 100.10(a) and 100.18(b), the
Federal Subsistence Board (Board)
provides notice of a revised procedure
for reviewing customary and traditional
use determinations, and details the
associated administrative process, under
the Federal Subsistence Management
Program. This document also rescinds
the previous policy published in the
Federal Register on July 15, 1994.

EFECTIVE DATE: The Federal Subsistence
Board policies contained in this
document shall be effective August 9,
1995.

ADDRESSES: Any comments concerning
this document may be sent to the Chair,
Federal Subsistence Board, c/o Richard
S. Pospahala, U.S. Fish and Wildlife
Service, 1011 E. Tudor Road,
Anchorage, Alaska 99503.

FOR FURTHER INFORMATION CONTACT:
Chair, Federal Subsistence Board, c/o
Richard S. Pospahala, Office of
Subsistence Management, U.S. Fish and
Wildlife Service, 1011 E. Tudor Road,
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Anchorage, Alaska 99503; telephone
(907) 786—3447. For questions specific
to National Forest System lands, contact
Ken Thompson, Regional Subsistence
Program Manager, USDA, Forest
Service, Alaska Region, P.O. Box 21628,
Juneau, Alaska 99802-1628; telephone
(907) 586-7921.

SUPPLEMENTARY INFORMATION:

Background

In 1990, the Board assumed
subsistence management
responsibilities on Federal public lands
and adopted the existing State of Alaska
customary and traditional use
determinations (55 FR 27125). Such
determinations identified customary
and traditional subsistence uses of
certain fish and wildlife resources by
specific communities and areas in
Alaska. Due to changes in the rural
status of some communities, public
comments on the draft environmental
impact statement *‘Subsistence
Management for Federal Public Lands in
Alaska” (October 7, 1991), comments
received on temporary and
implementing subsistence regulations,
and customary and traditional use
determination appeals submitted under
the temporary subsistence regulations,
the Board recognized the need for new
assessments of existing customary and
traditional use determinations.
However, the Board deferred action on
customary and traditional use until after
July 1, 1992 (the effective date of final
implementing rules for the Federal
subsistence program) and indicated that
a customary and traditional use
determination process and schedule
would be developed and published (57
FR 22948-22949). Customary and
traditional use determination
assessments were begun in regard to the
Kenai Peninsula and Upper Tanana
areas in 1992, and the Copper River
Basin more recently. These areas were
prioritized based upon public comments
received during the environmental
impact statement process and
subsequent Board meetings. On July 15,
1994, a notice set forth an initial
customary and traditional use
determination schedule to be updated
on a routine basis dependent upon
input from the public and Federal
Subsistence Regional Advisory Councils
(Regional Councils). Details of the
administrative process involved in
customary and traditional assessments,
public and advisory council input
opportunities, and decision making
steps, were also set forth. During a
meeting of the Chairs of the Regional
Councils and the Staff Committee of the
Board on February 13, 1995, a

consensus was reached that prompted
Board revision of the customary and
traditional use determination process.

Revised Customary and Traditional Use
Determination Procedures

Based on the recommendation of the
Regional Council Chairs, the Board is
implementing a revised process for
dealing with customary and traditional
use determinations. The Board will
entertain proposals to revise the
customary and traditional use
determinations at the same time as it
accepts proposals for changes to the
seasons and harvest limits. This period
normally occurs from mid-August/early
September to late October/early
November each year. Because of the
backlog of customary and traditional use
determination proposals that have been
held over from previous years and staff
limitations, the Regional Councils may
be asked to prioritize which of the
proposals should be reviewed each year.
The Regional Councils may focus their
attention on community or area uses of
large mammals (ungulates and bears)
where there are specific problems that
preclude local users from harvesting a
resource rather than clarifying areas
where a “‘no determination” situation
exists.

The Board retains the authority to
initiate assessments and make
determinations related to the customary
and traditional use of any species taking
into consideration recommendations of
any appropriate Regional Council(s).

Existing regulations at 36 CFR
242.16(b) and 50 CFR 100.16(b) identify
eight factors that exemplify customary
and traditional subsistence uses of a
community or area. Although the
customary and traditional use of a
resource may be self evident to local
users, the Board will base its
determination of customary and
traditional use on substantial
information of a reasonable and
defensible nature. The extent to which
a community, group of communities, or
area meet the characteristics of
customary and traditional use are
exemplified by eight factors, as follows:

1. A long-term consistent pattern of
use, excluding interruptions beyond the
control of the community or area;

2. A pattern of use recurring in
specific seasons for many years;

3. A pattern of use consisting of
methods and means of harvest which
are characterized by efficiency and
economy of effort and cost, conditioned
by local characteristics;

4. The consistent harvest and use of
fish or wildlife as related to past
methods and means of taking; near, or

reasonably accessible from the
community or area;

5. A means of handling, preparing,
preserving, and storing fish or wildlife
which has been traditionally used by
past generations, including
consideration of alteration of past
practices due to recent technological
advances, where appropriate;

6. A pattern of use which includes the
handing down of knowledge of fishing
and hunting skills, values and lore from
generation to generation;

7. A pattern of use in which the
harvest is shared or distributed within
a definable community of persons; and

8. A pattern of use which relates to
reliance upon a wide diversity of fish
and wildlife resources of the area and
which provides substantial cultural,
economic, social and nutritional
elements to the community or area.

All participating Federal agencies and
the Regional Councils have substantial
roles in the revision of customary and
traditional use determinations. All
proposals received in a timely manner
will be circulated to the pertinent
Regional Council(s) and the public for
comment at the same time as proposed
changes in the subsistence harvest
regulations. A staff analysis will also be
prepared for consideration during the
late Winter/Spring Regional Council
meetings, along with the public
comments received. The extent of the
staff analysis may vary with the
complexity of the proposal. The
Regional Councils will have an
opportunity to review the analyses,
deliberate, and forward their
recommendations to the Board for
action.

The Board may not be able to address
all customary and traditional use
determination proposals during this
year’s regulatory cycle. Consequently,
the Board may need to establish
priorities. These priorities will be based
on public requests, recommendations of
Regional Councils and Federal land
management agencies, and the
availability of personnel and financial
resources to conduct the work.

Drafting Information: This policy was
drafted under the guidance of Richard S.
Pospahala, U.S. Fish and Wildlife
Service, Alaska Regional Office, Office
of Subsistence Management, Anchorage,
Alaska. The primary authors were
Taylor Brelsford and William Knauer of
the same office; Sandy Rabinowitch of
the National Park Service, Alaska
Regional Office; Tom Boyd, Bureau of
Land Management, Alaska State Office;
and Ken Thompson, USDA-Forest
Service, Alaska Regional Office.



Federal Register / Vol. 60,

No. 153 / Wednesday, August 9, 1995 / Rules and Regulations

40461

Dated: July 27, 1995. Dated: July 28, 1995.
Richard S. Pospahala,
Acting Chair, Federal Subsistence Board.
Robert W. Williams,

Acting Regional Forester, USDA-Forest
Service.

[FR Doc. 95-19482 Filed 8-8-95; 8:45 am]

BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

36 CFR Part 242

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 100
RIN 1018-AC82

Subsistence Management Regulations
for Public Lands in Alaska, Subparts C
and D—1995-1996 Subsistence Taking
of Fish and Wildlife Regulations for the
Kenai Peninsula

AGENCY: Forest Service, Agriculture; and
Fish and Wildlife Service, Interior.

ACTION: Final rule.

SUMMARY: This rule establishes
customary and traditional use
determinations and seasons and harvest
limits related to the taking of moose for
subsistence uses on Federal lands on the
Kenai Peninsula during the 1995-1996
regulatory year.

EFFECTIVE DATES: The amendments to
§_ .24 are effective August 10, 1995.
The amendmentsto § .25 are
effective August 10, 1995, through June
30, 1996.

FOR FURTHER INFORMATION CONTACT:
Chair, Federal Subsistence Board, c/o
U.S. Fish and Wildlife Service,
Attention: Richard S. Pospahala, Office
of Subsistence Management, 1011 E.
Tudor Road, Anchorage, Alaska 99503;
telephone (907) 786—3447. For questions
specific to National Forest System
lands, contact Ken Thompson, Regional
Subsistence Program Manager, USDA,
Forest Service, Alaska Region, P.O. Box
21628, Juneau Alaska 99802-1628,
telephone (907) 586-7921.

SUPPLEMENTARY INFORMATION:

Customary and Traditional Use
Determinations

The Federal Subsistence Board
(Board) implemented a systematic
program for review of customary and
traditional use determinations as

provided for in 36 CFR 242 and 50 CFR
100. As a priority consideration, the
Board focused its determinations on
community or area uses of large
mammals (ungulates and bears),
examining uses of species of large
mammals by communities or areas
rather than focusing on individual herds
or populations. The Board recognized
that subsistence resource use patterns of
neighboring communities are often
interrelated and should be analyzed
concurrently.

Existing regulations at 36 CFR
242.16(b) and 50 CFR 100.16(b) identify
eight factors that a community or area
shall generally exhibit which exemplify
customary and traditional subsistence
uses. The eight factors are as follows:

1. A long-term consistent pattern of
use, excluding interruptions beyond the
control of the community or area;

2. A pattern of use recurring in
specific seasons for many years;

3. A pattern of use consisting of
methods and means of harvest which
are characterized by efficiency and
economy of effort and cost, conditional
by local characteristics;

4. The consistent harvest and use of
fish or wildlife as related to past
methods and means of taking; near, or
reasonably accessible from the
community or area;

5. A means of handling, preparing,
preserving, and storing fish or wildlife
which has been traditionally used by
past generations including
consideration of alteration of past
practices due to recent technological
advances, where appropriate;

6. A pattern of use which includes the
handing down of knowledge of fishing
and hunting skills, values and lore from
generation to generation;

7. A pattern of use in which the
harvest is shared or distributed within
a definable community of persons; and

8. A pattern of use which relates to
reliance upon a wide diversity of fish
and wildlife resources of the area and
which provides substantial cultural,
economic, social and nutritional
elements to the community or area.

Each Federal Subsistence Regional
Advisory Council (Regional Council)
has a substantial role in reviewing and
developing information on which to
base a recommendation to the Board
concerning customary and traditional
use determinations. The Southcentral
Regional Council had available for
consideraton an extensive compilation
of existing information on historic and
contemporary large mammal resource
use patterns by rural Kenai Peninsula
communities. A draft report, dated
December 8, 1993, incorporated
information from historic ethnographic

sources; census data; community
surveys conducted by the Alaska
Department of Fish and Game, Division
of Subsistence; and harvest ticket and
sealing records compiled by the Alaska
Department of Fish and Game.

During its public meeting of February
28—March 2, 1995, the Southcentral
Regional Council reviewed and
discussed written information and oral
testimony on resource use patterns as
related to the eight factors for the Kenai
Peninsula rural communities of
Whittier, Hope, Cooper Landing,
Ninilchik, the Homer rural area,
Nanwalek (formerly known as English
Bay), Port Graham and Seldovia. Based
on this review and discussion, the
Southcentral Regional Council
developed and submitted to the Board
recommendations for customary and
traditional use determinations for rural
communities in Units 7 and 15. The
Board adopted these recommendations,
and subsequently issued a proposed
rule announcing its action. Following
the public comment period for the
proposed rule, the Southcentral
Regional Council convened in a public
session on July 12, 1995, and re-
evaluated the recommendations
reflected in the proposed rule, revising
its recommendation to the Board. The
revised recommendations called for
positive customary and traditional use
determinations for moose in Unit 15 by
the communities of Ninilchik, Seldovia,
Nanwalek, and Port Graham. The
revised recommendations also called for
deferral of customary and traditional
use findings for species other than
moose, and for communities other than
Ninilchik, Seldovia, Nanwalek, and Port
Graham.

At its July 13, 1995, public meeting,
the Board amended the proposed rule in
response to several considerations. A
primary consideration was the revised
recommendations submitted by the
Southcentral Regional Council. An
additional consideration was
compelling public testimony calling
into question the factual basis for the
proposed customary and traditional use
determinations. A related concern was
that the customary and traditional use
determinations in the proposed rule
may not have been supported by
substantial evidence reflecting the eight
factors used to access customary and
traditional uses, particularly with regard
to the factors concerning long-term
consistent pattern of local resource use
and the community’s pattern of reliance
upon a wide diversity of local resources
for cultural, economic, social and
nutritional needs.

The Board adopted the Southcentral
Regional Council’s revised
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recommendation to defer action on
customary and traditional use
determinations for species other than
moose, and for communities other than
Ninilchik, Seldovia, Nanwalek, and Port
Graham. The Board also adopted the
Southcentral Regional Council’s revised
recommendation that the communities
of Ninilchik, Seldovia, Nanwalek, and
Port Graham have customary and
traditional use of moose in Units 15(B)
and 15(C). The Board deferred the
Southcentral Regional Council’s
recommendation calling for positive
customary and traditional use
determinations for moose in Unit 15(A)
for the communities of Ninilchik and
Seldovia because use of this subunit by
residents of Ninilchik and Seldovia is
extremely low. The aforementioned
customary and use determinations are
found in the changes delineated for
section ____.24.

Changes for the 1995-1996 Seasons and
Bag Limit Regulations

The Regional Council also proposed
Federal subsistence seasons for the
taking of moose on public lands in Unit
15. The Regional Council
recommendation was for an any-bull
harvest season beginning August 10,
1995 and ending September 20, 1995.
The Board, however, was persuaded by
the biological data concluding that
recognized principles of fish and
wildlife conservation would be violated
in that adverse impacts would result to
the moose population from any
significant harvest of bulls in the middle
age categories. Since 1987, antler
restrictions have been a key part of the
management efforts to rectify alarmingly
low bull:cow ratios in the Kenai
Peninsula moose population. This
management regime has had positive
effects, resulting in a dramatic
improvement in the moose population
composition, allowing for longer
hunting seasons, larger animals being
taken, and a larger overall harvest.
However, the gains could be reversed
and conservation of a healthy moose
population jeopardized under an any-
bull subsistence harvest opportunity.
The adverse impacts of an any-bull
harvest could also be detrimental to the
satisfaction of subsistence opportunities
over the longer term. In addition, local
wildlife biologists report that the high
snow fall of the 1994-95 winter has
resulted in high natural mortality, with
virtually no recruitment into the spike-
fork age class of bull moose anticipated
this coming year. The Board therefore
retained the antler restriction previously
in effect as a part of the subsistence
seasons in Unit 15 to avoid adverse
biological consequences. The seasons

and harvest limits are found in the
changes to section ___.25.

Regulations contained in this final
rule will take effect on August 10, 1995.
The Departments waived the 30-day
effective date time period for the final
rule in order to provide the maximum
opportunity for public participation
during the comment period following
publication of the proposed rule, while
simultaneously allowing the hunting
season to start on August 10, 1995.

Applicability of Subparts A, B, and C

Subparts A, B, and C of the
Subsistence Management Regulations
for Public Lands in Alaska, 50 CFR
§8100.1 to 100.24 and 36 CFR 8§242.1
to 242.24, remain effective and apply to
this proposed rule. Therefore, all
definitions located at 50 CFR §100.4
and 36 CFR §242.4 apply to regulations
found in these subparts. The identified
sections include definitions for the
following terms:

“Federal lands means lands and
waters and interests therein title to
which is in the United States”’; and
“public land or public lands means
lands situated in Alaska which are
Federal lands, except—

(1) land selections of the State of
Alaska which have been tentatively
approved or validly selected under the
Alaska Statehood Act and lands which
have been confirmed to, validly selected
by, or granted to the Territory of Alaska
or the State under any other provision
of Federal Law;

(2) land selections of a Native
Corporation made under the Alaska
Native Claims Settlement Act which
have not been conveyed to a Native
Corporation, unless any such selection
is determined to be invalid or is
relinquished; and

(3) lands referred to in Section 19(b)
of the Alaska Native Claims Settlement
Act.”

Public Review Process—Public
Meetings and Analysis of Comments

Following publication of the proposed
rule on May 9, 1995 (60 FR 24601),
public meetings were held in Seldovia,
Port Graham, Hope, Cooper Landing,
Soldotna, Homer, Ninilchik, and
Anchorage. The Southcentral Regional
Council met in a public session on July
12, 1995, to review the proposed rule
and public comments and to develop a
final recommendation to the Board. The
Board also met in a public session on
July 13, 1995, to review the comments
and reach a final decision on the
proposed rule. During the 60-day
comment period and in the months
preceding it, the Board received 183
written comments, numerous phone

calls, and one petition, in addition to
oral testimony presented at the various
meetings which were attended by over
500 people. The comments and
testimony were overwhelmingly
opposed to the proposed rule and the
rural designations on the Kenai
Peninsula. Following is an analysis of
public comments:

A number of commentors indicated
that their community’s proposed
customary and traditional use
determinations were in error,
particularly for some communities in
Unit 15. As discussed above, the
Regional Council and Board have
reexamined those determinations. The
final rule reflects revised customary and
traditional use determinations that
comport with the best information
available relative to customary and
traditional uses.

Some commentors felt that the moose
season is being set too early in the year.
The weather is too warm and the meat
will spoil before it can be taken care of.
This concern is not without merit, but
the State has used early seasons on a
regular basis and, if harvested wildlife
are dressed immediately and kept cool,
the meat can be prevented from
spoiling. A later season would expose
rutting bulls to possible overharvest and
the meat of bulls in rut is not as
palatable.

Two commentors suggested
eliminating hunting seasons and
initiating a family harvest quota. If
seasons were eliminated, hunting
during the summer could significantly
increase the harvest of prime breeding
animals because of incomplete antler
development; hunting during the spring
could put unwanted stress on the
pregnant cows, possibly reducing the
calving rate. Existing regulations do
allow the Board to establish a family
guota, community harvest system, or
other alternative harvest systems
consistent with historic harvest
patterns. A family quota system was not
part of the recommendation before the
Board in the current rulemaking.
However, a proposal requesting this
type of system could be submitted this
fall for Board consideration in the next
regulatory cycle.

Some commentors believed that the
antler restrictions are not a customary
and traditional harvest practice and are
a restriction on the subsistence user.
The Board recognizes that harvesting
animals based on antler restrictions is
not a customary or traditional practice.
However, antler restrictions have been
demonstrably effective in improving the
health of the Kenai Peninsula moose
population, which suffered from very
low bull:cow ratios as recently as 1986.
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These antler restrictions protect the
continued opportunity for the
satisfaction of subsistence needs over
the long term and provide more meat for
the subsistence user.

Some commentors believed that
ANILCA requires that Federal lands be
closed to harvest by non-subsistence
users before any restriction, such as the
antler restriction, is imposed on
subsistence hunters. The Board
recognizes the responsibility to provide
a meaningful priority for subsistence
uses over non-subsistence uses on the
Federal public lands, and that non-
subsistence uses must be reduced or
proscribed before subsistence uses are
limited. The Board determined that after
a decade and a half with no subsistence
seasons, the Federal subsistence moose
season for Unit 15(B) and 15(C) on the
Kenai Peninsula represents a major
advance in providing for subsistence
uses. The subsistence moose season
adopted by the Board implements a
subsistence priority in that during the
first ten days of the season, subsistence
users exercise an exclusive harvest
opportunity on Federal public lands.
This will result in a significant
reallocation of harvest toward
subsistence users. Non-Federally
qualified subsistence users are restricted
to entering Federal lands to hunt moose
ten days later under the State season
starting on August 20. The Federal and
State seasons both end of September 20,
and both include the antler restriction,
which is at the center of management
efforts to conserve a healthy moose
population on the Kenai Peninsula.

Many commentors believed that the
rural priority unfairly discriminates
against non-rural residents. Sections
801(5), 802(1), and 803 of ANILCA
confine the eligibility for qualifying for
a subsistence priority to rural Alaska
residents. The Board is obligated to
implement the rural priority as
mandated by Congress in ANILCA.

A large number of commentors
believe that the communities of Hope,
Cooper Landing, Ninilchik, and other
areas on the Peninsula with the
exception of Port Graham, Nanwalek,
and possibly Seldovia are non-rural.
The issue of whether or not a
community is rural or nonrural for the
purposes of Title VIII is beyond the
scope of this rulemaking. The Board
will, however, in the future, reexamine
these communities to determine if their
status should be changed. That effort
will be widely publicized and
comments solicited from the public.

Two commentors indicated that they
believed an economic analysis should
be completed for this rule. The
economic impacts of this rule are

minimal, because there is no closure of
Federal public lands to non-Federally
qualified users. Should it be necessary
to close the Federal lands to non-
Federally qualified users, a more
detailed examination of the economic
impacts will be completed.

A number of commentors were
concerned about non-residents and part-
time summer residents, as well as new
residents hunting under the Federal
Subsistence Management regulations.
Federal regulations prohibit anyone
except Federally-qualified subsistence
users from hunting under the Federal
Subsistence Management regulations.
The regulations define resident as “‘any
person who has his or her primary,
permanent home within Alaska and
whenever absent . . . has the intention
of returning to it.”” These regulations
automatically disqualify nonresidents
and part-time residents. They do
provide the opportunity for new
residents moving permanently into a
rural community to adopt the practices
of that community, including the
subsistence taking of fish and wildlife
resources.

A few commentors felt that non-rural
residents were discriminated against
because they had no representation on
the Southcentral Regional Council. The
only requirement for membership on the
Regional Council is residency within
the region. Applications are solicited
annually with the most qualified
individuals, based on their knowledge
of subsistence uses and needs and their
knowledge of other uses of fish and
wildlife resources, being recommended
to the Secretaries for appointment.
Members of the Regional Councils
represent their entire region. Currently
two members of the Southcentral
Regional Council are from the Kenai
Peninsula.

A few individuals stated that there
was inadequate opportunity for public
input. Recognizing the level of public
concern and the importance of this
issue, the Board set a comment period
that exceeded 60 days and held public
hearings in 7 communities on the Kenai
Peninsula plus Anchorage. The hearings
were held during the day and in the
evening, during the week and on the
weekend to provide ample opportunity
for public comment.

Some commentors felt that the
proposed regulations ignore the
purposes for which the Kenai National
Wildlife Refuge was established and
that subsistence is not consistent with
those purposes. The purposes of the
refuge as stated in Section 303 of
ANILCA and the Section 804
subsistence priority are not mutually
exclusive. Implementation of the

subsistence priority does not prevent
the Fish and Wildlife Service from
fulfilling its responsibility to manage
the Kenai Refuge according to the
Section 303 purposes.

Many commentors indicated that the
Federal government should not be
involved in management of fish and
wildlife resources in Alaska. The
Secretaries and the Board agree that it
is preferable for the State of Alaska to
manage the subsistence taking and use
of fish and wildlife. However, until such
time as the State comes into compliance
with Title VIII, the Federal government
must provide implementation of Title
VIII as directed by Congress.

Conformance with Statutory and
Regulatory Authorities

National Environmental Policy Act
Compliance

A Draft Environmental Impact
Statement (EIS) that described four
alternatives for developing a Federal
Subsistence Management Program was
distributed for public comment on
October 7, 1991. That document
described the major issues associated
with Federal subsistence management
as identified through public meetings,
written comments and staff analysis and
examined the environmental
consequences of the four alternatives.
Proposed regulations (Subparts A, B,
and C) that would implement the
preferred alternative were included in
the DEIS as an appendix. The DEIS and
the proposed administrative regulations
presented a framework for an annual
regulatory cycle regarding subsistence
hunting and fishing regulations (Subpart
D). The Final Environmental Impact
Statement (FEIS) was published on
February 28, 1992.

Based on the public comment
received, the analysis contained in the
FEIS, and the recommendations of the
Federal Subsistence Board and the
Department of the Interior’s Subsistence
Policy Group, it was the decision of the
Secretary of the Interior, with the
concurrence of the Secretary of
Agriculture, through the U.S.
Department of Agriculture-Forest
Service, to implement a modified
Alternative IV as identified in the DEIS
and FEIS (Record of Decision on
Subsistence Management for Federal
Public Lands in Alaska (ROD), signed
April 6, 1992). The DEIS and the
selected alternative in the FEIS defined
the administrative framework of an
annual regulatory cycle for subsistence
hunting and fishing regulations. The
final rule for Subsistence Management
Regulation for Public Lands in Alaska,
Subparts A, B, and C (57 FR 22940-
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22964) implements the Federal
Subsistence Management Program and
includes a framework for an annual
cycle for subsistence hunting and
fishing regulations.

Compliance with Section 810 of
ANILCA

The intent of all Federal subsistence
regulations is to accord subsistence uses
of fish and wildlife on public lands a
priority over the taking of fish and
wildlife on such lands for other
purposes, unless restriction is necessary
to conserve healthy fish and wildlife
populations. A Section 810 analysis was
completed as part of the FEIS process.
The final Section 810 analysis
determination appears in the April 6,
1992, ROD which found that the Federal
Subsistence Management Program,
under a modified Alternative IV with an
annual process for setting hunting and
fishing regulations, had no significant
possibility of a significant restriction of
subsistence uses.

Paperwork Reduction Act

These rules contain information
collection requirements subject to Office
of Management and Budget (OMB)
approval under 44 U.S.C. 3501-3520.
They apply to the use of public lands in
Alaska. The information collection
requirements described above are
approved by the OMB under 44 U.S.C.
3501 and have been assigned clearance
number 1018-0075.

Public reporting burden for the
permit(s) required by this document is
estimated to average .1382 hours per
response, including time for reviewing
instructions, gathering and maintaining
data, and completing and reviewing the
form. Direct comments on the burden
estimate or any other aspect of this form
to: Information Collection Officer, U.S.
Fish and Wildlife Service, 1849 C Street,
NW, MS 224 ARLSQ, Washington, DC
20240; and the Office of Management
and Budget, Paperwork Reduction
Project (1018-0075), Washington, DC
20503. Additional information

collection requirements may be imposed
if Local Advisory Committees subject to
the Federal Advisory Committee Act are
established under Subpart B. Such
requirements will be submitted to OMB
for approval prior to their
implementation.

This rule was not subject to OMB
review under Executive Order 12866.

Economic Effects

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601 et seq.) requires
preparation of flexibility analyses for
rules that will have a significant effect
on a substantial number of small
entities, which includes small
businesses, organizations or
governmental jurisdictions. The
Departments have determined that this
rulemaking will not have a significant
economic effect on a substantial number
of small entities within the meaning of
the Regulatory Flexibility Act.

This rulemaking will impose no
significant costs on small entities; the
exact number of businesses and the
amount of trade that will result from
this Federal land-related activity is
unknown. The aggregate effect is an
insignificant positive economic effect on
a number of small entities. The number
of small entities affected is unknown;
but, the fact that the positive effects will
be seasonal in nature and will, in most
cases, merely continue preexisting uses
of public lands indicates that they will
not be significant.

These regulations do not meet the
threshold criteria of “Federalism
Effects” as set forth in Executive Order
12612. Title VIII of ANILCA requires the
Secretaries to administer a subsistence
preference on public lands. The scope of
this program is limited by definition to
certain public lands. Likewise, these
regulations have no significant takings
implication relating to any property
rights as outlined by Executive Order
12630.

Drafting Information

These regulations were drafted by
William Knauer under the guidance of

Richard S. Pospahala, of the Office of
Subsistence Management, Alaska
Regional Office, U.S. Fish and Wildlife
Service, Anchorage, Alaska. Additional
guidance was provided by Thomas H.
Boyd, Alaska State Office, Bureau of
Land Management; Sandy Rabinowitch,
Alaska Regional Office, National Park
Service; John Borbridge, Alaska Area
Office, Bureau of Indian Affairs; and
Ken Thompson, USDA-Forest Service.

List of Subjects
36 CFR Part 242

Administrative practice and
procedure, Alaska, Fish, National
Forests, Public Lands, Reporting and
recordkeeping requirements, Wildlife.

50 CFR Part 100

Administrative practice and
procedure, Alaska, Fish, Public Lands,
Reporting and recordkeeping
requirements, Wildlife.

For the reasons set out in the
preamble, Title 36, Part 242, and Title
50, Part 100, of the Code of Federal
Regulations, are amended as set forth
below.

PART —SUBSISTENCE

MANAGEMENT REGULATIONS FOR
PUBLIC LANDS IN ALASKA

1. The authority citation for both 36
CFR Part 242 and 50 CFR Part 100
continues to read as follows:

Authority: 16 U.S.C. 3, 472, 551, 668dd,
3101-3126; 18 U.S.C. 3551-3586; 43 U.S.C.
1733.

2. Section ____ .24(a)(1) is amended in
the table under “Area,” “‘Species,” and
“Determination’” by removing the entry
for “Unit 15 (A) and (B),” and two
entries for “Unit 15(C)” for ““Moose”
and adding the following new entries in
their place to read as follows:

§_ .24 Customary and traditional use
determinations.

(a) * X *

(l) * X *

Area Species Determination
UnNit 15(A) o MOOSE ..t No subsistence.
Unit 15 (B) and (C) ..ocovvvvvevviveeenen. MOOSE ..o Residents of Ninilchik, Seldovia, Nanwalek, and Port Graham.
* * * * * * *
3. Section .25(k)(15)(iii)(D) is amended in the table under “Hunting” by adding an entry for ‘“Moose” after

the entry for “Black Bear’ to read as follows:

§ .25 Subsistence taking of wildlife.

*

(k)***
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(15) * X *
(iii) * K* *
(D) * * *
Harvest limits Open season
HUNTING:
* * * * * * *
Moose:

Unit 15 (B) and (C)—1 antlered bull with spike-fork or 50-inch antlers or with 3 or more brow tines on either antler, by Aug.10-Sept. 20.

Federal registration permit only.

REMAINAET Of UNIE 15 ...oeiiiiiiiiiiiitie et e e e ettt e e e e e ettt beeeeeeese e babaeeeeeeseabaaeeeeeeeesabbaeeeeeeaaasasbaeeeeeesanntbnneeeeeanines

* *

No open season.

* *

Dated: July 27, 1995.
Richard S. Pospahala,
Acting Chair, Federal Subsistence Board.
Dated: July 28, 1995.
Robert W. Williams,
Regional Forester, USDA—Forest Service.
[FR Doc. 95-19483 Filed 8-8-95; 8:45 am]
BILLING CODE 3410-11-M; 4310-55-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 51 and 52
[AH-FRL-5268-8; Docket No. A—92-65]
RIN 2060-AG04

Requirements for Preparation,
Adoption, and Submittal of
Implementation Plans

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The “Guideline on Air
Quality Models (Revised)” (hereinafter,
the “Guideline”), as modified by
supplement A (1987) and supplement B
(1993), sets forth air quality models and
guidance for estimating the air quality
impacts of sources and for specifying
emission limits for them. The Guideline,
codified as appendix W to 40 CFR part
51, is referenced in the PSD (Prevention
of Significant Deterioration) regulations
and is applied to SIP revisions for
existing sources and to all new source
reviews. On November 28, 1994 EPA
issued a Notice of Proposed Rulemaking
to augment the final rule that was
published on July 20, 1993. Today EPA
takes final action that makes several
additions and changes as supplement C
to the Guideline. Supplement C does the
following: incorporates improved
algorithms for treatment of area sources
and dry deposition in the Industrial
Source Complex (ISC) model, adopts a
solar radiation/delta-T (SRDT) method
for estimating atmospheric stability
categories, adopts a new screening

approach for assessing annual NO>
impacts, and adds SLAB and
HGSYSTEM as alternative models. This
action is responsive to public comments
received. Adoption of these new and
refined modeling techniques and
associated guidance should significantly
improve the technical basis for impact
assessment of air pollution sources.

EFFECTIVE DATE: This rule is effective
September 8, 1995.

ADDRESSES: Docket Statement: All
documents relevant to this rule have
been placed in Docket No. A—92-65,
located in the Air Docket (6102), Room
M-1500, Waterside Mall, Attention:
Docket A—92-65, U.S. Environmental
Protection Agency, 401 M Street SW.,
Washington, DC 20460. This docket is
available for public inspection and
copying between 8:00 a.m. and 5:30
p.m., Monday through Friday, at the
address above.

Document Availability: Copies of
supplement C to the Guideline may be
obtained by downloading a text file
from the SCRAM (Support Center for
Regulatory Air Models) electronic
bulletin board system by dialing in on
(919) 541-5742. Supplement C may also
be obtained upon written request from
the Air Quality Modeling Group, U.S.
Environmental Protection Agency (MD-—
14), Research Triangle Park, NC 27711.
The “Guideline on Air Quality Models
(Revised)”” (1986), supplement A (1987),
supplement B (1993), and supplement C
(1995) are for sale from the U.S.
Department of Commerce, Technical
Information Service (NTIS), 5825 Port
Royal Road, Springfield, VA 22161.
These documents are also available for

inspection at each of the ten EPA
Regional Offices and at the EPA library
at 401 M Street SW., Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Joseph A. Tikvart, Leader, Air Quality
Modeling Group, Office of Air Quality
Planning and Standards, U.S.
Environmental Protection Agency,
Research Triangle Park, NC 27711;
telephone (919) 541-5561 or C. Thomas
Coulter, telephone (919) 541-0832.

SUPPLEMENTARY INFORMATION:
Background 1

The purpose of the Guideline2is to
promote consistency in the use of
modeling within the air management
process. The Guideline provides model
users with a common basis for
estimating pollution concentrations,
assessing control strategies and
specifying emission limits; these
activities are regulated at 40 CFR 51.46,
51.63,51.112,51.117, 51.150, 51.160,
51.166, and 51.21. The Guideline was
originally published in April 1978. It
was incorporated by reference in the
regulations for the Prevention of
Significant Deterioration of Air Quality

1In reviewing this preamble, note the distinction
between the terms “‘supplement”” and “‘appendix”.
Supplements A, B and C contain the replacement
pages to effect Guideline revisions; appendix A to
the Guideline is the repository for preferred models,
while appendix B is the repository for alternate
models justified for use on a case-by-case basis.

2Guideline on Air Quality Models
“(Revised)’(1986)[EPA-450/2—-78-027R], with
supplement A (1987) and supplement B (1993),
hereinafter, the “Guideline”. The Guideline is
published as appendix W of 40 CFR part 51. The
text of appendix W will be appropriately modified
to effect the revisions incorporated as supplement
C.
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in June 1978 (43 FR 26380). The
Guideline was subsequently revised in
1986 (51 FR 32176), and later updated
with the addition of supplement A in
1987 (53 FR 393). The last such revision
was supplement B, issued on July 20,
1993 (58 FR 38816). The revisions in
supplement B included techniques and
guidance for situations where specific
procedures had not previously been
available, and also improved several
previously adopted techniques.

During the public comment period for
supplement B, EPA received requests to
consider several additional new
modeling techniques and suggestions
for enhanced technical guidance.
However, because there was not
sufficient time for the public to review
the new techniques and technical
guidance before promulgation of
supplement B, the new models and
enhanced technical guidance could not
be included in the supplement B
rulemaking. Thus, in a subsequent
regulatory proposal, EPA proposed to
revise the Guideline and sought public
comment on the following four items:
incorporation of improved algorithms
for treatment of area sources and dry
deposition in the Industrial Source
Complex (ISC) model, adoption of a
solar radiation/delta-T (SRDT) method
for estimating atmospheric stability
categories, adoption of a new screening
approach for assessing annual NO»
impacts, and addition of SLAB and
HGSYSTEM as alternative models.

Final Action

Today'’s action amends appendix W of
40 CFR part 51 to effect the revisions
known as supplement C, slightly
modified in form since proposal. All
significant comments have been
considered, and whenever they revealed
any new information or suggested any
alternative solutions, such were
considered in EPA’s final action.

As proposed, EPA is replacing the
area source algorithm in the Industrial
Source Complex model with a new one
based on a double integration of the
Gaussian plume kernel for area sources.
This replacement includes that of the
finite line segment approximation
employed by the short term version of
ISC and of the virtual point source
technique used in the long term version
of ISC.

As proposed, EPA is replacing the dry
deposition algorithm in ISC with an
improved technique that is more
accurate for estimating deposition for
small (i.e., < 20um diameter) particles.
Use the deposition algorithm in
modeling analyses in which particle
settling is considered important will
remain optional.

EPA will adopt the solar radiation/
delta-T (SRDT) method for Pasquill-
Gifford (P—G) stability classification
discussed in section 9 of appendix W.
However, instead of adopting the SRDT
method as a replacement for the
currently accepted turbulence-based
methods (i.e., 0y and og), as proposed,
SRDT will join them as an ensemble of
acceptable methods. Furthermore, while
the current hierarchy of acceptable
methods is eliminated, the Turner
method using on-site wind speed and
representative cloud cover observations,
remains the preferred classification
method.

As proposed, EPA revises the annual
NO; screening technique described in
section 6 of appendix W. The new
technique, known as the Ambient Ratio
Method (ARM), is simpler and less
conservative than the Ozone Limiting
Method (OLM) it replaces.

As proposed, EPA adds two new
models, namely SLAB and HGSYSTEM,
as alternative models for use on a case-
by-case basis.

Discussion of Public Comments and
Issues

All comments submitted to Docket
No. A-92-65 are filed in Docket
Category IV-D. EPA has summarized
these comments, developed detailed
responses, and drawn conclusions on
appropriate actions for this Notice of
Final Rulemaking in an external Agency
document.3 In this document, all
significant comments have been
considered and discussed. Whenever
the comments revealed any new
information or suggested any alternative
solutions, such were considered in
EPA's final action.

Major issues raised by the
commenters, along with EPA responses,
are summarized below. Guidance and
editorial changes associated with the
resolution of these issues are adopted in
the appropriate sections of the
Guideline and are promulgated as
supplement C (1995) to the “Guideline
on Air Quality Models (Revised)”” (1986)
(Docket Item V-B-1). See the
ADDRESSES section of this Notice
(above) for general availability.

Although a more detailed summary of
the comments and EPA’s responses are
contained in the aforementioned
response-to-comments document
(Docket Item V-C-1), the remainder of
this preamble section overviews the
primary issues encountered by the
Agency during the public comment

3“Summary of Public Comments and EPA
Responses on the Proposal for Supplement C to the
Guideline of Air Quality Models (Revised)”’; August
1995 (Air Docket A-92-65, Item V-C-1).

period. This overview also serves to
explain the changes to the Guideline
from today’s action, and the main
technical and policy concerns addressed
by the Agency. In our view, all of the
changes being made reasonably
implement the mandates of the Clean
Air Act, and are in fact beneficial to
both EPA and the regulated community.
While modeling by its nature involves
approximation based on scientific
methodology, and entails utilization of
advanced technology as it evolves, EPA
believes these changes respond to recent
advances in the area so that the
Guideline continues to be comprised of
the best and most proven of the
available models and analytical
techniques, as well as reflect reasonable
policy choices.

1. Enhancements to the Industrial
Source Complex (ISC2) Model

While for clarification these
enhancements are discussed separately,
EPA will integrate these enhancements
into one model for actual use. Several
conforming Guideline revisions will be
made: (a) the latest version of ISC that
integrates the revised algorithms will be
called ISC3, and will hereafter be
specified only in main references
(section 12) and in its description in
appendix A; (b) the term “ISC2” (the
version of ISC currently in use) in all
but appendix A (i.e., in sections 7.1,
7.2.2,7.25,7.2.8,8.2.5and 8.2.7) will
be revised to the more generic “ISC” to
make future Guideline revisions more
manageable; and (c) section 4.2.1 will be
amended to say that the latest version of
SCREEN (i.e., SCREEN3), a screening
model that uses ISC algorithms, will be
specified in the main references, and
“SCREEN2" in section 4.2.1 and 5.2.1.1
will be changed to “SCREEN"".

A. Area Source Algorithm

There was general public support for
adoption of the proposed area source
algorithm. Some concern, however, was
expressed over the evaluation of the
algorithm’s performance being based on
wind tunnel simulations. A commenter
urged the Agency to evaluate the
algorithm using a particular “‘available
field data” set. EPA had been aware of
the value of such data for evaluation
purposes generally but the use of the
specific data set cited by the commenter
was recommended against by EPA’s
contractor. And since other such data
sets were unavailable, EPA feels that the
wind tunnel evaluation was the best
possible. EPA will therefore adopt the
algorithm, as proposed.
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B. Dry Deposition Algorithm

No comments were received about the
proposed algorithm’s performance in
ISCST. Regarding ISCLT, however,
concern was expressed over the
algorithm’s 50-fold increase in
deposition estimates for small particles
from near-surface releases compared
with the current algorithm. As
explained in the response-to- comments
document, EPA investigated the
commenter’s perception and explained
the apparent disparity in performance is
explicable in terms of a series of
independent effects related to the
improvements made in the new
algorithm. EPA will adopt the
algorithm, as proposed.

In the proposal, EPA solicited public
comment on whether it would be
appropriate to require that the new dry
deposition algorithm be used for all ISC
analyses involving particulate matter in
any of the programs for which Guideline
usage is required under 40 CFR parts 51
and 52. No comments were received.
EPA will continue to allow optional use
of the algorithm on a case-by-case basis,
depending on the application and on
the availability of source specific,
fractionated emissions data.

2. Enhancements to On-Site Stability
Classification

Much of the expressed public concern
was based on a perception of substantial
added costs the SRDT method would
add to meteorological monitoring
programs. As stated in the response-to-
comments document, investigation of
the cost factors associated with
instrumenting a meteorological tower to
implement the SRDT method (i.e., AT
and insolation) showed that such would
add approximately $2500-$3500.
Relative to the cost of all the monitoring
equipment, including data acquisition
systems, tower, etc., the added
instrumentation costs for implementing
the SRDT method are approximately 25
to 45 percent of the total costs
(depending on tower height). Thus, as
was pointed out in public comment,
there is a capital cost associated with
implementation of the SRDT method,
but EPA believes that cost is not
excessive, particularly in relation to the
total monitoring program.

While no analyses were offered to
directly refute the viability of the SRDT
method on a technical basis, there was
general concern over the SRDT
method’s proposed replacement of the
currently acceptable turbulence based
methods (i.e., oy Or Og), particularly
given that the evaluation report for the
SRDT method did not demonstrate its
superiority over the latter methods.

Therefore, in an effort to balance an
array of concerns, consistent with the
intent and motivation for the proposal,
EPA will adopt the SRDT method but
revise the current hierarchical system of
stability classification in Guideline
section 9.3.3.2. Specifically, the Turner
method using site-specific wind speed
and representative cloud cover and
ceiling height will be preferred for
estimating P—G stability categories. This
preference is founded in the
fundamental radiation basis for P—G
categories. In the absence of requisite
data to implement the Turner method,
however, the SRDT method or one of
the turbulence based methods may be
used. Regarding the collection of
requisite representative cloud cover data
for implementing the preferred Turner
method, it should be noted that the
operative word is representative. The
previous distinction made for “off-site”,
associated with the last choice in the
current hierarchy, is semantic. “On-
site” is a preferable ideal; what is
important is representativeness. As
aptly pointed out in public comments,
when representative off-site” cloud
cover data are judiciously used, there
can be good P-G category
correspondence with what would have
been obtained using strictly on-site
observations. The emphasis on
representativeness, inherent in EPA’s
final action, should obviate the
historical contention over this semantic
issue. As stated in the proposal, the on-
site guidance 4 will be revised by
addendum to reflect the new stability
classification system, including the
SRDT methodology. The document will
also be revised to add some additional
guidance on considerations of
representativeness with respect to the
Turner method.

3. Screening Approaches for Assessing
Annual NO, Impact

Public comments were generally
supportive of the proposed NO,
screening approach: the ARM. Some,
however, recommended the retention of
OLM that ARM was proposed to
replace. As stated in EPA’s response,
this recommendation would imply that
OLM, applied on an hourly basis as a
tertiary screening method, would yield
a better estimation of annual NO
impact. EPA believes, however that
application of OLM in this manner is
affected by several technical and
logistical problems. Because the
oversimplified OLM approach does not

4Environmental Protection Agency, 1987. On-Site
Meteorological Program Guidance for Regulatory
Modeling Applications. EPA Publication No. EPA—
450/4-87-013. U.S. Environmental Protection
Agency, Research Triangle Park, NC.

necessarily result in more accurate
estimates, adding OLM as a third tier
screening method to be implemented on
a hourly basis for screening is
unnecessary. Therefore, EPA will adopt
the Ambient Ratio Method, as proposed.

4. Modeling Techniques for Toxic Air
Pollutants

There was support for EPA’s proposal
to adopt two new models for treating
dense gas releases. Therefore, as
proposed, EPA will add these models,
SLAB and HGSYSTEM Version 3.0, to
the Guideline where they will
accompany DEGADIS, another appendix
B model for treating dense gas releases
for use on a case-by-case basis.

Administrative Requirements
A. Executive Order 12866

Under Executive Order (E.O.) 12866
[58 FR 51735 (October 4, 1993)], the
Agency must determine whether the
regulatory action is *‘significant’” and
therefore subject to review by the Office
of Management and Budget (OMB) and
the requirements of the Executive Order.
The Order defines ““significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the economy
of $100 million or more or adversely affect
in a material way the economy, a sector of
the economy, productivity, competition, jobs,
the environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken or
planned by another agency;

(3) Materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs of the rights and obligations of
recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the President’s
priorities, or the principles set forth in the
Order.

It has been determined that this rule
is not a ““significant regulatory action”
under the terms of E.O. 12866 and is
therefore not subject to OMB review.

B. Paperwork Reduction Act

This final rule does not contain any
information collection requirements
subject to review by OMB under the
Paperwork Reduction Act on 1980, 44
U.S.C. 3501 et seq.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires EPA to
consider potential impacts of
regulations on small “entities’”. The
final action taken today is a supplement
to the notice of final rulemaking that
was published on July 20, 1993 (58 FR
38816). As described earlier in this
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preamble, the revisions here
promulgated as supplement C to the
Guideline encompass the use of new
model algorithms and techniques for
using those models. This rule merely
updates existing technical requirements
for air quality modeling analyses
mandated by various Clean Air Act
programs (e.g., prevention of significant
deterioration, new source review, SIP
revisions) and imposes no new
regulatory burdens. As such, there will
be no additional impact on small
entities regarding reporting,
recordkeeping, compliance
requirements, as stated in the notice of
final rulemaking (aforementioned).
Furthermore, this final rule does not
duplicate, overlap, or conflict with other
federal rules. Thus, pursuant to the
provisions of 5 U.S.C. 605(b), EPA
hereby certifies that the attached final
rule will not have a significant impact
on a substantial number of such entities.

D. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under Section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the action
promulgated today does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. Therefore, the
requirements of the Unfunded Mandates
Act do not apply to this action.

List of Subjects
40 CFR Part 51

Administrative practice and
procedure, Air pollution control,
Intergovernmental relations, Reporting
and recordkeeping requirements, Ozone,
Sulfur oxides, Nitrogen dioxide, Lead,
Particulate matter, Hydrocarbons,
Carbon monoxide.

40 CFR Part 52

Air pollution control, Ozone, Sulfur
oxides, Nitrogen dioxide, Lead.

Authority: This rule is issued under the
authority granted by sections 110(a)(2),
165(e), 172 (a) & (c), 173, 301(a)(1) and 320
of the 1990 Clean Air Act Amendments, 42
U.S.C. 7410(a)(2), 7475(e), 7502 (a) & (c),
7503, 7601(a)(1) and 7620, respectively.

Dated: July 25, 1995.
Carol M. Browner,
Administrator.

Parts 51 and 52, chapter |, title 40 of
the Code of Federal Regulations are
amended as follows:

PART 51—REQUIREMENTS FOR
PREPARATION, ADOPTION, AND
SUBMITTAL OF IMPLEMENTATION
PLANS

1. The authority citation for part 51
continues to read as follows:

Authority: 42 U.S.C. 7410(a)(2), 7475(e),
7502 (a) and (b), 7503, 7601(a)(1) and 7620.

§51.112 [Amended]

2.1n §51.112, paragraphs (a)(1) and
(a)(2) are amended by revising ‘“‘and
supplement B (1993)” to read “,
supplement B (1993) and supplement C
(1995)”.

§51.160 [Amended]

3. In §51.160, paragraphs (f)(1) and
(f)(2) are amended by revising “and
supplement B (1993)” to read “,
supplement B (1993) and supplement C
(1995)".

§51.166 [Amended]

4.In 851.166, paragraphs (I)(1) and
(1)(2) are amended by revising “and
supplement B (1993)” to read *“,
supplement B (1993) and supplement C
(1995)".

5. Appendix W to part 51, section
4.2.1 is amended by removing
“SCREENZ2, is available.1®. 20" in the last
sentence of the first paragraph and
adding “SCREENZ2, is available.19. 20 For
the current version of SCREEN, see
reference 20.”

6. Appendix W to part 51, section
4.2.2 is amended by revising Table 4-1
to read as follows:

Appendix W to Part 51—Guideline on
Air Quality Models

* * * * *

TABLE 4-1—PREFERRED MODELS
FOR SELECTED APPLICATIONS IN
SIMPLE TERRAIN

Land use Model 1
Short Term (i.e., 1-
24 hours):
Single Source ...... Rural ...... CRSTER
Urban ..... RAM
Multiple Source .... Rural ...... MPTER
Urban ..... RAM
Complicated Rural/ ISCST3
Sources 2. Urban.
Buoyant Industrial Rural ...... BLP
Line Sources.
Long Term (i.e.,
monthly, seasonal
or annual):
Single Source ...... Rural ...... CRSTER
Urban ..... RAM
Multiple Source .... Rural ...... MPTER
Urban ..... CDM 2.0
or
RAM 4
Complicated Rural/ ISCLT3
Sources 2. Urban.
Buoyant Industrial Rural ...... BLP
Line Sources.
* * * * *

1The models as listed here reflect the appli-
cations for which they were originally intended.
Several of these models have been adapted
to contain options which allow them to be
interchanged. For example, ISCST could be
substituted for ISCLT. Similarly, for a point
source application, ISCST with urban option
can be substituted for RAM. Where a substi-
tution is convenient to the user and equivalent
estimates are assured, it may be made.

2Complicated sources are those with spe-
cial problems such as aerodynamic
downwash, particle deposition, volume and
area sources, etc.

3For the current version of ISC, see ref-
erence 58 and note the model description pro-
vided in Appendix A of this document.

4|f only a few sources in an urban area are

to be modeled, RAM should be used.

* * * * *

7. Appendix W to Part 51, section
5.2.1.1 is amended by removing
“SCREEN2" in the third paragraph and
by adding ““SCREEN".

8. Appendix W to Part 51, section
6.2.3 is revised to read as follows:

Appendix W to Part 51—Guideline on
Air Quality Models

* * * * *

6.2.3 Models for Nitrogen Dioxide
(Annual Average)

a. A tiered screening approach is
recommended to obtain annual average
estimates of NO from point sources for
New Source Review analysis, including
PSD, and for SIP planning purposes.
This multi-tiered approach is
conceptually shown in Figure 6-1
below:
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Figure 6-1.—Multi-Tiered Screen-
ing Approach for Estimating An-
nual NO; Concentrations From
Point Sources

Tier 1:
Assume Total Conversion of NO to NO,

Tier 2:
Multiply Annual NOx Estimate by Em-
pirically Derived NO, / NOx Ratio

b. For Tier 1 (the initial screen), use
an appropriate Gaussian model from
appendix A to estimate the maximum
annual average concentration and
assume a total conversion of NO to NO..
If the concentration exceeds the NAAQS
and/or PSD increments for NOy, proceed
to the 2nd level screen.

c. For Tier 2 (2nd level) screening
analysis, multiply the Tier 1 estimate(s)
by an empirically derived NO2/NOx
value of 0.75 (annual national
default).36 An annual NO>/ NOx ratio
differing from 0.75 may be used if it can
be shown that such a ratio is based on
data likely to be representative of the
location(s) where maximum annual
impact from the individual source
under review occurs. In the case where
several sources contribute to
consumption of a PSD increment, a
locally derived annual NO>/ NOx ratio
should also be shown to be
representative of the location where the
maximum collective impact from the
new plus existing sources occurs.

d. In urban areas, a proportional
model may be used as a preliminary
assessment to evaluate control strategies
to meet the NAAQS for multiple minor
sources, i.e. minor point, area and
mobile sources of NOx; concentrations
resulting from major point sources
should be estimated separately as
discussed above, then added to the
impact of the minor sources. An
acceptable screening technique for
urban complexes is to assume that all
NOx is emitted in the form of NO, and
to use a model from appendix A for
nonreactive pollutants to estimate NO>
concentrations. A more accurate
estimate can be obtained by: (1)
calculating the annual average
concentrations of NOx with an urban
model, and (2) converting these
estimates to NO concentrations using
an empirically derived annual NO2/
NOx ratio. A value of 0.75 is
recommended for this ratio. However, a
spatially averaged annual NO2/ NOx
ratio may be determined from an
existing air quality monitoring network
and used in lieu of the 0.75 value if it
is determined to be representative of
prevailing ratios in the urban area by the
reviewing agency. To ensure use of

appropriate locally derived annual
NO./NOx ratios, monitoring data under
consideration should be limited to those
collected at monitors meeting siting
criteria defined in 40 CFR part 58,
appendix D as representative of
“neighborhood”, “urban”, or “regional”
scales.

Furthermore, the highest annual
spatially averaged NO,/ NOx ratio from
the most recent 3 years of complete data
should be used to foster conservatism in
estimated impacts.

e. To demonstrate compliance with
NO, PSD increments in urban areas,
emissions from major and minor sources
should be included in the modeling
analysis. Point and area source
emissions should be modeled as
discussed above. If mobile source
emissions do not contribute to localized
areas of high ambient NO>
concentrations, they should be modeled
as area sources. When modeled as area
sources, mobile source emissions
should be assumed uniform over the
entire highway link and allocated to
each area source grid square based on
the portion of highway link within each
grid square. If localized areas of high
concentrations are likely, then mobile
sources should be modeled as line
sources with the preferred model
ISCLT2.

f. More refined techniques to handle
special circumstances may be
considered on a case-by-case basis and
agreement with the reviewing authority
should be obtained. Such techniques
should consider individual quantities of
NO and NO, emissions, atmospheric
transport and dispersion, and
atmospheric transformation of NO to
NO.. Where they are available, site-
specific data on the conversion of NO to
NO, may be used. Photochemical
dispersion models, if used for other
pollutants in the area, may also be
applied to the NOx problem.

* * * * *

9. Appendix W to part 51, section 7.1
is amended by removing “ISC2” in the
fourth paragraph and by adding “ISC”.

10. Appendix W to part 51, section
7.2.2 is amended by removing “I1SC2” in
the third paragraph and by adding
“ISC™.

11. Appendix W to part 51, section
7.2.5 is amended by removing “ISC2” in
the second paragraph and by adding
“1SC™.

12. Appendix W to part 51, section
7.2.8 is amended by removing “I1SC2” in
the second paragraph and by adding
“I1SC™.

13. Appendix W to part 51, section
8.2.5 is amended by removing “ISC2” in
the second paragraph and by adding
“ISC™.

14. Appendix W to part 51, section
8.2.7 is amended by removing ‘‘total
suspended particulate” in the first
paragraph and by adding “particle”.

15. Appendix W to part 51, section
8.2.7 is amended by removing “At least
one” in the second paragraph and by
adding “One”.

16. Appendix W to part 51, section
9.3.3.2, is revised to read as follows:

* * * * *

9.3.3.2 Recommendations.

a. Site-specific Data Collection. The
document “‘On-Site Meteorological
Program Guidance for Regulatory
Modeling Applications’ 66 provides
recommendations on the collection and
use of on-site meteorological data.
Recommendations on characteristics,
siting, and exposure of meteorological
instruments and on data recording,
processing, completeness requirements,
reporting, and archiving are also
included. This publication should be
used as a supplement to the limited
guidance on these subjects now found
in the “Ambient Monitoring Guidelines
for Prevention of Significant
Deterioration’.63 Detailed information
on quality assurance is provided in the
“Quality Assurance Handbook for Air
Pollution Measurement Systems:
Volume IV”’.67 As a minimum, site-
specific measurements of ambient air
temperature, transport wind speed and
direction, and the parameters to
determine Pasquill-Gifford (P-G)
stability categories should be available
in meteorological data sets to be used in
modeling. Care should be taken to
ensure that meteorological instruments
are located to provide representative
characterization of pollutant transport
between sources and receptors of
interest. The Regional Office will
determine the appropriateness of the
measurement locations.

b. All site-specific data should be
reduced to hourly averages. Table 9-3
lists the wind related parameters and
the averaging time requirements.

c. Solar Radiation Measurements.
Total solar radiation should be
measured with a reliable pyranometer,
sited and operated in accordance with
established on-site meteorological
guidance.66

d. Temperature Measurements.
Temperature measurements should be
made at standard shelter height (2m) in
accordance with established on-site
meteorological guidance.¢6

e. Temperature Difference
Measurements. Temperature difference
(AT) measurements for use in estimating
P—G stability categories using the SRDT
methodology (see Stability Categories)
should be obtained using two matched
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thermometers or a reliable
thermocouple system to achieve
adequate accuracy.

f. Siting, probe placement, and
operation of AT systems should be based
on guidance found in Chapter 3 of
reference 66, and such guidance should
be followed when obtaining vertical
temperature gradient data for use in
plume rise estimates or in determining
the critical dividing streamline height.

g. Wind Measurements. For refined
modeling applications in simple terrain
situations, if a source has a stack below
100m, select the stack top height as the
wind measurement height for
characterization of plume dilution and
transport. For sources with stacks
extending above 100m, a 100m tower is
suggested unless the stack top is
significantly above 100m (i.e., 2200m).
In cases with stack tops =200m, remote
sensing may be a feasible alternative. In
some cases, collection of stack top wind
speed may be impractical or
incompatible with the input
requirements of the model to be used. In
such cases, the Regional Office should
be consulted to determine the
appropriate measurement height.

h. For refined modeling applications
in complex terrain, multiple level
(typically three or more) measurements
of wind speed and direction,
temperature and turbulence (wind
fluctuation statistics) are required. Such
measurements should be obtained up to
the representative plume height(s) of
interest (i.e., the plume height(s) under
those conditions important to the
determination of the design
concentration). The representative
plume height(s) of interest should be
determined using an appropriate
complex terrain screening procedure
(e.g., CTSCREEN) and should be
documented in the monitoring/
modeling protocol. The necessary
meteorological measurements should be
obtained from an appropriately sited
meteorological tower augmented by
SODAR if the representative plume
height(s) of interest exceed 100m. The
meteorological tower need not exceed
the lesser of the representative plume
height of interest (the highest plume
height if there is more than one plume
height of interest) or 100m.

i. In general, the wind speed used in
determining plume height is defined as
the wind speed at stack top.

j. Specifications for wind measuring
instruments and systems are contained
in the “On-Site Meteorological Program
Guidance for Regulatory Modeling
Applications’ .66

k. Stability Categories. The P-G
stability categories, as originally
defined, couple near-surface

measurements of wind speed with
subjectively determined insolation
assessments based on hourly cloud
cover and ceiling height observations.
The wind speed measurements are
made at or near 10m. The insolation rate
is typically assessed using observations
of cloud cover and ceiling height based
on criteria outlined by Turner.50 It is
recommended that the PG stability
category be estimated using the Turner
method with site-specific wind speed
measured at or near 10m and
representative cloud cover and ceiling
height. Implementation of the Turner
method, as well as considerations in
determining representativeness of cloud
cover and ceiling height in cases for
which site-specific cloud observations
are unavailable, may be found in section
6 of reference 66. In the absence of
requisite data to implement the Turner
method, the SRDT method or wind
fluctuation statistics (i.e., the og and oa
methods) may be used.

I. The SRDT method, described in
section 6.4.4.2 of reference 66, is
modified slightly from that published by
Bowen et al. (1983) 136 and has been
evaluated with three on-site data
bases.137 The two methods of stability
classification which use wind
fluctuation statistics, the og and oa
methods, are also described in detail in
section 6.4.4 of reference 66 (note
applicable tables in section 6). For
additional information on the wind
fluctuation methods, see references 68—
72.

m. Hours in the record having missing
data should be treated according to an
established data substitution protocol
and after valid data retrieval
requirements have been met. Such
protocols are usually part of the
approved monitoring program plan.
Data substitution guidance is provided
in section 5.3 of reference 66.

n. Meteorological Data Processors.
The following meteorological
preprocessors are recommended by
EPA: RAMMET, PCRAMMET, STAR,
PCSTAR, MPRM,135 and METPRO.24
RAMMET is the recommended
meteorological preprocessor for use in
applications employing hourly NWS
data. The RAMMET format is the
standard data input format used in
sequential Gaussian models
recommended by EPA. PCRAMMET 138
is the PC equivalent of the mainframe
version (RAMMET). STAR is the
recommended preprocessor for use in
applications employing joint frequency
distributions (wind direction and wind
speed by stability class) based on NWS
data. PCSTAR is the PC equivalent of
the mainframe version (STAR). MPRM
is the recommended preprocessor for

use in applications employing on-site
meteorological data. The latest version
(MPRM 1.3) has been configured to
implement the SRDT method for
estimating P—G stability categories.
MPRM is a general purpose
meteorological data preprocessor which
supports regulatory models requiring
RAMMET formatted data and STAR
formatted data. In addition to on-site
data, MPRM provides equivalent
processing of NWS data. METPRO is the
required meteorological data
preprocessor for use with CTDMPLUS.
All of the above mentioned data
preprocessors are available for
downloading from the SCRAM BBS.19

* * * * *

17. Appendix W to Part 51, section
12.0, is amended by:

a. Revising references 20, 36, 58 and
90; and

b. Adding references 136 through 138.

The revisions and additions read as
follows:

Appendix W to Part 51—Guideline on
Air Quality Models

* * * * *
* * * * *

20. Environmental Protection Agency,
1995. SCREENS3 User’s Guide. EPA
Publication No. EPA-454/B—-95—
004. U.S. Environmental Protection
Agency, Research Triangle Park,
NC. (NTIS No. PB 95-222766)

* * * * *

36. Chu, S. H. and E. L.Meyer, 1991. Use
of Ambient Ratios to Estimate
Impact of NOx Sources on Annual
NO, Concentrations. Proceedings,
84th Annual Meeting & Exhibition
of the Air & Waste Management
Association, Vancouver, B.C.; 16-21
June 1991. (16 pp.) (Docket No. A—
92-65, II-A-7)

* * * * *

58. Environmental Protection Agency,
1995. User’s Guide for the
Industrial Source Complex (ISC3)
Dispersion Models, Volumes 1 and
2. EPA Publication Nos. EPA-454/
B-95-003a & b. U.S. Environmental
Protection Agency, Research
Triangle Park, NC. (NTIS Nos. PB—
95-222741 and PB 95-222758,

respectively)
* * * * *

90. Environmental Research and
Technology, 1987. User’s Guide to
the Rough Terrain Diffusion Model
(RTDM), Rev. 3.20. ERT document
No. PD535-585. Environmental
Research and Technology, Inc.,
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Concord, MA (NTIS No. PB 88—
171467)

* * * * *

136. Bowen, B.M., J.M. Dewart and A.l.
Chen, 1983. Stability Class
Determination: A Comparison for
One Site. Proceedings, Sixth
Symposium on Turbulence and
Diffusion. American Meteorological
Society, Boston, MA; pp. 211-214.
(Docket No. A-92-65, 11-A-5)

137. Environmental Protection Agency,
1993. An Evaluation of a Solar
Radiation/Delta-T (SRDT) Method
for Estimating Pasquill-Gifford (P—
G) Stability Categories. EPA
Publication No. EPA-454/R—93—
055. U.S. Environmental Protection
Agency, Research Triangle Park,
NC. (NTIS No. PB 94-113958)

138. Environmental Protection Agency,
1993. PCRAMMET User’s Guide.
EPA Publication No. EPA-454/B—
93-009. U.S. Environmental
Protection Agency, Research
Triangle Park, NC.

18. Appendix A to Appendix W of
Part 51, is amended:

a. The Table of Contents is revised by
removing “ISC2” and by adding “1SC3"’;

b. Section A.5 is amended by revising
the Heading and Reference;

c. Section A.5 Abstract is amended by
removing “ISC2” and by adding “I1SC3"’;

d. Section A.5.a is amended by
removing “I1SC2" in the first line and by
adding “ISC3”;

e. Section A.5.b is amended by
removing “ISCST2” and “ISCLT2 in the
second paragraph and by adding
“ISCST3”;

f. Section A.5.d is revised;

g. Section A.5.e is amended by
removing “ISC2” in the first line and by
adding “ISC3";

h. Section A.5.f is amended by
removing “I1SC2" in the first line and by
adding “ISC3”;

i. Section A.5.g is amended by
removing “ISC2” in the first line and by
adding “ISC3";

j. Section A.5.m is revised;

k. Section A.5.n is amended by
adding four references in alphabetical
order; and

I. Section A.REF is amended by
adding a reference at the end.

The revisions and additions read as
follows:

Appendix W to Part 51—Guideline on
Air Quality Models

* * * * *

Appendix A to Appendix W of Part
51—Summaries of Preferred Air
Quality Models

* * * * *

A5 INDUSTRIAL SOURCE COMPLEX
MODEL (ISC3)

Reference

Environmental Protection Agency,
1995. User’s Guide for the Industrial
Source Complex (ISC3) Dispersion
Models, Volumes 1 and 2. EPA
Publication Nos. EPA-454/B—95-003a &
b. Environmental Protection Agency,
Research Triangle Park, NC. (NTIS Nos.
PB-95-222741 and PB 95-222758,

respectively)
* * * * *

d. Type of Model

ISC3 is a Gaussian plume model. It
has been revised to perform a double
integration of the Gaussian plume
kernel for area sources.

* * * * *

m. Physical Removal

Dry deposition effects for particles are
treated using a resistance formulation in
which the deposition velocity is the
sum of the resistances to pollutant
transfer within the surface layer of the
atmosphere, plus a gravitational settling
term (EPA, 1994), based on the modified
surface depletion scheme of Horst
(1983).
* *

* * *

n. Evaluation Studies

* * * * *

Environmental Protection Agency,
1992. Comparison of a Revised Area
Source Algorithm for the Industrial
Source Complex Short Term Model and
Wind Tunnel Data. EPA Publication No.
EPA-454/R-92-014. U.S.
Environmental Protection Agency,
Research Triangle Park, NC. (NTIS No.
PB 93-226751)

Environmental Protection Agency,
1992. Sensitivity Analysis of a Revised
Area Source Algorithm for the Industrial
Source Complex Short Term Model.
EPA Publication No. EPA-454/R-92—
015. U.S. Environmental Protection
Agency, Research Triangle Park, NC.
(NTIS No. PB 93-226769)

Environmental Protection Agency,
1992. Development and Evaluation of a
Revised Area Source Algorithm for the
Industrial Source Complex Long Term
Model. EPA Publication No. EPA-454/
R-92-016. U.S. Environmental
Protection Agency, Research Triangle
Park, NC. (NTIS No. PB 93-226777)

Environmental Protection Agency,
1994. Development and Testing of a Dry
Deposition Algorithm (Revised). EPA
Publication No. EPA-454/R—94-015.
U.S. Environmental Protection Agency,
Research Triangle Park, NC. (NTIS No.
PB 94-183100)

* * * * *

A.REF (REFERENCES)

* * * * *

Horst, T. W., 1983. A Correction to the
Gaussian Source-depletion Model. In
Precipitation Scavenging, Dry
Deposition and Resuspension. H. R.
Pruppacher, R. G. Semonin, and W. G.
N. Slinn, eds., Elsevier, NY.

19. Appendix B to appendix W of part
51 is amended by:

a. Adding two entries to the Table of
Contents in numerical order; and

b. Adding sections B.32 and B.33
immediately following section B.31.

The additions read as follows:

Appendix B to Appendix W of Part 51—
Summaries of Alternative Air Quality
Models

Table of Contents

* * * * *

B.32 HGSYSTEM
B.33 SLAB

* * * * *

B.32 HGSYSTEM: Dispersion Models
for ldeal Gases and Hydrogen Fluoride

References

Post, L. (ed.), 1994. HGSYSTEM 3.0
Technical Reference Manual. Shell
Research Limited, Thornton Research
Centre, Chester, United Kingdom.
(TNER 94.059)

Post, L., 1994. HGSYSTEM 3.0 User’s
Manual. Shell Research Limited,
Thornton Research Centre, Chester,
United Kingdom. (TNER 94.058)

Availability

The PC-DOS version of the
HGSYSTEM software (HGSYSTEM:
Version 3.0, Programs for modeling the
dispersion of ideal gas and hydrogen
fluoride releases, executable programs
and source code can be installed from
floppy diskettes. These diskettes and all
documentation are available as a
package from API [(202) 682—8340] or
NTIS (see Section B.0).

Technical Contacts

Doug N. Blewitt, AMOCO Corporation,
1670 Broadway / MC 2018, Denver,
CO 80201, (303) 830-5312

Howard J. Feldman, American
Petroleum Institute, 1220 L Street,
Northwest, Washington, D.C. 20005,
(202) 682-8340

Abstract

HGSYSTEM is a PC-based software
package consisting of mathematical
models for estimating of one or more
consecutive phases between spillage
and near-field and far-field dispersion of
a pollutant. The pollutant can be either
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a two-phase, multi-compound mixture
of non-reactive compounds or hydrogen
fluoride (HF) with chemical reactions.
The individual models are:

Database program:

DATAPROP generates physical
properties used in other
HGSYSTEM models

Source term models:

SPILL transient liquid release from a
pressurized vessel

HFSPILL SPILL version specifically
for HF

LPOOL evaporating multi-
compound liquid pool model

Near-field dispersion models:

AEROPLUME high-momentum jet
dispersion model

HFPLUME AEROPLUME version
specifically for HF

HEGABOX dispersion of
instantaneous heavy gas releases

Far-field dispersion models:

HEGADAS(S,T) heavy gas
dispersion (steady-state and
transient version)

PGPLUME passive Gaussian
dispersion

Utility programs:

HFFLASH flashing of HF from
pressurized vessel

POSTHS/POSTHT post-processing
of HEGADAS(S,T) results

PROFILE post-processor for
concentration contours of airborne
plumes

GET2COL utility for data retrieval

The models assume flat, unobstructed

terrain. HGSYSTEM can be used to
model steady-state, finite-duration,
instantaneous and time dependent
releases, depending on the individual
model used. The models can be run
consecutively, with relevant data being
passed on from one model to the next
using link files. The models can be run
in batch mode or using an iterative
utility program.

a. Recommendations for Regulatory Use

HGSYSTEM can be used as a refined
model to estimate short-term ambient
concentrations. For toxic chemical
releases (non-reactive chemicals or
hydrogen fluoride; 1-hour or less
averaging times) the expected area of
exposure to concentrations above
specified threshold values can be
determined. For flammable non-reactive
gases it can be used to determine the
area in which the cloud may ignite.

b. Input Requirements

1. HFSPILL input data: reservoir data
(temperature, pressure, volume, HF
mass, mass-fraction water), pipe-exit
diameter and ambient pressure.

2. EVAP input data: spill rate, liquid
properties, and evaporation rate (boiling

pool) or ambient data (non-boiling
pool).

3. HFPLUME and PLUME input data:
reservoir characteristics, pollutant
parameters, pipe/release data, ambient
conditions, surface roughness and
stability class.

4. HEGADAS input data: ambient
conditions, pollutant parameters, pool
data or data at transition point, surface
roughness, stability class and averaging
time.

5. PGPLUME input data: link data
provided by HFPLUME and the
averaging time.

c. Output

1. The HGSYSTEM models contain
three post-processor programs which
can be used to extract modeling results
for graphical display by external
software packages. GET2COL can be
used to extract data from the model
output files. HSPOST can be used to
develop isopleths, extract any 2
parameters for plotting and correct for
finite release duration. HTPOST can be
used to produce time history plots.

2. HFSPILL output data: reservoir
mass, spill rate, and other reservoir
variables as a function of time. For HF
liquid, HFSPILL generates link data to
HFPLUME for the initial phase of
choked liquid flow (flashing jet), and
link data to EVAP for the subsequent
phase of unchoked liquid flow
(evaporating liquid pool).

3. EVAP output data: pool
dimensions, pool evaporation rate, pool
mass and other pool variables for steady
state conditions or as a function of time.
EVAP generates link data to the
dispersion model HEGADAS (pool
dimensions and pool evaporation rate).

4. HFPLUME and PLUME output
data: plume variables (concentration,
width, centroid height, temperature,
velocity, etc.) as a function of
downwind distance.

5. HEGADAS output data:
concentration variables and temperature
as a function of downwind distance and
(for transient case) time.

6. PGPLUME output data:
concentration as a function of
downwind distance, cross-wind
distance and height.

d. Type of Model

HGSYSTEM is made up of four types
of dispersion models. HFPLUME and
PLUME simulate the near-field
dispersion and PGPLUME simulates the
passive-gas dispersion downwind of a
transition point. HEGADAS simulates
the ground-level heavy-gas dispersion.

e. Pollutant Types

HGSYSTEM may be used to model
non-reactive chemicals or hydrogen
fluoride.

f. Source-Receptor Relationships

HGSYSTEM estimates the expected
area of exposure to concentrations above
user-specified threshold values. By
imposing conservation of mass,
momentum and energy the
concentration, density, speed and
temperature are evaluated as a function
of downwind distance.

g. Plume Behavior

1. HFPLUME and PLUME: (1) are
steady-state models assuming a top-hat
profile with cross-section averaged
plume variables; and (2) the momentum
equation is taken into account for
horizontal ambient shear, gravity,
ground collision, gravity-slumping
pressure forces and ground-surface drag.

2. HEGADAS: assumes the heavy
cloud to move with the ambient wind
speed, and adopts a power-law fit of the
ambient wind speed for the velocity
profile.

3. PGPLUME: simulates the passive-
gas dispersion downwind of a transition
point from HFPLUME or PLUME for
steady-state and finite duration releases.

h. Horizontal Winds

A power law fit of the ambient wind
speed is used.

. Vertical Wind Speed
Not treated.
j. Horizontal Dispersion

1. HFPLUME and PLUME: Plume
dilution is caused by air entrainment
resulting from high plume speeds,
trailing vortices in wake of falling
plume (before touchdown), ambient
turbulence and density stratification.
Plume dispersion is assumed to be
steady and momentum-dominated, and
effects of downwind diffusion and wind
meander (averaging time) are not taken
into account.

2. HEGADAS: This model adopts a
concentration similarity profile
expressed in terms of an unknown
center-line ground-level concentration
and unknown vertical/cross-wind
dispersion parameters. These quantities
are determined from a number of basic
equations describing gas-mass
conservation, air entrainment (empirical
law describing vertical top-entrainment
in terms of global Richardson number),
cross-wind gravity spreading (initial
gravity spreading followed by gravity-
current collapse) and cross-wind
diffusion (Briggs formula).
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3. PGPLUME: It assumes a Gaussian
concentration profile in which the
cross-wind and vertical dispersion
coefficients are determined by empirical
expressions. All unknown parameters in
this profile are determined by imposing
appropriate matching criteria at the
transition point.

k. Vertical Dispersion
See description above.

I. Chemical Transformation
Not treated.

m. Physical Removal
Not treated.

n. Evaluation Studies

1. PLUME has been validated against
field data for releases of liquified
propane, and wind tunnel data for
buoyant and vertically-released dense
plumes. HFPLUME and PLUME have
been validated against field data for
releases of HF (Goldfish experiments)
and propane releases. In addition, the
plume rise algorithms have been tested
against Hoot, Meroney, and Peterka,
Ooms and Petersen databases.
HEGADAS has been validated against
steady and transient releases of liquid
propane and LNG over water (Maplin
Sands field data), steady and finite-
duration pressurized releases of HF
(Goldfish experiments; linked with
HFPLUME), instantaneous release of
Freon (Thorney Island field data; linked
with the box model HEGABOX) and
wind tunnel data for steady, isothermal
dispersion.

2. Validation studies are contained in
the following references:

McFarlane, K., Prothero, A., Puttock,
J.S., Roberts, P.T. and Witlox, HW.M.,
1990. Development and validation of
atmospheric dispersion models for
ideal gases and hydrogen fluoride,
Part I: Technical Reference Manual.
Report TNER.90.015. Thornton
Research Centre, Shell Research,
Chester, England. [EGG 1067-1151]
(NTIS No. DE 93-000953)

Witlox, H.W.M., McFarlane, K., Rees,
F.J., and Puttock, J.S., 1990.
Development and validation of
atmospheric dispersion models for
ideal gases and hydrogen fluoride,
Part II: HGSYSTEM Program User’s
Manual. Report TNER.90.016.
Thornton Research Centre, Shell
Research, Chester, England. [EGG
1067-1152] (NTIS No. DE 93-000954)

B.33 SLAB
Reference

Ermak, D.L., 1990. User’s Manual for
SLAB: An Atmospheric Dispersion

Model for Denser-than-Air Releases
(UCRL-MA-105607), Lawrence
Livermore National Laboratory.

Availability

1. The computer code is available on
the Support Center for Regulatory Air
Models Bulletin Board System (Upload/
Download Area; see page B-1), and can
also be obtained from: Energy Science
and Technology Center, P.O. Box 1020,
Oak Ridge, TN 37830, (615) 576—2606.

2. The User’s Manual (NTIS No. DE
91-008443) can be obtained from:
Computer Products, National Technical
Information Service, U.S. Department of
Commerce, Springfield, VA 22161, (703)
487-4650.

Abstract

The SLAB model is a computer
model, PC-based, that simulates the
atmospheric dispersion of denser-than-
air releases. The types of releases treated
by the model include a ground-level
evaporating pool, an elevated horizontal
jet, a stack or elevated vertical jet and
an instantaneous volume source. All
sources except the evaporating pool may
be characterized as aerosols. Only one
type of release can be processed in any
individual simulation. Also, the model
simulates only one set of meteorological
conditions; therefore direct application
of the model over time periods longer
than one or two hours is not
recommended.

a. Recommendations for Use

The SLAB model should be used as a
refined model to estimate spatial and
temporal distribution of short-term
ambient concentration (e.g., 1-hour or
less averaging times) and the expected
area of exposure to concentrations above
specified threshold values for toxic
chemical releases where the release is
suspected to be denser than the ambient
air.

b. Input Requirements

1. The SLAB model is executed in the
batch mode. Data are input directly from
an external input file. There are 29
input parameters required to run each
simulation. These parameters are
divided into 5 categories by the user’s
guide: source type, source properties,
spill properties, field properties, and
meteorological parameters. The model is
not designed to accept real-time
meteorological data or convert units of
input values. Chemical property data
are not available within the model and
must be input by the user. Some
chemical and physical property data are
available in the user’s guide.

2. Source type is chosen as one of the
following: evaporating pool release,

horizontal jet release, vertical jet or
stack release, or instantaneous or short
duration evaporating pool release.

3. Source property data requirements
are physical and chemical properties
(molecular weight, vapor heat capacity
at constant pressure; boiling point;
latent heat of vaporization; liquid heat
capacity; liquid density; saturation
pressure constants), and initial liquid
mass fraction in the release.

4. Spill properties include: source
temperature, emission rate, source
dimensions, instantaneous source mass,
release duration, and elevation above
ground level.

5. Required field properties are:
desired concentration averaging time,
maximum downwind distance (to stop
the calculation), and four separate
heights at which the concentration
calculations are to be made.

6. Meteorological parameter
requirements are: ambient measurement
height, ambient wind speed at
designated ambient measurement
height, ambient temperature, surface
roughness, relative humidity,
atmospheric stability class, and inverse
Monin-Obukhov length (optional, only
used as an input parameter when
stability class is unknown).

c. Output

1. No graphical output is generated by
the current version of this program. The
output print file is automatically saved
and must be sent to the appropriate
printer by the user after program
execution. Printed output includes in
tabular form:

2. Listing of model input data;

3. Instantaneous spatially-averaged
cloud parameters—time, downwind
distance, magnitude of peak
concentration, cloud dimensions
(including length for puff-type
simulations), volume (or mole) and
mass fractions, downwind velocity,
vapor mass fraction, density,
temperature, cloud velocity, vapor
fraction, water content, gravity flow
velocities, and entrainment velocities;

4. Time-averaged cloud parameters—
parameters which may be used
externally to calculate time-averaged
concentrations at any location within
the simulation domain (tabulated as
functions of downwind distance);

5. Time-averaged concentration
values at plume centerline and at five
off-centerline distances (off-centerline
distances are multiples of the effective
cloud half-width, which varies as a
function of downwind distance) at four
user-specified heights and at the height
of the plume centerline.
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d. Type of Model

As described by Ermak (1989),
transport and dispersion are calculated
by solving the conservation equations
for mass, species, energy, and
momentum, with the cloud being
modeled as either a steady-state plume,
a transient puff, or a combination of
both, depending on the duration of the
release. In the steady-state plume mode,
the crosswind-averaged conservation
equations are solved and all variables
depend only on the downwind distance.
In the transient puff mode, the volume-
averaged conservation equations are
solved, and all variables depend only on
the downwind travel time of the puff
center of mass. Time is related to
downwind distance by the height-
averaged ambient wind speed. The basic
conservation equations are solved via a
numerical integration scheme in space
and time.

e. Pollutant Types

Pollutants are assumed to be non-
reactive and non-depositing dense gases
or liquid-vapor mixtures (aerosols).
Surface heat transfer and water vapor
flux are also included in the model.

f. Source-Receptor Relationships

1. Only one source can be modeled at
atime.

2. There is no limitation to the
number of receptors; the downwind
receptor distances are internally-
calculated by the model. The SLAB
calculation is carried out up to the user-
specified maximum downwind
distance.

3. The model contains submodels for
the source characterization of
evaporating pools, elevated vertical or
horizontal jets, and instantaneous
volume sources.

g. Plume Behavior

Plume trajectory and dispersion is
based on crosswind-averaged mass,
species, energy, and momentum balance
equations. Surrounding terrain is
assumed to be flat and of uniform
surface roughness. No obstacle or
building effects are taken into account.

h. Horizontal Winds

A power law approximation of the
logarithmic velocity profile which
accounts for stability and surface
roughness is used.

i. Vertical Wind Speed
Not treated.
j. Vertical Dispersion

The crosswind dispersion parameters
are calculated from formulas reported
by Morgan et al. (1983), which are based

on experimental data from several
sources. The formulas account for
entrainment due to atmospheric
turbulence, surface friction, thermal
convection due to ground heating,
differential motion between the air and
the cloud, and damping due to stable
density stratification within the cloud.

k. Horizontal Dispersion

The horizontal dispersion parameters
are calculated from formulas similar to
those described for vertical dispersion,
also from the work of Morgan, et al.
(1983).

I. Chemical Transformation

The thermodynamics of the mixing of
the dense gas or aerosol with ambient
air (including water vapor) are treated.
The relationship between the vapor and
liquid fractions within the cloud is
treated using the local thermodynamic
equilibrium approximation. Reactions of
released chemicals with water or
ambient air are not treated.

m. Physical Removal
Not treated.
n. Evaluation Studies
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Simulation Models. EPA Publication
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PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

§52.21 [Amended]

2.1n 852.21, paragraphs (I)(1) and
(I)(2) are amended by revising “and
supplement B (1993)" to read “,
supplement B (1993) and supplement C
(1994)".

[FR Doc. 95-19057 Filed 8-8-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Parts 9 and 86
[AMS—FRL-5268-1]
RIN 2060-AE93

Control of Air Pollution From New
Motor Vehicles and New Motor Vehicle
Engines; Regulations Requiring
Availability of Information for Use of
On-Board Diagnostic Systems and
Emission-Related Repairs on 1994 and
later Model Year Light-Duty Vehicles
and Light-Duty Trucks

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This final rule establishes
requirements for the availability of
emission-related service information for
all light-duty vehicles (LDVs) and light-
duty trucks (LDTs) beginning with the
1994 model year (MY). Section
202(m)(5) of the Clean Air Act (CAA or
Act) requires EPA to promulgate rules
mandating the availability of emission-
related service information for such
vehicles. This rulemaking requires
vehicle manufacturers to provide to the
service and repair industry information
necessary to service on-board diagnostic
(OBD) systems and to perform other
emission-related diagnosis and repair.
EFFECTIVE DATE: This final rule is
effective December 7, 1995.

ADDRESSES: Materials relevant to this
rulemaking are contained in Docket No.
A-90-35. The docket is located at The
Air Docket, 401 M Street, S.W.,
Washington, D.C. 20460, and may be
viewed in Room M-1500 from 8:30 a.m.
until 3:30 p.m. Monday through Friday.
A reasonable fee may be charged by EPA
for copying docket material.

FOR FURTHER INFORMATION CONTACT:
Cheryl Adelman, Certification Division,
U.S. Environmental Protection Agency,
2565 Plymouth Road, Ann Arbor,
Michigan 48105, Telephone (313) 668—
4434

SUPPLEMENTARY INFORMATION:
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I. Background and Development

Section 202(m)(5) of the CAA, as
amended by the Clean Air Act
Amendments of 1990 (CAAA), directs
EPA to promulgate regulations requiring
vehicle manufacturers to provide to:

any person engaged in the repairing or
servicing of motor vehicles or motor vehicle
engines, and the Administrator for use by any
such persons, * * *any and all information
needed to make use of the [vehicle’s]
emission control diagnostic system * * *
and such other information including
instructions for making emission-related
diagnoses and repairs.

Such requirements are subject to the
requirements of section 208(c) regarding
protection of trade secrets; however, no
such information may be withheld
under section 208(c) if that information
is provided (directly or indirectly) by
the manufacturer to its franchised
dealers or other persons engaged in the
repair, diagnosing or servicing of motor
vehicles.

On September 24, 1991, EPA
published a notice of proposed
rulemaking * (NPRM) outlining the
Agency’s proposed service information
requirements. EPA subsequently
reopened the comment and held public
workshops to further review aspects of
these requirements.2 Today’s document
promulgates these regulations.

As of August 1990, 96 urban areas
were in violation of the National
Ambient Air Quality Standard (NAAQS)
for ozone and 41 areas could not attain
the NAAQS for carbon monoxide (CO).
EPA estimates that currently 60% of the
total tailpipe HC emissions from LDVs
and LDTs are caused by the 20% of
vehicles with serious emission control
system malfunctions or degradation.3
The more stringent new vehicle
emission standards mandated by the Act

156 FR 48272 (September 24, 1991).

257 FR 24457 (June 9, 1992); 58 FR 34013 (June
23, 1993).

3Regulatory Impact Analysis: On-Board
Diagnostics, Appendix I; Air Docket No. A-90-35.

are likely to increase further the
proportion of total LDV emissions from
malfunctioning vehicles.

The purpose of the OBD system and
emission-control systems is to reduce
emission levels of various pollutants.
For such systems to achieve projected
levels of emission reductions, it will be
essential that they be adequately
maintained and repaired. This will
require automotive technicians to
possess the knowledge necessary to
identify and repair improperly operating
emission-related systems and
components. This knowledge is
acquired, in part, by having access to
information on the operation and repair
of such systems and related
components.4

To date, automotive technicians
employed by manufacturer franchisees
have had access, through their
employer, to needed emission-related
service and repair information. The
same is not always true for other
individuals who repair and service
vehicles. Some manufacturers do not
make available to the public all the
information needed to adequately
service and repair motor vehicles.
Further, when information is made
available, it may be difficult to locate
and time consuming to obtain.

It is especially important for
independent technicians to have access
to needed emission-related service and
repair information, including training
instructions. It has been estimated that
independent technicians are responsible
for conducting up to 80% of all repairs.5
In addition, independent technicians
are more likely to repair the vehicles
which are the most likely to violate
emission standards (older vehicles, in
general). This conclusion is the result of
a recent study which demonstrated that
(1) the level of excess emissions
increases as a vehicle’s mileage
increases, and (2) the percentage of
nondealer repairs increased and dealer
repairs decreased as a vehicle’s mileage
increased.é Considering the large
number of vehicles being serviced by
independent technicians, it is essential
that such individuals have access to
adequate emission-related repair and
service information.

Today’s regulations are intended to
preserve freedom of choice by

4To properly service and repair vehicles,

automotive technicians require both access to
needed information and training. Direct training is
beyond the scope of this rulemaking; however, the
availability of manufacturer training information
and materials is covered by these proposed
regulations.

5*“Service Job Analysis,” Hunter Publishing Co.,
1984,

6*Survey of Vehicle Owners in the On-Board
Diagnostics Program,” Westat, Inc., July 18, 1990.

consumers in where they obtain service
and repair of emission-related systems.
This can only be achieved by ensuring
that all sectors of the automotive service
industry have access to the information
needed to perform such service and
repairs.

11. Requirements of the OBD Final Rule

A. Availability of Service Information

Today’s regulations require that
manufacturers provide to any person
engaged in the repairing or servicing of
motor vehicles or motor vehicle engines
all information necessary to make use of
the OBD system and any information for
making emission-related diagnosis and
repairs, including any emission-related
information that is provided by the
manufacturer to franchised dealers or
other persons engaged in the repair,
diagnosing or servicing of motor vehicle
engines.

B. Required Information and Emission-
Related Information

Manufacturers are required to make
available to the aftermarket *“‘any and
all” information needed to make use of
the OBD system and such other
information, including instructions for
making emission-related repairs,
excluding trade secrets. The scope of the
information that must be provided
includes the direct and indirect service
and repair information that a
manufacturer provides to its authorized
dealerships or other persons engaged in
the repair, diagnosing, or servicing of
motor vehicles or motor vehicle engines.
Examples of direct information are
service manuals, technical service
bulletins (TSBs), training materials or
information, diagnostic information,
wiring diagrams, and any written
memoranda or guidance provided to
dealers. Indirect information is
information provided to dealers through
indirect means. Examples of indirect
information include, but are not limited
to, information made available through
tools and equipment, such as emission-
related reprogramming events, data
stream information, and bi-directional
control. Manufacturers are required to
provide such information (or allow such
information to be provided by others) to
persons engaged in the repair and
service of vehicles in the same or
similar manner such information is
provided to their dealers. Manufacturers
are not required to provide such
information directly without regard for
protection of trade secrets.

Information for making emission-
related diagnosis and repairs does not
include information used to design and
manufacture parts, but may include
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manufacturer changes to internal
computer calibrations. However, a
manufacturer need only provide
internal calibrations to the service and
repair industry to the extent it has
provided such information to its
dealerships.

Emission-related information
includes, but is not limited to,
information regarding any system,
component or part of a vehicle that
controls emissions and any system,
component and/or part associated with
the powertrain system, including, but
not limited to, the engine, the fuel
system and ignition system. Information
must also be provided for any system,
component, or part that is likely to
impact emissions, such as transmission
systems. In addition, EPA will monitor
the results of inspection and
maintenance (I/M) programs for failures
resulting from systems, components or
parts other than those described here. If
EPA determines that a substantial
number of I/M failures are occurring
due to systems, components or parts
other than those described here, the
extent of emission-related service
information will be expanded to include
such items. EPA will notify any affected
manufacturer(s) of its concerns and will
allow such manufacturers to reply to
these concerns prior to making any such
determinations. Affected manufacturers
will be notified of any such EPA
determinations.

C. Cost of Service Information

Emission-related service information
is to be made available at a reasonable
price. This means the fair market price
taking into consideration factors such as
the cost to the manufacturer of
preparing and/or providing the
information, the type of information, the
format in which it is provided, the price
charged by other manufacturers for
similar information, the differences that
exist among manufacturers (e.g., the size
of the manufacturer), the quantity of
material contained in a publication, the
detail of the information, the cost of the
information prior to publication of this
final rule, volume discounts, and
inflation. EPA is not requiring that
manufacturers sell information to
aftermarket service providers at the
lowest price charged to their
dealerships.

D. Distribution of Service Information
and Timeliness

Today’s rule allows each
manufacturer to distribute emission-
related service and repair information
through the distribution mechanism it
determines to be the most efficient and
cost-effective. There is no requirement

that manufacturers use the same
distribution mechanism for dealers and
aftermarket service providers. However,
each manufacturer will be responsible
for up-loading a complete index of
required information to NTIS’ (National
Technical Information Service)
FedWorld.7 Manufacturers are required
to make available on FedWorld an index
of all information that falls within the
definition of emission-related service,
diagnosis and repair information.8 This
includes, but is not limited to, manuals,
TSBs, all training materials, and videos.
Each manufacturer title listed in the
index must adequately describe the
contents of the document to which it
refers. If a title does not adequately
describe the contents, the manufacturer
shall provide a brief description that
enables the user to determine whether
an item contains the information being
sought. If requested to do so, FedWorld
will accept orders for service
information and transmit them to the
manufacturer’s designated information
distributor. The party identified in
FedWorld by a manufacturer as the
distributor of the manufacturer’s
emission-related service information
can be the manufacturer itself, a
publisher/distributor, or other entity
that can provide the information as
required.

In addition to the index,
manufacturers are required to list a
phone number and address where
aftermarket service providers can call or
write to obtain the desired information.
Manufacturers must also provide the
price of each item listed, as well as the
price of items ordered on a subscription
basis.

Manufacturers are required to update
the FedWorld index on the first and
third Monday of each month or as
otherwise specified by the Agency. A
manufacturer may opt to update its
FedWorld index more frequently. In
addition, each manufacturer is
responsible for paying its share of the
annual cost of FedWorld. Such costs are
to be paid by each manufacturer;
however, payments can be made
through various arrangements, e.g., a
group of manufacturers can elect to
determine what they would owe if paid
individually and then divide that
amount based on sales or other factors.
The annual cost of maintaining the
FedWorld database is approximately

7NTIS operates FedWorld, an online computer
system that allows public access to government and
other documents. FedWorld can be accessed for up
to three hours a day at no charge by using a modem
to dial (703) 321-3339 or by using the Internet
telnet command to connect to fedworld.gov.

8This requirement does not apply to indirect
information, which is discussed below.

$70,000 to $75,000. To determine the
cost to each manufacturer, FedWorld
will divide the total cost by the number
of participating manufacturers.

Manufacturers are responsible for
ensuring that the party shipping the
information does so within a specified
time period, i.e., within one regular
business day of receiving an order.
Distributors are encouraged to provide
by fax items which, in their entirety, are
less than 20 printed pages, such as
TSBs. Also, the distributor is required to
send the information by overnight
delivery if the ordering party requests it
and assumes the cost of delivery.

The search format to be used by
FedWorld, e.g., manufacturer, MY,
vehicle make, and so forth, will be
determined by FedWorld shortly after
publication of this rule and, to the
extent possible, will take into
consideration suggestions from EPA,
manufacturers, and aftermarket service
providers.

Each manufacturer has 120 days
following publication of this rule to
upload its index and meet the above
requirements for providing all required
service information to aftermarket
service providers, facilities, and others
for 1994 and later MY vehicles which
have been offered for sale by that date.
For vehicle models introduced more
than 120 days after promulgation of
these regulations, manufacturers are
responsible for providing service
information to aftermarket service
providers, facilities, and others, at the
same time it is made available to
dealerships. Thereafter, to the extent
there are changes, emission-related
service information for MY 1994 and
later vehicles which becomes available
shall be added to the index at the next
scheduled mandated update period, i.e.,
first or third Monday of each month.

Since independent technicians often
work on many makes of vehicles, it is
important for them to have access to
condensed versions of service
information. Therefore, EPA encourages
the manufacturers to enter into
agreements with information
intermediaries in a manner which
ensures that condensed information is
available to aftermarket service
providers in a timely manner and at a
reasonable cost. Since information is
available in its entirety from sources
identified in FedWorld, manufacturers
are not responsible for condensed
information published by intermediaries
or other third parties. Manufacturers
are, however, responsible for errors in
their own materials.

EPA is not issuing any regulations in
this rule that specifically require
manufacturers to provide information to
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intermediaries (e.g., publishers of non-
manufacturer service manuals) with
emission-related information. However,
EPA anticipates that manufacturers will
continue to provide such intermediaries
with information as they have in the
past.

FedWorld will make available a
telephone number that aftermarket
service providers can call to obtain a
printed copy of the index. Since
information can be downloaded without
charge, EPA expects that some trade
publications and associations may offer
subscribers or members a printed copy
if they provide a self-addressed stamped
envelope.

No waivers will be granted for any of
the requirements related to FedWorld.
Since EPA believes that FedWorld
provides an adequate means of
monitoring the information being made
available, manufacturers are not
required to submit a plan for
distributing information as part of their
certification requirements.

E. Enhanced Diagnostic Information

All emission-related data stream
information made available to
manufacturer franchised dealers (or
others in the service industry) is
required to be made available to
equipment and tool manufacturers.
Vehicle manufacturers can, in the
alternative, make such information
available to independent technicians
through provision of vehicle
manufacturer equipment and tools.
Beginning on January 1,1997, a
manufacturer can only provide bi-
directional control to its dealerships if
it has provided equipment and tool
manufacturers with information to make
diagnostic equipment with the same bi-
directional control capabilities available
to the dealerships, or provided such
capabilities directly to independent
technicians through provision of their
own tools. Manufacturers are required
to make bi-directional control
information available for all MYs
beginning with MY 1994, if such
information is provided to their
dealerships. However, for MYs 1994—
1996, where a manufacturer can prove
that safeguards for bi-directional
controls are only installed in tools, not
in vehicle on-board computers, then
that manufacturer may receive a waiver
from producing bi-directional controls
for vehicles prior to the 1997 MY.
However, no such waiver is available for
other types of data stream information.

This rulemaking does not require a
manufacturer to supply any emission-
related information to aftermarket
service providers that it does not make
available to its authorized dealerships or

other third parties. For example,
functional control strategies and
waveform information are not required
to be made available to aftermarket
service providers except to the extent
they are made available to authorized
dealerships.

F. Enhanced Diagnostic Tools

Manufacturers are required to either
make available to aftermarket tool and
equipment companies any and all
information, except calibrations and
recalibrations, needed to develop and
manufacture generic tools that can be
used by independent technicians to
diagnose, service and repair emission-
related parts, components and systems
or they may sell their own diagnostic
tools and equipment to independent
technicians if the price of such tools is
reasonable (e.g., competitively priced
with aftermarket tools that would
perform the same functions).

As to emission-related diagnostic and
service information utilized by
aftermarket tool and equipment
companies that make generic tools
which perform the same or similar
functions as those provided by
manufacturers to their dealerships, the
Agency is requiring that such
information be provided at the time of
model introduction. This should allow
adequate time for its incorporation into
tools and equipment by aftermarket tool
and equipment companies.

G. Recalibration/Reprogramming

Effective December 1, 1997,
manufacturers are required to:

(1) make available to independent
technicians all emission-related
reprogramming events (including
driveability reprogramming events that
may affect emissions) that were issued
prior to December 1, 1997 by
manufacturers and made available to
dealerships for MYs 1994 through 1997;
and

(2) for reprogramming events that are
issued on or after December 1, 1997,
make available to independent
technicians all emission-related
reprogramming events (including
driveability reprogramming events that
may affect emissions) issued by
manufacturers for 1994 and later MY
vehicles at the same time they are made
available to dealerships.

For all vehicles, reprogramming need
not be provided for any recalibrations
performed prior to vehicles entering the
stream of commerce (i.e., sale to first
purchaser).

If a manufacturer can demonstrate, to
the satisfaction of the Administrator,
that hardware would have to be
retroactively installed on vehicles to

meet security measures implemented by
the manufacturer, the manufacturer may
request a waiver from the
reprogramming requirements for MYs
1994 through 1996.

EPA is providing manufacturers until
December 1, 1997, to adopt and
implement security measures, such as
encryption or other measures, that
address tampering concerns and
concerns regarding proprietary
information. This leadtime also
provides manufacturers an opportunity
to work out logistical issues related to
making reprogramming available to the
potentially large numbers of
independent facilities that may be
interested in receiving this capability.
Though EPA is allowing security
measures to be implemented by
manufacturers, such measures are not
being required by these regulations. EPA
believes that manufacturers are best able
to determine the extent to which the
release of this information will endanger
the proprietary nature of the underlying
information and/or potentially lead to
tampering.

Manufacturers are required to either
offer for sale at a competitive market
price a reprogramming tool that
interfaces with the vast majority of
generic portable computers or make
available to aftermarket tool and
equipment companies information that
would enable them to manufacture such
a tool. In addition, manufacturers are
responsible for assuring that those
independent service providers who
elect not to purchase reprogramming
services have access to reprogramming
services at a reasonable cost and in a
timely manner.

Any method adopted by a
manufacturer by which reprogramming
is made available to independent
technicians cannot impose a significant
burden on independent technicians
beyond that experienced by dealerships.
For example, manufacturers can sell
reprogramming tools directly to
independent technicians or enter into
agreements with aftermarket tool
companies whereby the manufacturers
provide the tool companies with the
information necessary to build
reprogramming tools. In conjunction
with one of these options,
manufacturers could transmit
reprogramming events directly to
independent technicians by modem
from a main frame computer or provide
them with CD ROMs. In formulating its
method of making reprogramming
available to independent technicians, a
manufacturer may request to meet with
EPA to discuss whether the method
comports with the requirements of this
rule.



40478 Federal Register / Vol. 60,

No. 153 / Wednesday, August 9, 1995 / Rules and Regulations

Manufacturers are also responsible for
ensuring that aftermarket service
providers have an efficient and cost-
effective method for identifying whether
the calibrations on a vehicle are the
latest to be issued.

I11. Public Participation

On September 24, 1991, EPA
published a NPRM which set forth
proposed requirements for emission-
related service information for LDVs
and LDTs. The period for submission of
comments on the NPRM was scheduled
to close on December 9, 1991.

On November 6 and 7, 1991, a public
hearing was held. The original comment
period was then extended to January 10,
1992, for comments regarding the
availability of service information. In
addition, workshops were held on June
30, 1992, and July 14, 1993. The
comment periods for these two
workshops closed on July 31, 1992, and
August 13, 1993, respectively.

The CAA requirements regarding the
availability of service and repair
industry information necessary to
perform repair and maintenance service
on OBD systems and other emission-
related vehicle components elicited
extensive comments. Comments were
received from manufacturers and their
associations, mechanics and their trade
associations, motor vehicle dealerships,
state agencies, and private individuals.
Because of the scope of the issues
involved and raised by these comments,
the following sections only briefly
summarize comments on the major
issues. For the complete response to
comments, see the Response to
Comments on the Regulations Requiring
the Availability of Service Information
on 1994 and Later MY Light-Duty
Vehicles and Light-Duty Trucks
contained in the public docket for this
rule.

IV. Discussion of Comments and Issues

Comments on a wide range of issues
concerning the proposed service
information requirements were
received. Summarized here are the
comments concerning the major or
controversial issues and the rationale
behind EPA's final decisions. These
issues are considered in more detail in
the supplemental Response to
Comments document prepared for this
final rule and included in the docket
noted earlier. Also in the Response to
Comments document is consideration of
other issues whose resolution is
reflected in this final rule.

A. Definition of “Emission-Related”
Information

Summary of Proposal: The proposed
regulations required that “all
information” needed to make emission-
related repairs be made available to the
automotive service industry. The scope
of “all information’” would include, but
not be limited to, any emission-related
service and repair information that a
manufacturer provides to its authorized
dealerships.

Based on the comments received in
response to the NPRM and the June 30,
1992 workshop, EPA believed that
clarification was warranted as to the
systems, components and parts for
which emission-related service,
diagnostic and repair information must
be provided by the manufacturers to
aftermarket service providers. For
purposes of this rule, EPA proposed that
emission-related service, diagnostic and
repair information would include, but
not be limited to, any system,
component or part of a vehicle that
controls emissions and any system,
components and/or part associated with
the powertrain system, including, but
not limited to, the fuel system and
ignition system. Information would also
have to be provided for any system,
component, or part that could have a
reasonably foreseeable impact on
emissions, such as transmission
systems.

In addition, EPA proposed to monitor
the results of I/M programs for failures
resulting from systems, components, or
parts other than those described here. If
EPA determines that a substantial
number of I/M failures are occurring
due to systems, components, or parts
other than those described here, the
extent of emission-related service
information would be expanded in a
subsequent rulemaking to include such
items.

Summary of Comments: Most
manufacturers recommended that the
extent of service information that they
must make available be limited to all
service information that is required to
diagnose and repair emission-related
malfunctions that will cause an OBD
code to be set and illuminate the “check
engine” light. They stated that each
manufacturer will determine which
malfunctions will cause a significant
impact on emissions, and thus, which
malfunctions will store an emission-
related fault code and illuminate the
malfunction indicator light (MIL).

Some manufacturers commented that
the proposed language is deficient in
defining the information that must be
included in the provision for service
information. They believe this could

lead to subjective interpretations,
resulting in manufacturers providing
distinctly different levels of
information. Saab asserted that EPA’s
proposal to use the I/M program to later
expand the definition of emission-
related systems and components
unnecessarily burdens manufacturers
with an ever-changing, and ever-
expanding, set of rules.

Generally, the aftermarket
commenters endorsed the definitions of
emission-related information proposed
by EPA. Some aftermarket commenters
responded that any attempt to
distinguish between emissions-related
and non-emissions-related vehicle
systems and devices is nonproductive
and accomplishes nothing more than to
direct attention away from the
important issues. According to one
commenter, a valid argument can be
made that virtually every component of
today’s vehicles can affect the
performance of the vehicle’s emissions
system. ASIA suggested that it may be
more efficient for EPA to require
manufacturers to release all vehicle-
related service information.

Analysis of Comments: EPA disagrees
with the position that emission-related
information is defined by and limited to
information required to diagnose and
repair malfunctions that will result in
illumination of the MIL. lllumination of
the MIL will not necessarily be triggered
by every malfunction of emission-
related parts, components and systems.
To maintain air quality it is important
that service and repair information on
all such parts, components and systems
be provided. In addition, the diagnostics
requirements for OBD are limited to the
engine and drivetrain, because they
have the most direct impact on
emissions. However, this does not alter
the fact that malfunctions of other parts
and components could impact
emissions. Further, MIL illumination is
only necessary when a single source of
malfunction causes emissions to
increase above the MIL threshold. As
the OBD requirements and the MIL
thresholds are generally designed to
detect severe malfunctions, more
limited malfunctions, which may still
have an effect on emissions, may not
trigger the MIL. Moreover, multiple
malfunctions, when combined, can
cause exceedance of emission
thresholds even though each one
individually may be insufficient to
cause an emission problem severe
enough to illuminate the MIL. Also,
OBD only needs to flag that a problem
exists and indicate the general cause
(e.g., misfire)—it does not identify the
precise cause of the problem which
could be due to a myriad of factors, such
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as lean fuel/air ratio, bad wiring or
sparkplugs.

Moreover, EPA believes that the
language of section 202(m)(5) requiring
manufacturers to provide “all
information needed to make use of the
emission control diagnostic system
* * * and such other information
including instructions for making
emission-related diagnosis and repairs”
[emphasis added] makes it clear that
other information pertinent to making
emission-related repairs, in addition to
information needed to make OBD-
related repairs, must be provided to
aftermarket service providers. Had
Congress wished to limit the
information availability requirement
only to those repairs necessary to make
full use of the OBD system, it need not
have included the second phrase of the
requirement, relating to other
information for making emission-related
repairs, or could have limited the
second phrase to those repairs necessary
to make repairs related to MIL
illumination. Instead the second phrase
broadly refers to “‘emission-related
diagnosis and repairs.” Therefore, EPA
believes it is reasonable to require
manufacturers to provide information
required for any emission-related
repairs to be made available.

EPA has adopted a description of
emission-related information that is
consistent with previous definitions of
emission-related maintenance, as set
forth in EPA’s “allowable maintenance”
regulations. See 40 CFR § 86.088-2.
Those regulations specify maintenance
which may be performed on
certification vehicles and establish an
interpretation of “‘properly maintained
vehicle” for use in the recall program.
EPA made clear in those regulations that
any maintenance that is likely to affect
emissions would be considered
emission-related:

Emission-related maintenance means that
maintenance which does substantially affect
emissions or which is likely to affect the
emissions deterioration of the vehicle or
engine during normal in-use operation, even
if the maintenance is performed at some time
other than that which is recommended. 40
CFR §86.088-2

Contrary to the suggestion of some
manufacturers, EPA is not providing a
specific or suggested list of parts,
components or systems for which
information must be provided. Such
lists may be interpreted by some
manufacturers as the maximum
emission-related information that must
be made available. In addition,
continually evolving vehicle technology
will result in ongoing changes as to
what constitutes emission-related
information. Therefore, it would not be

reasonable to select a point in time and
say that emission-related information is
defined by what exists at that point.

Contrary to comments from some
aftermarket commenters, the Agency
only has the authority to require
manufacturers to provide emission-
related information. As previously
indicated, this includes anything that is
likely to affect emissions. If the Agency
initially determines that a part,
component or systems impacts
emissions, it will notify the
manufacturers who will be provided an
opportunity to demonstrate otherwise if
it disagrees.

EPA Decision: Emission-related
information includes, but is not limited
to, information regarding any system,
component or part of a vehicle that
controls emissions and any system,
components and/or parts associated
with the powertrain system, including,
but not limited to, the fuel system and
ignition system. Information must also
be provided for any system, component,
or part that is likely to impact
emissions, such as transmission
systems. In addition, EPA will monitor
the results of I/M programs for failures
resulting from systems, components or
parts other than those described here. If
EPA determines that a substantial
number of I/M failures are occurring
due to systems, components or parts
other than those described here, the
extent of emission-related service
information will be expanded to include
such items. EPA will notify any affected
manufacturer(s) of its concerns and will
allow such manufacturers to reply to
these concerns prior to making any such
determinations. Affected manufacturers
will be notified of any such EPA
determinations.

B. Information Used To Manufacture
Aftermarket Parts

Summary of Proposal: EPA did not
propose that vehicle manufacturers
provide aftermarket parts manufacturers
with information to design and
manufacture parts.

Summary of Comments: A group of
aftermarket associations commented on
the importance of information used to
design and manufacture parts.
According to these commenters,
competition in the service industry
would be threatened if parts
manufacturers are not provided
sufficient information to produce
quality aftermarket parts which work
with emissions control systems, OBD
systems, and computers. They stated
that independent service and repair
facilities depend on the availability of
affordably priced quality aftermarket
parts to compete with dealers for service

and repair. Without such competition,
the associations believe that the only
source of parts becomes the
manufacturers which then have the
ability to increase prices and limit
availability. According to the
commenters, in Japan, where an
independently produced supply of
replacement parts does not exist, repair
prices are two and one half times more
than what the U.S. car owner pays. The
commenters believe that a failure to
assure that parts producers can design
and manufacture aftermarket parts will
import the Japanese system to America
and have a staggering effect on the
ability of American motorists to
properly maintain their vehicles.

These commenters also argued that
parts producers need access to
information used to design and
manufacture parts, including functional
control strategies and component
calibrations, to produce emissions-
related components that work within
sophisticated emissions and diagnostic
systems. The commenters indicated that
engine calibration information also is
required both to produce certain critical
aftermarket parts and to test that the
replacement parts will not cause failure
of the emissions system or improperly
trigger the MIL.

Analysis of Comments: Information
used to manufacture and design parts
does not constitute information needed
to make emission-related diagnosis and
repairs as defined in section 202(m)(5).
Therefore, such information is not
addressed in this rulemaking. The
purpose of section 202(m)(5) is to
ensure that independent technicians
have access to information needed to
service and repair vehicles, thereby
ensuring consumers with freedom of
choice in where to take their vehicles
for repairs. Manufacturers are only
required to provide information in order
for persons to service and repair
vehicles. They are not required to
provide recalibration information that is
not needed to make emissions-related
diagnosis and repairs, even if such
information may be useful for the
manufacture of aftermarket parts.
Nothing in the language of the statute
itself or in the legislative history
indicates that Congress intended section
202(m)(5) to assure access and
information for the manufacture of
aftermarket parts. On the contrary, the
legislative history speaks only of the
need to ensure equal access for vehicle
repair facilities.

It is important to note that Congress
limited the manufacturers’ information
requirement such that trade secrets
protected by section 208(c) need not be
made available. It is clear from the
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comments that much of the information
requested for the manufacture of
aftermarket parts is in fact information
of a more proprietary nature than the
information necessary to make
diagnoses and repairs. Where
information is not needed by repair
personnel to repair vehicles and has not
been disclosed to dealers, section
202(m)(5) does not require its
disclosure.

Aftermarket parts manufacturers have
been making such parts for many years,
even as cars have become more and
more complicated. Though the
introduction of new emission
requirements, including OBD, will
continue the trend of making cars more
complex, parts manufacturers’
speculation regarding the effects of such
requirements on their ability to make
aftermarket parts is contradicted by
other statements that parts
manufacturers will continue to make
parts as they have in the past. In any
case, parts manufacturers have not
shown that Congress intended section
202(m)(5) to require disclosure of
information required to make
aftermarket parts.

EPA Decision: Information for making
emission-related diagnosis and repairs
does not include information used to
design and manufacture parts.

C. Guidelines

Summary of Proposal: In the NPRM,
EPA proposed that ““all information
needed to make emission-related
repairs” be made available to the
automotive service industry. EPA did
not provide guidelines or specify the
types of information that this would
encompass. In the June 1992 workshop
notice, EPA indicated that interested
parties would have an opportunity to
present ideas regarding specific types of,
or guidelines for determining the
information that should be
encompassed by the phrase “all
information needed to make emission-
related repairs.”

Summary of Comments: Several
commenters responded that EPA should
define or provide guidelines as to the
information that must be provided.
They asserted that failure to do so could
result in manufacturers providing
different levels of information due to
different interpretations of the phrase
“all information.”

Ford Motor Corporation (Ford)
expressed concern that EPA may require
more information than is necessary for
utilizing the emissions diagnostic
system and to perform effective
diagnostics and repairs.

Chrysler Motor Corporation (Chrysler)
commented that it has and will continue

to provide to the aftermarket the
following type of service information
related to the repair of emission-related
failures: (1) diagnostic information
relating to I/M exhaust and evaporative
test failures; (2) service repair
information for emissions components;
(3) wiring diagrams; (4) specifications;
and, (5) TSBs. Chrysler believes this
information meets the requirements of
the CAA.

One manufacturer stated that if
manufacturers demonstrate that the
same information provided to dealers is
made available to the aftermarket
(excluding recalibration information),
they have satisfied the intent of the law.

Aftermarket commenters argued that
EPA’s regulations must not permit a
closed-ended or specifically limited
definition of information that would be
available to the entire industry. The
aftermarket industry asserted it does not
have adequate technical information on
future vehicle designs and systems to
allow for limitations or restrictions
through rules or definitions on the
information that will be necessary to
effectuate adequate repairs. The
Automotive Parts and Accessories
Association (APAA) commented that
rapidly changing vehicle technology
would force EPA to revisit the
guidelines on a semi-annual or yearly
basis to determine if the proper
information is being provided.

APAA indicated it might support
guidelines that determine the types of
information which must be provided to
independent technicians. APAA
assumed these guidelines would cover
items, such as functional control
strategies and wave diagrams, which are
necessary elements if manufacturers are
to provide all information needed for
repair of emissions systems. APAA
commented that its major concern is
that any regulations regarding
guidelines should direct that they be as
comprehensive as possible and must
explicitly state that such guidelines
establish a minimum standard for
information.

Analysis of Comments: EPA believes
that the concerns of manufacturers are
unwarranted under the requirements of
the final rule. The requirement to
submit a certification plan has been
deleted. Therefore, concerns regarding
delays in the certification process are no
longer pertinent.

Ford stated that without guidelines,
EPA could require proprietary and
confidential information be made
available to the public. EPA does not
believe this is a problem. Subsection
202(m)(5) specifies that any information
provided to authorized dealerships or
others engaged in the service, repair or

diagnosis of vehicles is not proprietary.
EPA is not requiring that undisclosed
proprietary emission-related
information be made available as part of
this rule.

Regarding Chrysler’'s comment, other
types of emission related information,
such as data stream and bi-directional
control, are not on Chrysler’s list and
are required as part of this rule.
Contrary to Chrysler’s assertion, EPA
believes, as discussed elsewhere, it has
the authority to require the
dissemination of such information.

EPA agrees with aftermarket
comments that the regulations must be
structured so as to carry out Congress’
intent that all information needed to
make emission-related diagnosis and
repairs be provided, excluding trade
secrets, to ensure that there are efficient
and effective repairs of emission-related
problems. However, EPA is not
requiring at this time that manufacturers
provide information to independent
technicians that is not also supplied to
authorized dealers, or other persons
engaged in the diagnosis, repair, or
servicing of motor vehicles or motor
vehicle engines. Depending on the
manufacturer, such information might
include functional control strategies and
wave diagrams, as discussed in section
H below.

EPA is concerned that the use of
specific guidelines may be incorrectly
interpreted as a limitation on the
emission-related information that is
required to be provided. The Agency is
also concerned that such guidelines
would require continual updating to
ensure they reflect rapidly changing
vehicle technology. EPA believes this
would be a time-consuming and
unnecessary process. At this time, EPA
generally agrees with the commenter
who stated that if manufacturers
provide the same emission-related
information to dealers and the
aftermarket they will meet the
requirements of this rule. The evidence
presented did not indicate that any
manufacturers withhold necessary
information (excluding more complex
and high level information, like
functional control strategies) regarding
emision-related diagnosis and repair
from their own dealers. If, through
review of this program, it becomes
apparent to EPA or others that a
particular manufacturer is not providing
nonproprietary information necessary to
make emission-related diagnosis and
repair to the service community
(including its own dealers), EPA may
take action against such manufacturer
through these regulations.

EPA Decision: Manufacturers are
required to make available to the



Federal Register / Vol. 60,

No. 153 / Wednesday, August 9, 1995 / Rules and Regulations

40481

aftermarket “any and all information”
needed to make use of the OBD system
and to make emission-related repairs,
excluding trade secrets. The scope of
information that must be provided
includes any direct and indirect service
and repair information that a
manufacturer provides to its authorized
dealerships or other persons engaged in
the repair, diagnosing, or servicing of
motor vehicles or motor vehicle engines.
Examples of direct information are
service manuals; TSBs; training material
or information; diagnostic information;
wiring diagrams; and any written
memoranda or guidance provided to
dealers. Examples of indirect
information are emission-related
reprogramming events; data stream
information; and bi-directional control.
(Indirect information is discussed
below.)

At this time, manufacturers are not
required to supply any emission-related
information to the aftermarket that they
do not make available to their
authorized dealerships or other third
parties, subject to the requirements
regarding specific types of information,
like data stream information, that must
be provided under these regulations. For
example, if a manufacturer does not
supply functional control strategies to
its dealers, directly or indirectly, it is
not required to supply them to the
aftermarket service industry.

D. Cost of Service Information

Summary of Proposal: The proposed
rule required that emission-related
information be made available at a
reasonable price (i.e., what would be
expected if the suppliers of information
were acting as competitors). In
determining whether the price of
information is reasonable, EPA
indicated it would consider all relevant
factors, including, but not limited to, the
cost to a manufacturer of preparing and/
or providing the information, the type of
information, the format in which it is
provided, and the price charged by
other manufacturers for similar
information.

The proposed regulations further
required that when manufacturers
provide the same information to
independent technicians and
dealerships, the price to independent
technicians for such information would
not exceed the lowest price charged to
any of a manufacturer’s authorized
dealerships.

Summary of Comments: Comments
from manufacturers focused primarily
on the authority of EPA to regulate the
cost of emission-related information,
determination of the “‘reasonable’ cost
of service information, and the proposed

requirement that the cost of service
information sold by manufacturers to
the aftermarket “‘shall not exceed the
lowest price at which it is provided to
any authorized dealerships.”

Analysis of Comments: Section
202(m)(5) of the CAA requires that
vehicle manufacturers make emission-
related information available. Available
is defined as “‘that which can be got,
had or reached or that one can avail
oneself of.””® A prerequisite to getting an
item is having the ability to afford it.
The Agency is concerned that if
emission-related service information is
priced in a manner that precludes its
purchase and subsequent use then it is
unavailable as that term is commonly
defined. Further, the cost of service
information was of concern to Congress
as evidenced by the statement of then
Senator Gore, the Senator that
introduced the “information
availability” provision of the CAAA.10

Thus, cost is an integral part of
availability and, therefore, within the
purview of the Agency to consider in
determining whether manufacturers
make information available as required
to the aftermarket.

The Agency believes that establishing
factors to serve as reference points to
evaluate whether the cost of information
is reasonable, will serve as guidance for
manufacturers, and help reduce the
possibility that inappropriate pricing
would occur in an effort to prevent the
purchase of information and, thereby
ensure that information is available at a
reasonable cost. Manufacturers
commented on several factors they
believe should also serve as reference
points for evaluating the cost of
information. EPA agrees with some of
the factors suggested and has
incorporated them into the regulations.
For a discussion of each factor, see the
Response to Comments document.

EPA also believes that the burden of
proof to demonstrate that the price of
manufacturer service and repair
information is unreasonable should be
on the purchaser of that information.

As to the “lowest cost” requirement,
EPA agrees with some of the
commenters that such a provision could

9Webster’s New World Dictionary, 3rd ed., p 94,
1988.

10 The Senator stated that “‘when we require
[manufacturers] to promptly provide information
needed, we recognize that we do not want to
require somebody to provide a lot of expensive
manuals absolutely for free, but we do not want the
kind of charges that make this a profit center. We
want them to provide the information which will
allow competition in the aftermarket and allow
small business operators to get in the repair
business. Otherwise, you force vehicle owners to go
only to the major automobile manufacturers’ places
of business.” 36 Cong. Rec. 3272 (1990).

have unanticipated effects on direct
aftermarket sales and on dealerships
that distribute information. Therefore,
this requirement has been deleted.

EPA Decision: On the basis of the
comments and further EPA analysis,
emission-related service information is
to be made available at a reasonable
price. This means the fair market price
taking into consideration factors, such
as the cost to the manufacturer of
preparing and/or providing the
information, the type of information, the
format in which it is provided, the price
charged by other manufacturers for
similar information, the differences that
exist among manufacturers (e.g., the size
of the manufacturer), the quantity of
material contained in a publication, the
detail of the information, the cost of the
information prior to publication of this
final rule, volume discounts, and
inflation. EPA is not requiring that
manufacturers sell information to
aftermarket technicians at the lowest
price charged to their dealerships.

E. Distribution of Service Information

Summary of Proposal: EPA proposed
that emission-related service and repair
information, whether distributed by the
manufacturer or an intermediary, be
reasonably accessible to all persons who
service and repair motor vehicles. To
qualify as reasonably accessible, the
information must be available to
independent technicians upon request
without substantial delay. Further,
manufacturers would be required to
utilize reasonable means to make
independent technicians aware that the
information is available. Also,
manufacturers would need to provide
intermediaries with emission-related
information in a timely manner in order
that their products or services be
available to independent technicians
when needed. In all cases,
manufacturers would retain full
responsibility for compliance with
section 202(m)(5). Failure to an
intermediary to properly provide
information does not relieve the
manufacturer from responsibility to
provide the information.

EPA subsequently suggested the use
of the NTIS as a clearinghouse for
service information. Manufacturers
would be required to provide initial
service, repair, diagnostic and parts
information to the NTIS within thirty
days of providing it to their franchised
dealerships or other persons engaged in
the repair, diagnosing, or servicing of
motor vehicles or motor vehicle engines.
Service, repair, diagnostic and parts
information, such as TSBs and
troubleshooting manuals, issued to
dealerships during any subsequent
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thirty day period would be sent to the
NTIS at the end of each such thirty day
period.

EPA suggested that each manufacturer
provide the required information to the
NTIS free of charge pursuant to a
copyright release or other agreement.
The NTIS would reproduce information
in the form in which it was received and
distribute it upon request.
Manufacturers would receive royalties
from the distribution of the information
by the NTIS based on prearranged
agreements. To determine what
information the NTIS has available,
purchasers could either access the NTIS’
on-line bulletin board or request a
printed list.

By using the NTIS as a clearinghouse,
several requirements which were
proposed to be the responsibility of the
manufacturers would be deleted or
amended. First, manufacturers would
not be responsible for information
distributed by intermediaries or other
parties. Second, manufacturers would
not be required to continually inform
the aftermarket about the availability of
their service information through
advertisements or other efforts. Third,
by using the NTIS as a clearinghouse,
manufacturers would not be required to
submit a detailed certification plan.
Fourth, the requirement that
manufacturers provide information in a
timely manner would be satisfied by
providing information to the NTIS on a
designated schedule. Last, the
requirement that information be
provided at a reasonable cost could, at
least in part, be addressed by the NTIS’
sale of information. Whether the cost
requirement would be satisfied would
depend on whether and to what extent
royalties are paid to manufacturers and
the ability of the NTIS to provide its
services at an affordable price.

Summary of Comments: EPA received
numerous comments, particularly on
distribution of information by
intermediaries and the use of NTIS as a
clearinghouse for information. As to the
use of intermediaries to distribute
information, a few manufacturers and
MVMA commented that it is illogical,
unreasonable and unfair to hold
manufacturers liable for the failure of
intermediaries to disseminate
information. They asserted that past
experience has shown that independent
parties contracted to prepare written
service information for manufacturers
do not always comply with deadlines
established by the manufacturer. They
stated that EPA should not hold
manufacturers liable for the actions of
third parties over which they have no
control. One commenter indicated that
even though a manufacturer contracts

with an intermediary to distribute
information and the method of such
distribution is satisfactory to EPA, a
third party which has no contractual
agreement with the manufacturer could
repackage and resell the information in
a manner that does not meet EPA
requirements. Manufacturers suggested
that the regulations be amended to hold
a manufacturer responsible for an
intermediary only when information is
provided solely through an
intermediary.

General Motors (GM) argued that EPA
does not have the authority to require
manufacturers to provide information to
intermediaries. Chrysler objected to any
regulation that would require it to deal
directly with entities outside its normal
chain of distribution of goods and
services. The National Automobile
Dealer’s Association (NADA)
commented that different manufacturers
have a substantial investment in a
variety of different distribution
mechanisms, all of which are well
understood by the entire vehicle
maintenance industry. So long as
necessary information is provided
through one or more of these
mechanisms, NADA believes a
manufacturer’s obligation should be
satisfied.

Several aftermarket associations
commented that manufacturers should
be responsible for the distribution of
emission-related repair information.
Alldata Corporation (Alldata), however,
commented that holding manufacturers
responsible for the content and accuracy
of information would add substantial
delays to the distribution process and
reduce the accuracy and usefulness of
information.

Responses to the use of a
clearinghouse to distribute emission-
related service information were mixed.
However, representatives of
manufacturers and aftermarket
associations raised several substantial
issues regarding the use of a
clearinghouse, and EPA’s particular
plan for using NTIS as a clearinghouse.
In addition, information intermediaries
and hotline services generally opposed
the use of NTIS as a clearinghouse.

Analysis of Comments: EPA
recognizes that the effectiveness of
information distribution mechanisms
may be affected by various factors,
including manufacturer size, the
amount and format of a manufacturer’s
service information, established
distribution mechanisms, and the
demand for information. Based on the
differences that may occur as a result of
these factors, EPA agrees with the
comments that manufacturers should be
afforded flexibility in determining the

most appropriate method of distributing
information.

Therefore, EPA is allowing each
manufacturer to fulfill its regulatory
responsibility to distribute emission-
related service and repair information
through the distribution mechanism it
determines to be the most efficient and
cost-effective. Further, there is no
requirement that manufacturers use the
same distribution mechanism for
dealers and the aftermarket. However,
each manufacturer is responsible for up-
loading a complete index of required
information on NTIS’ FedWorld, as
discussed above in section I11.C. Since
EPA believes that FedWorld provides an
adequate means of monitoring the
information being made available,
manufacturers are not required to
submit a plan for distributing
information as part of their certification
requirements.

Regarding use of intermediaries for
distribution, EPA’s position is that
manufacturers are responsible for
making sure that information is
provided to the aftermarket as required
by the regulations. If a manufacturer
chooses to allow an intermediary to be
its contractor, the manufacturer must
ensure that the contractor meets the
manufacturer’s obligations. Transferring
obligations to a third party does not
remove a manufacturer’s own legal
requirements, though manufacturers
may require intermediaries to be
responsible for any damages a
manufacturer incurs as a result of the
intermediary’s error. EPA agrees with
manufacturers that where a
manufacturer provides its own
information directly to independent
technicians, or contracts with a specific
intermediary to distribute the
manufacturer’s information, the
manufacturer is not responsible for the
availability or accuracy of information
provided by any other intermediaries to
independent technicians.

EPA is not issuing any regulations
specifically requiring manufacturers to
provide intermediaries with emission-
related information. However, EPA
encourages manufacturers to continue
providing such intermediaries with
information as they have in the past.
EPA agrees that manufacturers should
not be held responsible for information
published by independent
intermediaries over which they have no
control. However, manufacturers are
responsible for the correctness of their
own materials, as identified in
FedWorld.

Manufacturers could, in the future,
meet the distribution requirements by
providing the required information in
its entirety to a clearinghouse. Since no
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such clearinghouse currently exists, this
is not a viable option for manufacturers
at this time. Whether a clearinghouse is
economically and practically feasible in
the future will be up to the industry to
determine. Although EPA supports the
concept of a clearinghouse, EPA has no
plans to sponsor a clearinghouse or to
be involved in resolving issues
necessary to establish a clearinghouse.

For a more detailed review of the
comments and EPA’s response to these
comments, please refer to the Response
to Comments document.

EPA Decision: See section I11.C. above.

F. Timeliness

Summary of Proposal: In the NPRM,
EPA stated that to be effective,
information must be provided in a
timely manner. The proposed
regulations established specific times
within which manufacturers would be
required to make available enhanced 11
and generic 12 service information and
training information. The proposed
regulations required enhanced service
information to be made available to
independent technicians within one
month immediately following model
introduction. Generic service
information would have to be made
available within 8 months immediately
following model introduction or no later
than the release of information to a
manufacturer’s franchised dealerships.
The proposed regulations also required
that during the period between model
introduction and the time the required
information becomes accessible to
independent technicians, each
manufacturer, through an expeditious
means available to its franchised dealers
(e.g., hotline, regional service centers),
make available to all independent
technicians needed emission-related
repair and service information.

Summary of Comments: Some
manufacturers commented that it is not
appropriate for EPA to prescribe a time
schedule for the availability of
information. They stated that their time
schedule for publishing information has
never met EPA schedules and they
could not estimate how many years
would be needed to meet the proposed
requirements.

One manufacturer commented that
the timing requirements are
unnecessarily severe and unneeded. A
few manufacturers suggested that
instead of specified times, EPA should
specify “without substantial delay.”

11Enhanced service and repair information is
specific for an original equipment manufacturer’s
(OEM) brand of tools and equipment.

12Generic service and repair information is not
specific for an OEM’s brand of tools and equipment.

Some manufacturers asserted that
information should be available when
cars are offered for sale (i.e., made
available to dealers), not before. These
commenters stated that OBD systems
will be built to a standardized format
and, as a result, it is not necessary to
know the specifics of the information
beyond that format, unless trying to
repair a specific car. They believe the
aftermarket doesn’t need it earlier to
integrate it into their publications, since
the majority of customers return
exclusively to manufacturer dealers for
warranty work. According to these
manufacturers, providing the
aftermarket with the required
information within 3—6 months after
vehicle introduction should be
sufficient.

Several manufacturers commented
that independent technicians generally
do not require warranty information
since owners will not be reimbursed
under a manufacturer’s emissions
warranties for any non-emergency
repair.

The Automotive Warehouse
Distributor’s Association (AWDA) and
APAA commented that the proposed
regulations generally establish
appropriate times. The Automotive
Service Association (ASA) believes that
all information should be available at
the same time it is provided to
franchised dealers. ASA also stated that
responses to specific requests should be
provided within 24 hours, as a
customer’s vehicle can’t be fixed until
the information is retrieved. ASIA stated
that this ‘“‘same time” requirement
would provide intermediaries with the
appropriate leadtime necessary to
review, digest, condense, alter, and
publish this information for use by the
general public and the aftermarket in a
timely fashion.

Alldata argued that aftermarket
information providers should receive
repair information thirty days prior to
the dealerships or, as an alternative, at
the same time as dealerships.

Analysis of Comments: Manufacturers
have argued that since their vehicles
seldom have emission-related service
performed at an independent service
facility during the first two years of
customer use (during the 24,000 mile
warranty period), the aftermarket
service industry does not need service
information during that time period.
Warranty coverage makes this most
economic for customers. However,
aftermarket service providers have, at
least, a limited need for service
information even for new vehicles, since
dealer service is not always available
when service is needed by the customer,
e.g., when a vehicle needs repairs

during the evening or weekends.
Further, the Act directs that aftermarket
service providers are to receive
emission-related service information
without regard to whether aftermarket
technicians are the persons most likely
to repair a vehicle during a certain
portion of the vehicle’s life. There is no
reason to restrict a consumer from
obtaining aftermarket service even
during a warranty period if the
consumer determines it is in her/his
best interest to do so. However, the
limited need of aftermarket service
providers for service information on
new model vehicles when the vehicles
are first introduced should be reflected
in the burden placed on manufacturers,
for example, in determining whether
manufacturers must finalize service
information earlier than they would
otherwise do so. Manufacturer
comments support delaying the
availability of emission-related service
information to the aftermarket, most
often citing the burden on
manufacturers as one of the major
reasons. Manufacturers make the case
that the proposal may cause them to
provide information earlier than is their
current practice. However, their
comments provide only limited
information on any adverse impact of
supplying the aftermarket with such
information in the time frames
proposed.

Some suggested that, prior to some
date, the independent service provider
can obtain any necessary service
information through a dealership. These
suggestions would allow dealerships to
determine whether the independent
service provider is provided the
required information in a reasonably
timely manner. Placing such an
intermediary in control of the
dissemination of information is not
consistent with the Act which
designates manufacturers as being
responsible for the availability of
emission-related service information.

EPA understands that many of the
independent service providers have
traditionally relied on aftermarket
consolidations of service information.
One book or set of books will then
provide coverage for a number of
manufacturer vehicles. Purchasing these
consolidated service information books
is less expensive and perhaps more
convenient than purchasing the more
extensive manufacturer service books.
However, with consolidation comes
some loss in detail and usefulness.
Availability of service information to
these republishers is, therefore, also an
issue.

Given that the majority of aftermarket
emission-related repairs of a vehicle
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will not begin until after the two year
warranty has expired, there does not
seem to be an urgent need of aftermarket
republishers to have access to the
manufacturer service information
abnormally early. Consequently, the
aftermarket republishers should be able
to continue relying upon their existing
mechanisms for use of manufacturer
service information or, within legal
constraints of copywrite law, etc., make
use of the manufacturer service
information when it becomes publicly
available.

It is reasonable to provide some
leadtime after adoption of these
regulations to allow each manufacturer
the ability to assemble the necessary
information and put information
dissemination procedures in place.
However, since the information to be
made available for MYs introduced
prior to the finalization of these
regulations (beginning with the 1994
MY) has been in the hands of the
manufacturer’s dealerships for some
time, the information is clearly readily
available to the manufacturer and, to a
certain extent, has already entered the
distribution network. Consequently,
with regard to generic information, the
time necessary to set up a distribution
system for models already introduced is
not driven by the availability of the
information, only by the establishment
of the distribution system itself. As
described under the distribution section
(on what information a manufacturer
needs to provide for prior MYs), aside
from setting up a distribution system
(including the use of FedWorld), a
manufacturer need only duplicate the
information it has already supplied its
dealerships and, in many cases, already
made available to the aftermarket
industry through distribution channels
in place prior to these regulations. Thus,
a manufacturer should require no more
than 120 days after these rules are
promulgated to have in place a
distribution system making 1994 and
later service information available to the
independent service provider.

For vehicle models introduced
beginning on or after 120 days following
the promulgation of these regulations,
manufacturers will have established a
distribution system for getting the
information into the hands of the
aftermarket service provider by the time
these vehicles are introduced.
Therefore, no additional time is
necessary for a manufacturer to make
available to the independent service
provider the generic information it is
otherwise providing to its dealerships.
(Timeliness for enhanced indirect
information is discussed below in
section H).

The subject of timeliness also reflects
the need for a manufacturer to respond
in a timely fashion to requests for
emission-related service information. As
discussed above, manufacturers must
ensure that once an order is received by
its designated distributor, the distributor
must send the information within one
business day after receiving it. This time
frame for filling orders is reasonable. An
exception to the one business day
shipping requirement is available in
those circumstances where orders
exceed supply (based on projected
demand) and, as a result, distributors
need to reproduce a document.
Manufacturers will not be required to
respond to special, unique requests for
service information; for example,
manufacturers will not need to search
through their shop manual for a specific
section or page and fax just that page or
section to a customer. Rather, they will
be responsible for distributing
information in a predetermined form
and format, e.g., the same service
bulletin sent to their dealership would
also be sent to the independent service
technician. Since the form and format of
the information can be determined
ahead of time, the burden on a
manufacturer is to have a sufficient
quantity of information available to
meet demand and then have a
mechanism in place to receive and
process requests for information.
Neither of these tasks require special
skills and are akin to phone order
merchandise distribution common in
the retail sales industry. These other
retail sales outlets commonly fill orders
within 24 hours. A similarly timely
response to requests for emission-
related service information should be
possible.

EPA Decision: Beginning four months
after promulgation of these regulations,
manufacturers are to have in place a
service information distribution
mechanism which will allow service
information orders to be processed and
mailed out within one business day of
receipt of an order. As described above,
manufacturers are required to provide
more rapid service to their customers,
i.e., priority mailing. At that time,
manufacturers will be responsible for
providing all required direct service
information for 1994 and later MY
vehicles which have been offered for
sale. For vehicle models introduced
more than four months after
promulgation of these regulations,
manufacturers will be responsible for
providing direct service information to
independent service technicians,
facilities and others, at the same time it
is made available to dealerships.

G. Media/Format

Summary of Proposal: In the NPRM,
EPA established different format
requirements for different time periods.
These format requirements were based
on SAE documents, some of which were
not finalized at the time the NPRM was
published, e.g., “‘Recommended
Organization of Service Information”
(J2008).

Summary of Comments: Extensive
comments were received on the
proposed formats. Some comments
objected to any EPA requirements for
formats, claiming that EPA lacked
authority to require a specific format.
Several commenters stated that the
regulations would force them to
completely rewrite and restructure their
service literature, which would be a
substantial and unnecessary burden.
Some of these comments objected to any
reference of SAE’s draft recommended
practices J2008 and ‘‘Remote
Diagnostic/Service Communications”
(J2187). NADA indicated that if SAE
should finalize and adopt J2008 and/or
J2187 at some later date, it would then
be appropriate for EPA to reconsider
their incorporation into the OBD
regulation. The aftermarket generally
supported use of standardized formats,
saying that such standardization would
help independent technicians locate
and use diagnostic information.

Analysis of Comments: EPA believes
that a standardized format should make
accessing the volumes of available
service information easier and enhance
the ability of independent technicians to
utilize information. EPA believes the
benefits of an industry-accepted format
will outweigh any initial costs in
redesigning service literature. To ensure
this goal is achieved, the Agency would
like to provide adequate opportunity for
the industry to develop a format which
it believes most appropriately fulfills
the needs of all interested parties. The
Agency hopes that the industry will
adopt SAE J2008 by mid-1995.
However, if the industry is unable to
agree on a standardized format, the
Agency may develop a format for the
industry.

This rule contains no requirements
regarding the media or format of
emission-related information, including
“Electrical/Electronic Systems
Diagnostic Terms, Definitions,
Abbreviations, and Acronyms” (J1930)
and J2187. EPA believes that further
discussions in the industry to develop
appropriate formats will be useful prior
to final regulations requiring any
specific media or format. The Agency
does not believe it is necessary at this
time to address the comments received
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regarding these issues, but will address
them if and when it adopts such
requirements.

EPA Decision: Due to various factors,
SAE did not adopt J2008 in time to be
incorporated into this final action. EPA
had anticipated that SAE would adopt
J2008 by mid-1994. If SAE finally
adopts J2008 in a form that meets the
needs of EPA, EPA would likely
propose to incorporate J2008 into the
service information regulations after
further notice and comment. If J2008 is
not finally adopted by SAE, or if the
final version of J2008 does not meet the
needs of EPA, EPA may propose to
adopt its own format that manufacturers
would be required to follow. EPA
believes that adoption of an EPA-
designed format may be necessary to
prevent delays in the conversion of
service information to an electronic
format.

This rule contains no requirements
regarding the media or format of
emission-related information, including
J1930 and J2187. EPA believes media
and format issues should be addressed
at the same time J2008 (or an EPA-
adopted format) is required. This will
allow an opportunity for changes, as
may be necessary, to be made in any of
these documents, as J2008 is being
finalized. EPA may address the media
and format requirements of emission-
related service information in a future
proposed rulemaking.

H. Enhanced Diagnostic Information

EPA Proposal: To eliminate confusion
that existed in the industry regarding
the definitions of certain key terms (data
stream information, functional control
strategies, bi-directional control, and
indirect information) and whether such
information must be provided under
section 202(m)(5), EPA held a workshop
in July 1993, to provide an opportunity
for comment on proposed descriptions
and/or definitions for these terms to
ensure that there is a uniform
understanding throughout the
automotive industry as to the
information that manufacturers will be
required to make available. The
definitions proposed by EPA were as
follows:

Data stream information are messages
transmitted between a network of
modules and/or intelligent sensors (i.e.,
a sensor that contains and is controlled
by its own module) connected in
parallel with either one or two
communication wires. Messages on the
communication wires can be broadcast
by any module or intelligent sensor.
Such information generally consists of
messages and parameters originated
within the vehicle by a module or

intelligent sensors. The information is
broadcast over the communication wires
for use by other modules (e.g., chassis,
transmission, etc.) to conduct normal
vehicle operation or for use by
diagnostic tools. Data stream
information does not include engine
calibration-related information.

Functional control strategies are
descriptions of how and when various
engine systems operate. Typically, they
are written explanations or flow
diagrams that describe the interaction of
the module and the various sensors and
actuators as proscribed by the engine
calibration. An example of a functional
control strategy would be that for a
particular fuel system. For example, the
fuel system may not go into closed-loop
operation until: (1) The engine coolant
temperature has reached 180 °F; (2) the
module observes an active oxygen
sensor signal; and (3) 30 seconds has
elapsed after reaching that temperature.

Bi-directional control is the capability
of a diagnostic tool to send messages on
the data bus that temporarily overrides
the module’s control over a sensor or
actuator and gives control to the
diagnostic tool operator. An example of
bi-directional control is the ability to
increase or decrease the idle speed by
using the diagnostic tool to vary the idle
by-pass motor. This allows a technician
to quickly verify that the idle by-pass
motor responds to commands from the
module. Bi-directional controls do not
create permanent changes to engine or
component calibrations.

Indirect information is any
information that is not specifically
contained in the service literature, but is
contained in items such as parts or other
equipment provided to franchised
dealers (or others).

In addition, the NPRM discussed
providing service technicians with the
information needed to determine that a
component or system is correctly
operating. EPA proposed that
manufacturers include information on
the normal operating conditions for
properly functioning emission-related
components or systems. EPA requested
comment on the need to adopt this
requirement as part of these rules, the
best way to accomplish this, and any
difficulties (for example, significant
burden to the manufacturer) that could
arise.

Summary of Comments:
Manufacturers commented that the
release of information needed to
perform bi-directional control is
restricted since product damage could
result if control is improperly applied.
GM asserted that if required to release
this information, it would need to
redesign systems to include safeguards

to prevent damage from improper use of
control messages, or diagnose
components using some other method.

Regarding the definition of data
stream information, several
manufacturers suggested that EPA’s
definition be modified, such that data
stream information (1) include only
emission-related information, (2)
include only emission-related
diagnostic information rather than
information to conduct diagnosis and
repair of normal vehicle operation, and
(3) not include any recalibration or
reprogramming information. GM
commented that if data stream
information is defined to include
reprogramming software, it will be easy
for aftermarket performance companies
to build equipment to install
unauthorized calibrations.

As to functional control strategies,
Ford commented that it considers them
to be proprietary information, because
they are part of the engine calibration.
Other manufacturers stated that such
strategies are proprietary and they are
not provided to dealers. GM asserted
that any attempt by EPA to require
manufacturers to divulge control
strategies would exceed EPA’s authority
under section 202(m)(5) of the Act. The
American Automobile Manufacturer’s
Association (AAMA) stated that
numerous manufacturers already
provide functional control strategies to
the extent necessary for allowing
effective repair of vehicles without
divulging proprietary information.
AAMA and Ford commented that since
there are so many different engine
configurations and vehicle models, it
would be confusing for independent
technicians to try and understand the
multitude of control strategies and that
this could lead to incorrect diagnosis
and repair.

Regarding the proposed definition of
indirect information, Ford
recommended that it be modified to
include only indirect information
necessary to make emission-related
diagnosis and repair. Other
manufacturers commented that EPA’s
definition of indirect information
should be modified to delete the phrase
“‘contained in items such as parts or
other equipment” and to read as
follows: “Indirect information is any
information that is not specifically
contained in the service literature, but is
provided to franchised dealers (or
others) as a requirement for emission-
related diagnosis and repair. It shall not
include calibration, recalibration or
reprogramming related information
which is neither visible to the
technician nor consciously used in
diagnosis and repair of vehicles.”
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Saab commented that EPA’s
definition of indirect information is too
broad to protect manufacturers and
franchised dealers from unfair
competition by aftermarket tool and
equipment manufacturers and
independent service providers,
respectively. Saab does not agree that
parts and equipment supplied to dealers
contain supplementary information
which is necessary to repair the
emission control systems of a vehicle.

The aftermarket commenters asserted
that functional control strategies,
waveforms and bi-directional control
are critical in the repair of emission-
related problems. The commenters
argued that many times there is no
cause and effect relationship between a
symptom and a failed part. According to
the commenters, technicians rely on this
type of information or the tools that
utilize such information as the best
method of pinpointing parts that have
either failed or require adjustment.
Independent technicians commented
that having tools that perform bi-
directional control would reduce
diagnostic and repair times, as well as
repair costs. The commenters asserted
that unlike dealers with enhanced tools,
independent technicians with generic
tools only receive malfunction codes
which are insufficient to diagnose the
fault.

Analysis of Comments: Regarding the
definition of data stream information,
EPA agrees that for purposes of this
rule, data stream information should
include only emission-related
information, since this rule is not
intended to cover all vehicle operations.
However, EPA’s definition of emission-
related (as discussed above) is broader
than that requested by the
manufacturers.

EPA also agrees that data stream
information does not include
recalibration and reprogramming
information. However, as discussed
below, recalibration and reprogramming
information is subject to certain
disclosure requirements. Manufacturers
are required to provide reprogramming
capabilities, but they are not required to
make directly available actual
calibration information, such as
algorithms or values. Data steam
information will obviously need to be
provided indirectly to the aftermarket
(as it is provided to dealers) in order to
provide reprogramming capabilities,
among other reasons.

If data stream information is made
available to dealers, whether directly or
indirectly, and is emission-related, then
it must be made available to the
aftermarket service industry, regardless
of whether a manufacturer believes it is

of any value to a technician. Data stream
information will probably be utilized by
the aftermarket diagnostic tool industry
to build generic diagnostic tools. If the
aftermarket tool manufacturers
determine that certain information is of
no value, they won’t have any incentive
to use it. Manufacturers may provide
such information to the aftermarket in
the same indirect fashion they provide
it to their dealers via the sale of tools so
long as these tools are available at a
reasonable cost, or they may provide it
to aftermarket tool companies so that
these companies can make tools.

Regarding bi-directional diagnostic
control strategies, EPA agrees that
safeguards which protect against
potential damage or safety problems
from bi-directional control are
important and encourages all
manufacturers to implement them into
their diagnostic systems. EPA believes
that requiring manufacturers to supply
bi-directional control information to the
aftermarket, including Equipment and
Tool Institute (ETI) members, without
adequate safeguards could create
liability concerns for manufacturers
regarding the safety of consumers and
technicians who would be responsible
for the diagnosing and repair of
vehicles.

The liability issues are a concern
because there is no requirement that an
ETI member company must add
safeguards to the tools that they build.
Manufacturers also have no reasonable
means by which they can ensure that
safeguards would be correctly
incorporated into aftermarket tools. EPA
believes that manufacturers have an
incentive to ensure that safeguards are
properly incorporated and are perhaps
better equipped to verify the
functionality of these safeguards.

Since bi-directional control is an
important part of vehicle diagnosis and
repair, it is imperative that this
capability be made available to the
independent service industry as soon as
possible. This means providing bi-
directional information to ETI members
so that they can make generic tools for
the aftermarket.

Manufacturers assert that most bi-
directional control safeguards exist in
manufacturer diagnostic tools rather
than in vehicle on-board computers.
The manufacturers claim that by 1999,
all vehicles will have safeguards
designed into the on-board computer,
thus eliminating any concerns regarding
safety and liability issues that could
arise from the use of aftermarket
diagnostic tools with bi-directional
capability. EPA agrees with the
manufacturers that it is preferable to
have safeguards in the on-board

computer, rather than in the diagnostic
tool, especially if there is no
requirement that generic tool
manufacturers incorporate such
safeguards in their tools. However, EPA
does not believe it is reasonable or
necessary to delay this requirement
until 1999. Several manufacturers have
indicated that they will have safeguards
designed into their vehicles’ on-board
computers by 1997. EPA believes it is
providing sufficient leadtime for other
manufacturers to make any hardware
changes that may be necessary.
Therefore, beginning on January 1, 1997,
a manufacturer can only provide bi-
directional control to its dealerships if
it has provided aftermarket companies
with information to make tools that
have the same bi-directional capabilities
available to dealerships, or provided
such capabilities directly to aftermarket
technicians through provision of their
own tools. Manufacturers will be
required to make bi-directional
information available for all model years
beginning with 1994. However, for
model years 1994-1996, where a
manufacturer can prove that safeguards
for bi-directional controls were only
installed in tools, not in vehicle on-
board computers, then that
manufacturer may receive a waiver from
producing bi-directional controls prior
to the 1997 model year. However, no
such waiver is available for other data
stream information. If a manufacturer
does not use bi-directional control or
has certain bi-directional control
capabilities that it does not supply to its
dealers, the manufacturer will not be
required to provide this capability to the
aftermarket.

Regarding GM’s comments that
release of information needed to
perform bi-directional control should be
restricted since product damage could
result if the control is improperly
applied, such concerns should be
equally true for providing such
information to dealerships. If
manufacturers are not concerned
regarding possible damage by dealership
technicians, they should not be
concerned regarding damage from
aftermarket technicians.

EPA disagrees with manufacturer
comments that “indirect information”
should not include calibration,
recalibration or reprogramming
information and that the definition
should be modified by deleting the
phrase ““‘contained in items such as parts
or other equipment.” Section 202(m)(5)
makes clear that any relevant
information that is provided directly or
indirectly to a dealership cannot be
shielded from disclosure under section
208. Even if recalibration related
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information is not provided directly to
technicians nor consciously used in
diagnosis and repair, such information,
if contained in or made available
through manufacturer tools, is a crucial
element in the emission-related
diagnosis and repair information
provided by that tool. Therefore, it is
indirect information which must be
provided, either directly or indirectly, to
the aftermarket, if it is emission-related.

Moreover, manufacturers may use
changes to computer calibrations to fix
mechanical malfunctions or to revise
prior calibrations. In such cases, it is
necessary for such information to be
known to subsequent repair personnel
in order to prevent subsequent repairs
from causing increases in emissions.

EPA believes that much of the
manufacturer equipment that a dealer
uses for emission-related diagnosis and
repairs possesses certain capabilities,
such as being able to read fault codes,
perform reprogramming or allow bi-
directional control. The information that
allows the manufacturer tools to
perform such functions is indirect
information that must be made available
to the independent service industry.

As to Saab’s comment that parts do
not contain any supplementary
information necessary to make
emission-related repairs, EPA agrees.
EPA has determined the language in
subsection 202(m)(5) does not apply to
information used to manufacture parts.
Therefore, the references to parts will be
removed from the definition.

EPA agrees with the commenters that
there would be many functional control
strategies with which independent
technicians should familiarize
themselves, and while this could be
overwhelming, there is no evidence that
the independent service industry
wouldn’t be up to the challenge. EPA
believes that disclosure of functional
control strategies would be beneficial in
helping technicians to better understand
the interactions of the on-board
computer with the numerous sensors
and actuators that comprise the varied
emission control systems and thereby,
help promote better and quicker
diagnoses and repair of emission-related
problems. However, at this time, EPA is
only requiring manufacturers to supply
functional control strategies directly to
independent technicians if such
strategies are supplied directly to their
dealerships. To the extent such
strategies are incorporated into a
manufacturer’s enhanced diagnostic
tools, they must be made available to
the aftermarket either through
availability of manufacturer tools (at a
reasonable price), or with appropriate

agreements to protect proprietary
information, through generic tools.

As discussed in the Response to
Comments document, EPA does not
believe that this information has been
shown to be needed for emission-related
repairs and diagnosis at this time and
release of at least some of this
information may raise trade secrets
concerns. It is EPA’s position that if
manufacturers believe this information
is necessary to perform emission-related
service they will provide this
information to their dealerships and
independent technicians. EPA will
continue to review whether certain
types of information should be made
available to the repair community even
if such information is not currently
made available to authorized dealers.

EPA Decision: All emission-related
data stream information made available
to manufacture franchised dealers (or
others in the service industry) will be
made available to the aftermarket, either
through provision of manufacturer
equipment and tools or through
information provided to generic
equipment and tool manufacturers with
appropriate agreements to protect
proprietary information. Beginning on
January 1,1997, a manufacturer can only
provide bi-directional control to its
dealerships if it has provided equipment
and tool manufacturers with
information to make diagnostic
equipment with the same bi-directional
control capabilities available to the
dealerships, or provided such
capabilities directly to independent
technicians through provision of their
own tools. Manufacturers are required
to make bi-directional control
information available for all model years
beginning with model year 1994.
However, for model years 1994—-1996,
where a manufacturer can prove that
safeguards for bi-directional controls are
only installed in tools not in vehicle on-
board computers, then that
manufacturer may receive a waiver from
producing bi-directional controls for
vehicles prior to the 1997 model year.
However, no such waiver is available for
other types of data stream information.

Functional control strategies will not
be required to be made available to the
aftermarket, except to the extent they
are made available to authorized
dealerships.

The reference to parts is deleted from
the definition of indirect information.
The definition of indirect information
will now be “any information that is not
specifically contained in the service
literature, but is contained in items such
as tools or equipment provided to
franchised dealers (or others).”

I. Enhanced Diagnostic Tools

Summary of Proposal: In the 1993
workshop notice, EPA indicated that
according to section 202(m)(5) of the
CAA, emission-related information
provided by manufacturers indirectly to
franchised dealers must also be
provided to any person engaged in the
repairing or servicing of motor vehicles.
EPA stated that some manufacturers are
or will be providing their dealers the
ability to diagnose malfunctions and/or
reprogram vehicle modules via
enhanced diagnostic equipment. This
equipment will not allow dealers to
view the underlying computer codes,
but will allow them to reprogram
vehicles and use enhanced diagnostic
information using the underlying code.

EPA believes that the enhanced
diagnostic equipment provides
franchised dealers indirectly with
information that is needed to make
emission-related diagnosis and repairs.
EPA proposed to require that
manufacturers offer their enhanced
diagnostic equipment for sale to the
aftermarket. This would enable
manufacturers to comply with the
requirements of section 202(m)(5) that
information be made available to the
aftermarket if it is made available to
dealerships or other persons engaged in
the repair, diagnosing, or servicing of
motor vehicles or motor vehicle engines
while simultaneously protecting the
proprietary interest of the
manufacturers. It would also provide
the aftermarket with the same
capabilities as dealerships without
divulging proprietary engine
calibrations or recalibrations.

EPA proposed that manufacturers’
enhanced diagnostic equipment be
made available to the aftermarket at the
same price at which it is sold to
authorized dealerships. EPA believed
that a reasonable price to charge the
aftermarket is the same price at which
the equipment is offered to franchised
dealerships. Based on previous
comments provided to EPA, EPA
believed that manufacturers’ enhanced
diagnostic equipment are sold to
dealerships independent of their
franchise agreements. Therefore, the
cost of such equipment can be readily
determined or manufacturers could
provide suggestions for determining the
price of their equipment. EPA proposed
to give manufacturers a one-year
leadtime to prepare for aftermarket sales
of enhanced equipment. EPA proposed
that manufacturers must provide
preliminary enhanced data stream
information three months preceding
model introduction, with final data
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stream information to be released three
months after model introduction.

Summary of Comments: Some
manufacturers argued that EPA lacks the
authority to mandate that they provide
enhanced equipment or information to
the entire vehicle maintenance industry
concerning “‘special” or “‘enhanced”
data streams or tools. Several
manufacturers commented that the
statute requires information be made
available, not enhanced diagnostic tools.
They stated that although such
information may be provided by
manufacturers to their franchised
dealers, it isn’t necessary to make use of
OBD systems or to effectuate emissions
control system diagnostics or repair.
The manufacturers and NADA stated
that a majority of franchised dealers
make substantial monetary investments
to purchase and train their technicians
to use enhanced diagnostic equipment.
They argued that EPA must not
promulgate a regulation which would
undermine these investments and in
doing so place dealers at a competitive
disadvantage with other segments of the
vehicle maintenance industry.

According to Chrysler, the initiative
for the company to invest in creating
enhanced equipment is to ensure the
economic viability of its dealerships.
Without this incentive, Chrysler
believes that such equipment will likely
not be developed.

Several manufacturers asserted that
reprogramming capability and
proprietary non-emission-related
information are an integral part of their
enhanced diagnostic equipment. They
argued that the design, development
and distribution of a separate tool with
only emission-related capabilities
would be an unnecessary and costly
burden for manufacturers.

They also noted that service
information contained in manufacturer
tools is similar to that which is
contained in its service manuals, TSBs,
recall notices, and other information
which will be made available to the
public through the various mechanisms
proposed in the NPRM regarding service
information availability.

Ford noted that nearly half of all its
dealers do not have its Service Bay
Diagnostic System (SBDS). Therefore,
Ford believes dealers have no advantage
in this area.

Ford expressed several concerns over
any regulation that would require their
SBDS to be made available to the
aftermarket: (1) higher likelihood that
improper calibrations could be installed
on vehicles since manufacturers have no
control over independent facilities; (2)
the reprogramming capabilities of this
equipment would provide a powerful

tool for aftermarket performance
companies and competitors to reverse
engineer the emissions control system
which could result in tampering; (3)
unauthorized or incorrect calibrations
would increase manufacturer liabilities
in failing government in-use compliance
programs and customers failing I/M
programs; and, (4) providing a tool
which has the capability to reprogram
the control module may make it
impossible for manufacturers to meet
EPA’s tampering prevention provisions.
(These issues are addressed in the
recalibration/reprogramming section
below.)

Several manufacturers stated that
generic scan tools will provide the
means by which the aftermarket
industry can get very specific support
for diagnosis and repair of emission-
related systems and components. While
Ford indicated it understands the need
for generic tools in the aftermarket
arena, it expressed concern that they
provide adequate and accurate
information and repair capabilities.
Manufacturers asserted they cannot be
held either directly or indirectly liable
if such generic tools incorporate
diagnostic protocols which could
potentially result in misdiagnosis and/
or unnecessary repairs. Further, they
believe it would not be reasonable to
require manufacturers to review and
approve aftermarket diagnostic tools.
Ford suggested that the manufacturers
of aftermarket generic diagnostic tools
assume full responsibility for the
accuracy and completeness of their
equipment and software, and that EPA
enforce necessary sanctions if
deficiencies are identified which result
in improper diagnostics or repairs.

Toyota Motor Corporation (Toyota)
commented that manufacturers should
sell enhanced diagnostic tools to all
persons who want to purchase them.
However, Toyota indicated that contrary
to EPA’s proposal, such tools could not
be sold to the aftermarket at the same
price they are provided to franchised
dealers, since the cost of establishing
new trading routes and a handling
system would increase the price of
equipment to independent technicians.
As a result, Toyota commented that if
the Agency decides that the selling price
from manufacturers to dealers must be
the same as that to independent
facilities, it would have to greatly
increase the price to its franchised
dealers.

The Automotive Service Industry
Association (ASIA) commented that
while EPA’s proposal that
manufacturers’ enhanced diagnostic
equipment be made available to the
aftermarket at the same price it is made

available to franchised dealers has
merit, limiting access to such
manufacturer equipment alone will
prove too costly and cumbersome for
small repair facilities. ASIA asserted
that under EPA’s scenario, a small
business currently servicing three lines
of motor vehicles would be required to
purchase three separate hardware/
software systems if that business wishes
to continue servicing its current
customer base. According to ASIA, the
cost of purchasing three individual
systems (at a minimum estimated cost of
$40,000 per unit) would force that
repair facility to either significantly
increase prices or limit the types of
vehicles serviced.

ASIA stated that this impact runs
contrary to the intent of section
202(m)(5) as envisioned by Senator John
Chafee, who stated during the floor
debate that *‘the purpose of the
amendment is to make sure the
diagnostic equipment, the manuals, the
techniques are available to, in effect, the
local gas stations so they they will be
more convenient for the automobile
owner * * *” Cong. Rec. S3272 (March
27, 1990). ASIA noted that then Senator
Gore later added “‘we want the
[manufacturers] to provide information
which will allow competition in the
aftermarket and allow small business
operators to get in the repair business.
Otherwise, you force vehicle owners to
go only to the major automobile
manufacturers’ place of business.
Consumers get frustrated; they have
long waits; they have to pay high
prices.” Cong. Rec. S3272 (March 27,
1990). Therefore, ASIA asserted that to
ensure independent facilities have the
ability to service a range of vehicle
makes, EPA should require that all
diagnostic information provided to
manufacturers of tools for vehicle
manufacturers should be made available
to the aftermarket. In doing so, ASIA
believes that EPA would provide small
businesses with the option of
purchasing individual manufacturer
diagnostic tooling systems or a single
aftermarket system that possesses
diagnostic capabilities for a variety of
vehicle models.

One independent technician
acknowledged that manufacturers
deserve protections that may assist them
in securing a return on their investment
in equipment. To remedy concerns of
the manufacturers, the commenter
suggested that the manufacturers make
known all of the information that is on
the data stream to the aftermarket
equipment manufacturers. These
manufacturers could, through their own
research, determine what diagnostic
routines warrant investment to develop
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and market. The commenter also
expressed concern over the cost of
enhanced equipment. According to the
commenter, any such equipment that
costs more than $3,000 should be
considered unavailable to independent
technicians.

APAA commented that manufacturers
will be correcting emission and
driveability problems through the use of
reprogramming tools. Without access to
generic tools that perform the same
function, APAA believes independent
technicians will be unable to purchase
manufacturer enhanced tools due to
their high cost and will be in the
unenviable position of being dependent
on their biggest competitor, i.e.,
dealerships, for reprogramming services
which are critical to emission repairs.
APAA further noted that some
manufacturers could not guarantee that
their franchised dealers would provide
reprogramming services to independent
technicians in a timely manner.

One commenter noted that unlike
dealers with enhanced tools,
independent technicians with generic
tools only receive malfunction codes
which are insufficient to diagnose a
fault. According to the commenter, this
increases the time it takes to make a
repair and the cost.

Aftermarket commenters indicated
that independent technicians need
access to diagnostic tools and
equipment at the same time such tools
and equipment are provided to
dealerships.

Analysis of Comments: Contrary to
manufacturer assertions, EPA believes it
has the authority to require
manufacturers to provide their
enhanced diagnostic tools, because such
tools contain important information that
may be necessary for making emission-
related repairs. Section 202(m)(5) of the
Act is clear that if such information is
provided either directly or indirectly to
dealers, it is not covered by the
confidentiality protection of section 208
and, therefore, must be provided to
aftermarket technicians if it is
information for making or diagnosing
emission-related repairs. There is little
guestion that the information provided
by these tools is likely to increase the
ability of a technician to diagnose and
make appropriate repairs to vehicles
and to make such diagnosis and repairs
in considerably less time than it would
take without such information. The
legislative history clearly indicates that
availability of diagnositc equipment was
considered by Congress. Moreover, the
legislative history clearly shows an
intent that if dealerships have access to
information that would allow relatively
quick and low-cost diagnosis and repair

of vehicles, then the aftermarket should
have access to the same information.
Moreover, to the extent these advanced
diagnostic tools may contain
considerable information for making
emission-related diagnoses and repairs
that are not contained in written
performance manuals and updates, the
information contained in these tools is
clearly covered by this rule.

Regarding Chrysler’s argument that
enhanced diagnostic tools have been
developed to assist the economic
viability of dealerships, it must be noted
that a major reason for developing these
tools has been to increase the ease and
decrease the cost and time of repair for
manufacturers’ vehicles, which
increases customer satisfaction. To the
extent the wider availability of this
information further increases ease of
repair, then customer satisfaction is
likely to increase further. Moreover, to
the extent manufacturers wish to assist
the economic viability of dealerships by
preventing access by aftermarket
technicians to emission-related
information, that is exactly the type of
behavior that section 202(m)(5) was
designed to prevent.

To the extent manufacturers comment
that this regulation will force them to
either build different types of enhanced
diagnostic equipment or to divulge
certain information not otherwise
required, EPA believes that
manufacturers will have to make cost-
related determinations regarding how to
meet this requirement. If any costs are
necessary to ensure that emission-
related information is provided to the
aftermarket to the extent it is provided
to dealerships, then section 202(m)(5)
requires that such costs be incurred.
Moreover, Ford’s statement that some of
its dealers do not have access to its
SBDS system, and that therefore the
aftermarket should not have access to
the information in that system, is not
consistent with section 202(m)(5). The
fact that Ford dealerships could choose
to avail themselves of this information
dictates that aftermarket technicians
must have such a choice.

In general, statements of
manufacturers regarding the complexity
of control strategies and diagnostic
information support the need for this
information to be made available. The
aftermarket must have access to this
type of information precisely because
vehicle repair has become such a
complex and intricate procedure.
Without such information, aftermarket
technicians would be operating under a
significant disadvantage compared to
dealerships.

Providing such tools to the
aftermarket should not unfairly

jeopardize the economic viability of
dealerships. Dealerships already have
access to these tools and to
manufacturer training and other
opportunities not provided to the
aftermarket.

Nevertheless, EPA is not requiring
manufacturers to make their enhanced
diagnostic equipment available to the
aftermarket. The primary reason being
that the cost of purchasing such
equipment for more than twenty
manufacturers would be cost-
prohibitive for most, if not all,
independent technicians. The total cost
would likely make the equipment
practically unavailable to independent
technicians.

However, manufacturers are required
to ensure that the underlying emission-
related information contained in their
enhanced diagnostic equipment is
provided to the aftermarket in a
reasonable manner. Manufacturers are,
therefore, required either to make their
advanced diagnostic tools and
equipment available at a reasonable cost
to independent technicians or to make
available to aftermarket tool and
equipment companies any and all
information, except calibrations and
recalibrations, needed to develop and
manufacture generic tools that can be
used by independent technicians to
diagnose, service and repair emission-
related parts, components and systems.

Section 202(m)(5) states that
information for making emission-related
diagnosis and repair that is made
available either directly or indirectly to
dealerships must also be made available
to the aftermarket. Any such
information provided to dealerships is
not proprietary as defined in the CAA.
Much of the service and repair
information made available to
dealerships is done so by its
incorporation into diagnostic tools and
equipment. To ensure that independent
technicians have the same or similar
capabilities, manufacturers are required
to either provide the information
necessary to make such tools and
equipment to tool and equipment
companies or to make manufacturer
tools and equipment available at a
reasonable cost (i.e., sold competitively
in the marketplace). The reasonable cost
requirement is necessary to ensure that
the tools and equipment are “‘available”
to the aftermarket.

EPA is not requiring that information
provided indirectly to dealerships be
provided directly to aftermarket
technicians. Where such information
contains proprietary materials, EPA is
only requiring that such information be
provided to aftermarket technicians in
the same manner that it is provided to
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dealerships. Manufacturers may require
that tool and equipment manufacturers
to whom such information is provided
agree to ensure that such information
remains proprietary.

EPA recognizes that manufacturers
cannot exert sufficient control over tool
and equipment manufacturers to ensure
that generic tools and equipment
properly incorporate diagnostic
information. Therefore, the Agency will
not hold manufacturers responsible for
the tools and equipment produced by
other companies.

As discussed in the section on
reprogramming, manufacturers may sell
their own reprogramming tools to
independent technicians, rather than
having such information provided by
aftermarket tool and equipment
companies, if the price of such tools is
reasonable.

Manufacturers may, if they wish, also
sell their enhanced diagnostic
equipment and/or provide the
information necessary to build
reprogramming tools to aftermarket tool
and equipment companies. The sale of
manufacturer enhanced diagnostic
equipment for a reasonable cost would
be sufficient to comply with the
requirements for enhanced diagnostic
information under these regulations.

Vehicle manufacturers are required to
make emission-related diagnostic and
service information utilized by
aftermarket tool and equipment
companies available to such companies
no later than the date of model
introduction. This will allow adequate
time for such companies to incorporate
the information into generic tools and
make it available to independent
technicians in a timely manner. Revised
information is required to be provided
to aftermarket tool and equipment
companies as it becomes available.

EPA Decision: Manufacturers are
required to make available to
aftermarket tool and equipment
companies any and all information,
except calibrations and recalibrations,
needed to develop and manufacture
generic tools that can be used by
independent technicians to diagnose,
service and repair emission-related
parts, components and systems.

In the alternative, manufacturers may
sell their enhanced diagnostic
equipment to aftermarket technicians
for a reasonable price. The sale of
manufacturer enhanced diagnostic
equipment for a reasonable cost would
be sufficient to comply with the
requirements for enhanced diagnostic
information under these regulations.

As to emission-related diagnostic and
service information utilized by
aftermarket tool and equipment

companies that make generic tools
which perform the same or similar
functions as those provided by
manufacturers to their dealerships, the
Agency believes that such information
should be provided at the time of model
introduction. This will allow adequate
time for its incorporation into tools and
equipment.

J. Recalibration/Reprogramming

Statement of Proposal: EPA proposed
that, consistent with the Act, “‘all
information” needed to make emission-
related repairs be made available to the
automotive service industry, including
recalibration information. An engine
calibration is the set of instructions the
computer module uses for operating
many of the engine systems (e.g., fuel
and ignition). These instructions are
made up of preset values and algorithms
that are located in a computer chip.
Recalibration is the act of revising the
preset values and/or algorithms for an
existing engine calibration in a
particular vehicle model/engine
configuration. Reprogramming is the act
of installing a ““new’” engine calibration
(i.e., arecalibration) into the module of
a specific vehicle.

Summary of Comments:
Manufacturers asserted several reasons
why they should not be required to
make available recalibration information
or reprogramming capability: (1)
Recalibrations are saleable parts and not
“information” within the meaning of
section 202(m)(5) of the CAA; (2)
reprogramming is not a repair action; (3)
reprogramming is not ‘‘necessary”’
information; (4) reprogramming is not
“emission-related”; (5) recalibration and
reprogramming information are
proprietary information protected under
section 208; (6) the CAA does not
require manufacturers to make available
engine calibration information for
aftermarket parts manufacturers to
effectively design emission-related
parts; (7) providing reprogramming
capabilities to independent technicians
would impair the manufacturer’s ability
to maintain tamper resistant systems; (8)
independent technicians would be
unable to understand the intracacies of
each of the different manufacturer
systems; and (9) the potential for
problems, such as increased emissions,
poor vehicle performance, and warranty
and recall liability that could result
from the release of recalibration
information. Manufacturers asserted
that aftermarket service providers could
take vehicles to franchised dealerships
to have them reprogrammed.

In contrast, the automotive
aftermarket unanimously cited the need
for independent technicians to have the

capability to perform reprogramming.
They commented that any procedure
that has the effect of limiting the ability
of independent technicians to make
repairs is contrary to the CAA and
Congressional intent. They further
questioned EPA’s authority to allow
recalibration information to be within
the exclusive province of dealers on the
basis that that was not the intent of
Congress. According to the commenters,
if the aftermarket is not allowed to
perform reprogrammings, the
aftermarket will gradually be removed
from performing emission-related
repairs, including driveability repairs.

Some commenters stated that the only
useful information to aftermarket parts
manufacturers would be access to
underlying recalibration information.
APAA commented that engine
calibration information is required for
the effective production and testing of
replacement parts. The Specialty
Equipment Manufacturer’s Association
(SEMA) asserted that although
aftermarket parts manufacturers would
not necessarily need direct access to
manufacturer proprietary information,
some type of secure access to
manipulate calibrations in developing
and testing aftermarket parts will be
essential to the survival of the
independent parts and service industry.
They argued that by not allowing such
access, EPA would put some people out
of business by eliminating the ability to
make modifications to vehicles.

Aftermarket comments asserted that
the marginal risk of tampering could be
addressed by various methods,
including restricting how recalibrations
are performed (e.g., using a modem link
to receive recalibration information) or
specifying qualifications which all
technicians must meet to obtain
recalibration data.

Analysis of Comments: EPA disagrees
with the commenters that recalibration
information is a part. There are several
reasons for the Agency’s position on this
issue. First, service people do the
reprogramming, not parts departments.
Second, one doesn’t need to order the
“part,” it is in the diagnostic machine
and just needs to be downloaded. Third,
there are no parts cost for “installation,”
only service costs. Fourth, entering a
recalibration does not physically change
a vehicle, only the data (information) on
the computer. Fifth, in their comments,
manufacturers refer to recalibrations as
“information.” 13 Sixth, parts can be
sent to a mechanic via, e.g., UPS, as they

13 For example, Chrysler Corporation Response to
EPA Request for Supplemental Comments on OBD
Systems, June 28, 1992, and Ford Motor Company
Written Comments, July 31, 1992.
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are sent to a dealer by a manufacturer,
or as a dealer can send to a mechanic.
However, reprogramming can only
occur at a dealership or other facility
which has the necessary equipment to
perform a reprogramming event. In
addition, the change made to a vehicle
by reprogramming is a change to *‘data”
within the vehicle. In effect, the tool is
communicating with the computer in
the vehicle, telling it to do something
different. This appears to be
information.

Finally, though parties may argue
whether the data being downloaded into
the vehicle is a “part” or “information”
or both, it is clear to EPA that the
current situation, in which dealerships
can make manufacturer-suggested
repairs to vehicles using data provided
by manufacturers to dealerships, but not
to independent technicians, is exactly
the type of situation that Congress
intended to be rectified by section
202(m)(5).

EPA believes that reprogramming is a
repair action. The entire purpose of
reprogramming vehicle computers is to
“repair’ certain problems discovered in
the vehicles. EPA believes that the key
issue is whether independent service
providers are being prevented from
doing what dealerships are allowed to
do due, in part, to lack of information.
EPA believes that reprogramming events
should be considered repairs under the
statute, especially since such
reprogramming is being done as a result
of recommendations offered by a
manufacturer in order to change some
aspect of the vehicle that the
manufacturer believes was initially
incorrectly produced.

Both Ford and Chrysler state that
reprogramming information is not
“needed’ as that word is used in section
202(m)(5).14 Yet, even presuming, for
the sake of argument, that EPA should
only mandate disclosure of emission-
related information that is
“necessary,” 15 no manufacturer makes
clear how such information is not
necessary to accomplish the
reprogramming of the vehicle. Whether
the vehicle is reprogrammed by a dealer
or an aftermarket technician, the repair
person must have the information to
make the repair. EPA does not believe
that the **instructions” for making
emission-related diagnosis and repairs
is limited to “‘go see your local dealer.”
The information necessary to make the

14 0One reason they give is that such information
is not emission-related. We discuss this issue
below.

15The term “needed” does not modify the clause
referring to “‘such other information including
instructions for making emission related diagnosis
and repairs.”

repair must be in the possession of the
aftermarket to the same extent it is in
the possession of dealers.

Moreover, as EPA is only requiring
information to be produced regarding
recalibrations offered by a manufacturer,
it is hard to understand how such
reprogramming events would not be
“necessary’’ events to repair the vehicle.
A manufacturer would presumedly not
offer such recalibrations unless it found
a feature of the vehicle that it felt
needed to be changed.

The Agency disagrees with statements
that reprogramming is not ‘“‘emission-
related.” Though certain reprogramming
events may have no emission-related
effects, EPA believes that numerous
reprogramming events will have such
effects. First, the docket indicates that
certain calibrations are directly
intended to fix problems related to the
emissions of the vehicles. Though these
calibrations may be covered in a
manufacturer’s warranty, there is no
assurance that a proper recalibration
will occur during the warranty period.
Thus, providing independent
technicians with the ability to provide
such reprogramming would not be an
unnecessary endeavor.

In addition, recalibrations to fix
driveability problems will also have
emission-related effects. As discussed
elsewhere, “emission-related” repairs
are not limited to repairs of the emission
control system or repairs necessary to
make use of the OBD system.

As EPA discusses above in the section
on the definition of “‘emission-related,”
the correction of driveability problems
can often have an emissions impact.
This potential for increased emissions is
heightened when cumulative
recalibrations occur within an engine
family. Therefore, EPA is requiring that
all reprogramming events that are
emission-related, as that term is defined
above, including reprogramming actions
occurring for primarily reasons of
drivability, must be made available to
independent technicians.

Contrary to comments made regarding
recalibration information being
proprietary, the Agency believes that
where a manufacturer provides such
information to some or all of its dealers,
such information cannot be considered
proprietary under section 202(m)(5).
The Act specifically requires that any
information provided directly or
indirectly to dealerships must also be
provided to anyone who services or
repairs vehicles.

Contrary to manufacturer arguments
that dealership employees don’t receive
recalibration data because they can’t see
it due to the form in which it is
provided to them, EPA believes that

where a manufacturer provides
dealerships with machines that hold
such information or can disseminate
such information and where these
machines allow dealerships to use such
information to repair vehicles, such
information is being provided indirectly
to dealerships, and thus must be made
available to independent technicians in
a similar manner.

In response to Ford’s comment that it
opposes any requirements which
mandate that it make available all
detailed emissions recalibrations, EPA
is only requiring that reprogramming
capability be made available, not direct
calibration codes. As discussed below,
EPA does believe that the internal
computer codes within the vehicle
control modules are proprietary, as such
material is not released to dealerships.
EPA, therefore, is not requiring direct
disclosure of the recalibration data
itself. EPA does not believe that
manufacturers should be forced to
provide unprotected proprietary
information directly to aftermarket
technicians merely because it has
provided such material indirectly to its
dealers, especially where such
information is provided to dealers in a
protected fashion, such that even the
dealers could not assess the underlying
information. Some manufacturers have
gone to considerable lengths to prevent
direct disclosure of this information
even to its dealers; therefore, EPA will
not require such information be
provided directly to the aftermarket.

Rather, EPA is allowing the
manufacturers to indirectly provide this
data to independent technicians in the
same or similar fashion as they provide
this data to dealership technicians by
offering independent technicians
reprogramming capabilities to the same
extent manufacturers offer such
capabilities to their own dealers. This
will help ensure that independent
technicians remain competitive with
dealerships as intended by section
202(m)(5).

EPA agrees with comments from the
aftermarket that, based on the language
of section 202(m)(5) of the CAA and its
legislative history, Congress intended
independent technicians to have all the
information necessary to make
emission-related repairs, including
reprogramming capabilities, that are
available to dealerships or others.
Congress wanted to ensure the
continuation of a competitive
marketplace, thereby providing
consumers with an option as to where
to have their vehicles serviced. In
addition to the reprogramming
capability, manufacturers will also be
required to publish information as to
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when recalibrations are issued, since
such information can impact other
repairs. Also, EPA expects that some
independent technicians will not want
to obtain reprogramming capability, but
will want to know when such service is
necessary so that they can take vehicles
to the dealerships for such service or
refer customers to seek dealership
service on their own.

EPA also agrees with comments
indicating that there are significant
practical competitive disadvantages to
the aftermarket if only dealers can
reprogram and that, in the future, many
vehicle functions may be controlled
through recalibration data. Also, unless
a secure means for the aftermarket to
obtain reprogramming is found, a
substantial amount of maintenance and
repairs could be channeled to
dealerships who would have a
significant information advantage.

The Agency agrees that manufacturers
that do not provide reprogramming
capabilities to their dealers through the
use of electronically eraseable computer
chips and do not provide recalibration
information to other parties do not have
to provide recalibration information or
reprogramming capability to
independent technicians.

The Agency agrees with the
manufacturers that section 202(m)(5)
does not require manufacturers to
provide calibration, recalibration or
design information to aftermarket parts
manufacturers. The purpose of this
provision is to ensure that independent
technicians have access to information
needed to service and repair vehicles,
thereby ensuring consumers with
freedom of choice in where to take their
vehicles for repairs. See Statement of
Senator Gore, 136 Cong. Rec. S3271-2
(March 27, 1990) (“‘If we are going to
mandate a new onboard diagnostic
system, we must give consumers the
freedom to choose where they will go to
have these systems maintained and
repaired.” [emphasis added])
Manufacturers are only required to
provide reprogramming capabilities to
persons who service and repair vehicles,
i.e., independent technicians. They are
not required to provide recalibration
information to other parties.

EPA disagrees with the assertion from
aftermarket commenters that section
202(m)(5) is intended to provide for the
release of calibration or parts
specification information to parts
manufacturers. Nothing in the language
of the statute itself or in the legislative
history indicates that Congress was
interested in assuring access and
information for the manufacture of
aftermarket parts. On the contrary, the
legislative history speaks only of the

need to ensure equal access for vehicle
repair facilities. The language was
clearly meant to ensure that such repair
facilities have equal information to
make emission-related diagnosis and
repairs as have the manufacturers’
dealerships.

This is why the Congress limited the
coverage of section 208(c) (providing
that trade secrets need not be made
available) to information not provided
to dealerships. There is no information
indicating that underlying computer
data is provided to dealerships. In fact,
as discussed above, manufacturers have
attempted to protect such information
from disclosure. Though the language of
section 202(m)(5) does refer to any
information provided directly or
indirectly to dealers, EPA does not
believe that Congress intended to
require that information provided to
dealers only indirectly, and using secure
methods, must be provided directly,
without protection, to aftermarket parts
dealers. The legislative history clearly
shows that Congress had no intention of
requiring the release of proprietary
information. In fact, the House Report
specifically gives as its reason for the
trade secrets language the fact that ‘‘the
computer software can include very
sensitive data.” House Report at 306. In
short, section 202(m)(5) was designed to
ensure information already in the public
domain was given to all repair
providers; it was not designed to expose
manufacturers to the divulgence of their
most sensitive proprietary information.

Further, EPA has received no
information that this information is
needed by repair personnel to repair
vehicles. There has been no information
showing that repair personnel need to
see underlying computer codes in order
to fix vehicles. This is evidenced by the
fact that there have been many
comments indicating that service people
have no use for such underlying
information and would likely not know
how to use it if they had access to it.

Aftermarket parts manufacturers
commented that engine calibration
information is required for the effective
production and testing of replacement
parts to ensure that they will meet the
exacting needs of both current and
future engines. Even presuming that this
allegation is true, this regulation does
not prevent parts manufacturers from
obtaining such information. Parts
manufacturers can enter into any
number of special arrangements with
the manufacturers to obtain the desired
information. Further, parts
manufacturers will be able to make parts
in the same manner as they always
have.

Parts manufacturers have been
making such parts for many years, even
as vehicles have become more and more
complicated. Though the introduction
of OBD will continue the trend of
making cars more complex and,
therefore, require manufacturers and
aftermarket parts manufacturers to meet
more exacting standards, it does not
require a new regime for providing
information for the manufacture of
replacement parts. Nor does section
202(m)(5) require such a new regime.

Vehicle manufacturers expend
substantial resources to develop these
intricate programs. Manufacturers may
be justified in their hesitance to allow
such information to be freely
distributed, especially without proper
arrangements. Congress could have
extended the reach of section 202(m)(5)
to include parts manufacturers. It did
not. Given the fact that aftermarket parts
manufacturers appear to need
information of a more proprietary nature
than that of aftermarket repair
personnel, it appears that EPA would be
going beyond Congressional intent in
requiring that such information be
provided.

Moreover, SEMA states that the
aftermarket industry needs underlying
recalibration information to be capable
of modifying existing programs on
vehicle computer chips. It is just these
changes to computer calibrations that
trouble manufacturers and also trouble
EPA. Where a single entity, the
manufacturer, is responsible for
programming and updating the vehicle
computer, it is relatively easy to
determine which computer calibration
is on, or should be on, a vehicle.
Manufacturers go through a rigorous
mandatory certification process to
assure EPA of emission compliance of
their various calibrations over the useful
life of their vehicles. When various part
manufacturers are changing calibrations
to meet the needs of their parts, then it
is more difficult to determine what the
proper calibration of the vehicle should
be. Moreover, if a subsequent repair
person repairs the same vehicle using
the instructions generally appropriate
for such a vehicle, such a subsequent
repair may result in unintended
consequences that could impair the
emissions (or drivability) performance
of the vehicle, especially if the new
aftermarket calibration is not made
obvious to the subsequent repair person.
Also, such aftermarket recalibrations
may prevent the manufacturer from
instituting later recalibrations on the
vehicle, because the newest
manufacturer recalibration may be
inconsistent with the aftermarket part.
Finally, such aftermarket recalibrations
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could possibly constitute tampering,
depending on the emissions result of the
recalibration. (This is also true for
manufacturer recalibrations; however, if
manufacturers are the only parties
issuing recalibrations, such problems
are easier to enforce.) This is not to say
that EPA intends on preventing such
aftermarket recalibrations or even
manufacturer recalibrations. However, if
EPA’s concerns regarding the emissions
result of such recalibrations increase as
it receives further data on the subject,
EPA may determine that certain steps
must be taken (possibly in the form of

a mandatory certification program) to
ensure that recalibrations are consistent
with the Act and to preserve emission
performance of vehicles.

One of the more frequently cited
comments by the manufacturers was
that reprogramming should be restricted
to dealerships for reasons of security.
However, EPA received no evidence
that tampering is necessarily less likely
to occur if reprogramming is limited to
dealership employees, which according
to NADA constitute more than one
million individuals (including one-third
of all technicians) at over 23,000
dealerships nationwide.

The Agency believes that if the
appropriate security measures are
instituted for reprogramming, the risk of
tampering would be virtually the same
for independent technicians and
dealership employees.

EPA questions manufacturer
comments to the effect that they can
ensure the security of recalibration
information as long as it is provided
only to dealerships. The manufacturers
failed to provide any data from prior
actions against dealerships to
substantiate the assertion that
manufacturers can prevent their
dealerships from engaging in undesired
activities. Also, EPA is not forbidding
manufacturers from using contractual
and other arrangements to protect
against inappropriate use of the
reprogramming equipment.

EPA is encouraged that the
aftermarket industry recognizes that as a
result of providing independent
technicians with reprogramming
capabilities there is some concern over
the potential for tampering. EPA also
appreciates the many suggestions made
by the aftermarket to reduce the
potential for tampering. However, EPA
believes that manufacturers should be
allowed to develop and implement the
systems which they believe are most
secure, such as encryption systems,
taking into consideration the amount of
reprogramming they perform and
available technology. If EPA
subsequently determines that security

and tampering concerns develop into a
problem due to the release of this
information, EPA may require other
measures to limit tampering and to
prevent emissions increases.

EPA disagrees with comments
regarding the inability of independent
technicians to correctly perform
reprogramming. First, the new
electronic systems are too complex for
independent or any other technicians to
indiscriminately alter. Second, based on
EPA observations, reprogramming
according to manufacturer instructions
is not a difficult task. Procedures could
be easily detailed in manufacturer repair
manuals as they typically are for other
repairs. Therefore, any training need to
perform reprogramming should be
minimal. If manufacturers believe that
extra training is necessary prior to
technicians performing reprogramming,
then they should make available
whatever training materials they believe
are necessary to ensure that
independent technicians can properly
perform reprogramming.

EPA believes that manufacturer
concerns over warranty and recall
responsibilities for vehicles that might
be recalibrated improperly by
independent technicians are unfounded.
Manufacturers will be in control of the
process by which reprogramming is
provided. In addition, as discussed
earlier, the task of reprogramming is not
difficult.

EPA believes that any increasing
danger of undetectable tampering would
be more a result of the proliferation of
reprogrammable computer chips than it
is a result of who repairs vehicles. The
proliferation of reprogrammable
computer chips is in the control of the
manufacturers who can elect not to use
reprogramable chips or who can provide
many other safeguards short of a
permanent bar against reprogramming
by aftermarket technicians. This
possibility of increased tampering may
also provide an incentive for
manufacturers to minimize the amount
of manufacturer-ordered reprogramming
that occurs.

In addition, EPA never indicated that
manufacturers would be responsible for
reimbursing owners or independent
technicians for reprogramming
performed outside a dealership. EPA
also has a difficult time understanding
how allowing independent technicians
to perform reprogramming
recommended by the manufacturer
would be a disincentive for owners to
seek future emission-related repairs,
since almost all manufacturer
commenters indicated that such repairs
occur during the warranty period and

are, therefore, likely to be performed by
dealerships.

EPA believes that GM’s comments
mis-state the competitiveness concerns
of a level playing field expressed by
Congress. With the advent of eraseable
computer chips, dealers can perform
reprogramming in minutes, while
independent technicians, if forced to
return a vehicle or its module to a dealer
for reprogramming, would be at a
significant time and cost disadvantage.
According to one manufacturer, it is
difficult to predict how long an
independent technician would have to
wait at a dealership to have a
reprogramming event performed on a
vehicle brought in by the independent
technician. The manufacturer indicated
that an independent technician might
have to wait four to five days.

EPA agrees with the aftermarket
commenters that forcing independent
technicians to return computers to
dealers for reprogramming requires
excessive manpower, would result in
loss of income due to delays, is onerous
and unnecessary. In addition, the
Agency believes that requiring
independent technicians to do so does
not constitute access to repair
information as conceived by Congress in
section 202(m)(5) of the CAA.

EPA agrees with the example
provided by an aftermarket commenter
regarding one of the differences to
independent technicians as to the
difference between replaceable
computer chips and eraseable computer
chips and any requirement that
independent technicians return an
electronic control module (ECM) to a
dealer for reprogramming. Where an
independent facility buys a computer
chip from a dealer, the vehicle remains
operable while the repair facility
searches for the part, orders the part,
and transports the part. However, if an
independent facility would have to
remove the computer from a vehicle and
take it to an authorized dealer to have
it reprogrammed, the affected vehicle is
not operable. Even ignoring the
potential for lack of cooperation by a
dealership to provide reprogramming,
the cost to independent technicians and
the inconvenience to their customers
could be substantial.

There is also concern, as expressed by
ETI and others about the damage that
could result from transporting exposed
electronic parts, which are very
sensitive to static electricity, physical
damage, and fluids, including water. As
ETI noted, a computer module that
starts out needing only a reprogramming
service may need replacement simply
because it was transported to a dealer
and damaged along the way.
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EPA Decision: EPA has determined
that recalibrations are information
covered under section 202(m)(5) if they
are provided to dealerships to
reprogram vehicles. EPA recognizes that
this information is not visible to the
dealerships and is provided for the
purpose of allowing dealers to perform
reprogramming. EPA believes that
allowing manufacturers to provide
similar reprogramming capabilities to
independent technicians (and not the
recalibrations themselves) comports
with the language and intent of section
202(m)(5).

Effective December 1, 1997,
manufacturers are required to:

(1) make available to independent
technicians all emission-related
reprogramming events (including
driveability reprogramming events that
may affect emissions) that were issued
prior to December 1, 1997, by
manufacturers and made available to
dealerships for MYs 1994 through 1997;
and

(2) for reprogramming events that are
issued on or after December 1, 1997,
make available to independent
technicians all emission-related
reprogramming events (including
driveability reprogramming events that
may affect emissions) issued by
manufacturers for 1994 and later MY
vehicles at the same time they are made
available to dealerships.

For each MY, reprogramming need
not be provided for recalibrations
performed prior to vehicles entering the
stream of commerce (i.e., sale to first
purchaser).

If a manufacturer can demonstrate, to
the satisfaction of the Administrator,
that hardware would have to be
retroactively installed on vehicles to
meet security measures implemented by
the manufacturer, the manufacturer may
request a waiver from the
reprogramming requirements for model
years 1994 through 1996.

EPA is providing manufacturers until
December 1, 1997, to adopt and
implement security measures, such as
encryption or other measures, that
address tampering concerns and
concerns regarding proprietary
information. This leadtime will also
allow manufacturers to work out
logistical issues related to making
reprogramming available to the
potentially large numbers of
independent facilities that may be
interested in receiving this capability.
Though EPA is allowing security
measures to be implemented by
manufacturers, such measures are not
being required by these regulations. EPA
believes that manufacturers are best able
to determine the extent to which the

release of this information will endanger

the proprietary nature of the underlying
information and/or potentially lead to
tampering.

Any method adopted by a
manufacturer by which reprogramming
will be made available to independent
technicians cannot impose a significant
burden on independent technicians
beyond that experienced by dealerships.
For example, manufacturers can sell
reprogramming tools directly to
independent technicians or enter into
agreements with aftermarket tool
companies whereby the manufacturers
provide the tool companies with the
information necessary to build
reprogramming tools. In conjunction
with one of these options,
manufacturers could transmit
reprogramming events directly to
independent technicians by modem
from a main frame or provide them with
CD ROMs. The use of a main frame to
make reprogramming available would
enable manufacturers to monitor certain
data, such as who is performing
reprogramming and the type of
reprogramming that is being requested.
In formulating its method of making
reprogramming available to
independent technicians, a
manufacturer may request to meet with
EPA to discuss whether the method
comports with the requirements of this
rule. In the context of avoiding a
significant burden on independent
technicians, EPA notes that a
manufacturer reprogramming-only tool
should be compatible with generic
portable computers (PCs), or other
technology in widespread use in the
future, so that independent technicians
are not required to purchase numerous
types of PCs to access each
manufacturer’s reprogramming tools.

EPA is concerned that there may be a
risk of increased tampering with the
OBD system once it is integrated with
the I/M test. However, EPA believes that
the manufacturers have sufficient
incentives to adopt measures that
maximize security and protect the OBD
system from tampering. At this time,
therefore, EPA is not requiring that
manufacturers adopt security measures.
If there is evidence of tampering that
can’t be prevented through EPA’s
enforcement authority, EPA may find it
necessary to promulgate more stringent
regulations to ensure that the integrity
of OBD systems is maintained. Such
regulations could include various
options, such as mandatory aftermarket
parts certification, banning eraseable
computer chips, or security measures.

K. Regulatory Flexibility Analysis

Summary of Proposal: The Regulatory
Flexibility Act of 1980 requires Federal
agencies to identify potentially adverse
impacts of Federal regulations upon
small entities. In instances where
significant impacts are possible on a
substantial number of these entities,
agencies are required to perform a
Regulatory Analysis. EPA has
determined that the regulations
finalized today will not have a
significant impact on a substantial
number of small entities. This
regulation will primarily affect
manufacturers of motor vehicles and
motor vehicle engines, a group which
does not contain a substantial number of
small entities.

Summary of Comments: Chrysler
commented that EPA’s conclusion that
an RIA is not required is fatally flawed.
Chrysler asserted that the proposed
regulations will impact over twenty
thousand small businesses, i.e., dealers,
through major effects on their future
business and profitability. Chrysler
stated that dealerships carry costs and
overhead which are not faced by
aftermarket repair shops. Chrysler
believes that any regulation which
diminishes the ability of dealerships to
effectively compete, by lessening their
ability to meet costs imposed by the
nature of the business, clearly
constitutes a significant impact on those
businesses, required to be assessed by
the Administrator by law.

NADA also commented that EPA’s
regulatory impact analysis appears to
have failed to take into account the
significant potential impact its proposed
regulations will have on franchised
dealership service operations. NADA
asserted that several provisions in the
proposed rule will result in potentially
costly anti-competitive impacts on
dealerships. NADA stated its member
dealerships are very concerned that the
EPA proposal will serve to undermine
the franchise relationship that exists
between dealers and manufacturers. The
proposal as written threatens the huge
investments NADA dealerships have
made in equipment, technician training,
and information systems by putting
dealers at a competitive disadvantage
with those segments of the vehicle
maintenance industry who have not
made similar investments. As required
by the Regulatory Flexibility Act, NADA
argued it is incumbent upon EPA to
consider these impacts during the
development of its final OBD rule.
NADA submitted that this is of
particular importance considering the
currently dire economic condition of a
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large number of franchised dealerships
across the country.

Analysis of Comments: This
rulemaking directly affects only vehicle
manufacturers, which are not small
businesses. Therefore, no regulatory
flexibility analysis is necessary. The
secondary effects that these regulations
may have on particular smaller
businesses (i.e., dealerships), which
would not be increases in burden, but
loss of sole access to information,
should be minor. Moreover, these
regulations generally maintains the
status quo that currently exists between
dealerships and independent
technicians. Today'’s regulations should
not greatly affect dealerships or
independent technicians, since the vast
majority of the emission-related
information required by this rule has,
according to commenters, long been
provided voluntarily by the
manufacturers. In its comments
submitted August 13, 1993, Association
of International Automobile
Manufacturers, Inc. (AIAM), for
example, stated that in spite of the fact
that there have been no requirements
mandating the availability of service
information, nearly all manufacturers
have made information readily
available. According to AIAM, the
aftermarket asserts such information is
not available, because they are
unwilling to pay the fair cost of the
information.

Other small businesses (i.e.,
independent technicians) are also not
directly regulated by this rulemaking.
Moreover, according to the statements of
many commenters, any secondary
effects from these regulations are likely
to be minor, as much of the information
required to be made available under this
rulemaking is, according to the
commenters, already available to the
aftermarket.

Aftermarket parts manufacturers,
whose products are not covered by the
information availability requirements of
section 202(m)(5), will be in the same
position following the effective date of
this rule as they were before the
effective date. They will be able to
design, develop and manufacture parts
as before or they can enter into
agreements with the manufacturers to
purchase design specifications.

EPA Decision: A regulatory flexibility
analysis is not required, since there is
no significant impact on affected
entities.

V. Administrative Requirements
A. Administrative Designation

Under Executive Order 12866, [58
Federal Register 51,735 (October 4,

1993)] the Agency must determine
whether the regulatory action is
“significant’” and therefore subject to
OMB review and the requirements of
the Executive Order. The Order defines
“significant regulatory action’ as one
that is likely to result in a rule that may:

(1) have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or,

(4) raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Pursuant to the terms of Executive
Order 12866, OMB has notified EPA
that it considers this a ““significant
regulatory action” within the meaning
of the Executive order. EPA has
submitted this action to OMB for
review. Changes made in response to
OMB suggestions or recommendations
will be documented in the public
record.

B. Impact on Small Entities

The Regulatory Flexibility Act of 1980
requires Federal agencies to identify
potentially adverse impacts of Federal
regulations upon small entities. In
instances where significant impacts are
possible on a substantial number of
these entities, agencies are required to
perform a Regulatory Flexibility
Analysis. EPA has determined that the
regulations finalized today will not have
a significant impact on a substantial
number of small entities. This
regulation will also positively affect
independent repair shops and
mechanics. The standardization
requirements contained in these
regulations will enhance the ability of
independent mechanics to diagnosis
and repair malfunctions.

Therefore, as required under section
605 of the Regulatory Flexibility Act, 5
U.S.C. 601 et seq. | certify that this
regulation does not have a significant
impact on a substantial number of small
entities.

C. Unfunded Mandates Act

Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must

prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in expenditure by State,
local, and tribal governments, in the
aggregate; or by the private sector, of
$100 million or more. Under Section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the action
promulgated today does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local or tribal
governments in the aggregate, or to the
private sector. Therefore, the
requirements of the Unfunded Mandates
Act do not apply to this action.

D. Electronic Copies of Rulemaking
Documents

Electronic copies of the preamble and
the regulatory text of this direct final
rulemaking are available on the Office of
Air Quality Planning and Standards
(OAQPS) Technology Transfer Network
Bulletin Board System (TTNBBS).
Instructions for accessing TTNBBS and
downloading the relevant files are
described below.

TTNBBS can be accessed using a dial-
in telephone line (919) 541-5742 and a
1200, 2400, or 9600 bps modem
(equipment up to 14.4 Kbps can be
accommodated). The parity of the
modem should be set to N or none, the
data bits to 8, and the stop bits to 1.
When first signing on the bulletin board,
the user will be required to answer some
basic informational questions to register
into the system. After registering,
proceed through the following options
from a series of menus:

(T) Gateway to TTN Technical Areas
(Bulletin Boards)

(M) OMS

(K) Rulemaking and Reporting

At this point, the system will list all
available files in the chosen category in
chronological order with brief
descriptions. File information can be
obtained from the “READ.ME” file. To
download a file, the user needs to
choose a file transfer protocol
appropriate for the user’s computer from
the options listed on the terminal.

TTNBBS is available 24 hours a day,
7 days a week except Monday morning
from 8-12 Eastern Time, when the
system is down for maintenance and
backup. For help in accessing the
system, call the systems operator at
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(919) 541-5384 in Research Triangle
Park, North Carolina, during normal
business hours Eastern Time.

E. Paperwork Reduction Act

The information collection
requirements in this rule have been
approved by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.
and have been assigned control number
2060-0104.

Send comments regarding the burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden to
Chief, Information Policy Branch; EPA;
401 M St., S.W. (Mail Code 2136);
Washington, DC 20460; and to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget, Washington, DC 20503, marked
“Attention: Desk Officer for EPA.”

F. Display of OMB Control Numbers

EPA is also amending the table of
currently approved information
collection request (ICR) control numbers
issued by OMB for various regulations.
This amendment updates the table to
accurately display those information
requirements contained in this final
rule. This display of the OMB control
number and its subsequent codification
in the Code of Federal Regulations
satisfies the requirements of the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.) and OMB’s implementing
regulations at 5 CFR part 1320.

The ICR was previously subject to
public notice and comment prior to
OMB approval. As a result, EPA finds
that there is ““good cause” under section
553(b)(B) of the Administrative
Procedure Act (5 U.S.C. 553(b)(B)) to
amend this table without prior notice
and comment. Due to the technical
nature of the table, further notice and
comment would be unnecessary. For the
same reasons, EPA also finds that there
is good cause under 5 U.S.C. 553(d)(3).

VI. Authority

Statutory authority for the proposed
emission standards is provided by
sections 202(a), 202(m), 208(c), 301(a),
and 307(d) of the Clean Air Act, as
amended, 42 U.S.C. 7521(a), 7521(m),
7542(c), 7601(a), and 7607(d).

List of Subjects

40 CFR Part 9

Reporting and recordkeeping
requirements.

40 CFR Part 86

Environmental protection,
Administrative practice and procedure,
Air pollution control, Motor vehicle

pollution, Motor vehicles, Reporting
and recordkeeping requirements.

Dated: July 25, 1995.
Carol M. Browner,
Administrator.

For the reasons set out in the
preamble, 40 CFR chapter | is amended
as follows:

PART 9—OMB APPROVALS UNDER
THE PAPERWORK REDUCTION ACT

1. The authority citation for part 9
continues to read as follows:

Authority: 7 U.S.C. 135 et seq., 136—-136y;
15 U.S.C. 2001, 2003, 2005, 2006, 2601-2671,
21 U.S.C. 331j, 3464, 348; 31 U.S.C. 9701; 33
U.S.C. 1251 et seq., 1311, 1313d, 1314, 1321,
1326, 1330, 1344(d) and (e), 1361; E.O.
11735, 38 FR 21243, 3 CFR, 1971-1975
Comp. p. 973; 42 U.S.C. 241, 242b, 243, 246,
300f, 300g, 300g-1, 300g-2, 300g-3, 300g-4,
300g-5, 300g-6, 300j-1, 300j-2, 300j-3, 300j-4,
300j-9, 1857 et seq., 6901-6992k, 7401—
7671q, 7542, 9601-9657, 11023, 11048.

2. Section 9.1 is amended by adding
a new entry to the table under the
indicated heading in numerical order to
read as follows:

§9.1 OMB approvals under the Paperwork
Reduction Act.

* * * * *

40 CFR citation OMB control No.

* * * * *

Control of Air Pollution From New and In-Use
Motor Vehicles and New and In-Use Motor
Vehicle Engines: Certification and Test
Procedures

86.094-38 ......ccoeciiiiiinn 2060-0104
* * * * *

PART 86—CONTROL OF AIR
POLLUTION FROM NEW AND IN-USE
MOTOR VEHICLES AND NEW AND IN-
USE MOTOR VEHICLE ENGINES:
CERTIFICATION AND TEST
PROCEDURES

3. The authority citation for part 86
continues to read as follows:

Authority: Secs. 202, 203, 205, 206, 207,
208, 215, 216, and 301(a), Clean Air Act, as
amended (42 U.S.C. 7521, 7522, 7524, 7525,
7541, 7542, 7549, 7550, 7552, and 7601(a)).

4. Section 86.094-2 is amended by
adding definitions for “‘Bi-directional
control”, ““Data stream information”’,
“Enhanced service and repair
information”, “Generic service and
repair information,” “‘Indirect
information”, and *‘Intermediary”’, in
alphabetical order, to read as follows:

§86.094-2 Definitions.
* * * * *

Bi-directional control means the
capability of a diagnostic tool to send
messages on the data bus that
temporarily overrides the module’s
control over a sensor or actuator and
gives control to the diagnostic tool
operator. Bi-directional controls do not
create permanent changes to engine or
component calibrations.

Data stream information means
information (i.e., messages and
parameters) originated within the
vehicle by a module or intelligent
sensors (i.e., a sensor that contains and
is controlled by its own module) and
transmitted between a network of
modules and/or intelligent sensors
connected in parallel with either one or
two communication wires. The
information is broadcast over the
communication wires for use by other
modules (e.g., chassis, transmission,
etc.) to conduct normal vehicle
operation or for use by diagnostic tools.
Data stream information does not
include engine calibration related
information.

* * * * *

Enhanced service and repair
information means information which is
specific for an original equipment
manufacturer’s brand of tools and
equipment.

* * * * *

Generic service and repair
information means information which is
not specific for an original equipment
manufacturer’s brand of tools and
equipment.

* * * * *

Indirect information means any
information that is not specifically
contained in the service literature, but is
contained in items such as tools or
equipment provided to franchised
dealers (or others).

Intermediary means any individual or
entity, other than an original equipment
manufacturer, which provides service or
equipment to automotive technicians.

* * * * *

5. A new §86.094-38 is added to read

as follows:

§86.094-38 Maintenance instructions.

(a)—(f) [Reserved]

(9) Emission control diagnostic
service information:

(1) Manufacturers shall furnish or
cause to be furnished to any person
engaged in the repairing or servicing of
motor vehicles or motor vehicle engines,
or the Administrator upon request, any
and all information needed to make use
of the on-board diagnostic system and
such other information, including
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instructions for making emission-related
diagnosis and repairs, including, but not
limited to, service manuals, technical
service bulletins, recall service
information, data stream information,
bi-directional control information, and
training information, unless such
information is protected by section
208(c) as a trade secret. No such
information may be withheld under
section 208(c) of the Act if that
information is provided (directly or
indirectly) by the manufacturer to
franchised dealers or other persons
engaged in the repair, diagnosing, or
servicing of motor vehicles or motor
vehicle engines.

(2) Emission-related information
includes, but is not limited to:

(i) Information regarding any system,
component or part of a vehicle that
controls emissions and any system,
components and/or parts associated
with the powertrain system, including,
but not limited to, the fuel system and
ignition system;

(ii) Information for any system,
component, or part that is likely to
impact emissions, such as transmission
systems; and

(iii) Any other information specified
by the Administrator to be relevant for
the diagnosis and repair of an emission
failure found through the Inspection
and Maintenance program, after such
finding has been communicated to the
affected manufacturer(s).

(3) All information required to be
made available by this section shall be
made available to persons referred to in
this section at a fair and reasonable
price, as determined by the
Administrator. In reaching a decision,
the Administrator shall consider all
relevant factors, including, but not
limited to, the cost to the manufacturer
of preparing and/or providing the
information, the type of information, the
format in which it is provided, the price
charged by other manufacturers for
similar information, the differences that
exist among manufacturers (e.g., the size
of the manufacturer), the quantity of
material contained in a publication, the
detail of the information, the cost of the
information prior to the effective date of
this section, volume discounts, and
inflation.

(4) Any information which is not
provided at a fair and reasonable price
shall be considered unavailable.

(5) By December 7, 1995, each
manufacturer shall provide in a manner
specified in paragraph (g)(9) of this
section an index of the information
required to be made available by this
section for 1994 and later model year
vehicles which have been offered for
sale; this requirement does not apply to

indirect information, including the
information specified in paragraph
(9)(10) of this section. This index shall:

(i) Be updated on the first and third
Monday of each month;

(ii) Provide titles that either
adequately describes the contents of the
document to which it refers or provides
a brief description of the information
contained in that document; and

(iii) Provide the cost of information
and where it can be obtained.

(6) For vehicle models introduced
more than four months after the
effective date of this section,
manufacturers shall make the
information required under this section
available to persons specified in
paragraph (g)(1) of this section at the
same time it is made available to
dealerships, except as otherwise
specified in this section.

(7) Each manufacturer shall maintain
the index of information specified in
paragraph (g)(5) of this section on
FedWorld or other database designated
by the Administrator. Manufacturers
shall inform persons specified in
paragraph (g)(1) of this section about the
availability of the index in a manner
prescribed by the Administrator.

(8) Each manufacturer shall be
responsible for paying its pro rata share
of any costs associated with establishing
and maintaining the index of emission-
related service and repair information
provided for in paragraphs (g)(5) and
(9)(7) of this section.

(9) Manufacturers or their designated
distributors must mail requested
information within one business day of
receiving an order, and shall provide
overnight delivery if the ordering party
requests it and assumes the cost of
delivery.

(10) All emission-related data stream
information made available to
manufacturers’ franchised dealerships
(or others in the service industry) shall
be made available to the persons
indicated in paragraph (g)(1) of this
section either through provision of
manufacturer equipment and tools or
through provision of such information
to equipment and tool manufacturers.

(11) Effective January 1,1997, a
manufacturer shall only provide bi-
directional control to its franchised
dealerships if it provides equipment and
tool manufacturers with information to
make diagnostic equipment with the
same bi-directional control capabilities
available to the dealerships, or if it
provides such capabilities directly to
persons specified in paragraph (g)(1) of
this section by offering for sale at a
reasonable cost through manufacturer
tools.

(12) Manufacturers shall make data
stream information and bi-directional
control information available for all
model years beginning with model year
1994 as specified in paragraphs (g)(10)
and (g)(11) of this section. If a
manufacturer can demonstrate, to the
satisfaction of the Administrator, that
safeguards for bi-directional controls are
only installed in tools, not in vehicle
on-board computers, then that
manufacturer may receive a waiver from
producing bi-directional controls for
vehicles prior to the 1997 model year.

(13) Effective December 1, 1997,
manufacturers shall make available in
the manner described in paragraph
(9)(16) of this section to persons
specified in paragraph (9)(1) of this
section reprogramming capability for all
emission-related reprogramming events
(including driveability reprogramming
events that may affect emissions) that
were issued prior to December 1, 1997
by manufacturers and that were made
available to any manufacturer
dealerships for model years 1994
through 1997; and manufacturers shall
make available to persons indicated in
paragraph (g)(1) of this section in the
manner described in paragraph (g)(16)
of this section reprogramming capability
for all emission-related reprogramming
events (including driveability
reprogramming events that may affect
emissions) that are issued by
manufacturers on or after December 1,
1997, for 1994 and later model years at
the same time they are made available
to dealerships.

(14) For all vehicles, reprogramming
need not be provided for any
recalibrations performed prior to
vehicles entering the stream of
commerce (i.e., sale to first purchaser).

(15) If a manufacturer can
demonstrate, to the satisfaction of the
Administrator, that hardware would
have to be retroactively installed on
vehicles to meet security measures
implemented by the manufacturer, the
manufacturer may receive a waiver from
the requirements of paragraph (g)(13) of
this section for model years 1994
through 1996.

(16) Manufacturers shall either offer
for sale at a competitive market price a
reprogramming tool that interfaces with
a substantial majority of generic
portable computers or make available to
aftermarket tool and equipment
companies information that would
enable them to manufacture such a tool.
Any method adopted by a manufacturer
by which reprogramming is made
available to persons specified in
paragraph (g)(1) of this section shall not
impose a significant burden on such
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providers beyond that experienced by
dealerships.

(17) Manufacturers shall be
responsible for ensuring that persons
specified in paragraph (g)(1) of this
section shall have access to
reprogramming services at a reasonable
cost and in a timely manner.

(18) Manufacturers shall provide
persons specified in paragraph (g)(1) of
this section with an efficient and cost-
effective method for identifying whether
the calibrations on vehicles are the
latest to be issued.

(19) Manufacturers shall either make
available to aftermarket tool and
equipment companies no later than the
date of model introduction any and all
information, except calibrations and
recalibrations, needed to develop and
manufacture generic tools that can be
used by persons specified in paragraph
(9)(2) of this section to diagnose, service
and repair emission-related parts,
components and systems or
manufacturers may sell their own
diagnostic tools and equipment to
persons specified in paragraph (g)(1) of
this section if the price of such tools is
reasonable.

(20) A manufacturer is subject to a
penalty of up to $25,000 per day per
violation for failure to make available
the information required by this section.

[FR Doc. 95-18867 Filed 8-8—95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 180

[PP 9F3818/R2153; FRL—4970-3]

RIN 2070-AB78

Tebuconazole; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule establishes
tolerances for residues of the fungicide
tebuconazole (alpha-[2-(4-
chlorophenyl)-ethyl]-alpha-(1,1-
dimethylethyl)-1H-1,2,4-triazole-1-
ethanol) for seed treatment in or on the
raw agricultural commodities barley
grain, forage, hay, and straw at 0.05,
0.10, 0.10, 0.10 parts per million (ppm),
respectively; oat grain, forage, hay, and
straw at 0.05, 0.10, 0.10, and 0.10 ppm,
respectively; and wheat grain, forage,
hay, and straw at 0.05, 0.10, 0.10, 0.10
ppm, respectively. Miles, Inc. (formerly
Mobay Corp., Agricultural Chemicals
Division, now Bayer Corp.) submitted a
petition pursuant to the Federal Food,
Drug, and Cosmetic Act (FFDCA) for the
regulation to establish a maximum

permissible level for residues of the
fungicide.

EFFECTIVE DATE: This regulation
becomes effective August 9, 1995.
ADDRESSES: Written objections and
hearing requests, identified by the
document control number, [PP 9F3818/
R2153], may be submitted to: Hearing
Clerk (1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections shall be
labeled “Tolerance Petition Fees’” and
forwarded to EPA Headquarters
Accounting Operations Branch, OPP
(Tolerance Fees), P. O. Box 360277M,
Pittsburgh, PA 15251. A copy of any
objections and hearing requests filed
with the Hearing Clerk should be
identified by the document control
number and submitted to: Public
Response and Program Resources
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460. In
person, bring copy of objections and
hearing requests to Rm. 1132, CM #2,
1921 Jefferson Davis Hwy., Arlington,
VA 22202.

A copy of any objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect in 5.1 file
format or ASCII file format. All copies
of objections and hearing requests in
electronic form must be identified by
the document number [PP 9F3818/
R2153]. No Confidential Business
Information (CBI) should be submitted
through e-mail. Electronic copies of
objections and hearing requests on this
rule may be filed online at many Federal
Depository Libraries. Additional
information on electronic submissions
can be found below in this document.
FOR FURTHER INFORMATION CONTACT: By
mail: Connie B. Welch, Product
Manager (PM) 21, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location and telephone number:
Rm. 227, CM #2, 1921 Jefferson Davis
Hwy., Arlington, VA 22202, (703)-305-
6226; e-mail:
welch.connie@.epamail.epa.gov.
SUPPLEMENTARY INFORMATION: EPA
issued a notice, published in the
Federal Register of June 15, 1995 (60 FR
31465), which announced that Miles,

Inc., Agricultural Division (formerly
Mobay Corp., Agricultural Chemicals
Division, now Bayer Corp.), P.O. Box
4913, Kansas City, MO 64120-0013, had
submitted pesticide petition (PP)
9F3818 to EPA requesting that the
Administrator, pursuant to section
408(d) of the FFDCA, 21 U.S.C. 346a(d),
establish a tolerance for residues of the
fungicide tebuconazole (alpha-[2-(4-
chlorophenyl)-ethyl]-alpha-(1,1-
dimethylethyl)-1H-1,2,4-triazole-1-
ethanol) for seed treatment in or on the
raw agricultural commodities barley
grain, forage, hay, and straw at 0.05,
0.10, 0.10, 0.10 ppm, respectively; oat
grain, forage, hay, and straw at 0.05,
0.10, 0.10, and 0.10 ppm, respectively;
and wheat grain, forage, hay, and straw
at 0.05, 0.10, 0.10, and 0.10 ppm,
respectively.

There were no comments received in
response to the notice of filing.

The scientific data submitted in the
petition and other relevant material
have been evaluated. The toxicological
data considered in support of the
tolerance include:

1. A 90-day rat feeding study with a
no-observed-effect level (NOEL) of 34.8
milligrams per kilogram of body weight
per day (mg/kg bw/day) (400 ppm) and
a lowest-effect-level (LEL) of 171.7 mg/
kg bw/day (1,600 ppm) in males, based
on decreased body weight gains and
histological changes in the adrenals. For
females, the NOEL was 10.8 mg/kg bw/
day (100 ppm), and the LEL was 46.5
mg/kg bw/day (400 ppm) based on
decreased body weights, decreased body
weight gains, and histological changes
in the adrenals.

2. A 90-day dog feeding study with a
NOEL of 200 ppm (73.7 mg/kg bw/day
in males and 73.4 mg/kg bw/day in
females) and an LEL of 1,000 ppm
(368.3 mg/kg bw/day in males and 351.8
mg/kg bw/day in females). The LEL was
based on decreases in mean body
weights, body weight gains, and food
consumption, and an increase in liver
N-demethylase activity.

3. A 1-year dog feeding study with a
NOEL of 1 mg/kg bw/day (40 ppm) and
an LEL of 5 mg/kg bw/day (200 ppm),
based on lenticular and corneal opacity
and hepatic toxicity in either sex (the
current Reference Dose was determined
based on this study). A subsequent 1-
year dog feeding study, using lower
doses to further define the NOEL for
tebuconazole, defines a systemic LOEL
of 150 ppm (based on adrenal effects in
both sexes) and a systemic NOEL of 100
ppm.

4. A 2-year rat chronic feeding study
defined, a NOEL of 7.4 mg/kg bw/day
(100 ppm) and a LEL of 22.8 mg/kg bw/
day (300 ppm) based on body weight
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depression, decreased hemoglobin,
hematocrit, MCV and MCHC, and
increased liver microsomal enzymes in
females. Tebuconazole was not
oncogenic at the dose levels tested (O,
100, 300, and 1,000 ppm).

5. A rat oral developmental toxicity
study with a maternal NOEL of 30 mg/
kg bw/day and an LEL of 60 mg/kg bw/
day based on elevation of absolute and
relative liver weights. For
developmental toxicity, a NOEL of 30
mg/kg bw/day and an LEL of 60 mg/kg
bw/day was determined, based on
delayed ossification of thoracic,
cervical, and sacral vertebrae, sternum,
fore and hind limbs and increase in
supernumerary ribs.

6. A rabbit oral developmental
toxicity study with a maternal NOEL of
30 mg/kg bw/day and an LEL of 100 mg/
kg bw/day based on depression of body
weight gains and food consumption. A
developmental NOEL of 30 mg/kg bw/
day and an LEL of 100 mg/kg bw/day
were based on increased
postimplantation losses, from both early
and late resorptions and frank
malformations in eight fetuses of five
litters.

7. A mouse oral developmental
toxicity study with a maternal NOEL of
10 mg/kg bw/day and an LEL of 20 mg/
kg bw/day based on a supplementary
study indicating reduction in hematocrit
and histological changes in liver. A
developmental NOEL of 10 mg/kg bw/
day and an LEL of 30 mg/kg bw/day
based on dose-dependent increases in
runts/dam at 30 and 100 mg/kg bw/day.

8. A mouse dermal developmental
toxicity study with a maternal NOEL of
30 mg/kg bw/day and a LEL of 60 mg/
kg bw/day based on a supplementary
study indicating increased liver
microsomal enzymes and histological
changes in liver. The NOEL for
developmental toxicity in the dermal
study in the mouse is 1,000 mg/kg bw/
day, the highest dose tested (HDT).

9. A two-generation rat reproduction
study with a dietary maternal NOEL of
15 mg/kg bw/day (300 ppm) and a LEL
of 50 mg/kg bw/day (1,000 ppm) based
on depressed body weights, increased
spleen hemosiderosis, and decreased
liver and kidney weights. A
reproductive NOEL of 15 mg/kg bw/day
(300 ppm) and an LEL of 50 mg/kg bw/
day (1,000 ppm) were based on neonatal
birth weight depression.

10. An Ames mutagenesis study in
Salmonella that showed no
mutagenicity with or without metabolic
activation.

11. A micronucleus mutagenesis assay
study in mice that showed no
genotoxicity.

12. A sister chromatid exchange
mutagenesis study using CHO cells that
was negative at dose levels 4 to 30 ug/
mL without activation or 15 to 120 ug/
mL with activation.

13. An unscheduled DNA synthesis
(UDS) study that was negative for UDS
in rat hepatocytes.

Additionally, a mouse oncogenicity
study at dietary levels of 0, 20, 60, and
80 ppm for 21 months did not reveal
any oncogenic effect for tebuconazole at
any dose tested. Because the Maximum
Tolerated Dose (MTD) was not reached
in this study, the study was classified as
supplementary. A followup mouse
study at higher doses (0, 500, 1,500 ppm
in the diet), with an MTD at 500 ppm,
revealed statistically significant
incidences of hepatocellular adenomas
and carcinomas in males and
carcinomas in females. The initial and
followup studies, together with
supplementary data submitted by Miles,
Inc., were classified as core minimum.

The Office of Pesticide Programs’
Health Effects Division’s
Carcinogenicity Peer Review Committee
(CPRC) has classified tebuconazole as a
Group C carcinogen (possible human
carcinogen). This classification is based
on the Agency’s “Guidelines for
Carcinogen Risk Assessment” published
in the Federal Register of September 24,
1986 (51 FR 33992). The Agency has
chosen to use the reference dose
calculations to estimate human dietary
risk from tebuconazole residues. The
decision supporting classification of
tebuconazole as a possible carcinogen
(Group C) rather than a probable
carcinogen (Group B) was primarily
based on the statistically significant
increase in the incidence of
hepatocellular adenomas, carcinomas,
and combined adenomas/carcinomas in
both sexes of NMRI mice both by
positive trend and pairwise comparison
at the HDT, and the structural
correlation with at least six other related
triazole pesticides that produce liver
tumors.

The Reference Dose (RfD) is
established at 0.01 mg/kg of body
weight (bwt)/day, based on a no-
observed-effect level (NOEL) of 1.00 mg/
kg bwt/day and an uncertainty factor of
100. The NOEL is based on a 1-year dog
feeding study that demonstrated
lenticular and corneal opacity and
hepatic toxicity as an endpoint effect. A
chronic exposure analysis was
performed using tolerance level residues
and 100 percent crop treated
information to estimate the Theoretical
Maximum Residue Contribution
(TMRC) for the general population and
22 subgroups. The Theoretical
Maximum Residue Contribution

(TMRC) from the current action is
estimated at 0.000078 mg/kg bwt/day
and utilizes 0.78% of the RfD for the
general population of the 48 States. The
TMRC for the most highly exposed
subgroup, nonnursing infants (less than
1 year old), is estimated at 0.000097 mg/
kg/day and utilizes less than 1% of the
RfD.

The nature of the residue in barley,
oats, and wheat is adequately
understood. An adequate analytical
method using high-performance liquid
chromatography is available for
enforcement purposes.

The enforcement methodology has
been submitted to the Food and Drug
Administration for publication in the
Pesticide Analytical Manual, Vol. I
(PAM 11). Because of the long lead time
for publication of the method in PAM II,
the analytical methodology is being
made available in the interim to anyone
interested in pesticide enforcement
when requested from: Calvin Furlow,
Public Response and Program Resources
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location and telephone number:
Rm. 1132, CM #2, 1921 Jefferson Davis
Hwy., Arlington, VA 22202, (703)-305-
5232.

Tolerances for tebuconazole in or on
animal commodities are not currently
required.

There are currently no actions
pending against the continued
registration of this chemical.

Based on the information and data
considered, the Agency has determined
that the tolerance established by
amending 40 CFR part 180 will protect
the public health. Therefore, the
tolerance is established as set forth
below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
to the regulation and may also request
a hearing on those objections.
Objections and hearing requests must be
filed with the Hearing Clerk, at the
address given above (40 CFR 178.20). A
copy of the objections and/or hearing
requests filed with the Hearing Clerk
should be submitted to the OPP docket
for this rulemaking. The objections
submitted must specify the provisions
of the regulation deemed objectionable
and the grounds for the objections (40
CFR 178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issue(s) on
which a hearing is requested, the
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requestor’s contentions on such issues,
and a summary of any evidence relied
upon by the objector (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

A record has been established for this
rulemaking under docket number, [PP
9F3818/R2153] (including objections
and hearing requests submitted
electronically as described below). A
public version of this record, including
printed, paper versions of electronic
comments, which does not include any
information claimed as CBI, is available
for inspection from 8 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Rm. 1132 of the Public Response and
Program Resources Branch, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, Crystal Mall #2,
1921 Jefferson Davis Hwy., Arlington,
VA.

Written objections and hearing
requests, identified by the document
control number, [PP 9F3818/R2153],
may be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. 3708, 401 M St., SW.,
Washington, DC 20460.

A copy of electronic objections and
hearing requests can be sent directly to
EPA at:

opp-docket@epamail.epa.gov.

A copy of electronic objections and
hearing requests may be submitted as an
ASCII file avoiding the use of special
characters and any form of encryption.

The official record for this
rulemaking, the public version, as
described above will be kept in paper
form. Accordingly, EPA will transfer
any objections and hearing requests
received electronically into printed,
paper form as they are received and will
place the paper copies in the official
rulemaking record which will also
include all objections and hearing
requests submitted directly in writing.
The official rulemaking record is the
paper record maintained at the address
in “ADDRESSES” at the beginning of
this document.

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Agency
must determine whether the regulatory

action is “‘significant” and therefore
subject to all the requirements of the
Executive Order (i.e., Regulatory Impact
Analysis, review by the Office of
Management and Budget (OMB)). Under
section 3(f), the order defines
“significant” as those actions likely to
lead to a rule (1) having an annual effect
on the economy of $100 million or
more, or adversely and materially
affecting a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local or tribal governments or
communities (also known as
“economically significant); (2) creating
serious inconsistency or otherwise
interfering with an action taken or
planned by another agency; (3)
materially altering the budgetary
impacts of entitlement, grants, user fees,
or loan programs; or (4) raising novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.

Pursuant to the terms of this
Executive Order, EPA has determined
that this rule is not “‘significant’ and is
therefore not subject to OMB review.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96-
354, 94 Stat. 1164, 5 U.S.C. 601-612),
the Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: July 28, 1995.

Stephen L. Johnson,

Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR part 180 is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2. In §180.474, by revising the table
therein, to read as follows:

§180.474 Tebuconazole (alpha-[2-(4-
chlorophenyl)-ethyl]-alpha-(1,1-
dimethylethyl)-1H-1,2,4-triazole-1-ethanol);
tolerances for residues.

* * * * *
. Parts per
Commodity miIIiopn

Bananas ..........cccceiiiiiiiiieene 0.05
Barley, forage 0.10
Barley, grain ............. 0.05
Barley, hay ........ 0.10
Barley, straw 0.10
Oat, forage ........ 0.10
Oat, grain ...... 0.05
Oat, hay ..... 0.10
Oat, straw .. 0.10
Peanuts ............. 0.1
Peanut, hulls 4.0
Wheat, forage 0.10
Wheat, grain 0.05
Wheat, hay 0.10
Wheat, straw 0.10

[FR Doc. 95-19528 Filed 8-8-95; 8:45 am]
BILLING CODE 6560-50-F

40 CFR Part 180
[PP OF3876/R2155; FRL—-4967-8]
RIN 2070-AB78

Myclobutanil; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: This rule establishes
tolerances for the combined residues of
the fungicide myclobutanil and a
metabolite in or on the raw agricultural
commodities almond nutmeat at 0.1 part
per million (ppm) and almond hulls at
2.0 ppm, and increases the tolerances
established for milk to 0.2 ppm and
meat to 0.1 ppm, meat byproducts
(except liver) to 0.2 ppm and liver to 1.0
ppm for cattle, goats, hogs, horses, and
sheep. Rohm & Haas Co. requested in a
petition submitted pursuant to the
Federal Food, Drug and Cosmetic Act
(FFDCA) the regulation to establish a
maximum permissible level for residues
of myclobutanil on almond nuts and
almond hulls. EPA initiated the
increased tolerances for milk, meat,
meat byproducts, and liver based on the
additional residues in or on almond
nuts and almond hulls.

EFFECTIVE DATE: This regulation became
effective on July 27, 1995.

ADDRESSES: Written objections and
hearing requests, identified by the
document control number, [PP OF3876/
R2155], may be submitted to: Hearing
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Clerk (1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections shall be
labeled “Tolerance Petition Fees” and
forwarded to: EPA Headquarters
Accounting Operations Branch, OPP
(Tolerance Fees), P.O. Box 360277M,
Pittsburgh, PA 15251. A copy of any
objections and hearing requests filed
with the Hearing Clerk should be
identified by the document control
number and submitted to: Public
Response and Program Resource
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460. In
person, bring a copy of the objections
and hearing requests to Rm. 1132, CM
#2, 1921 Jefferson Davis Hwy.,
Arlington, VA 22202.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect in 5.1 file
format or ASCII file format. All copies
of objections and hearing requests in
electronic form must be identified by
the docket number, [PP OF3876/R2155].
No Confidential Business Information
(CBI) should be submitted through e-
mail. Electronic copies of objections and
hearing requests on this rule may be
filed online at many Federal Depository
Libraries. Additional information on
electronic submissions can be found
below in this document.

FOR FURTHER INFORMATION CONTACT: By
mail: Connie B. Welch, Product
Manager (PM) 21, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location and telephone number:
Rm. 227, CM #2, 1921 Jefferson Davis
Hwy., Arlington, VA 22202, (703)-305-
6900; e-mail:
welch.connie@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: EPA
issued a notice, published in the
Federal Register of January 16, 1991 (56
FR 1631), which announced that the
Rohm & Haas Co., Independence Mall
West, Philadelphia, PA 19105, had
submitted pesticide petition (PP)
0F3876 to EPA requesting that the
Administrator, pursuant to section
408(d) of the Federal Food, Drug, and
Cosmetic Act (FFDCA), 21 U.S.C.
346a(d), establish tolerances for the

combined residues of the fungicide
myclobutanil, [alpha-butyl-alpha-(4-
chlorophenyl)-1H-1,2,4-triazole-1-
propanenitrile], and both the free and
bound forms of its metabolite, alpha-(3-
hydroxybutyl)-alpha-(4-chlorophenyl)-
1H-1,2,4-triazole-1-propanenitrile, in or
on the raw agricultural commodities
almond nuts at 0.1 ppm and almond
hulls at 2.0 ppm.

There were no comments received in
response to the notice of filing of the
petition.

The data submitted in support of the
petition and other relevant material
have been evaluated. The pesticide is
considered useful for the purpose for
which the tolerances are sought. The
toxicological data considered in support
of the tolerances include the following:

1. A 1-year dog feeding study using
doses of 0, 10, 100, 400, and 1,600 ppm
(equivalent to doses of 0, 0.34, 3.09,
14.28, and 54.22 milligrams/kilogram
(mg/kg) body weight (bwt)/day in males
and 0, 0.40, 3.83, 15.68, and 58.20 mg/
kg bwt/day in females). The no-
observed-effect (NOEL) is 100 ppm (3.09
mg/kg/day for males and 3.83 mg/kg/
day for females) based upon
hepatocellular hypertrophy, increases in
liver weights, “ballooned’” hepatocytes,
and increases in alkaline phosphatase,
SGPT and GGT, and possible slight
hematological effects. The lowest-
observed-effect level (LOEL) is 400 ppm
(14.28 mg/kg/day for males and 15.68
mg/kg/day for females).

2. A 2-year chronic feeding/
carcinogenicity study in rats using
dietary concentrations of 0, 50, 200, and
800 ppm (equivalent to doses of 0, 2.49,
9.84 and 39.21 mg/kg bwt/day in males
and 0, 3.23, 12.86, and 52.34 mg/kg bwt/
day in females). The NOEL for chronic
effects other than carcinogenicity is 2.49
mg/kg/day, and the LOEL is 9.84 mg/kg/
day based on testicular atrophy in
males. No other significant effects were
observed in either sex at the stated dose
levels over a 2-year period. In addition,
no carcinogenic effects were observed in
either sex at any of the dose levels
tested. Based on the toxicological
findings, the maximum tolerated dose
(MTD) selected for testing (based on the
90-day feeding study) was not high
enough to fully characterize the
compound’s carcinogenic potential.

The study was repeated at dose levels
of 0 and 2,500 ppm (125 mg/kg/day) in
the diet, which approaches the MTD, in
order to characterize the carcinogenic
potential. At 2,500 ppm, the observed
effects included: decreases in absolute
and relative testes weights, increases in
the incidences of centrilobular to
midzonal hepatocellular enlargement
and vacuolation in the liver of both

sexes, increases in bilateral
aspermatogenesis in the testes, increases
in the incidence of hypospermia and
cellular debris in the epididymides, and
increased incidence of arteritis/
periarteritis in the testes. In this study,
a NOEL could not be established
because there were effects at the only
dose level tested. Myclobutanil was not
oncogenic when tested under the
conditions of the study.

3. A 2-year carcinogenicity study in
mice using dietary concentrations of 0,
20, 100, and 500 ppm (equivalent to 0,
2.7, 13.7, and 70.2 mg/kg/day in males
and 0, 3.2, 16.5 and, 85.2 mg/kg/day in
females). The NOEL for chronic effects
other than carcinogenicity was 20 ppm
(2.7 mg/kg/day in males and 3.2 mg/kg/
day in females). The LOEL was 100 ppm
(13.7 mg/kg/day in males and 16.5 mg/
kg/day in females) based on a slight
increase in liver mixed-function oxidase
(MFO). Microscopic changes in the liver
were evident in both sexes at 500 ppm
(70.2 mg/kg/day in males and 85.2 mg/
kg/day in females). There were no
carcinogenic effects in either sex at any
dose level tested. The highest selected
dose was satisfactory for evaluating
carcinogenic potential in male mice, but
was lower than the MTD in females.

The above study was reevaluated
since the increase in the MFO at 3
months in females was not considered
to be significant enough to establish an
LOEL. The LOEL was raised to 500 ppm
(70.2 mg/kg/day for males and 85.2 mg/
kg/day for females) based on increases
in MFO in both sexes, increases in
SGPT values in females and in absolute
and relative liver weights in both sexes
at 3 months, increased incidences and
severity of centrilobular hepatocytic
hypertrophy, Kupffer cell pigmentation,
periportal punctate vacuolation and
individual hepatocellular necrosis in
males, and increased incidences of focal
hepatocellular alteration and multifocal
hepatocellular vacuolation in both
sexes. The NOEL has been raised to 100
ppm (13.7 mg/kg/day for males and 16.5
mg/kg/day for females).

An 18-month study was conducted
with female mice using a dose level of
2,000 ppm, which approaches the MTD,
to evaluate the carcinogenic potential in
female mice. In this study, a NOEL
could not be established because there
were effects at the only dose level
tested. These effects included: decreases
in body weight and body weight gain,
increases in liver weights,
hepatocellular hypertrophy,
hepatocellular vacuolation, necrosis of
single hypertrophied hepatocytes,
yellow-brown pigment in the Kupffer
cells and cytoplasmic eosinophilia and
hypertrophy of the cells of the zona
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fasciculata area of the adrenal cortex.
Myclobutanil was not oncogenic when
tested under the conditions of the study.

4. A rabbit developmental toxicity
study at dosages of 0, 20, 60, and 200
mg/kg/day administered by oral gavage.
The LOEL for maternal toxicity was 200
mg/kg/day, and the maternal toxicity
NOEL was 60 mg/kg/day based on
reduced body weight and body weight
gain during the dosing period, clinical
signs of toxicity, and possibly abortions.
THE LOEL for developmental toxicity is
200 mg/kg/day and NOEL for
developmental toxicity is 60 mg/kg/day
based on increases in resorptions,
decreases in litter size, and a decrease
in the viability index.

5. A developmental toxicity study on
rats treated with dosages of 0, 31.26,
93.77, 312.58 and 468.87 mg/kg/day.
The maternal toxicity LOEL was 312.6
mg/kg/day and maternal toxicity NOEL
was 93.8 mg/kg/day based on clinical
signs of toxicity. The developmental
toxicity LOEL was 312.6 mg/kg/day and
the developmental toxicity NOEL was
93.8 mg/kg/day based on increased
incidences of 14th rudimentary and 7th
cervical ribs.

6. A two-generation rat reproduction
study with dosage rates of 0, 50, 200,
and 1,000 ppm (equivalent to 0, 2.5, 10
and 50 mg/kg/day). The parental
(systemic) toxicity LOEL was 200 ppm
(10 mg/kg/day) and the parental
(systemic) toxicity NOEL was 50 ppm
(2.5 mg/kg/day) based on hepatocellular
hypertrophy and increases in liver
weights. The reproductive toxicity
LOEL was 1,000 ppm (50 mg/kg/day)
and reproductive toxicity NOEL was
200 ppm (10 mg/kg/day) based on an
increased incidence in the number of
stillborns and atrophy of the testes and
prostate. The developmental toxicity
LOEL was 1,000 ppm (50 mg/kg/day)
and the developmental toxicity NOEL
was 200 ppm (10 mg/kg/day) based on
a decrease in pup body weight gain
during lactation.

7. A reverse mutation assay (Ames),
point mutation in CHO/HGPRT cells, in
vitro and in vivo (mouse) cytogenetic
assays, unscheduled DNA synthesis and
a dominant-lethal study in rats, all of
which were negative for mutagenic
effects.

The Reference Dose (RfD) based on
the 2-year rat chronic feeding study
(NOEL of 2.49 mg/kg bwt/day) and
using a hundredfold uncertainty factor,
is calculated to be 0.025 mg/kg bwt/day.
The theoretical maximum residue
contribution (TMRC) from previously
established tolerances and tolerances
established here is 0.004153 mg/kg bwt/
day for the general population and
utilizes 16% of the RfD. The percentage

of the RfD for the most highly exposed
subgroup, nonnursing infants (less than
1 year old), is 98%. The TMRC was
calculated based on the assumption that
myclobutanil occurs at the maximum
legal limit in all of the dietary
commodities for which tolerances are
proposed. Even with this probable large
overestimate of exposure/risk, the
TMRC is below the RfD for the
population as a whole and for each of
the 22 subgroups considered. Dietary
risk from exposure to myclobutanil on
almond nuts and hulls, including
increases in the meat and milk
tolerances because almond hulls are a
feed item, contributes 7% of the RfD for
the U.S. population and 40% of the RfD
for the nonnursing infants less than I-
year old. Considering that the risk
estimates are based on tolerance levels,
the actual risk is probably lower.

The nature of the residues is
adequately understood and adequate
analytical methods, gas liquid
chromatography using nitrogen/
phosphorus and electron-capture
detectors, are available for enforcement.
Prior to its publication in the Pesticide
Analytical Manual, Vol. I, the
enforcement methodology is being made
available in the interim to anyone who
is interested in pesticide enforcement
when requested from: Calvin Furlow,
Public Response and Program Resource
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location and telephone number:
Rm. 1130A, CM #2, 1921 Jefferson Davis
Hwy, Arlington, VA 22202, (703)-305-
5937.

There are currently no actions
pending against the continued
registration of this chemical. The
pesticide is considered useful for the
purpose for which the tolerances are
sought. Based on the information and
data considered, the Agency has
determined that the tolerances
established by amending 40 CFR part
180 will protect the public health.
Therefore, the tolerances are established
as set forth below. By way of public
reminder, this notice also reiterates the
registrant’s responsibility under section
6(a)(2) of FIFRA, to submit additional
factual information regarding adverse
effects on the environment and to
human health by these pesticides.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
to the regulation and may also request
a hearing on those objections.
Objections and hearing requests must be
filed with the Hearing Clerk, at the

address given above (40 CFR 178.20). A
copy of the objections and/or hearing
requests filed with the Hearing Clerk
should be submitted to the OPP docket
for this rulemaking. The objections
submitted must specify the provisions
of the regulation deemed objectionable
and the grounds for the objections (40
CFR 178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33 (i). If a hearing is
requested, the objections must include a
statement of the factual issue(s) on
which a hearing is requested, the
requestor’s contentions on such issues,
and a summary of any evidence relied
upon by the objector (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

A record has been established for this
rulemaking under docket number [PP
0F3876/R2155] (including any
objections and hearing requests
submitted electronically as described
below). A public version of this record,
including printed, paper versions of
electronic comments, which does not
include any information claimed as CBI,
is available for inspection from 8 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The public
record is located in Rm. 1132 of the
Public Response and Program Resource
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency,
Crystal Mall #2, 1921 Jefferson Davis
Highway, Arlington, VA 22202.

Written objections and hearing
requests, identified by the document
control number [PP 0F3876/R2155],
may be submitted to the Hearing Clerk
(1900), Environmental Protection
Agency, Rm. 3708, 401 M St., SW.,
Washington, DC 20460.

A copy of electronic objections and
hearing requests filed with the Hearing
Clerk can be sent directly to EPA at:
opp-docket@epamail.epa.gov. A copy of
electronic objections and hearing
requests filed with the Hearing Clerk
must be submitted as an ASCII file
avoiding the use of special characters
and any form of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
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in paper form. Accordingly, EPA will
transfer any objection and hearing
requests received electronically into
printed, paper form as they are received
and will place the paper copies in the
official rulemaking record which will
also include all objections and hearing
requests submitted directly in writing.
The official rulemaking record is the
paper record maintained at the address
in “ADDRESSES” at the beginning of
this document.

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Agency
must determine whether the regulatory
action is “significant’” and therefore
subject to all the requirements of the
Executive Order (i.e., Regulatory Impact
Analysis, review by the Office of
Management and Budget (OMB)). Under
section 3(f), the order defines
“significant’ as those actions likely to
lead to a rule (1) having an annual effect
on the economy of $100 million or
more, or adversely and materially
affecting a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local or tribal governments or
communities (also known as
“economically significant”); (2) creating
serious inconsistency or otherwise
interfering with an action taken or
planned by another agency; (3)
materially altering the budgetary
impacts of entitlement, grants, user fees,
or loan programs; or (4) raising novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.

Pursuant to the terms of this
Executive Order, EPA has determined
that this rule is not “significant” and is
therefore not subject to OMB review.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96-
354, 94 Stat. 1164, 5 U.S.C. 601-612),
the Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: July 27, 1995.

Stephen L. Johnson,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR part 180 is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2.In §180.443, by amending
paragraphs (a), (b), and (c) by revising
the tables therein, to read as follows:

§180.443 Myclobutanil; tolerances for
residues,

(a) * * *
Commodity Pﬁ{itlﬁ o%er
Almond hulls ......... 2.0
Almond nutmeat ... 0.1
APPIES i 0.5
Cherries (sweet and sour) ........ 5.0
Cotton seed .......cceveveeriiiieenn 0.02
Grapes ..oooovvvvveveeeeeeeiiiiiieeeee e 1.0
Stone fruits (except cherries) ... 2.0
(b) * * *
Commodity P%ritlﬁoe.ler
MiK e 0.2
(C) * * *
Commodity Pﬁ{itlﬁ o%er
Cattle, fat ......ccccoeeveviiiiiiiie, 0.05
Cattle, liver 1.0
Cattle, meat 0.1
Cattle, mbyp (except liver) ........ 0.2
EQQS wiiiiiiiiiie s 0.02
Goats, fat ....... 0.05
Goats, liver 1.0
Goats, meat 0.1
Goats, mbyp (except liver) ....... 0.2
Hogs, fat ..o 0.05
Hogs, liver 1.0
Hogs, meat .......cooocvveeieeiiiiinns 0.1
Hogs, mbyp (except liver) ......... 0.2
Horses, fat ....ccccccevcvvveeeeeeiiinn, 0.05
Horses, liver ......cccccovvenninnenns 1.0
Horses, meat ........ccccccevvvvvveneens 0.1
Horses, mbyp (except liver) ...... 0.2
Poultry, fat ....ccccovieiiiiees 0.02
Poultry, meat ..... 0.02
Poultry, mbyp .... 0.02
Sheep, fat ...... 0.05
Sheep, liver .... 1.0
Sheep, meat ........ccccevcveeiinnenn. 0.1
Sheep, mbyp (except liver) ....... 0.2

[FR Doc. 95-19530 Filed 8-8-95; 8:45 am]
BILLING CODE 6560-50-F

40 CFR Parts 180 and 185
[OPP-300391A; FRL-4967-5]
RIN 2070-AB78

Clethodim; Pesticide Tolerance and
Food Additive Regulation

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is establishing an import
tolerance and a food additive regulation,
respectively, for residues of the
herbicide clethodim ((E)-( +)-2-[1-[[(3-
chloro-2-propenyl)oxy]imino]propyl]-5-
[2-(ethylthio)propyl]-3-hydroxy-2-
cyclohexen-1-one) and its metabolites
containing the 2-cyclohexen-1-one
moiety in or on the raw agricultural
commodity potatoes and the food
additive commodities potato flakes and
granules. EPA is issuing this rule on its
own initiative pursuant to a project to
harmonize certain tolerances and food
additive regulations with those
established by the Canadian
government.

EFFECTIVE DATE: This regulation
becomes effective August 9, 1995.

ADDRESSES: Written objections and
hearing requests, identified by the
document control number, [OPP-
300391A], may be submitted to: Hearing
Clerk (1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees”” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk should be
identified by the document control
number and submitted to: Public
Response and Program Resources
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460. In
person, bring copy of objections and
hearing requests to: Rm. 1132, CM #2,
1921 Jefferson Davis Hwy., Arlington,
VA 22202.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect in 5.1 file
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format or ASCII file format. All copies
of objections and hearing requests in
electronic form must be identified by
the docket number [OPP-300391A]. No
Confidential Business Information (CBI)
should be submitted through e-mail.
Electronic copies of objections and
hearing requests on this rule may be
filed online at many Federal Depository
Libraries. Additional information on
electronic submissions can be found
below in this document.

FOR FURTHER INFORMATION CONTACT: By
mail: Joanne Miller, Product Manager
(PM) 23, Registration Division (7505C),
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location and telephone number:
Rm. 259, 1921 Jefferson Davis Hwy.,
Arlington, VA 22202, (703)-305-6224; e-
mail: miller.joanne@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: In the
Federal Register of June 23, 1995 (60 FR
32643), EPA issued a proposed rule
giving notice that on its own inititative
and pursuant to section 408(e) of the
FFDCA, 21 U.S.C. 346a, it was issuing
a proposal to amend 40 CFR 180.458 by
establishing an import tolerance for
residues of the herbicide clethodim and
its metabolites containing the 2-
cyclohexen-1-one moiety in or on the
raw agricultural commodity potatoes at
0.5 part per million (ppm); and to add
new §185.1075 (40 CFR 185.1075) by
establishing a food additive regulation
for residues of the herbicide clethodim
and its metabolites containing the 2-
cyclohexen-1-one moiety in or on the
food additive commodity potato
granules and potato flakes at 1 part per
million (ppm). Clethodim residues on
potatoes grown in Canada and imported
into the United States have been
identified as a Canadian-United States
Trade Agreement (CUSTA) irritant. EPA
has reviewed Canadian crop field trial
residue data and determined that they
are adequate to support an import
tolerance.

The data submitted with the proposal
and other relevant material have been
evaluated and discussed in the
proposed rule. Based on the data and
information considered, the Agency
concludes that the tolerance will protect
the public health. Therefore, the
tolerance and food additive regulation
are established as set forth below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
and/or request a hearing with the
Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be

submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issue(s) on
which a hearing is requested, the
requestor’s contentions on such issues,
and a summary of any evidence relied
upon by the objector (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

A record has been established for this
rulemaking under docket number [OPP-
300391A] (including any objections and
hearing requests submitted
electronically as described below). A
public version of this record, including
printed, paper versions of electronic
comments, which does not include any
information claimed as CBI, is available
for inspection from 8 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Room 1132 of the Public Response and
Program Resources Branch, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, Crystal Mall #2,
1921 Jefferson Davis Highway,
Arlington, VA.

Written objections and hearing
requests, identified by the document
control number [OPP-300391A], may be
submitted to the Hearing Clerk (1900),
Environmental Protection Agency, Rm.
3708, 401 M St., SW., Washington, DC
20460.

A copy of electronic objections and
hearing requests filed with the Hearing
Clerk can be sent directly to EPA at:

opp-Docket@epamail.epa.gov.

A copy of electronic objections and
hearing requests filed with the Hearing
Clerk must be submitted as an ASCII file
avoiding the use of special characters
and any form of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any objections and hearing

requests received electronically into
printed, paper form as they are received
and will place the paper copies in the
official rulemaking record which will
also include all objections and hearing
requests submitted directly in writing.
The official rulemaking record is the
paper record maintained at the address
in “ADDRESSES” at the beginning of
this document.

Under Executive Order 12866 (58 FR
51735, Oct. 4, 1993), the Agency must
determine whether the regulatory action
is ““significant’”” and therefore subject to
review by the Office of Management and
Budget (OMB) and the requirements of
the Executive Order. Under section 3(f),
the order defines a “significant
regulatory action” as an action that is
likely to result in a rule (1) having an
annual effect on the economy of $100
million or more, or adversely and
materially affecting a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities (also
referred to as ‘“‘economically
significant”); (2) creating serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlement,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raising novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.

Pursuant to the terms of the Executive
Order, EPA has determined that this
rule is not “significant” and is therefore
not subject to OMB review.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96-
354, 94 Stat. 1164, 5 U.S.C. 601-612),
the Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

List of Subjects in 40 CFR Parts 180 and
185

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Food
additives, Pesticides and pests,
Reporting and recordkeeping
requirements.
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Dated: July 27, 1995.

Daniel M. Barolo,
Director, Office of Pesticide Programs.

Therefore, 40 CFR parts 180 and 185
are amended as follows:

PART 180—[AMENDED]

1. In part 180:

a. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

b. By amending § 180.458 in the table
therein by adding and alphabetically
inserting the commodity potatoes, to
read as follows:

§180.458 Clethodim ((E)-(+)-2-[1-[[(3-
chloro-2-propenyl)oxy]imino]propyl]-5-[2-
(ethylthio)propyl]-3-hydroxy-2-cyclohexen-
1-one); tolerances for residues.

* * * * *
Commodity Parts per
million
* * * * *
Potatoes ........ccevvvvvvvvvvvviviiiiiiinnns 0.5
* * * * *

PART 185—[AMENDED]

2. In part 185:

a. The authority citation for part 185
continues to read as follows:

Authority: 21 U.S.C. 346a and 348.

b. By adding new § 185.1075, to read
as follows:

§185.1075 Clethodim ((E)-(+)-2-[1-[[(3-
chloro-2-propenyl)oxylimino]propyl]-5-[2-
(ethylthio)propyl]-3-hydroxy-2-cyclohexen-
1-one).

Food additive tolerances are
established for the combined residues of
the herbicide clethodim ((E)-(%)-2-[1-
[[(3-chloro-2-
propenyl)oxy]imino]propyl]-5-[2-
(ethylthio)propyl]-3-hydroxy-2-
cyclohexen-1-one) and its metabolites
containing the 2-cyclohexen-1-one
moiety in or on the following processed
foods:

Parts per
Food million
Potato flakes® .........cccocvriiennne. 1.0
Potato granules? .............ccccee.. 1.0

1There are no U.S. registrations as of Au-
gust 9, 1995.

[FR Doc. 95-19529 Filed 8-8-95; 8:45 am]
BILLING CODE 6560-50-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary
45 CFR Part 11
Removal of Committee Management

AGENCY: Office of the Secretary, HHS.

ACTION: Final rule; removal of interim
rule.

SUMMARY: The Department of Health and
Human Services is amending the Code
of Federal Regulations (CFR) by
removing unnecessary and obsolete
regulations. In accordance with the
President’s regulatory reinvention
initiative the Department has
determined that the regulations are no
longer needed.

EFFECTIVE DATE: August 9, 1995.

FOR FURTHER INFORMATION CONTACT:

Ellen W. Washington, Department
Committee Management Officer, at (202)
690-8113.

SUPPLEMENTARY INFORMATION: In a
memorandum dated March 4, 1995,
subject “‘Regulatory Reinvention
Initiative” the President directed heads
of departments and agencies to focus on
four steps which are an integral part of
the ongoing Regulatory Reform
Initiative. The Department has reviewed
this regulation and identified it for
removal by this document as obsolete
and unnecessary. The regulation being
removed is no longer necessary to
administer the program.

Assessment of Direct Effect

The Department has determined that
removal of the regulations will have no
substantial direct effect.

List of Subjects in 45 CFR Part 11

Committee management.

Accordingly, under the authority of 5
U.S.C. Sec. 301, subtitle A of title 45 of
the Code of Federal Regulations is
amended by removing part 11.

Dated: August 3, 1995.

Eugene Kinlow,

Deputy Assistant Secretary for Personnel
Administration.

[FR Doc. 95-19643 Filed 8-8-95; 8:45 am]
BILLING CODE 4150-04-M

Administration for Children and
Families

45 CFR Part 1355
RIN 0979-AB58

Title IV-B and Title IV-E of the Social
Security Act: Data Collection for Foster
Care and Adoption

AGENCY: Administration on Children,
Youth and Families (ACYF)
Administration for Children and
Families (ACF), HHS.

ACTION: Final rule.

SUMMARY: The Administration on
Children, Youth and Families is adding
a financial data element to the
Appendices of the regulation for data
collection for foster care and adoption.
In addition, we are adding the Office of
Management and Budget’s (OMB)
control number for the data collection
section of the regulation. All States that
administer State plans under title IV-B
and IV-E of the Social Security Act are
subject to this addition to the
Appendices of the regulation.
EFFECTIVE DATE: August 9, 1995.

FOR FURTHER INFORMATION CONTACT:
Daniel H. Lewis, Deputy Associate
Commissioner, Children’s Bureau,
Administration on Children, Youth and
Families, (202) 205-8618.

SUPPLEMENTARY INFORMATION:
l. Background

The Administration on Children,
Youth and Families published a final
rule on December 22, 1993 (58 FR
67912) that implements the
requirements of section 479 of the
Social Security Act. This section
requires the Secretary to publish
regulations that implement a system for
the collection of adoption and foster
care data in the United States. All States
that administer State plans under titles
IV-B and IV-E of the Society Security
Act are subject to this regulation.

I1. General

This regulation, 45 CFR part 1355,
generally known as the Adoption and
Foster Care Analysis and Reporting
System (AFCARS), is designed to collect
uniform, reliable information on
children who are under the
responsibility of the State title IV-B/IV—
E agency for placement and care. The
collection of adoption and foster care
data is mandated by section 479 of the
Social Security Act. In order to
adequately meet the intent of the law
and the requirements of this regulation,
the States’ data collection systems for
AFCARS must be computerized.
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The Department of Health and Human
Services (DHHS) will use this
information to respond to Congressional
requests for current data on children in
foster care or who have been adopted,
and to respond to questions and
requests from other Departments and
agencies, including the General
Accounting Office, the Office of
Management and Budget (OMB), the
DHHS Office of Inspector General,
national advocacy organizations, States
and other interested organizations.

I11. Program Description

Title IV-B, Subpart 1, of the Social
Security Act (the Act), the Child Welfare
Services program, is a formula grant
program. Each State receives grants
during the year representing its
allotment. The grants provide States
with Federal support for a wide variety
of State child welfare services
including: Preplacement preventive
services to strengthen families and
avoid placement of children; services to
prevent abuse and neglect; foster care
and adoption services; and certain
protections for children in foster care.
Title IV-B, Subpart 2, Family
Preservation and Support Services, is an
entitlement program which encourages
and enables each State to develop and
establish or expand, and to operate a
program of family preservation services
and community based family support
services. Funds under both subparts of
title IV-B can be used to provide
services regardless of the income of the
families and children who are in need
of such services.

Title IV—E of the Act is an entitlement
program which authorizes Federal
financial participation (FFP) in the costs
of State foster care maintenance and
adoption assistance payments. Federal
matching of State foster care
maintenance payments is available for
children in foster care who meet certain
eligibility criteria that are based, in part,
on the child’s eligibility under the Aid
to Families With Dependent Children
(AFDC) program. The adotpion
assistance program under title IV-E is
designed to assist States in placing
“special needs” children with adoptive
families through the provision of an
adoption assistance payment. In order to
be eligible for this program, a child must
be eligible for AFDC, title IV—E foster
care or Supplemental Security Income
for the Blind and Disabled (SSI) and
must meet the statutory definition of “a
child with special needs’” according to
section 473(c) of the Act. Title IV-E of
the Act is the major single source of
Federal support for foster care and
adoption assistance payments. However,
over half the funds for adoption and

foster care and half the children are
supported by State and local
governments and private sector.

According to State agency information
gathered by the American Public
Welfare Association (APWA) under the
Voluntary Cooperative Information
System (VICS), there were
approximately 444,000 children in
foster care on the last day of 1993.

In 1990, the most recent year for
which data have been analyzed,
approximately 407,000 children were in
foster care. Of these children,
approximately 69,000 had a plan for
adoption and approximately 20,000 had
parental rights terminated or
relinquished and were waiting for
adoptive homes.

V. Legislation Establishing New Data
Collection Requirements

Section 9943 of the Omnibus Budget
Reconciliation Act (OBRA) of 1986
(Pub. L. 99-509) amended title IV-E of
the Social Security Act by adding
section 479. This section directs the
Secretary to promulgate regulations for
the implementation of a system to
collect data relating to adoption and
foster care in the United States. On
December 22, 1993, the Department
published the AFCARS final rule which
requires that State agencies
administering or supervising the
administration of titles IV-B and IV-E
of the Act implement data collection
systems and report semi-annually on
data elements set forth in the final rule.

Page 67917 of the preamble to the
AFCARS final rule, announced the
Department’s intention to add a foster
care financial data element to the
appendices of the AFCARS regulation.
This data element will indicate the total
monthly amount of foster care benefit
paid on behalf of each child in foster
care. At that time the Department urged
interested parties to comment on this
intention so that expressed concerns
and comments could be taken into
account in the development of the data
element. Two letters (both from State
agencies) were received in response to
the final rule’s request for comments on
this matter.

States should begin submitting the
monthly foster care payment
information with their submittal for the
fourth AFCARS reporting period, April
1, 1996-September 30, 1996.

V. Discussion of Comments and the
Development’s Response Part 1355—
General

Section 1355.40 Foster care and
adoption data collection. The letters
from the State agencies related primarily
to the usefulness of the financial

information and how States are to report
it.

Comment: One comment was that the
request for such information appears
duplicative in light of the information
submitted by the States in accordance
with the ACYF-PI-92-11, issued on
August 21, 1992.

Response: Although the data is
similar, the Program Instruction requires
States submittal of quarterly financial
data with a submitted monthly average
number of children for the quarter. The
AFCARS financial data element will, for
the first time, allow for the analysis of
a payment per child in foster care,
unlike the current average dollars per
child based on an average monthly
number of children. The result is the
opportunity to develop demographic
profiles of children and the specific
payments each receives. This
information can result in more
comprehensive cost projections for
children meeting particular
demographic profiles during their foster
care episodes.

Comment: Given that AFCARS’
reporting frequency is semi-annual, how
would monthly amounts be reflected?

Response: Monthly amounts would be
reflected in the most recent full monthly
payment made on behalf of the child
during the report period.

Comment: Why is this information
necessary on a per child basis, since the
information can be calculated using the
Federal Medical Assistance Percentage
(FMAP) rate?

Response: The information is being
requested on title IV-E and non IV-E
children; therefore the FMAP is not
always applicable. The information on a
per child basis can be useful in a
number of ways, such as:

« Examining costs per placement
setting type; and

¢ Examining costs per child based on
a child’s demographic profile, more
specifically, number of disabilities
VErsus costs, age Vvs. costs, etc.

The understanding of costs as
identified above are necessary for
accurate cost projections.

Comment: Did you intend that this
question would include the
administrative and training dollars
expended?

Response: No, only the maintenance
dollars.

Comment: Is the data necessary for
non-title IV-E children?

Response: Yes, all children as defined
by the AFCARS reporting population.

Comment: For which classes of title
IV—E children will the information be
required?

Response: The information is required
for all children in foster care (title IV—
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E and non IV—E) which meet the
AFCARS reporting population
definition.

Purpose of the Amendment to § 1355.40

Page 67924 of the preamble of the
AFCARS final rule in the “Paperwork
Reduction Act” section, identifies the
need for and approval of a control
number by OMB. Paragraphs (a) and (b)
of 45 CFR 1355.40 of the regulation,
contain information collection
requirements for which an OMB
approval number is required. In
addition, OMB requires the approval
number to be displayed in the
regulation. OMB approved and assigned
a number to the information collection
requirements in § 1355.40 on August 22,
1994. This amendment adds that
number at the end of the section.

VI. Impact Analysis

Executive Order 12866

Executive Order 12866 requires that
regulations be reviewed to ensure that
they are consistent with the priorities
and principles set forth in the Executive
Order. The Department has determined
that this rule which adds a financial
data element to the appendices and
additionally publishes the required
OMB control number is consistent with
these priorities and principles. As
assessment of the costs and benefits of
available regulatory alternatives
(including not regulating) demonstrated
that the approach taken in the
regulation is the most cost-effective and
least burdensome while still achieving
the regulatory objectives.

Regulatory Flexibility Act

Consistent with the Regulatory
Flexibility Act of 1980 (5 U.S.C. ch 6),
the Department tries to anticipate and
reduce the impact of rules and
paperwork requirements on small
businesses. For each rule, with a
“significant economic impact on a
substantial number of small entities” an
analysis is prepared describing the
rule’s impact on small entities. Small
entities are defined in the Regulatory
Flexibility Act to include small
businesses, small non-profit
organizations, and small governmental
entities.

The primary impact of this rule is on
the States which are not ‘““‘small entities”
within the meaning of the Act. For this
reason, the Secretary certifies that this
rule will not have a significant impact
on a substantial number of small
entities.

Paperwork Reduction Act

Under the Paperwork Act of 1980,
Pub. L. 96-511, all Departments are
required to submit to the Office of
Management and Budget (OMB) for
review and approval any reporting or
recordkeeping requirements in a
proposed or final rule. The addition of
a financial data element in several of the
Appendices and the OMB control
number will not make an appreciable
change in the burden to the States.
Therefore no submission to OMB is
required.

List of Subjects in 45 CFR CFR Part
1355

Adoption and foster care, Child
welfare, Data collection, Definitions,
Grant Programs—Saocial Programs.

(Catalog of Federal Domestic Assistance
Program Nos. 93.658, Foster Care
Maintenance, 93.659, Adoption Assistance
and 93.645, Child Welfare Services-State
Grants)

Dated: July 18, 1995.
Mary Jo Bane,
Assistant Secretary for Children and Families.

For the reasons set forth in the
preamble, 45 CFR part 1355 is amended
as follows:

1. The authority citation for part 1355
continues to read as follows:

Authority: 42 U.S.C. 1302.

2. Section 1355.40 is amended by
adding the OMB Control Number at the
end of the section to read as follows:

§1355.40 Foster care and adoption data
collection.

* * * * *

(Information collection requirements
contained in paragraphs (a) and (b) of this
section were approved on August 22, 1994,
by the Office of Management and Budget
under Control Number 0980-0267).

Appendix A—[Amended]

3. Appendix A to Part 1355, Sections
I and Il are amended by adding elements
XII to each section to read as follows:

Section |I—Foster Care Data Elements

* * * * *

XI111. Amount of the monthly foster care
payment (regardless of sources).

* * * * *

Section II—Definition of and
Instructions for Foster Care Data
Elements

* * * * *

XIl. Amount of the monthly foster care
payment (regardless of sources)—Enter the
monthly payment paid on behalf of the child
regardless of source (i.e., Federal, State,
county, municipality, tribal, and private
payments). If title IV-E is paid on behalf of
the child the amount indicated should be the
total computable amount. If the payment
made on behalf of the child is not the same
each month, indicate the amount of the last
full monthly payment made during the
reporting period. If no monthly payment has
been made during the period, enter all zeros.

Appendix C—[Amended]

4. In Appendix C to part 1355, under
Section number 4., paragraph (3) is
revised to read as follows:

4. Personal Computer to Personal
Computer * * *

(3) All records must be a fixed length. The
Foster Care Detailed Data Elements Record is
150 characters long and the Adoption
Detailed Data Elements Record is 72
characters long. The Foster Care Summary
Data Elements Record and the Adoption
Summary Data Elements Record are each 172
characters long.

* * * * *

Appendix D—[Amended]

5. In Appendix D to part 1355,
Section A, Foster Care, subsection 1., is
amended by revising paragraph a. and
adding to paragraph c. the following
elements at the end of the table and
revising the number of “Total
Characters” to read as follows:

1. Foster Care Semi-Annual Detailed Data
Elements Record

a. The record will consist of 66 data
elements.
* * * * *

* K x
C.

. No. of
Element No. délrt]g%ngeAnt Data element description numeric
characters
* * * * * * *
B0 ittt Xl Amount of monthly foster care payment (regardless of 5
source).
LI ] t= Ul T T Tox 1= £ OO U PP P P PP PTRPPPTRPON 150
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* * * * *

Appendix E—[Amended]

6. In Appendix E to part 1355, in
Section A., subsection 3., paragraph
b.(2) is amended by adding the
following elements to the end of the
table to read as follows:

3. Missing Data Standards
* * * * *

b***

(2) Less Than Ten Percent Missing Data

* X *

EI?\lment Element description
0.

* * * * *
66 ......... Amount of monthly foster care

payment (regardless of source).

* * * * *

[FR Doc. 95-19679 Filed 8-8-95; 8:45 am]
BILLING CODE 4184-01-M

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 1801, 1803, 1804, 1805,
1808, 1809, 1810, 1812, 1814, 1815,
1819, 1822, 1825, 1827, 1829, 1831,
1833, 1835, 1837, 1839, 1846, 1849,
1850, 1852, 1853 and 1870

[NASA FAR Supplement Directive 89-19]
RIN 2700-AB84

Acquisition Regulation; Miscellaneous
Amendments to NASA FAR
Supplement

AGENCY: Office of Procurement,
Acquisition Liaison Division, National
Aeronautics and Space Administration
(NASA).

ACTION: Final rule.

SUMMARY: This document amends the
NASA Federal Acquisition Regulation
Supplement (NFS) to reflect a number of
miscellaneous changes dealing with
NASA internal and administrative
matters, such as the NASA FAR
Supplement rewrite and reassignment of
duties in the Office of Procurement.

EFFECTIVE DATE: July 31, 1995.

FOR FURTHER INFORMATION CONTACT: Mr.
David K. Beck, (202) 358-0482.

SUPPLEMENTARY INFORMATION:
Auvailability of NASA FAR Supplement

The NASA FAR Supplement, of
which this rule is a part, is available in
its entirety on a subscription basis from
the Superintendent of Documents,
Government Printing Office,
Washington, DC 20402, telephone

number (202) 512-1800. Cite GPO
Subscription Stock Number 933-003—
00000-1. It is not distributed to the
public, either in whole or in part,
directly by NASA.

Rewrite of NASA FAR Supplement

NASA is reviewing and rewriting 48
CFR chapter 18, the NASA FAR
Supplement, in its entirety in order to
implement recommendations of the
National Performance Review. During
this review, NASA is eliminating
reporting requirements and making
other changes in order to reduce and
simplify the regulation. This rule is part
of the effort to simplify NASA’s
regulations.

Summary of Changes

Part 1801—Federal Acquisition
Regulations System—Unnecessary
words and sections in subparts 1801.1
to 1801.4 are eliminated. Section
1831.101 on deviations from cost
principles is moved to 1804.471(c)

Part 1810—Specifications, Standards,
and Other Purchase Descriptions—
Unnecessary words and duplicative
policy are removed.

Part 1814—Sealed Bidding—
Unnecessary words, sentences and
section are eliminated.

Subpart 1815.1—General
Requirements for Negotiation—Subpart
is eliminated because it is unnecessary
guidance.

Subpart 1815.4—Solicitation and
Receipt of Proposals and Quotations—
Unnecessary paragraphs, sentence and
words are eliminated.

Subpart 1815.5—Unsolicited
Proposals—Section 1815.502 is revised
to emphasize that NASA encourages
unsolicited proposals that are unique
and innovative. Sections 1815.503,
1815.504-70, and 1815.506 are revised
to remove unnecessary words.

Subpart 1815.6—Source Selection—
Unnecessary paragraphs, sentence and
words are eliminated.

Subpart 1815.10—Preaward, Award,
and Postaward Notifications, Protests,
and Mistakes—Unnecessary words are
eliminated.

Part 1827—Patents, Data, and
Copyrights—Unnecessary words are
removed.

Part 1833—Protests, Disputes, and
Appeals—Paragraphs 1833.104(a) and
(d) are revised in order to correct
references to FAR sections.

Part 1835—Research and
Development Contracting—Unnecessary
words are removed. The following
paragraphs and sections are removed
because they are covered elsewhere:
1835.003(b) (covered by FAR 35.003(b)),
1835.003-70 (covered by 1835.070(a)

and 1852.235-70), 1835.003-71(a)
(covered by 1827.373(b)), 1835.003—
71(b) (covered by 1835.070(c)), and
1835.071 (covered by 1846.270(a)).

Part 1837—Service Contracting—
Section 1837.000 is eliminated because
it is unnecessary.

Part 1839—Acquisition of Information
Resources—Unnecessary words are
removed. Revises thresholds based on
current delegations from GSA.

Part 1846—Quality Assurance—
Unnecessary words are removed.
Section 1846.670-2(a) and paragraph (a)
of the clause at 1852.246-72 are revised
to clarify that the clause applies only to
deliveries to the Government.

Part 1849—Termination—Dollar
thresholds in 1849.111-71 are revised in
order to eliminate the requirement for a
Board to review and approve a
Termination Contracting Officer’s
actions involving amounts up to $1
million and, under complete
terminations, fee up to $100,000.
1849.102-70, 1849.111-72, and
1849.111-74 are clarified. In order to
conform to FAR 49.110(a), detailed
instructions in 1849.603-70(d)(1) and
(2) are replaced with references to FAR
15.808(a).

Part 1852—Solicitation Provisions
and Contract Clauses—A clause is
revised as discussed under part 1846.

Part 1853—Forms—Unnecessary
words in 1853.101, 1853.103, 1853.104,
and 1853.105 are eliminated. The
requirement in 1853.105 to obtain
approval from NASA Headquarters prior
to using computer generated forms is
eliminated. Sections 1853.204,
1853.216-70 and 1853.242-70 through
1853.242-72 are revised to eliminate
redundant words. A reference in
1853.249(b) is corrected.

Subpart 1870.1—NASA Acquisition
of Investigations System—Unnecessary
words are removed.

Subpart 1870.2—NASA Research
Announcement System—Unnecessary
words are removed. In paragraph 16
about canceling NRA's, the reference to
the Commerce Business Daily (CBD) is
removed because the CBD does not
publish cancellation notices.

Impact

NASA certifies that this regulation
will not have a significant economic
effect on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.).
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List of Subjects in 48 CFR Parts 1801,
1803, 1804, 1805, 1808, 1809, 1810,
1812, 1814, 1815, 1819, 1822, 1825,
1827, 1829, 1831, 1833, 1835, 1837,
1839, 1846, 1849, 1850, 1852, 1853 and
1870

Government procurement.
Thomas S. Luedtke,

Deputy Associate Administrator for
Procurement.

Accordingly, 48 CFR parts 1801, 1803,
1804, 1805, 1808, 1809, 1810, 1812,
1814, 1815, 1819, 1822, 1825, 1827,
1829, 1831, 1833, 1835, 1837, 1839,
1846, 1849, 1850, 1852, 1853 and 1870
are amended as follows.

1. The authority citation for 48 CFR
parts 1801, 1803, 1804, 1805, 1808,
1809, 1810, 1812, 1814, 1815, 1819,
1822, 1825, 1827, 1829, 1831, 1833,
1835, 1837, 1839, 1846, 1849, 1850,
1852, 1853, and 1870 continues to read
as follows:

Authority: 42 U.S.C. 2473(c)(1).

PART 1801—FEDERAL ACQUISITION
REGULATIONS SYSTEM

2. Section 1801.000 is revised to read
as follows:

1801.000 Scope of part.

This part sets forth general
information about the National
Aeronautics and Space Administration
(NASA) Federal Acquisition Regulation
(FAR) Supplement.

Subpart 1801.1—Purpose, Authority,
Issuance

1801.101 [Removed]
3. Section 1801.101 is removed.

4. Paragraphs (a) and (b) of section
1801.102 are revised to read as follows:

1801.102 Authority.

* * * * *

(a) The National Aeronautics and
Space Act of 1958 (Pub. L. 85-568; 42
U.S.C. 2451 et seq.).

(b) 10 U.S.C. chapter 137.

* * * * *
5. Paragraph (a)(3) of section
1801.104-1 is revised to read as follows:

1801.104-1 Publication and code
arrangement.

(a) * * *
(3) A separate loose-leaf edition.
* * * * *

6. Section 1801.104-2 is revised to
read as follows:

1801.104-2 Arrangement of regulations.
(a) Unless otherwise stated, cross

references are to parts or subdivisions of
the regulations in this chapter.

(b) The regulations in this chapter
may be referred to as the NASA FAR
Supplement or the NFS.

(c) A NFS “version” is the basic loose-
leaf edition NFS with all NFS Directive
(NFSD) change pages filed up to and
including the NFSD number that
corresponds to the *‘version” number.
For example, for the 1989 edition of the
NFS, Version 89.3 consists of pages
from NFSD 89-0 (basic NFS), with
change pages filed from NFSD’s 89-1,
89-2, and 89-3.

7. Section 1801.104-3 is revised to
read as follows:

1801.104-3 Copies.

Subscriptions to the following
publications may be obtained by writing
to Superintendent of Documents, U.S.
Government Printing Office (GPO),
Washington, DC 20402, or by calling
(202) 512-1800. Telephone orders may
be charged to Visa, Mastercard, or a
GPO Deposit Account. A subscription
consists of the basic edition, plus all
changes issued for an indefinite period.
The prices and periods of subscriptions
are set by GPO.

NASA FAR SUPPLEMENT (NFS)
GPO Subscription (Subscript.) Stock
No. 933-003-00000-1
FEDERAL ACQUISITION
REGULATION (FAR)
GPO Subscript. Stock No. 922-006—
00000-8 (Note: The FAR is not a
NASA publication.)

Public libraries that possess title 48,
Code of Federal Regulations (CFR) are
also a source of information, but this
source is updated only once each year.

8. Section 1801.104-370 is revised to
read as follows:

1801.104-370 Internal dissemination.

The Office of Procurement, NASA
Headquarters (Code HK), distributes the
Federal Acquisition Regulation (FAR),
Federal Acquisition Regulation
Circulars (FAC), NASA FAR
Supplement (NFS), NFS Directives
(NFSD), Procurement Notices (PN), and
Procurement Information Circulars (PIC)
directly to NASA Headquarters offices
and to installation distribution points.
Mrs. Cynthia O’Bryant (202—358-1248)
is the contact point for Headquarters
personnel and the installation
distribution points. NASA center
personnel may be placed on the
distribution list or may obtain extra
copies by contacting the designated
distribution point for their installation.
(Do not order these documents on a
NASA Form 2 from the Goddard Space
Flight Center.)

9. Section 1801.105 is revised to read
as follows:

1801.105 OMB approval under the
Paperwork Reduction Act.

(a) NASA FAR Supplement
requirements. The following OMB
control numbers apply:

NASA FAR Supplement OMB control
segment No.
1815.406—-70(b)(5)(iii) ........... 2700-0082
1815.608—72 ...cevevverrieieens 2700-0080
1819 i 2700-0073
1819.72 i 2700-0078
1827 o 2700-0052
1843 i 2700-0054
NF 533 . 2700-0003
NF 667 .ooovveeieeiiieieeieeneee 2700-0004
NF 1018 ...oooiiiiiiiiiiiieeieee 2700-0017

(b) Solicitations and contracts.
Various requirements in a solicitation or
contract, generally in the statement of
work, are not tied to specific paragraphs
cleared in paragraph (a) of this section,
yet require information collection or
recordkeeping. The following OMB
control numbers apply to these
requirements: 2700—0086 (small
purchases), 2700-0087 (solicitations
that may result in bids or proposals not
exceeding $500,000), 2700-0085
(solicitations that may result in bids or
proposals exceeding $500,000), 2700—
0088 (contracts not exceeding
$500,000), and 2700-0089 (contracts not
exceeding $500,000). These OMB
control numbers, as applicable, shall be
displayed in the upper right hand
corner of the cover page of each
solicitation/contract. Overprinting is
authorized by 1853.104.

10. Subpart 1801.2 is revised to read
as follows:

Subpart 1801.2 Administration
1801.270 ........... Amendment of regulation.
1801.270-1 ....... Revisions.

1801.270-2 ....... Procurement notices.

1801.270-3 ....... Effective date.

1801.270-4 ....... Numbering.

1801.271 ........... NASA procedures for FAR
and NFS changes.

1801.272 ........... Procurement information
circulars.

Subpart 1801.2—Administration
1801.270 Amendment of regulation.

1801.270-1 Revisions.

The regulations in this chapter are
amended by publishing amendments in
the Federal Register and by issuing
NFSD’s containing loose-leaf
replacement pages revising various
segments of it (also see 1801.270-2).
Each replacement page bears the NFSD
number and page number at the top. A
vertical bar at the side of a line indicates
that a change has been made within that
line.
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1801.270-2 Procurement notices.

(a) The regulations in this chapter are
amended by publishing amendments in
the Federal Register and by issuing
Procurement Notices (PN’s) when it is
necessary or advisable to promulgate as
rapidly as possible selected material
revising this regulation in advance of an
NFSD.

(b) Unless otherwise indicated, each
PN remains in effect until the effective
date of the subsequent NFSD
incorporating the PN or until
specifically canceled.

1801.270-3 Effective date.

(a) Compliance with a revision to the
regulations in this chapter shall be in
accordance with the NFSD or PN
containing the revision. Procurements
initiated after receipt of new or revised
clauses should, to the maximum
practicable extent, include such clauses.

(b) Unless otherwise stated,
solicitations that have been issued, and
bilateral agreements for which
negotiations have been completed,
before the receipt of new or revised
contract clauses need not be amended to
include the new or revised clauses if
including them would unduly delay the
procurement.

1801.270-4 Numbering.

NFSD’s and PN’s are numbered
consecutively, prefixed by the last two
digits of the calendar year of issuance of
the current edition of the NASA FAR
Supplement.

1801.271 NASA procedures for FAR and
NFS changes.

(a) Informal suggestions for improving
the regulations in this chapter,
including correction of errors, should be
directed to the Contract Management
Division (Code HK).

(b)(1) Formal requests for changes to
the FAR or the NFS should be written
and contain,

(i) A description of the problem the
suggested revision is designed to cure,

(ii) The revision in the form of a
marked-up copy of the current FAR or
NFS language or the text of any
additional language,

(iii) The consequences of making no
change and the benefits to be expected
from a change, and

(iv) Any other information necessary
for understanding the situation, such as
relationship between FAR and NFS
coverage, legal opinions, coordination
with other offices, and existing
agreements.

(2) Formal requests for FAR and NFS
changes should be sent to the Associate
Administrator for Procurement (Code
HK). Requests from Headquarters offices

should originate at the division level or
higher, while installation requests
should be signed at the procurement
officer or higher level.

1801.272 Procurement Information
Circulars.

(a) The Procurement Information
Circular (PIC) is used for internal
dissemination of procurement-related
information and directives not suitable
for inclusion in the NFS. The Contract
Management Division (Code HK) is
responsible for issuing PIC’s.

(b) PIC’s are numbered on a calendar
year basis, beginning with number 1,
prefixed by the last two digits of the
year. To ensure periodic review, PIC’s
normally will automatically expire on
December 31 of the year of issuance.

Subpart 1801.3—Agency Acquisition
Regulations

11. Paragraphs (b) introductory text,
(b)(2) introductory text, and (b)(2)(i) of
section 1801.301 are revised to read as
follows:

1801.301 Paolicy.

* * * * *

(b) All procurement policies,
regulations, procedures, and forms
requiring publication for public
comment in accordance with 41 U.S.C.
418b. This statute requires publication
where there will be a significant effect
beyond the internal operating
procedures of the agency or a significant
cost or administrative impact on
contractors or offerors.

(1) The statute does not define
“significant effect beyond the internal
operating procedures’ or “‘significant
cost or administrative impact.”
Examples of policies or procedures that
fall in either of these categories are
given in paragraphs (b)(1) (i) through
(iv) of this section.

* * * * *

(2) * * *

(i) Security procedures for identifying
and badging contractor personnel to
obtain access at a NASA installation.

* * * * *

12. Section 1801.303 is revised to read
as follows:
1801.303 Publication and codification.

Part, subpart, and section numbers 70
through 89 are reserved for NASA FAR
Supplement use.

Subpart 1801.4—Deviation from the
FAR

13. Section 1801.400 is revised to read
as follows:

1801.400 Scope of subpart.

This subpart prescribes the policies
and procedures for authorizing
deviations from the NASA FAR
Supplement and the FAR.

1801.401, 1801.402, 1801.403, 1801.404,
1801.405, 1801.470 [Removed]

14. Sections 1801.401, 1801.402,
1801.403, 1801.404, 1801.405, and
1801.470 are removed.

1801.471 [Amended]

15. and 16. In section 1801.471,
paragraphs (a) and (b)(2) are revised and
paragraph (c) is added to read as
follows:

1801.471 Procedure for requesting
deviations.

(a) Requests for authority to deviate
from the FAR or the regulations in this
chapter shall be:

(1) Submitted to the Director, Program
Operations Division, Office of
Procurement, NASA Headquarters
(Code HS); and

(2) Signed by the procurement officer.

b * * *x

(2) A full description of the deviation,
the circumstances in which it will be
used, and the specific contract action(s)
to which it applies;

* * * * *

(c) Requests for individual deviations
from FAR cost principles under FAR
31.101 should provide the following
information:

(1) The name and phone number of
the contracting officer;

(2) A copy of the contractor’s request
for cost allowance;

(3) The rationale for granting the
deviation and supporting information,
including the benefit to the
Government;

(4) The dollar amount involved; and

(5) Any other information considered
relevant to the request.

PART 1803—IMPROPER BUSINESS
PRACTICES AND PERSONAL
CONFLICTS OF INTEREST

1803.104-11 [Amended]

17. In paragraphs (b) and (c) of section
1803.104-11, “(Attn: Code HP)” is
revised to read “‘(Attn: Code HS)".

1803.303 [Amended]

18. In paragraph (a) introductory text
of section 1803.303, *““(Code HP)” is
revised to read “‘(Code HS)".

19. In paragraph (c) of section
1803.303, “(Code HP)” is revised to read
“(Code HS)”", and *‘Code HP”’ is revised
to read “Code HS”.

1803.806 [Amended]

20. In section 1803.806, ‘‘(Code HP)”’
is revised to read “(Code HK)".
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PART 1808—REQUIRED SOURCES OF
SUPPLIES AND SERVICES

Subpart 1808.6—Acquisition from
Federal Prison Industries, Inc.

1808.605 [Amended]

21. In paragraph (c) of section
1808.605, ““(Code HP)" is revised to read
“(Code HS)".

PART 1809—CONTRACTOR
QUALIFICATIONS

Subpart 1809.1—Responsible
Prospective Contractors

1809.104-70 [Removed]

22. Section 1809.104-70 is removed.
Subpart 1809.4—Debarment,
Suspension, and Ineligibility
1809.404 [Amended]

23. In paragraphs (a) and (c) of section
1809.404, ““Code HP”' is revised to read
““Code HS” in each occurrence.

1809.405 [Amended]

24. In section 1809.405, ““(Code HP)”’
is revised to read “(Code HS)".
1809.405-1 [Amended]

25. In paragraph (b) of section
1809.405-1, *“(Code HP)” is revised to
read ‘‘(Code HS)".

1809.405-2 [Amended]

26. In section 1809.405-2, “(Code
HP)" is revised to read ‘‘(Code HS)".

1809.406-3 [Amended]

27. In section 1809.406-3, “(Code
HP)” is revised to read ‘‘(Code HS)".

1809.407-3 [Amended]

28. In section 1809.407-3, ““(Code
HP)” is revised to read *‘(Code HS)".

1809.408 [Amended]

29. In paragraph (d) of section
1809.408, ““(Attn: Code HP)” is revised
to read “(Attn: Code HS)".

30. In paragraph (e) of section
1809.408, “(Code HP)" is revised to read
“(Code HS)”.

1809.470-1 [Amended]

31. In the introductory text of section
1809.470-1, “*(Code HP)” is revised to
read ‘‘(Code HS)".

1809.470-3 [Amended]

32. In section 1809.470-3, *“(Code
HP)" is revised to read ‘‘(Code HS)".

33. Part 1810 is revised to read as
follows:

PART 1810—SPECIFICATIONS,
STANDARDS, AND OTHER PURCHASE
DESCRIPTIONS

Sec.

1810.001 Definitions.

1810.002 Policy.

1810.002-70 NASA policy.

1810.002-71 Performance-based
contracting.

1810.004 Selecting specifications or
descriptions for use.

1810.004-70 Additional requirements.

1810.004-71 Brand-name-or-equal purchase
description.

1810.007 Deviations.

1810.008 lIdentification and availability of
specifications.

1810.008-70 Brand-name-or-equal awards.

1810.011 Solicitation provisions and
contract clauses.

1810.011-70 NASA solicitation provisions
and contract clauses.

Authority: 42 U.S.C. 2473(c)(1).

1810.001 Definitions.

Brand-name product means a
commercial product described by brand
name and make or model number or
other nomenclature by which it is
offered for sale to the public by the
manufacturer, producer, or distributor.

1810.002 Policy.

Implementation of the Metric
Conversion Act of 1975, as amended,
and FAR 10.002(c), shall be in
accordance with the policy section of
NMI 8010.2, Use of the Metric System
of Measurements in NASA Programs.

1810.002-70 NASA policy.

Whenever a specification is deemed
inadequate, the contracting officer shall
initiate action to recommend that the
activity responsible for the specification
amend or revise it to obviate the
necessity for repeated departures from
the specification.

1810.002-71 Performance-based
contracting.

Use of performance-based
specifications, where feasible, is the
preferred method for establishing
contract requirements. Requiring
activities shall, to the maximum extent
practicable, use performance-based
specifications, purchase descriptions
and statements of work to give
contractors freedom to innovate and
economize, and to hold contractors
accountable for the end results.

1810.004 Selecting specifications or
descriptions for use.

(a) As required by FAR 10.004(e),
contracts will include appropriate
preservation, packaging, packing, and
marking requirements. The services of
packaging technicians shall be used to—

(1) Develop preservation, packaging,
packing, and marking requirements; and

(2) Assist in evaluating contractors’
packaging, packing, and marking cost
estimates or charges.

(b) Unrealistic preservation,
packaging, packing, and marking
requirements should be reported and
changes recommended to the activity
originating the requirement and to the
contracting officer.

1810.004-70 Additional requirements.

Many specifications cover several
grades or types and provide for options
in methods of inspection. When such
specifications are used, the solicitation
shall state specifically the grade, type,
or method of inspection on which offers
are to be based.

1810.004-71 Brand-name-or-equal
purchase description.

(a) Purchase descriptions containing
references to one or more brand-name
products followed by “‘or equal’” may be
used only when authorized by FAR
10.004(b)(3) and in accordance with this
part 1810 (see 1810.008-70, 1810.011,
and 1852.210-70).

(b) “Or equal’’ should not be added if
it is determined under paragraph (a) of
this section that only a particular
product meets the essential
requirements of the Government (e.g.,
when the required supplies can be
obtained only from one source (see FAR
6.302-1)).

(c) To the extent feasible, all
acceptable brand-name products should
be referenced. If “‘brand-name-or-equal”
is used, offerors must be given the
opportunity to offer products other than
those referenced by brand name if those
products will meet the needs of the
Government in essentially the same
manner.

(d) ““Brand-name-or-equal’’ purchase
descriptions should set forth the salient
physical, functional, or other
characteristics essential to the needs of
the Government. Purchase descriptions
should contain the following
characteristics, in addition to those at
FAR 10.004(b)(1), to the extent
available, and include other information
necessary to describe the item:

(1) Complete common generic
identification of the item.

(2) Model, make, or catalog number
for each brand-name product, and
identity of the commercial catalog in
which it appears.

(3) Name of manufacturer, producer,
or distributor of each brand-name
product referenced (and address if
company is not well known).

(e) When it is needed to describe the
item required, a commercial catalog
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description, or pertinent extracts, may
be used if the description is identified
in the solicitation as being that of the
manufacturer, producer, or distributor.
The contracting officer shall ensure that
a copy of any catalog referenced (except
parts catalogs) is available on request for
review by offerors at the contracting
office.

(f) Offerors offering brand-name
products shall not be required to furnish
samples; however, solicitations may
require the submission of samples from
offerors proposing “‘or equal’ products.

(9) Proposals offering products
differing from brand-name products
referenced in a ““brand-name-or-equal”
purchase description shall be
considered for award if the contracting
officer determines under the provision
at 1852.210-70 that the offered products
meet the salient characteristics required
by the solicitation. Offers shall not be
rejected because of minor differences in
design, construction, or features that do
not affect the suitability of the products
for their intended use.

(h) Except as provided in paragraph
(i)(1) of this section, when a **brand-
name-or-equal’ purchase description is
included in a solicitation, the following
shall be inserted after each item so
described in the solicitation for
completion by the offeror:

Offering:

Manufacturer’s Name

Brand No.

(i)(1) Where components of an end
item are described in the solicitation by
a “‘brand-name-or-equal’’ purchase
description and the contracting officer
determines that applying the provision
at 1852.210-70 to them would be
impracticable, the requirements of
paragraph (h) of this section shall not
apply. In such cases, if the provision is
included in the solicitation for other
reasons, a statement substantially as
follows shall be included:

The provision entitled Brand Name or
Equal does not apply to the following
components:

(List the components to which the
provision does not apply.)

(2) If the contracting officer
determines that the provision at
1852.210-70 should apply only to
certain components, the requirements of
paragraph (h) of this section shall apply
to them, and a statement substantially as
follows shall be included:

The provision entitled Brand Name or
Equal applies to the following components:

(List the components to which the
provision applies.)

(i) The policies and procedures
prescribed in paragraphs (a) through (i)
of this section apply to sealed-bid and
negotiated procurements. If use of the
provision is not practicable (as may be
the case, for example, in exigency
purchases), suppliers shall be informed
that proposals offering products
different from the products referenced
by brand name will be considered if the
contracting officer determines that they
are equal in all significant and material
respects to the products referenced.

1810.007 Deviations.

If an exception or deviation from a
Federal or military specification is
required—

(a) The contracting officer shall,
before issuing the solicitation, submit a
fully documented and justified request
for the deviation to the procurement
officer; and

(b) The procurement officer shall
comply with FAR 10.007(a).

1810.008 Identification and availability of
specifications.

Each solicitation shall include the
applicable specifications, standards,
plans, drawings, and other pertinent
documents, or shall state where they
can be obtained or examined.

1810.008-70 Brand-name-or-equal awards.

Award documents shall identify or
incorporate by reference an
identification of the specific products
the contractor is to furnish. This
identification shall include any brand
name and make or model number,
descriptive material, and any
modifications of brand-name products
specified in the solicitation. Included in
this requirement are those instances in
which (a) the description of the end
item contains “‘brand-name-or-equal”
purchase descriptions of components or
of accessories related to the end item
and (b) the solicitation includes the
provision at 1852.210-70 as applicable
to such components or accessories (see
1810.004-70(i)).

1810.011 Solicitation provisions and
contract clauses.

1810.011-70 NASA solicitation provisions
and contract clauses.

(a) When a “*brand-name-or-equal”’
purchase description is used, the
contracting officer shall insert in the
solicitation the provision at 1852.210—
70, Brand Name or Equal.

(b) The contracting officer shall insert
the provision at 1852.210-71,
Descriptive Literature for Used Material,
in solicitations containing FAR
provision 52.210-6, Listing of Used or
Reconditioned Material, Residual

Inventory, and Former Government
Surplus Property. Insert the information
needed to make a determination that the
items to be furnished can reasonably be
expected to conform to the requirements
of the solicitation.

(c) The contracting officer may insert
a clause substantially as stated in
1852.210-72, Supplies and/or Services
to be Furnished, in all solicitations and
contracts to indicate the items to be
delivered. Insert the item number,
description of the supplies (see FAR
2.101 for definition) and/or services to
be furnished, quantities to be furnished,
unit and unit price (if applicable), and
total dollar amount. The column
headings may be modified for what is
being acquired and the type of contract.

(d) The contracting officer shall insert
a clause substantially as stated at
1852.210-75, Packaging and Marking, in
solicitations and contracts where the
packaging and marking requirements of
NASA Handbook (NHB) 6000.1 and/or
MIL-STD-2073-1 and MIL-STD-2073—
2 are appropriate. Insert the applicable
information for the particular
procurement. Substitute Alternate | for
paragraphs (a), (b), (c), and (d) of the
basic clause if commercial packing and
marking practices are to be used. Add
Alternate |1 if space flight item(s) are to
be delivered.

PART 1812—CONTRACT DELIVERY
OR PERFORMANCE

Subpart 1812.3—Priorities and
Allocations

1812.302 [Amended]

34. In section 1812.302(a), the phrase
**Headquarters Acquisition Liaison
Division, Code HP” is revised to read
“Headquarters Program Operations
Division, Code HS”.

1812.303-70 [Amended]

35. In paragraph (e) of section
1812.303-70, the phrase “The
Headquarters Acquisition Liaison
Division (Code HP)” is revised to read
“The Headquarters Program Operations
Division (Code HS)”, and at the end of
the paragraph, ‘““Code HP” is revised to
read “‘Code HS”.

PART 1814—SEALED BIDDING

Subpart 1814.2—Solicitation of Bids

1814.201-2 [Removed]

36. Section 1814.201-2 is removed.

37. and 38. In section 1814.201-5,
paragraph (a) is revised, paragraph (b) is
removed, and paragraph (c) is
redesignated as paragraph (b) to read as
follows:
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1814.201-5 Part IV—Representations and
instructions.

Section M—Evaluation factors for
award.

(a) The contracting officer shall state
if award is to be made in the aggregate
(all-or-none basis) or by specified
groups of items.

(b) * * *

1814.201-670 [Amended]

39. In section 1814.201-670,
paragraph (b), a period is added after
*1814.201-5(a)”, and the phrase “and
(b) and FAR 52.214-10 and 52.215-16.”
is removed.

40. In section 1814.201-670,
paragraph (c), the last sentence is
removed.

41. Paragraph (d) of section 1814.201—
670 is revised to read as follows:

1814.201-670 NASA solicitation
provisions.
* * * * *

(d) If a pre-bid conference is planned,
the contracting officer shall insert the
provision at 1852.215-77, Preproposal/
Prebid Conference. See 1815.407-70(f).

Subpart 1814.4—Opening of Bids and
Award of Contract

42. Section 1814.404-1 is revised to
read as follows:

1814.404-1 Cancellation of invitations
after opening.

(a) The authority to make the
determination at FAR 14.404-1(c) is
delegated to the contracting officer,
except as provided in paragraph (b)(2) of
this section.

(b) A determination under FAR
14.404-1(c)(6) or (7) that includes an
authorization to complete the
acquisition through negotiation (see
FAR 14.404-1(e)(1)) shall be approved
by the procurement officer, who shall
obtain the advice of the Chief Counsel
before making this determination.

1814.404-170 [Removed]
43. Section 1814.404-170 is removed.
44. Paragraph (a) of section 1814.406—
3 is revised to read as follows:

1814.406-3 Other mistakes disclosed
before award.

(a) The Associate Administrator for
Procurement is authorized to permit the
correction of bids under FAR 14.406—
3(a) and (b) and the award of a contract
under FAR 14.406-3(d). Procurement
officers are authorized to permit
withdrawal of bids when the conditions
in FAR 14.406-3(c) are met.

* * * * *

45. In paragraph (b) of section
1814.406-3 the comma after the word

“and” is removed and the phrase “‘as an
alternative,” is removed.

1814.406-4 [Amended]

46. In the introductory text of section
1814.406-4, the phrase “installation’s
Office of”” is removed and paragraph (c)
of section 1814.406—4 is removed.

47. Paragraph (a) of section 1814.407—
1 is revised to read as follows:

1814.407-1 General.

(a) A notice of award as a specific
document is used when the contracting
officer needs to inform a responsible
bidder that its offer was determined to
be the most advantageous to the
Government (considering only price and
price-related factors) and that the formal
award will be made upon satisfaction of
specified pre-performance conditions.

* * * * *

1814.407-1 [Amended]

48. In paragraph (b) of section
1814.407-1, in the first sentence, the
phrase “in sealed bidding” is removed.

49. In paragraph (c) of section
1814.407-1, in the first sentence, the
phrase “in sealed bidding” is removed,
and in the third sentence, the phrase *
for use in sealed bidding” is removed.

50. In paragraph (d) of section
1814.407-1, in the first sentence, the
phrase “in sealed bidding” is removed.

51. In paragraph (e) of section
1814.407-1, in the second sentence, the
phrase “‘a reasonable date certain,” is
removed.

52. In section 1814.407-1, paragraph
(f) is revised to read as follows:

1814.407-1 General.

* * * * *

(f) The notice of award can be issued
by any formal written means such as a
letter, telegram or electronic means. The
notice should be substantially the same
as the following format.

FORMAT * * *

* * * * *

53. In section 1814.407-1, under
NOTES at the end of FORMAT, in
paragraph (g), the phrase ‘‘a reasonable
date certain,” is removed.

PART 1815—CONTRACTING BY
NEGOTIATION

Subpart 1815.1 [Removed]

54. Subpart 1815.1 is removed.

Subpart 1815.4—Solicitation and
Receipt of Proposals and Quotations

55. Section 1815.405-1 is revised to
read as follows:

1815.405-1 General.

(a) Solicitations for information or
planning purposes are particularly
useful when a procurement can be
properly negotiated only after potential
offerors have had an opportunity to
become familiar with a large quantity of
data, or when it would be desirable to
have industry participation in
formulating and reviewing complex
specifications or requirements.

(b) Solicitations for information or
planning purposes may not be used as
a means for prequalifying offerors.

(c) Requirements for automatic data
processing equipment or support
services to perform specified operations
or achieve certain results may be
suitable for advance review and
comment by the private sector when
diverse approaches to accomplishing
mission objectives may be feasible. The
material made available in advance may
vary from a comprehensive draft of a
proposed requirement to a partial draft;
e.g., statement of work and/or
specifications or reports.

1815.405-70 [Removed]
56. Section 1815.405-70 is removed.

1815.405-71 [Amended]

57. In section 1815.405-71, paragraph
(b) introductory text, the first sentence
is removed.

58. In section 1815.406, paragraph (b)
is revised to read as follows:

1815.406 Preparing requests for proposals
(RFP’s) and requests for quotations
(RFQ’s).

(a) * X %

(b) When advisable, particularly in
the case of research and development,
proposals shall be requested in two
parts:

(1) An unpriced technical proposal,
and

(2) A cost proposal cross-referenced to
the technical proposal (see 1815.406—
70).

* * * * *

59. In section 1815.406-5, paragraph
(b)(1) is removed, the existing
paragraphs (b)(2) through (b)(8) are
redesignated as paragraphs (b)(1)
through (b)(7), and paragraph (b)(8) is
added to read as follows:
1815.406-5 Part IV—Representations and
instructions.
* * * * *

(b) * % X

(8) See 1846.470.

60. The introductory text of section
1815.412 is revised to read as follows:
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1815.412 Late proposals and
modifications.

For broad agency announcements
listed in 1835.016 and SBIR Phase | and
Phase Il solicitations—

* * * * *

Subpart 1815.5—Unsolicited Proposals

1815.502 [Amended]

61. In section 1815.502, the phrase ‘“‘of
unsolicited proposals” is revised to read
“of unique and innovative unsolicited
proposals”.

1815.503 [Amended]

62. In section 1815.503, paragraph (a),
the last sentence is removed.

63. In section 1815.503, paragraph (b),
in the first sentence the phrase “‘to
agencies in addition to NASA,"” is
revised to read “‘to other agencies or to
JPL in addition to NASA,” and in the
last sentence, the phrase “‘to another
agency for action” is revised to read ““to
another agency or JPL for action”.

64. In paragraph (c) of section
1815.503, the first sentence is removed.

1815.504-70 [Amended]

65. In section 1815.504-70, ““(Code
HP)” is revised to read *‘(Code HK)”, the
phrase “The Headquarters Office of
Small and Disadvantaged Business
Utilization (Code K)” is revised to read
“The Headquarters Office of
Procurement (Code HK)”, and the last
sentence is removed.

1815.506 [Amended]
66. In section 1815.506, paragraph
(2)(3) is removed.

Subpart 1815.6—Source selection

67. Section 1815.611 is revised to read
as follows:

1815.611 Best and final offers.

For competitive procurements of $25
million or more, approval of the
Associate Administrator for
Procurement (Code HS) is required
before reopening discussions and
requesting additional best and final
offers. For competitive procurements
with values less than $25 million,
approval of the Procurement Officer is
required.

1815.613-71 [Amended]

68. In section 1815.613-71, paragraph
(a) designation and heading is removed
and paragraph (b) is removed.

Subpart 1815.10—Preaward, Award,
and Postaward Notifications, Protests,
and Matters

69. In section 1815.1003-2, paragraph
(a) introductory text is revised to read as
follows:

1815.1003-2 Policy.

(a) NASA shall debrief an
unsuccessful competitor in accordance
with FAR 15.1003. Debriefings shall be

consistent with—
* * * * *

PART 1822—APPLICATION OF LABOR
LAWS TO GOVERNMENT
ACQUISITIONS

Subpart 1822.4—Labor Standards for
Contracts Involving Construction

1822.406-13 [Amended]

70. In section 1822.406-13, “(Attn:
Code HP)” is revised to read “‘(Attn:
Code HK)", and the phrase “The
Acquisition Liaison Division (Code
HP)" is revised to read “The Contract
Management Division (Code HK)”.

Subpart 1822.8—Equal Employment
Opportunity

1822.804-2 [Amended]

71. In section 1822.804-2, “‘(Code
HP)" is revised to read ““(Code HK)".

1822.807 [Amended]

72. In section 1822.807, the phrase
“the Headquarters Acquisition Liaison
Division (Code HP)” is revised to read
“the Headquarters Contract
Management Division (Code HK)”.

PART 1825—FOREIGN ACQUISITION

Subpart 1825.72—Limitation on
Strategic Defense Initiative (SDI)
Contracting

1825.7200 [Amended]

73. In section 1825.7200, the phrase
“the Acquisition Liaison Division (HP)”
is revised to read ‘‘the Program
Operations Division (HS)”.

PART 1827—PATENTS, DATA, AND
COPYRIGHTS

Subpart 1827.3—Patent Rights Under
Government Contracts

1827.372 [Amended]

74. In paragraph (a)(2) of section
1827.372, the phrase “The objectives of
NASA policy with” is revised to read
“The objectives with’” and the phrase
‘‘to provide their widest” is revised to
read “‘to provide widest”.

75. In paragraph (a)(3) of section
1827.372, the phrase *‘the objectives of
NASA policy with” is revised to read
“the objectives with”, and the phrase
“‘used in a manner to promote” is
revised to read “used to promote”.

76. In paragraph (b)(1) of section
1827.372, the phrase “will be served by
this action.” is revised to read “will be

served.” and the phrase “‘request for
such waiver” is revised to read “‘request
for waiver”.

77. In paragraph (i)(1) of section
1827.372, the phrase *‘structure of
which the contractor is a part, and
includes” is revised to read ‘‘structure,
and includes”.

78. In paragraph (i)(2) of section
1827.372, the citation ““14 CFR part
1245, subpart 2, Licensing of NASA
Inventions” is revised to read ‘37 CFR
part 404, Licensing Government Owned
Inventions’, and the citation “14 CFR
1245.211" is revised to read ‘37 CFR
404.10".

1827.373 [Amended]

79. In paragraph (a)(1) to section
1827.373, the phrase *‘exceptions set
forth in paragraph” is revised to read
“‘exceptions in paragraph”

80. In paragraph (b) introductory text
of section 1827.373, the phrase “‘in any
NASA contract (and solicitation
therefor) with” is revised to read *‘in all
NASA solicitations and contracts with”.

81. In paragraph (c) introductory text
of section 1827.373, the phrase *““‘under
the circumstances set forth in
paragraphs (c)(1) through (3) of this
section” is revised to read ‘‘under the
following circumstances:”.

82. In paragraph (c)(1) of section
1827.373, the phrase *““For the purpose
of this paragraph (c)(1)” is revised to
read “‘For this purpose”.

83. In paragraph (c)(2) of section
1827.373, the phrase *‘agency for which
the contract is to be placed does” is
revised to read “‘agency does”.

84. In paragraph (d) of section
1827.373, the phrase ““to advise
prospective contractors’ is revised to
read “‘to advise offerors”.

85. Paragraph (f) of section 1827.373
is removed and paragraph (g) is
redesignated as paragraph (f) and
amended by adding a period after the
word “‘organization’” and removing the
phrase “‘but the matter is uncertain at
the time of solicitation (e.g, the
procurement is not a set-aside and is not
sole source to a large business).”

1827.374-1 [Amended]

86. In paragraphs (a) and (b) of section
1827.374-1, the phrase “In any NASA
contract” is revised to read “In any
contract”.

87. In paragraph (c) of section
1827.374-1, the phrase ‘‘subpart 1, shall
apply” is revised to read *‘subpart 1,
apply” and the phrase “under any
NASA contract” is revised to read
“‘under any contract”.

88. In section 1827.374-1, paragraph
(f) is revised to read as follows:
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1827.374-1 General.

* * * * *

(f) Revocation or modification of
contractor’s minimum rights.
Revocation or modification of the
contractor’s license rights (see
1827.372(i)(2)) shall be in accordance
with 37 CFR 404.10, for subject
inventions made and reported under
any contract with other than a small
business firm or a nonprofit
organization, and in accordance with
FAR 27.304-1(f) for subject inventions
made and reported under any contract
with a small business firm or a
nonprofit organization. The contractor’s
right to appeal a determination to
revoke or modify any such license shall
be in accordance with 37 CFR part 404,
Licensing of Government Owned
Inventions.

* * * * *

89. In paragraph (g) to section
1827.374-1, the phrase ‘““‘under any
NASA contract” is revised to read
“‘under any contract”.

1827.374-3 [Amended]

90. In paragraph (a) of section
1827.374-3, the phrase “If a NASA
contract” is revised to read “If a
contract”.

1827.375-1 [Amended]

91. In paragraph (b)(1) of section
1827.375-1, the phrase ‘‘for the NASA
installation” is revised to read ‘‘for the
installation” and the phrase ‘““made by
use of the clause” is revised to read
“made in the clause”.

92. In paragraph (b)(2)(ii) of section
1827.375-1, the word “NASA" is
removed.

93. In paragraph (b)(4) of section
1827.375-1, the phrase “‘at the request
of the contractor or on their own
initiative,” is removed.

1827.375-2 [Amended]

94. In paragraphs (a)(1) introductory
text and (a)(2) of section 1827.375-2, the
word “NASA” is removed.

1827.375-3 [Amended]

95. In paragraph (a) introductory text
of section 1827.375-3, the phrase
“review, as necessary, the” is revised to
read “‘review the” and the word “‘their”
is removed.

96. In paragraph (e)(3) of section
1827.375-3, the phrase “‘obligations
imposed upon the contractor by is
removed.

97. In paragraph (f) of section
1827.375-3, the word “‘ordinarily” is
removed.

Subpart 1827.4—Rights in Data and
Copyrights

1827.404 [Amended]

98. In paragraph (e)(1) of section
1827.404, the phrase *‘accordance with
NASA policy” is revised to read
‘““accordance with policy”.

99. In paragraph (e)(3) of section
1827.404, the word “‘itself”’ is removed.

100. In paragraph (g) of section
1827.404, the phrase *‘correct, or adding
or correcting, any” is revised to read
*‘correct any”.

1827.405 [Amended]

101. In paragraph (a)(1) of section
1827.405, the phrase “the NASA
contracting officer or the NASA
contract” is revised to read “the
contracting officer or the contract”.

102. In paragraph (a)(3) of section
1827.405, the word “NASA” is
removed.

1827.406 [Amended]

103. In paragraph (a) of section
1827.406, the phrase *‘for most needs”
is removed.

104. In paragraph (b)(1) introductory
text of section 1827.406, the phrase
“that may be” is removed, and the word
“NASA” is removed.

105. In paragraph (b)(2)(i) of section
1827.406, the word “‘overall” is
removed.

106. In paragraph (b)(1)(ii) of section
1827.406, the phrase *‘of the contract
work’ is revised to read ‘‘of the
contract’’.

107. In paragraph (b)(2)(iii) of section
1827.406, the word “‘work’ is removed.
108. In paragraph (b)(1)(v) of section
1827.406, the phrase *‘of the contract” is

removed.

109. In paragraph (b)(2) of section
1827.406, the word “‘entire” is removed,
the phrase “under the contract” is
removed, and the phrase “ensure
appropriate distribution of the required
reports” is revised to read “‘ensure
distribution of the reports”.

1827.409 [Amended]

110. In paragraph (a) of section
1827.409, the last sentence is removed.

111. In paragraph (b) of section
1827.409, the phrase “in the notice” is
removed, and the word ‘‘installation’ is
removed.

112. In paragraphs (e), (f), and (g) of
section 1827.409, the word “‘as’ is
removed.

113. In paragraph (h) of section
1827.409, the phrase ““the clause at” is
removed.

114. In paragraph (i) of section
1827.409, the word “‘at’ is removed.

Subpart 1827.6—Foreign License and
Technical Assistance Agreements

1827.670-1 [Amended]

115. In section 1827.670-1, the phrase
“by the NASA contracting officer” is
revised to read ‘‘by the contracting
officer”.

PART 1829—TAXES

Subpart 1829.2—Federal Excise Taxes

1829.203 [Amended]

116. In paragraph (a) of section
1829.203, the phrase ‘““‘the Acquisition
Liaison Division (Code HP)” is revised
to read “‘the Contract Management
Division (Code HK)".

PART 1831—CONTRACT COST
PRINCIPLES AND PROCEDURES

Subpart 1831.1—[Removed]
117. Subpart 1831.1 is removed.

PART 1833—PROTESTS, DISPUTES,
AND APPEALS

1833.103 [Amended]

118. In paragraph (c) of section
1833.103, the phrase *“‘the Acquisition
Liaison Division (Code HP)” is revised
to read “‘the Program Operations
Division (Code HS)".

119. In section 1833.104 paragraph (a)
is revised to read as follows:

1833.104 Protests to GAO.

(a) General procedures. (1) NASA
personnel shall take no action to
respond to or resolve any protest filed
with GAO other than in accordance
with this part.

(2) The notices required by FAR
33.104(a)(2) shall be made by the
contracting officer.

(3) Upon receiving any
communication from a protester or the
GAO regarding a protest, the cognizant
procurement officer shall immediately
contact Code HS for guidance.
Conversely, upon Headquarters receipt
of notice from GAO of the filing of a
protest, Code HS shall immediately
notify the cognizant procurement
officer. This is usually done via
telephone and constitutes the official
notice to the installation that a protest
has been filed.

(4) Within 3 work days of being
notified, the contracting officer shall
forward to Headquarters (Code HS) a
copy of the procurement file including
all documents referred to in FAR
33.104(a)(3)(ii) (A) through (G) and any
others requested by Code HS. The
contracting officer’s statement (FAR
33.104(a)(3)(ii)(H)) shall be forwarded
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no later than ten work days after the
contracting officer has been notified.
The contracting officer’s statement shall
receive the concurrence of the
installation Chief Counsel. If more time
is needed, requests for extension may be
made by telephone to Headquarters,
Code HS.

(5) When the GAO elects to use its
express option procedure, the
contracting officer’s statement shall be
forwarded to Code HS within six work
days after the contracting officer has
been notified. If that is not possible, a
report to Code HS shall be made by
telephone.

(6) In consultation with the Office of
General Counsel, Headquarters (Code
HS) shall provide the information
required by FAR 33.104(a) to the GAO.

* * * * *

120. In paragraph (b)(1) of section
1833.104, ““(Code HP)" is revised to read
“(Code HS)” and ““Code HP”’ is revised
to read ““Code HS”.

121. In paragraphs (c) (1) and (2) of
section 1833.104, “‘(Code HP)” is
revised to read “‘(Code HS)” and *‘Code
HP”" is revised to read “Code HS”.

122. In section 1833.104, the first
sentence of paragraph (d) is revised to
read as follows, and in the last sentence,
*(Code HP)” is revised to read *‘(Code
HS)":

“If the protester in its protest
statement or later in the process
requests documents, the contracting
officer shall forward them to Code HS
with the documents required by FAR
33.104(a)(3), within three work days of
receipt of the request.”

123. In paragraph (e) of section
1833.104, “Code HP”' is revised to read
“Code HS”.

PART 1835—RESEARCH AND
DEVELOPMENT CONTRACTING

1835.003 [Amended]

124. In section 1835.003, paragraph
(b) is removed and the existing
paragraph (c) is redesignated as
paragraph (b), and in the newly
designated paragraph (b), the phrase
“for NASA policy” is revised to read
“for policy”.

1835.003-70, 1835.003-71 [Removed]

125. Sections 1835.003-70 and
1835.003-71 are removed.

1835.015 [Amended]

126. In section 1835.015, paragraph
(b), the phrase “For NASA policy” is
revised to read “‘For policy”.

127. Section 1835.016—70 is revised to
read as follows:

1835.016-70 NASA Research
Announcements.

(a) Scope. This subsection 1835.016—
70 prescribes regulations and
procedures for the use of a NASA
Research Announcement (NRA), a form
of broad agency announcement (see
FAR 6.102(d)(2)). An NRA is used to
announce research interests and, after
peer or scientific review using factors in
the NRA, select proposals for funding.
Unlike an RFP containing a statement of
work or specification to which offerors
are to respond, an NRA provides for the
submission of competitive project ideas,
conceived by the offerors, in one or
more program areas of interest to NASA.
The NRA is intended to be used for
those research procurements for which
it would be impossible to draft an
adequate RFP in sufficient detail
without restraining the technical
response and thus hindering the
competition of ideas. An NRA shall not
be used in place of an RFP when the
procurement requirement is narrowly
defined and it is necessary to use a
detailed description or specification.

(b) Issuance. (1) Each NRA shall be
assigned a unique number in
accordance with 1804.7102-1.

(2) NRAs may remain open for
proposal submission for a maximum of
one year. They may not be amended or
modified once issued, but may be
reissued by assigning a new number and
resynopsizing. (See also paragraph (g) of
this section.) NRAs should remain open
for at least 90 days.

(3) Before issuance, each field-
generated NRA shall be concurred in by
the procurement officer and approved
by the installation’s director or a
designee, who shall serve as or
designate a selecting official. Before
issuance, each Headquarters-generated
NRA shall be concurred in by General
Counsel (Code GK) and the Director,
Headquarters Acquisition Division
(Code HW) and approved by the
cognizant Program Associate
Administrator or a designee, who shall
serve as or designate a selecting official.
If a Headquarters-generated NRA may
result in awards by a NASA field
installation, the concurrence of that
installation’s procurement officer may
be sought in place of or in addition to
Code HW'’s concurrence.

(4) The contracting officer shall assure
that the NRA is synopsized in the
Commerce Business Daily (CBD). The
synopsis required by FAR 35.016(c)
satisfies the synopsis requirement at
FAR 5.201; the synopsis contemplated
by FAR 5.205 is not required. The
synopsis shall be brief and provide the
address for obtaining a copy of the NRA.
The technical part of the synopsis is to

describe an area of interest and should
not exceed 50 words.

(5) The NRA shall be prepared,
printed, and distributed by or under the
direction of the selecting official.
Distribution shall not begin until the
concurrence of the procurement officer
has been obtained and the contracting
officer has confirmed that the synopsis
requirements have been met. The NRA
shall be distributed to each office
responsible for receipt of unsolicited
proposals and to the Office of
Procurement (Code HS).

(c) Content. The NRA shall consist of
the following items in the order shown.
This entire package shall be provided in
response to requests.

(1) Cover. The cover shall display:

(i) ““OMB Approval Number 2700-
0087 in the upper right corner.

(i) Title (centered, in uppercase).

(iii) ““NASA Research Announcement
Soliciting Research Proposals for the
Period Ending ”” (centered, on
three lines, two inches below the title;
insert closing date).

(iv) NRA number (centered, two
inches below closing date).

(v) Official address for office issuing
NRA (centered, at bottom of cover).

(2) Summary and Supplemental
Information.

(i) The Summary and Supplemental
Information shall not exceed two pages
and shall include:

(A) Title (centered, in uppercase).

(B) Introductory paragraphs
describing the purpose of the NRA and
the period for receipt of proposals.
When proposals received during this
period may be grouped for evaluation at
separate times, the introductory
paragraphs shall indicate when
evaluations are planned and shall
include the following remark:

A proposal that is scientifically and
programmatically meritorious, but that
cannot be accepted during its initial review
under an NRA because of funding
uncertainties, may be included in subsequent
reviews unless the offeror requests otherwise.

(C) NRA number.

(D) Address for submitting proposals,
including “ATTN: NRA .7 (Insert
NRA number.)

(E) Copies required.

(F) Selecting official’s title.

(G) Name, address, and telephone
number for additional technical
information.

(H) Name and telephone number of
contracting office point of contact for
administrative and contractual
information.

(I) Additional instructions
supplementing the Instructions for
Responding to NASA Research
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Announcements for Solicited Research
Proposals (see subpart 1870.2). Such
information shall be kept to the
minimum necessary and shall cite
specific “Instructions’ paragraphs
supplemented.

(J) When awards will be chargeable to
funds of the new fiscal year and the
NRA is to be issued before funds are
available, the NRA shall contain a
statement as follows:

Funds are not presently available for
awards under this NRA. The Government’s
obligation to make awards is contingent upon
the availability of appropriated funds from
which payment can be made and the receipt
of proposals that NASA determines are
acceptable for award under this NRA.

(ii) The Summary and Supplemental
Information may include estimates of
the amount of funds that will be
available and the number of anticipated
awards. A breakdown of the estimates
by research area may also be shown.

(iii) The Summary and Supplemental
Information may indicate that proposals
submitted under an earlier NRA and
held for subsequent reviews will be
considered and need not be
resubmitted. The earlier NRA shall be
identified by number in the following
statement:

Proposals for which no selection decision
was made under NRA and held for
subsequent reviews will be considered under
this NRA and need not be resubmitted.
(Insert NRA number).

(3) Technical Description. The first
page shall contain the NRA number and
title at the top. A brief description not
exceeding two pages is preferable, but it
should be detailed enough to enable
ready comprehension of the research
areas of interest. Specifications
containing detailed statements of work
should be avoided. Any program
management information included must
be limited to matters that are essential
for proposal preparation.

(4) Instructions for Responding to
NASA Research Announcements. The
NRA shall contain instructions in
accordance with 1870.203.

(d) Unsolicited proposals. (1)
Unsolicited proposals for new efforts
that are within the scope of an open
NRA shall be evaluated in accordance
with 1815.506(b).

(2) Unsolicited proposals for renewal
of ongoing efforts that are within the
scope of an open NRA shall be
evaluated in accordance with 1815.505—
70.

(3) A broad agency announcement is
not an “‘acquisition requirement” as the
term is used in FAR 15.507(a)(2).

(e) Receipt of proposals, evaluation,
and selection. (1) Proposals shall be

protected as provided in 1815.508-70
and 1815.509-70.

(2) Evaluation, selection, and award
may occur during or after the period
established for receipt of proposals. Late
proposals and modifications shall be
treated in accordance with 1815.412 (a)
and (b).

(3) When more than one time is
established in the NRA for evaluating
proposals, proposals received prior to
the time established will be considered
as part of the initial group to be
evaluated. Subsequent groups of
proposals to be evaluated shall be
formed from those proposals received
after the time established for the earlier
evaluation groups and prior to the time
established for a subsequent group,
along with those proposals, if any, held
over under paragraph (e)(8) of this
section.

(4) The selection decision shall be
made following peer or scientific review
of a proposal. Peer or scientific review
shall involve (i) evaluation, outside
NASA, by a discipline specialist in the
area of the proposal, (ii) evaluation by
an in-house specialist, or (iii) both.
Evaluation by specialists outside NASA
shall be conducted subject to the
conditions in FAR 15.413-2(f) and NFS
1815.413 and 1815.413-2. In particular,
the selecting official shall ensure
compliance with FAR 15.413-2(f)(5)
regarding the designation of outside
evaluators and avoidance of conflicts of
interest. After receipt of a proposal and
before selection, scientific or
engineering personnel shall
communicate with an offeror, regarding
the proposal, only for the purpose of
clarification, as defined in FAR 15.601,
or in order to understand the meaning
of some aspect of the proposal that is
not clear, or in order to obtain
confirmation or substantiation of a
proposed approach, solution, or cost
estimate.

(5) Competitive range determinations
shall not be made, and best and final
offers shall not be requested.

(6) Part of a proposal may be selected
unless the offeror requests otherwise. In
addition, changes to a selected proposal
may be sought if (i) the ideas or other
aspects of the proposal on which
selection is based are contained in the
proposal as originally submitted, and
are not introduced by the changes; and
(ii) the changes sought would not
involve a material alteration to the
requirements stated in the NRA.
Changes that would affect a proposal’s
selection shall not be sought. When
changes are desired, they may be
described to the contracting officer
under paragraph (e)(10)(ii) of this
section, or the selecting official may

request revisions from the offeror. The
changes shall not transfer information
from one offeror’s proposal to another
offeror (see FAR 15.610(d)(2)). When
collaboration between offerors would
improve proposed research programs,
collaboration may be suggested to the
offerors.

(7) The basis for selection of a
proposal shall be documented in a
selection statement applying the
evaluation factors in the NRA. The
selection statement represents the
conclusions of the selecting official and
must be self-contained. It shall not
incorporate by reference the evaluations
of the reviewers.

(8) A proposal that is scientifically
and programmatically meritorious, but
that is not selected during its initial
review under an NRA, may be included
in subsequent reviews unless the offeror
requests otherwise. If the proposal is not
to be held over for subsequent reviews,
the offeror shall be notified that the
proposal was not selected for award.

(9) The selecting official shall notify
each offeror whose proposal was not
selected for award and explain generally
why the proposal was not selected. If
requested, the selecting official shall
arrange a debriefing under 1815.1003,
with the participation of a contracting
officer.

(10) The selecting official shall
forward to the contracting officer—

(i) The results of the technical
evaluation, including the total number
of proposals received under the NRA by
the time of selection, the selection
statement, and the proposal(s) selected
for funding;

(ii) A description of any changes
desired in any offeror’s statement of
work, including the reasons for the
changes and any effect on level of
funding;

(iii) If a contract will be used to fund
the proposal, a description of
deliverables, including technical
reports, and delivery dates, consistent
with the requirements of the NRA,;

(iv) A procurement request;

(v) Comments on the offeror’s cost
proposal (either the selecting official’s
comments, which may be based on the
reviewers’ comments, or copies of the
reviewers’ comments with any different
conclusions of the selecting official);
these comments shall address the need
for and reasonableness of travel,
computer time, materials, equipment,
subcontracted items, publication costs,
labor hours, labor mix, and other costs;
and

(vi) A copy of the selected proposal as
originally submitted, any revisions, and
any correspondence from the successful
offeror.
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(11) The selecting official may
provide to the contracting officer copies
of the reviewers’ evaluations.
Reviewers’ names and institutions may
be omitted.

(12) The selecting official may notify
each offeror whose proposal was
selected for negotiation.

(i) The notification shall state that—

(A) The proposal has been selected for
negotiation;

(B) The offeror’s business office will
be contacted by a contracting officer,
who is the only official authorized to
obligate the Government; and

(C) Any costs incurred by the offeror
in anticipation of an award are at the
offeror’s risk.

(i) The notification may identify
which award instrument has been
recommended.

(f) Award. If a contract is selected as
the award instrument (see FAR
35.003(a) and 1835.003(a)), the
contracting officer shall—

(1) Advise the offeror that the
Government contemplates entering into
negotiations; the type of contract
contemplated; and the estimated award
date, level of effort, and delivery
schedule;

(2) Send the offeror a model contract,
if necessary, including modifications
contemplated in the offeror’s statement
of work, and request agreement or
identification of any exceptions (the
contract statement of work may
summarize the proposed research, state
that the research shall be conducted in
accordance with certain technical
sections of the proposal (which shall be
identified by incorporating them into
the contract by reference), and identify
any changes to the proposed research);

(3) Request the offeror to complete
and return certifications and
representations and Standard Form 33,
Solicitation, Offer, and Award, or other
appropriate forms;

(4) Conduct negotiations in
accordance with FAR subparts 15.8 and
15.9, as applicable;

(5) Award a contract by transmitting
written notice of the award; and

(6) Comply with FAR subparts 4.6 and
5.3 on contract reporting and synopses
of contract awards.

(g) Cancellation of an NRA. When
program changes, program funding, or
any other reasons require cancellation of
an NRA, the office issuing the NRA
shall notify potential offerors by using
the mailing list for the NRA.

1835.070 [Amended]

128. In paragraph (b) to section
1835.070, the word “‘either” is removed.

1835.071 [Removed]
129. Section 1835.071 is removed.

PART 1837—SERVICE CONTRACTING

1837.000 [Removed]
130. Section 1837.000 is removed.

PART 1839—ACQUISITION OF
FEDERAL INFORMATION
PROCESSING RESOURCES

131. In section 1839.7001, in
paragraph (a), “2410.1E” is revised to
read “2410.1”, and paragraph (b) is
revised to read as follows:

1839.7001 Policy.

(a***

(b) The Designated Senior Official
(DSO), the Chief Information Officer
(Code A), has responsibility and
accountability for interpreting,
applying, and overseeing the
implementation of the Federal
Information Resources Management
Regulations (FIRMR) (41 CFR chapter
201) within NASA.

132. In section 1839.7003-1,
paragraphs (a)(2) and (c) are revised to
read as follows:

1839.7003-1 Responsibility.

* * * * *

(a***

(2) Timely submission of APRs to
Headquarters Code JTD in accordance
with 1839.7003-5.

* * * * *

(c) The Senior Installation IRM
Official (SH0O) is responsible for
formally concurring on all APRs.

133. In section 1839.7003-2,
paragraph (b) introductory text is
revised to read as follows:

1839.7003-2 FIRMR applicability and
procurement authority certification.
* * * * *

(a) * * *

(b) Determine if the agency has
authority to acquire the FIP resources by
virtue of a specific agency or regulatory
delegation, or if a specific acquisition
delegation must be obtained. This
requires comparing the total estimated
dollar value of all the FIP resources to
be acquired to the criteria and
thresholds specified in FIRMR 41 CFR
201-20.305. NASA may contract for FIP
resources without obtaining a specific
acquisition delegation when the total
dollar value of FIP resources, including
all optional quantities and periods over
the life of the contract, does not exceed
the authority delegated from GSA;
except that the dollar value for a
specific make and model specification
or for requirements available from only
one responsible source may not exceed
the authority delegated from GSA.

* * * * *

134. In section 1839.7003-2,
paragraphs (b)(1) through (b)(4) are
removed and paragraphs (b)(5) through
(b)(7) are redesignated as paragraphs
(b)(1) through (b)(3).

135. In the certification format of the
newly designated paragraph (b)(1) to
section 1839.7003-2, “NHB 2410.1E” is
revised to read “NHB 2410.1”. 136. In
section 1839.7003-3, paragraph (e) is
revised to read as follows:

1839.7003-3 GSA nonmandatory MAS
contracts.
* * * * *

(e) Use the competitive threshold
authority delegated from GSA for
obtaining a DPA when use of a GSA
nonmandatory MAS contract is a
competitive procedure relative to FAR
part 6. Use the noncompetitive
threshold authority delegated from GSA
when use of a GSA nonmandatory MAS
contract is a noncompetitive procedure
relative to FAR part 6.

* * * * *

137. In section 1839.7003-4,
paragraph (a) introductory text is
revised to read as follows:

1839.7003-4 APR format.

(a) (FIRMR) 41 CFR 201-20.305-3
requires NASA to prepare APRs as
indicated by instructions in the FIRMR
Bulletin series. APRs under the Trail
Boss Program will be submitted in the
format provided in FIRMR Bulletin C—
7, entitled “Trail Boss Program,” as
modified by Enclosure C-5B of NHB
2410.1. APRs for all other FIP resources,
will be submitted in the format
provided in FIRMR Bulletin C-5,
entitled “Instructions for Preparing an
Agency Procurement Request (APR),” as
modified by Enclosure C-4B of NHB
2410.1.

* * * * *

138. In section 1839.7003-4,
paragraphs (a)(1) through (a)(5) are
removed, paragraph (b) is redesignated
as paragraph (c), and paragraph (a)(6) is
redesignated as paragraph (b).

139. Section 1839.7003-5 is revised to
read as follows:

1839.7003-5 APR submission.

(a) The contracting officer shall
forward the original of the APR
submittal (the APR and all required
documentation) to Headquarters Code
JTD, with a transmittal letter (see NHB
2410.1, Enclosures C—4A and C-5A)
signed by the procurement officer.
Include a 5% " or 32" diskette,
formatted for use on a DOS 3.3, or
higher compatible, personal computer,
that contains a WordPerfect 5.0 or 5.1 or
ASCII format of the APR.
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(b) APR’s should be submitted as soon
as, but not before, the FRDD and other
documentation (waivers, JOFQOCs,
procurement plans, or ASM minutes, as
appropriate) have been completed and
approved in final form within the
Agency.

140. In section 1839.7003-6,
paragraphs (b) and (c) are revised to
read as follows:

1839.7003-6 DPA amendments.

(a) * Kk *x

(b) Amendments to a previously
submitted or approved specific
acquisition DPA should follow the same
procedures and employ the same format
as that required by the current FIRMR
and (NFS) 48 CFR part 1839. For such
an APR, see NHB 2410.1, Enclosure C—
3, paragraph 2. The existing
documentation supporting the
acquisition should be reviewed and
certified by the procurement officer as
to its timeliness. If this documentation
is either not current or affected by the
amendment, the documentation shall be
revised. If an original document was
submitted or requested by Headquarters
or GSA, its revision shall be resubmitted
with the APR.

(c) The following are reasons for
submitting an APR to seek an amended
DPA:

(1) A substantive revision in the
technical requirements.

(2) A change in acquisition strategy.

(3) Slippages in the planned contract
award date that exceed 12 months.
(Slippages less than 12 months should
be identified to GSA during routine
status reporting.)

(4) A change in contract life.

(5) A change in the position title or
organizational identity of the official
authorized to conduct the acquisition.

(6) An increase in anticipated contract
costs.

* * * * *

1839.7004 [Amended]

141. In section 1839.7004, “NHB
2410.1E” is revised to read “NHB
2410.1".

142. In section 1839.7006, the last
sentence in paragraph (a) is revised to
read as follows:

1839.7006 DPA transmittal.

(a) * * * Delegation of regulatory and
specific agency procurement authority
will be handled as directed by the Chief
Information Officer.

143. In paragraph (b) to section
1839.7006, ““Code J is revised to read
“Code A”.

144. In section 1839.7006, paragraph
(d) is removed, paragraphs (e) through
(9) are redesignated as paragraph (d)

through (f), and the newly designated
paragraphs (d) and (e) are revised to
read as follows:

1839.7006 DPA transmittal.

* * * * *

(d) Pre-award and post-award reports
include 6-Month Status Reports and
Contract Award Reports.

(1) GSA requires a 6-Month Status
Report on all specific acquisition DPA’s
for which a contract or modification has
not been awarded. The contracting
officer shall submit status reports to
Code JT not later than May 15 and
November 15 of each year. The contents
of these reports are specified in the
DPA.

(2) GSA requires a Contract Award
Report within 30 days after award of a
contract or modification issued
pursuant to a specific acquisition DPA.
The contracting officer shall submit
Contract Award Reports to Code JT not
later than 25 days after the award of a
contract or modification.

(e) Code JTD requires an Annual
Status Report on all extant contracts
with specific acquisition DPA’s. The
contracting officer shall submit an
Annual Status Report to Code JT not
later than November 15 of each year.
The reports are in lieu of (and not in
addition to) GSA’s annual reporting
requirement.

* * * * *

PART 1842—CONTRACT
ADMINISTRATION

1842.101 [Amended]

145. In section 1842.101, “Acquisition
Liaison Division (Code HP)” is revised
to read ““Analysis Division (Code HC)".

PART 1846—QUALITY ASSURANCE

146. In section 1846.470-1, the last
sentence is revised to read as follows:

1846.470-1 Solicitation provision.

* * * Fee associated with a Q/PI
plan shall not be considered an amount
over the total fee negotiated for the
contract and shall not, when combined
with fee considerations, exceed the
limitations prescribed in FAR
15.903(d)(1).

1846.470-2 [Amended]

147. In paragraph (b) to section
1846.470-2, the phrase “and in
contracts resulting therefrom.” is
revised to read “‘and in resulting
contracts.”

148. In section 1846.670-1,
paragraphs (a), (b)(1), and (c) are revised
to read as follows:

1846.670-1 General.

(a) This subpart contains procedures
and instructions for use of the Material
Inspection and Receiving Report (MIRR)
(DD Form 250 series) and suppliers’
commercial shipping/packing lists used
to evidence Government procurement
quality assurance (PQA).

(b) * % X

(1) Shipments by subcontractors not

made to the Government;
* * * * *

(c) To preclude delays in shipments
or payments and avoid multiple
corrections, contractors are encouraged
to consult the Government
representative regarding
implementation of this subpart.

149. In section 1846.670-2, paragraph
(2)(4) is removed, and paragraph (a)(3) is
revised to read as follows:

1846.670-2
(a) * * *
(1) * X %
(2) * k* *
(3) Contracts for which the end item

is a technical or scientific report.

* * * * *

150. In section 1846.670-4, paragraph
(c) is revised to read as follows:

Applicability.

1846.670-4 Application.

(a) **k*k

(b) *hk

(c) The DD Form 250 may be used for
imprest fund purchases, purchase
orders, delivery orders placed against
Federal Supply Schedule contracts,
delivery orders placed against
indefinite-delivery contracts, or delivery
orders placed against blanket purchase
agreements, or when the purchasing,
requisitioning, or ordering document
provides for inspection and/or
acceptance.

151. Section 1846.670-5 is revised to
read as follows:

1846.670-5 Forms.

(a) Contractors may obtain from the
contracting office at no cost MIRR forms
required on Government contracts.

(b) Contractors may print forms,
provided

(1) Their format and dimensions are
identical to the MIRR forms printed by
the Government and

(2) The forms provide for 78
characters per printed image
horizontally and 62 lines vertically
border-to-border for the DD Form 250
and 61 lines vertically border-to-border
for the DD Form 250c.

152. In section 1846.671, paragraph
(a) is revised to read as follows:
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1846.671 Procurement quality assurance
on shipments between contractors.

(a) The supplier’s commercial
shipping document/packing list shall
indicate performance of required PQA
actions at subcontract level. The
following entries shall be made on the
document/packing list:

Required PQA of items has been
performed.

Date: (Signature of Authorized Government
Representative) (Typed Name and Office)

* * * * *

153. In paragraph (a)(1) to section
1846.672-1, the date “67AUGO07" is
removed, and paragraph (a)(4) is revised
to read as follows:

1846.672-1 Preparation instructions.
* * * * *
a * * *

(4) Overflow data of the DD Form 250
shall be entered in Block 16 or in the
body of the DD Form 250c with block
cross reference. Additional DD Form
250c sheets solely for continuation of
Block 23 data shall not be numbered or
distributed as part of the MIRR.

* * * * *

154. In section 1846.672-1,
paragraphs (b), (c), (d)(1) and (d)(1)(ii)
are revised to read as follows:

(b) Classified information. Classified
information shall not appear on the
MIRR, nor shall the MIRR be classified.

(c) Block 1—PROC. INSTRUMENT
IDEN. (CONTRACT).

(1) Enter the contract number as
contained in the contractual document,
including any call/order number.

(2) Enter the name of the contracting
office immediately below the contract
number. This requirement may be
satisfied by including the prefix in the
contract number to identify the
contracting office.

(d) Block 2—SHIPMENT NO.

(1) The shipment number is a three-
alpha-character prefix and a four-
character numeric or alpha-numeric
serial number.

i * K *

(ii) The first shipment under a prime
contract from each “shipped from”
address shall be numbered 0001;
subsequent shipments under that prime
contract shall be consecutively
numbered.

* * * * *

1846.672-1 [Amended]

155. In section 1846.672-1,
paragraphs (g)(1) and (h)(1) are revised
to read as follows:

(9) Block 5—DISCOUNT TERMS.

* X *

(1) The contractor may enter the
discount terms on all copies of the
MIRR.

(2) * * *

(h) Block 6—INVOICE. * * *

(1) The contractor may enter the
invoice number and date on all copies
of the MIRR.

* * * *

156. In paragraph (r)(1)(i) to section
1846.672-1, the phrase “‘or ‘Vacuum
Tube’” is removed.

157. In paragraph (r)(2) introductory
text to section 1846.672—1, the phrase
“enter such data only once,” is revised
to read ““‘enter data only once,”.

158. In paragraph (r)(2)(ii) to section
1846.672-1, the phrase ‘“‘shipment may
be made without it at the direction of
the contracting officer.” is revised to
read “‘shipment may be made at the
direction of the contracting officer.”

159. In paragraph (w) introductory
text to section 1846.672-1, the last
sentence is revised to read as follows:

(w) Block 21—PROCUREMENT
QUALITY ASSURANCE. * * * Notes
taking exception shall be entered in
Block 16 or on attached supporting

documents with block cross reference.
* * * * *

160. The introductory text to section
1846.672-3 is revised to read as follows:

1846.672—3 Correction instructions.

When, because of errors or omissions,
it is necessary to correct the MIRR after
distribution, it shall be revised by
correcting the original master and
distributing the corrected form. The
corrections shall be made as follows:

* * * * *

161. Section 1846.672-5 is revised to
read as follows:

1846.672-5 Packing-list instructions.

Copies of the MIRR may be used as a
packing list. The packing list copies
shall be in addition to the copies of the
MIRR required for distribution (see
1846.673) and shall be marked
“PACKING LIST".

162. Paragraphs (b) and (c) to section
1846.703-70 are revised to read as
follows:

1846.703-70 Additional criteria.

* * * * *

(a * * X

(b) The warranty as a deterrent against
the furnishing of defective or
nonconforming supplies.

(c) Whether the contractor’s quality
program is reliable enough to provide
adequate protection without a warranty,
or, if not, whether a warranty would
cause the contractor to institute an
effective quality program.

* * * * *

PART 1849—TERMINATION OF
CONTRACTS

163. In section 1849.102-70,
paragraph (a) is revised to read as
follows:

1849.102-70 Prior clearance of significant
contract terminations.

(a) Any information on contract
termination involving a reduction in
employment of 100 or more contractor
employees must have prior NASA
Headquarters clearance before it is
released. Release of information to
Congress or the public is the
responsibility of the NASA
Headquarters Office of Legislative
Affairs (Code LB). A reduction of fewer
than 100 may be significant and, if so,
should be similarly cleared.

164. In paragraph (b) introductory text
to section 1849.102-70, the phrase ‘“‘the
Office of Legislative Affairs, NASA
Headquarters (Code LB)” is revised to
read “Code LB".

165. In paragraph (c) to section
1849.102-70, the phrase *‘the Office of
Legislative Affairs, NASA Headquarters,
(Code LB)" is revised to read ‘““Code
LB™.

166. In paragraph (d) to section
1849.102-70, the phrase “The Office of
Legislative Affairs, NASA Headquarters,
(Code LB)" is revised to read ‘““Code
LB™.

1849.111-71 [Amended]

167. In section 1849.111-71,
paragraph (a)(1), the dollar amount
“$100,000” is revised to read
“$1,000,000” and in paragraph (a)(2)(i),
the dollar amount ““$50,000" is revised
to read “$100,000".

1849.111-72 [Amended]

168. In section 1849.111-72, the word
“judge” is revised to read ‘“‘review”’.

1849.111-74 [Amended]

169. In section 1849.111-74, the
phrase “‘of an upper-tier” is revised to
read ‘‘of a lower tier’”’, and in the last
sentence, the phrase ‘““may be used only
for specified contracts and” is removed
and the word “immediate” is revised to
read ““first tier”.

170. In section 1849.603-70,
paragraph (d) introductory text and
paragraphs (d)(1) and (d)(2) are revised
to read as follows:

1849.603-70 Termination contracting
officer’s settlement memorandum.
* * * * *

(d) Settlement summary. The TCO
shall address the settlements reached on
the following items:

(1) Contractor’s cost. See FAR
15.808(a) for format.
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(2) Profit/Fee. See FAR 15.808(a)(10).

* * * * *

PART 1852—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

1852.227-70 [Amended]

171. In section 1852.227-70, the date
of the clause “APR 1988 is revised to
read “(JULY 1995)”.

172. In paragraph (d)(2) of the clause
at section 1852.227-70, the citation ‘14
CFR part 1245, subpart 2, Licensing of
NASA Inventions” is revised to read
“37 CFR part 404, Licensing of
Government Owned Inventions.”

173. In paragraph (d)(3) of the clause
at section 1852.227-70, remove the
comma after the word “‘appeal’ and the
phrase “in accordance with 14 CFR
1245.211,” is revised to read “‘to the
Administrator”.

174. In the clause heading to section
1852.246-72, the date *“(OCT 1988)” is
revised to read “(JUNE 1995)” and
paragraph (a) to the clause is revised to
read as follows:

1852.246-72 Material inspection and
receiving report.
* * * * *

(a) At the time of each delivery to the
Government under this contract, the
Contractor shall furnish a Material
Inspection and Receiving Report (DD
Form 250 series) prepared in ____
[Insert number of copies, including
original] copies, an original and ____
copies [Insert number of copies].

* * * * *

PART 1853—FORMS

175. In section 1853.101 the first
sentence is revised to read as follows:

1853.101 Requirements for use of forms.

The requirements for use of the forms
in this part are contained in parts 1801
through 1851 of this chapter, where the
subject matter applicable to each form is
addressed. * * *

176. In section 1853.103 the first
sentence is revised to read as follows
and “Acquisition Liaison Division, Code
HP” is revised to read “‘Contract
Management Division, Code HK”.

1853.103 Exceptions.

Alteration of any form prescribed by
the regulations in this chapter is
prohibited unless prior approval has
been obtained from the NASA Forms
Officer (Code JTD) (through the
Installation Forms Manager), who will
coordinate the request with the Office of
Procurement, Code H. * * *

177. In section 1853.104, the first
sentence is revised to read as follows:

1853.104 Overprinting.

Forms may be overprinted with
names, addresses, and other uniform
entries that are consistent with the
purpose of the form and that do not alter
the form in any other way. * * *

178. Section 1853.105 is revised to
read as follows:

1853.105 Computer generation.

Forms prescribed by the regulations
in this chapter may be adapted for
computer preparation providing there is
no change to the name, content, or
sequence of the data elements, and the
form carries the form number and
edition date.

1853.108 [Amended]

179. In section 1853.108, “‘the
Acquisition Liaison Division, Code HP”’
is revised to read ‘‘the Contract
Management Division, Code HK™.

180. Section 1853.204-70 is revised to
read as follows:

1853.204-70 General (NASA Forms 507,
507A, 507B, 507G, 507M, 531, 533M, 533P,
533Q, 667, 1098, 1356, 1611, 1612; DD Form
1593; FBI Form FD-258; and SF 85P).

(a) The following forms shall be used
as prescribed at 1804.671-4:

(1) NASA Form 507, Individual
Procurement Action Report (New
Awards).

(2) NASA Form 507A, Individual
Procurement Action Report (New
Awards) Supplement A.

(3) NASA Form 507B, Individual
Procurement Action Report Supplement
B.

(4) NASA Form 507G, Individual
Procurement Action Report (Grants/
Orders).

(5) NASA Form 507M, Individual
Procurement Action Report
(Modifications).

(b) NASA Form 531, Name Check
Request. NASA Form 531, prescribed in
1804.470 and 1852.204-76, shall be
used for National Agency Check (NAC)
investigations.

(c) The following forms shall be used
as prescribed at 1804.675:

(1) NASA Form 533M, Monthly
Contractor Financial Management
Report.

(2) NASA Form 533P, Monthly
Contractor Financial Management
Performance Analysis Report.

(3) NASA Form 533Q, Quarterly
Contractor Financial Management
Report.

(d) NASA Form 667, Report on NASA
Subcontracts. NASA Form 667,
prescribed at 1804.672, shall be used by
contractors to submit information to
NASA on each subcontract or
subcontract modification over $25,000.

(e) NASA Form 1098, Checklist for
Contract Award File Content. NASA
Form 1098, prescribed at 1804.803-71,
shall be used as a guide in compiling
contract files and shall accompany
contracts and supplemental agreements
submitted to Headquarters for approval.
In Item 19 (Jul 90 edition), line out the
entry “D&F: Other Than Full and Open
Competition in the Public Interest (FAR/
NFS 6.302-7),” and write in “JOFOC
(FAR/NFS 6.3).”

(f) NASA Form 1356, C.A.S.E. Report
on College and University Projects.
NASA Form 1356, prescribed at
1804.7202, shall be used to report
information applicable to colleges and
universities.

(9) NASA Form 1611, Contract
Completion Statement. As prescribed at
1804.804-2 and 1804.804-5, NASA
Form 1611 shall be used for closeout of
all contracts above the small purchase
threshold.

(h) The following forms shall be used
as prescribed at 1804.804-5:

(1) NASA Form 1612, Contract
Closeout Checklist.

(2) DOD Form 1593, Contract
Administration Completion Record.

181. Section 1853.216-70 is revised to
read as follows:

1853.216-70 Assignees under cost-
reimbursement contracts (NASA Forms 778,
779, 780, 781).

The following forms shall be used as
prescribed at 1816.370:

(a) NASA Form 778, Contractor’s
Release.

(b) NASA Form 779, Assignee’s
Release.

(c) NASA Form 780, Contractor’s
Assignment of Refunds, Rebates,
Credits, and Other Amounts.

(d) NASA Form 781, Assignee’s
Assignment of Refunds, Rebates,
Credits, and Other Amounts.

182. In section 1853.242-70, the
section heading is revised and
paragraph (g) is added to read as
follows:

1853.242-70 Delegation (NASA Forms
1430, 1430A, 1431, 1432, 1433) and service
request (NASA Form 1434).

* * * * *

(9) NASA Form 1434, Letter of
Request for Pricing-Audit-Technical
Evaluation Services. NASA Form 1434,
prescribed at 1842.202-70(e)(1), shall be
used to request contract administration
and audit services incident to preaward
of a contract but exclusive of preaward
surveys.

1853.242-71 [Removed]
183. Section 1853.242—71 is removed.
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1853.242-72
1853.242-71]

184. Section 1853.242-72 is
redesignated as section 1853.242-71.

185. In section 1853.249, paragraph
(b) is revised to read as follows:

[Redesignated as Section

1853.249 Termination of contracts (NASA
Forms 1412, 1413).

* * * * *

(b) NASA Form 1413, Termination
Docket Checklist. NASA Form 1413,
prescribed at 1849.105-70, shall be used
to ensure adequacy of termination
records.

PART 1870—NASA SUPPLEMENTARY
REGULATIONS

Subpart 1870.1—[Amended]

186. Section 1870.000 and subpart
1870.1 are revised to read as follows:

1870.000 Scope of part.

This part contains NASA-unique
regulations which—

(a) Constitute a system of regulations
such that presentation in a unified
format is essential;

(b) Relate to numerous FAR subparts;

(c) Have, as a whole, no clearly
identifiable FAR counterpart; and

(d) May include non-regulatory
material necessary to complete coverage
of the instant subject.

Subpart 1870.1—NASA Acquisition of
Investigations System

1870.101 System content.

(a) The regulations governing the
NASA Acquisition of Investigations set
forth the system in a single document,
covering the roles of individuals with
procurement and programmatic
responsibilities both within NASA and
the private sector. Therefore, the
regulation provides guidance to all
NASA personnel engaged in the
solicitation, evaluation and selection of
investigations. It emphasizes the
responsibilities of line management and,
as appropriate, the selected investigators
in the acquisition of equipment
necessary for the investigation. It
provides for uniform procedures and
equitable treatment in the evaluation
and selection of investigators and
acquisition of investigative equipment
consistent with the FAR and NFS.

(b) The system regulation contains
policy and procedures applicable to the
solicitation of investigations with
“Announcements of Opportunity,” a
form of broad agency announcement
authorized at FAR 6.102(d)(2)(i).

1870.102 NASA acquisition of
investigations.

(a) The NASA Acquisition of
Investigations System is prescribed by
Appendix | to this section 1870.102.

(b) NASA may reprint this Appendix
| as a separate Handbook for sale and/
or distribution provided the following
two conditions are met:

(1) With the exception of availability
and distribution information, any
subsequent modification in the text
shall be preceded by a change to the
NASA FAR Supplement 1870.102.

(2) The following information shall be
included as a part of the prefatory
material in the NASA Handbook:

Important Notice

This Handbook is a separately bound,
verbatim version of NASA FAR Supplement
(NFS) (48 CFR 1870.102) Section 1870.102,
Appendix |. Reference to other parts of the
Federal Acquisition Regulation (FAR) and
the NFS will be required for complete
coverage of all procurement aspects. NASA
reserves the right to make changes to NFS
1870.102, Appendix | without issuing a new
edition of this Handbook. Any such changes
will be published in the Federal Register;
however, it is anticipated that such changes
will be rare, unless mandated by statute or
unusual circumstances. In the event of
apparent conflict between this Handbook and
the NFS, the NFS shall govern.

APPENDIX | TO 1870.102—GUIDELINES
FOR ACQUISITION OF INVESTIGATIONS

Preface

NASA has always provided opportunities
for qualified people in NASA, other
Government agencies, colleges and
universities, private industry, and foreign
countries to participate in developing and
carrying out its responsibilities in
aeronautical and space activities. NASA has
treated itself as a part of the scientific and
technical community and has encouraged
this community to bring to bear its expertise
in developing investigatory objectives,
selecting the investigations to carry out,
participating in the resulting missions,
analyzing the data obtained, and publishing
the results.

The acquisition of investigations process
covered by this Handbook allows the
continuation of our successful cooperative
endeavors with the scientific, technological,
and applications user communities and
provides standards requiring greater attention
to the planning and management of
investigations. Also, this Handbook
emphasizes the responsibilities of line
management and, as appropriate, the selected
investigators in the acquisition of equipment
necessary for the investigation.

Guidelines for Acquisition of Investigations
Contents

Chap.1 The Investigation Acquisition
System
100 General
101 Key Features of the System
102 Management Responsibilities
Chap. 2 Applicability of the Process

200 General
201 Criteria for Determining
Applicability
202 Programs and Activities Where Use
May be Considered
203 Specific Approval Required
Chap. 3 The Announcement of Opportunity
300 General
301 Need for Preparatory Effort
302 Responsibilities
303 Proposal Opportunity Period
304 Guidelines for Announcement of
Opportunity
305 Announcement of Opportunity
Soliciting Foreign Participation
306 Guidelines for Proposal Preparation
Chap. 4 Evaluation of Proposals
400 General
401 Criteria for Evaluation
402 Methods of Evaluation
403 Advisory Subcommittee Evaluation
Process
404 Contractor Evaluation Process
405 Government Evaluation Process
406 Cost, Engineering, Integration, and
Management Evaluation
407 Program Office Evaluation
408 Steering Committee Review
409 Principles to Apply
Chap. 5 The Selection Process
500 General
501 Decisions to Be Made
502 The Selection Statement
503 Notification of Proposers
504 Debriefing
Chap. 6 Payload Formulation
600 Payload Formulation
Chap. 7 Procurement and Other
Considerations
700 Early Involvement Essential
701 Negotiation, Discussions, and
Contract Award
702 Application of the Federal
Acquisition Regulation (FAR) and the
NASA FAR Supplement (NFS)
703 Other Administrative and Functional
Requirements

Appendices

Appendix A to Appendix I—Format of
Announcement of Opportunity

Appendix B to Appendix I—General
Instructions and Provisions

Appendix C to Appendix I—Guidelines for
Proposal Preparation

Appendix D to Appendix |—Glossary of
Terms and Abbreviations Associated
with Investigations

Chapter 1—The Investigation Acquisition
System

100 General

The best space research results when space
research investigators participate in the
selection of investigations. The investigation
acquisition system encourages the
participation of investigators and the
selection of investigations which contribute
most effectively to the advancement of
NASA's scientific and technological
objectives. It is a system separate from the
acquisition process, but requiring the same
management and discipline to assure
compliance with statutory requirements and
considerations of equity. “NASA Acquisition
of Investigations™ is the name under which
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this system is incorporated into the NASA
FAR Supplement.

101 Key Features of the System

1. Use of the system commences with a
Program Associate Administrator’s
determination that the investigation
acquisition process is appropriate for a
program. An Announcement of Opportunity
(AO) is disseminated to the interested
community. This solicitation does not
specify the investigations to be proposed but
solicits investigative ideas which contribute
to broad objectives. In order to determine
which of the proposals should be selected, a
formal competitive evaluation process is
utilized. The evaluation for merit is normally
made by experts in the fields represented by
the proposals. Care should be taken to avoid
conflicts of interest. These evaluators may be
from NASA, other Government agencies,
universities, or the commercial sector. Along
with or subsequent to the evaluation for
merit, the other factors of the proposals, such
as engineering, cost, and integration aspects,
are reviewed by specialists in those areas.
The evaluation conclusions as well as
considerations of budget and other factors are
used to formulate a complement of
recommended investigations. A steering
committee serving as staff to the Program
Associate Administrator (Program AA)
reviews the proposed payload or program of
investigation, the iterative process, and the
selection recommendations. The steering
committee serves as a forum where different
interests, such as flight program, discipline
management, and administration, can be
weighed.

The Program AA selects the proposals that
will participate in the program. Once
selected, an investigator is assigned
appropriate responsibilities relating to the
investigation through a contract with the
institution. For foreign investigators, these
responsibilities will usually be outlined in an
agreement between NASA and the
sponsoring governmental agency in the
investigator’s country.

2. The AO process provides a disciplined
approach to investigation acquisition. The
following major steps must be followed in
each case:

a. The AO shall be signed by the Program
AA and shall be widely distributed to the
scientific, technological, and applications
user communities, as appropriate.

b. An evaluation team shall be formed
including recognized peers of the
investigators.

c. A project office will be assigned to assess
the engineering, cost, integration, and
management aspects of the proposals.

d. A program office will be responsible to
formulate a complement of investigations
consistent with the objectives stated in the
AO, cost, and schedule constraints.

e. A steering committee appointed by the
appropriate Program AA shall review the
proposed investigations for relevance and
merit, will assure compliance with the
system as described in this Handbook, and
make selection recommendations.

f. Selections shall be made by the Program
AA.

3. Payloads will be formulated consisting
of investigations selected through the AO
process and/or other authorized methods.

4. When the need is determined by the
Program AA, payload specialists will be
selected in accordance with NMI 7100.16,
Payload Specialists for Space Transportation
Systems (STS) Missions.

102 Management Responsibilities

1. Program AA are responsible for
overseeing the process and for making key
decisions essential to the process including:

a. Determination to use the investigation
acquisition system.

b. Appointment of the steering committee
members.

c. Designation of a staff to assure
uniformity in the issuance of the AO and
conformity with the required procedures in
the evaluation and selection.

d. Reuse, to the maximum extent
practicable, of space hardware and support
equipment.

e. Determination to use advisory
subcommittees, contractor, or full-time
Government employees only in the
evaluation process.

f. Issuance of the AO.

g. Selection of investigations and
investigators, determination of need of a
definition phase, determination of the role of
the investigator with regard to providing
essential investigation hardware and
services, and determination of the need for
payload specialists.

h. Assure consideration is given to
minorities in the establishment of peer
groups, distribution of the AO and in the
selection of investigations.

i. Provide a framework for cooperative
foreign participation in Space Shuttle,
Spacelab, and Space Station missions.

2. The Program AA should call upon any
required experts throughout the process. The
remaining chapters of this Handbook will
discuss the exercise of the foregoing
responsibilities in greater detail.

Chapter 2—Applicability of the Process

200 General

The system used for acquisition of
investigations is separate from the agency
procedures for procurement of known
requirements. A decision to use this special
acquisition process will be based on a
determination that it is the most suitable to
meet program needs. The decision-making
official will consider the criteria for use of
the system. The project plan or other
documentation should discuss the proposed
mode of investigations selection.

201 Criteria for Determining Applicability

1. The decision to utilize the investigations
acquisition process as an alternative to the
normal planning and acquisition process can
only be made after consideration of the
conditions which are requisite to its use. All
of the following conditions should exist
before deciding that the system is applicable:

a. NASA has a general objective which can
be furthered through novel experimental
approaches. To develop such approaches,
NASA wishes to draw upon the broadest
reservoir of ideas that can be made available.

b. Choices must be made among competing
ideas in expanding knowledge.

c. Individual participation of an
investigator is essential to exploitation of the
opportunity.

2. The investigations acquisition process
shall not be used when any of the following
characteristics are present:

a. The requiring office can define a
requirement sufficiently to allow for normal
procurement.

b. The program is extremely complex,
requiring specialized integration,
coordination, or other special handling, or
extending over a lengthy period wherein
individual participation is not essential.

c. It is not possible or considered essential
to the program to follow the steps of the
investigations acquisition process.

202 Programs and Activities Where Use
May be Considered

1. General—The investigation acquisition
process is most suitable for investigations
aimed at exploration requiring several unique
sensors or instruments, but it has been used
successfully in several types of opportunity.
A discussion of several types of programs,
the opportunities they offer, and comment on
the suitability of the special process follows.

2. Exploration and Space Research Flights

a. Examples—Space Transportation System
(STS) flights with attached payloads,
generally Spacelab payloads; and free-flying
spacecraft, such as Explorers, Pioneers, Space
Telescope, Landsats, and Long Duration
Exposure Facilities.

b. Types of Opportunity

(1) A common and sought after opportunity
is to participate as a Principal Investigator
(PI) responsible for conceiving and
conducting a space investigation. This may
involve a major piece of instrumentation. In
the case of a “facility” or “multiuser”
payload, each PI’s responsibilities would
ordinarily involve a relatively minor portion
of the total instrument.

(2) There may also be an opportunity to
serve on a PI’s team as a member or Co-
Investigator.

(3) A type of opportunity that generally
involves the use of data from another
investigator’s instrument is that of guest
investigator or guest observer. Guest
investigators usually participate after the
primary objectives have been satisfied for the
investigations involved.

(4) A team may be formed from selected
investigators to assist in defining planned
mission objectives and/or to determine, in a
general manner, the most meaningful
instruments to accomplish the mission
objectives.

c. Selection and Acquisition Procedures—
The investigation acquisition process may be
applicable to all of these types of
opportunities. The supposition common in
these opportunities is that the best ideas and
approaches are likely to result from the
broadest possible involvement of the
scientific, technological or applications user
communities.

3. Minor Missions

a. Examples—Research aircraft, sounding
rockets, balloons, and minor missions are
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generally of short duration, small in size,
often single purpose, and subject to
repetition. Many investigations are follow-on
to past-flight investigations.

b. Types of Opportunity

(1) PIs responsible for investigation.

(2) Data use or analysis.

c. Selection and Acquisition Process—
Opportunities for participation on minor
missions are generally suitable for normal
procurement procedures. The use of a general
announcement announcing the general
nature and schedule of flights may be
appropriate when considered necessary to
broaden participation by requesting
investigator-initiated research proposals.
Procurement procedures as contained in
NASA FAR Supplement shall be used for
follow-on repeat flights. Although NASA
seeks unique, innovative ideas for these
missions, the prospect of reflight and the
latitude in determining number and schedule
of flights argue against the need for the use
of the investigations acquisition process to
force dissimilar proposals into an annual or
periodic competitive structure. On the other
hand, there are some minor missions
addressed to specific limited opportunities;
for example, a solar eclipse. When such
limitations indicate that the special
competitive structure is needed, it should be
authorized.

4. Operational and Operational Prototype
Spacecraft

a. Examples—GOES, TIROS.

b. Selection and Acquisition Process—The
user agency can be expected to specify
performance parameters. Payload definition
will be the responsibility of the user agency
and NASA. Specifications sufficient for
normal procedures can be produced. Use of
data from the mission is the responsibility of
the user agency. Thus, the special process is
not required.

5. Reimbursable Missions

a. Examples—INTELSAT, SATCOM,
WESTAR, MARISAT.

b. Selection and Acquisition Process—
Payload determination and delivery are the
responsibility of the user organization.
NASA's role is essentially to provide launch
services. No special process is required.

6. Supporting Research and Technology
(SR&T)

a. Examples—Studies, minor
developments, instrument conceptualization,
ground-based observations, laboratory and
theoretical supporting research, and data
reduction and analysis which is
unconstrained by a specific opportunity.

b. Selection and Acquisition Process—
Programs in these areas tend to go forward
on a continuing basis, rather than exploiting
unique opportunities. Normal procurement
procedures should be utilized to satisfy these
requirements. A general announcement of
area of interest could be made when greater
participation is deemed advisable. Proposals
can be solicited or unsolicited and can be
entertained within the context of the normal
procurement procedure.

203 Specific Approval Required

The Program AA responsible for the
program is responsible for determining
whether or not to use the special
investigations acquisition process. Normally
on major projects, or when a project plan is
required, use of the investigation acquisition
system will be justified and recommended in
the project planning documentation and will
be coordinated with staff offices and
discussed in the planning presentation to the
Deputy Administrator or designee.

Chapter 3—The Announcement of
Opportunity

300 General

The AO is characterized by its generality.
However, it is essential that the AO contains
sufficient data in order to obtain meaningful
proposals. To a considerable extent, the
detail and depth of the AO will depend on
the objective. In all cases, judgment is of
paramount importance, since the purpose is
to get adequate information to assess the
relevance, merit, cost, and management
without overburdening the proposer.

301 Need for Preparatory Effort

1. When the use of the AO process is
contemplated, there is need to consult with
appropriate Headquarters offices and the
Project Installation responsible for the project
prior to release of the AO.

2. In addition, the need to meet legal
requirements in the acquisition processes
will require early external Program Office
involvement to:

a. Synopsize the AO in the Commerce
Business Daily prior to the time of release.

b. Determine if there is instrumentation or
support equipment available which may be
appropriate to the AO with all necessary
background data considered essential for use
by a proposer.

c. Determine mailing lists, including the
mailing list maintained by the International
Affairs Division, Office of External Relations,
for broad dissemination of the AO.

d. Assure mandatory provisions are
contained in the AO.

3. Other methods of dissemination of the
AO may also be used, such as the use of press
releases, etc. When possible, the AO should
be widely publicized through publications of
appropriate professional societies; however,
NASA policy does not allow payment for the
placement of advertisements.

302 Responsibilities

1. The Program Office originator is
responsible for the content of the AO and
coordination with concerned Headquarters
offices and field installations. All personnel
involved in the evaluation of proposals are
responsible for familiarizing themselves and
complying with this Handbook and other
applicable regulations. To this end, they are
expected to seek the advice and guidance of
appropriate Headquarters program and staff
offices, and Project Installation management.

2. The Program Office is also responsible
for coordinating the AO with the
International Affairs, Educational Affairs,
Management Support Divisions, Office of
External Relations, Office of General Counsel,
and Office of Procurement prior to issuance.

Attention is directed to NMI 1362.1,
Initiation and Development of International
Cooperation in Space and Aeronautical
Programs.

3. Concurrence of the Office of
Procurement is required before issuance of an
AO.

303 Proposal Opportunity Period

1. The AO is considered the primary
method of soliciting investigations. As such,
it is necessary that the process accommodate
the continuous opportunities afforded by the
Shuttle/Spacelab flights. Thus, the following
methods may be utilized, individually or in
combination, to enable an AO and resultant
proposals to be open for an extended period
of time and/or to cover a series or range of
flight possibilities or disciplines:

a. The AO may be issued establishing a
number of proposal submission dates.
Normally, no more than three proposal
submission dates should be established. The
submittal dates may be spread over the
number of months most compatible with the
possible flight opportunities and the
availability of resources necessary to evaluate
and fund the proposals.

b. The AO may be issued establishing a
single proposal submission date. However,
the AO could provide that NASA amend the
AO to provide for subsequent dates for
submission of proposals, if additional
investigations are desired within the AO
objectives.

¢. The AO may provide for an initial
submission date with the AO to remain open
for submission of additional proposals up to
a final cutoff date. This final date should be
related to the availability of resources
necessary to evaluate the continuous flow of
proposals, the time remaining prior to the
flight opportunity(s) contemplated by the
AO, and payload funding and availability.

2. Generally, a core payload of
investigations would be selected from the
initial submission of proposals under the
above methods of open-ended AOs. These
selections could be final or tentative
recognizing the need for further definition.
Proposals received by subsequent submission
dates would be considered in the scope of the
original AO but would be subject to the
opportunities and resources remaining
available or the progress being made by prior
selected investigations.

3. Any proposal, whether received on the
initial submission or subsequent submission,
requires notification to the investigator and
the investigator’s institution of the proposal
disposition. Some of the proposals will be
rejected completely and the investigators
immediately notified. The remaining
unselected proposals may, if agreeable with
the proposers, be held for later consideration
and funding and the investigator so notified.
However, if an investigator’s proposal is
considered at a later date, the investigator
must be given an opportunity to validate the
proposal with the investigator’s institution
and for updating the cost and other data
contained in the original submission prior to
a final selection. In summary, NASA may
retain proposals, receiving Category |, I, or
111 classifications (see paragraph 403), for
possible later sponsorship until no longer
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feasible to consider the proposal. When this
final stage is reached, the investigator must
be promptly notified.

4. If the intent is to hold proposals for
possible later consideration, as discussed in
subparagraph 3, the AO should specifically
indicate this intent and the procedure to be
used. Proposing investigators not desiring
their proposals be held for later consideration
should be given the opportunity to so
indicate in their original submissions.

304 Guidelines for Announcement of
Opportunity

1. The preparation of the AO should be a
multi-functional effort. It involves program
and project management and usually
involves other offices of NASA.

2. The AO should be tailored to the
particular needs of the contemplated
investigations and be complete in itself. Each
AO will be identified as (Program Office)
originated and numbered consecutively each
calendar year, e.g., OA-1-95, OA-2-95;
OLMSA-1-95; OSS-1-95; etc. The required
format and detailed instructions regarding
the contents of the AO are contained in
Appendix A.

3. The General Instructions and Provisions
(Appendix B) are necessary to accommodate
the unique aspects of the AO process.
Therefore, they must be appended to each
AO.

4. At the time of issuance, copies of the AO
must be furnished to the Office of
Procurement and to the Office of General
Counsel.

5. Proposers should be informed of
significant departures from scheduled dates
for activities related in the AO.

305 Announcement of Opportunity
Soliciting Foreign Participation

Proposals for participation by individuals
outside the U.S. should be submitted in the
same format (excluding cost plans) as U.S.
proposals; they should be typewritten and be
in English; the proposals should be reviewed
and endorsed by the appropriate foreign
governmental agency. If letters of ““‘Notice of
Intent” are required, the AO should indicate
that they be sent to NASA'’s International
Affairs Division, Office of External Relations.
Should a foreign proposal be selected, NASA
will arrange with the sponsoring foreign
agency for the proposed participation on a
no-exchange-of-funds basis, in which NASA
and the sponsoring agency will each bear the
cost of discharging its respective
responsibilities. Note that additional
guidelines applicable to foreign proposers are
contained in the Management Plan Section of
Appendix C (see Section Il) and must be
included in any Guidelines for Proposal
Preparation or otherwise furnished to foreign
proposers.

306 Guidelines for Proposal Preparation

While not all of the guidelines outlined in
Appendix C will be applicable in response to
every AO, the investigator should be
informed of the relevant information
required. The proposal may be submitted on
a form supplied by the Program Office.
However, the proposal should be submitted
in at least two sections: (1) Investigation and

Technical Section; and (2) Management and
Cost Section as described in Appendix C.

Chapter 4—Evaluation of Proposals

400 General

The evaluation process assures
consideration of the aspects of each proposal
and constitutes progressive sorting of the
proposals. A review resulting in a
categorization is performed by using one of
the methods or combination of the methods
outlined in paragraph 402. The purpose of
this initial review is to determine the
scientific and/or technological merit of the
proposals in the context of the AO objectives.
Those proposals which are considered to
have the greatest scientific or technological
merit are then reviewed in detail for the
engineering, management, and cost aspects,
usually by the Project Office at the
installation responsible for the project. Final
reviews are performed by the Program Office
and the Steering Committee and are aimed at
developing a group of investigations which
represent an integrated payload or a well-
balanced program of investigation which has
the best possibility for meeting the
announced objectives within programmatic
constraints. The importance of considering
the interrelationship of the several aspects of
the proposals to be reviewed in the process
and the need for carefully planning their
treatment should not be overlooked. An
evaluation plan has been found helpful to the
evaluators, program management officials,
and the selection official. The evaluation
plan should be developed before issuance of
the AO. It should cover the recommended
staffing for any subcommittee or contractor
support, review guidelines as well as the
procedural flow and schedule of the
evaluation. While not mandatory, such a plan
should be considered for each AO. A fuller
discussion of the evaluation and selection
process is included in the following
paragraphs.

401 Criteria for Evaluation

1. Each AO must indicate those criteria
which the evaluators will apply in evaluating
a proposal. The relative importance of each
criterion must also be stated. This
information will allow investigators to make
informed judgments in formulating proposals
that best meet the stated objectives.

2. Following is a list of general evaluation
criteria appropriate for inclusion in most
AOs:

a. The scientific, applications, and/or
technological merit of the investigation.

b. The relevance of the proposed
investigation to the AQO’s stated scientific,
applications, and/or technological objectives.

¢. The competence and experience of the
investigator and any investigative team.

d. Adequacy of whatever apparatus may be
proposed with particular regard to its ability
to supply the data needed for the
investigation.

e. The reputation and interest of the
investigator’s institution, as measured by the
willingness of the institution to provide the
support necessary to ensure that the
investigation can be completed satisfactorily.

In addition to or in lieu of the criteria
listed herein, additional criteria may be

utilized. In all cases, the evaluation criteria
must be germane to the accomplishment of
the stated objectives.

3. Cost and management aspects will be
considered in all selections.

4. Once the AO is issued, it is essential that
the evaluation criteria be applied in a
uniform manner. If it becomes apparent,
before the date set for receipt of proposals,
that the criteria or their relative importance
should be changed, the AO will be amended,
and all known recipients will be informed of
the change and given an adequate
opportunity to consider it in submission of
their proposals. Evaluation criteria and/or
their relative importance will not be changed
after the date set for receipt of proposals.

402 Methods of Evaluation

Alternative methods are available to
initiate the evaluation of proposals received
in response to an AO. These are referred to
as the Advisory Subcommittee Evaluation
Process, the Contractor Evaluation Process,
and the Government Evaluation Process. In
all processes, a subcommittee of the
appropriate Program Office Steering
Committee will be formed to categorize the
proposals. The various approaches, described
in detail in paragraph 403. Following
categorization, those proposals still in
consideration will be processed to the
selection official as prescribed hereafter.

403 Advisory Subcommittee Evaluation
Process

1. Evaluation of scientific and/or
technological merit of proposed
investigations is the responsibility of an
advisory subcommittee of the Steering
Committee. It is of prime importance that the
appointment of members to the
subcommittee be weighed carefully as these
individuals may exercise significant
influence on the selection of investigations
and hence achievement of program goals and
objectives.

2. The subcommittee constitutes a peer
group qualified to judge the scientific and
technological aspects of all investigation
proposals. One or more subcommittees may
be established depending on the breadth of
the technical or scientific disciplines
inherent in the AQO’s objectives. Each
subcommittee represents a discipline or
grouping of closely related disciplines. To
maximize the quality of the subcommittee
evaluation and categorization, the following
conditions of selection and appointment
should be considered.

a. The subcommittee normally should be
established on an ad hoc basis.

b. Qualifications and acknowledgment of
the professional abilities of the subcommittee
members are of primary importance.
Institutional affiliations are not sufficient
qualifications.

c. The executive secretary of the
subcommittee must be a full-time NASA
employee.

d. Subcommittee members should
normally be appointed as early as possible
and prior to receipt of proposals.

e. Care must be taken to avoid conflicts of
interest. These include financial interests,
institutional affiliations, professional biases
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and associations, as well as familiar
relationships. Conflicts could further occur
as a result of imbalance between Government
and non-Government appointees or
membership from institutions representing a
singular school of thought in discipline areas
involving competitive theories in approach to
an investigation.

f. The subcommittee should convene as a
group in closed sessions for proposal
evaluation to protect the proposer’s
proprietary ideas and to allow frank
discussion of the proposer’s qualifications
and the merit of the proposer’s ideas. Lead
review responsibility for each proposal may
be assigned to members most qualified in the
involved discipline. It is important that each
proposal be considered by the entire
subcommittee.

3. It may not be possible to select a
subcommittee fully satisfying all of the
conditions described in subparagraph 2. It is
not the purpose of these guidelines to
establish provisions for making trade-offs,
where necessary, among the above criteria.
This is properly the responsibility of the
nominating and appointing officials. This
latitude permits flexibility in making
decisions in accord with circumstances of
each application. In so doing, however, it is
emphasized that recognized expertise in
evaluating dissimilar proposals is essential to
the continued workability of the
investigation acquisition process.

4. Candidate subcommittee members
should be nominated by the office having
responsibility for the evaluation.
Nominations should be approved in
accordance with NMI 1150.2,
“Establishment, Operation, and Duration of
NASA Advisory Committees.” The
notification of appointment should specify
the duration of assignment on the
subcommittee, provisions concerning
conflicts of interest, and arrangements
regarding honoraria, per diem, and travel
when actually employed.

5. It is important that members of the
subcommittee be formally instructed as to
their responsibilities with respect to the
investigation acquisition process, even where
several or all of the members have served
previously. This briefing of subcommittee
members should include:

a. Instruction of subcommittee members on
agency policies and procedures pertinent to
acquisition of investigations.

b. Review of the program goals, AO
objectives, and evaluation criteria, including
relative importance, which provide the basis
for evaluation.

c. Instruction on the use of preliminary
proposal evaluation data furnished by the
Installation Project Office. The subcommittee
should examine these data to gain a better
understanding of the proposed
investigations, any associated problems, and
to consider cost in relation to the value of the
investigations’ objectives.

d. Definition of responsibility of the
subcommittee for evaluation and
categorization with respect to scientific and/
or technical merit in accordance with the
evaluation criteria.

e. Instruction for documentation of
deliberations and categorizations of the
subcommittee.

f. Inform the chairperson of the
subcommittee and all members that they
should familiarize themselves with the
provisions of the current “‘Standards of
Conduct for NASA Employees”, NHB 1900.1,
or “Standards of Conduct for NASA Special
Government Employees’, NHB 1900.2, as
appropriate, regarding conflicts of interest.
Members should inform the appointing
authority if their participation presents a real
or apparent conflict of interest situation. In
addition, all participants should inform the
selection official in the event they are
subjected to pressure or improper contacts.

g. Inform members that prior to the
selection and announcement of the
successful investigators and investigations,
subcommittee members and NASA personnel
shall not reveal any information concerning
the evaluation to anyone who is not also
participating in the same evaluation
proceedings, and then only to the extent that
such information is required in connection
with such proceedings. Also, inform
members that subsequent to selection of an
investigation and announcement of
negotiations with the investigator’s
institution, information concerning the
proceedings of the subcommittee and data
developed by the subcommittee will be made
available to others within NASA only when
the requestor demonstrates a need to know
for a NASA purpose. Such information will
be made available to persons outside NASA
including other Government agencies, only
when such disclosure is concurred in by the
Office of General Counsel. In this connection,
reference is made to 18 U.S.C. 1905 which
provides criminal sanctions if any officer or
employee (including special employees) of
the United States discloses or divulges
certain kinds of business confidential and
trade secret information unless authorized by
law.

6. The product of an advisory
subcommittee is the classification of
proposals into four categories. The categories
are:

a. Category I—Well conceived and
scientifically and technically sound
investigations pertinent to the goals of the
program and the AO’s objectives and offered
by a competent investigator from an
institution capable of supplying the
necessary support to ensure that any
essential flight hardware or other support can
be delivered on time and that data can be
properly reduced, analyzed, interpreted, and
published in a reasonable time.
Investigations in Category | are recommended
for acceptance and normally will be
displaced only by other Category |
investigations.

b. Category II—Well conceived and
scientifically or technically sound
investigations which are recommended for
acceptance, but at a lower priority than
Category I.

c. Category Ill—Scientifically or
technically sound investigations which
require further development. Category Il
investigations may be funded for
development and may be reconsidered at a
later time for the same or other opportunities.

d. Category IV—Proposed investigations
which are recommended for rejection for the

particular opportunity under consideration,
whatever the reason.

7. A record of the deliberations of the
subcommittee should be prepared by the
assigned executive secretary and should be
signed by the Chairperson. The minutes
should contain the categorizations with basic
rationale for such ratings and the significant
strengths and weaknesses of the proposals
evaluated.

404 Contractor Evaluation Process

1. The use of the contractor method for
obtaining support for evaluation purposes of
proposals received in response to an AO
requires the approval of the Program AA.
Prior to the use of this method, discussion
should be held with the Office of
Procurement.

2. It is NASA policy to avoid situations in
the procurement process where, by virtue of
the work or services performed for NASA, or
as a result of data acquired from NASA or
from other entities, a particular company:

a. Is given an unfair competitive advantage
over other companies with respect to future
NASA business;

b. Is placed in a position to affect
Government actions under circumstances in
which there is potential that the company’s
judgment may be biased; or

c. Otherwise finds that a conflict exists
between the performance of work or services
for the Government in an impartial manner
and the company’s own self-interest.

3. To reduce the possibility of an
organizational conflict of interest problem
arising, the following minimum restrictions
will be incorporated into the contract:

a. No employee of the contractor will be
permitted to propose in response to the AO;

b. The “Limitation on Future Contracting”
clause contained in NASA FAR Supplement
1852.209-71 and the conditions set forth in
NASA FAR Supplement 1815.413-2
Alternate Il (c) and (d) will be included in all
such contracts; and

c. Unless authorized by the NASA
contracting officer, the contractor shall not
contact the originator of any proposal
concerning its contents.

4. The scope of work for the selected
contractor will provide for an identification
of strengths and weaknesses and a summary
of the proposals. The contractor will not
make selections nor recommend
investigations.

5. The steps to be taken in establishing
evaluation panels and the responsibilities of
NASA and the contractor in relation to the
panels will be as follows:

a. The contractor will be required to
establish and provide support to panels of
experts for review of proposals to evaluate
their scientific and technical merit;

b. These panels will be composed of
scientists and specialists qualified to evaluate
the proposals;

c. The agency may provide to the
contractor lists of scientist(s) and specialist(s)
in the various disciplines it believes are
qualified to serve on the panels;

d. The contractor will report each panel’s
membership to NASA for approval; and

e. The contractor must make all the
necessary arrangements with the panel
members.
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6. The evaluation support by the
contractor’s panels of experts will be
accomplished as follows:

a. The panels will review the scientific and
technical merit of the proposals in
accordance with the evaluation criteria in the
AO and will record their strengths and
weaknesses.

b. The contractor will make records of each
panel’s deliberations which will form the
basis for a report summarizing the results of
the evaluations. Upon request, the contractor
shall provide all such records to NASA,;

c. The chairperson of each panel shall
certify that the evaluation report correctly
represents the findings of the review panel;
and

d. A final report will be submitted as
provided in the contract.

7. A subcommittee of the Program Office
Steering Committee will be established on an
ad hoc basis. Utilizing furnished data, the
subcommittee will classify the proposals into
the four categories enumerated in paragraph
403, “Advisory Subcommittee Evaluation
Process.” A record of the deliberations of the
subcommittee should be prepared by an
assigned executive secretary and signed by
the chairperson. The minutes should contain
the categorizations with the basic rationale
for such ratings and the significant strengths
and weaknesses of the proposals evaluated.

405 Government Evaluation Process

1. The Program AA may, in accordance
with NMI 1150.2, appoint one or more full-
time Government employees as
subcommittee members of the Program Office
Steering Committee to evaluate and
categorize the proposals.

2. Each subcommittee member should be
qualified and competent to evaluate the
proposals in accordance with the AO
evaluation criteria. It is important that a
subcommittee’s evaluation not be influenced
by others either within or outside of NASA.

3. The subcommittee members will not
contact the proposers for additional
information.

4. The subcommittee members will classify
the proposals in accordance with the four
categories indicated in paragraph 403. Each
categorization will be supported by an
appropriate rationale including a narrative of
each proposal’s strengths and weaknesses.

406 Engineering, Integration, and
Management Evaluation

1. The subcommittee responsible for
categorization of each proposal in terms of its
scientific, applications, or technical merit
should receive information on probable cost,
technical status, developmental risk,
integration and safety problems, and
management arrangements in time for their
deliberations.

2. This information should be provided at
the discretion of the Headquarters Program
Office by the Project Office at the installation.
This information can be in general terms and
should reflect what insights the Project Office
can provide without requesting additional
details from the proposers. This limited
Project Office review will not normally give
the subcommittees information of significant
precision. The purpose is to give the

subcommittee sufficient information so it can
review the proposals in conjunction with
available cost, integration, and management
considerations to gain an impression of each
investigator’s understanding of the problems
of the experiment and to permit gross trade-
offs of cost versus value of the investigation
objective.

3. Following categorization, the Project
Office shall evaluate proposals in contention,
in depth, including a thorough review of
each proposal’s engineering, integration,
management, and cost aspects. This review
should be accomplished by qualified
engineering, cost, and business analysts at
the project center.

4. In assessing proposed costs, the
evaluation must consider:

a. The investigation objective.

b. Comparable, similar or related
investigations.

¢. Whether NASA or the investigator
should procure the necessary supporting
instrumentation or services and the relative
cost of each mode.

d. Total overall or probable costs to the
Government including integration and data
reduction and analysis. In the case of
investigations proposed by Government
investigators, this includes all associated
direct and indirect cost. With respect to
cooperative investigations, integration, and
other applicable costs should be considered.

5. The Project Office, as part of the in-
depth evaluation of proposals that require
instrumentation or support equipment, will
survey all potential sources for Government-
owned instrumentation or support
equipment that may be made available, with
or without modifications, to the potential
investigator. Such items contributed by
foreign cooperating groups which are still
available under cooperative project
agreements will also be considered for use
under the terms and conditions specified in
the agreements. As part of the evaluation
report to the Program Office, the availability
or nonavailability of instrumentation or
support equipment will be indicated.

6. Proposals which require instrumentation
should be evaluated by project personnel.
This evaluation should cover the interfaces
and the assessment of development risks.
This evaluation should furnish the selection
official with sufficient data to contribute to
the instrument determinations. Important
among these are:

a. Whether the instrument requires further
definition;

b. Whether studies and designs are
necessary to provide a reasonably accurate
appreciation of the cost;

c. Whether the investigation can be carried
out without incurring undue cost, schedule,
or risk of failure penalties; and

d. Whether integration of the instrument is
feasible.

7. In reviewing an investigator’s
management plan, the Project Office should
evaluate the investigator’s approach for
efficiently managing the work, the
recognition of essential management
functions, and the effective overall
integration of these functions. Evaluation of
the proposals under final consideration
should include, but not be limited to:

workload—present and future related to
capacity and capability; past experience;
management approach and organization; e.g.:

a. With respect to workload and its
relationship to capacity and capability, it is
important to ascertain the extent to which the
investigator is capable of providing facilities
and personnel skills necessary to perform the
required effort on a timely basis. This review
should reveal the need for additional
facilities or people, and provide some
indication of the Government support the
investigator will require.

b. A review should be made of the
investigator, the investigator’s institution,
and any supporting contractor’s performance
on prior investigations. This should assist in
arriving at an assessment of the investigator
and the institution’s ability to perform the
effort within the proposed cost and time
constraints.

c¢. The proposed investigator’s management
arrangements should be reviewed, including
make or buy choices, support of any co-
investigator, and preselected subcontractors
or other instrument fabricators to determine
whether such arrangements are justified. The
review should determine if the proposed
management arrangements enhance the
investigator’s ability to devote more time to
the proposed experiment objectives and still
effectively employ the technical and
administrative support required for a
successful investigation. In making these
evaluations, the Project Office should draw
on the installation’s engineering, business,
legal, and other staff resources, as necessary,
as well as its scientific resources. If further
information is needed from the proposers, it
should be obtained through the proper
contacts.

407 Program Office Evaluation

1. A Program Office responsible for the
project or program at Headquarters will
receive the evaluation of the proposals, and
weigh the evaluative data to determine an
optimum payload or program of
investigation. This determination will
involve recommendations concerning
individual investigations; but, more
importantly, should result in a payload or
program which is judged to optimize total
mission return within schedule, engineering,
and budgetary constraints. The
recommendations should facilitate sound
selection decisions by the Program AA. Three
sets of recommendations result from the
Program Office evaluation:

a. Optimum payload or program of
investigations, or options for alternative
payloads or programs.

b. Recommendation for final or tentative
selection based on a determination of the
degree of uncertainty associated with
individual investigations. A tentative
selection may be considered step one of a
two-step selection technique.

c. Upon consideration of the guidelines
contained in paragraph 501-Ic,
recommending responsibility for instrument
development.

2. The Installation Project Office evaluation
is principally concerned with ensuring that
the proposed investigation can be managed,
developed, integrated, and executed with an



40528 Federal Register / Vol. 60,

No. 153 / Wednesday, August 9, 1995 / Rules and Regulations

appropriate probability of technical success
within the estimated probable cost. The
Headquarters program Director, drawing
upon these inputs, should be mainly
concerned with determining a payload or
program from the point of view of
programmatic goals and budgetary
constraints. Discipline and cost trade-offs are
considered at this level. The Headquarters
Program Office should focus on the potential
contribution to program objectives that can
be achieved under alternative feasible
payload integration options.

3. It may be to NASA'’s advantage to
consider certain investigations for tentative
selection pending resolution of uncertainties
in their development. Tentative selections
should be reconsidered after a period of time
for final selection in a payload or program of
investigations. This two-step selection
process should be considered when:

a. The potential return from the
investigation is sufficient, relative to that of
the other investigations under consideration,
and that its further development appears to
be warranted before final selection.

b. The investigation potential is of such
high priority to the program that the
investigation should be developed for flight
if at all possible.

c. The investigative area is critical to the
program and competitive approaches need to
be developed further to allow selection of the
optimum course.

4. Based on evaluation of these
considerations associated with the
investigations requiring further development
of hardware, the following information
should be provided to the Steering
Committee and the Program AA responsible
for selection:

a. The expected gain in potential return
associated with the eventual incorporation of
tentatively recommended investigations in
the payload(s) or program.

b. The expected costs required to develop
instrumentation to the point of
“‘demonstrated capability.”

c. The risk involved in added cost,
probability of successfully developing the
required instrument capability, and the
possibility of schedule impact.

d. Identification of opportunities, if any,
for inclusion of such investigations in later
missions.

5. In those cases where investigations are
tentatively selected, an explicit statement
should be made of the process to be followed
in determining the final payload or program
of investigations and the proposers so
informed. The two-phase selection approach
provides the opportunity for additional
assurance of development potential and
probable cost prior to a final commitment to
the investigation.

6. As instruments used in investigations
become increasingly complex and costly, the
need for greater control of their development
by the responsible Headquarters Program
Office also grows. Accordingly, as an integral
part of the evaluation process, a deliberate
decision should be made regarding the role
of the Principal Investigator with respect to
the provision of the major hardware
associated with that person’s investigation.
The guidelines for the hardware acquisition

determination are discussed in paragraph
501-Ic.

7. The range of options for responsibility
for the instrumentation consists of:

a. Assignment of full responsibility to the
Principal Investigator. The responsibility
includes all in-house or contracted activity to
provide the instrumentation for integration.

b. Retention of developmental
responsibility by the Government with
participation by the Principal Investigator in
key events defined for the program. In all
cases the right of the Principal Investigator to
counsel and recommend is paramount. Such
involvement of the Principal Investigator
may include:

(1) Provision of instrument specifications.

(2) Approval of specifications.

(3) Independent monitorship of the
development and advice to the Government
on optimization of the instrumentation for
the investigation.

(4) Participation in design reviews and
other appropriate reviews.

(5) Review and concurrence in changes
resulting from design reviews.

(6) Participation in configuration control
board actions.

(7) Advice in definition of test program.

(8) Review and approval of test program
and changes thereto.

(9) Participation in conduct of the test
program.

(10) Participation in calibration of
instrument.

(11) Participation in final inspection and
acceptance of the instrument.

(12) Participation in subsequent test and
evaluation processes incident to integration
and flight preparation.

(13) Participation in the development and
support of the operations plan.

(14) Analysis and interpretation of data.

8. The Principal Investigator should as a
minimum:

a. Approve the instrument specification.

b. Advise the project manager in
development and fabrication.

c. Participate in final calibration.

d. Develop and support the operations
plan.

e. Analyze and interpret the data.

9. The Project Installation is responsible for
implementing the program or project and
should make recommendations concerning
the role for the Principal Investigators. The
Program AA will determine the role, acting
upon the advice of the Headquarters Program
Office and the Steering Committee. The
Principal Investigator’s desires will be
respected in the negotiation of the person’s
role allowing an appeal to the Program AA
and the right to withdraw from participation.

10. The Program Office should make a
presentation to the Steering Committee with
supporting documentation on the decisions
to be made by the responsible Program AA.

408 Steering Committee Review

1. The most important role of the Steering
Committee is to provide a substantive review
of a potential payload or program of
investigations and to recommend a selection
to the Program AA. The Steering Committee
applies the collective experience of
representatives from the program and

discipline communities and offers a forum
for discussing the selection from those points
of view. In addition to this mission-specific
evaluation function, the Steering Committee
provides guidance to subcommittee
chairpersons and serves as a clearinghouse
for problems and complaints regarding the
process. The Steering Committee is
responsible for assuring adherence to
required procedures. Lastly, it is the forum
where discipline objectives are weighed
against program objectives and constraints.

2. The Steering Committee represents the
means for exercising three responsibilities in
the process of selecting investigations to:

a. Review compliance with procedures
governing application of the AO process.

b. Ensure that adequate documentation has
been made of the steps in the evaluation
process.

c. Review the results of the evaluation by
the subcommittee, Project, and Progr