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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

GENERAL ACCOUNTING OFFICE
4 CFR Part 21

General Accounting Office;
Administrative Practice and Procedure,
Bid Protest Regulations, Government
Contracts

AGENCY: General Accounting Office.
ACTION: Final rule.

SUMMARY: The General Accounting
Office (GAO) is amending its Bid Protest
Regulations after receiving and
considering the comments on the
proposed rule published on January 31,
1995. The final rule implements the
Federal Acquisition Streamlining Act of
1994 (FASA) and conforms GAQO’s
current regulation to the practice that
has evolved at GAO since April 1991,
when GAO last revised part 21. The
final rule will improve the overall
efficiency and effectiveness of GAO’s
bid protest process by streamlining the
process, by reducing the costs of
pursuing protests at GAO for all parties,
and by permitting GAO to resolve
protests as expeditiously as possible.
The final rule reflects the requirement
in FASA that the implementing
regulation be concise and easily
understood by vendors and government
officials. The final rule shortens the
regulation, even though several
provisions implementing FASA are
added.

EFFECTIVE DATE: October 1, 1995.

FOR FURTHER INFORMATION CONTACT:
Michael R. Golden (Acting Associate
General Counsel) or Linda S. Lebowitz
(Senior Attorney), 202-512-9732.

SUPPLEMENTARY INFORMATION:
Effective Dates

Protests filed at GAO prior to the
effective date of this final rule will be
considered under the previous rule
published at 56 FR 3759 on April 1,
1991. That previous rule will also be

used to consider (1) protests filed on or
after the effective date of this rule which
supplement or amend a protest filed at
GAO prior to the effective date of this
rule and (2) claims and requests for
reconsideration filed on or after the
effective date of this rule which concern
a protest which was considered under
the previous rule.

Background

On January 31, 1995, GAO published
a proposed rule (60 FR 5871) in which
it proposed to revise its Bid Protest
Regulations. The supplementary
information included with the proposed
rule explained that the proposed
revision to GAO’s regulation
implemented the statutory changes
contained in the Federal Acquisition
Streamlining Act of 1994 (FASA), Pub.
L. 103-355, 108 Stat. 3243, dated
October 13, 1994. The proposed rule
also was based on GAO’s experience
with the previous rule, including the
use of protective orders and hearings,
which was published at 56 FR 3759 on
April 1, 1991. The proposed rule
conformed GAQ’s regulation to the
practice that had evolved at GAO since
April 1991.

In revising its regulation, GAO has
been guided by the statutory mandate in
sec. 10002(e) of FASA that the
implementing regulation be concise and
easily understood by vendors and
government officials, and by the
principle that GAO’s bid protest process
remain as uncomplicated and informal
as possible, consistent with the goal of
providing expeditious and meaningful
relief to vendors wrongfully excluded
from procurements. More specifically,
GAO'’s final rule will streamline the
process, reduce the costs of pursuing
protests at GAO for all parties, and
permit GAO to resolve protests as
expeditiously as possible. GAO’s
regulation is shortened overall, even
though several new provisions
implementing FASA are added.
Redundancies are eliminated and
language changes reflect an effort to
make the regulation clearer and more
readable.

Summary of Comments

Interested persons were invited to
submit comments on GAQO’s proposed
rule by April 3, 1995. We received
written comments from 11 Federal
agencies, 2 bar associations, 4 law firms,
1 industry association, and 2 members

of the public. In adopting this final rule,
we have carefully considered all
comments received. The commenters
generally were supportive of our efforts
to streamline the bid protest process and
to provide expeditious and meaningful
relief to vendors wrongfully excluded
from procurements. In this regard, the
commenters suggested further language
changes consistent with these goals. We
have adopted many of these suggestions
in the final rule to improve the
efficiency of the process.

A discussion of the more significant
comments concerning GAQO’s proposed
rule, and our responses to these
comments, are set forth below.

Section 21.0—Definitions

One commenter recommended that
we expand the definition of
“intervenor” in § 21.0(b) to include
entities which participated in a
procurement which were not selected
for award. It was suggested that these
entities be considered “‘intervenors” in
spite of their decision not to file a
protest. Because these entities can file a
protest in their own right, we do not
believe that expansion of the definition
of “intervenor’ is warranted. Also,
under 821.3(i), GAO may permit, or
even request, the submission of
statements by entities which do not
choose to, or cannot, participate as a
matter of right in a protest. For example,
it has been our practice to allow
submissions from trade associations and
other participants in a procurement.

Section 21.1—Filing a Protest

One commenter, in supporting our
efforts to make the final rule more
“user-friendly,” suggested that we
further revise the language in §21.1(c),
which lists the elements of a protest
filing, to include certain additional
elements. We basically adopted this
suggestion by adding language to
require a protester to establish in its
protest its interested party status and
the timeliness of its protest. Moreover,
we have added a new paragraph (d) to
this section (and accordingly, have
redesignated subsequent paragraphs)
which provides that in addition,
protesters may request in their protests
a protective order, specific documents
relevant to the protest grounds, and a
hearing. Further, we have revised the
language in redesignated paragraph (i)
of this section to provide that protests
will not be dismissed if a protester fails
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to request in its initial protest filing a
protective order, specific documents
relevant to the protest grounds, or a
hearing. We believe these revisions will
significantly simplify a protester’s
preparation of its protest.

In response to a commenter’s concern
that the agency does not always receive
a complete copy of a protest and all
attachments, we have added language to
redesignated paragraph (e) of §21.1 to
make it clear that the protester is
obligated to furnish the agency with a
complete copy of its protest, including
all attachments.

With respect to redesignated
paragraph (g) of §21.1, several
commenters argued that the requirement
for the simultaneous submission at GAO
of a redacted version of a protest
(omitting confidential information),
along with the full, unredacted protest,
would be unduly burdensome.
Accordingly, we have revised the
language in this section to require that
a redacted version of the protest be filed
with GAO within 1 day after the filing
of the unredacted protest.

Section 21.2—Time for Filing

In the proposed rule, consistent with
the requirements of FASA, we have
converted our timeliness rules from
“working days” to ‘““calendar days.”
Accordingly, a protester may file a
protest (which does not involve an
alleged solicitation impropriety) not
later than 14 calendar days (as opposed
to 10 working days) after the basis of
protest is known or should have been
known, whichever is earlier.

Section 1402(b) of FASA requires an
agency which receives notice of a
protest from GAO within 10 days after
the date of contract award or within 5
days after the debriefing date offered to
an unsuccessful offeror for any
debriefing that is requested and, when
requested, is required to immediately
direct the contractor to suspend contract
performance. According to one
commenter, Congress intended to
provide meaningful relief to an
unsuccessful offeror which filed a
protest within 5 calendar days after a
required debriefing, thus obviating the
unsuccessful offeror’s need to file a
“‘defensive’ protest prior to receiving all
information to which it is entitled
pursuant to a statutorily required
debriefing.

In light of the 14-calendar-day rule for
filing timely protests, the commenter
argued that if a protest is based on
information discovered before a
required debriefing, the protester cannot
wait to file its protest until after it is
debriefed since, at that point, the 14-
calendar-day period for filing a timely

protest may have expired, although the
protest may still be timely for the
purpose of requiring the agency to
suspend contract performance. For this
reason, the commenter suggested that
we change our timeliness rules to
provide that a protest, other than one
based on an alleged solicitation
impropriety, be considered timely if it is
filed within 14 calendar days after the
protester knew (or should have known,
if that is earlier) the basis of protest, or
if it is filed within 5 calendar days after
the required debriefing, whichever is
later.

While we believe that this
recommendation should be given
further consideration, we decline to
adopt this suggestion in the final rule
because such a significant change to our
longstanding timeliness rules should be
published for comment prior to
implementation. We plan to evaluate
the protest practice which evolves in
response to the implementation of the
new debriefing requirements of FASA. If
experience shows that a revision to our
timeliness rules would be beneficial to
the bid protest system, we will consider
further rulemaking.

Section 21.3—Notice of Protest,
Submission of Agency Report, and Time
for Filing of Comments on Report

In response to a suggestion from a
commenter, we have added language to
§21.3(a) to require that all protest
communications be sent by means
reasonably calculated to effect timely
delivery. We believe this change will
improve the efficiency of the bid protest
process.

In response to suggestions from
several commenters, we also have added
language to clarify § 21.3(b) and to
specifically acknowledge, consistent
with our current practice, that an
intervenor, as well as an agency, may
file a request for dismissal of a protest
prior to submission of the agency report.

Several commenters expressed
concern regarding our implementation
of the protest file requirement contained
in sec. 1015 and 1065 of FASA. It was
the consensus of these commenters that
requiring an agency to file a protest file
within 20 days of a request for such a
file in every one of the large number of
protests filed with our Office would
represent an undue burden, in
particular because of the need to redact
the documents in the protest file. These
commenters pointed out that many
protests are dismissed (or withdrawn)
within the first 20 days after filing, and
that in those cases, the time and effort
devoted to preparing a protest file
would be wasted. In addition, some of
these commenters stated that they

would be forced to litigate every protest,
even where summary dismissal is
appropriate, because they would be
compelled to devote their limited
resources to preparing a protest file
rather than to drafting requests for
summary dismissal.

In response to the concerns expressed,
we have decided not to adopt the
protest file requirement at this time.
While we continue to believe that filing
a protest file early in the bid protest
process will permit a more expeditious
resolution of protests and offer other
system efficiencies, in view of the
concern that the requirement for early
preparation of protest material is unduly
burdensome, we have elected at this
time not to implement a mandatory
protest file requirement as part of our
bid protest procedures.

In any event, we note that the
agencies have a statutory obligation to
implement a protest file procedure.
Rather than our Office implementing a
protest file requirement at this time, we
think it is appropriate that the protest
file requirement be implemented, in the
first instance, in the Federal Acquisition
Regulation (FAR). However, it remains
our intention, in appropriate cases, to
encourage agencies to voluntarily
provide a protest file early in the bid
protest process to ensure prompt
development and resolution of protests,
and to avoid the need for GAO to invoke
the express option in roll-over situations
(i.e., those cases where GAO closes an
initial protest without deciding the
merits of the protest grounds originally
raised because a subsequently filed
protest, with new or related protest
grounds, potentially renders a decision
on the initial protest grounds
meaningless). In this regard, in response
to suggestions from several commenters,
we have clarified the language in
§21.10(a) by expressly stating that GAO
may invoke the express option on its
own initiative. We plan to closely
evaluate the impact of such voluntary
use of the protest file and, if the results
prove to be of benefit to the process, we
will consider formally incorporating the
protest file requirement into our
procedures.

In response to a commenter’s concern
that the language in § 21.3(c) permitting
an agency to request relevant documents
from a protester will allow for “wide-
open” document requests, we have
clarified the language in this section to
limit these requests to “‘appropriate
cases.”

To conform our regulation to current
practice, we have revised the language
in §21.3(e) to provide for granting an
agency’s requests for extensions of time
for submission of agency reports ‘“‘on a
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case-by-case basis,” rather than granting
these requests “‘sparingly,” the language
which is used in our current regulation.
(For consistency, we also have revised
the language in § 21.3(h) to provide for
granting a protester’s requests for
extensions of time for submission of
comments ‘“on a case-by-case basis,”
rather than granting these requests
“sparingly,” the language which is used
in our current regulation.)

Section 21.5—Protest Issues Not for
Consideration

Several commenters questioned our
language change in § 21.5(b)(2) which
provides that we will review the refusal
by the Small Business Administration to
issue a certificate of competency
because of ““a failure to consider vital
information bearing on the firm’s
responsibility.” We added this language
to reflect our current case law. See
COSTAR, B—240980, Dec. 20, 1990, 90—
2 CPD 11509; American Industrial
Contractors, Inc., B-236410.2, Dec. 15,
1989, 89-2 CPD 1 557.

Section 21.6—Withholding of Award
and Suspension of Contract
Performance

The information provided in §21.6 is
significantly modified. This section in
the proposed rule repeated in substance
the requirements for the withholding of
award and the suspension of contract
performance which are contained in 48
CFR part 33. These requirements are to
be carried out by the agencies, not our
Office, and therefore we refer readers to
the relevant statutory and regulatory
provisions addressing these
requirements.

Section 21.7—Hearings

With regard to paragraphs (g) and (h)
of §21.7, several commenters requested
clarification of the requirement for
agencies to file consolidated post-
hearing comments on the hearing and
agency report, and clarification of the
requirement to reference relevant
hearing testimony and admissions. We
have adopted the language
recommended by the commenters.

Section 21.8—Remedies

Several commenters suggested that we
address how we will implement the fee
limitation provisions contained in sec.
1403 of FASA. We have added language
to §21.8(f)(2) referencing the statutory
language of FASA. The agencies will
adjudicate, in the first instance, claims
for costs consistent with the statutory
fee limitation provisions. If a protester
and agency cannot reach agreement on
a claim for costs within a reasonable
time, we may, upon request of the

protester, recommend the amount of
costs the agency should pay in
accordance with the statutory fee
limitation provisions.

Regarding the limitation on attorneys’
fees, issues involving, for example, a
request for higher fees based on the cost
of living or a special factor are more
appropriately resolved on a case-by-case
basis. We expect to provide necessary
guidance to parties through our
decisions. Concerning the consultant
and expert witness fee limitation, FASA
limits the payment of these fees to “‘the
highest rate of compensation * * * paid
by the Federal Government.” While
there is some difference of opinion
among the commenters on whether
Congress intended to cap fees at the
highest rate fixed by the Classification
Act Schedules 15, see 5 U.S.C. 3109, we
believe that the proposed FAR
implementation, which limits
consultant and expert witness fees to
the highest rate fixed by 5 U.S.C. 3109,
is appropriate and consistent with the
statutory language. We are unaware of
any legislative history which suggests
that this implementation is contrary to
congressional intent.

Section 21.10—Express Option,
Accelerated Schedule, and Summary
Decision

Section 21.10 has been clarified to
confirm that GAO may resolve any
protest using a flexible, accelerated
schedule. In addition, for any protest,
GAO may issue a summary decision. We
anticipate that a request for a summary
decision will be made as soon as
practicable after the protest is filed, thus
permitting GAO to expedite the
decision-making process in order to
minimize the disruption to the
procurement process.

Section 21.12—Distribution of Decisions

As stated in §21.12, we have
established an electronic distribution
system to facilitate expedited access to
decisions. The telephone number for
obtaining information regarding access
to this electronic distribution system is
202-512-5282. In addition, the
telephone number for GAO’s case status
line is 202-512-5436. We encourage
parties requiring copies of decisions or
case status information to use these
telephone numbers. We are also
changing the format of bid protest
decisions. In order to provide a more
uniform format and to facilitate
distribution through electronic systems,
the decisions themselves will not have
an original signature, but the typed
designation ‘“Comptroller General of the
United States.”

Section 21.13—Nonstatutory Protests

One commenter expressed concern
with the language of § 21.13 regarding
an agency’s agreement to have its
protests decided by GAO. While we
believe that a language change is not
required, we point out that the language
in this section is intended to permit
agencies to agree, in advance, that our
Office decide a class of cases or a
particular case. Once a protest is filed,
however, we do not anticipate that an
agency will revoke an agreement to have
the pending protest decided by our
Office, and, in fact, in the past no
agency has revoked such an agreement.

List of Subjects in 4 CFR Part 21

Administrative practice and
procedure, Bid protest regulations,
Government contracts.

For the reasons set out in the
preamble, title 4, chapter I, subchapter
B, of the Code of Federal Regulations is
amended as follows:

1. Part 21 is revised to read as follows:

PART 21—BID PROTEST
REGULATIONS

Sec.

21.0 Definitions.

21.1 Filing a protest.

21.2 Time for filing.

21.3 Notice of protest, submission of agency
report, and time for filing of comments
on report.

21.4 Protective orders.

21.5 Protest issues not for consideration.

21.6 Withholding of award and suspension
of contract performance.

21.7 Hearings.

21.8 Remedies.

21.9 Time for decision by GAO.

21.10 Express option, accelerated schedule,
and summary decision.

21.11 Effect of judicial proceedings.

21.12 Distribution of decisions.

21.13 Nonstatutory protests.

21.14 Request for reconsideration.

Authority: 31 U.S.C. 3551-3556.

§21.0 Definitions.

(a) Interested party means an actual or
prospective bidder or offeror whose
direct economic interest would be
affected by the award of a contract or by
the failure to award a contract.

(b) Intervenor means an awardee if the
award has been made or, if no award
has been made, all bidders or offerors
who appear to have a substantial
prospect of receiving an award if the
protest is denied.

(c) Federal agency means any
executive department or independent
establishment in the executive branch,
including any wholly owned
government corporation, and any
establishment in the legislative or
judicial branch, except the Senate, the
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House of Representatives and the
Architect of the Capitol and any
activities under his direction.

(d) Contracting agency means a
Federal agency which has awarded or
proposes to award a contract under a
protested procurement.

(e) Days are calendar days. In
computing a period of time for the
purpose of this part, the day from which
the period begins to run is not counted.
When the last day of the period is a
Saturday, Sunday, or Federal holiday,
the period extends to the next day that
is not a Saturday, Sunday, or Federal
holiday. Similarly, when the General
Accounting Office (GAO), or another
Federal agency where a submission is
due, is closed for all or part of the last
day, the period extends to the next day
on which the agency is open.

(f) Adverse agency action is any
action or inaction by a contracting
agency which is prejudicial to the
position taken in a protest filed with the
agency, including a decision on the
merits of a protest; the opening of bids
or receipt of proposals, the award of a
contract, or the rejection of a bid despite
a pending protest; or contracting agency
acquiescence in continued and
substantial contract performance.

(9) A document is filed on a particular
day when it is received by GAO by 5:30
p.m., eastern time, on that day. A
document may be filed by hand
delivery, mail, or commercial carrier;
parties wishing to file a document by
facsimile transmission or other
electronic means must ensure that the
necessary equipment is operational at
GAO'’s Procurement Law Control Group.

§21.1 Filing a protest.

(a) An interested party may protest a
solicitation or other request by a Federal
agency for offers for a contract for the
procurement of property or services; the
cancellation of such a solicitation or
other request; an award or proposed
award of such a contract; and a
termination of such a contract, if the
protest alleges that the termination was
based on improprieties in the award of
the contract.

(b) Protests must be in writing and
addressed as follows: General Counsel,
General Accounting Office, 441 G Street,
NW., Washington, DC 20548, Attention:
Procurement Law Control Group.

(c) A protest filed with GAO shall:

(1) Include the name, address, and
telephone and facsimile numbers of the
protester,

(2) Be signed by the protester or its
representative,

(3) Identify the contracting agency
and the solicitation and/or contract
number,

(4) Set forth a detailed statement of
the legal and factual grounds of protest
including copies of relevant documents,

(5) Set forth all information
establishing that the protester is an
interested party for the purpose of filing
a protest,

(6) Set forth all information
establishing the timeliness of the
protest,

(7) Specifically request a ruling by the
Comptroller General of the United
States, and

(8) State the form of relief requested.

(d) In addition, a protest filed with
GAO may:

(1) Request a protective order,

(2) Request specific documents
relevant to the protest grounds, and

(3) Request a hearing.

(e) The protester shall furnish a
complete copy of the protest, including
all attachments, to the individual or
location designated by the contracting
agency in the solicitation for receipt of
protests, or if there is no designation, to
the contracting officer. The designated
individual or location (or, if applicable,
the contracting officer) must receive a
complete copy of the protest and all
attachments no later than 1 day after the
protest is filed with GAO. The protest
document must indicate that a complete
copy of the protest and all attachments
are being furnished within 1 day to the
appropriate individual or location.

(f) No formal briefs or other technical
forms of pleading or motion are
required. Protest submissions should be
concise and logically arranged, and
should clearly state legally sufficient
grounds of protest. Protests of different
procurements should be separately
filed.

(9) Unless precluded by law, GAO
will not withhold material submitted by
a protester from any party outside the
government. If the protester believes
that the protest contains information
which should be withheld, a statement
advising of this fact must be on the front
page of the submission. This
information must be identified wherever
it appears, and the protester must file,
within 1 day after the filing of its protest
with GAO, a redacted copy of the
protest which omits the information.

(h) Parties who intend to file
documents containing classified
information should notify GAO in
advance to obtain advice regarding
procedures for filing and handling the
information.

(i) A protest may be dismissed for
failure to comply with any of the
requirements of this section, except for
the items in paragraph (d) of this
section. In addition, a protest shall not
be dismissed for failure to comply with

paragraph (e) of this section where the
contracting officer has actual knowledge
of the basis of protest, or the agency, in
the preparation of its report, was not
prejudiced by the protester’s
noncompliance.

§21.2 Time for filing.

(a)(1) Protests based upon alleged
improprieties in a solicitation which are
apparent prior to bid opening or the
time set for receipt of initial proposals
shall be filed prior to bid opening or the
time set for receipt of initial proposals.
In procurements where proposals are
requested, alleged improprieties which
do not exist in the initial solicitation but
which are subsequently incorporated
into the solicitation must be protested
not later than the next closing time for
receipt of proposals following the
incorporation.

(2) In cases other than those covered
in paragraph (a)(1) of this section,
protests shall be filed not later than 14
days after the basis of protest is known
or should have been known, whichever
is earlier.

(3) If a timely agency-level protest was
previously filed, any subsequent protest
to GAO filed within 14 days of actual
or constructive knowledge of initial
adverse agency action will be
considered, provided the agency-level
protest was filed in accordance with
paragraphs (a)(1) and (a)(2) of this
section, unless the contracting agency
imposes a more stringent time for filing,
in which case the agency’s time for
filing will control. In cases where an
alleged impropriety in a solicitation is
timely protested to a contracting agency,
any subsequent protest to GAO will be
considered timely if filed within the 14-
day period provided by this paragraph,
even if filed after bid opening or the
closing time for receipt of proposals.

(b) Protests untimely on their face
may be dismissed. A protester shall
include in its protest all information
establishing the timeliness of the
protest; a protester will not be permitted
to introduce for the first time in a
request for reconsideration information
necessary to establish that the protest
was timely.

(c) GAO, for good cause shown, or
where it determines that a protest raises
issues significant to the procurement
system, may consider an untimely
protest.

§21.3 Notice of protest, submission of
agency report, and time for filing of
comments on report.

(a) GAO shall notify the contracting
agency by telephone within 1 day after
the filing of a protest, and, unless the
protest is dismissed under this part,
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shall promptly send a written
confirmation to the contracting agency
and an acknowledgment to the
protester. The contracting agency shall
immediately give notice of the protest to
the contractor if award has been made
or, if no award has been made, to all
bidders or offerors who appear to have
a reasonable prospect of receiving an
award. The contracting agency shall
furnish copies of the protest
submissions to those parties, except
where disclosure of the information is
prohibited by law, with instructions to
communicate further directly with
GAO. All parties shall furnish copies of
all protest communications to the
contracting agency and to other
participating parties. All protest
communications shall be sent by means
reasonably calculated to effect timely
delivery.

(b) A contracting agency or intervenor
which believes that the protest or
specific protest allegations should be
dismissed before submission of an
agency report should file a request for
dismissal as soon as practicable.

(c) The contracting agency shall file a
report on the protest with GAO within
35 days after the telephone notice of the
protest from GAO. The report shall
include the contracting officer’s
statement of the relevant facts, a
memorandum of law, and an index and
a copy of all relevant documents
including, as appropriate: The protest;
the bid or proposal submitted by the
protester; the bid or proposal of the firm
which is being considered for award, or
whose bid or proposal is being
protested; all evaluation documents; the
solicitation, including the specifications
or portions relevant to the protest; the
abstract of bids or offers or relevant
portions; and any other relevant
documents. The contracting agency
shall provide any additional documents
requested in the protest or explain why
it is not required to produce the
documents. In appropriate cases, the
contracting agency may request that the
protester produce relevant documents
that are not in the agency’s possession.

(d) Subject to any protective order
issued in the protest pursuant to §21.4,
the contracting agency shall
simultaneously furnish a copy of the
report to the protester and any
intervenors. The copy of the report filed
with GAO shall list the parties who
have been furnished copies of the report
and shall identify in an index any
documents, or portions of documents,
withheld from any party and the reason
for the withholding. Where a protester
does not have counsel admitted to a
protective order and documents are
withheld from the protester in

accordance with this part, the agency
shall provide documents adequate to
inform the protester of the basis of the
agency’s position.

(e) The contracting agency may
request an extension of time for the
submission of the agency report.
Extensions will be granted on a case-by-
case basis.

(f) The protester may request
additional documents when their
existence or relevance first becomes
evident. Except when authorized by
GAO, any request for additional
documents must be filed with GAO and
the contracting agency not later than 2
days after their existence or relevance is
known or should have been known,
whichever is earlier. The contracting
agency shall provide the requested
documents and an index to GAO and
the other parties within 5 days or
explain why it is not required to
produce the documents.

(9) Upon the request of a party, GAO
will decide whether the contracting
agency must provide any withheld
documents and whether this should be
done under a protective order. When
withheld documents are provided, the
protester’s comments on the agency
report shall be filed within 10 days after
its receipt of the documents, unless
otherwise specified by GAO.

(h) Comments on the agency report
shall be filed with GAO within 14 days
after receipt of the report, with a copy
provided to the contracting agency and
other participating parties. The protest
shall be dismissed unless the protester
files comments or a written statement
requesting that the case be decided on
the existing record, or requests an
extension of time within the 14-day
period. Unless otherwise advised by the
protester, GAO will assume the
protester received the agency report by
the due date specified in the
acknowledgment of protest furnished by
GAO. Upon a showing that the specific
circumstances of a protest require a
period longer than 14 days for the
submission of comments, GAO will set
a new date for the submission of
comments. Extensions will be granted
on a case-by-case basis.

(i) GAO may permit or request the
submission of additional statements by
the parties and by other parties not
participating in the protest as may be
necessary for the fair resolution of the
protest.

§21.4 Protective orders.

(a) At the request of a party or on its
own initiative, GAO may issue a
protective order controlling the
treatment of protected information.
Such information may include

proprietary, confidential, or source-
selection-sensitive material, as well as
other information the release of which
could result in a competitive advantage
to one or more firms. The protective
order shall establish procedures for
application for access to protected
information, identification and
safeguarding of that information, and
submission of redacted copies of
documents omitting protected
information. Because a protective order
serves to facilitate the pursuit of a
protest by a protester through counsel,
it is, in the first instance, the
responsibility of protester’s counsel to
request that a protective order be issued
and to submit timely applications for
admission under that order.

(b) If no protective order has been
issued, the agency may withhold from
the parties those portions of its report
which would ordinarily be subject to a
protective order. GAO will review in
camera all information not released to
the parties.

(c) After a protective order has been
issued, counsel or consultants retained
by counsel appearing on behalf of a
party may apply for admission under
the order by submitting an application
to GAO, with copies furnished
simultaneously to all parties. The
application shall establish that the
applicant is not involved in competitive
decisionmaking for any firm that could
gain a competitive advantage from
access to the protected information and
that there will be no significant risk of
inadvertent disclosure of protected
information. Objections to an
applicant’s admission shall be raised
within 2 days after receipt of the
application, although GAO may
consider objections raised after that
time.

(d) Any violation of the terms of a
protective order may result in the
imposition of sanctions as GAO deems
appropriate, including referral to
appropriate bar associations or other
disciplinary bodies and restricting the
individual’s practice before GAO.

§21.5 Protestissues not for
consideration.

GAO shall summarily dismiss a
protest or specific protest allegations
that do not state a valid basis for protest,
are untimely (unless considered
pursuant to 8 21.2(c)), or are not
properly before GAO. A protest or
specific protest allegations may be
dismissed any time sufficient
information is obtained by GAO
warranting dismissal. Where an entire
protest is dismissed, no agency report
shall be filed; where specific protest
allegations are dismissed, an agency
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report shall be filed on the remaining
allegations. Among the protest bases
which shall be dismissed are the
following:

(a) Contract administration. The
administration of an existing contract is
within the discretion of the contracting
agency. Disputes between a contractor
and the agency are resolved pursuant to
the disputes clause of the contract and
the Contract Disputes Act of 1978. 41
U.S.C. 601-613.

(b) Small Business Administration
issues.—(1) Small business size
standards and standard industrial
classification. Challenges of established
size standards or the size status of
particular firms, and challenges of the
selected standard industrial
classification may be reviewed solely by
the Small Business Administration. 15
U.S.C. 637(b)(6).

(2) Small Business Certificate of
Competency Program. Any referral
made to the Small Business
Administration pursuant to sec. 8(b)(7)
of the Small Business Act, or any
issuance of, or refusal to issue, a
certificate of competency under that
section will not be reviewed by GAO
absent a showing of possible bad faith
on the part of government officials or a
failure to consider vital information
bearing on the firm’s responsibility. 15
U.S.C. 637(b)(7).

(3) Procurements under sec. 8(a) of
the Small Business Act. Under that
section, since contracts are entered into
with the Small Business Administration
at the contracting officer’s discretion
and on such terms as are agreed upon
by the procuring agency and the Small
Business Administration, the decision
to place or not to place a procurement
under the 8(a) program is not subject to
review absent a showing of possible bad
faith on the part of government officials
or that regulations may have been
violated. 15 U.S.C. 637(a).

(c) Affirmative determination of
responsibility by the contracting officer.
Because the determination that a bidder
or offeror is capable of performing a
contract is based in large measure on
subjective judgments which generally
are not readily susceptible of reasoned
review, an affirmative determination of
responsibility will not be reviewed
absent a showing of possible bad faith
on the part of government officials or
that definitive responsibility criteria in
the solicitation were not met.

(d) Procurement protested to the
General Services Administration Board
of Contract Appeals. Interested parties
may protest a procurement or proposed
procurement of automated data
processing equipment and services to
the General Services Administration

Board of Contract Appeals. After a
protest to the Board, the same
procurement generally may not be the
subject of a protest to GAO. 40 U.S.C.
759(f).

(e) Protests not filed either in GAO or
the contracting agency within the time
limits set forth in §21.2.

(f) Protests which lack a detailed
statement of the legal and factual
grounds of protest as required by
§21.1(c)(4), or which fail to clearly state
legally sufficient grounds of protest as
required by §21.1(f).

(9) Procurements by agencies other
than Federal agencies as defined by sec.
3 of the Federal Property and
Administrative Services Act of 1949, 40
U.S.C. 472. Protests of procurements or
proposed procurements by agencies
such as the U.S. Postal Service, the
Federal Deposit Insurance Corporation,
and nonappropriated fund activities are
beyond GAQ’s bid protest jurisdiction
as established in 31 U.S.C. 3551-3556.

(h) Subcontract protests. GAO will
not consider a protest of the award or
proposed award of a subcontract except
where the agency awarding the prime
contract has requested in writing that
subcontract protests be decided
pursuant to §21.13.

§21.6 Withholding of award and
suspension of contract performance.
Where a protest is filed with GAO, the
contracting agency may be required to
withhold award and to suspend contract
performance. The requirements for the
withholding of award and the
suspension of contract performance are
set forth in 31 U.S.C. 3553(c) and (d)
and are implemented by 48 CFR part 33.

§21.7 Hearings.

(a) At the request of a party or on its
own initiative, GAO may conduct a
hearing in connection with a protest.
The request shall set forth the reasons
why a hearing is needed.

(b) Prior to the hearing, GAO may
hold a pre-hearing conference to discuss
and resolve matters such as the
procedures to be followed, the issues to
be considered, and the witnesses who
will testify.

(c) Hearings generally will be
conducted as soon as practicable after
receipt by the parties of the agency
report and relevant documents.
Although hearings ordinarily will be
conducted at GAO in Washington, DC,
hearings may, at the discretion of GAO,
be conducted at other locations.

(d) All parties participating in the
protest shall be invited to attend the
hearing. Others may be permitted to
attend as observers and may participate
as allowed by GAOQO'’s hearing official. In

order to prevent the improper disclosure
of protected information at the hearing,
GAQO'’s hearing official may restrict
attendance during all or part of the
proceeding.

(e) Hearings shall normally be
recorded and/or transcribed. If a
recording and/or transcript is made, any
party may obtain copies at its own
expense.

(f) If a witness whose attendance has
been requested by GAO fails to attend
the hearing or fails to answer a relevant
guestion, GAO may draw an inference
unfavorable to the party for whom the
witness would have testified.

(9) If a hearing is held, no separate
comments on the agency report should
be submitted unless specifically
requested by GAO. Each party shall file
with GAO, within 7 days after the
hearing was held or as specified by
GAO, a single document expressing any
comments on both the hearing and
agency report, with copies furnished to
the other parties. By the due date, if the
protester has not filed comments or a
written statement requesting that the
case be decided on the existing record,
GAO shall dismiss the protest.

(h) In post-hearing comments, the
parties should reference all testimony
and admissions in the hearing record
that they consider relevant, providing
specific citations to the testimony and
admissions referenced.

§21.8 Remedies.

(a) If GAO determines that a
solicitation, cancellation of a
solicitation, termination of a contract,
proposed award, or award does not
comply with statute or regulation, it
shall recommend that the contracting
agency implement any combination of
the following remedies:

(1) Refrain from exercising options
under the contract;

(2) Terminate the contract;

(3) Recompete the contract;

(4) Issue a new solicitation;

(5) Award a contract consistent with
statute and regulation; or

(6) Such other recommendation(s) as
GAO determines necessary to promote
compliance.

(b) In determining the appropriate
recommendation(s), GAO shall, except
as specified in paragraph (c) of this
section, consider all circumstances
surrounding the procurement or
proposed procurement including the
seriousness of the procurement
deficiency, the degree of prejudice to
other parties or to the integrity of the
competitive procurement system, the
good faith of the parties, the extent of
performance, the cost to the
government, the urgency of the
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procurement, and the impact of the
recommendation(s) on the contracting
agency’s mission.

(c) If the head of the procuring
activity determines that performance of
the contract notwithstanding a pending
protest is in the government’s best
interest, GAO shall make its
recommendation(s) under paragraph (a)
of this section without regard to any
cost or disruption from terminating,
recompeting, or reawarding the contract.

(d) If GAO determines that a
solicitation, proposed award, or award
does not comply with statute or
regulation, it may recommend that the
contracting agency pay the protester the
costs of:

(1) Filing and pursuing the protest,
including attorneys’ fees and consultant
and expert witness fees; and

(2) Bid and proposal preparation.

(e) If the contracting agency decides to
take corrective action in response to a
protest, GAO may recommend that the
agency pay the protester the costs of
filing and pursuing the protest,
including attorneys’ fees and consultant
and expert witness fees. The protester
shall file any request that GAO
recommend that costs be paid within 14
days after being advised that the
contracting agency has decided to take
corrective action. The protester shall
furnish a copy of its request to the
contracting agency, which may file a
response within 14 days after receipt of
the request, with a copy furnished to the
protester.

(H(1) If GAO recommends that the
contracting agency pay the protester the
costs of filing and pursuing the protest
and/or of bid or proposal preparation,
the protester and the agency shall
attempt to reach agreement on the
amount of costs. The protester shall file
its claim for costs, detailing and
certifying the time expended and costs
incurred, with the contracting agency
within 90 days after receipt of GAO’s
recommendation that the agency pay the
protester its costs. Failure to file the
claim within that time may result in
forfeiture of the protester’s right to
recover its costs.

(2) The contracting agency shall issue
a decision on the claim for costs as soon
as practicable after the claim is filed. If
the protester and the contracting agency
cannot reach agreement within a
reasonable time, GAO may, upon
request of the protester, recommend the
amount of costs the agency should pay
in accordance with 31 U.S.C. 3554(c). In
such cases, GAO may also recommend
that the contracting agency pay the
protester the costs of pursuing the claim
for costs before GAO.

(3) The contracting agency shall notify
GAO within 60 days after GAO
recommends the amount of costs the
agency should pay the protester of the
action taken by the agency in response
to the recommendation.

§21.9 Time for decision by GAO.

(a) GAO shall issue a decision on a
protest within 125 days after it is filed.
(b) In protests where GAO uses the

express option procedures in §21.10,
GAO shall issue a decision on a protest
within 65 days after it is filed.

(c) GAO, to the maximum extent
practicable, shall resolve a timely
supplemental protest adding one or
more new grounds to an existing
protest, within the time limit
established in paragraph (a) of this
section for decision on the initial
protest. If an amended protest cannot be
resolved within that time limit, GAO
may resolve the amended protest using
the express option procedures in
§21.10.

§21.10 Express option, accelerated
schedule, and summary decision.

(a) At the request of a party or on its
own initiative, GAO may decide a
protest using an express option.

(b) The express option will be
adopted at the discretion of GAO and
only in those cases suitable for
resolution within 65 days.

(c) Requests for the express option
shall be in writing and received in GAO
no later than 3 days after the protest or
supplemental protest is filed. GAO will
promptly notify the parties whether the
case will be handled using the express
option.

(d) When the express option is used,
the following schedule applies instead
of those deadlines in §21.3 and §21.7:

(1) The contracting agency shall file a
complete report with GAO and the
parties within 20 days after it receives
notice from GAO that the express option
will be used.

(2) Comments on the agency report
shall be filed with GAO and the other
parties within 7 days after receipt of the
report.

(3) If a hearing is held, no separate
comments on the agency report under
paragraph (d)(2) of this section should
be submitted unless specifically
requested by GAO. Consolidated
comments on the agency report and
hearing shall be filed within 7 days after
the hearing was held or as specified by
GAO.

(4) Where circumstances demonstrate
that a case is no longer suitable for
resolution using the express option,
GAO shall establish a new schedule for
submissions by the parties.

(e) At the request of a party or on its
own initiative, GAO may resolve any
protest using an accelerated schedule
and/or may issue a summary decision
for any protest.

§21.11 Effect of judicial proceedings.

(a) A protester must immediately
advise GAO of any court proceeding
which involves the subject matter of a
pending protest and must file with GAO
copies of all relevant court documents.

(b) GAO will dismiss any protest
where the matter involved is the subject
of litigation before a court of competent
jurisdiction, or where the matter
involved has been decided on the merits
by a court of competent jurisdiction.
GAO may, at the request of a court,
issue an advisory opinion on a bid
protest issue that is before the court. In
these cases, unless a different schedule
is established, the times provided in this
part for filing the agency report
(821.3(c)), filing comments on the
report (§ 21.3(h)), holding a hearing and
filing comments (8§ 21.7), and issuing a
decision (§21.9) shall apply.

§21.12 Distribution of decisions.

(a) Unless it contains protected
information, a copy of a decision shall
be provided to the protester, any
intervenors, the head of the contracting
activity responsible for the protested
procurement, and the senior
procurement executive of each Federal
agency involved; a copy shall also be
made available to the public. A copy of
a decision containing protected
information shall be provided only to
the contracting agency and to
individuals admitted to any protective
order issued in the protest. A public
version omitting the protected
information shall be prepared wherever
possible.

(b) Decisions are available from GAO
by electronic means.

§21.13 Nonstatutory protests.

(a) GAO will consider protests
concerning awards of subcontracts by or
for a Federal agency, sales by a Federal
agency, or procurements by agencies of
the government other than Federal
agencies as defined in §21.0(c) if the
agency involved has agreed in writing to
have protests decided by GAO.

(b) The provisions of this part shall
apply to nonstatutory protests except for
the provision of §21.8(d) pertaining to
recommendations for the payment of
costs. The provision for the withholding
of award and the suspension of contract
performance, 31 U.S.C. 3553 (c) and (d),
also does not apply to nonstatutory
protests.
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§21.14 Request for reconsideration.

(a) The protester, any intervenor, and
any Federal agency involved in the
protest may request reconsideration of a
bid protest decision. GAO will not
consider a request for reconsideration
that does not contain a detailed
statement of the factual and legal
grounds upon which reversal or
modification is deemed warranted,
specifying any errors of law made or
information not previously considered.

(b) A request for reconsideration of a
bid protest decision shall be filed, with
copies to the parties who participated in
the protest, not later than 14 days after
the basis for reconsideration is known
or should have been known, whichever
is earlier.

(c) GAO will summarily dismiss any
request for reconsideration that fails to
state a valid basis for reconsideration or
is untimely. The filing of a request for
reconsideration does not require the
withholding of award and the
suspension of contract performance
under 31 U.S.C. 3553(c) and (d).

Robert P. Murphy,

General Counsel.

[FR Doc. 95-19747 Filed 8-9-95; 8:45 am]
BILLING CODE 1610-01-P

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 532
RIN 3206-AG76

Prevailing Rate Systems; Abolishment
of Atlanta, Georgia, Special Wage
Schedules for Printing Positions

AGENCY: Office of Personnel
Management.
ACTION: Final rule.

SUMMARY: The Office of Personnel
Management is issuing a final rule to
abolish the Federal Wage System special
wage schedule for printing positions in
the Atlanta, Georgia, wage area. Printing
and lithographic employees in Atlanta,
Georgia, will now be paid rates from the
regular Atlanta, Georgia, wage schedule.
EFFECTIVE DATE: September 11, 1995.
FOR FURTHER INFORMATION CONTACT:

Paul Shields, (202) 606—-2848.
SUPPLEMENTARY INFORMATION: On May
17, 1995, OPM published an interim
rule to abolish the Federal Wage System
special wage schedule for printing
positions in the Atlanta, Georgia, wage
area. The interim rule provided a 30-day
period for public comment. OPM
received no comments during the
comment period. Therefore, the interim
rule is being adopted as a final rule.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because they will affect only Federal
agencies and employees.

List of Subjects in 5 CFR Part 532

Administrative practice and
procedure, Freedom of information,
Government employees, Reporting and
recordkeeping requirements, Wages.

Accordingly, under the authority of 5
U.S.C. 5343, the interim rule amending
5 CFR part 532 published on May 17,
1995 (60 FR 26341), is adopted as final
without any changes.

U.S. Office of Personnel Management.
Lorraine A. Green,

Deputy Director.

[FR Doc. 95-19749 Filed 8-9-95; 8:45 am]
BILLING CODE 6325-01-M

MERIT SYSTEMS PROTECTION
BOARD

5 CFR Part 1201

Practice and Procedure; Realignment
of Regional Offices

AGENCY: Merit Systems Protection
Board.

ACTION: Final rule.

SUMMARY: The Merit Systems Protection
Board (the Board) announces the
realignment of the geographical
jurisdiction of certain regional and field
offices and the approved hearing
locations for all of its offices. The
realignment affects the Atlanta,
Philadelphia, San Francisco and
Washington, DC. Regional Offices and
the Denver, New York, and St. Louis
Field Offices.

EFFECTIVE DATE: August 10, 1995.

FOR FURTHER INFORMATION CONTACT:
Darrell L. Netherton, Senior Executive
for Regional Administration, (202) 653—
7980.

SUPPLEMENTARY INFORMATION: The Board
announces the realignment of the
geographical jurisdiction of certain
regional and field offices and the
approved hearing locations for all of its
offices. As a result, the Board will be
more responsive to the needs of
appellant and agency clients while
maximizing the use of its financial and
human resources.

Appeals and related matters will
continue to be filed with the regional or
field office having geographic
jurisdiction. Accordingly, appellants,
agencies and other interested parties
should carefully review the regional and

field office jurisdictional boundary
changes in Appendix Il and the changes
in the approved hearing locations in
Appendix IlI.

The Board is publishing this rule as
a final rule pursuant to 5 U.S.C. 1204(h).

List of Subjects in 5 CFR Part 1201

Administrative practice and
procedure, Civil rights, Government
employees.

PART 1201—[AMENDED]

Accordingly, the Board amends 5 CFR
part 1201 as follows:

The authority citation for part 1201
continues to read as follows:

Authority: 5 U.S.C. 1204 and 7701 unless
otherwise noted.

Appendices Il and Il to part 1201 are
revised to read as follows:

Appendix Il to Part 1201—Appropriate
Regional or Field Office for Filing Appeals

All submissions shall be addressed to the
Regional Director, if submitted to a regional
office, or the Chief Administrative Judge, if
submitted to a field office, Merit Systems
Protection Board, at the addresses listed
below, according to geographic region of the
employing agency or as required by
§1201.4(d) of this part. The facsimile
numbers listed below are TDD-capable;
however, calls will be answered by voice
before being connected to the TDD. Address
of Appropriate Regional or Field Office and
Area Served:

1. Atlanta Regional Office
401 Peachtree Street NW., 10th floor
Atlanta, Georgia 30308-3519
Facsimile No.: (404) 730-2767
(Alabama, Florida, Georgia, Mississippi,
South Carolina and Tennessee, east of
the Tennessee River)
2. Chicago Regional Office
230 South Dearborn Street, 31st floor
Chicago, Illinois 60604-1669
Facsimile No.: (312) 886-4231
(IMinois—all locations north of Springfield,
Indiana, Michigan, Minnesota, Ohio, and
Wisconsin)
3. St. Louis Field Office
911 Washington Avenue, Suite 410
St. Louis, Missouri 63101-1203
Facsimile No.: (314) 425-4294
(IMinois—Springfield and all locations
south of Springfield, lowa, Kansas City,
Kansas, Kentucky, Missouri, and
Tennessee west of the Tennessee River)
4. Dallas Regional Office
1100 Commerce Street, Room 6F20
Dallas, Texas 75242-9979
Facsimile No.: (214) 767-0102
(Arkansas, Louisiana, Oklahoma, and
Texas)
5. Denver Field Office
730 Simms Street, Suite 301
PO Box 25025
Denver, Colorado 80225-0025
Facsimile No.: (303) 231-5205
(Arizona, Colorado, Kansas—except Kansas
City, Montana, Nebraska, New Mexico,
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North Dakota, South Dakota, Utah, and
Wyoming)
6. Philadelphia Regional Office
U.S. Customhouse, Room 501
Second and Chestnut Streets
Philadelphia, Pennsylvania 19106—2987
Facsimile No.: (215) 597-3456
(Delaware, New Jersey—except for the
counties of Bergen, Essex, Hudson and
Union, Maryland—except the counties of
Montgomery and Prince Georges,
Pennsylvania, and West Virginia)
7. Boston Field Office
99 Summer Street, Suite 1810
Boston, Massachusetts 02110-1200
Facsimile No.: (617) 424-5708
(Connecticut, Maine, Massachusetts, New
Hampshire, Rhode Island, and Vermont)
8. New York Field Office
26 Federal Plaza, Room 3137-A
New York, New York 10278-0022
Facsimile No.: (212) 264-1417
(New Jersey—counties of Bergen, Essex,
Hudson and Union, New York, Puerto
Rico, and Virgin Islands)
9. San Francisco Regional Office
525 Market Street, Room 2800
San Francisco, California 94105-2736
Facsimile No.: (415) 744-3194
(California and Nevada)
10. Seattle Field Office
915 Second Avenue, Suite 1840
Seattle, Washington 98174-1056
Facsimile No.: (206) 220-7982
(Alaska, Hawaii, Idaho, Oregon,
Washington, and Pacific overseas areas)
11. Washington Regional Office
5203 Leesburg Pike, Suite 1109
Falls Church, Virginia 22041-3473
Facsimile No.: (703) 756-7112
(Maryland—counties of Montgomery and
Prince Georges, North Carolina, Virginia,
Washington, DC, and all overseas areas
not otherwise covered)

Appendix Il to Part 1201—Approved
Hearing Locations by Regional Office
Appeals

Atlanta Regional Office

Atlanta, Georgia

Augusta, Georgia

Macon, Georgia

Savannah, Georgia
Birmingham, Alabama
Huntsville, Alabama
Mobile, Alabama
Montgomery, Alabama
Jacksonville, Florida
Miami, Florida

Orlando, Florida
Pensacola, Florida
Tallahassee, Florida
Tampa/St. Petersburg, Florida
Jackson, Mississippi
Columbia, South Carolina
Charleston, South Carolina
Knoxville, Tennessee
Nashville, Tennessee

Chicago Regional Office

Chicago, Illinois

Davenport, lowa/Rock Island, Illinois
Indianapolis, Indiana

Detroit, Michigan

Minneapolis/St. Paul, Minnesota
Cleveland, Ohio

Cincinnati, Ohio
Columbus, Ohio
Dayton, Ohio
Milwaukee, Wisconsin

St. Louis Field Office

St. Louis, Missouri
Kansas City, Missouri
Springfield, Missouri
Des Moines, lowa
Lexington, Kentucky
Louisville, Kentucky
Memphis, Tennessee

Dallas Regional Office

Dallas, Texas

Corpus Christi, Texas
El Paso, Texas

Houston, Texas

San Antonio, Texas
Temple, Texas
Texarkana, Texas

Little Rock, Arkansas
Alexandria, Louisiana
New Orleans, Louisiana
Oklahoma City, Oklahoma
Tulsa, Oklahoma

Denver Field Office

Denver, Colorado

Grand Junction, Colorado
Pueblo, Colorado
Phoenix, Arizona
Tucson, Arizona

Wichita, Kansas

Billings, Montana

Great Falls, Montana
Missoula, Montana
Omaha, Nebraska
Albuquerque, New Mexico
Bismarck, North Dakota
Fargo, North Dakota
Rapid City, South Dakota
Sioux Falls, South Dakota
Salt Lake City, Utah
Casper, Wyoming

Philadelphia Regional Office

Philadelphia, Pennsylvania
Harrisburg, Pennsylvania
Pittsburgh, Pennsylvania
Wilkes-Barre, Pennsylvania
Baltimore, Maryland
Trenton, New Jersey

Dover, Delaware
Charleston, West Virginia
Morgantown, West Virginia

Boston Field Office

Boston, Massachusetts
Hartford, Connecticut

New Haven, Connecticut
Bangor, Maine

Portland, Maine

Manchester, New Hampshire
Portsmouth, New Hampshire
Providence, Rhode Island
Burlington, Vermont

New York Field Office

New York, New York
Albany, New York
Buffalo, New York
Syracuse, New York
Newark, New Jersey
San Juan, Puerto Rico

San Francisco Regional Office

San Francisco, California
Fresno, California

Los Angeles, California
Sacramento, California
San Diego, California
Santa Barbara, California
Las Vegas, Nevada

Reno, Nevada

Seattle Field Office

Seattle, Washington

Spokane, Washington

Richland, Kennewick, and Pasco,
Washington

Anchorage, Alaska

Honolulu, Hawaii

Boise, Idaho

Pocatello, Idaho

Medford, Oregon

Portland, Oregon

Washington Regional Office

Bailey’s Crossroads, Fall Church, Virginia
Norfolk, Virginia
Richmond, Virginia
Roanoke, Virginia
Asheville, North Carolina
Charlotte, North Carolina
Raleigh, North Carolina
Wilmington, North Carolina
Washington, DC
Dated: August 4, 1995.
Shannon McCarthy,
Deputy Clerk of the Board.
[FR Doc. 95-19729 Filed 8-9-95; 8:45 am]
BILLING CODE 7400-01-M

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 929
[Docket No. FV95-929-2IFR]

Cranberries Grown in the States of
Massachusetts, Rhode Island,
Connecticut, New Jersey, Wisconsin,
Michigan, Minnesota, Oregon,
Washington, and Long Island in the
State of New York; Expenses and
Assessment Rate

AGENCY: Agricultural Marketing Service,

USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This interim final rule
authorizes expenses and establishes an
assessment rate for the Cranberry
Marketing Committee (Committee)
under Marketing Order No. 929 for the
1995-96 fiscal year. The Committee is
responsible for local administration of
the marketing order which regulates the
handling of cranberries grown in 10
States. Authorization of this budget
enables the Committee to incur
expenses that are reasonable and
necessary to administer the program.
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Funds to administer this program are
derived from assessments on handlers.
DATES: Effective beginning September 1,
1995, through August 31, 1996.
Comments received by September 11,
1995, will be considered prior to
issuance of a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this interim final rule.
Comments must be sent in triplicate to
the Docket Clerk, Fruit and Vegetable
Division, AMS, USDA, PO Box 96456,
room 2523-S, Washington, DC 20090
6456, Fax # (202) 720-5698. Comments
should reference the docket number and
the date and page number of this issue
of the Federal Register and will be
available for public inspection in the
Office of the Docket Clerk during regular
business hours.

FOR FURTHER INFORMATION CONTACT:
Patricia A. Petrella or Kathleen M. Finn,
Marketing Specialists, Marketing Order
Administration Branch, F&V, AMS,
USDA, P.O. Box 96456, room 2522-S,
Washington, DC 20090-6456; telephone
(202) 720-1509, Fax # (202) 720-5698.
SUPPLEMENTARY INFORMATION: This
interim final rule is issued under
Marketing Order No. 929 (7 CFR part
929), as amended, regulating the
handling of cranberries grown in 10
States, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This interim final rule has been
reviewed under Executive Order 12778,
Civil Justice Reform. Under the
marketing order provisions now in
effect, cranberries grown in 10 States are
subject to assessments. It is intended
that the assessment rate as issued herein
will be applicable to all assessable
cranberries during the 1995-96 fiscal
year beginning September 1, 1995,
through August 31, 1996. This interim
final rule will not preempt any State or
local laws, regulations, or policies,
unless they present an irreconcilable
conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. A

handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction in
equity to review the Secretary’s ruling
on the petition, provided a bill in equity
is filed not later than 20 days after date
of the entry of the ruling.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are 30 handlers of cranberries
who are subject to regulation under the
cranberry marketing order and 1,050
producers of cranberries in the regulated
area. Small agricultural producers have
been defined by the Small Business
Administration (13 CFR 121.601) as
those having annual receipts of less than
$500,000, and small agricultural service
firms are defined as those whose annual
receipts are less than $5,000,000. The
majority of cranberry producers and
handlers may be classified as small
entities.

The cranberry marketing order,
administered by the Department,
requires that the assessment rate for a
particular fiscal year apply to all
assessable cranberries handled from the
beginning of such year. The budget of
expenses for the 1995-96 fiscal year was
prepared by the Committee and
submitted to the Department for
approval. The Committee consists of
producers and a non-industry member.
They are familiar with the Committee’s
needs and with the costs for goods,
services, and personnel in their local
area and are thus in a position to
formulate an appropriate budget. The
budget was formulated and discussed in
public meetings. Thus, all directly
affected persons have an opportunity to
participate and provide input.

The assessment rate recommended by
the Committee was derived by dividing
anticipated expenses by expected
shipments of cranberries. Because that
rate is applied to actual shipments, it

must be established at a rate which will
produce sufficient income to pay the
Committee’s expected expenses. The
recommended budget and rate of
assessment are usually acted upon by
the Committee shortly before a season
starts, and expenses are incurred on a
continuous basis. Therefore, the budget
and assessment rate approval must be
expedited so that the Committee will
have funds to pay its expenses.

The Committee conducted a mail vote
and recommended 1995-96 marketing
order expenditures of $201,336 and an
assessment rate of $0.03 cents per 100-
pound barrel of cranberries. In
comparison, 1994-95 marketing year
budgeted expenditures were $164,690.
The 1995-96 marketing year budgeted
expenditures of $210,336 are $36,646
more than the previous fiscal year. The
increase is due to the funding of two
new research projects for the 1995-96
season. The assessment rate will remain
unchanged from the previous fiscal
year.

Assessment income for 1995-96 is
estimated to total $136,320 based on
anticipated domestic shipments of
4,544,000 barrels of cranberries. The
assessment income, plus $4,375 in
interest income and a withdrawal of
$60,641 from the Committee’s
authorized reserve fund will be
adequate to cover budgeted expenses.
Funds in the reserve at the end of the
1994-95 fiscal year are estimated to be
$150,000. The reserve fund will be
within the maximum permitted by the
order of one fiscal year’s expenses.

Major expense categories for the
1995-96 fiscal year include $71,345 for
operating expenses, $41,000 for travel
expenses, and $35,788 for research
projects.

While this action will impose some
additional costs on handlers, the costs
are in the form of uniform assessments
on all handlers. Some of the additional
costs may be passed on to producers.
However, these costs will be offset by
the benefits derived from the operation
of the marketing order. Therefore, the
Administrator of the AMS has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

After consideration of all relevant
material presented, including the
Committee’s recommendation, and
other available information, it is found
that this interim final rule, as
hereinafter set forth, will tend to
effectuate the declared policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
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this rule into effect and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) The Committee needs to
have sufficient funds to pay its expenses
which are incurred on a continuous
basis; (2) the 1995-96 fiscal year begins
on September 1, 1995, and the
marketing order requires that the rate of
assessment for the fiscal year apply to
all assessable cranberries handled
during the fiscal year; and (3) this
interim final rule provides a 30-day
comment period, and all comments
timely received will be considered prior
to finalization of this rule.

List of Subjects in 7 CFR Part 929

Cranberries, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 929 is amended as
follows:

PART 929—CRANBERRIES GROWN IN
THE STATES OF MASSACHUSETTS,
RHODE ISLAND, CONNECTICUT, NEW
JERSEY, WISCONSIN, MICHIGAN,
MINNESOTA, OREGON,
WASHINGTON, AND LONG ISLAND IN
THE STATE OF NEW YORK

1. The authority citation for 7 CFR
part 929 continues to read as follows:

Authority: 7 U.S.C. 601-674.
Note: This section will not appear in the
Code of Federal Regulations.

2. A new 8929.235 is added to read
as follows:

§929.235 Expenses and assessment rate.

Expenses of $201,336 by the
Cranberry Administrative Committee
are authorized, and an assessment rate
of $0.03 per 100-pound barrel assessable
cranberries is established for the 1995—
96 fiscal year ending on August 31,
1996. Unexpended funds may be carried
over as a reserve.

Dated: August 4, 1995.
Sharon Bomer Lauritsen,
Deputy Director, Fruit and Vegetable Division.
[FR Doc. 95-19745 Filed 8-9-95; 8:45 am]
BILLING CODE 3410-02—P

7 CFR Part 959

[FV95-959—1FR]
Onions Grown in South Texas;
Changes in Bulk Bin Requirements

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This final rule removes a
requirement that polyethylene liners be
used in bulk shipping bins. Such liners
limit air flow inside the container and
may cause the onions to decay more
easily and result in a loss of product.
Removal of this requirement should
reduce product loss due to excessive
decay and lessen the chances of receiver
rejection. This rule also prohibits the
use of bulk bins for shipments of onions
for fresh whole use because the arrival
condition of such onions is critical.
Onions transported in bulk bins are not
protected from damage, such as
bruising, as well as those packed in
smaller size cartons or bags. However,
the arrival condition of onions for fresh
chopping, slicing, or peeling, or other
fresh use in which the form of the onion
is changed is not as critical. The use of
bulk bins, which are more cost effective
for such shipments, may continue.
EFFECTIVE DATE: September 11, 1995.
FOR FURTHER INFORMATION CONTACT:
Robert F. Matthews, Marketing
Specialist, Marketing Order
Administration Branch, F&V, AMS,
USDA, room 2523-S, P.O. Box 96456,

Washington, DC 20090-6456, telephone:

(202) 690-0464; or Belinda G. Garza,
McAllen Marketing Field Office,
Marketing Order Administration
Branch, F&V, AMS, USDA, 1313 East
Hackberry, McAllen, Texas 78501;
telephone: (210) 682-2833, FAX (210)
682—-5942.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 143 and Marketing Order No. 959 (7
CFR part 959), as amended, regulating
the handling of onions grown in South
Texas, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12778, Civil Justice
Reform. This action is not intended to
have retroactive effect. This final rule
will not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this action.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with

law and request a modification of the
order or to be exempted therefrom. A
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction in
equity to review the Secretary’s ruling
on the petition, provided a bill in equity
is filed not later than 20 days after the
date of the entry of the ruling.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 35 handlers
of South Texas onions who are subject
to regulation under the order and
approximately 70 producers in the
regulated area. Small agricultural
service firms, which includes handlers,
have been defined by the Small
Business Administration (13 CFR
121.601) as those having annual receipts
of less than $5,000,000, and small
agricultural producers are defined as
those having annual receipts of less than
$500,000. The majority of handlers and
producers of South Texas onions may be
classified as small entities.

At a public meeting on November 8,
1994, the South Texas Onion Committee
(committee) recommended deleting a
requirement that perforated
polyethylene liners (poly liners) be used
in the bulk bins under the authority for
experimental shipments. It also
recommended limiting the use of bulk
bins to shipments of onions for peeling,
slicing, chopping, or other fresh use in
which the form of the onion is changed.
Fourteen members and alternates were
present, and all recommendations were
unanimous.

Sweet onions normally have a high
moisture content, and a poly liner, even
when perforated, acts as a vapor barrier.
Moisture remains inside the bin, or
container, which can cause mold,
bacteria, and other decay micro-
organisms to develop. To avoid such a
warm, damp environment, air
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circulation is necessary. However, use
of the poly liner blocks air movement
and may cause ‘‘sweating’’ and decay of
the onions. Because satisfactory arrival
condition is important to onion
receivers, the committee recommended
that the requirement for poly liners be
removed. This should lessen the
chances of receiver rejections due to
excessive decay.

At the meeting, the committee also
recommended permitting onions for
fresh peeling, chopping, or slicing to be
shipped in bulk bins, as authorized by
the provision for experimental
shipments in the handling regulation.
Although bags and cartons provide
better protection during shipping, the
committee does not believe that such
additional protection is necessary for
onions moving to processing outlets.
Handlers have found that both bags and
cartons are more difficult to load and
unload than are bulk containers. In
addition, bags and cartons are more
expensive to buy and only last for one
shipment, while bins can be used
repeatedly. Also, bags and cartons must
be disposed of at the destination, an
additional cost, while bins can be
returned for further use.

Therefore, subparagraph (i) of
paragraph (f)(3) Experimental
shipments. is hereby revised to remove
the requirement for a poly liner and be
limited to shipments for peeling, slicing,
and chopping, and redesignated as (f)(3)
Peeling, slicing, and chopping. The
remaining parts of paragraph (3)
Experimental shipments. are
redesignated (f)(4) Experimental
shipments. but are otherwise
unchanged. Both paragraphs (f)(3) and
(f)(4) continue to be subject to the
safeguards under paragraph (g).

In accordance with the Paperwork
Reduction Act of 1988 (44 U.S.C.
Chapter 35), the information collection
requirements that are contained in this
rule have been previously approved by
the Office of Management and Budget
(OMB) under the provisions of 44 U.S.C.
Chapter 35 and have been assigned
OMB number 0581-0074.

A proposed rule was published in the
Federal Register on June 12, 1995 (60
FR 30794). That rule provided that
interested persons could file comments
through July 12, 1995. No comments
were received.

Based on available information, the
Administrator of the AMS has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

After consideration of all relevant
matter presented, including the
information and recommendations
submitted by the committee and other

available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

List of Subjects in 7 CFR Part 959

Marketing agreements, Onions,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 959 is hereby
amended as follows:

PART 959—ONIONS GROWN IN
SOUTH TEXAS

1. The authority citation for 7 CFR
part 959 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. Paragraphs (f)(4) and (f)(5) of
§959.322 are redesignated (f)(5) and
(f)(6) respectively; paragraphs (f)(3)(ii)
and (f)(3)(iii) are redesignated (f)(4)(i)
and (f)(4)(ii) and revised; paragraph
(F)(3)(i) is redesignated as (f)(3) and
revised; and the introductory text of
paragraphs (g) and (g)(4) are revised to
read as follows:

§959.222 Handling regulation.

* * * * *

(f) * X *

(3) Peeling, chopping, and slicing. (i)
Upon approval of the committee, onions
for peeling, chopping, and slicing may
be shipped in bulk bins with inside
dimensions of 47 inches x 37%2 inches
X 36 inches deep and having a volume
of 63,450 cubic inches, or containers
deemed similar by the committee. Such
shipments shall be exempt from
paragraph (c) of this section, but shall be
handled in accordance with the
safeguard provisions of 8 959.54 and
shall meet the requirements of
paragraphs (a), (b), (d), and (g) of this
section.

(4) Experimental shipments. (i) Upon
approval by the committee, onions may
be shipped for experimental purposes
exempt from regulations issued
pursuant to 88 959.42, 959.52, and
959.60, provided they are handled in
accordance with the safeguard
provisions of § 959.54 and paragraph (g)
of this section.

(i) Upon approval of the committee,
onions may be shipped for testing in
types and sizes of containers other than
those specified in paragraphs (c) and
(f)(2) of this section, provided that the
handling of onions in such experimental
containers shall be under the

supervision of the committee.
* * * * *

(9) Safeguards. Each handler making
shipments of onions for relief, charity,

processing, experimental purposes, or
peeling, chopping and slicing shall:
* * * * *

(4) In addition to provisions in the
preceding paragraphs, each handler
making shipments for processing and
peeling, chopping, and slicing shall:
* * * * *

Dated: August 4, 1995.

Sharon Bomer Lauritsen,

Deputy Director, Fruit and Vegetable Division.
[FR Doc. 95-19777 Filed 8-9-95; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 95-NM-130-AD; Amendment
39-9335; AD 95-15-52]

Airworthiness Directives; Boeing
Model 747-100 and —200 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This document publishes in
the Federal Register an amendment
adopting Airworthiness Directive (AD)
T95-15-52 that was sent previously to
all known U.S. owners and operators of
certain Boeing Model 747-100 and —200
series airplanes by individual telegrams.
This AD requires a revision of the
Airplane Flight Manual (AFM) and
Airplane Weight and Balance
Supplement to restrict cargo loading to
a certain level. This AD also provides
for the removal of the restrictions
following accomplishment of a
modification of the longitudinal floor
beams. This amendment is prompted by
a determination that inadequate strength
in the floor beams exists on certain
airplanes that have been modified for
cargo configurations. The actions
specified by this AD are intended to
prevent failure of the longitudinal floor
beams, which may cause the keel beam
to fail and result in rupture of the
fuselage.
DATES: Effective August 25, 1995, to all
persons except those persons to whom
it was made immediately effective by
telegraphic AD T95-15-52, issued July
14, 1995, which contained the
requirements of this amendment.
Comments for inclusion in the Rules
Docket must be received on or before
October 10, 1995.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
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Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 95—-NM—
130-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

Information pertaining to this AD may
be examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Steven C. Fox, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Transport Airplane Directorate, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055-4056; telephone (206) 227-2777,
fax (206) 227-1181.

SUPPLEMENTARY INFORMATION: On July
14, 1995, the FAA issued telegraphic
AD T95-15-52, which is applicable to
Model 747-100 series airplanes
modified in accordance with
Supplemental Type Certificate (STC)
SA2322S0, SA2323S0, or SA5199NM;
and Model 747-200 series airplanes
modified in accordance with STC
SA4227NM-D or SA5759NM.

Certain Model 747-100 and —200
series airplanes have been converted
from a passenger configuration to a
freighter configuration in accordance
with STC’s SA2322S0 and SA2323S0O
(for Model 747-100 series airplanes)
and SA4227NM-D (for Model 747-200
series airplanes). These STC’s include,
as part of their data packages, new
Weight and Balance Supplements that
specify the maximum allowable linear
load per inch (commonly referred to as
“running load”) along the length of the
fuselage. The Supplements increased
this limit from 66.7 pounds per inch to
240 pounds per inch between Body
Stations (BS) 1000 and 1480. The
Supplements also define the maximum
area load (expressed in pounds per
square foot). The Supplement increased
this limit from 100 pounds per square
foot to 320 pounds per square foot
between BS 1000 and BS 1480.

On January 16, 1990, the FAA issued
AD 90-06-06, amendment 39-6490 (55
FR 8374, March 7, 1990), applicable to
certain Boeing Model 747 series
airplanes, to require structural
modifications of older airplanes,
including a requirement to modify the
longitudinal floor beams. Recently, an
operator of Model 747 airplanes applied
for approval of an alternative method of
compliance (AMOC) to AD 90-06-06. In
reviewing the data to approve this
AMOC, the FAA has found that the
longitudinal floor beams between BS
1265 and BS 1480 had not been
upgraded to withstand the increased
running loads that would result from an
airplane’s conversion to freighter

service. These Body Stations comprise a
215 inch-long linear portion of the
fuselage over the wheel well section of
the airplane.

Furthermore, the FAA finds that this
same problem of inadequate strength in
the floor beams exists on Model 747-
100 and —200 series airplanes for which
the type design has been changed to
allow operation in accordance with
STC’s SA5199NM (for Model 747-100
series airplanes) and SA5759NM (for
Model 747-200 series airplanes). These
two STC’s modify the weight and
balance limitations of STC’s SA2322S0,
SA2323S0, and SA4227NM-D.
However, these two STC’s continue to
define the maximum running load at
240 pounds per inch and the maximum
area load at 320 pounds per square foot
without strengthening the floor beam
structure between BS 1000 and BS 1480.

The FAA has determined that a
running load of 240 pounds per inch,
for the freighter configuration, is above
the capability of floor beam structure
between BS 1265 and BS 1480.
Additionally, the FAA finds that this
structure, when loaded to the STC’s-
allowed limits is not sufficiently strong
to sustain limit loads under all of the
airspeed and load factor conditions,
including those defined by section
25.333, “Flight envelope,” and section
25.341, “Gust loads,” of the Federal
Aviation Regulations (14 CFR 25.333
and 14 CFR 25.341). Failure of the
longitudinal floor beams may cause the
keel beam to fail, and result in the
rupture of the fuselage.

Since the unsafe condition described
is likely to exist or develop on other
airplanes having these STC’s as part of
their type design, the FAA issued
Telegraphic AD T95-15-52 to require a
revision to the Limitations section of the
FAA-approved Airplane Flight Manual
(AFM) and the Limitations section of
the Airplane Weight and Balance
Supplement to restrict cargo loading to
a suitable level. The level established by
this AD is based upon an FAA
evaluation of the unmodified floor beam
structure. The AD also provides for the
removal of the restrictions following
accomplishment of a modification of the
longitudinal floor beams in accordance
with a method approved by the FAA.

As a result of recent communications
with the Air Transport Association
(ATA) of America, the FAA has learned
that, in general, some operators may
misunderstand the legal effect of AD’s
on airplanes that are identified in the
applicability provision of the AD, but
that have been altered or repaired in the
area addressed by the AD. The FAA
points out that all airplanes identified in
the applicability provision of an AD are

legally subject to the AD. If an airplane
has been altered or repaired in the
affected area in such a way as to affect
compliance with the AD, the owner or
operator is required to obtain FAA
approval for an alternative method of
compliance with the AD, in accordance
with the paragraph of each AD that
provides for such approvals. A Note has
been included in this rule to clarify this
long-standing requirement.

Since it was found that immediate
corrective action was required, notice
and opportunity for prior public
comment thereon were impracticable
and contrary to the public interest, and
good cause existed to make the AD
effective immediately by individual
telegrams issued on July 14, 1995 to all
known U.S. owners and operators of the
affected Boeing Model 747—-100 and
—200 series airplanes. These conditions
still exist, and the AD is hereby
published in the Federal Register as an
amendment to section 39.13 of the
Federal Aviation Regulations (14 CFR
39.13) to make it effective to all persons.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
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postcard on which the following
statement is made: ‘““Comments to
Docket Number 95-NM-130-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40101, 40113,
44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

95-15-52 Boeing: Amendment 39-9335.
Docket 95-NM-130-AD.

Applicability: Model 747-100 series
airplanes modified in accordance with
Supplemental Type Certificates (STC)
SA2322S0, SA2323S0, or SA5199NM; and
Model 747-200 series airplanes modified in

accordance with STC’s SA4227NM-D or
SA5759NM,; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (c) of this AD to
request approval from the FAA. This
approval may address either no action, if the
current configuration eliminates the unsafe
condition; or different actions necessary to
address the unsafe condition described in
this AD. Such a request should include an
assessment of the effect of the changed
configuration on the unsafe condition
addressed by this AD. In no case does the
presence of any modification, alteration, or
repair remove any airplane from the
applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent structural failure of the
longitudinal floor beams and keel beam and
the subsequent rupture of the fuselage,
accomplish the following:

(a) Within 24 clock hours (not flight hours)
after the effective date of this AD, revise the
Limitations section of the FAA-approved
Airplane Flight Manual (AFM) and the
Limitations section of the Airplane Weight
and Balance Supplement (Model 747-100 or
—200 series airplanes) to include the
following information. This may be
accomplished by inserting a copy of this AD
in the AFM.

“1.1 MAIN CARGO DECK LIMITS
(ADDITION):

Each of the following payload limits for
pallet cargo apply to the main cargo deck
floor between Body Stations 1265 and 1480.

Note: These limits take precedence over
any other payload limits that may appear
elsewhere in this or in any other document.

1. Do not exceed a linear load of 96.0
pounds per inch between Body Stations 1265
and 1480.

2. The maximum local floor loading in any
area located between Body Stations 1265 and
1480 shall not exceed 150 pounds per square
foot.

3. The cargo pallets that are located
entirely or partially between Body Stations
1265 and 1480 are restricted as follows:

A. Pallets that are 96.0 inches in width and
125.0 inches in length shall not exceed a 1.0
g loading of 6,000 pounds.

B. Pallets that are 88.0 inches in width and
125.0 inches in length shall not exceed a 1.0
g loading of 5,500 pounds.

C. Pallets that are 88.0 inches in width and
108.0 inches in length shall not exceed a 1.0
g loading of 4,800 pounds.”

(b) Accomplishment of a modification of
the longitudinal floor beams in accordance
with a method approved by the Manager,
Seattle Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate,
constitutes terminating action for the
limitation requirements of paragraph (a) of
this AD. The AFM limitation and Weight and

Balance Supplement limitation may be
removed following accomplishment of such
a modification.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO, FAA, Transport Airplane Directorate.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(d) This amendment becomes effective on
August 25, 1995, to all persons except those
persons to whom it was made immediately
effective by telegraphic AD T95-15-52,
issued on July 14, 1995, which contained the
requirements of this amendment.

Issued in Renton, Washington, on August
3, 1995.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-19653 Filed 8-9-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39
[Docket No. 94-NM-116-AD; Amendment
39-9331; AD 95-17-02]

Airworthiness Directives; Fokker
Model F28 Mk 0100 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Fokker Model F28
Mk 0100 series airplanes, that requires
the installation of modified Passenger
Service Unit (PSU) panel lenses, a one-
time installation inspection to detect
corrosion or deterioration of the PSU
connectors, correction of discrepancies,
and application of sealant. This
amendment is prompted by reports that
“No Smoking” and “‘Fasten Seat Belt”
signs installed in certain overhead
PSU’s are not readable from passengers’
and flight attendants’ seats. This
amendment is also prompted by reports
of smoke in the passenger cabin caused
by overheating of the PSU connectors.
The actions specified by this AD are
intended to ensure that warning signs
are readable to passengers and flight
attendants, and to eliminate a potential
fire hazard.
DATES: Effective September 11, 1995.
The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of September
11, 1995.
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ADDRESSES: The service information
referenced in this AD may be obtained
from Fokker Aircraft USA, Inc., 1199
North Fairfax Street, Alexandria,
Virginia 22314. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Mark Quam, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(206) 227-2145; fax (206) 227-1149.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Fokker
Model F28 Mk 0100 series airplanes was
published in the Federal Register on
March 30, 1995 (60 FR 16390). That
action proposed to require the
installation of modified Passenger
Service Unit (PSU) panel lenses. That
action also proposed to require a one-
time post-installation inspection to
detect corrosion or deterioration of the
PSU connectors, and correction of
discrepancies, and application of
sealant.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

One commenter supports the
proposal.

One commenter requests that the
proposed action be issued as two
separate AD’s: one to require
replacement of the lenses, and the other
to require the one-time inspection for
corrosion. As justification for this
request, the commenter points out that
each of these requirements affects a
different group of airplanes, and the
respective service bulletins recommend
different compliance times for
accomplishing each of the actions.
Further, this commenter, a U.S.
operator, states that the proposed
requirement to inspect airplanes
immediately after the installation of the
new panel lenses would ground
airplanes on which the installation had
been accomplished prior to the effective
date of the final rule. For example, this
operator states that it has already
accomplished the proposed installation
of new lenses on 23 of its affected
airplanes; however, because the
compliance time for the inspection

[required by proposed paragraph (b)]
would be “prior to further flight after
accomplishing the installation [of the
new panel lenses],” this operator would
be required to immediately conduct the
corrosion inspection of these airplanes.
This situation would effectively ground
this operator’s airplanes until the
inspection was conducted. By
separating the proposal into two AD’s,
each with an appropriate and separate
compliance time, operators would be
alleviated from having to ground
airplanes in order to immediately
inspect airplanes that have had the new
lenses installed at a previous time.

The FAA does not concur with the
commenter’s request that the action be
issued as two separate rules. The FAA
combined the two actions into one
proposed rule since both of the
referenced service bulletins applied to
the same item (the PSU). By requiring
both actions to be conducted
concurrently, it was the FAA’s intent to
save the affected operators from the
expenses associated with having to
access the PSU twice; that is, one time
for the lens installation and another
time for the inspection. Because of such
costs, the FAA did not anticipate that
operators would want to conduct these
two actions independently. However,
the FAA now recognizes the problems
that operators could encounter when
trying to comply with the proposed
requirements as currently written. In
light of the information provided by the
commenter, the FAA finds no reason
why the two actions cannot be
conducted at separate times.
Accordingly, the FAA has retained both
actions in this single final rule, but has
revised the final rule to provide for a
compliance time of 9 months for the
accomplishment of both actions.
Additionally, the final rule has been
revised to indicate that only affected
airplanes (i.e., those listed in the
effectivity listing of the respective
service bulletin) will be required to
accomplish each of the actions.

This same commenter requests that
the proposed compliance time for the
corrosion inspection be extended since
there may be a problem in obtaining
parts for necessary repairs. Specifically,
this commenter points out that a portion
of the repair procedures would require
installation of gaskets in two electrical
receptacles in the PSU. The commenter
states that the manufacturer of these
gaskets has not yet ordered the raw
stock in order to fabricate the gaskets
and does not have a projected date for
the fabrication of the gaskets; therefore,
that manufacturer cannot offer a
delivery schedule for the parts required
for the repair. This situation would put

affected operators at a disadvantage

when attempting to comply with the
repair requirements of the proposed

rule.

The FAA does not concur that an
extension of the compliance time for
inspection is warranted. The FAA has
contacted the manufacturer of the
gaskets to determine if a parts
availability problem would exist with
respect to meeting the compliance time
of this rulemaking action. The
manufacturer advised that the gaskets
come as part of a kit, and it currently
has 600 of these kits on hand. It can
provide additional Kits upon request
within 9 weeks of receiving an order.
Based on this information, the FAA
finds that ample repair parts will be
available to operators within the 9-
month compliance time of this final
rule; therefore, an extension of the
compliance time is not appropriate.

This same commenter requests that
proposed paragraph (c) be clarified. The
commenter points out that, as currently
written, paragraph (c) would prohibit
the installation of any PSU with the part
numbers (P/N) “10-1178—( )" or ““10-
1571—()” on any affected airplane. The
notation *—( )" in this case indicates that
any number(s) could be added as the
last “‘dash number” of these P/N’s, but
regardless of that dash number, the part
could not be installed. The commenter
points out that this is misleading. The
commenter states that some of the
modified PSU’s that would be required
to be installed by paragraph (a) do not
have totally different part numbers;
some retain the first six numbers of the
original P/N, but have different “‘dash
numbers’” added to the end of it. For
example, P/N 10-1178-40 is an
unmodified part that cannot be
installed; its modified counterpart is P/
N 10-1178-59 and is permitted to be
installed. As is evident in this example,
the first six numbers of both of these P/
N’s are the same; only the last two
“‘dash numbers’ are different. However,
as paragraph (c) is proposed, neither of
these parts would be permitted to be
installed on an airplane, since that
paragraph states that all P/N’s with “10—
1178-"" as the first six numbers cannot
be installed.

The FAA concurs that clarification is
necessary. The FAA has revised the
final rule to call out the specific part
numbers of those parts that are not
eligible for installation, and to specify
the location where these parts may not
be installed.

This same commenter considers that
the economic information provided in
the preamble to the proposal is
understated, and that the associated
costs are much greater than what the
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FAA described. The FAA concurs that
the economic information should be
updated to provide a more accurate
accounting of associated costs. The FAA
based its previous analysis on the best
data that were available at the time the
proposal was developed. Since that
time, the FAA has obtained more
accurate figures and has revised the
economic impact information, below,
accordingly.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

The FAA estimates that 83 airplanes
of U.S. registry will be affected by this
AD.

Installation of the modified PSU panel
lenses requires approximately 22 work
hours per airplane to accomplish, at an
average labor cost of $60 per work hour.
Required parts are estimated to cost
$1,126 per airplane. Based on these
figures, the total cost impact of the
installation requirement of this AD on
U.S. operators is estimated to be
$203,018, or $2,446 per airplane.

The one-time inspection for corrosion
requires approximately 5 work hours
per airplane to accomplish, at an
average labor cost of $60 per work hour.
Based on these figures, the total cost
impact of the inspection requirement of
this AD on U.S. operators is estimated
to be $24,900, or $300 per airplane.

Based on these figures, the total cost
impact of this AD on U.S. operators is
estimated to be $227,918, or $2,746 per
airplane. This total cost impact figure is
based on assumptions that no operator
has yet accomplished any of the
requirements of this AD action, and that
no operator would accomplish those
actions in the future if this AD were not
adopted. However, the FAA has been
advised that the installation of modified
PSU panel lenses has been
accomplished on at least 23 of the
affected airplanes; therefore, the future
total cost impact of this AD is now
$171,660.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism

implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

95-17-02 Fokker: Amendment 39-9331.
Docket 94-NM-116—-AD.

Applicability: Model F28 Mk 0100 series
airplanes; equipped with Grimes Aerospace
Passenger Service Units having part number
(P/N) 10-1178—() or P/N 10-1571—();
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (d) of this AD to
request approval from the FAA. This
approval may address either no action, if the
current configuration eliminates the unsafe
condition; or different actions necessary to
address the unsafe condition described in
this AD. Such a request should include an
assessment of the effect of the changed
configuration on the unsafe condition

addressed by this AD. In no case does the
presence of any modification, alteration, or
repair remove any airplane from the
applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To ensure that warning signs are readable
to passengers and flight attendants, and to
eliminate a potential fire hazard, accomplish
the following:

(a) For airplanes listed in Fokker Service
Bulletin SBF100-25-061, dated March 8,
1994 (as corrected by Fokker Service Bulletin
Change Notification SBF100-25-061/02,
dated June 20, 1994): Within 9 months after
the effective date of this AD, install modified
Passenger Service Unit (PSU) panel lenses in
accordance with that service bulletin.

(b) For airplanes listed in Fokker Service
Bulletin SBF100-25-068, dated March 31,
1994: Within 9 months after the effective date
of this AD, perform a one-time inspection to
detect corrosion and/or deterioration of the
PSU connector, in accordance with that
service bulletin. Prior to further flight, correct
any discrepancies detected and apply sealant
in accordance with the service bulletin.

(c) As of the effective date of this AD, no
person shall install on any airplane a Grimes
Aerospace PSU having the following part
numbers (P/N):

(1) For PSU’s located in the passenger
compartment, except for the PSU panels at
the last but one aft position on the left- and
right-hand row (i.e., all except the second to
the last row): P/N 10-1178-31 through —42,
inclusive, must not be installed.

(2) For PSU’s located in the passenger
compartment at the last but one position at
the left- and right-hand row (i.e., the second
to the last row) only: P/N 10-1178—( ) must
not be installed.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Aircraft Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(f) The installation shall be done in
accordance with Fokker Service Bulletin
SBF100-25-061, dated March 8, 1994 (as
corrected by Fokker Service Bulletin Change
Notification SBF100-25-061/02, dated June
20, 1994). The inspection and correction of
discrepancies shall be done in accordance
with Fokker Service Bulletin SBF100-25—
068, dated March 31, 1994. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
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part 51. Copies may be obtained from Fokker
Aircraft USA, Inc., 1199 North Fairfax Street,
Alexandria, Virginia 22314. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(9) This amendment becomes effective on
September 11, 1995.

Issued in Renton, Washington, on July 28,
1995.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-19121 Filed 8-9-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 95-NM-132—-AD; Amendment
39-9332; AD 95-17-03]

Airworthiness Directives; Lockheed
Model L-1011-385 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to all Lockheed Model L—
1011 series airplanes, that currently
requires a visual inspection to detect
cracks of the forward or aft side of the
aft pressure bulkhead, and repair, if
necessary. This amendment requires
various inspections to detect cracks or
other discrepancies of the aft pressure
bulkhead, and repair, if necessary. This
amendment is prompted by a recent
report of in-flight loss of cabin pressure
on a Model L-1011-385 series airplane
due to a rupture of the aft pressure
bulkhead as a result of fatigue-related
cracking. The actions specified in this
AD are intended to prevent such fatigue
cracking, which could result in rupture
of the aft pressure bulkhead and
subsequent depressurization of the
cabin.

DATES: Effective August 25, 1995.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 25,
1995.

Comments for inclusion in the Rules
Docket must be received on or before
October 25, 1995.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 95-NM—
132—-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in
this AD may be obtained from Lockheed
Aeronautical Systems Support
Company, Field Support Department,
Dept. 693, Zone 0755, 2251 Lake Park
Drive, Smyrna, Georgia 30080. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Small
Airplane Directorate, Atlanta Aircraft
Certification Office, Campus Building,
1701 Columbia Avenue, Suite 2-160,
College Park, Georgia; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Thomas B. Peters, Aerospace Engineer,
Flight Test Branch, ACE-116A, FAA,
Small Airplane Directorate, Atlanta
Aircraft Certification Office, Campus
Building, 1701 Columbia Avenue, Suite
2-160, College Park, Georgia 30337—
2748; telephone (404) 305-7367; fax
(404) 305-7348.

SUPPLEMENTARY INFORMATION: On
January 16, 1990, the FAA issued AD
90-03-11, amendment 39-6492 (55 FR
2639, January 26, 1990), applicable to
all Lockheed Model L-1011 series
airplanes, to require a one-time visual
inspection to detect cracks of the
forward or aft side of the aft pressure
bulkhead, and repair, if necessary. That
action was prompted by a report of loss
of cabin pressure in the aft pressure
bulkhead, which resulted in a rupture of
a single gore panel. The actions required
by that AD are intended to prevent
structural failure of the aft pressure
bulkhead.

Since the issuance of that AD, the
FAA has received a report of loss of
cabin pressure on a Model L-1011-385
series airplane, which occurred while
the airplane was cruising at 31,000 feet.
Investigation revealed a 4-inch long
crack that was oriented in a
circumferential direction in the gore
panel of the aft pressure bulkhead
located at the inner edge of the 6-inch
doubler. The crack ruptured rapidly
until it was stopped by the anti-tear
strap. The cause of the cracking has
been attributed to fatigue. The airplane
had accumulated 35,810 total flight
hours and 19,688 total flight cycles.
Fatigue-related cracking in the aft
pressure bulkhead, if not detected and
corrected in a timely manner, could
result in rupture of the aft pressure
bulkhead and subsequent
depressurization of the cabin.

This recent incident is similar to the
incident that occurred in 1989, which
prompted the issuance of AD 90-30-11
to require a one-time visual inspection
to detect cracks of the aft pressure

bulkhead. The FAA finds that repetitive
non-destructive inspections of the
affected airplanes are necessary in order
to ensure that the unsafe condition
presented by fatigue cracking is
corrected, and to provide an acceptable
level of safety.

The FAA has reviewed and approved
Lockheed L—1011 Service Bulletin 093—
53-258, dated February 20, 1990, which
describes procedures for:

1. Performing a visual inspection to
detect cracks or other discrepancies
(including oil can buckles) of the upper
gore panels from either the forward side
or the aft side of the aft pressure
bulkhead;

2. Performing an eddy current
inspection to detect cracks of the aft left-
hand side and the forward right-hand
side of the aft pressure bulkhead; and

3. Repair of gore panels, if any crack
or discrepancy is detected.

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of this same
type design, this AD supersedes AD 90—
03-11 to require repetitive inspections
to detect cracks or other discrepancies
(including oil can buckles) of the upper
gore panels from either the forward side
or the aft side of the aft pressure
bulkhead, and various follow-on
inspections. This AD also requires an
eddy current inspection to detect cracks
of the aft left-hand side and the forward
right-hand side of the aft pressure
bulkhead. The actions would be
required to be accomplished in
accordance with the service bulletin
described previously. If any crack or
discrepancy is detected, a repair would
be required to be accomplished in
accordance with a method approved by
the FAA.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
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considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 95-NM-132-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40101, 40113,
44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-6492 (55 FR
2639, January 26, 1990), and by adding
a new airworthiness directive (AD),
amendment 39-9332, to read as follows:

95-17-03 Lockheed Aeronautical System
Company: Amendment 39-9332. Docket
95-NM-132—-AD. Supersedes AD 90-03—
11, Amendment 39-6492.

Applicability: All Model L-1011-385
series airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (c) of this AD to
request approval from the FAA. This
approval may address either no action, if the
current configuration eliminates the unsafe
condition; or different actions necessary to
address the unsafe condition described in
this AD. Such a request should include an
assessment of the effect of the changed
configuration on the unsafe condition
addressed by this AD. In no case does the
presence of any modification, alteration, or
repair remove any airplane from the
applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously. To prevent fatigue-
related cracking in the aft pressure bulkhead,
which could result in rupture of the aft
pressure bulkhead and subsequent
depressurization of the cabin, accomplish the
following:

(a) Prior to the accumulation of 12,000 total
landings, or within 30 days after the effective
date of this AD, whichever occurs later;
unless previously accomplished within the
last 2,500 flight cycles; accomplish either
paragraph (a)(1) or (a)(2) of this AD in
accordance with Lockheed L-1011 Service
Bulletin 093-53-258, dated February 20,
1990.

(1) Perform a visual inspection to detect
cracks or other discrepancies (including oil
can buckles) of the upper gore panels from
either the forward side or the aft side of the
aft pressure bulkhead, in accordance with
paragraph 2.B. of the Accomplishment
Instructions of the service bulletin. Within 90

days after accomplishing that visual
inspection, perform an eddy current
inspection to detect cracks of the aft left-hand
side and the forward right-hand side of the
aft pressure bulkhead, in accordance with
paragraph 2.C. of the Accomplishment
Instructions of the service bulletin. Repeat
the eddy current inspection thereafter at
intervals not to exceed 2,500 flight cycles; or

(2) Perform an eddy current inspection to
detect cracks of the aft left-hand side and the
forward right-hand side of the aft pressure
bulkhead, in accordance with the service
bulletin. Repeat the eddy current inspection
thereafter at intervals not to exceed 2,500
flight cycles.

(b) If any crack or discrepancy is detected
during any inspection required by this AD,
prior to further flight, repair in accordance
with Figure 4 of Lockheed L-1011 Service
Bulletin 093-53-258, dated February 20,
1990; or in accordance with a method
approved by the Manager, Atlanta Aircraft
Certification Office (ACO), FAA, Small
Airplane Directorate.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Atlanta
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Atlanta ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta ACO.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) The inspections shall be done in
accordance with Lockheed L-1011 Service
Bulletin 093-53—-258, dated February 20,
1990. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Lockheed Aeronautical Systems
Support Company, Field Support
Department, Dept. 693, Zone 0755, 2251 Lake
Park Drive, Smyrna, Georgia 30080. Copies
may be inspected at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue,
SW., Renton, Washington; or at the FAA,
Small Airplane Directorate, Atlanta Aircraft
Certification Office, Campus Building, 1701
Columbia Avenue, Suite 2-160, College Park,
Georgia 30337-2748; or at the Office of the
Federal Register, 800 North Capitol Street,
NW., suite 700, Washington, DC.

(f) This amendment becomes effective on
August 25, 1995.

Issued in Renton, Washington, on July 28,
1995.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-19119 Filed 8-9-95; 8:45 am]
BILLING CODE 4910-13-U
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14 CFR Part 39
[Docket No. 81-ANE-03; Amendment 39—
9327; AD 95-16-07]

Airworthiness Directives; Pratt &
Whitney JT8D Series Turbofan Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to Pratt & Whitney JT8D
series turbofan engines, that currently
requires initial and repetitive
inspections of 9th through 12th stage
high pressure compressor (HPC) disks at
the tierod holes. This amendment
eliminates an optional on-wing
ultrasonic inspection of the 10th stage
high pressure compressor (HPC) disk.
This amendment is prompted by a
report of an uncontained failure of a
10th stage HPC disk that was previously
inspected using the on-wing ultrasonic
inspection method. The actions
specified by this AD are intended to
prevent uncontained fractures of 9th
through 12th stage HPC disks and
engine failure.
DATES: Effective September 11, 1995.
The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of September
11, 1995.
ADDRESSES: The service information
referenced in this AD may be obtained
from Pratt & Whitney, Technical
Publications Department, M/S 132-30,
400 Main Street, East Hartford, CT
06108. This information may be
examined at the Federal Aviation
Administration (FAA), New England
Region, Office of the Assistant Chief
Counsel, 12 New England Executive
Park, Burlington, MA 01803-5299; or at
the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Mark A. Rumizen, Aerospace Engineer
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803-5299; telephone (617) 238-7137;
fax (617) 238—7199.
SUPPLEMENTARY INFORMATION: On
February 7, 1984, the Federal Aviation
Administration (FAA) issued
airworthiness directive (AD) 81-08-02
R2, Amendment No. 39-4817 (49 FR
7361; February 29, 1984), to require
initial and repetitive inspections of 9th
through 12th stage high pressure
compressor (HPC) disks at the tierod
holes in Pratt & Whitney (PW) JT8D

series turbofan engines. That action was
prompted by cracks in the tierod holes
in HPC disks that resulted in engine
failures. That condition, if not corrected,
can result in uncontained fractures of
9th through 12th stage HPC disks and
engine failure.

On August 30, 1984, the FAA issued
a correction to AD 81-08-02 R2,
Amendment 39-4817 (49 FR 35618;
September 11, 1984), to include an
engine model that had been
inadvertently omitted from the AD.

Since issuance of AD 81-08-02 R2,
the FAA received a report of an
uncontained fracture of a 10th stage
HPC disk. This disk had been subjected
to three previous on-wing ultrasonic
inspections prior to fracture. This
method has since been determined as
inadequate for detecting tierod hole
cracking.

On May 8, 1989, the FAA issued a
notice of proposed rulemaking (NPRM)
that was published in the Federal
Register (54 FR 22306; May 23, 1989),
that would have amended the existing
AD by eliminating the optional on-wing
ultrasonic inspection of the 10th stage
HPC disk, and by including an engine
model inadvertently omitted.

Since the issuance of that NPRM, the
FAA has determined that the reference
to the inadvertently omitted engine
model was unnecessary, as the FAA had
remedied this discrepancy in the August
30, 1984, correction. Also, the FAA now
utilizes a revised format that supersedes
existing AD’s by publishing a complete
document rather than only amending
applicable paragraphs of the compliance
section. Since the FAA changed the
format of the proposed rule, the FAA
determined that it was desirable to
reopen the comment period to provide
additional opportunity for public
comment.

A Supplementary NPRM was
published in the Federal Register on
December 19, 1994 (59 FR 65281). That
action reprints the corrected AD
compliance section text in its entirety
for clarity.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comment received.

The commenter states no objection to
adoption of the proposed rule.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

There are approximately 200 engines
that are affected by this AD, and the
FAA has determined that eliminating
the optional on-wing ultrasonic

inspection will have negligible
economic impact, since most operators
use uninstalled tenth stage disk
inspections.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40101, 40113,
44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Amendment 39-4817 (49 FR
35618, September 11, 1984) and by
adding a new airworthiness directive,
Amendment 39-9327, to read as
follows:

95-16-07 Pratt & Whitney: Amendment 39—
9327. Docket 81-ANE-03. Supersedes
AD 81-08-02 R2, Amendment 39-4817.

Applicability: Pratt & Whitney (PW) JT8D—
1, -1A,-7,-7A, -7B, -9, -9A, -11, -15,
—15A, =17, -17A, -17R, and —17AR turbofan
engines with 9th through 12th stage high
pressure compressor (HPC) disks specified in
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Tables | through V and Table VIII of PW Alert
Service Bulletin (ASB) No. 4723, Revision 12,
dated March 8, 1990, installed. These engines
are installed on but not limited to Boeing 727
series and 737 series, and McDonnell
Douglas DC-9 series aircraft.

Note: This airworthiness directive (AD)
applies to each engine identified in the
preceding applicability provision, regardless
of whether it has been modified, altered, or
repaired in the area subject to the
requirements of this AD. For engines that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
use the authority provided in paragraph (e)
to request approval from the Federal Aviation
Administration (FAA). This approval may
address either no action, if the current
configuration eliminates the unsafe
condition, or different actions necessary to
address the unsafe condition described in
this AD. Such a request should include an
assessment of the effect of the changed
configuration on the unsafe condition
addressed by this AD. In no case does the
presence of any modification, alteration, or
repair remove any engine from the
applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously in accordance with
PW ASB No. 4723, Revision 9, dated July 13,
1983; Revision 10, dated September 15, 1986;
or Revision 11, dated October 30, 1987. All
inspections subsequent to the effective date

of this AD must be accomplished in
accordance with the methods and intervals
identified in PW ASB No. 4723, Revision 12,
dated March 8, 1990, except as is specified
in paragraph (d) of this AD.

To prevent uncontained fractures of 9th
through 12th stage HPC disks and engine
failure, accomplish the following:

(a) Initially inspect 9th through 12th stage
HPC disks at the tierod holes in accordance
with Tables | through V and Table VIII of PW
ASB No. 4273, Revision 12, dated March 8,
1990.

(b) Thereafter, inspect 9th through 12th
stage HPC disks at the tierod holes in
accordance with Tables | through V and
Table VIII of PW ASB No. 4723, Revision 12,
dated March 8, 1990. Disks initially
inspected prior to the first inspection limit
must be reinspected before reaching the
specified reinspection interval, or before
reaching the first inspection limit, whichever
is later. In no case shall the established life
limits of the disks be exceeded.

(c) Remove cracked disks from service
prior to further flight, and replace with a
serviceable part. Disks may be returned to
service if repaired in accordance with
Paragraph 7 of PW ASB No. 4723, Revision
12, dated March 8, 1990.

(d) For 10th stage HPC disks that were last
inspected in accordance with the on-wing
ultrasonic inspection procedure specified in
AD 81-08-02 R2 prior to the effective date
of this AD, inspect as follows:

(1) Perform a magnetic particle inspection
or eddy current inspection in accordance
with the procedure defined in Paragraph 6
and Appendix B of PW ASB No. 4723,
Revision 12, dated March 8, 1990, no later
than 750 cycles in service (CIS) since the last
on-wing inspection.

(2) Accomplish all subsequent inspections
in accordance with the methods and intervals
specified in PW ASB No. 4723, Revision 12,
dated March 8, 1990.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Engine
Certification Office. The request should be
forwarded through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Engine Certification Office.

Note: Information concerning the existence
of approved alternative method of
compliance with this AD, if any, may be
obtained from the Engine Certification Office.

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the aircraft to
a location where the requirements of this AD
can be accomplished.

(9) The actions required by this AD shall
be done in accordance with the following
ASB:

Document No.

Pages Date

PW ASB No. 4723

Appendix A

Appendix B

Total pages: 38.

Mar. 8, 1990.

10 | Sept. 15, 1986.
11 | Oct. 30, 1987.
10 | Sept. 15, 1986.
10 | Sept. 15, 1986.

7 | Feb. 16, 1981.
8 | July 9, 1982.
Feb. 16, 1981.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Pratt & Whitney, Technical Publications
Department, M/S 132-30, 400 Main Street,
East Hartford, CT 06108. Copies may be
inspected at the FAA, New England Region,
Office of the Assistant Chief Counsel, 12 New
England Executive Park, Burlington, MA; or
at the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

(h) This amendment becomes effective on
September 11, 1995.

Issued in Burlington, Massachusetts, on
July 26, 1995.

James C. Jones,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 95-19232 Filed 8-9-95; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 2
RIN 2900-AHO00

Delegation of Subpoena Authority and
Description of Means of Service

AGENCY: Department of Veterans Affairs.

ACTION: Interim Final Rule with Request
for Comments.

SUMMARY: This document amends the
Department of Veterans Affairs (VA)
regulations concerning authority of VA
officials to issue subpoenas: (1) by
revoking the delegation of authority to
the Inspector General and subordinate
officials, and (2) by adding a delegation
of authority to the Under Secretary for
Health and certain subordinate officials.
The regulations are also amended by

specifying means of service for VA
subpoenas. These amendments are
intended to make the Department’s
delegations of subpoena power
consistent with legal authority and to
ensure that VA has the means to obtain
information necessary to determine
whether individuals are entitled to
income-based benefits.

DATES: This interim final rule is
effective on August 10, 1995. Comments
must be received on or before October
10, 1995.

ADDRESSES: Mail written comments
concerning these proposed regulations
to: Director, Office of Regulations
Management (02D), Department of
Veterans Affairs, 810 Vermont Ave.,
NW, Washington, DC 20420; or hand
deliver written comments to: Office of
Regulations Management, Room 1176,
801 Eye Street, NW, Washington, DC
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20001. Comments should indicate that
they are submitted in response to “RIN
2900-AHO00.” All written comments
will be available for public inspection in
the Office of Regulations Management,
Room 1176, 801 Eye Street, NW,
Washington, DC 20001, between the
hours of 8:00 a.m. and 4:30 p.m.,
Monday through Friday (except
holidays).

FOR FURTHER INFORMATION CONTACT:
Barry M. Tapp, Deputy Assistant
General Counsel (023A), Office of
General Counsel, Department of
Veterans Affairs, (202) 273—-6334.

SUPPLEMENTARY INFORMATION: This
document amends 38 C.F.R. §2.1 to
revoke delegations of authority to the
Inspector General and subordinate
officials for issuing subpoenas, and to
provide delegations to the Under
Secretary for Health and certain
subordinates to issue subpoenas, and to
specify means of service for VA
subpoenas.

Revoking Current Inspector General
Authority To Subpoena

Title 38 U.S.C. 85711 authorizes the
Secretary of Veterans Affairs and those
employees to whom the Secretary
delegates such authority to issue
subpoenas for, and compel the
attendance of, witnesses within a radius
of 100 miles from the place of hearing
and to require the production of
documents. (38 U.S.C. §5713 authorizes
Federal district courts to enforce VA
subpoenas.)

The Secretary delegated subpoena
authority to, among others, the Inspector
General, Deputy Inspector General,
Assistant Inspector General for
Investigation, and Deputy Assistant
Inspector General for Investigation. No
subpoenas have been issued pursuant to
this delegation and the delegations to
the Inspector General and subordinates
of that office are revoked by this
document.

The Inspector General Act of 1978
(the Act) established the Office of
Inspector General in the VA. The Act
mandated the duties of the Office,
specifically giving the Inspector General
investigative powers. The Act limited
the subpoena authority of Inspector
Generals to requiring the production of
documents. The Act also established the
Inspector General as an official
independent of the control of agency
heads. In a leading case on the authority
of Inspector Generals established under
the Act, the United States Court of
Appeals for the District of Columbia
Circuit held that *[i]f the agency head
may delegate his subpoena authority to
the agency’s inspector general, . . . the

congressional scheme is disrupted,”
making such delegations inconsistent
with the Act’s uniform distribution of
power to its Inspector Generals. United
States v. lannone, 610 F.2d. 943, 947
(D.C. Cir. 1979). Accordingly, there is no
authority for the delegation of subpoena
power to the Inspector General and
subordinates.

Delegating Authority to the Under
Secretary for Health

Federal law authorizes the Secretary
to operate income matching programs
with other agencies to verify the income
of VA beneficiaries so that VA may
obtain information necessary to
determine whether individuals are
entitled to income-based benefits. 38
U.S.C. §5317. The Secretary has
delegated authority to the Under
Secretary for Health to operate VA’s
income matching program. The Director,
Income Verification Match Center, and
the Associate Director for Operations
have program responsibility for this
program.

VA may not act on adverse
information from income matching
programs unless the data are
independently verified. But sources for
verifying information are not obligated
to disclose the data merely at VA'’s
request. Consequently, the Under
Secretary for Health, the Director,
Income Verification Match Center, and
the Associate Director for Operations,
Income Verification Match Center, are
hereby delegated authority to issue
subpoenas, compel the attendance of
witnesses, and require the production of
evidence.

Means of Service

This document also adds means of
serving subpoenas issued by designated
VA officials. In this regard, the
regulations are amended to add the
following:

Subpoenas issued pursuant to this
section may be served by registered or
certified mail, return receipt requested,
addressed to the witness only. Personal
service by any VA employee or other
authorized person may be made where
authorized in writing by the issuing
official.

Administrative Procedure Act

This interim final rule constitutes
rules of agency organization, procedure,
or practice. Accordingly, pursuant to 5
U.S.C. 553, we are dispensing with prior
notice and comment and with a 30-day
delay of the effective date.

Regulatory Flexibility Act

The Secretary certifies that this
regulatory amendment will not have a

significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. §8601-612.
This amendment will affect only
individuals and will not directly affect
any small entities. Therefore, pursuant
to 5 U.S.C. §605(b), this amendment is
exempt from the initial and final
regulatory flexibility analysis
requirements of sections 603 and 604.

Catalog of Federal Domestic Assistance

There are no programs listed in the
Catalog of Federal Domestic Assistance
which will be directly affected by this
rule.

Executive Order 12866

This regulatory action has been
reviewed by the Office of Management
and Budget under Executive Order
12866.

List of Subjects in 38 CFR Part 2

Authority delegations (Government
agencies), Veterans Affairs Department.

Approved: June 20, 1995.
Jesse Brown,
Secretary of Veterans Affairs.

For the reasons set out in the
preamble, 38 CFR part 2 is amended as
set forth below:

PART 2—DELEGATIONS OF
AUTHORITY

1. The authority citation for part 2
continues to read as follows:

Authority: 72 Stat. 1114; 38 U.S.C. 501,
unless otherwise noted.

2. Section 2.1 is revised to read as
follows:

§2.1 Delegation of authority to employees
to issue subpoenas, etc.

(a) Authority to issue subpoenas.
Employees occupying or acting in the
positions designated in paragraph (b) of
this section shall have the power to
issue subpoenas for (by countersigning
VA Form 2-4003) and compel the
attendance of witnesses within a radius
of 100 miles from the place of hearing
and to require the production of books,
papers, documents, and other evidence.
Issuing officials shall use discretion
when exercising this power.

(b) Designated positions. The
positions designated pursuant to
paragraph (a) of this section are: General
Counsel, Deputy General Counsel,
Chairman, Board of Veterans’ Appeals,
Heads of Regional Offices and Centers
having insurance or regional office
activities, Under Secretary for Health
(for income matching programs),
Director, Income Verification Match
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Center (for income matching programs),
and the Associate Director for
Operations, Income Verification Match
Center (for income matching programs).

(c) Means of service. Subpoenas
issued pursuant to this section may be
served by registered or certified mail,
return receipt requested, addressed to
the witness only. Personal service by
any VA employee or other authorized
person may be made where authorized
in writing by the issuing official.

(d) Fees and mileage; district courts of
the United States. Any person required
by such subpoena to attend as a witness
shall be allowed and paid the same fees
and mileage as are paid witnesses in the
district courts of the United States. In
case of disobedience to any such
subpoena, the aid of any district court
of the United States may be invoked in
requiring attendance and testimony of
witnesses and the production of
documentary evidence, and such court
within the jurisdiction in which the
inquiry is carried on may, in the case of
contumacy or refusal to obey a
subpoena issued to any officer, agent, or
employee of any corporation or to any
other person, issue an order requiring
such corporation or other person to
appear or to give evidence touching the
matter in question, and any failure to
obey such order of the court may be
punished by such court as a contempt
thereof.

(Authority: 38 U.S.C.A. 88501, 5711)

[FR Doc. 95-19807 Filed 8-9-95; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[PA56-1-7086a; FRL-5252-9]

Approval and Promulgation of Air
Quality Implementation Plans;
Commonwealth of Pennsylvania:
Reasonably Available Control
Technology for Stroehmann Bakeries,
Inc., Lycoming and Bradford Counties

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the Commonwealth of
Pennsylvania. This revision establishes
and requires the use of reasonably
available control technology (RACT) to
control volatile organic compound
(VOC) emissions from two Stroehmann
Bakeries, Inc. (Stroehmann) facilities
located in Sayre Borough, Bradford

County and Old Lycoming Township,
Lycoming County. These facilities are
located in areas designated ‘‘not
classified/attainment” for ozone which
are part of the ozone transport region
(OTR). The SIP revision requires
Stroehmann to install and operate
catalytic oxidation units on the bakery
ovens associated with the production of
yeast-based products. The intended
effect of this action is to approve the SIP
revision as constituting RACT for the
Stroehmann facilities located in Sayre
Borough and Old Lycoming Township.
This action is being taken under section
110 of the Clean Air Act.

DATES: This final rule is effective
October 10, 1995 unless notice is
received on or before September 11,
1995 that adverse or critical comments
will be submitted. If the effective date
is delayed, timely notice will be
published in the Federal Register.
ADDRESSES: Comments may be mailed to
Marcia L. Spink, Associate Director, Air
Programs, Mailcode 3ATO00, U.S.
Environmental Protection Agency,
Region 111, 841 Chestnut Building,
Philadelphia, Pennsylvania 19107.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air, Radiation, and Toxics
Division, U.S. Environmental Protection
Agency, Region Ill, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107; the Air and Radiation Docket
and Information Center, U.S.
Environmental Protection Agency, 401
M Street, SW, Washington, DC 20460;
and Pennsylvania Department of
Environmental Resources, Bureau of Air
Quality Control, P.O. Box 8468, 400
Market Street, Harrisburg, Pennsylvania
17105.

FOR FURTHER INFORMATION CONTACT:
Kathleen Henry, (215) 597-0545.
SUPPLEMENTARY INFORMATION: On
February 24, 1995, the Commonwealth
of Pennsylvania submitted a formal
revision to its State Implementation
Plan (SIP). The SIP revision consists of
State Plan Approvals issued by the
Pennsylvania Department of
Environmental Resources (DER) on
February 9, 1995, identified as PA-41—
0001 and PA-08-0001 and State
Operating Permits issued February 9,
1995, identified as OP-41-0001A and
OP-08-0001A for the Stroehmann
facilities located in Old Lycoming
Township and Sayre Borough,
respectively.

Background

Pursuant to sections 182(b)(2) and
182(f) of the Clean Air Act (CAA),
Pennsylvania is required to implement

RACT in ozone nonattainment areas
classified as moderate or above for all
major VOC and NOx sources by no later
than May 31, 1995. In addition,
moderate ozone nonattainment area
requirements, including RACT as
specified in section 182(b)(2) and 182(f),
apply throughout the ozone transport
region (OTR) established by the CAA.

On February 24, 1995, the
Pennsylvania DER submitted Plan
Approvals PA-41-0001 and PA-08—
0001 and Operating Permits OP—41—
0001A and OP-08-0001A as revisions
to its State Implementation Plan (SIP)
for the control of VOC and NOx
emissions from two Stroehmann
Bakeries, Inc. facilities located in
Lycoming and Bradford Counties,
respectively. These counties are located
in areas classified as ““‘not classified/
attainment” for ozone. However, these
areas are also part of the OTR and,
pursuant to section 184 of the CAA,
must meet the requirements of a
moderate ozone nonattainment area,
including the requirement that major
sources implement RACT. The
definition of major source for an area
classified as “‘not classified/attainment”
in the OTR is any source having the
potential to emit 50 tons per year of
volatile organic compounds (VOCs) or
100 tons per year of oxides of nitrogen
(NOx).

Summary of SIP Revision

The Stroehmann facility located in
Sayre Borough, Bradford County
produces bread and donuts in three
production lines and generates potential
VOC emissions of 313 tons/year. The
Stroehmann facility in Old Lycoming
Township, Lycoming County produces
buns and rolls in two baking lines and
generates potential VOC emissions of
144.3 tons per year. Sources of VOC
emissions are the same at both
Stroehmann facilities and include the
prebake areas, baking ovens,
combustion sources, ink jet printers,
parts cleaning/maintenance activities,
and painting operations. Neither facility
is a major source of NOx.

The most significant source of VOCs
are the baking ovens associated with
production lines where yeast-based
breads, rolls and buns are produced.
Pennsylvania DER determined that
RACT for the baking ovens involved in
the production of yeast-based breads,
rolls and buns at the Sayre Borough and
Old Lycoming Township facilities is the
installation and operation of catalytic
oxidation units to achieve a minimum
95% VOC removal efficiency and
operate at a minimum operating
temperature of 600°F.
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RACT for the prebake areas was
determined to be no additional control
due to the technical infeasibility of
capturing emissions from these areas.
The remaining VOC sources generate
emissions at de minimis levels and are
not subject to further control. For these
sources, the operating permits impose
limits on their potential to emit at the
de minimis levels of 3 pounds per hour,
15 pounds per day and 2.7 tons per
year.

For more information on
Pennsylvania’s RACT determination
and the specific provisions of the Plan
Approvals and Operating Permits for
these two facilities, please refer to the
Technical Support Document (TSD)
prepared for this notice. A copy of the
TSD is available, upon request, from the
EPA Regional Office listed in the
ADDRESSES section of this notice.

EPA’s review of this material
indicates that Pennsylvania’s Plan
Approvals requiring the installation of
catalytic oxidation units on the baking
ovens associated with yeast-based
production lines constitutes RACT for
the Sayre Borough and Old Lycoming
Township facilities. In addition, EPA
agrees with Pennsylvania’s conclusions
regarding no further control as RACT for
the prebake areas and the limits
imposed by the operating permits
limiting emissions from the combustion
sources, ink jet printers, parts cleaning/
maintenance activities, and painting
operations at de minimis levels.

EPA is approving this SIP revision
without prior proposal because the
Agency views this as a nhoncontroversial
amendment and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, EPA is proposing to
approve the SIP revision should adverse
or critical comments be filed. This
action will be effective October 10, 1995
unless, within 30 days of publication,
adverse or critical comments are
received.

If EPA receives such comments, this
action will be withdrawn before the
effective date by publishing a
subsequent notice that will withdraw
the final action. All public comments
received will then be addressed in a
subsequent final rule based on this
action serving as a proposed rule. EPA
will not institute a second comment
period on this action. Any parties
interested in commenting on this action
should do so at this time. If no such
comments are received, the public is
advised that this action will be effective
on October 10, 1995.

Final Action

EPA is approving Pennsylvania’s SIP
revision for the Stroehmann facilities
located in Sayre Borough and Old
Lycoming Township which was
submitted on February 24, 1995.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, the
Administrator certifies that it does not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the Federal-State relationship
under the CAA, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

Under sections 202, 203, and 205 of
the Unfunded Mandates Reform Act of
1995 (““Unfunded Mandates Act”),
signed into law on March 22, 1995, EPA
must undertake various actions in
association with proposed or final rules
that include a Federal mandate that may
result in estimated costs of $100 million
or more to the private sector, or to State,
local, or tribal governments in the
aggregate.

Through submission of this state
implementation plan or plan revision,
the State and any affected local or tribal
governments have elected to adopt the
program provided for under sections
110 and 182 of the Clean Air Act. These
rules may bind State, local and tribal

governments to perform certain actions
and also require the private sector to
perform certain duties. To the extent
that the rules approved by this action
will impose no new requirements; such
sources are already subject to these
regulations under State law.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action. EPA has also determined that
this final action does not include a
mandate that may result in estimated
costs of $100 million or more to State,
local, or tribal governments in the
aggregate or to the private sector.

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by an October 4,
1993 memorandum from Michael H.
Shapiro, Acting Assistant Administrator
for Air and Radiation. The OMB has
exempted this regulatory action from
E.O. 12866 review.

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 10, 1995.
Filing a petition for reconsideration by
the Administrator of this final rule to
approve the SIP revision for the
Stroehmann facilities in Pennsylvania
does not affect the finality of this rule
for the purposes of judicial review nor
does it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Air pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,

Reporting and recordkeeping
requirements.

Dated: June 22, 1995.
James W. Newsom,
Acting Regional Administrator, Region IIl.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart NN—Pennsylvania

2. Section 52.2020 is amended by
adding paragraphs (c)(101) to read as
follows:
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§52.2020 Identification of plan.
* * * * *
(C) * * *

(101) Revisions to the State
Implementation Plan submitted by the
Pennsylvania Department of
Environmental Resources regarding
RACT requirements for two Stroehmann
Bakeries, Inc. facilities located in
Lycoming and Bradford Counties,
submitted on February 24, 1995.

(i) Incorporation by reference.

(A) Letter of February 24, 1995 from
the Pennsylvania Department of
Environmental Resources submitting a
revision to the State Implementation
Plan.

(B) Plan Approval Nos. PA-41-0001
and PA-08-0001 and Operating Permit
Nos. OP-41-0001A and OP—-08-0001A,
issued and effective February 9, 1995.

(ii) Additional material.

(A) Remainder of the State
Implementation Plan revision request
submitted by the Pennsylvania
Department of Environmental Resources
on February 24, 1995, pertaining to the
Plan Approvals and Operating Permits
listed above.

[FR Doc. 95-19742 Filed 8-9-95; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 15

[GEN Docket No. 91-1; FCC 95-309]
Television Closed-Caption Decoding
Circuitry

AGENCY: Federal Communications
Commission.

ACTION: Final rule; Order.

SUMMARY: This order deletes the
requirement for television receivers to
incorporate closed-caption decoder
circuitry that is compatible with a cable
television copy protection system
developed by Eidak Corporation. This
change was requested by the Consumer
Electronics Group of the Electronic
Industries Association. This action will
relieve electronics manufacturers and
consumers of the burden involved in
incorporating special circuitry in
television receivers for a technology that
is not used by cable systems.

EFFECTIVE DATE: August 10, 1995.

FOR FURTHER INFORMATION CONTACT:
John A. Reed, Office of Engineering and
Technology, (202) 776-1627.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order in
GEN Docket No. 91-1, adopted July 25,
1995, and released August 3, 1995.

The complete text of this Order is
available for inspection and copying
during normal business hours in the
FCC Reference Center (Room 239), 1919
M Street, NW., Washington, DC, and
also may be purchased from the
Commission’s copy contractor,
International Transcription Services,
Inc., (202) 857-3800, 2100 M Street,
NW, Suite 140, Washington, DC 20037.

Paperwork Reduction

This action will not modify the
information collection requirements
contained in the current regulations.

Summary of the Order

1. The Commission is granting a
request by the Consumer Electronics
Group of the Electronic Industries
Association (EIA) for partial relief of the
Commission’s closed-caption decoder
circuitry requirements for television
receivers. Specifically, this action
deletes the requirement that television
receivers, manufactured after January 1,
1995, incorporate closed-caption
decoder circuitry that is compatible
with a cable television copy protection
system developed by Eidak Corporation.
This action will relieve electronics
manufacturers and consumers of the
burden involved in incorporating
special circuitry in television receivers
for a technology that is not used by
cable systems.

2. 47 CFR 15.119 requires that all
television broadcast receivers with
screen sizes equal to, or greater, 33 cm
(13 inches) that were manufactured or
imported on or after July 1, 1993 must
be capable of receiving and displaying
closed-captions. These rules also specify
technical standards for the reception
and display of such captioning.
Previously, in the Memorandum Order
and Opinion in this proceeding, 57 FR
19093, May 4, 1992, the Commission
observed that existing closed-caption
decoders may not function when the
television signals are processed by some
security systems designed to prevent
unauthorized reception of cable service.
It therefore adopted an additional
requirement that the closed-caption
circuitry of television receivers must
function properly when receiving
signals from all commonly known and
used cable security systems designed
and marketed prior to April 5, 1991.

3.Shortly prior to April 5, 1991, Eidak
designed and marketed a copy
protection system that was intended to
prevent the video taping of certain
programs carried by cable television
systems or broadcast stations. The Eidak
system dynamically changes the number
of lines and the timing of the television
picture. While these changes are not

readily apparent to television viewers,
video tape recorders, dependent on
accurate and consistent timing, cannot
copy Eidak-protected material.
However, the Eidak system also
interferes with the ability of existing
closed-caption decoders to locate line
21 of the television broadcast signal, the
line on which closed-caption
information is carried. Thus, existing
closed-caption decoders do not function
properly when closed-caption
information is processed by the Eidak
system. For this reason, television
receiver manufacturers would need to
develop and incorporate in their
products special circuitry that is only
necessary for compatibility with Eidak-
processed signals. Recognizing that the
Eidak system was not widely used, the
Commission provided television
receiver manufacturers with additional
time, until January 1, 1995, to
incorporate Eidak compatibility within
their closed-caption circuitry.

4. On September 29, 1994, EIA
submitted a Petition for Rule Making
and a Petition for Partial Waiver
requesting relief from §15.119(1) as it
applies to Eidak’s copy protection
system. In these petitions, EIA states
that no cable systems are using the
Eidak technology. EIA further states that
Eidak’s copy protection system is a
technology that has never been, is not
now, and is not ever likely to be used
by a cable system. EIA asks that the
Commission either amend or waive
§15.119(l) with respect to the Eidak
systems to relieve manufacturers and
purchasers of television receivers of the
expense and burden that is no longer
necessary. On October 13, 1994, the
Commission issued a Public Notice
requesting comments on the EIA
petitions. All of the commenting parties
support EIA’s request for relief.

5. Prior to receipt of the petitions from
EIA, the Commission, on June 6, 1994,
contacted the current holder of the
rights to the Eidak technology, Mr.
Richard Leghorn, to determine whether
or not this technology was being
employed by cable systems. In response,
we were informed by Mr. Leghorn that
“there are no cable systems using the
Eidak technology.” Mr. Leghorn
indicated that the Eidak copy protection
capability currently is incorporated in a
cable satellite network with equipment
in cable head-ends and in ‘“‘a pay-per-
view Colorado test site jointly operated
by TCI, AT&T and U.S. West.” He added
that “‘it would be unfortunate if the
option which the industry has to avail
[itself] of Eidak’s copy protection
capabilities were to be removed by
deletion of the requirements of
§15.119(1) of the Commission’s rules.”
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6. We generally agree with Mr.
Leghorn that maintaining regulations
that require closed-caption reception to
be compatible with copy protection
systems is beneficial to consumers.
However, we note that the Eidak system
had not been implemented or used as an
actual cable security system prior to
April 5, 1991. Now, four years after the
implementation of the closed-caption
decoding requirements, the Eidak
system has still not been widely
implemented by cable systems or other
industries. In view of the fact that the
Eidak system has not achieved any
significant acceptance by the cable
industry, we now find that it is not
necessary to require that the closed-
caption circuitry of TV receivers be
capable of functioning when receiving
signals encoded with the Eidak
technology.

7. Accordingly, it is ordered, that the
provisions of § 15.119(1) of the
regulations for providing closed-caption
compatibility do not apply to the Eidak
system. This action provides the relief
sought in the Petition for Partial Waiver
and the Petition for Rule Making filed by
the Electronic Industries Association.
The authority for this action is
contained in sections 4(i), 302, 303(e),
303(f), and 303(r) of the
Communications Act of 1934, as
amended, 47 U.S.C. sections 154(i), 302,
303(r). In accordance with 5 USC 553(b),
a Notice of Proposed Rule Making is
unnecessary since this action is an
interpretation of the existing
regulations.

List of Subjects in 47 CFR Part 15
Radio.

Federal Communications Commission.

William F. Caton,

Acting Secretary.

[FR Doc. 95-19702 Filed 8-9-95; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket No. 93-295; RM-8362]

Radio Broadcasting Services; San
Clemente, CA

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document deletes FM
Channel 285A at San Clemente,
California, in response to a Commission
directive, based upon the unavailability
of a transmitter site on non-military
property for use by a fully spaced
station at that community. See 58 FR
65155, December 13, 1993. With this
action, the proceeding is terminated.

EFFECTIVE DATE: September 18, 1995.
FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 93-295,
adopted July 26, 1995, and released
August 4, 1995. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC’s Reference
Center (Room 239), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy
contractors, International Transcription
Service, Inc., (202) 857-3800, located at
1919 M Street, NW., Room 246, or 2100
M Street, NW., Suite 140, Washington,
DC 20037.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: Secs. 303, 48 Stat., as amended,
1082; 47 U.S.C. 154, as amended.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under California, is
amended by removing Channel 285A at
San Clemente.

Federal Communications Commission.
Andrew J. Rhodes,

Acting Chief, Allocations Branch, Policy and
Rules Division, Mass Media Bureau.

[FR Doc. 95-19751 Filed 8-9-95; 8:45 am]
BILLING CODE 6712-01-F

DEPARTMENT OF TRANSPORTATION
Federal Highway Administration

49 CFR Part 390
[FHWA Docket No. MC-93-17]
RIN 2125-AD14

Federal Motor Carrier Safety
Regulations; General; Intermodal
Transportation

AGENCY: Federal Highway
Administration (FHWA), DOT.
ACTION: Final rule; petitions for
reconsideration of effective date; final
determination.

SUMMARY: Several petitioners requested
an extension of the effective date of, and

certain exemptions from, the final rule
implementing the Intermodal Safe
Container Transportation Act of 1992.
On May 25, 1995 (60 FR 27700), the
FHWA requested comments on the
major issues raised by these petitioners.
The FHWA has determined that a
further extension is warranted and,
therefore, is extending the effective date
of the final rule until September 1, 1996
to allow the intermodal transportation
industry sufficient time to comply by
means of electronic data interchange
and to allow the FHWA, the intermodal
transportation industry, and other
parties enough time to inform affected
domestic and foreign entities of their
responsibilities.

EFFECTIVE DATE: September 1, 1996.

FOR FURTHER INFORMATION CONTACT: Mr.
Peter C. Chandler, Office of Motor
Carrier Research and Standards, HCS—
10, (202) 366-5763; or Mr. Charles E.
Medalen, Office of the Chief Counsel,
HCC-20, (202) 366—1354, Federal
Highway Administration, 400 Seventh
Street SW., Washington, DC 20590.
Office hours are from 7:45 a.m. to 4:15
p-m., e.t.,, Monday through Friday,
except Federal holidays.

SUPPLEMENTARY INFORMATION:
Background

On December 29, 1994, the FHWA
published a final rule which
implemented the requirements of the
Intermodal Safe Container
Transportation Act of 1992 (the Act)
(Pub. L. 102-548, 106 Stat. 3646, partly
codified at 49 U.S.C. 5901-5907
(formerly 49 U.S.C. 501 and 508)). The
original effective date of the final rule
was June 27, 1995. The final rule
requires any person who presents a
container or trailer with a gross cargo
weight of more than 4,536 kilograms or
10,000 pounds to an initial carrier for
intermodal transportation to provide a
certification to such carrier. Motor
carriers are prohibited from accepting a
loaded container or trailer prior to
receiving a tangible certification. Motor
carriers, rail carriers, water carriers,
ocean common carriers, and
intermediaries that receive a
certification in the course of intermodal
transportation must forward the
certification to a subsequent carrier
transporting the loaded container or
trailer. The objective of the final rule is
to reduce the number of overweight
motor vehicles transporting intermodal
containers or trailers by improving
communication between shippers and
motor carriers.
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Petitions

During April and May 1995, the
FHWA received letters from several
companies and industry groups
petitioning for an extension of the
effective date of the final rule. Among
those requesting an extension were APL
Land Transport Services, Inc.; the
European Shippers’ Councils; “K” Line
America, Inc.; the Intermodal Safe
Container Coalition (Coalition); the
National Industrial Transportation
League; the Steamship Association of
Southern California; and, Warren &
Associates, a law firm representing two
freight conferences.

On May 16, 1995 (60 FR 26001), the
FHWA administratively extended the
June 27, 1995, effective date until
September 27, 1995, to allow the agency
sufficient time to consider public
comment on whether a further
extension was warranted. On May 25,
1995 (60 FR 27700), the FHWA
requested comments on whether an
extension of the effective date of the
final rule beyond September 27, 1995,
was necessary. As a part of the second
publication, the FHWA requested
comments on a petition filed by the
American Trucking Associations, Inc.
(ATA) to exempt three types of motor
carrier operations from the rule.

General Discussion of the Comments

Forty-six comments were received in
response to the May 25, 1995,
publication. Of these, twenty-two were
from companies connected with
intermodal transportation, nineteen
from industry associations, two from
individuals, and one each from a safety
organization, a public association, and a
port.

Comments Regarding Effective Date

Three parties supported a further
extension, but recommended no specific
effective date. One party recommended
an effective date one year after
publication of the final determination of
the petitions. Seven parties supported a
January 1, 1996, effective date.
Seventeen parties supported a May 1,
1996, effective date. One party
supported an effective date in the spring
of 1996. Five parties supported a June
1, 1996, effective date. One party
supported a September 1, 1996, effective
date. Of the parties who supported a
specific date, three stated that an
additional extension may be necessary.
Two parties opposed a further
extension.

Electronic Data Interchange

The intermodal transportation
industry relies heavily on electronic
data interchange (EDI). In order to

forward certifications by EDI, the
intermodal transportation industry, in
particular rail and water carriers, need
to complete the following steps: The
development of standards; preliminary
analysis and design; computer
programming; field testing and
coordination; training; and final
computer programming. The Union
Pacific System and the Coalition
commented that the American National
Standards Institute and the Intermodal
Association of North America have
incorporated the necessary changes in
their EDI Standard 3050 to
accommodate a certification. The
Coalition commented that EDI standard
3050 will be available in July, 1995, but
Union Pacific and the Coalition stated
that this standard will not become
effective for the railroad industry until
September 1, 1995. Union Pacific and
the Association of American Railroads
(AAR) explained further that railroads
must be able to receive information via
this standard by this date, but are not
required to be able to send information
via this standard until September 1,
1996. The Coalition and the AAR stated
that one year from the effective date of
a new standard is normally allowed for
full implementation because of the
complexity of the process. The Coalition
explained that any company using a
standard previous to EDI standard 3050
must modify the previous standard to
accommodate a certification. Burlington
Northern Railroad commented that
programming the new or modified EDI
standard will take until May, 1996 and
that testing the standard and assisting
their customers in the transition to the
standard will take until September,
1996.

Based on the information submitted
by the commenters, the FHWA has
determined that a further extension of
the effective date of the final rule is
warranted. The FHWA extends the
effective date of the final rule until
September 1, 1996 to allow the
intermodal transportation industry
sufficient time to complete the
necessary steps to achieve compliance
with the final rule through the use of
EDI.

Education

Several commenters to the May 25,
1995, publication asserted that a further
extension of the effective date is
necessary to provide sufficient time to
educate affected parties in their
responsibilities. Some commenters
stated that there is a widespread lack of
knowledge of the Act and the
implementation of regulations outside
the United States and expressed concern
about the difficult task of educating

foreign entities. Some commenters also
made suggestions about the FHWA'’s
educational efforts. Several stressed that
the agency should make educational
materials available prior to the effective
date. The FHWA agrees that additional
time is needed to educate affected
domestic and foreign entities in order to
avoid large disruptions in trade and
commerce which may result from
inadvertent failures to comply with the
rule. The extension of the effective date
until September 1, 1996, will enable the
FHWA and cooperating entities to
distribute educational materials and
will also provide the intermodal
transportation industry additional time
to familiarize appropriate parties with
their responsibilities.

Educational pamphlets, in English,
which provide an overview of the final
rule are now available for distribution.
Individuals and companies interested in
obtaining the pamphlet should contact
the local FHWA Office of Motor Carriers
in their area. The pamphlet will also be
available in German, French, Spanish,
Japanese, and Mandarin Chinese in the
near future. Pamphlets will be provided
to various associations for domestic and
international distribution. In addition,
the Department of State will assist the
FHWA with the international
distribution of the pamphlets. The
FHWA will also request the assistance
of various embassies with this task.

Petition for Exemptions by the
American Trucking Associations, Inc.

On April 7, 1995, the ATA filed a
petition to exempt three types of motor
carrier operations from the final rule. In
response to the May 25, 1995,
publication, the ATA and the National
Industrial Transportation League (NITL)
modified the third exemption requested
and stated that they would also submit
by August 1, 1995, a joint petition
requesting further changes to the rule. In
view of these developments, the FHWA
will defer until a later time any
discussion of the ATA and ATA/NITL
petitions, as well as the comments
already submitted on the ATA’s petition
for three exemptions.

Rulemaking Analyses and Notices

Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Procedures

The FHWA has previously
determined that the final rule
implementing the Intermodal Safe
Container Transportation Act of 1992 is
a significant regulatory action within
the meaning of Executive Order 12866
and significant under Department of
Transportation regulatory policies and
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procedures because it affects intermodal
transportation and attracts substantial
public interest. As such, the final rule
was reviewed by the Office of
Management and Budget and the Office
of the Secretary of Transportation before
being published. This present action
only extends the effective date of the
final rule and provides clarification of
the rule. It is anticipated that the
economic impact of this action will be
minimal; therefore, a full regulatory
evaluation is not required.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (5 U.S.C. 601-612), the
FHWA has evaluated the effects of this
action on small entities. Based upon this
evaluation, as well as for the reasons set
forth in the previous paragraph, the
FHWA hereby certifies that this action
will not have a significant economic
impact on a substantial number of small
entities.

Executive Order 12612 (Federalism
Assessment)

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
this action does not have sufficient
Federalism implications to warrant the
preparation of a Federalism assessment.
Nothing in this action directly preempts
any State law or regulation.

Executive Order 12372
(Intergovernmental Review)

Catalog of Federal Domestic
Assistance Program Number 20.217,
Motor Carrier Safety. The regulations
implementing Executive Order 12372
regarding intergovernmental
consultation on Federal programs and
activities apply to this program.

Paperwork Reduction Act

The information collection
requirements contained in the December
29, 1994, final rule have been approved
by the Office of Management and
Budget in accordance with the
provisions of the Paperwork Reduction
Act of 1980, 44 U.S.C. 3501 et seq. and
assigned the control number of 2125—
0557 which expires on June 30, 1997.
This action does not affect the
recordkeeping requirements previously
established.

National Environmental Policy Act

The agency has analyzed this
rulemaking for the purpose of the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.) and has
determined that this action would not

have any effect on the quality of the
environment.

Regulation Identification Number

A regulation identification number
(RIN) is assigned to each regulatory
action listed in the Unified Agenda of
Federal Regulations. The Regulatory
Information Service Center publishes
the Unified Agenda in April and
October of each year. The RIN contained
in the heading of this document can be
used to cross reference this action with
the Unified Agenda.

List of Subjects in 49 CFR Part 390

Highway safety, Highways and roads,
Intermodal transportation, Motor
carriers, Recordkeeping requirements.

Authority: 49 U.S.C. 5901-5907, 31132,
31136, 31502 and 31504; 49 CFR 1.48.

Issued on August 3, 1995.

Rodney E. Slater,

Federal Highway Administrator.

[FR Doc. 95-19719 Filed 8-9-95; 8:45 am]
BILLING CODE 4910-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 671, 672, 675, 676, and
677

[Docket No. 950508130-5171-02;
.D.050195A]

RIN 0648—-AH62

Limited Access Management of
Federal Fisheries In and Off Alaska;
Groundfish and Crab Fisheries
Moratorium

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS by this final rule
imposes a temporary moratorium on the
entry of new vessels into the groundfish
fisheries under Federal jurisdiction in
the Bering Sea and Aleutian Islands
(BSAI) management area, the crab
fisheries under Federal jurisdiction in
the BSAI Area, and the groundfish
fisheries under Federal jurisdiction in
the Gulf of Alaska (GOA). This action
curtails increases in fishing capacity
and provides industry stability while
the North Pacific Fishery Management
Council (Council) and NMFS prepare,
review, and, if approved, implement a
comprehensive management plan for
these fisheries. This action is intended
to promote the conservation and

management objectives of the Council
and the Magnuson Fishery Conservation
and Management Act (Magnuson Act).
EFFECTIVE DATES: Effective September
11, 1995 through December 31, 1998,
except for the amendments to 8§§671.4,
672.4, and 675.4, and §8676.3 and
676.4, which will become effective on
January 1, 1996, through December 31,
1998; and the amendments to Figure 1
to part 677, §677.4, and 88671.2, and
671.3, which are effective September 11,
1995.

ADDRESSES: Copies of the Fishery
Management Plan (FMP) amendments
and the Environmental Assessment/
Regulatory Impact Review/Final
Regulatory Flexibility Analysis (EA/
RIR/FRFA) for the moratorium may be
obtained from the North Pacific Fishery
Management Council, P.O. Box 103136,
Anchorage, AK 99510. Send comments
regarding the paperwork burden or any
other aspect of the collection-of-
information requirements contained in
this rule, including suggestions for
reducing the burden, to Ronald Berg,
Chief, Fisheries Management Division,
Alaska Region, NMFS, 709 West 9th
Street, Juneau, AK 99801, or P.O. Box
21668, Juneau, AK 99802, Attention:
Lori J. Gravel, and to the Office of
Management and Budget (OMB),
Paperwork Reduction Project (0648—
0206), Washington, D.C. 20503 (ATTN:
NOAA Desk Officer).

FOR FURTHER INFORMATION CONTACT: Jay
Ginter, 907-586—-7228.

SUPPLEMENTARY INFORMATION:

Background

Domestic groundfish fisheries in the
exclusive economic zone (EEZ) of the
BSAI and the GOA are managed by
NMFS under the Fishery Management
Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands Area,
and the Fishery Management Plan for
Groundfish of the Gulf of Alaska,
respectively. The commercial harvest of
king and Tanner crabs is managed under
the Fishery Management Plan for the
Commercial King and Tanner Crab
Fisheries in the Bering Sea and Aleutian
Islands Area. These FMPs were
prepared by the Council under the
Magnuson Act. The FMP for the GOA
groundfish fisheries is implemented
primarily by regulations at 50 CFR part
672. The FMP for the BSAI groundfish
fisheries is implemented primarily by
regulations at 50 CFR part 675. The FMP
for the king and Tanner crab fisheries in
the BSAI is implemented by regulations
at 50 CFR part 671 and by Alaska
Administrative Code regulations at title
5, chapters 34 and 35. Other Federal
regulations that also affect the
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groundfish and crab fisheries are set out
at 50 CFR parts 620, 676, and 677.

This action implements revisions of
Amendment 23 to the BSAI groundfish
FMP, Amendment 28 to the GOA
groundfish FMP, and Amendment 4 to
the BSAI crab FMP, which were
approved by NMFS on June 29, 1995,
under section 304(b)(3) of the Magnuson
Act. These revised amendments address
fishery management problems caused by
excess harvesting capacity or
overcapitalization by establishing
temporary entry controls until more
permanent controls on harvesting
capacity can be implemented. The
problems and issues these amendments
address are discussed in the EA/RIR/
FRFA and the notice of proposed
rulemaking (60 FR 25677, May 12,
1995). A general description of the
moratorium and these implementing
regulations follows.

Vessel Moratorium

The moratorium limits access to the
groundfish and BSAI Area crab
resources off Alaska to vessels whose
owners have been issued a moratorium
permit for the vessel by NMFS or that
are within a vessel category specified as
exempt from the moratorium permit
requirements in §6676.3(b). A
moratorium permit is required in
addition to any other permits required
by Federal or State regulations. NMFS
has revised its permit application and
issuance process so that an integrated
application may be used to apply for
annual Federal groundfish permits and
the Federal moratorium permit for
groundfish and crab vessels. Part 677 is
amended to remove and reserve Figure
1—the Fisheries Permit Application and
Fisheries Processor Permit Application
(Form FPP-1). That form will be revised
for use as an integrated permit
application.

1. Vessels Affected by the Moratorium

Any vessel that is not exempt and that
catches and retains any species of king
and Tanner crabs in a commercial
fishery governed by the Fishery
Management Plan for the Commercial
King and Tanner Crab Fisheries in the
Bering Sea and Aleutian Islands Area
and its implementing regulations at 50
CFR part 671 (““moratorium crab
species”) is required to have on board
a moratorium permit issued for that
vessel. Any vessel that is not exempt
and that conducts directed fishing for
any groundfish species in a commercial
fishery governed by the Fishery
Management Plan for the Groundfish
Fishery of the Bering Sea and Aleutian
Islands Area, and the Fishery
Management Plan for Groundfish of the

Gulf of Alaska and their respective
implementing regulations at 50 CFR
parts 672 and 675, except for sablefish
caught with fixed gear (‘‘moratorium
groundfish species’), also is required to
have on board a moratorium permit
issued for that vessel.

Moratorium crab species and
moratorium groundfish species are
referred to collectively as “moratorium
species.” The term ““directed fishing” is
defined in the groundfish FMPs’
implementing regulations at 50 CFR
parts 672 and 675. Basically, this term
refers to the criteria by which NMFS
determines which species of groundfish
a vessel has been targeting when any
fish are on board the vessel. A vessel
that retains only incidental catches of
moratorium groundfish species in the
EEZ is not required to have a
moratorium permit; however, it is
required to have a Federal fisheries
permit. A vessel without a moratorium
permit in the EEZ is required to discard
any catch of a moratorium groundfish
species that exceeds the maximum
retainable bycatch amount specified in
parts 672 and 675. Crab species are
prohibited species in the groundfish
fishery, which means that any bycatch
of crab must be immediately returned to
the sea.

The Council specifically exempted
certain categories of vessels from the
moratorium permit requirement. The
rationale for the exemptions was
provided in the notice of proposed
rulemaking for the initially proposed
moratorium (59 FR 28827, June 3, 1994).
Vessels within the following categories
are not required to have moratorium
permits, however, other Federal and
State of Alaska permit requirements
continue to apply:

* Vessels that are not used to catch
fish (e.g., processor vessels, tenders, or
support vessels);

* Vessels that do not catch and retain
moratorium crab species or that do not
conduct directed fishing for moratorium
groundfish species;

* Vessels that catch and retain
moratorium crab species or that conduct
directed fishing for moratorium
groundfish species only within State of
Alaska waters;

« Vessels that conduct directed fishing
for moratorium groundfish species in
the GOA and that are no greater than 26
ft (7.9 m) in length overall (LOA);

« Vessels that catch and retain
moratorium crab species in the BSAI
Area or that conduct directed fishing for
moratorium groundfish species in the
BSAI management area and that are no
greater than 32 ft (9.8 m) LOA,;

« Vessels that are fishing for IFQ
halibut, IFQ sablefish, or halibut or

sablefish under the Western Alaska
Community Development Quota (CDQ)
program; or

* VVessels that, after the
implementation of the CDQ program for
pollock on November 18, 1992 (57 FR
54937, November 23, 1992), are
specifically constructed and used in
accordance with a Community
Development Plan (CDP), are specially
designed and equipped to meet specific
needs that are described in the CDP, and
are no greater than 125 ft (38.1 m) LOA.
A vessel operating under the CDQ
exemption also may be used to harvest
non-CDQ species, but the exemption
does not apply to a vessel if the vessel
is transferred to an entity that does not
have a CDP.

2. Moratorium Qualification

Generally, a vessel is qualified for a
moratorium permit if it made a legal
landing of any moratorium species
during the qualifying period of January
1, 1988, through February 9, 1992.
Exceptions to this general rule are
described below.

A “legal landing” is defined as any
amount of a moratorium species that
was landed in compliance with Federal
and state commercial fishing regulations
in effect at the time of the landing. This
definition is intended to limit landing
claims to those that can be verified
through required Federal and state catch
or landing reports. A vessel owner who
alleges that government records are in
error must produce a copy of a valid
state fish ticket or other report required
at the time of landing as evidence that
the vessel made a legal landing of a
moratorium species from January 1,
1988, through February 9, 1992.

If the owner presents acceptable
evidence of a legal landing of a
moratorium species that the vessel made
from January 1, 1988, through February
9, 1992, the vessel is qualified for a
moratorium permit, unless that vessel is
exempt from the moratorium permit
requirements as described above. For
example, a vessel that is less than or
equal to 26 ft (7.9 m) LOA and that
conducts directed fishing for groundfish
in the GOA is exempt from the
moratorium permit requirements. It is
not qualified for a moratorium permit
even if it made a legal landing of
moratorium species from January 1,
1988, through February 9, 1992.
Likewise, a vessel that made legal
landings only of halibut and/or sablefish
caught with fixed gear from January 1,
1988, through February 9, 1992, is not
qualified for a moratorium permit since
halibut is not a groundfish species and
sablefish caught with fixed gear is not
a moratorium groundfish species.



Federal Register / Vol. 60, No. 154 / Thursday, August 10, 1995 / Rules and Regulations

40765

A moratorium permit will be issued to
the owner of a qualified vessel after
submission and approval of a completed
application for a moratorium permit for
that vessel. Moratorium qualification is
a prerequisite for issuance of a
moratorium permit. Moratorium
qualification stays with the vessel,
unless it is transferred by the vessel’s
owner (see transferability discussion
below). NMFS will maintain a database
of vessels that have moratorium
qualification according to Federal or
state catch or landings reports.
Generally, a moratorium permit will be
valid through December 31, 1998,
unless the moratorium qualification on
which it is based is transferred, or until
the permit is revoked or suspended
under 15 CFR part 904 (Civil
Procedures). A moratorium permit
based on the moratorium qualification
of a vessel that was lost or destroyed
before January 1, 1996, will be valid
only through December 31, 1997, but
may be renewed if the vessel makes a
legal landing of a moratorium species in
1996 or 1997 (see transferability
discussion below).

If a vessel has moratorium
qualification, a moratorium permit will
be issued for it provided it is not an
exempt vessel, and provided the vessel’s
LOA does not exceed its “maximum
LOA.” A vessel’s maximum LOA is the
greatest LOA that the vessel, or its
replacement, may have and remain
qualified for a moratorium permit. A
vessel’s maximum LOA is based on the
LOA of the original qualifying vessel on
June 24, 1992. If the original qualifying
LOA of a vessel is equal to or greater
than 125 ft (38.1 m), the maximum LOA
is the original qualifying LOA. If the
original qualifying LOA of a vessel is
less than 125 ft (38.1 m) LOA, the
maximum LOA is 1.2 times the original
qualifying LOA or 125 ft (38.1 m),
whichever is less. This limited length
increase allowance, known as the 20
percent rule,” is intended to allow an
owner of a small vessel to improve the
vessel’s stability by widening and
lengthening its hull. Although
increasing a small vessel’s length under
the 20 percent rule could improve the
vessel’s safety, it also could increase the
vessel’s fishing capacity. The Council
recognized this possibility and allowed
vessel length increases only for vessels
less than 125 ft (38.1 m) LOA. The
Council made this decision on June 24,
1992, to discourage owners of large
vessels from increasing their vessels’
length substantially between that date
and the implementation date of the
moratorium.

Vessels under reconstruction on June
24,1992, are a special case, and the

maximum LOA of such vessel is the
vessel’s LOA on the date reconstruction
is completed. This special case is
discussed in more detail below. Any
vessel that exceeds its maximum LOA is
not eligible for a moratorium permit and
any moratorium permit already issued
will be invalidated.

NMFS will use the existing definition
of LOA in 50 CFR parts 672 and 675 for
purposes of implementing the
maximum LOA limitation. This
definition refers to the length of a vessel
“rounded to the nearest foot.” NMFS
will use standard arithmetic rounding in
determining the LOA of a vessel for
purposes of the moratorium. For
example, a vessel that is 124 feet 7
inches in length would have an LOA of
125 feet (38.1 m), a vessel that is 125
feet 5 inches in length would have an
LOA of 125 feet (38.1 m), and a vessel
that is 125 feet 6 inches in length would
have an LOA of 126 feet (38.4 m).

3. Crossovers

The Council’s original moratorium
proposal (59 FR 28827, June 3, 1994)
would have allowed a vessel that
qualified for a moratorium permit
because of a legal landing, for example,
of a moratorium crab species during the
qualifying period, to cross over to
moratorium groundfish species fisheries
even if it had no previous landing
history in a groundfish fishery.
However, the Council decided at its
meeting in December 1994 to propose
limiting crossovers. Under the revised
proposal, which this final rule adopts, a
vessel that made a legal landing from
January 1, 1988, through February 9,
1992, in either a groundfish or crab
fishery, but not both, can cross over as
a new vessel in the fishery in which it
did not make a legal landing in the
qualifying period provided:

1. It uses in the new fishery only the
same fishing gear type that it used to
qualify for the moratorium in the other
fishery; or

2. It made a legal landing in the
crossover fishery during the period
February 10, 1992, through December
11, 1994, and it uses only the same
fishing gear type that it used during that
period.

Example 1. A vessel that made a legal
landing in the BSAI Area crab fisheries
from January 1, 1988, through February
9, 1992, would be eligible for a
moratorium permit to operate in that
fishery and in the BSAI management
area or GOA groundfish fisheries using
pot gear where that gear is authorized.
The only legal fishing gear in the BSAI
Area crab fisheries is pot gear.
Therefore, if the vessel crosses over into

the groundfish fisheries it is limited to
using pot gear.

Example 2. A vessel that made a legal
landing in the BSAI management area or
GOA groundfish fisheries from January
1, 1988, through February 9, 1992, is
eligible for a moratorium permit to
operate in that fishery using any
authorized fishing gear for groundfish.
The same vessel also made a legal
landing in the BSAI Area crab fishery
from February 10, 1992, through
December 11, 1994. Therefore, this
vessel also is eligible for a moratorium
permit to operate in the BSAI Area crab
fishery, and it may move between
fisheries using any authorized gear.

Example 3. A vessel that made a legal
landing in the BSAI Area crab fisheries
from January 1, 1988, through February
9, 1992, is eligible for a moratorium
permit to operate in that fishery and in
the BSAI management area or GOA
groundfish fisheries using pot gear
where that gear is authorized. The same
vessel also made a legal landing in the
groundfish fisheries using hook-and-line
gear from February 10, 1992, through
December 11, 1994. Therefore, this
vessel is eligible for a moratorium
permit to operate in the groundfish
fisheries using pot gear and hook-and-
line gear. However, unless the vessel
made a legal landing in the groundfish
fisheries using trawl gear during the
period February 10, 1992, through
December 11, 1994, it is not eligible to
cross over into the groundfish fishery
using trawl gear.

This crossover gear restriction
recognizes the similarity of fishing gear
used in the BSAI Area crab fisheries and
some groundfish fisheries. It also
recognizes that some vessels qualified in
one moratorium fishery and crossed
over to a new moratorium fishery after
the cutoff date of February 9, 1992,
based on the Council’s original
moratorium proposal. These vessels are
allowed to continue to operate in the
crossover fisheries under the
moratorium, but are restricted to using
the fishing gear they used in the
crossover fisheries from February 10,
1992, through December 11, 1994, the
date of the Council’s decision to revise
its original moratorium proposal.

This revision to the original proposed
moratorium requires the issuance of
moratorium permits with fishery-
specific fishing gear type endorsements.
Four fishery-specific/gear type
endorsements are set forth in §676.3(d)
to cover the categories of fishing gear
authorized in the Federal regulations
(with respect to groundfish) and in the
State of Alaska regulations (with respect
to crab). These are:
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1. Groundfish fisheries/trawl gear,
which includes groundfish pelagic and
nonpelagic trawl gears as defined at 50
CFR part 672;

2. Crab fisheries/pot gear, which
includes crab pot gear as defined in the
Alaska Administrative Code at title 5,
chapters 34 and 35;

3. Groundfish fisheries/pot gear,
which includes groundfish longline pot
and pot-and-line gears as defined at 50
CFR part 672; and

4. Groundfish fisheries/hook gear,
which includes groundfish hook-and-
line and jig gears as defined at 50 CFR
part 672.

The Director, Alaska Region, NMFS
(Regional Director), will determine the
appropriate fishery-specific/gear type
endorsement(s) for a moratorium permit
based on the permit application
received, existing landings records, and
the vessel’s LOA. The moratorium
permit will be endorsed with one or
more of the fishery-specific/gear type
endorsements listed above. For
example, the owner of a vessel that
made a legal landing of BSAI Area crabs
during January 1, 1988, through
February 9, 1992, will be issued a
moratorium permit for the vessel
endorsed to fish for groundfish and
BSAI Area crab with pot gear. The
owner of a vessel that made a legal
landing from January 1, 1988, through
February 9, 1992, of groundfish using
trawl and/or hook gear but not pot gear
during the qualifying period will be
issued a moratorium permit for the
vessel endorsed to fish for groundfish
with pot, hook, and trawl gear, but the
permit will not be endorsed to allow the
vessel to fish for BSAI Area crabs unless
it also had made a legal landing in the
BSAI Area crab fishery during the
period February 10, 1992, through
December 11, 1994.

4. Transferability

A moratorium qualification is
transferable under certain conditions. A
moratorium qualification transfer must
be approved by the Regional Director
before a moratorium permit may be
issued based on that qualification. If a
vessel owner transfers the moratorium
qualification of his vessel, then that
vessel is no longer qualified for a
moratorium permit to participate in any
moratorium fishery after the effective
date of the transfer. If the vessel had
been issued a moratorium permit, then
that permit will become invalid on the
effective date of the transfer. A new
moratorium permit will be issued for
the vessel that the moratorium
qualification was transferred to, once
the transfer is approved and a permit
application is submitted.

The purpose of providing for transfers
of moratorium qualification is to allow
a vessel owner to make limited
improvements to or replace an existing
vessel in the moratorium fisheries.
Restrictions on transfers are necessary to
limit the potential fishing capacity
resulting from vessel improvements or
replacements. The Regional Director
will not approve a transfer of
moratorium qualification to a vessel
with an LOA exceeding the maximum
LOA of the originally qualified vessel,
and a moratorium permit will not be
issued for the vessel. A moratorium
permit becomes invalid if the LOA of
the vessel for which it has been issued
is increased to exceed the maximum
LOA associated with the moratorium
qualification.

Moratorium qualification is presumed
to belong to the current owner of the
vessel that made a legal landing of
moratorium species from January 1,
1988, through February 9, 1992, unless
otherwise specified in a purchase
agreement or contract. The moratorium
qualification of a vessel may be
transferred from the owner of the vessel
to another person by mutual agreement.
For example, the moratorium
qualification of a vessel may be retained
by the vessel’s owner for liquidation
independently of the vessel. A vessel
owner also may choose to retain the
moratorium qualification of the vessel
when it is sold, lost, or destroyed, so
that he/she can obtain a moratorium
permit for a replacement vessel.
Regardless of the reason for transferring
a moratorium qualification, valid
documentation of the transfer is
required before the transfer will be
approved and a moratorium permit
issued based on that moratorium
qualification.

Fishery-specific/gear type
endorsements cannot be separated and
transferred independently of the
endorsed permit. For example, a
moratorium permit that authorizes a
vessel to harvest moratorium species of
groundfish and crab with pot gear could
not be separated into a groundfish/pot
permit and a crab/pot permit. Likewise,
gear endorsements cannot be transferred
separately from the permit. For another
example, the hook endorsement on a
groundfish/trawl, pot, and hook permit
would not be transferrable.

A cutoff date of January 1, 1989,
determines whether a qualified vessel
that was lost or destroyed can transfer
its moratorium qualification to a
replacement vessel. The Council
reasoned that a vessel owner who lost
a vessel before January 1, 1989, would
have replaced or salvaged the vessel
before the end of the qualifying period

if the owner intended to continue
participation in the moratorium
fisheries.

Salvage of lost or destroyed vessels:
The moratorium qualification of a vessel
that was lost or destroyed before January
1, 1989, is not valid for purposes of
issuing a moratorium permit for that
vessel unless salvage of that vessel
started before June 24, 1992, and the
salvaged vessel’s LOA does not exceed
its maximum LOA. The salvaged vessel
must make a legal landing of a
moratorium species within the period
January 1, 1996-December 31, 1997, to
maintain its qualification for a
moratorium permit in 1998.

The moratorium qualification of a
vessel lost or destroyed on or after
January 1, 1989 is valid for purposes of
issuing a moratorium permit for that
vessel regardless of when salvage began
provided that the vessel has not already
been replaced and the LOA of the
salvaged vessel does not exceed its
maximum LOA.

Replacement of lost or destroyed
vessels: The moratorium qualification of
a vessel that was lost or destroyed
before January 1, 1989, cannot be
transferred to another vessel. The
moratorium qualification of a vessel that
was lost or destroyed on or after January
1, 1989, but before January 1, 1996, can
be transferred to a replacement vessel
provided the LOA of the replacement
vessel does not exceed the maximum
LOA of the vessel that was lost or
destroyed. The vessel that was lost or
destroyed will no longer be a
moratorium qualified vessel. The
moratorium permit of the replacement
vessel will expire on December 31,
1997, unless the vessel makes a legal
landing of a moratorium species on or
before that date.

The moratorium qualification of a
vessel that is lost or destroyed on or
after January 1, 1996, may be transferred
to a replacement vessel provided the
LOA of the replacement vessel does not
exceed the maximum LOA of the vessel
that was lost or destroyed. The vessel
that was lost or destroyed would no
longer be a moratorium qualified vessel.
In the case of multiple or sequential
replacements or reconstructions of a
moratorium qualified vessel, the LOA
may not be increased beyond the
maximum LOA of the original
qualifying vessel.

Reconstruction: Vessel reconstruction
is defined as a change in the LOA of the
vessel from its original qualifying LOA.
The moratorium qualification of a vessel
is not valid for purposes of issuing a
permit for that vessel if at any time on
or after June 24, 1992, the LOA of the
vessel is increased to exceed its
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maximum LOA. If reconstruction was
completed prior to June 24, 1992, and
the reconstructed vessel is less than 125
feet (38.1) LOA, further increases in
LOA are allowed between June 24, 1992,
and the end of the moratorium subject
to the 20 percent rule discussed above
under “Moratorium Qualification.” If
reconstruction was completed prior to
June 24, 1992, and the reconstructed
vessel is equal to or greater than 125 feet
(38.1 m) LOA, the LOA of the
reconstructed vessel is the maximum
LOA. If reconstruction of a vessel began
before June 24, 1992, and was
completed after that date, the maximum
LOA is the LOA of the reconstructed
vessel on the date reconstruction was
completed. This is the maximum LOA
even if the LOA of the reconstructed
vessel is less than 125 ft (38.1 m). The
purpose of this exception to the 20
percent rule for vessels less than 125 ft
(38.1 m) LOA is to prevent the
disqualification of a vessel that was
undergoing reconstruction on the date
that the Council initially recommended
its original moratorium proposal. The
Council decided that such a vessel
should be allowed to participate in the
moratorium fisheries, but that it should
not be allowed any additional length
increases under the 20 percent rule.

Vessel reconstruction begins and ends
with the start and completion of the
physical modification of the vessel. For
a vessel undergoing reconstruction on
June 24, 1992, any increase in the LOA
of the vessel resulting from that
reconstruction must be documented.
Acceptable documentation of the
beginning and ending dates of
reconstruction is limited to a notarized
affidavit signed by the vessel owner and
the owner/manager of the shipyard that
specifies the beginning and ending dates
of the reconstruction. If acceptable, the
Regional Director will certify the new
LOA as the maximum LOA for that
vessel.

5. Administration

The final rule implements the
moratorium by limiting the issuance of
moratorium permits to moratorium-
qualified vessels or their replacements.
The Restricted Access Management
Division, Alaska Region, NMFS, will
administer the moratorium by
maintaining a database of moratorium
qualifications, receiving and reviewing
permit and transfer applications,
making initial determinations of
eligibility, and issuing moratorium
permits. This Division also will issue or
renew a Federal fisheries permit to or
for each vessel qualified for a
moratorium permit and to each vessel
for which a moratorium permit is not

required but that otherwise would
participate in the groundfish fisheries in
the EEZ (i.e., a moratorium-exempt
vessel such as a processor, support
vessel, and a small vessel).

Most moratorium permits will be
valid until the moratorium expires on
December 31, 1998. For some salvaged
vessels and some vessels that replace
qualified vessels that are lost or
destroyed, however, moratorium
permits will expire after the first 2 years
of the moratorium (i.e., on January 1,
1998). However, those moratorium
permits can be renewed if the vessel
makes a legal landing of a moratorium
species in 1996 or 1997. The multi-year
duration of a moratorium permit differs
from that of a Federal fisheries permit,
which is valid only for the year in
which it is issued.

An application for a moratorium
permit may be submitted at any time.
Application forms for Federal Fisheries
Permits, Federal Processor Permits, and
Vessel Moratorium Permits will be
integrated into a single application
form. Submission of only one completed
form is required for application for all
three types of permits. A moratorium
permit application for a vessel will be
approved if the vessel’s owner has a
moratorium qualification and the
vessel’s LOA is less than or equal to the
maximum LOA. If a moratorium permit
is requested for a vessel that is not in
the NMFS moratorium qualification
database, then the applicant will be
requested to provide evidence of the
vessel’s qualification either by
demonstrating a legal landing of a
moratorium species from January 1,
1998, through February 9, 1992, or a
transfer of moratorium qualification. As
stated above, moratorium qualification
is presumed to remain with the current
owner of a vessel that made a legal
landing of any moratorium species from
January 1, 1988, through February 9,
1992. Otherwise, a valid contract or
agreement to transfer a vessel’s
moratorium qualification or retain it
when the vessel is transferred is
required to demonstrate ownership of
the moratorium qualification.
Determination of a vessel’s maximum
LOA is based on Federal or state permits
or registration documents that
demonstrate the original qualifying LOA
of the vessel. If these documents are not
available, NMFS may request the vessel
owner to produce a marine survey,
builder’s plans, or other third-party
documentation of the vessel’s LOA on
June 24, 1992.

An application for approval of
transfer of moratorium qualification
may be submitted at any time. Approval
of a transfer requires the submission of

a transfer agreement signed by the
original owner(s) and receiver(s) of the
moratorium qualification, and the
submission of proof that the vessel to
which the moratorium qualification
would be applied for purposes of
qualifying for a moratorium permit is
less than or equal to the maximum LOA
of the original qualifying vessel.

An initial administrative
determination to deny the issuance of a
moratorium permit will be explained in
writing to the permit applicant, and the
denial may be appealed following the
procedures set forth at 50 CFR 676.25.
A written appeal must be submitted to
the Alaska Region, NMFS, within 60
days after the date that the
determination was made. An initial
administrative determination to deny an
application for a permit will include a
letter of authorization to the applicant
authorizing the affected vessel to
operate as if the application were
approved pending appeal. The
temporary authority granted by the
letter of authorization will expire on the
effective date of the final agency action
on the appeal. The final agency action
on the appeal, for purposes of judicial
review, occurs at the end of the 60-day
appeal period if no appeal were filed, or
30 days after the appellate officer’s
decision is issued, except as provided at
50 CFR 676.25. No appeal is provided
for a denial of approval of a transfer of
moratorium qualification. The
maximum LOA restrictions would be
too easily circumvented and the
purpose of the moratorium undermined
if appeals of denials of approvals of
transfer were allowed. An
administrative determination to deny
approval of a transfer of a moratorium
qualification and the issuance of a
permit based on that moratorium
qualification will be the final agency
action for purposes of judicial review.

Changes From the Proposed Rule

The vessel moratorium implemented
by this rule is described in the notice of
proposed rulemaking published on May
12, 1995. The principal parts of the
vessel moratorium remain as discussed
in that notice. NMFS made changes
regarding applications for fisheries
permits and the duration of moratorium
permits. NMFS also made editorial and
formatting changes for clarity.

1. An application for a Federal
Fisheries Permit must be submitted
annually. This application provides
NMFS with specific information
regarding the vessel, fisheries, vessel
operations, and owner. This information
is necessary to maintain accurate and
up-to-date records of the currently
active vessels in the groundfish fisheries
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and is necessary for management of the
fishery. One application form is used to
apply for both the Federal Fisheries
Permit and the Federal Moratorium
Permit and only one form needs to be
submitted to apply for both in 1996.

2. Moratorium permits were proposed
to be valid only for the calendar year for
which they were issued, which would
have required an annual renewal to
confirm the validity of the vessel’s
qualification. Under the final rule, a
moratorium permit, once issued, will
remain valid for most vessels through
December 31, 1998 (for some vessels
through December 31, 1997, with
renewal allowed for 1998 if the vessel
makes a legal landing of a moratorium
species in 1996 or 1997), or until the
moratorium qualification on which the
permit is based is transferred. The
owners of most vessels with a
moratorium permit are not required to
provide information regarding
moratorium qualification again during
the temporary moratorium period.

Response to Comments

Twelve letters of comment were
received on the proposed rule before the
end of the comment period. The
following paragraphs summarize and
respond to those comments.

Comment 1: The proposed cutoff date
for determining the replacement of a
moratorium-qualified vessel that was
lost or destroyed should be concurrent
with the beginning of the qualifying
period. As proposed, the qualifying
period begins January 1, 1988, but a
qualified vessel lost before January 1,
1989, loses its moratorium qualification
and a transfer of it would not be
possible. The proposed date of January
1, 1989, appears arbitrary and
capricious because it is inconsistent
with the qualifying period dates. If the
date of January 1, 1989, is adopted for
determining the replacement of lost or
destroyed vessels, then an exception
should be made in cases where the
purchase of the fishing rights of a
sunken vessel were made before the
Council took its action to establish that
date.

Response: The cutoff date of January
1, 1989, for replacing or salvaging a lost
or destroyed vessel has a rational basis
and is not arbitrary and capricious. In
recommending this date, the Council
reasoned that the owner of a vessel lost
or destroyed before 1989 likely would
have received insurance claims and
replaced the vessel or begun salvage
operations within the remaining
qualifying period. If this had not
happened, then the vessel owner
probably did not intend to continue
participation in the moratorium
fisheries as a vessel owner. This

measure provides a means of reducing
the size of the qualifying fleet by
excluding lost or destroyed vessels that
were not replaced or salvaged within a
reasonable period of time before the end
of the qualifying period on February 9,
1992. The Council recommended this
date in its initial moratorium proposal
(June 3, 1994, 59 FR 28827) in which
the qualifying period was January 1,
1980, through February 9, 1992. The
Council’s revised amendment proposal
changed the qualifying period to
January 1, 1988, through February 9,
1992. Although the beginning of the
revised qualifying period and the vessel
replacement cutoff date are only 1 year
apart, the rationale for the cutoff date
remains appropriate and reasonable.
The purchase of moratorium
qualification before the Council acted in
June 1992, to propose a moratorium was
highly speculative. No one knew at that
time what the conditions and criteria for
qualification would be or whether
NMFS would approve the moratorium
proposal. Limiting speculative
investment in fishing capacity is an
objective of the moratorium. An
exception to the vessel replacement
cutoff date would reward such
speculation.

Comment 2: Any sunken vessel that
has not been replaced within 3 to 4
years of its sinking should be
disqualified from transferring its
moratorium qualification. Further, any
vessel owner who constructs a new
vessel after having one sink should have
the new vessel counted as the
replacement vessel to prevent him from
qualifying the new vessel and selling
the fishing rights of the sunk vessel
separately which would bring in two
new vessels.

Response: Limiting the replacement of
lost or destroyed vessels during the
moratorium is reasonable; however, the
moratorium is scheduled to expire in 3
years. If the Council were to determine
that the moratorium should be
extended, then such a measure could be
included in a moratorium renewal
proposal. The Council used this
rationale, however, for vessels lost or
destroyed during the qualifying period.
The Council proposed a cutoff date,
January 1, 1989, which is about 3 years
before the end of the qualifying period.
A qualified vessel lost or destroyed
before the cutoff date, but not replaced
during the qualifying period, would be
disqualified from receiving a
moratorium permit unless salvage
operations had started before June 24,
1992. The moratorium rules provide for
replacing vessels lost or destroyed on or
after January 1, 1989, by transferring
moratorium qualification from the lost

vessel to a replacement vessel. No
provision is made for replacing a lost or
destroyed vessel with two vessels.

Comment 3: There was no definition
of “length overall” in the proposed rule.
The rule should clarify how NMFS
intends to ascertain a vessel’s current
LOA.

Response: The proposed rule, at
§676.2, defined LOA as this term is
defined at §8672.2 and 675.2. NMFS
will determine maximum LOA by
relying on Federal and state fishing
permit data currently on file that
indicate the original qualifying LOA of
a vessel on June 24, 1992. Other
documentation of a vessel’s LOA may be
requested by NMFS, especially if the
maximum LOA is contested or in
transfers of moratorium qualification.
Such documentation may include a
vessel survey, builder’s plan, state or
Federal registration certificate, or other
reliable and probative documents.
Fishing for moratorium species with a
vessel that has an LOA in excess of the
maximum LOA provided by the
moratorium permit for that vessel is
prohibited and would be a violation of
the permit. Investigation of such activity
will be an enforcement function.

Comment 4: If the moratorium
qualification of a vessel is purchased
before the effective date of the
moratorium, then getting the signature
of the original owner of the moratorium
qualification on the transfer application
should be unnecessary providing a copy
of the purchase contract or bill of sale
is attached to the transfer application as
required.

Response: The regulations
implementing the moratorium
qualification transfer procedure at
§676.5(c) require, in part, a legible copy
of a contract or agreement to transfer
moratorium qualification signed by the
affected persons and signatures of the
same persons on a transfer application
form. NMFS agrees that obtaining the
signature of a former owner of
moratorium qualification on a transfer
application may be difficult if the
applicant has lost contact with the
former owner. In such instances, NMFS
may waive the required signature of the
former owner of the moratorium
qualification on the transfer application
if the signature(s) on the transfer
contract or agreement are determined by
NMFS to demonstrate sufficiently the
former owner’s intent to relinquish his/
her interest in the moratorium
qualification to the transfer applicant. A
decision to waive any signature
requirement on a transfer application
will be made on a case-by-case basis.
Section 676.5(c)(8) has been changed to
provide for this discretion.
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Comment 5: The revised qualification
period is a marked improvement over
the originally proposed qualification
period because it would remove a
significant number of vessels from
moratorium qualification. The proposed
moratorium would allow the Council
and NMFS to bypass consideration of
another interim license limitation
system and to move directly toward an
individual transferrable quota program.

Response: The Council must make the
initial determination on the preferred
limited access policy to follow the
moratorium, if any. NMFS will review
that policy recommendation, when it is
submitted, for consistency with the
Magnuson Act and other applicable
laws.

Comment 6: The crossover provisions
are too liberal. Crossover privileges
would be accorded to three categories of
vessels. There is no basis for permitting
crossovers for the category which
consists of vessels that qualified in only
one fishery during the qualifying period
and that any time after February 9, 1992,
cross over to the other fishery using the
same type of gear. This crossover
provision is inconsistent with national
standards 1, 4, 5, and 6, section
303(b)(6) of the Magnuson Act, and the
purposes of the moratorium because it
would allow hundreds of vessels to
enter the groundfish fishery that did not
operate in that fishery during the
qualifying period or the recent past.
This will contribute to
overcapitalization in the groundfish
fishery.

Response: The limited crossover
provision on the revised moratorium
proposal is far less liberal than that
originally proposed. Although a vessel
would be allowed to operate in certain
crab or groundfish fisheries in which it
had no prior fishing history, the
flexibility afforded this vessel to move
between fisheries is limited to using the
same gear type in both fisheries. The
number of vessels able to take advantage
of this provision is not likely to
overcapitalize seriously either fishery,
relative to current capital in each
fishery, during the effective period of
the moratorium. Although this
provision may advantage one group to
the detriment of another, it is consistent
with the Magnuson Act because it
supports the objectives of the
moratorium and the respective FMPs to
allow fishermen flexibility while not
significantly undermining the intent of
the moratorium to control temporarily
the growth of fishing effort in the
affected fisheries.

Comment 7: The proposed rule does
not distinguish between permits that
would allow the landing of incidental

catches of moratorium species while
directed fishing for a non-moratorium
species and permits that would allow
directed fishing for a moratorium
species by exempt vessels. Retention of
a bycatch amount of a moratorium
species while directed fishing for a non-
moratorium species should be allowed
to reduce discards of moratorium
species.

Response: A Federal fishing permit
currently is required to catch and retain
any groundfish species and a State of
Alaska fishing permit is required to
catch and retain crab species regardless
of whether the species was taken
incidental to a targeted harvest of
species other than groundfish or crab.
These basic licensing requirements will
continue under the moratorium. For
example, a salmon troller who intends
to retain his bycatch of a moratorium
groundfish such as rockfish, would be
required to have a Federal fisheries
permit. Hence, bycatch amounts of a
moratorium species will be retainable.
The proposed rule provided for this by
requiring (for groundfish) either a
Federal fisheries permit or a moratorium
permit. As changed in the final rule,
both permits are required for vessels
targeting moratorium species, but only
the Federal fisheries permit is required
of exempt vessels. The effect is the
same, however.

Comment 8: The proposed
moratorium is necessary as an interim
measure to limit fishing capacity
pending the establishment of an
individual transferrable quota system
that will lead to a much-needed
reduction in fishing capacity and an end
to the dangerous and destructive race
for fish prevailing in the current open
access system.

Response: Comment noted. At its
meeting in June 1995, the Council
approved license limitation as the
recommended limited access system to
follow the moratorium. NMFS will
review that recommendation for
consistency with the Magnuson Act and
other applicable laws, and provide
opportunity for public comment.

Comment 9: The proposed
moratorium cuts out vessels that have a
substantial history of participation in
the crab fishery while allowing entry
into that fishery, and the fixed-gear
fishery for cod, a large number of
vessels with no history of participation.
The moratorium was designed to
prevent new entrants, and not cut out
past participants, while the Council
developed a long-range plan. Instead, it
has cut out vessels that relied on
previously published control date
notices. The revised moratorium ignores
the primary concern of NMFS in

disapproving the original proposal in
that the proposed crossover provisions
would allow a vessel with no prior
history in a moratorium fishery to enter
that fishery based on participation in a
different moratorium fishery. The
crossover provision would incorrectly
treat a vessel entering a fishery in which
it has never operated on par with a
vessel resuming operations in or re-
entering the same fishery. The crossover
provision would unfairly expand the
fishing privileges of one class of vessel
while restricting opportunity for
another. This ignores the “fair and
equitable” requirement of national
standard 4. Further, it ignores present
participation, historical fishing
practices, and the economics of the
fishery in violation of section 303(b)(6)
of the Magnuson Act. The analysis of
the proposed moratorium ignored the
fact that vessels that pioneered the
Bering Sea crab fishery have exited that
fishery because many crab stocks have
been depressed since the 1980’s.

Response: The moratorium was
designed to prevent new entrants into
the affected fisheries, but it also was
designed to prevent the re-entry of
historical vessels that had not
participated in one of these fisheries
within a reasonable period of time. The
Council and NMFS determined that
participation during the period January
1, 1988, through February 9, 1992, was
a reasonable period of time for a vessel
to qualify given the objective of the
moratorium. Providing for historical
vessels through a qualifying period that
begins on January 1, 1980, as originally
proposed, would have defeated the
objective of the moratorium by
qualifying a fleet substantially larger
than that operating in any one year. This
was one reason for NMFS’ disapproving
the original moratorium proposal. As
approved, the moratorium
implementing regulations would allow a
vessel that “pioneered” the BSAI Area
crab fishery in the early 1980’s to re-
enter that fishery if the vessel had made
a legal landing in any groundfish fishery
during the qualifying period with pot
gear. The vessel also could re-enter the
BSAI Area crab fishery if it had made
a legal landing in any groundfish fishery
during the qualifying period and also
made a legal landing in the BSAI Area
crab fishery during the period February
10, 1992, through December 11, 1994. If
this vessel made no legal landings of
BSAI Area crab during the period
January 1, 1988 through December 11,
1994, however, then it is arguably no
longer dependent on that fishery despite
its early history. The allowance of
certain vessels with no history in the
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BSAI Area crab fishery to enter that
fishery for the first time under the
moratorium provides limited flexibility
for vessels to move between the
groundfish and BSAI Area crab
fisheries. This flexibility is limited to
vessels using the same type of gear in
both fisheries (e.g., pot gear). This
limited crossover provision is fair and
equitable. Even though it provides
advantages to one group to the
detriment of another, it is justified in
terms of the objective of the moratorium
and the respective FMPs. The analysis
of the proposed moratorium includes
numbers of vessels that would be
affected by moratorium alternatives
with different qualifying periods.

Comment 10: The Alaska Board of
Fisheries adopted its crab pot limitation
to be consistent with the vessel lengths
described in the moratorium proposed
by the Council. Some vessel owners
may increase the length of their vessels
to carry more pots while maintaining
the moratorium qualification of their
vessels. The moratorium rule should
address this issue and clearly state that
such lengthening would not be allowed
under the moratorium.

Response: The moratorium rule relies
on the existing LOA definition in 50
CFR parts 672 and 675. That definition
states that the LOA of a vessel means
“the horizontal distance, rounded to the
nearest foot, between the foremost part
of the stem and the aftermost part of the
stern, excluding bowsprits, rudders,
outboard motor brackets, and similar
fittings or attachments.” If the LOA of
a vessel exceeds its maximum LOA,
then that vessel would be denied a
moratorium permit, or if a moratorium
permit were issued before the vessel
length was increased to exceed its
maximum LOA, then the permit would
be invalidated. The moratorium
regulations do not prohibit a vessel from
changing its LOA from its original
qualifying LOA, however, a vessel must
be equal to or less than its maximum
LOA to be issued or hold a valid
moratorium permit.

Comment 11: There was a lack of
public review and timely analysis
associated with the Council’s adoption
of the moratorium. The time allowed for
public comment on the proposed rule
was too restrictive and unnecessarily
abbreviated. Twenty days for public
comment on an issue as significant to
the fishery as is the moratorium is
unreasonable, especially when the
individual listed in the proposed rule
notice as the contact for further
information was absent from his NMFS
office for all but 3 days of the 20-day
public comment period. The
convenience of the public seems to have

been ignored. One letter requested
additional time in which to comment.

Response: NMFS determined that a
20-day public comment period on the
proposed rule was sufficient. The
moratorium proposal was a revision of
a previously published proposal (59 FR
28827, June 3, 1994) on which there was
a 45-day comment period. Further, the
moratorium proposal has been an issue
of public interest and expression ever
since the Council took its initial action
on itin June 1992. Ample time has been
provided for public comment on this
issue to the Council and to NMFS.
NMFS temporarily assigned another
individual, who also was familiar with
the moratorium proposed rule, to serve
in the absence of the individual listed
as the contact for further information.
Public queries about the proposed rule
to the contact phone number and
address during the comment period
were addressed.

Comment 12: Financial arrangements
should not be disrupted by allowing
moratorium qualifications to be
transferred without regard to the
legitimate interests of those who rely on
the value of the vessel, together with its
right to fish, in extending credit to the
vessel owner. The mandatory
requirements for an application for
transfer in proposed § 676.5(c) should
be amended to include consent of
mortgagees of record. There is precedent
in maritime law for requiring mortgagee
consent before action is taken that could
jeopardize the mortgagee’s interest in a
vessel. The addition of such a
requirement could be easily
administered by relying on U.S. Coast
Guard records and requiring an
applicant to provide a Coast Guard
certificate of ownership and consent of
any mortgagees of record with a transfer
application.

Response: The mortgagee’s interest in
a vessel could be protected by
including, in the mortgage agreement or
contract, a requirement that the vessel
owner secure the approval of the
mortgagee before transferring ownership
of the vessel or its moratorium
qualification to another person. The
regulatory burden of complying with the
moratorium qualification transfer
requirements will be lessened to the
extent that the mortgagee’s interest in
the vessel can be protected without
government intervention through a
private agreement.

Comment 13: The proposed qualifying
period neither provides for a fair and
equitable allocation of fishing
privileges, nor reasonably considers
present participation. The qualifying
period is based predominantly on
economic and social factors that existed

before June 1992 and ignores current
economic conditions. Investments and
participation that occurred in the
groundfish and crab fisheries in the past
3 years were legal and reasonable, but
are ignored by the qualifying period.
The qualifying period should be
modified to allow for present
participants to be included under the
moratorium.

Response: The Council and NMFS
have taken present participation into
account in establishing the qualifying
period. The initially proposed
qualifying period, January 1, 1980,
through February 9, 1992, would have
allowed an excessive number of vessels
to qualify. After disapproval of the
original moratorium proposal, the
Council revised the qualifying period to
January 1, 1988, through February 9,
1992. This change gave more weight to
the vessels participating in the latter
part of the original qualifying period. At
its meeting in September 1994, the
Council considered but chose not to
extend the qualifying period through
1993. The Council made clear that it
wanted to maintain its cutoff date of
February 9, 1992, and did not want to
reward persons who entered new
vessels into the fisheries after that date
by including them in the qualifying
period. The Council and NMFS
adequately notified the fishing industry
that the future fishing privileges of new
vessels entering the fisheries under
Council authority were at risk by control
date notices published September 5,
1990 (55 FR 36302), and June 21, 1993
(58 FR 33798), and the moratorium
proposed rule published June 3, 1994
(59 FR 28827). The participation of a
qualified vessel in a fishery that it did
not participate in before February 9,
1992, was acknowledged by the Council
in its revised moratorium proposal. This
provision allows, for example, a vessel
that qualified by participation in the
groundfish fishery before February 9,
1992, and between February 10, 1992,
and December 11, 1994, and that
crossed over into the BSAI Area crab
fishery, to continue access to the BSAI
Area crab fishery during the
moratorium. This crossover provision
takes into account the investment in
qualified vessels since February 9, 1992,
but does not allow for qualification of
vessels that began fishing for any
moratorium species for the first time
after that date.

One letter submitted after the close of
the comment period stated that the
vessel reconstruction provisions and the
maximum length overall provisions
amount to unlawful retroactive
rulemaking under a recent U.S.
Supreme Court decision, Bowen v.
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Georgetown University Hospital, 488
U.S. 204 (1988). NMFS disagrees. The
vessel reconstruction and length
provisions are not retroactive rules and
therefore are not governed by Bowen.

Classification

The Director, Alaska Region, NMFS,
has determined that Amendment 23 to
the FMP for the Groundfish Fishery of
the Bering Sea and Aleutian Islands
Area, Amendment 28 to the FMP for
Groundfish of the Gulf of Alaska, and
Amendment 4 to the FMP for
Commercial King and Tanner Crab
Fisheries in the Bering Sea and Aleutian
Islands Area are necessary for the
conservation and management of the
BSAI groundfish and crab fisheries and
the GOA groundfish fisheries and are
consistent with the national standards,
other provisions of the Magnuson Act,
and other applicable laws.

The Council prepared a final
regulatory flexibility analysis as part of
the regulatory impact review, which
indicates that this rule could have a
significant economic impact on a
substantial number of small entities. A
summary of this determination is
included in the proposed rule (60 FR
25677, May 12, 1995). A copy of the EA/
RIR/FRFA may be obtained (see
ADDRESSES).

This rule involves collection-of-
information requirements subject to the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.) that have been approved by
the Office of Management and Budget
(OMB) (OMB control number 0648—
0206). This approval expires April 30,
1997. The revised moratorium proposal
would affect fewer vessels. Therefore,
the paperwork burden would be
somewhat less than originally estimated
for the original collection-of-information
request. The public paperwork burden
for this collection is estimated to
average 3.33 hours per response,
including the time needed for reviewing
instructions, gathering and maintaining
the data needed, and completing and
reviewing the collection of information
that pertains to permit, appeals, and
transfer applications. Send comments
regarding this paperwork burden or any
other aspect of the data requirements,
including suggestions for reducing the
burden, to NMFS (see ADDRESSES) and
to the Office of Management and
Budget, Paperwork Reduction Project
(0648-0206), Washington, DC, 20503
(ATTN: NOAA Desk Officer).

This action has been determined to be
not significant for purposes of E.O.
12866.

List of Subjects
50 CFR Part 671

Fisheries, Fishing, Reporting and
recordkeeping requirements.

50 CFR Parts 672, 675, and 677

Fisheries, Reporting and
recordkeeping requirements.

50 CFR Part 676

Alaska, Fisheries, Reporting and
recordkeeping requirements.

Dated: July 31, 1995.
Gary Matlock,
Program Management Officer, National
Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR parts 671, 672, 675,
676, and 677 are amended as follows:

PART 671—KING AND TANNER CRAB
FISHERIES OF THE BERING SEA AND
ALEUTIAN ISLANDS

1. The authority citation for 50 CFR
part 671 continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2. Effective September 11, 1995,
§671.2 is amended by adding the
definitions for “King crab” and “Tanner
crab”, in alphabetical order, to read as
follows:

§671.2 Definitions.

* * * * *

King crab means red king crab,
Paralithodes camtschatica; blue king
crab, P. platypus; or brown (or golden)
king crab, Lithodes aequispina; scarlet
(or deep sea) king crab, L. couesi.

* * * * *

Tanner crab means Chionoecetes
bairdi; snow crab, C. opilio; grooved
Tanner crab, C. tanneri; triangle Tanner
crab, C. angulatus; or any hybrid of
these Tanner crab species.

3. Effective September 11, 1995,
8671.3 is added to read as follows:

§671.3 Relation to other laws.

(a) Foreign fishing. Regulations
governing foreign fishing for groundfish
in the Gulf of Alaska are set forth at
§611.92 of this chapter. Regulations
governing foreign fishing for groundfish
in the Bering Sea and Aleutian Islands
management area are set forth at
§611.93 of this chapter.

(b) King and Tanner crab. Regulations
governing the conservation and
management of king and Tanner crab
also are found in the Alaska
Administrative Code at title 5, chapters
34, 35, and 39.

(c) Halibut fishing. Regulations
governing the conservation and
management of Pacific halibut are set

forth at part 301 of this title and part 676
of this chapter.

(d) Domestic fishing for groundfish.
Regulations governing the conservation
and management of groundfish in the
EEZ of the Gulf of Alaska and in the
Bering Sea and Aleutian Islands
management area are set forth at parts
620, 672, 675, and 676 of this chapter.

(e) Limited access. Regulations
governing access to commercial fishery
resources are set forth at part 676 of this
chapter.

(f) Marine mammals. Regulations
governing exemption permits and the
recordkeeping and reporting of the
incidental take of marine mammals are
set forth at 8 216.24 and part 229 of this
title.

(9) Research plan. Regulations
governing elements of the North Pacific
Fisheries Research Plan are set forth at
part 677 of this chapter.

4. Effective January 1, 1996, through
December 31, 1998, §671.4 is revised to
read as follows:

§671.4 Permits.

(a) All processors of Bering Sea and
Aleutian Islands area king and Tanner
crab must comply with the permit
requirements of 8§ 677.4 of this chapter.

(b) In addition to any other permits
that may be required by Federal or state
regulations, a moratorium permit may
be required by part 676 of this chapter
for a vessel of the United States if the
vessel is used to catch and retain king
or Tanner crab in the Bering Sea and
Aleutian Islands Area.

PART 672—GROUNDFISH OF THE
GULF OF ALASKA

5. The authority citation for 50 CFR
part 672 continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

6. Effective September 11, 1995,
through December 31, 1995, §672.3,
paragraph (f) is added to read as follows:

§672.3 Relation to other laws.
* * * * *

(f) Crab fishing. Regulations governing
the conservation and management of
king and Tanner crab in the Bering Sea
and Aleutian Islands Area are set forth
at parts 671 and 676 of this chapter, and
in the Alaska Administrative Code at
title 5, chapters 34, 35, and 39.

7. Effective January 1, 1996, through
December 31, 1998, §672.4, paragraphs
(a) and (b)(1) introductory text are
revised, and paragraph (k) is added to
read as follows:

§672.4 Permits.

(a) General. No vessel of the United
States may be used to fish for
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groundfish in the Gulf of Alaska unless
the owner first obtains a Federal
fisheries permit for the vessel issued
under this part. The owner of such
vessel must renew the Federal fisheries
permit annually. Federal fisheries
permits are issued without charge.

(b) Application. (1) The vessel permit
required under paragraph (a) of this
section may be obtained or renewed by
submitting to the Regional Director a
written application containing the
following information:

* * * * *

(k) Moratorium permit. In addition to
the Federal fisheries permit required by
paragraph (a) of this section and any
other permits that may be required by
Federal or state regulations, a
moratorium permit may be required by
part 676 of this chapter for a vessel of
the United States if the vessel is used to
conduct directed fishing for moratorium
groundfish species, as defined at §676.2
of this chapter, in the Gulf of Alaska.

PART 675—GROUNDFISH OF THE
BERING SEA AND ALEUTIAN ISLANDS
AREA

8. The authority citation for 50 CFR
part 675 continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

9. Effective September 11, 1995,
through December 31, 1995, §675.3,
paragraph (f) is added to read as follows:

8§675.3 Relation to other laws.
* * * * *

(f) Crab fishing. Regulations governing
the conservation and management of
king and Tanner crab in the Bering Sea
and Aleutian Islands Area are set forth
at parts 671 and 676 of this chapter, and
in the Alaska Administrative Code at
title 5, chapters 34, 35, and 39.

10. Effective January 1, 1996, through
December 31, 1998, § 675.4, paragraphs
(a) and (b)(1) introductory text are
revised, and paragraph (k) is added to
read as follows:

§675.4 Permits.

(a) General. No vessel of the United
States may be used to fish for
groundfish in the Bering Sea and
Aleutian Islands management area
unless the owner first obtains a Federal
fisheries permit for the vessel issued
under this part. The owner of such
vessel must renew the Federal fisheries
permit annually. Federal fisheries
permits are issued without charge.

(b) Application. (1) The vessel permit
required under paragraph (a) of this
section may be obtained or renewed by
submitting to the Regional Director a

written application containing the
following information:
* * * * *

(k) Moratorium permit. In addition to
the Federal fisheries permit required by
paragraph (a) of this section and any
other permits that may be required by
Federal or state regulations, a
moratorium permit may be required by
part 676 of this chapter for a vessel of
the United States if the vessel is used to
conduct directed fishing for moratorium
groundfish species, as defined at §676.2
of this chapter, in the Bering Sea and
Aleutian Islands management area.

PART 676—LIMITED ACCESS
MANAGEMENT OF FEDERAL
FISHERIES IN AND OFF ALASKA

11. The authority citation for part 676
continues to read as follows:

Authority: 16 U.S.C. 773 et seq. and 1801
et seq.

12. Subpart A is amended by adding
88676.1, 676.2 676.5, and 676.6
effective September 11, 1995, through
December 31, 1998 and §8676.3 and
676.4 are effective January 1, 1996
through December 31, 1998, to read as
follows:

Subpart A—Moratorium on Entry

Sec.

676.1 Purpose and scope.

676.2 Definitions.

676.3 Moratorium permits.

676.4 Transfer of moratorium qualification;
lost or destroyed vessels; reconstructed
vessels.

676.5 Procedures.

676.6 Prohibitions.

676.7-676.9 [Reserved]

Subpart A—Moratorium on Entry

§676.1 Purpose and scope.

The sections of this subpart are
effective from September 11, 1995,
through December 31, 1998, unless
otherwise noted. This subpart
implements a moratorium on the entry
of new vessels in the commercial
fisheries for groundfish in the Gulf of
Alaska and Bering Sea and Aleutian
Islands management area and in the
commercial fisheries for king and
Tanner crabs in the Bering Sea and
Aleutian Islands Area.

§676.2 Definitions.

In addition to the terms in the
Magnuson Act and in parts 620, 671,
672, and 675 of this chapter, the terms
in this subpart have the following
meanings:

Bering Sea and Aleutian Islands Area
means, with respect to moratorium crab
species, the area over which the United
States exercises exclusive fishery

management authority as defined at part
671 of this chapter.

Bering Sea and Aleutian Islands
management area means, with respect
to moratorium groundfish species, the
area over which the United States
exercises exclusive fishery management
authority as defined at part 675 of this
chapter.

Catcher/processor vessel means a
vessel that can be used as a catcher
vessel and that can process or prepare
fish to render it suitable for human
consumption, industrial use, or long-
term storage, including, but not limited
to, cooking, canning, smoking, salting,
drying, freezing, and rendering into
meal or oil, but not including heading
and gutting unless additional
preparation is done.

Catcher vessel means, with respect to
moratorium groundfish species, a
catcher vessel as defined at parts 672
and 675 of this chapter, or, with respect
to moratorium crab species, a vessel that
is used to catch, take, or harvest
moratorium crab species that are
retained on board as fresh fish product
at any time.

Directed fishing means, with respect
to moratorium groundfish species,
directed fishing as defined at parts 672
and 675 of this chapter, or, with respect
to moratorium crab species, the catching
and retaining of any moratorium crab
species.

Gulf of Alaska means, with respect to
moratorium groundfish species, the area
over which the United States exercises
exclusive fishery management authority
as defined at part 672 of this chapter.

Legal landing means any amount of a
moratorium species that was or is
landed in compliance with Federal and
state commercial fishing regulations in
effect at the time of the landing.

LOA means length overall as defined
at parts 672 and 675 of this chapter.

Lost or destroyed vessel means a
vessel that has sunk at sea or has been
destroyed by fire or other accident and
has been reported to the U.S. Coast
Guard on U.S. Coast Guard Form 2692,
Report of Marine Casualty.

Maximum LOA with respect to a
vessel’s eligibility for a moratorium
permit means:

(1) Except for a vessel under
reconstruction on June 24, 1992, if the
original qualifying LOA is less than 125
ft (38.1 m) LOA, 1.2 times the original
qualifying LOA or 125 ft (38.1 m),
whichever is less;

(2) Except for a vessel under
reconstruction on June 24, 1992, if the
original qualifying LOA is equal to or
greater than 125 ft (38.1 m), the original
qualifying LOA; and
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(3) For an original qualifying vessel
under reconstruction on June 24, 1992,
the LOA on the date reconstruction was
completed, provided that maximum
LOA is certified under § 676.4(g).

Moratorium crab species means
species of king or Tanner crabs
harvested in the Bering Sea and
Aleutian Islands Area, the commercial
fishing for which is governed by part
671 of this chapter.

Moratorium groundfish species means
species of groundfish, except sablefish
caught with fixed gear as defined at
§676.11, harvested in the Gulf of Alaska
or harvested in the Bering Sea and
Aleutian Islands management area, the
commercial fishing for which is
governed by parts 672 and 675 of this
chapter, respectively.

Moratorium qualification means a
transferable prerequisite for a
moratorium permit.

Moratorium species means any
moratorium crab species or moratorium
groundfish species.

Original qualifying LOA means the
LOA of the original qualifying vessel on
June 24, 1992.

Original qualifying vessel means a
vessel that made a legal landing during
the qualifying period.

Person means any individual who is
a citizen of the United States or any
United States corporation, partnership,
association, or other entity (or its
successor in interest), whether or not
organized or existing under the laws of
any state.

Qualifying period means from January
1, 1988, through February 9, 1992.

Reconstruction means a change in the
LOA of the vessel from its original
qualifying LOA.

Regional Director means the Director,
Alaska Region, NMFS, or an individual
to whom the Regional Director has
delegated authority.

§676.3 Moratorium permits.

This section is effective from January
1, 1996, through December 31, 1998.

(a) General requirement. Except as
provided under paragraph (b) of this
section, any vessel used to catch and
retain any moratorium crab species or to
conduct directed fishing for any
moratorium groundfish species must
have a valid moratorium permit issued
for that vessel under this part on board
the vessel at all times it is engaged in
fishing activities. The term of the
moratorium permit is for the duration of
the moratorium unless otherwise
specified.

(1) A moratorium permit issued under
this part is valid only if:

(i) The vessel’s LOA does not exceed
its maximum LOA;

(ii) The vessel’s moratorium
qualification has not been transferred;

(iii) The permit has not been revoked
or suspended under 15 CFR part 904
(Civil Procedures);

(iv) The permit is endorsed for all gear
types on board the vessel; and

(v) The permit’s term covers the
fishing year in which the vessel is
fishing.

(2) A moratorium permit must be
presented for inspection upon the
request of any authorized officer.

(b) Moratorium exempt vessels. A
moratorium exempt vessel is not subject
to the moratorium permit requirement
of paragraph (a) of this section and is
not eligible for a moratorium permit. A
moratorium exempt vessel may catch
and retain moratorium species provided
it complies with the permit
requirements of the State of Alaska with
respect to moratorium crab species,
Federal permit requirements at parts
672 and 675 of this chapter with respect
to moratorium groundfish species, and
other applicable Federal and State of
Alaska regulations. A moratorium
exempt vessel is a vessel in any of the
following categories:

(1) Vessels other than catcher vessels
or catcher/processor vessels;

(2) Catcher vessels or catcher/
processor vessels less than or equal to
26 ft (7.9 m) LOA that conduct directed
fishing for groundfish in the Gulf of
Alaska;

(3) Catcher vessels or catcher/
processor vessels less than or equal to
32 ft (9.8 m) LOA that catch and retain
moratorium crab species in the Bering
Sea and Aleutian Islands Area or that
conduct directed fishing for moratorium
groundfish species in the Bering Sea
and Aleutian Islands management area;

(4) Catcher vessels or catcher/
processor vessels that are fishing for IFQ
halibut, IFQ sablefish, or halibut or
sablefish under the Western Alaska
Community Development Quota
Program in accordance with regulations
at subparts B and C of this part and that
are not directed fishing for any
moratorium species; or

(5) Catcher vessels or catcher/
processor vessels less than or equal to
125 ft (38.1 m) LOA that after November
18, 1992, are specifically constructed for
and used in accordance with a
Community Development Plan
approved under § 675.27 of this chapter,
and are designed and equipped to meet
specific needs that are described in the
Community Development Plan.

(c) Moratorium qualification. A vessel
has moratorium qualification if the
vessel is an original qualifying vessel, is
not a moratorium exempt vessel under
paragraph (b) of this section, and its

moratorium qualification has not been
transferred. A vessel also has
moratorium qualification if it receives a
valid moratorium qualification through
a transfer approved by the Regional
Director under §676.4 and that
moratorium qualification is not
subsequently transferred.

(d) Moratorium permit endorsements.
A moratorium permit will be endorsed
for one or more fishery-specific gear
type(s) in accordance with the
endorsement criteria of paragraph (e) of
this section. A fishery-specific gear type
endorsement authorizes the use by the
vessel of that gear type in the specified
fisheries. Fishing gear requirements for
the Bering Sea and Aleutian Islands
Area crab fisheries as set forth in the
Alaska Administrative Code at title 5,
chapters 34 and 35; and fishing gear
requirements for the Gulf of Alaska and
the Bering Sea and Aleutian Islands
management area groundfish fisheries
are set forth at parts 672 and 675 of this
chapter. A moratorium permit may be
endorsed for any one or a combination
of the following fishing gear types:

(1) Trawl, which includes pelagic and
nonpelagic trawl gear;

(2) Pot, which includes longline pot
and pot-and-line gear; and

(3) Hook, which includes hook-and-
line and jig gear.

(e) Gear endorsement criteria. For
purposes of this paragraph, from
January 1, 1988, through February 9,
1992, is “period 1,” and from February
10, 1992, through December 11, 1994, is
“period 2.” Fishery-specific gear type
endorsement(s) will be based on the
following criteria:

(1) Crab fisheries/pot gear
endorsement. A moratorium permit for
a vessel may be endorsed for crab
fisheries/pot gear if the vessel:

(i) Made a legal landing of a
moratorium crab species in period 1;

(ii) Made a legal landing of a
moratorium groundfish species with any
authorized fishing gear in period 1, and,
in period 2, made a legal landing of a
moratorium crab species; or

(iii) Made a legal landing of
moratorium groundfish in period 1 with
pot gear.

(2) Groundfish fisheries/trawl gear
endorsement. A moratorium permit may
be endorsed for groundfish fisheries/
trawl gear if the vessel:

(i) Made a legal landing of a
moratorium groundfish species with any
authorized fishing gear in period 1; or

(i) Made a legal landing of a
moratorium crab species in period 1,
and, in period 2, made a legal landing
of a moratorium groundfish species
using trawl gear.
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(3) Groundfish fisheries/pot gear
endorsement. A moratorium permit may
be endorsed for groundfish fisheries/pot
gear if the vessel:

(i) Made a legal landing of a
moratorium groundfish species with any
authorized fishing gear in period 1; or

(ii) Made a legal landing of a
moratorium crab species in period 1.

(4) Groundfish fisheries/hook gear
endorsement. A moratorium permit may
be endorsed for groundfish fisheries/
hook gear if the vessel:

(i) Made a legal landing of a
moratorium groundfish species with any
authorized fishing gear in period 1; or

(ii) Made a legal landing of a
moratorium crab species in period 1,
and, in period 2, made a legal landing
of a moratorium groundfish species
using hook gear.

8§676.4 Transfer of moratorium
qualification; lost or destroyed vessels;
reconstructed vessels.

This section is effective from January
1, 1996, through December 31, 1998.

(a) General. A transfer of a vessel’s
moratorium qualification must be
approved by the Regional Director
before a moratorium permit may be
issued for the vessel to which the
qualification is transferred. A
moratorium permit is not transferrable
or assignable. A fishery-specific gear
type endorsement(s) is not severable
from an endorsed permit. A transfer of
moratorium qualification will not be
approved by the Regional Director
unless:

(1) A complete transfer application
that satisfies all requirements specified
at §676.5 is submitted;

(2) The LOA of the vessel to which
the moratorium qualification is
transferred does not exceed the
maximum LOA of the original
qualifying vessel; and

(3) The moratorium permit associated
with the moratorium qualification is not
revoked or suspended.

(b) Vessels lost or destroyed in 1988.
The moratorium qualification of a vessel
that was lost or destroyed before January
1, 1989, may not be transferred to
another vessel and is not valid for
purposes of issuing a moratorium
permit for that vessel, if salvaged, unless
salvage began on or before June 24,
1992, and the LOA of the salvaged
vessel does not exceed its maximum
LOA. The moratorium qualification of
such a vessel is not valid for purposes
of issuing a moratorium permit for 1998
unless that vessel is used to make a legal
landing of a moratorium species from
January 1, 1996 through December 31,
1997.

(c) Vessels lost or destroyed from 1989
through 1995. The moratorium

qualification of any vessel that was lost
or destroyed on or after January 1, 1989,
but before January 1, 1996, is valid for
purposes of issuing a moratorium
permit for that vessel, if salvaged,
regardless of when salvage began
provided that the vessel has not already
been replaced and the LOA of the
salvaged vessel does not exceed its
maximum LOA. The moratorium
qualification of any vessel that was lost
or destroyed on or after January 1, 1989,
but before January 1, 1996, may be
transferred to another vessel provided
the LOA of that vessel does not exceed
the maximum LOA of the original
qualifying vessel. The moratorium
qualification of such a vessel is not
valid for purposes of issuing a
moratorium permit for 1998 unless that
vessel is used to make a legal landing of
a moratorium species from January 1,
1996 through December 31, 1997.

(d) Vessels lost or destroyed after
1995. The moratorium qualification of
any vessel that was lost or destroyed on
or after January 1, 1996, is valid for
purposes of issuing a moratorium
permit for that vessel, if salvaged,
regardless of when salvage began
provided that the vessel has not already
been replaced and the LOA of the
salvaged vessel does not exceed its
maximum LOA. The moratorium
qualification of any vessel that is lost or
destroyed on or after January 1, 1996,
may be transferred to another vessel
providing the LOA of that vessel does
not exceed the maximum LOA of the
original qualifying vessel.

(e) Reconstruction. The moratorium
qualification of a vessel is not valid for
purposes of issuing a moratorium
permit if, after June 23, 1992,
reconstruction is initiated that results in
increasing the LOA of the vessel to
exceed the maximum LOA of the
original qualifying vessel. For a vessel
whose reconstruction began before June
24,1992, and was completed after June
24,1992, the maximum LOA is the LOA
on the date reconstruction was
completed provided the owner files an
application for transfer and the Regional
Director certifies that maximum LOA
and approves the transfer based on
information concerning the LOA of the
reconstructed vessel submitted under
§676.5(d)(6).

8§676.5 Procedures.

(a) General. An application for a
moratorium permit may be requested
from the Restricted Access Management
Division, Alaska Region, NMFS, P.O.
Box 21668, Juneau, AK 99802-1668.
Requests may be made by telephone by
calling 907-586—-7202 or 800—304—-4846.

(b) Application for permit. With
respect to any vessel of the United
States, a moratorium permit will be
issued to the owner of the vessel at the
time of the permit application, and who
has submitted, to the address in
paragraph (a) of this section, a complete
moratorium permit application that is
subsequently approved by the Regional
Director. A complete application for a
moratorium permit must include the
following information for each vessel:

(1) Name of the vessel, state
registration number of the vessel and,
the U.S. Coast Guard documentation
number of the vessel, if any;

(2) Name(s), business address(es), and
telephone and fax numbers of the owner
of the vessel,

(3) Name of the managing company;

(4) Valid documentation of the
vessel’s moratorium qualification if
requested by the Regional Director due
to an absence of landings records for the
vessel from January 1, 1988, through
February 9, 1992;

(5) Reliable documentation of the
vessel’s original qualifying LOA if
requested by the Regional Director, such
as a vessel survey, builder’s plan, state
or Federal registration certificate,
fishing permit records, or other reliable
and probative documents that clearly
identify the vessel and its LOA, and are
dated before June 24, 1992;

(6) Specification of the fishing gear(s)
used from January 1, 1988, through
February 9, 1992, and (if necessary) the
fishing gear(s) used from February 10,
1992, through December 11, 1994;

(7) Specification of the vessel as either
a catcher vessel or a catcher/processor
vessel,

(8) If applicable, transfer
authorization if a permit request is
based on transfer of moratorium
qualification pursuant to paragraph (c)
of this section; and

(9) Signature of the person who is the
owner of the vessel or the person who
is responsible for representing the vessel
owner.

(c) Moratorium permit issuance. The
owner of a vessel of the United States
that has moratorium qualification will
be issued a moratorium permit upon
application if the vessel’s LOA does not
exceed its maximum LOA.

(d) Application for approval of a
moratorium qualification transfer. An
application for approval of a transfer of
moratorium qualification must be
completed and the transfer approved by
the Regional Director before an
application for a moratorium permit
based on that transfer can be approved.
An application for approval of a transfer
and an application for a moratorium
permit may be submitted
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simultaneously. A complete application
for approval of transfer must include the
following information as applicable for
each vessel involved in the transfer of
moratorium qualification:

(1) Name(s), business address(es), and
telephone and fax numbers of the
applicant(s) (including the owners of
the moratorium qualification that is to
be or was transferred and the person
who is to receive or received the
transferred moratorium qualification);

(2) Name of the vessel whose
moratorium qualification is to be or was
transferred and the name of the vessel
that would receive or received the
transferred moratorium qualification (if
any), the state registration number of
each vessel and, if documented, the U.S.
Coast Guard documentation number of
each vessel;

(3) The original qualifying LOA of the
vessel whose moratorium qualification
is to be or was transferred, its current
LOA, and its maximum LOA;

(4) The LOA of the vessel that would
receive or received the transferred
moratorium qualification and
documentation of that LOA by a current
vessel survey or other reliable and
probative document;

(5) A legible copy of a contract or
agreement specifying the vessel or
person from which moratorium
qualification is to be or is transferred,
the date of the transfer agreement,
names and signatures of all current
owner(s) of the vessel whose
moratorium qualification is to be or was
transferred, and names and signatures of
all current owner(s) of the moratorium
qualification that is to be or was
transferred;

(6) With regard to vessel
reconstruction:

(i) A legible copy of written contracts
or written agreements with the firm that
performed reconstruction of the vessel
and that relate to that reconstruction;

(i) An affidavit signed by the vessel
owner(s) and the owner/manager of the
firm that performed the vessel
reconstruction specifying the beginning
and ending dates of the reconstruction;
and

(iii) An affidavit signed by the vessel
owner(s) specifying the LOA of the
reconstructed vessel;

(7) With regard to vessels lost or
destroyed, a copy of U.S. Coast Guard
Form 2692, Report of Marine Casualty;
and

(8) Signatures of the persons from
whom moratorium qualification would
be transferred or their representative,
and the persons who would receive the
transferred moratorium qualification or
their representative, unless NMFS
determines that the signatures provided
under paragraph (d)(5) of this section
satisfy this requirement.

(e) Appeal. (1) The Chief, Restricted
Access Management Division, Alaska
Region, NMFS, will issue an initial
administrative determination to each
applicant who is denied a moratorium
permit by that official. An initial
administrative determination may be
appealed by the applicant in accordance
with §676.25. The initial administrative
determination will be the final agency
action if a written appeal is not received
by the Chief, Restricted Access
Management Division, Alaska Region,
NMPFS, within the period specified at
§676.25(d).

(2) An initial administrative
determination that denies an
application for a moratorium permit
must authorize the affected vessel to
catch and retain moratorium crab or
moratorium groundfish species with the
type of fishing gear specified on the
application. The authorization expires
on the effective date of the final agency
action relating to the application.

(3) An administrative determination
denying approval of the transfer of a
moratorium qualification and/or
denying the issuance of a moratorium
permit based on that moratorium
qualification is the final agency action
for purposes of judicial review.

§676.6 Prohibitions.

In addition to the prohibitions
specified in 88620.7, 672.7, 675.7, and
676.16 of this chapter, it is unlawful for
any person to:

(a) Submit false or inaccurate
information on a moratorium permit
application or application to transfer
moratorium qualification;

(b) Alter, erase, or mutilate any
moratorium permit;

(c) Catch and retain a moratorium
species with a vessel that has a LOA
greater than the maximum LOA for the
vessel,;

(d) Catch and retain a moratorium
species with a vessel that has received
an unauthorized transfer of moratorium
qualification;

(e) Catch and retain moratorium crab
species or conduct directed fishing for
any moratorium groundfish species with
a vessel that has not been issued a valid
moratorium permit, unless the vessel is
lawfully conducting directed fishing for
sablefish under subparts B and C of this
part;

(f) Catch and retain moratorium crab
species or conduct directed fishing for
any moratorium groundfish species with
a vessel that does not have a valid
moratorium permit on board, unless the
vessel is lawfully conducting directed
fishing for sablefish under subparts B
and C of this part; and

(9) Violate any other provision of
subpart A of this part.

88676.7-676.9 [Reserved]

PART 677—NORTH PACIFIC
FISHERIES RESEARCH PLAN

13. The authority citation for part 677
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

14. Effective September 11, 1995,
Figure 1 to part 677, Federal Processor
Permit Application (Form FPP-1), is
removed and reserved.

15. Effective September 11, 1995,
§677.4(b) introductory text is revised as
follows:

§677.4 Permits.

* * * * *

(b) Application. The permit required
under paragraph (a) of this section may
be obtained or renewed by submitting to
the Regional Director a completed
Federal Processor Permit Application
for each vessel or processor containing

the following information:
* * * * *

[FR Doc. 95-19344 Filed 8—7-95; 10:19 am]
BILLING CODE 3510-22-F
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FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 327
RIN 3064-AB65
Assessments

AGENCY: Federal Deposit Insurance
Corporation.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Deposit
Insurance Corporation (FDIC) is
proposing to amend its regulation on
assessments in three ways. First, the
FDIC proposes to delay the collection
date for the first quarterly assessment
payment that insured institutions must
make for the first semiannual period of
each year (first payment). Under the
existing regulation, the collection date
for this payment is December 30 of the
prior year. The FDIC proposes to change
the collection date to the first business
day following January 1. Second, the
FDIC proposes to give insured
institutions the option of prepaying the
first quarterly payment during the prior
December. Institutions could prepay the
amount of the first payment or twice
that amount (an approximation of the
entire amount due for the upcoming
semiannual period). The FDIC’s purpose
in making these first two changes is to
relieve certain institutions of the
regulatory burden of having to make an
extra assessment payment in 1995,
while at the same time affording
flexibility to other institutions to make
such a payment if they should so desire.
Third, the FDIC proposes to replace the
interest rate to be applied to
underpayments and overpayments of
assessments with a new, more sensitive
rate derived from the 3-month Treasury
bill discount rate. The current standard
rapidly becomes obsolete in volatile
interest-rate markets; the proposed
standard would be more sensitive to
current market conditions.

DATES: Written comments must be

received by the FDIC on or before
September 11, 1995.

ADDRESSES: Written comments shall be
addressed to Office of the Executive
Secretary, Federal Deposit Insurance
Corporation, 550 17th Street NW.,
Washington, D.C. 20429. Comments
may be hand delivered to Room F-402,
1776 F Street NW., Washington, D.C.
20429, on business days between 8:30
a.m. and 5:00 p.m. [Fax number:
(202)898-3838; Internet address:
comments@fdic.gov] Comments will be
available for inspection at the FDIC’s
Reading Room, Room 7118, 550 17th
Street NW., Washington, D.C., between
9:00 a.m. and 4:30 p.m. on business
days.

FOR FURTHER INFORMATION CONTACT:
Allan Long, Assistant Director, Treasury
Branch, Division of Finance (703) 516—
5546; Claude A. Rollin, Senior Counsel,
Legal Division (202) 898-3985; or Jules
Bernard, Counsel, Legal Division, (202)
898-3731; Federal Deposit Insurance
Corporation, Washington, D. C. 20429.

SUPPLEMENTARY INFORMATION:
A. Background
1. The Payment Schedule

On December 20, 1994, the FDIC
adopted a new procedure for the
collection of deposit insurance
assessments. See 59 FR 67153
(December 29, 1994). The new
procedure became effective April 1,
1995. It applies to the second
semiannual assessment period of 1995
(beginning July 1, 1995) and thereafter.

The FDIC collects assessment
payments on a quarterly basis, by means
of FDIC-originated direct debits through
the Automated Clearing House network.
The collection dates for the first
semiannual period (January through
June) of any given year are December 30
of the prior year and March 30 of the
current year. The collection dates for the
second semiannual period (July through
December) are June 30 and September
30.

Thirty days prior to each collection
date, the FDIC provides to each
institution an invoice showing the
amount that the institution must pay.
The FDIC prepares the invoice from data
that the institution has reported in its
report of condition for the previous
quarter.

Under this schedule, the first
quarterly payment for the first
semiannual period of a given year is
collected during the prior year. The

procedure is as follows: The institution
determines its deposits on September 30
of the prior year, uses the information
to prepare its report of condition, and
files the report of condition by October
30. The FDIC uses the report of
condition to prepare an invoice for the
institution, and provides the invoice to
the institution by November 30. The
FDIC collects the payment by a direct
debit on December 30. If December 30
falls on a weekend or holiday, the FDIC
collects the payment on the previous
business day.

Before adopting the new quarterly-
collection procedure, the FDIC issued it
as a proposed rule, and asked for public
comment. 59 FR 29965 (June 10, 1994).
The FDIC received 51 comment letters.

Two respondents pointed out that the
FDIC’s payment schedule would result
in an anomaly in 1995. Institutions
would pay their full semiannual
assessment for the first semiannual
period in 1995 in January, in accordance
with the assessment regulations then in
effect. Institutions would also pay both
quarterly payments for the second
semiannual period in 1995 (one at the
end of June; the other at the end of
September). Then they would make one
further payment in 1995: the first
payment for 1996. In effect, they would
pay assessments for 5 quarters in 1995.

These commenters asked the FDIC to
move the collection date for the first
payment for 1996 from December 30,
1995, to January, 1996. In response, the
FDIC looked into the issue further.

As aresult of its inquiry, the FDIC
determined that relatively few
institutions would be adversely affected,
and decided to retain the December
collection date. The FDIC recognized
that a December 1995 collection date
could present a one-time problem for
some institutions. But the FDIC
concluded that this situation was a by-
product of the shift from a semiannual
to a quarterly collection procedure, and
would not involve an “extra”
assessment payment. 59 FR 67157. The
FDIC further observed that this timing
issue would adversely affect only
institutions that use cash-basis
accounting. Finally, the FDIC pointed
out that the commenters’ recommended
solution—moving the December
collection date to January—would not
cure the problem if adopted only for a
single year: the problem would recur in
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1996. A permanent change in the
collection date would be required. Id.

Shortly after the new system was
adopted, however, the FDIC began to
receive information suggesting that
more institutions would be adversely
affected by the December collection date
than was initially thought. Moreover,
the Independent Bankers Association of
America (IBAA) issued a letter to the
FDIC requesting the FDIC to reconsider
the issue in light of the December
collection date’s effect on cash-basis
institutions. The FDIC’s Board of
Directors considers that it is appropriate
to regard the IBAA’s request as a
“petition for the amendment of a
regulation’ within the meaning of the
FDIC’s policy statement *‘Development
and Review of FDIC Rules and
Regulations,” 2 FED. DEPOSIT INS.
CORP. LAWS, REGULATIONS,
RELATED ACTS 5057 (1984).

Accordingly, FDIC has decided to
propose, for public comment, certain
changes in the quarterly collection
schedule. The proposed changes would
take effect upon publication in the
Federal Register.

2. Interest on Underpaid and Overpaid
Assessments

The FDIC pays interest on amounts
that insured institutions overpay on
their assessments, and charges interest
on amounts by which insured
institutions underpay their assessments.
The interest rate is the same in either
case: namely, the United States Treasury
Department’s current value of funds rate
which is issued under the Treasury
Fiscal Requirements Manual (TFRM
rate) and published in the Federal
Register. See 12 CFR 327.7(b).

The TFRM rate is based on aged data,
and quickly becomes obsolete in volatile
interest-rate markets. For example, the
rate set for January through June, 1995,
was based on the average rate data from
October, 1993, through September,
1994. The practical consequence was
that the TFRM rate for the January-to-
June period in 1995 was 3% per annum,
when the actual market rate at that time
was over 5% per annum.

The FDIC is proposing to replace the
TFRM rate with a rate keyed to the 3-
month Treasury bill discount rate. The
new rate would take effect on January 1,
1996.

B. The Proposed Amendment
1. The Payment Schedule

a. Delaying the Collection Date for First
Payments

The proposed rule would change the
collection date for the first quarterly
payment for the first semiannual period

of each year (first payment). Under the
present regulation, the collection date is
December 30 of the prior year. The
proposed rule would delay the
collection date to the first business day
following January 1. Accordingly, every
institution would ordinarily make its
first payment on that date.

No other aspect of the collection
procedure would be altered: there
would be no change in the amount of
the assessment due, and there would be
no change in the other collection dates.

The proposal is designed to protect
cash-basis institutions against the
adverse consequences of having to make
an extra assessment payment during
1995. The remedy is necessarily a
continuing one. Accordingly, the FDIC
considers that it is appropriate to make
the change in the collection date
permanent.

The FDIC believes that the delay in
the collection date confers a financial
benefit to institutions, because they may
earn additional interest on the funds
they retain for the additional time. The
FDIC does not consider that it is
appropriate to give a benefit of this kind
to some institutions but not others,
however. Accordingly, the FDIC
proposes to delay the collection date for
all institutions, not just for cash-basis
institutions.

The FDIC further believes that most
institutions have already prepared to
comply with the direct-debit
procedures, and would suffer no
procedural disadvantage from the
proposed delay in the collection date.
The FDIC would collect the January 1
payment in the same manner as under
the existing regulation.

b. Prepaying First Payments

The FDIC recognizes, however, that
some institutions may prefer the
existing payment schedule,
notwithstanding the fact that they
would be making five payments during
1995. The proposed rule accommodates
these institutions. Under the proposed
rule, an institution would be able to
elect to prepay its first payment for any
year.

The FDIC would collect prepayments
by electronically debiting prepaying
institutions’ accounts, just as the FDIC
collects other quarterly assessment
payments. The collection date for the
prepayments would be December 30 of
the prior year (or, if December 30 is not
a business day, the preceding business
day).

An institution could prepay either the
amount of the first payment or twice
that amount. The doubled amount
represents an approximation of the
entire amount due for the first

semiannual period. The approximation
is not intended to be exact. Growing
institutions would ordinarily owe an
additional amount on the next quarterly
collection date; shrinking institutions
would ordinarily receive a credit for the
overpayment.

In order to elect to prepay the first
payment for a given year, an institution
would have to file a certification to that
effect by the preceding November 1. The
prepayment election would be effective
with respect to the first payment for the
upcoming year and for all years
thereafter.

The institution would have to
complete a pre-printed form supplied by
the FDIC to make the certification. The
FDIC’s Division of Finance would make
pre-printed forms available for this
purpose. The institution’s chief
financial officer, or an officer designated
by the institution’s board of directors,
would have to sign the form.

An institution would certify that it
would pay its first assessment in
accordance with the prepayment
procedure. The institution would also
specify whether it would prepay the
invoiced amount or double that amount.

An institution could terminate its
election of the prepayment option in the
same way as it made the election: by
certifying that it was terminating the
election for an upcoming year. As in the
case of the original election, the
institution would have to use a pre-
printed form supplied by the FDIC to
make the certification, and would have
to file the form by November 1 of the
prior year. The institution would then
revert to the regular payment schedule
for the upcoming year and for all future
years.

An institution that terminated an
election could make a new election. An
institution could even terminate one
election and make a new election for the
same semiannual period—e.g., for the
purpose of changing the amount of a
prepayment—if the institution filed
both certifications by the November 1
deadline.

The proposed rule does not
contemplate that the FDIC would pay
interest on prepaid assessments.

The FDIC believes that it is
appropriate to allow the prepayment
option for two reasons. The FDIC
recognizes that institutions that keep
their books on an accrual basis are not
materially harmed by having to pay five
quarters’ worth of assessments in 1995.
(By the same token, these institutions
are not materially harmed by delaying
the collection date from December to
January.)

Some of these institutions may prefer
to prepay some or all of their first



40778

Federal Register / Vol.

60, No. 154 / Thursday, August 10,

1995 / Proposed Rules

semiannual assessments for their own
business reasons. The FDIC further
recognizes that institutions may have
arranged their affairs in the expectation
that the first payment for 1996 will be
due in 1995. The FDIC is providing the
prepayment option in order to enable
these institutions to avoid unnecessary
disruption and financial disadvantage.

2. Interest on Underpaid and Overpaid
Assessments

The FDIC is proposing to replace the
interest rate that is applied to underpaid
assessments and overpaid assessments.
The current rate is the TFRM rate
(which is now 5.00% per annum),
which is compounded annually. The
FDIC would replace this rate with a
more market-sensitive rate: the coupon
equivalent rate set on the 3-month
Treasury bill at the last auction held by
the U.S. Treasury Department before the
start of the quarter. Interest would be
compounded as of the first day of each
subsequent quarter. Currently, this rate
is 5.51% per annum (see below).

Under the current regulation, interest
begins to run on the day after collection
date and continues to run through the
day on which the debt is paid. If the
new collection schedule were adopted,
the collection date for the first quarterly
payment for 1996 would be January 2.
Interest on any overpayments or
underpayments due on that date would
begin to run on January 3.1

The next collection date is March 29
(March 30 being a Saturday). The FDIC
would ordinarily collect or repay the
full amount of the overpayment or
underpayment (plus interest) on that
date by adjusting the payment then due.
Accordingly, interest on the
overpayment or underpayment would
run through March 29.

The initial interest rate would be the
rate for the quarter for which (but not
generally in which) the payment would
be made. The collection date for the first
quarter would be January 2, which falls
within that quarter. But the collection
dates for the second, third, and fourth
calendar quarters are March 30, June 30,
and September 30, respectively; if the
regularly scheduled collection date falls
on a weekend or holiday, the collection

1 Even in the case of prepaying institutions, the
amounts to be collected from the institutions would
not be due until the regular collection date.
Accordingly, interest on overpayments and
underpayments would begin to run from the regular
collection date, not the prepayment date.

Furthermore, as noted above, the proposed rule
does not contemplate that the FDIC would pay
interest on prepaid assessments. In particular, if an
institution elected to prepay double the amount of
a first payment, the doubled amount would not be
regarded as an “‘overpayment,” and the FDIC would
not pay interest on the extra amount so paid.

date is the preceding business day. Each
of these collection dates falls in the
quarter preceding the quarter for which
the payment is due. Nevertheless, the
initial interest rates on any
underpayments or overpayments of
payments due on these dates would be
the rates for the second, third, and
fourth quarters, respectively.

This initial interest rate on an
overpayment or underpayment would
apply to the amount in question for the
entire interval running from the day
after the collection date through the end
of the quarter, or until the overpayment
or underpayment were discharged,
whichever came first. The FDIC would
redetermine the rate at the beginning of
each quarter. If any portion of the
overpayment or underpayment
(including interest) remained
outstanding at that time, the FDIC
would apply the new quarter’s rate to
the outstanding amount, beginning on
the first day of the new quarter.

If the proposed rate had been in effect
for the third quarter in 1995, the FDIC
would have computed interest on an
overpayment or underpayment of an
amount due for that quarter as follows:

The FDIC would have based the rate on the
average rate for the 3-month Treasury bill set
at the June 26, 1995, auction (settling on June
29, 1995). On a bank discount rate basis (360-
day year with no compounding), the auction
resulted in a 5.35% average rate. This
converts to a coupon equivalent rate of
5.51% according to the United States
Treasury Department.

June 30 is the collection date. On the
following day (July 1) the FDIC would have
begun to apply the 5.519% rate to
overpayments or underpayments collected on
June 30. The outstanding amount would
ordinarily be repaid on the next collection
day, which falls on September 29 (September
30 being a Saturday).

A $1 million overpayment collected on
June 30 and refunded on September 29
would have generated 91 days of interest:
(91/366) x .0551 x $1,000,000 = $13,699.73.2

The FDIC is proposing to adopt the
new rate because the new rate more
closely approximates the opportunity
cost of money both for the institution
and for the FDIC. If an institution were
to overpay its assessment, the FDIC
would return to the institution the
benefit that the institution would have
been able to obtain by investing the
excess amount. Conversely, if an
institution were to underpay its
assessment, the institution would have
to restore to its fund—the Bank
Insurance Fund (BIF) or the Savings
Association Insurance Fund (SAIF)—the

2The third calendar quarter in 1995 falls within
the leapyear cycle that begins on March 1, 1995,
and ends on February 29, 1996.

economic value of the interest that the
fund would otherwise have earned.

The FDIC would apply the new rate
(and the quarterly compounding)
prospectively, not retroactively. The
FDIC would apply the new rate to
payments due for the first quarter of
1996 and thereafter, and to any
outstanding amounts owed to or by the
FDIC on and after January 1, 1996. For
amounts owed to or by the FDIC during
intervals prior to January 1, 1996, the
FDIC would continue to apply the then-
current TFRM rate (and the annual
compounding) for those intervals.

C. Effect on the Insurance Funds

1. The Payment Schedule

The proposed shift in the collection
date is not expected to have any
substantial adverse impact on the
insurance funds.

In the case of the BIF, the maximum
amount of the interest foregone as a
result of delaying the collection is not
expected to exceed $600,000. The actual
amount of the foregone interest is likely
to be considerably less, as many BIF
members can be expected to take
advantage of the prepayment election.
Accordingly, the FDIC considers that
the BIF would not suffer any material
harm by the loss of this revenue.

In the case of the SAIF, the foregone
interest is not expected to exceed
$108,000. Here again, the actual amount
is likely to be considerably less. While
this sum is not insubstantial, the FDIC
believes that its loss would not
materially harm the SAIF under current
conditions, and would not impede the
SAIF’s progress toward recapitalization.

2. Interest on Underpaid and Overpaid
Assessments

The change from the TFRM rate to the
new rate is not expected to have any
material impact on either the BIF or the
SAIF. The net yearly amount routinely
subject to the interest rate—that is, the
net of the amounts that institutions
routinely overpay, minus the amounts
they routinely underpay—is
approximately $2,000,000 per year in
the aggregate for both funds. This
amount represents a net overpayment. It
is outstanding for 60 days on average;
accordingly, at the current TFRM rate,
the FDIC ordinarily pays out a net
annual amount of approximately
$16,000 in interest. Under the proposed
new rate, the FDIC would pay out
approximately $18,000 yearly—for a net
change to the funds of just $2,000.
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D. Assessment of the Reporting or
Recordkeeping Requirements

1. The Payment Schedule

The FDIC considers that the proposed
rule’s reporting or recordkeeping
requirements would be minimal. The
proposed rule does not compel any
institution to create or maintain new
records. It merely delays the collection
date for the first payment of each year,
without changing the procedures that
institutions must follow in order to
make that payment.

Some institutions may take a different
view, however. They may consider that
they have already taken all the steps
necessary to make a December payment,
and yet must now do something more—
namely, file the certification—in order
to make that payment.

The FDIC believes, however, that the
burden of the one-time filing would be
so small as to be immaterial. The
proposed rule would not require the
institution to retain the form, or to file
a new certification each year, or to keep
any other new records.

2. Interest on Underpaid and Overpaid
Assessments

The changes in the interest rate would
have no effect on the reporting or
recordkeeping requirements of insured
institutions.

E. Effect on Competition

The proposed regulation is not
expected to have any effect on
competition among insured depository
institutions.

F. Relationship of the Proposed
Regulation to Other Government
Regulations

The proposed regulation is not
expected to have any impact on other
government regulations.

G. Cost-Benefit Analysis

1. The Payment Schedule

The FDIC believes that the proposed
regulation would not impose any new
costs on non-electing institutions. On
the contrary, it would benefit them by
allowing them to retain the use of their
funds for an extra interval. The proposal
would provide a special benefit to cash-
basis institutions by eliminating an
expense they would otherwise have
sustained in 1995.

In the case of electing institutions, the
proposed regulation would also provide
significant benefits. The FDIC believes
that institutions will elect to prepay
their first payments only if doing so is
advantageous to them. The proposed
rule would allow all institutions to earn
extra interest: Accordingly, at a

minimum, an institution would have to
expect to derive an even greater benefit
from electing the prepayment option.
On the other hand, the only costs
incurred by electing institutions are the
costs of signing and submitting the
certification. The FDIC considers that
those costs are not likely to be
significant.

2. Interest on Underpaid and Overpaid
Assessments

The change from the TFRM rate to the
proposed new rate would likewise
impose minimal costs on institutions.
The net amount at issue would not be
material in the aggregate. For any
particular institution, the net effect of
the change would be impossible to
predict, because the relationship
between the TFRM rate and the
proposed rate varies from one interval to
another.

Accordingly, the FDIC believes that
the benefits of the proposed rule would
likely outweigh any costs it might
impose.

H. Other Approaches Considered
1. Retaining the Status Quo
a. The Payment Schedule

In developing the proposal, the FDIC
has considered whether it would be
advisable to retain the current schedule
without change.

As noted above, however, the FDIC
recognizes that it is responsible for
establishing the December 1995
collection date. The FDIC further
recognizes that requiring institutions to
make a payment on that date could
adversely affect institutions that keep
their financial records and make their
financial reports on a cash basis. The
FDIC believes that, if it can mitigate
harm of this kind by modifying its
regulations, it should make every effort
to do so.

b. Interest on Underpaid and Overpaid
Assessments

The FDIC also considered whether it
would be desirable to retain the TFRM
rate without change. The FDIC believed,
however, that the rigidities and delays
inherent in the TFRM rate militated
against retaining this interest-rate
standard.

2. Alternative Proposal
a. The Payment Schedule

The FDIC has also considered an
alternative proposal: retaining the
current payment schedule, while giving
cash-basis institutions the option of
electing to defer their first payment
until January.

The alternative proposal would have
focused narrowly on the one-time
disadvantage that cash-basis institutions
would suffer in 1995, and would have
aimed at protecting those institutions
against that disadvantage. Accordingly,
the FDIC would not have offered the
deferred-payment option to non-cash-
basis institutions, and would not have
offered the option to cash-basis
institutions after 1995.

Institutions that exercised the option
by November 1, 1995, would have made
their first payment for 1996 on the first
business day following January 1, 1996,
and would have continued thereafter to
make the first payment on the first
business day of the year. Institutions
that failed to exercise the option by
November 1, 1995, would have had to
make all their payments according to
the regular payment schedule.

After an institution had made the
election, the institution could have
terminated the election—thereby
reverting to the regular payment
schedule—by so certifying to the FDIC
in writing. For the termination to be
effective for a given year, the institution
would have had to provide the
certification to that effect to the FDIC no
later than November 1 of the prior year.
The termination would have been
permanent. The FDIC would not have
charged interest on the delayed
payments.

The FDIC has chosen to issue the
proposed rule, rather than the
alternative proposal, for two reasons.
First, the FDIC expects that the
approach set forth in the proposed rule
would be more evenhanded: all
institutions would have the benefit of
the later collection date, and all would
have an equal opportunity to earn
additional interest on their funds.
Second, the proposed rule would
provide greater flexibility to all
institutions to plan the timing of their
expenses.

b. Interest on Underpaid and Overpaid
Assessments

The FDIC also considered proposing
to replace the single TFRM rate with a
pair of rates: namely, the composite
yield at market of the BIF and SAIF
portfolios, respectively. These rates
would have been determined
retrospectively, because they are
generated by looking at the interest that
the portfolios actually earned. For the
second quarter of 1995, the rates would
have been 5.70% for the BIF and 5.61%
for the SAIF.

The FDIC would have proposed the
*‘composite yield at market” rate on the
theory that such a rate would represent
the FDIC’s actual benefits (or costs) from



40780 Federal Register / Vol.

60, No. 154 / Thursday, August 10,

1995 / Proposed Rules

the overcollection (or undercollection)
of assessments. If an institution were to
overpay its assessment, the FDIC would
return to the institution every bit of the
benefit that the FDIC had received from
the overpayment. Conversely, if an
institution were to underpay its
assessment, it would be obliged to
restore to its fund the economic value of
the interest the fund would otherwise
have earned, and the fund would be
made whole.

The FDIC has chosen to propose the
new rate, rather than the ‘““composite
yield at market” rate, for two reasons.
First, the new rate is based on a
published rate, not on proprietary
information, and accordingly is easier
for people in the private sector to
determine. Second, the new rate is
intended to approximate the market
value of the funds—that is, the interest
that an institution earned or could have
earned by investing the funds—rather
than the vagaries of the investment
portfolios of the BIF and the SAIF.

|. Effective Date

1. The Payment Schedule

The FDIC proposes to make the
revisions to the payment schedule
effective upon adoption by the Board of
Directors. The FDIC considers that the
new payment schedule would “‘relieve a
restriction” within the meaning of 5
U.S.C. 553(d)(1), because it would delay
the date on which the FDIC would
regularly collect the first payments, and
would thereby allow institutions to
retain their funds for an extra interval.
More to the point, the FDIC believes that
there would be “good cause” to make
this aspect of the final rule effective
upon adoption because institutions
should have as much time as possible to
adjust to the new collection schedule
and to decide whether to take advantage
of the election option provided by the
rule. Accordingly, the FDIC proposes to
make the revisions to the payment
schedule effective at once, rather than
delay the effective date for 30 days, see
5 U.S.C. 553(d), or wait until the first
day of the following calendar quarter,
see 12 U.S.C. 4802(b).

2. Interest on Underpaid and Overpaid
Assessments

The FDIC proposes to make the
revision of the interest rate effective 30
days after publication of the final rule
in the Federal Register. Ordinarily, the
proposed effective date of the final rule
would be October 1, 1995, the first day
of the calendar quarter that begins on or
after the expected date of publication of
the final rule. Id. But the Administrative
Procedure Act requires a 30-day waiting

period between the publication of a
final rule and its effective date. 5 U.S.C.
553(d). Accordingly, the proposed
effective date of the final rule must be
deferred to the end of the waiting
period. See 12 U.S.C. 4802(b)(1)(C).

J. Paperwork Reduction Act

The proposed rule provides that, if
institutions wish to elect the option of
prepaying their first payments, they
must file a written certification to that
effect with the FDIC in advance, and do
so on a form provided by the FDIC.
Institutions would certify that they
intended to take advantage of the
prepayment procedure, and also report
whether they wished to prepay the
amount due for the first payment or
double that amount.

By requiring institutions to provide
information regarding the amount to be
prepaid, the FDIC is engaging in a new
‘“collection of information.” The
collection has been submitted to the
Office of Management and Budget for
review and approval pursuant to the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.). Comments
regarding the accuracy of the burden
estimate, and suggestions for reducing
the burden, should be addressed to the
Office of Management and Budget,
Paperwork Reduction Project (3064—
0057), Washington, D.C. 20503, with
copies of such comments sent to Steven
F. Hanft, Assistant Executive Secretary
(Administration), Federal Deposit
Insurance Corporation, Room F—400,
550 17th St., N.W., Washington, D.C.
20429.

Institutions that wish to terminate the
election must so certify to the FDIC in
writing in advance, using a form
provided by the FDIC. Certifications of
this kind do not constitute
“information’ within the meaning of
the Paperwork Reduction Act of 1980
(44 U.S.C. 3501 et seq.), however, as
they merely identify the institutions.

The FDIC estimates that
approximately 500 institutions are
likely to elect the prepayment option in
1995, the initial year that it is offered.
Thereafter, the same number of
institutions are likely to elect the
prepayment option and/or terminate the
election.

The estimated annual reporting
burden for the collection of information
requirement in this proposed rule is
summarized as follows:

Approximate Number of Respondents: 500.
Number of Responses per Respondent: 1.
Total Approximate Annual Responses: 500.
Average Time per Response: 15 minutes.
Total Average Annual Burden Hours: 125.

K. Regulatory Flexibility Act

The Board hereby certifies that the
proposed rule would not have a
significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) The
proposal would mitigate a cost incurred
by certain smaller entities—namely,
cash-basis depository institutions—that
arises from the one-time shift from the
semiannual assessment process to the
new quarterly assessment schedule. The
proposal further confers a benefit on all
institutions (including smaller
institutions) by allowing them to earn
interest on their funds for an additional
interval.

To the extent that an institution might
incur a cost in connection with
preparing and submitting the paperwork
necessary to make the election, the FDIC
believes that the cost would be minimal,
and would be far outweighed by the
resulting benefit. In any case, each
institution’s decision to make the
election would be purely voluntary: the
proposed rule would not compel an
institution to accept any cost of this
kind.

L. Request for Comment

The FDIC requests comments on all
aspects of the proposal. In particular,
the FDIC asks for comment on the
following matters: the extent to which
institutions expect to avail themselves
of the prepayment option; the amounts
they regularly expect to prepay; the
magnitude of the burden that would be
imposed by the FDIC’s proposed
procedures for electing the prepayment
option; whether it would be more
appropriate to require institutions to re-
elect the pre-payment option each year;
the likelihood that prepaying
institutions will seek to revert to the
regular collection schedule; the
advisability of replacing the TFRM rate
with the new rate, and the
appropriateness of the new rate; and the
relative desirability of the status quo
and of the alternative proposal.

The FDIC’s Board of Directors has
determined that it is appropriate to
receive comments for a period of 30
days rather than 60 days. The Board
considers that the shorter comment
period is necessary in order to
implement the proposal within the
available time-frame.

List of Subjects in 12 CFR Part 327

Bank deposit insurance, Banks,
banking, Freedom of information,
Reporting and recordkeeping
requirements, Savings associations.

For the reasons stated in the
preamble, the Board of Directors of the
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FDIC proposes to amend 12 CFR Part
327 as follows:

PART 327—ASSESSMENTS

1. The authority citation for part 327
continues to read as follows:

Authority: 12 U.S.C. 1441, 1441b, 1817-
1819.

2. Section 327.3 is amended by
revising paragraphs (c)(2), (e), and (f)
and by adding paragraph (c)(3) to read
as follows:

§327.3 Payment of semiannual
assessments.
* * * * *

(C) * * *

(1) * * *

(2) Payment date and manner. The
Corporation will cause the amount
stated in the applicable invoice to be
directly debited on the following dates
from the deposit account designated by
the insured depository institution for
that purpose:

(i) In the case of the first quarterly
assessment payment for a semiannual
period that begins on January 1, on the
first business day of the semiannual
period, except as provided in paragraph
(c)(3) of this section; and

(i) In the case of the first quarterly
assessment payment for a se
(3)semiannual period that begins on July
1, on the preceding June 30.

(3) Prepayments. (i) An insured
depository institution may elect to
prepay the first quarterly payment for a
semiannual period that begins on
January 1. An institution may elect to
prepay either the amount of the first
quarterly payment due for a semiannual
period that begins on January 1, or twice
that amount.

(ii) In order to elect the prepayment
option with respect to a current
semiannual period, an institution must
so certify in writing to the Corporation
no later than November 1 of the prior
year. The prepayment certification shall
be made on a pre-printed form provided
by the Corporation. The form shall be
signed by the institution’s chief
financial officer or such other officer as
the institution’s board of directors may
designate for that purpose. The form
shall be sent to the attention of the Chief
of the Assessment Operations Section of
the Corporation’s Division of Finance.
An institution may obtain the form from
the Corporation’s Division of Finance.
The prepayment certification shall
indicate whether the institution will
prepay the first quarterly payment for
the current semiannual period or twice
that amount. The election shall be
effective with respect to the current

semiannual period and thereafter, until
terminated.

(iii) An insured depository institution
may terminate its election of the
prepayment option, and revert to the
regular payment schedule. In order to
terminate the election with respect to a
current semiannual period, an
institution must so certify in writing to
the Corporation no later than November
1 of the prior year. The termination
certification shall be made on a pre-
printed form provided by the
Corporation. The form shall be signed
by the institution’s chief financial
officer or such other officer as the
institution’s board of directors may
designate for that purpose. The form
shall be sent to the attention of the Chief
of the Assessment Operations Section of
the Corporation’s Division of Finance.
An institution may obtain the form from
the Corporation’s Division of Finance.
The termination shall be permanent,
except that an institution that has
terminated an election may make a new
election.

(iv) If an insured depository
institution elects the prepayment
option, the Corporation will cause the
amount indicated in the prepayment
certification to be directly debited on
December 30 of the year prior to the
current semiannual period from the
deposit account designated by the
insured depository institution for that
purpose.

* * * * *

(e) Necessary action, sufficient
funding by institution. Each insured
depository institution shall take all
actions necessary to allow the
Corporation to debit assessments from
the insured depository institution’s
designated deposit account and, prior to
each payment date indicated in
paragraphs (c)(2), (c)(3)(iv), and (d)(2) of
this section, shall ensure that funds in
an amount at least equal to the invoiced
amount or, in the case of a prepayment
pursuant to paragraph (c)(3)(iv) of this
section, the amount indicated in the
prepayment certification are available in
the designated account for direct debit
by the Corporation. Failure to take any
such action or to provide such funding
of the account shall be deemed to
constitute nonpayment of the
assessment.

(f) Business days. If a payment date
specified in paragraph (c)(2)(ii),
(©)(3)(iv), or (d)(2) of this section falls on
a date that is not a business day, the
applicable date shall be the previous
business day.

* * * * *

3. Section 327.7 is amended by

revising paragraphs (a)(2), (a)(3), and (b)

and adding paragraph (c) to read as
follows:

§327.7 Payment of interest on assessment
underpayments and overpayments.
a * * *

(2) Payment by Corporation. (i) The
Corporation will pay interest on any
overpayment by the institution of its
assessment.

(if) An amount that an institution
prepays on its assessment, whether in
accordance with §327.3(c) or otherwise,
shall not be regarded as an overpayment
of an assessment.

(3) Accrual of interest. Interest shall
accrue under this section from the day
following the regular collection date, as
provided for in §327.3 (c)(2) and (d)(2),
of the quarterly assessment amount that
was overpaid or underpaid, through the
payment date applicable to the quarterly
assessment invoice on which
adjustment is made by the Corporation
for the underpayment or overpayment,
provided, however, that interest shall
not begin to accrue on any overpayment
until the day following the date such
overpayment was received by the
Corporation.

(b) Rates after December 31, 1995. On
and after January 1, 1996—

(1) The interest rate for any calendar
quarter will be the coupon equivalent
yield of the average discount rate set on
the 3-month Treasury bill at the last
auction held by the United States
Treasury Department prior to the
commencement of the calendar quarter;

(2) The initial interest rate to be
applied to an overpayment or
underpayment of an amount due on a
regularly scheduled collection date
(whether or not prepaid) will be the
interest rate for the calendar quarter
following the last auction held by the
United States Treasury Department
immediately prior to that collection
date; and

(3) The interest rate to be applied
during any subsequent calendar quarter
to the outstanding balance (including
interest thereon) owed to or by the
insured depository institution for
assessments will be the interest rate for
such calendar quarter and will begin on
the first day of such calendar quarter.

(c) Rates prior to January 1, 1996.
Through December 31, 1995—

(1) The interest rate will be the United
States Treasury Department’s current
value of funds rate which is issued
under the Treasury Fiscal Requirements
Manual (TFRM rate) and published in
the Federal Register;

(2) The interest will be calculated
based on the rate issued under the
TFRM for each applicable period and
compounded annually;
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(3) For the initial year, the rate will be
applied to the gross amount of the
underpayment or overpayment; and

(4) For each additional year or portion
thereof, the rate will be applied to the
net amount of the underpayment or
overpayment after that amount has been
reduced by the assessment credit, if any,
for the year.

By order of the Board of Directors.

Dated at Washington, D.C. this 3d day of
August, 1995.

Federal Deposit Insurance Corporation.
Robert E. Feldman,

Deputy Executive Secretary.

[FR Doc. 95-19696 Filed 8-9-95; 8:45 am]
BILLING CODE 6714-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 95-NM-75—-AD]

Airworthiness Directives; Beech Model
400A Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Beech Model 400A airplanes.
This proposal would require an
inspection to verify if the securing rivet
is installed on the rod end of the control
push rods of the spoiler flight control
system, an inspection to verify if the jam
nut is secure on the opposite end of the
rod end, and repair of any discrepancy.
This proposal is prompted by a report
of loss of roll control on the co-pilot’s
control wheel shortly after takeoff due
to a rivet missing from the control push
rod. The actions specified by the
proposed AD are intended to ensure that
the push rod rivets are installed.
Missing control push rod rivets could
result in the disengagement of the push
rod end from the push rod tube; this
could lead to loss of roll control and
subsequent reduced controllability of
the airplane after takeoff.

DATES: Comments must be received by
September 19, 1995.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 95-NM—
75-AD, 1601 Lind Avenue SW., Renton,
Washington 98055-4056. Comments
may be inspected at this location

between 9 a.m. and 3 p.m., Monday
through Friday, except Federal holidays.
The service information referenced in
the proposed rule may be obtained from
Beech Aircraft Corporation, Commercial
Service Department, P.O. Box 85,
Wichita, Kansas 67201-0085. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton,
Washington; or at the FAA, Wichita
Aircraft Certification Office, Small
Airplane Directorate, 1801 Airport
Road, Room 100, Mid-Continent
Airport, Wichita, Kansas.
FOR FURTHER INFORMATION CONTACT:
Larry Engler, Aerospace Engineer,
Airframe Branch, ACE-118W, FAA,
Wichita Aircraft Certification Office,
Small Airplane Directorate, 1801
Airport Road, Room 100, Mid-Continent
Airport, Wichita, Kansas 67209;
telephone (316) 946-4122; fax (316)
946-4407.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 95-NM-75-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.

95-NM-75-AD, 1601 Lind Avenue SW.,
Renton, Washington 98055-4056.

Discussion

The FAA has received a report of loss
of roll control on the co-pilot’s control
wheel on a Beech Model 400A airplane
shortly after takeoff. Investigation
revealed that the rod end of the control
push rod of the co-pilot’s spoiler flight
control system had disengaged from the
threaded end of the push rod tube at the
center bellcrank. Further investigation
revealed that a rivet was missing from
both the pilot’s and co-pilot’s control
push rod; this rivet secures the rod end
that is threaded onto the control push
rod. Additionally, the rod end on the
opposite end of the control push rod
was loose. These conditions, if not
corrected, could result in disengagement
of the push rod end from the push rod
tube. This could lead to reduced
controllability of the airplane after
takeoff.

The FAA has reviewed and approved
Beechcraft Safety Communique 400A—
113, dated March 1995, which describes
procedures for a one-time detailed
visual inspection to verify if the
securing rivet is installed on the control
push rods of the spoiler flight control
system, and an inspection to verify if
the jam nut is secure on the opposite
control rod end.

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require a one-time detailed visual
inspection to verify if the securing rivet
is installed on the push rods of the
spoiler flight control system, and an
inspection to verify if the jam nut is
secure on the opposite rod end. The
actions would be required to be
accomplished in accordance with the
safety communique described
previously. If any discrepancy is found,
the repair would be required to be
accomplished in accordance with a
method approved by the FAA.

As a result of recent communications
with the Air Transport Association
(ATA) of America, the FAA has learned
that, in general, some operators may
misunderstand the legal effect of AD’s
on airplanes that are identified in the
applicability provision of the AD, but
that have been altered or repaired in the
area addressed by the AD. The FAA
points out that all airplanes identified in
the applicability provision of an AD are
legally subject to the AD. If an airplane
has been altered or repaired in the
affected area in such a way as to affect
compliance with the AD, the owner or
operator is required to obtain FAA
approval for an alternative method of
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compliance with the AD, in accordance
with the paragraph of each AD that
provides for such approvals. A note has
been included in this notice to clarify
this long-standing requirement.

There are approximately 96 Model
400A airplanes of the affected design in
the worldwide fleet. The FAA estimates
that 73 airplanes of U.S. registry would
be affected by this proposed AD, that it
would take approximately 8 work hours
per airplane to accomplish the proposed
actions, and that the average labor rate
is $60 per work hour. Based on these
figures, the total cost impact of the
proposed AD on U.S. operators is
estimated to be $35,040, or $480 per
airplane.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40101, 40113,
44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Beech Aircraft Corporation: Docket 95-NM—
75-AD.

Applicability: Model 400A airplanes, serial
numbers RK-1 through RK-96 inclusive,
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (b) of this AD to
request approval from the FAA. This
approval may address either no action, if the
current configuration eliminates the unsafe
condition; or different actions necessary to
address the unsafe condition described in
this AD. Such a request should include an
assessment of the effect of the changed
configuration on the unsafe condition
addressed by this AD. In no case does the
presence of any modification, alteration, or
repair remove any airplane from the
applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent reduced controllability of the
airplane after takeoff, accomplish the
following:

(a) Within 50 hours time-in-service after
the effective date of this AD, perform a
detailed visual inspection to verify if the
securing rivet is installed on the control push
rods of the spoiler flight control system, and
an inspection to verify if the jam nut is
secure on the opposite rod end, in
accordance with Beechcraft Safety
Communique 400A-113, dated March 1995.
If any discrepancy is found, prior to further
flight, repair in accordance with a method
approved by the Manager, Wichita Aircraft
Certification Office (ACO), FAA, Small
Airplane Directorate.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Wichita
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Wichita ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Wichita ACO.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR

21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on August
4, 1995.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-19774 Filed 8-9-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39
[Docket No. 95-NM-83-AD]

Airworthiness Directives; Boeing
Model 747SP Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Boeing Model 747SP series
airplanes. This proposal would require
modification of the escape slide/raft on
Door 2 of the airplane. This proposal is
prompted by reports indicating that the
escape slide/raft on Door 2 deployed
onto the wing of the airplane and did
not inflate automatically. The actions
specified by the proposed AD are
intended to ensure that the escape slide/
raft on Door 2 inflates automatically so
that passengers are able to exit the
airplane through Door 2 in the event of
an emergency evacuation.

DATES: Comments must be received by
October 4, 1995.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 95-NM—
83-AD, 1601 Lind Avenue SW., Renton,
Washington 98055—-4056. Comments
may be inspected at this location
between 9:00 a.m. and 3:00 p.m.,
Monday through Friday, except Federal
holidays.

The service information referenced in
the proposed rule may be obtained from
BFGoodrich Company, Aircraft
Evacuation Systems, Department 7916,
Phoenix, Arizona 85040. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT:
Monica Nemecek, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Transport Airplane Directorate, Seattle
Aircraft Certification Office, 1601 Lind
Avenue SW., Renton, Washington
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98055-4056; telephone (206) 227-2773;
fax (206) 227-1181.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘“Comments to
Docket Number 95-NM—-83-AD.” The
postcard will be date stamped and
returned to the commenter.

Auvailability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
95-NM-83-AD, 1601 Lind Avenue SW.,
Renton, Washington 98055-4056.

Discussion

The FAA has received reports
indicating that, during an annual check,
the escape slide/raft on Door 2 of a
Boeing Model 747SP series airplane
deployed onto the wing of the airplane,
but did not inflate automatically.
Investigation revealed that the firing
lanyard was not being pulled from the
regulator actuator assembly because the
bottle and bottle pouch were trapped on
the wing by the remainder of the slide/
raft pack bundle. This condition, if not
corrected, could result in the inability of
passengers to exit the airplane through
Door 2 in the event of an emergency
evacuation.

The FAA has reviewed and approved
BFGoodrich Service Bulletin 7A1255—
25-275, dated February 25, 1994, which

describes procedures for modification of
the escape slide/raft on Door 2. The
modification entails adding a four-inch
(10.2 cm) extension to the bottle pouch
hanger, installing a lanyard lever (force
intensifier) on the firing lanyard, and
enhancing the packing instructions for
the unit. Accomplishment of the
modification will provide more reliable
automatic inflation of the Door 2 slide/
raft.

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require modification of the escape slide/
raft on Door 2 of the airplane. The
actions would be required to be
accomplished in accordance with the
service bulletin described previously.

Operators should note that, although
this action addresses a problem
associated with a component and not
specifically with the airplane itself, the
proposed AD would be applicable to the
airplane model (Boeing Model 747SP’s,
in this case) rather than to the
discrepant component (BFGoodrich
slide/rafts, in this case). The FAA’s
general policy is that, when an unsafe
condition results from the installation of
an appliance or other item that is
installed in only one particular make
and model of aircraft, the AD is issued
so that it is applicable to the aircraft,
rather than the item. Making the AD
applicable to the airplane model on
which the item is installed ensures that
operators of those airplanes will be
notified directly of the unsafe condition
and the action required to correct it.
While it is assumed that an operator
will know the models of airplanes that
it operates, there is a potential that the
operator will not know or be aware of
specific items that are installed on its
airplanes. It is for this reason that this
proposed AD would be applicable to
Model 747SP’s rather than to the
BFGoodrich evacuation system.
Additionally, calling out the airplane
model as the subject of the AD prevents
“‘unknowing non-compliance” on the
part of the operator.

As a result of recent communications
with the Air Transport Association
(ATA) of America, the FAA has learned
that, in general, some operators may
misunderstand the legal effect of AD’s
on airplanes that are identified in the
applicability provision of the AD, but
that have been altered or repaired in the
area addressed by the AD. The FAA
points out that all airplanes identified in
the applicability provision of an AD are
legally subject to the AD. If an airplane
has been altered or repaired in the
affected area in such a way as to affect
compliance with the AD, the owner or

operator is required to obtain FAA
approval for an alternative method of
compliance with the AD, in accordance
with the paragraph of each AD that
provides for such approvals. A note has
been included in this notice to clarify
this long-standing requirement.

There are approximately 45 Model
747SP series airplanes of the affected
design in the worldwide fleet. The FAA
estimates that 12 airplanes of U.S.
registry would be affected by this
proposed AD, that it would take
approximately 2 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $60 per work hour. Required parts
would cost approximately $259 per
airplane. Based on these figures, the
total cost impact of the proposed AD on
U.S. operators is estimated to be $4,548,
or $379 per airplane.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
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39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40101, 40113,
44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Boeing: Docket 95—-NM—-83—-AD.

Applicability: Model 747SP series
airplanes equipped with BFGoodrich
evacuation systems identified in BFGoodrich
Service Bulletin 7A1255-25-275, dated
February 25, 1994; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (b) of this AD to
request approval from the FAA. This
approval may address either no action, if the
current configuration eliminates the unsafe
condition; or different actions necessary to
address the unsafe condition described in
this AD. Such a request should include an
assessment of the effect of the changed
configuration on the unsafe condition
addressed by this AD. In no case does the
presence of any modification, alteration, or
repair remove any airplane from the
applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the inability of passengers to
exit the airplane through Door 2 in the event
of an emergency evacuation, accomplish the
following:

(a) Within 36 months after the effective
date of this AD, modify the escape slide/raft
on Door 2 in accordance with BFGoodrich
Service Bulletin 7A1255-25-275, dated
February 25, 1994.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate.

Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to

a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on August
4, 1995.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-19775 Filed 8-9-95; 8:45 am]
BILLING CODE 4910-13-U

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1500

Requirements for Labeling of Retail
Containers of Charcoal; Proposed
Amendments

AGENCY: Consumer Product Safety
Commission.

ACTION: Proposed rule.1

SUMMARY: Under the Federal Hazardous
Substances Act, the Commission is
proposing a rule to change the required
labeling for retail containers of charcoal
intended for cooking or heating. The
labeling addresses the carbon monoxide
hazard associated with burning charcoal
in confined spaces. The proposed
amendments, which include a
pictogram, are intended to make the
label more noticeable and more easily
read and understood and to increase the
label’s ability to motivate consumers to
avoid burning charcoal in homes, tents,
or vehicles.

DATES: Comments on the proposal
should be submitted no later than
October 24, 1995.

ADDRESSES: Comments should be
mailed to the Office of the Secretary,
Consumer Product Safety Commission,
Washington, D.C. 20207, or delivered to
the Office of the Secretary, Consumer
Product Safety Commission, room 502,
4330 East-West Highway, Bethesda,
Maryland 20814-4408, telephone (301)
504-0800.

FOR FURTHER INFORMATION CONTACT:
Sharon White, Project Manager,
Division of Human Factors, Directorate
for Engineering Sciences, Consumer
Product Safety Commission,
Washington, D.C. 20207; telephone
(301) 5040468 ext. 1286.

SUPPLEMENTARY INFORMATION:
A. Background

1. Relevant Statutes and Regulations.
Since its creation in 1973, the Consumer

1The Commission voted 2-1 to propose this rule.
Chairman Ann Brown and Commissioner Thomas
H. Moore voted for the proposal; Commissioner
Mary Sheila Gall voted against the proposal.
Separate statements by each commissioner are
available from the Office of the Secretary.

Product Safety Commission
(“Commission” or “CPSC”) has
administered the Federal Hazardous
Substances Act (“FHSA”), 15 U.S.C.
1261-1278. Prior to that time, the FHSA
was administered by the Food and Drug
Administration (““FDA”).

The FHSA defines ““hazardous
substance” as including any ‘““substance
or mixture of substances which (i) is
toxic * * *if [it] may cause substantial
personal injury or substantial illness
during or as a proximate result of any
customary or reasonably foreseeable
handling or use. * * *” Section
2(H(1)(A) of the FHSA, 15 U.S.C.
1261(f)(1)(A). Hazardous substances are
misbranded if they do not bear the
labeling required by section 2(p)(1) of
the FHSA, 15 U.S.C. 1261(p)(1).

Section 3(b) of the FHSA, 15 U.S.C.
1262(b), authorizes the Commission to
issue regulations establishing variations
from or additions to the labeling
required under section 2(p)(1) if the
Commission finds that the requirements
of section 2(p)(1) are not adequate for
the protection of the public health and
safety in view of the special hazard
presented by any particular hazardous
substance. Rulemaking under section
3(b) is conducted under the informal
notice and comment procedure
provided in 5 U.S.C. 553.

In addition, section 3(a) of the FHSA,
15 U.S.C. 1262(a), authorizes the
Commission to issue regulations
declaring products to be hazardous
substances if the Commission finds they
meet the definition of hazardous
substance in section 2(f)(1)(A). The
purpose of this authority is to avoid or
resolve uncertainty as to the application
of the FHSA. 15 U.S.C. 1262(a).

In 1970, the FDA proposed a rule
under sections 3(a) and 3(b) of the
FHSA to require a statement on
packages of charcoal intended for
household use that would warn of the
potentially deadly hazard of carbon
monoxide (“‘CO’) poisoning from
breathing the combustion products of
charcoal when used in a confined area.
35 FR 13887 (September 2, 1970). In
1971, FDA issued a final rule that is
currently codified in 16 CFR
1500.14(b)(6). That section requires the
following borderlined label on
containers of charcoal for retail sale and
intended for cooking or heating:

BILLING CODE 6355-01-P



40786

Federal Register / Vol. 60, No. 154 / Thursday, August 10,

1995 / Proposed Rules

WARNING: Do Not Use for Indoor Heat-
ing or Cooking Unless Ventilation is Pro-

vided for Exhausting Fumes to Outside.
Toxic Fumes May Accumulate and Cause
Death.

BILLING CODE 6355-01-C

The current label is required to appear
on both the front and back panels of
bags of charcoal, in the upper 25% of
the panels, at least 2 inches below the
seam, at least 1 inch above any other
reading material or design element of
the bag, and in specified minimum type
sizes.

2. Nature of the hazard. [6, Tab B]2
CO is produced by the incomplete
combustion of fuels such as charcoal.
The level of CO produced from burning
charcoal may accumulate to toxic levels
in closed environments. CO is a
colorless, odorless gas which reduces
the blood’s ability to carry oxygen by
reacting with hemoglobin to form
carboxyhemoglobin (COHb). The
symptoms of CO poisoning range from
nausea to death. Each individual’s
reaction to CO exposure varies,
depending on several factors including
age, health status, or smoking habits.
Due to the nonspecific nature of the
symptoms that can be associated with
CO poisoning (e.g., fatigue, lethargy,
dizziness, or diarrhea), misdiagnoses of
both acute and chronic CO poisonings
can be expected. Additionally, CO is
odorless, which may contribute to
individuals frequently being unaware of
their exposure to CO.

3. Petition from Barbara Mauk. On
October 12, 1990, CPSC received a letter
from Barbara Mauk petitioning the
Commission to amend the current label
on bags of charcoal. [1] In this letter, the
petitioner cited an incident that
occurred when she and her son were
camping 1 year previously. After grilling
food outside her camper and before
retiring for the night, she brought the
grill inside the camper. She assumed
that the charcoal was extinguished, even
though the grill was still warm. Two
days after the incident, she and her son
were found. Her son died from CO
poisoning, and she was hospitalized and
treated for CO poisoning. Ms. Mauk
stated that she knew that CO has no
odor and can be lethal, but she did not
know that charcoal can produce CO.
She stated that had she known this, she
would have taken the precaution of
making sure the coals were out or left
the grill outside. The petition (No. HP

2Numbers in brackets indicate the number of a
document as listed in the List of Relevant
Documents in Appendix 1 to this notice.

91-1) requested that the current label on
bags of charcoal be revised to state that:
(1) Charcoal produces CO (and if
applicable, other lethal or toxic fumes),
(2) charcoal produces fumes until the
charcoal is extinguished, and (3) CO has
no odor.

On December 22, 1992, the
Commission voted to grant the petition
as to the statements that charcoal
produces CO and that CO has no odor,
and deny the petition as to adding
statements that charcoal produces these
fumes until the charcoal is completely
extinguished. [2] The Commission also
voted to improve the label’s
precautionary language, specifically
with reference to ventilation.

4. Subsequent actions by the
Commission. In 1993, the Commission’s
staff became aware of data that
indicated that a pictogram is needed to
communicate the safety message to
those who do not read English. [6, Tab
E(1)] Further, an article, discussed
below in section B of this notice,
reported that 73% of the victims in one
area over an 11-year period were
members of ethnic minorities, many of
whom were Hispanic or Asian
immigrants who could not speak
English. [3]

On April 22, 1994, the staff met with
industry to present staff’s
recommendations for revising the
warning label on packages of charcoal.
Industry indicated a willingness to
revise the warning label, but raised a
number of concerns. [6, Tab F] These
concerns were considered in developing
the label.

On June 1, 1994, the Commission
directed the staff to prepare, for the
Commission’s consideration, a draft
notice of proposed rulemaking (“NPR’)
to amend the labeling currently required
for packages of charcoal to warn of the
dangers of burning charcoal indoors.
The proposed label would: (1) Clarify
the dangers of burning charcoal indoors;
(2) remove the possibly misleading
statement that implies that charcoal can
be safely burned indoors with
“ventilation;” (3) add color to the signal
word panel; (4) include a pictogram, if
feasible; (5) include a Spanish safety
message if a pictogram is not feasible;
and (6) include additional features
recommended by the staff to make the
safety messages more conspicuous and
understandable.

On April 13, 1995, staff met with
industry again to present the results of
the pictogram tests and staff’s current
recommendations for revising the
warning label on packages of charcoal.
[6, Tab F] The changes to the
recommended warning label reflected,
for the most part, concerns industry

representatives raised at the April 1994
meeting. After considering the
additional comments received at the
April 1995 meeting, the staff
recommended a label to the
Commission. The staff also described
possible variations of that label for the
Commission’s consideration. The label
the Commission decided to propose,
and the reasons the various features of
the label were chosen, are described in
section D of this notice.

B. CO Poisoning Incidents

The Commission’s Division of Hazard
Analysis examined available data
concerning CO poisoning incidents. [6,
Tab C] That Division estimates that
there was an average of about 26 non-
fire CO-related deaths per year
associated with charcoal grills and
hibachis from 1986 to 1991.3 (The
annual estimate of non-fire CO deaths
fluctuates, with no discernible pattern.)
Data from the CPSC’s National
Electronic Injury Surveillance System
(““NEISS”) indicate that there was an
average of about 400 emergency-room-
treated injuries involving charcoal grills
and hibachis annually from 1980 to
1993.

Hazard Analysis staff reviewed 103
incident reports involving CO deaths
and injuries associated with charcoal for
the years 1986 to 1994. There were 164
victims reported in the incidents: 111
died and 53 recovered. Most of the
victims were males who were exposed
to CO while sleeping. Eighty-seven of
the 164 victims were members of ethnic
minorities, and slightly more than half
of these were reported to be Hispanic.
The data provide some indication that
many of the Hispanic victims,
particularly those who were foreign-
born, were of a low socioeconomic
status. The English language literacy for
most of these victims was not reported.
However, three reports indicated that a
Spanish translator was present during
the investigation. Information about the
victims’ awareness of the potential for
CO poisoning from burning charcoal
indoors was not available for most of the
incidents.

More than half (65) of the incidents
involved a charcoal barbecue grill or
hibachi. Information on the safety
labeling on the packages of the charcoal
involved in most of these incidents was
not available. However, the
Commission’s Office of Compliance has
no record of opening a case based on a
violation of the charcoal special labeling

3 As noted above, CO is produced as a product of
incomplete combustion. The term “non-fire”” means
that the CO was not produced as the result of a
conflagration or other unintended open flame.
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requirement, and there is no reason to
believe that the packages of charcoal
involved in these incidents did not bear
labels warning of the CO hazard.

Half of the incidents occurred when
the victims burned charcoal in their
homes or in areas being used for living
purposes. There were 52 cases where it
was reported that victims used charcoal
to keep warm. In nine incidents, there
was an indication of an attempt to
provide some ventilation. Most of the
incidents occurred during the fall and
winter.

An article prepared by Hampson, N.B.
et al. (1994), reports that 79 victims
were treated for CO poisoning resulting
from burning charcoal indoors in the
Seattle, Washington, area between
October 1982 and October 1993. [3]
Fifty-eight (73%) of the victims were
members of ethnic minorities, many of
whom were Hispanic or Asian
immigrants who could not speak
English. There was no information
available, however, documenting
whether they could read English.

C. The Pictogram

The CPSC staff, a charcoal
manufacturer, and Dr. Neil B. Hampson
of Washington State each developed a
pictogram. [6, Tab E(2)] Each pictogram
was tested according to ANSI Z535.3,
American National Standard for Criteria
for Safety Symbols.

The pictogram developed by CPSC
staff obtained the highest percentage of
correct responses in the first round of
testing. This pictogram achieved 56%
correct responses, with 4% critical
confusion. (Critical confusion is where
the message conveyed contradicts the
intended message.)

Based on findings from the test
results, the three pictograms were
revised and presented for a second
round of testing. The revised pictogram
developed by a charcoal manufacturer
obtained the highest percentage of
correct responses in this round of
testing (74% correct responses, with no
critical confusion).

The ANSI Z535.3 test method
recommends that, to be selected, a
pictogram should obtain 85% correct
responses with a maximum of 5%
critical confusion. In this case, however,
the staff believes that, for the following
reasons, it is appropriate to use the
pictogram that scored highest [6, Tab
EQD)]: o

1. Stringent criteria were used to
select the subjects, which helps to
assure a rigorous test. Fifty subjects
were tested (50% Hispanics who did not
read English and were at or below the
poverty level, and 50% people who do
read English and were below the

median income). No middle or upper
income people were included in the
test.

2. Had the pictogram been tested in
context (i.e., on bags of charcoal), the
85% level might have been attained.

3. The 74% correct responses for the
pictogram chosen does not differ greatly
from the 85% ANSI criterion.
Furthermore, the tested pictogram had
no critical confusion in the responses,
while ANSI allows 5%. This is
significant because a person who
believed that the pictogram meant that
it was appropriate to burn charcoal
indoors could be more likely to do so.

Staff previously recommended that if
the pictograms did not adequately
communicate the safety message, the
safety message should be presented in
both English and Spanish. As discussed
above, the Commission concludes that
the pictogram does adequately convey
the message. However, according to the
contractor who administered the test, a
clinical psychologist who regularly
works with low-income Hispanics,
many in the target population are
unable to read either English or
Spanish. [6, Tab E(2)] Therefore, a safety
message in Spanish instead of a
pictogram would not necessarily reach
those Hispanics who do not read
English.

Additionally, while the largest single
group of minority victims identified in
the CPSC data is Hispanic, others, most
notably Asian immigrants who do not
read English or Spanish, would not be
informed by a label in Spanish.

Accordingly, a pictogram appears to
be the most effective measure to address
those who do not read English. The
Commission does not believe that a
label that combines both English and
Spanish warning statements with a
pictogram is warranted. For the reasons
discussed above, the Commission
cannot conclude in this case that such
a label would be significantly more
effective than one combining a
pictogram and a warning statement in
English. Furthermore, including both
languages and a pictogram on the label
would increase the size of the label,
with potential adverse economic effects
on the industry. See the discussion of
label size below in section E of this
notice.

A charcoal grill manufacturer objected
to some features in the depiction of the
grill in the pictograms that were tested.
[7] The manufacturer stated that the
depiction of a grill with three legs and
a semi-ellipsoid shaped kettle, as in the
tested pictogram, violated registered
trademarks of its brand of grill. The
Commission’s Human Factors staff
concluded that a pictogram that

depicted a grill with four legs and a
shallower shape of the kettle would
communicate the idea of a charcoal grill
at least as well as the tested version.
Accordingly, the proposed pictogram
differs from the most successful one
tested in those regards. The fact that the
Commission is proposing these changes
from the tested pictogram should not be
interpreted as an opinion on the validity
of the relevant trademarks or as a waiver
of any right in the nature of *‘fair use”
that the Government may have to use a
trademark without authorization.

During the development of the
proposed label, the Commission’s staff
discussed with industry whether the
pictogram should appear above or to the
side of the warning statement. Industry
noted that allowing the pictogram to be
beside the warning statement would
reduce the vertical height of the revised
label. As discussed below, increasing
the minimum allowed height of the
label can have an adverse economic
effect on producers of bags for charcoal.
The Commission’s staff also concluded
that placing the pictogram to the left of
the warning statement will make the
label more appealing visually and thus
more effective. Accordingly, the
Commission is proposing to require the
pictogram to be adjacent to, and to the
left of, the warning statement.

D. The Warning Statement

The Commission proposes that the
revised label should explicitly state:
“CARBON MONOXIDE HAZARD—
Burning charcoal indoors can kill you.
It gives off carbon monoxide, which has
no odor. NEVER burn charcoal inside
homes, vehicles, or tents.” The rationale
for the revisions to the label is discussed
briefly below [6, Tab E(1)].

Statement of Hazard. To motivate
consumers to comply with the label, it
is important that the label explicitly
state the hazard, i.e., that burning
charcoal indoors can kill due to the
production of CO. Thus, the label states
“CARBON MONOXIDE HAZARD.”

An early draft of the label used the
term “CARBON MONOXIDE
POISONING.” This was changed
because industry claimed that the term
could be interpreted by some consumers
as inaccurately warning that charcoal
cooking could poison food.

Statement of Consequences. The
phrase “‘cause death” in the current
label should be replaced by the more
personal phrase ““can kill you.”
Research indicates that personalizing
the warning will make it difficult for
users to conclude that the warning is
not directed at them and, therefore, that
it is not important to comply with the
warning.
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Statement of How to Avoid Hazard.
The label should clearly state the action
to be taken or avoided. Thus, the label
should be revised to state “NEVER burn
charcoal inside homes, vehicles, or
tents.” The current statement, ‘Do Not
Use for Indoor Heating or Cooking
Unless Ventilation Is Provided for
Exhausting Fumes to Outside,” may be
dangerously misleading. It may
incorrectly convey to the user that it is
safe to burn charcoal indoors if some
sort of ventilation is provided. Even if
charcoal is burned in areas where there
is some ventilation, CO may not be
reduced to safe levels.

An industry member stated that
advising users that they should never
burn charcoal indoors was unnecessary
and too stringent. He cited the example
of restaurants, and some home owners,
that cook indoors with charcoal under a
hood with ducting and a high-capacity
exhaust fan to expel the CO to the
outside. He also expressed the fear that
changing the wording of the label would
make users think there had been some
change in the product that made it more
dangerous.

The Commission does not believe that
persons who have gone to the trouble
and expense of installing a powered
exhaust hood specifically so they can
cook indoors with charcoal are going to
think the label applies to them (except
to the extent they should be sure the
exhaust system is operating properly).
The Commission concludes that
including language on the label to
indicate that charcoal can be burned
indoors if such an exhaust system is
used would dilute the primary safety
message and confuse consumers who
did not have such a system.

Marketers of charcoal may provide
additional explanatory material about
the statement to never use charcoal in
homes. And, the label statement could
even be asterisked or footnoted to draw
attention to such material. However,
such explanatory material must not
negate the content of the warning for
persons without such specialized
equipment. To do so would violate the
prohibition against deceptive
disclaimers at 16 CFR 1500.122. In
addition, packages of charcoal that are
supplied only to restaurants and other
commercial establishments are not

required to comply with the FHSA, and
are not subject to the requirements for
either the current label or the proposed
revised label.

This industry member also stated that
it was safe to burn charcoal in a
fireplace that has a chimney with an
open flue. However, the Commission
has information indicating that burning
charcoal in a fireplace may not create a
chimney draft sufficient to exhaust CO
to the outside. [11] Accordingly, based
on the presently available information,
the Commission concludes that
including a statement that charcoal can
be burned in fireplaces would constitute
a prohibited deceptive disclaimer. The
Commission seeks comment on this
issue, including specific data on
whether, and under what conditions,
charcoal can safely be burned in a
fireplace.

Recommended Revised Label. For the
reasons stated above, and elsewhere in
this notice, the Commission proposes
that the label currently required on
packages of charcoal be revised to
appear and read as follows:

BILLING CODE 6355-01-P

AWARNING

CARBON MONOXIDE HAZARD

Burning charcoal inside can
kill you. It gives off carbon
monoxide, which has no odor.

NEVER burn charcoal inside
homes, vehicles or tents.

BILLING CODE 6355-01-C

E. Other Features of the Label

Conspicuousness of the Safety
Messages. The Commission’s Human
Factors staff concluded that, as a matter
of optimum label design, it would be
desirable for the label to be consistent
with the ANSI Z535.4, American
National Standard for Product Safety
Signs and Labels. That standard
specifies that the signal word
“WARNING” should be written in black
lettering surrounded by an orange
background. The signal word should
also be placed at the top of the label and
be preceded by the hazard alert symbol.

Under the ANSI standard for safety
labels, the label should also be
surrounded by a black borderline,
which in turn should be surrounded by
a white border to make the label more
distinct. The Human Factors staff also
recommended that the lettering of the
warning statement be in black on a
white background, to maximize
readability. In addition, they
recommended that the “X” on the
pictogram be red, to achieve the
maximum visual impact and warning
effect.

The charcoal-bag industry, however,
pointed out that this optimum label
would require the bag to have a

minimum of four colors: red, orange,
black, and white. The industry stated
that many of the printing presses for
charcoal bags have the capability of
printing only six colors, and that presses
capable of printing more than six colors
are very expensive. Generally, most bags
already have at least six colors, and the
presently-used colors often do not
include one or more of the colors that
would be required by the “optimum”’
label described above. Industry
members stated that customers may
consider the color scheme of a product
to be part of its brand identification. For
the reasons given by the industry, the
Commission is proposing to not use the
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colors specified by ANSI and described
above. Thus, the proposed label will not
change the present requirement that the
label shall be in a “color sharply
contrasting with the background’ and
that the borderline shall be ““heavy.”
Examples of color combinations that the
Commission’s staff considers to be
sharply contrasting, in order of expected
visual efficiency, are: black on white;
black on yellow; white on black; dark
blue on white; white on dark red, green,
or brown; black on orange; dark green
and red on white; white on dark gray;
and black on light gray. [9] Examples of
colors that may not be considered
sharply contrasting are: black on dark
blue or dark green, dark red on light red,
light red on reflective silver, and white
on light gray or tan. See 16 CFR
1500.121(d).

Processing Safety Messages. To make
the label easier to read and understand,
the Commission proposes that the
messages be presented concisely and in
an outline form, be presented in a
horizontal format, be left-justified with
a ragged right margin, be in upper and
lower case lettering, be in the
appropriate point-type, have an
acceptable strokewidth-to-height ratio,
and have sufficient space between lines
of text. [6, Tab E(1)]

Type Size. The Commission’s Human
Factors staff determined that in order for
the label’s type to be legible and
conspicuous, 18-point type would be
required. [6, Tab E(1)] Thus, the
proposed revision specifies 18-point
type (3/16 inches) as the minimum
allowable type size for the safety
messages. The signal word shall be in at
least 27-point type (9/32 inches).

Label Size. When the minimum
specified type sizes are laid out in the
configuration specified in the proposed
revised label, the label is 2 inches high.
Accordingly, this is the minimum
allowable height of the label, and this
size is suitable for the smallest-size bags
of charcoal presently marketed (2.5 Ib.).

An industry member raised the
question of whether the label can or
should be proportionately larger for
larger-size bags. The Commission
recommends that larger bags use larger
labels to the extent feasible. The
Commission solicits comment on
whether it should, in the final rule,
require that labels be proportionately
larger for larger bags. If the Commission
requires proportionately larger labels, it
could require larger type sizes for
specified ranges of the area of the front
and back panels of the package.
Comment is solicited on the appropriate
parameters and on the potential
economic effects of larger labels on
larger bags.

The proposed revised label is taller
than the currently required label. The
current label is required to be at least 2
inches from the top seam. In order to
maintain this required distance, the
bottom edge of a taller label would have
to be lower on the bag. This could
interfere with existing graphics, which
would then have to be redesigned. This
could require additional modifications
to printing plates and increase the cost
of the proposed label revision, without
providing any identifiable safety benefit.
Therefore, the Commission is proposing
to change the minimum allowable
distance from the top seam to the label
from 2 inches to 1 inch. This would
allow the taller label to be printed
without affecting other printing lower
on the bag.

The Commission proposes to retain
the current requirements that the label
must be on both the front and back
panels of the bag and in the upper 25%
of the panels.

F. Economic and Product Information
[6, Tab G]

Charcoal is a solid carbon material
made from wood subjected to extremely
high temperature. It is available in
lump, briquet and powdered forms. To
produce charcoal briquets, charcoal is
ground, mixed with other ingredients,
and pressed into pillow shapes. Lump
and briquet charcoal is used as a fuel in
cooking and in specialized scientific,
industrial and horticultural
applications. Recreational cooking
consumes approximately 80-90% of
charcoal production. Specialized uses
account for the remainder of charcoal
consumption.

Nearly 800,000 tons of charcoal
briquets were sold in 1992. Charcoal
briquet sales doubled between 1967 and
1977, were relatively flat during the
1980’s, and have shown a slight rise
since 1991. The popularity of gas grills
may explain the flattening of sales
during the 1980’s. Charcoal briquet sales
account for approximately 80-90% of
the annual production of charcoal.
Imports comprise less than 1% of the
domestic sales of charcoal.

Supermarkets and hardware,
discount, drug, and garden supply
stores sell charcoal to consumers in a
variety of types and packages. Three
major types of charcoal briquets are
available. One is the standard briquet.
Another is the “instant-light” briquet,
which is impregnated with a flammable
substance. The third is a “flavor
additive” briquet which is produced
with an aromatic wood such as hickory
or mesquite. Standard briquets generally
are sold in multi-walled (multi-layered)
5, 10, 20 and 40-pound paper bags. The

instant-light briquets are available in
similar 2%z, 4, 5, 8, and 15-pound bags.
Briquets are also available in single use,
wax impregnated, “light-the-bag”
packages. Lump charcoal, which is pure
charcoal, is marketed as a natural
product and is available in packaging
similar to briquets. Charcoal also may be
sold in other sizes of bags or in
corrugated boxes depending upon
marketing considerations. Based on an
informal study of the Washington, D.C.
area market, the retail price of charcoal
ranges from approximately $.25 to $.75
per pound depending on package size,
although the retail price of some
specialty charcoal may be higher.

Approximately 10 companies
manufacture lump and briquet charcoal
in the United States. Several companies
import charcoal. According to industry
representatives, the top five domestic
charcoal manufacturers control an
estimated 90-95% of the market, with
the leading company controlling
approximately 50%. Manufacturers
provide lump charcoal and charcoal
briquets under an estimated 150
different brand names, most of which
are private or ‘‘store” brands. Relatively
few are nationally or regionally
marketed brands.

An estimated 47.5 million households
own charcoal grills. Based on a survey
conducted by the Barbecue Industry
Association, the number of *““barbecuing
events” more than doubled over a 10-
year period, with an estimated 2.3
billion occurrences in 1991. [5] Based
on ownership and usage data obtained
through this survey, an estimated 800
million of these barbecuing events used
charcoal. These data indicate that there
was an estimated average of 17 charcoal
barbecuing events per year per
household that owned a charcoal grill.
It is also estimated that, on average,
each of these households uses the
equivalent of 3.4 10-pound bags of
charcoal per year.

There are approximately 26 deaths
and 400 CO-related emergency room-
treated injuries associated with the use
of charcoal each year. Thus, there was
approximately one death for every 1.8
million households owning charcoal
grills and one CO injury for every
118,750 households owning charcoal
grills. Additionally, there were an
estimated 160 million bags of charcoal
briquets sold in 1992. Thus, there was
approximately one death for every 6.2
million charcoal briquet bags (0.16
deaths per million bags) and one CO
injury for every 0.4 million bags (2.5
injuries per million bags).

The Commission estimates that
changing the labeling requirements for
packages of charcoal has the potential
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for substantial benefits to society. Based
on the CPSC'’s injury cost model, the
average annual societal cost of an injury
from charcoal-related CO poisoning is
approximately $10,000. The annual
societal cost of these injuries is
approximately $4 million, given the
estimated 400 such injuries per year.
Additionally, there are an estimated 26
deaths per year from charcoal-related
CO poisonings. Assuming a statistical
value of life of $5 million, these injuries
and deaths cost society about $134
million annually. The avoidance of
these injuries and deaths represents the
maximum potential benefits to society.

The costs to industry of revising the
warning label include one-time, start-up
expenses and continuous, ongoing
expenses. Start-up expenses include the
cost of new printing equipment and
printing plates, artwork, and negatives.
Ongoing expenses relate to the
additional color requirements of the
recommended warning label.

If the Commission were to mandate
the “optimum’ warning label described
above, which includes the additional
color requirements, industry
representatives have indicated that
aggregate start-up expenses for the label
could amount to as much as $6 million.
Further, the ongoing costs for added
colors may be around $4 million per
year. If the start-up expenses are
amortized over a 5-year period, the costs
of the revisions to the warning label
may amount to about $5.2 million
annually.

However, the Commission is
proposing to ease the requirements for
the placement of the label on bags of
charcoal and to not mandate additional
colors. The costs of the proposed
revision are estimated to be no more
than $1 million in start-up expenses.
Easing the recommended color
requirements will allow continued use
of current printing equipment. Since the
revised labeling rule is proposed to have
an effective date 12 to 18 months after
publication of the final rule, no
additional burden to industry should
result. This time should allow firms to
use up existing inventories of printed
bags. If any preprinted bags remain
unfilled at that time, the costs of not
using these bags and of discarding them
are not expected to be significant.

Benefits to society from the new label
would exceed costs at 1% effectiveness
if, as proposed, additional colors are not
required and the current label position
requirements are eased. If the label was
required to contain the four specified
colors and the position requirements of
the label were not eased, as in the
“optimum’”’ label described above, the
label would need to be about 4%

effective in order for benefits to exceed
costs.

G. Effective Date

The rule applies only to filled
containers of charcoal. Marketers of
charcoal, however, have indicated that
it is not unusual to have an inventory
of printed bags that would take 1 or 2
years to use up. These marketers would
prefer that the revised requirement
relate to the date the bag or other
container was printed, so that all
existing inventories could be used. This
approach would be impractical for the
Commission to enforce, however, since
the staff would have to determine not
only when the bag of charcoal was
filled, but when the bag was printed.
Accordingly, the Commission has
decided to specify that the rule applies
to all containers of subject charcoal that
are filled on or after the effective date.

In order to address the marketers’
concern about inventories, however, the
Commission proposes that the revised
rule will not become effective until
sufficient time has passed for the
industry to use up most of its current
inventory of printed bags. The
Commission estimates that this will
occur on a date that is 12 to 18 months
after the issuance of a final rule. This
will provide time to revise the plates
needed to print the new label, revise
any other plates that may be affected on
the bag, conduct consumer acceptance
tests if needed, print new bags, and
incorporate the new bags into
production. It will also provide time for
existing inventories of printed bags to be
depleted. Of course, manufacturers who
order additional printing of bags
between now and the effective date of
the rule should limit the quantities
ordered so that large numbers of bags
will not have to be discarded or
stickered with the new label.
Accordingly, the Commission proposes
that the effective date will be at least 12,
but not more than 18, months after any
final rule is published.

Although there can be no guarantee
that any final rule will be the same as
the proposed rule, some manufacturers
may wish to voluntarily use the revised
label before the effective date of a final
rule. For such firms, the Commission
will, until further notice published in
the Federal Register, consider labels
complying with the proposal as
complying with the current
requirements of 16 CFR 1500.14(b)(6), as
well as with any revised requirements of
this section, provided that such labels
are brought into full compliance with
the final rule as supplies are exhausted.

H. Regulatory Flexibility Act
Certification

When an agency undertakes a
rulemaking proceeding, the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq.,
generally requires the agency to prepare
proposed and final regulatory flexibility
analyses describing the impact of the
rule on small businesses and other small
entities. The purpose of the Regulatory
Flexibility Act, as stated in section 2(b)
(5 U.S.C. 602 note), is to require
agencies, consistent with their
objectives, to fit the requirements of
regulations to the scale of the
businesses, organizations, and
governmental jurisdictions subject to
the regulations. Section 605 of the Act
provides that an agency is not required
to prepare a regulatory flexibility
analysis if the head of an agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.

The Commission’s Directorate for
Economic analysis examined the
potential effects of the proposed rule on
small entities. [6, Tab G] Businesses
affected by label-change costs may
include charcoal manufacturers
(approximately 10 firms), bag suppliers,
and firms that own a charcoal brand
name (proprietary or private label
brands). Industry representatives predict
that the bulk of the costs of developing
new labels will fall initially on the
charcoal manufacturers. As noted above,
these costs may include those associated
with the development or purchase of
new printing plates, printing
equipment, artwork, and negatives.

Several private label manufacturers
have indicated that they will be
disproportionately affected by a label
change. These firms package charcoal
under a large number of brand names,
which may require hundreds of plate
changes. According to information
currently available, the number of small
firms that may be disproportionately
affected by a label change is not
substantial, as only a few small firms
may fall into this category. Easing of the
margin and color requirements, as
proposed, will substantially reduce
these firms’ costs. These effects may be
further mitigated if the firms are able to
pass costs through to their customers or
if their plates are near the end of their
service life. Costs for other small firms
are not expected to be significant, due
to the relatively small number of brands
and sizes handled by such firms.

The rule should not require small
firms to buy new printing presses.
Manufacturers would be given enough
time to use up existing supplies of
printed bags. Bags filled with charcoal
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before the effective date are not subject
to the revised requirements.
Accordingly, for the reasons given
above, the Commission preliminarily
certifies that the proposed rule, if
issued, would not have significant
economic effects on a substantial
number of small entities. However, the
Commission solicits comments
concerning the potential effects of the
proposed rule on small firms.

l. Environmental Considerations

Pursuant to the National
Environmental Policy Act, and in
accordance with the Council on
Environmental Quality regulations and
CPSC procedures for environmental
review, the Commission has assessed
the possible environmental effects
associated with the proposed rule to
revise the warning labels for packages of
charcoal. Preliminary analysis of the
potential impact of this proposed rule
indicates that it would have no
significant effects on the environment if
the effective date of a rule enables the
firms to deplete existing stocks of filled
and empty bags. (Some firms have
indicated that, depending on the time of
the year, they may have as much as a
2-year supply of filled and empty bags.)
As previously noted, bags filled before
the effective date would not be affected

by the proposed rule. Even if some old
inventory of bags remains and cannot be
restickered, the environmental
consequences would not be major.

Therefore, because the proposed rule
would have no significant impact on the
environment, neither an environmental
assessment nor an environmental
impact statement is required.

J. Conclusion

For the reasons discussed above, the
Commission preliminarily concludes
that the labeling required by section
2(p)(1) of the FHSA for packages of
charcoal is not adequate for the
protection of the public health and
safety, in view of the special hazard of
CO poisoning presented by using
charcoal in a confined area. The
Commission preliminarily finds that the
additional label requirements in the
proposed revised label are necessary for
the protection of the public health and
safety and proposes to issue such
requirements under the authority of
section 3(b) of the FHSA, 15 U.S.C.
1262(b).

Effective Date

The Commission proposes to make
the final rule effective on a date that is
12 to 18 months after it is published in
the Federal Register, as to charcoal

intended for cooking or heating that is
placed in containers for retail sale on or
after that date.

List of Subjects in 16 CFR Part 1500

Consumer protection, Hazardous
materials, Hazardous substances,
Imports, Infants and children, Labeling,
Law Enforcement, Toys.

For the reasons given above, the

Commission proposes to amend 16 CFR
part 1500 as follows:

PART 1500—HAZARDOUS
SUBSTANCES AND ARTICLES;
ADMINISTRATION AND
ENFORCEMENT REGULATIONS

1. The authority citation for part 1500
is revised to read as follows:

Authority: 15 U.S.C. 1261-1278.

2. Section 1500.14 is amended by
revising the borderlined label statement
in paragraph (b)(6)(i) and paragraph
(b)(6)(ii) as follows:

§1500.14 Substances requiring special
labeling under section 3(b) of the act.
* * * * *
(b) * * Xx
(6) * * *
(l) * x %
BILLING CODE 6355-01-P

——

AWARNING

CARBON MONOXIDE HAZARD

Burning charcoal inside can
kill you. It gives off carbon
monoxide, which has no odor.

NEVER burn charcoal inside
homes, vehicles or tents.

BILLING CODE 6355-01-C

(i) For bags of charcoal, the label
specified in paragraph (b)(6)(i) of this
section shall appear within a heavy
borderline in a color sharply contrasting
to that of the background, on both the
front and back panels in the upper 25
percent of the panels of the bag, at least
1 inch below the seam and at least 1
inch above any reading material or
design elements. The signal word
“WARNING” shall be in capital letters
in at least 27-point (7.14 mm, %32 inch)

type. The remaining text of the warning
statement shall be in at least 18-point
(4.763 mm, %16 inch) type. The lettering
shall have a strokewidth-to-height ratio
of from 1:6 to 1:8, and the spacing
between the bottom of the letters of one
line of the statement of consequences
and the statement of how to avoid the
hazard and the top of the letter of the
next line of that statement shall be about
one-fourth of the height of the type size.
The label shall be at least 50.8 mm (2

inches) high. The label’s lettering and
pictogram shall have the size relation to
each other and to the remainder of the
label as shown in paragraph (b)(6)(i) of
this section.
* * * * *

Dated: August 1, 1995.
Sadye E. Dunn,

Secretary, Consumer Product Safety
Commission.
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Appendix 1—List of Relevant Documents

(Note: This list of relevant documents will
not be printed in the Code of Federal
Regulations.)

1. Petition HP 91-1 from Barbara Mauk.

2. Letter to Barbara Mauk from Sadye E.
Dunn, CPSC, January 28, 1993.

3. Hampson, N.B. et al., JAMA (January 5,
1994).

4. Cost information from industry.

a. The Clorox Company (Kingsford), P.O.
Box 493, Pleasanton, CA 94566.

b. King and Spalding, representing Royal
Oak Enterprises, Inc., 1730 Pennsylvania
Ave. N.W., Washington, D.C. 20006.

c. Hickory Specialties, Inc., P.O. Box 1669,
Brentwood, TN 37024.

5. Barbecue Industry Association survey.
Barbecue Industry Association, 710 East
Ogden, Suite 113, Naperville, IL 60563.

6. Briefing package dated July 6, 1995, with
Tabs A-H.

TAB A—Background Information on
Charcoal Labeling in Briefing Package memo
dated May 18, 1994 accompanied by FDA'’s
Notices of Proposed and Final Rulemaking
dated September 2, 1970, and August 11,
1971, and Petition for Amending Labeling
Requirements for Charcoal Intended for
Household Use, dated October 12, 1990.

TAB B—Memorandum from Laureen E.
Burton of Directorate for Health Sciences to
Sharon R. White, entitled ‘“Carbon Monoxide
Toxicity Review for the Charcoal Labeling
Project,” dated March 8, 1994.

TAB C Memorandum from Leonard
Schachter Directorate for Epidemiology,
Division of Hazard Analysis to Sharon R.
White, entitled “‘Charcoal Labeling Project,”
dated December 12, 1994.

TAB D—Memorandum from Charles M.
Jacobson of Office of Compliance and
Enforcement to Susan E. Womble, entitled
“Compliance Experience with Current FHSA
Labeling Requirements for Charcoal
Briquets,” dated April 30, 1992.

TAB E—1. Memorandum from Sharon R.
White of Directorate for Engineering
Sciences, Division of Human Factors to The
File entitled, “Proposed Revisions to
Labeling Requirements for Packages of
Charcoal’ dated June 15, 1995.

2. Memorandum from George Sweet of
Directorate for Engineering Sciences,
Division of Human Factors to Sharon R.
White entitled, “‘Pictogram Testing for
Warning Labels on Charcoal Bags,”” dated
June 12, 1995.

TAB F—Logs of Industry Meetings on (1)
April 22,1994, and (2) April 13, 1995.

TAB G—Memorandum from Mary F.
Donaldson of Directorate of Economic
Analysis to Sharon R. White, entitled
“Economic Analysis of a Revision to
Charcoal Labeling,” dated June 22, 1995.

TAB H—Draft Federal Register
Notice—Notice of Proposed Rulemaking.

7. Letter from James C. Stephen, President,
Weber-Stephen Products Co., to Sharon R.
White, CPSC, May 11, 1995.

8. Letter from Harleigh Ewell, CPSC, to
James C. Stephen, President, Weber-Stephen
Products Co., June 29, 1994.

9. Woodson, W.; Tillman, B.; and Tillman,
P., 1992.

10. ANSI z535.3-1991, American National
Standard for Criteria for Safety Symbols.

11. Perry, E., and Neily, M. (1985). Burning
Charcoal Briquettes in a Fireplace. U.S.
Consumer Product Safety Commission,
Washington, DC.

12. Letter from Leonard S. Gryn, Executive
Vice President, Weber-Stephen Products Co.,
to Harleigh Ewell, CPSC, July 5, 1995.

[FR Doc. 95-19357 Filed 8-9-95; 8:45 am]
BILLING CODE 6355-01-P

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1

[CO-26-95]

RIN 1545-AT55

Treatment of Underwriters in Section
351 and Section 721 Transactions

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document proposes rules
for transfers of cash to a corporation or
a partnership. The proposed regulations
will affect taxpayers in transactions
intended to qualify under section 351
and section 721 when there is an
offering of stock or partnership interests
through an underwriter. This document
also provides notice of a public hearing
on these proposed regulations.

DATES: Written comments must be
received by November 8, 1995. Requests
to speak at the public hearing scheduled
for Wednesday, January 17, 1996, at 10
a.m., with outlines of oral comments,
must be received by Wednesday,
December 27, 1995.

ADDRESSES: Send submissions:
CC:DOM:CORP:T:R (CO-26-95), room
5228, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044. In the alternative,
submissions may be hand delivered
between the hours of 8 a.m. and 5 p.m.
to: CC:DOM:CORP:T:R (CO-26-95),
Courier’s Desk, Internal Revenue
Building, 1111 Constitution Avenue
NW., Washington, DC. The hearing will
be held in the Auditorium, Internal
Revenue Building, 1111 Constitution
Avenue NW., Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulation
under section 351(a), Susan T.
Edlavitch, (202) 622—7750; concerning
the proposed regulation under section
721(a), Brian J. O’Connor, (202) 622—
3060; concerning submissions and the
hearing, Mike Slaughter, (202) 622—-7190
(not toll-free numbers).

SUPPLEMENTARY INFORMATION:
Background

Section 351(a) provides that no gain
or loss is recognized if property is
transferred to a corporation by one or
more persons solely in exchange for
stock in the corporation and
immediately after the exchange the
person or persons are in control (as
defined in section 368(c)) of the
corporation.

Section 721(a) provides that no gain
or loss is recognized to a partnership or
to any of its partners in the case of a
contribution of property to the
partnership in exchange for an interest
in the partnership.

Rev. Rul. 78-294, 1978-2 C.B. 141,
involves the incorporation of an existing
sole proprietorship by an individual to
raise capital through a public offering.
The individual sought the assistance of
an underwriter. In accordance with the
plan, the individual organized a new
corporation, which had capital stock of
1,000 authorized but unissued shares.

Situation 1 describes a transaction
that was considered to fall within the
general definition of a “‘best efforts”
underwriting. Pursuant to an agreement
among the individual, the new
corporation, and the underwriter, the
individual transferred all the business
property to the new corporation in
exchange for 500 shares of stock. The
underwriter agreed to use its best efforts
as an agent of the corporation to sell the
500 unissued shares to the general
public at $200 per share. The
underwriter succeeded in selling the
stock within two weeks of the initial
offering with no change in the terms of
the offering.

Situation 2 describes a transaction
that was considered to fall within the
general definition of a ““firm
commitment” underwriting. Pursuant to
an agreement among the individual, the
new corporation, and the underwriter,
the individual transferred all the
business property to the new
corporation in exchange for 500 shares
of stock, and the underwriter transferred
$100,000 in cash to the new corporation
in exchange for the remaining 500
shares. At the time of the underwriter’s
purchase, the underwriter had not
entered into a binding contract to
dispose of its stock in the new
corporation. However, the underwriter
intended to sell its 500 shares, but, if
unsuccessful, was required to retain
them. Following the exchanges, the
underwriter sold its 500 shares of stock
in the new corporation to the general
public within two weeks of the initial
offering. The individual retained the
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500 shares of stock in the new
corporation.

In Situation 1, the ruling holds that
the individual who transferred the
business property to the corporation and
the investors in the public offering were
co-transferors in a single transaction
that qualified under section 351. In
Situation 2, the ruling holds that the
firm commitment underwriter was a
transferor along with the individual and
that their control was not defeated by
the subsequent resale of 50 percent of
the stock in the public offering.

The IRS and Treasury believe that
Situation 2 of Rev. Rul. 78-294 does not
reflect current underwriting practices.
In addition, the IRS and Treasury
believe that underwritings of
partnership interests should be treated
similarly to underwritings of stock.
Further, the proposed regulations are
necessary to prevent inappropriate
imposition and inappropriate avoidance
of tax.

The proposed regulations, under
certain circumstances, disregard
underwriters of stock and partnership
interests for purposes of section 351 and
section 721. The proposed treatment of
underwriters is similar to their
treatment under § 1.382-3(j)(7) and
§1.1273-2(e).

Explanation of Provisions

Proposed Amendment Adding § 1.351-
1(a)(3)

This document proposes to add
§1.351-1(a)(3) to 26 CFR part 1. The
proposed regulation provides that, for
the purpose of section 351, if a person
acquires stock from an underwriter in
exchange for cash in a qualified
underwriting transaction, the person
who acquires the stock from the
underwriter is treated as transferring
cash directly to the corporation in
exchange for the stock and the
underwriter is disregarded. A qualified
underwriting transaction is a transaction
in which a corporation issues stock for
cash in an underwriting in which either
the underwriter is an agent of the
corporation or the underwriter’s
ownership of stock is transitory. The
proposed regulation would render Rev.
Rul. 78-294 obsolete. No inference is
intended as to transactions not within
the scope of the proposed regulation.

Proposed Amendment Adding §1.721-
1(c)

This document proposes to add
§1.721-1(c) to 26 CFR part 1. The
proposed regulation provides that, for
the purpose of section 721, if a person
acquires a partnership interest from an
underwriter in exchange for cash in a

qualified underwriting transaction, the
person who acquires the partnership
interest from the underwriter is treated
as transferring cash directly to the
partnership in exchange for the
partnership interest and the underwriter
is disregarded. A qualified underwriting
transaction is a transaction in which a
partnership issues partnership interests
for cash in an underwriting in which
either the underwriter is an agent of the
partnership or the underwriter’s
ownership of the partnership interests is
transitory. No inference is intended as
to transactions not within the scope of
the proposed regulation.

Comments Solicited

The IRS and Treasury invite public
comment on the proposed regulations.
In particular, the IRS and Treasury
solicit comments on (a) whether the
proposed rules should apply for all tax
purposes; (b) whether the proposed
rules should be limited to underwriters;
and (c) whether the proposed rules
should be limited to cash transactions.

Proposed Effective Dates

New §1.351-1(a)(3) and new § 1.721—
1(c) are proposed to be effective for
qualified underwriting transactions
occurring on or after the date of
publication as final regulations in the
Federal Register.

Effect on Other Documents

The following publication would
become obsolete as of the date of
publication in the Federal Register of
the final regulations: Rev. Rul. 78-294,
1978-2 C.B. 141.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in EO 12866. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) and the Regulatory
Flexibility Act (5 U.S.C. chapter 6) do
not apply to these regulations, and,
therefore, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (a signed original and
eight (8) copies) that are submitted

timely to the Internal Revenue Service.
All comments will be available for
public inspection and copying.

A public hearing has been scheduled
for Wednesday, January 17, 1996,
beginning at 10 a.m., in the Auditorium,
Internal Revenue Building, 1111
Constitution Avenue, NW., Washington,
DC. Because of access restrictions,
visitors will not be admitted beyond the
Internal Revenue Building lobby more
than 15 minutes before the hearing
starts.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing.

Persons who wish to present oral
comments at the hearing must submit
written comments, an outline of topics
to be discussed and the time to be
devoted to each topic (signed original
and eight (8) copies) by Wednesday,
December 27, 1995.

A period of 10 minutes will be
allotted to each person for making
comments.

An agenda showing the scheduling of
the speakers will be prepared after the
deadline for receiving outlines has
passed. Copies of the agenda will be
available free of charge at the hearing.

Drafting Information

The principal authors of these
proposed regulations are Susan T.
Edlavitch of the Office of Assistant
Chief Counsel (Corporate) and Brian J.
O’Connor of the Office of Assistant
Chief Counsel (Passthroughs and
Special Industries). However, other
personnel from the IRS and Treasury
participated in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by adding entries
in numerical order to read as follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.351-1 also issued under 26
US.C.351.* * *

Section 1.721-1 also issued under 26
US.C.721.* * *

Par. 2. In §1.351-1, paragraph (a)(3)
is added to read as follows:

§1.351-1 Transfer to corporation
controlled by transferor.

(a) * * *

(3) Underwritings of stock—(i) In
general. For the purpose of section 351,



40794

Federal Register / Vol.

60, No. 154 / Thursday, August 10,

1995 / Proposed Rules

if a person acquires stock of a
corporation from an underwriter in
exchange for cash in a qualified
underwriting transaction, the person
who acquires stock from the
underwriter is treated as transferring
cash directly to the corporation in
exchange for stock of the corporation
and the underwriter is disregarded. A
qualified underwriting transaction is a
transaction in which a corporation
issues stock for cash in an underwriting
in which either the underwriter is an
agent of the corporation or the
underwriter’s ownership of the stock is
transitory.

(ii) Effective date. This paragraph
(a)(3) is effective for qualified
underwriting transactions occurring on
or after the date of publication of the
final regulation in the Federal Register.

* * * * *

Par. 3. In §1.721-1, paragraph (c) is
added to read as follows:

§1.721-1 Nonrecognition of gain or loss
on contribution.
* * * * *

(c) Underwritings of partnership
interests—(1) In general. For the
purpose of section 721, if a person
acquires a partnership interest from an
underwriter in exchange for cash in a
qualified underwriting transaction, the
person who acquires the partnership
interest is treated as transferring cash
directly to the partnership in exchange
for the partnership interest and the
underwriter is disregarded. A qualified
underwriting transaction is a transaction
in which a partnership issues
partnership interests for cash in an
underwriting in which either the
underwriter is an agent of the
partnership or the underwriter’s
ownership of the partnership interests is
transitory.

(2) Effective date. This paragraph (c)
is effective for qualified underwriting
transactions occurring on or after the
date of publication of the final
regulation in the Federal Register.
Margaret Milner Richardson,
Commissioner of Internal Revenue.

[FR Doc. 95-19447 Filed 8-9-95; 8:45 am]
BILLING CODE 4830-01-U

26 CFR Part 1

[CO-19-95]

RIN 1545-AT43

Transfers to Investment Companies

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document proposes
amendments to regulations relating to
transfers to investment companies. The
amendments are necessary to clarify
existing regulations relating to certain
transfers to a controlled corporation.
Generally, the regulations will be
amended to provide when certain
transfers will not cause a diversification
of the transferors’ interests.

DATES: Written comments and requests
for a public hearing must be received by
November 8, 1995.

ADDRESSES: Send submissions to:
CC:DOM:CORP:T:R (CO-19-95), room
5228, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044. In the alternative,
submissions may be hand delivered
between the hours of 8 a.m. and 5 p.m.
to: CC:DOM:CORP:T:R (CO-19-95),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue NW.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Andrew M. Eisenberg, (202) 622-7790
(not a toll-free number).

SUPPLEMENTARY INFORMATION:
Background

This document proposes amendments
to the Income Tax Regulations (26 CFR
part 1) under section 351 of the Internal
Revenue Code of 1986. Section 351(a)
provides that no gain or loss will be
recognized if one or more persons
transfer property to a corporation solely
in exchange for stock in the corporation
and immediately after the exchange the
transferors control the transferee
corporation. Section 351(e)(1) provides
that section 351(a) will not apply to a
transfer of property to an investment
company.

The rule of section 351(e)(1) was
enacted as part of the Foreign Investors
Tax Act of 1966, with the goal of
preventing individuals from achieving
tax-free diversification by the transfer of
one or a few stocks or securities to a
corporation (referred to as a swap fund).
See generally H. Rep. No. 1049, 94th
Cong., 2d Sess. (Apr. 27, 1976).

Section 1.351-1(c)(1) states that a
transfer to an investment company will
occur when (i) the transfer results in
diversification of the transferors’
interests and (ii) the transferee is a
Regulated Investment Company (RIC),
Real Estate Investment Trust (REIT), or
a corporation more than 80 percent of
the value of whose assets (excluding
cash and non-convertible debt
obligations) are readily marketable
stocks or securities. Section 1.351—
1(c)(5) provides that a transfer
ordinarily results in the diversification
of the transferors’ interests if two or

more persons transfer nonidentical
assets to a corporation in the exchange.

As part of the Tax Reform Act of 1976
(the 1976 Act), Congress enacted
sections 683(a) and 721(b), which
incorporate the section 351(e) rules for
transfers to a trust and a partnership,
respectively.

The 1976 Act also addressed
reorganizations of investment
companies by enacting section
368(a)(2)(F). This legislation was
intended to prevent the tax-free merger
of a closely held corporation holding an
undiversified group of assets into a
publicly held diversified investment
company, resulting in a tax-free
diversification of the interests of the
target shareholders.

Section 368(a)(2)(F)(i) provides that a
transaction between two “‘investment
companies” otherwise qualifying as a
reorganization will not qualify as a
reorganization for any corporation in the
transaction that is not a RIC, REIT, or
corporation described in section
368(a)(2)(F)(ii). Section 368(a)(2)(F)(iii)
defines an investment company as a
RIC, REIT, or corporation with at least
50 percent of its assets comprised of
stocks or securities and 80 percent of its
assets held for investment. A
corporation satisfies section
368(a)(2)(F)(ii) if not more than 25
percent of the value of its total assets is
invested in the stock and securities of
any one issuer and not more than 50
percent of the value of its total assets is
invested in the stock and securities of
five or fewer issuers. For purposes of the
section 368(a)(2)(F)(ii) test, all members
of a controlled group of corporations
(within the meaning of section 1563(a))
shall be treated as one issuer. Also, a
person holding stock in a RIC, REIT, or
other investment company (as defined
in section 368(a)(2)(F)(iii)) that meets
the requirements of section
368(a)(2)(F)(ii) shall be treated as
holding its proportionate share of the
assets held by the company. Section
368(a)(2)(F)(iv) provides that in
determining total assets, certain assets
shall be excluded, including cash and
cash items (including receivables),
Government securities, and assets
acquired to meet section 368(a)(2)(F)(ii)
or to cease to be an investment
company. Section 368(a)(2)(F)(v)
provides that section 368(a)(2)(F) shall
not apply if the stock of each investment
company is owned substantially by the
same persons in the same proportions.
Section 368(a)(2)(F)(vii) defines
securities for purposes of clauses (ii)
and (iii) of section 368(a)(2)(F).
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Reasons for Change

The IRS wants to clarify that §1.351—
1(c)(5) does not prevent tax-free
combinations of already diversified
portfolios, and that combinations of
already diversified portfolios are not
inconsistent with the purposes of
section 351(e) (i.e., preventing the tax-
free transfer of one or a few stocks or
securities to swap funds). For example,
RICs often transfer portfolios of
investment assets to partnerships under
section 721(a) (which is subject to the
section 351(e) rules pursuant to section
721(b)). These transactions are
appropriately tax-free because the RICs
are not transferring one or a few stocks
or securities, but rather, the RICs are
transferring diversified portfolios of
stocks and securities.

Also, the nonidentical asset standard
of §1.351-1(c)(5) is stricter than the test
applied for combinations of investment
companies under the corporate
reorganization provisions (see section
368(a)(2)(F)(ii)). Transfers of certain
diversified portfolios to a corporation
may be taxable under section 351(e),
while the same portfolios could be
combined through a merger that may
qualify as a tax-free reorganization.

Explanation of Provisions

The proposed amendments to
§1.351-1(c) provide that transfers of
assets will not be treated as transfers
that result in diversification of the
transferors’ interests for purposes of
§1.351-1(c)(1)(i) if each transferor
transfers assets that satisfy section
368(a)(2)(F)(ii), as modified. Under this
rule, no transfers of nonidentical assets
to a corporation described in § 1.351—
1(c)(1)(ii) will qualify for
nonrecognition treatment under section
351 unless each transferor transfers
assets that satisfy section
368(a)(2)(F)(ii), as modified.

For purposes of §1.351-1(c), relevant
provisions of section 368(a)(2)(F) will
apply to the section 368(a)(2)(F)(ii) test.
Those provisions include the controlled
group and look-through rules found in
clause (ii) (members of a controlled
group of corporations are considered as
one issuer and persons holding stock in
certain investment companies are
treated as holding a proportionate share
of the investment company’s assets), the
common ownership rule found in clause
(v) (diversification will not be
considered to occur if the interests in
the assets to be transferred are held
substantially by the same persons in the
same proportions as the interests in the
transferee), and the definition of
securities found in clause (vii) (the term
securities includes investments

constituting a security within the
meaning of the Investment Company
Act of 1940 (15 U.S.C. 80a—2(36)). The
definition of total assets in section
368(a)(2)(F)(iv) will apply, except that
Government securities will be included
in determining total assets, unless the
Government securities are acquired to
meet section 368(a)(2)(F)(ii).

The proposed modification of the
definition of total assets to include
Government securities addresses a
problem caused by transfers of funds
consisting mostly of Government
securities. For example, if 95 percent of
a money market fund’s assets are
invested in Government securities and
five percent are invested in the stock of
corporation X, the Government
securities would not be treated as
securities (see section 368(a)(2)(F)(vii))
and, without the modification, would be
excluded from total assets for purposes
of the 25 and 50 percent test of section
368(a)(2)(F)(ii). As a result, the
unmodified test would treat 100 percent
of the fund’s assets as X stock and the
fund would not satisfy the 25 and 50
percent test of section 368(a)(2)(F)(ii).
The modified test would include
Government securities in total assets.
The fund would satisfy the modified
test because the stock of one issuer
would constitute only five percent of
the fund’s portfolio. The IRS believes
that the modification is appropriate
because the presence of a small amount
of nondiversified property in a
Government securities portfolio
(otherwise qualifying under section
368(a)(2)(F)(ii)) should not disqualify
the portfolio from tax-free treatment.

The adoption of the modified section
368(a)(2)(F)(ii) test is intended to limit
section 351(e) to cases more analogous
to the typical swap fund cases that were
the focus of the section 351(e)
legislation. Also, the adoption of this
test should minimize the different tax
treatment of a section 351 transfer and
a section 368 reorganization under
economically similar situations. This
test will also apply for purposes of
sections 683(a) and 721(b). Finally, a
proposed revision to § 1.584—4(a) adopts
this test.

Proposed Effective Date

These regulations are proposed to
apply to transfers of assets occurring on
or after the date of publication as final
regulations in the Federal Register.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in EO 12866. Therefore, a regulatory
assessment is not required. It also has

been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) and the Regulatory
Flexibility Act (5 U.S.C. chapter 6) do
not apply to these regulations, and,
therefore, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Requests for a Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (a signed original and
eight (8) copies) that are submitted
timely to the IRS. All comments will be
available for public inspection and
copying. A public hearing may be
scheduled if requested in writing by a
person that timely submits written
comments. If a public hearing is
scheduled, notice of the date, time, and
place for the hearing will be published
in the Federal Register.

Drafting Information

The principal author of these
regulations is Andrew M. Eisenberg,
Office of Assistant Chief Counsel
(Corporate), IRS. However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendment to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 as proposed to be amended in
a document published elsewhere in this
issue of the Federal Register continues
to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.351-1 also issued under 26
U.S.C.351* * *,

Par. 2. Section 1.351-1 is amended
by:

1. Redesignating paragraph (c)(6) as
paragraph (c)(7).

2. Adding new paragraph (c)(6) to
read as follows:

§1.351-1 Transfer to corporation
controlled by transferor.
* * * * *
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(C) * * *

(6) For purposes of paragraph (c)(5) of
this section, a transfer of assets will not
be treated as resulting in a
diversification of the transferors’
interests if each transferor transfers a
diversified portfolio of assets. For
purposes of this paragraph, a portfolio
of assets is diversified if it satisfies
section 368(a)(2)(F)(ii), applying the
relevant provisions of section
368(a)(2)(F), except that, in applying
section 368(a)(2)(F)(iv), Government
securities are included in determining
total assets, unless the Government
securities are acquired to meet section
368(a)(2)(F)(ii).

* * * * *

Margaret Milner Richardson,
Commissioner of Internal Revenue.

[FR Doc. 95-19449 Filed 8-9-95; 8:45 am]
BILLING CODE 4830-01-U

26 CFR Part 1
[PS—-29-92]
RIN 1545-AQ64

Diversification of Common Trust
Funds

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of Proposed Rulemaking.

SUMMARY: This document proposes
regulations relating to the
diversification of common trust funds at
the time of a combination or division.
The proposed regulations will affect
common trust funds and their
participants.

DATES: Written comments and requests
for a public hearing must be received by
November 8, 1995.

ADDRESSES: Send submissions to:
CC:DOM:CORP:T:R (PS-29-92), room
5228, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044. In the alternative,
submissions may be hand delivered
between the hours of 8 a.m. and 5 p.m.
to: CC:DOM:CORP:T:R (PS-29-92),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue NW.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Brian J. O’Connor, (202) 622—-3060 (not
a toll-free number).

SUPPLEMENTARY INFORMATION:
Background

This document proposes amendments
to the Income Tax Regulations (26 CFR
part 1) under section 584 of the Internal
Revenue Code of 1986 relating to
common trust funds.

A common trust fund is an
investment vehicle set up by a bank in
the form of a state-law trust. The
investors in a common trust fund,
referred to as participants, are trusts and
certain other accounts for which the
bank acts as a fiduciary.

Section 584(b) provides that a
common trust fund is not subject to
taxation. Instead, each participant that
invests in the common trust fund
includes its proportionate share of the
common trust fund’s income or loss on
its own return.

Under section 584(e), the contribution
of property to a common trust fund is
a taxable event to the contributing
participant. This provision was added to
section 584(e) by the Tax Reform Act of
1976 and was intended to prevent
participants from using a common trust
fund to diversify their portfolios tax-
free. Accordingly, the legislative history
to the 1976 amendment indicates that
mergers or divisions of common trust
funds will continue to be tax-free as
long as the combining or dividing funds
have portfolios that are diversified
within the meaning of the corporate
merger rules. S. Rep. No. 938, pt. 2, 94th
Cong., 2d Sess. 48 (1976), 1976-3 (Vol.
3) C.B. 643, 690. The diversification test
for corporate mergers, section
368(a)(2)(F)(ii), was enacted in 1976 as
part of the same legislation.

Section 1.584-4(a), promulgated in
1984 and based on the 1976
amendment, provides that the transfer
of a participating interest as a result of
the combination of two or more
common trust funds, or the division of
a single common trust fund, is not
considered an admission or a
withdrawal if the combining, dividing,
and resulting funds have diversified
portfolios within the meaning of section
368(a)(2)(F)(ii).

Under section 368(a)(2)(F)(ii), a
corporation has a diversified portfolio if
not more than 25 percent of the value
of its total assets is invested in the stock
and securities of any one issuer and not
more than 50 percent of the value of its
total assets is invested in the stock and
securities of five or fewer issuers. For
purposes of the section 368(a)(2)(F)(ii)
test, all members of a controlled group
of corporations (within the meaning of
section 1563(a)) shall be treated as one
issuer. Also, a person holding stock in
a regulated investment company, real
estate investment trust, or other
investment company (as defined by
section 368(a)(2)(F)(iii)) that meets the
requirements of section 368(a)(2)(F)(ii)
shall be treated as holding its
proportionate share of the assets held by
the company. Section 368(a)(2)(F)(iv)
provides that in determining total

assets, certain assets shall be excluded,
including cash and cash items
(including receivables), Government
securities, and assets acquired to meet
section 368(a)(2)(F)(ii) or to cease to be
an investment company. Section
368(a)(2)(F)(v) provides that section
368(a)(2)(F) shall not apply if the stock
of each investment company is owned
substantially by the same persons in the
same proportions. Section
368(a)(2)(F)(vii) defines securities for
purposes of clauses (ii) and (iii) of
section 368(a)(2)(F).

Reasons for Change

Excluding Government securities
from a common trust fund’s total assets
pursuant to section 368(a)(2)(F)(iv)
could inappropriately cause a fund with
investments in Government securities to
fail to be diversified under section
368(a)(2)(F)(ii). For example, if 95
percent of a common trust fund’s assets
are invested in Government securities
and five percent are invested in the
stock of corporation X, only five percent
of the fund’s total assets (that is, only
the X stock) would be included in total
assets in applying section
368(a)(2)(F)(ii). As a result, the X stock
would be treated as constituting 100
percent of the common trust fund’s
assets and the fund would not satisfy
the 25 and 50 percent test of section
368(a)(2)(F)(ii). Because excluding
Government securities from a common
trust fund’s total assets could cause a
fund with investments in Government
securities to fail to be diversified under
section 368(a)(2)(F)(ii), common trust
funds might be discouraged from
investing in Government securities.

Explanation of Provisions

Under the proposed amendment to
§1.584-4(a), the diversification test
applied to a common trust fund at the
time of a merger or division will
continue to be section 368(a)(2)(F)(ii).
However, the test is modified so that
Government securities are now counted
in determining a fund’s total assets,
unless the Government securities are
acquired to meet section 368(a)(2)(F)(ii).

For purposes of § 1.584—-4(a), relevant
provisions of section 368(a)(2)(F) will
apply to the section 368(a)(2)(F)(ii) test.
Those provisions include the controlled
group and look-through rules found in
clause (ii) (members of a controlled
group of corporations are considered as
one issuer and persons holding stock in
certain investment companies are
treated as holding a proportionate share
of the investment company’s assets), the
common ownership rule found in clause
(v) (diversification will not be
considered to occur if the interests in
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the common trust funds transferred are
held substantially by the same persons
in the same proportions), and the
definition of securities found in clause
(vii) (the term securities includes
investments constituting a security
within the meaning of the Investment
Company Act of 1940 (15 U.S.C. 80a—
2(36)). The definition of total assets in
section 368(a)(2)(F)(iv) will apply,
except that, as stated above,
Government securities will be included
in determining total assets, unless the
Government securities are acquired to
meet section 368(a)(2)(F)(ii).

The proposed regulations contain the
same diversification test as that in the
proposed regulations under section
351(e) dealing with transfers to
investment companies. Thus, these
proposed regulations would ensure that
a uniform diversification test is applied
to common trust funds and similar
investment entities.

The proposed regulations also update
the regulations under section 584 to
conform to changes in the law.

Proposed Effective Date

These regulations are proposed to
apply to combinations and divisions of
common trust funds consummated on or
after the date of publication as final
regulations in the Federal Register.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in EO 12866. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) and the Regulatory
Flexibility Act (5 U.S.C. chapter 6) do
not apply to these regulations, and,
therefore, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Requests for a Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (a signed original and
eight (8) copies) that are submitted
timely to the IRS. All comments will be
available for public inspection and
copying. A public hearing may be
scheduled if requested in writing by a
person that timely submits written
comments. If a public hearing is
scheduled, notice of the date, time, and

place for the hearing will be published
in the Federal Register.

Drafting Information

The principal author of these
regulations is Brian J. O’Connor, Office
of Assistant Chief Counsel
(Passthroughs and Special Industries).
However, other personnel from the IRS
and Treasury Department participated
in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1, is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

§1.584-2 [Amended]

Par. 2. Section 1.584-2 is amended
by:

1. Removing paragraph (b)(1).

2. Redesignating paragraph (b)(2) as
paragraph (b).

Par. 3. Section 1.584—4 is amended
by:

1. Removing paragraphs (a)(1) and
@@. _

2. Revising the sixth sentence of
paragraph (a).

3. Adding two sentences after the
sixth sentence of paragraph (a).

The revision and additions read as
follows:

§1.584-4 Admission and withdrawal of
participants in the common trust fund.

(@) * * * When a participating
interest is transferred by a bank, or by
two or more banks that are members of
the same affiliated group (within the
meaning of section 1504), as a result of
the combination of two or more
common trust funds or the division of
a single common trust fund, the transfer
to the surviving or divided fund is not
considered to be an admission or a
withdrawal if the combining, dividing,
and resulting common trust funds have
diversified portfolios. For purposes of
this paragraph, a common trust fund has
a diversified portfolio if it satisfies
section 368(a)(2)(F)(ii), applying the
relevant provisions of section
368(a)(2)(F), except that, in applying
section 368(a)(2)(F)(iv), Government
securities are included in determining
total assets, unless the Government
securities are acquired to meet section
368(a)(2)(F)(ii). In addition, for a

transfer of a participating interest in a
division of a common trust fund not to
be considered an admission or
withdrawal, each participant’s pro rata
interest in each of the resulting common
trust funds must be substantially the
same as was the participant’s pro rata
interest in the dividing fund.

* * * * *

Margaret Milner Richardson,
Commissioner of Internal Revenue.

[FR Doc. 95-19448 Filed 8-9-95; 8:45 am]
BILLING CODE 4830-01-U

Departmental Offices
31 CFR Part 1

Privacy Act of 1974; Proposed Rule
Exempting System of Records From
Certain Provisions of the Privacy Act

AGENCY: Departmental Offices, Treasury.
ACTION: Proposed rule.

SUMMARY: In accordance with the
requirements of the Privacy Act of 1974,
as amended, 5 U.S.C. 552a, the
Department of the Treasury gives notice
of a proposed amendment of 31 CFR
1.36 to exempt the system of records
entitled Integrated Data Retrieval
System (IDRS) Security Files—Treasury/
IRS 34.018 from certain provisions of
the Privacy Act. The exemption is
intended to comply with legal
prohibitions against the disclosure of
certain kinds of information and to
protect certain information on
individuals maintained in this system of
records.

DATES: Comments must be received no
later than September 11, 1995.

ADDRESSES: Please submit comments to
the Director, Office of Disclosure,
Internal Revenue Service, 1111
Constitution Avenue NW., Washington,
DC 20224. Comments will be made
available for inspection and copying in
the Freedom of Information Reading
Room upon request.

FOR FURTHER INFORMATION CONTACT:
Phyllis DePiazza, Chief, Privacy Act and
Education Branch, Office of Disclosure,
Internal Revenue Service at (202) 622—
6240.

SUPPLEMENTARY INFORMATION: The
Integrated Data Retrieval System (IDRS)
Security Files is a computerized system
which permits tax account access for the
purposes of recording transactional
information to tax accounts. The system
is designed to identify potential
unauthorized accesses to tax account
information and to detect certain
guestionable accesses and/or patterns of
access. Access to the system would
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enable employees to attempt to elude
detection or otherwise frustrate any
investigatory actions. The return and
return information contained within
this system constitute investigatory
material compiled for law enforcement
purposes under Title 26 of the United
States Code.

Pursuant to the Privacy Act of 1974,
the Department of the Treasury is
publishing separately the Notice of
Alteration of this Treasury/IRS system
of records, to be maintained by the IRS.

Under 5 U.S.C. 552a(k)(2), the head of
an agency may promulgate rules to
exempt any system of records within the
agency from certain provisions of the
Privacy Act of 1974 if the system is
investigatory material compiled for law
enforcement purposes. The Internal
Revenue Service has as its principal
function enforcement of the tax laws of
the United States. This enforcement
activity contains investigatory material
compiled for law enforcement purposes
under Title 26 of the United States
Code.

The exemption under 5 U.S.C.
552a(k)(2), relating to investigatory
material compiled for law enforcement
purposes, is hereby claimed for this
system.

The Department of the Treasury is
hereby giving notice of a proposed rule
to exempt this system of records
described above from certain provisions
of the Privacy Act pursuant to 5 U.S.C.
552a(k)(2) and the authority of 31 CFR
1.23(c). The reason for exempting this
system of records from this provision of
5 U.S.C. 552a is set forth in the rule
itself.

As required by Executive Order
12291, it has been determined that this
proposed rule is not a ““major” rule and,
therefore, does not require a Regulatory
Impact Analysis.

Pursuant to the requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601—
612, it is hereby certified that this rule
will not have significant economic
impact on a substantial number of small
entities.

In accordance with the provisions of
the Paperwork Reduction Act of 1980,
the Department of the Treasury has
determined that this proposed rule
would not impose new recordkeeping,
application, reporting, or other types of
information collection requirements.

List of Subjects in 31 CFR Part 1

Privacy.

Part 1 of Title 31 of the Code of
Federal Regulations is amended as
follows:

1. The authority citation for part 1
continues to read as follows:

Authority: 5 U.S.C. 301 and 31 U.S.C. 321.
Subpart A also issued under 5 U.S.C. 522 as
amended. Subpart C also issued under 5
U.S.C. 552a.

§1.36 [Amended]

2. Section 1.36 of Subpart C is
amended by adding the following text in
numerical order under the heading THE
INTERNAL REVENUE SERVICE:

* * * * *

b * X *

glg * X *

Name of system No.

* * * * *
Integrated Data Retrieval System

(IDRS) Security Files .................. 34.018

* * * * *

* * * * *

Approved: July 20, 1995.
Alex Rodriguez,
Deputy Assistant Secretary (Administration).
[FR Doc. 95-19735 Filed 8-9-95; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE INTERIOR
National Park Service

36 CFR Part 13
RIN 1024-ACO05

Glacier Bay National Park, Alaska:
Vessel Management Plan Regulations
AGENCY: National Park Service, Interior.

ACTION: Proposed Rule; re-opening of
public comment period.

SUMMARY: The proposed rule would
revise National Park Service regulations,
including vessel quotas, that were
established to protect the endangered
humpback whale and other resources
Glacier Bay National Park and Preserve
manages. The regulations follow an
Endangered Species Act, Section 7,
consultation with the National Marine
Fisheries Service (NMFS), and are
consistent with the 1993 Biological
Opinion issued by that agency. The
regulations are drafted to track the
proposed action (Alternative Five) from
the six-alternative Vessel Management
Plan and Environmental Assessment
prepared by the NPS.

The proposed regulations contemplate
an increase in cruise ship use, to be
offset by specific mitigation measures.
The regulations would authorize a 72
percent seasonal increase in cruise ship
traffic during the months of June, July
and August. However, there would be
no increase in the maximum number of

cruise ships permitted to use the bay on
any given day (two).

Rather, the increased traffic will be
absorbed, for the most part, by
authorizing more cruise ship entries in
early and late summer. The NPS also
solicits comments on the possibility of
modest increases in seasonal use by
charter and private vessels.

The proposed regulations would
extend and codify park compendium
vessel regulations that were developed,
under the authority of the existing
regulations, for the protection of
humpback whales, Steller sea lions, and
other wildlife and resource values
within the park. Additional measures
are also proposed to mitigate natural
resource impacts associated with the
proposed increase in vessel traffic.

Finally, to provide park visitors a
range of recreational opportunities and
to maintain opportunities for the safe
use of kayaks, the proposed regulations
would close the upper Muir Inlet to
motor vessels on a seasonal basis.

This rulemaking, the substance of
which was printed as a proposed rule
onJune 5, 1995 (60 FR 29523), extends
the comment period for another 15 days
to allow additional review and comment
by interested groups and persons.

DATES: Comments will be accepted until
August 25, 1995.

ADDRESSES: Comments should be
addressed to: Superintendent, Proposed
Regulations Comment, Glacier Bay
National Park and Preserve, P.O. Box
140, Gustavus, Alaska 99826

FOR FURTHER INFORMATION CONTACT: J. M.
Brady, Superintendent, Glacier Bay
National Park and Preserve, P.O. Box
140, Gustavus, Alaska 99826,
Telephone: (907) 697—2230.

SUPPLEMENTARY INFORMATION:

Extended Comment Period: Glacier Bay
National Park—Vessel Management
Plan Regulations.

This document announces a 15-day
re-opening of the comment period for
the proposed Glacier Bay National
Park—Vessel Management Plan
Regulations, that was published in the
Federal Register on June 5, 1995 (60 FR
29523). The initial comment period
expired on August 4, 1995. Comments
received during the initial comment
period requested additional time to
review the proposed regulations.
Accordingly, the comment period for
the proposed rule is hereby extended for
an additional 15 days.
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Dated: August 4, 1995.
George T. Frampton, Jr.,

Assistant Secretary for Fish and Wildlife and
Parks.

[FR Doc. 95-19730 Filed 8-9-95; 8:45 am]
BILLING CODE 4310-70-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[PA56-1-7086b; FRL-5253—1]

Approval and Promulgation of Air
Quality Implementation Plans;
Commonwealth of Pennsylvania:
Reasonably Available Control
Technology for Stroehmann Bakeries,
Inc., Lycoming and Bradford Counties

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve the
State Implementation Plan (SIP)
revision submitted by the
Commonwealth of Pennsylvania for the
purpose of establishing and requiring
the use of reasonably available control
technology (RACT) to control volatile
organic compound (VOC) emissions
from two Stroehmann Bakeries, Inc.
(Stroehmann) facilities located in Sayre
Borough, Bradford County and Old
Lycoming Township, Lycoming County.
In the Final Rules section of this
Federal Register, EPA is approving the
State’s SIP revision as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
SIP revision and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule and in the Technical Support
Document prepared for that rule. If no
adverse comments are received in
response to this proposed rule, no
further activity is contemplated in
relation to this rule. If EPA receives
adverse comments, the direct final rule
will be withdrawn and all public
comments received will be addressed in
a subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
on this action should do so at this time.
DATES: Comments must be received in
writing by September 11, 1995.
ADDRESSES: Written comments on this
action should be addressed to Marcia L.
Spink, Associate Director, Air Programs,
Mailcode 3ATO0O, U.S. Environmental
Protection Agency, Region Ill, 841
Chestnut Building, Philadelphia,
Pennsylvania 19107. Copies of the

documents relevant to this action are
available for public inspection during
normal business hours at the Air,
Radiation, and Toxics Division, U.S.
Environmental Protection Agency,
Region 111, 841 Chestnut Building,
Philadelphia, Pennsylvania 19107; and
the Pennsylvania Department of
Environmental Resources Bureau of Air
Quality Control, P.O. Box 8468, 400
Market Street, Harrisburg, Pennsylvania
17105.

FOR FURTHER INFORMATION CONTACT:
Kathleen Henry, (215) 597-0545.
SUPPLEMENTARY INFORMATION: See the
information provided in the Direct Final
action of the same title which is located
in the Rules and Regulations Section of
this Federal Register.

List of Subjects in 40 CFR Part 52

Air pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements.

Authority: 42 U.S.C. 7401-7671q.

Dated: June 22, 1995.

James W. Newsom,

Acting Regional Administrator, Region Ill.
[FR Doc. 95-19743 Filed 8-9-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 258
[FRL-5275-3]
RIN 2050-AE24

Alternatives for Ground-Water
Monitoring and Delay of General
Compliance Date for Small Municipal
Solid Waste Landfills Located in Either
Dry or Remote Areas

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of proposed rulemaking
and request for comment.

SUMMARY: On October 9, 1991, the
Environmental Protection Agency (EPA)
promulgated final solid waste disposal
facility criteria (40 CFR Part 258),
setting in place national minimum
standards for municipal solid waste
landfills (MSWLFs). In that rulemaking,
the Agency provided an exemption from
ground-water monitoring for small
MSWLF units located in dry or remote
locations. The Agency provided this
relief as it sought to balance the
protection of human health and the
environment with the practicable
capability of these small community
landfill owners and operators.

In 1993, the U.S. Court of Appeals for
the District of Columbia vacated this

ground-water monitoring exemption.
The Agency today is proposing to
provide to approved States and Tribes
the flexibility to determine alternative
ground-water monitoring requirements,
on a site-specific basis, for small
MSWLFs that are located in either dry
or remote areas (hereafter referred to as
“qualifying small MSWLFs™). Under
this proposal, approved States and
Tribes may consider site-specific
alternatives to conventional ground-
water monitoring that are relatively low
in cost and are still capable of detecting
contamination. Through the use of
ground-water monitoring alternatives,
the Agency estimates potential annual
national cost savings of between $5.9
million to $22.2 million. The Agency is
providing a 90-day comment period for
this portion of today’s proposal.
Today'’s rulemaking also solicits
comment on a delay of the general
compliance date of the MSWLF criteria
for qualifying small MSWLFs. The
Agency is providing a 30-day comment
period for this separate portion of
today’s proposal.
DATES: The Agency is accepting public
comments on the proposed rule changes
related to the delay of the compliance
date for small MSWLFs located in dry
and remote areas in 8§ 258.1(d)(3),
258.1(e)(4), 258.2, and 258.50(e) for a
30-day period beginning on August 10,
1995. The Agency also is accepting
public comments on a separate
proposed rule change allowing the use
of alternative ground-water monitoring
methods in §258.50(a) for a 90-day
period beginning on August 10, 1995.
ADDRESSES: The public should submit
an original and two copies of their
comments on this proposed rule to the
Docket Clerk (5305), U. S.
Environmental Protection Agency, 401
M Street, SW., Washington, DC 20460.
All written comments received by EPA
regarding the delay of the compliance
date will be placed in public docket
number F-95-AGDP-FFFFF. Please
place the docket number F-95-AGDP—
FFFFF on the comments submitted to
the Agency on this issue. Written
comments received by EPA regarding
the use of alternative ground-water
monitoring methods will be placed in
public docket number F-95-AGAP-
FFFFF. Please place the docket number
F—95-AGAP-FFFFF on the comments
submitted to the Agency on this issue.
Background information collected in
support of today’s proposed rule may be
found in public docket number F-95—
AGAP-FFFFF. All dockets are available
for viewing in the RCRA Information
Center (RIC), located in Room M2616,
U.S. EPA, 401 M Street SW.,
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Washington, DC 20460. The RIC is open
from 9 a.m. to 4 p.m., Monday through
Friday, except for Federal holidays. The
public must make an appointment to
view docket materials. Call 202—260—
9327 for an appointment. Copies cost
$0.15 per page for materials exceeding
100 pages.

FOR FURTHER INFORMATION CONTACT: For
general questions on this proposed rule,
contact the RCRA/Superfund Hotline at
1-800-424-9346, TDD 1-800-553-7672
(hearing impaired); in the Washington,
DC metropolitan area the number is
703-412-9810, TDD 703-412-3323. For
technical questions, contact Mr. Andrew
Teplitzky (703-308-7275) or Mr. Allen
Geswein (Phone 703-308-7261): Office
of Solid Waste, U.S. Environmental
Protection Agency, Mail Code 5306W,
401 M St. SW., Washington, DC 20460.

SUPPLEMENTARY INFORMATION:

Preamble Outline

I. Authority
11. Background
A. 40 CFR Part 258 and Small Landfill
Exemption
B. Special Circumstances of Small
Communities and Related Public
Comments
1. Influence of Certain Hydrogeologic and
Climatic Factors on Leachate Generation
and Potential Ground-Water
Contamination at Small Landfills
. Limited Financial Resources
. Obstacles to Regional Solid Waste
Management Practices
. Likelihood of Increased Illegal Dumping
. Additional Public Comments
. Comments on Alternatives
. Comments on 40 CFR 258.50(b),
Demonstration of No Potential for
Migration
3. Proposal for Extension to General
Compliance Date
111, Alternatives to Ground-Water Monitoring
IV. Proposed Rule for Alternatives to Ground-
Water Monitoring
A. Overview
B. Proposed Approach for Using
Alternatives
1. Consideration of Site-Specific Factors in
Selection of an Alternative Monitoring
Technique
2. Phased Approach to Alternative Ground-
Water Monitoring
V. Role of States and Tribes
V1. Consideration of Issues Related to
Environmental Justice
VII. Impact Analysis
A. Executive Order 12866
B. Regulatory Flexibility Act
C. Paperwork Reduction Act
D. Executive Order 12875
E. Unfunded Mandates

. Authority

The Agency is proposing today’s
regulations under the authority of
section 4010(c) of the Resource
Conservation and Recovery Act (RCRA),
as amended, 42 U.S.C. 6949a(c). Section

wN

NREOS

4010(c) requires EPA to establish
appropriate ground-water monitoring,
location, and corrective action criteria
for MSWLFs that may receive
household hazardous wastes or
hazardous waste from small quantity
generators. Section 4010(c) States that:
“At a minimum such revisions for
facilities potentially receiving such
wastes should require ground-water
monitoring as necessary to detect
contamination, establish criteria for the
acceptable location of new or existing
facilities, and provide for corrective
action as appropriate.”

11. Background

A. 40 CFR Part 258 and Small Landfill
Exemption

On August 30, 1988, the Agency
published proposed landfill criteria
under Subtitle D of RCRA (53 FR
33314), including minimum federal
criteria for location restrictions, facility
design and operation, ground-water
monitoring, corrective action, financial
assurance, and closure and post-closure
care requirements. The Agency received
over 350 public comments in response
to the proposed criteria.

The Agency received a significant
number of public comments on the
impact the proposal would have on
small communities that own and
operate small landfills. Commentors
were concerned that: (1) Small
communities face shortages of technical
professionals trained in landfill design
and operating practices; (2) small
communities have insufficient financial
resources to be able to comply with the
most costly requirements of the criteria
(i.e., the design and ground-water
monitoring requirements); and (3) a
resurgence in illegal dumping would
occur if the proposed criteria resulted in
closures of small landfills.

Responding to these concerns in the
landfill criteria final rule, published on
October 9, 1991 (56 FR 50978), EPA
included an exemption for owners and
operators of certain small MSWLF units
from the design and ground-water
monitoring requirements of the criteria.
To qualify for the exemption, the small
landfill could only accept less than
twenty tons of municipal solid waste
per day (based on an annual average),
have no evidence of existing ground-
water contamination, and either: (1)
Serve a community that experiences an
annual interruption of at least three
consecutive months of surface
transportation that prevents access to a
regional waste management facility, or
(2) be located in an area that annually
receives less than or equal to 25 inches
of precipitation and serve a community

that has no practicable waste
management alternative. In adopting
this limited exemption, the Agency
believed it had complied with the
statutory requirement to protect human
health and the environment, taking into
account the practicable capabilities of
small landfill owners and operators.

In January, 1992, the Sierra Club and
the Natural Resources Defense Council
(NRDC) filed a petition with the U.S.
Court of Appeals, District of Columbia
Circuit, for review of the Subtitle D
criteria. The Sierra Club and NRDC
alleged, among other things, that EPA
exceeded its statutory authority when it
provided for an exemption for certain
landfills from the ground-water
monitoring requirements. On May 7,
1993, the Court of Appeals issued its
opinion in Sierra Club v. United States
Environmental Protection Agency 992
F.2d 337 (D.C. Cir. 1993). The Court
determined that under RCRA section
4010(c), the only factor EPA could
consider in determining whether
facilities must monitor ground-water
was whether such monitoring was
“necessary to detect contamination,”
not whether such monitoring is
“practicable.” Thus, the Court vacated
the small landfill exemption as it
pertains to ground-water monitoring,
and remanded that portion of the final
rule to the Agency for further
consideration. The Court did not require
EPA to remove the exemption for design
requirements, since the Sierra Club and
NRDC did not challenge the final rule’s
exemption from the design requirement.

Consequently, as part of the Agency’s
October 1, 1993 final rule delaying the
effective date of the MSWLF criteria (58
FR 51536; October 1, 1993), EPA
rescinded the exemption from ground-
water monitoring for qualifying small
MSWLFs. At the same time, however,
EPA delayed the effective date of the
MSWLF criteria for qualifying small
MSWLFs for two years (until October 9,
1995), to allow owners and operators of
such small MSWLFs adequate time to
decide whether to continue to operate in
light of the Court’s ruling, and to
prepare financially for the added costs
if they decided to continue to operate.
This additional two-year period also
was intended to provide time for EPA to
determine if there are practical and
affordable alternative monitoring
systems or approaches that are adequate
to detect contamination.

The U.S. Court of Appeals decision
does not preclude EPA from issuing
separate ground-water monitoring
standards for these landfills, taking into
account size, location, and climate, as
long as these separate standards ensure
that any ground-water contamination
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would be detected. The Agency,
therefore, solicited comments on
alternative ground-water monitoring
requirements in the publication of the
proposed rule to extend the effective
date of the MSWLF criteria (56 FR
40568, July 28, 1993), and later, held a
series of related public meetings.

The Agency announced on May 9,
1994, that it would hold a series of four
public meetings to provide an
additional opportunity for interested
parties to present the Agency with
information regarding the costs of
monitoring ground water at qualifying
small MSWLF units, and on any cost-
effective alternatives to conventional
ground-water monitoring (59 FR 23857).
These four meetings were held in June,
1994, in Midland, Texas; Salt Lake City,
Utah; Anchorage, Alaska; and
Washington, DC. Approximately 60
commentors representing State and
local governments, landfill owners and
operators, geologists, engineers, and
other parties involved in waste
management presented testimony at
those meetings. A copy of these
comments may be found in public
docket number F-95-AGAP—-FFFFF.

Based on the public comments
submitted in response to the 1988
proposed rule, the additional comments
received at these public meetings, and
on related Agency research, the Agency
continues to believe that certain
qualifying small MSWLFs warrant
special consideration with respect to
their ground-water monitoring
requirements.

B. Special Circumstances of Small
Communities and Related Public
Comments

In the preamble (56 FR 50989 through
50991, October 9, 1991) to the Solid
Waste Disposal Facility Criteria Final
Rule codified under 40 CFR part 258,
the Agency discussed the particular
circumstances of small remote
communities and the hardships those
communities would face if they had to
comply with all of the ground-water
monitoring requirements of part 258.
These circumstances were, in part, the
basis for the small landfill exemption
described in the previous section of this
preamble. Although the ground-water
monitoring portion of the exemption has
been deleted, the Agency still believes
that it may not be necessary or
appropriate to require qualifying small
MSWLFs in arid or remote areas to
comply with the full ground-water
monitoring requirements in part 258.

As indicated in the preamble to part
258, circumstances that characterize
small communities and their landfills
may include: (a) Certain mitigating

hydrogeologic and climatic factors, and
their influence on impacts to ground
water; (b) limited financial resources
and technical expertise to comply with
the design and ground-water monitoring
provisions; (c) financial and practical
obstacles to providing regionalized solid
waste management practices, such as
large geographic distances between
communities, or geographic isolation for
extended periods of time due to winter
weather conditions; and (d) the
potential for increased illegal dumping
if small landfills are no longer available
or regionalization of solid waste is
impractical or excessively expensive.
The next section of the preamble
describes these circumstances in more
detail and discusses additional
information provided by commentors at
the four public meetings.

1. Influence of Certain Hydrogeologic
and Climatic Factors on Leachate
Generation and Potential Ground-Water
Contamination at Small Landfills

The risks of contamination posed by
qualifying small MSWLFs vary from
location to location and depend on an
array of climatic, geologic, and
hydrogeologic factors. It was asserted by
most commentors that MSWLF units
meeting the criteria of 258.1(f)(1) pose a
relatively low risk of contamination to
ground water. The reasons for this, the
commentors noted, are that qualifying
small, dry MSWLFs (and many of the
remote MSWLFs in Alaska) are situated
in areas receiving very small amounts of
precipitation, and in such *‘dry’” areas
where evapotranspiration often exceeds
precipitation annually, the amounts of
leachate generated would be minimal.
Several commentors reflected that, in
general, lower levels of precipitation
decrease the probability for leachate
generation at MSWLFs, corresponding
to a decreased potential for adverse
environmental impacts. Commentors
stated that the time of year and the
frequency and intensity of a
precipitation event may significantly
affect the potential for leachate
generation. Commentors also remarked
that in many arid western locations,
ground-water is located hundreds of feet
below the surface and may be separated
from the landfill by rock formations
with relatively low permeabilities.
Commentors contended that migration
of leachate to the ground-water table in
such climatic and geologic conditions
would be unlikely.

When the D.C. Circuit Court of
Appeals remanded the ground-water
monitoring exemption in the final
MSWLEF criteria back to the Agency in
Sierra Club v. U.S. EPA, the Court stated
that the “‘record provides no basis to

conclude that * * * the aridity of a
facility’s climate suffices to establish
that ground-water monitoring is not
‘necessary to detect contamination.””
992 F.2d at 345. Today’s proposal,
rather than using the aridity of a
facility’s climate to provide a ground-
water monitoring exemption, uses
aridity as a basis for allowing approved
States and Tribes to permit the use of
alternative monitoring techniques. The
Agency is proposing to grant this
authority to approved States and Tribes
because it believes that small landfills
located in arid areas of the U.S. are less
likely to present a threat of
contamination due to the dry climate
and often great distance to ground
water. It is important to note that this is
not an exemption, but rather it enables
approved States and Tribes to tailor
monitoring programs based on site-
specific characteristics.

The Agency continues to believe that
ground-water monitoring plays an
important role in ensuring protection of
human health and the environment.
However, the Agency believes that the
relative public health and
environmental risks posed by very small
landfills located in arid areas is quite
low, based on several reasons.

First, as noted by the commentors,
lower levels of precipitation decrease
the probability for leachate generation at
MSWLFs. Agency water balance studies
used to predict leachate generation from
MSWLFs indicate that landfills located
in dry areas generate very little leachate
available for release to the ground water.
In addition, the Agency’s Subtitle D
Risk Model used to predict human
health risk resulting from landfills based
on a variety of factors, showed that
while no single factor is responsible for
determining overall risk (i.e., risk results
from a complex interaction of factors), a
much lower risk of contamination exists
from landfills located in dry areas of the
country experiencing low net
infiltration of precipitation versus wet
areas with high net infiltration.

The Agency’s choice of 25 inches of
precipitation per year as a cut-off for the
small landfill exemption contained in
the original final MSWLF criteria was
based, in part, on case studies on
ground-water contamination from
MSWLFs developed from State data. (A
copy of these case studies may be found
in public docket F—-95-AGAP—-FFFFF.
The 25 inch cut-off was selected
because, in part, under these conditions,
evapotranspiration exceeds
precipitation, making very little
precipitation available to infiltrate the
soil. Evapotranspiration is the portion of
precipitation returned to the atmosphere
by direct evaporation, by transpiration
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of vegetation, or by sublimation from
snow and ice. In addition, many of the
locations characterized by net
evapotranspiration also have ground
water located at great depths, further
reducing the risk of a small amount of
leachate that could be generated by
these small landfill from ultimately
reaching the ground water. For these
reasons, the Agency believes that the 25
inch annual precipitation criterion in
the original small landfill exemption
represents a reasonable cut-off for
qualifying for the ground-water
monitoring flexibility in today’s rule.
The Agency specifically requests data
(for docket number F-95-AGAP—
FFFFF) that either supports the 25 inch
cut-off or provides the basis for
establishing another criterion as a
qualifier for today’s flexibility.

Second, in addition to the low
precipitation, the size of the landfill
plays another factor in the potential for
leachate generation. Agency water
balance studies used to predict leachate
generation from MSWLFs indicate a
relationship between the area of a
landfill surface and the quantity of
leachate generated over time, whereby
the smaller the surface area of the
landfill, the lower the quantity of
leachate generated. In general, landfills
receiving small amounts of waste
occupy less surface area than landfills
receiving larger amounts of waste. The
Agency'’s Subtitle D Risk Model was
used to predict risk as a function of
landfill size. Again, while no single
factor is responsible for overall risk from
a landfill, the model generally predicted
a much lower risk of contamination
from the smallest class of landfills
modelled (approximately less than 20
TPD) relative to larger facilities. The
Agency believes that the 20 TPD cut-off
in the original small landfill exemption
continues to represent a reasonable limit
for qualifying as a small landfill for
today’s rule. Additional explanation of
the 20 TPD limitation is contained in
the preamble to the final MSWLF
criteria (56 FR 50989-50991, October 9,
1991).

While a landfill may be small and dry,
it may not always be a candidate for
today’s ground-water monitoring
flexibility. Therefore, today’s rule would
require Directors of approved programs
to assess the viability of alternative
monitoring techniques on a site-specific
basis. For example, the Agency
recognizes that sources of moisture in
addition to precipitation, such as
ground-water intrusion into the landfill
and the release of ambient waste
moisture through waste degradation and
compression, should be considered on a
site-specific basis along with the

influences of size, climate, and geology
when determining the ground-water
monitoring requirements for a particular
landfill.

The Agency continues to be aware of
constraints on small community
landfills located in geographically
isolated areas where it is economically
impracticable for the community to take
advantage of a regional waste
management facility. While today’s
proposal is limited to arid landfills (i.e.,
those located in areas receiving less
than 25 inches of precipitation
annually), the Agency recognizes that
some small landfills located in areas
receiving greater than 25 inches of
annual precipitation also may face
economic hardships associated with
getting access to a regional waste
management facility and therefore
would also desire to take advantage of
cost-efficient alternative monitoring
methods, where conditions are
appropriate.

Thus, it may be appropriate for
landfills serving small populations in
geographically isolated areas receiving
greater than 25 inches of annual
precipitation to take advantage of
alternative monitoring methods where
the local hydrogeology of the site
minimizes, to a large extent, the
migration of leachate to ground water.
For example, areas with deep water
tables and an adequate thickness of low
permeability soil or rock between the
landfill and water table could be
candidates for using alternative
monitoring methods. Other such
landfills may be located in areas where
bedrock (or permafrost in Alaska) exists
at or near the base of the landfill,
causing any potential leachate to
migrate laterally over the bedrock rather
than vertically to ground water below.
Here again, a simplified alternative
monitoring strategy may provide a more
cost-effective and equally accurate
method of detecting a release from the
landfill.

Small communities in areas receiving
greater than 25 inches of annual
precipitation face many of the same
financial problems that exist in arid
areas. Therefore, the Agency also is
requesting comment (for docket number
F-95-AGAP-FFFFF) on the
appropriateness of extending today’s
flexibility to any small landfill that has
no practicable waste management
alternative. The Agency solicits
comment (for docket number F-95—
AGAP-FFFFF) on whether alternative
monitoring methods will detect
contamination in more humid
environments.

Because higher annual precipitation
could lead to additional leachate

generation at a landfill, the Agency
believes that site-specific conditions
(e.g., hydraulic conductivity, depth to
the uppermost aquifer) become
increasingly important factors when
considering whether to extend today’s
flexibility to non-arid small landfills. At
this time, the Agency does not have
sufficient data to identify those
situations where it would be
appropriate for small landfills in non-
arid areas to use alternative ground-
water monitoring methods to detect
contamination. Therefore, the Agency
requests comments (for docket number
F—95-AGAP-FFFFF) and data on an
appropriate set of hydrogeologic
conditions that should exist at a small
landfill before it could qualify for
today’s proposed flexibility to use
alternative monitoring techniques.

2. Limited Financial Resources

A number of States and local
governments have submitted cost data
regarding ground-water monitoring
demonstrating the high cost of ground-
water monitoring at a landfill serving
smaller communities where economies
of scale are not available to decrease per
capita or per household costs.

* The Texas Natural Resource
Conservation Commission (TNRCC)
reported that as many as 110
communities in west Texas (served by
qualifying small MSWLFs) would be
significantly impacted by existing part
258 ground-water monitoring
requirements. TNRCC reports that if part
258 ground-water monitoring
requirements are fully implemented,
they would increase average monthly
household waste disposal costs in the
110 communities by 285 percent.

¢ The New Mexico Environment
Department indicated that application
of all part 258 ground-water monitoring
requirements would increase waste
disposal costs per household by
approximately $44.00 per month in
communities served by qualifying small
MSWLFs.

¢ The Alaska Department of
Environmental Conservation (ADEC)
reports that for the 289 qualifying small
MSWLFs in Alaska, a total capital cost
of approximately $6.5 million would be
incurred just for the cost of installing
monitoring wells (which is cited to be
about one-third of the annual
construction budget for village
sanitation facilities in Alaska). ADEC
reports annual cost estimates of $10,600
per facility for sample collection,
shipping, and analysis, assuming the
landfill has four monitoring wells
sampled twice annually. ADEC states
that the average community operating
budget (for a population of about 800
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individuals) is $50,000 to $80,000 per
year for all services, not just solid waste;
therefore, ground-water monitoring
alone would consume on average about
13-20% of a community’s budget.

As discussed in the Preamble to the
final part 258 MSWLEF criteria (56 FR
50989), the Agency recognized that the
landfill criteria could have a significant
economic impact on those small
landfills that could not regionalize to
benefit from the economies of scale
available to larger MSWLFs. RCRA
§4010(c) directed the Agency to
promulgate MSWLF criteria “‘necessary
to protect human health and the
environment * * * [taking] into
account the practicable capability of
such facilities (emphasis added).” The
Agency, when it developed the MSWLF
criteria, interpreted the phrase
“practicable capability” to allow for the
consideration of the cost of the criteria
to MSWLF owners and operators (see 56
FR 509830). Therefore, the Agency
included a small landfill exemption in
the original MSWLF criteria to exempt
lower risk small MSWLFs from the two
highest cost components of the rule:
ground-water monitoring (27 percent of
the total costs) and liners/leachate
collection systems (40 percent of the
total costs).

Based on the low risk associated with
the qualifying small MSWLFs (as
discussed in the previous section of
today’s preamble) and the high costs
associated with full ground-water
monitoring for qualifying small
MSWLFs, the Agency continues to
believe that some relief is warranted for
these MSWLFs. Cost information
developed by the Agency (discussed in
Section VII of this Preamble), and
similar information submitted in public
comments and summarized above,
indicates a significant financial burden
would be placed on small communities
due to implementation of all of the part
258 ground-water monitoring
requirements. In particular, the Agency
remains concerned about communities
with exceptionally low operating
budgets that are unable to participate in
regional arrangements with neighboring
communities to lower their cost of
compliance. The ground-water
monitoring flexibility provided in
today’s proposal is designed to alleviate
some of the cost burden on affected
small landfills, while still ensuring
detection of contamination to ground
water.

3. Obstacles to Regional Solid Waste
Management Practices

In some areas of the U.S., the cost of
compliance with the MSWLF criteria
can be shared among a number of

communities through the use of a
regional disposal facility. However, the
preamble of part 258 final rule (56 FR
50989) discusses why regionalization of
solid waste management is not feasible
for many small communities. The
preamble states that, in addition to
economic constraints, significant
geographic obstacles exist particularly
in remote areas of the country where
communities are separated by great
distances or where surface
transportation is not available for
extended periods of time during the
year (such as in Alaska).

The Agency has performed an
analysis to determine the costs for
closing small landfills, opening a
transfer station, and hauling a
community’s waste to a regional facility.
The analysis concludes that for a 10 ton
per day (TPD) landfill, the total annual
cost is about $160,000 ($160 per
household). For a 1 TPD landfill, the
total annual cost is about $18,000 ($180
per household). This analysis assumes a
one-way land traveled distance of 65
miles as discussed in the docket for this
rulemaking (F-95-AGAP-FFFFF). The
higher annual household cost for the 1
TPD landfill versus the 10 TPD facility
arises from a smaller number of
households being served by the 1 TPD
facility. This cost analysis is discussed
further in technical background
document located in docket number F—
95-AGAP-FFFFF.

Small remote communities also may
experience practical obstacles to
regional solid waste management.
Commentors at the public meetings
related the difficulties associated with
transporting waste where communities
are separated by large geographic
distances, or are served only by
unimproved roads that are not likely to
be adequate for heavy truck traffic. In
certain areas of Alaska, road systems
may not be available at all.

4. Likelihood of Increased Illegal
Dumping

Many commentors have asserted that
the number and extent of illegal dump
sites will increase dramatically if small
landfills are no longer available or if the
regionalization of solid waste is
impractical or excessively expensive.
This assertion is supported by data
provided by the Texas Natural Resource
Conservation Commission (TNRCC) and
contained in docket number F-95—
AGAP-FFFFF, that suggest a positive
correlation between landfill closures
and illegal dumping in Texas for the
years 1988-1994.

C. Additional Public Comments
1. Comments on Alternatives

When the Agency announced the
public meetings on alternatives to
ground-water monitoring (59 FR 23857,
May 9, 1994), it asked for commentors
to provide ideas regarding potential
alternatives and their costs and
limitations. This section describes
various technical approaches to
alternatives to ground-water monitoring
that were mentioned at these public
meetings.

Commentors strongly encouraged EPA
to provide States and Tribes with greater
flexibility to determine ground-water
monitoring requirements for qualifying
small MSWLFs, including the flexibility
to allow alternatives to conventional
ground-water monitoring on a site-
specific basis. Commentors indicated
that in determining alternatives to
ground-water monitoring that were able
to detect ground-water contamination,
consideration must be given to site-
specific factors such as rock and soil
types, hydrogeology, and climate, and to
other general factors such as equipment
availability and cost of operation.

Commentors focused on alternatives
that monitor conditions in the
unsaturated zone, in the saturated zone
(i.e., ground water), in surface waters, in
the surrounding soils, and in the landfill
itself. Commentors addressed situations
when early detection monitoring used
in the unsaturated zone would be
advantageous over conventional ground-
water monitoring. The Agency believes
that in geologic settings where ground
water lies hundreds of feet below the
MSWLF, appropriately installed
unsaturated zone monitoring devices
placed just below the MSWLF and
above the uppermost aquifer would
have the capability to detect releases of
leachate from the MSWLF before
leachate contacts ground water. The
docket for today’s proposal (F-95—
AGAP-FFFFF) contains several
compilations of information on a variety
of alternative monitoring techniques,
including a description of the
techniques and a discussion of the site-
specific conditions that are appropriate
for each.

Commentors offered specific “‘early
detection” methods, that include the
measurement of moisture content
within the soil or rock formations just
beneath the landfill by using gypsum
blocks, geophysical electrical resistivity
surveys, and/or lysimeters. For further
explanation of these methods, the reader
is referred to two technical background
documents: “Examples of Alternatives
to Conventional Ground-Water
Monitoring Wells at Small, Dry or
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Remote Landfills” and *‘Subsurface
Characterization and Monitoring
Techniques, Volumes | and 11.”” Both
documents may be found in the docket
for this rulemaking (F-95-AGAP—
FFFFF).

While many of these early detection
methods, such as gypsum blocks and
resistivity surveys, do not measure any
of the specific chemical parameters
listed in Appendix | and Il of Part 258,
the Agency agrees with commentors that
they are well-established, reliable
indicators of moisture that are
affordable for many small MSWLFs to
employ. Detection of moisture by an
early detection system can be a way to
predict potential leachate movement
from a MSWLF unit. The Agency
recognizes that the presence of moisture
does not necessarily mean that there is
contamination leaving the MSWLF unit,
but detection of moisture can be an
effective first step in a phased approach
to detecting contamination. EPA
believes that these systems can be cost
effective in such applications and
believes that the States and Tribes can
use site-specific information to
determine when to use these systems.

Commentors were in agreement that a
phased approach would be the most
feasible and cost-effective method of
implementation. In such an approach,
an effective low cost technology could
be used to detect moisture movement
beneath a MSWLF unit. The ground
water would be sampled to determine
ground-water quality in a second phase.
Later, should ground-water
contamination be detected, an expanded
monitoring system would be employed
to provide greater detail on the nature
and extent of contamination.

The Agency agrees with this approach
for implementing the ground-water
monitoring requirements of RCRA
Section 4010(c). The Agency believes
that if low-cost moisture detection
devices (such as gypsum blocks) were
used as the initial monitoring technique
and moisture was detected beneath or
near the landfill, expanded monitoring
would be implemented to confirm
whether an actual release from the
landfill had occurred or if the moisture
detection devices were reacting to
infiltrating water from another source.
One example of an expanded
monitoring technique for this situation
could be the use of small diameter
sampling tools that are temporarily
driven into the ground by hydraulically
powered hammers to recover subsurface
solids, liquids, or gases for laboratory
analysis.

In cases where the recovery and
analysis of ground water is necessary,
several commentors pointed out that the

Agency should allow limited saturated
zone monitoring for a narrow set of
indicator elements and/or parameters in
place of the Appendix | constituents.
The Agency agrees that alternative
parameters used in lieu of current
Appendix | constituents may be
appropriate for these facilities on a site-
specific basis. A further discussion
regarding the use of alternative
parameters may be found in Section
1V.B.1 of today’s preamble.

Several commentors provided case
studies on the use of existing
agricultural and drinking water supply
wells in ground-water monitoring. The
Agency believes that the use of existing
agricultural and drinking water supply
wells may be acceptable where the wells
are located so that they detect potential
contamination from the MSWLF unit.
An owner/operator could determine the
suitability of existing wells for detecting
a release by conducting a
characterization of the site
hydrogeology, including analysis of
existing well logs.

For MSWLF units in Alaska,
commentors indicated that conditions
are so unique in the State that
alternative monitoring techniques in
Alaska would not usually be considered
appropriate for the 48 contiguous States.
For example, commentors stated that, in
many instances, surface-water
monitoring would be more appropriate
than ground-water monitoring. This is
because lateral migration of leachate is
more probable and is of greater concern
than migration to ground water, due to
low permeability subsurface soils and
the presence of permafrost in some
areas. Commentors recommended
monitoring surface/subsurface
temperatures at frozen landfills located
in permafrost areas. Commentors from
Alaska also recommended modifying
the frequency of ground-water
monitoring such that monitoring occurs
when leachate and water contamination
problems are most likely to be detected.
The Agency believes that conditions in
Alaska are so unique that the State
regulatory authority, once approved,
would be in the best position to
understand the local conditions and
corresponding monitoring techniques
appropriate for those conditions.

2. Comments on 40 CFR 258.50(b),
Demonstration of No Potential for
Migration

The final MSWLF criteria in 40 CFR
part 258 contained two types of
exemptions from ground-water
monitoring: (1) the small landfill
exemption that was later vacated by the
U.S. Court of Appeals and (2) an
exemption that can be granted by the

Director of an approved State or Tribe
based on a demonstration that there is
no potential for migration of hazardous
constituents from the MSWLF unit to
the uppermost aquifer during the
facility’s active life and post-closure
care period. This no-migration
exemption was not vacated by the U.S.
Court of Appeals decision, and is
available to all MSWLFs, regardless of
size, where authorized by approved
State regulations. The requirements for
this demonstration are established in 40
CFR 258.50(b) and call for: (1) “site-
specific field collected measurements,
and sampling, and analysis of physical,
chemical, and biological processes
affecting contaminant fate and
transport” and (2) “‘contaminant fate
and transport predictions that maximize
contaminant migration and consider
impacts on human health and the
environment.”

In EPA’s announcement of the public
meetings, the Agency, in addition to
requesting comments on ground-water
monitoring alternatives, requested any
information on the ability of owners and
operators of qualifying small MSWLFs
to demonstrate no potential for
migration. Although the Agency was not
re-proposing 40 CFR 258.50(b) in that
request for comment, the Agency was
trying to evaluate the extent to which
§258.50(b) would accommodate
qualifying small MSWLFs. In response,
commentors indicated that the Agency
should establish guidance to simplify
and streamline this process for small
communities. Commentors also
suggested that the Agency provide
guidance on the type and quality of data
that are necessary to substantiate a ‘‘no-
migration” demonstration for small
landfills located in arid locations.

The Agency believes that the
regulatory standard for demonstrating
no potential for migration should not be
changed, and that any variance from
ground-water monitoring based on this
standard should be granted only after
the site-specific conditions of 40 CFR
258.50(b) are satisfied. The Agency
plans to issue a technical guidance
document to provide additional
information to assist owners and
operators of qualifying small MSWLFs
in making a demonstration of no-
migration, where such an exemption is
available from approved States and
Tribes. The Agency plans to make this
guidance readily available to qualifying
small MSWLFS. Additional discussion
on the demonstration of no potential for
migration is contained in the October 9,
1991 Solid Waste Disposal Facility
Criteria final rule (56 FR 51061).
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3. Proposal for Extension to General
Compliance Date

As a separate matter in today’s
proposal, the Agency is requesting
comment on two alternatives regarding
an extension of the general compliance
date for meeting the criteria in 40 CFR
part 258. As noted earlier, the Agency
has established a separate docket for
this aspect of today’s proposal (docket
number F-95-AGDP-FFFFF) and has
provided only a 30-day comment
period. The shorter comment period is
necessary to allow the Agency to put an
extension in place by the time the
current compliance date expires on
October 9, 1995.

For qualifying small MSWLFs, the
general compliance date for meeting the
requirements of the solid waste disposal
facility criteria specified in 40 CFR part
258, currently is October 9, 1995. Unless
the qualifying small MSWLF ceases
receipt of waste by this date, the
qualifying small MSWLF must comply
with all of the part 258 regulations
including location, operation, ground-
water monitoring and corrective action,
closure and post-closure care, and
financial assurance.

This October 9, 1995 compliance date
does not apply in several circumstances,
however. First, the effective date for
ground-water monitoring for qualifying
small MSWLFs located greater than two
miles from a drinking water intake is
October 9, 1996. Second, qualifying
small MSWLFs are exempt from the
design requirements of part 258 unless
ground-water contamination that can be
attributed to that MSWLF is discovered.
Finally, in a separate rulemaking, the
Agency extended the effective date for
the financial assurance requirements
(Subpart G) for all MSWLF units,
regardless of size, until April 9, 1997
(see 60 FR 17649, April 7, 1995).

Since the Agency announced that it
was investigating the possibility of
providing approved States/Tribes with
the flexibility to allow qualifying small
MSWLFs to use alternatives to ground-
water monitoring, the Agency believes
(based on public comments) that a
number of these MSWLFs have delayed
plans for investing resources towards
compliance with the requirements in 40
CFR part 258 until the Agency publishes
a final rule governing the use of ground-
water monitoring alternatives. The
Agency believes that qualifying small
MSWLFs, in determining whether to
remain in operation past the general
compliance date of October 9, 1995,
should be able to consider any site-
specific flexibilities allowed under a
final rule on alternatives to ground-
water monitoring.

The Agency anticipates publication of
a final rule regarding ground-water
monitoring alternatives by October,
1996. Therefore, as part of today’s
proposed rule, the Agency is proposing
to extend the general compliance date
for qualifying small MSWLFs from
October 9, 1995 to October 9, 1997. This
should provide qualifying small
MSWLFs with sufficient time to come
into compliance. Should public
comment support today’s proposal to
extend the general compliance date for
qualifying small MSWLF units, the
Agency would publish a final rule for
the general compliance date extension
prior to October 9, 1995. The Agency
recognizes that time is short for this
action and has taken steps that will
allow the decision to be made prior to
October 9, 1995. For this reason, the
Agency has set a 30-day public
comment period for the proposed rule
changes that relate to extending the
compliance date and has established a
separate public docket (F-95-AGDP-
FFFFF) for comments on the extension.

If finalized, qualifying small MSWLF
units would not become subject to
compliance with any of the part 258
requirements until October 9, 1997. At
that time, these MSWLF units must be
in compliance with all of the part 258
requirements, including the ground-
water monitoring (or alternative ground-
water monitoring) requirements and
financial assurance requirements.
Should a qualifying small MSWLF unit
cease receipt of waste prior to October
9, 1997, the owner/operator of that unit
need only comply with the final cover
requirements as specified in §258.60(a).
The final cover would have to be
installed by October 9, 1998.

As a result of today’s proposal to
extend the general compliance date for
qualifying small MSWLFs from October
9, 1995 to October 9, 1997, the Agency
is proposing to make corresponding
changes in the regulatory language in 40
CFR part 258. First, § 258.1(d)(3) and
(e)(4) would be revised to reflect the
new compliance date of October 9,
1997. Second, the definition of “New
MSWLF unit” under § 258.2 would be
modified to account for the new general
compliance date of October 9, 1997.
Finally, the applicability section under
§258.50(e) would be revised by
removing paragraphs (1) and (2), which
allowed for two different effective dates
for the ground-water monitoring
requirements based on the distance of
the MSWLF unit to a drinking water
intake. Today’s proposal would create
one effective date (i.e., October 9, 1997)
for ground-water monitoring for all
qualifying small MSWLFs, regardless of
its distance to a drinking water intake.

The Agency believes that the new
proposed effective date will provide
sufficient time for all qualifying small
MSWLFs to comply.

During development of today’s
proposal to extend the general
compliance date for qualifying small
landfills to October 9, 1997, the Agency
received comments that situations
existed where another extension of the
effective date for all of the requirements
of 40 CFR part 258 may not be
appropriate.

First, the Agency learned that certain
qualifying small landfill owners/
operators have already made
arrangements to close their facilities and
have established alternative means of
waste management, particularly through
the development of regionalized
facilities. The Agency understands that
the establishment of regional
commitments amongst numerous small
communities that heretofore have
independently managed their own
waste, can be a time-consuming and, at
times, delicate process. The Agency was
informed that an extension of the
general compliance date could
undermine these commitments by
creating an incentive for these owners/
operators to reopen their closed
facilities.

The Agency also learned that a
number of the qualifying small landfills
closed in advance of the October 9, 1995
compliance date due to the expense of
compliance. The Agency understands
that another delay of the general
compliance date might serve to penalize
those facilities that are trying to work
within the rules by either deciding to
close or make other arrangements and
reward those communities that have
done little or nothing. Finally, the
Agency was informed that another delay
of the general compliance date could
allow the reopening of poorly designed
and operated facilities that have already
closed in anticipation of the October 9,
1995 compliance date.

The Agency does not have
information on the extent to which the
aforementioned problems may arise
should a two-year delay of the general
compliance date be promulgated.
Therefore, the Agency requests
comment (addressed to docket number
F—95-AGDP-FFFFF) on these and any
other concerns that may result from a
two-year delay of the general
compliance date.

In addition to soliciting comment on
the implications of a two-year general
compliance date delay, the Agency
invites comments (also addressed to
docket number F—-95-AGDP-FFFFF) on
an alternative to the proposed two-year
delay. The alternative approach would
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maintain a general compliance date for
qualifying small landfills of October 9,
1995, but would extend the effective
date of ground-water monitoring and
financial assurance until October 9,
1997. Under this alternative approach,
such an owner/operator that accepts
waste after October 9, 1995 would have
to comply with the location restrictions
and operating requirements. Should that

owner/operator cease receipt of waste
by October 9, 1997 and place final cover
on the landfill by October 9, 1998, that
facility would be exempt from ground-
water monitoring. Under this approach,
the owner/operator also would be
exempt from the financial assurance
requirements for closure since closure
would be completed within one year of
last receipt of waste. In addition,

because most of the costs of post-closure
care are attributed to ground-water
monitoring, the Agency also would
exempt the owner/operator from
demonstrating financial assurance for
the post-closure care period. Table |
provides a summary of the proposed
delay of the general compliance date
and the alternative approach.

TABLE |.—PROPOSED APPROACHES FOR EXTENDING THE EFFECTIVE DATES FOR SMALL LANDFILL LOCATED IN DRY OR

REMOTE LOCATIONS

Approach

Requirements effective on
October 9, 1995

Requirements effective on October 9, 1997

Proposed Approach: Delay of Gen-
eral Compliance Date.

Alternative  Approach: Delay of
Groundwater monitoring and fi-
nancial assurance.

All

No requirements take effect

requirements
groundwater monitoring and fi-
nancial assurance take effect.

other than

ments.]

assurance.

All requirements take effect.

If cease receipt of waste by October 9, 1997: placement of final
cover required by October 9, 1998. [Note: owner/operator exempt
from groundwater monitoring and financial assurance require-

If continue receipt of waste after October 9, 1997: all other require-
ments take effect, including groundwater monitoring and financial

I11. Alternatives to Ground-Water
Monitoring

In addition to reviewing the
comments described in section I1.C.1 of
this preamble, the Agency conducted a
literature review to assess the types of
equipment and techniques that can
function as alternatives to the full
ground-water monitoring requirements
of Part 258. This literature may be found
in the docket for today’s rule (F—95—
AGAP-FFFFF). The following
discussion presents a summary of this
review. While this discussion does not
contain an exhaustive description of all
possible alternatives, it does discuss
several of the technologies available and
in use today for a variety of geological
and hydrogeological purposes. Based on
this literature review, the Agency
believes that ground-water monitoring
well alternatives, such as those
described in this section, can, on a site-
specific basis, detect contamination and
determine the nature and extent of
contamination.

Alternatives to conventional ground-
water monitoring include various types
of equipment and measurement
techniques that are capable of
recovering physical samples of ground
water or soil and are capable of
detecting changes in subsurface
conditions that are indicative of a
release from a landfill. In general,
alternatives to ground-water monitoring
wells can be placed into two categories
depending on the type of measurements
made and the data collected. One
category, geochemical alternatives,
includes samples of soil, water, rock, or

other materials for laboratory analysis.
A second category, geophysical
alternatives, involves methods that rely
on the measurement of electrical
properties, such as conductivity or
resistivity. Both unsaturated zone
monitoring and saturated zone
monitoring are possible with
geochemical and geophysical
alternatives, depending on the
particular characteristics of a landfill
and the capabilities of the alternative
chosen.

Common sampling devices are readily
available and may be used for collecting
geochemical sample material. Hand-
held soil samplers can be used for
sampling at depths of several feet, and
power-driven augers may be needed to
penetrate and sample consolidated
subsurface material. The use of a rotary
drill may be necessary if geochemical
samples must be collected from
relatively great depths. Small diameter
sampling tools may be pushed into the
subsurface with hydraulic equipment
for the collection of soil or ground-water
samples beneath the landfill. Small
diameter sampling tools are capable of
reaching depths of about 50 feet in
loosely consolidated soil or sediment,
but are not designed to penetrate thick
rock formations. During sample
collection, geochemical samples must
be handled and stored to avoid
accidental sample contamination.

Under appropriate conditions, soil
pore liquid from the unsaturated zone
may be collected for laboratory analysis.
This procedure involves a porous cup
that is placed into the subsurface and is
connected to a vacuum-pressure source.

The vacuum draws liquid into the cup,
and the liquid is transported through a
tube to the surface where it is collected.

Alternatives that employ geophysical
principles generally provide an indirect
method for detecting contamination.
Electrical geophysical methods can
measure the contrasting electrical
properties of subsurface features. By
injecting an electrical current into the
ground with electrodes and measuring
the resulting potential field, a
geophysical electrical resistivity survey
can delineate conductive contaminant
plumes, vertical and lateral extent of
geological features, and fresh/salt water
interfaces. Electrical resistivity
measurements are normally correlated
with geology from subsurface borings to
validate survey results.

Another method relying on
geophysical measurements involves
moisture detection blocks or electrical
resistance sensors. Electrical resistance
sensors measure the electrical potential
between two wires spaced a few
centimeters apart. The two wires are
embedded in a porous matrix (typically
gypsum-based), forming a block a few
inches in diameter with wire leads. The
blocks are embedded in the subsurface
and the wires extend to the surface
where they are attached to a portable
resistivity meter. Because the block
matrix is porous, soil pore liquids can
freely enter and leave. When the soils
and the electrical resistance blocks are
dry, the resistance to electrical current
flow is high, and conversely, when the
soil and blocks become wet, a low
resistance is measured on the meter.
These blocks represent a point
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measurement of soil moisture content.
Electrical resistance sensors have an
effective life span of up to several years,
at which time they must be replaced.

A full discussion of other types of
equipment and techniques possibly
serving as alternatives to ground-water
monitoring wells is beyond the scope of
this preamble discussion. For further
information on alternatives to ground-
water monitoring, the reader is referred
to two technical background documents
“Examples of Alternatives to
Conventional Ground-Water Monitoring
Wells at Small, Dry or Remote
Landfills”” and **Subsurface
Characterization and Monitoring
Techniques, Volumes | and I1,”” which
may be found in docket number F-95—
AGAP-FFFFF for this proposed rule.
The Agency is assessing the need for
additional technical guidance to provide
regulators and landfill owners and
operators with further information
regarding ground-water monitoring well
alternatives.

In conjunction with the types of
alternatives described above and in the
docket for this rulemaking, the Agency
fully supports the use of beneficial
modified operating practices that may
serve to reduce the potential for leachate
generation in certain situations.
Examples of such operating practices
may include the use of movable covers
to prevent rainfall infiltration into the
working face and body of the landfill,
early final closure of the landfill cell,
and careful contouring and drainage
design of the final cover to route
precipitation away from the closed
MSWLF unit.

IV. Proposed Rule for Alternatives to
Ground-Water Monitoring

A. Overview

Based on the information contained in
docket number F-95-AGAP-FFFFF and
on comments received at the public
meetings, the Agency today is proposing
to allow alternatives to the full part 258
ground-water monitoring requirement
for qualifying small MSWLFs, where
approved by the Director of an approved
State or Tribe. This proposed rule
covers only those MSWLFs meeting the
criteria of 40 CFR 258.1(f)(1). The
Agency estimates that approximately
750 MSWLFs would qualify as a small
landfill meeting the conditions of
§258.1(f)(1). The Agency estimates that
between 300 to 500 of these 750
MSWLF units would be able to use
alternative ground-water monitoring
systems; however, the final decision to
allow the use of alternative ground-
water monitoring systems would be

made by the approved State or Tribe
and not by the Agency.

Under today’s proposal, all landfills
that are not qualifying small MSWLFs
would be subject to the full ground-
water monitoring requirements of 40
CFR part 258, subpart E, unless they
could demonstrate no potential for
migration under 40 CFR 258.50(b). This
proposed rule does not provide any
additional exemption or ‘‘no-action”
alternative to the ground-water
monitoring requirements in 40 CFR part
258. An approved State or Tribe may
only waive ground-water monitoring
requirements if the MSWLF unit meets
the conditions established in 40 CFR
258.50(b).

Today’s proposal, if finalized, would
allow approved States and Tribes the
flexibility to determine the most
appropriate alternative to ground-water
monitoring for qualifying small
MSWLFs based on site-specific data as
long as the alternative ensures the
detection of contamination. Monitoring
may be conducted with a variety of
relatively low-cost geochemical and
geophysical technologies capable of
detecting contamination and assessing
the nature and extent of contamination.
Some alternatives may detect
contamination by directly measuring the
levels of constituents in ground water,
while other alternatives may monitor
the unsaturated zone or saturated zone
for the properties of solids, gases, or
liquids that are determined to be
indicative of releases from the MSWLF
unit.

When the Agency proposed the
MSWLF criteria in August, 1988, it
discussed the reasons for requiring
ground-water monitoring at all
MSWLFs, indicating that ground-water
monitoring is “‘an essential measure to
ensure protection of human health and
the environment * * * [and] * * * the
most reliable method for determining
whether a landfill is in compliance with
the overall performance standard” of the
MSWLF criteria. See 53 FR 33366. The
Agency believes that the approach
adopted in today’s proposal, allowing
the use of alternative methods to detect
ground-water contamination (other than
monitoring wells), will continue to
satisfy the statutory requirements in
RCRA section 4010(c) that ground-water
monitoring be implemented at all
MSWLFs “‘as necessary to detect
contamination.”

By providing flexibility to approved
States and Tribes to establish the best
tailored alternative ground-water
monitoring regime for each qualified
small MSWLF, today’s proposal is
designed to ensure detection of
contamination in an effective manner

that best takes into account the
numerous, complex characteristics that
are encountered on a site-specific basis.
Today’s proposal does not exempt
qualifying small MSWLFs from ground-
water monitoring, but instead allows a
stepwise approach for detecting a
release from the landfill that could
result in ground-water contamination.
Today’s proposed rule provides the
flexibility to approved States or Tribes
to allow qualifying small MSWLFs to
use cost-effective screening techniques
rather than requiring immediate use of
a full ground-water monitoring well
program. Should the screening
techniques indicate the possibility of
ground-water contamination, the
approved State or Tribe would then
require that owners and operators
establish more precise techniques that
could quantify the contamination,
including the installation of monitoring
wells when warranted.

Alternative ground-water monitoring
methods (e.g., monitoring in soil or in
the unsaturated zone) are intended to
detect the escape of contaminants from
the MSWLF and thereby accomplish the
same purpose as the ground-water
monitoring well program pursuant to 40
CFR 258.51 through 258.55. While the
alternative methods may not always
include the collection of actual ground-
water samples, they will indicate if a
release from the landfill has occurred, at
which point the alternative ground-
water monitoring method may need to
be supplemented by the installation of
ground-water wells to ascertain whether
the ground-water below the MSWLF has
been contaminated.

The Agency understands that
numerous methods and techniques exist
for sampling and monitoring the
saturated and unsaturated zones at
qualifying small MSWLFs and that
existing field methods are often refined
and new methods are continually being
developed. Therefore, the Agency
believes it would be inappropriate to
delineate in today’s regulations all of
the specific alternatives that may be
authorized by approved States and
Tribes. Approved State and Tribal
authorities would decide which of the
available alternatives to ground-water
monitoring will ensure detection of
contamination from the qualifying small
MSWLF. These decisions will be made
in a public forum, since the programs
administered by States and Tribes
provide opportunities for public
participation during the permit issuance
process (40 CFR part 256). Thus,
members of the public will have an
opportunity to comment on the
selection of an appropriate and reliable
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alternative ground-water monitoring
technique at that time.

B. Proposed Approach for Using
Alternatives

1. Consideration of Site-Specific Factors
in Selection of an Alternative
Monitoring Technique

The Agency believes site-specific
factors need to be considered in
determining which, if any, alternative(s)
may be appropriate to detect
contamination. To ensure that
appropriate decisions regarding the use
of alternatives to ground-water
monitoring are made, the Agency
believes that the following factors
should be considered, as warranted and
appropriate, on a site-specific basis:

¢ The geology and hydrogeology of
the site;

¢ The impact of manmade and
natural features on the effectiveness of
an alternative technology;

¢ Precipitation amounts, temperature,
and other climatic factors; and

* The effectiveness of indicator
parameters in detecting a potential
release from the MSWLF unit.

The following discussion serves to
illustrate, in general, why these site-
specific factors should be considered
when choosing an appropriate
monitoring alternative.

a. The geological and hydrogeological
characteristics of the site.

The ground-water monitoring
requirements in the final MSWLF
criteria provide that the number,
spacing, and depths of monitoring well
systems should be determined based
upon site-specific technical information
that must include a site characterization
of the geology and hydrogeology (40
CFR 258.51(d); see also preamble
discussion in 56 FR 51066). The Agency
believes that a similar understanding of
the geology and hydrogeology also is
desirable when deciding whether it is
appropriate to use alternative
monitoring technologies.

For example, the Director of an
approved State or Tribe, when
considering the use of gypsum blocks as
an alternative, would need to determine
if the presence of shallow ground water
could lead to false indications of
releases from the landfill through
seasonal fluctuations in ground-water
depth and how wet-dry periods and soil
chemistry would affect the useful life of
the gypsum blocks. Additionally,
knowledge of site geology is important
where an owner or operator is
considering the use of small diameter
sampling tools to sample around and
beneath the landfill for detecting a
release. This technology is influenced

by the ability of the tool to penetrate
subsurface materials. For example, this
technique is most likely to be workable
where the geology consists of loosely
consolidated sediment down to the
depth at which samples are required.

b. The impact of manmade and
natural features on the effectiveness of
an alternative technology.

Manmade and natural features at a
particular site may be important factors
in influencing the capability of an
alternative technology to detect
contamination. For example, as
discussed earlier, some alternatives may
employ the use of electrical geophysical
principles to provide an indirect
method for detecting contamination by
measuring the contrasting electrical
properties of subsurface features to
delineate contaminant plumes.
However, when conducting geophysical
electrical resistivity surveys,
measurement errors may result from
electrical currents in the ground that
interfere with the current being
measured. Therefore, before employing
these surveys, potential subsurface
interferences should be considered,
such as naturally-occurring sulfide
deposits, the presence of electrical
power lines, or buried metal objects that
are corroding. Additionally, electrical
resistivity surveys are not recommended
for use in paved areas.

Natural features of a site may impede
access necessary to bring certain
equipment on site. For example, ground
penetrating radar radiates short pulses
of high-frequency radio waves into the
ground to delineate a leachate plume.
The bulkiness of the equipment,
however, may limit its use in rough and
inaccessible terrain.

c. Climatic factors that may influence
the selection, use, and reliability of
alternative ground-water monitoring
procedures.

The MSWLF owner or operator must
have knowledge of precipitation
amounts in order to determine whether
the MSWLF qualifies for today’s
flexibility. In addition, an
understanding of the local climatic
conditions is important in
understanding the effectiveness of
possible alternative monitoring
methods. For example, ground
penetrating radar is best applied in areas
with very dry soil conditions. Seismic
refraction, an alternative technology that
relies on an artificial seismic source
(hammer, controlled explosive charge)
to create underground seismic waves
that are read with a seismograph to
delineate soils/geology and leachate,
might be limited by cold or relatively
wet weather. Finally, where soil pore
liquid is collected from the unsaturated

zone through the use of porous cup
lysimeters, the effectiveness of the
lysimeter will be hindered in areas
where soils are frozen, extremely dry, or
where subjected to freeze-thaw.

d. The effectiveness of indicator
parameters in detecting a release.

A number of qualifying small
MSWLFs may be able to use alternative
technologies to detect contamination in
the unsaturated zone. Where these
unsaturated zone monitoring methods
are allowed by an approved State or
Tribe, the owner/operator would be
monitoring for parameters that can be
detected by application of that specific
technology (e.g., gypsum blocks would
monitor for the presence of moisture in
the zone underlying the MSWLF). Some
qualifying small MSWLFs, however,
may not be able to use alternative
technologies and may need to use
traditional monitoring wells to sample
and analyze ground water.

In these situations, the current
detection monitoring program in
§ 258.54 requires sampling and analysis
at each well for 15 metals and 47
volatile organic compounds (VOCs);
however, approved States and Tribes
currently are permitted to (1) replace
some or all of the metals with
geochemical parameters (e.g., ammonia,
total dissolved solids) and (2) delete any
metal or VOC if that constituent is not
in or cannot be derived from the waste
in the landfill.

At the June, 1994 public meetings,
many of the commentors suggested that
the MSWLF owner/operator should
have the flexibility to use a shorter, less
costly list of monitoring parameters for
ground-water monitoring wells
(primarily geochemical parameters) so
long as these parameters would indicate
a release from the MSWLF. Such
flexibility would be designed to allow
an owner/operator to use geochemical
parameters in place of both metals and
VOCs without having to demonstrate
that each of the 47 VOCs is not in or
cannot be derived from the waste in the
MSWLF.

For the reasons discussed earlier in
today’s preamble (Section 11.B.1), the
Agency believes that approved States
and Tribes should have the flexibility to
establish an alternative list of indicator
parameters for qualifying small
MSWLFs, where appropriate given site-
specific circumstances. These reasons
include low precipitation, low net
infiltration, and great depth to ground
water at many of these sites, the
relatively small amounts of waste
received at these MSWLFs, and the
practicable capability (i.e., economic)
considerations of qualifying small
MSWLFs. The Agency’s technical
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background document (“‘Examples of
Alternatives to Conventional Ground-
Water Monitoring Wells at Small, Dry or
Remote Landfills’’) and cost analysis for
today’s rule suggests that the use of
indicator parameters (e.g., Ph, specific
conductance, total organic carbon, total
organic halogen), where appropriate,
may be a cost-effective means for
owners/operators of a qualifying small
MSWLF to detect contamination from
their unit. Again, this could be the first
step in a phased approach that
eventually could lead to full ground-
water monitoring pursuant to the final
MSWLF criteria.

Thus, today’s proposal would allow
approved States and Tribes to permit
the use of a set of parameters tailored to
a site-specific location. The appropriate
use of this flexibility again would be
tied to the site-specific conditions at the
particular qualifying small MSWLF. For
example, the effectiveness of an
alternative set of parameters depends, in
part, on having an adequate
understanding of the geochemistry of
underlying rock, soil, and ground water,
to ensure that natural variability in
concentrations of elements or
parameters in the ground water can be
distinguished from concentrations that
are indicative of a release from the
MSWLF.

As illustrated in the above discussion,
the selection, use, and reliability of
alternative monitoring technologies or
parameters depends on a number of site-
specific factors. Additional information
on the types of site-specific factors that
should be considered for various
alternative monitoring techniques and
how to apply them may be found in the
technical background documents
entitled “Examples of Alternatives to
Conventional Ground-Water Monitoring
Wells at Small, Dry or Remote
Landfills”” and “Subsurface
Characterization and Monitoring
Techniques, Vols. I and II.”

2. Phased Approach to Alternative
Ground-Water Monitoring

Today’s proposal uses an approach
that would allow approved States or
Tribes to implement the proposed
ground-water monitoring flexibility in
phases. Thus, today’s proposal would
allow approved States or Tribes to
authorize the use of alternatives to full
part 258 ground-water monitoring
requirements for initially ““detecting”
contamination. If contamination is
detected, the approved State or Tribe
could then allow use of further
alternatives for “expanded monitoring”
to assess the nature and extent of
“detected” contamination. Alternatives,
or combinations of alternatives, could

be used for both detection and
expanded monitoring. Expanded
monitoring, however, might require the
use of conventional ground-water
monitoring wells, or other aspects of the
full part 258 ground-water monitoring
requirements.

As used in this proposed rule,
““detection” would refer to the moment
when data, instrument readings,
analyses, or other information collected
by an alternative to full part 258 ground-
water monitoring requirements
indicates a change in surface or
subsurface conditions that could be
caused by a release from an MSWLF.
“Expanded monitoring’” would refer to
the steps taken to determine whether
the “detected” release is an actual
release from the MSWLF and to
determine the nature and extent of the
release.

Under today’s proposal, if expanded
monitoring using alternatives indicates
that a release from the MSWLF unit has
contaminated the saturated zone, then
the owner/operator would be required
to install ground-water monitoring wells
and comply with the full range of
ground-water monitoring requirements
of 40 CFR part 258 (8§ 258.50 through
258.58). If expanded monitoring
indicates that a release from the MSWLF
unit exists, but has not yet contaminated
the saturated zone, the Director of an
approved State or Tribe would establish
a schedule for the owner/operator to
propose, as necessary, measures to
prevent further contaminant migration
and to remediate contamination in a
manner that ensures protection of
human health and the environment.

V. Role of States and Tribes

Section 4005(c) of RCRA requires that
each State (or Tribe) adopt and
implement a “permit program or other
system of prior approval and
conditions’ adequate to assure that each
facility that may receive household
hazardous waste or small quantity
generator waste will comply with the
revised MSWLF criteria. The statute
also requires each State (or Tribe) to
adopt and implement a permit program
not later than 18 months after
promulgation of EPA’s final criteria
(October 9, 1991).

The issue of whether Tribes should be
approved to administer programs under
RCRA Subtitle D is about to be proposed
generically as part of the State and
Tribal Implementation Rule (STIR). The
Agency is seeking comment on the issue
of Tribal permit program approval as
part of the STIR and not as part of
today’s proposed rule. References to
potential Tribal approvals in today’s

proposed rule are being made to be
consistent with the STIR proposal.

The Agency believes that an approved
State or Tribal permit program plays an
important role in the proper
implementation of today’s rule to allow
alternative ground-water monitoring
requirements. Approved State or Tribal
permit programs provide opportunities
for public participation during the
permit issuance process, at which time
alternative ground-water monitoring
procedures would be considered.

The STIR proposal will establish
adequacy determination requirements
and procedures for State and Tribal
MSWLF permit programs, including
submission of an MSWLF permit
program application. The statute,
however, does not require that the STIR
be in place before EPA assesses the
adequacy of any State or Tribal program.
In fact, while the EPA has not yet
promulgated the STIR, the Agency has
already reviewed and approved over 40
State programs.

The STIR proposal also will include
procedures for submitting revised
applications for State and Tribal
program adequacy determinations,
should a State or Tribe revise its permit
program after it has been deemed
adequate. Program revision may be
necessary when the pertinent Federal
statutory or regulatory authority or
relevant guidance changes, or when
responsibility for the State or Tribal
program is shifted within the lead
agency or to a new or different State or
Tribal agency or agencies. Final
promulgation of today’s proposed
changes to part 258 may require revision
to a State’s or Tribe’s permit program
application, as well.

The statute does not establish any
mandatory timeframes for revising
approved programs, submitting revised
applications, or re-examining adequacy
determinations. Schedules for States
and Tribes to submit revised
applications to the Regional
Administrator, where needed, are to be
negotiated by the State or Tribal
Director and the Regional
Administrator. This arrangement should
minimize potential disruption to on-
going program activities.

States and Tribes may receive
approval of their permit programs prior
to the final promulgation of today’s rule
and later elect to adopt the revised
regulatory language regarding
alternatives to ground-water monitoring.
These States and Tribes should work
with their respective Regional EPA
offices as they proceed to revise their
permit programs.
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V1. Consideration of Issues Related to
Environmental Justice

The Agency believes that this
proposed rule, if finalized, would not
have a disproportionately high and
adverse environmental or economic
impact on any minority or low-income
group, or on any other type of affected
community. Rather, the Agency believes
that this rulemaking will bring the cost
of ground-water monitoring to an
affordable level for some eligible
communities that otherwise would have
to bear the cost of full ground-water
monitoring under 40 CFR part 258. As
a result, the Agency believes that this
rule will enable some minority and/or
low-income communities to be served
by a local landfill, and will reduce the
potential for open burning and illegal
dumping. Because this rule would
reduce the financial impacts of ground-
water monitoring, such communities
may be able to allocate some funding to
other priority issues affecting their local
environments.

VII. Impact Analysis

A. Executive Order 12866

Under Executive Order 12866, EPA
must determine whether a regulatory
action is significant. A significant
regulatory action is defined by
Executive Order 12866 as one that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or rights and
obligations or recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in Executive Order 12866.

Pursuant to the terms of the Executive
Order, it has been determined that this
rule is a “*significant regulatory action”
because it raises novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.
Changes made in response to OMB
suggestions will be documented in the
public record.

The Agency estimated the annual
effect on the economy by comparing the
costs of alternatives to ground-water
monitoring with the costs of full
ground-water monitoring. The Agency

estimates the national annual costs of
baseline ground-water monitoring
requirements at qualifying small
facilities to range from $7.2 million to
$26.6 million per year. National annual
costs of the lowest-cost alternative range
from $1.3 million to $4.4 million per
year, resulting in a $5.9 million to $22.2
million savings over baseline ground-
water monitoring requirements. Actual
regulatory savings from this proposal
are likely to be less because site-specific
factors and/or State regulatory decisions
may preclude the use of the lowest cost
alternative. Because appropriately
selected alternatives to ground-water
monitoring will be able to detect
contamination, the Agency anticipates
that there will be no decrease in
environmental benefits as a result of the
proposed rule. The full cost analysis
may be found in the docket (F-95-
AGAP-FFFFF) to this rulemaking.

For estimating costs of alternatives to
ground-water monitoring, the Agency
selected several alternatives for cost
modeling purposes. These alternatives
include: (A) collection and analysis of
ground-water samples from existing
drinking water/agricultural wells and
springs; (B) collection of ground-water
samples from monitoring wells and
analysis for a reduced list of
constituents; (C) annual sampling and
analysis of geologic (solid/liquid)
materials from the unsaturated zone; (D)
collection and analysis of soil gas
samples from the unsaturated zone; (E)
performing an electrical resistivity
survey, and; (F) installing moisture-
detection gypsum blocks.

The lowest cost alternative differed
depending on the size and the
remaining life of the landfill. In most
cases, the lowest-cost alternatives
involved unsaturated zone monitoring
techniques. It is also important to note
that for this analysis the Agency
assumed that no contamination
occurred or was detected. If
contamination is detected, further
analysis is required and the cost savings
over baseline ground-water monitoring
requirements would be reduced, or even
eliminated.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires an agency to
prepare, and make available for public
comment, a regulatory flexibility
analysis that describes the impact of a
proposed or final rule on small entities
(i.e., small businesses, small
organizations, and small governmental
jurisdictions). No regulatory flexibility
analysis is required if the head of an
agency certifies the rule will not have

significant economic impact on a
substantial number of small entities.

The proposed amendment to 40 CFR
part 258 would reduce the regulatory
burdens of the part 258 criteria, thereby
imposing no additional economic
impact to small entities. Therefore, in
accordance with 5 U.S.C. 605(b), |
hereby certify that this rule, if
promulgated, will not have a significant
adverse economic impact on a
substantial number of small entities (as
defined by the Regulatory Flexibility
Act).

C. Paperwork Reduction Act

The Agency has determined that there
are two reporting requirements
associated with today’s proposed rule.
Under this proposal, MSWLF owners/
operators subject to these provisions are
required to report to the Directors of
approved States and Tribes: (a) the
nature and extent of any contamination
detected, and (b) proposed corrective
measures to prevent further
contamination or to remediate
contamination. These reporting
requirements will not cause any
additional burden over existing similar
requirements of 40 CFR part 258; they
are merely different because they are
generated by alternative monitoring
programs. These requirements have
been submitted for approval to the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq.

D. Executive Order 12875

Under Executive Order 12875, Federal
agencies are charged with enhancing
intergovernmental partnerships by
allowing State and local governments
the flexibility to design solutions to
problems the citizenry is facing.
Executive Order 12875 calls on Federal
agencies to either pay the direct costs of
complying with Federal mandates or to
consult with representatives of State,
local, or tribal governments prior to
formal promulgation of the requirement.
The executive order also relates to
increasing flexibility for State, Tribal,
and local governments through waivers.

For this rulemaking, the Agency met
with representatives of State and local
governments, and other members of the
regulated community, to provide them
with an opportunity to present the
Agency with in