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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 73
RIN 3150-AF36

Changes to Nuclear Power Plant
Security Requirements Associated
With Containment Access Control

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is amending its
regulations to delete certain security
requirements for controlling the access
of personnel and materials into reactor
containment during periods of high
traffic such as refueling and major
maintenance. This action relieves
nuclear power plant licensees of the
requirement to separately control access
to reactor containments during these
periods. Deletion of this requirement
decreases the regulatory burden for the
licensees without degradation of
physical security.

EFFECTIVE DATE: October 10, 1995.

FOR FURTHER INFORMATION CONTACT: Dr.
Sandra Frattali, Office of Nuclear
Regulatory Research, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555, telephone (301) 415-6261, e-
mail sdf@nrc.gov.

SUPPLEMENTARY INFORMATION:
Background

In 1991, the Commission re-examined
the NRC’s nuclear power plant security
requirements associated with an
internal threat contained in 10 CFR Part
73, “Physical Protection of Plants and
Materials.” In a report to the
Commission dated August 4, 1992
(SECY—92-272), the NRC staff identified
requirements that were redundant, out
of date, or marginal to safety. Following
public meetings held to discuss these

requirements, the NRC staff submitted a
subsequent report to the Commission
dated December 12, 1993 (SECY-93—
326), with recommended changes to
§73.55. One of the recommended
changes was the deletion of
§73.55(d)(8), which contained a
requirement for separate access control
to reactor containments, which is
unneeded, and a requirement for locks
and alarms, which is contained
elsewhere in 10 CFR Part 73. The
Commission has decided to remove this
paragraph to provide burden relief to
licensees without compromising the
physical protection of licensed activities
against radiological sabotage. The other
recommendations contained in SECY—-
93-326 will be addressed in another
NRC rulemaking action.

Proposed Rule and Public Comments

On May 10, 1995 (60 FR 24803), the
NRC published, with a public comment
period of 30 days, a proposed rule that
would delete § 73.55(d)(8). Twenty-two
comments were received: 20 from
utilities, 1 from an industry group, and
1 from a labor union. All commenters
supported the proposed rule. The
commenters agreed that the proposed
action would reduce the regulatory
burden but would not degrade the
physical security of nuclear power
plants. The industry group further
commented that significant savings
could result from this rulemaking. One
of the utilities commented that it would
enable utilities to make more efficient
use of their resources.

One utility questioned whether the
same relief would apply when access to
containment is from an area provided
with access controls and other security
features but not formally designated as
a vital area. The same relief would not
generically apply to these situations
because the level of control varies for
each area. However, the NRC will
consider each situation on a case-by-
case basis.

Another utility asked if its approved
security plan, which already had
requirements for access to containment
directly from a protected area, was
affected by this rulemaking. This rule
affects access controls only from vital
areas into containment. This rule does
not affect access controls from protected
areas into containment, thus, it does not
affect any approved security plan for
access to containment from a protected

area. When access from a protected area
into containment is necessary, existing
access controls must remain in effect at
the entrances to containment.

Final Rule

Based on the public comments, the
NRC staff considers that no change to
the final rule is necessary. Thus, the
final rule remains the same as the
proposed rule.

The final rule deletes paragraph (d)(8)
of §73.55. This amendment relieves
licensees of an unnecessary burden,
without degrading physical security.
Moreover, since security personnel are
no longer required to be assigned to a
radiation control area, there will be a
decrease in occupational exposure. NRC
notes that this change applies only to
access control from vital areas into
reactor containment for the purpose of
physical security and does not relieve a
licensee of requirements established for
the purpose of radiological control and
emergency planning.

Environmental Impact: Categorical
Exclusion

The Commission has determined that
this rule is the type of action described
as a categorical exclusion in 10 CFR
51.22 (c)(2). Therefore, neither an
environmental impact statement nor an
environmental assessment has been
prepared for this rule.

Paperwork Reduction Act Statement

This final rule does not contain a new
or amended information collection
requirement subject to the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.). Existing requirements were
approved by the Office of Management
and Budget, approval number 3150—
0002.

Regulatory Analysis

Elimination of § 73.55(d)(8) relieves
licensees of the requirement to station
security personnel at entrances to
containment during periods of high
traffic. The potential savings to the
licensees from the elimination of this
requirement are substantial. Assuming,
on the average, two security personnel
are needed to control access to
containment during the time the reactor
is open, and assuming that the
containment is open 50 days per major
outage, with 2 major outages every 3
years, and a wage of approximately $30
per hour (loaded) for security personnel,
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the total savings per reactor per year
will be:

2 guards/reactor x 50 days/outage X %3
outages/year x $30/hr-guard x 24
hrs/day = $48,000/year-reactor.

With 110 operating nuclear power
reactors, the total savings for the
industry are potentially $5,280,000/
year. Moreover, deletion of § 73.55(d)(8)
results in a decrease in occupational
exposure because security personnel
will no longer be required to be within
the radiation controlled area directly
adjacent to containment.

Reactor containment or adjacent areas
that provide access to containment are
already vital areas. Thus, access of
personnel into containment is already
controlled. In addition, having security
personnel control access of materials
into containment provides no
substantial benefit since material access
into the protected area is already
controlled and the containment is
located within the protected area.
Furthermore, after reactor containment
is secured following periods of heavy
traffic, existing NRC requirements for
walkdown inspections and security
searches apply and assure the security
of the containment. Hence, the
requirement that access into the reactor
containment itself be separately
controlled provides little or no
additional security.

In addition, because a reactor
containment is a vital area, it is subject
to the vital area requirements for locks
and alarms contained in other sections
of § 73.55, as well as all other policies
and procedures related to vital areas and
equipment. Thus, the requirement for
locks and alarms in paragraph (d)(8) is
redundant.

Based on the above discussion, the
NRC concludes that eliminating
§ 73.55(d)(8) provides relief to the
licensees and lowers occupational
exposure without compromising
physical protection of licensed activities
against radiological sabotage at nuclear
power reactors.

Regulatory Flexibility Certification

As required by the Regulatory
Flexibility Act of 1980, 5 U.S.C. 605(b),
the Commission certifies that this rule
does not have a significant economic
impact on a substantial number of small
entities. This rule affects only licensees
authorized to operate nuclear power
reactors. These licensees do not fall
within the scope of the definition of
“small entities” set forth in the
Regulatory Flexibility Act, or the size
standards established by the NRC (10
CFR 2.810).

Backfit Analysis

The Commission has determined that
the backfit rule, 10 CFR 50.109, does not
apply to this final rule because this
amendment does not impose new
requirements on existing 10 CFR Part 50
licensees. It is voluntary and should the
licensee decide to implement this
amendment, it is a reduction in burden
to the licensee. Therefore, a backfit
analysis has not been prepared for this
amendment.

List of Subjects in 10 CFR Part 73

Criminal penalties, Hazardous
materials transportation, Export, Import,
Nuclear materials, Nuclear power plants
and reactors, Reporting and
recordkeeping requirements, Security
measures.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended,
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 552 and 553,
the NRC is adopting the following
amendments to 10 CFR Part 73.

PART 73—PHYSICAL PROTECTION OF
PLANTS AND MATERIALS

1. The authority citation for Part 73
continues to read as follows:

Authority: Secs. 53, 161, 68 Stat. 930, 948,
as amended; sec. 147, 94 Stat. 780 (42 U.S.C.
2073, 2167, 2201); sec. 201, as amended; sec.
204, 88 Stat. 1242, as amended, 1245; sec.
1701, 106 Stat. 2951, 2952, 2953 (42 U.S.C.
5841, 5844, 2297f).

Section 73.1 also issued under secs. 135,
141, Pub. L. 97-425, 96 Stat. 2232, 2241 (42
U.S.C. 10155, 10161). Section 73.37(f) also
issued under sec. 301, Pub. L. 96-295, 94
Stat. 789 (42 U.S.C. 5841 note). Section 73.57
is issued under sec. 606, Pub. L. 99-399, 100
Stat. 876 (42 U.S.C. 2169).

§73.55 [Amended]

2. In 873.55, paragraph (d)(8) is
removed and paragraph (d)(9) is
redesignated as (d)(8).

Dated at Rockville, Maryland, this 21st day
of August 1995.

For the Nuclear Regulatory Commission.
James M. Taylor,

Executive Director for Operations.
[FR Doc. 95-22187 Filed 9-6-95; 8:45 am]

BILLING CODE 7590-01-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 201

[Release No. 34-36174; File No. S7-40-92]
RIN 3235-AF91

Rules of Practice; Technical
Amendments and Corrections

AGENCY: Securities and Exchange
Commission.

ACTION: Technical amendments and
corrections to final rules.

SUMMARY: This document contains
technical amendments and corrected
comments for the Securities and
Exchange Commission’s Rules of
Practice adopted on June 9, 1995 and
published Friday, June 23, 1995 (60 FR
32738). The Rules of Practice are the
procedural rules that govern
Commission administrative
proceedings.

EFFECTIVE DATE: September 5, 1995.

FOR FURTHER INFORMATION CONTACT:
Andrew Z. Glickman, Office of the
General Counsel at (202) 942-0870; U.S.
Securities and Exchange Commission;
450 Fifth Street, NW., Stop 6-6;
Washington, DC 20549.

SUPPLEMENTARY INFORMATION:
Background

The Commission recently
consolidated its inspection and
examination functions from the
Divisions of Market Regulation and
Investment Management into a new
office—the Office of Compliance
Inspections and Examinations. See 60
FR 39643 (Aug. 3, 1995) (establishment
of office and delegation of authority).
This release contains technical
amendments to reflect these changes in
the Rules of Practice and corrections to
the comments associated with the
changed rules. This release also corrects
a citation error.

Comments (a) and (b) to Rule 230
(which originally appeared in the
Supplementary Information section on
page 32762, in the tenth line of the first
column) are corrected to read as follows:

Comment (a): A respondent’s right to
inspect and copy documents under this
rule is automatic; the respondent does
not need to make a formal request for
access through the hearing officer.
Generally, the rule requires that the
Division of Enforcement make available
for inspection and copying documents
obtained by the Division from persons
not employed by the Commission
during the course of its investigation
prior to the institution of proceedings.
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Final inspection or examination reports
prepared by the Office of Compliance
Inspections and Examinations, the
Division of Market Regulation or the
Division of Investment Management,
may be attorney work product, and
other privileges may apply to such
reports. Nonetheless, the Commission
has determined as a general matter that
these final reports will be made
available, but only to named
respondents in Commission-initiated
adjudicative proceedings. This rule does
not restrict the Commission’s ability to
withhold these reports from public
disclosure in other contexts, such as
pursuant to a request under the
Freedom of Information Act. 5 U.S.C.
552.

Rule 230 is not the exclusive means
by which a respondent may obtain
access to or production of documents.
Production of documents prepared by
the staff may be required under the
doctrine of Brady v. Maryland, 373 U.S.
83 (1963), or pursuant to Jencks Act
requirements made applicable to the
Commission pursuant to Rule 231, or
may be sought by subpoena pursuant to
Rule 232 or through other procedures.
See, e.g., Freedom of Information Act, 5
U.S.C. 552.

The Rule states that the Division of
Enforcement shall (1) make available for
inspection and copying (2) documents
(3) obtained by the Division (4) in
connection with the investigation
leading to the institution of proceedings.

(1) The Division of Enforcement is
required to make documents available
for inspection and copying. It is not
required to produce a copy of the
documents to each respondent.

(2) The definition of the term
“*documents’ in paragraph (a) is
modeled on the definition of documents
in Rule 34 of the Federal Rules of Civil
Procedure.

(3) The Division of Enforcement’s
obligation under this rule relates to
documents obtained by the Division of
Enforcement. Documents located only
in the files of other divisions or offices
are beyond the scope of the rule.

(4) The “investigation leading to the
Division’s recommendation to institute
proceedings’” ordinarily is delineated by
the investigation number or numbers
under which requests for documents,
testimony or other information were
made. When an investigation is initiated
by the Division of Enforcement it is
assigned a number, often referred to as
the “case” or “‘investigation” number.
Each request for documents, testimony
or other information from persons not
employed by the Commission specifies
the investigation or preliminary
investigation number to which it relates.

In turn, each written recommendation
by the Division of Enforcement to
institute proceedings identifies on its
cover page, by investigation number, the
source investigation or investigations to
which it relates. Accordingly, the
identity and content of the appropriate
investigation file or files from which
documents must be made available can
be based on objective criteria.

Comment (b): Under paragraph (b),
the Division can withhold documents
under four exceptions. Exception (1)
shields information subject to a claim of
privilege. Exception (2) protects as
attorney work product internal
documents prepared by Commission
employees, which will not be offered in
evidence. Work product includes any
notes, working papers, memoranda or
other similar materials, prepared by an
attorney in anticipation of litigation. See
Hickman v. Taylor, 329 U.S. 495 (1947);
see also Fed. R. Civ. P. 26 (b)(3) and
(b)(5). Except to the limited extent
specifically provided in paragraph (a),
documents prepared by Commission
staff are treated as attorney work
product, and do not have to be made
available pursuant to this rule.
Accountants, paralegals and
investigators who work on an
investigation do so at the direction of
the director, an associate director, an
associate regional administrator or
another supervisory attorney, and their
work product is therefore shielded by
the rule. A respondent’s claim that work
product should be turned over will
necessarily be evaluated on a case-by-
case basis.

Exception (3) protects the identity of
a confidential source. See 5 U.S.C.
552(b)(7) (C) and (D). Exception (4)
protects any other document or category
of documents that the hearing officer
determines may be withheld as not
relevant to the subject matter of the
proceeding, or otherwise for good cause
shown. This exception provides a
mechanism to address a situation where
a single investigation involves a discrete
segment or segments that are related
only indirectly, or not at all, to the
recommendations ultimately made to
the Commission with respect to the
particular respondents in a specific
proceeding. To require that documents
not relevant to the subject matter of the
proceeding be made available, simply
because they were obtained as part of a
broad investigation, burdens the
respondent as well as the Division of
Enforcement with unnecessary costs
and delay.

For example, a single investigation
may encompass inquiry into an issuer’s
allegedly false accounting disclosure
and an unrelated manipulation of the

issuer’s securities by a third party. If the
recommendation to the Commission and
resulting administrative proceeding
involve only the accounting disclosures,
the Division could seek leave to
withhold trading records, transcripts
and other documents related to the
manipulation investigation.

Comment (a) to Rule 430 (which
originally appeared in the
Supplementary Information section on
page 32777, in the fifth line of the
second column) is corrected to read as
follows:

Comment (a): Congress granted the
Commission explicit authority to
delegate certain functions to an
individual commissioner, division
directors and others in 1962. Pub. L. No.
87-592, 76 Stat. 394. This authority
appears in Sections 4A and 4B of the
Exchange Act, 15 U.S.C. 78d-1 and
78d-2, and was amended most recently
in 1987. See Pub. L. No. 100-181, Title
111, section 308(a), 101 Stat. 1254. The
predecessor rule to Rules 430 and 431,
former Rule 26, was adopted in 1963.
See Securities Act Release No. 4588
(Mar. 8, 1963) (adopting release).

Due to the different nature of matters
delegated to hearing officers, senior staff
or the duty officer, the Commission’s
rules provide different mechanisms for
review of such actions. See Rules 410
and 411 (procedures relating to initial
decisions by a hearing officer); 17 CFR
200.42 (procedures relating to duty
officer). Rule 430 relates to certain
delegations made to staff. It applies only
to review of actions taken pursuant to
authority delegated in 17 CFR 200.30—
1 through 200.30-18. Authority
delegated by other provisions—for
example, the delegation of authority to
issue subpoenas pursuant to a private
order directing investigation (‘“formal
order’’)—is not subject to the Rule.

Correction of Publication

Accordingly, the publication on June
23, 1995 of the final Rules of Practice,
which were the subject of FR Doc. 95—
14750, is corrected as follows:

§201.100 [Corrected]

1. On page 32797, in the eighth line
of the first column, in § 201.100(b)(2)
*“17 CFR 200.42.” is corrected to read
“17 CFR 200.43.”

§201.230 [Corrected]

2. On page 32807, in the first column,
in §201.230, paragraph (a)(1)(vi) is
corrected to read as follows:

“(vi) Any final examination or
inspection reports prepared by the
Office of Compliance Inspections and
Examinations, the Division of Market
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Regulation, or the Division of
Investment Management.”

§201.430 [Corrected]

3. On page 32814, in the first column,
last line, in §201.430(a) the reference to
**200.30-17"" is corrected to read
©200.30-18".

4. On page 32814, in the second
column, in §201.430(c) the reference to
**200.30-17"" is corrected to read
©200.30-18".

§201.431 [Corrected]

5. On page 32814, in the second
column, in the sixth line of §2201.431(a)
200.30-17"" is corrected to read
*200.30-18".

Dated: August 31, 1995.

By the Commission.

Margaret H. McFarland,

Deputy Secretary.

[FR Doc. 95-22110 Filed 9-6-95; 8:45 am]
BILLING CODE 8010-01-P

INTERNATIONAL TRADE
COMMISSION

19 CFR Part 206

Implementing Rules for the Uruguay
Round Agreements Act

AGENCY: International Trade
Commission.

ACTION: Adoption of interim rules as
final rules.

SUMMARY: The Commission has adopted
as final rules, without change, interim
rules that amend part 206 of the
Commission’s rules to conform its rules
of practice and procedure with
amendments made to sections 201-204
of the Trade Act of 1974 (19 U.S.C.
2251-2254) by the Uruguay Round
Agreements Act (URAA) (Pub. L. 103—
465, 108 Stat. 4809 (1994)). The URAA,
among other things, amended sections
201-204 of the Trade Act to bring U.S.
law into conformity with the Uruguay
Round Agreement on Safeguards.
EFFECTIVE DATE: September 7, 1995.
FOR FURTHER INFORMATION CONTACT:
William Gearhart (202—205-3091),
Office of the General Counsel, U.S.
International Trade Commission.
Hearing impaired individuals are
advised that information on this matter
can be obtained by contacting the
Commission’s TDD terminal on 202—
205-1810.

SUPPLEMENTARY INFORMATION:
Background

The interim rules were published in
the Federal Register on January 3, 1995

(60 FR 10). The interim amendment to
section 206.17 was effective January 3,
1995; all other amendments were
effective January 1, 1995. Comments on
the interim rules were required to be
received on or before April 3, 1995. No
comments were received.

Accordingly, the Commission has
adopted as final rules, without change,
the interim rules amending 19 CFR part
206 that were published at 60 FR 10 on
January 3, 1995.

List of Subjects in 19 CFR Part 206

Administrative practice and
procedure, Investigations, Imports.

Authority: 19 U.S.C. 1335; 19 U.S.C. 2251-
2254, 3351-3382; secs. 103, 301-302, Pub. L.
103-465, 108 Stat. 4809.

By order of the Commission.
Issued: August 30, 1995.
Donna R. Koehnke,
Secretary.
[FR Doc. 9522235 Filed 9-6-95; 8:45 am]
BILLING CODE 7020-02-P

DEPARTMENT OF THE TREASURY
Internal Revenue Service
26 CFR Parts 1, 4 and 602

[TD 8618]
RIN 1545-AM15

Definition of a Controlled Foreign
Corporation, Foreign Base Company
Income and Foreign Personal Holding
Company Income of a Controlled
Foreign Corporation

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
Income Tax Regulations governing the
definition of a controlled foreign
corporation and the definitions of
foreign base company income and
foreign personal holding company
income of a controlled foreign
corporation. These regulations are
necessary because of changes made to
the prior law by the Tax Reform Act of
1986, the Technical and Miscellaneous
Revenue Act of 1988, the Revenue
Reconciliation Act of 1989, and the
Omnibus Budget Reconciliation Act of
1993. Certain conforming changes in the
regulations were necessary because of
changes made by the Deficit Reduction
Act of 1984. The regulations will
provide the public with the guidance to
comply with those acts and will affect
United States shareholders of controlled
foreign corporations.

DATES: These regulations are effective
September 7, 1995.

For dates of applicability, see §1.954—
0(a).
FOR FURTHER INFORMATION CONTACT:
Valerie Mark of the Office of Associate
Chief Counsel (International), within the
Office of the Chief Counsel, Internal
Revenue Service, 1111 Constitution
Avenue, NW., Washington, DC 20224
(Attention CC:INTL:2 (INTL-0362-88).
Telephone (202) 622—3840 (not a toll-
free call).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collection of information
contained in these final regulations has
been reviewed and approved by the
Office of Management and Budget
(OMB) in accordance with the
Paperwork Reduction Act of 1980 (44
U.S.C. 3504(h)) under control number
1545-1068. The estimated average
burden per respondent associated with
the collection of information in this
regulation is one hour.

Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden should be directed
to the Internal Revenue Service, Attn:
IRS Reports Clearance Officer, PC:FP,
Washington, DC 20224, and to the
Office of Management and Budget, Attn:
Desk Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503.

Background

This document contains final
regulations amending the Income Tax
Regulations (26 CFR Part 1) under
sections 954(b), 954(c) and 957(a) of the
Internal Revenue Code (Code). Sections
954 and 957 were amended by sections
1201, 1221, 1222 and 1223 of the Tax
Reform Act of 1986 (Pub. L. 99-514), by
section 1012 of the Technical and
Miscellaneous Revenue Act of 1988
(Pub. L. 100-647), by section 7811 of the
Revenue Reconciliation Act of 1989
(Pub. L. 101-239) and by section 13233
of the Omnibus Budget Reconciliation
Act of 1993 (Pub. L. 103-66). These
regulations are also issued under
authority contained in section 7805 of
the Code.

Temporary regulations (TD 8216) and
a cross-referenced notice of proposed
rulemaking (INTL-362—-88) under
sections 954 and 957 of the Code were
published in the Federal Register on
July 21, 1988 (53 FR 27489 and 53 FR
27532, respectively). Numerous written
comments on the proposed and
temporary regulations were received
from the public. As explained below,
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the comments were considered in the
drafting of the final regulations.

Discussion of Major Comments and
Changes to the Regulations

Section 1.954-1: Foreign Base Company
Income

Section 1.954-1T(a)(3) and (5)
(temporary regulations) apply the de
minimis and full inclusion tests of
section 954(b)(3) before the high tax
exception of section 954(b)(4).
Commenters have expressed concern
that, in certain cases, the only amounts
required to be included in the gross
income of the United States
shareholders of a controlled foreign
corporation may be full inclusion
income. This result may occur when
subpart F income, other than full
inclusion foreign base company income,
qualifies for the high tax exception. In
response to these comments, § 1.954—
1(d)(6) provides that an amount that
otherwise would be included as full
inclusion foreign base company income,
pursuant to the operation of the full
inclusion test of section 954(b)(3)(B),
will be excluded from full inclusion
foreign base company income if more
than 90 percent of the adjusted gross
foreign base company and adjusted
gross insurance income qualifies for the
high tax exception described in section
954(b)(4) and the high tax election is
actually made.

Section 1.954-1T(a)(4) provides that
in computing net foreign base company
income, foreign personal holding
company income is reduced by related
person interest expense before
allocating and apportioning other
expenses in accordance with §1.904(d)-
5(c)(2). Commenters understood this
rule to be at variance with § 1.904(d)—
5(c)(2), which requires related person
interest expense to be allocated to
passive foreign personal holding
company income after the allocation of
directly related expenses. In response to
this comment, the rule regarding
allocation of related person interest
expense was removed from §1.954—
1T(a)(4) and (c) was amended to clarify
that foreign base company income is
reduced by directly related expenses
before passive foreign personal holding
company income is reduced by related
person interest expense.

Section 1.954-1T(a)(7) treats amounts
recharacterized as foreign base company
income or insurance income under
section 952(c) as adjusted net foreign
base company income or adjusted net
insurance income. Thus, these amounts
are not included in net foreign base
company income or net insurance
income for purposes of applying the

high tax exception. Commenters argued
that the rules of paragraph (a)(7) should
be amended to provide that amounts
that are recharacterized under section
952(c)(2) should not be treated as
adjusted net foreign base company
income or adjusted net insurance
income if the amounts would have
qualified for the high tax exception.
This comment was rejected because
section 952(c)(2) does not incorporate
the exclusions and special rules of
section 954(b)(4). Additional rules
regarding the coordination of sections
952(c) and 954 are being proposed
under section 952 in a separate
document published elsewhere in this
issue of the Federal Register.

Several comments were made
concerning the anti-abuse rules of
§1.954-1T(b)(4), which require
aggregation of gross income of related
controlled foreign corporations for
purposes of the de minimis and full
inclusion tests. One comment suggested
that the aggregation rules of paragraph
(b)(4) should be applied only if a
purpose of first importance (as opposed
to a principal purpose) is to avoid the
application of the de minimis or full
inclusion tests described in section
954(b)(3). This comment was rejected
because the standard suggested is
significantly more subjective than that
of the regulations and is therefore
unadministrable. However, it was
determined that it was unnecessary to
make the aggregation rules of paragraph
(b)(4) applicable to the full inclusion
test, for which there is not the same
opportunity for tax avoidance.

One commenter suggested that the
anti-abuse rules of § 1.954-1T(b)(4)
should be amended to provide that the
gross income of separate controlled
foreign corporations is aggregated only
if a substantial portion of the activities
of the separate corporations would
comprise a single branch, and that the
presumptions described in paragraph
(b)(4)(ii) should be eliminated. The
commenter also suggested that the
definition of related person for purposes
of these rules should refer to the
provisions of section 954(d)(3), rather
than the broader provisions of section
267. These comments were rejected
because the suggested amendments
would unduly restrict the application of
the anti-abuse rules. The presumptions
described in paragraph (b)(4)(ii) may be
rebutted, for example, by establishing
reliance on the requirements of foreign
law. The anti-abuse rules are necessary
to prevent the misuse of the de minimis
rule of section 954(b)(3), and do not
impose a significant limitation or
burden on the activities of controlled
foreign corporations.

Section 1.954-1T(c) provides that in
computing net foreign base company
income, the gross amount in each
category of foreign base company
income may not be reduced below zero.
Section 1.954-2T(e) provides that the
excess of losses over gains from the sale
or exchange of certain property may not
be allocated to any other category of
foreign personal holding company
income. Section 1.954-2T (f) and (g)
contain similar provisions with regard
to excess losses from commodities and
foreign currency transactions,
respectively. Because the categories of
foreign base company income described
in section 954(a) and the categories of
foreign personal holding company
income described in section 954(c)(1)
(B), (C) and (D) are defined in terms of
net income, the temporary regulations
interpreted the statutory scheme as
generally precluding the allocation of
excess losses from categories of foreign
personal holding company income
described in paragraph (e), (f), or (g)
against other foreign personal holding
company income categories.
Commenters contended that by
preventing any category of subpart F
income from being reduced below zero,
paragraph (c) caused inappropriate tax
credit results and failed to harmonize
the subpart F provisions with section
904(f)(5). Commentators stated that
paragraphs (e), (f) and (g) should be
amended to allow excess losses
described in those paragraphs to be
allocated to other categories of foreign
personal holding company income.

Paragraph (c) has been amended to
clarify that, in determining net income,
if the amount in any category of foreign
base company income (including any
category of foreign personal holding
company income) is less than zero, the
loss may not reduce any other categories
of foreign base company income (or
foreign personal holding company
income) except by operation of the
earnings and profits limitation.
Proposed regulations published
elsewhere in this issue of the Federal
Register will provide rules concerning
the application of the earnings and
profits limitation.

Section 1.954-1T(d) provides that the
effective rate of foreign income tax on
an item of income is determined in a
manner consistent with the existing
foreign tax credit regime under sections
904 and 960. In some cases, the amount
of an item of income for foreign law
purposes with respect to which foreign
income tax is paid will be different from
the amount for United States tax
purposes. As a result, the effective rate
of tax with respect to the item of income
may be affected. In addition, because
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pursuant to section 960 the foreign
income taxes of a controlled foreign
corporation more than three tiers below
a United States shareholder are not
considered, the high tax exception will
never apply to items of income of such
corporations.

Commenters suggested that certain
foreign law accounting practices should
be considered in determining the
effective rate of tax on an item of
income, for purposes of applying the
high tax exception of section 954(b)(4)
and paragraph (d) of the regulations.
Commenters also contended that it is
inappropriate to use section 960 to
determine the effective rate of foreign
tax and thus prevent consideration of
taxes paid by controlled foreign
corporations more than three tiers below
the United States shareholder.

The comment that the high tax
exception should not be limited to
creditable taxes under section 960 was
rejected. The high tax exception is not
intended to apply to the extent that an
item of income would be subject to
residual United States tax if such item
were included in the gross income of
the United States shareholder. The taxes
paid with respect to such item of
income should be considered for
purposes of the high tax exception only
to the extent they are otherwise
considered for United States taxing
purposes. See Joint Committee on
Taxation Staff, General Explanation of
the Tax Reform Act of 1986, 99th Cong.,
2d Sess. 970-71 (1986).

The comment that foreign law
accounting practices should be
considered in determining the effective
rate of tax on an item of income, for
purposes of applying the high tax
exception, was also rejected. Such a rule
would impose a significant burden on
the IRS. It would require the IRS to
monitor and apply foreign tax and
accounting principles, and to reconcile
their application with United States tax
and accounting principles, both in the
current tax year and in later tax years to
prevent an item of income, deduction,
credit, gain or loss from being
duplicated or omitted. Further, the IRS
would have to consider and identify the
particular foreign tax and accounting
principles that could be taken into
account for purposes of these rules.

Section 1.954-1T(d)(4) defines the
term item of income for purposes of the
high tax exception by reference to the
foreign tax credit and subpart F income
categories to which the income relates.
Thus, it is possible that amounts
attributable to separate transactions may
be included in the same item of income.
If the income from the separate
transactions were subject to foreign

income tax at different rates, the
effective rate of tax for the income item
would reflect an average of the two (or
more) rates of tax. One commenter has
suggested that additional categories of
income be created within the existing
foreign tax credit and subpart F income
groups to limit the effect of this tax rate
blending.

The regulations rely on existing
guidance under the foreign tax credit
and subpart F provisions generally to
define item of income for purposes of
section 954(b)(4). To identify items of
income on a transaction-by-transaction
basis is inconsistent with the separate
limitation categories of income
described in section 904, and adds
complexity by requiring different
computations for purposes of these rules
and the rules under the foreign tax
credit provisions of the Code. Moreover,
there is no bias in the existing rules
toward a particular result.

Commenters suggested that the
consistency rule of §1.954—
1T(d)(4)(ii)(B) be eliminated, to allow
taxpayers to apply the high tax
exception on an item-by-item basis. The
consistency rule prohibits a taxpayer
from selectively applying the high tax
exception with respect to foreign
personal holding company income that
is passive income under section 904(d).
Elimination of the consistency rule
would provide a result that is
incompatible with the foreign tax credit
provisions of the Code, and thus the
comment was rejected.

The final regulations clarify how the
rules of paragraph (d) coordinate with
the earnings and profits limitation of
section 952(c)(1). Under §1.954—
1(d)(4)(ii), if the amount of income
included in subpart F income for the
taxable year is reduced by the earnings
and profits limitation, the amount of
income that is an item of income, for
purposes of paragraph (d), is determined
after the application of the rules of
section 952(c)(1). An example was
added to illustrate this rule.

Section 1.954-1T(d)(5) provides that
the election to apply the high tax
exception must be made by the
controlling United States shareholders
and is binding on all United States
shareholders of the controlled foreign
corporation. Commenters argued that
the Secretary does not have the
authority to bind all United States
shareholders to a single election. This
comment was rejected because it was
determined that section 954(b)(4)
provides the authority. Further,
allowing each United States shareholder
to separately elect the high tax
exception would add undue complexity

to the operation of the foreign tax credit
rules.

Section 1.954-1(f) provides guidance
on the definition of related person
under section 954(d)(3).

Section 1.954-2: Foreign Personal
Holding Company Income

Section 1.954-2T(a)(2)(i) provides
that amounts that fall within the
definition of income equivalent to
interest, under paragraph (h), will be so
treated though such amounts may also
fall within the definition of gain from
certain property transactions under
paragraph (e), gain from a commodities
transaction under paragraph (f) or
foreign currency gain under paragraph
(9). Paragraph (a)(2)(i) provides that
amounts will be treated as income
equivalent to interest even if these
amounts are excluded from the
computation of foreign personal holding
company income under paragraphs (e),
(F), or (g) because they are derived from
certain qualifying business transactions.
A commenter suggested that paragraph
(a)(2)(i) should not treat income from
qualifying business transactions
excluded under paragraphs (e), (f), or (g)
as income equivalent to interest. This
comment was rejected. The rules
regarding qualifying business
transactions in paragraphs (e), (f) and (g)
do not operate to exclude interest
income from characterization as foreign
personal holding company income.
Income equivalent to interest within the
meaning of section 954(c)(1)(E) and
paragraph (h) generally should be
treated like interest for purposes of
subpart F.

Several commenters suggested that
the test described in §1.954-2T(a)(3) to
determine the use for which property is
held (for purposes of determining the
character of the income, gain or loss
realized from a disposition of such
property) should not focus solely on the
use of the property immediately prior to
its disposition, but instead should
consider the predominant use for which
the property was held. This comment
was accepted. Section 1.954-2(a)(3)
provides that the use for which property
is held is the use for which it was held
for more than one-half of the period
during which the controlled foreign
corporation held the property. If there
has been a change in use, however, and
a principal purpose for such change in
use was to avoid characterizing income
or gain attributable to the property as
foreign personal holding company
income, then the change in use will be
disregarded.

Section 1.954-2T(a)(3)(ii), Examples 2
and 3 illustrate the rules regarding
change in use for which property is
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held. The final regulations delete these
examples because Example 1
sufficiently illustrated the rules of this
paragraph. Examples 4 and 5 of
paragraph (a)(3)(ii) illustrate the change
in use rules with respect to hedging
transactions. The final regulations
delete these examples because the rules
governing hedging transactions are now
generally contained in paragraph
(@)@)(ii). o

Section 1.954-2T(a)(4)(i) lists some of
the types of income that are included in
the term interest. To clarify that this list
was not meant to be exclusive,
paragraph (a)(4)(i) has been amended to
provide that the term interest includes
all amounts that are treated as interest
(including tax-exempt interest) under
the Code and regulations or any other
provision of law. A new sentence
illustrates the types of income that
would be treated as interest.

Section 1.954-2T(a)(4)(ii) provides
that certain hedging transactions that
reduce the risk of price changes in the
cost of inventory and similar property
are included within the definition of
inventory and similar property if certain
requirements are met and if they are so
identified by the fifth day after which
they are entered into. Paragraphs (f)(4)
and (g)(4) of the temporary regulations
contain definitions of the term qualified
hedging transaction that have similar
five-day identification requirements.
These several definitions of a hedging
transaction have been consolidated in
§1.954-2(a)(4)(ii) which contains a
definition of bona fide hedging
transaction and new identification
requirements for bona fide hedging
transactions that apply for purposes of
computing foreign personal holding
company income under §1.954-2.

Section 1.954-2(a)(4)(ii)(A) generally
defines a bona fide hedging transaction
as a transaction that meets the
requirements of § 1.1221-2 (a) through
(c) with two exceptions. First, the risk
being hedged may be with respect to
ordinary property, section 1231
property or a section 988 transaction.
Second, a transaction that hedges the
liabilities, inventory or other assets of a
related person, or that is entered into to
assume or reduce risks of a related
person, will not be treated as a bona fide
hedging transaction. Several
commenters had sought to expand the
definition of qualified hedging
transactions to include hedging
transactions conducted by a controlled
foreign corporation that is a currency
coordination center, i.e., a controlled
foreign corporation that aggregates the
currency exposures of related controlled
foreign corporations and hedges such
exposures. The statute provides,

however, that a transaction must satisfy
the business needs of the particular
controlled foreign corporation. See also
Joint Committee on Taxation Staff,
General Explanation of the Tax Reform
Act of 1986, 99th Cong., 2d Sess. 976
(1986).

Section 1.954-2(a)(4)(ii)(B) provides
identification requirements for a bona
fide hedging transaction. The same-day
identification and the recordkeeping
requirements of § 1.1221-2 apply for
transactions entered on or after March 7,
1996. For bona fide hedging transactions
entered into prior to this date and after
July 22, 1988, the transaction must be
identified by the close of the fifth day
after the day on which it is entered into.
For bona fide hedging transactions
entered into prior to July 22, 1988, the
transaction must be identified
reasonably contemporaneously with the
date it is entered into but no later than
within the normal period prescribed
under the method of accounting of the
controlled foreign corporation used for
financial reporting purposes.

Section 1.954-2(a)(4)(ii)(C) describes
the treatment of transactions that are
misidentified as hedging transactions,
and hedging transactions that the
taxpayer fails to identify as such.
Paragraph (a)(4)(ii)(C) also provides
relief for taxpayers that have identified,
or failed to identify, a hedging
transaction due to inadvertent error.
These misidentification rules are
substantially similar to the rules in
§1.1221-2(f), modified for purposes of
the subpart F regime.

Section 1.954-2T(a)(4)(iii) defines
regular dealer, and states that,
“purchasing and selling property
through a regulated exchange or off-
exchange market (for example, engaging
in futures transactions) is not actively
engaging as a merchant” for purposes of
these rules. This provision was intended
to mean that such purchasing and
selling activity alone, in the absence of
other activities, will not qualify a
controlled foreign corporation as a
regular dealer within the meaning of
paragraph (a)(4)(iii). Because
commenters indicated that this
reference to purchasing and selling
through a regular exchange or off-
exchange market was confusing, this
provision was removed. Further, the
definition of regular dealer was
amended. Section 1.954-2(a)(4)(iv)
provides that a controlled foreign
corporation will be a regular dealer if it
regularly and actively offers to, and in
fact does, engage in certain specified
activities with customers who are not
related persons (as defined in section
954(d)(3)) with respect to the CFC.
Examples were added to clarify that a

controlled foreign corporation that
qualifies as a dealer under § 1.954—
2(a)(4)(iv) will not be disqualified from
being treated as a regular dealer because
it also engages in transactions with
related persons.

The temporary regulations define
dealer property as property held by a
controlled foreign corporation that is a
regular dealer in property of such kind
in its capacity as a dealer. The
temporary regulations also state that
property held for investment or
speculation is not dealer property. A
commenter suggested that property
should be considered dealer property
within the meaning of § 1.954—
2T(a)(4)(iv) if the controlled foreign
corporation holding the property is a
regular dealer in such property. This
comment was rejected because it
proposes an unduly expansive
definition of dealer property. Paragraph
(2)(4), therefore, generally continues to
define dealer property in the same
manner as the temporary regulations.

The final regulations do clarify,
however, that if a controlled foreign
corporation qualifies as a regular dealer,
all of the property held in a dealer
capacity by that corporation is treated as
dealer property. Thus, dealer property
includes property arising from a
transaction entered into with a related
person, as long as the controlled foreign
corporation is a regular dealer and holds
the property in its capacity as a dealer,
and not for investment or speculation.
The examples of § 1.954-2(a)(4)(vi)
illustrate this rule. A rule has been
added for licensed securities dealers
under which only securities identified
as held for investment under section
475(b) or 1236 will be treated as held for
investment or speculation. Also, to
conform to amendments to section
954(c)(1)(B) made by the Technical and
Miscellaneous Revenue Act of 1988,
§1.954-2(a)(4)(v)(C) provides that a
bona fide hedging transaction with
respect to dealer property is treated as
a transaction in dealer property.

Section 954(c)(2)(B) and § 1.954—
2T(b)(2) exclude from foreign personal
holding company income export
financing interest that is derived in the
active conduct of a banking business. A
commenter suggested that paragraph
(b)(2) should treat a controlled foreign
corporation as engaged in the conduct of
a banking business even if it transfers
the servicing of loans to related or
unrelated parties. This comment was
rejected because servicing of loans is a
fundamental element of banking activity
that gives rise to export financing
interest for which an exception from
foreign personal holding company
income is intended.
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Section 1.954-2T(b)(2) references the
definition of export financing interest
contained in section 904(d)(2)(G). Under
section 904(d)(2)(G), the property that is
financed must be manufactured,
produced, grown or extracted in the
United States by the taxpayer or a
related person. Section 1.954-2(b)(2)
clarifies that §1.927(a)-1T(c)(1) applies
for purposes of determining whether
property is manufactured, produced,
grown or extracted in the United States.

Section 1.954-2T(b)(2) also provides
that the term export financing interest
does not include income from related
party factoring that is treated as interest
under section 864(d)(1) or (6). The final
regulations contain examples that
clarify that if amounts are not treated as
interest under section 864(d)(1) or (6)
because the exception under section
864(d)(7) applies, these amounts may be
export financing interest under
paragraph (b)(2).

Section 954(c)(3)(A) and § 1.954—
2T(b) (3) and (4) provide that certain
dividend, interest, rent or royalty
income received from related corporate
payors is not included in foreign
personal holding company income. To
reflect amendments to section
954(c)(3)(A) by the Revenue
Reconciliation Act of 1989, the final
regulations provide that if a partnership
with one or more corporate partners
makes a payment of interest, rent or
royalties, the interest, rent or royalty
payment will be treated as paid by a
corporate partner to the extent the
payment gives rise to a partnership item
of deduction that is allocable to the
corporate partner or to the extent that a
partnership item reasonably related to
the payment would be allocated to the
corporate partner under an existing
allocation under the partnership
agreement. To the extent the payment is
treated as made by the corporate
partner, it will be excluded from the
foreign personal holding company
income of the recipient if the corporate
partner otherwise satisfies the
conditions of section 954(c)(3)(A).

Under § 1.954-2T(b)(3)(i1), interest
may not be excluded from foreign
personal holding company income of
the recipient to the extent the deduction
for interest is allocated to the payor’s
subpart F income. To clarify how this
rule is to be applied when a controlled
foreign corporation is both the recipient
and payor of interest, § 1.954—
2(b)(4)(ii)(B)(2) was added, which
parallels the rule contained in § 1.904—
5(k)(2). _

Section 1.954-2T(b)(3) provides that,
to exclude dividends and interest
received from related corporate payors
from foreign personal holding company

income, a substantial part of the payor’s
assets must be used in a trade or
business in the payor’s country of
incorporation. Section 1.954—
2T(b)(3)(iv) provides that a substantial
part of the payor’s assets will be
considered to be used in a trade or
business in the payor’s country of
incorporation if, for each quarter of the
taxable year, the average value of its
assets which are so used is over 50
percent of the average value of all of its
assets (determined as of the beginning
and end of the quarter). To simplify the
application of this rule, §1.954—
2(b)(4)(iv) provides that the average
value of assets is to be determined on

a yearly rather than a quarterly basis by
averaging the values of assets as of the
close of each quarter.

Section 1.954-2T(b)(3)(vi)(A)
provides that for purposes of the
substantial assets test, tangible property
(other than inventory) is generally
considered located where it is
physically located. Paragraph
(b)(3)(vi)(B) contains an exception for
property temporarily located elsewhere
for inspection or repair. A commenter
suggested that, in addition to this
exception, the regulations should
restore the exception contained in prior
regulations that treated purchased
property located abroad and intended
for prompt shipment to the country of
incorporation as property located in the
country of incorporation. This comment
was rejected because this provision
would have been inconsistent with the
rule that property purchased for use in
a trade or business is not considered
used in a trade or business until it is
placed in service.

Section 1.954-2T(b)(3)(vii)(A)
provides that for purposes of the
substantial assets test, the location of
intangible property is determined based
on the site of the activities conducted by
the payor during the taxable year in
connection with the use or exploitation
of the property. The country in which
services are performed is determined
under the principles of section 954(e)
and §1.954-4(c). This rule was
amended to provide more
comprehensive guidance to determine
the situs of activities in connection with
the use or exploitation of intangible
property. Section 1.954-2(b)(4)(vii)(B)
provides that the country in which the
activities connected to the use or
exploitation of property are conducted
is the country in which the expenses
associated with these activities are
incurred by the payor or its agent or an
independent contractor.

Section 1.954-2T(b)(3)(vii)(A)
provides that the intangible property is
considered located in the payor’s

country of incorporation during each
quarter of the taxable year if the
activities connected with its use or
exploitation are conducted in its
country of incorporation during the
entire taxable year. A commenter argued
that this test is inconsistent with the
quarterly determination required by the
substantial assets test of § 1.954—
2T(b)(3)(iv). Changes were made to the
location of property rules (§ 1.954—
2(b)(4)(vi) through (ix)) so that relevant
determinations are made for each
quarter separately.

The final regulations continue to
reserve on the provision of special rules
regarding the location of assets of banks
and insurance companies for purposes
of the same-country exception.
Comments are invited regarding the
need for special guidance on this issue.

Several comments questioned the
application of the rules of §1.954—
2T(b)(6), pursuant to which interest
income of a controlled foreign
corporation that is described in section
103 is included in foreign personal
holding company income but is
characterized as tax-exempt interest
when included in the gross income of
the United States shareholders. The
purpose of this rule was to prevent a
person from avoiding the consequences
of the alternative minimum tax
provisions by investing in tax-exempt
obligations described in section 103
through a controlled foreign
corporation.

The final regulations reserve on the
treatment of tax-exempt interest. The
administrative complexity of applying
the rule described in the temporary
regulations, and the potential for double
taxation that it creates, argue against its
continued application. Proposed
regulations, published elsewhere in this
issue of the Federal Register, will
provide rules regarding the treatment of
tax-exempt interest. In the interim, the
rules of the temporary regulations
continue to apply.

Section 1.954-2T(b)(5) provides that
the determination whether rents and
royalties are derived from the active
conduct of a trade or business is made
under the facts and circumstances of
each case, and refers to paragraphs (c)
and (d) for the application of its
provisions. Commenters have asked
whether only the facts and
circumstances described in paragraphs
(c) and (d) may be considered. The final
regulations are clarified to reflect that
whether rents or royalties are derived in
the active conduct of a trade or business
is determined solely under the
provisions of paragraphs (c) and (d).

Section 1.954-2T(c)(2)(iii) defines
active leasing expenses for purposes of



Federal Register / Vol. 60, No. 173 / Thursday, September 7, 1995 / Rules and Regulations 46505

determining whether rental income is
derived in the active conduct of a trade
or business. A commenter suggested
that paragraph (c)(2)(iii) be amended to
state that if a corporation sells property
of the same type as the property that is
leased, the corporation’s expenses that
are of the type described in that
paragraph may be pro-rated on any
reasonable basis between the leasing
and the sales function. It was
determined that the change requested by
this commenter was unnecessary
because paragraph (c)(2)(iii) already
defines active leasing expenses as
deductions properly allocable to rental
income.

A commenter suggested that an
example be added to § 1.954-2T(c) to
illustrate that expenses such as
payments to third parties for insurance,
utilities and repairs are considered
active leasing expenses and not amounts
paid to agents or independent
contractors. The regulations were
amended in response to this comment.
Section 1.954-2(c)(2)(iii)(D) provides
that the term active leasing expenses
does not include payments to agents or
independent contractors other than
payments for insurance, utilities and
other expenses for like services or
capitalized property. A similar change
was made to the definition of the term
adjusted leasing profit.

Section 954(c)(1)(B) and § 1.954-2T(e)
include in foreign personal holding
company income the excess of gains
over losses from certain property
transactions. Section 1.954-2T(e)(1)(i)
provides that gain or loss that is treated
as capital gain or loss under section
988(a)(1)(B) is not foreign currency gain
or loss but rather gain or loss from a
property transaction under paragraph
(e). A commenter contended that gain or
loss from transactions described in
section 988(a)(1)(B) should be
characterized as gain or loss described
in section 954(c)(1)(C) and § 1.954-2T(f)
rather than in section 954(c)(1)(B) and
paragraph (e). This comment was
rejected, because the capital
transactions described in section
988(a)(1)(B) are more appropriately
subject to the provisions of section
954(c)(1)(B) and paragraph (e). This
provision is now contained in §1.954—
2(9)(5). _

A commenter asked that gain from a
disposition of stock of a subsidiary be
excluded from foreign personal holding
company income to the extent that gain
from the subsidiary’s disposition of its
assets would be so excluded. There is
no statutory authority for the position
recommended by the commenter,
however. In addition, the look-through
treatment proposed by the commenter is

inconsistent with the treatment
prescribed for dispositions of interests
in a partnership or trust under section
954(c)(1)(B)(ii). For these reasons, the
comment was rejected.

Pursuant to § 1.954-2T(e)(3)(vi), gain
from a disposition of non-depreciable
intangible property or goodwill is
characterized as foreign personal
holding company income unless the
intangible property is disposed of in
connection with a disposition of the
entire trade or business of the controlled
foreign corporation. Commenters have
argued that the gain should be excluded
from foreign personal holding company
income if such property is used in the
trade or business of the controlled
foreign corporation, without regard to
whether an entire trade or business of
the controlled foreign corporation is
sold.

The regulations were modified in
response to this comment. Section
1.952-2(e)(3)(iv) excludes from foreign
personal holding company income any
gain or loss of a controlled foreign
corporation from a disposition of
intangible property, goodwill or going
concern value to the extent used or held
for use in the trade or business of the
controlled foreign corporation.

Section 1.954-2T(e)(4) provides that
gain or loss from the sale, exchange or
retirement of a debt instrument is
included in the computation of foreign
personal holding company income
under paragraph (e) with certain
exceptions. However, a loss on a debt
instrument taken in consideration for
the sale or exchange of property is
excluded from foreign personal holding
company income if the gain or loss from
that underlying sale or exchange is not
includible in foreign base company
income. This rule was eliminated from
the final regulations because it was
inconsistent to prevent a controlled
foreign corporation from using these
losses to offset subpart F income when
gain from such debt instruments was
not excepted from the general inclusion
rule.

Section 1.954-2T(e)(5) provides that
rights to acquire property, other than
certain property that is dealer property
or inventory property, are characterized
as property that does not give rise to
income for purposes of section
954(c)(1)(B). One commenter has
suggested that such rights should not be
characterized as property that does not
give rise to income. This comment was
rejected because any gain that may arise
upon a disposition of an option,
warrant, or other right to acquire
property, other than gain from a
disposition of inventory or dealer
property, is income of the type intended

to be characterized as foreign personal
holding company income for purposes
of section 954(c)(1)(B). The provisions
of §1.954-2T(e)(5) are now incorporated
into the definition of property that does
not give rise to income under §1.954—
2(e)(3). However, the final regulations
clarify that notional principal contracts
are excluded from the definition of
property that does not give rise to
income. (But see § 1.954-2 (f), (g) and
(h).)
Section 954(c)(1)(C) and § 1.954-2T(f)
provide rules for including the excess of
gains over losses from commodities
transactions in foreign personal holding
company income. Several commenters
argued that 8 1.954-2T(f)(2)(i) defines
commodity too broadly, and that, like
sections 553 and 864, the regulations
should apply only to commodities that
are actively traded on a regulated
exchange. This comment was rejected
because the statute and its legislative
history make clear that section
954(c)(1)(C) is intended to apply broadly
to any commodity of a kind that is
actively traded. Thus, there is no reason
to distinguish income from a disposition
of a commodity actively traded on a
regulated exchange from income from a
disposition of a commodity of a kind
that is otherwise actively traded.
Although & 1.954-2(f)(2)(i) no longer
explicitly provides that nonfunctional
currency is a commodity, nonfunctional
currency continues to fall within the
general definition of commodity.
Consequently, foreign currency is still
treated as a commodity if the currency
is actively traded or if contractual
interests in the currency are actively
traded. Under the ordering rules of
paragraph (a)(2), however, paragraph (g)
(foreign currency transactions)
continues to apply before paragraph (f).
Thus, unless an election is made under
section 988(c)(1)(D)(ii), a currency
futures contract is treated as a
commodities transaction, while a
currency forward contract is generally
treated as a foreign currency transaction.
Section 1.954-2T(f)(1) excludes gains
and losses from qualified active sales
and qualified hedging transactions from
the computation of foreign personal
holding company income under
paragraph (f). In defining qualified
active sale, paragraph (f)(3) requires
substantially all of the controlled
foreign corporation’s business to be as
an active producer, processor, merchant
or handler of commodities of like kind.
Commenters argued that by using the
phrase “‘of like kind,” §1.954-2T(f)(3)
defines qualified active sales too
narrowly. The “of like kind”’ language
was not intended to require that all of
the commodities be of one kind, but
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rather that the controlled foreign
corporation must be an active producer,
etc., with respect to each kind of
commodity. To avoid confusion, the “of
like kind”’ language has been eliminated
from the definition of the term qualified
active sale.

Section 1.954-2T(f)(3)(ii) defines the
term sale of commodities. Commenters
guestioned the requirement,
incorporated in the definition of this
term, that the corporation hold the
commodity in physical form. This
comment was accepted. The final
regulations no longer require the
controlled foreign corporation to hold
the commodity in physical form.
Section 1.954-2(f)(2)(iii)(B) requires
only that the controlled foreign
corporation hold the commodity
directly and not through an
independent contractor. The retention
of this requirement is consistent with
the legislative history of section
954(c)(1)(C), which makes clear that the
exclusion from foreign personal holding
company income was intended to apply
only with respect to commodities for
which controlled foreign corporations
are active producers, processors,
handlers or merchants. Section 1.954—
2(f)(2)(iii)(D) provides that activities of
employees of entities related to the
controlled foreign corporation may be
treated as activities directly engaged in
by the controlled foreign corporation if
the employees are paid and supervised
by the controlled foreign corporation.

Section 1.954-2(f)(2)(iii)(B) also
amends the definition of the term active
conduct of a commodities business by
clarifying that the requirements
specified in that paragraph must be
satisfied with respect to each
commodity and that property may be
held either as dealer property or as
inventory or similar property.

Section 954(c)(1)(C)(ii) and § 1.954—
2T(f) (1) and (3) exclude income
attributable to commodities transactions
from foreign personal holding company
income if substantially all of the
business of a controlled foreign
corporation is as an active producer,
processor, merchant or handler of
commodities. Section 1.954-2T(f)(3)(iv)
provides that the controlled foreign
corporation will satisfy the substantially
all requirement if 85 percent of its
taxable income for the taxable year is
attributable to qualified active sales and
qualified hedging transactions. Several
commenters argued that this test could
fail to reflect the nature of the controlled
foreign corporation’s business
accurately in some years because of the
volatility of certain commodities
markets.

To accommodate this concern,
§1.954-2(f)(2)(iii)(C) modifies the
definition of the term substantially all
by applying the 85 percent test to gross
receipts rather than taxable income. To
prevent manipulation of this modified
test, a provision was added under which
the District Director may disregard any
sale or hedging transaction that has as
a principal purpose manipulation of the
85 percent test.

Section 1.954-2T(f)(4) defines the
term qualified hedging transaction as a
bona fide hedging transaction that is
entered into primarily to reduce the risk
of price change with respect to
commodities sold or to be sold in
qualified active sales. A commenter
argued that a bona fide hedging
transaction should not be required to
relate to a qualified active sale to be
treated as a qualified hedging
transaction. This comment was rejected
because this provision is based on the
statutory requirement that qualified
hedging transactions must arise out of
the business of the controlled foreign
corporation as an active producer,
processor, merchant or handler of
commodities. Thus, the rule of the
temporary regulations is retained.

Section 954(c)(1)(D) and § 1.954-2T(g)
include in foreign personal holding
company income the net foreign
currency gains attributable to section
988 transactions. The rules in § 1.954—
2T(9)(2)(i) governing the treatment of
gain or loss attributable to foreign
currency transactions in
hyperinflationary currencies have been
removed. Section 1.954-2(g)(5)(iii)
provides that the applicable rules of
section 985 will apply to such
transactions.

Section 1.954-2T(g)(2)(ii) excludes
from foreign personal holding company
income gain or loss from qualified
business transactions that are separately
identified, and gain or loss from
qualified hedging transactions that are
identified with, or traced to, a qualified
business transaction. Many commenters
argued that these rules are too
cumbersome to apply. They contended
that a controlled foreign corporation
that has a large number of qualified
business transactions may not hedge
such transactions individually, and that
it is difficult or impossible in such cases
to relate a hedge to one or even several
qualified business transactions. The
commenters also argued that the
alternative election to treat all currency
gain (or loss) as foreign personal holding
company income (or loss allocable to
foreign personal holding company
income) does not provide adequate
relief for controlled foreign corporations
whose hedging activities relate to

qualified business transactions on a net
basis but give rise to foreign currency
gain that is treated as foreign personal
holding company income.

The regulations are modified in
response to those comments. Section
1.954-2(g)(2)(ii) excludes from foreign
personal holding company income
foreign currency gain or loss directly
related to the business needs of the
controlled foreign corporation. Foreign
currency gain or loss is directly related
to the business needs of the corporation,
first, if it can be clearly determined that
it arises from a transaction entered into
or property used in the normal course
of the corporation’s trade or business
and the transaction or property does not
itself give rise to subpart F income
(other than foreign currency gain or
loss), or, second, if it arises from a bona
fide hedging transaction with respect to
such a transaction or property. To
exclude gain or loss from a hedging
transaction from foreign personal
holding company income under this
rule, corporations need not trace a
hedging transaction to a specific
transaction or property if all (or all but
a de minimis amount) of the aggregate
risks being hedged are within the
business needs exception and the
hedging transaction otherwise satisfies
the requirements of section 1221, as
modified for this purpose.

Section 1.954-2(g)(2)(ii)(C) provides a
specific dealer exception under which
transactions described in section
988(c)(1)(B)(iii) and (C) that are entered
into by a regular dealer, in its capacity
as a dealer, are treated as directly
related to its business needs for
purposes of the exclusion under
§1.954-2(g)(2)(ii). Because a
corporation’s borrowings support all of
its activities, paragraph (g)(2)(iii)
provides that foreign currency gain or
loss attributable to an interest-bearing
liability that is not covered by paragraph
(9)(5)(iv) is characterized as subpart F
income and non-subpart F income on
the same basis as interest expense is
allocated and apportioned. Thus, for
example, exchange gain or loss from an
unhedged interest-bearing liability may
fall under this rule.

Section 1.954-2T(g)(3) provides that a
transaction will not be treated as a
qualified business transaction if the
foreign currency gain or loss from the
transaction is attributable to property or
an activity of a kind that gives rise to
subpart F income. Commenters have
argued that this requirement is too
restrictive because it may cause the gain
or loss from the underlying transaction,
and the foreign currency gain or loss
attributable to the transaction, to be in
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different separate categories for foreign
tax credit purposes.

In response to this comment, a new
election was added to paragraph (g).
Under §1.954-2(g)(3), the controlling
United States shareholders may elect to
have the controlled foreign corporation
include foreign currency gain or loss
that would otherwise be included in
foreign personal holding company
income under paragraph (g) in the
category of subpart F income to which
such gain or loss relates. This election
works in conjunction with the general
rules of paragraph (g)(2). Thus, for
example, this election may apply to
currency gain or loss that would
otherwise be treated as foreign personal
holding company income under
paragraph (g) even if other currency gain
or loss is excluded under the business
needs exception of paragraph (g)(2)(ii).

As described above, the temporary
regulations permit taxpayers to elect to
treat all foreign currency gain or loss as
foreign personal holding company
income. The final regulations retain this
election, with modifications. Under
§1.954-2(g)(4), the controlling United
States shareholders of the controlled
foreign corporation may elect to include
in the computation of foreign personal
holding company income net foreign
currency gains or losses attributable to
any section 988 transaction and any
section 1256 contract that would be a
section 988 transaction but for section
988(c)(1)(D). Shareholders are not
permitted to make separate elections for
section 1256 contracts and section 988
transactions. An election under
paragraph (g)(4) supersedes an election
under paragraph (g)(3).

Section 1.954-2(g)(5)(iv) reserves on
the treatment of gain or loss allocated
under § 1.861-9. It is anticipated that
when §1.861-9 is finalized, a provision
will be added to this paragraph to
indicate that gain or loss that is
allocated or apportioned under section
861 in the same manner as interest
expense is not foreign currency gain or
loss under paragraph (g).

Section 954(c)(1)(E) and § 1.954-2T(h)
include income equivalent to interest in
foreign personal holding company
income. A commenter argued that the
term income equivalent to interest might
be read to include income from a wide
range of interest rate sensitive
transactions entered into by a securities
dealer or commodities producer,
processor, merchant or handler in the
ordinary course of its business. The
commenter suggested that the
regulations should be modified to
confirm that such income is not income
equivalent to interest.

The final regulations do not contain a
general dealer exception that applies to
all income equivalent to interest
because income equivalent to interest is
generally treated like interest, for which
no general dealer exception is provided.
However, consistent with Notice 89-90
(1989-2 C.B. 407), § 1.954-2(h)(3)(ii)
provides a specific dealer exception for
income from notional principal
contracts.

Section 1.954-2T(h)(1) provides that
income equivalent to interest does not
include income attributable to notional
principal contracts except to the extent
that such contracts are part of an
integrated transaction that gives rise to
income equivalent to interest. Notice
89-90 stated, however, that final
regulations would provide that income
equivalent to interest would include
income from notional principal
contracts regardless of whether the
notional principal contract is integrated
with an investment, because notional
principal contracts generally affect the
all-in cost of interest-bearing liabilities
or the return on interest-bearing assets.
Accordingly, §1.954-2(h)(3) provides
that income from notional principal
contracts based solely on interest rates
or interest rate indices is income
equivalent to interest, and paragraph
(h)(1)(ii) provides that income from a
notional principal contract covered by
§1.861-9T is not income equivalent to
interest. Paragraph (f) continues to
apply to notional principal contracts
based on commodities (or a
commodities index), and paragraph (g)
continues to apply to notional principal
contracts covered by section 988.

Section 1.954-2T(h)(3) treats factoring
income as income equivalent to interest,
with certain exceptions. Commenters
have argued that income realized by a
credit card company from factoring its
receivables (which is attributable to the
discount at which it acquires the
receivables from the business
establishments honoring its credit card)
does not represent an interest equivalent
amount, but instead represents other
types of income, such as compensation
for services.

This comment was rejected. It is true
that the income attributable to the
discount at which a controlled foreign
corporation acquires a receivable
reflects not only the time value of
money, but also certain other elements
(for example, collection risk and cost).
However, the factoring income derived
by the controlled foreign corporation is
analogous to interest income derived
from a loan made by a bank, which
reflects not only the time value of
money, but also the other elements of
the discount income received in the

factoring transaction described above.
The Tax Reform Act of 1986 repealed
the exclusion from foreign personal
holding company income of such
interest income derived by a bank. The
repeal of this provision indicates that
interest income is not intended to be
excluded from foreign personal holding
company income merely because it may
reflect more than the time value of
money. Income equivalent to interest
should not be treated differently.

Some of the rules described in the
final regulations are inconsistent with
provisions of §8 1.954-3 through 1.954—
8, as well as the regulations under other
provisions of subpart F. In such cases,
these final regulations are intended to
apply instead of the regulations under
other provisions of section 954 and of
subpart F generally. Section 1.952-3 is
removed because the rules of that
section are replaced by §1.954-1. Other
conforming changes are being
considered in a separate regulations
project.

Many nonsubstantive structural and
editorial changes were made to these
final regulations for clarity.

Drafting Information

The principal authors of these
regulations are Valerie Mark and, with
respect to financial products, Elissa
Shendalman of the Office of the
Associate Chief Counsel (International),
IRS. However, personnel from other
offices of the IRS and Treasury
Department participated in developing
the regulations.

List of Subjects
26 CFR Parts 1 and 4

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 1, 4 and
602 are amended to read as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority for part 1
is amended by removing the authority
citation for ““Section 1.954-0T, 1.954—
1T, 1.954-2T and 1.957-1T" and adding
the following citations in numerical
order to read as follows:

Authority: 26 U.S.C. 7805. * * *
Section 1.954-0 also issued under 26
U.S.C. 954 (b) and (c).

Section 1.954-1 also issued under 26
U.S.C. 954 (b) and (c).
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Section 1.954-2 also issued under 26
U.S.C. 954 (b) and (c).

* * * * *

Section 1.957-1 also issued under 26
U.S.C.957.* * *

§1.952-3 [Removed]

Par. 2. Section 1.952-3 is removed.
Par. 3. Sections 1.954-0, 1.954-1 and
1.954-2 are added to read as follows:

§1.954-0 Introduction.

(a) Effective dates—(1) Final
regulations—(i) In general. Except as
otherwise specifically provided, the
provisions of §§1.954-1 and 1.954-2
apply to taxable years of a controlled
foreign corporation beginning after
November 6, 1995. If any of the rules
described in §81.954-1 and 1.954-2 are
inconsistent with provisions of other
regulations under subpart F, these final
regulations are intended to apply
instead of such other regulations.

(ii) Election to apply final regulations
retroactively—(A) Scope of election. An
election may be made to apply the final
regulations retroactively with respect to
any taxable year of the controlled
foreign corporation beginning on or after
January 1, 1987. If such an election is
made, these final regulations must be
applied in their entirety for such taxable
year and all subsequent taxable years.
All references to section 11 in the final
regulations shall be deemed to include
section 15, where applicable.

(B) Manner of making election. An
election under this paragraph (a)(1)(ii) is
binding on all United States
shareholders of the controlled foreign
corporation and must be made—

(1) By the controlling United States
shareholders, as defined in § 1.964—
1(c)(5), by attaching a statement to such
effect with their original or amended
income tax returns for the taxable year
of such United States shareholders in
which or with which the taxable year of
the CFC ends, and including any
additional information required by
applicable administrative
pronouncements, or

(2) In such other manner as may be
prescribed in applicable administrative
pronouncements.

(C) Time for making election. An
election may be made under this
paragraph (a)(1)(ii) with respect to a
taxable year of the controlled foreign
corporation beginning on or after
January 1, 1987 only if the time for
filing a return or claim for refund has
not expired for the taxable year of any
United States shareholder of the
controlled foreign corporation in which
or with which such taxable year of the
controlled foreign corporation ends.

(D) Revocation of election. An
election made under this paragraph
(a)(1)(ii) may not be revoked.

(2) Temporary regulations. The
provisions of §§4.954—1 and 4.954-2 of
this chapter apply to taxable years of a
controlled foreign corporation beginning
after December 31, 1986 and on or
before November 6, 1995. However, the
provisions of § 4.954-2(b)(6) of this
chapter continue to apply. For
transactions entered into on or before
October 10, 1995, taxpayers may rely on
Notice 89-90, 1989-2 C.B. 407, in
applying the temporary regulations.

(3) 881.954A-1 and 1.954A-2. The
provisions of 88 1.954A-1 and 1.954A—
2 (as contained in 26 CFR part 1 edition
revised April 1, 1995) apply to taxable
years of a controlled foreign corporation
beginning before January 1, 1987. All
references therein to sections of the
Code are to the Internal Revenue Code
of 1954 prior to the amendments made
by the Tax Reform Act of 1986.

(b) Outline of regulation provisions for
sections 954(b)(3), 954(b)(4), 954(b)(5)
and 954(c) of the Internal Revenue
Code.

§1.954-0 Introduction.

(a) Effective dates.

(1) Final regulations.

(i) In general.

(ii) Election to apply final regulations
retroactively.

(A) Scope of election.

(B) Manner of making election.

(C) Time for making election.

(D) Revocation of election.

(2) Temporary regulations.

(3) 881.954A-1 and 1.954A-2.

(b) Outline of regulation provisions for
sections 954(b)(3), 954(b)(4), 954(b)(5)
and 954(c) of the Internal Revenue Code.

§1.954-1 Foreign base company income.

(a) In general.

(1) Purpose and scope.

(2) Gross foreign base company income.

(3) Adjusted gross foreign base company
income.

(4) Net foreign base company income.

(5) Adjusted net foreign base company
income.

(6) Insurance income.

(7) Additional items of adjusted net foreign
base company income or adjusted net
insurance income by reason of section
952(c).

(b) Computation of adjusted gross foreign
base company income and adjusted gross
insurance income.

(1) De minimis and full inclusion tests.

(i) De minimis test.

(A) In general.

(B) Currency translation.

(C) Coordination with sections 864(d) and
881(c).

(ii) Seventy percent full inclusion test.
(2) Character of gross income included in
adjusted gross foreign base company

income.

(3) Coordination with section 952(c).

(4) Anti-abuse rule.

(i) In general.

(ii) Presumption.

(iii) Related persons.

(iv) Example.

(c) Computation of net foreign base
company income.

(1) General rule.

(i) Deductions against gross foreign base
company income.

(i) Losses reduce subpart F income by
operation of earnings and profits
limitation.

(iii) Items of income.

(A) Income other than passive foreign
personal holding company income.

(B) Passive foreign personal holding
company income.

(2) Computation of net foreign base
company income derived from same
country insurance income.

(d) Computation of adjusted net foreign
base company income or adjusted net
insurance income.

(1) Application of high tax exception.

(2) Effective rate at which taxes are
imposed.

(3) Taxes paid or accrued with respect to
an item of income.

(i) Income other than passive foreign
personal holding company income.

(ii) Passive foreign personal holding
company income.

(4) Special rules.

(i) Consistency rule.

(ii) Coordination with earnings and profits
limitation.

(iii) Example.

(5) Procedure.

(6) Coordination of full inclusion and high
tax exception rules.

(7) Examples.

(e) Character of income.

(1) Substance of the transaction.

(2) Separable character.

(3) Predominant character.

(4) Coordination of categories of gross
foreign base company income or gross
insurance income.

(i) In general.

(ii) Income excluded from other categories
of gross foreign base company income.

(f) Definition of related person.

(1) Persons related to controlled foreign
corporation.

(i) Individuals.

(ii) Other persons.

(2) Control.

(i) Corporations.

(ii) Partnerships.

(iii) Trusts and estates.

(iv) Direct or indirect ownership.

§1.954-2 Foreign personal holding
company income.

(a) Computation of foreign personal
holding company income.

(1) Categories of foreign personal holding
company income.

(2) Coordination of overlapping categories
under foreign personal holding company
provisions.

(i) In general.

(i) Priority of categories.

(3) Changes in the use or purpose for
which property is held.

(i) In general.

(ii) Special rules.
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(A) Anti-abuse rule.

(B) Hedging transactions.

(iii) Example.

(4) Definitions and special rules.

(i) Interest.

(ii) Bona fide hedging transaction.

(A) Definition.

(B) Identification.

(C) Effect of identification and non-
identification.

(1) Transactions identified.

(2) Inadvertent identification.

(3) Transactions not identified.

(4) Inadvertent error.

(5) Anti-abuse rule.

(iii) Inventory and similar property.

(A) Definition.

(B) Hedging transactions.

(iv) Regular dealer.

(v) Dealer property.

(A) Definition.

(B) Securities dealers.

(C) Hedging transactions.

(vi) Examples.

(vii) Debt instrument.

(b) Dividends, interest, rents, royalties and
annuities.

(1) In general.

(2) Exclusion of certain export financing
interest.

(i) In general.

(ii) Exceptions.

(iii) Conduct of a banking business.

(iv) Examples.

(3) Treatment of tax-exempt interest.
[RESERVED.]

(4) Exclusion of dividends or interest from
related persons.

(i) In general.

(A) Corporate payor.

(B) Payment by a partnership.

(ii) Exceptions.

(A) Dividends.

(B) Interest paid out of adjusted foreign
base company income or insurance
income.

(1) In general.

(2) Rule for corporations that are both
recipients and payors of interest.

(C) Coordination with sections 864(d) and
881(c).

(iii) Trade or business requirement.

(iv) Substantial assets test.

(v) Valuation of assets.

(vi) Location of tangible property.

(A) In general.

(B) Exception.

(vii) Location of intangible property.

(A) In general.

(B) Exception for property located in part
in the payor’s country of incorporation.

(viii) Location of inventory and dealer
property.

(A) In general.

(B) Inventory and dealer property located
in part in the payor’s country of
incorporation.

(ix) Location of debt instruments.

(x) Treatment of certain stock interests.

(xi) Treatment of banks and insurance
companies. [Reserved]

(5) Exclusion of rents and royalties derived
from related persons.

(i) In general.

(A) Corporate payor.

(B) Payment by a partnership.

(ii) Exceptions.

(A) Rents or royalties paid out of adjusted
foreign base company income or
insurance income.

(B) Property used in part in the controlled
foreign corporation’s country of
incorporation.

(6) Exclusion of rents and royalties derived
in the active conduct of a trade or
business.

(c) Excluded rents.

(1) Active conduct of a trade or business.

(2) Special rules.

(i) Adding substantial value.

(ii) Substantiality of foreign organization.

(iii) Active leasing expenses.

(iv) Adjusted leasing profit.

(3) Examples.

(d) Excluded royalties.

(1) Active conduct of a trade or business.

(2) Special rules.

(i) Adding substantial value.

(ii) Substantiality of foreign organization.

(iii) Active licensing expenses.

(iv) Adjusted licensing profit.

(3) Examples.

(e) Certain property transactions.

(1) In general.

(i) Inclusions.

(ii) Exceptions.

(iii) Treatment of losses.

(iv) Dual character property.

(2) Property that gives rise to certain
income.

(i) In general.

(ii) Gain or loss from the disposition of a
debt instrument.

(3) Property that does not give rise to
income.

(f) Commodities transactions.

(1) In general.

(i) Inclusion in foreign personal holding
company income.

(ii) Exception.

(iii) Treatment of losses.

(2) Definitions.

(i) Commaodity.

(if) Commodities transaction.

(iii) Qualified active sale.

(A) In general.

(B) Active conduct of a commodities
business.

(C) Substantially all.

(D) Activities of employees of a related
entity.

(E) Financial activities.

(iv) Qualified hedging transaction.

(A) In general.

(B) Exception.

(g) Foreign currency gain or loss.

(1) Scope and purpose.

(2) In general.

(i) Inclusion.

(ii) Exclusion for business needs.

(A) General rule.

(B) Business needs.

(C) Regular dealers.

(D) Example.

(iii) Special rule for foreign currency gain
or loss from an interest-bearing liability.

(3) Election to characterize foreign
currency gain or loss that arises from a
specific category of subpart F income as
gain or loss in that category.

(i) In general.

(ii) Time and manner of election.

(iii) Revocation of election.

(iv) Example.

(4) Election to treat all foreign currency
gains or losses as foreign personal
holding company income.

(i) In general.

(i) Time and manner of election.

(iii) Revocation of election.

(5) Gains and losses not subject to this
paragraph.

(i) Capital gains and losses.

(it) Income not subject to section 988.

(iii) Qualified business units using the
dollar approximate separate transactions
method.

(iv) Gain or loss allocated under §1.861—
9. [Reserved]

(h) Income equivalent to interest.

(1) In general.

(i) Inclusion in foreign personal holding
company income.

(ii) Exceptions.

(A) Liability hedging transactions.

(B) Interest.

(2) Definition of income equivalent to
interest.

(i) In general.

(ii) Income from the sale of property.

(3) Notional principal contracts.

(i) In general.

(ii) Regular dealers.

(4) Income equivalent to interest from
factoring.

(i) General rule.

(ii) Exceptions.

(iii) Factored receivable.

(iv) Examples.

(5) Receivables arising from performance of
services.

(6) Examples.

§1.954-1 Foreign base company income.

(a) In general—(1) Purpose and scope.
Section 954 and §§1.954-1 and 1.954-
2 provide rules for computing the
foreign base company income of a
controlled foreign corporation. Foreign
base company income is included in the
subpart F income of a controlled foreign
corporation under the rules of section
952. Subpart F income is included in
the gross income of a United States
shareholder of a controlled foreign
corporation under the rules of section
951 and thus is subject to current
taxation under section 1, 11 or 55 of the
Internal Revenue Code. The
determination of whether a foreign
corporation is a controlled foreign
corporation, the subpart F income of
which is included currently in the gross
income of its United States
shareholders, is made under the rules of
section 957.

(2) Gross foreign base company
income. The gross foreign base company
income of a controlled foreign
corporation consists of the following
categories of gross income (determined
after the application of section 952(b))—

(i) Foreign personal holding company
income, as defined in section 954(c);
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(ii) Foreign base company sales
income, as defined in section 954(d);

(iii) Foreign base company services
income, as defined in section 954(e);

(iv) Foreign base company shipping
income, as defined in section 954(f); and

(v) Foreign base company oil related
income, as defined in section 954(g).

(3) Adjusted gross foreign base
company income. The term adjusted
gross foreign base company income
means the gross foreign base company
income of a controlled foreign
corporation as adjusted by the de
minimis and full inclusion rules of
paragraph (b) of this section.

(4) Net foreign base company income.
The term net foreign base company
income means the adjusted gross foreign
base company income of a controlled
foreign corporation reduced so as to take
account of deductions (including taxes)
properly allocable or apportionable to
such income under the rules of section
954(b)(5) and paragraph (c) of this
section.

(5) Adjusted net foreign base
company income. The term adjusted net
foreign base company income means the
net foreign base company income of a
controlled foreign corporation reduced,
first, by any items of net foreign base
company income excluded from subpart
F income pursuant to section 952(c)
and, second, by any items excluded
from subpart F income pursuant to the
high tax exception of section 954(b). See
paragraph (d)(4)(ii) of this section. The
term foreign base company income as
used in the Internal Revenue Code and
elsewhere in the Income Tax
Regulations means adjusted net foreign
base company income, unless otherwise
provided.

(6) Insurance income. The term gross
insurance income includes all gross
income taken into account in
determining insurance income under
section 953. The term adjusted gross
insurance income means gross
insurance income as adjusted by the de
minimis and full inclusion rules of
paragraph (b) of this section. The term
net insurance income means adjusted
gross insurance income reduced under
section 953 so as to take into account
deductions (including taxes) properly
allocable or apportionable to such
income. The term adjusted net
insurance income means net insurance
income reduced by any items of net
insurance income that are excluded
from subpart F income pursuant to
section 952(b) or pursuant to the high
tax exception of section 954(b). The
term insurance income as used in
subpart F of the Internal Revenue Code
and in the regulations under that

subpart means adjusted net insurance
income, unless otherwise provided.

(7) Additional items of adjusted net
foreign base company income or
adjusted net insurance income by
reason of section 952(c). Earnings and
profits of the controlled foreign
corporation that are recharacterized as
foreign base company income or
insurance income under section 952(c)
are items of adjusted net foreign base
company income or adjusted net
insurance income, respectively.
Amounts subject to recharacterization
under section 952(c) are determined
after adjusted net foreign base company
income and adjusted net insurance
income are otherwise determined under
subpart F and are not again subject to
any exceptions or special rules that
would affect the amount of subpart F
income. Thus, for example, items of
gross foreign base company income or
gross insurance income that are
excluded from adjusted gross foreign
base company income or adjusted gross
insurance income because the de
minimis test is met are subject to
recharacterization under section 952(c).
Further, the de minimis and full
inclusion tests of paragraph (b) of this
section, and the high tax exception of
paragraph (d) of this section, for
example, do not apply to such amounts.

(b) Computation of adjusted gross
foreign base company income and
adjusted gross insurance income—(1)
De minimis and full inclusion tests—(i)
De minimis test—(A) In general. Except
as provided in paragraph (b)(1)(i)(C) of
this section, adjusted gross foreign base
company income and adjusted gross
insurance income are equal to zero if the
sum of the gross foreign base company
income and the gross insurance income
of a controlled foreign corporation is
less than the lesser of—

(1) 5 percent of gross income; or

(2) $1,000,000.

(B) Currency translation. Controlled
foreign corporations having a functional
currency other than the United States
dollar shall translate the $1,000,000
threshold using the exchange rate
provided under section 989(b)(3) for
amounts included in income under
section 951(a).

(C) Coordination with sections 864(d)
and 881(c). Adjusted gross foreign base
company income or adjusted gross
insurance income of a controlled foreign
corporation always includes income
from trade or service receivables
described in section 864(d) (1) or (6),
and portfolio interest described in
section 881(c), even if the de minimis
test of this paragraph (b)(1)(i) is
otherwise satisfied.

(ii) Seventy percent full inclusion test.
Except as provided in section 953,
adjusted gross foreign base company
income consists of all gross income of
the controlled foreign corporation other
than gross insurance income and
amounts described in section 952(b),
and adjusted gross insurance income
consists of all gross insurance income
other than amounts described in section
952(b), if the sum of the gross foreign
base company income and the gross
insurance income for the taxable year
exceeds 70 percent of gross income. See
paragraph (d)(6) of this section, under
which certain items of full inclusion
foreign base company income may
nevertheless be excluded from subpart F
income.

(2) Character of gross income
included in adjusted gross foreign base
company income. The gross income
included in the adjusted gross foreign
base company income of a controlled
foreign corporation generally retains its
character as foreign personal holding
company income, foreign base company
sales income, foreign base company
services income, foreign base company
shipping income, or foreign base
company oil related income. However,
gross income included in adjusted gross
foreign base company income because
the full inclusion test of paragraph
(b)(1)(ii) of this section is met is termed
full inclusion foreign base company
income, and constitutes a separate
category of adjusted gross foreign base
company income for purposes of
allocating and apportioning deductions
under paragraph (c) of this section.

(3) Coordination with section 952(c).
Income that is included in subpart F
income because the full inclusion test of
paragraph (b)(2)(ii) of this section is met
does not reduce amounts that, under
section 952(c), are subject to
recharacterization.

(4) Anti-abuse rule—(i) In general. For
purposes of applying the de minimis
test of paragraph (b)(1)(i) of this section,
the income of two or more controlled
foreign corporations shall be aggregated
and treated as the income of a single
corporation if a principal purpose for
separately organizing, acquiring, or
maintaining such multiple corporations
is to prevent income from being treated
as foreign base company income or
insurance income under the de minimis
test. A purpose may be a principal
purpose even though it is outweighed
by other purposes (taken together or
separately).

(i) Presumption. Two or more
controlled foreign corporations are
presumed to have been organized,
acquired or maintained to prevent
income from being treated as foreign
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base company income or insurance
income under the de minimis test of
paragraph (b)(2)(i) of this section if the
corporations are related persons, as
defined in paragraph (b)(4)(iii) of this
section, and the corporations are
described in paragraph (b)(4)(ii)(A), (B),
or (C) of this section. This presumption
may be rebutted by proof to the
contrary.

(A) The activities carried on by the
controlled foreign corporations, or the
assets used in those activities, are
substantially the same activities that
were previously carried on, or assets
that were previously held, by a single
controlled foreign corporation. Further,
the United States shareholders of the
controlled foreign corporations or
related persons (as determined under
paragraph (b)(4)(iii) of this section) are
substantially the same as the United
States shareholders of the one
controlled foreign corporation in a prior
taxable year. A presumption made in
connection with the requirements of
this paragraph (b)(4)(ii)(A) may be
rebutted by proof that the activities
carried on by each controlled foreign
corporation would constitute a separate
branch under the principles of

§1.367(a)—6T(g)(2) if carried on directly
by a United States person.

(B) The controlled foreign
corporations carry on a business,
financial operation, or venture as
partners directly or indirectly in a
partnership (as defined in section
7701(a)(2) and §8301.7701-3 of this
chapter) that is a related person (as
defined in paragraph (b)(4)(iii) of this
section) with respect to each such
controlled foreign corporation.

(C) The activities carried on by the
controlled foreign corporations would
constitute a single branch operation
under 81.367(a)-6T(g)(2) if carried on
directly by a United States person.

(iii) Related persons. For purposes of
this paragraph (b), two or more persons
are related persons if they are in a
relationship described in section 267(b).
In determining for purposes of this
paragraph (b) whether two or more
corporations are members of the same
controlled group under section
267(b)(3), a person is considered to own
stock owned directly by such person,
stock owned with the application of
section 1563(e)(1), and stock owned
with the application of section 267(c). In
determining for purposes of this

paragraph (b) whether a corporation is
related to a partnership under section
267(b)(10), a person is considered to
own the partnership interest owned
directly by such person and the
partnership interest owned with the
application of section 267(e)(3).

(iv) Example. The following example
illustrates the application of this
paragraph (b)(4).

Example. (i)(1) USP is the sole United
States shareholder of three controlled foreign
corporations: CFC1, CFC2 and CFC3. The
three controlled foreign corporations all have
the same taxable year. The three controlled
foreign corporations are partners in FP, a
foreign entity classified as a partnership
under section 7701(a)(2) and §301.7701-3 of
the regulations. For their current taxable
years, each of the controlled foreign
corporations derives all of its income other
than foreign base company income from
activities conducted through FP, and its
foreign base company income from activities
conducted both jointly through FP and
separately without FP. Based on the facts in
the table below, the foreign base company
income derived by each controlled foreign
corporation for its current taxable year,
including income derived from FP, is less
than five percent of the gross income of each
controlled foreign corporation and is less
than $1,000,000:

CFC1 CFC2 CFC3
[T (oI RN ot ] 1 1= PSSR $4,000,000 $8,000,000 $12,000,000
Five percent of gross income 200,000 400,000 600,000
Foreign base CoOMPaNY INCOIME ........c.cuiiiiiiiiiiiie ittt 199,000 398,000 597,000

(2) Thus, without the application of the
anti-abuse rule of this paragraph (b)(4), each
controlled foreign corporation would be
treated as having no foreign base company
income after the application of the de
minimis test of section 954(b)(3)(A) and
paragraph (b)(1)(i) of this section.

(i) However, under these facts, the
requirements of paragraph (b)(4)(i) of this
section are met unless the presumption of
paragraph (b)(4)(ii) of this section is
successfully rebutted. The sum of the foreign
base company income of the controlled
foreign corporations is $1,194,000. Thus, the
amount of gross foreign base company
income of each controlled foreign
corporation will not be reduced by reason of
the de minimis rule of section 954(b)(3)(A)
and this paragraph (b).

(c) Computation of net foreign base
company income—(1) General rule. The
net foreign base company income of a
controlled foreign corporation (as
defined in paragraph (a)(4) of this
section) is computed under the rules of
this paragraph (c)(1). The principles of
§1.904-5(k) shall apply where
payments are made between controlled
foreign corporations that are related
persons (within the meaning of section
954(d)(3)). Consistent with these

principles, only payments described in
§1.954-2(b)(4)(ii)(B)(2) may be offset as
provided in § 1.904-5(k)(2).

(i) Deductions against gross foreign
base company income. The net foreign
base company income of a controlled
foreign corporation is computed first by
taking into account deductions in the
following manner:

(A) First, the gross amount of each
item of income described in paragraph
(c)(1)(iii) of this section is determined.

(B) Second, any expenses definitely
related to less than all gross income as
a class shall be allocated and
apportioned under the principles of
sections 861, 864 and 904(d) to the gross
income described in paragraph
(c)(1)(i)(A) of this section.

(C) Third, foreign personal holding
company income that is passive within
the meaning of section 904 (determined
before the application of the high-taxed
income rule of § 1.904-4(c)) is reduced
by related person interest expense
allocable to passive income under
§1.904-5(c)(2); such interest must be
further allocated and apportioned to

items described in paragraph
(c)(1)(iii)(B) of this section.

(D) Fourth, the amount of each item
of income described in paragraph
(c)(2)(iii) of this section is reduced by
other expenses allocable and
apportionable to such income under the
principles of sections 861, 864 and
904(d).

(ii) Losses reduce subpart F income by
operation of earnings and profits
limitation. Except as otherwise provided
in §1.954-2(g)(4), if after applying the
rules of paragraph (c)(1)(i) of this
section, the amount remaining in any
category of foreign base company
income or foreign personal holding
company income is less than zero, the
loss in that category may not reduce any
other category of foreign base company
income or foreign personal holding
company income except by operation of
the earnings and profits limitation of
section 952(c)(1).

(iii) Items of income—(A) Income
other than passive foreign personal
holding company income. A single item
of income (other than foreign personal
holding company income that is
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passive) is the aggregate amount from all
transactions that falls within a single
separate category (as defined in § 1.904—
5(a)(1)), and either—

(1) Falls within a single category of
foreign personal holding company
income as—

(i) Dividends, interest, rents, royalties
and annuities;

(ii) Gain from certain property
transactions;

(iii) Gain from commodities
transactions;

(iv) Foreign currency gain; or

(v) Income equivalent to interest; or

(2) Falls within a single category of
foreign base company income, other
than foreign personal holding company
income, as—

(i) Foreign base company sales
income;

(ii) Foreign base company services
income;

(iii) Foreign base company shipping
income;

(iv) Foreign base company oil related
income; or

(v) Full inclusion foreign base
company income.

(B) Passive foreign personal holding
company income. A single item of
foreign personal holding company
income that is passive is an amount of
income that falls within a single group
of passive income under the grouping
rules of §1.904-4(c) (3), (4) and (5) and
a single category of foreign personal
holding company income described in
paragraphs (c)(1)(iii)(A)(1) (i) through
(V).

(2) Computation of net foreign base
company income derived from same
country insurance income. Deductions
relating to foreign base company income
attributable to the issuing (or reinsuring)
of any insurance or annuity contract in
connection with risks located in the
country under the laws of which the
controlled foreign corporation is created
or organized shall be allocated and
apportioned in accordance with the
rules set forth in section 953.

(d) Computation of adjusted net
foreign base company income or
adjusted net insurance income—(1)
Application of high tax exception.
Adjusted net foreign base company
income (or adjusted net insurance
income) equals the net foreign base
company income (or net insurance
income) of a controlled foreign
corporation, reduced by any net item of
such income that qualifies for the high
tax exception provided by section
954(b)(4) and this paragraph (d). Any
item of income that is foreign base
company oil related income, as defined
in section 954(g), or portfolio interest, as
described in section 881(c), does not

qualify for the high tax exception. See
paragraph (c)(2)(iii) of this section for
the definition of the term item of
income. For rules concerning the
treatment for foreign tax credit purposes
of amounts excluded from subpart F
under section 954(b)(4), see §1.904—
4(c). A net item of income qualifies for
the high tax exception only if—

(i) An election is made under section
954(b)(4) and paragraph (d)(5) of this
section to exclude the income from the
computation of subpart F income; and

(i) It is established that the net item
of income was subject to foreign income
taxes imposed by a foreign country or
countries at an effective rate that is
greater than 90 percent of the maximum
rate of tax specified in section 11 for the
taxable year of the controlled foreign
corporation.

(2) Effective rate at which taxes are
imposed. The effective rate with respect
to a net item of income shall be
determined separately for each
controlled foreign corporation in a chain
of corporations through which a
distribution is made. The effective rate
at which taxes are imposed on a net
item of income is—

(i) The United States dollar amount of
foreign income taxes paid or accrued (or
deemed paid or accrued) with respect to
the net item of income, determined
under paragraph (d)(3) of this section;
divided by

(i) The United States dollar amount
of the net item of foreign base company
income or insurance income, described
in paragraph (c)(1)(iii) of this section,
increased by the amount of foreign
income taxes referred to in paragraph
(d)(2)(i) of this section.

(3) Taxes paid or accrued with respect
to an item of income—(i) Income other
than passive foreign personal holding
company income. The amount of foreign
income taxes paid or accrued with
respect to a net item of income (other
than an item of foreign personal holding
company income that is passive) for
purposes of section 954(b)(4) and this
paragraph (d) is the United States dollar
amount of foreign income taxes that
would be deemed paid under section
960 with respect to that item if that item
were included in the gross income of a
United States shareholder under section
951(a)(1)(A) (determined, in the case of
a United States shareholder that is an
individual, as if an election under
section 962 has been made, whether or
not such election is actually made). For
this purpose, in accordance with the
regulations under section 960, the
amounts that would be deemed paid
under section 960 shall be determined
separately with respect to each
controlled foreign corporation and

without regard to the limitation
applicable under section 904(a). The
amount of foreign income taxes paid or
accrued with respect to a net item of
income, determined in the manner
provided in this paragraph (d), will not
be affected by a subsequent reduction in
foreign income taxes attributable to a
distribution to shareholders of all or
part of such income.

(ii) Passive foreign personal holding
company income. The amount of
income taxes paid or accrued with
respect to a net item of foreign personal
holding company income that is passive
for purposes of section 954(b)(4) and
this paragraph (d) is the United States
dollar amount of foreign income taxes
that would be deemed paid under
section 960 and that would be taken
into account for purposes applying the
provisions of § 1.904—4(c) with respect
to that net item of income.

(4) Special rules—(i) Consistency rule.
An election to exclude income from the
computation of subpart F income for a
taxable year must be made consistently
with respect to all items of passive
foreign personal holding company
income eligible to be excluded for the
taxable year. Thus, high-taxed passive
foreign personal holding company
income of a controlled foreign
corporation must either be excluded in
its entirety, or remain subject to subpart
F in its entirety.

(ii) Coordination with earnings and
profits limitation. If the amount of
income included in subpart F income
for the taxable year is reduced by the
earnings and profits limitation of
section 952(c)(1), the amount of income
that is a net item of income, within the
meaning of paragraph (c)(1)(iii) of this
section, is determined after the
application of the rules of section
952(c)(1).

(iii) Example. The following example
illustrates the provisions of paragraph
(d)(4)(ii) of this section. All of the taxes
referred to in the following example are
foreign income taxes. For simplicity,
this example assumes that the amount
of taxes that are taken into account as
a deduction under section 954(b)(5) and
the amount of the gross-up required
under sections 960 and 78 are equal.
Therefore, this example does not
separately illustrate the deduction for
taxes and gross-up.

Example. During its 1995 taxable year,
CFC, a controlled foreign corporation, earns
$100 of royalty income that is foreign
personal holding company income. CFC has
no expenses associated with this royalty
income. CFC pays $20 of foreign income
taxes with respect to the royalty income. For
1995, CFC has current earnings and profits of
$50. CFC’s subpart F income, as determined
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prior to the application of this paragraph (d),
exceeds its current earnings and profits.
Thus, under paragraph (d)(4)(ii) of this
section, the amount of CFC’s only net item
of income, the royalty income, will be
limited to $50. The remaining $50 will be
subject to recharacterization in a subsequent
taxable year under section 952(c)(2). Because
the amount of foreign income taxes paid with
respect to this net item of income is $20, the
effective rate of tax on the item, for purposes
of this paragraph (d), is 40 percent.
Accordingly, an election under paragraph
(d)(5) of this section may be made to exclude
the item of income from the computation of
subpart F income.

(5) Procedure. An election made
under the procedure provided by this
paragraph (d)(5) is binding on all United
States shareholders of the controlled
foreign corporation and must be made—

(i) By the controlling United States
shareholders, as defined in § 1.964—
1(c)(5), by attaching a statement to such
effect with their original or amended
income tax returns, and including any
additional information required by
applicable administrative
pronouncements; or

(ii) In such other manner as may be
prescribed in applicable administrative
pronouncements.

(6) Coordination of full inclusion and
high tax exception rules.
Notwithstanding paragraph (b)(1)(ii) of
this section, full inclusion foreign base
company income will be excluded from
subpart F income if more than 90
percent of the adjusted gross foreign
base company income and adjusted
gross insurance company income of a
controlled foreign corporation
(determined without regard to the full
inclusion test of paragraph (b)(1) of this
section) is attributable to net amounts
excluded from subpart F income
pursuant to an election to have the high
tax exception described in section
954(b)(4) and this paragraph (d) apply.

(7) Examples. (i) The following
examples illustrate the rules of this
paragraph (d). All of the taxes referred
to in the following examples are foreign
income taxes. For simplicity, these
examples assume that the amount of
taxes that are taken into account as a
deduction under section 954(b)(5) and
the amount of the gross-up required
under sections 960 and 78 are equal.
Therefore, these examples do not
separately illustrate the deduction for
taxes and gross-up. Except as otherwise
stated, these examples assume there are
no earnings, deficits, or foreign income
taxes in the post-1986 pools of earnings
and profits or foreign income taxes.

Example 1. (i) Items of income. During its
1995 taxable year, controlled foreign
corporation CFC earns from outside its
country of operation portfolio dividend

income of $100 and interest income, net of
taxes, of $100 (consisting of a gross payment
of $150 reduced by a third-country
withholding tax of $50). For purposes of
illustration, assume that CFC incurs no
expenses. None of the income is taxed in
CFC’s country of operation. The dividend
income was not subject to third-country
withholding taxes. Pursuant to the operation
of section 904, the interest income is high
withholding tax interest and the dividend
income is passive income. Accordingly,
pursuant to paragraph (c)(1)(iii) of this
section, CFC has two net items of income—

(1) $100 of foreign personal holding
company (FPHC)/passive income (the
dividends); and

(2) $100 of FPHC/high withholding tax
income (the interest).

(ii) Effective rates of tax. No foreign tax
would be deemed paid under section 960
with respect to the net item of income
described in paragraph (i)(1) of this Example
1. Therefore, the effective rate of foreign tax
is 0, and the item may not be excluded from
subpart F under the rules of this paragraph
(d). Foreign tax of $50 would be deemed paid
under section 960 with respect to the net
item of income described in paragraph (i)(2)
of this Example 1. Therefore, the effective
rate of foreign tax is 33 percent ($50 of
creditable taxes paid, divided by $150,
consisting of the net item of foreign base
company income ($100) plus creditable taxes
paid thereon ($50)). The highest rate of tax
specified in section 11 for the 1995 taxable
year is 34 percent. Accordingly, the net item
of income described in paragraph (i)(2) of
this Example 1 may be excluded from
subpart F income if an election under
paragraph (d)(5) of this section is made, since
it is subject to foreign tax at an effective rate
that is greater than 30.6 percent (90 percent
of 34 percent). However, for purposes of
section 904(d), it remains high withholding
tax interest.

Example 2. (i) The facts are the same as in
Example 1, except that CFC’s country of
operation imposes a tax of $50 with respect
to CFC’s dividend income (and thus CFC
earns portfolio dividend income, net of taxes,
of only $50). The interest income is still high
withholding tax interest. The dividend
income is still passive income (without
regard to the possible applicability of the
high tax exception of section 904(d)(2)).
Accordingly, CFC has two items of income
for purposes of this paragraph (d)—

(1) $50 of FPHC/passive income (net of the
$50 foreign tax); and

(2) $100 of FPHC/high withholding tax
interest income.

(ii) Each item is taxed at an effective rate
greater than 30.6 percent. The net item of
income described in paragraph (i)(1) of this
Example 2: foreign tax ($50) divided by sum
($100) of net item of income ($50) plus
creditable tax thereon ($50) equals 50
percent. The net item of income described in
paragraph (i)(2) of this Example 2: foreign tax
($50) divided by sum ($150) of income item
($100) plus creditable tax thereon ($50)
equals 33 percent. Accordingly, an election
may be made under paragraph (d)(5) of this
section to exclude either or both of the net
items of income described in paragraphs (i)

(1) and (2) of this Example 2 from subpart F
income. If no election is made the items
would be included in the subpart F income
of CFC.

Example 3. (i) The facts are the same as in
Example 1, except that the $100 of portfolio
dividend income is subject to a third-country
withholding tax of $50, and the $150 of
interest income is from sources within CFC’s
country of operation, is subject to a $10
income tax therein, and is not subject to a
withholding tax. Although the interest
income and the dividend income are both
passive income, under paragraph (c)(1)(iii)(B)
of this section they constitute separate items
of income pursuant to the application of the
grouping rules of § 1.904-4(c). Accordingly,
CFC has two net items of income for
purposes of this paragraph (d)—

(1) $50 (net of $50 tax) of FPHC/non-
country of operation/greater than 15 percent
withholding tax income; and

(2) $140 (net of $10 tax) of FPHC/country
of operation income.

(ii) The item described in paragraph (i)(1)
of this Example 3 is taxed at an effective rate
greater than 30.6 percent, but Item 2 is not.
The net item of income described in
paragraph (i)(1) of this Example 3: Foreign
tax ($50) divided by sum ($100) of net item
of income ($50) plus creditable tax thereon
($50) equals 50 percent. The net item of
income described in paragraph (i)(2) of this
Example 3: Foreign tax ($10) divided by sum
($150) of net item of income ($140) plus
creditable tax thereon ($10) equals 6.67
percent. Therefore, an election may be made
under paragraph (d)(5) of this section to
exclude the net item of income described in
paragraph (i)(1) of this Example 3 but not the
net item of income described in paragraph
(i)(2) of this Example 3 from subpart F
income.

Example 4. The facts are the same as in
Example 3, except that the $150 of interest
income is subject to an income tax of $50 in
CFC’s country of operation. Accordingly,
CFC’s items of income are the same as in
Example 3, but both items are taxed at an
effective rate greater than 30.6 percent. The
net item of income described in paragraph
(i)(1) of Example 3: Foreign tax ($50) divided
by sum ($100) of net item of income ($50)
plus creditable tax thereon ($50) equals 50
percent. The net item of income described in
paragraph (i)(2) of Example 3: Foreign tax
($50) divided by sum ($150) of net item of
income ($100) plus creditable tax thereon
($50) equals 33 percent. Pursuant to the
consistency rule of paragraph (d)(4)(i) of this
section, an election made by CFC’s
controlling United States shareholders must
exclude from subpart F income both items of
FPHC income under the high tax exception
of section 954(b)(4) and this paragraph (d).
The election may not be made only with
respect to one item.

Example 5. The facts are the same as in
Example 1, except that CFC earns $5 of
portfolio dividend income and $150 of
interest income. In addition, CFC earns $45
for performing consulting services within its
country of operation for unrelated persons.
CFC’s gross foreign base company income for
1995 of $155 ($150 of gross interest income
and $5 of portfolio dividend income) is
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greater than 70 percent of its gross income of
$200. Therefore, under the full inclusion test
of paragraph (b)(1)(ii) of this section, CFC’s
adjusted gross foreign base company income
is $200, and under paragraph (b)(2) of this
section, the $45 of consulting income is full
inclusion foreign base company income. If
CFC elects, under paragraph (d)(5) of this
section, to exclude the interest income from
subpart F income pursuant to the high tax
exception, the $45 of full inclusion foreign
base company income will be excluded from
subpart F income under paragraph (d)(6) of
this section because the $150 of gross interest
income excluded under the high tax
exception is more than 90 percent of CFC’s
adjusted gross foreign base company income
of $155.

(ii) The following examples generally
illustrate the application of paragraph
(c) of this section and this paragraph (d).
Example 1 illustrates the order of
computations. Example 2 illustrates the
computations required by sections 952
and 954 and this § 1.954-1 if the full
inclusion test of paragraph (b)(1)(ii) of
this section is met and the income is not
excluded from subpart F income under
section 952(b). Computations in these
examples involving the operation of
section 952(c) are included for purposes
of illustration only and do not provide
substantive rules concerning the
operation of that section. For simplicity,
these examples assume that the amount
of taxes that are taken into account as
a deduction under section 954(b)(5) and
the amount of the gross-up required
under sections 960 and 78 are equal.
Therefore, these examples do not
separately illustrate the deduction for
taxes and gross-up.

Example 1. (i) Gross income. CFC, a
controlled foreign corporation, has gross
income of $1000 for the current taxable year.
Of that $1000 of income, $100 is interest
income that is included in the definition of
foreign personal holding company income
under section 954(c)(1)(A) and §1.954—
2(b)(1)(ii), is not income from a trade or
service receivable described in section
864(d)(1) or (6), or portfolio interest
described in section 881(c), and is not
excluded from foreign personal holding
company income under any provision of
section 952(b) or section 954(c). Another $50
is foreign base company sales income under
section 954(d). The remaining $850 of gross
income is not included in the definition of
foreign base company income or insurance
income under sections 954 (c), (d), (e), (f) or
(9) or 953, and is foreign source general
limitation income described in section
904(d)(1)(1).

(ii) Expenses. For the current taxable year,
CFC has expenses of $500. This amount
includes $8 of interest paid to a related
person that is allocable to foreign personal
holding company income under section 904,
and $2 of other expense that is directly
related to foreign personal holding company
income. Another $20 of expense is directly
related to foreign base company sales. The

remaining $470 of expenses is allocable to
general limitation income that is not foreign
base company income or insurance income.

(iii) Earnings and losses. CFC has earnings
and profits for the current taxable year of
$500. In the prior taxable year, CFC had
losses with respect to income other than
gross foreign base company income or gross
insurance income. By reason of the limitation
provided under section 952(c)(1)(A), those
losses reduced the subpart F income
(consisting entirely of foreign source general
limitation income) of CFC by $600 for the
prior taxable year.

(iv) Taxes. Foreign income tax of $30 is
considered imposed on the interest income
under the rules of section 954(b)(4), this
paragraph (d), and § 1.904-6. Foreign income
tax of $14 is considered imposed on the
foreign base company sales income under the
rules of section 954(b)(4), paragraph (d) of
this section, and § 1.904-6. Foreign income
tax of $177 is considered imposed on the
remaining foreign source general limitation
income under the rules of section 954(b)(4),
this paragraph (d), and § 1.904-6. For the
taxable year of CFC, the maximum United
States rate of taxation under section 11 is 34
percent.

(v) Conclusion. Based on these facts, if CFC
elects to exclude all items of income subject
to a high foreign tax under section 954(b)(4)
and this paragraph (d), it will have $500 of
subpart F income as defined in section 952(a)
(consisting entirely of foreign source general
limitation income) determined as follows:

Step 1—Determine gross income:

(1) Gross iNCOMe ......cccoceveeeieneenne

Step 2—Determine gross foreign
base company income and gross
insurance income:

(2) Interest income included in
gross foreign personal holding
company income under section
954(C) weveereerieeee e 100

(3) Gross foreign base company
sales income under section
954(d) v 50

(4) Total gross foreign base com-
pany income and gross insur-
ance income as defined in sec-
tions 954 (c), (d), (e), (f) and (g)
and 953 (line (2) plus line (3)) 150

Step 3—Compute adjusted gross

foreign base company income

and adjusted gross insurance in-

come:

(5) Five percent of gross income

(.05 x 1iNe (1)) wevvvvveeeiiieeeiiieeene 50
(6) Seventy percent of gross in-
come (.70 x line (1)) ...ccooverunenn. 700

(7) Adjusted gross foreign base
company income and adjusted
gross insurance income after
the application of the de
minimis test of paragraph (b)
(line (4), or zero if line (4) is
less than the lesser of line (5)
or $1,000,000) (if the amount
on this line 7 is zero, proceed
10 SteP 8) oviiviiiieee e 150

(8) Adjusted gross foreign base
company income and adjusted
gross insurance income after
the application of the full in-
clusion test of paragraph (b)
(line (4), or line (1) if line (4)
is greater than line (6)) .............

Step 4—Compute net foreign base

company income:

(9) Expenses directly related to
adjusted gross foreign base
company sales income .............

(10) Expenses (other than related
person interest expense) di-
rectly related to adjusted gross
foreign personal holding com-
pany iNnCoOMEe .......ccccevveveeninnnenne

(11) Related person interest ex-
pense allocable to adjusted
gross foreign personal holding
company income under section
904 i

(12) Net foreign personal holding
company income after allocat-
ing deductions under section
954(b)(5) and paragraph (c) of
this section (line (2) reduced
by lines (10) and (11)) ..............

(13) Net foreign base company
sales income after allocating
deductions  under  section
954(b)(5) and paragraph (c) of
this section (line (3) reduced
by line (9)) oovevvveeeiieeee e,

(14) Total net foreign base com-
pany income after allocating
deductions  under  section
954(b)(5) and paragraph (c) of
this section (line (12) plus line

(G} T

Step 5—Compute net insurance in-

come:
(15) Net insurance income under
section 953 ...

Step 6—Compute adjusted net for-

eign base company income:

(16) Foreign income tax imposed
on net foreign personal hold-
ing company income (as deter-
mined under section 954(b)(4)
and this paragraph (d)) ............

(17) Foreign income tax imposed
on net foreign base company
sales income (as determined
under section 954(b)(4) and
this paragraph (d)) ....cccccccevveenns

(18) Ninety percent of the maxi-
mum United States corporate
1aX rate ..occeeveieeeceee e

(19) Effective rate of foreign in-
come tax imposed on net for-
eign personal holding com-
pany income ($90 of interest)
under section 954(b)(4) and
this paragraph (d) (line (16) di-
vided by line (12)) ......cccocvveeene

(20) Effective rate of foreign in-
come tax imposed on $30 of
net foreign base company sales
income under section 954(b)(4)
and this paragraph (d) (line
(17) divided by line (13)) .........

150

20

90

30

120

30

14

30.6%

33%
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(21) Net foreign personal holding
company income subject to a
high foreign tax under section
954(b)(4) and this paragraph
(d) (zero, or line (12) if line
(19) is greater than line (18)) ... 90
(22) Net foreign base company
sales income subject to a high
foreign tax under section
954(b)(4) and this paragraph
(d) (zero, or line (13) if line
(20) is greater than line (18)) ... 30
(23) Adjusted net foreign base
company income after apply-
ing section 954(b)(4) and this
paragraph (d) (line (14), re-
duced by the sum of line (21)
and line (22))
Step 7—Compute adjusted net in-
surance income:
(24) Adjusted net insurance in-
come
Step 8—Additions to or reduction
of adjusted net foreign base com-
pany income by reason of section
952(c):
(25) Earnings and profits for the
CUITeNnt Year ......cccocveevrvvvennennns
(26) Amount subject to being
recharacterized as subpart F
income under section 952(c)(2)
(excess of line (25) over the
sum of lines (23) and (24)); if
there is a deficit, then the limi-
tation of section 952(c)(1) may
apply for the current year ........
(27) Amount of reduction in sub-
part F income for prior taxable
years by reason of the limita-
tion of section 952(c)(1)
(28) Subpart F income as defined
in section 952(a), assuming
section 952(a)(3), (4), and (5)
do not apply (the sum of line
(23), line (24), and the lesser of
line (26) or line (27))
(29) Amount of prior year’s defi-
cit to be recharacterized as
subpart F income in later years
under section 952(c) (excess of
line (27) over line (26)

Example 2. (i) Gross income. CFC, a
controlled foreign corporation, has gross
income of $1000 for the current taxable year.
Of that $1000 of income, $720 is interest
income that is included in the definition of
foreign personal holding company income
under section 954(c) (1)(A) and § 1.954—
2(b)(1)(ii), is not income from trade or service
receivables described in section 864(d)(1) or
(6), or portfolio interest described in section
881(c), and is not excluded from foreign
personal holding company income under any
provision of section 954(c) and § 1.954-2 or
section 952(b). The remaining $280 is
services income that is not included in the
definition of foreign base company income or
insurance income under sections 954 (c), (d),
(e), (f), or (g) or 953, and is foreign source
general limitation income for purposes of
section 904(d)(2)(I).

(ii) Expenses. For the current taxable year,
CFC has expenses of $650. This amount
includes $350 of interest paid to related
persons that is allocable to foreign personal
holding company income under section 904,

500

500

600

500

100

and $50 of other expense that is directly
related to foreign personal holding company
income. The remaining $250 of expenses is
allocable to services income other than
foreign base company income or insurance
income.

(iii) Earnings and losses. CFC has earnings
and profits for the current taxable year of
$350. In the prior taxable year, CFC had
losses with respect to income other than
foreign base company income or insurance
income. By reason of the limitation provided
under section 952(c)(1)(A), those losses
reduced the subpart F income of CFC
(consisting entirely of foreign source general
limitation income) by $600 for the prior
taxable year.

(iv) Taxes. Foreign income tax of $120 is
considered imposed on the $720 of interest
income under the rules of section 954(b)(4),
paragraph (d) of this section, and § 1.904-6.
Foreign income tax of $2 is considered
imposed on the services income under the
rules of section 954(b)(4), paragraph (d) of
this section, and § 1.904-6. For the taxable
year of CFC, the maximum United States rate
of taxation under section 11 is 34 percent.

(v) Conclusion. Based on these facts, if CFC
elects to exclude all items of income subject
to a high foreign tax under section 954(b)(4)
and this paragraph (d), it will have $350 of
subpart F income as defined in section
952(a), determined as follows.

Step 1—Determine gross income:
(1) Gross income

Step 2—Determine gross foreign
base company income and gross
insurance income:

(2) Gross foreign base company
income and gross insurance in-
come as defined in sections
954 (c), (d), (e), (f) and (g) and
953 (interest income)

Step 3—Compute adjusted gross
foreign base company income
and adjusted gross insurance in-
come:

(3) Seventy percent of gross in-
come (.70 x line (1))

(4) Adjusted gross foreign base
company income and adjusted
gross insurance income after
the application of the full in-
clusion rule of this paragraph
(b)(1) (line (2), or line (1) if
line (2) is greater than line (3))

(5) Full inclusion foreign base
company income under para-
graph (b)(1)(ii) (line (4) minus
1iNe (2)) woveieiieeeeee

Step 4—Compute net foreign base
company income:

(6) Expenses (other than related
person interest expense) di-
rectly related to adjusted gross
foreign personal holding com-
pany iNCOME .....ccccceevvvernricnnenn 50

(7) Related person interest ex-
pense allocable to adjusted
gross foreign personal holding
company income under section
904

720

700

1000

280

350

(8) Deductions allocable to full
inclusion foreign base com-
pany income under section
954(b)(5) and paragraph (c) of
this section ........ccccccevviiiinnnnene

(9) Net foreign personal holding
company income after allocat-
ing deductions under section
954(b)(5) and paragraph (c) of
this section (line (2) reduced
by line (6) and line (7))

(20) Full inclusion foreign base
company income after allocat-
ing deductions under section
954(b)(5) and paragraph (c) of
this section (line (5) reduced
by line (8))

(11) Total net foreign base com-
pany income after allocating
deductions  under  section
954(b)(5) and paragraph (c) of
this section (line (9) plus line
(10))

Step 5—Compute net insurance in-
come:

(12) Net insurance income under
section 953 ...

Step 6—Compute adjusted net for-
eign base company income:

(13) Foreign income tax imposed
on net foreign personal hold-
ing company income (interest)

(14) Foreign income tax imposed
on net full inclusion foreign
base company income ..............

(15) Ninety percent of the maxi-
mum United States corporate
tax rate

(16) Effective rate of foreign in-
come tax imposed on $320 of
net foreign personal holding
company income under section
954(b)(4) and this paragraph
(d) (line (13) divided by line
(9)) oo

(17) Effective rate of foreign in-
come tax imposed on $30 of
net full inclusion foreign base
company income under section
954(b)(4) and this paragraph
(d) (line (14) divided by line
(10))

(18) Net foreign personal holding
company income subject to a
high foreign tax under section
954(b)(4) and this paragraph
(d) (zero, or line (9) if line (16)
is greater than line (15)) ...........

(19) Net full inclusion foreign
base company income subject
to a high foreign tax under sec-
tion 954(b)(4) and this para-
graph (d) (zero, or line (10) if
line (17) is greater than line
(15))

(20) Adjusted net foreign base
company income after apply-
ing section 954(b)(4) and this
paragraph (d) (line (11) re-
duced by the sum of line (18)
and line (19))

Step 7—Compute adjusted net in-
surance income:

(21) Adjusted net insurance in-
come

250

320

30

350

120

30.6%

38%

7%

320

30
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Step 8—Reduction of adjusted net
foreign base company income or
adjusted net insurance income
by reason of paragraph (d)(6) of
this section:

(22) Adjusted gross foreign base
company income and adjusted
gross insurance income (deter-
mined without regard to the
full inclusion test of paragraph
(b)(1) of this section) (line (4)
reduced by line (5)) ....cccceveveenne

(23) Ninety percent of adjusted
gross foreign base company in-
come and adjusted gross insur-
ance income (determined with-
out regard to the full inclusion
test of paragraph (b)(1)(ii) of
this section) (90% of the
amount on line (22))

(24) Net foreign base company
income and net insurance in-
come excluded from subpart F
income under section
954(b)(4), increased by the
amount of expenses that re-
duced this income under sec-
tion 954(b)(5) and paragraph
(c) of this section (line (18) in-
creased by the sum of line (6)
and line (7))

(25) Adjusted net full inclusion
foreign base company income
excluded from subpart F in-
come under paragraph (d)(6) of
this section (zero, or line (10)
reduced by line (19) if line (24)
is greater than line (23)) ........... 30

(26) Adjusted net foreign base
company income after applica-
tion of paragraph (d)(6) of this
section (line (20) reduced by
liNE (25)) .eeeeiiiiieieeeiiee e 0

Step 9—Additions to or reduction
of subpart F income by reason of
section 952(c):

(27) Earnings and profits for the
CUITENt YEAr ...oovvviiieiieeiieeiieene

(28) Amount subject to being
recharacterized as subpart F
income under section 952(c)(2)
(excess of line (27) over the
sum of line (21) and line (26));
if there is a deficit, then the
limitation of 952(c)(1) may
apply for the current year ........

(29) Amount of reduction in sub-
part F income for prior taxable
years by reason of the limita-
tion of section 952(c)(1)

(30) Subpart F income as defined
in section 952(a), assuming
section 952(a) (3), (4), and (5)
do not apply (the sum of line
(21) and line (26) plus the less-
er of line (28) or line (29))

(31) Amount of prior years’ defi-
cit remaining to be
recharacterized as subpart F
income in later years under
section 952(c) (excess of line
(29) over line (28)) ..cccccccvvvernenen.

(e) Character of income—(1)
Substance of the transaction. For
purposes of section 954, income shall be

720

648

720

350

350

600

350

250

characterized in accordance with the
substance of the transaction, and not in
accordance with the designation applied
by the parties to the transaction. For
example, an amount that is designated
as rent by the taxpayer but actually
constitutes income from the sale of
property, royalties, or income from
services shall not be characterized as
rent but shall be characterized as
income from the sale of property,
royalties or income from services, as the
case may be. Local law shall not be
controlling in characterizing income.

(2) Separable character. To the extent
the definitional provisions of section
953 or 954 describe the income or gain
derived from a transaction, or any
portion or portions thereof, that income
or gain, or portion or portions thereof,
is so characterized for purposes of
subpart F. Thus, a single transaction
may give rise to income in more than
one category of foreign base company
income described in paragraph (a)(2) of
this section. For example, if a controlled
foreign corporation, in its business of
purchasing personal property and
selling it to related persons outside its
country of incorporation, also performs
services outside its country of
incorporation with respect to the
property it sells, the sales income will
be treated as foreign base company sales
income and the services income will be
treated as foreign base company services
income for purposes of these rules.

(3) Predominant character. The
portion of income or gain derived from
a transaction that is included in the
computation of foreign personal holding
company income is always separately
determinable and thus must always be
segregated from other income and
separately classified under paragraph
(e)(2) of this section. However, the
portion of income or gain derived from
a transaction that would meet a
particular definitional provision under
section 954 or 953 (other than the
definition of foreign personal holding
company income) in unusual
circumstances may not be separately
determinable. If such portion is not
separately determinable, it must be
classified in accordance with the
predominant character of the
transaction. For example, if a controlled
foreign corporation engineers,
fabricates, and installs a fixed offshore
drilling platform as part of an integrated
transaction, and the portion of income
that relates to services is not accounted
for separately from the portion that
relates to sales, and is otherwise not
separately determinable, then the
classification of income from the
transaction shall be made in accordance

with the predominant character of the
arrangement.

(4) Coordination of categories of gross
foreign base company income or gross
insurance income—(i) In general. The
computations of gross foreign base
company income and gross insurance
income are limited by the following
rules:

(A) If income is foreign base company
shipping income, pursuant to section
954(f), it shall not be considered
insurance income or income in any
other category of foreign base company
income.

(B) If income is foreign base company
oil related income, pursuant to section
954(qg), it shall not be considered
insurance income or income in any
other category of foreign base company
income, except as provided in
paragraph (e)(4)(i)(A) of this section.

(C) If income is insurance income,
pursuant to section 953, it shall not be
considered income in any category of
foreign base company income except as
provided in paragraph (e)(4)(i) (A) or (B)
of this section.

(D) If income is foreign personal
holding company income, pursuant to
section 954(c), it shall not be considered
income in any other category of foreign
base company income, other than as
provided in paragraph (e)(4)(i) (A), (B)
or (C) of this section.

(ii) Income excluded from other
categories of gross foreign base
company income. Income shall not be
excluded from a category of gross
foreign base company income or gross
insurance income under this paragraph
(e)(4) by reason of being included in
another category of gross foreign base
company income or gross insurance
income, if the income is excluded from
that other category by a more specific
provision of section 953 or 954. For
example, income derived from a
commodity transaction that is excluded
from foreign personal holding company
income under § 1.954-2(f) as income
from a qualified active sale may be
included in gross foreign base company
income if it also meets the definition of
foreign base company sales income. See
§1.954-2(a)(2) for the coordination of
overlapping categories within the
definition of foreign personal holding
company income.

(f) Definition of related person—(1)
Persons related to controlled foreign
corporation. Unless otherwise provided,
for purposes of section 954 and
881.954-1 through 1.954-8 inclusive,
the following persons are considered
under section 954(d)(3) to be related
persons with respect to a controlled
foreign corporation:
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(i) Individuals. An individual,
whether or not a citizen or resident of
the United States, who controls the
controlled foreign corporation.

(ii) Other persons. A foreign or
domestic corporation, partnership, trust
or estate that controls or is controlled by
the controlled foreign corporation, or is
controlled by the same person or
persons that control the controlled
foreign corporation.

(2) Control—(i) Corporations. With
respect to a corporation, control means
the ownership, directly or indirectly, of
stock possessing more than 50 percent
of the total voting power of all classes
of stock entitled to vote or of the total
value of the stock of the corporation.

(ii) Partnerships. With respect to a
partnership, control means the
ownership, directly or indirectly, of
more than 50 percent (by value) of the
capital or profits interest in the
partnership.

(iii) Trusts and estates. With respect
to a trust or estate, control means the
ownership, directly or indirectly, of
more than 50 percent (by value) of the
beneficial interest in the trust or estate.

(iv) Direct or indirect ownership. For
purposes of this paragraph (f), to
determine direct or indirect ownership,
the principles of section 958(a) shall be
applied without regard to whether a
corporation, partnership, trust or estate
is foreign or domestic or whether or not
an individual is a citizen or resident of
the United States.

§1.954-2 Foreign personal holding
company income.

(a) Computation of foreign personal
holding company income—(1)
Categories of foreign personal holding
company income. For purposes of
subpart F and the regulations under that
subpart, foreign personal holding
company income consists of the
following categories of income—

(i) Dividends, interest, rents, royalties,
and annuities as described in paragraph
(b) of this section;

(ii) Gain from certain property
transactions as described in paragraph
(e) of this section;

(iii) Gain from commodities
transactions as described in paragraph
(f) of this section;

(iv) Foreign currency gain as
described in paragraph (g) of this
section; and

(v) Income equivalent to interest as
described in paragraph (h) of this
section.

(2) Coordination of overlapping
categories under foreign personal
holding company provisions—(i) In
general. If any portion of income, gain
or loss from a transaction is described

in more than one category of foreign
personal holding company income (as
described in paragraph (a)(2)(ii) of this
section), that portion of income, gain or
loss is treated solely as income, gain or
loss from the category of foreign
personal holding company income with
the highest priority.

(i) Priority of categories. The
categories of foreign personal holding
company income, listed from highest
priority (paragraph (a)(2)(ii)(A) of this
section) to lowest priority (paragraph
(a)(2)(ii)(E) of this section), are—

(A) Dividends, interest, rents,
royalties, and annuities, as described in
paragraph (b) of this section;

(B) Income equivalent to interest, as
described in paragraph (h) of this
section without regard to the exceptions
in paragraph (h)(1)(ii)(A) of this section;

(C) Foreign currency gain or loss, as
described in paragraph (g) of this
section without regard to the exclusion
in paragraph (g)(2)(ii) of this section;

(D) Gain or loss from commodities
transactions, as described in paragraph
(f) of this section without regard to the
exclusion in paragraph (f)(1)(ii) of this
section; and

(E) Gain or loss from certain property
transactions, as described in paragraph
(e) of this section without regard to the
exceptions in paragraph (e)(1)(ii) of this
section.

(3) Changes in the use or purpose for
which property is held—(i) In general.
Under paragraphs (e), (f), (9) and (h) of
this section, transactions in certain
property give rise to gain or loss
included in the computation of foreign
personal holding company income if the
controlled foreign corporation holds
that property for a particular use or
purpose. The use or purpose for which
property is held is that use or purpose
for which it was held for more than one-
half of the period during which the
controlled foreign corporation held the
property prior to the disposition.

(ii) Special rules—(A) Anti-abuse rule.
If a principal purpose of a change in use
or purpose of property was to avoid
including gain or loss in the
computation of foreign personal holding
company income, all the gain or loss
from the disposition of the property is
treated as foreign personal holding
company income. A purpose may be a
principal purpose even though it is
outweighed by other purposes (taken
together or separately).

(B) Hedging transactions. The
provisions of paragraph (a)(3)(i) of this
section shall not apply to bona fide
hedging transactions, as defined in
paragraph (a)(4)(ii) of this section. A
transaction will be treated as a bona fide
hedging transaction only so long as it

satisfies the requirements of paragraph
(a)(4)(ii) of this section.

(iit) Example. The following example
illustrates the application of this
paragraph (a)(3).

Example. At the beginning of taxable year
1, CFC, a controlled foreign corporation,
purchases a building for investment. During
taxable years 1 and 2, CFC derives rents from
the building that are included in the
computation of foreign personal holding
company income under paragraph (b)(1)(iii)
of this section. At the beginning of taxable
year 3, CFC changes the use of the building
by terminating all leases and using it in an
active trade or business. At the beginning of
taxable year 4, CFC sells the building at a
gain. The building was not used in an active
trade or business of CFC for more than one-
half of the period during which it was held
by CFC. Therefore, the building is considered
to be property that gives rise to rents, as
described in paragraph (e)(2) of this section,
and gain from the sale is included in the
computation of CFC’s foreign personal
holding company income under paragraph
(e) of this section.

(4) Definitions and special rules. The
following definitions and special rules
apply for purposes of computing foreign
personal holding company income
under this section.

(i) Interest. The term interest includes
all amounts that are treated as interest
income (including interest on a tax-
exempt obligation) by reason of the
Internal Revenue Code or Income Tax
Regulations or any other provision of
law. For example, interest includes
stated interest, acquisition discount,
original issue discount, de minimis
original issue discount, market
discount, de minimis market discount,
and unstated interest, as adjusted by any
amortizable bond premium or
acquisition premium.

(ii) Bona fide hedging transaction—
(A) Definition. The term bona fide
hedging transaction means a transaction
that meets the requirements of §1.1221—
2 (a) through (c) and that is identified
in accordance with the requirements of
paragraph (a)(4)(ii)(B) of this section,
except that in applying §1.1221-2(b)(1),
the risk being hedged may be with
respect to ordinary property, section
1231 property, or a section 988
transaction. A transaction that hedges
the liabilities, inventory or other assets
of a related person (as defined in section
954(d)(3)), that is entered into to assume
or reduce risks of a related person, or
that is entered into by a person other
than a person acting in its capacity as
a regular dealer (as defined in paragraph
(a)(4)(iv) of this section) to reduce risks
assumed from a related person, will not
be treated as a bona fide hedging
transaction. For an illustration of how
this rule applies with respect to foreign
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currency transactions, see paragraph
(9)(2)(ii)(D) of this section.

(B) Identification. The identification
requirements of this section shall be
satisfied if the taxpayer meets the
identification and recordkeeping
requirements of § 1.1221-2(e). However,
for bona fide hedging transactions
entered into prior to March 7, 1996 the
identification and recordkeeping
requirements of § 1.1221-2 shall not
apply. Rather, for bona fide hedging
transactions entered into on or after July
22,1988 and prior to March 7, 1996 the
identification and recordkeeping
requirements shall be satisfied if such
transactions are identified by the close
of the fifth day after the day on which
they are entered into. For bona fide
hedging transactions entered into prior
to July 22, 1988, the identification and
recordkeeping requirements shall be
satisfied if such transactions are
identified reasonably
contemporaneously with the date they
are entered into, but no later than
within the normal period prescribed
under the method of accounting of the
controlled foreign corporation used for
financial reporting purposes.

(C) Effect of identification and non-
identification—(1) Transactions
identified. If a taxpayer identifies a
transaction as a bona fide hedging
transaction for purposes of this section,
the identification is binding with
respect to any loss arising from such
transaction whether or not all of the
requirements of paragraph (a)(4)(ii)(A)
of this section are satisfied.
Accordingly, such loss will be allocated
against income that is not subpart F
income (or, in the case of an election
under paragraph (g)(3) of this section,
against the category of subpart F income
to which it relates) and apportioned
among the categories of income
described in section 904(d)(1). If the
transaction is not in fact a bona fide
hedging transaction described in
paragraph (a)(4)(ii)(A) of this section,
however, then any gain realized with
respect to such transaction shall not be
considered as gain from a bona fide
hedging transaction. Accordingly, such
gain shall be treated as gain from the
appropriate category of foreign personal
holding company income. Thus, the
taxpayer’s identification of the
transaction as a hedging transaction
does not itself operate to exclude gain
from the appropriate category of foreign
personal holding company income.

(2) Inadvertent identification.
Notwithstanding paragraph
(@)(4)(i1)(C)(1) of this section, if the
taxpayer identifies a transaction as a
bona fide hedging transaction for
purposes of this section, the

characterization of the loss is
determined as if the transaction had not
been identified as a bona fide hedging
transaction if—

(i) The transaction is not a bona fide
hedging transaction (as defined in
paragraph (a)(4)(ii)(A) of this section);

(ii) The identification of the
transaction as a bona fide hedging
transaction was due to inadvertent error;
and

(iit) All of the taxpayer’s transactions
in all open years are being treated on
either original or, if necessary, amended
returns in a manner consistent with the
principles of this section.

(3) Transactions not identified. Except
as provided in paragraphs (a)(4)(ii)(C)
(4) and (5) of this section, the absence
of an identification that satisfies the
requirements of paragraph (a)(4)(ii)(B) of
this section is binding and establishes
that a transaction is not a bona fide
hedging transaction. Thus, subject to the
exceptions, the characterization of gain
or loss is determined without reference
to whether the transaction is a bona fide
hedging transaction.

(4) Inadvertent error. If a taxpayer
does not make an identification that
satisfies the requirements of paragraph
(a)(4)(ii)(B) of this section, the taxpayer
may treat gain or loss from the
transaction as gain or loss from a bona
fide hedging transaction if—

(i) The transaction is a bona fide
hedging transaction (as defined in
paragraph (a)(4)(ii)(A) of this section);

(if) The failure to identify the
transaction was due to inadvertent error;
and

(iii) All of the taxpayer’s bona fide
hedging transactions in all open years
are being treated on either original or, if
necessary, amended returns as bona fide
hedging transactions in accordance with
the rules of this section.

(5) Anti-abuse rule. If a taxpayer does
not make an identification that satisfies
all the requirements of paragraph
(a)(4)(ii)(B) of this section but the
taxpayer has no reasonable grounds for
treating the transaction as other than a
bona fide hedging transaction, then loss
from the transaction shall be treated as
realized with respect to a bona fide
hedging transaction. Thus, a taxpayer
may not elect to exclude loss from its
proper characterization as a bona fide
hedging transaction. The reasonableness
of the taxpayer’s failure to identify a
transaction is determined by taking into
consideration not only the requirements
of paragraph (a)(4)(ii)(A) of this section
but also the taxpayer’s treatment of the
transaction for financial accounting or
other purposes and the taxpayer’s
identification of similar transactions as
hedging transactions.

(iii) Inventory and similar property—
(A) Definition. The term inventory and
similar property (or inventory or similar
property) means property that is stock in
trade of the controlled foreign
corporation or other property of a kind
that would properly be included in the
inventory of the controlled foreign
corporation if on hand at the close of the
taxable year (if the controlled foreign
corporation were a domestic
corporation), or property held by the
controlled foreign corporation primarily
for sale to customers in the ordinary
course of its trade or business.

(B) Hedging transactions. A bona fide
hedging transaction with respect to
inventory or similar property (other
than a transaction described in section
988(c)(1) without regard to section
988(c)(1)(D)(i)) shall be treated as a
transaction in inventory or similar
property.

(iv) Regular dealer. The term regular
dealer means a controlled foreign
corporation that—

(A) Regularly and actively offers to,
and in fact does, purchase property from
and sell property to customers who are
not related persons (as defined in
section 954(d)(3)) with respect to the
controlled foreign corporation in the
ordinary course of a trade or business;
or

(B) Regularly and actively offers to,
and in fact does, enter into, assume,
offset, assign or otherwise terminate
positions in property with customers
who are not related persons (as defined
in section 954(d)(3)) with respect to the
controlled foreign corporation in the
ordinary course of a trade or business.

(v) Dealer property—(A) Definition.
Property held by a controlled foreign
corporation is dealer property if—

(1) The controlled foreign corporation
is a regular dealer in property of such
kind (determined under paragraph
(a)(4)(iv) of this section); and

(2) The property is held by the
controlled foreign corporation in its
capacity as a dealer in property of such
kind without regard to whether the
property arises from a transaction with
a related person (as defined in section
954(d)(3)) with respect to the controlled
foreign corporation. The property is not
held by the controlled foreign
corporation in its capacity as a dealer if
the property is held for investment or
speculation on its own behalf or on
behalf of a related person (as defined in
section 954(d)(3)).

(B) Securities dealers. If a controlled
foreign corporation is a licensed
securities dealer, only the securities that
it has identified as held for investment
in accordance with the provisions of
section 475(b) or section 1236 will be
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considered to be property held for
investment or speculation under this
section. A licensed securities dealer is a
controlled foreign corporation that is
both a securities dealer, as defined in
section 475, and a regular dealer, as
defined in paragraph (a)(4)(iv) of this
section, and that is either—

(1) registered as a securities dealer
under section 15(a) of the Securities
Exchange Act of 1934 or as a
Government securities dealer under
section 15C(a) of such Act; or

(2) licensed or authorized in the
country in which it is chartered,
incorporated, or organized to purchase
and sell securities from or to customers
who are residents of that country. The
conduct of such securities activities
must be subject to bona fide regulation,
including appropriate reporting,
monitoring, and prudential (including
capital adequacy) requirements, by a
securities regulatory authority in that
country that regularly enforces
compliance with such requirements and
prudential standards.

(C) Hedging transactions. A bona fide
hedging transaction with respect to
dealer property shall be treated as a
transaction in dealer property.

(vi) Examples. The following
examples illustrate the application of
paragraphs (a)(4)(ii), (iv) and (v) of this
section.

Example 1. (i) CFC1 and CFC2 are related
controlled foreign corporations (within the
meaning of section 954(d)(3)) located in
Countries F and G, respectively. CFC1 and
CFC2 regularly purchase securities from and
sell securities to customers who are not
related persons with respect to CFC1 or CFC2
(within the meaning of section 954(d)(3)) in
the ordinary course of their businesses and
regularly and actively hold themselves out as
being willing to, and in fact do, enter into
either side of options, forward contracts, or
other financial instruments. CFC1 uses
securities that are traded in securities
markets in Country G to hedge positions that
it enters into with customers located in
Country F. CFC1 is not a member of a
securities exchange in Country G, so it
purchases such securities from CFC2 and
unrelated persons that are registered as
securities dealers in Country G and that are
members of Country G securities exchanges.
Such hedging transactions qualify as bona
fide hedging transactions under paragraph
(a)(4)(ii) of this section.

(ii) Transactions that CFC1 and CFC2 enter
into with each other do not affect the
determination of whether they are regular
dealers. Because CFC1 and CFC2 regularly
purchase securities from and sell securities to
customers who are not related persons within
the meaning of section 954(d)(3) in the
ordinary course of their businesses and
regularly and actively hold themselves out as
being willing to, and in fact do, enter into
either side of options, forward contracts, or
other financial instruments, however, they

qualify as regular dealers in such property
within the meaning of paragraph (a)(4)(iv) of
this section. Moreover, because CFC1
purchases securities from CFC2 as bona fide
hedging transactions with respect to dealer
property, the securities are dealer property
under paragraph (a)(4)(v)(C) of this section.
Similarly, because CFC2 sells securities to
CFC1 in the ordinary course of its business
as a dealer, the securities are dealer property
under paragraph (a)(4)(v)(A) of this section.

Example 2. (i) CFC is a controlled foreign
corporation located in Country B. CFC serves
as the currency coordination center for the
controlled group, aggregating currency risks
incurred by the group and entering into
hedging transactions that transfer those risks
outside of the group. CFC regularly and
actively holds itself out as being willing to,
and in fact does, enter into either side of
options, forward contracts, or other financial
instruments with other members of the same
controlled group. CFC hedges risks arising
from such transactions by entering into
transactions with persons who are not related
persons (within the meaning of section
954(d)(3)) with respect to CFC. However, CFC
does not regularly and actively hold itself out
as being willing to, and does not, enter into
either side of transactions with unrelated
persons.

(ii) CFC is not a regular dealer in property
under paragraph (a)(4)(iv) of this section and
its options, forwards, and other financial
instruments are not dealer property within
the meaning of paragraph (a)(4)(v) of this
section.

(vii) Debt instrument. The term debt
instrument includes bonds, debentures,
notes, certificates, accounts receivable,
and other evidences of indebtedness.

(b) Dividends, interest, rents,
royalties, and annuities—(1) In general.
Foreign personal holding company
income includes—

(i) Dividends, except certain
dividends from related persons as
described in paragraph (b)(4) of this
section and distributions of previously
taxed income under section 959(b);

(i) Interest, except export financing
interest as defined in paragraph (b)(2) of
this section and certain interest received
from related persons as described in
paragraph (b)(4) of this section;

(iii) Rents and royalties, except
certain rents and royalties received from
related persons as described in
paragraph (b)(5) of this section and rents
and royalties derived in the active
conduct of a trade or business as
defined in paragraph (b)(6) of this
section; and

(iv) Annuities.

(2) Exclusion of certain export
financing interest—(i) In general.
Foreign personal holding company
income does not include interest that is
export financing interest. The term
export financing interest means interest
that is derived in the conduct of a
banking business and is export

financing interest as defined in section
904(d)(2)(G). Solely for purposes of
determining whether interest is export
financing interest, property is treated as
manufactured, produced, grown, or
extracted in the United States if it is so
treated under §1.927(a)-1T(c).

(ii) Exceptions. Export financing
interest does not include income from
related party factoring that is treated as
interest under section 864(d) (1) or (6)
after the application of section
864(d)(7).

(iii) Conduct of a banking business.
For purposes of this section, export
financing interest is considered derived
in the conduct of a banking business if,
in connection with the financing from
which the interest is derived, the
corporation, through its own officers or
staff of employees, engages in all the
activities in which banks customarily
engage in issuing and servicing a loan.

(iv) Examples. The following
examples illustrate the application of
this paragraph (b)(2).

Example 1. (i) DS, a domestic corporation,
manufactures property in the United States.
In addition to selling inventory (property
described in section 1221(1)), DS
occasionally sells depreciable equipment it
manufactures for use in its trade or business,
which is property described in section
1221(2). Less than 50 percent of the fair
market value, determined in accordance with
section 904(d)(2)(G), of each item of
inventory or equipment sold by DS is
attributable to products imported into the
United States. CFC, a controlled foreign
corporation with respect to which DS is a
related person (within the meaning of section
954(d)(3)), provides loans described in
section 864(d)(6) to unrelated persons for the
purchase of property from DS. This property
is purchased exclusively for use or
consumption outside the United States and
outside CFC’s country of incorporation.

(i) If, in issuing and servicing loans made
with respect to purchases from DS of
depreciable equipment used in its trade or
business, which is property described in
section 1221(2) in the hands of DS, CFC
engages in all the activities in which banks
customarily engage in issuing and servicing
loans, the interest accrued from these loans
would be export financing interest meeting
the requirements of this paragraph (b)(2) and,
thus, not included in foreign personal
holding company income. However, interest
from the loans made with respect to
purchases from DS of property that is
inventory in the hands of DS cannot be
export financing interest because it is treated
as income from a trade or service receivable
under section 864(d)(6) and the exception
under section 864(d)(7) does not apply. Thus
the interest from loans made with respect to
this inventory is included in foreign personal
holding company income under paragraph
(b)(2)(ii) of this section.

Example 2. (i) DS, a domestic corporation
manufactures property in the United States.
DS wholly owns two controlled foreign



46520 Federal Register / Vol. 60,

No. 173 / Thursday, September 7, 1995 / Rules and Regulations

corporations organized in Country A, CFC1
and CFC2. CFC1 has a substantial part of its
assets used in its trade or business in Country
A. CFC1 purchases the property that DS
manufactures and sells it without further
manufacture for use or consumption within
Country A. This property is inventory
property, as described in section 1221(1), in
the hands of CFC1. Less than 50 percent of
the fair market value, determined in
accordance with section 904(d)(2)(G), of each
item of inventory sold by CFCL1 is attributable
to products imported into the United States.
CFC2 provides loans described in section
864(d)(6) to unrelated persons in Country A
for the purchase of the property from CFC1.

(i) If, in issuing and servicing loans made
with respect to purchases from CFC1 of the
inventory property, CFC2 engages in all the
activities in which banks customarily engage
in issuing and servicing loans, the interest
accrued from these loans would be export
financing interest meeting the requirements
of paragraph (b)(2) of this section. It is not
treated as income from a trade or service
receivable under section 864(d)(6) because
the exception under section 864(d)(7)
applies. Thus the interest is excluded from
foreign personal holding company income.

Example 3. The facts are the same as in
Example 2 except that the property sold by
CFC1 is manufactured by CFC1 in Country A
from component parts that were
manufactured by DS in the United States.
The interest accrued from the loans by CFC2
is not export financing interest as defined in
section 904(d)(2)(G) because the property is
not manufactured in the United States under
§1.927(a)-1T(c). No portion of the interest is
export financing interest as defined in this
paragraph (b)(2). The full amount of the
interest is, therefore, included in foreign
personal holding company income under
paragraph (b)(1)(ii) of this section.

(3) Treatment of tax-exempt interest.
[Reserved] For guidance, see § 4.954—
2(b)(6) of this chapter.

(4) Exclusion of dividends or interest
from related persons—(i) In general—
(A) Corporate payor. Foreign personal
holding company income received by a
controlled foreign corporation does not
include dividends or interest if the
payor—

(1) Is a corporation that is a related
person with respect to the controlled
foreign corporation, as defined in
section 954(d)(3);

(2) Is created or organized under the
laws of the same foreign country (the
country of incorporation) as is the
controlled foreign corporation; and

(3) Uses a substantial part of its assets
in a trade or business in its country of
incorporation, as determined under this
paragraph (b)(4).

(B) Payment by a partnership. For
purposes of this paragraph (b)(4), if a
partnership with one or more corporate
partners makes a payment of interest, a
corporate partner will be treated as the
payor of the interest—

(1) If the interest payment gives rise
to a partnership item of deduction
under the Internal Revenue Code or
Income Tax Regulations, to the extent
that the item of deduction is allocable
to the corporate partner under section
704(b); or

(2) If the interest payment does not
give rise to a partnership item of
deduction under the Internal Revenue
Code or Income Tax Regulations, to the
extent that a partnership item
reasonably related to the payment
would be allocated to that partner under
an existing allocation under the
partnership agreement (made pursuant
to section 704(b)).

(ii) Exceptions—(A) Dividends.
Dividends are excluded from foreign
personal holding company income
under this paragraph (b)(4) only to the
extent that they are paid out of earnings
and profits that are earned or
accumulated during a period in which—

(1) The stock on which dividends are
paid with respect to which the
exclusion is claimed was owned by the
recipient controlled foreign corporation
directly, or indirectly through a chain of
one or more subsidiaries each of which
meets the requirements of paragraph
(b)(4)(i1)(A) of this section; and

(2) Each of the requirements of
paragraph (b)(4)(i)(A) of this section is
satisfied or, to the extent earned or
accumulated during a taxable year of the
related foreign corporation ending on or
before December 31, 1962, during a
period in which the payor was a related
corporation as to the controlled foreign
corporation and the other requirements
of paragraph (b)(4)(i)(A) of this section
were substantially satisfied.

(3) This paragraph (b)(4)(ii)(A) is
illustrated by the following example:

Example. A, a domestic corporation, owns
all of the stock of B, a corporation created
and organized under the laws of Country Y,
and C, a corporation created and organized
under the laws of Country X. The taxable
year of each of the corporations is the
calendar year. In Year 1, B earns $100 of
income from the sale of products in Country
Y that it manufactured in Country Y. C had
no earnings and profits in Year 1. On January
1 of Year 2, A contributes all of the stock of
B and C to Newco, a Country Y corporation,
in exchange for all of the stock of Newco.
Neither B nor C earns any income in Year 2,
but at the end of Year 2 B distributes the $100
accumulated earnings and profits to Newco.
Newco’s income from the distribution, $100,
is foreign personal holding company income
because the earnings and profits distributed
by B were not earned or accumulated during
a period in which the stock of B was owned
by Newco and in which each of the
requirements of paragraph (b)(4)(i)(A) of this
section was satisfied.

(B) Interest paid out of adjusted
foreign base company income or

insurance income—(1) In general.
Interest may not be excluded from the
foreign personal holding company
income of the recipient under this
paragraph (b)(4) to the extent that the
deduction for the interest is allocated
under §1.954-1(a)(4) and (c) to the
payor’s adjusted gross foreign base
company income (as defined in § 1.954—
1(a)(3)), adjusted gross insurance
income (as defined in § 1.954-1(a)(6)),
or any other category of income
included in the computation of subpart
F income under section 952(a).

(2) Rule for corporations that are both
recipients and payors of interest. If a
controlled foreign corporation is both a
recipient and payor of interest, the
interest that is received will be
characterized before the interest that is
paid. In addition, the amount of interest
paid or accrued, directly or indirectly,
by the controlled foreign corporation to
a related person (as defined in section
954(d)(3)) shall be offset against and
eliminate any interest received or
accrued, directly or indirectly, by the
controlled foreign corporation from that
related person. In a case in which the
controlled foreign corporation pays or
accrues interest to a related person, as
defined in section 954(d)(3), and also
receives or accrues interest indirectly
from the related person, the smallest
interest payment is eliminated and the
amounts of all other interest payments
are reduced by the amount of the
smallest interest payment.

(C) Coordination with sections 864(d)
and 881(c). Income of a controlled
foreign corporation that is treated as
interest under section 864(d) (1) or (6),
or that is portfolio interest, as defined
by section 881(c), is not excluded from
foreign personal holding company
income under section 954(c)(3)(A)(i)
and this paragraph (b)(4).

(iii) Trade or business requirement.
Except as otherwise provided under this
paragraph (b)(4), the principles of
section 367(a) apply for purposes of
determining whether the payor has a
trade or business in its country of
incorporation and whether its assets are
used in that trade or business. Property
purchased or produced for use in a trade
or business is not considered used in a
trade or business before it is placed in
service or after it is retired from service
as determined in accordance with the
principles of sections 167 and 168.

(iv) Substantial assets test. A
substantial part of the assets of the
payor will be considered to be used in
a trade or business located in the
payor’s country of incorporation for a
taxable year only if the average value of
the payor’s assets for such year that are
used in the trade or business and are
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located in such country equals more
than 50 percent of the average value of
all the assets of the payor (including
assets not used in a trade or business).
The average value of assets for the
taxable year is determined by averaging
the values of assets at the close of each
quarter of the taxable year. The value of
assets is determined under paragraph
(b)(4)(v) of this section, and the location
of assets used in a trade or business of
the payor is determined under
paragraphs (b)(4) (vi) through (xi) of this
section.

(v) Valuation of assets. For purposes
of determining whether a substantial
part of the assets of the payor are used
in a trade or business in its country of
incorporation, the value of assets shall
be their fair market value (not reduced
by liabilities), which, in the absence of
affirmative evidence to the contrary,
shall be deemed to be their adjusted
basis.

(vi) Location of tangible property—(A)
In general. Tangible property (other
than inventory and similar property as
defined in paragraph (a)(4)(iii) of this
section, and dealer property as defined
in paragraph (a)(4)(v) of this section)
used in a trade or business is considered
located in the country in which it is

physically located. ]
é) Exception. An item of tangible

personal property that is used in the
trade or business of a payor in the
payor’s country of incorporation is
considered located within the payor’s
country of incorporation while it is
temporarily located elsewhere for
inspection or repair if the property is
not placed in service in a country other
than the payor’s country of
incorporation and is not to be so placed
in service following the inspection or

repair.

I[()vii) Location of intangible property—
(A) In general. Intangible property (other
than inventory and similar property as
defined in paragraph (a)(4)(iii) of this
section, dealer property as defined in
paragraph (a)(4)(v) of this section, and
debt instruments) is considered located
entirely in the payor’s country of
incorporation for a quarter of the taxable
year only if the payor conducts all of its
activities in connection with the use or
exploitation of the property in that
country during that entire quarter. For
this purpose, the country in which the
activities connected to the use or
exploitation of the property are
conducted is the country in which the
expenses associated with these activities
are incurred. Expenses incurred in
connection with the use or exploitation
of an item of intangible property are
included in the computation provided
by this paragraph (b)(4) if they would be

deductible under section 162 or
includible in inventory costs or the cost
of goods sold if the payor were a
domestic corporation. If the payor
conducts such activities through an
agent or independent contractor, then
the expenses incurred by the payor with
respect to the agent or independent
contractor shall be deemed to be
incurred by the payor in the country in
which the expenses of the agent or
independent contractor were incurred

by the agent or independent contractor.
(B) Exception for property located in

part in the payor’s country of
incorporation. If the payor conducts its
activities in connection with the use or
exploitation of an item of intangible
property, including goodwill (other than
inventory and similar property, dealer
property and debt instruments) during a
quarter of the taxable year both in its
country of incorporation and elsewhere,
then the value of the intangible
considered located in the payor’s
country of incorporation during that
quarter is a percentage of the value of
the item as of the close of the quarter.
That percentage equals the ratio that the
expenses incurred by the payor
(described in paragraph (b)(4)(vii)(A) of
this section) during the entire quarter by
reason of activities that are connected
with the use or exploitation of the item
of intangible property and are
conducted in the payor’s country of
incorporation bear to all expenses
incurred by the payor during the entire
quarter by reason of all such activities

worldwide. .
(viii) Location of inventory and dealer

property—(A) In general. Inventory and
similar property, as defined in
paragraph (a)(4)(iii) of this section, and
dealer property, as defined in paragraph
(a)(4)(v) of this section, are considered
located entirely in the payor’s country
of incorporation for a quarter of the
taxable year only if the payor conducts
all of its activities in connection with
the production and sale, or purchase
and resale, of such property in its
country of incorporation during that
entire quarter. If the payor conducts
such activities through an agent or
independent contractor, then the
location of such activities is the place in
which they are conducted by the agent

or independent contractor.
(B) Inventory and dealer property

located in part in the payor’s country of
incorporation. If the payor conducts its
activities in connection with the
production and sale, or purchase and
resale, of inventory or similar property
or dealer property during a quarter of
the taxable year both in its country of
incorporation and elsewhere, then the
value of the inventory or similar

property or dealer property considered
located in the payor’s country of
incorporation during each quarter is a
percentage of the value of the inventory
or similar property or dealer property as
of the close of the quarter. That
percentage equals the ratio that the costs
and expenses incurred by the payor
during the entire quarter by reason of
activities connected with the production
and sale, or purchase and resale, of
inventory or similar property or dealer
property that are conducted in the
payor’s country of incorporation bear to
all costs or expenses incurred by the
payor during the entire quarter by
reason of all such activities worldwide.
A cost incurred in connection with the
production and sale or purchase and
resale of inventory or similar property
or dealer property is included in this
computation if it—

(1) Would be included in inventory
costs or otherwise capitalized with
respect to inventory or similar property
or dealer property under section 61,
263A, 471, or 472 if the payor were a
domestic corporation; or

(2) Would be deductible under section
162 if the payor were a domestic
corporation and is definitely related to
gross income derived from such
property (but not to all classes of gross
income derived by the payor) under the
principles of §1.861-8.

(ix) Location of debt instruments. For
purposes of this paragraph (b)(4), debt
instruments, other than debt
instruments that are inventory or similar
property (as defined in paragraph
(a)(4)(iii) of this section) or dealer
property (as defined in paragraph
(a)(4)(v) of this section) are considered
to be used in a trade or business only
if they arise from the sale of inventory
or similar property or dealer property by
the payor or from the rendition of
services by the payor in the ordinary
course of a trade or business of the
payor, and only until such time as
interest is required to be charged under
section 482. Debt instruments that arise
from the sale of inventory or similar
property or dealer property during a
quarter are treated as having the same
location, proportionately, as the
inventory or similar property or dealer
property held during that quarter. Debt
instruments arising from the rendition
of services in the ordinary course of a
trade or business are considered located
on a proportionate basis in the countries
in which the services to which they
relate are performed.

(X) Treatment of certain stock
interests. Stock in a controlled foreign
corporation (lower-tier corporation) that
is incorporated in the same country as
the payor and related to the payor
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within the meaning of section 954(d)(3)
shall be considered located in the
payor’s country of incorporation in
proportion to the value of the assets of
the lower-tier corporation. The location
of assets used in a trade or business of
the lower-tier corporation shall be
determined under the rules of this
paragraph (b)(4).

(xi) Treatment of banks and insurance
companies. [Reserved]

(5) Exclusion of rents and royalties
derived from related persons—(i) In
general—(A) Corporate payor. Foreign
personal holding company income
received by a controlled foreign
corporation does not include rents or
royalties if—

(1) The payor is a corporation that is
a related person with respect to the
controlled foreign corporation, as
defined in section 954(d)(3); and

(2) The rents or royalties are for the
use of, or the privilege of using,
property within the country under the
laws of which the controlled foreign
corporation receiving the payments is
created or organized (the country of
incorporation).

(B) Payment by a partnership. For
purposes of this paragraph (b)(5), if a
partnership with one or more corporate
partners makes a payment of rents or
royalties, a corporate partner will be
treated as the payor of the rents or
royalties—

(1) If the rent or royalty payment gives
rise to a partnership item of deduction
under the Internal Revenue Code or
Income Tax Regulations, to the extent
the item of deduction is allocable to the
corporate partner under section 704(b);
or

(2) If the rent or royalty payment does
not give rise to a partnership item of
deduction under the Internal Revenue
Code or Income Tax Regulations, to the
extent that a partnership item
reasonably related to the payment
would be allocated to that partner under
an existing allocation under the
partnership agreement (made pursuant
to section 704(b)).

(ii) Exceptions—(A) Rents or royalties
paid out of adjusted foreign base
company income or insurance income.
Rents or royalties may not be excluded
from the foreign personal holding
company income of the recipient under
this paragraph (b)(5) to the extent that
deductions for the payments are
allocated under section 954(b)(5) and
§1.954-1(a)(4) and (c) to the payor’s
adjusted gross foreign base company
income (as defined in § 1.954-1(a)(3)),
adjusted gross insurance income (as
defined in §1.954-1(a)(6)), or any other
category of income included in the

computation of subpart F income under
section 952(a).

(B) Property used in part in the
controlled foreign corporation’s country
of incorporation. If the payor uses the
property both in the controlled foreign
corporation’s country of incorporation
and elsewhere, the part of the rent or
royalty attributable (determined under
the principles of section 482) to the use
of, or the privilege of using, the property
outside such country of incorporation is
included in the computation of foreign
personal holding company income
under this paragraph (b).

(6) Exclusion of rents and royalties
derived in the active conduct of a trade
or business. Foreign personal holding
company income shall not include rents
or royalties that are derived in the active
conduct of a trade or business and
received from a person that is not a
related person (as defined in section
954(d)(3)) with respect to the controlled
foreign corporation. For purposes of this
section, rents or royalties are derived in
the active conduct of a trade or business
only if the provisions of paragraph (c) or
(d) of this section are satisfied.

(c) Excluded rents—(1) Active
conduct of a trade or business. Rents
will be considered for purposes of
paragraph (b)(6) of this section to be
derived in the active conduct of a trade
or business if such rents are derived by
the controlled foreign corporation (the
lessor) from leasing any of the
following—

(i) Property that the lessor has
manufactured or produced, or has
acquired and added substantial value to,
but only if the lessor is regularly
engaged in the manufacture or
production of, or in the acquisition and
addition of substantial value to,
property of such kind;

(ii) Real property with respect to
which the lessor, through its own
officers or staff of employees, regularly
performs active and substantial
management and operational functions
while the property is leased;

(iii) Personal property ordinarily used
by the lessor in the active conduct of a
trade or business, leased temporarily
during a period when the property
would, but for such leasing, be idle; or

(iv) Property that is leased as a result
of the performance of marketing
functions by such lessor if the lessor,
through its own officers or staff of
employees located in a foreign country,
maintains and operates an organization
in such country that is regularly
engaged in the business of marketing, or
of marketing and servicing, the leased
property and that is substantial in
relation to the amount of rents derived
from the leasing of such property.

(2) Special rules—(i) Adding
substantial value. For purposes of
paragraph (c)(1)(i) of this section, the
performance of marketing functions will
not be considered to add substantial
value to property.

(ii) Substantiality of foreign
organization. For purposes of paragraph
(c)(2)(iv) of this section, whether an
organization in a foreign country is
substantial in relation to the amount of
rents is determined based on all of the
facts and circumstances. However, such
an organization will be considered
substantial in relation to the amount of
rents if active leasing expenses, as
defined in paragraph (c)(2)(iii) of this
section, equal or exceed 25 percent of
the adjusted leasing profit, as defined in
paragraph (c)(2)(iv) of this section.

(iii) Active leasing expenses. The term
active leasing expenses means the
deductions incurred by an organization
of the lessor in a foreign country that are
properly allocable to rental income and
that would be allowable under section
162 to the lessor if it were a domestic
corporation, other than—

(A) Deductions for compensation for
personal services rendered by
shareholders of, or related persons (as
defined in section 954(d)(3)) with
respect to, the lessor;

(B) Deductions for rents paid or
accrued;

(C) Deductions that, although
generally allowable under section 162,
would be specifically allowable to the
lessor (if the lessor were a domestic
corporation) under any section of the
Internal Revenue Code other than
section 162; and

(D) Deductions for payments made to
agents or independent contractors with
respect to the leased property other than
payments for insurance, utilities and
other expenses for like services, or for
capitalized repairs.

(iv) Adjusted leasing profit. The term
adjusted leasing profit means the gross
income of the lessor from rents, reduced
by the sum of—

(A) The rents paid or incurred by the
lessor with respect to such rental
income;

(B) The amounts that would be
allowable to such lessor (if the lessor
were a domestic corporation) as
deductions under sections 167 or 168
with respect to such rental income; and

(C) The amounts paid by the lessor to
agents or independent contractors with
respect to such rental income other than
payments for insurance, utilities and
other expenses for like services, or for
capitalized repairs.

(3) Examples. The application of this
paragraph (c) is illustrated by the
following examples.
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Example 1. Controlled foreign corporation
A is regularly engaged in the production of
office machines which it sells or leases to
others and services. Under paragraph (c)(1)(i)
of this section, the rental income of
Corporation A from these leases is derived in
the active conduct of a trade or business for
purposes of section 954(c)(2)(A).

Example 2. Controlled foreign corporation
D purchases motor vehicles which it leases
to others. In the conduct of its short-term
leasing of such vehicles in foreign country X,
Corporation D owns a large number of motor
vehicles in country X which it services and
repairs, leases motor vehicles to customers
on an hourly, daily, or weekly basis,
maintains offices and service facilities in
country X from which to lease and service
such vehicles, and maintains therein a
sizable staff of its own administrative, sales,
and service personnel. Corporation D also
leases in country X on a long-term basis,
generally for a term of one year, motor
vehicles that it owns. Under the terms of the
long-term leases, Corporation D is required to
repair and service, during the term of the
lease, the leased motor vehicles without cost
to the lessee. By the maintenance in country
X of office, sales, and service facilities and
its complete staff of administrative, sales, and
service personnel, Corporation D maintains
and operates an organization therein that is
regularly engaged in the business of
marketing and servicing the motor vehicles
that are leased. The deductions incurred by
such organization satisfy the 25-percent test
of paragraph (c)(2)(ii) of this section; thus,
such organization is substantial in relation to
the rents Corporation D receives from leasing
the motor vehicles. Therefore, under
paragraph (c)(1)(iv) of this section, such rents
are derived in the active conduct of a trade
or business for purposes of section
954(c)(2)(A).

Example 3. Controlled foreign corporation
E owns a complex of apartment buildings
that it has acquired by purchase. Corporation
E engages a real estate management firm to
lease the apartments, manage the buildings
and pay over the net rents to Corporation E.
The rental income of Corporation E from
such leases is not derived in the active
conduct of a trade or business for purposes
of section 954(c)(2)(A).

Example 4. Controlled foreign corporation
F acquired by purchase a twenty-story office
building in a foreign country, three floors of
which it occupies and the rest of which it
leases. Corporation F acts as rental agent for
the leasing of offices in the building and
employs a substantial staff to perform other
management and maintenance functions.
Under paragraph (c)(1)(ii) of this section, the
rents received by Corporation F from such
leasing operations are derived in the active
conduct of a trade or business for purposes
of section 954(c)(2)(A).

Example 5. Controlled foreign corporation
G owns equipment that it ordinarily uses to
perform contracts in foreign countries to drill
oil wells. For occasional brief and irregular
periods it is unable to obtain contracts
requiring immediate performance sufficient
to employ all such equipment. During such
a period it sometimes leases such idle
equipment temporarily. After the expiration

of such temporary leasing of the property,
Corporation G continues the use of such
equipment in the performance of its own
drilling contracts. Under paragraph (c)(1)(iii)
of this section, rents Corporation G receives
from such leasing of idle equipment are
derived in the active conduct of a trade or
business for purposes of section 954(c)(2)(A).

(d) Excluded royalties—(1) Active
conduct of a trade or business. Royalties
will be considered for purposes of
paragraph (b)(6) of this section to be
derived in the active conduct of a trade
or business if such royalties are derived
by the controlled foreign corporation
(the licensor) from licensing—

(i) Property that the licensor has
developed, created, or produced, or has
acquired and added substantial value to,
but only so long as the licensor is
regularly engaged in the development,
creation, or production of, or in the
acquisition of and addition of
substantial value to, property of such
kind; or

(ii) Property that is licensed as a result
of the performance of marketing
functions by such licensor if the
licensor, through its own officers or staff
of employees located in a foreign
country, maintains and operates an
organization in such country that is
regularly engaged in the business of
marketing, or of marketing and
servicing, the licensed property and that
is substantial in relation to the amount
of royalties derived from the licensing of
such property.

(2) Special rules—(i) Adding
substantial value. For purposes of
paragraph (d)(1)(i) of this section, the
performance of marketing functions will
not be considered to add substantial
value to property.

(ii) Substantiality of foreign
organization. For purposes of paragraph
(d)(1)(ii) of this section, whether an
organization in a foreign country is
substantial in relation to the amount of
royalties is determined based on all of
the facts and circumstances. However,
such an organization will be considered
substantial in relation to the amount of
royalties if active licensing expenses, as
defined in paragraph (d)(2)(iii) of this
section, equal or exceed 25 percent of
the adjusted licensing profit, as defined
in paragraph (d)(2)(iv) of this section.

(iii) Active licensing expenses. The
term active licensing expenses means
the deductions incurred by an
organization of the licensor in a foreign
country that are properly allocable to
royalty income and that would be
allowable under section 162 to the
licensor if it were a domestic
corporation, other than—

(A) Deductions for compensation for
personal services rendered by

shareholders of, or related persons (as
defined in section 954(d)(3)) with
respect to, the licensor;

(B) Deductions for royalties paid or
incurred;

(C) Deductions that, although
generally allowable under section 162,
would be specifically allowable to the
licensor (if the controlled foreign
corporation were a domestic
corporation) under any section of the
Internal Revenue Code other than
section 162; and

(D) Deductions for payments made to
agents or independent contractors with
respect to the licensed property.

(iv) Adjusted licensing profit. The
term adjusted licensing profit means the
gross income of the licensor from
royalties, reduced by the sum of—

(A) The royalties paid or incurred by
the licensor with respect to such royalty
income;

(B) The amounts that would be
allowable to such licensor as deductions
under section 167 or 197 (if the licensor
were a domestic corporation) with
respect to such royalty income; and

(C) The amounts paid by the licensor
to agents or independent contractors
with respect to such royalty income.

(3) Examples. The application of this
paragraph (d) is illustrated by the
following examples.

Example 1. Controlled foreign corporation
A, through its own staff of employees, owns
and operates a research facility in foreign
country X. At the research facility employees
of Corporation A who are scientists,
engineers, and technicians regularly perform
experiments, tests, and other technical
activities, that ultimately result in the
issuance of patents that it sells or licenses.
Under paragraph (d)(1)(i) of this section,
royalties received by Corporation A for the
privilege of using patented rights that it
develops as a result of such research activity
are derived in the active conduct of a trade
or business for purposes of section
954(c)(2)(A), but only so long as the licensor
is regularly engaged in the development,
creation, or production of, or in the
acquisition of and addition of substantial
value to, property of such kind.

Example 2. Assume that Corporation A in
Example 1, in addition to receiving royalties
for the use of patents that it develops,
receives royalties for the use of patents that
it acquires by purchase and licenses to others
without adding any value thereto.
Corporation A generally consummates
royalty agreements on such purchased
patents as the result of inquiries received by
it from prospective licensees when the fact
becomes known in the business community,
as a result of the filing of a patent,
advertisements in trade journals,
announcements, and contacts by employees
of Corporation A, that Corporation A has
acquired rights under a patent and is
interested in licensing its rights. Corporation
A does not, however, maintain and operate
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an organization in a foreign country that is
regularly engaged in the business of
marketing the purchased patents. The
royalties received by Corporation A for the
use of the purchased patents are not derived
in the active conduct of a trade or business
for purposes of section 954(c)(2)(A).

Example 3. Controlled foreign corporation
B receives royalties for the use of patents that
it acquires by purchase. The primary
business of Corporation B, operated on a
regular basis, consists of licensing patents
that it has purchased raw from inventors and,
through the efforts of a substantial staff of
employees consisting of scientists, engineers,
and technicians, made susceptible to
commercial application. For example,
Corporation B, after purchasing patent rights
covering a chemical process, designs
specialized production equipment required
for the commercial adaptation of the process
and, by so doing, substantially increases the
value of the patent. Under paragraph (d)(1)(i)
of this section, royalties received by
Corporation B from the use of such patent are
derived in the active conduct of a trade or
business for purposes of section 954(c)(2)(A).

Example 4. Controlled foreign corporation
C receives royalties for the use of a patent
that it developed through its own staff of
employees at its facility in country X.
Corporation C has developed no other
patents. It does not regularly employ a staff
of scientists, engineers or technicians to
create new products to be patented. Further,
it does not purchase and license patents
developed by others to which it has added
substantial value. The royalties received by
Corporation C are not derived from the active
conduct of a trade or business for purposes
of section 954(c)(2)(A).

Example 5. Controlled foreign corporation
D finances independent persons in the
development of patented items in return for
an ownership interest in such items from
which it derives a percentage of royalty
income, if any, subsequently derived from
the use by others of the protected right.
Corporation D also attempts to increase its
royalty income from such patents by
contacting prospective licensees and
rendering to licensees advice that is intended
to promote the use of the patented property.
Corporation D does not, however, maintain
and operate an organization in a foreign
country that is regularly engaged in the
business of marketing the patents. Royalties
received by Corporation D for the use of such
patents are not derived in the active conduct
of a trade or business for purposes of section
954(c)(2)(A).

(e) Certain property transactions—(1)
In general—(i) Inclusions. Gain from
certain property transactions described
in section 954(c)(1)(B) includes the
excess of gains over losses from the sale
or exchange of—

(A) Property that gives rise to
dividends, interest, rents, royalties or
annuities, as described in paragraph
(e)(2) of this section;

(B) Property that is an interest in a
partnership, trust or REMIC; and

(C) Property that does not give rise to
income, as described in paragraph (€)(3)
of this section.

(ii) Exceptions. Gain or loss from
certain property transactions described
in section 954(c)(1)(B) and paragraph
(e)(1)(i) of this section does not include
gain or loss from the sale or exchange
of—

(A) Inventory or similar property, as
defined in paragraph (a)(4)(iii) of this
section;

(B) Dealer property, as defined in
paragraph (a)(4)(v) of this section; or

(C) Property that gives rise to rents or
royalties described in paragraph (b)(6) of
this section that are derived in the
active conduct of a trade or business
from persons that are not related
persons (as defined in section 954(d)(3))
with respect to the controlled foreign
corporation.

(iii) Treatment of losses. Section
1.954-1(c)(1)(ii) provides for the
treatment of losses in excess of gains
from the sale or exchange of property
described in paragraph (e)(1)(i) of this
section.

(iv) Dual character property. Property
may, in part, constitute property that
gives rise to certain income as described
in paragraph (e)(2) of this section or, in
part, constitute property that does not
give rise to any income as described in
paragraph (e)(3) of this section.
However, property that is described in
paragraph (e)(1)(i)(B) of this section
cannot be dual character property. Dual
character property must be treated as
two separate properties for purposes of
paragraph (e)(2) or (3) of this section.
Accordingly, the sale or exchange of
such dual character property will give
rise to gain or loss that in part must be
included in the computation of foreign
personal holding company income
under paragraph (e)(2) or (3) of this
section, and in part is excluded from
such computation. Gain or loss from the
disposition of dual character property
must be bifurcated under this paragraph
(e)(1)(iv) pursuant to the method that
most reasonably reflects the relative
uses of the property. Reasonable
methods may include comparisons in
terms of gross income generated or the
physical division of the property. In the
case of real property, the physical
division of the property will in most
cases be the most reasonable method
available. For example, if a controlled
foreign corporation owns an office
building, uses 60 percent of the building
in its trade or business, and rents out
the other 40 percent, then 40 percent of
the gain recognized on the disposition
of the property would reasonably be
treated as gain that is included in the
computation of foreign personal holding

company income under this paragraph
(e)(1). This paragraph (e)(1)(iv)
addresses the contemporaneous use of
property for dual purposes. For rules
concerning changes in the use of
property affecting its classification for
purposes of this paragraph (e), see
paragraph (a)(3) of this section.

(2) Property that gives rise to certain
income—(i) In general. Property the sale
or exchange of which gives rise to
foreign personal holding company
income under this paragraph (e)(2)
includes property that gives rise to
dividends, interest, rents, royalties or
annuities described in paragraph (b) of
this section, including—

(A) Property that gives rise to export
financing interest described in
paragraph (b)(2) of this section; and

(B) Property that gives rise to income
from related persons described in
paragraph (b) (4) or (5) of this section.

(ii) Gain or loss from the disposition
of a debt instrument. Gain or loss from
the sale, exchange, or retirement of a
debt instrument is included in the
computation of foreign personal holding
company income under this paragraph
(e) unless—

(A) In the case of gain—

(1) It is interest (as defined in
paragraph (a)(4)(i) of this section); or

(2) It is income equivalent to interest
(as described in paragraph (h) of this
section); and

(B) In the case of loss—

(1) Itis directly allocated to, or treated
as an adjustment to, interest income (as
described in paragraph (a)(4)(i) of this
section) or income equivalent to interest
(as defined in paragraph (h) of this
section) under any provision of the
Internal Revenue Code or Income Tax
Regulations; or

(2) It is required to be apportioned in
the same manner as interest expense
under section 864(e) or any other
provision of the Internal Revenue Code
or Income Tax Regulations.

(3) Property that does not give rise to
income. Except as otherwise provided
in this paragraph (e)(3), for purposes of
this section, the term property that does
not give rise to income includes all
rights and interests in property (whether
or not a capital asset) including, for
example, forwards, futures and options.
Property that does not give rise to
income shall not include—

(i) Property that gives rise to
dividends, interest, rents, royalties or
annuities described in paragraph (e)(2)
of this section;

(ii) Tangible property (other than real
property) used or held for use in the
controlled foreign corporation’s trade or
business that is of a character that
would be subject to the allowance for
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depreciation under section 167 or 168
and the regulations under those sections
(including tangible property described
in §1.167(a)-2);

(iii) Real property that does not give
rise to rental or similar income, to the
extent used or held for use in the
controlled foreign corporation’s trade or
business;

(iv) Intangible property (as defined in
section 936(h)(3)(B)), goodwill or going
concern value, to the extent used or
held for use in the controlled foreign
corporation’s trade or business;

(v) Notional principal contracts (but
see paragraphs (f)(2), (9)(2) and (h)(3) of
this section for rules that include
income from certain notional principal
contracts in gains from commodities
transactions, foreign currency gains and
income equivalent to interest,
respectively); or

(vi) Other property that is excepted
from the general rule of this paragraph
(e)(3) by the Commissioner in published
guidance. See §601.601(d)(2) of this
chapter.

(f) Commodities transactions—(1) In
general—(i) Inclusion in foreign
personal holding company income.
Foreign personal holding company
income includes the excess of gains over
losses from commodities transactions.

(ii) Exception. Gains and losses from
qualified active sales and qualified
hedging transactions are excluded from
the computation of foreign personal
holding company income under this
paragraph (f).

(iii) Treatment of losses. Section
1.954-1(c)(2)(ii) provides for the
treatment of losses in excess of gains
from commodities transactions.

(2) Definitions—(i) Commaodity. For
purposes of this section, the term
commodity includes tangible personal
property of a kind that is actively traded
or with respect to which contractual
interests are actively traded.

(ii) Commaodities transaction. The
term commodities transaction means
the purchase or sale of a commodity for
immediate (spot) delivery or deferred
(forward) delivery, or the right to
purchase, sell, receive, or transfer a
commodity, or any other right or
obligation with respect to a commodity
accomplished through a cash or off-
exchange market, an interbank market,
an organized exchange or board of trade,
or an over-the-counter market, or in a
transaction effected between private
parties outside of any market.
Commodities transactions include, but
are not limited to—

(A) A futures or forward contract in a
commodity;

(B) A leverage contract in a
commodity purchased from a leverage
transaction merchant;

(C) An exchange of futures for
physical transaction;

(D) A transaction, including a
notional principal contract, in which
the income or loss to the parties is
measured by reference to the price of a
commodity, a pool of commodities, or
an index of commodities;

(E) The purchase or sale of an option
or other right to acquire or transfer a
commodity, a futures contract in a
commodity, or an index of commodities;
and

(F) The delivery of one commodity in
exchange for the delivery of another
commodity, the same commodity at
another time, cash, or nonfunctional
currency.

(iii) Qualified active sale—(A) In
general. The term qualified active sale
means the sale of commodities in the
active conduct of a commodities
business as a producer, processor,
merchant, or handler of commodities if
substantially all of the controlled
foreign corporation’s business is as an
active producer, processor, merchant or
handler of commodities. The sale of
commodities held by a controlled
foreign corporation other than in its
capacity as an active producer,
processor, merchant or handler of
commodities is not a qualified active
sale. For example, the sale by a
controlled foreign corporation of
commodities that were held for
investment or speculation would not be
a qualified active sale.

(B) Active conduct of a commodities
business. For purposes of this
paragraph, a controlled foreign
corporation is engaged in the active
conduct of a commodities business as a
producer, processor, merchant, or
handler of commodities only with
respect to commodities for which each
of the following conditions is satisfied—

(2) It holds the commodities directly,
and not through an agent or
independent contractor, as inventory or
similar property (as defined in
paragraph (a)(4)(iii) of this section) or as
dealer property (as defined in paragraph
(a)(4)(v) of this section); and

(2) With respect to such commodities,
it incurs substantial expenses in the
ordinary course of a commodities
business from engaging in one or more
of the following activities directly, and
not through an independent
contractor—

(i) Substantial activities in the
production of the commodities,
including planting, tending or
harvesting crops, raising or slaughtering
livestock, or extracting minerals;

(if) Substantial processing activities
prior to the sale of the commaodities,
including the blending and drying of
agricultural commodities, or the
concentrating, refining, mixing,
crushing, aerating or milling of
commodities; or

(iii) Significant activities as described
in paragraph (f)(2)(iii)(B)(3) of this
section.

(3) For purposes of paragraph
(H()(iii)(B)(2)(iii) of this section, the
significant activities must relate to—

(i) The physical movement, handling
and storage of the commodities,
including preparation of contracts and
invoices, arranging freight, insurance
and credit, arranging for receipt, transfer
or negotiation of shipping documents,
arranging storage or warehousing, and
dealing with quality claims;

(i) Owning and operating facilities for
storage or warehousing; or

(iii) Owning or chartering vessels or
vehicles for the transportation of the
commodities.

(C) Substantially all. Substantially all
of the controlled foreign corporation’s
business is as an active producer,
processor, merchant, or handler of
commodities if the sum of its gross
receipts from all of its qualified active
sales (as defined in this paragraph
(A(2)(iii) without regard to the
substantially all requirement) of
commodities and its gross receipts from
all of its qualified hedging transactions
(as defined in paragraph (f)(2)(iv) of this
section, applied without regard to the
substantially all requirement of this
paragraph (f)(2)(iii)(C)) equals or
exceeds 85 percent of its total gross
receipts for the taxable year (computed
as though the corporation were a
domestic corporation). In computing
gross receipts, the District Director may
disregard any sale or hedging
transaction that has as a principal
purpose manipulation of the 85 percent
gross receipts test. A purpose may be a
principal purpose even though it is
outweighed by other purposes (taken
together or separately).

(D) Activities of employees of a
related entity. For purposes of this
paragraph (f), activities of employees of
an entity related to the controlled
foreign corporation, who are made
available to and supervised on a day-to-
day basis by, and whose salaries are
paid by (or reimbursed to the related
entity by), the controlled foreign
corporation, are treated as activities
engaged in directly by the controlled
foreign corporation.

(E) Financial activities. For purposes
of this paragraph (f), a corporation is not
engaged in a commodities business as a
producer, processor, merchant, or
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handler of commodities if its business is
primarily financial. For example, the
business of a controlled foreign
corporation is primarily financial if its
principal business is making a market in
notional principal contracts based on a
commodities index.

(iv) Qualified hedging transaction—
(A) In general. The term qualified
hedging transaction means a bona fide
hedging transaction, as defined in
paragraph (a)(4)(ii) of this section, with
respect to qualified active sales (other
than transactions described in section
988(c)(1) without regard to section
988(c)(1)(D)(1)). .

(B) Exception. The term qualified
hedging transaction does not include
transactions that are not reasonably
necessary to the conduct of business of
the controlled foreign corporation as a
producer, processor, merchant or
handler of a commodity in the manner
in which such business is customarily
and usually conducted by others.

(g9) Foreign currency gain or loss—(1)
Scope and purpose. This paragraph (g)
provides rules for the treatment of
foreign currency gains and losses.
Paragraph (g)(2) of this section provides
the general rule. Paragraph (g)(3) of this
section provides an election to include
foreign currency gains or losses that
would otherwise be treated as foreign
personal holding company income
under this paragraph (g) in the
computation of another category of
subpart F income. Paragraph (g)(4) of
this section provides an alternative
election to treat any net foreign currency
gain or loss as foreign personal holding
company income. Paragraph (g)(5) of
this section provides rules for certain
gains and losses not subject to this
paragraph (9).

(2) In general—(i) Inclusion. Except as
otherwise provided in this paragraph
(9), foreign personal holding company
income includes the excess of foreign
currency gains over foreign currency
losses attributable to any section 988
transactions (foreign currency gain or
loss). Section 1.954-1(c)(1)(ii) provides
rules for the treatment of foreign
currency losses in excess of foreign
currency gains. However, if an election
is made under paragraph (g)(4) of this
section, the excess of foreign currency
losses over foreign currency gains to
which the election would apply may be
apportioned to, and offset, other
categories of foreign personal holding
company income.

(ii) Exclusion for business needs—(A)
General Rule. Foreign currency gain or
loss directly related to the business
needs of the controlled foreign
corporation is excluded from foreign
personal holding company income.

(B) Business needs. Foreign currency
gain or loss is directly related to the
business needs of a controlled foreign
corporation if—

(1) The foreign currency gain or loss—

(i) Arises from a transaction (other
than a hedging transaction) entered into,
or property used or held for use, in the
normal course of the controlled foreign
corporation’s trade or business;

(ii) Arises from a transaction or
property that does not itself (and could
not reasonably be expected to) give rise
to subpart F income other than foreign
currency gain or loss;

(iii) Does not arise from a transaction
described in section 988(c)(1)(B)(iii);
and

(iv) Is clearly determinable from the
records of the controlled foreign
corporation as being derived from such
transaction or property; or

(2) The foreign currency gain or loss
arises from a bona fide hedging
transaction, as defined in paragraph
(a)(4)(ii) of this section, with respect to
a transaction or property that satisfies
the requirements of paragraph
(9)(2)(ii)(B)(2)of this section. For
purposes of this paragraph
(9)(2)(ii)(B)(2), a hedging transaction
will satisfy the aggregate hedging rules
of §1.1221-2(c)(7) only if all (or all but
a de minimis amount) of the aggregate
risk being hedged arises in connection
with transactions that satisfy the
requirements of paragraph (g)(2)(ii)(B)(1)
of this section.

(C) Regular dealers. Transactions in
dealer property (as defined in paragraph
(a)(4)(v) of this section) described in
section 988(c)(1) (B) or (C) that are
entered into by a controlled foreign
corporation that is a regular dealer (as
defined in paragraph (a)(4)(iv) of this
section) in such property in its capacity
as a dealer will be treated as directly
related to the business needs of the
controlled foreign corporation under
paragraph (g)(2)(ii)(A) of this section.

(D) Example. The following example
illustrates the provisions of this
paragraph (g)(2).

Example. (i) CFC1 and CFC2 are controlled
foreign corporations located in Country B,
and are members of the same controlled
group. CFC1 is engaged in the active conduct
of a trade or business that does not produce
any subpart F income. CFC2 serves as the
currency coordination center for the
controlled group, aggregating currency risks
incurred by the group and entering into
hedging transactions that transfer those risks
outside of the group. Pursuant to this
arrangement, and to hedge the currency risk
on a non-interest bearing receivable incurred
by CFC1 in the normal course of its business,
on Day 1 CFC1 enters into a forward contract
to sell Japanese Yen to CFC2 in 30 days. Also
on Day 1, CFC2 enters into a forward contract

to sell Yen to unrelated Bank X on Day 30.
CFC2 is not a regular dealer in Yen spot and
forward contracts, and the Yen is not the
functional currency for either CFC1 or CFC2.

(ii) Because the forward contract entered
into by CFC1 to sell Yen hedges a transaction
entered into in the normal course of CFC1’s
business that does not give rise to subpart F
income, it qualifies as a bona fide hedging
transaction as defined in paragraph (a)(4)(ii)
of this section. Therefore, CFC1’s foreign
exchange gain or loss from that forward
contract will not be treated as foreign
personal holding company income or loss
under this paragraph (g).

(iii) Because the forward contract to
purchase Yen was entered into by CFC2 in
order to assume currency risks incurred by
CFCL1 it does not qualify as a bona fide
hedging transaction, as defined in paragraph
(a)(4)(ii) of this section. Thus, foreign
exchange gain or loss recognized by CFC2
from that forward contract will be foreign
personal holding company income. Because
CFC2 entered into the forward contract to sell
Yen in order to hedge currency risks of CFC1,
that forward contract also does not qualify as
a bona fide hedging transaction. Thus,
CFC2’s foreign currency gain or loss arising
from that forward contract will be foreign
personal holding company income.

(iii) Special rule for foreign currency
gain or loss from an interest-bearing
liability. Except as provided in
paragraph (g)(5)(iv) of this section,
foreign currency gain or loss arising
from an interest-bearing liability is
characterized as subpart F income and
non-subpart F income in the same
manner that interest expense associated
with the liability would be allocated
and apportioned between subpart F
income and non-subpart F income
under 8§1.861-9T and 1.861-12T.

(3) Election to characterize foreign
currency gain or loss that arises from a
specific category of subpart F income as
gain or loss in that category—(i) In
general. For taxable years of a controlled
foreign corporation beginning on or after
November 6, 1995, the controlling
United States shareholders of the
controlled foreign corporation may
elect, under this paragraph (g)(3), to
exclude foreign currency gain or loss
otherwise includible in the computation
of foreign personal holding company
income under this paragraph (g) from
the computation of foreign personal
holding company income under this
paragraph (g) and include such foreign
currency gain or loss in the category (or
categories) of subpart F income
(described in section 952(a), or, in the
case of foreign base company income,
described in §1.954-1(c)(1)(iii)(A) (1) or
(2)) to which such gain or loss relates.

If an election is made under this
paragraph (g)(3) with respect to a
category (or categories) of subpart F
income described in section 952(a), or,



Federal Register / Vol. 60,

No. 173 / Thursday, September 7, 1995 / Rules and Regulations 46527

in the case of foreign base company
income, described in 8 1.954—
1(c)(Q)(ii)(A) (1) or (2), the election
shall apply to all foreign currency gain
or loss that arises from—

(A) A transaction (other than a
hedging transaction) entered into, or
property used or held for use, in the
normal course of the controlled foreign
corporation’s trade or business that
gives rise to income in that category (or
categories) and that is clearly
determinable from the records of the
controlled foreign corporation as being
derived from such transaction or
property; and

(B) A bona fide hedging transaction,
as defined in paragraph (a)(4)(ii) of this
section, with respect to a transaction or
property described in paragraph
(9)(3)(I)(A) of this section. For purposes
of this paragraph (g)(3)(i)(B), a hedging
transaction will satisfy the aggregate
hedging rules of § 1.1221-2(c)(7) only if
all (or all but a de minimus amount) of
the aggregate risk being hedged arises in
connection with transactions or
property that generate the same category
of subpart F income described in section
952(a), or, in the case of foreign base
company income, described in §1.954—
L(c)(L)(iii)(A) (1) or (2). )

(i) Time and manner of election. The
controlling United States shareholders,
as defined in § 1.954-1(c)(5), make the
election on behalf of the controlled
foreign corporation by filing a statement
with their original income tax returns
for the taxable year of such United
States shareholders ending with or
within the taxable year of the controlled
foreign corporation for which the
election is made, clearly indicating that
such election has been made. If the
controlling United States shareholders
elect to apply these regulations
retroactively, under § 1.954-0(a)(1)(ii),
the election under this paragraph (g)(3)
may be made by the amended return
filed pursuant to the election under
§1.954-0(a)(1)(ii). The controlling
United States shareholders filing the
election statement described in this
paragraph (g)(3)(ii) must provide copies
of the election statement to all other
United States shareholders of the
electing controlled foreign corporation.
Failure to provide copies of such
statement will not cause an election
under this paragraph (g)(3) to be
voidable by the controlled foreign
corporation or the controlling United
States shareholders. However, the
District Director has discretion to void
the election if it is determined that three
was no reasonable cause for the failure
to provide copies of such statement. The
statement shall include the following
information—

(A) The name, address, taxpayer
identification number, and taxable year
of such United States shareholder;

(B) The name, address, and taxable
year of the controlled foreign
corporation for which the election is
effective; and

(C) Any additional information
required by the Commission by
administrative pronouncement.

(iii) Revocation of election. This
election is effective for the taxable year
of the controlled foreign corporation for
which it is made and all subsequent
taxable years of such corporation unless
revoked by or with the consent of the
Commissioner.

(iv) Example. The following example
illustrates the provisions of this
paragraph (g)(3).

Example. (i) CFC, a controlled foreign
corporation, is a sales company that earns
foreign base company sales income under
section 954(d). CFC makes an election under
this paragraph (g)(3) to treat foreign currency
gains or losses that arise from a specific
category (or categories) of subpart F income
(as described in section 952(a), or, in the case
of foreign base company income, as
described in § 1.954-1(c)(1)(iii)(A) (1) or (2))
as that type of income. CFC aggregates the
currency risk on all of its transactions that
generate foreign base company sales income
and hedges this net currency exposure.

(i) Assuming no more than a de minimus
amount of risk in the pool of risks being
hedged arises from transactions or property
that generate income other than foreign base
company sales income, pursuant to its
election under (g)(3), CFC’s net foreign
currency gain from the pool and the hedging
transactions will be treated as foreign base
company sales income under section 954(d),
rather than as foreign personal holding
company income under section 954(c)(1)(D).
If the pool of risks and the hedging
transactions generate a net foreign currency
loss, however, CFC must apply the rules of
§1.954-1(c)(1)(ii).

(4) Election to treat all foreign
currency gains or losses as foreign
personal holding company income—(i)
In general. If the controlling United
States shareholders make an election
under this paragraph (g)(4), the
controlled foreign corporation shall
include in its computation of foreign
personal holding company income the
excess of foreign currency gains over
losses or the excess of foreign currency
losses over gains attributable to any
section 988 transaction (except those
described in paragraph (g)(5) of this
section) and any section 1256 contract
that would be a section 988 transaction
but for section 988(c)(1)(D). Separate
elections for section 1256 contracts and
section 988 transactions are not
permitted. An election under this
paragraph (g)(4) supersedes an election
under paragraph (g)(3) of this section.

(i) Time and manner of election. The
controlling United States shareholders,
as defined in §1.964-1(c)(5), make the
election on behalf of the controlled
foreign corporation in the same time
and manner as provided in paragraph
(9)(3)(ii) of this section.

(iii) Revocation of election. This
election is effective for the taxable year
of the controlled foreign corporation for
which it is made and all subsequent
taxable years of such corporation unless
revoked by or with the consent of the
Commissioner.

(5) Gains and losses not subject to this
paragraph—(i) Capital gains and losses.
Gain or loss that is treated as capital
gain or loss under section 988(a)(1)(B) is
not foreign currency gain or loss for
purposes of this paragraph (g). Such
gain or loss is treated as gain or loss
from the sale or exchange of property
that is included in the computation of
foreign personal holding company
income under paragraph (e)(1) of this
section. Paragraph (a)(2) of this section
provides other rules concerning income
described in more than one category of
foreign personal holding company
income.

(ii) Income not subject to section 988.
Gain or loss that is not treated as foreign
currency gain or loss by reason of
section 988 (a)(2) or (d) is not foreign
currency gain or loss for purposes of
this paragraph (g). However, such gain
or loss may be included in the
computation of other categories of
foreign personal holding company
income in accordance with its
characterization under section 988 (a)(2)
or (d) (for example, foreign currency
gain that is treated as interest income
under section 988(a)(2) will be included
in the computation of foreign personal
holding company income under
paragraph (b)(ii) of this section).

(iii) Qualified business units using the
dollar approximate separate
transactions method. This paragraph (g)
does not apply to any DASTM gain or
loss computed under §1.985-3(d). Such
gain or loss is allocated under the rules
of §1.985-3 (e)(2)(iv) or (e)(3). However,
the provisions of this paragraph (g) do
apply to section 988 transactions
denominated in a currency other than
the United States dollar or the currency
that would be the qualified business
unit’s functional currency were it not
hyperinflationary.

(iv) Gain or loss allocated under
§1.861-9. [Reserved]

(h) Income equivalent to interest—(1)
In general—(i) Inclusion in foreign
personal holding company income.
Except as provided in this paragraph
(h), foreign personal holding company
income includes income equivalent to
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interest as defined in paragraph (h)(2) of
this section.

(ii) Exceptions—(A) Liability hedging
transactions. Income, gain, deduction or
loss that is allocated and apportioned in
the same manner as interest expense
under the provisions of §1.861-9T is
not income equivalent to interest for
purposes of this paragraph (h).

(B) Interest. Amounts treated as
interest under section 954(c)(1)(A) and
paragraph (b) of this section are not
income equivalent to interest for
purposes of this paragraph (h).

(2) Definition of income equivalent to
interest—(i) In general. The term income
equivalent to interest includes income
that is derived from—

(A) A transaction or series of related
transactions in which the payments, net
payments, cash flows, or return
predominantly reflect the time value of
money;

(B) Transactions in which the
payments (or a predominant portion
thereof) are, in substance, for the use or
forbearance of money;

(C) Notional principal contracts, to
the extent provided in paragraph (h)(3)
of this section;

(D) Factoring, to the extent provided
in paragraph (h)(4) of this section;

(E) Conversion transactions, but only
to the extent that gain realized with
respect to such a transaction is treated
as ordinary income under section 1258;

(F) The performance of services, to the
extent provided in paragraph (h)(5) of
this section;

(G) The commitment by a lender to
provide financing, whether or not such
financing actually is provided,;

(H) Transfers of debt securities subject
to section 1058; and

(I) Other transactions, as provided by
the Commissioner in published
guidance. See §601.601(d)(2) of this
chapter.

(ii) Income from the sale of property.
Income from the sale of property will
not be treated as income equivalent to
interest by reason of paragraph (h)(2)(i)
(A) or (B) of this section. Income
derived by a controlled foreign
corporation will be treated as arising
from the sale of property only if the
corporation in substance carries out
sales activities. Accordingly, an
arrangement that is designed to lend the
form of a sales transaction to a
transaction that in substance constitutes
an advance of funds will be disregarded.
For example, if a controlled foreign
corporation acquires property on 30-day
payment terms from one person and
sells that property to another person on
90-day payment terms and at
prearranged prices and terms such that
the foreign corporation bears no

substantial economic risk with respect
to the purchase and sale other than the
risk of non-payment, the foreign
corporation has not in substance
derived income from the sale of
property.

(3) Notional principal contracts—(i)
In general. Income equivalent to interest
includes income from notional principal
contracts denominated in the functional
currency of the taxpayer (or a qualified
business unit of the taxpayer, as defined
in section 989(a)), the value of which is
determined solely by reference to
interest rates or interest rate indices, to
the extent that the income from such
transactions accrues on or after August
14, 1989.

(ii) Regular dealers. Income
equivalent to interest does not include
income earned by a regular dealer (as
defined in paragraph (a)(4)(iv) of this
section) from notional principal
contracts that are dealer property (as
defined in paragraph (a)(4)(v) of this
section).

(4) Income equivalent to interest from
factoring—(i) General rule. Income
equivalent to interest includes factoring
income. Except as provided in
paragraph (h)(4)(ii) of this section, the
term factoring income includes any
income (including any discount income
or service fee, but excluding any stated
interest) derived from the acquisition
and collection or disposition of a
factored receivable. The amount of
income equivalent to interest realized
with respect to a factored receivable is
the difference (if a positive number)
between the amount paid for the
receivable by the foreign corporation
and the amount that it collects on the
receivable (or realizes upon its sale of
the receivable). The rules of this
paragraph (h)(4) apply only with respect
to the tax treatment of factoring income
derived from the acquisition and
collection or disposition of a factored
receivable and shall not affect the
characterization of an expense or loss of
either the person whose goods or
services gave rise to a factored
receivable or the obligor under a
receivable.

(ii) Exceptions. Factoring income
shall not include—

(A) Income treated as interest under
section 864(d) (1) or (6) (relating to
income derived from trade or service
receivables of related persons), even if
such income is treated as not described
in section 864(d)(1) by reason of the
same-country exception of section
864(d)(7);

(B) Income derived from a factored
receivable if payment for the acquisition
of the receivable is made on or after the
date on which stated interest begins to

accrue, but only if the rate of stated
interest equals or exceeds 120 percent of
the Federal short-term rate (as defined
under section 1274) (or the analogous
rate for a currency other than the dollar)
as of the date on which the receivable

is acquired by the foreign corporation;
or

(C) Income derived from a factored
receivable if payment for the acquisition
of the receivable by the foreign
corporation is made only on or after the
anticipated date of payment of all
principal by the obligor (or the
anticipated weighted average date of
payment of a pool of purchased
receivables).

(iii) Factored receivable. For purposes
of this paragraph (h)(4), the term
factored receivable includes any
account receivable or other evidence of
indebtedness, whether or not issued at
a discount and whether or not bearing
stated interest, arising out of the
disposition of property or the
performance of services by any person,
if such account receivable or evidence
of indebtedness is acquired by a person
other than the person who disposed of
the property or provided the services
that gave rise to the account receivable
or evidence of indebtedness. For
purposes of this paragraph (h)(4), it is
immaterial whether the person
providing the property or services
agrees to transfer the receivable at the
time of sale (as by accepting a third-
party charge or credit card) or at a later
time.

(iv) Examples. The following
examples illustrate the application of
this paragraph (h)(4).

Example 1. DP, a domestic corporation,
owns all of the outstanding stock of FS, a
controlled foreign corporation. FS acquires
accounts receivable arising from the sale of
property by unrelated corporation X. The
receivables have a face amount of $100, and
after 30 days bear stated interest equal to at
least 120 percent of the applicable Federal
short-term rate (determined as of the date the
receivable is acquired by FS). FS purchases
the receivables from X for $95 on Day 1 and
collects $100 plus stated interest from the
obligor under the receivable on Day 40.
Income (other than stated interest) derived by
FS from the factored receivables is factoring
income within the meaning of paragraph
(h)(4)(i) of this section and, therefore, is
income equivalent to interest.

Example 2. The facts are the same as in
Example 1, except that, rather than collecting
$100 plus stated interest from the obligor
under the factored receivable on Day 40, FS
sells the receivable to controlled foreign
corporation Y on Day 15 for $97. Both the
income derived by FS on the factored
receivable and the income derived by Y
(other than stated interest) on the receivable
are factoring income within the meaning of
paragraph (h)(4)(i) of this section, and
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therefore, constitute income equivalent to
interest.

Example 3. The facts are the same as in
Example 1, except that FS purchases the
receivables from X for $98 on Day 30. Income
derived by FS from the factored receivables
is excluded from factoring income under
paragraph (h)(4)(ii)(B) of this section and,
therefore, does not give rise to income
equivalent to interest.

Example 4. The facts are the same as in
Example 3, except that it is anticipated that
all principal will be paid by the obligor of the
receivables by Day 30. Income derived by FS
from this maturity factoring of the receivables
is excluded from factoring income under
paragraph (h)(4)(ii)(C) of this section and,
therefore, does not give rise to income
equivalent to interest.

Example 5. The facts are the same as in
Example 4, except that FS sells the factored
receivable to Y for $99 on day 45, at which
time stated interest is accruing on the unpaid
balance of $100. Because interest was
accruing at the time Y acquired the
receivable at a rate equal to at least 120
percent of the applicable Federal short-term
rate, income derived by Y from the factored
receivable is excluded from factoring income
under paragraph (h)(4)(ii)(B) of this section
and, therefore, does not give rise to income
equivalent to interest.

Example 6. DP, a domestic corporation
engaged in an integrated credit card business,
owns all of the outstanding stock of FS, a
controlled foreign corporation. On Day 1
individual A uses a credit card issued by DP
to purchase shoes priced at $100 from X, a
foreign corporation unrelated to DP, FS, or A.
On Day 7, X transfers the receivable (which
does not bear stated interest) arising from A’s
purchase to FS in exchange for $95. FS
collects $100 from A on Day 45. Income
derived by FS on the factored receivable is
factoring income within the meaning of
paragraph (h)(4)(i) of this section and,
therefore, is income equivalent to interest.

(5) Receivables arising from
performance of services. If payment for
services performed by a controlled
foreign corporation is not made until
more than 120 days after the date on
which such services are performed, then
the income derived by the controlled
foreign corporation constitutes income
equivalent to interest to the extent that
interest income would be imputed
under the principles of section 483 or
the original issue discount provisions
(sections 1271 through 1275), if—

(i) Such provisions applied to
contracts for the performance of
services;

(i) The time period referred to in
sections 483(c)(1) and 1274(c)(1)(B)
were 120 days rather than six months;
and

(iii) The time period referred to in
section 483(c)(1)(A) were 120 days
rather than one year.

(6) Examples. The following examples
illustrate the application of this
paragraph (h).

Example 1. CFC, a controlled foreign
corporation, promises that Corporation A
may borrow up to $500 in principal for one
year beginning at any time during the next
three months at an interest rate of 10 percent.
In exchange, Corporation A pays CFC a
commitment fee of $2. The entire $2 fee is
included in the computation of CFC’s foreign
personal holding company income under
paragraph (h)(2)(i)(G) of this section,
regardless of whether Corporation A actually
borrows from CFC.

Example 2. (i) At the beginning of its
current taxable year, CFC, a controlled
foreign corporation, purchases at face value
a one-year debt instrument issued by
Corporation A having a $100 principal
amount and bearing a floating rate of interest
set at the London Interbank Offered Rate
(LIBOR) plus one percentage point.
Contemporaneously, CFC borrows $100 from
Corporation B for one year at a fixed interest
rate of 10 percent, using the debt instrument
as security.

(ii) During its current taxable year, CFC
accrues $11 of interest from Corporation A on
the bond. Because interest is excluded from
the definition of income equivalent to
interest under paragraph (h)(1)(ii)(B) of this
section, the $11 is not income equivalent to
interest.

(iii) During its current taxable year, CFC
incurs $10 of interest expense with respect to
the borrowing from Corporation B. That
expense is allocated and apportioned to, and
reduces, subpart F income to the extent
provided in section 954(b)(5) and §81.861—
9T through 1.861-12T and 1.954-1(c).

Example 3. (i) On January 1, 1994, CFC, a
controlled foreign corporation with the
United States dollar as its functional
currency, purchases at face value a 10-year
debt instrument issued by Corporation A
having a $100 principal amount and bearing
a floating rate of interest set at the London
Interbank Offered Rate (LIBOR) plus one
percentage point payable on December 31st
of each year. CFC subsequently determines
that it would prefer receiving a fixed rate of
return. Accordingly, on January 1, 1995, CFC
enters into a 9-year interest rate swap
agreement with Corporation B whereby
Corporation B promises to pay CFC on
December 31st of each year an amount equal
to 10 percent on a notional principal amount
of $100. In exchange, CFC promises to pay
Corporation B an amount equal to LIBOR
plus one percentage point on the notional
principal amount.

(i) On December 31, 1995, CFC receives $9
of interest income from Corporation A with
respect to the debt instrument. On the same
day, CFC receives a total of $10 from
Corporation B and pays $9 to Corporation B
with respect to the interest rate swap.

(iii) The $9 of interest income is foreign
personal holding income under section
954(c)(1). Pursuant to § 1.446-3(d), CFC
recognizes $1 of swap income for its 1995
taxable year that is also foreign personal
holding company income because it is
income equivalent to interest under
paragraph (h)(2)(i)(C) of this section.

Example 4. (i) CFC, a controlled foreign
corporation, purchases commodity X on the
spot market for $100 and,

contemporaneously, enters into a 3 month
forward contract to sell commodity X for
$104, a price set by the forward market.

(if) Assuming that substantially all of CFC’s
expected return is attributable to the time
value of the net investment, as described in
section 1258(c)(1), the transaction is a
conversion transaction under section 1258(c).
Accordingly, any gain treated as ordinary
income under section 1258(a) will be foreign
personal holding company income because it
is income equivalent to interest under
paragraph (h)(2)(i)(E) of this section.

Par. 4. Section 1.957-1 is amended by
adding paragraphs (a), (c) Examples 8
through 10, and (d) to read as follows:

§1.957-1 Definition of controlled foreign
corporation.

(a) In general. The term controlled
foreign corporation means any foreign
corporation of which more than 50
percent (or such lesser amount as is
provided in section 957(b) or section
953(c)) of either—

(1) The total combined voting power
of all classes of stock of the corporation
entitled to vote; or

(2) The total value of the stock of the
corporation, is owned within the
meaning of section 958(a), or (except for
purposes of section 953(c)) is
considered as owned by applying the
rules of section 958(b) and § 1.958-2, by
United States shareholders on any day
during the taxable year of such foreign
corporation. For the definition of the
term United States shareholder, see
sections 951(b) and 953(c)(1)(A). For the
definition of the term foreign
corporation, see § 301.7701-5 of this
chapter (Procedure and Administration
Regulations). For the treatment of
associations as corporations, see section
7701(a)(3) and §8301.7701-1 and
301.7701-2 of this chapter. For the
definition of the term stock, see sections
958(a)(3) and 7701(a)(7). For the
classification of a member in an
association, joint stock company, or
insurance company as a shareholder,
see section 7701(a)(8).

* * * * *

(C) * * *

Example 8. For its prior taxable year, JV,

a foreign corporation, had outstanding 1000
shares of class A stock, which is voting
common, and 1000 shares of class B stock,
which is nonvoting preferred. DP, a domestic
corporation, and FP, a foreign corporation,
each owned precisely 500 shares of both
class A and class B stock, and each elected

5 of the 10 members of JV’s board of
directors. The other facts and circumstances
were such that JV was not a controlled
foreign corporation on any day of the prior
taxable year. On the first day of the current
taxable year, DP purchased one share of class
B stock from FP. JV was a controlled foreign
corporation on that day because over 50
percent of the total value in the corporation
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was held by a person that was a United States
shareholder under section 951(b).

Example 9. The facts are the same as in
Example 8 except that the stock of FP was
publicly traded, FP had one class of stock,
and on the first day of the current taxable
year DP purchased one share of FP stock on
the foreign stock exchange instead of
purchasing one share of JV stock from FP. JV
became a controlled foreign corporation on
that day because over 50 percent of the total
value in the corporation was held by a person
that was a United States shareholder under
section 951(b).

Example 10. X, a foreign corporation, is
incorporated under the laws of country Y.
Under the laws of country Y, X is considered
a mutual insurance company. X issues
insurance policies that provide the
policyholder with the right to vote for
directors of the corporation, the right to a
share of the assets upon liquidation in
proportion to premiums paid, and the right
to receive policyholder dividends in
proportion to premiums paid. Only
policyholders are provided with the right to
vote for directors, share in assets upon
liquidation, and receive distributions. United
States policyholders contribute 25 percent of
the premiums and have 25 percent of the
outstanding rights to vote for the board of
directors. Based on these facts, the United
States policyholders are United States
shareholders owning the requisite combined
voting power and value. Thus, X is a
controlled foreign corporation for purposes of
taking into account related person insurance
income under section 953(c).

(d) Effective date. Paragraphs (a) and
(c) Examples 8 through 10 of this
section are effective for taxable years of
a controlled foreign corporation
beginning after November 6, 1995.

§1.954A-1 and 1.954A-2

Par. 5. Sections 1.954A-1 and
1.954A-2 are removed.

[Removed]

§1.957-1T [Removed]
Par. 6. Section 1.957-1T is removed.

PART 4—[ADDED]

Par. 7. 26 CFR part 4 is added to read
as follows:

PART 4—TEMPORARY INCOME TAX
REGULATIONS UNDER SECTION 954
OF THE INTERNAL REVENUE CODE

Sec.

4.954-0 Introduction.

4.954-1 Foreign base company income;
taxable years beginning after December
31, 1986.

4.954-2 Foreign personal holding company
income; taxable years beginning after
December 31, 1986.

Authority: 26 U.S.C. 7805.

Sec.

4.954-0 also issued under 26 U.S.C. 954 (b)
and (c).

4.954-1 also issued under 26 U.S.C. 954 (b)
and (c).

4.954-2 also issued under 26 U.S.C. 954 (b)
and (c).

§81.954-0T, 1.954-1T and 1.954-2T
[Redesignated as 8§ 4.954-0, 4.954-1 and
4.954-2]

Par. 8. Sections 1.954-0T, 1.954-1T
and 1.954-2T are redesignated as
8§84.954-0, 4.954-1 and 4.954-2,
respectively, and the language
“temporary” is removed at the end of
each section heading.

Par. 9. Newly designated §4.954-0 is
amended by:

1. Removing the language ‘88 1.954—
1T and 1.954-2T" from the first
sentence of paragraph (a)(1) and adding
88 4.954—1 and 4.954-2"" in its place.

2. Adding a sentence at the end of
paragraph (a)(1) to read as set forth
below.

3. In paragraph (b) by removing the
entries numbered (1), (I1), and (111) and
adding in their places entries for the
headings of §84.954-0 through 4.954-2
as follows:

§4.954-0 Introduction.
@=* * *@)* * *For further
guidance, see §1.954-0(a) of this

chapter.
(b) * X *
Sec.
4.954-0 Introduction.
* * * * *
4.954-1 Foreign base company income.
* * * * *
4.954-2 Foreign personal holding company
income.
* * * * *

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par. 10. The authority citation for part
602 continues to read as follows:
Authority: 26 U.S.C. 7805.

Par. 11. In §602.101, paragraph c is
amended by:

1. Removing the following entries
from the table:

§602.101 OMB Control numbers.

* * * * *
(C) * X *
. . Current
CFR part or section where iden- " 0
tified and described trol No
* * * * *
1954-1T i, 1545-1068
1.954-2T oo 1545-1068

CFR part or section where iden- O%Auérﬁga_
tified and described trol No.
* * * * *
1954A-2 ..o 1545-0755

2. Adding entries in numerical order
to the table to read as follows:

§602.101 OMB Control numbers.

* * * * *
(C) * * *
CFR part or section where iden- O%Auérig:*n-
tified and described trol No
* * * * *
1.954-1 i 1545-1068
1.954-2 . 1545-1068
* * * * *
1545-1068
1545-1068
* * * * *

Margaret Milner Richardson,

Commissioner of Internal Revenue.
Approved: August 22, 1995.

Cynthia Gibson Beerbower,

Deputy Assistant Secretary of the Treasury.

[FR Doc. 95-21838 Filed 9-6-95; 8:45 am]

BILLING CODE 4830-01-U

DEPARTMENT OF LABOR
Wage and Hour Division
29 CFR Part 801

Application of the Employee Polygraph
Protection Act of 1988

AGENCY: Wage and Hour Division,
Employment Standards Administration,
Labor.

ACTION: Final rule.

SUMMARY: The purpose of this document
is to change the address which is used
to request an administrative hearing on
a civil money penalty assessment. This
revision is being made in order to
streamline the process by which hearing
requests are acknowledged by
consolidating all aspects of processing
hearing requests into the operations of
the office which issued the
administrative determination upon
which the request for a hearing is based.
EFFECTIVE DATE: This rule is effective
September 7, 1995.

FOR FURTHER INFORMATION CONTACT:
Arthur M. Kerschner Branch of Child
Labor and Polygraph Standards, Wage
and Hour Division, Employment



Federal Register / Vol. 60,

No. 173 / Thursday, September 7, 1995 / Rules and Regulations 46531

Standards Administration, U.S.
Department of Labor, Room S-3510, 200
Constitution Avenue NW., Washington,
DC 20210. Telephone (202) 219-7640.
This is not a toll free number.

SUPPLEMENTARY INFORMATION:
|. Paperwork Reduction Act

This rule imposes no reporting or
recordkeeping requirements on the
public.

I1. Background

Employers who violate any of the
provisions of the Employee Polygraph
Protection Act (EPPA) may be assessed
civil money penalties up to $10,000.
Under §801.53, any person desiring to
request an administrative hearing on a
civil money penalty assessment must do
so in writing within 30 days after the
date of receipt of the notice.
Additionally, §801.53 specifies that the
written hearing request shall be made to
the Administrator of the Wage and Hour
Division, Employment Standards
Administration, U.S. Department of
Labor.

This revision is being made in order
to streamline the process by which
hearing requests are acknowledged by
consolidating all aspects of processing
hearing requests into the operations of
the office which issued the
administrative determination upon
which the request for a hearing is based.
Accordingly, all such hearing requests
are now to be made to the Wage and
Hour official that issued the
determination in care of the address of
the office that originated the
determination.

I11. Summary of Rule

Section 801.53 of Regulations, 29 CFR
part 801, is amended to provide for a
new address for purposes of requesting
administrative hearings. Hearing
requests are now directed to the
Administrator of the Wage and Hour
Division, Employment Standards
Administration, U.S. Department of
Labor. Under the amended regulation,
these requests will be directed to the
Wage and Hour Division official who
issued the determination, at the address
appearing on the determination notice.

Executive Order 12868/Section 202 of
the Unfunded Mandates Reform Act of
1995

This rule is not a “significant
regulatory action” within the meaning
of Executive Order 12866, nor does it
require a section 202 statement under
the Unfunded Mandates Reform Act of
1995. The rule merely adopts a
technical address change, which will
facilitate the timeliness and handling of

the hearing process. Accordingly, these
changes are not expected to result in a
rule that may: (1) Have an annual effect
on the economy of $100 million or more
or adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities; (2) create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency; (3) materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in Executive Order 12866.
Therefore, no regulatory impact analysis
has been prepared.

Regulatory Flexibility Act

Because no notice of proposed
rulemaking is required for the rule
under 5 U.S.C. 553(b), the requirements
of the Regulatory Flexibility Act, Pub. L.
96-354, 94 Stat. 1165, 5 U.S.C. 601 et
seq. pertaining to regulatory flexibility
analysis, do not apply to this rule. See
5 U.S.C. 601(2). The rule simplifies the
handling of hearing requests and will
not have a significant economic impact
on a substantial number of small
entities.

Administrative Procedure Act

This regulation is procedural in
nature. Accordingly, the Secretary, for
good cause, finds pursuantto 5 U.S.C.
553(b)(3), that prior notice and public
comment are unnecessary,
impracticable, and contrary to the
public interest.

The Secretary also for good cause
finds, pursuant to 5 U.S.C. 553(d)(3),
that this rule should take effect
immediately because it is merely a
technical procedural change which does
not affect any substantive rights.

Document Preparation

This document was prepared under
the direction and control of Maria
Echaveste, Administrator, Wage and
Hour Division, Employment Standards
Administration, U.S. Department of
Labor.

List of Subjects in 29 CFR Part 801

Employment, Investigations, Labor,
Law enforcement, Penalties.

For the reasons set forth above, 29
CFR part 801 is amended as set forth
below.

Signed at Washington, DC, on this 31st day
of August 1995.
Maria Echaveste,
Administrator, Wage and Hour Division.

PART 801—[AMENDED]

1. The authority citation for part 801
continues to read as follows:

Authority: Pub. L. 100-347, 102 Stat. 646,
29 U.S.C. 2001-2009.

2. Paragraph (a) of §801.53 is revised
to read as follows:

§801.53 Request for hearing.

(a) Any person desiring to request an
administrative hearing on a civil money
penalty assessment pursuant to this part
shall make such request in writing to
the official who issued the
determination at the Wage and Hour
Division address appearing on the
determination notice, no later than 30
days after the date of receipt of the
notice referred to in §801.51 of this
part.

* * * * *

[FR Doc. 95-22140 Filed 9-6-95; 8:45 am]
BILLING CODE 4510-27-M

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 3
RIN 2900-AG85
Evidence Requirements

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This document adopts as a
final rule, without change, an interim
rule that amends Department of
Veterans Affairs (VA) adjudication
regulations concerning the evidence
required to establish birth, death,
marriage, or relationship. This
amendment was necessary to expedite
the payment of benefits by allowing VA
to accept photocopies of documents
necessary to establish birth, death,
marriage, or relationship. The intended
effect of this amendment is to improve
the efficiency and timeliness of claims
processing.

EFFECTIVE DATE: This document is
effective September 7, 1995 (The
interim rule was effective September 8,
1994).

FOR FURTHER INFORMATION CONTACT:
Steven Thornberry, Consultant,
Regulations Staff, Compensation and
Pension Service, Veterans Benefits
Administration, 810 Vermont Avenue,
NW., Washington, DC 20420, telephone
(202) 273-7210.
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SUPPLEMENTARY INFORMATION: On
September 8, 1994, VA published in the
Federal Register an interim rule with
request for comments (59 FR 46337).
The rule revised VA regulations
concerning evidence requirements to
permit claimants to use uncertified
photocopies of documents to establish
birth, death, marriage, and relationship.
Previous regulations required that a
copy of a document be certified over the
signature and official seal of the
custodian of the record. We requested
that comments to the interim rule be
submitted on or before November 7,
1994. We received 11 comments, most
from officials of state agencies charged
with maintaining and issuing vital
records.

The commenters were unanimous in
their opinion that by accepting
photocopies VA increases the likelihood
that it will erroneously award benefits
based on altered documents.

We currently have adequate
safeguards against erroneously awarding
benefits on the basis of altered
photocopies. Under 38 CFR 3.216, we
require all compensation, pension, or
dependency and indemnity
compensation recipients or claimants to
furnish VA the social security numbers
of all dependents on whose behalf
benefits are claimed or received. Under
the authority of 38 U.S.C. 5317, VA may
exchange data with other federal
agencies to verify information from VA
beneficiaries concerning family
members and family income. As an
additional safeguard, we have retained
in this rule the right to request a
certified copy of a document if we are
not satisfied that the photocopy
submitted is genuine or unaltered. In
light of these safeguards, we can, in our
judgment, accept uncertified copies
without compromising the integrity of
our benefit programs.

Several commenters saw no need for
VA to accept uncertified copies as a
measure to expedite claims processing.
Six of these remarked that it is generally
not difficult to obtain certified copies,
and 8 stated that many states provide
copies free of charge if they are to be
used to pursue a claim for VA benefits.

Our experience shows that VA’s
former requirement for certified copies
did delay claims processing. Claimants
spent additional time trying to satisfy
that requirement, partly because many
did not understand what VA meant by
a certified copy or how to obtain one,
especially from a state other than where
they live. We realize that some states do
provide VA claimants certified copies at
no cost. However, if claimants are
unaware that certified copies for VA
claims are free or fail to indicate that the

copies are needed to obtain VA benefits,
they may be charged. VA claimants
should not incur the delay, expense, or
inconvenience of obtaining certified
copies of documents if uncertified
photocopies will satisfy VA’s needs.

Four commenters remarked that,
inasmuch as some states have laws that
prohibit copying certified copies of vital
records, VA’s acceptance of uncertified
copies could encourage claimants to
violate state laws.

This rule does not require that
claimants submit photocopies of vital
records. It merely provides that option
to simplify the proof of claims.
Responsibility for obeying state laws
lies with the persons subject to those
laws. In any event, the fact that some
states prohibit copying certified copies
is no reason to hold all claimants to
higher evidentiary standards.

One commenter suggested that VA
request certified copies, photocopy
them for the claimants’ records, and
return them to the claimants, since
claimants must have a certified copy to
photocopy in the first place.

Many claimants submit original
documents in conjunction with benefit
claims, which we routinely return after
making copies for our records. If a
claimant submits a certified copy and
requests its return after we have copied

it for our records, we honor that request.

However, the claimant still has the
responsibility of submitting an original
document or a certified copy, and,
consequently, the procedure does
nothing to expedite claims processing.
Furthermore, under this procedure, the
original document or the certified copy
might be lost in the mail and have to be
replaced. Under this new rule, the
claimant could keep the original or
certified copy and submit a photocopy
to VA.

One commenter suggested that, if
VA’s main concern is improving public
service without regard to cost, VA
eliminate the requirement for any form
of documentation other than a signature
on a claims form.

In fact, section 301(a) of the
“Veterans’ Benefits Improvements Act
of 1994, Public Law 103-446,
approved November 2, 1994, authorizes
VA to accept the written statement of a
claimant as proof of marriage,
dissolution of a marriage, birth of a
child, and death of any family member.
The statute further provides that VA
may require documentation in certain
situations. This law was enacted after
publication of our interim rule on
evidence requirements. Whether VA
should accept claimants’ statements as
proof of relationships is a separate issue

that we may address in future
rulemaking.

Three commenters expressed
concerns that the members of the Blue
Ribbon Panel on Claims Processing (the
Panel), which made the
recommendation implemented by this
rulemaking, had little operational
experience dealing with vital records.
The commenters felt that the Panel
would have benefited from the advice
and recommendations of other federal
agencies that use vital records or of
members of the Association for Vital
Records and Health Statistics (AVRHS),
who are the primary keepers of vital
records.

The mandate of the Panel was to
develop recommendations to shorten
the time it takes VA to make decisions
on disability claims and reduce the
backlog of claims, which had reached
critical levels at many regional offices.
Accordingly, the Panel’s membership
comprised VA officials and
representatives from veterans’ service
organizations with extensive knowledge
of VA claims adjudication. The Panel
made 43 recommendations covering a
broad spectrum of claims-processing
procedures, including measures to
expedite development of evidence
needed for the adjudication of pending
claims. The Panel neither included
anyone with expertise in vital records
nor sought the advice of such experts,
but we are unaware of how such
expertise would have helped the Panel
to develop recommendations to shorten
VA's claims processing time and to
reduce the claims backlog. Furthermore,
although the Panel did not seek advice
from vital-records experts, the comment
period provided by the interim rule that
implemented the Panel’s
recommendation gave the opportunity
for such input.

One commenter stated that many state
and county Vital Records offices rely on
the revenue obtained from issuing
certified copies. Wide-spread
acceptance of uncertified photocopies
would decrease this revenue and
possibly force some of these self-
supporting offices to increase the price
of certified copies.

Although we understand the
commenter’s concerns, the purpose of
this rule is to improve the efficiency and
timeliness of processing claims for VA
benefits. We find that the possible
decrease in vital records offices’ revenue
does not warrant imposing on claimants
more stringent evidence requirements
than are necessary, in our judgment, to
establish entitlement.

VA appreciates the interest of the
commenters and thanks them for their
thoughtful remarks. We are here
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affirming as a final rule, without change,
the interim rule published at 59 FR
46337.

The Secretary hereby certifies that
this final rule will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility
Act, 5 U.S.C. 601-612. This final rule
would not directly affect small entities.
Only VA beneficiaries could be directly
affected. Therefore, pursuant to 5 U.S.C.
605 (b), this final rule is exempt from
the initial and final regulatory flexibility
analysis requirements of 8§ 603 and 604.
(The Catalog of Federal Domestic Assistance

program numbers are 64.104, 64.105, 64.109,
and 64.110).

List of Subjects in 38 CFR Part 3

Administrative practice and
procedure, Claims, Health care,
Individuals with disabilities, Pensions,
Veterans.

The interim rule published September
8, 1994, in the Federal Register (59 FR
46337) amending 38 CFR part 3 is
adopted as final without change.

Approved: August 28, 1995.

Jesse Brown,

Secretary of Veterans Affairs.

[FR Doc. 95-22128 Filed 9-6-95; 8:45 am]
BILLING CODE 8320-01-P

DEPARTMENT OF DEFENSE

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 21
RIN 2900-AG98

Veterans Education: Increases in
Rates Payable in the Educational
Assistance Test Program

AGENCY: Department of Defense and
Department of Veterans Affairs.

ACTION: Final rule.

SUMMARY: The law provides that rates of
subsistence allowance and educational
assistance payable under the
Educational Assistance Test Program
shall be adjusted annually by the
Secretary of Defense based upon the
average actual cost of attendance at
public institutions of higher education
in the twelve-month period since the
rates were last adjusted. After
consultation with the Department of
Education, the Department of Defense
has concluded that the rates for the
1991-92 academic year should be
increased by 6% over the rates payable
for the 199091 academic year; the rates
for the 1992—-93 academic year should

be increased by 8% over the rates
payable for the 1991-92 academic year;
the rates for the 1993-94 academic year
should be increased by 7% over the
rates payable for the 199293 academic
year; and the rates for the 1994-95
academic year should be increased by
8% over the rates payable for the 1993—
94 academic year. The regulations
dealing with these rates are amended
accordingly.

EFFECTIVE DATE: September 7, 1995.
FOR FURTHER INFORMATION CONTACT: June
C. Schaeffer, Assistant Director for
Policy and Program Administration,
Education Service, Veterans Benefits
Administration, 202—273-7187.
SUPPLEMENTARY INFORMATION: The law
(10 U.S.C. 2145) provides that the
Secretary of Defense shall adjust the
amount of educational assistance which
may be provided in any academic year
under the Educational Assistance Test
Program, and the amount of subsistence
allowance authorized under that
program. The adjustment is to be based
upon the twelve-month increase in the
average actual cost of attendance at
public institutions of higher education.
As required by law, the Department of
Defense has consulted with the
Department of Education. The
Department of Defense has concluded
that these costs increased by 6% in the
1990-91 academic year, by 8% in the
1991-92 academic year, by 7% in the
199293 academic year, and by 8% in
the 1993-94 academic year.
Accordingly, this revision changes 38
CFR 21.5820 and 21.5822 to reflect each
increase in the rates payable in the
subsequent academic year.

Administrative Procedure Act

Pursuant to 5 U.S.C. 553 there is good
cause for finding that notice and public
procedure are impractical, unnecessary,
and contrary to the public interest and
there is good cause for dispensing with
a 30 day delay of the effective date. The
rates of subsistence allowance and
educational assistance payable under
the Educational Assistance Test
program are determined based on a
statutory formula and, in essence, the
calculation of rates merely constitute a
non discretionary ministerial act.

The Secretary of Veterans Affairs and
the Secretary of Defense have certified
that these amended regulations, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility Act
(RFA), 5 U.S.C. 601-612. Pursuant to
the 5 U.S.C. 605(b), the amended
regulations, therefore, are exempt from
the initial and final regulatory flexibility

analyses requirements of sections 603
and 604.

This certification can be made
because the amended regulations
directly affect only individuals. They
will have no significant economic
impact on small entities, i.e., small
businesses, small private and nonprofit
organizations and small governmental
jurisdictions.

There is no Catalog of Federal
Domestic Assistance number for the
program affected by these regulations.

List of Subjects in 38 CFR Part 21

Civil rights, claims, Education, Grant
programs-education, Loan programs-
education, Reporting and record
keeping requirements, Schools,
Veterans, Vocational education,
Vocational rehabilitation.

Approved: December 27, 1994.
Jesse Brown,
Secretary of Veterans Affairs.

Approved: August 28, 1995.

Samuel E. Ebbesen,
Lieutenant General, USA, Deputy Assistant
Secretary (Military Personnel Policy),
Department of Defense.

For the reasons set out in the
preamble, 38 CFR part 21, subpart H is
amended as set forth below.

PART 21—VOCATIONAL
REHABILITATION AND EDUCATION

Subpart H—Educational Assistance
Test Program

1. The authority citation for part 21,
subpart H continues to read as follows:

Authority: 10 U.S.C. Ch. 107, Pub. L. 96—
342.

2.1n §21.5820, paragraph (b) is
revised to read as follows:

§21.5820 Educational assistance.
* * * * *

(b) Amount of educational assistance.
(1) The amount of educational
assistance shall be adjusted annually by
regulation.

(i) For the 199192 standard academic
year the amount of this assistance may
not exceed $2,087.

(ii) For the 1992—-93 standard
academic year the amount of this
assistance may not exceed $2,254.

(iii) For the 1993-94 standard
academic year the amount of this
assistance may not exceed $2,412.

(iv) For the 1994-95 standard
academic year the amount of this
assistance may not exceed $2,605.

(2) The amount of educational
assistance payable to a servicemember,
veteran, spouse or dependent child of a
living servicemember or veteran for an
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enrollment period shall be the lesser of
the following:

(i) The total charges for educational
expenses the eligible individual incurs
during the enrollment period.

(ii) For the 1991-92 standard
academic year an amount determined
by:
y(A) Multiplying the number of whole
months in the enrollment period by
$231.89 for a full-time student or by
$115.94 for a part-time student;

(B) Multiplying any additional days in
the enrollment period by $7.73 for a
full-time student or by $115.94 for a
part-time student; and

(C) Adding the two results. If the
enrollment period is as long or longer
than a standard academic year, this
amount will be decreased by 1¢ for a
full-time student and increased by 4¢
for a part-time student.

(iii) For the 1992-93 standard
academic year an amount determined
by:

(A) Multiplying the number of whole
months in the enrollment period by
$250.44 for a full-time student or by
$125.22 for a part-time student;

(B) Multiplying any additional days in
the enrollment period by $8.35 for a
full-time student or by $4.17 for a part-
time student; and

(C) Adding the two results. If the
enrollment period is as long or longer
than a standard academic year, this
amount will be increased by 4¢ for a
full-time student and increased by 2¢
for a part-time student.

(iv) For the 1993-94 standard
academic year an amount determined

by:

(A) Multiplying the number of whole
months in the enrollment period by
$268.00 for a full-time student or by
$134.00 for a part-time student;

(B) Multiplying any additional days in
the enrollment period by $8.93 for a
full-time student or by $4.47 for a part-
time student; and

(C) Adding the two results.

(v) For the 1994-95 standard
academic year an amount determined
by:
y(A) Multiplying the number of whole
months in the enrollment period by
$289.44 for a full-time student or by
$144.72 for a part-time student;

(B) Multiplying any additional days in
the enrollment period by $9.65 for a
full-time student or by $4.82 for a part-
time student; and

(C) Adding the two results. If the
enrollment period is as long or longer
than a standard academic year, this
amount will be increased by 4¢ for a
full-time student and increased by 2¢
for a part-time student.

(3) The amount of educational
assistance payable to each surviving

spouse or dependent child of a
decreased servicemember or veteran for
an enrollment period shall be the lesser
of the following:

(i) The total charges for educational
expenses the eligible individual incurs
during the enrollment period.

(ii) For the 1991-92 standard
academic year an amount determined
by:
y(A) Multiplying the number of whole
months in the enrollment period by
$231.89 for a full-time student or by
$115.94 for a part-time student;

(B) Multiplying any additional days in
the enrollment period by $7.73 for a
full-time student or by $3.86 for a part-
time student;

(C) Adding the two results. If the
enrollment period is as long or longer
than a standard academic year, this
amount will be decreased by 1¢ for a
full-time student and increased by 4¢
for a part-time student; and

(D) Dividing the amount determined
in paragraph (b)(3)(ii)(C) of this section
by the number of the deceased veteran’s
dependents receiving educational
assistance for that enrollment period. If
one or more dependents is receiving
educational assistance for part of the
enrollment period, the amount
calculated in paragraph (b)(3)(ii)(C) of
this section will be prorated on a daily
basis. The amount for each day when
more than one dependent is receiving
educational assistance will be divided
by the number of dependents receiving
educational assistance on that day. The
total amount for the days when only one
dependent is receiving educational
assistance will not be divided.

(iii) For the 1992-93 standard
academic year an amount determined

by:

y(A) Multiplying the number of whole
months in the enrollment period by
$250.44 for full-time student or by
$125.22 for a part-time student;

(B) Multiplying any additional days in
the enrollment period by $8.35 for a
full-time student or by $4.17 for a part-
time student;

(C) Adding the two results. If the
enrollment period is as long or longer
than a standard academic year, this
amount will be increased by 4¢ for a
full-time student and increased by 2¢
for a part-time student; and

(D) Dividing the amount determined
in paragraph (b)(3)(iii)(C) of this section
by the number of the deceased veteran’s
dependents receiving educational
assistance for that enrollment period. If
one or more dependents is receiving
educational assistance for part of the
enrollment period, the amount
calculated in paragraph (b)(3)(iii)(C) of
this section will be prorated on a daily

basis. The amount for each day when
more than one dependent is receiving
educational assistance will be divided
by the number of dependents receiving
educational assistance on that day. The
total amount for the days when only one
dependent is receiving educational
assistance will not be divided.

(iv) For the 1993-94 standard
academic year an amount determined
by:
y(A) Multiplying the number of whole
months in the enrollment period by
$268.00 for a full-time student or by
$134.00 for a part-time student;

(B) Multiplying any additional days in
the enrollment period by $8.93 for a
full-time student or by $4.47 for a part-
time student;

(C) Adding the two results; and

(D) Dividing the amount determined
in paragraph (b)(3)(iv)(C) of this section
by the number of the deceased veteran’s
dependents receiving educational
assistance for that enrollment period. If
one or more dependents is receiving
educational assistance for part of the
enrollment period, the amount
calculated in paragraph (b)(3)(iv)(C) of
this section will be prorated on a daily
basis. The amount for each day when
more than one dependent is receiving
educational assistance will be divided
by the number of dependents receiving
educational assistance on that day. The
total amount for the days when only one
dependent is receiving educational
assistance will not be divided.

(v) For the 1994-95 standard
academic year an amount determined
by:
y(A) Multiplying the number of whole
months in the enrollment period by
$289.44 for a full-time student or by
$144.72 for a part-time student;

(B) Multiplying any additional days in
the enrollment period by $9.65 for a
full-time student or by $4.82 for a part-
time student;

(C) Adding the two results. If the
enrollment period is as long or longer
than a standard academic year, this
amount will be increased by 4¢ for a
full-time student and increased by 2¢
for a part-time student; and

(D) Dividing the amount determined
in paragraph (b)(3)(v)(C) of this section
by the number of the deceased veteran’s
dependents receiving educational
assistance for that enroliment period. If
one or more dependents is receiving
educational assistance for part of the
enrollment period, the amount
calculated in paragraph (b)(3)(v)(C) of
this section will be prorated on a daily
basis. The amount for each day when
more than one dependent is receiving
educational assistance will be divided
by the number of dependents receiving
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educational assistance on that day. The
total amount for the days when only one
dependent is receiving educational
assistance will be divided.

* * * * *

3. In §21.5822, paragraphs (b)(1)(i),
(b)(2)(ii), (b)(2)(i), and (b)(2)(ii) are

revised, to read as follows:

§21.5822 Subsistence allowance.

* * * * *
(b) Amount of subsistence allowance.
(1) * X *

(i) If a person is pursuing a course of
instruction on a full-time basis, his or
her subsistence allowance is:

(A) $520 per month for training
pursued during the 1991-92 academic
year;

(B) $562 per month for training
pursued during the 1992-93 academic
year;

(C) $601 per month for training
pursued during the 1993-94 academic
year; and

(D) $649 per month for training
pursued during the 1994-95 academic
year.

(ii) If a person is pursuing a course of
instruction on other than a full-time
basis, his or her subsistence allowance
is:

(A) $260 per month for training
pursued during the 1991-92 academic
year;

(B) $281 per month for training
pursued during the 1992-93 academic
year;

(C) $300.50 per month for training
pursued during the 1993-94 academic
year; and

(D) $324.50 per month for training
pursued during the 1994-95 academic
year.

* * * * *

2***

(i) VA shall determine the monthly
rate of subsistence allowance payable to
a person for a day during which he or
she is pursuing a course of instruction
full-time as follows:

(A) For the 1991-92 academic year
VA will divide $520 per month by the
number of the deceased veteran’s
dependents pursuing a course of
instruction on that day;

(B) For the 1992-93 academic year VA
will divide $562 per month by the
number of the deceased veteran’s
dependents pursuing a course of
instruction on that day;

(C) For the 1993-94 academic year VA
will divide $601 per month by the
number of the deceased veteran’s
dependents pursuing a course of
instruction on that day; and

(D) For the 199495 academic year
VA will divide $649 per month by the

number of the deceased veteran’s
dependents pursuing a course of
instruction on that day.

(if) VA shall determine the monthly
rate of subsistence allowance payable to
a person for a day during which he or
she is pursuing a course of instruction
on other than full-time basis as follows:

(A) For the 1991-92 academic year
VA will divide $281 per month by the
number of the deceased veteran’s
dependents pursuing a course of
instruction on that day;

(B) For the 1992—-93 academic year VA
will divide $281 per month by the
number of the deceased veteran’s
dependents pursuing a course of
instruction on that day;

(C) For the 199394 academic year VA
will divide $300.50 per month by the
number of the deceased veteran’s
dependents pursuing a course of
instruction on that day; and

(D) For the 1994-95 academic year
VA will divide $324.50 per month by
the number of the deceased veteran’s
dependents pursuing a course of
instruction on that day.

* * * * *

[FR Doc. 95-22004 Filed 9-6-95; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[CA 95-8-7057; FRL-5279-9]

Approval and Promulgation of
Implementation Plans; California State
Implementation Plan Revision, Placer
County Air Pollution Control District,
San Diego County Air Pollution Control
District, San Joaquin Valley Unified Air
Pollution Control District, and Ventura
County Air Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finalizing the approval
of revisions to the California State
Implementation Plan (SIP) proposed in
the Federal Register on December 2,
1993 and February 2, 1995. The
revisions concern rules from the
following: Placer County Air Pollution
Control District (PCAPCD), San Diego
County Air Pollution Control District
(SDCAPCD), San Joaquin Valley Unified
Air Pollution Control District
(SIVUAPCD), and Ventura County Air
Pollution Control District (VCAPCD).
This approval action will incorporate
these rules into the federally approved
SIP. The intended effect of approving

these rules is to regulate emissions of
volatile organic compounds (VOCs) in
accordance with the requirements of the
Clean Air Act, as amended in 1990
(CAA or the Act). This final action
serves as a final determination that the
deficiencies in the rules that started
sanctions clocks have been corrected
and that any sanctions or Federal
Implementation Plan (FIP) obligations
triggered by those deficiencies have
been permanently stopped. The rules
control VOC emissions from marine
vessel coating; graphic arts operations;
paper, fabric and film coating; and
storage of organic liquids. Thus, EPA is
finalizing the approval of these rules
into the California SIP under provisions
of the CAA regarding EPA action on SIP
submittals, SIPs for national primary
and secondary ambient air quality
standards and plan requirements for
nonattainment areas.

EFFECTIVE DATE: This action is effective
on October 10, 1995.

ADDRESSES: Copies of the rules and
EPA’s evaluation report for each rule are
available for public inspection at EPA’s
Region IX office during normal business
hours. Copies of the submitted rules are
available for inspection at the following
locations:

Rulemaking Section (A-5-3), Air and Toxics
Division, U.S. Environmental Protection
Agency, Region IX, 75 Hawthorne Street,
San Francisco, CA 94105-3901.

Environmental Protection Agency, Air
Docket (6102), 401 ““M”’ Street, S.W.,
Washington, D.C. 20460.

California Air Resources Board, Stationary
Source Division, Rule Evaluation Section,
2020 “L” Street, Sacramento, CA 95814.

Placer County Air Pollution Control District,
11464 B. Avenue, Auburn, CA 95603.

San Diego County Air Pollution Control
District, 9150 Chesapeake Drive, San
Diego, CA 92123-1096.

San Joaquin Valley Unified Air Pollution
Control District, 1999 Tuolumne Street,
Suite 200, Fresno, CA 93721.

Ventura County Air Pollution Control
District, 669 County Square Drive, Ventura,
CA 93003.

FOR FURTHER INFORMATION CONTACT: Erik
H. Beck, Rulemaking Section, Air and
Toxics Division, U.S. Environmental
Protection Agency, Region IX, 75
Hawthorne Street, San Francisco, CA
94105-3901, Telephone: (415) 744—
1190. Internet E-mail:
beck.erik@epamail.epa.gov.

SUPPLEMENTARY INFORMATION:
Background

On December 2, 1993 EPA proposed
approval of VCAPCD Rule 74.3, “Paper,
Fabric, and Film Coating Operations,”
58 FR 63545. On February 2, 1995, 60
FR 6467, EPA proposed approval of the



46536 Federal Register / Vol. 60, No. 173 / Thursday, September 7, 1995 / Rules and Regulations

following rules into the California SIP:
Rule 4607, “*Graphic Arts,” as adopted
by SIVUAPCD on May 19, 1994; Rule
212, ““Storage of Organic Liquids,” as
adopted by PCAPCD on November 3,
1994; and Rules 67.16 (“‘Graphic Arts
Operations”) and 67.18 (“‘Marine
Coating Operations’’), as adopted by
SDCAPCD on September 20, 1994, and
December 13, 1994, respectively. These
rules were submitted by the California
Air Resources Board to EPA on: June 19,
1992 (VCAPCD Rule 74.3); July 13, 1994
(SIVUAPCD Rule 4607); October 19,
1994 (SDCAPCD Rule 67.16); December
19, 1994 (PCAPCD Rule 212); and
December 22, 1994 (SDCAPCD Rule
67.18). These rules were submitted in
response to EPA’s 1988 SIP-Call and the
CAA section 182(a)(2)(A) requirement
that nonattainment areas fix their
reasonably available control technology
(RACT) rules for ozone in accordance
with EPA guidance that interpreted the
requirements of the pre-amendment Act.
A detailed discussion of the background
for each of the above rules and
nonattainment areas is provided in the
Notice of Proposed Rulemaking (NPRM)
cited above.

EPA has evaluated all of the above
rules for consistency with the
requirements of the CAA, and EPA’s
regulations and interpretation of these
requirements as expressed in the
various EPA policy guidance documents
referenced in the NPRM cited above.
EPA has found that the rules meet the
applicable EPA requirements. A
detailed discussion of the rule
provisions and evaluations has been
provided in 58 FR 63545 and 60 FR
6467 and in technical support
documents (TSDs) available at EPA’s
Region IX office. These TSDs are dated:
September 23, 1993 (VCAPCD 74.3),
December 28, 1994 (PCAPCD Rule 212),
and January 20, 1995 (SDCAPCD Rules
67.16 and 67.18, and SIVUAPCD Rule
4607).

Response to Public Comments

A 30-day public comment period was
provided in 58 FR 63545 and 60 FR
6467. EPA did not receive comments on
any of the rules.

EPA Action

EPA is finalizing action to approve
the above rules for inclusion into the
California SIP. EPA is approving the
submittal under section 110(k)(3) as
meeting the requirements of section
110(a) and Part D of the CAA. This
approval action will incorporate these
rules into the federally approved SIP.
The intended effect of approving these
rules is to regulate emissions of VOCs in

accordance with the requirements of the
CAA.

In 60 FR 6401, EPA published an
Interim Final Rule that served to
temporarily defer the imposition of
sanctions associated with SIVUAPCD
Rule 4607, PCAPCD Rule 212, and
SDCAPCD Rules 67.16 and 67.18. As
discussed in the Interim Final Rule, two
sanctions clocks were started for each of
these rules as a result of EPA’s limited
disapproval of a previous version of the
rules. This Final Rule serves to
permanently remove both sanctions
clocks associated with the above rules.
VCAPCD Rule 74.3 does not have any
sanctions associated with it.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

Unfunded Mandates

Under Sections 202, 203, and 205 of
the Unfunded Mandates Reform Act of
1995 (““Unfunded Mandates Act”),
signed into law on March 22, 1995, EPA
must undertake various actions in
association with proposed or final rules
that include a Federal mandate that may
result in estimated costs of $100 million
or more to the private sector or to State,
local, or tribal governments in the
aggregate.

Through submission of this state
implementation plan or plan revision,
the State and any affected local or tribal
governments have elected to adopt the
program provided for under Part D of
the Clean Air Act. These rules may bind
State, local, and tribal governments to
perform certain actions and also require
the private sector to perform certain
duties. The rules being approved by this
action will impose no new requirements
because affected sources are already
subject to these regulations under State
law. Therefore, no additional costs to
State, local, or tribal governments or to
the private sector result from this action.
EPA has also determined that this final
action does not include a mandate that
may result in estimated costs of $100
million or more to State, local, or tribal
governments in the aggregate or to the
private sector.

Regulatory Process

The OMB has exempted this action
from review under Executive Order
12866.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Note: Incorporation by reference of the
State Implementation Plan for the State of
California was approved by the Director of
the Federal Register on July 1, 1982.

Dated: August 8, 1995.

Felicia Marcus,
Regional Administrator.

Part 52, chapter |, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart F—California

2. Section 52.220 is amended by
adding paragraphs (c)(188)(i)(D)(3),
(198)(i)(C)(3), (202)(i)(C)(2),
(208)(i)(A)(2), and (210)(i)(B) to read as
follows:

§52.220 Identification of plan.
* * * * *
c * * *

(188) * * *

i) * * *

(B * X *

(3) Rule 74.3, adopted on December
10, 1991.
* * * * *

(198) EE

i * X *

C * * *

(3) Rule 4607, adopted on May 19,
1994.
* * * * *

(202) * X *

i * * *

C * * *

(2) Rule 67.16, adopted on September
20, 1994.
* * * * *

(208) EE

(l) * X *

(A) * X *

(2) Rule 212, adopted on November 3,
1994.
* * * * *

(210) * X *

i * X *

(B) San Diego County Air Pollution
Control District.

(1) Rule 67.18, adopted on December
13, 1994.

* * * * *

[FR Doc. 95-22136 Filed 9-6-95; 8:45 am]
BILLING CODE 6560-50-W
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 64 and 69

[CC Docket No. 91-141; DA 95-1287]

Expanded Interconnection With Local
Telephone Company Facilities;
Correction

AGENCY: Federal Communications
Commission.

ACTION: Final rule; correction.

SUMMARY: This document contains a
correction to the final rule [FCC 94-190,
9 FCC Rcd 5154], which was
summarized and published in the
Federal Register on Monday, August 1,
1994 [59 FR 38922]. The rule related to
the Commission’s policies on expanded
interconnection with local telephone
company facilities.

EFFECTIVE DATE: December 15, 1994.
FOR FURTHER INFORMATION CONTACT:
David Sieradzki (202) 418-1576 (not a
toll-free call).

SUPPLEMENTARY INFORMATION:
Background

In the Memorandum Opinion and
Order that is the subject of these
corrections, the FCC reaffirmed its
commitment to its expanded
interconnection policy, which creates
new opportunities for competitive
provision of access services that the
local telephone companies traditionally
have provided on a monopoly basis, and
required certain companies to provide
expanded interconnection through
virtual collocation.

Need for Correction

As published, the document contains
an error which may prove to be
misleading and is in need of
clarification.

Correction of Publication

In the last sentence of paragraph 62
on page 38929 of the Synopsis of
Memorandum Opinion and Order [59
FR 38922, Aug. 1, 1994], FR Doc. 94—
18589 is corrected to read as follows:

We delegate authority to the Chief,
Common Carrier Bureau, to modify the
threshold point for switched transport
volume and term discounts in unusual
circumstances where a change in the strict
requirements would advance the
Commission’s objectives.

Federal Communications Commission.
William F. Caton,

Acting Secretary.

[FR Doc. 95-22002 Filed 9-6-95; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 90

[PR Docket No. 89-552, GN Docket No. 93—
252, and PP Docket No. 93-253; FCC 95—
312]

Wireless Telecommunications
Services; Private Land Mobile Radio
Service

AGENCY: Federal Communications
Commission.

ACTION: Final rule; petitions for
reconsideration.

SUMMARY: In this Second Memorandum
Opinion and Order portion of the
adopted Second Memorandum Opinion
and Order and Third Notice of Proposed
Rulemaking, the Commission denies a
Petition for Reconsideration filed by
SunCom Mobile & Data, Inc., denies
waiver requests filed by Northeast
Florida Telephone Company, Wireless
Plus, Inc., and the 220 MHz QO
Coalition, grants a Petition to Sever filed
by SunCom Mobile & Data, Inc., and
extends the deadline for non-
nationwide 220 MHz licensees
authorized within Line A of the
Canadian border to construct and
operate their stations to a date 12
months after the date that the terms of
an agreement with Canada are released.
These actions are taken in response to
these requests and petitions.

EFFECTIVE DATE: September 7, 1995.

FOR FURTHER INFORMATION CONTACT:

Martin Liebman, Wireless
Telecommunications Bureau (202) 418—
1310, or Rhonda Lien, Wireless
Telecommunications Bureau (202) 418—
0620.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Second Memorandum
Opinion and Order portion of the
Commission’s Second Memorandum
Opinion and Order and Third Notice of
Proposed Rulemaking in PR Docket No.
89-552, GN Docket No. 93-252, and PP
Docket No. 93-253, FCC 95-312,
adopted July 28, 1995, and released
August 28, 1995. The summary of the
Third Notice of Proposed Rulemaking
portion of this decision may be found
elsewhere in this edition of the Federal
Register. The complete text of this
decision is available for inspection and
copying during normal business hours
in the FCC Reference Center (Room
239), 1919 M Street NW., Washington,
DC, and also may be purchased from the
Commission’s copy contractor,
International Transcription Service, at
(202) 857-3800, 2100 M Street NW.,
Suite 140, Washington, DC 20037.

Synopsis of the Second Memorandum
Opinion and Order Portion of the
Second Memorandum Opinion and
Order and Third Notice of Proposed
Rulemaking

1. The Commission, in a Third Report
and Order in GN Docket 93-252 (59 FR
59945, November 21, 1994) denied a
Request for Declaratory Ruling filed by
SunCom Mobile & Data, Inc. (SunCom)
which sought approval to aggregate non-
nationwide 220 MHz five-channel
blocks on a regional basis to provide
multiple-market service on a single
system. The Commission denied a
concurrently filed waiver request by
SunCom to allow an extended period for
the construction of its system. SunCom
filed a Petition for Reconsideration of
these decisions. Wireless Plus, Inc., a
manager of 220 MHz stations, filed a
waiver request similar to SunCom’s
Request for Declaratory Ruling. The
Commission now denies these three
requests.

2. SunCom also filed a Petition to
Sever its Requests for Declaratory
Ruling and for Waiver from GN Docket
No. 93-252, and from other petitions for
reconsideration of the Third Report and
Order in GN Docket 93—-252. SunCom
asked that the Commission act
expeditiously on its Petition for
Reconsideration. The Commission is
incorporating SunCom'’s Petition for
Reconsideration into this proceeding for
disposition, and its Petition to Sever is
therefore granted.

3. The Commission received waiver
requests from the 220 MHz QO
Coalition and Northeast Florida
Telephone Company seeking waiver of
our rules to permit licensees authorized
on Channels 171-180 to operate in the
trunked mode. The Commission denies
both of these requests.

4. The Commission extends the
construction deadline for Phase | non-
nationwide 220 MHz licensees located
within Line A of the Canadian border
until 12 months after the signing of an
agreement with Canada on the sharing
of 220-222 MHz channels near the
border.

5. Authority for issuance of the
decision is contained in Sections 4(i),
303(r), and 332 of the Communications
Act of 1934, as amended; 47 U.S.C.
154(i), 303(r), and 332.

Ordering Clauses

6. Accordingly, IT IS ORDERED that
the Petition to Sever filed by SunCom
Mobile & Data, Inc., IS GRANTED.

7. 1T IS FURTHER ORDERED that the
Petition for Reconsideration filed by
SunCom Mobile & Data, Inc., IS
DENIED.
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8. IT IS FURTHER ORDERED that the
Request for Rule Waiver filed by
Wireless Plus, Inc., IS DENIED.

9.IT IS FURTHER ORDERED that the
Request for Rule Waiver filed by the 220
MHz QO Coalition IS DENIED.

10. IT IS FURTHER ORDERED that
the Petition for Rule Waiver filed by
Northeast Florida Telephone Company
IS DENIED.

11. IT IS FURTHER ORDERED that
the deadline for non-nationwide 220
MHz licensees authorized within Line A
of the Canadian border to construct and
operate their stations is extended to a
date 12 months after the date that the
terms of an agreement with Canada are
released.

List of Subjects in 47 CFR Part 90

Business and industry, Radio.

Federal Communications Commission.
William F. Caton,

Acting Secretary.

[FR Doc. 95-22295 Filed 9-6-95; 8:45 am]
BILLING CODE 6712-01-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 663
[Docket No. 941265-4365; |.D. 083095B]

Pacific Coast Groundfish Fishery;
Thornyhead Trip Limits and Nontrawl
Sablefish Mop-Up Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Inseason adjustments and
nontrawl sablefish mop-up fishery;
request for comments.

SUMMARY: NMFS announces
adjustments to the management
measures for the Pacific coast
groundfish fishery off Washington,
Oregon, and California. This action will
reduce the limited entry trip limits for
thornyheads, establish beginning and
ending dates and trip limits applicable
to the mop-up fishery for nontrawl
limited entry sablefish, and set trip
limits for the nontrawl limited entry
sablefish fishery after the mop-up
fishery. These actions are intended to
extend the thornyhead fishery as long as
possible during the year, and to provide
for harvest of the remainder of the
limited entry nontrawl allocation for
sablefish.

DATES: The thornyhead trip limits are
effective from 0001 hours (local time),

September 1, 1995, until the effective
date of the 1996 annual specifications
and management measures for the
Pacific coast groundfish fishery, which
will be published in the Federal
Register. The nontrawl sablefish mop-
up fishery will begin at 1201 hours
(local time), September 1, 1995, and will
end at 1200 hours (local time),
September 30, 1995, at which time the
daily trip limits resume. The daily trip
limits for the nontrawl sablefish fishery
will remain in effect until the effective
date of the 1996 annual specifications
and management measures for the
Pacific coast groundfish fishery, which
will be published in the Federal
Register. Comments will be accepted
until Septemnber 18, 1995.
ADDRESSES: Comments on these actions
should be sent to Mr. William Stelle, Jr.,
Director, Northwest Region, National
Marine Fisheries Service, 7600 Sand
Point Way NE., BIN C15700, Bldg. 1,
Seattle, WA 98115-0070; or Ms. Hilda
Diaz-Soltero, Director, Southwest
Region, National Marine Fisheries
Service, 501 West Ocean Blvd., Suite
4200, Long Beach, CA 90802-4213.
Information relevant to these actions has
been compiled in aggregate form and is
available for public review during
business hours at the office of the
Director, Northwest Region, NMFS
(Regional Director).
FOR FURTHER INFORMATION CONTACT:
William L. Robinson at 206-526—6140;
or Rodney R. Mclnnis at 310-980-4040.
SUPPLEMENTARY INFORMATION:
Thornyheads. The Annual
Specifications and Management
Measures for the Pacific Coast
Groundfish Fishery (60 FR 2331-2344,
January 9, 1995), as amended,
established management measures for
the 1995 limited entry fishery for Dover
sole, thornyheads, and trawl-caught
sablefish (the DTS complex). At its
August 1995 meeting in San Francisco,
CA, the Pacific Fishery Management
Council (Council) considered the best
available scientific information,
comments from its advisory committees,
and public testimony before
recommending adjustments to the
management measures for the
thornyhead fishery, as explained below.
The DTS complex is managed
collectively because the four species
often are caught together in the trawl
fishery. (Thornyheads include both
shortspine and longspine thornyheads.)
In 1995, the 1,500 metric ton (mt)
harvest guideline for shortspine
thornyheads was set higher than the
1,000—mt acceptable biological catch
(ABC), largely because of uncertainty in
the new stock assessment. The stock

assessment indicates that the shortspine
thornyhead biomass is below the level
consistent with maximum sustainable
yield (MSY). The harvest guideline for
shortspine thornyheads is near the MSY
level, but below its overfishing level of
about 1,800 mt. In contrast, longspine
thornyheads remain above MSY and are
being fished down to the level that
would produce MSY. However, the
6,000—mt harvest guideline for
longspine thornyheads in 1995 is set
below its ABC of 7,000 mt, primarily to
protect the fully exploited shortspine
thornyheads.

At the beginning of 1995, the
cumulative trip limit for thornyheads
combined was set at 20,000 Ib (9,072 kg)
per vessel per month, of which no more
than 4,000 Ib (1,814 kg) could be
shortspine thornyheads (60 FR 2331,
January 9, 1995). On April 1, 1995 (60
FR 16811, April 3, 1995), the monthly
cumulative trip limit for combined
thornyheads was reduced by 25 percent
to 15,000 Ib (6,804 kg), of which no
more than 3,000 Ib (1,361 kg) could be
shortspine thornyheads. Landings have
not slowed significantly.

The best available information at the
August 1995 Council meeting indicated
that if landing rates are not slowed the
harvest guidelines for both thornyhead
species, and the overfishing level for
shortspine thornyheads, will be
exceeded by the end of the year. If
landing rates are not slowed, the harvest
guideline for shortspine thornyheads
will be reached by September 20, 1995,
and exceeded by 39 percent by the end
of the year. The overfishing level for
shortspine thornyheads will be
exceeded by 16 percent by the end of
the year. The harvest guideline for
longspine thornyheads will be reached
by November 7, 1995, and exceeded by
19 percent by the end of the year. To
stay within the harvest guidelines for
both species, landings will need to be
reduced by 84 percent for shortspine
thornyheads, and 46 percent for
longspine thornyheads.

The Council considered several
alternatives, including immediate
prohibition of landings of shortspine
thornyheads or the entire DTS complex,
and a reduction in trip limits. The
Council recommended that the
cumulative monthly trip limits for
thornyheads be cut almost in half, from
15,000 Ib (6,804 kg) to 8,000 Ib (3,629
kg) for thornyheads combined, and from
3,000 Ib (1,361 kg) to 1,500 Ib (680 kg)
for shortspine thornyheads. The level of
discards that would result from such a
small trip limit on shortspine
thornyheads is unknown. It is intended
that fishers move their operations to
deeper water where shortspine
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thornyheads are not as abundant. That
way, the catch of shortspine
thornyheads and discards in excess of
the trip limit would be reduced. Under
this option, the shortspine thornyhead
harvest guideline would be exceeded by
about 10 percent by the end of
November, but the overfishing level
would not be reached. The Council will
again consider thornyhead and DTS
management at its October 1995 meeting
in Portland, OR, and may recommend
additional restrictions at that time,
including possible closure of the DTS
fishery before the end of the year.

NMFS concurs with the Council’s
recommendation to avoid reaching the
overfishing level for shortspine
thornyheads, while extending the
fishery as long as possible and
providing for achievement of the harvest
guideline for longspine thornyheads.
This action is intended to minimize trip
limit induced discards of shortspine
thornyheads by encouraging the use of
different fishing strategies. No change is
made to the cumulative monthly trip
limit for the DTS complex or trawl-
caught sablefish. As a result, the amount
of Dover sole that may be landed
increases, compensating for the
reduction in the cumulative limits for
thornyheads. A cumulative monthly trip
limit is the maximum amount that may
be taken and retained, possessed, or
landed per vessel in a calendar month,
without a limit on the number of
landings or trips.

Nontrawl Sablefish Mop-Up Fishery.
The regulations at 50 CFR 663.23(b)(2)
established a new season structure for
the limited entry nontrawl sablefish
fishery in 1995. The beginning of the
“regular season,” a derby fishery during
which the only trip limit is for sablefish
smaller than 22 inches (56 cm), was
unlinked from the start of the sablefish
fishery in the Gulf of Alaska (which
could have been as early as late
February in 1995) and changed to
August 6. Because of expected increases
in effort and the difficulty in projecting
catch rates during a short, intense
season (7 days in 1995), the regular
season was designed to harvest only 70
percent of the limited entry nontrawl
allocation. The remainder of the
nontrawl allocation was set aside as a
buffer in case landings were much
higher than projected. The Regional
Director is authorized to release the
buffer, if sufficient amounts remain,
about 3 weeks after the end of the
regular season, to be taken in a mop-up
fishery consisting of one cumulative trip
limit for each vessel.

Following the mop-up fishery, daily
trip limits are reimposed until the end
of the year. A daily trip limit is the

maximum amount that may be taken
and retained, possessed, or landed per
vessel in 24 consecutive hours, starting
at 0001 hours local time. Only one
landing of groundfish may be made in
that 24—hour period. Daily trip limits
may not be accumulated. If a trip lasts
more than one day, only one daily trip
limit is allowed.

The best available information on
September 28, 1995, indicated that
approximately 2,274 mt of sablefish had
been landed through August 19, 1995,
and that about 78 percent of the limited
entry nontrawl allocation of 2,754 mt
was taken during the regular season.
(This includes one week under daily
trip limits after the end of the regular
season.) Therefore, 480 mt remains to be
caught after August 19, 1995. The
Regional Director, after consulting with
the Council’s Groundfish Management
Team, has determined that the mop-up
fishery will occur in September 1995,
and that a cumulative monthly trip limit
of 5,500 Ib (2,495 kg) would provide for
approximately 175 participating vessels,
leaving enough for small daily trip
limits between August 19 and
September 1, 1995, and from 1200 hours
September 30, 1995, until the end of the
year. The trip limit for sablefish smaller
than 22 inches (56 cm) total length (or
15.5 inches (39 cm) for sablefish that are
headed) that was in effect during the
regular season continues during the
mop-up season, but not under the daily
trip limits. This trip limit is described
in the paragraph preceding the
Classification section. Once a vessel has
landed its 5,500-1b (2,495 kg)
cumulative limit, it may not land more
sablefish until the daily trip limits
resume on September 30, 1995. A
cumulative trip limit applies per limited
entry vessel. Therefore, acquiring
additional limited entry permits does
not entitle a vessel to more than one
cumulative limit. (See the definition for
a cumulative trip limit at the end of the
discussion on thornyheads.)

The daily trip limits for the limited
entry fishery after the mop-up season
are the same as those in effect before the
mop-up season. Since the daily trip
limits apply to a 24—hour day starting at
0001 hours, but the mop-up fishery
begins and ends at 1200 hours, it will
be legal for a vessel in the limited entry
fishery to land a daily trip limit between
0001 hours and 1200 hours on
September 1, 1995, just before the start
of the mop-up season, and between
1201 hours and 2400 hours on
September 30, 1995 following the mop-
up season.

As specified in the annual
management measures (60 FR 2331,
January 9, 1995) at paragraph IV.1., a

vessel operating in the open access
fishery must not exceed any trip limit,
frequency limit, and/or size limit for the
open access fishery or for the same gear
and/or subarea in the limited entry
fishery.

NMFS Actions

NMFS announces: (1) The following
changes to the management measures
for the limited entry fishery for
thornyheads (60 FR 2331-2344, January
9, 1995) as modified (60 FR 16811, April
3, 1995), and (2) the dates of the
nontrawl sablefish limited entry mop-up
fishery and the amounts of sablefish that
may be taken with nontrawl gear during
and after the limited entry mop-up
fishery in 1995 (60 FR 34472, July 3,
1995). All other provisions remain in
effect.

1. Thornyheads. In paragraphs
IV.E.(3)(b)(ii)(A) and (B), the cumulative
monthly trip limits for thornyheads are
revised as follows:

(A) North of Cape Mendocino. The
cumulative trip limit for the DTS
complex taken and retained north of
Cape Mendocino is 35,000 Ib (15,876 kg)
per vessel per month. Within this
cumulative trip limit, no more than
7,000 Ib (3,175 kg) may be sablefish, and
no more than 8,000 Ib (3,629 kg) may be
thornyheads. No more than 1,500 Ib
(680 kg) of the thornyheads may be
shortspine thornyheads.

(B) South of Cape Mendocino. The
cumulative trip limit for the DTS
complex taken and retained south of
Cape Mendocino is 50,000 Ib (22,680 kg)
per vessel per month. Within this
cumulative trip limit, no more than
7,000 Ib (3,175 kg) may be sablefish, and
no more than 8,000 Ib (3,629 kg) may be
thornyheads. No more than 1,500 Ib
(680 kg) of the thornyheads may be
shortspine thornyheads. (Note: Cape
Mendocino, CA, is at 40°30' N. lat.)

2. Nontrawl sablefish mop-up season.
In paragraph IV.E.(3)(c), the trip limits
for sablefish caught with nontrawl gear
in the limited entry fishery are revised
as follows:

(i) Mop-Up Fishery. Effective 1201
hours September 1, 1995, until 12 noon
September 30, 1995, the cumulative trip
limit for sablefish caught with nontrawl
gear in the limited entry fishery is 5,500
Ib (2,495 kg) per vessel.

(Note: The States of Washington,
Oregon, and California use a conversion
factor of 1.6 to convert dressed sablefish
to its round-weight equivalent.
Therefore, 5,500 Ib (2,495 kg) round
weight corresponds to 3,438 Ib (1,559
kg) for dressed sablefish.)

(ii) Daily trip limits. Effective 1201
hours September 30, 1995, daily trip
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limits, which apply to sablefish of any
size, are reimposed as follows:

(A) North of 36° N. lat. The daily trip
limit for sablefish taken and retained
with nontrawl gear north of 36° N. lat.
is 300 Ib (136 kg).

(B) South of 36° N. lat. The daily trip
limit for sablefish taken and retained
with nontrawl gear south of 36° N. lat.
is 350 Ib (159 kg).

(iii) During the regular and mop-up
seasons the trip limit for sablefish
smaller than 22 inches (56 cm) total
length is 1,500 Ib (680 kg) or 3 percent
of all legal sablefish on board,
whichever is greater, per vessel per
fishing trip. (See paragraph IV.A.(6) of
the annual management measures at (60
FR 2331, January 9, 1995) regarding
length measurement.

Classification

These actions are authorized by the
Pacific Coast Groundfish Fishery
Management Plan, which governs the
harvest of groundfish in the U.S.
exclusive economic zone off the coasts
of Washington, Oregon, and California.
The determination to take these actions
is based on the most recent data
available. The aggregate data upon
which the determinations are based are
available for public inspection at the
office of the Regional Director (see
ADDRESSES) during business hours.
Because of the need for immediate
action to reduce the harvest of
shortspine thornyheads and to start the
mop-up fishery for sablefish, and
because the public had an opportunity

to comment on these actions at the
August 1995 Council meeting, NMFS
has determined that good cause exists
for this notice to be published without
affording a prior opportunity for public
comment or a 30-day delayed
effectiveness period. These actions are
taken under the authority of 50 CFR
663.(b)(2) and (c)(1)(i)(G), and are
exempt from review under E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: August 31, 1995.
Richard H. Schaefer,

Director, Office of Fisheries Conservation and
Management, National Marine Fisheries
Service.

[FR Doc. 95-22188 Filed 9-1-95; 3:44 pm]

BILLING CODE 3510-22-F
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 94-NM-196—-AD]

Airworthiness Directives; Airbus Model
A310 and A300-600 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Airbus Model A310 and A300—
600 series airplanes. This proposal
would require a functional flow test and
leak test to verify if the pressure
reducing valve in the cargo fire
extinguishing system is in a serviceable
condition, and replacement of any
faulty valve with a new valve prior to
extended range twin-engine operations
of the airplane. This proposal is
prompted by a report that, during a
scheduled maintenance check, an
inoperative pressure reducing valve was
found in the cargo fire extinguishing
system. The actions specified by the
proposed AD are intended to ensure that
a faulty pressure reducing valve is not
installed, which could result in reduced
fire protection of the cargo compartment
of the airplane.

DATES: Comments must be received by
October 17, 1995.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 94—-NM—
196-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Airbus Industrie, 1 Rond Point Maurice

Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Charles Huber, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(206) 227-2589; fax (206) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 94-NM-196-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
94-NM-196—-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—-4056.

Discussion

The Direction Générale de I’ Aviation
Civile (DGAC), which is the

airworthiness authority for France,
recently notified the FAA that an unsafe
condition may exist on certain Model
A310 and A300-600 series airplanes.
The DGAC advises that it received a
report indicating that, during a
scheduled maintenance check, an
inoperative pressure reducing valve was
found in the cargo fire extinguishing
system. The valve had accumulated
10,587 total flight hours. The cargo fire
extinguishing system is equipped with
two fire extinguishing bottles. In a
smoke warning incident, bottle number
one is manually activated. After 60
minutes, bottle number two is
discharged to maintain the required
halon concentration for an additional
200 minutes for extended range twin-
engine operations (ETOPS), yielding
(giving) a total cargo fire protection time
of 260 minutes. The discharge of bottle
number two is regulated by the pressure
reducing valve. A faulty pressure
reducing valve, if not corrected, could
result in reduced fire protection of the
cargo compartment of the airplane from
260 minutes to 60 minutes.

Airbus has issued All Operators Telex
AOT 26-13, dated June 28, 1994, which
describes procedures for a functional
flow test and leak test to verify if the
pressure reducing valve in the cargo fire
extinguishing system is in a serviceable
condition. The DGAC classified this
service bulletin as mandatory and
issued French airworthiness directive
94-186-164(B), dated August 17, 1994,
in order to assure the continued
airworthiness of these airplanes in
France. In addition, the French
airworthiness directive specifies that
ETOPS flights are not permitted if a
faulty valve is found and not replaced.

This airplane model is manufactured
in France and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. The
FAA has examined the findings of the
DGAC, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Since an unsafe condition has been
identified that is likely to exist or
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develop on other airplanes of the same
type design, the proposed AD would
require a functional flow test and leak
test to verify if the pressure reducing
valve in the cargo fire extinguishing
system is in a serviceable condition. The
tests would be required to be
accomplished in accordance with the all
operators telex described previously.

The proposed AD would also require
that, if a faulty pressure reducing valve
is installed, it must be replaced with a
new valve prior to further operation of
the airplane under ETOPS. The
replacement would be required to be
accomplished in accordance with the
aircraft maintenance manual.

As a result of recent communications
with the Air Transport Association
(ATA) of America, the FAA has learned
that, in general, some operators may
misunderstand the legal effect of AD’s
on airplanes that are identified in the
applicability provision of the AD, but
that have been altered or repaired in the
area addressed by the AD. The FAA
points out that all airplanes identified in
the applicability provision of an AD are
legally subject to the AD. If an airplane
has been altered or repaired in the
affected area in such a way as to affect
compliance with the AD, the owner or
operator is required to obtain FAA
approval for an alternative method of
compliance with the AD, in accordance
with the paragraph of each AD that
provides for such approvals. A note has
been included in this notice to clarify
this long-standing requirement.

The FAA estimates that 48 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 1 work hour per airplane
to accomplish the proposed actions, and
that the average labor rate is $60 per
work hour. Based on these figures, the
total cost impact of the proposed AD on
U.S. operators is estimated to be $2,880,
or $60 per airplane.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40101, 40113,
44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Airbus Industrie: Docket 94—-NM-196—AD.

Applicability: Model A310 and A300-600
series airplanes on which Airbus
Modification 6403 (reference Airbus Service
Bulletin A310-26-2010 or A300—-600-26—
6011) has been installed; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it otherwise
has been modified, altered, or repaired in the
area subject to the requirements of this AD.
For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (b) of this AD to
request approval from the FAA. This
approval may address either no action, if the
current configuration eliminates the unsafe
condition; or different actions necessary to
address the unsafe condition described in
this AD. Such a request should include an
assessment of the effect of the changed
configuration on the unsafe condition
addressed by this AD. In no case does the
presence of any modification, alteration, or
repair remove any airplane from the
applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To ensure that a faulty pressure reducing
valve in the cargo fire extinguishing system
is not installed, which could result in
reduced fire protection of the cargo
compartment of the airplane from 260
minutes to 60 minutes, accomplish the
following:

(a) Prior to the accumulation of 600 total
flight hours after the effective date of this AD,
perform a functional flow test and leak test
to verify if the pressure reducing valve in the
cargo fire extinguishing system is in a
serviceable condition, in accordance with
paragraph 4.2., Description, of Airbus All
Operators Telex AOT 26-13, dated June 28,
1994. If a faulty pressure reducing valve is
installed, prior to extended range twin-
engine operations (ETOPS), replace it with a
new valve, in accordance with the aircraft
maintenance manual, reference 26—-23-14,
Page block 401.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on August
31, 1995.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-22210 Filed 9-6-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39
[Docket No. 95-NM-53-AD]

Airworthiness Directives; Boeing
Model 747—-400 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to certain
Boeing Model 747-400 series airplanes,
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that currently requires replacement of
electrical wiring to the fuel shutoff valve
for each engine. This action would
require replacement of the fuel shutoff
valve wire and sleeve with a wire in two
non-metallic sleeves in the conduit in
the struts of each engine. This proposal
is prompted by reports of additional
occurrences of chafing and shorting of
the wiring of the engine fuel shutoff
valves. The actions specified by the
proposed AD are intended to prevent
such chafing and shorting, which could
result in the pilot’s inability to shut off
the supply of fuel in the event of an
engine fire.

DATES: Comments must be received by
November 1, 1995.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 95—-NM—
53-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Stephen Oshiro, Aerospace Engineer,
Systems and Equipment Branch, ANM-
130S, FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056;
telephone (206) 227-2793; fax (206)
227-1181.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,

in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 95-NM-53-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
95-NM-53-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

OnJune 12, 1989, the FAA issued AD
89-14-04, amendment 39-6246 (54 FR
27157, June 28, 1989), applicable to
certain Boeing Model 747-400 series
airplanes, to require replacement of
electrical wiring to the fuel shutoff valve
for each engine. That action was
prompted by reports of the fuel shutoff
valve wiring shorting to the surrounding
electrical conduit, which resulted in
circuit breaker tripping and inability to
operate the associated fuel shutoff valve.
The requirements of that AD are
intended to preserve the pilot’s ability
to shut off the supply of fuel in the
event of an engine fire.

Since the issuance of that AD, the
FAA has received reports of additional
occurrences of chafing and shorting of
the wiring of the engine fuel shutoff
valves on Model 747-400 series
airplanes. Subsequently, Boeing
developed a new installation consisting
of a wire in two sleeves (non-metallic,
open weave braided sleeve inside
industrial wall thickness teflon) that
will improve the protection of the fuel
shutoff valve wire.

The FAA has reviewed and approved
Boeing Alert Service Bulletin 747—
28A2186, dated January 19, 1995, which
describes procedures for replacement of
the fuel shutoff valve wire and sleeve
with a wire in two non-metallic sleeves
in the conduit in the struts of each
engine.

The FAA has determined that
accomplishment of this replacement of
the fuel shutoff valve wire and sleeve
with a wire with two non-metallic
sleeves in the conduit in the struts of
each engine will positively address the
unsafe condition identified as inability

to shut off the supply of fuel to an
engine.

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
supersede AD 89-14-04 to require
replacement of the wire and sleeve with
a single wire in two non-metallic
sleeves in the conduit in the struts of
each engine. The actions would be
required to be accomplished in
accordance with the alert service
bulletin described previously.

The modification that was previously
required by AD 89-14-04 will
effectively be removed when the
modification required by this proposed
AD is installed. Additionally, those
airplanes on which the previously-
required modification had not been
accomplished will require no additional
work with the installation of the new
proposed modification.

As a result of recent communications
with the Air Transport Association
(ATA) of America, the FAA has learned
that, in general, some operators may
misunderstand the legal effect of AD’s
on airplanes that are identified in the
applicability provision of the AD, but
that have been altered or repaired in the
area addressed by the AD. The FAA
points out that all airplanes identified in
the applicability provision of an AD are
legally subject to the AD. If an airplane
has been altered or repaired in the
affected area in such a way as to affect
compliance with the AD, the owner or
operator is required to obtain FAA
approval for an alternative method of
compliance with the AD, in accordance
with the paragraph of each AD that
provides for such approvals. A note has
been included in this notice to clarify
this long-standing requirement.

There are approximately 311 Model
747-400 series airplanes of the affected
design in the worldwide fleet. The FAA
estimates that 38 airplanes of U.S.
registry would be affected by this
proposed AD, that it would take
approximately 80 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $60 per work hour. Required parts
would cost approximately $673 per
airplane. Based on these figures, the
total cost impact of the proposed AD on
U.S. operators is estimated to be
$207,974, or $5,473 per airplane.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.
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The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40101, 40113,
44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-6246 (54 FR
27157, June 28, 1989), and by adding a
new airworthiness directive (AD), to
read as follows:

Boeing: Docket 95-NM-53-AD. Supersedes
AD 89-14-04, Amendment 39-6246.

Applicability: Model 747-400 series
airplanes; line positions 696 through 1046
inclusive, except airplane variable numbers
RT502 and RU032 (airplane serial numbers
24062 and 25780, respectively); certificated
in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For

airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (b) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition; or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any airplane from
the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the inability to shut off the
supply of fuel in the event of an engine fire,
accomplish the following:

(a) Within 12 months after the effective
date of this AD, replace the fuel shutoff valve
wire and sleeve with a wire in two non-
metallic sleeves in the conduit in the struts
of each engine, in accordance with Boeing
Alert Service Bulletin 747-28A2186, dated
January 19, 1995.

Note 2: Replacements accomplished prior
to the effective date of this amendment in
accordance with Boeing Alert Service
Bulletin 747-54A2157, dated January 12,
1995, or Revision 1, dated August 3, 1995; or
Boeing Alert Service Bulletin 747-54A2156,
dated December 15, 1994, or Revision 1,
dated July 20, 1995; are considered
acceptable for compliance with the
replacements specified in this amendment.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on August
31, 1995.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-22211 Filed 9-6-95; 8:45 am]

BILLING CODE 4910-13-U

14 CFR Part 39
[Docket No. 94—-NM-244-AD]

Airworthiness Directives; McDonnell
Douglas Model DC-10 Series Airplanes
and KC-10A (Military) Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Supplemental notice of
proposed rulemaking; reopening of
comment period.

SUMMARY: This document revises an
earlier proposed airworthiness directive
(AD), which would have superseded an
existing AD that is applicable to
McDonnell Douglas Model DC-10 series
airplanes and KC-10A (military)
airplanes. The existing AD currently
requires the implementation of a
program of structural inspections to
detect and correct fatigue cracking in
order to ensure the continued
airworthiness of these airplanes as they
approach the manufacturer’s original
fatigue design life goal. The previously
proposed action would have required,
among other things, clarification of
some Principle Structural Elements
(PSE) and some non-destructive
inspection (NDI) procedures. The
previously proposed action was
prompted by new data submitted by the
manufacturer indicating that certain
revisions to the program are necessary
in order to clarify some PSE’s and some
NDI procedures. This action revises the
proposed rule by deleting the
requirement to perform visual
inspections of Fleet Leader Operator
Sampling (FLOS) PSE’s. The actions
specified by this proposed AD are
intended to prevent fatigue cracking that
could compromise the structural
integrity of these airplanes.

DATES: Comments must be received by
October 2, 1995.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 94—-NM—
244—-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
McDonnell Douglas Corporation, P.O.
Box 1771, Long Beach, California
90846-1771, Attention: Business Unit
Manager, Contract Data Management
C1-255 (35—-22) This information may
be examined at the FAA, Transport
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Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at
the FAA, Transport Airplane
Directorate, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard, Lakewood, California.

FOR FURTHER INFORMATION CONTACT:
Maureen Moreland, Aerospace
Engineer, Airframe Branch, ANM-120L,
FAA, Transport Airplane Directorate,
Los Angeles Aircraft Certification
Office, 3960 Paramount Boulevard,
Lakewood, California 90712; telephone
(310) 627-5238; fax (310) 627-5210.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 94—-NM-244—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
94-NM-244—-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to add an airworthiness
directive (AD), applicable to McDonnell
Douglas Model DC-10 series airplanes
and KC-10A (military) airplanes, was

published as a notice of proposed
rulemaking (NPRM) in the Federal
Register on April 17, 1995 (60 FR
19185). That NPRM would have
required the implementation of a
program of structural inspections to
detect and correct fatigue cracking in
order to ensure the continued
airworthiness of these airplanes as they
approach the manufacturer’s original
fatigue design life goal. That NPRM was
prompted by new data submitted by the
manufacturer indicating that certain
revisions to the program are necessary
in order to clarify some Principle
Structural Elements (PSE) and some
non-destructive inspection (NDI)
procedures. Fatigue cracking in PSE’s
could compromise the structural
integrity of these airplanes.

Since the issuance of that NPRM, the
FAA has received several comments
from the manufacturer that have caused
the FAA to reconsider its position on
certain aspects of the proposed rule.

Changes to the Proposal

McDonnell Douglas requests a
revision of paragraph (b)(1) of the
proposal for purposes of clarification.
The manufacturer notes that the
proposal states that operators are
required to inspect aircraft before the
threshold (Nw); however, the proposal
does not clearly indicate that operators
do not receive credit for these
inspections in the Supplemental
Inspection Document (SID) program,
unless the aircraft has exceeded one-half
of that threshold (Nw/2). The FAA
concurs. The FAA has revised proposed
paragraph (b)(1) to indicate that the
inspections are to be performed prior to
reaching the threshold (N), but no
earlier than N/2.

McDonnell Douglas also requests the
deletion of the requirement to visually
inspect fleet leader-operator sampling
(FLOS) PSE’s that are proposed in
paragraph (b)(3). The manufacturer
states that these requirements are
redundant to those required by AD 92—
22-09 R1, amendment 39—-8590 (58 FR
32278, June 9, 1993), which requires the
implementation of a corrosion
prevention and control program to
inspect all primary structures, including
all PSE’s.

The FAA concurs. Paragraph (b)(3) of
this supplemental NPRM [which was
designated paragraph (b)(2) in the
original NPRM)] has been revised to
indicate that these visual inspections
are not required. However, the visual
inspections that are part of the NDI
procedures specified in Section 2 of
Volume Il of the SID are still required
by this AD action. Additionally,
paragraph (b)(4) from the originally

proposed rule, which would have
required general visual inspections, has
been deleted from this supplemental
NPRM since the requirement to perform
visual inspections of FLOS PSE’s are no
longer necessary. Therefore, references
to Section 4, “Normal Maintenance
Visual Inspections,” of Volume Il of the
SID have been removed since those
inspections are no longer required.

Since these changes significantly
revise the originally proposed rule, the
FAA has determined that it is necessary
to reopen the comment period to
provide additional opportunity for
public comment.

Although other comments were
received in response to the original
NPRM, those comments, as well as any
others received in response to this
supplemental NPRM, will be addressed
in the final rule.

Cost Impact

There are approximately 419 Model
DC-10 series airplanes and KC-10A
(military) airplanes of the affected
design in the worldwide fleet. The FAA
estimates that 249 airplanes of U.S.
registry and 13 U.S. operators would be
affected by this proposed AD.

Incorporation of the SID program into
an operator’s maintenance program, as
required by AD 93-17-09 is estimated
to necessitate 1,270 work hours (per
operator), at an average labor rate of $60
per work hour. Based on these figures,
the cost to the 13 affected U.S. operators
to incorporate the SID program is
estimated to be $990,600.

The incorporation of the revised
procedures proposed in this AD action
would require approximately 20
additional work hours per operator to
accomplish, at an average labor rate of
$60 per work hour. Based on these
figures, the cost to the 13 affected U.S.
operators to incorporate these revised
procedures into the SID program into an
operator’s maintenance program is
estimated to be $15,600.

The recurring inspection costs, as
required by AD 93-17-09, are estimated
to be 365 work hours per airplane per
year, at an average labor rate of $60 per
work hour. Based on these figures, the
recurring inspection costs required by
AD 93-17-09 are estimated to be
$21,900 per airplane, or $5,453,100 for
the affected U.S. fleet.

Since no new recurring inspection
procedures have been added to the
program by this proposed AD action,
there would be no additional economic
burden on affected operators to perform
additional recurrent inspections.

Based on the above figures, the total
cost impact of the proposed AD on U.S.
operators is estimated to be $5,468,700
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for the first year, and $5,453,100 for
each year thereafter. These “total cost
impact” figures assume that no operator
has yet accomplished any of the
requirements of this AD. However, it
can be reasonably assumed that a
majority of the affected operators have
already initiated the SID program (as
required by AD 93-17-09).

Additionally, the number of required
work hours for each proposed
inspection (and the SID program), as
indicated above, is presented as if the
accomplishment of those actions were
to be conducted as “stand alone”
actions. However, in actual practice,
these actions for the most part will be
accomplished coincidentally or in
combination with normally scheduled
airplane inspections and other
maintenance program tasks. Therefore,
the actual number of necessary
additional work hours will be minimal
in many instances. Further, any cost
associated with special airplane
scheduling can be expected to be
minimal.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part

39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40101, 40113,
44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-8680 (58 FR
54949, October 25, 1993), and by adding
a new airworthiness directive (AD), to
read as follows:

McDonnell Douglas: Docket 94—-NM-244—
AD. Supersedes AD 93-17-09,
Amendment 39-8680.

Applicability: Model DC-10 series
airplanes and KC-10A (military) airplanes,
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To ensure the continuing structural
integrity of these airplanes, accomplish the
following:

(a) Within 6 months after November 24,
1993 (the effective date of AD 93-17-09,
amendment 39-8680), incorporate a revision
into the FAA-approved maintenance
inspection program which provides for
inspection(s) of the Principal Structural
Elements (PSE’s) defined in Section 2 of
Volume | of McDonnell Douglas Report No.
L26-012, “DC-10 Supplemental Inspection
Document (SID),” Revision 3, dated
December 1992, in accordance with Section
2 of Volume 111-92, dated October 1992, of
the SID. The non-destructive inspection
(NDI) techniques set forth in Section 2 and
Section 4 of Volume Il, Revision 3, dated
December 1992, of the SID provide
acceptable methods for accomplishing the
inspections required by this paragraph. All
inspection results (negative or positive) must
be reported to McDonnell Douglas, in
accordance with the instructions contained
in Section 2 of Volume 111-92, dated October
1992, of the SID. Information collection
requirements contained in this regulation
have been approved by the Office of
Management and Budget (OMB) under the
provisions of the Paperwork Reduction Act of
1980 (44 U.S.C. 3501 et seq.) and have been
assigned OMB Control Number 2120-0056.

(1) For those Fleet Leader Operator
Sampling (FLOS) PSE’s that do not have a
Normal Maintenance Visual Inspection
specified in Section 4 of Volume I, Revision
3, dated December 1992, of the SID, the
procedure for general visual inspection is as
follows: Perform an inspection of the general
PSE area for cleanliness, presence of foreign
objects, security of parts, cracks, corrosion,
and damage.

(2) For PSE’s 53.10.031E/.032E,
53.10.047E/.048E, and 57.10.029E/.030E: The
ENDDATE for these PSE’s is October 1993.
(For these PSE’s disregard the June 1993
ENDDATE specified in Section 2 of Volume
111-92, dated October 1992, of the SID.)

(b) Within 6 months after the effective date
of this AD, replace the revision of the FAA-

approved maintenance inspection program
required by paragraph (a) of this AD with a
revision that provides for inspection(s) of the
PSE’s defined in Section 2 of Volume | of
McDonnell Douglas Report No. L26-012,
“DC-10 Supplemental Inspection Document
(SID),” Revision 5, dated October 1994, in
accordance with Section 2 of Volume 111-94,
dated November 1994, of the SID. The NDI
techniques set forth in Section 2 of Volume
11, Revision 5, dated October 1994, of the SID
provide acceptable methods for
accomplishing the inspections required by
this paragraph.

(1) Prior to reaching the threshold (N), but
no earlier than one-half of the threshold (Nw/
2), specified for all PSE’s listed in Volume
111-94, dated November 1994, of the SID,
inspect each PSE sample in accordance with
the NDI procedures set forth in Section 2 of
Volume Il, Revision 5, dated October 1994.
Thereafter, repeat the inspection for that PSE
at intervals not to exceed DNDI/2 of the NDI
procedure that is specified in Volume 111-94,
dated November 1994, of the SID.

(2) This AD does not require visual
inspections of FLOS PSE’s on airplanes listed
in Volume 111-94, dated November 1994, of
the SID planning data at least once during the
specified inspection interval, in accordance
with Section 2 of Volume I11-94, dated
November 1994, of the SID.

(3) For PSE’s 53.10.055/.056E, 55.10.013/
.014B, 53.10.005/.006E, 53.10.031/.032E,
53.10.047/.048E, 57.10.029/.030E: The
EDATE for these PSE’s is June 1998. (For
these PSE’s, disregard the June 1996 EDATE
specified in Section 2, of Volume 111-94,
dated November 1994, of the SID.)

(4) All inspection results (negative or
positive) must be reported to McDonnell
Douglas in accordance with the instructions
contained in Section 2 of Volume 111-94,
dated November 1994, of the SID.
Information collection requirements
contained in this regulation have been
approved by the Office of Management and
Budget (OMB) under the provisions of the
Paperwork Reduction Act of 1980 (44 U.S.C.
3501 et seq.) and have been assigned OMB
Control Number 2120-0056.

(c) Any cracked structure detected during
the inspections required by paragraph (a) or
(b) of this AD must be repaired before further
flight, in accordance with a method approved
by the Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, Transport
Airplane Directorate.

Note 1: Requests for approval of any PSE
repair that would affect the FAA-approved
maintenance inspection program required by
this AD should include a damage tolerance
assessment for that PSE repair.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles ACO. Operators shall submit their
requests through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Los Angeles ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles ACO.
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Note 3: Alternative methods of compliance
previously granted for AD 93-17-09,
amendment 39-8680, continue to be
considered as acceptable alternative methods
of compliance with this amendment.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on August
31, 1995.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-22209 Filed 9-6-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 71

[Airspace Docket No. 95-AAL-2]

Proposed Amendment of G-8 and V-
328; Alaska

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
amend the designations of Colored
Federal Airway G-8 and Alaskan
Federal Airway V-328. The FAA is
proposing to realign Colored Federal
Airway G-8 to avoid certain restricted
areas. Alaskan Federal Airway V-328
would be realigned from Dillingham,
AK, and Kipnuk, AK, resulting in a
lower minimum en route altitude (MEA)
of 9,000 feet. This action would enhance
the flow of air traffic.

DATES: Comments must be received on
or before September 29, 1995.
ADDRESSES: Send comments on the
proposal in triplicate to: Manager, Air
Traffic Division, AAL-500, Docket No.
95—-AAL-2, Federal Aviation
Administration, 222 West 7th Avenue,
#14, Anchorage, AK 99533.

The official docket may be examined
in the Rules Docket, Office of the Chief
Counsel, room 916, 800 Independence
Avenue, SW., Washington, DC,
weekdays, except Federal holidays,
between 8:30 a.m. and 5 p.m.

An informal docket may also be
examined during normal business hours
at the office of the Regional Air Traffic
Division.

FOR FURTHER INFORMATION CONTACT:
Norman W. Thomas, Airspace and
Obstruction Evaluation Branch (ATP-
240), Airspace-Rules and Aeronautical
Information Division, Air Traffic Rules
and Procedures Service, Federal
Aviation Administration, 800

Independence Avenue, SW.,
Washington, DC 20591, telephone: (202)
267-9230.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 95—
AAL-2."” The postcard will be date/time
stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination in the Rules Docket both
before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM'’s

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public Inquiry
Center, APA—-220, 800 Independence
Avenue, SW., Washington, DC 20591, or
by calling (202) 267-3485.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM’s should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
amend the designations of Colored
Federal Airway G-8 and Alaskan

Federal Airway V-328. This action
would realign Colored Federal Airway
G-8 to avoid restricted areas R—2203A,
R-2203B, and R-2203C. Realigning V—
328, as a direct route between
Dillingham, AK, and Kipnuk, AK,
would result in a lower MEA of 9,000
feet. This proposal would enhance the
flow of air traffic. Green Colored Federal
airways are published in paragraph
6009(a) and Alaskan Federal airways are
published in paragraph 6010(b) of FAA
Order 7400.9B dated July 18, 1994, and
effective September 16, 1994, which is
incorporated by reference in 14 CFR
71.1. The Colored Federal airway and
the Alaskan Federal airway listed in this
document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) is not a ““significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g); 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959~
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9B, Airspace
Designations and Reporting Points,
dated July 18, 1994, and effective
September 16, 1994, is amended as
follows:
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Paragraph 6009(a)—Green Federal Airways

* * * * *

G-8 [Revised]

From Shemya, AK, NDB, 20 AGL Adak,
AK, NDB; 20 AGL Dutch Harbor, AK, NDB;
20 AGL INT Dutch Harbor NDB 041° and
Elfee, AK, NDB 253° bearings; 20 AGL Elfee
NDB; 20 AGL Saldo, AK, NDB; INT Saldo
NDB 054° and Kachemak, AK, NDB 269°
bearings, to Kachemak NDB. From Campbell
Lake, AK, NDB; INT Campbell Lake NDB
032°T(006°M) and Glenallen, AK, NDB
253°T(227°M) bearings; Glenallen NDB; INT
Glenallen NDB 052° and Nabesna, AK, NDB
252° bearings; Nabesna NDB.

* * * * *

Paragraph 6010(b)—Alaskan VOR Federal
Airways
* * * * *

V-328 [Revised]
From Dillingham, AK; to Kipnuk, AK.

* * * * *

Issued in Washington, DC, on August 25,
1995.

Harold W. Becker,

Manager, Airspace-Rules and Aeronautical
Information Division.

[FR Doc. 95-22200 Filed 9-6-95; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[INTL-0075-92]
RIN 1545-AR31

Definition of Foreign Base Company
Income and Foreign Personal Holding
Company Income of a Controlled
Foreign Corporation

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed Income Tax Regulations
relating to the definitions of subpart F
income and foreign personal holding
company income of a controlled foreign
corporation and the allocation of
deficits for purposes of computing the
deemed-paid foreign tax credit. These
proposed regulations are necessary to
provide guidance that coordinates with
guidance provided in final regulations
under section 954, published elsewhere
in this issue of the Federal Register.
These regulations will affect United
States shareholders of controlled foreign
corporations. This document also
contains a notice of hearing on these
regulations.

DATES: Written comments must be
received by December 6, 1995. Outlines
of topics to be discussed at the public
hearing scheduled for January 4, 1996 at
10 a.m. must be received by December
14, 1995.

ADDRESSES: Send submissions to:
CC:DOM:CORP:T:R (INTL-0075-92),
room 5228, Internal Revenue Service,
POB 7604, Ben Franklin Station,
Washington DC 20044. In the
alternative, submissions may be hand
delivered between the hours of 8 a.m.
and 5 p.m. to: CC:DOM:CORP:T:R
(INTL-0075-92), Courier’s Desk,
Internal Revenue Service, 1111
Constitution Avenue NW., Washington
DC. The public hearing will be held in
the Auditorium, Internal Revenue
Building, 1111 Constitution Avenue
NW., Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, Valerie
Mark, (202) 622—3840; concerning
submissions and the hearing, Michael
Slaughter (202) 622—-7190 (not toll-free
numbers).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

This notice of proposed rulemaking
does not contain collections of
information and, therefore, it has not
been submitted to the Office of
Management and Budget for review
under the Paperwork Reduction Act (44
U.S.C. 3504(h)).

Background

This document contains proposed
regulations amending the Income Tax
Regulations (26 CFR Part 1) under
sections 952, 954(c) and 960 of the
Internal Revenue Code. These
regulations are also issued under
authority contained in section 7805 of
the Internal Revenue Code. In final
regulations under section 954,
published elsewhere in this issue of the
Federal Register, the section relating to
the treatment of tax-exempt interest
under the foreign personal holding
company income rules was reserved.
These proposed regulations would
provide rules for the treatment of tax-
exempt interest and would also provide
guidance under sections 952 and 960 to
coordinate with the final regulations.

Explanation of Provisions

Sections 1.952-1 (e) and (f) and 1.960-
1(i)

Section 1.954-1(c)(1)(ii), published
elsewhere in this issue of the Federal
Register, provides generally that if the
amount in any category of foreign base
company income or foreign personal
holding company income is less than

zero, the loss may not reduce any other
category of foreign base company
income or foreign personal holding
company income except by operation of
the earnings and profits limitation of
section 952(c)(1). The earnings and
profits limitation will apply when
subpart F income exceeds current
earnings and profits. This notice of
proposed rulemaking provides rules
under section 952(c)(1)(A) to determine
how the excess of subpart F income over
current earnings and profits will reduce
categories of foreign base company
income or foreign personal holding
company income.

These rules apply both to determine
the amount that is included in the U.S.
shareholder’s gross income in each
category of subpart F income under
section 951(a)(1)(A) from each section
904(d) separate category, and to
determine the subpart F category and
the section 904(d) separate category
from which an amount will be
recharacterized as subpart F income
under section 952(c)(2). Separate rules
are provided in this notice of proposed
rulemaking to compute post-1986
undistributed earnings under section
960.

Section 1.952—1(e) provides that for
post-1986 years, when the subpart F
income of a controlled foreign
corporation exceeds its current earnings
and profits, this excess, first,
proportionately reduces subpart F
income in each separate category in
which current earnings and profits are
zero or less than zero, second,
proportionately reduces subpart F
income in each separate category in
which subpart F income exceeds current
earnings and profits, and third,
proportionately reduces subpart F
income in other separate categories. If a
single separate category contains more
than one category of subpart F income,
the categories of subpart F income in the
separate category will be
proportionately reduced.

Section 1.952-1(f) provides that the
amount and category of subpart F
income in each separate category that is
reduced by operation of the earnings
and profits limitation, as determined
under paragraph (e), constitutes a
recapture account. In any year in which
earnings and profits exceed subpart F
income, the recapture accounts in each
separate category of the corporation will
be recharacterized, on a proportionate
basis, as subpart F income to the extent
of this excess. An amount that is
recharacterized as subpart F income is
treated as income in the same separate
category as the recapture account from
which it was derived.
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Under paragraph (f), a recapture
account is reduced either when amounts
in the account are recharacterized as
subpart F income or when the
corporation makes an actual distribution
from the separate category containing
the recapture account. A distribution
out of section 959(c)(3) earnings and
profits is treated as made first on a
proportionate basis out of the recapture
accounts in each separate category. If a
distribution from earnings and profits
described in section 959(c)(3) occurs in
the same year that an amount is
recharacterized, the recharacterization
rules will apply first. Examples are
provided to illustrate the rules of
paragraphs (e) and (f).

Regulations are proposed under
section 960 that apply the principles of
section 902 to determine the portion of
the controlled foreign corporation’s
post-1986 foreign income taxes deemed
to be paid by a United States corporate
shareholder in connection with a
subpart F inclusion. If the corporate
shareholder computes an amount under
both sections 902 and 960 for a taxable
year, section 960 is applied first.

These proposed regulations also
provide rules to determine how deficits
in post-1986 undistributed earnings are
allocated for purposes of sections 902
and 960. In accordance with the
approach of Notice 88—70 (1988-2 C.B
369), §1.960-1(i)(4) provides that a
post-1986 accumulated deficit in a
separate category is allocated pro rata
against post-1986 undistributed
earnings in other separate categories to
compute post-1986 undistributed
earnings. The deficit does not
permanently reduce earnings in these
other separate categories. Rather, after
deemed-paid taxes are computed, it is
carried forward in the same separate
category in which it was incurred.
Paragraph (i)(3) clarifies that the
numerator of the deemed-paid credit
fraction cannot exceed the denominator
because deemed-paid taxes may not
exceed taxes paid or accrued by the
controlled foreign corporation.
Examples are provided to illustrate
these rules.

The proposed regulations attempt to
coordinate, to the extent possible, the
allocation of deficits for purposes of
determining the amounts of subpart F
inclusions and deemed-paid taxes out of
the controlled foreign corporation’s
separate foreign tax credit limitation
categories under sections 952, 954, and
960. Complete coordination is not
possible in all cases, because subpart F
income and the earnings and profits
limitation of section 952(c)(1)(A) are
determined on the basis of earnings and
profits of only the current year, whereas

deemed-paid taxes are calculated under
section 960 on the basis of multi-year
pools of earnings and profits and taxes.
In addition, potential differences in the
calculation of income and earnings and
profits, cf. section 952(c)(3), complicate
the coordination.

The proposed rules attempt to
minimize the incidence of subpart F
inclusions out of separate categories
with no current earnings which, in the
absence of sufficient accumulated
earnings, may carry no deemed-paid
taxes. Comments are requested as to
whether the proposed allocation
methods or some alternative approach
would best achieve appropriate foreign
tax credit results.

Section 1.954-2(b)(3)

Under §1.954-2T(b)(6), interest
income that is exempt from tax under
section 103 is included in the foreign
personal holding company income of
the controlled foreign corporation.
However, the net foreign base company
income that is attributable to tax-exempt
interest is treated as tax-exempt interest
in the hands of the United States
shareholder upon a deemed distribution
under subpart F. Therefore, for regular
tax purposes, the tax-exempt interest is
not currently included in the gross
income of the United States shareholder
under subpart F. However, the deemed
distribution of tax-exempt interest may
subject the United States shareholder to
the alternative minimum tax.

Section 1.954-2(b)(3) of the proposed
regulations would amend the rule in the
temporary regulations to provide that
foreign personal holding company
income includes interest income that is
exempt from tax under section 103. The
tax-exempt interest would not retain its
character as such in the hands of the
United States shareholder upon a
deemed distribution under subpart F.
This proposed rule closely parallels the
domestic rule for tax-exempt interest.
The controlled foreign corporation
realizes the tax benefit associated with
the receipt of interest income described
in section 103 because no United States
withholding tax is collected on the
income when it is paid to the controlled
foreign corporation. As in the domestic
context, however, this tax benefit is
limited to the corporate level and is not
retained when the tax-exempt interest is
distributed to the United States
shareholders or included in their gross
income under subpart F. This rule
simplifies the interaction of the tax-
exempt interest and alternative
minimum tax provisions, and avoids the
double-taxation and administrative
problems associated with the current
rule.

These regulations are proposed to be
effective for taxable years of the foreign
corporation beginning after 60 days after
the date these regulations are published
as final regulations in the Federal
Register.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in EO 12866. Therefore, a regulatory
assessment is not required. It has also
been determined that section 553(b) of
the Administrative Procedures Act (5
U.S.C. chapter 5) and the Regulatory
Flexibility Act (5 U.S.C. chapter 6) do
not apply to these regulations, and,
therefore, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (signed original and
eight (8) copies) that are timely
submitted to the IRS. All comments will
be available for public inspection and
copying.

A public hearing has been scheduled
for January 4, 1996, at 10 a.m. in the
Auditorium, Internal Revenue Building,
1111 Constitution Avenue NW.,
Washington DC. Because of access
restrictions, visitors will not be
admitted beyond the building lobby
more than 15 minutes before the hearing
starts.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons that wish
to present oral comments at the hearing
must submit written comments by
December 6, 1995 and submit an outline
of topics to be discussed and time to be
devoted to each topic (signed original
and eight (8) copies) by December 14,
1995.

A period of 10 minutes will be
allotted to each person for making
comments.

An agenda showing the scheduling of
the speakers will be prepared after the
deadline for receiving outlines has
passed. Copies of the agenda will be
available free of charge at the hearing.

Drafting Information. The principal
authors of these regulations are Barbara
Felker and Valerie Mark of the Office of the
Associate Chief Counsel (International), IRS.
However, other personnel from the IRS and
Treasury Department participated in their
development.
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List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR Part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority for Part 1
is amended by adding the following
citation in numerical order to read as
follows:

Authority: 26 U.S.C. 7805. * * *

Section 1.960-1 also issued under 26
U.S.C. 960(a). * * *

Par. 2. Section 1.952-1 is amended by
adding paragraphs (e) and (f) to read as
follows:

§1.952-1 Subpart Fincome defined.
* * * * *

(e) Application of current earnings
and profits limitation—(1) In general. If
the subpart F income (as defined in
section 952(a)) of a controlled foreign
corporation exceeds the foreign
corporation’s earnings and profits for
the taxable year, the subpart F income
includible in the income of the
corporation’s United States shareholders
is reduced under section 952(c)(1)(A) in
accordance with the following rules.
The excess of subpart F income over
current year earnings and profits shall—

(i) First, proportionately reduce
subpart F income in each separate
category of the controlled foreign
corporation, as defined in §1.904—
5(a)(1), in which current earnings and
profits are zero or less than zero;

(ii) Second, proportionately reduce
subpart F income in each separate
category in which subpart F income
exceeds current earnings and profits;
and

(iii) Third, proportionately reduce
subpart F income in other separate
categories.

(2) Allocation to a category of subpart
F income. An excess amount that is
allocated under paragraph (e)(1) of this
section to a separate category must be
further allocated to a category of subpart
F income if the separate category
contains more than one category of
subpart F income described in section
952(a) or, in the case of foreign base
company income, described in §1.954—
1(c)(1)(iii)(A) (1) or (2). In such case, the
excess amount that is allocated to the
separate category must be allocated to
the various categories of subpart F
income within that separate category on
a proportionate basis.

(3) Recapture of subpart F income
reduced by operation of earnings and

profits limitation. Any amount in a
category of subpart F income described
in section 952(a) or, in the case of
foreign base company income, described
in 8§ 1.954-1(c)(1)(iii)(A) (1) or (2) that is
reduced by operation of the current year
earnings and profits limitation of
section 952(c)(1)(A) and this paragraph
(e) shall be subject to recapture in a
subsequent year under the rules of
section 952(c)(2) and paragraph (f) of
this section.

(4) Coordination with sections 953
and 954. The rules of this paragraph (e)
shall be applied after the application of
sections 953 and 954 and the
regulations under those sections, except
as provided in § 1.954-1(d)(4)(ii).

(5) Earnings and deficits retain
separate limitation character. The
income reduction rules of paragraph
(e)(1) of this section shall apply only for
purposes of determining the amount of
an inclusion under section 951(a)(1)(A)
from each separate category as defined
in 8 1.904-5(a)(1) and the separate
categories in which recapture accounts
are established under section 952(c)(2)
and paragraph (f) of this section. For
rules applicable in computing post-1986
undistributed earnings, see generally
section 902 and the regulations under
that section. For rules relating to the
allocation of deficits for purposes of
computing foreign taxes deemed paid
under section 960 with respect to an
inclusion under section 951(a)(1)(A), see
§1.960-1(i).

(f) Recapture of subpart F income in
subsequent taxable year—(1) In general.
If a controlled foreign corporation’s
subpart F income for a taxable year is
reduced under the current year earnings
and profits limitation of section
952(c)(1)(A) and paragraph (e) of this
section, recapture accounts will be
established and subject to
recharacterization in any subsequent
taxable year to the extent the recapture
accounts were not previously
recharacterized or distributed, as
provided in paragraphs (f) (2) and (3) of
this section.

(2) Rules of recapture—(i) Recapture
account. If a category of subpart F
income described in section 952(a) or,
in the case of foreign base company
income, described in §1.954—
1(c)(Q)(iii)(A) (1) or (2) is reduced under
the current year earnings and profits
limitation of section 952(c)(1)(A) and
paragraph (e) of this section for a taxable
year, the amount of such reduction shall
constitute a recapture account.

(i) Recapture. Each recapture account
of the controlled foreign corporation
will be recharacterized, on a
proportionate basis, as subpart F income
in the same separate category (as

defined in § 1.904-5(a)(1)) as the
recapture account to the extent that
current year earnings and profits exceed
subpart F income in a taxable year. The
United States shareholder must include
his pro rata share (determined under the
rules of §1.951-1(e)) of each
recharacterized amount in income as
subpart F income in such separate
category for the taxable year.

(iii) Reduction of recapture account
and corresponding earnings. Each
recapture account, and post-1986
undistributed earnings in the separate
category containing the recapture
account, will be reduced in any taxable
year by the amount which is
recharacterized under paragraph
(F(2)(ii) of this section. In addition, each
recapture account, and post-1986
undistributed earnings in the separate
category containing the recapture
account, will be reduced in the amount
of any distribution out of that account
(as determined under the ordering rules
of section 959(c) and paragraph (f)(3)(ii)
of this section).

(3) Distribution ordering rules—(i)
Coordination of recapture and
distribution rules. If a controlled foreign
corporation distributes an amount out of
earnings and profits described in section
959(c)(3) in a year in which current year
earnings and profits exceed subpart F
income and there is an amount in a
recapture account for such year, the
recapture rules will apply first.

(ii) Distributions reduce recapture
accounts first. Any distribution made by
a controlled foreign corporation out of
earnings and profits described in section
959(c)(3) shall be treated as made first
on a proportionate basis out of the
recapture accounts in each separate
category to the extent thereof (even if
the amount in the recapture account
exceeds post-1986 undistributed
earnings in the separate category
containing the recapture account). Any
remaining distribution shall be treated
as made on a proportionate basis out of
the remaining earnings and profits of
the controlled foreign corporation in
each separate category. See section
904(d)(3)(D).

(4) Examples. The application of
paragraphs (e) and (f) of this section
may be illustrated by the following
examples:

Example 1. (i) A, a U.S. person, is the sole
shareholder of CFC, a controlled foreign
corporation formed on January 1, 1996,
whose functional currency is the u. In 1996,
CFC earns 100u of foreign base company
sales income that is general limitation
income described in section 904(d)(1)(l) and
incurs a (200u) loss attributable to activities
that would have produced general limitation
income that is not subpart F income. In 1996
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CFC also earns 100u of foreign personal
holding company income that is passive
income described in section 904(d)(1)(A),
and 100u of foreign personal holding
company income that is dividend income
subject to a separate limitation described in
section 904(d)(1)(E) for dividends from a
noncontrolled section 902 corporation. CFC’s
subpart F income for 1996, 300u, exceeds
CFC'’s current earnings and profits, 100u, by
200u. Under section 952(c)(1)(A) and
paragraph (e) of this section, subpart F
income is limited to CFC’s current earnings
and profits of 100u, all of which is included
in A’s gross income under section
951(a)(1)(A). The 200u of CFC’s 1996 subpart
F income that is not included in A’s income
in 1996 by reason of section 952(c)(1)(A) is
subject to recapture under section 952(c)(2)
and paragraph (f) of this section.

(ii) For purposes of determining the
amount and type of income included in A’s
gross income and the amount and type of
income in CFC’s recapture account, the rules
of paragraphs (e)(1) and (2) of this section
apply. Under paragraph (e)(1)(i), the amount
by which CFC’s subpart F income exceeds its
earnings and profits for 1996, 200u, first
reduces from 100u to 0 CFC’s subpart F
income in the general limitation category,
which has a current year deficit of (100u) in
earnings and profits. Next, under paragraph
(e)(1)(iii) of this section, the remaining 100u
by which CFC’s 1996 subpart F income
exceeds earnings and profits is applied
proportionately to reduce CFC’s subpart F
income in the separate categories for passive
income (100u) and dividends from the
noncontrolled section 902 corporation
(100u). Thus, A includes 50u of passive
limitation/foreign personal holding company
income and 50u of dividends from the
noncontrolled section 902 corporation/
foreign personal holding company income in
gross income in 1996. CFC has 100u in its
general limitation/foreign base company
sales income recapture account attributable
to the 100u of foreign base company sales
income that is not included in A’s income by
reason of the earnings and profits limitation
of section 952(c)(1)(A). CFC also has 50u in
its passive limitation recapture account, all of
which is attributable to foreign personal
holding company income, and 50u in its
recapture account for dividends from the
noncontrolled section 902 corporation, all of
which is attributable to foreign personal
holding company income.

(iii) For purposes of computing post-1986
undistributed earnings, the rules of sections
902 and 960, including the rules of § 1.960-
1(i), apply. Under § 1.960-1(i), the general
limitation deficit of (100u) is allocated
proportionately to reduce passive limitation
earnings of 100u and noncontrolled section
902 dividend earnings of 100u. Thus, passive
limitation earnings are reduced by 50u to 50u
(100u passive limitation earnings/200u total
earnings in positive separate categories
x(100u) general limitation deficit =50u
reduction), and the noncontrolled section
902 corporation earnings are reduced by 50u
to 50u (100u noncontrolled section 902
corporation earnings/200u total earnings in
positive separate categories x(100u) general
limitation deficit=50u reduction). All of

CFC’s post-1986 foreign income taxes with
respect to passive limitation income and
dividends from the noncontrolled section
902 corporation are deemed paid by A under
section 960 with respect to the subpart F
inclusions (50u inclusion/50u earnings in
each separate category). After the inclusion
and deemed-paid taxes are computed, at the
close of 1996 CFC has a (100u) deficit in
general limitation earnings (100u subpart F
earnings + (200u) nonsubpart F loss), 50u of
passive limitation earnings (100u of earnings
attributable to foreign personal holding
company income —50u inclusion) with a
corresponding passive limitation/foreign
personal holding company income recapture
account of 50u, and 50u of earnings subject
to a separate limitation for dividends from
the noncontrolled section 902 corporation
(100u earnings —50u inclusion) with a
corresponding noncontrolled section 902
corporation/foreign personal holding
company income recapture account of 50u.

Example 2. (i) The facts are the same as in
Example 1 with the addition of the following
facts. In 1997, CFC earns 100u of foreign base
company sales income that is general
limitation income and 100u of foreign
personal holding company income that is
passive limitation income. In addition, CFC
incurs (10u) of expenses that are allocable to
its separate limitation for dividends from the
noncontrolled section 902 corporation. Thus,
CFC’s subpart F income for 1997, 200u,
exceeds CFC’s current earnings and profits,
190u, by 10u. Under section 952(c)(1)(A) and
paragraph (e) of this section, subpart F
income is limited to CFC’s current earnings
and profits of 190u, all of which is included
in A’s gross income under section
951(a)(1)(A).

(ii) For purposes of determining the
amount and type of income included in A’s
gross income and the amount and type of
income in CFC’s recapture accounts, the
rules of paragraphs (e) (1) and (2) of this
section apply. While CFC’s general limitation
post-1986 undistributed earnings for 1997 are
0 ((100u) opening balance + 100u subpart F
income), CFC’s general limitation subpart F
income (100u) does not exceed its general
limitation current earnings and profits (100u)
for 1997. Accordingly, under paragraph
(e)(1)(iii) of this section, the amount by
which CFC’s subpart F income exceeds its
earnings and profits for 1997, 10u, is applied
proportionately to reduce CFC’s subpart F
income in the separate categories for general
limitation income, 100u, and passive income,
100u. Thus, A includes 95u of general
limitation foreign base company sales income
and 95u of passive limitation foreign
personal holding company income in gross
income in 1997. At the close of 1997 CFC has
105u in its general limitation/foreign base
company sales income recapture account
(100u from 1996 + 5u from 1997), 55u in its
passive limitation/foreign personal holding
company income recapture account (50u
from 1996 + 5u from 1997), and 50u in its
dividends from the noncontrolled section
902 corporation/foreign personal holding
company income recapture account (all from
1996).

(iii) For purposes of computing post-1986
undistributed earnings in each separate

category, the rules of sections 902 and 960,
including the rules of § 1.960-1(i), apply.
Thus, post-1986 undistributed earnings (or
an accumulated deficit) in each separate
category are increased (or reduced) by
current earnings and profits or current
deficits in each separate category. The
accumulated deficit in CFC’s general
limitation earnings and profits (100u) is
reduced to 0 by the addition of 100u of 1997
earnings and profits. CFC’s passive limitation
earnings of 50u are increased by 100u to
150u, and CFC’s noncontrolled section 902
corporation earnings of 50u are decreased by
(10u) to 40u. After the addition of current
year earnings and profits and deficits to the
separate categories there are no deficits
remaining in any separate category. Thus, the
allocation rules of § 1.960-1(i)(4) do not
apply in 1997. Accordingly, in determining
the post-1986 foreign income taxes deemed
paid by A, post-1986 undistributed earnings
in each separate category are unaffected by
earnings in the other categories. Foreign taxes
deemed paid under section 960 for 1997
would be determined as follows for each
separate category: with respect to the
inclusion of 95u of foreign base company
sales income out of general limitation
earnings, the section 960 fraction is 95u
inclusion/0 total earnings; with respect to the
inclusion of 95u of passive limitation income
the section 960 fraction is 95u inclusion/
150u passive earnings. Thus, no general
limitation taxes would be associated with the
inclusion of the general limitation earnings
because there are no accumulated earnings in
the general limitation category. After the
deemed-paid taxes are computed, at the close
of 1997 CFC has a (95u) deficit in general
limitation earnings and profits ((100u)
opening balance + 100u current earnings—
95u inclusion), 55u of passive limitation
earnings and profits (50u opening balance +
100u current foreign personal holding
company income—~95u inclusion), and 40u of
earnings and profits subject to the separate
limitation for dividends from the
noncontrolled section 902 corporation (50u
opening balance + (10u) expense).

Example 3. (i) A, a U.S. person, is the sole
shareholder of CFC, a controlled foreign
corporation whose functional currency is the
u. At the beginning of 1996, CFC has post-
1986 undistributed earnings of 275u, all of
which are general limitation earnings
described in section 904(d)(1)(l). CFC has no
previously-taxed earnings and profits
described in section 959 (c)(1) or (c)(2). In
1996, CFC has a (200u) loss in the shipping
category described in section 904(d)(1)(D),
100u of foreign personal holding company
income that is passive income described in
section 904(d)(1)(A), and 125u of general
limitation manufacturing earnings that are
not subpart F income. CFC’s subpart F
income for 1996, 100u, exceeds CFC’s current
earnings and profits, 25u, by 75u. Under
section 952(c)(1)(A) and paragraph (e) of this
section, subpart F income is limited to CFC’s
current earnings and profits of 25u, all of
which is included in A’s gross income under
section 951(a)(1)(A). The 75u of CFC’s 1996
subpart F income that is not included in A’s
income in 1996 by reason of section
952(c)(1)(A) is subject to recapture under
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section 952(c)(2) and paragraph (f) of this
section.

(ii) For purposes of determining the
amount and type of income included in A’s
gross income and the amount and type of
income in CFC’s recapture account, the rules
of paragraphs (e) (1) and (2) of this section
apply. Under paragraph (e)(1) of this section,
the amount of CFC’s subpart F income in
excess of earnings and profits for 1996, 75u,
reduces the 100u of passive limitation foreign
personal holding company income. Thus, A
includes 25u of passive limitation foreign
personal holding company income in gross
income, and CFC has 75u in its passive
limitation/foreign personal holding company
income recapture account.

(iii) For purposes of computing post-1986
undistributed earnings in each separate
category the rules of sections 902 and 960,
including the rules of § 1.960-1(i), apply.
Under § 1.960-1(i), the shipping limitation
deficit of (200u) is allocated proportionately
to reduce general limitation earnings of 400u
and passive limitation earnings of 100u.
Thus, general limitation earnings are reduced
by 160u to 240u (400u general limitation
earnings/500u total earnings in positive
separate categories x (200u) shipping deficit
= 160u reduction), and passive limitation
earnings are reduced by 40u to 60u (100u
passive earnings/500u total earnings in
positive separate categories x (200u) shipping
deficit = 40u reduction). Five-twelfths of
CFC’s post-1986 foreign income taxes with
respect to passive limitation earnings are
deemed paid by A under section 960 with
respect to the subpart F inclusion (25u
inclusion/60u passive earnings). After the
inclusion and deemed-paid taxes are
computed, at the close of 1996 CFC has 400u
of general limitation earnings (275u opening
balance + 125u current earnings), 75u of
passive limitation earnings (100u of foreign
personal holding company income —25u
inclusion), and a (200u) deficit in shipping
limitation earnings.

Example 4. (i) The facts are the same as in
Example 3 with the addition of the following
facts. In 1997, CFC earns 50u of general
limitation earnings that are not subpart F
income and 75u of passive limitation income
that is foreign personal holding company
income. Thus, CFC has 125u of current
earnings and profits. CFC distributes 200u to
A. Under paragraph (f)(3)(ii) of this section,
the recapture rules are applied first. Thus,
the amount by which 1997 current earnings
and profits exceed subpart F income, 50u, is
recharacterized as passive limitation foreign
personal holding company income. CFC’s
total subpart F income for 1997 is 125u of
passive limitation foreign personal holding
company income (75u current earnings plus
50u recapture account), and the passive
limitation/foreign personal holding company
income recapture account is reduced from
75u to 25u.

(ii) CFC has 150u of previously-taxed
earnings and profits described in section
959(c)(2) (25u attributable to 1996 and 125u
attributable to 1997), all of which is passive
limitation earnings and profits. Under section
959(c), 150u of the 200u distribution is
deemed to be made from earnings and profits
described in section 959(c)(2). The remaining

50u is deemed to be made from earnings and
profits described in section 959(c)(3). Under
paragraph (f)(3)(i) of this section, the
dividend distribution is deemed to be made
first out of the passive limitation recapture
account to the extent thereof (25u). Under
paragraph (f)(2)(iii) of this section, the
passive limitation recapture account is
reduced from 25u to 0. The remaining
distribution of 25u is treated as made out of
CFC’s general limitation earnings and profits.

(iii) For purposes of computing post-1986
undistributed earnings, the rules of section
902 and 960, including the rules of §1.960—
1(i), apply. Thus, the shipping limitation
accumulated deficit of (200u) reduces general
limitation earnings and profits of 450u and
passive limitation earnings and profits of
150u on a proportionate basis. Thus, 100%
of CFC’s post-1986 foreign income taxes with
respect to passive limitation earnings are
deemed paid by A under section 960 with
respect to the 1997 subpart F inclusion of
125u (100u inclusion (numerator limited to
denominator)/100u passive earnings). No
post-1986 foreign income taxes remain to be
deemed paid under section 902 in
connection with the 25u distribution from
the passive limitation/foreign personal
holding company income recapture account.
One-twelfth of CFC’s post-1986 foreign
income taxes with respect to general
limitation earnings are deemed paid by A
under section 902 with respect to the
distribution of 25u general limitation
earnings and profits described in section
959(c)(3) (25u inclusion/300u general
limitation earnings). After the deemed-paid
taxes are computed, at the close of 1997 CFC
has 425u of general limitation earnings and
profits (400u opening balance + 50u current
earnings — 25u distribution), 0 of passive
limitation earnings (75u recapture account
+75u current foreign personal holding
company income —125u inclusion —25u
distribution), and a (200u) deficit in shipping
limitation earnings.

Par. 3. In §1.952-2, paragraph (c)(1)
is revised to read as follows:

§1.952-2 Determination of gross income
and taxable income of a foreign
corporation.

* * * * *

(c) Special rules for purposes of this
section—(1) Nonapplication of certain
provisions. Except where otherwise
distinctly expressed, the provisions of
section 103 and subchapters F, G, H, L,
M, N, S, and T of chapter 1 of the
Internal Revenue Code shall not apply.
* * * * *

Par. 4. In §1.954-2, the text of
paragraph (b)(3) is added to read as
follows:

§1.954-2 Foreign personal holding
company income.
* * * * *

(b) * X *

(3) Treatment of tax exempt interest.
Foreign personal holding company
income includes all interest income,

including interest that is described in
section 103 (see § 1.952-2(c)(1)).
* * * * *

Par. 5. In §1.960-1, paragraph (i) is
added to read as follows:

§1.960-1 Foreign tax credit with respect
to taxes paid on earnings and profits of
controlled foreign corporations.

* * * * *

(i) Computation of deemed-paid taxes
in post-1986 taxable years—(1) General
rule. If a domestic corporation is eligible
to compute deemed-paid taxes under
section 960(a)(1) with respect to an
amount included in gross income under
section 951(a), then, such domestic
corporation shall be deemed to have
paid a portion of such foreign
corporation’s post-1986 foreign income
taxes determined under section 902 and
the regulations under that section in the
same manner as if the amount so
included were a dividend paid by such
foreign corporation (determined by
applying section 902(c) in accordance
with section 904(d)(3)(B)).

(2) Ordering rule for computing
deemed-paid taxes under sections 902
and 960. If a domestic corporation
computes deemed-paid taxes under both
section 902 and section 960 in the same
taxable year, section 960 shall be
applied first. After the deemed-paid
taxes are computed under section 960
with respect to a deemed income
inclusion, post-1986 undistributed
earnings and post-1986 foreign income
taxes in each separate category shall be
reduced by the appropriate amounts
before deemed-paid taxes are computed
under section 902 with respect to a
dividend distribution.

(3) Computation of post-1986
undistributed earnings. Post-1986
undistributed earnings (or an
accumulated deficit in post-1986
undistributed earnings) are computed
under section 902 and the regulations
under that section.

(4) Allocation of accumulated deficits.
For purposes of computing post-1986
undistributed earnings under sections
902 and 960, a post-1986 accumulated
deficit in a separate category shall be
allocated proportionately to reduce
post-1986 undistributed earnings in the
other separate categories. However, a
deficit in any separate category shall not
permanently reduce earnings in other
separate categories, but after the
deemed-paid taxes are computed the
separate limitation deficit shall be
carried forward in the same separate
category in which it was incurred. In
addition, because deemed-paid taxes
may not exceed taxes paid or accrued by
the controlled foreign corporation, in
computing deemed-paid taxes with
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respect to an inclusion out of a separate
category that exceeds post-1986
undistributed earnings in that separate
category, the numerator of the deemed-
paid credit fraction (deemed inclusion
from the separate category) may not
exceed the denominator (post-1986
undistributed earnings in the separate
category).

(5) Examples. The application of this
paragraph (i) may be illustrated by the
following examples. See § 1.952-1(f)(4)
for additional illustrations of these
rules.

Example 1. (i) A, a U.S. person, is the sole
shareholder of CFC, a controlled foreign
corporation formed on January 1, 1996,
whose functional currency is the u. In 1996
CFC earns 100u of general limitation income
described in section 904(d)(1)(l) that is not
subpart F income and 100u of foreign
personal holding company income that is
passive income described in section
904(d)(1)(A). In 1996 CFC also incurs a (50u)
loss in the shipping category described in
section 904(d)(1)(D). CFC’s subpart F income
for 1996, 100u, does not exceed CFC’s
current earnings and profits of 150u.
Accordingly, all 100u of CFC’s subpart F
income is included in A’s gross income
under section 951(a)(1)(A). Under section
904(d)(3)(B) of the Code and paragraph (i)(1)
of this section, A includes 100u of passive
limitation income in gross income for 1996.

(ii) For purposes of computing post-1986
undistributed earnings under sections 902,
904(d) and 960 with respect to the subpart F
inclusion, the shipping limitation deficit of
(50u) is allocated proportionately to reduce
general limitation earnings of 100u and
passive limitation earnings of 100u. Thus,
general limitation earnings are reduced by
25u to 75u (100u general limitation earnings/
200u total earnings in positive separate
categories x (50u) shipping deficit = 25u
reduction), and passive limitation earnings
are reduced by 25u to 75u (100u passive
earnings/200u total earnings in positive
separate categories x (50u) shipping deficit =
25u reduction). All of CFC’s post-1986
foreign income taxes with respect to passive
limitation earnings are deemed paid by A
under section 960 with respect to the 100u
subpart F inclusion of passive income (75u
inclusion (numerator limited to denominator
under paragraph (i)(4) of this section)/75u
passive earnings). After the inclusion and
deemed-paid taxes are computed, at the close
of 1996 CFC has 100u of general limitation
earnings, 0 of passive limitation earnings
(100u of foreign personal holding company
income—100u inclusion), and a (50u) deficit
in shipping limitation earnings.

Example 2. (i) The facts are the same as in
Example 1 with the addition of the following
facts. In 1997, CFC distributes 150u to A. CFC
has 100u of previously-taxed earnings and
profits described in section 959(c)(2)
attributable to 1996, all of which is passive
limitation earnings and profits. Under section
959(c), 100u of the 150u distribution is
deemed to be made from earnings and profits
described in section 959(c)(2). The remaining
50u is deemed to be made from earnings and

profits described in section 959(c)(3). The
entire dividend distribution of 50u is treated
as made out of CFC’s general limitation
earnings and profits. See section 904(d)(3)(D).
(ii) For purposes of computing post-1986
undistributed earnings under section 902
with respect to the 1997 dividend of 50u, the
shipping limitation accumulated deficit of
(50u) reduces general limitation earnings and
profits of 100u to 50u. Thus, 100% of CFC’s
post-1986 foreign income taxes with respect
to general limitation earnings are deemed
paid by A under section 902 with respect to
the 1997 dividend of 50u (50u dividend/50u
general limitation earnings). After the
deemed-paid taxes are computed, at the close
of 1997 CFC has 50u of general limitation
earnings (100u opening balance —50u
distribution), 0 of passive limitation earnings,
and a (50u) deficit in shipping limitation
earnings.
Margaret Milner Richardson,
Commissioner of Internal Revenue.
[FR Doc. 95-21839 Filed 9-6-95; 8:45 am]

BILLING CODE 4830-01-P

DEPARTMENT OF LABOR

Office of the Secretary

Wage and Hour Division

29 CFR Parts 4 and 5

41 CFR Parts 50-201 and 50-206
RIN 1215-AA96

Amendments to Federal Contract
Labor Laws by the Federal Acquisition
Streamlining Act of 1994

AGENCY: Wage and Hour Division,
Employment Standards Administration,
Labor.

ACTION: Notice of proposed rulemaking,
request for comments.

SUMMARY: The Federal Acquisition
Streamlining Act of 1994 amends the
Contract Work Hours and Safety
Standards Act (CWHSSA) and the
Walsh-Healey Public Contracts Act
(PCA). This document proposes to
conform applicable regulations to the
statutory amendments that raise the
coverage threshold of CWHSSA and,
among other things, eliminate the
eligibility requirements of the PCA.
DATES: Comments are due on or before
October 10, 1995.

ADDRESSES: Submit written comments
to Maria Echaveste, Administrator,
Wage and Hour Division, Employment
Standards Administration, U.S.
Department of Labor, room S-3502 200
Constitution Avenue NW., Washington,
DC 20210. Commenters who wish to
receive notification of receipt of
comments are requested to include a
self-addressed, stamped postcard, or to

submit them by certified mail, return
receipt requested. As a convenience to
commenters, comments may be
transmitted by facsimile (*'FAX"’)
machine to (202) 219-5122 (this is not
a toll-free number). If transmitted by
facsimile and a hard copy is also
submitted by mail, please indicate on
the hard copy that it is a duplicate copy
of the facsimile transmission.

FOR FURTHER INFORMATION CONTACT:
Richard M. Brennan, Acting Director,
Division of Policy and Analysis, Wage
and Hour Division, Employment
Standards Administration, U.S.
Department of Labor, room S-3506, 200
Constitution Avenue NW., Washington,
DC 20210, (202) 219-8412. This is not
a toll-free number.

SUPPLEMENTARY INFORMATION:

I. Paperwork Reduction Act

This rule contains no reporting or
recordkeeping requirements subject to
the Paperwork Reduction Act of 1980
(Pub. L. 96-511).

I1. Background

The Federal Acquisition Streamlining
Act of 1994 (FASA) (Pub. L. 103-355,
108 Stat. 3243) was enacted into law on
October 13, 1994. Section 4104(c) of this
Act amends sections 103 and 107 of the
Contract Work Hours and Safety
Standards Act (CWHSSA), 40 U.S.C. 327
et seq., to establish a threshold of
$100,000 or more for contracts subject to
CWHSSA'’s overtime provisions. Prior to
this amendment, Federal and Federally
assisted construction contracts of $2,000
or less, and purchases and contracts
other than construction contracts of
$2,500 or less, were exempt from
CWHSSA'’s weekly overtime and related
provisions pursuant to the variation in
885.15(b) (1) and (2) of 29 CFR part 5.
The new statutory threshold of $100,000
requires conforming revisions to
§85.5(b) and 5.15(b) (1) and (2) of 29
CFR part 5 and §4.181(b) of 29 CFR part
4.

Contracting agencies and contractors
should be aware that contractors
awarded contracts in amounts less than
$100,000 may continue to have
obligations to pay certain of their
employees weekly overtime, at one and
one-half the regular rate for hours
worked in excess of forty (40) per week,
pursuant to section 7 of the Fair Labor
Standards Act, 29 U.S.C. 207.

With respect to amendments affecting
the Walsh-Healey Public Contracts Act
(PCA), sections 3023 and 7201 of FASA
(1) repeal 10 U.S.C. sec. 7299 to
eliminate the applicability of the PCA to
contracts for the construction,
alternation, furnishing, or equipping of
naval vessels; (2) repeal section 1(a) of
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the PCA to eliminate the requirement
that covered contractors must be either
a “‘regular dealer” or “manufacturer”
and renumbers subsections (b), (c), (d)
and (e) to (a), (b), (c) and (d)
respectively; (3) amend section 10 (b) of
the PCA to substitute the term “supplier
of” for the terms *‘regular dealer” and
“manufacturer;” (4) amend section 10(c)
of the PCA to strike the terms “‘regular
dealer’” and “manufacturer;” and (5)
adds subsections (a) and (b) to section
11 of the PCA to retain the Secretary’s
authority to define the terms *‘regular
dealer” and “manufacturer.”

This rule proposes to amend
applicable PCA regulations to delete a
“regular dealer” or “manufacturer”
eligibility requirement for bidders on
contracts subject to the Act. Under the
Act as amended, an eligible bidder
includes, in addition to a manufacturer
or regular dealer, any supplier or
distributor of the materials, supplies,
articles, or equipment to be
manufactured or supplied under the
contract. Specifically, §50-201.1 of 41
CFR part 50-201 relating to contract
stipulations is proposed to be
renumbered as § 50-201.3, the
paragraph currently designated as 8 50—
201.1(a) is proposed to be deleted to
remove the “manufacturer of or regular
dealer in”’ requirement, and the
subsequent paragraphs of this section
are proposed to be renumbered. In
addition, §50-201.101 relating to
definitions of the terms “manufacturer”
and “‘regular dealer” is proposed to be
deleted in its entirety, as is §50-201.604
relating to partial administrative
exemptions from the manufacturer or
regular dealer requirement. Also, the
entire Part 50-206, which relates
primarily to the qualifications of
contractors and interpretations of the
terms “‘manufacturer’” and *‘regular
dealer,” is proposed to be deleted
except that 88 50-206.1 and .2 are
proposed to be incorporated into the
general regulations at part 50-201 as
new §850-201.1 and .2, respectively.

With respect to the amendment
concerning contracts for the
construction, alteration, furnishing, or
equipping of naval vessels, the repeal of
10 U.S.C. sec. 7299 to eliminate PCA
coverage of such contracts requires no
changes in the regulations. Contracting
agencies and contractors should be
aware that such contracts may now be
subject to the Davis-Bacon Act, which
applies to contracts in excess of $2,000
for the construction, alteration, and/or
repair, including painting and
decorating, of a public building or a
public work. Marine vessels have
historically been regarded as “‘public

works” for purposes of the Davis-Bacon
Act.

While section 7201(a) of FASA
repealed the bidder eligibility
requirements of PCA, section 7201(b)
added a new provision which provided
that the Secretary of Labor “* * * may
(emphasis added) prescribe in
regulations the standards for
determining whether a contractor is a
manufacturer of or a regular dealer in
materials, supplies, articles, or
equipment to be manufactured or used
in the performance of a contract entered
into by * * * (the United States).” The
new section also provides for judicial
review of any legal question regarding
the interpretation of manufacturer or
regular dealer as promulgated under this
new section. According to the legislative
history of FASA’s section 7201(b),
authorizing the Secretary of Labor to
define the terms “‘regular dealer’” and
“manufacturer’” was considered
appropriate because the terms have been
incorporated by reference into a number
of other statutes. (See H.R. Conf. Rep.
No. 712, 103d Cong., 2d Sess. 225
(1994).)

In a review of other statutes, however,
the Department only found one statute
which explicitly incorporates PCA'’s
definition of the term “manufacturer”
and/or “‘regular dealer” by reference.
This statute, 15 U.S.C. 637, concerns
contracting authority of the Small
Business Administration and the
awarding of subcontracts to small
businesses owned and controlled by
socially and economically
disadvantaged individuals. It provides
at 15 U.S.C. 637(a)(17) that a responsible
business concern may be the actual
manufacturer or processor of the
product to be supplied under a contract
or “* * *pe aregular dealer, as defined
pursuant to section 35(a) of Title 41
(popularly referred to as the Walsh-
Healey Public Contracts Act), in the
product to be offered the Government
* *x *7 (See 15 U.S.C.
637(a)(17)(B)(iii).) The effect of the
proposed deletion of the regulatory
definitions on this program is unclear.

A review of the Code of Federal
Regulations (CFR) disclosed numerous
regulations with references to the
“manufacturer” or “‘regular dealer”
provisions of the PCA which, in large
part, have the purpose of implementing
these requirements through the
procurement process. The Department,
nevertheless, is concerned that there
may be other regulations or programs
that may require eligible bidders or
contractors to be either manufacturers or
regular dealers of products sold to the
Federal government as defined in

accordance with the PCA, for reasons
independent of the PCA requirement.

It is the Department’s belief that the
promulgation of special rules defining
these terms is not necessary, and that
the former definitions may be adapted,
if appropriate, by other Federal
agencies. The definitions will also be
used to resolve questions of PCA
eligibility in contracts awarded prior to
the promulgation of this rule. However,
the Department, for the reasons
discussed above, is particularly
interested in obtaining public comment
on the appropriateness and feasibility of
its proposal not to issue special rules
defining the terms “manufacturer’ or
“regular dealer,” and any adverse effect
this might have on any other Federal
programs, such as those of the Small
Business Administration.

This rule does not address the FASA
amendments to certain laws that waive
the Davis-Bacon Act’s (DBA) prevailing
wage requirements for certain
volunteers on Federally-assisted
construction projects. Subtitle C of Title
VII of FASA (sections 7301-7306, cited
as the “Community Improvement
Volunteer Act of 1994) amends the
Library Services and Construction Act,
the Indian Self-Determination and
Education Act, sections 329 and 330 of
the Public Health Services Act, the
Indian Health Care Improvement Act,
and the Housing and Community
Development Act of 1974 to provide an
exception from DBA prevailing wage
requirements for individuals who
volunteer services to State and local
public entities and to nonprofit entities.
The Department expects to publish a
notice of proposed rulemaking which
will address the implementation of
these provisions during 1995.

As a point of information, contracting
agencies and contractors should also be
aware that section 4104(b) of FASA
amended the Miller Act to establish a
threshold of $100,000 for construction
contracts covered by its bonding
requirements. While this law is often
associated with the DBA, the
Department has no responsibility for its
administration.

Executive Order 12866/Section 202 of
the Unfunded Mandate Reform Act of
1995

This proposed rule is not a
“*significant regulatory action’ within
the meaning of Executive Order 12866,
nor does it require a section 202
statement under the Unfunded
Mandates Reform Act of 1995. The rule
merely adopts technical changes in
regulations mandated by FASA. While
the new statutory threshold of $100,000
under the Contract Work Hours and
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Safety Standards Act can be expected to
reduce procurement burdens on
purchases under $100,000, contractors
awarded such contracts continue to be
obligated to pay weekly overtime under
the Fair Labor Standards Act. Likewise,
the repeal of the “manufacturer” and
“regular dealer” requirements under
PCA may be expected to increase
competition for certain supply
contracts; however, the impact on
procurement costs resulting from an
enlarged pool of eligible bidders is not
clearly apparent, and could be minimal.
Accordingly, these changes are not
expected to result in a rule that may: (1)
Have an annual effect on the economy
of $100 million or more or adversely
affect in a material way the economy, a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities;
(2) create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in Executive
Order 12866 and section 202 of the
Unfunded Mandate Reform Act of 1995.
Therefore, no regulatory impact analysis
has been prepared.

Regulatory Flexibility Act

The Department has determined that
the proposed rule will not have a
significant economic impact on a
substantial number of small entities.
The rule implements statutory changes
enacted by FASA, and furthers its
streamlining objectives. The repeal of
the “manufacturer’” and “regular
dealer” requirements under PCA will
likely increase the number of eligible
bidders on supply contracts, many of
whom would be small entities, which
would have beneficial effects consistent
with the purpose of the Regulatory
Flexibility Act. The elimination of PCA
bidder requirements will also simplify
the processing of eligibility protests on
bidder eligibility and will otherwise
streamline the procurement process.
While these and other benefits of the
rule would be difficult, if not
impossible, to quantify, the rule is not
expected to have a “significant
economic impact on a substantial
number of small entities” within the
meaning of the Regulatory Flexibility
Act, and the Department has certified to
this effect to the Chief Counsel for
Advocacy of the Small Business

Administration. A regulatory flexibility
analysis is not required.

Document Preparation

This document was prepared under
the direction and control of Maria
Echaveste, Administrator, Wage and
Hour Division, Employment Standards
Administration, U.S. Department of
Labor.

List of Subjects

29 CFR Part 4

Administrative practice and
procedure, Employee benefit plans,
Government contracts, Investigations,
Labor, Law enforcement, Minimum
wages, Penalties, Reporting and
recordkeeping requirements, Wages.

29 CFR Part5

Administrative practice and
procedures, Government contracts,
Investigations, Labor, Minimum wages,
penalties, Reporting and recordkeeping
requirements, Wages.

41 CFR Parts 50-201 and 50-206

Administrative practice and
procedures, Child labor, Government
contracts, Government procurement,
Minimum wages, Penalties, Reporting
and recordkeeping requirements, Wages.

For the reasons set forth above, 29
CFR part 4, 29 CFR part 5, 41 CFR part
50-201, and 41 CFR part 50—-206 are
proposed to be amended as set forth
below.

Signed at Washington, DC., on this 31st
day of August, 1995.
Maria Echaveste,
Administrator, Wage and Hour Division.

Accordingly, the following parts of
the Code of Federal Regulations are
proposed to be amended:

(a) Part 4, Title 29, Code of Federal
Regulations (29 CFR part 4);

(b) Part 5, Subpart A, Title 29, Code
of Federal Regulations (29 CFR part 5);

(c) Part 50-201, Chapter 50 of Title
41, Code of Federal Regulations (41 CFR
part 50-201); and

(d) Part 50-206, Chapter 50 of Title
41, Code of Federal Regulations (41 CFR
part 50-206), as set forth below.

Title 29—Labor

SUBTITLE A—OFFICE OF THE
SECRETARY

PART 4—LABOR STANDARDS FOR
FEDERAL SERVICE CONTRACTS

1. Authority citation for part 4
continues to read as follows:
Authority: 41 U.S.C. 351, et seq., 79 Stat.

1034, as amended in 86 Stat. 789, 90 Stat.
2358; 41 U.S.C. 38 and 39; and 5 U.S.C. 301.

2.1n §4.181, paragraph (b)(1) is
proposed to be revised to read as
follows:

* * * * *

(b) Contract Work Hours and Safety
Standards Act. (1) The Contract Work
Hours and Safety Standards Act (40
U.S.C. 327-332) applies generally to
Government contracts, including
services contracts in excess of $100,000,
which may require or involve the
employment of laborers and mechanics.
Guards, watchmen, and many other
classes of service employees are laborers
or mechanics within the meaning of
such Act. However, employees
rendering only professional services,
seamen, and as a general rule those
whose work is only clerical or
supervisory or nonmanual in nature, are
not deemed laborers or mechanics for
purposes of the Act. The wages of every
laborer and mechanic for performance
of work on such contracts must include
compensation at a rate not less than 1%2
times the employee’s basic rate of pay
for all hours worked in any workweek
in excess of 40. Exemptions are
provided for certain transportation and
communications contracts, contracts for
the purchase of supplies ordinarily
available in the open market, and work,
required to be done in accordance with
the provisions of the Walsh-Healey Act.

* * * * *

PART 5—LABOR STANDARDS
PROVISIONS APPLICABLE TO
CONTRACTS COVERING FEDERALLY
FINANCED AND ASSISTED
CONSTRUCTION (ALSO LABOR
STANDARDS PROVISIONS
APPLICABLE TO NONCONSTRUCTION
CONTRACTS SUBJECT TO THE
CONTRACT WORK HOURS AND
SAFETY STANDARDS ACT)

Subpart A—Davis-Bacon and Related
Acts Provisions and Procedures

3. The authority citation for part 5
continues to read as follows:

Authority: 40 U.S.C. 276a-176a—7; 40
U.S.C. 276¢; 40 U.S.C. 327-332;
Reorganization Plan No. 14 of 1950, 5 U.S.C.
Appendix; 5 U.S.C. 301; 29 U.S.C. 259; and
the statutes listed in section 5.1(a) of this
part.

4. In §5.5, paragraph (b) is proposed
to be revised to read as follows:

§5.5 Contract provisions and related
matters.
* * * * *

(b) Contract Work Hours and Safety
Standards Act. The Agency Head shall
cause or require the contracting officer
to insert the following clauses set forth
in paragraphs (b)(2), (2), (3), and (4) of
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this section in full in any contract in an
amount in excess of $100,000 and
subject to the overtime provisions of the
Contract Work Hours and Safety
Standards Act. These clauses shall be
inserted in addition to the clauses
required by §5.5(a) or §4.6 of part 4 of
this title. As used in this paragraph, the
terms laborers and mechanics include
watchmen and guards.

* * * * *

§5.15 [Amended]

5. In §5.15, paragraph (b) is proposed
to be amended by removing paragraphs
(b)(1) and (2), and by redesignating
paragraphs (b)(3), (4), and (5) as
paragraphs (b)(1), (2), and (3),
respectively.

Title 41—Public Contracting and
Property Management

CHAPTER 50—PUBLIC CONTRACTS,
DEPARTMENT OF LABOR

PART 50-201—GENERAL
REGULATIONS

6. The authority citation for part 50—
201 continues to read as follows:

Authority: Sec. 4, 49 Stat. 2038; 41 U.S.C.
38. Interpret or apply sec. 6, 49 Stat. 2038,
as amended; 41 U.S.C. 40.

7. Sections 50-201.1 and 50-201.2 are
proposed to be redesignated as
§850.201.3 and 50-201.4, respectively,
and paragraph (a) of the clause in § 50—
201.3, as newly redesignated, is
proposed to be removed, and paragraphs
(b) through (j) are proposed to be
redesignated as paragraphs (a) through
(i), respectively, and the title of the
clause is proposed to be amended to
read as follows:

REPRESENTATIONS AND STIPULATIONS
PURSUANT TO PUBLIC LAW 846, 74TH
CONGRESS, AS AMENDED

§50-201.101 [Removed]

§50-201.102 through 50-201.106
[Redesignated as 88 50-201.101 through
50-201.105]

8. Section 50-201.101 is proposed to
be removed, and §§ 50-201.102 through
50-201.106 are proposed to be
redesignated as §8 50-201.101 through
50-201.105, respectively.

§50-201.604 [Removed]

9. Section 50-201.604 is proposed to
be removed.

PART 50-206—THE WALSH-HEALEY
PUBLIC CONTRACTS ACT
INTERPRETATIONS

10. The authority citation for part 50—
206 continues to read as follows:

Authority: Sec. 4, 49 Stat. 2038, 41 U.S.C.
38, Secretary of Labor’s Order No. 16-75, 40
FR 55913, and Employment Standards Order
2-76, 41 FR 9016.

§§50-206.1 and 50-206.2
as 50-201.1 and 50-201.2]

[Redesignated

88 50-206.3 and 50-206.50 through 50—
206.56 [Removed]

11. In part 50-206, §8 50-206.1 and
50-206.2 are proposed to be
redesignated as 8§ 50-201.1 and
50.201.2 in part 50-201, respectively,
and the remainder of part 50-206 is
proposed to be removed.

[FR Doc. 95-22139 Filed 9-6-95; 8:45 am]
BILLING CODE 4510-27-M

DEPARTMENT OF THE INTERIOR
Minerals Management Service
30 CFR Chapter Il

Meetings of the Indian Gas Valuation
Negotiated Rulemaking Committee

AGENCY: Minerals Management Service,
Interior.

ACTION: Notice of meetings.

SUMMARY: The Secretary of the
Department of the Interior (Department)
has established an Indian Gas Valuation
Negotiated Rulemaking Committee
(Committee) to develop specific
recommendations with respect to Indian
gas valuation under its responsibilities
imposed by the Federal Oil and Gas
Royalty Management Act of 1982, 30
U.S.C. 1701 et seq. (FOGRMA). The
Department has determined that the
establishment of this Committee is in
the public interest and will assist the
Agency in performing its duties under
FOGRMA.

This notice establishes meeting times
and location for October and November
1995.

DATES: The Committee will have
meetings on the dates and the times
shown below:

Tuesday, October 17, 1995—9:30 a.m. to
5p.m.

Wednesday, October 18, 1995—8 a.m. to
5p.m.

Thursday, October 19, 1995—8 a.m. to
5p.m.

Tuesday, November 7, 1995—9:30 a.m.
to 5 p.m.

Wednesday, November 8, 1995—8 a.m.
to 5 p.m.

Thursday, November 9, 1995—8 a.m. to
5p.m.

ADDRESSES: These meetings will be held

in the building 85 auditorium, Denver

Federal Center, located at West 6th

Avenue and Kipling Streets, Lakewood,
Colorado.

Written statements may be submitted
to Mr. Donald T. Sant, Deputy Associate
Director for Valuation and Operations,
Minerals Management Service, Royalty
Management Program, P.O. Box 25165,
MS-3100, Denver, CO 80225-0165.
FOR FURTHER INFORMATION CONTACT: Mr.
Donald T. Sant, Deputy Associate
Director for Valuation and Operations,
Minerals Management Service, Royalty
Management Program, P.O. Box 25165,
MS-3100, Denver, Colorado, 80225—
0165, telephone number (303) 231—
3899, fax number (303) 231-3194.
SUPPLEMENTARY INFORMATION: The
location and dates of future meetings
will be published in the Federal
Register. The meetings will be open to
the public without advanced
registration. Public attendance may be
limited to the space available. Members
of the public may make statements
during the meeting, to the extent time
permits, and file written statements
with the Committee for its
consideration.

Written statements should be
submitted to the address listed above.
Minutes of Committee meetings will be
available for public inspection and
copying 10 days after each meeting at
the same address. In addition, the
materials received to date during the
input sessions are available for
inspection and copying at the same
address.

Dated: August 31, 1995.
James W. Shaw,
Associate Director for Royalty Management.
[FR Doc. 95-22204 Filed 9-6-95; 8:45 am]
BILLING CODE 4310-MR-P

DEPARTMENT OF THE TREASURY

31 CFR Part 103
RIN 1506-AA13

Proposed Amendment to the Bank
Secrecy Act Regulations—
Requirement to Report Suspicious
Transactions

AGENCY: Financial Crimes Enforcement
Network, Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Financial Crimes
Enforcement Network (“FinCEN”") is
proposing rules for the centralized filing
with it of reports of suspicious
transactions under the Bank Secrecy
Act. The proposal is a key to the
creation of a new method for the
reporting, on a uniform ““‘Suspicious
Activity Report,” of suspicious
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transactions and known or suspected
criminal violations by depository
institutions; related rules have been or
will be issued by the five federal
financial supervisory agencies that
examine and regulate the safety and
soundness of depository institutions.
The new centralized reporting system
will eliminate the need for burdensome
filing of multiple copies of reports with
various federal regulatory and law
enforcement agencies and will ensure
more effective use of the information
reported to such agencies.

DATES: Written comments on all aspects
of the proposal are welcome and must
be received on or before October 10,
1995.

ADDRESSES: Written comments should
be submitted to: Office of Regulatory
Policy and Enforcement, Financial
Crimes Enforcement Network,
Department of the Treasury, 2070 Chain
Bridge Road, Vienna, Virginia 22182,
Attention: NPRM—Suspicious
Transaction Reporting.

Submission of Comments: An original
and four copies of any comment must be
submitted. All comments will be
available for public inspection and
copying, and no material in any such
comments, including the name of any
person submitting comments, will be
recognized as confidential. Accordingly,
material not intended to be disclosed to
the public should not be submitted.

Inspection of Comments: Comments
may be inspected at the Department of
the Treasury between 10:00 a.m. and
4:00 p.m., in the Treasury Library,
which is located in room 5030, 1500
Pennsylvania Avenue, N.W.,
Washington, D.C. 20220. Persons
wishing to inspect the comments
submitted should request an
appointment at the Treasury Library by
telephoning (202) 622—-0990.

FOR FURTHER INFORMATION CONTACT:
Charles Klingman, Office of Financial
Institutions Policy, FInCEN, at (703)
905-3920, or Joseph M. Myers,
Attorney-Advisor, Office of Legal
Counsel, FInCEN, at (703) 905-3590.
SUPPLEMENTARY INFORMATION:

l. Introduction

This document proposes to add a new
section 103.21 to 31 CFR Part 103 to
require banks and other depository
institutions 1 to report to the Department
of the Treasury any suspicious
transaction relevant to a possible
violation of law or regulation. The

1References to “bank” include not only
commercial banks, but also thrift institutions, credit
unions, and other types of depository institutions.
See 31 CFR 103.11(b) (defining “‘bank” for purposes
of 31 CFR Part 103).

amendments are proposed by FIinCEN,
to implement the authority granted to
the Secretary of the Treasury by 31
U.S.C. 5318(g), in coordination with the
Office of the Comptroller of the
Currency (the “OCC”), the Board of
Governors of the Federal Reserve
System (the ““Board’’), the Federal
Deposit Insurance Corporation (the
“FDIC”), the Office of Thrift
Supervision (the “OTS”’), and the
National Credit Union Administration
(the “NCUA").

The proposed regulation creates a
single coordinated process for the
reporting of suspicious transactions
under the Bank Secrecy Act and known
or suspected criminal violations
involving such institutions under the
regulations of the regulatory agencies.
The new process represents a
fundamental change in the manner in
which potential violations and
suspicious activities are reported by
banks and other depository institutions
to the federal government.

1l. Background

A. Statutory Provisions

The Bank Secrecy Act, Pub. L. 91—
508, as amended, codified at 12 U.S.C.
1829b, 12 U.S.C. 1951-1959, and 31
U.S.C. 5311-5330, authorizes the
Secretary of the Treasury, inter alia, to
issue regulations requiring financial
institutions to keep records and file
reports that are determined to have a
high degree of usefulness in criminal,
tax, and regulatory matters, and to
implement counter-money laundering
programs and compliance procedures.
Regulations implementing Title 1l of the
Bank Secrecy Act (codified at 31 U.S.C.
5311-5330), appear at 31 CFR Part 103.
The authority of the Secretary to
administer the Bank Secrecy Act has
been delegated to the Director of
FinCEN.

The authority to require reporting of
suspicious transactions was added to
the Bank Secrecy Act by section 1517 of
the Annunzio-Wylie Anti-Money
Laundering Act (““Annunzio-Wylie™),
Title XV of the Housing and Community
Development Act of 1992, Pub. L. 102—
550; it was expanded by section 403 of
the Money Laundering Suppression Act
of 1994 (the “Money Laundering
Suppression Act’’), Title IV of the Riegle
Community Development and
Regulatory Improvement Act of 1994,
Pub. L. 103-325, to require designation
of a single government recipient for
reports of suspicious transactions.

The provisions of 31 U.S.C. 5318(qg)
deal with the reporting of suspicious
transactions by financial institutions
subject to the Bank Secrecy Act and the

protection from liability to customers of
persons who make such reports.
Subsection (g)(1) states generally:

The Secretary may require any financial
institution, and any director, officer,
employee, or agent of any financial
institution to report any suspicious
transaction relevant to a possible violation of
law or regulation.

Subsection (g)(2) provides further:

A financial institution, and a director, officer,
employee, or agent of any financial
institution, who voluntarily reports a
suspicious transaction, or that reports a
suspicious transaction pursuant to this
section or any other authority, may not notify
any person involved in the transaction that
the transaction has been reported.

Subsection (g)(3) provides that neither a
financial institution, nor any director,
officer, employee, or agent

That makes a disclosure of any possible
violation of law or regulation or a disclosure
pursuant to this subsection or any other
authority . . . shall . . . be liable to any person
under any law or regulation of the United
States or any constitution, law, or regulation
of any State or political subdivision thereof,
for such disclosure or for any failure to notify
the person involved in the transaction or any
other person of such disclosure.

Finally, subsection (g)(4) requires the
Secretary of the Treasury, ‘“to the extent
practicable and appropriate,” to
designate “‘a single officer or agency of
the United States to whom such reports
shall be made.” This designation is not
to preclude the authority of supervisory
agencies to require financial institutions
to submit other reports to the same
agency ‘““under any other applicable
provision of law.” 31 U.S.C.
5318(g)(4)(C). The designated agency is
in turn responsible for referring any
report of a suspicious transaction to
*‘any appropriate law enforcement
agency.” Id., at subsection (g)(4)(B).

B. Coordinated Process for Reporting
Suspicious Transactions

At present, banks report transactions
that indicate the existence of ‘““known or
suspected violations of federal law’ by
filing multiple copies of criminal
referral forms with their respective
primary federal financial regulator and
with federal law enforcement agencies
(including in most cases the Federal
Bureau of Investigation, the United
States Secret Service, and the Criminal
Investigation Division of the Internal
Revenue Service). The referral forms
(each promulgated by a different
regulator, under independent but
parallel authority) are not uniform, and
the requirement for multiple filings
imposes a considerable administrative
burden on filers. In the absence of a
central repository, law enforcement and
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regulatory agencies—receiving different
forms from different filers in different
regions of the country—struggle to
analyze and correlate the filings and to
coordinate investigations.

At the same time, banks (and other
financial institutions) are required
under the Bank Secrecy Act to file a
Currency Transaction Report (or “CTR")
to report transactions in currency of
more than $10,000. The CTR form
includes a box that can be checked to
indicate that the currency transaction is
“‘suspicious.” 2 The box on the CTR may
also be used to report suspicious
currency transactions in amounts less
than $10,000. In practice, some financial
institutions have also used the CTR
form to report non-currency transactions
that they believed to be “‘suspicious”
but did not rise to the level of a known
or suspected violation of law. Still other
financial institutions reported such
transactions by telephone to local
offices of federal law enforcement or
regulatory agencies. In many cases,
financial institutions that were
uncertain what to do naturally and
commendably filed all possibly
applicable reports.

As also discussed in proposed
regulations issued in connection with
the creation of the unified reporting
system by the Office of the Comptroller
of the Currency, 60 FR 34,476 (July 3,
1995), and the Board of Governors of the
Federal Reserve System, 60 FR 34,481
(July 3, 1995), the current criminal
referral system is cumbersome and
burdensome, for both regulators and
depository institutions. Moreover, it
does not maximize the amount of usable
information available to law
enforcement officials and bank
regulators. Therefore, beginning in 1991,
the regulatory agencies began working
on a project to improve the criminal
referral process, with the goal of
creating a single form and placing all
referrals in an automated information
system, managed on their behalf by
FinCEN, to which all regulators and
FinCEN would have access. The
purpose of that project, begun under the
auspices of the inter-agency Bank Fraud
Working Group, was to assure that
information generated by referrals of
banking crimes would be uniformly
available both as a basis for regulatory
decisions and for analysis of the
effectiveness of the reporting process
and banking crime enforcement efforts.

2The revised and simplified CTR that goes into
effect on October 1, 1995 eliminates the box in
anticipation of the adoption of the Suspicious
Activity Report for reporting of, inter alia,
suspicious currency transactions. An advance copy
of the revised CTR was issued by FinCEN in early
May 1995. See “FinCENnews”’, May 10, 1995.

A year later, Annunzio-Wylie vested
broad suspicious transaction reporting
authority in the Department of the
Treasury. Soon thereafter, a “Money
Laundering Review Task Force,” made
up of enforcement and regulatory
officials, was established in the Office of
the then-Assistant Secretary
(Enforcement) to examine the
effectiveness of Treasury’s anti-money
laundering policies. The Task Force’s
analysis emphasized that identification
and reporting of suspicious activity can
and should be one of law enforcement’s
most effective tools against money
laundering, so long as the reporting is
not burdensome and reflects as much
guidance about money laundering
transactions and methods as
government can provide. The work of
the Task Force resulted in a consensus
at Treasury that a reasoned
implementation of Treasury’s expanded
suspicious transaction reporting
authority (together with the
accompanying ‘‘know your customer”
rule) would increase the effectiveness of
counter-money laundering efforts and
permit significant reduction in
mechanical currency transaction
reporting requirements.

The single integrated system of which
this proposed rule is a part thus reflects
(i) the effect on the pre-existing criminal
referral process of the statutory grant of
central authority to Treasury, under the
Bank Secrecy Act, to require reporting
of all suspicious transactions (not
merely transactions in currency or its
equivalents) involving financial
institutions, (ii) the mutual desire of
Treasury and the financial regulators to
simplify and reduce the
burdensomeness of the reporting
process, and (iii) the centrality of
suspicious transaction reporting to
Treasury counter-money laundering
policy.

The central feature of the integrated
reporting system is the creation of a
single reporting form, filing point, and
information system for all reports of
suspicious activity made by depository
institutions. The single form
standardizes filing requirements and
facilitates the creation of a single,
automated data base containing
information from all filings. The single
filing point not only eliminates the need
for multiple copies but also permits
magnetic filing of reports by most
institutions capable of and accustomed
to making such filings with the Internal
Revenue Service. (In a related
development, as explained more fully
below, the requirement that supporting
documentation be filed with the report
has been eliminated.) Finally, the single
data base will permit rapid

dissemination to appropriate law
enforcement agencies of reports within
their jurisdiction, more thorough
analysis and tracking of those reports,
and, in time, the provision to the
financial communities of information
about trends and patterns gleaned from
the information reported.

Each agency involved has issued or
shortly will issue a proposed rule
requiring reporting under its respective
authority. It is anticipated that those
proposed rules will be conformed to one
another in their final form and that they
will be identical with Treasury’s
suspicious transaction reporting rules.
Thus a financial institution will file a
suspicious activity report in satisfaction
of both the rules of FinCEN and the
rules of the applicable banking regulator
or regulators.

The selection of a single term—
Suspicious Activity Report (“SAR”)—
for the new report reflects the overlap
and consolidation of the two reporting
requirements. There will be a significant
group of activities that are required to be
reported both under the authority of 31
U.S.C. 5318(g) and under the financial
regulatory agencies own administrative
requirements. A single filing, however,
will suffice to comply with all
requirements.

C. Importance of Suspicious
Transaction Reporting in Treasury’s
Anti-Money Laundering Program

The Congressional mandate to require
reporting of suspicious transactions
recognizes two basic points that have
increasingly become central to
Treasury’s anti-money laundering and
anti-financial crime programs. First, it is
to financial institutions that money
launderers must go. Second, the officials
of those institutions are more likely than
government officials to have a sense as
to what transactions appear to lack
commercial justification or otherwise
cannot be explained as falling within
the usual methods of legitimate
commerce. Money laundering
transactions are often designed to
appear legitimate in order to avoid
detection. Under these circumstances,
the creation of a meaningful system for
detection and prevention of money
laundering is impossible without the
cooperation of financial institutions.

The provisions of Annunzio-Wylie
and the Money Laundering Suppression
Act recognize that the traditional
reliance of Treasury counter-money
laundering programs on the reporting of
currency transactions between financial
institutions and their customers and the
transportation of currency and certain
monetary instruments into or out of the
United States is neither adequate nor
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cost effective. The change in emphasis
from routine reporting of all currency
transactions above a certain amount to
reporting of information most likely to
be of use to law enforcement officials
and financial regulators is a key
component of the flexible and cost-
efficient compliance system required to
prevent the use of the nation’s financial
system for illegal purposes.

The placement of illegally-derived
currency into the financial system and
the smuggling of such currency out of
the country remain two of the most
serious issues facing financial law
enforcement efforts in the United States
and around the world. But banks and
other depository institutions, in
cooperation with law enforcement
agencies and federal and state banking
regulators, have responded in many
positive ways to the challenges posed by
money laundering. It is now far more
difficult than in the past to pass large
amounts of cash directly into the
nation’s banks unnoticed and far easier
to identify and isolate those institutions
and officials still willing to assist or
ignore money launderers.

Moreover, the placement of currency
into the financial system is at most only
the first stage in the money laundering
process. While many currency
transactions are not indicative of money
laundering or other violations of law,
many non-currency transactions can
indicate illicit activity, especially in
light of the breadth of the statutes that
make money laundering itself a crime.
See 18 U.S.C. 1956 and 1957.

No system for the reporting of
suspicious transactions can be effective
unless information flows from as well as
to the government. Thus, Treasury
recognizes its responsibility to issue and
update guidelines about patterns of
suspicious activity.

The reporting of suspicious
transactions is also a key to the
emerging international consensus on the
prevention of money laundering. One of
the central recommendations in the
Report of the Financial Action Task
Force of the G-7 nations (the United
States, The United Kingdom, Germany,
France, Italy, Japan, and Canada) is that:

If financial institutions suspect that funds
stem from a criminal activity, they should be
permitted or required to report promptly
their suspicions to the competent authorities.

Financial Action Task Force Report
(April 19, 1990), Section 111(B)(3)
(Recommendation 16). The European
Community’s Directive on prevention of
the use of the financial system for the
purpose of money laundering calls for
member states to

Ensure that credit and financial
institutions and their directors and
employees cooperate fully with the
authorities responsible for combating money
laundering . . . by [in part] informing those
authorities, on their own initiative, of any
fact which might be an indication of money
laundering.

EC Directive, O.J. Eur. Comm. (No. L
166) 77 (1991), Article 6. Accord, the
Model Regulations Concerning
Laundering Offenses Connected to Illicit
Drug Trafficking and Related Offenses
of the Organization of American States,
OEA/Ser. P. AG/Doc. 2916/92 rev. 1
(May 23, 1992), Article 13, section 2.3

D. Suspicious Transaction Reporting by
Financial Institutions Other Than Banks

31 U.S.C. 5318(g) authorizes the
Treasury to require the reporting of
suspicious transactions by all financial
institutions, and extends to financial
institutions other than banks. FIinCEN
intends to extend the obligation to
report suspicious transactions to such
other institutions in the near future.
However, this proposed rule applies
only to reporting of suspicious
transactions by banks and other
depository institutions.

I11. Specific Provisions

A.103.11(qq) FinCEN

FinCEN is specifically defined for the
first time in the Bank Secrecy Act
regulations, because FinCEN is being
designated by the Secretary of the
Treasury as the central recipient of
SARs filed pursuant to 31 U.S.C. 5318.

B. 103.11(r) Transaction

The definition of “‘transaction in
currency” in the Bank Secrecy Act
regulations has been changed to a
definition of “transaction.” The
definition conforms to the definitions in
18 U.S.C. 1956 used when Congress
criminalized money laundering in
1986.4 This definition of transaction is
broad enough to cover all activity that
will be reported on an SAR.

Treasury does not believe that the
change varies the substance of the
requirement to report currency
transactions under 31 CFR 103.22, other
than in the case of deposits of cash in
safe deposit boxes, and the change is not
intended to make any other
modifications in that requirement.

3 The OAS reporting requirement is linked to the
provision of the Model Regulations that institutions
“shall pay special attention to all complex, unusual
or large transactions, whether completed or not, and
to all unusual patterns of transactions, and to
insignificant but periodic transactions, which have
no apparent economic or lawful purpose.” OAS
Model Regulation, Article 13, section 1.

4See Pub. L. 99-570, Title XIII, 1352(a), 100 Stat.
3207-18 (Oct. 27, 1986).

Treasury would be interested in
comments concerning the safe deposit
box issue and other instances in which
financial institution personnel believe
that application of the new definition,
required for implementation of the
suspicious transaction reporting rule,
would unintentionally alter the separate
currency transaction reporting
requirement.

C. 103.20 Determination by the
Secretary

Section 103.21 is redesignated as
section 103.20 in order to make room in
Subpart B, ““Reports Required To Be
Made,” for the suspicious transaction
reporting requirement in this proposed
rule.

D. 103.21 Reports of Suspicious
Transactions

New section 103.21 contains the rules
setting forth the obligation of banks to
file reports of suspicious transactions.
Paragraph (a) contains the general
statement of the obligation to file, and
a general definition of the term
“'suspicious transaction.” The obligation
extends only to transactions conducted
or attempted by, at, through, or
otherwise involving, the bank; however,
it is important to recognize that
transactions are reportable under this
rule and 31 U.S.C. 5318(g) whether or
not they involve currency.

The proposed rule designates three
classes of transactions as requiring
reporting. The first class, described in
proposed paragraph (a)(2)(i), includes
transaction involving funds derived
from illegal activity or intended or
conducted in order to hide or disguise
funds or assets derived from illegal
activity. The second class, described in
proposed paragraph (a)(2)(ii), involves
transactions designed to evade the
requirements of the Bank Secrecy Act.
The third class, described in proposed
paragraph (a)(2)(iii), involves
transactions that appear to have no
business purpose or vary so
substantially from normal commercial
activities or activities appropriate for
the particular customer or class of
customer as to have no reasonable
explanation.

Of course, determinations as to
whether a report is required must be
based on all the facts and circumstances
relating to the transaction and bank
customer in question. Different fact
patterns will require different types of
judgments. In some cases, the facts of
the transaction may clearly indicate the
need to report. For example, continued
payments or withdrawals of currency in
amounts each beneath the currency
transaction reporting threshold
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applicable under 31 CFR 103.22, or
multiple exchanges of small
denominations of currency into large
denominations of currency, can indicate
that a customer is involved in
suspicious activity. Similarly, the fact
that a customer refuses to provide
information necessary for the bank to
make reports or keep records required
by this Part or other regulations,
provides information that a bank
determines to be false, or seeks to
change or cancel the transaction after
such person is informed of reporting
requirements relevant to the transaction
or of the bank’s intent to file reports
with respect to the transaction, would
all indicate that an SAR should be filed.

In other situations a more involved
judgment may need to be made whether
a transaction is suspicious within the
meaning of the rule. Transactions that
raise the need for such judgments may
include, for example, (i) funds transfers,
payments or withdrawals that are not
commensurate with the stated business
or other activity of the person
conducting the transaction or on whose
behalf the transaction is conducted; (ii)
transmission or receipt of funds
transfers without normal identifying
information or in a manner that
indicates an attempt to disguise or hide
the country of origin or destination or
the identity of the customer sending the
funds or of the beneficiary to whom the
funds are sent; or (iii) repeated use of an
account as a temporary resting place for
funds from multiple sources without a
clear business purpose therefor. The
judgments involved will also extent to
whether the facts and circumstances
and the institution’s knowledge of its
customer provide a reasonable
explanation for the transaction that
removes it from the suspicious category.

The means of commerce and the
techniques of money launderers are
continually evolving, and there is no
way to provide an exhaustive list of
suspicious transactions. For these
reasons, Treasury ultimately must rely
on creation of a working partnership
that enables the financial community to
apply its knowledge of both its
customers and of the developments in
financial commerce to identify and
report suspicious activity. At the same
time, Treasury intends to provide
meaningful guidance to the banking
community concerning the particular
circumstances and types of behavior
that Treasury believes indicate
suspicious activity.

31 U.S.C. 5318(g)(1) authorizes
Treasury to require suspicious
transaction reporting not only by
financial institutions but by ‘“‘any
director, officer, employee, or agent of

any financial institution.” This
proposed rule addresses reporting by
banks, but it is not intended to reduce
the obligations of bank employees or
agents, within the context of a bank’s
reporting and Bank Secrecy Act
compliance obligations, but simply to
avoid at this time creating an obligation
on the part of bank employees and
agents independent of those general
obligations. It is anticipated that a
forthcoming notice of proposed
rulemaking on anti-money laundering
compliance programs will contain
additional guidance on this matter.

Paragraph (b) sets forth the filing
procedures to be followed by banks
making reports of suspicious
transactions. Reports are to be made
within 30 days after the bank becomes
aware of the suspicious transaction by
completing an SAR and filing itin a
central location, to be determined by
FinCEN. Supporting documentation is
to be collected and maintained
separately by the bank, and made
available to law enforcement, as
necessary. Special provision is made for
situations requiring immediate
attention, in which case banks are to
telephone the appropriate law
enforcement authority in addition to
filing an SAR. These filing procedures
represent a significant improvement
over the procedures currently followed
by banks filing criminal referral forms.
There is no requirement to file multiple
copies of forms with multiple agencies,
and no requirement to file supporting
documentation with the SAR itself.

Paragraph (c) continues in effect the
longstanding exception from the
obligation to file in the case of a robbery
or burglary that is otherwise reported to
appropriate law enforcement
authorities. Treasury and the financial
regulators recognize that bank robbery
and burglary require the immediate
attention of the appropriate police
authorities, and are not the types of
crimes about which this regulation is
directly concerned.

Paragraph (d) states the obligation of
filing banks to maintain copies of SARs
and the original related documentation
for a period of ten years from the date
of filing. As indicated above, supporting
documentation is to be made available
to FinCEN and appropriate law
enforcement authorities on request.

Paragraph (e) incorporates the terms
of 31 U.S.C. 5318 (g)(2) and (g)(3). This
paragraph thus specifically prohibits
those filing SARs from making any
disclosure, except to authorized law
enforcement and regulatory agencies,
about either the reports themselves, the
information contained therein, or the
supporting documentation. This

paragraph thus also restates the broad
protection from liability for making
reports of suspicious transactions, and
for failures to disclose the fact of such
reporting, contained in the statute. The
regulatory provisions do not extend the
scope of either the statutory prohibition
or the statutory protection; however,
because Treasury recognizes the
importance of these statutory provisions
to the overall effort to encourage
meaningful reports of suspicious
transactions, they are described in the
regulation in order to remind
compliance officers and others of their
existence.

Finally, paragraph (f) notes that
compliance with the obligation to report
suspicious transactions will be audited,
and provides that failure to comply with
the rule shall constitute a violation of
the Bank Secrecy Act and the Bank
Secrecy Act regulations, which may
subject non-complying banks to
enforcement action. The paragraph also
notes that compliance with the
obligation to report suspicious
transactions will have no direct bearing
on a bank’s potential exposure under
the criminal provisions of Title 18 of the
U.S. Code. The ‘““safe harbor” provisions
of 31 U.S.C. 5318(g) do not protect
against criminal prosecutions.

1V. Comments

FinCEN invites public comment on all
aspects of this proposal. FInCEN is
particularly interested in, and
specifically requests that financial
institutions comment on, the following
issues.

1. Consolidating information reported
on the existing criminal referral form
(CRF) with that reported on suspicious
currency transaction reports was done
to eliminate confusion and avoid
duplicate reporting. Currently, in the
absence of specific guidelines, each
financial institution has developed
internal and specific thresholds and
procedures for reporting different types
of activity on each form. In this
proposed rule, Treasury has attempted
to describe instances where, and
circumstances in which, a financial
institution would determine a
transaction to be suspicious and file a
report. However, no regulation could
possibly cover all instances of potential
suspicious activity. Conversely, a
regulation should not be crafted so
broadly as to provide no parameters or
guidelines to follow. Treasury needs to
know if the terms set forth in this
proposed regulation are clear, specific,
and sufficient as a basis for financial
institutions to determine when activity
is suspicious. If not, Treasury requests
specific, detailed suggestions for
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substitute language that should be
considered.

2. In addition, over 100 predicate
offenses may serve as the basis for a
criminal money laundering charge
under 18 U.S.C. 1956. The instructions
for the SAR, as well as the proposed
notices issued by the regulatory
agencies, provide specific thresholds for
reporting particular types of violations.
Treasury is interested in the industry’s
position as to whether similar types of
thresholds should be imposed for
reporting Bank Secrecy Act and money
laundering violations.

3. Finally, Treasury understands that,
after filing a report on a particular
customer, a financial institution may be
confronted with a decision as to
whether to terminate its relationship
with that customer. Treasury believes
that unless instructed by an authorized
official, this is a decision which must be
made by the financial institution.
However, Treasury is interested in
working with the industry to develop
procedures which could help frame
such decisions.

The comment period for this rule is
30 days. Although the comment period
is shorter than that which would
normally be employed, many of the
terms reflected in this rule are also
contained in the rules already proposed
by the financial regulators. FinCEN will
have access to those comments, and it
is believed that on that basis the short
comment period is justified, in light of
the desire of the agencies involved to
commence the operation of the less
burdensome single form reporting
system on October 1, 1995.

V. Regulatory Flexibility Act

FinCEN certifies that this proposed
regulation will not have a significant
financial impact on a substantial
number of small depository institutions.

VI. Paperwork Reduction Act

The collection of information
contained in this proposed rule has
been submitted to the Office of
Management and Budget (OMB) for
review in accordance with the
Paperwork Reduction Act of 1980 (44
U.S.C. 3504(h)). Comments on the
collection of information should be sent
to OMB, Paperwork Reduction Project,
Washington, DC 20503, with copies to
FinCEN, Office of Financial Institutions
Policy, 2070 Chain Bridge Road, Suite
200, Vienna, Virginia 22182.

VII. Executive Order 12866

The Department of the Treasury has
determined that this proposed rule is
not a significant regulatory action under
Executive Order 12866.

VI1Il. Unfunded Mandates Act of 1995
Statement

Section 202 of the Unfunded
Mandates Reform Act of 1995, Pub. L.
104—-4 (Unfunded Mandates Act), March
22,1995, requires that an agency
prepare a budgetary impact statement
before promulgating a rule that includes
a federal mandate that may result in
expenditure by state, local and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year. If a budgetary impact
statement is required, section 202 of the
Unfunded Mandates Act also requires
an agency to identify and consider a
reasonable number of regulatory
alternatives before promulgating a rule.
FinCEN has determined that it is not
required to prepare a written statement
under section 202 and has concluded
that on balance this proposal provides
the most cost-effective and least
burdensome alternative to achieve the
objectives of the rule.

List of Subjects in 31 CFR Part 103

Authority delegations (Government
agencies), Banks and banking, Currency,
Investigations, Law enforcement,
Reporting and recordkeeping
requirements.

Amendment

For the reasons set forth above in the
preamble, 31 CFR Part 103 is proposed
to be amended as set forth below:

PART 103—FINANCIAL
RECORDKEEPING AND REPORTING
OF CURRENCY AND FOREIGN
TRANSACTIONS

1. The authority citation for Part 103
is revised to read as follows:

Authority: 12 U.S.C. 1829b and 1951-1959;

31 U.S.C. 5311-5330.

2.1n §103.11, paragraph (r) is revised
and paragraph (qq) is added to read as
follows:

§103.11 Meaning of terms.

* * * * *

(r) Transaction. Transaction means a
purchase, sale, loan, pledge, gift,
transfer, delivery or other disposition,
and with respect to a financial
institution includes a deposit,
withdrawal, transfer between accounts,
exchange of currency, loan, extension of
credit, purchase or sale of any stock,
bond, certificate of deposit, or other
monetary instrument, use of a safe
deposit box, or any other payment,
transfer, or delivery by, through, or to a
financial institution, by whatever means
effected.

* * * * *

(qg) FinCEN. FinCEN means the
Financial Crimes Enforcement Network,
an office within the Office of the Under
Secretary (Enforcement) of the
Department of the Treasury.

3. Section 103.21 is redesignated as
§103.20.

4. New §103.21 is added to read as
follows:

§103.21 Reports of suspicious
transactions.

(a) General. (1) Every bank shall file
with the Treasury Department, as
required by this §103.21, a report of any
suspicious transaction relevant to a
possible violation of law or regulation.

(2) A transaction requires reporting
under the terms of this section if it is
conducted or attempted by, at, or
through, or otherwise involves, the
bank, and

(i) The bank knows, suspects, or has
reason to suspect that the transaction
involves funds derived from illegal
activity or is intended or conducted in
order to hide or disguise funds or assets
derived from illegal activity (including,
without limitation, the ownership,
nature, source, location, or control of
such funds or assets) as part of a plan
to violate or evade any law or regulation
or to avoid any transaction reporting
requirement under federal law;

(ii) The bank knows, suspects, or has
reason to suspect that the transaction is
designed to evade any requirements of
this Part or of any other regulations
promulgated under the Bank Secrecy
Act; or

(iii) The transaction or its details
appear to have no business purpose, the
transaction varies from the normal
methods of financial commerce, or the
transaction is not the sort in which the
particular customer or class of customer
would normally be expected to engage,
and, in each case, the bank knows of no
reasonable explanation for the
transaction.

(b) Filing procedures—(1) What to file.
A suspicious transaction shall be
reported by completing, in accordance
with the instructions, a Suspicious
Activity Report (“‘SAR”’), and collecting
and maintaining supporting
documentation related information, in
accordance with this rule.

(2) Where to file. The SAR shall be
filed in a central location, to be
determined by FinCEN.

(3) When to file. A bank is required to
file each SAR not later than 30 calendar
days after the first date on which the
bank becomes aware of the facts
constituting the transaction to which the
report relates. If no suspect is identified
on the date of detection of the incident
triggering the filing, a bank may delay
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filing an SAR for an additional 30
calendar days, but in no case shall
reporting be delayed more than 60
calendar days after the date of the
transaction. In situations involving
violations that require immediate
attention, such as when a reportable
violation is ongoing, the bank shall
immediately notify by telephone the
appropriate law enforcement authority
in addition to filing an SAR.

(c) Exception. A bank is not required
to file a suspicious transaction report for
a robbery or burglary committed or
attempted that is reported to appropriate
law enforcement authorities.

(d) Retention of records. A bank shall
maintain a copy of any SAR filed and
the original of any related
documentation for a period of ten years
from the date of filing the SAR, unless
the bank is informed by FinCEN in
writing that the bank may discard the
materials sooner. Supporting
documentation shall be identified,
segregated, and treated as filed with the
SAR. A bank shall make all supporting
documentation available to FinCEN and
any appropriate law enforcement
agencies upon request.

(e) Confidentiality of reports;
limitation of liability. No financial
institution, nor any director, officer,
employee, or agent of any financial
institution, who reports a suspicious
transaction under this Part, may notify
any person involved in the transaction
that the transaction has been reported.
Thus, any person subpoenaed or
otherwise requested to disclose an SAR,
the information contained in an SAR or
any information contained in the
documentation supporting an SAR,
except where such disclosure is
requested by a law enforcement agency,
shall refuse to produce the SAR or such
other information. See 31 U.S.C.
5318(g)(2). A bank, and any director,
officer, employee, or agent of such bank,
that make a report pursuant to this
§103.21 shall be protected from liability
for any disclosure contained, for failure
to disclosure the fact of such report, or
both, to the extent provided by 31
U.S.C. section 5318(g)(3).

(f) Compliance. Compliance with
these rules shall be audited by the
Department of the Treasury or its
delegees under the terms of the Bank
Secrecy Act. Failure to satisfy the
requirements of this rule shall be a
violation of the reporting rules of the
Bank Secrecy Act and of 31 CFR Part
103. Such failure may also violate
provisions of Titles 12 and 15 of the
Code of Federal Regulations. Whether or
not a bank satisfies the requirements of
this reporting rule has no direct bearing
on the obligations or possible liabilities

of such bank or its directors, officers,

employees, or agents, under provisions

of Title 18 of the United States Code.
Dated: August 30, 1995.

Stanley E. Morris,

Director, Financial Crimes Enforcement
Network.

[FR Doc. 95-22223 Filed 9-6-95; 8:45 am]
BILLING CODE 4820-03-P

DEPARTMENT OF THE INTERIOR
National Park Service
36 CFR Part 7

Cape Cod National Seashore Off-Road
Vehicle Use Negotiated Rulemaking
Advisory Committee

AGENCY: National Park Service.
ACTION: Notice of meeting.

Notice is hereby given in accordance
with the Federal Advisory Committee
Act (5 U.S.C., Appendix), that a meeting
of the Cape Cod National Seashore Off-
Road Vehicle Use Negotiated
Rulemaking Advisory Committee will
be held on Thursday and Friday,
September 14 and 15, 1995.

The Committee members will meet at
9 a.m. at the Sheraton Eastham, Route
6, Eastham, MA for the first of three,
two-day meetings which will be held for
the following reasons:

September 14, 1995—Thursday

1. Welcoming Remarks by National Park
Service.

2. Discussion of Proposed Agenda.

3. Presentation by each member of their
group’s perspective.

4. Adoption of Organizational Protocols.

5. Public Participation Period.

6. Adjournment.

September 15, 1995—Friday

1. Data Presentation by NPS on Off-Road
Vehicles.

2. Distribution of Proposed Draft Rule.

3. Review and Discussion of Draft Rule.

4. Public Participation Period.

5. Discussion of Agenda for Next Meeting.

6. Set Date for Third Set of two-day
Sessions.

7. Adjournment.

The meeting is open to the public. It
is expected that 75 persons will be able
to attend the meeting in addition to the
Committee members.

Due to an unintentional mis-routing
of this notice while it was being
processed within the National Park
Service, the notice could not be
published at least 15 days prior to the
meeting dates. The National Park
Service regrets this error, but is
compelled to hold the meeting as
scheduled because of the significant
sacrifice re-scheduling would require of

committee members who have adjusted
their schedules to accommodate the
proposed meeting dates, and the high
level of anticipation by all parties who
will be affected by the outcome of the
committee’s actions. Since the proposed
meeting dates have received widespread
publicity in area news media and among
the parties most affected, the National
Park Service believes that the public
interest will not be adversely affected by
the less-than-15-days advance notice in
the Federal Register.

The Committee was established
pursuant to the Negotiated Rulemaking
Act of 1990 (5 U.S.C. 561-570). The
purpose of the Committee is to advise
the National Park Service with regard to
proposed rulemaking governing off-road
vehicle use at Cape Cod National
Seashore.

Interested persons may make oral/
written presentations to the Committee
during the business meeting or file
written statements. Such presentations
may be made to the Committee during
the Public Participation Period the day
of the meeting, or in writing to the Park
Superintendent at least seven days prior
to the meeting. Further information
concerning the meeting may be obtained
from the Superintendent, Cape Cod
National Seashore, South Wellfleet, MA
02663.

Bernard C. Fagan,

Acting Chief, Office of Policy, National Park
Service.

[FR Doc. 95-22368 Filed 9-6-95; 8:45 am]
BILLING CODE 4310-70-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 95-142; RM—8685]

Radio Broadcasting Services; Zapata,
X

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition by Arturo Lopez
requesting the allotment of Channel
228A to Zapata, Texas. Channel 228A
can be allotted to Zapata, Texas, in
compliance with the Commission’s
minimum distance separation
requirements without the imposition of
a site restriction. The coordinates for
Channel 228A at Zapata are 26-54-30
and 99-16-18. Mexican concurrence
will be requested for this proposal.
DATES: Comments must be filed on or
before October 23, 1995, and reply
comments on or before November 7,
1995.
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ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Arturo Lopez, 1401 West
Main Street, Rio Grande City, Texas
78582 (Petitioner).

FOR FURTHER INFORMATION CONTACT: Pam
Blumenthal, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
95-142, adopted August 23, 1995, and
released August 31, 1995. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC’s
Reference Center (Room 239), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, ITS, Inc., (202) 857—
3800, 2100 M Street, NW., Suite 140,
Washington, DC 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 95-22093 Filed 9-6-95; 8:45 am]
BILLING CODE 6712-01-F

47 CFR Part 73
[MM Docket No. 95-141; RM-8642]

Radio Broadcasting Services;
Frederiksted, VI

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition filed by Jose J.
Arzuaga proposing the allotment of
Channel 298B1 at Frederiksted, Virgin
Islands, as the community’s third local

FM transmission service. An
engineering analysis has determined
that Channel 298B1 can be allotted to
Frederiksted in compliance with the
Commission’s minimum distance
separation requirements without the
imposition of a site restriction. The
coordinates for Channel 298B1 at
Frederiksted North Latitude 17-42-48
and West Longitude 64-53-00.

DATES: Comments must be filed on or
before October 23, 1995 and reply
comments on or before November 7,
1995.

ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: James L. Oyster, Esq., Route
1, Box 203A, Castleton, Virginia 22716
(Counsel for Petitioner).

FOR FURTHER INFORMATION CONTACT:
Sharon P. McDonald, Mass Media
Bureau, (202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
95-141, adopted August 24, 1995, and
released August 31, 1995. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Reference Center (Room 239), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Service, Inc., (202) 857—
3800, 2100 M Street, NW., Suite 140,
Washington, DC 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 95-22092 Filed 9-6-95; 8:45 am]
BILLING CODE 6712-01-F

47 CFR Part 73
[MM Docket No. 93-48; DA 95-1870]

Children’s Television

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: The Commission granted a
request filed jointly by the National
Broadcasting Company, Inc., CBS Inc.
and Capital Cities/ABC, Inc., for a 30-
day extension of time to file comments
and reply comments in this proceeding.
The initial deadline for filing comments
was June 16, 1995, and the initial
deadline for filing reply comments was
July 17, 1995. By Order released June 1,
1995, the time for filing comments was
extended to September 14, 1995, and
the time for filing reply comments was
extended to October 16, 1995. The
Commission determined that an
additional extension of time was
warranted in order to facilitate the
development of a full and complete
record.

DATES: Comments are now due on
October 16, 1995, and reply comments
are now due on November 15, 1995.

ADDRESSES: Federal Communications
Commission, Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Kim Matthews, Mass Media Bureau
(202) 776-1653.

SUPPLEMENTARY INFORMATION:

Adopted: August 25, 1995.

Released: August 25, 1995.

By the Chief, Mass Media Bureau.

Comment Date: October 16, 1995.

Reply Comment Date: November 15,
1995.

1. On April 5, 1995, the Commission
adopted a Notice of Proposed Rule in
Making MM Docket 93-48 (60 FR
20586, April 26, 1995) seeking comment
on proposals to amend the
Commission’s rules implementing the
Children’s Television Act of 1990.
Comments on the Notice were initially
due on June 16, 1995, and reply
comments were initially due on July 17,
1995. By Order released June 1, 1995 (60
FR 30506, June 9, 1995), the time for
filing comments in this proceeding was
extended to September 14, 1995, and
the time for filing reply comments was
extended to October 16, 1995.

2. On August 24, 1995, the National
Broadcasting Company, Inc., CBS Inc.
and Capital Cities/ABC, Inc.
(“Petitioners™) filed a joint request for
an additional extension of time to file
comments and reply comments in this
proceeding, until October 16, 1995, and
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November 16, 1995, respectively.
Petitioners argue that additional time is
needed to review a study being prepared
by the National Association of
Broadcasters relevant to the issues
raised by the Commission in the Notice.

3. As set forth in Section 1.46 of the
Commission’s Rules, 47 CFR 1.46, it is
our policy that extensions of time for
filing comments in rulemaking
proceedings shall not be routinely
granted. Moreover, a 90-day extension
of time has already been granted in this
proceeding. However, in view of the
circumstances outlined by Petitioners,
we believe that an additional 30-day
extension of time to file comments and
reply comments is warranted in order to
facilitate the development of a full and
complete record.

4. Accordingly, it is ordered that the
Request for Extension of Time filed in
MM Docket No. 93-48 by the National
Broadcasting Company, Inc., CBS Inc.,
and Capital Cities/ABC, Inc. is Granted.

5. It is further ordered that the time
for filing comments in this proceeding
is extended to October 16, 1995, and the
time for filing reply comments is
extended to November 15, 1995.

6. This action is taken pursuant to
authority found in Sections 4(i) and
303(r) of the Communications Act of
1934, as amended, 47 U.S.C. 88 154(i)
and 303(r), and Sections 0.204(b), 0.283
and 1.45 of the Commission’s Rules, 47
CFR 0.204(b), 0.283 and 1.45.

Federal Communications Commission.
Roy J. Stewart,

Chief, Mass Media Bureau.

[FR Doc. 95-22094 Filed 9-6-95; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 90
[PR Docket No. 89-552, GN Docket No. 93—
252, PP Docket No. 93-253; FCC 95-312]

Wireless Services; Private Land Mobile
Radio

AGENCY: Federal Communications
Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Commission adopts a
Second Memorandum Opinion and
Order and Third Notice of Proposed
Rulemaking, which proposes a hew
framework for the operation and
licensing of the 220-222 MHz band (220
MHz service). (The summary of the
Second Memorandum Opinion and
Order portion of this decision may be
found elsewhere in this edition of the
Federal Register.) This action is taken
as part of the Commission’s continuing
implementation of the new regulatory

framework for mobile radio services
enacted by Congress in Section 6002(b)
the Omnibus Budget Reconciliation Act
of 1993. The primary goal of this
proceeding is to establish a flexible
regulatory framework that will allow for
more efficient licensing of the 220-222
MHz band, eliminate unnecessary
regulatory burdens on both existing and
future licensees, and enhance the
competitive potential of the 220 MHz
service in the mobile services
marketplace.

DATES: Comments are due on or before
September 27, 1995, and reply
comments are due on or before October
12, 1995.

ADDRESSES: Federal Communications
Commission, Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:

Martin Liebman, Wireless
Telecommunications Bureau (202) 418—
1310, or Rhonda Lien, Wireless
Telecommunications Bureau (202) 418—
0620.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Third Notice of
Proposed Rule Making (Third NPRM)
portion of the Commission’s Third
Notice of Proposed Rulemaking and
Second Memorandum Opinion and
Order in PR Docket No. 89-552, GN
Docket No. 93-252, PP Docket No. 93—
253; FCC 95-312, adopted July 28, 1995,
and released August 28, 1995. The
complete text of this decision is
available for inspection and copying
during normal business hours in the
FCC Reference Center (Room 239), 1919
M Street, NW., Washington, DC, and
also may be purchased from the
Commission’s copy contractor,
International Transcription Service,
(202) 857-3800, 2100 M Street, NW.,
Suite 140, Washington, DC 20037.

Synopsis of Third Notice of Proposed
Rulemaking Portion of Second
Memorandum Opinion and Order and
Third Notice of Proposed Rulemaking

1. The Commission, in this Third
NPRM, proposes a new framework for
the operation and licensing of the 220—
222 MHz band (220 MHz service).t This
action is taken as part of our continuing
implementation of the new regulatory
framework for mobile radio services
enacted by Congress in Section 6002(b)
of the Omnibus Budget Reconciliation
Act of 1993 (Budget Act), which
amended Sections 3(n) and 332 of the

1The Commission will refer herein to any
licenses granted to this new framework as Phase Il
licenses. Licenses granted under the current rules
are referred to herein as Phase 1 licenses.

Communications Act of 1934.2 The
Commission began the implementation
of the provisions of the Budget Act with
the adoption of a Notice of Proposed
Rule Making in GN Docket 93-252 (58
FR 53169, October 14, 1993. In that
proceeding, the Commission adopted
rules governing the commercial and
private mobile radio services, including
the 220 MHz service, consistent with
the policy of regulatory parity as
reflected in the Congressional revisions
to Section 332 of the Act. The
proceeding the Commission is initiating
with this Third NPRM is an outgrowth
of the CMRS Third Report and Order
(59 FR 59945, November 21, 1994),
which deferred a comprehensive
examination of the 220 MHz service to
a separate rulemaking proceeding.

2. The Commission’s primary goal in
this proceeding is to establish a flexible
regulatory framework that will allow for
more efficient licensing of the 220-222
MHz band, eliminate unnecessary
regulatory burdens on both existing and
future licenses, and enhance the
competitive potential of the 220 MHz
service in the mobile services
marketplace. In addition, the
Commission seeks to ensure that
licenses are granted to those who value
the spectrum most highly and will
maximize its use to provide the best
quality and variety of service to
consumers. The Commission believes its
proposals strike a fair balance between
the interests of current licensees and
licensees to be authorized under the
new rules. The adoption of the rules set
forth in this Third NPRM will enable the
continued development of the 220 MHz
radio service and the implementation of
a variety of new communications
services to meet the future needs of the
American public.

Proposals Contained in the Third
NPRM

3. The Third NPRM invites comment
on a number of issues relevant to
operation and licensing of the 220 MHz
service. In the category of nationwide
licensing, the Commission seeks
comment on whether to resolve pending
mutually exclusive, non-commercial,
nationwide applications by lottery,
comparative hearing, or to return the
applications and adopt a new licensing
scheme for the 30 channels associated
with the applications. If the
Commission returns the applications, it
makes the following proposals for Phase
Il nationwide licensing of these
channels: (1) To license the 30 channels

20mnibus Budget Reconciliation Act of 1993,
Pub. L. No. 103-66, Title VI §6002(b)(2)(A),
6002(b)(2)(B), 107 Stat. 312, 392 (1993).
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on a nationwide basis to all applicants—
i.e., applicants that intend to use the
channels to offer commercial services as
well as applicants that intend to use the
channels for their private internal use;
and (2) To assign these channels, in the
form of three 10-channel authorizations,
through competitive bidding pursuant
to our tentative conclusion that the
principal use of the spectrum will be for
the provision of for-profit, subscriber-
based services.

4. Also, the Third NPRM makes the
following proposals for Phase Il, non-
nationwide licensing of the 220 MHz
band. It first proposes to assign 60
channels in the 172 geographic areas
defined as Economic Areas by the
Bureau of Economic Analysis,
Department of Commerce (“EA
licenses”) and 65 channels in the
geographic areas defined by five 220
MHz Regions’ (“‘Regional licenses™) in
the following manner:

Non-Nationwide 220 MHz, Proposed
Channel Allocation Plan

EA Block Channels
Channels 61-70

Channels 71-80 ...... 10
Channels 91-100 .... 10
Channels 101-110 ...... 10
Channels 121-125 ...... 5

Channels 126-130 ...... 5
Channels 131-135 ...... 5
Channels 136-140 ...... 5

Total .o, 60

Regional Block

Channels 171-180 .......c.ccceeeeenn. 10
Channels 186-200 ...... 15
Channels 1-10 ........ 10
Channels 11-20 ... 10
Channels 31-50 ... 20

Total oo, 65

5. The Third NPRM also proposes: (1)
To allow all applicants to apply for
these channels—i.e., applicants that
intend to use the channels for private,
internal use as well as applicants that
intend to use the channels to offer
commercial services; (2) To assign these
channels through competitive bidding
based on our tentative conclusion that
the principal use of the spectrum will be
for the provision of for-profit,
subscriber-based services; (3) To permit
EA and Regional licensees to operate
stations anywhere within their
geographic borders, provided that their
transmissions do not exceed a predicted
field strength of 38 dBuV/m at their
border and they protect Phase |
licensees in accordance with existing
co-channel separation criteria; (4) To
provide a 10-year license term for EA
and Regional licensees and require EA
and Regional licensees to meet five and
ten-year construction benchmarks; (5)
To eliminate existing channel use

restrictions, i.e., the ‘““data-only” and
“non-trunked’ channel designations; (6)
To continue to assign, on a single-
station basis, 10 channels exclusively to
applicants eligible in the Public Safety
Radio Service (the “Public Safety Pool”’)
and five channels exclusively to
applicants eligible in the Emergency
Medical Radio Service (the “EMRS
Pool™); and (7) To continue to assign
channels in the Public Safety and EMRS
Pools on a first-come, first-served basis
and resolve mutually exclusive
applications by random selection
procedures.

6. The Third NPRM next considers
technical and operational matters and
proposes modifications to the
Commission’s existing rules with regard
to fixed operations, paging operations,
and the use of 5 kHz-wide channels.
Specifically, the Commission proposes
to allow fixed and paging operations for
all 220 MHz licensees without the
requirement that such use be on an
ancillary basis to land mobile
operations, and to allow licensees,
under certain conditions, to aggregate
any and all of their authorized channels
to operate on channels wider than 5
kHz.

7. The Third NPRM also proposes to
adopt definitions for initial
applications, amended applications, and
applications to modify authorizations in
the following manner: (1) To define
initial applications for 220 MHz licenses
as applications for the nationwide, EA,
and Regional licenses to be assigned in
Phase Il; (2) To adopt the same
procedures for amending applications
and modifying authorizations for Phase
11 220 MHz licenses that are established
for other Part 90 CMRS services; (3) To
require non-grandfathered CMRS 220
MHz licensees to obtain STAs under the
same restrictions applicable to other
non-grandfathered Part 90 CMRS
licensees; and (4) To extend to all 220
MHz licensees the Part 22 renewal
standards adopted in the CMRS Third
Report and Order for part 90 CMRS
services.

8. The Third NPRM also addresses a
Petition for Rulemaking filed by
Fairfield Industries, Inc. (Fairfield), and
adopts proposals similar to those
requested by Fairfield for secondary,
fixed operation in the 220-222 MHz
band.

9. Finally, the Third NPRM proposes
competitive bidding procedures to
resolve mutually exclusive initial
applications filed in Phase II.

Administrative Matters

10. Pursuant to applicable procedures
set forth in Sections 1.415 and 1.419 of
the Commission’s Rules, 47 CFR 1.415

and 1.419, interested parties may file
comments on or before September 27,
1995, and reply comments on or before
October 12, 1995. To file formally in
this proceeding, you must file an
original plus four copies of all
comments, reply comments, and
supporting comments. If you want each
Commissioner to receive a personal
copy of your comments, you must file
an original plus nine copies. You should
send comments and reply comments to
Office of the Secretary, Federal
Communications Commission,
Washington, DC 20554. Comments and
reply comments will be available for
public inspection during regular
business hours in the FCC Reference
Center (Room 239), 1919 M Street, NW.,
Washington, DC 20554.

11. This is a non-restricted notice and
comment rulemaking proceeding. Ex
parte presentations are permitted,
except during the Sunshine Agenda
period, provided they are disclosed as
provided in the Commission Rules. See
generally 47 CFR 1.1202, 1.1203, and
1.1206(a).

Initial Regulatory Flexibility Act
Statement

|. Reason for Action

The action is taken to propose a new
framework for the licensing and
operation of the 220 MHz service, and
as part of the Commission’s continuing
implementation of Congress revisions to
Sections 3(n) and 332 of the
Communications Act in the Omnibus
Budget Reconciliation Act of 1993.

I1. Objectives of this Action

The Commission’s primary goal is to
establish a flexible regulatory scheme
that will allow for more efficient
licensing, eliminate unnecessary
regulatory burdens on both existing and
future licensees, and enhance the
competitive potential 220 MHz services
in the mobile marketplace.

I11. Legal Basis

The proposed action is authorized
under Sections 4(i), 303(r), 309(j) and
332 of the Communications Act of 1934,
as amended.

IV. Description, Potential Impact and
Number of Small Entities Affected

There are approximately 3,800 non-
nationwide licensees in the 220 MHz
band. The potential impact of the
proposals contained in this Notice on
small business is hard to predict
without the benefit of comment, and the
actual impact will depend on the final
action taken. The intention of this
action is to provide licensees with more
flexibility, with a minimum increased
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burden. Thus, the Commission, in
drafting these proposals tried to balance
the needs of all licensees and potential
licensees. For example, to afford
licensees increased flexibility to meet
consumer demand and to increase their
ability to compete with other CMRS
licensees, the Commission has proposed
that 220 MHz licensees be permitted to
operate paging and fixed systems on a
primary basis and to aggregate their 5
kHz channels to operate on channels of
wider bandwidth.

V. Reporting, Recordkeeping and Other
Compliance Requirements

The Commission is proposing to
generally decrease the burden on
licensees. For example, rather than
being required to obtain separate
authorization for each of their base
stations, non-nationwide, Phase Il
licensees will be permitted to operate
over Commission-defined geographic
areas (EAs and 220 MHz Regions) and
will be allowed to construct and operate
base stations anywhere within their
authorized area as long as signals from
those stations do not exceed a
prescribed level. On the other hand,
Phase Il licensees who desire to operate
less than 120 kilometers from Phase |
co-channel stations will be required to
submit a technical analysis
demonstrating at least 10 dB protection
to the 38 dbuV/m contour of such
licensees, and all Phase Il licensees will
be required to submit maps and other
supporting documents to demonstrate
compliance with interim and final
construction benchmarks.

VI. Federal Rules which Overlap,
Duplicate, or Conflict with these
Proposals

None.

VII. Significant Alternatives

The Commission believes that the
proposals contained in this decision
represent the best balance of providing
licensees with the most flexibility and
the least regulatory burden possible,
while ensuring that license are granted
to those who value the spectrum most
high and will maximize its use to
provide the best quality and variety of
service to consumers.

12. As required by Section 603 of the
Regulatory Flexibility Act, the
Commission has prepared an Initial
Regulatory Flexibility Analysis (IRFA)
of the expected impact on small entities
of the proposals suggested in this
document. Written public comments are
requested on the IRFA. These comments
must be filed in accordance with the
same filing deadlines as comments on
the rest of this Further Notice, but they

must have a separate and distinct
heading designating them as responses
to the Initial Regulatory Flexibility
Analysis. The Secretary shall send a
copy of this Further Notice of Proposed
Rule Making, including the Initial
Regulatory Flexibility Analysis, to the
Chief Counsel for Advocacy of the Small
Business Administration in accordance
with paragraph 603(a) of the Regulatory
Flexibility Act. Pub. L. No. 96-354, 94
Stat. 1164, 5 U.S.C. Section 601 et seq.
(1981).

13. Authority for issuance of this
Second Memorandum Opinion and
Order and Third Notice of Proposed
Rulemaking is contained in Sections
4(i), 303(r), 309(j), and 332 of the
Communications Act of 1934, as
amended; 47 U.S.C. 154(i), 303(r),
309(j), and 332.

Ordering Clause

14. Accordingly, IT IS ORDERED that
the Petition for Rulemaking in RM-8506
filed by Fairfield Industries, Inc. IS

GRANTED to the extent indicated
herein.

List of Subjects in 47 CFR Part 90

Business and industry, Radio.

Federal Communications Commission.
William F. Caton,

Acting Secretary.

[FR Doc. 95-22296 Filed 9-6-95; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 90

[PR Docket No. 89-552, GN Docket No. 93—
252; FCC 95-381]

Wireless Services; Private Land Mobile
Radio Service

AGENCY: Federal Communications
Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Commission adopts a
Fouth Notice of Proposed Rulemaking
in this proceeding, seeking comment on
proposed rules that will allow existing,
i.e., Phase I licensees in the 220 MHz
service to seek minor modifications of
their licenses to construct and operate
base stations at currently unauthorized
locations. This action is taken to enable
Phase | 220 MHz licensees to provide
service within the geographic area they
could serve pursuant to their initial
applications, while accommodating
those licensees that need to relocate
their base stations for technical or other
reasons.

DATES: Comments are due on or before
September 13, 1995, and reply
comments are due on or before
September 18, 1995.

ADDRESSES: Federal Communications
Commission, Washington, DC 20554.
FOR FURTHER INFORMATION CONTACT:
Martin Liebman, Wireless
Telecommunications Bureau (202) 418—
1310.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Fourth
Notice of Proposed Rule Making in PR
Docket No. 89-552, and GN Docket No.
93-252, FCC 95-381, adopted August
28, 1995, and released August 29, 1995.
The complete text of this Fourth Notice
of Proposed Rule Making is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M Street, NW.,
Washington DC, and also may be
purchased from the Commission’s copy
contractor, International Transcription
Service, (202) 857-3800, 2100 M Street,
NW., Suite 140, Washington DC 20037.

Synopsis of Notice of Proposed Rule
Making

1. In this Fourth Notice of Proposed
Rulemaking (220 MHz Fourth Notice),
the Commission seeks comment on
proposed rules that will allow existing,
i.e., Phase I licensees in the 220 MHz
service to seek minor modifications of
their licenses to construct and operate
base stations at currently unauthorized
locations. The Commission proposes to
define a minor modification for the 220
MHz service as any change in an
existing licensee’s authorized base
station location such that, at the new
station location, transmissions do not
exceed a predicted field strength of 38
dBuV/m at the edge of the licensee’s
existing service area, and the
Commission proposes to define the edge
of a licensee’s existing service area as
the predicted 38 dBuV/m field strength
contour resulting from transmissions
from the licensee’s currently authorized
base station. The Commission’s goal in
proposing this licensing procedure is to
enable Phase | 220 MHz licensees to
provide service within the geographic
area they could serve pursuant to their
initial applications, while
accommodating those licensees that
need to relocate their base stations for
technical or other reasons.

2. The Commission believes that most
licensees will be able to locate
alternative sites relatively close to their
authorized site so that they will not be
required to reduce their power or
antenna height significantly. However,
to enable 220 MHz licensees who desire
to move greater distances from their
authorized site to serve as much of their
original area as possible, the
Commission proposes to allow all
licensees modifying their authorizations
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to construct an unlimited number of
additional, or “fill-in”" base stations
within their existing service area
contour so long as the transmissions
from these sites to not exceed the
predicted field strength of 38 dBuV/m at
the edge of their existing service area
contour.

3. The Commission also proposes to
allow those 220 MHz licensees that are
situated in areas of the nation where
signal levels could be affected by
unusual terrain to move to alternate
locations and operate at transmitter
powers and antenna heights greater than
would be allowed using Figure 10 of
Section 73.699 of the Commission’s
Rules if they provide a technical
showing, using established terrain
models, to justify the use of higher
powers and antenna heights.

4. The Commission modification
proposal, if adopted, will permit 220
MHZz licensees to obtain permanent
authorization to operate at alternative
locations. A number of 220 MHz
licensees, however, have obtained
Special Temporary Authority (STA) to
allow them to operate stations
temporarily at such locations. The
Commission believes that those
licensees who have obtained STAs and
have constructed and are operating
stations will be accommodated by its
modification proposal. The Commission
therefore proposes that licensees with
STAs who seek permanent
authorization at their STA site be
required to comply with the
Commission’s modification proposal.

5. The Commission intends to adopt
a Report and Order in this proceeding
as soon as possible to set forth
procedures for minor modification of
220 MHz licenses. Shortly thereafter,
the Commission will open a filing
window to allow applicants to file
modification applications. Licensees
will then obtain an authorization to
construct a base station at their desired
location and under their new operating
parameters. The Commission proposes
that this authorization, which replaces
the licensees’s existing authorization,
will be the licensee’s ““service area
authorization’ and that thereafter the
base station constructed under the
service area authorization will be the
licensee’s “primary base station.”

6. Although the Commission intends
to grant applications for service area
authorizations within a short time of
their receipt, it is concerned that
licensees obtaining such authorizations
may not have sufficient time to
construct their primary base stations by
the December 31, 1995, construction
and operation deadline. Therefore, for
all licensees obtaining service area

authorizations, the Commission will
extend the deadline for the construction
and operation of their primary base
stations to a date 4 months after the
grant of their service area authorization.
Licensees not granted service area
authorizations must still construct their
currently authorized base stations and
begin operation by December 31, 1995.
Licensees obtaining service area
authorizations may construct fill-in
stations, but will be required to notify
the Commission of their construction.
The authority to operate fill-in stations
will then be granted through minor
modification of the licensee’s service
area authorization.

7. Finally, with the requirement,
under our modification proposal, that
the predicted field strength of
transmissions from a licensee’s primary
base station not exceed 38 dBuV/m at
the licensee’s existing service area
contour, the Commission is concerned
that licensees obtaining service area
authorizations could place into
operation a primary base station of
minimal power simply to meet their
construction requirement. To prevent
this from occurring, the Commission
proposes to require licensees seeking
service area authorizations to operate
their primary base station at a power
and antenna height that will result in
the transmission of a predicted signal of
38 dBuV/m or more over at least 50
percent of the licensee’s existing service
area.

8. The Commission will require
parties commenting on this proposal to
file comments within 15 days of the
release of this item and to file reply
comments 5 days thereafter.

Administrative Matters

9. Pursuant to applicable procedures
set forth in Sections 1.415 and 1.419 of
the Commission’s Rules, 47 CFR 1.415
and 1.419, interested parties may file
comments on or before September 13,
1995, and reply comments on or before
September 18, 1995. To file formally in
this proceeding, you must file an
original plus four copies of all
comments, reply comments, and
supporting comments. If you want each
Commissioner to receive a personal
copy of your comments, you must file
an original plus nine copies. You should
send comments and reply comments to
Office of the Secretary, Federal
Communications Commission,
Washington, DC 20554. Comments and
reply comments will be available for
public inspection during regular
business hours in the FCC Reference
Center (Room 239), 1919 M Street, NW,
Washington, DC 20554.

10. This is a non-restricted notice and
comment rulemaking proceeding. Ex
parte presentations are permitted,
except during the Sunshine Agenda
period, provided they are disclosed as
provided in the Commission Rules, See
generally 47 CFR 1.1202, 1.1203, and
1,1206(a).

Initial Regulatory Flexibility Act
Statement

I. Reason for Action

The action is taken to complete the
implementation of the statutory and
regulatory revisions applicable to the
220 MHz service by Congress in the
Omnibus Budget Reconciliation Act of
1993 and by the Commission in several
orders adopted in GN Docket No. 93—
252 pertaining to a framework for the
acceptance of initial or modification
applications for the 220 MHz service.

I1. Objectives of this Action

The Commission’s primary goal is to
establish a flexible regulatory scheme
that will allow for more efficient
licensing, eliminate unnecessary
regulatory burdens on existing Phase I,
non-nationwide licensees, and enhance
the competitive potential of 220 MHz
services in the mobile marketplace.

I1l. Legal Basis

The proposed action is authorized
under Sections 4(i), 303(r), and 332 of
the Communications Act of 1934, as
amended.

IV. Description, Potential Impact and
Number of Small Entities Affected

There are approximately 3,800 non-
nationwide licensees authorized under
Phase | licensing of the 220 MHz band.
The potential impact of the proposals
contained in this decision on small
businesses is hard to predict without the
benefit of comment, and the actual
impact will depend on the final action
taken. The intention of this action is to
provide these Phase | non-nationwide
licensees, which are authorized under
site-specific licenses, with more
flexibility with a minimum increased
burden. The Commission, in drafting
these proposals, has tried to balance the
needs of all licensees and potential
licensees. For example, to afford Phase
I non-nationwide licensees increased
flexibility to meet consumer demand
and the ability to compete with future
220 MHz licensees and other CMRS
licensees, licensees would be permitted
to relocate a base station or construct
fill-in stations anywhere within a
service area to be defined by their
existing 38 dBuV/m service contour, as
long as the transmissions from the new
sites do not extend beyond that contour.
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As an example of proposed rules
decreasing restrictions on these Phase |
licensees, a licensee seeking to relocate
within the newly defined service area
would file a modification application to
replace its existing site-specific
authorization with a service area
authorization that permits relocation on
a permissive basis through minor
modification of the service area
authorization. Moreover, the existing
deadline of December 31, 1995, imposed
on Phase | licenses for the construction
and operation of primary base stations
will be extended to a date four months
after the grant of the proposed service
area authorization.

V. Reporting, Recordkeeping and Other
Compliance Requirements

The Commission is proposing to
generally decrease the burden on non-
nationwide, Phase | licensees. A
licensee would be able to replace its
existing site-specific authority with an
authorization that permits it to relocate
authorized base stations or add fill-in
base stations within an area to be
defined by its existing 38 dBuV/m
service contour through minor
modification procedures. However, the
licensee would be required to file a
modification application during a filing
window to be established upon the
adoption of final rules in order to obtain
the authorization to operate within the
proposed service area. Also, the licensee
would be required to notify the
Commission of the construction of any
fill-in stations.

VI. Federal Rules which Overlap,
Duplicate, or Conflict with these
Proposals

None.

VII. Significant Alternatives

The Commission believes that the
modification licensing procedure
proposed for non-nationwide Phase |
licensees represents the best balance of
providing them with the most flexibility
and the least regulatory burden possible.
It enables licensees to exchange their
site-specific license for a broad, service-
area license that permits them to move
sites freely within the transmission area
of the existing license through
modification applications, while
ensuring that transmissions do not
extend to new geographic areas so as to
require competing applications under
initial application procedures.

11. As required by Section 603 of the
Regulatory Flexibility Act, the
Commission has prepared an Initial
Regulatory Flexibility Analysis (IRFA)
of the expected impact on small entities
of the proposals suggested in this

document. Written public comments are
requested on the IRFA. These comments
must be filed in accordance with the
same filing deadlines as comments on
the rest of this Fourth Notice of
Proposed Rulemaking, but they must
have a separate and distinct heading
designating them as responses to the
Initial Regulatory Flexibility Analysis.
The Secretary shall send a copy of this
Fourth Notice of Proposed Rulemaking,
including the Initial Regulatory
Flexibility Analysis, to the Chief
Counsel for Advocacy of the Small
Business Administration in accordance
with paragraph 603(a) of the Regulatory
Flexibility Act. Pub. L. No. 96-354, 94
Stat. 1164, 5 U.S.C. Section 601 et seq.
(1981).

12. Authority for issuance of this
Fourth Notice of Proposed Rulemaking
is contained in Sections 4(i), 303r, and
332 of the Communications Act of 1934
as amended; 47 U.S.C. 154(i), 303(r),
and 332.

List of Subjects in 47 CFR Part 90
Business and industry, Radio.

Federal Communications Commission.
William F. Caton,

Acting Secretary.

[FR Doc. 95-22294 Filed 9-6-95; 8:45 am]
BILLING CODE 6712-01-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; 12-Month Petition Finding
to list Silene verecunda ssp.
verecunda (Mission Dolores Campion)

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of 12-month petition
finding.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) announces a 12-month
finding on a petition to list Silene
verecunda ssp. verecunda (Mission
Dolores Campion) pursuant to the
Endangered Species Act of 1973, as
amended (Act). After review of all
available scientific and commercial
data, the Service finds that listing this
species is not warranted at this time.
The known populations of S. verecunda
ssp. verecunda are unlikely to be
affected by toxic waste site studies and
clean-up related to military base closure
actions. The population status and
vulnerability of S. verecunda ssp.
verecunda to threats is unknown for the
central part of its range including

Montara Mountain in San Mateo County
to Rancho del Oso in Santa Cruz
County, California. The recent discovery
of S. verecunda ssp. verecunda in
chaparral and mixed evergreen plant
communities indicates that this species
may be more widely distributed and
have broader habitat affinities than
previously believed.

DATES: The finding announced in this
document was made on July 24, 1995.
Comments and materials regarding this
petition finding may be submitted to the
Field Supervisor at the address listed
below until further notice.

ADDRESSES: Data, information,
comments, or questions concerning this
finding may be sent to the Field
Supervisor, Sacramento Field Office,
U.S. Fish and Wildlife Service, 2800
Cottage Way, Room E-1803,
Sacramento, California 95825-1846. The
petition finding, supporting data,
comments, and materials received will
be available for public inspection, by
appointment, during normal business
hours at the above address.

FOR FURTHER INFORMATION CONTACT:
Kirsten Tarp, staff biologist, at the above
address or telephone 916/979-2120.

SUPPLEMENTARY INFORMATION:

Background

Section 4(b)(3)(B) of the Endangered
Species Act of 1973, as amended (16
U.S.C. 1531 et seq.), requires that after
receiving a petition that is found to
present substantial information
indicating that the petitioned action
may be warranted, the Service make a
finding within 12 months of the date of
the receipt of the petition on whether
the petitioned action is (a) not
warranted, (b) warranted, or (c)
warranted but precluded from
immediate proposal by other pending
proposals of higher priority. Such 12-
month findings are to be published
promptly in the Federal Register.

On May 29, 1991, the Service received
a petition dated May 28, 1991, from Mr.
Brian O’Neill, General Superintendent
of the Golden Gate National Recreation
Area (GGNRA), National Park Service,
San Francisco, California, to emergency
list five candidate plants including
Silene verecunda ssp. verecunda
(Mission Dolores Campion). The
petition cited threats to this species that
would result from military base closure
activities on the Presidio in San
Francisco, California. These activities
included hazardous or toxic waste site
studies and clean-up, and increased
traffic and recreational activities. A 90-
day finding was made by the Service
that the petition presented substantial
information indicating that the
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requested action may be warranted. The
90-day finding was published in the
Federal Register on August 19, 1992 (57
FR 37513). A status review was
continued for this category 2 candidate
species (58 FR 51186; September 30,
1993).

Silene verecunda ssp. verecunda is a
perennial herb in the pink family
(Caryophyllaceae) that grows from 10 to
70 centimeters (4 to 28 inches) tall. Each
flower has five pink to rose colored
notched petals, and the purplish sepals
are united into a tube, making the
flower look bell-shaped.

Silene verecunda ssp. verecunda
previously was reported to occupy open
grassy areas in sandy to rocky soils in
coastal strand, coastal prairie, and
coastal scrub plant communities ranging
from San Francisco south to Santa Cruz
County (Young 1979). Recently, S.
verecunda ssp. verecunda has been
reported to occur in chaparral and
mixed evergreen forest plant
communities (Skinner and Pavlik 1994;
Lion Baumgartner, Thomas Reid
Associates, in litt. 1994). Historical
populations from Lake Merced and
Mission Dolores in San Francisco have
been extirpated due to commercial and
residential development. Currently
there are about 2,000 known individuals
of S. verecunda ssp. verecunda found
primarily on private or non-Federal
land, including about 700 plants on San
Bruno Mountain (Lion Baumgartner, in
litt. 1994). Three populations, totaling
seven hundred plants according to a
1993 census, occur on the Presidio in
San Francisco. It is not known how
much potential habitat, or numbers of
individuals may occur from Montara
Mountain in San Mateo County to
Rancho Del Oso in Santa Cruz County.

The northern range of Silene
verecunda ssp. verecunda overlaps a
rapidly urbanizing portion of the San
Francisco Bay area. Most of the habitat
within the northern part of the range of
S. verecunda ssp. verecunda has been
disturbed or eliminated except for areas
on San Bruno Mountain that are
protected for the conservation of the
endangered mission blue butterfly
(Icaricia icarioides missionensis).
Implementation of the San Bruno
Mountain Habitat Conservation Plan
(HCP) developed under sections
10(a)(1)(B) and 10(a)(2)(A) of the Act has
conserved habitat for the butterfly, and
indirectly benefits S. verecunda ssp.
verecunda by maintaining the habitat in
which both species occur. On federally
owned land on the Presidio in San
Francisco, increased human access and
activities potentially threatened three
populations of S. verecunda ssp.
verecunda. One of these populations has

been fenced to restrict access, and the
other two populations are expected to
be protected by fencing when
ownership of the Presidio is transferred
from the Department of Army to the
National Park Service. Invasive non-
native vegetation is encroaching on
some populations of S. verecunda ssp.
verecunda. On the Presidio, however,
there are ongoing efforts to remove the
invasive species. There is no
guantitative trend data to assess the
extent to which S. verecunda ssp.
verecunda has or will be impacted by
non-native plants. Therefore, such
threat to this species is not known to be
immediate or imminent. The known
populations of S. verecunda ssp.
verecunda that occur on the Presidio are
unlikely to be affected by toxic waste
site studies and clean-up. This species
does not occur near the area where these
activities most likely would occur (Peter
Lacivita, U.S. Army Corps of Engineers,
pers. comm. 1993). Neither disease,
predation, or overutilization are known
to be a threat to S. verecunda ssp.
verecunda.

Stochastic (random) and natural
events can cause population
fluctuations or even population
extirpations but are not usually a
concern until the number of individuals
or geographic distribution become
vulnerably small. A combination of
remnant small populations, a narrow
range, and restricted habitat, could
make all or a significant part of any
population susceptible to destruction
from stochastic natural events, such as
flood, drought, disease, or other natural
occurrences (Shaffer 1981, Primack
1993) such as genetics and reproductive
success.

No demographic studies exist to
indicate that the reproductive success of
Silene verecunda ssp. verecunda is
threatened, or is vulnerable to adverse
impacts from random events. There is
no evidence at this time to suggest that
reproductive capacity is a factor posing
a threat to the survival of the species.
Low seed production in perennial
plants is not necessarily a trait that
makes a species vulnerable to
extinction. Huenneke (1986) indicates
that low genetic diversity in plants is
rarely seen as a threat to their survival.
Intrinsically, most rare plants are likely
to have genetic systems enabling them
to cope with the genetic consequences
of rarity.

The population status of S. verecunda
ssp. verecunda and its vulnerability to
threats in the central part of its range
(i.e., Montara Mountain in San Mateo
County to Rancho del Oso in Santa Cruz
County) are not known at this time.
Moreover, the discovery of S. verecunda

ssp. verecunda in chaparral and mixed
evergreen plant communities is an
indication that this taxon may be more
widely distributed and have broader
habitat affinities than previously
believed. Chaparral covers an extensive
portion of the Coast Ranges in the San
Francisco Bay area. Consequently, the
unknown overall status of the taxon
makes any assumptions about
vulnerability of S. verecunda ssp.
verecunda to current threats
unsupportable at this time.

The Service has reviewed the petition,
other available literature and
information, and consulted with
biologists and researchers familiar with
Silene verecunda ssp. verecunda. On
the basis of the best scientific and
commercial information available
regarding S. verecunda ssp. verecunda,
the Service finds that the petitioned
action is not warranted at this time
because there is insufficient information
about the taxon’s status and its
vulnerability to threats. The Service will
continue to maintain S. verecunda ssp.
verecunda as a species of concern. The
Service encourages all interested parties
to investigate the population status of S.
verecunda ssp. verecunda and its
vulnerability to threats, with particular
reference to the southern and central
portions of its range and populations
occurring in chaparral and mixed
evergreen plant communities. If
additional data becomes available in the
future, the Service may reassess the
listing priority for this species or the
need for listing.

Author

The primary author of this document
is Kirsten Tarp (see ADDRESSES section).

Authority

The authority for this action is the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.)

Dated: July 24, 1995.

John G. Rogers,

Acting Director, Fish and Wildlife Service.
[FR Doc. 95-22172 Filed 9-6-95; 8:45 am]
BILLING CODE 4310-55-P

50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; 90-Day Finding for a
Petition to List the Mohave Ground
Squirrel as Threatened

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of 90-day petition
finding.
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SUMMARY: The U.S. Fish and Wildlife
Service (Service) announces the 90-day
finding on a petition to list the Mohave
ground squirrel (Spermophilus
mohavensis) under the Endangered
Species Act (Act) of 1973, as amended.
The Service finds that the petition did
not present substantial information
indicating that the petitioned action
may be warranted.

DATES: The finding announced in this
document was made on August 4, 1995.
Comments and materials related to this
petition finding may be submitted to the
Field Supervisor at the address listed
below.

ADDRESSES: Information, data,
comments, or questions concerning the
status of the petitioned species should
be submitted to the Field Supervisor,
Fish and Wildlife Service, Ventura Field
Office, 2493 Portola Road, Suite B,
Ventura, California 93003. The complete
file for this finding is available for
public inspection, by appointment,
during normal business hours at the
above address.

FOR FURTHER INFORMATION CONTACT: Kate
Symonds at the Ventura Field Office
(see ADDRESSES section) or at 805/644—
1766.

SUPPLEMENTARY INFORMATION:

Background

Section 4(b)(3)(A) of the Endangered
Species Act of 1973, as amended (16
U.S.C. 1533 et seq.) (Act), requires that
the Service make a finding on whether
a petition to list, delist, or reclassify a
species presents substantial scientific or
commercial information to indicate that
the petitioned action may be warranted.
This finding is to be based on all
information available to the Service at
the time the finding is made. To the
maximum extent practicable, this
finding is to be made within 90 days of
the date the petition was received, and
the finding is to be published promptly
in the Federal Register. If the finding is
that substantial information was
presented, the Service also is required to
commence a review of the status of the
species.

On December 13, 1993, the Service
received a petition dated December 6,
1993, from Dr. Glenn R. Stewart of
California Polytechnic State University,
Pomona, California, requesting the
Service to list the Mohave ground
squirrel (Spermophilus mohavensis) as a
threatened species. The species is a
category 2 candidate (November 15,
1994; 59 FR 58988), which was first
included in this category on September
18, 1985. Category 2 includes taxa for
which sufficient information on
biological vulnerability and threats is

not currently available indicating that
listing as endangered or threatened is
warranted.

The Mohave ground squirrel ranges
throughout the northwest portion of the
Mojave Desert of California. The species
spends about 7 months a year, usually
from August to February, estivating in
burrows. Timing of estivation is
presumably related to sufficient
accumulation of fat reserves
(Bartholomew and Hudson 1960, Ingles
1965, Tomich 1982). Entrance into
estivation may begin from June to
September. In years with abundant food
supplies, adults may enter estivation in
late June and juveniles may enter in late
July. Adults are more likely than
juveniles to enter estivation early
because adults do not need to gain as
much weight as juveniles to survive the
long estivation underground (Gustafson
1993). Males tend to enter estivation
earlier than females because they do not
need to put energy into milk production
and feeding of young before they store
fat (Leitner and Leitner 1992). Mating
occurs soon after emergence from
estivation and a litter of 4-6 young are
born after a gestation period of 28-30
days. Mohave ground squirrels are
generally less active when air
temperatures drop below 88 °F or
exceed 98.1 °F (Bartholomew and
Hudson 1960). The diet consists of
seeds, flowers, forbs, shrubs, grasses,
fungi, and arthropods, although the
species has demonstrated flexibility in
utilizing food items as annual
availabilities change (Recht 1977,
Leitner and Leitner 1992).

Mohave ground squirrels have been
found in all vegetation associations and
up to 5,600 feet in elevation within its
7,600 square mile range (Hoyt 1972,
Gustafson 1993). Gustafson (1993)
reported that Mohave ground squirrels
have been found in Holland’s (1986)
communities of Mohave wash scrub,
desert sink scrub, and desert
greasewood scrub. Nonetheless, the
species appears to prefer large alluvial-
filled valleys and deep, fine-to-medium
textured soils vegetated with creosote
bush scrub, shadscale scrub, or alkali
sink scrub wherever desert pavement is
absent (Aardahl and Roush 1985). The
Mohave ground squirrel rarely is found
in mountainous or rocky terrain, or dry
lake beds, although exceptions have
been recorded (Zembal and Gall 1980,
Wessman 1977).

Excluding mountainous or rocky
areas, and dry lake beds, the Mohave
ground squirrel habitat is distributed
over an estimated 7,200 square miles
(Gustafson 1993). This figure excludes
those plant communities and soil types
in which the species has never been

found. Without precise habitat
information, it is difficult to assess the
severity of habitat loss. In addition,
insufficient data are available on
specific habitat requirements to
precisely delineate the acreage of
Mohave ground squirrel habitat.
Specific information on habitat
requirements would also facilitate the
rating of areas based on habitat quality.

In making a finding as to whether a
petition presents substantial commercial
and scientific information to indicate
the petitioned action may be warranted,
the Service must consider whether the
petition is accompanied by a detailed
narrative justification [50 CFR
§424.14(b)(2)(ii)]. The regulations
require the Service to ““consider whether
such petition * * * [p]rovides
information regarding the status of the
species over all or a significant portion
of its range’” [50 CFR §424.14(b)(2)(iii)],
including current distributional and
threat information. Furthermore, the
Service is required to “consider whether
such petition * * * [i]s accompanied by
appropriate supporting documentation
in the form of bibliographic references,
reprints of pertinent publications,
copies of reports or letters from
authorities, and maps” [50 CFR
§424.14(b)(2)(iv)].

In assessing the substantiality of this
petition, the Service reviewed several
published and unpublished studies,
agency documents, literature syntheses,
commercial data, and field sighting
records. The Service also interviewed
researchers and other persons familiar
with the species’ biology. In addition,
the petitioner was contacted to provide
additional supporting information,
which he was unable to provide. On the
basis of the best scientific and
commercial information available, the
Service finds that the petition did not
provide reliable data, recent or
otherwise, throughout the species’ range
regarding specific habitat requirements,
and population abundance and trends.
Moreover, the petition did not include
any data linking some activities (e.g.,
rural development, off-road vehicle use,
Fort Irwin training) with long-term
absence of the ground squirrel or on the
extent to which these activities may be
degrading habitat. Also, the petitioner
failed to provide convincing data that
grazing by domestic sheep and cattle
adversely affects the habitat of the
Mohave ground squirrel. Finally, the
petition did not include any information
to assess the extent and configuration of
habitat loss due to fragmentation to
determine whether this threatens the
species. Therefore, given the
uncertainties associated with urban
growth and other threats in the Mojave
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Desert, and the lack of credible studies
on the biological status of the species,
the Service finds that the petition did
not present substantial information
indicating that the listing of the Mohave
ground squirrel may be warranted.
Given these data uncertainties, the
Mohave ground squirrel will remain a
species of concern to the Service.

References Cited

A complete list of references used in
the preparation of this finding is
available, upon request, from the
Ventura Field Office (see ADDRESSES
section).

Author

The primary author of this document
is Kate Symonds, Ventura Field Office
(see ADDRESSES section).

Authority

The authority for this action is the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.).

Dated: August 4, 1995.

John G. Rogers,

Acting Director, Fish and Wildlife Service.
[FR Doc. 95-22171 Filed 9-6-95; 8:45 am]
BILLING CODE 4310-55-P

50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; 12-Month Finding for a
Petition to List the Mono Lake Brine
Shrimp as Endangered

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of 12-month petition
finding.

SUMMARY: The Fish and Wildlife Service
(Service) announces a 12-month finding
for a petition to list the Mono Lake brine
shrimp (Artemia monica) under the
Endangered Species Act of 1973, as
amended (Act). This aquatic crustacean
occurs only in Mono Lake, Mono
County, California. A recent decision by
the California State Water Resources
Control Board to revise the water rights
of the City of Los Angeles in the Mono
Basin has apparently removed the threat
of habitat degradation to the Mono Lake
brine shrimp. As a result of the
protections offered by this decision, the
Service finds that the Mono Lake brine
shrimp does not meet the definition of
an endangered or a threatened species at
the present time.

DATES: The finding announced in this
document was made on July 24, 1995.
Comments from all interested parties
will be accepted until further notice.

ADDRESSES: Data, information,
comments, or questions concerning this
petition should be sent to the U.S. Fish
and Wildlife Service, Field Supervisor,
Ventura Field Office, 2493 Portola Road,
Suite B, Ventura, California 93003.

FOR FURTHER INFORMATION CONTACT:
Cathy R. Brown (see ADDRESSES section)
telephone 805-644-1766; facsimile 805/
644-3958.

SUPPLEMENTARY INFORMATION:

Background

Section 4(b)(3)(B) of the Endangered
Species Act of 1973, as amended (16
U.S.C. 1531 et seq.), requires that for
any petition to revise the Lists of
Endangered and Threatened Wildlife
and Plants that contains substantial
scientific and commercial information a
finding be made within 12 months of
the date of receipt of the petition on
whether the petitioned action is: (a) not
warranted, (b) warranted, or (c)
warranted but precluded from
immediate proposal by other pending
proposals. Such 12-month findings are
to be published promptly in the Federal
Register.

In a petition dated June 16, 1987, and
received by the Service on June 19,
1987, the Service was requested by Dr.
Dennis D. Murphy, of the Center for
Conservation Biology, Stanford
University, to list the Mono Lake brine
shrimp as an endangered species. The
petition cited threats to this species that
would result from increasing salinity
caused by continued water diversions
from the streams tributary to Mono
Lake. The Service’s 90-day finding, that
substantial information existed
indicating that the petitioned action
may be warranted, was published in the
Federal Register on August 19, 1988 (53
FR 31721). A status review was initiated
at that time. A timely finding on the
subject petition was precluded by
higher priority listing actions until the
present time.

The Mono Lake brine shrimp is a
species of fairy shrimp found only in
Mono Lake, Mono County, located east
of the Sierra Nevada Mountain Range in
northeastern California. It is a
branchiopod crustacean in the order
Anostraca whose members have stalked
compound eyes. It is characterized by
an elongated body trunk of 20 or more
segments, and the absence of a carapace.

Mono Lake may be the second oldest
continuously existing lake in North
America with an estimated age ranging
from 500,000 to one million years
(Vorster 1985). It is a terminal lake, that
is, a closed system with no outlet flows.
Lake level is maintained by five
principal inflowing streams that

originate in the Sierra Nevada mountain
range from meltwater of the previous
winter’s snowpack. When the net inflow
is less than the net evaporation, salinity
concentrations increase as the lake’s
surface elevation declines. Beginning in
1941, the City of Los Angeles
Department of Water and Power (Los
Angeles) diverted water from four of the
five streams flowing into Mono Lake for
its municipal and domestic use. The
water exports have caused a decline of
14 meters (m) (45 feet (ft)) in lake
surface elevation and a 100 percent
increase in lake salinity (Dana and Lenz
1986). Mono Lake surface elevation was
about 1,956 m (6,417 ft) above mean sea
level and the water salinity was about
48 grams per liter (parts per thousand
(ppt)) before water exports began in
1941 (Vorster 1985, Botkin et al. 1988).
Currently, the lake surface elevation is
about 1,943 m (6,375 ft) with a salinity
of 100 ppt (M. Davis, Mono Lake
Committee, pers. comm., 1994).

High salinities deleteriously affect
Mono Lake brine shrimp reproduction.
In addition, female age at reproduction
increases significantly, and the number
of ovoviviparous broods per year and
brood size decrease significantly as
salinity increases from 76 ppt to 118 ppt
(Dana and Lenz 1986). Some of these
negative effects on adult Mono Lake
brine shrimp fecundity occur at present
lake salinities. At the current salinity of
about 100 ppt, about 50 percent of Mono
Lake brine shrimp cysts do not hatch
(Dana and Lenz 1986).

In September 1994, the California
State Water Resources Control Board
issued Water Rights Decision #1631,
revising Los Angeles’s water rights to
provide greater protection to public
trust values of Mono Lake. The State
Board’s decision establishes an average
lake level of 1,948 m (6,392 ft), with an
estimated salinity of 69 ppt. These
conditions are expected to be beneficial
to brine shrimp reproduction and
should provide adequate protection for
the long-term viability of the Mono Lake
brine shrimp.

On the basis of the best available
scientific and commercial information,
the Service finds that listing the Mono
Lake brine shrimp is not warranted
because the taxon is not in danger of
extinction or likely to become so in the
foreseeable future. The Service will
reclassify the Mono Lake brine shrimp
as a category 3C candidate for listing
and will continue to monitor its status.
Category 3C candidates are those taxa
that have proven to be more abundant
or widespread than previously believed
and/or those that are not subject to any
identifiable threat. If information
becomes available indicating that the
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Mono Lake brine shrimp is threatened
with extinction, the Service would
reevaluate this decision.

References

A complete list of references used in
the preparation of this finding is
available upon request from the Ventura
Field Office (see ADDRESSES section).

Author

The primary author of this document
is Cathy R. Brown, Ventura Field Office
(see ADDRESSES section).

Authority

The authority for this action is the
Endangered Species Act (16 U.S.C. 1531
et seq.)

Dated: July 24, 1995.

John G. Rogers,

Acting Director, Fish and Wildlife Service.
[FR Doc. 95-22173 Filed 9-6-95; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 672 and 675
[1.D. 083095A]

Groundfish of the Gulf of Alaska;
Groundfish Fishery of the Bering Sea
and Aleutian Islands Area; Extension
of Allocations to Inshore and Offshore
Components

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of availability of fishery
management plan amendments; request
for comments.

SUMMARY: The North Pacific Fishery
Management Council (Council) has
submitted Amendment 38 to the Fishery
Management Plan (FMP) for the
Groundfish Fishery to the Bering Sea

and Aleutian Islands Area and
Amendment 40 of the FMP for
Groundfish of the Gulf of Alaska. These
amendments would extend through
December 31, 1998, the authority to
allocate pollock and Pacific cod for
processing by the inshore and offshore
components of the industry and
continue the Western Alaska
Community Development Quota (CDQ)
program. This action is necessary to
continue for an additional 3-year period
the allocations of pollock and Pacific
cod for processing by inshore and
offshore components, as well as the
CDQ program. The Council intends
these amendments to promote
management and conservation of
groundfish, enhance stability in the
fisheries, and further the goals and
objectives contained in the FMPs that
govern these fisheries. Comments are
requested from the public. Copies of the
proposed FMP amendments may be
obtained from the Council (see
ADDRESSES).

DATES: Comments on the proposed
amendments must be submitted by
October 30,1995.

ADDRESSES: Comments on the proposed
FMP amendments must be submitted to
Ronald J. Berg, Chief, Fisheries
Management Division, Alaska Region,
NMFS, 709 West 9th Street, Juneau, AK
99801, or P.O. Box 21668, Juneau, AK
99802-1668, Attention: Lori J. Gravel.
Copies of the proposed amendments
and the Environmental Assessment/
Regulatory Impact Review/Initial
Regulatory Flexibility Analysis prepared
for the amendments may be obtained
from the North Pacific Fishery
Management Council, P.O. Box 103136,
Anchorage, AK 99510.

FOR FURTHER INFORMATION CONTACT: Jay
Ginter, 907-586—7228.

SUPPLEMENTARY INFORMATION: The
Magnuson Fishery Conservation and
Management Act (Magnuson Act)
requires that each Regional Fishery
Management Council submit any fishery
management plan or plan amendment it
prepares to NMFS for review and

approval, disapproval, or partial
disapproval. The Magnuson Act also
requires that NMFS, upon reviewing the
plan or amendment, immediately
publish a notice that the plan or
amendment is available for public
review and comment. NMFS will
consider the public comments received
during the comment period in
determining whether to approve the
amendment.

Proposed Amendments 38 and 40
would extend through 1998 the
provisions of Amendment 18 to the
FMP for the Groundfish Fishery of the
Bering Sea and Aleutian Islands Area
and Amendment 23 to the FMP for
Groundfish of the Gulf of Alaska.
Amendments 18 and 23 are scheduled
to expire at the end of 1995. The
Council voted unanimously at its June
1995 meeting to extend the provisions
of the expiring Amendments 18 and 23
through December 31, 1998, under
Amendments 38 and 40. The only
significant change would be to move the
western border of the Catcher Vessel
Operational Area 30 minutes longitude
to the east, from 168°00’ to 167°30" W.
long. The intent of the Council is to
promote management and conservation
of groundfish, enhance stability in the
fisheries, and further the goals and
objectives contained in the FMPs that
govern these fisheries during the period
of time the Council is developing its
comprehensive plan for improving the
Alaska groundfish and crab fisheries.

NMFS will consider the public
comments received during the comment
period in determining whether to
approve the proposed amendments. The
proposed regulations are scheduled to
be published within 15 days of this
document’s publication.

Dated: August 30, 1995.

Richard H. Schaefer,

Director, Office of Fisheries Conservation and
Management, National Marine Fisheries
Service.

[FR Doc. 95-22081 Filed 8-31-95; 4:34 pm]

BILLING CODE 3510-22-F
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 95-067-1]

Receipt of Petition for Determination of
Nonregulated Status for Genetically
Engineered Corn

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice.

SUMMARY: We are advising the public
that the Animal and Plant Health
Inspection Service has received a
petition from the Northrup King
Company seeking a determination of
nonregulated status for a corn line
designated as Bt11 that has been
genetically engineered for insect
resistance. The petition has been
submitted in accordance with our
regulations concerning the introduction
of certain genetically engineered
organisms and products. In accordance
with those regulations, we are soliciting
public comments on whether this corn
line presents a plant pest risk.

DATES: Written comments must be
received on or before November 6, 1995.

ADDRESSES: Please send an original and
three copies of your comments to
Docket No. 95-067-1, Regulatory
Analysis and Development, PPD,
APHIS, Suite 3C03, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comments refer to
Docket No. 95-067-1. A copy of the
petition and any comments received
may be inspected at USDA, room 1141,
South Building, 14th Street and
Independence Avenue SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays. Persons wishing access
to that room to inspect the petition or
comments are asked to call in advance
of visiting at (202) 690-2817.

FOR FURTHER INFORMATION CONTACT: Dr.
Subhash Gupta, Biotechnologist,
Biotechnology Permits, BBEP, APHIS,
Suite 5B05, 4700 River Road Unit 147,
Riverdale, MD 20737-1237; (301) 734—
7612. To obtain a copy of the petition,
contact Ms. Kay Peterson at (301) 734—
7612.

SUPPLEMENTARY INFORMATION: The
regulations in 7 CFR part 340,
“Introduction of Organisms and
Products Altered or Produced Through
Genetic Engineering Which Are Plant
Pests or Which There Is Reason to
Believe Are Plant Pests,” regulate,
among other things, the introduction
(importation, interstate movement, or
release into the environment) of
organisms and products altered or
produced through genetic engineering
that are plant pests or that there is
reason to believe are plant pests. Such
genetically engineered organisms and
products are considered “‘regulated
articles.”

The regulations in § 340.6(a) provide
that any person may submit a petition
to the Animal and Plant Health
Inspection Service (APHIS) seeking a
determination that an article should not
be regulated under 7 CFR part 340.
Paragraphs (b) and (c) of §340.6
describe the form that a petition for a
determination of nonregulated status
must take and the information that must
be included in the petition.

On July 14, 1995, APHIS received a
petition (APHIS Petition No. 95-195—
01p) from the Northrup King Company
(Northrup King) of Golden Valley, MN,
requesting a determination of
nonregulated status under 7 CFR part
340 for an insect resistant corn line
designated as Bt11. The Northrup King
petition states that the subject corn line
should not be regulated by APHIS
because it does not present a plant pest
risk.

As described in the petition, corn line
Bt11 has been genetically engineered to
contain the crylA(b) gene from Bacillus
thuringiensis subsp. kurstaki (Btk),
which expresses a delta-endotoxin
insecticidal protein known to be
effective against certain lepidopteran
insects, including European corn borer.
Corn line Bt11 also contains the pat
gene isolated from Streptomyces
viridochromogenes that encodes a
phosphinothricin-N-acetyl transferase
(PAT) enzyme. When introduced into a
plant cell, the PAT enzyme inactivates

the herbicide glufosinate and is used in
corn line Bt11 as a selective marker.
Expression of the introduced genes is
controlled by the 35S promoter derived
from the plant pathogen cauliflower
mosaic virus and a NOS terminator
derived from the nopaline synthase gene
of Agrobacterium tumefaciens.

Corn line Bt11 is currently considered
a regulated article under the regulations
in 7 CFR part 340 because it contains
gene sequences derived from plant
pathogenic sources. The subject corn
line has been evaluated in field trials
conducted since 1992 under permits or
notifications issued by APHIS, and
since 1993, field trials have also been
conducted under an experimental use
permit issued by the Environmental
Protection Agency (EPA). In the process
of reviewing the applications for field
trials of the subject corn, APHIS
determined that the vectors and other
elements were disarmed and that the
trials would not present a risk of plant
pest introduction or dissemination.

In the Federal Plant Pest Act, as
amended (7 U.S.C. 150aa et seq.), “plant
pest” is defined as “any living stage of:
Any insects, mites, nematodes, slugs,
snails, protozoa, or other invertebrate
animals, bacteria, fungi, other parasitic
plants or reproductive parts thereof,
viruses, or any organisms similar to or
allied with any of the foregoing, or any
infectious substances, which can
directly or indirectly injure or cause
disease or damage in any plants or parts
thereof, or any processed, manufactured
or other products of plants.” APHIS
views this definition very broadly. The
definition covers direct or indirect
injury, disease, or damage not just to
agricultural crops, but also to plants in
general, for example, native species, as
well as to organisms that may be
beneficial to plants, for example,
honeybees, rhizobia, etc.

This genetically engineered corn line
is also currently subject to regulation by
other agencies. The EPA is responsible
for the regulation of pesticides under
the Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA), as amended (7
U.S.C. 136 et seq.). FIFRA requires that
all pesticides, including insecticides, be
registered prior to distribution or sale,
unless exempt by EPA regulation.

Under the Federal Food, Drug, and
Cosmetic Act (FFDCA) (21 U.S.C. 301 et
seq.), pesticides added to raw
agricultural commodities generally are
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considered to be unsafe unless a
tolerance or exemption from tolerance
has been established. Foods containing
unsafe pesticides are deemed to be
adulterated. Residue tolerances for
pesticides are established by EPA under
the FFDCA,; the Food and Drug
Administration (FDA) enforces the
tolerances set by EPA.

The FDA published a statement of
policy on foods derived from new plant
varieties in the Federal Register on May
29,1992 (57 FR 22984-23005). The FDA
statement of policy includes a
discussion of the FDA’s authority for
ensuring food safety under the FFDCA,
and provides guidance to industry on
the scientific considerations associated
with the development of foods derived
from new plant varieties, including
those plants developed through the
techniques of genetic engineering.

In accordance with § 340.6(d) of the
regulations, we are publishing this
notice to inform the public that APHIS
will accept written comments regarding
the Petition for Determination of
Nonregulated Status from any interested
person for a period of 60 days from the
date of this notice. The petition and any
comments received are available for
public review, and copies of the petition
may be ordered (see the ADDRESSES
section of this notice).

After the comment period closes,
APHIS will review the data submitted
by the petitioner, all written comments
received during the comment period,
and any other relevant information.
Based on the available information,
APHIS will furnish a response to the
petitioner, either approving the petition
in whole or in part, or denying the
petition. APHIS will then publish a
notice in the Federal Register
announcing the regulatory status of
Northrup King’s corn line Bt11 and the
availability of APHIS’ written decision.

Authority: 7 U.S.C. 150aa—150jj, 151-167,
and 1622n; 31 U.S.C. 9701; 7 CFR 2.17, 2.51,
and 371.2(c).

Done in Washington, DC, this 30th day of
August 1995.

Terry L. Medley,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 95-22129 Filed 9-6-95; 8:45 am]

BILLING CODE 3410-34-P

Grain Inspection, Packers and
Stockyards Administration

Proposed Posting of Stockyards

The Grain Inspection, Packers and
Stockyards Administration, United

States Department of Agriculture, has
information that the livestock markets
named below are stockyards as defined
in Section 302 of the Packers and
Stockyards Act (7 U.S.C. 202), and
should be made subject to the
provisions of the Packers and
Stockyards Act, 1921, as amended (7
U.S.C. 181 et seq.).

AL-188—Centre Livestock Market, Inc.
Centre, Alabama

GA-215—Calhoun Stockyard Highway
53, Inc. Calhoun, Georgia

MS-168—S & S Sales Mantachie,
Mississippi

OR-126—Mlike’s Livestock Auction
Eagle Point, Oregon

SC-152—L & H Auction Seneca, South
Carolina

Pursuant to the authority under
Section 302 of the Packers and
Stockyards Act, notice is hereby given
that it is proposed to designate the
stockyards named above as posted
stockyards subject to the provisions of
said Act.

Any person who wishes to submit
written data, views or arguments
concerning the proposed designation
may do so by filing them with the
Director, Livestock Marketing Division,
Grain Inspection, Packers and
Stockyards Administration, Room
3408—South Building, U.S. Department
of Agriculture, Washington, DC 20250
by September 14, 1995. All written
submissions made pursuant to this
notice will be made available for public
inspection in the office of the Director
of the Livestock Marketing Division
during normal business hours.

Done at Washington, DC, this 30th day of
August 1995.
Daniel L. Van Ackeren,
Director, Livestock Marketing Division.
[FR Doc. 95-22111 Filed 9-6-95; 8:45 am]
BILLING CODE 3410-KD-P

Posting of Stockyards

Pursuant to the authority provided
under Section 302 of the Packers and
Stockyards Act (7 U.S.C. 202), it was
ascertained that the livestock markets
named below are stockyards as defined
by Section 302(a). Notice was given to
the stockyard owners and to the public
as required by Section 302(b), by
posting notices at the stockyards on the
dates specified below, that the
stockyards are subject to the provisions
of the Packers and Stockyards Act, 1921,
as amended (7 U.S.C. 181 et seq.).

Facility No., name, and lo-

cation of stockyard Date of posting

IL-174 Reel Livestock July 13, 1995.
Center, Inc., Congerville,
lllinois.

MI-149 Rosebush Sale July 27, 1995.
Barn, Rosebush, Michi-
gan.

MS-167 Sebastopol Live- | July 13, 1995.

stock Association, Inc.,
Sebastopol, Mississippi..

NC-168 Lyman Live-
stock, Chinquapin, North
Carolina..

OK-211 Prague Live-
stock Auction LLC,
Prague, Oklahoma..

PA-157 Smoketown
Quality Dairy Sales Co.,
Lancaster, Pennsylvania..

August 5, 1995.

August 4, 1995.

July 6, 1995.

Done at Washington, DC, this 30th day of
August 1995.

Daniel L. Van Ackeren,

Director, Livestock Marketing Division,
Packers and Stockyards Programs.

[FR Doc. 95-22122 Filed 9-6-95; 8:45 am]
BILLING CODE 3410-KD-P

COMMISSION ON CIVIL RIGHTS

Membership of the USCCR
Performance Review Board

AGENCY: U.S. Commission on Civil
Rights.

ACTION: Notice of membership of the
USCCR Performance Review Board.

SUMMARY: This notice announces the
appointment of the Performance Review
Board (PRB) of the United States
Commission on Civil Rights. Publication
of PRB membership is required by 5
U.S.C. 4314(c)(4).

The PRB provides fair and impartial
review of the U.S. Commission on Civil
Rights Senior Executive Service
performance appraisals and makes
recommendations regarding
performance ratings and performance
awards to the Staff Director, U.S.
Commission on Civil Rights for the FY
1995 rating year.

FOR FURTHER INFORMATION CONTACT:

Mr. George Harbison, Personnel
Division, U.S. Commission on Civil
Rights, 624 Ninth Street, NW.,
Washington DC 20425, (202) 376—8356.

Members

—Annie Blackwell, Director, Division of
Policy, Planning and Program
Development, Office of Federal
Contract Compliance Programs,
Employment Standards
Administration, U.S. Department of
Labor;
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—Donald Tendick, Deputy Executive
Director, Commodity Futures Trading
Commission; and

—~Paula Lettice, Director, Office of
Budget and Program Execution, Office
of Budget and Planning, U.S.
Department of State.

Dated: September 1, 1995.

Miguel A. Sapp,

Acting Solicitor.

[FR Doc. 95-22212 Filed 9-6-95; 8:45 am]

BILLING CODE 6335-01-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Evaluation of National Estuarine
Research Reserves

AGENCY: Office of Ocean and Coastal
Resource Management, National Ocean
Service, National Oceanic and
Atmospheric Administration (NOAA),
DOC.

ACTION: Notice of intent to evaluate.

SUMMARY: The NOAA Office of Ocean
and Coastal Resource Management
(OCRM) announces its intent to evaluate
the performance of Elkhorn Slough
(CA), Hudson River (NY), ACE Basin
(SC), and Tijuana River (CA) National
Estuarine Research Reserve Programs.

These evaluations will be conducted
pursuant to sections 312 and 315 of the
Coastal Zone Management Act of 1972
(CZMA), as amended. The CZMA
requires a continuing review of the
performance of states with respect to
Reserve management. Evaluation of
National Estuarine Research Reserves
requires findings concerning the extent
to which a state has met the national
objectives, adhered to its Reserve
Management Plan approved by the
Secretary of Commerce, and adhered to
the terms of financial assistance awards
funded under the CZMA. The
evaluations will include a site visit,
consideration of public comments, and
consultations with interested Federal,
State, and local agencies and members
of the public. Public meetings are held
as part of the site visits.

Notice is hereby given of the dates of
the site visits for the listed evaluations,
and the dates, local times, and locations
of public meetings during the site visits.

The Elkhorn Slough National
Estuarine Research Reserve, California
site visit will be from November 13-17,
1995. A public meeting will be held on
Wednesday, November 15, 1995, at 7:00
P.M., at the Elkhorn Slough Visitor
Center, 1700 Elkhorn Road, Watsonville,
CA 95076.

The Hudson River National Estuarine
Research Reserve, New York site visit
will be from November 13-17, 1995. A
public meeting will be held on
Thursday, November 16, 1995, at 7:00
P.M., at the New York State Department
of Environmental Conservation Region 3
Office in New Paltz, NY.

The ACE Basin National Estuarine
Research Reserve, South Carolina site
visit will be from November 27 to
December 1, 1995. A public meeting
will be held on Thursday, November 30,
1995, at 7:00 P.M., at the Edisto Island
Town Hall, 2414 Murray Street, Edisto
Beach, SC.

The Tijuana River National Estuarine
Research Reserve, California site visit
will be from December 4-8, 1995. A
public meeting will be held on
Wednesday, December 6, 1995, at 7:00
P.M., at the Reserve Visitors Center, 301
Caspian Way, Imperial Beach,
California.

The States will issue notice of the
public meeting(s) in a local
newspaper(s) at least 45 days prior to
the public meeting(s), and will issue
other timely notices as appropriate.

Copies of the State’s most recent
performance reports, as well as OCRM’s
notifications and supplemental request
letters to the States, are available upon
request from OCRM. Written comments
from interested parties regarding these
Programs are encouraged and will be
accepted until 15 days after the public
meeting. Please direct written comments
to Vickie A. Allin, Chief, Policy
Coordination Division, Office of Ocean
and Coastal Resource Management,
NOS/NOAA, 1305 East-West Highway,
Silver Spring, Maryland 20910. When
the evaluation is completed, OCRM will
place a notice in the Federal Register
announcing the availability of the Final
Evaluation Findings.

FOR FURTHER INFORMATION CONTACT:
Vickie A. Allin, Chief, Policy
Coordination Division, Office of Ocean
and Coastal Resource Management,
NOS/NOAA, 1305 East-West Highway,
Silver Spring, Maryland, 20910, (301)
713-3090, exit. 126.

Federal Domestic Assistance Catalog 11.419

Coastal Zone Management Program
Administration

Dated: August 30, 1995.
W. Stanley Wilson,

Assistant Administrator for Ocean Services
and Coastal Zone.
[FR Doc. 95-22127 Filed 9-6-95; 8:45 am]

BILLING CODE 3510-08-M

[1.D. 082895C]

Mid-Atlantic Fishery Management
Council; Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meetings.

SUMMARY: The Mid-Atlantic Fishery
Management Council and its Surf Clam
and Ocean Quahog Committee, and
Demersal Species Committee jointly
with the Atlantic States Marine
Fisheries Commission’s (ASMFC)
Summer Flounder Board will hold
public meetings.

DATES: The meetings will be held on
September 19-21, 1995.

ADDRESSES: The meetings will be held at
the Radisson Hotel Philadelphia, 500
Stevens Drive, Lester, PA; telephone:
215-521-5900.

Council Address: Mid-Atlantic
Fishery Management Council, 300 S.
New Street, Dover, DE 19901.

FOR FURTHER INFORMATION CONTACT:
David R. Keifer, Executive Director,
Mid-Atlantic Fishery Management
Council; telephone: 302-674-2331.

SUPPLEMENTARY INFORMATION: On
September 19, the Surf Clam and Ocean
Quahog Committee will meet from 10:00
a.m. until noon. The Demersal Species
Committee will meet jointly with the
ASMFC Summer Flounder Board from
1:00 until 5:00 p.m. On September 20,
the Council will meet from 8:00 a.m.
until 4:00 p.m. On September 21, the
Council will meet from 8:00 a.m. until
approximately noon.

The purpose of these meetings is to
review the surf clam and ocean quahog
overfishing definitions and confirm the
1996 quota recommendations, discuss
1996 summer flounder management,
prepare comments on Amendment 7 to
the New England Council’s Multispecies
Plan, take Council action on 1996 quota
recommendations for Atlantic mackerel,
squid, and butterfish, and consider
other fishery management matters.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Joanna Davis at
302-674-2331 at least 5 days prior to
the meeting dates.
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Dated: August 30, 1995.
Richard H. Schaefer,
Director, Office of Fisheries Conservation and
Management, National Marine Fisheries
Service.
[FR Doc. 95-22083 Filed 9-6-95; 8:45 am]
BILLING CODE 3510-22-F

[1.D. 0829958]

Marine Mammals

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Issuance of scientific research
permit no. 976 (P5H)

SUMMARY: Notice is hereby given that Dr.
Donald B. Siniff, University of
Minnesota, 1987 Upper Buford Circle,
St. Paul, MN 55108 has been issued a
permit to take Antarctic seals for
purposes of scientific research.
ADDRESSES: The permit and related
documents are available for review
upon written request or by appointment,
in the following office(s):

Permits Division, Office of Protected
Resources, National Marine Fisheries
Service, 1315 East-West Highway, Room
13130, Silver Spring, MD 20910 (301/
713-2289).

SUPPLEMENTARY INFORMATION: On June
21, 1995, notice was published in the
Federal Register (60 FR 32304) that a
request for a scientific research permit
to take Weddell seals (Leptonychotes
weddelli), crabeater seal (Lobodon
carcinophagus), leopard seal (Hydrurga
leptonyx), Ross seal (Ommatophoca
rossii), southern elephant seal,
(Mirounga leonina), and Antarctic fur
seal (Arctocephalus gazella) had been
submitted by the above-named
individual. The requested permit has
been issued under the authority of the
Marine Mammal Protection Act of 1972,
as amended (16 U.S.C. 1361 et seq.), and
the Regulations Governing the Taking
and Importing of Marine Mammals (50
CFR part 216).

Dated: August 29, 1995.
Ann D. Terbush,
Chief, Permits and Documentation Division,
Office of Protected Resources, National
Marine Fisheries Service.
[FR Doc. 95-22082 Filed 9-6-95; 8:45 am]

BILLING CODE 3510-22-F

Membership of the National Oceanic
and Atmospheric Administration
Performance Review Board

AGENCY: National Oceanic and
Atmospheric Administration (NOAA),
Department of Commerce.

ACTION: Notice of Membership of NOAA
Performance Review Board.

SUMMARY: In accordance with 5 U.S.C.
4314(c)(4), NOAA announces the
appointment of persons to serve as
members of the NOAA Performance
Review Board (PRB). The NOAA PRB is
responsible for reviewing performance
appraisals and ratings of Senior
Executive Service (SES) members and
making written recommendations to the
appointing authority on SES retention
and compensation matters, including
performance-based pay adjustments,
awarding of bonuses and reviewing
recommendations for potential
Presidential Rank Award nominees. The
appointment of these members to the
NOAA PRB will be for periods of 24
months.

EFFECTIVE DATE: The effective date of
service of appointees to the NOAA
Performance Review Board is September
29, 1995.

FOR FURTHER INFORMATION CONTACT:
Rodney E. Markham, Senior Executive
Service Program Manager, Human
Resources Management Office, Office of
Administration, NOAA, 1315 East-West
Highway, Silver Spring, Maryland
20910, (301) 713-0530 (ext. 195).
SUPPLEMENTARY INFORMATION: The
names and position titles of the
members of the NOAA PRB (NOAA
officials unless otherwise identified) are
set forth below:

Carol Beaver: Chief, Aeronautical Charting
Division, National Ocean Service

Hilda Diaz-Soltero: Science and Research
Director, Northwest Region, National
Marine Fisheries Service

David Evans: Senior Scientist, National
Ocean Service

Nancy Foster: Deputy Assistant
Administrator, National Marine Fisheries
Service

Susan B. Fruchter: Counselor to the Under
Secretary for Oceans and Atmosphere

Lois J. Gajdys: Chief, Management and
Budget, National Weather Service

Margaret F. Hayes: Assistant General Counsel
for Fisheries, Office of General Counsel

Walter J. Hussey: Director, Office of Systems
Development National Environmental
Satellite, Data and Information Service

David Jefferson: Chief, Information Systems
Engineering Division (National Institute of
Standards and Technology)

Eugenia Kalnay: Chief, Development
Division, National Weather Service

Richard Kayser: Chief, Thermophysics
Division, Chemical Science and
Technology Laboratory (National Institute
of Standards and Technology)

Katharine W. Kimball: Deputy Assistant
Secretary, Office of the Assistant Secretary

Martha R. Lumpkin: Director, Central Center,
Office of Administration

Ronald D. McPherson: Director, National
Centers for Environmental Prediction,
National Weather Service

George P. Murphy: Chief, Automation
Division, National Weather Service

Ned A. Ostenso: Assistant Administrator,
Office of Oceanic and Atmospheric
Research

James L. Rassmussen: Director,
Environmental Research Laboratories,
Office of Oceanic and Atmospheric
Research

P. Krishna Rao: Director, Office of Research
and Applications, National Environmental
Satellite, Data and Information Service

Kelly C. Sandy: Director, Western Center,
Office of Administration

Alan R. Thomas: Deputy Assistant
Administrator, Office of Oceanic and
Atmospheric Research

Michael F. Tillman: Science and Research
Director, Southwest Region, National
Marine Fisheries Service

Usha S. Varanasi: Science and Research
Director, Northwest Region, National
Marine Fisheries Service

John Williams: Director, Office of Technology
Commercialization (National Institute of
Standards and Technology)

Gregory W. Withee: Deputy Assistant
Administrator, National Environmental
Satellite, Data and Information Service

Helen M. Wood: Director, Office of Satellite
Data Processing and Distribution, National
Environmental Satellite, Data and
Information Service

Sally J. Yozell: Director, Office of Legislative
Affairs

Susan F. Zevin: Deputy Assistant
Administrator for Operations, National
Weather Service

Dated: August 31, 1995.
Diana H. Josephson,
Deputy Under Secretary.
[FR Doc. 95-22137 Filed 9-6-95; 8:45 am]
BILLING CODE 3510-12-P

[1.D. 081895C]

North Pacific Fishery Management
Council; Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of meetings.

SUMMARY: The North Pacific Fishery
Management Council (Council) and its
advisory bodies will meet the week of
September 25, 1995.

DATES: The meetings are scheduled as
follows:

1. Advisory Panel (AP)—September
25 to September 29, 1995, 8:00 a.m. to
5:00 p.m.

2. Scientific and Statistical Committee
(SSC)—September 25 to September 28,
1995, 8:00 a.m. to 5:00 p.m.

3. Council—September 27, 1995, 8:00
a.m., and expected to continue through
October 2, 1995.

ADDRESSES: The AP and SSC will meet
at the Quality Inn, 17001 Pacific
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Highway South, Seattle, WA. The
Council will meet at the Radisson Hotel,
adjacent to the Quality Inn.

Council address: North Pacific
Fishery Management Council, P.O. Box
103136, Anchorage, AK 99510.

FOR FURTHER INFORMATION CONTACT:
North Pacific Fishery Management
Council; telephone: 907-271-2809.
SUPPLEMENTARY INFORMATION: The
agenda for the Council meeting will
include the following subjects:

1. Oath of office to new Council
appointees and election of Chairman
and Vice Chairman of the Council.

2. Reports on domestic fisheries by
the Alaska Department of Fish and
Game and NMFS, enforcement reports
from NMFS and the U.S. Coast Guard,
report on international fishery issues,
and a report on the status of Steller sea
lions.

3. Status report on the Sablefish and
Halibut Individual Fishing Quota (IFQ)
program and review of several proposed
changes to the plan.

4. Observer Oversight Committee
report and review of observer program
fee concerns, including staff report on
proposals to address Council concerns.

5. Review of discussion papers on full
utilization, improved retention and
harvest priority, individual bycatch
guotas, and rock sole seasonal
apportionment.

6. Review of the License Limitation
System to clarify issues and report on
the status of proposed regulations,
review of a work plan for a Bering Sea/
Aleutian Islands (BSAI) pollock IFQ
system, and report on the status of the
moratorium on groundfish and crab
fisheries.

7. Review of Council operations,
including annual cycle for amendment
proposals.

8. Review of pollock Community
Development Quota (CDQ) applications
for 199698, receipt of a status report
from the State of Alaska on adding
Akutan to the CDQ eligibility list, and
consider establishing a CDQ
Implementation Committee.

9. Review of status of stocks for crab
fisheries and set time for a joint meeting
of the Council and Alaska Board of
Fisheries.

10. Status report on Amendment 1 to
the Scallop Fishery Management Plan;
possible emergency action to open
federal waters in early 1996.

11. Review and approval of initial
Gulf of Alaska and Bering Sea/Aleutian
Islands (BSAI) stock assessment and
fishery evaluation reports for 1996, and
approval of initial 1996 groundfish and
bycatch specifications for public review,
including vessel incentive program rate

standards and discard mortality rates for
halibut.

12. Initial review of amendments for
grid sorting of halibut; revisions to the
Pacific ocean perch rebuilding plan,
overfishing definitions and crab
protection closure areas; a forage fish
amendment, rock sole seasonal
apportionments, and inseason flexibility
to move crab prohibited species catch
between BSAI Zones 1 and 2; and
reauthorization of BSAI cod allocation
by gear type.

13. Review of proposals received for
amendments to the groundfish fishery
management plans. Other groundfish
issues to be discussed, time permitting,
include: A report on a trawl mesh
experiment, a NMFS report on
frameworking inseason micro-
management measures, and review of a
draft proposed rule to require scale
weight measurements of catch in the
pollock fishery.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Helen Allen, 907—
271-2809, at least 5 working days prior
to the meeting date.

Dated: August 30, 1995.
Richard H. Schaefer,

Director, Office of Fisheries Conservation and
Management, National Marine Fisheries
Service.

[FR Doc. 95-22091 Filed 9-6-95; 8:45 am]

BILLING CODE 3510-22-F

[1.D. 082495B]

Pacific Fishery Management Council;
Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meeting.

SUMMARY: The Pacific Fishery
Management Council’s Northern Habitat
Panel will hold a public meeting.

DATES: The meeting will be held on
September 14, beginning at 10:00 a.m.

ADDRESSES: The meeting will be held at
the Natural Resource Building, 1111
Washington Street, SE, Room 571,
Olympia, WA.

Council address: Pacific Fishery
Management Council, 2130 SW Fifth
Avenue, Suite 224, Portland, OR 97201.
FOR FURTHER INFORMATION CONTACT: John
Coon, Fishery Management Coordinator
(Salmon); telephone: (503) 326-6352.

SUPPLEMENTARY INFORMATION: The
purpose of this meeting is to discuss
and act on regional habitat issues which
merit consideration at this time.

Special Accommodations

The meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to
Amanda Bennett at (503) 326—-6352 at
least 5 days prior to the meeting date.

Dated: August 30, 1995.

Richard H. Schaefer,

Director, Office of Fisheries Conservation and
Management, National Marine Fisheries
Service.

[FR Doc. 95-22090 Filed 9-6-95; 8:45 am]

BILLING CODE 3510-22-F

[1.D. 083095D)]

Marine Mammals and Endangered
Species; Permits

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Issuance of scientific research
permit no. 974 (P368F).

SUMMARY: Notice is hereby given that
Mr. James Harvey, Assistant Professor,
Moss Landing Marine Laboratories, P.O.
Box 450, Moss Landing, CA 95039, has
been issued a permit to take harbor seals
for purposes of scientific research.

ADDRESSES: The permit and related
documents are available for review
upon written request or by appointment
in the following offices:

Permits Division, Office of Protected
Resources, NMFS, 1315 East-West
Highway, Room 13130, Silver Spring,
MD 20910 (301/713-2289); and

Director, Southwest Region, NMFS,
501 W. Ocean Blvd., Long Beach, CA
90802-4213 (310/980-4001).

FOR FURTHER INFORMATION CONTACT: Gary
Barone (301/713-2289).

SUPPLEMENTARY INFORMATION: On June
21, 1995, notice was published in the
Federal Register that an application had
been filed by the above-named
individual. The requested permit has
been issued, under the authority of the
Marine Mammal Protection Act of 1972
(MMPA) as amended (16 U.S.C. 1361 et
seq.), and the Regulations Governing the
Taking and Importing of Marine
Mammals (50 CFR part 216).
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Dated: August 29, 1995.
Ann D. Terbush,
Chief, Permits & Documentation Division,
Office of Protected Resources, National
Marine Fisheries Service.
[FR Doc. 95-22190 Filed 9-6-95; 8:45 am]
BILLING CODE 3510-22-F

CORPORATION FOR NATIONAL AND
COMMUNITY SERVICE

Availability of Funds for Governor’s
Innovative Programs, National
Nonprofit Demonstration Programs,
and Disability Demonstration
Programs

AGENCY: Corporation for National and
Community Service.

ACTION: Notice of availability of funds.

SUMMARY: The Corporation for National
and Community Service (the
Corporation) announces the availability
of up to $3,000,000 for Governor’s
Innovative Programs and National
Nonprofit Demonstration Programs. The
Corporation also announces the
availability of up to $2,000,000 for
AmeriCorps* Disability Demonstration
Programs. This program should
demonstrate ways to recruit and
integrate individuals with disabilities in
all aspects of AmeriCorps* programs.
Under the National Nonprofit and
Disability Demonstration Programs,
organizations and qualified agencies can
apply for grants to operate AmeriCorps*
programs. Governors may apply for
grants to operate AmeriCorps* or other
innovative programs that engage
Americans in community service to
meet critical needs. The Corporation
expects to make up to 20 grants. The
grant size will vary by circumstance,
program scope, and need. The
Corporation does not anticipate making
operating grants in excess of $300,000.
This program is subject to the
availability of funds.

DATES: Application materials will be
available beginning on September 6,
1995. Deadline for submission of
applications for the Governor’s
Demonstration Programs is November 7,
1995. Deadline for submission of
applications for National Nonprofit
Demonstration Programs is October 24,
1995. Deadline for the Disability
Demonstration Programs is October 31,
1995. Applications for all three
programs must be received at the
Corporation by 3:30 p.m. Eastern Time,
on the specified due date indicated for
each program.

ADDRESSES: Applications must be
submitted to: Corporation for National
Service, 1201 New York Avenue NW,

Washington, DC. 20525, Attention:
Margaret Rosenberry. Applications may
not be submitted by facsimile. This
notice may be requested in an
alternative format for the visually
impaired by calling 202—606-5000, ext.
260.

FOR FURTHER INFORMATION CONTACT: To
obtain application materials, contact the
Corporation in writing or via facsimile
at (202) 565-2786, Attention: Margaret
Rosenberry. For further information,
contact Margaret Rosenberry, Director of
Planning and Program Development, at
(202) 606-5000, ext. 154.

SUPPLEMENTARY INFORMATION:
Background

The Corporation is a federal
government corporation that engages
Americans of all ages and backgrounds
in community-based service. Through
their service, participants have direct
and demonstrable impact on the
nation’s education, public safety,
human, and environmental needs. In
doing so, the Corporation fosters civic
responsibility, strengthens the ties that
bind us together as a people, and
provides educational opportunity for
those who make a substantial
commitment to service. Pursuant to the
National and Community Service Act of
1990, as amended, the Corporation
““may undertake activitiesto * * *
support innovative and model
programs.” 42 U.S.C. Sec. 12653(b).

Through these programs, the
Corporation hopes to learn how it can
provide more flexibility in program
models and requirements without
compromising program quality and
without losing our emphasis on “getting
things done,” strengthening
communities, and developing
participants. In general, the Corporation
is accepting applications from national
nonprofits, governors and state
commissions, AmeriCorps* programs,
and organizations working with persons
with disabilities. The programs funded
under these grants should encourage
innovation, expand the universe of
service models, and support service
programs in a variety of settings.

Period of Support

Grants are made on an annual basis.
Grantees may apply for second year
support under AmeriCorps* or Subtitle
H if funding is available. Renewal
funding is not guaranteed and will be
based on quality, successful
performance, and availability of funds.

Eligible Applicants

For the Governor’s Innovative
Programs, the state commission on

national service will serve as the legal
applicant, and the governor may
designate other state and/or local
agencies or offices as partners in the
effort. Although the commission serves
as the grantee, the programs may not be
operated by the commission itself.
Instead, the programs must be operated
by appropriate state or local government
agencies, and nonprofit organizations,
institutions of higher education, or
Indian tribes. A letter from the governor
which demonstrates support for the
program both financially and
programmatically is required for this
application.

For National Nonprofit Demonstration
Programs, only national nonprofit
organizations that represent networks of
youth or senior citizen-serving
organizations, or those that promote and
provide technical assistance to
volunteer programs and networks are
eligible to apply. The national nonprofit
organization may apply to operate a
demonstration in one, two or three sites.
The term “‘national nonprofit” means
any nonprofit organization whose
mission, membership, activities, or
constituencies are national in scope.

Existing AmeriCorps* State grantees
funded, in part or in whole, as a
competitive program (rather than with
funds solely from the state formula) and
their operating or project sites, state
commissions, AmeriCorps* National
grantees and their operating or project
sites, Learn & Serve America
Demonstration Programs that have
AmeriCorps* Members, and
organizations that work with the
disability community and can provide
technical assistance to AmeriCorps*
programs, are eligible to apply for the
Disability Demonstration Programs. If an
applicant is working with existing
AmeriCorps* program(s), a letter from
the program(s) which demonstrates
support and participation is required.
Those AmeriCorps* State grantees that
do not know whether they are
competitive or formula programs should
contact their state commission. The
ineligibility of AmeriCorps* State
grantees funded from the state formula
to apply for Disability Demonstration
Programs is pursuant to 42 U.S.C.
§12581(d)(5)(B).

Program Preferences and Priorities

The Corporation is seeking
demonstration programs that enhance
existing programming at the state and
local level, and will provide new
knowledge about effective service
programming and its impact on schools,
communities, Members/participants and
institutions. Therefore, particular
emphasis will be placed on programs
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that can do one or more of the
following:

1. Demonstrate new ways to link
private businesses, foundations, and the
public sector in joint service initiatives;

2. Enhance existing efforts and forge
new partnerships with volunteer and
community service programs;

3. Involve AmeriCorps™* in recruiting,
training, and supervising volunteers
who receive no stipends;

4. Demonstrate ways to recruit and
include persons with disabilities in all
aspects of participation as AmeriCorps*
Members;

5. Join youth and adults over age 55
to serve their communities together;

6. Operate in rural areas; and/or

7. Involve school-age youth in
summer and school-year service-
learning activities.

The specific priorities differ for each
of the three Demonstration Program
categories. The Corporation encourages
applicants to develop focused programs
and not to design programs to meet
multiple priorities. Those applying for
funds under the National Nonprofit
Demonstration Program must meet
community needs in the following
areas:

1. Public Safety—especially violence
against women and community
policing;

2. Early Childhood Development—
especially in health, school readiness,
child care, parenting and needs of
children ages 0-6;

3. Teen Pregnancy Prevention; or

4. After-school and Summer
Childcare.

Under Governor’s Innovative Programs,
applicants may choose to meet needs
identified by the governor or by the state
commission on national and community
service. Disability Demonstration
Programs must meet the priorities
established by the AmeriCorps*
programs with which they will work
and may add independent living to
service activities.

Match Requirements

There are three basic requirements
concerning program funding for all
Demonstration Programs.

1. The Corporation share of the total
cost of the program may not exceed
80%. The applicant may choose in
which specific areas of the budget the
20% match will be made.

2. Each grantee must provide for its
share of the cost of carrying out a
funded program through a payment in
non-federal cash and in-kind, and may
provide for such share through state and
local sources. At least 10% of the match
must be cash.

3. The recipient of a grant may speed
no more than 5% of the total grant funds
on administrative costs. Additional
administrative costs may be covered in
the match.

Overview of Application Requirements

Application requirements will be set
forth in detail in the application
materials. Generally, all programs must
comply with all applicable OMB
circulars for grant management and with
federal laws and regulations, including
the supplementation, nonduplication
and nondisplacement provisions set
forth in 45 CFR 2506.2. Nonprofit
organizations must comply with the
independent audit requirements of OMB
Circular A-133. The Corporation will
provide copies of OMB circulars to
applicants that do not have access to
such materials.

Each applicant must submit one
original and six (6) copies of the
application package. The application
must include all the forms and
components listed in the instructions
for the application. Applications must
not exceed the page limitations
specified for each section. Only 10
pages of appendices will be accepted
(this includes annual reports, letters of
support, and any supplementary
material not specifically requested in
the application.) Applications must be
received at the Corporation by the
relevant deadline date. Facsimiles will
not be accepted.

Application Review

The Corporation is looking for high
quality programs that are innovative and
have the potential to be replicated.
Applications are evaluated through a
multi-stage process that includes
reviews by peers and the Corporation
staff. Decisions on semi-finalists will be
made by the Corporation leadership,
and semi-finalists may be asked to
supply additional information and an
implementation plan before final
decisions are made. In addition, the
Corporation may bring semi-finalists in
for interviews. During the peer review
process, the applications will be
evaluated on the criteria listed below:

(1) Program Concept and Design
(40%)

(2) Organizational Capacity (30%o)

(3) Innovation and Ability to Advance
the Field (20%)

(4) Cost-Effectiveness (10%0).

In addition to the priorities set by the
Corporation, the Corporation staff will,
during the staff review process, also take
into consideration diversity of
geographic distribution and program
model diversity in making its funding
recommendations.

Dated: September 1, 1995.
Terry Russell,

General Counsel, Corporation for National
and Community Service.

[FR Doc. 95-22197 Filed 9-6-95; 8:45 am]
BILLING CODE 6050-28-M

DEPARTMENT OF DEFENSE
Office of the Secretary of Defense

Meeting of the DOD Advisory Group on
Electron Devices

AGENCY: Department of Defense,
Advisory Group on Electron Devices.
ACTION: Notice.

SUMMARY: Working Group A (Microwave
Devices) of the DoD Advisory Group on
Electron Devices (AGED) announces a
closed session meeting.

DATES: The meeting will be held at
0900, Monday, 11 September 1995.
ADDRESSES: The meeting will be held at
Palisades Institute for Research
Services, Inc., 1745 Jefferson Davis
Highway, Crystal Square Four, suite
500, Arlington, Virginia.

FOR FURTHER INFORMATION CONTACT:
Walter Gelnovatch, AGED Secretariat,
1745 Jefferson Davis Highway, Crystal
Square Four, suite 500, Arlington,
Virginia 22202.

SUPPLEMENTARY INFORMATION: The
mission of the Advisory Group is to
provide advice to the Under Secretary of
Defense for Acquisition and
Technology, to the Director of Defense
Research and Engineering (DDR&E), and
through the DDR&E to the Director,
Advanced Research Projects Agency
(ARPA) and the Military Departments in
planning and managing an effective and
economical research and development
program in the area of electron devices.

The Working Group A meeting will be
limited to review of research and
development programs which the
Military Departments propose to initiate
with industry, universities or in their
laboratories. This microwave device
area includes programs on
developments and research related to
microwave tubes, solid state microwave
devices, electronic warfare devices,
millimeter wave devices, and passive
devices. The review will include details
of classified defense programs
throughout.

In accordance with Section 10(d) of
Pub. L. 92-463, as amended, (5 U.S.C.
App. 1l § 10(d) (1988)), it has been
determined that this Advisory Group
meeting concerns matters listed in 5
U.S.C. §552(c)(1) (1988), and that
accordingly, this meeting will be closed
to the public.
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Dated: August 31, 1995.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 95-22179 Filed 9-6-95; 8:45 am]
BILLING CODE 5000-04-M

National Security Education Board
Meeting

AGENCY: Office of the Assistant
Secretary of Defense, Strategy and
Requirements.

ACTION: Notice of meeting.

Meeting of the DOD Advisory Group on
Electron Devices

AGENCY: Department of Defense,
Advisory Group of Electron Devices.

ACTION: Notice.

SUMMARY: The DoD Advisory Group on
Electron Devices (AGED) announces a
closed session meeting.

DATE: The meeting will be held at 0900,
Tuesday, 12 September 1995.

ADDRESS: The meeting will be held at
Palisades Institute for Research
Services, Inc., 1745 Jefferson Davis
Highway, Crystal Square Four, suite
500, Arlington, Virginia.
FOR FURTHER INFORMATION CONTACT: Mr.
Eliot Cohen, AGED Secretariat, 1745
Jefferson Davis Highway, Crystal Square
Four, suite 500, Arlington, Virginia
22202.
SUPPLEMENTARY INFORMATION: The
mission of the Advisory Group is to
provide advice to the Under Secretary of
Defense for Acquisition and
Technology, to the Director of Defense
Research and Engineering (DDR&E), and
through the DDR&E to the Director,
Advanced Research Projects Agency and
the Military Departments in planning
and managing an effective and
economical research and development
program in the area of electron devices.
The AGED meeting will be limited to
review of research and development
programs which the Military
Departments propose to initiate with
industry, universities or in their
laboratories. The agenda for this
meeting will include programs on
Radiation Hardened Devices,
Microwave Tubes, Displays and Lasers.
The review will include details of
classified defense programs throughout.
In accordance with Section 10(d) of
Pub. L. No. 92-463, as amended, (5
U.S.C. App. Il §10(d) (1988)), it has
been determined that this Advisory
Group meeting concerns matters listed
in 5 U.S.C. §552b(c)(1) (1988), and that
accordingly, this meeting will be closed
to the public.

Dated: August 31, 1995.
L.M. Bynum,

Alternate, OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 95-22180 Filed 9-6-95; 8:45 am]
BILLING CODE 5000-04-M

SUMMARY: Pursuant to Public Law 92—
463, notice is hereby given of a
forthcoming meeting of the National
Security Education Board. The purpose
of the meeting is to review and make
recommendations to the Secretary of
Defense concerning requirements
established by the David L. Boren
National Security Education Act, Title
VII of Public Law 102-183, as amended.
DATE: October 30, 1995.
ADDRESS: The Crystal City Marriott
Hotel, 1999 Jefferson Davis Highway,
Arlington, Virginia 22202.
FOR FURTHER INFORMATION CONTACT:
Mr. Edmond J. Collier, Deputy Director
for External Affairs, National Security
Education Program, 1101 Wilson
Boulevard, suite 1210, Rosslyn, Virginia
22209-2248; (703) 696-1991. Electronic
mail address:
collier@nsep.policy.osd.mil
SUPPLEMENTARY INFORMATION: The Board
meeting is open to the public.

Dated: August 31, 1995.
Patricia L. Toppings,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 95-22181 Filed 9-6-95; 8:45 am]
BILLING CODE 5000-04-M

Defense Advisory Committee on
Women in the Services (DACOWITS)

ACTION: Notice of conference.

SUMMARY: Pursuant to Public Law 92—
463, as amended, notice is hereby given
on a forthcoming meeting of the Defense
Advisory Committee on Women in the
Services (DACOWITS). The purpose of
DACOWITS is to advise the Secretary of
Defense on matters relating to women in
the Services. The Committee meets
semiannually.

DATES: October 12—-15 (summarized
agenda follows).

ADDRESS: Crowne Plaza Hotel, 100
North First Street, Phoenix, AZ 85004,
(602) 257-1525.

AGENDA: Sessions will be conducted
daily and will be open to the public.
The agenda will include the following:

Wednesday, October 11, 1995

Conference registration (Conference
Participants)

Meeting for Military Representatives

Meeting for Liaison Officers and
DACOWITS Staff

Executive Committee Meeting
Plenary Session/Social (Paid Registered
Conference Participants only)

Thursday, October 12, 1995

Continental Breakfast (Paid Registered
Conference Participants only)

Opening Ceremony/General Business
Session (Open to Public)

Lunch (current DACOWITS members,
Military Representatives, Liaison
Officers and staff)

Field Trip/Installation Visit (current
DACOWITS members and Senior
Military Representatives only)

Friday, October 13, 1995

Continental Breakfast (Paid Registered
Conference Participants only)

Subcommittee sessions (Open to Public)

Lunch (Paid Registered Conference
Participants only)

Subcommittee sessions Wrap-up (Open
to Public)

OSD Reception and Dinner (By
Invitation only)

Saturday, October 14, 1995

Sub-Committee Members Breakfast
(current DACOWITS members and
Military Representatives)

Sub-Committee Brief (current
DACOWITS members and Military
Representatives)

Lunch (Paid Registered Conference
Participants only)

Executive Committee Mark Up

Sunday, October 15, 1995

Executive Committee Breakfast
Continental Breakfast (Paid Registered

Conference Participants only)

Final Committee Meeting/Military

Representatives review
Closing Session (Open to Public)

FOR FURTHER INFORMATION CONTACT:
Lieutenant Colonel Patricia F. Kersey,
USAF or LCDR Tala J. Welch, USN
DACOWITS and Military Women
Matters, OASD (Force Management
Policy), 4000 Defense Pentagon, room
3D769, Washington, DC 20301-4000;
Telephone (703) 697-2122.
SUPPLEMENTARY INFORMATION: The
following rules and regulations will
govern the participation by members of
the public at the conference:

(1) Members of the public will not be
permitted to attend the OSD Reception
and Dinner and Field Trip.

(2) The Opening Session/business
session, all subcommittee sessions and
the closing session will be open to the
public.

(3) Interested persons may submit a
written statement for consideration by
the Committee and/or make an oral
presentation of such during the
conference.
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(4) Persons desiring to make an oral
presentation or submit a written
statement to the Committee must notify
the point of contact listed above no later
than October 6.

(5) Length and number of oral
presentations to be made will depend
on the number of requests received from
members of the public.

(6) Oral presentations by members of
the public will be permitted only on
Sunday, October 15, 1995, before the
full Committee.

(7) Each person desiring to make an
oral presentation must provide the
DACOWITS office 1 copy of the
presentation by October 10 and make
175 copies of any material that is
intended for distribution at the
conference.

(8) Persons submitting a written
statement for inclusion in the minutes
of the conference must submit to the
DACOWITS staff one copy by the close
of the conference.

(9) Other new items from members of
the public may be presented in writing
to any DACOWITS and Military Women
Matters to consider.

(10) Members of the public will not be
permitted to enter oral discussion
conducted by the Committee members
at any of the sessions; however, they
will be permitted to reply to questions
directed to them by the members of the
Committee.

(11) Members of the public will be
permitted to ask questions to the
scheduled speakers if recognized by the
Chair and if time allows after the official
participants have asked questions and/
or made comments.

(12) Non-social agenda events that are
not open to the public are for
administrative matters unrelated to
substantive advice provided to the
Department of Defense and do not
involve DACOWITS deliberations or
decision-making issues before the
committee.

Dated: September 1, 1995.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 95-22178 Filed 9-6-95; 8:45 am]
BILLING CODE 5000-04-M

Department of the Army
Corps of Engineers; Patents Available
for Licensing

AGENCY: U.S. Army Corps of Engineers,
DOD.

ACTION: Notice.

SUMMARY: The Department of the Army,
U.S. Army Corps of Engineers, is

extending the deadline for proposals for
licensing (U.S. and foreign patents
pending) technology concerning a
concrete armor unit for protecting
coastal structures and shoreline
embankments from erosion caused by
waves and currents. The availability of
this technology for licensing was
initially announced in the Federal
Register on May 11, 1995 (Volume 60,
No. 91, Page 25209). The deadline for
proposals is being extended to allow
interested parties more time to prepare
proposals for an exclusive or partially
exclusive license.

DATES: Proposals for an exclusive or
partially exclusive license must be
submitted by November 8, 1995.

FOR FURTHER INFORMATION CONTACT:

Mr. Philip Stewart, ATTN: CEWES-FV-
T, (601) 634-4113, FAX (601) 634-4180,
Internet stewarp@exl.wes.army.mil, or,
for technical information, Mr. C.E.
Chatham, ATTN: CEWES-CW, (601)
634—-2460, FAX (601) 634—-3433, Internet
chatham@coafsl.wes.army.mil. U.S.
Army Waterways Experiment Station,
3909 Halls Ferry Road, Vicksburg, MS
39180-6199. Interested parties are also
invited to visit the Waterways
Experiment Station to observe this
technology.

SUPPLEMENTARY INFORMATION: The initial
announcement of the availability of this
technology for licensing (Federal
Register of May 11, 1995 (Volume 60,
No. 91, Page 25209)) contains a detailed
description of this technology and a
listing of the criteria which will be used
in evaluating proposals.

Gregory D. Showalter,

Army Federal Register Liaison Officer.

[FR Doc. 95-22101 Filed 9-6-95; 8:45 am]
BILLING CODE 3710-08-M

THRIFT DEPOSITOR PROTECTION
OVERSIGHT BOARD

Affordable Housing Advisory Board
Meeting

AGENCY: Thrift Depositor Protection
Oversight Board.

ACTION: Notice of meeting.

SUMMARY: In accordance with section
10(a)(2) of the Federal Advisory
Committee Act, 5 U.S.C. App.,
announcement is hereby published for a
meeting of the Affordable Housing
Advisory Board. The meeting is open to
the public.

DATES: The Affordable Housing
Advisory Board will hold its meeting on
September 20, 1995, in Chicago, Illinois
from 9 a.m. to noon and 1 to 4 p.m.

ADDRESSES: The meeting will be held at
the Federal Deposit Insurance
Corporation, 500 West Monroe Street,
Chicago, Illinois.

FOR FURTHER INFORMATION CONTACT:

Jill Nevius, Committee Management
Officer, Thrift Depositor Protection
Oversight Board, 808 17th Street, N.W.,
Washington, D.C. 20232, 202/416-2626.

SUPPLEMENTARY INFORMATION: Section
14(b) of the Resolution Trust
Corporation Completion Act, Public
Law No. 103-204, established the
Affordable Housing Advisory Board to
advise the Thrift Depositor Protection
Oversight Board (Oversight Board) and
the Board of Directors of the Federal
Deposit Insurance Corporation (FDIC)
on policies and programs related to the
provision of affordable housing. The
Board consists of the Secretary of
Housing and Urban Development (HUD)
or delegate; the Chairperson of the
Board of Directors of the FDIC, or
delegate; the Chairperson of the
Oversight Board, or delegate; four
persons appointed by the Secretary of
HUD who represent the interests of
individuals and organizations involved
in using the affordable housing
programs, and two former members of
the National Housing Advisory Board.
The Board’s charter was issued March 9,
1994.

Agendas

A detailed agenda will be available at
the meeting. Topics to be addressed
include: the merger of the RTC and
FDIC affordable housing programs,
financing strategies and resources,
selection of affordable housing assets,
expansion of the Housing Opportunity
Hotline and participation of community
and nonprofit organizations in the
affordable housing program. The
Board’s chair or its Designated Federal
Officer may authorize a member or
members of the public to address the
Board during the public forum portion
of the meeting. After all reports are
given and comments are received from
members of the public in attendance,
the Board will develop its own
recommendations.

Statements

Interested persons may submit, in
writing, data, information or views on
the issues pending before the Affordable
Housing Advisory Board prior to or at
the September 20 meeting. Seating is
available on a first-come first-served
basis for each session of the meeting.
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Dated: September 1, 1995.
Jill Nevius,
Committee Management Officer.
[FR Doc. 95-22198 Filed 9-6-95; 8:45 am]
BILLING CODE 2221-01-M

DEPARTMENT OF EDUCATION

National Assessment Governing
Board; Hearings

AGENCY: National Assessment
Governing Board; Education.
ACTION: Notice of hearings.

SUMMARY: The National Assessment
Governing Board (NAGB), U.S.
Department of Education, is announcing
three public hearings. These hearings
will be conducted as part of the Council
of Chief State School Officers’ contract
with NAGB for the purpose of
developing an assessment framework
and specifications for the National
Assessment of Educational Progress
(NAEP) in Civics. Public and private
parties and organizations with an
interest in civics education and
assessment are invited to present
written and oral testimony to the
Council.

Each hearing will focus on the first
draft of a framework for the national
assessment of civics education for NAEP
which will be given to a national sample
of students in grades 4, 8, and 12. The
results of the hearings are particularly
important because they will provide
broad public input in developing the
civics education assessment framework
to be used in the planned national
NAEP examination. This assessment
will measure American students’
progress in civics education. These
hearings are being conducted pursuant
to Public Law 103-382 which states,
“The Board shall develop assessment
objectives and specifications through a
national consensus approach which
includes the active participation of
teachers, curriculum specialists, local
school administrators, parents, and
concerned members of the general
public.”

DATES: The dates of the three public
hearings have been set as follows:

¢ October 25, 1995 in Washington,
DC.

¢ November 10, 1995 in Chicago,
Ilinois.

*« November 16, 1995 in Seattle,
Washington.

The first hearing is scheduled from
10:00 to 2:00 pm and will be conducted
in the Hall of States in the National
Guard Memorial Building in
Washington, DC. The second hearing
will be held in conjunction with the

National Council for the Social Studies
Annual Convention in Chicago, Illinois
from 9:30 am to 11:30 am in the
Acapulco Room of the Hyatt Regency
Hotel. The third and final hearing will
be held in cooperation with the meeting
of the National Assessment Governing
Board from 2:30 pm to 5:00 pm in the
Congress Room of the Four Seasons
Hotel in Seattle, Washington. Persons
desiring to present oral statements at
any of these hearings shall submit a
notice of intent to appear, postmarked
no fewer than ten days (10) prior to the
scheduled meeting date. The scheduling
of oral presentations cannot be
guaranteed for notices of intent received
less than 10 days prior to the hearing.

Notices of Intent to present oral
statements shall be mailed to: Council of
Chief State School Officers, One
Massachusetts Avenue NW., Suite 700,
Washington, DC 20001-1431, Attn:
Tiffanie Lee—Public Hearings.

Individuals are encouraged to request
a copy of the draft framework, prepared
by the NAEP Civics Education
Consensus Project committees and staff.
This document, which represents the
project’s first attempt at outlining the
NAEP civics education assessment, will
serve as the springboard for public
comment and review. Requests for the
draft framework may be made to
Tiffanie Lee at the Council (address
above), by phone to 202/336-7076, or
fax to 202/789-0596.

LOCATIONS: For detailed information on
the exact locations of all public
hearings, please contact Council offices
at (202) 336-7076.

WRITTEN STATEMENTS: Written statements
may be submitted for the public record
in lieu of oral testimony up to 30 days
after each hearing. These statements
should be sent directly to the Council
(see aforementioned address) in the
following format:

l. Issues and Questions Addressed

Testimony should respond to the
content and layout of the draft civics
education assessment framework, and
the following questions:

1. Does the civics assessment
framework combine feasibility and
vision?

2. Does the framework contain
appropriate expectations for students in
grades 4, 8, and 12?

3. Is the design of NAEP civics
education assessment appropriate for a
large-scale national assessment?

4. Will this framework be useful to
policymakers, educators, legislators,
school board members and the public?

1. Summary

Briefly summarize the major points
and recommendations presented in the
testimony.

I11. Discussion

The narrative should provide
information, points of view and
recommendations that will enable the
Council to consider all factors relevant
to the question(s) the testimony
addresses. Respondents are encouraged
to limit this section of their written
statements to five (5) pages. The
discussions may be appended with
documents of any length providing
further explanation. Written statements
presented at each hearing will be
accepted and incorporated into the
public record. All written statements
should follow the above format, as
much as it is possible.

HEARINGS OBJECTIVES AND PROCEDURES:
The Council seeks participation in the
hearings from a broad spectrum of
individuals and organizations in the
sharing of opinions and
recommendations regarding civics
education proficiencies, knowledge, and
those skills and strategies to be assessed
at grade levels 4, 8, and 12. The list of
speakers shall, on the one hand, provide
a wide range of viewpoints and
interests, but also be organized to
respect the time constraints of the
hearing schedule.

The goal of the hearings is to provide
a medium for maximum input and
guidance from teachers, curriculum
specialists, policymakers, business and
government representatives, civic and
professional organizations, and
concerned members of the general
public. Following a brief introduction to
the project by the Council of Chief State
School Officers, the majority of each
session will be devoted to presentations
by scheduled speakers.

As listed in the DATES section above,
speakers wishing to present statements
shall file notices of intent. To assist the
Council in appropriately scheduling
speakers, the written notice of intent to
present oral testimony should include
the following information: (1) name,
address and telephone number of each
person to appear; (2) affiliation (in any);
(3) a brief statement of the issues and/
or concerns that will be addressed; and
(4) whether a written statement will be
submitted for the record.

Individuals who do not register in
advance will be permitted to register
and speak at the meeting in order of
registration, if time permits. Speakers
should plan to limit their total remarks
to no more than five (5) minutes. While
it is anticipated that all persons will
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have an opportunity to speak, time
limits may not allow this to occur. The
Council will make the final
determination on selection and
scheduling of speakers.

All written statements presented at
the hearings will be accepted and
incorporated into the public record.
Written statements submitted in lieu of
oral testimony should be received no
later than 30 days after each hearing in
order to be included in the public
record. However, while written
statements received after this date will
be accepted, inclusion in the public
record cannot be guaranteed.

A staff member from the Council of
Chief State School Officers will preside
at each of the hearings. The proceedings
will be audio taped. The hearings can
also be signed for the hearing-impaired,
upon advance request.

ADDITIONAL INFORMATION: Additional
information is available from the
Council offices for anyone wishing to
obtain more specifics on the assessment
project. A draft assessment framework
document will be made available to
interested parties prior to the hearings
in October and November. Individuals
desiring additional information on a
specific hearing should contact Council
offices at (202) 336-7076.

STEPS AFTER HEARING: The Council will
review and analyze all comments and
opinions received in response to this
announcement. A report of the
outcomes of these hearings will be made
available to the public upon request
after January 1996.

The results of this public testimony,
along with the Council’s civics
education consensus committee work,
will be used to formulate
recommendations for the NAEP Civics
Education Assessment for the National
Assessment Governing Board. The
Board, charged with developing the
assessment framework and
specifications, will take final action on
the Council’s recommendations in the
spring of 1996.

A record of all Council proceedings
will be kept at the Council of Chief State
School Officers until March 1996, at
which time all records will be
transferred to the National Assessment
Governing Board, and will be available
for public inspection.

Dated: August 31, 1995.
Roy Truby,

Executive Director, National Assessment
Governing Board.

[FR Doc. 95-22189 Filed 9-6-95; 8:45 am]
BILLING CODE 4000-01-M

DEPARTMENT OF ENERGY

Morgantown Energy Technology
Center; Rapid Commercialization
Initiative Announcement

AGENCY: Department of Energy (DOE),
Morgantown Energy Technology Center.
ACTION: Rapid Commercialization
Initiative.

SUMMARY: The Rapid Commercialization
Initiative (RCI) Announcement is being
issued by the U. S. Department of
Commerce, U. S. Department of Defense,
Environmental Protection Agency, and
the U. S. Department of Energy. The RCI
is a component of the Administration’s
efforts to build cooperative interactions
between the private sector, states, and
federal agencies to advance a national
environmental technology strategy and
bring environmental technologies to
market more rapidly and efficiently. The
primary mission of the RCI is to identify
and reduce the barriers that impede
market entry of the four categories of
environmental technologies—
avoidance, monitoring and assessment,
control, and remediation and restoration
technologies—by facilitating and
accelerating commercialization.

FOR FURTHER INFORMATION CONTACT: RCI
Project Team, U.S. Department of
Energy, Morgantown Energy Technology
Center, P.O. Box 880, Morgantown,
West Virginia 26507-0880, Telefax:
(304) 285-4683.

SUPPLEMENTARY INFORMATION: RCI has
two short-term goals. The first goal of
RCI is to provide services to companies
to address the three key barriers targeted
in the Announcement: (1) Assistance in
finding appropriate sites for
demonstration/testing of near
commercial environmental
technologies; (2) assistance in
verification of the performance and the
cost of performance of RCI technologies;
and (3) assistance in facilitating and
expediting the issuance of permits.
Proposers may request assistance in any
one, two, or all three of the RCI services.
Industry is invited and encouraged to
propose innovative approaches that
streamline activity, process, or
reporting; save time; improve quality or
safety; reduce cost; or eliminate
duplication or overlap, to address any or
all of the enumerated RCI services.

The second goal of RCI is to identify
other important barriers, such as
unpredictable commercialization
pathways, improving market data, and
streamlining regulations and processes
to meet government mission program
requirements. This information will be
used for future consideration and
planning relative to the long term goal

of RCI to reduce these other barriers.
Companies interested in applying for
RCI assistance should request a copy of
the Announcement which contains
specific proposal preparation
instructions. Proposal due date is
September 28, 1995. Only written
requests for the Announcement will be
honored. Requests should be sent to the
RCI Project Team, at telefax number
(304) 285-4683. Letters requesting the
solicitation should be addressed to the
attention of the RCI Project Team, at the
letterhead address and may reference
number 95-32247.

Randolph L. Kesling,

Acting Director, Acquisition and Assistance
Division, Morgantown Energy Technology
Center.

[FR Doc. 95-22216 Filed 9-6-95; 8:45 am]
BILLING CODE 6450-01-P

Office of Energy Efficiency and
Renewable Energy

Alternative-Fuel Automotive
Technician Training; Voluntary
Certification Program

AGENCY: Department of Energy.
ACTION: Notice of TeleVideo Conference.

SUMMARY: The purpose of this notice is
to facilitate participation by interested
members of the public in a TeleVideo
conference, co-presented by the U.S.
Department of Energy (DOE), which will
focus on the voluntary national
certification program for private-sector
alternative fuel vehicle training
programs for automotive technicians.
DATES: The TeleVideo conference is
scheduled for satellite broadcast on
September 14, 1995 from 1:00 p.m. to
3:00 p.m. (Eastern Time).

ADDRESSES: The public can participate
in the TeleVideo conference and obtain
information on how to arrange a video
conference receive site by calling Steve
Husty, West Virginia University
Network Coordinator at (304) 293-2867
ext. 424. On the day of the conference,
questions may be called in to 1-800—
265-6104 or FAXed to (304) 293-7541.
Registration is free.

Satellite Information: Telestar 302,
Transponder: 10V, Channel: 19
(Downlink frequency: 4080 MHz),
Trouble number: 1-800-809-5465,
Information: Jack Johns, (304) 293-4221.
FOR FURTHER INFORMATION CONTACT:
Instructions on how to apply for
certification of alternative fuel
technician training programs may be
obtained from the National Automotive
Technician Education Foundation
(NATEF) by calling (703) 713-0100,
after September 14, 1995. For general
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information on alternative fuels, contact
the DOE National Alternative Fuels
Hotline, 1-800-423-1DOE.
SUPPLEMENTARY INFORMATION: There is a
national shortage of qualified
technicians to service alternative fuel
vehicles. This has spurred the need for
high-quality technical training programs
with uniform national standards.
According to the Bureau of Labor
Statistics, jobs for automotive
technicians will increase 37% from
1990 to 2005. In order to alleviate the
shortage, and pursuant to section 411 of
the Energy Policy Act of 1992 (Pub. L.
102-486), DOE entered into a cost
shared cooperative agreement with the
National Automotive Technician
Education Foundation to develop
training program standards and
implement a certification process for a
voluntary national program. This
program is referred to as the
Certification of Higher-learning in
Alternative Fuels Program (CHAMP).
An explanation of the certification
process, including how to obtain a
certification, will take place during a
TeleVideo conference, “Alternative Fuel
Vehicle Training: A Look At What's
Coming Down The Road”, scheduled for
satellite broadcast Thursday, September
14, 1995, from 1:00 p.m. to 3:00 p.m.
(Eastern Time). It is presented by West
Virginia University (WVU), the National
Automotive Technician Education
Foundation (NATEF), and DOE.

The broadcast will be interactive
featuring a panel of leading alternative
fuels industry and training experts. On
the day of the conference, the toll-free
number for questions by all participants
nationwide for on-the-air responses by

the panelists will be 1-800-265-6104.
Issued in Washington, DC, on September 6,

1995.
Brian Castelli,

Acting Assistant Secretary For Energy
Efficiency and Renewable Energy.

[FR Doc. 95-22218 Filed 9-6-95; 8:45 am]
BILLING CODE 6450-01-P

Federal Energy Regulatory
Commission

[Docket No. EG95-81-000, et al.]

LG&E Power Operating Services, Inc.,
et al. Electric Rate and Corporate
Regulation Filings
August 31, 1995.

Take notice that the following filings
have been made with the Commission:

1. LG&E Power Operating Services Inc.
[Docket No. EG95-81-000]

On August 18, 1995, LG&E Power
Operating Services Inc. (“LPOS™), a
California corporation with its principal

place of business at 12500 Fair Lakes
Circle, Suite 350, Fairfax, Virginia
22033-3822, filed with the Federal
Energy Regulatory Commission an
application for determination of exempt
wholesale generator status pursuant to
Part 365 of the Commission’s
Regulations.

LPOS intends to provide operating
services for electrical generating
facilities that are eligible facilities. Each
of the eligible facilities that LPOS will
operate are qualifying facilities with the
exception of one pulverized coal-fired
cogeneration facility with a maximum
net power production capacity of
between approximately 165 MW
(summer) and 167 MW (winter). All of
the facilities’ electric power net of the
facilities’ operating electric power will
be purchased at wholesale by public
utilities.

Comment date: September 18, 1995,
in accordance with Standard Paragraph
E at the end of this notice. The
Commission will limit its consideration
of comments to those that concern the

adequacy or accuracy of the application.

2. Hudson Falls, LLC

[Docket No. EG95-85-000]

Hudson Falls, LLC (““HFLLC”) (c/o
Jonathan W. Gottlieb, Reid & Priest LLP,
701 Pennsylvania Avenue, N.W., Suite
800, Washington, D.C. 20004) filed with
the Federal Energy Regulatory
Commission an application on August
21, 1995 for determination of exempt
wholesale generator status pursuant to
Part 365 of the Commission’s
Regulations.

HFLLC is a limited liability company
organized and in good standing under
the laws of the state of New York which
will own an interest in a hydroelectric
generating facility located on the
Hudson River in Saratoga and
Washington Counties, New York. The
New York Public Service Commission
has determined that the facility will
comply with the criteria set forth in
Section 365.3(b) of the Commission’s
Regulations.

Comment date: September 22, 1995,
in accordance with Standard Paragraph
E at the end of this notice. The
Commission will limit its consideration
of comments to those that concern the

adequacy or accuracy of the application.

3. Adirondack Operating Services, LLC

[Docket No. EG95-86-000]

Adirondack Operating Services, LLC
(“AOS”) (c/o Jonathan W. Gottlieb, Reid
& Priest LLP, 701 Pennsylvania Avenue,
N.W., Suite 800, Washington, D.C.
20004) filed with the Federal Energy
Regulatory Commission an application

on August 22, 1995, for determination of
exempt wholesale generator status
pursuant to Part 365 of the
Commission’s Regulations.

AOS is a limited liability company
organized and in good standing under
the laws of the state of New York which
will provide operation and maintenance
services to a hydroelectric generating
facility located on the Hudson River in
Saratoga and Washington Counties, New
York as well as other eligible facilities.
The New York Public Service
Commission has determined that the
facility will comply with the criteria set
forth in Section 365.3(b) of the
Commission’s Regulations.

Comment date: September 22, 1995,
in accordance with Standard Paragraph
E at the end of this notice. The
Commission will limit its consideration
of comments to those that concern the
adequacy or accuracy of the application.

4. Portland General Electric Company
[Docket No. ES95-39-000]

Take notice that on August 25, 1995,
Portland General Electric Company filed
an application under § 204 of the
Federal Power Act seeking authorization
to issue short-term debt securities, from
time to time, aggregating not in excess
of $200 million principal amount
outstanding at any one time, during the
period from November 1, 1995 through
October 31, 1998, with final maturities
not later than October 31, 1999.

Comment date: September 25, 1995,
in accordance with Standard Paragraph
E at the end of this notice.

Standard Paragraph

E. Any person desiring to be heard or
to protest said filing should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,
Washington, D.C. 20426, in accordance
with Rules 211 and 214 of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and 18 CFR
385.214). All such motions or protests
should be filed on or before the
comment date. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 95-22229 Filed 9-6-95; 8:45 am]
BILLING CODE 6717-01-P



Federal Register / Vol. 60, No. 173 / Thursday, September 7, 1995 / Notices

46585

[Docket No. CP95-668-000]

CNG Transmission Corporation and
Texas Eastern Transmission
Corporation; Intent to Prepare an
Environmental Assessment for the
Proposed South Oakford Project and
Request for Comments on
Environmental Issues

August 31, 1995.

The staff of the Federal Energy
Regulatory Commission (FERC or
Commission) will prepare an
environmental assessment (EA) that will
discuss the environmental impacts of
the construction and operation of the
facilities proposed in the South Oakford
Project.1 This EA will be used by the
Commission in its decision-making
process to determine whether an
environmental impact statement is
necessary and whether to approve the
project.

Summary of the Proposed Project

CNG Transmission Corporation (CNG)
and Texas Eastern Transmission
Corporation (Texas Eastern) want to
abandon by removal their Jeannette
Compressor Station, to add compression
at their South Oakford Compressor
Station, to construct storage pipelines,
and to install related facilities at the
South Oakford Gate and the Earhart
Gate, all in Westmoreland County,
Pennsylvania. CNG and Texas Eastern
request authorization to abandon:

e All buildings, parking lots, drive
ways, equipment, piping, and 7,980
horsepower (hp) of compression at the
Jeanette Compressor Station;

« A pig receiver near the Jeannette
Compressor station;

e 75 feet of Line JP—40 within the
Earhart Gate; and

¢ A 20-inch mainline gate setting for
Line JP—250 at the Earhart Gate.

CNG and Texas Eastern request
authorization to construct and operate:

¢ 10,000 hp of electric motor-driven
compression at the South Oakford
Compressor Station;

* A pig receiver and barrel dip at the
Earhart Gate;

e 3,158 feet of 30-inch-diameter
storage suction pipeline (Line JP—296)
between the South Oakford Compressor
Station and the South Oakford Gate;

¢ 3,158 feet of 20-inch-diameter
storage discharge pipeline (Line JP—297)
between the South Oakford Compressor
Station and the South Oakford Gate; and

« Facilities to interconnect new Lines
JP—296 and JP-297 to existing Lines JP—

1CNG Transmission Corporation and Texas
Eastern Transmission Corporation’s application was
filed with the Commission under Section 7 of the
Natural Gas Act and Part 157 of the Commission’s
regulations.

250 and JP-40, respectively, at the
South Oakford Gate.

A nonjurisdictional West Penn Power
owned and operated substation (100 feet
by 100 feet) would be constructed at the
South Oakford Compressor Station.

CNG and Texas Eastern want to
construct the proposed facilities
between May and November 1996.
Removal of the abandoned facilities at
the Jeannette Compressor Station would
begin in the spring of 1997.

The general location of the project
facilities is shown in appendix 1.2

Land Requirements for Construction

Construction of the proposed facilities
would disturb about 10 acres of land, all
of which is on existing right-of-way or
on property owned by CNG and Texas
Eastern. Construction of the pipelines
would be entirely within existing rights-
of-way, but would disturb about 6.5
acres. All land disturbance at the South
Oakford and Earhart Gates, about 1 acre
total, would be within the existing gate
sites and pipeline rights-of-way. The
new West Penn Power substation would
be enclosed within the South Oakford
Compressor Station by moving the
existing fence to surround the new
substation. This would add about 2.5
acres to the existing 5-acre fenced site.

The EA Process

The National Environmental Policy
Act (NEPA) requires the Commission to
take into account the environmental
impacts that could result from an action
whenever it considers the issuance of a
Certificate of Public Convenience and
Necessity. NEPA also requires us to
discover and address concerns the
public may have about proposals. We
call this ““scoping”. The main goal of the
scoping process is to focus the analysis
in the EA on the important
environmental issues. By this Notice of
Intent, the Commission requests public
comments on the scope of the issues it
will address in the EA. All comments
received are considered during the
preparation of the EA. State and local
government representatives are
encouraged to notify their constituents
of this proposed action and encourage
them to comment on their areas of
concern.

The EA will discuss impacts that
could occur as a result of the
construction and operation of the

2The appendices referenced in this notice are not
being printed in the Federal Register. Copies are
available from the Commission’s Public Reference
and Files Maintenance Branch, room 3104, 941
North Capitol Street NE., Washington, DC 20426, or
call (202) 208-1371. Copies of the appendices were
sent to all those receiving this notice in the mail.

proposed project under these general
headings:

¢ Geology and soils

* Water resources, fisheries, and
wetlands

* Vegetation and wildlife

« Endangered and threatened species
e Public safety

¢ Land use

e Cultural resources

< Air quality and noise

¢ Hazardous waste

We will also evaluate possible
alternative to the proposed project or
portions of the project, and make
recommendations on how to lessen or
avoid impacts on the various resource
areas.

Our independent analysis of the
issues will be in the EA. Depending on
the comments received during the
scoping process, the EA may be
published and mailed to Federal, state,
and local agencies, public interest
groups, interested individuals, affected
landowners, newspapers, libraries, and
the Commission’s official service list for
this proceeding. A comment period will
be allotted for review if the EA is
published. We will consider all
comments on the EA before we
recommend that the Commission
approve or not approve the project.

Currently Identified Environmental
Issues

We have already identified one issue
that we think deserves attention based
on a preliminary review of the proposed
facilities and the environmental
information provided by CNG and Texas
Eastern: The addition of compression at
the South Oakford Compressor Station
may increase noise levels at nearby
residences.

Keep in mind that this is a
preliminary issue. Issues may be added,
subtracted, or changed based on your
comments and our analysis.

Also, we have made a preliminary
decision to not address the impacts of
the nonjurisdictional facilities off the
South Oakford Compressor Station site.
We will briefly describe their location
and status in the EA.

Public Participation

You can make a difference by sending
a letter addressing your specific
comments or concerns about the project.
You should focus on the potential
environmental effects of the proposal,
alternatives to the proposal (including
alternative locations), and measures to
avoid or lessen environmental impact.
The more specific your comments, the
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more useful they will be. Please follow
the instructions below to ensure that
your comments are received and
properly recorded:

« Address your letter to: Lois Cashell,
Secretary, Federal Energy Regulatory
Commission, 825 North Capitol St. NE.,
Washington, DC 20426;

¢ Reference Docket No. CP95-668—
000;

« Send a copy of your letter to: Ms.
Jennifer Goggin, EA Project Manager,
Federal Energy Regulatory Commission,
825 North Capitol St. NE., room 7312,
Washington, DC 20426; and

¢ Mail your comments so that they
will be received in Washington, DC on
or before September 28, 1995.

If you wish to receive a copy of the
EA, you should request one from Ms.
Goggin at the above address.

Becoming an Intervenor

In addition to involvement in the EA
scoping process, you may want to
become an official party to the
proceeding or become an “‘intervenor”.
Among other things, intervenors have
the right to receive copies of case-
related Commission documents and
filings by other intervenors. Likewise,
each intervenor must provide copies of
its fillings to all other parties. If you
want to become an intervenor you must
file a motion to intervene according to
Rule 214 of the Commission’s Rules of
Practice and Procedure (18 CFR
385.214) (see appendix 2).

The date for filing timely motions to
intervene as stated in the Notice of
Application issued on August 15, 1995,
in this proceeding is September 5, 1995.
Parties seeking to file late interventions
must show good cause, as required by
section 385.214(b)(3), why this time
limitation should be waived.
Environmental issues have been viewed
as good cause for late intervention. You
do not need intervenor status to have
your scoping comments considered.

Additional information about the
proposed project is available from Ms.
Jennifer Goggin, EA Project Manager, at
(202) 208-2226.

Lois D. Cashell,

Secretary.

[FR Doc. 95-22115 Filed 9-6-95; 8:45 am]
BILLING CODE 6717-01-M

[Project Nos. 11550-000, et al.]

Hydroelectric Applications Walter
Musa, Jr., et al.; Notice of Applications

Take notice that the following
hydroelectric applications have been
filed with the Commission and are
available for public inspection:

la. Type of Application: Preliminary
Permit.

b. Project No.: 11550-000.

c. Date filed: July 3, 1995.

d. Applicant: Walter Musa, Jr.

e. Name of Project: Fly Creek.

f. Location: On Fly and Canyon
Creeks, in Clark County Washington.
Township 5N, Range 4E, Sections 4, 5,
9, 10.

g. Filed Pursuant to: Federal Power
Act 16 USC §§ 791(a)—825(r).

h. Applicant Contact: Mr. Albert Liou,
Harza Engineering, Inc., 2353 130th
Avenue N.E., Suite 200, P.O. Box C-
96900, Bellevue, WA 98005, (206) 882—
2455,

i. FERC Contact: Michael Spencer at
(202) 219-2846.

j. Comment Date: November 2, 1995.

k. Description of Project: The
proposed project would consist of: (1) a
12-foot-high dam on Fly Creek; (2) a
17,000-foot-long, 4.5-foot-diameter
penstock; (4) a powerhouse containing
one generating unit with a capacity of
7,050 kW and an average annual
generation of 25.9 GWh and discharging
into Canyon Creek; and (5) a 1.5-mile-
long transmission line.

No new access road will be needed to
conduct the studies. The applicant
estimates that the cost of the studies to
be conducted under the preliminary
permit would be $350,000.

|. Purpose of Project: Project power
would be sold.

m. This notice also consists of the
following standard paragraphs: A5, A7,
A9, A10, B, C, and D2.

2a. Type of Application: New License.

b. Project No.: 2438-007.

c. Date Filed: November 5, 1993.

d. Applicant: Seneca Falls Power
Corporation.

e. Name of Project: Waterloo and
Seneca Falls Project.

f. Location: On the Seneca River in
Seneca, Yates, Schuyler, and Ontario
Counties, New York.

g. Filed pursuant to: Federal Power
Act, 16 U.S.C. 791(a)—825(r).

h. Applicant Contact: Mr. Patrick Oot,
President, Seneca Falls Power
Corporation, 4450 Swissvale Drive,
Manlius, NY 13902-5224, (315) 637—-
4761.

i. FERC Contact: Thomas Dean (202)
219-2778.

j. Deadline Date: See standard
paragraph D10.

k. Status of Environmental Analysis:
This application has been accepted for
filing and is ready for environmental
analysis at this time.

|. Description of Project: The existing
Waterloo and Seneca Falls Project
consists of two developments that are

4.2 miles apart: the Waterloo
Development and the Seneca Falls
Development.

Waterloo Development

The Waterloo Development consists
of: (1) a 16.5-foot-high, 306-foot-long
dam (including the lock structure); (2)
an impoundment with a surface area of
43,200 acres (including Seneca Lake)
with a proposed usable storage capacity
of 4,300 acre-feet and normal water
surface elevations of 446.0 feet BCD
(summer) and 445.0 feet BCD (winter);
(3) an intake structure; (4) a
powerhouse, which has three Francis
turbines rated at 2,220 horsepower (hp)
with a total hydraulic capacity of 1,650
cubic feet per second (cfs) connected
directly to three generators with a total
proposed generating capacity of 1.780
megawatts (MW); (5) a tailrace; (6) a 20-
foot-long, 34.5 kV transmission line; and
(7) appurtenant facilities.

Seneca Falls Development

The Seneca Falls Development
consists of: (1) a 68-foot-high, 286-foot-
long dam (including the lock structure
and powerhouse intake structure); (2) an
impoundment with a surface area of 135
acres with a proposed usable storage
capacity of 65 acre-feet and normal
water elevation of 430.5 feet BCD; (3) an
intake structure that is integral with the
dam; (4) a powerhouse, which has four
Francis turbines that would be rated at
10,600 hp when refurbished with a total
proposed hydraulic capacity of 2,480 cfs
connected directly to four generators
(one currently inoperable) with a total
proposed generating capacity of 8.5
MW; (5) a tailrace; (6) a 300-foot-long,
34.5 kV transmission line; and (7)
appurtenant facilities.

m. Purpose of Project: Project power
would be utilized by the applicant for
sale to its customers.

n. This notice also consists of the
following standard paragraph(s): A4 and
D10.

0. Available Location of Application:
A copy of the application, as amended
and supplemented, is available for
inspection and reproduction at the
Commission’s Public Reference and
Files Maintenance Branch, located at
941 North Capitol Street, N.E., Room
3104, Washington, D.C., 20426, or by
calling (202) 208-1371. A copy is also
available for inspection and
reproduction at Seneca Falls Power
Corporation, 4450 Swissvale Drive,
Manlius, NY 13104, or by calling Tod
Nash at (315) 346-6232.

3a. Types of Applications: Transfer of
Licenses. Partial Transfer of License.

b. Project Numbers: P-2019 and P—
2699.
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c. Applicants: Pacific Gas and Electric
Company, Calaveras County Water
District, Northern California Power
Agency.

d. Name of Projects: Utica and Angels.

e. Locations: Utica: On the North Fork
Stanislaus River, Silver Creek, and
Beaver Creek in Calaveras and
Tuolumne Counties, California. Angels:
On Angels Creek in Calaveras County,
California.

f. Pursuant to: Federal Power Act, 16
U.S.C. 88 791(a)—825(r).

g. Applicant Contacts: Ms. Annette
Faraglia, Attorney, Law Department,
Pacific Gas and Electric Company, 77
Beale Street, Room 3051, San Francisco,
CA 94120-7442, (415) 973-7145; Mr.
Steve Felte, General Manager, Calaveras
County Water District, P.O. Box 846,
San Andreas, CA 95249, (209) 754—
3543, Mr. Hari Modi, Manager,
Hydroelectric Project Development,
Regulatory Compliance and Licensing,
Northern California Power Agency, 180
Cirby Way, Roseville, CA 95678, (916)
781-3636.

h. FERC Contact: Dean C. Wight, (202)
219-2675.

i. Comment Date: October 16, 1995.

j. Description of Proposed Actions:

(1) Pacific Gas and Electric Company
(PG&E) and Calaveras County Water
District (CCWD) propose to transfer the
licenses for both projects from PG&E to
CCWD.

(2) CCWD and Northern California
Power Agency (NCPA) propose to
transfer a portion of the Utica license
(P—2109) from CCWD to NCPA. The
portion to be transferred consists of the
Utica, Union, and Alpine Reservoirs and
associated water rights.

k. Related Actions: NCPA has pending
applications for new licenses in
competition with PG&E’s pending
applications for relicense of both
projects. See docket numbers P—2019-
017 and P-11477-000 (Utica); P-2699—
001 and P-11452-000 (Angels).

I. This notice also consists of the
following standard paragraphs: B, C1,
and D2.

4a. Type of Application: Amendment
of License for Non-project Use of Project
Lands.

b. Project No: 1951-036.

c. Date Filed: August 11, 1995.

d. Applicant: Georgia Power
Company.

e. Name of Project: Sinclair Project.

f. Location: Baldwin and Putnam
Counties, Georgia.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a) 825(r).

h. Applicant Contact: Mr. Larry Wall,
Georgia Power Company, P.O. Box 4545,
Atlanta, GA 30302, (404) 526—2054.

i. FERC Contact: Heather Campbell,
(202) 219-3097.

j. Comment Date: October 16, 1995.

k. Description of Project: Georgia
Power Company proposes to grant a
permit to a developer and adjacent
property owner for the purpose of
dredging within project waters to
increase navigability in the area of the
property. A channel would be dredged
in Lake Sinclair in order to allow small
boat traffic to the future development of
the Edgewater Point Estates
Subdivision. The subdivision is located
on the east shore of Lake Sinclair.

I. This notice also consists of the
following standard paragraphs: B, C1,
and D2.

5a. Type of Application: New License
for Minor Project.

b. Project No.: 1517-008.

c. Date filed: June 19, 1995.

d. Applicant: Monroe City
Corporation.

e. Name of Project: Upper Monroe
Hydroelectric Project.

f. Location: Partially within Fishlake
National Forest, on Shingle Creek,
Serviceberry Creek, and the First
Lefthand Fork of the Monroe Creek, near
the town of Monroe City, in Sevier
County, Utah.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. §791(a) - 825(r).

h. Applicant Contact: John
Spendlove, Jones & DeMille
Engineering, 45 East 500 North,
Richfield, Utah 84701, (801) 896-8266.

i. FERC Contact: Mr. Michael
Strzelecki, (202) 219-2827.

j. Deadline for interventions and
protests: November 13, 1995.

k. Status of Environmental Analysis:
This application is not ready for
environmental analysis at this time—see
attached paragraph E1.

I. Description of Project: The run-of-
river project as licensed consists of: (1)
a small diversion structure on each of
the following three streams—First
Lefthand Fork, Shingle Creek, and
Serviceberry Creek; (2) an 11,200-foot-
long penstock leading from the
diversion structure on First Lefthand
Fork to a powerhouse; (3) a 3,300-foot-
long penstock leading from the
diversion structure on Shingle Creek to
a point on the First Lefthand Fork
penstock 7,400 feet upstream from the
powerhouse; (4) a 12,900-foot-long
penstock leading from the diversion
structure on Serviceberry Creek to a
point on the First Lefthand Fork
penstock 15 feet upstream from the
powerhouse; (5) the powerhouse
containing one generating unit with an
installed capacity of 250 Kw; (6) a 1.65-
mile-long transmission line; (7) a

tailrace returning water to Monroe
Creek; and (8) appurtenant facilities.

No new construction is planned.

m. This notice also consists of the
following standard paragraphs: B1 and
El.

n. Available Locations of Application:
A copy of the application, as amended
and supplemented, is available for
inspection and reproduction at the
Commission’s Public Reference and
Files Maintenance Branch, located at
941 North Capitol Street NE., room
3104, Washington, DC. 20426, or by
calling (202) 208-1371. A copy is also
available for inspection and
reproduction at the offices of Jones &
DeMille Engineering (see address
above).

Standard Paragraphs

Ad4. Development Application—
Public notice of the filing of the initial
development application, which has
already been given, established the due
date for filing competing applications or
notices of intent. Under the
Commission’s regulations, any
competing development application
must be filed in response to and in
compliance with public notice of the
initial development application. No
competing applications or notices of
intent may be filed in response to this
notice.

A5. Preliminary Permit—Anyone
desiring to file a competing application
for preliminary permit for a proposed
project must submit the competing
application itself, or a notice of intent to
file such an application, to the
Commission on or before the specified
comment date for the particular
application (see 18 CFR 4.36).
Submission of a timely notice of intent
allows an interested person to file the
competing preliminary permit
application no later than 30 days after
the specified comment date for the
particular application. A competing
preliminary permit application must
conform with 18 CFR 4.30(b) and 4.36.

A7. Preliminary Permit—Any
qualified development applicant
desiring to file a competing
development application must submit to
the Commission, on or before a
specified comment date for the
particular application, either a
competing development application or a
notice of intent to file such an
application. Submission of a timely
notice of intent to file a development
application allows an interested person
to file the competing application no
later than 120 days after the specified
comment date for the particular
application. A competing license
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application must conform with 18 CFR
4.30(b) and 4.36.

A9. Notice of intent—A notice of
intent must specify the exact name,
business address, and telephone number
of the prospective applicant, and must
include an unequivocal statement of
intent to submit, if such an application
may be filed, either a preliminary
permit application or a development
application (specify which type of
application). A notice of intent must be
served on the applicant(s) named in this
public notice.

A10. Proposed Scope of Studies under
Permit—A preliminary permit, if issued,
does not authorize construction. The
term of the proposed preliminary permit
would be 36 months. The work
proposed under the preliminary permit
would include economic analysis,
preparation of preliminary engineering
plans, and a study of environmental
impacts. Based on the results of these
studies, the Applicant would decide
whether to proceed with the preparation
of a development application to
construct and operate the project.

B. Comments, Protests, or Motions to
Intervene—Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of Rules of Practice and
Procedure, 18 CFR 385.210, .211, .214.
In determining the appropriate action to
take, the Commission will consider all
protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

B1. Protests or Motions to Intervene—
Anyone may submit a protest or a
motion to intervene in accordance with
the requirements of Rules of Practice
and Procedure, 18 CFR 385.210,
385.211, and 385.214. In determining
the appropriate action to take, the
Commission will consider all protests
filed, but only those who file a motion
to intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any protests or
motions to intervene must be received
on or before the specified deadline date
for the particular application.

C. Filing and Service of Responsive
Documents—Any filings must bear in
all capital letters the title
“COMMENTS”, “NOTICE OF INTENT
TO FILE COMPETING APPLICATION",
“COMPETING APPLICATION”,
“PROTEST”, “MOTION TO
INTERVENE", as applicable, and the
Project Number of the particular

application to which the filing refers.
Any of the above-named documents
must be filed by providing the original
and the number of copies provided by
the Commission’s regulations to: The
Secretary, Federal Energy Regulatory
Commission, 825 North Capitol Street
NE., Washington, DC. 20426. An
additional copy must be sent to
Director, Division of Project Review,
Federal Energy Regulatory Commission,
Room 1027, at the above-mentioned
address. A copy of any notice of intent,
competing application or motion to
intervene must also be served upon each
representative of the Applicant
specified in the particular application.

C1. Filing and Service of Responsive
Documents—Any filings must bear in
all capital letters the title
“COMMENTS”,
“RECOMMENDATIONS FOR TERMS
AND CONDITIONS”, “PROTEST”, OR
“MOTION TO INTERVENE”, as
applicable, and the Project Number of
the particular application to which the
filing refers. Any of the above-named
documents must be filed by providing
the original and the number of copies
provided by the Commission’s
regulations to: The Secretary, Federal
Energy Regulatory Commission, 825
North Capitol Street NE., Washington,
DC 20426. A copy of any motion to
intervene must also be served upon each
representative of the Applicant
specified in the particular application.

D2. Agency Comments—Federal,
state, and local agencies are invited to
file comments on the described
application. A copy of the application
may be obtained by agencies directly
from the Applicant. If an agency does
not file comments within the time
specified for filing comments, it will be
presumed to have no comments. One
copy of an agency’s comments must also
be sent to the Applicant’s
representatives.

D10. Filing and Service of Responsive
Documents—The application is ready
for environmental analysis at this time,
and the Commission is requesting
comments, reply comments,
recommendations, terms and
conditions, and prescriptions.

The Commission directs, pursuant to
section 4.34(b) of the regulations (see
Order No. 533 issued May 8, 1991, 56
FR 23108, May 20, 1991) that all
comments, recommendations, terms and
conditions and prescriptions concerning
the application be filed with the
Commission within 60 days from the
issuance date of this notice (October 24,
1995 for Project No. 2438-007). All
reply comments must be filed with the
Commission within 105 days from the

date of this notice (December 8, 1995 for
Project No. 2438-007).

Anyone may obtain an extension of
time for these deadlines from the
Commission only upon a showing of
good cause or extraordinary
circumstances in accordance with 18
CFR 385.2008.

All filings must (1) bear in all capital
letters the title “COMMENTS”, “REPLY
COMMENTS”,
“RECOMMENDATIONS,” “TERMS
AND CONDITIONS,” or
“PRESCRIPTIONS;"” (2) set forth in the
heading the name of the applicant and
the project number of the application to
which the filing responds; (3) furnish
the name, address, and telephone
number of the person submitting the
filing; and (4) otherwise comply with
the requirements of 18 CFR 385.2001
through 385.2005. All comments,
recommendations, terms and conditions
or prescriptions must set forth their
evidentiary basis and otherwise comply
with the requirements of 18 CFR 4.34(b).
Agencies may obtain copies of the
application directly from the applicant.
Any of these documents must be filed
by providing the original and the
number of copies required by the
Commission’s regulations to: The
Secretary, Federal Energy Regulatory
Commission, 825 North Capitol Street
NE., Washington, DC 20426. An
additional copy must be sent to
Director, Division of Project Review,
Office of Hydropower Licensing,
Federal Energy Regulatory Commission,
Room 1027, at the above address. Each
filing must be accompanied by proof of
service on all persons listed on the
service list prepared by the Commission
in this proceeding, in accordance with
18 CFR 4.34(b), and 385.2010.

El. Filing and Service of Responsive
Documents—The application is not
ready for environmental analysis at this
time; therefore, the Commission is not
now requesting comments,
recommendations, terms and
conditions, or prescriptions.

When the application is ready for
environmental analysis, the
Commission will issue a public notice
requesting comments,
recommendations, terms and
conditions, or prescriptions.

All filings must (1) bear in all capital
letters the title “PROTEST” or
“MOTION TO INTERVENE;” (2) set
forth in the heading the name of the
applicant and the project number of the
application to which the filing
responds; (3) furnish the name, address,
and telephone number of the person
protesting or intervening; and (4)
otherwise comply with the requirements
of 18 CFR 385.2001 through 385.2005.
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Agencies may obtain copies of the
application directly from the applicant.
Any of these documents must be filed
by providing the original and the
number of copies required by the
Commission’s regulations to: The
Secretary, Federal Energy Regulatory
Commission, 825 North Capitol Street,
N.E., Washington, DC 20426. An
additional copy must be sent to
Director, Division of Project Review,
Office of Hydropower Licensing,
Federal Energy Regulatory Commission,
Room 1027, at the above address. A
copy of any protest or motion to
intervene must be served upon each
representative of the applicant specified
in the particular application.

Dated: August 31, 1995, Washington, DC.
Lois D. Cashell,

Secretary.
[FR Doc. 95-22114 Filed 9-6-95; 8:45 am]

BILLING CODE 6717-01-P

[Docket No. TM96-1-118-000]

Arkansas Western Pipeline Company;
Notice of Proposed Changes in FERC
Gas Tariff

August 31, 1995.

Take notice that on August 28, 1995,
Arkansas Western Pipeline Company
(AWP) tendered for filing to become
part of its FERC Gas Tariff First Revised
Volume No. 1, First Revised Sheet No.
4, with a proposed effective date of
October 1, 1995.

AWP states that the purpose of this
filing is to implement for the first time
an ACA charge in its rates. Specifically,
AWP proposes to charge the FERC
approved surcharge of $.0023 per Dth
effective October 1, 1995 in accordance
with Section 11 of the General Terms
and Conditions of AWP’s FERC Gas
Tariff.

Any person desiring to be heard or
protest the subject filing should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,
Washington, D.C. 20426, in accordance
with Sections 385.211 and 385.214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). All such motions and protests
should be filed on or before September
8, 1995. Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on

file with the Commission and available
for public inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 95-22116 Filed 9-6-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. TM96-1-88-000]

Black Marlin Pipeline Company; Notice
of Proposed Changes In FERC Gas
Tariff

August 31, 1995.

Take notice that on August 29, 1995,
Black Marlin Pipeline Company (Black
Marlin) tendered for filing to become
part of its FERC Gas Tariff, First Revised
Volume No. 1, the following tariff sheet
to be effective October 1, 1995:

Sixth Revised Sheet No. 4

Black Marlin states that the above-
referenced tariff sheet is being filed
pursuant to Section 18 of the General
Terms and Conditions of Black Marlin’s
tariff to reflect the decrease of the ACA
charge to 0.22¢/MMBtu based on the
Commission’s Annual Charge Billing for
Fiscal Year 1995.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20426 in accordance with Sections
385.211 and 385.214 of the
Commission’s Rules and Regulations.
All such motions or protests should be
filed on or before September 8, 1995.
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection in the
Public Reference Room.

Lois D. Cashell,

Secretary.

[FR Doc. 95-22118 Filed 9-6-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. TA94-1-23-007]

Eastern Shore Natural Gas Company;
Notice of Proposed Changes in FERC
Gas Tariff

August 31, 1995.

Take notice that on August 29, 1995,
Eastern Shore Natural Gas Company
(Eastern Shore) tendered for filing
certain revised tariff sheets included in
Appendix A attached to the filing. Such
revised tariff sheets bear various

proposed effective dates as indicated
thereon.

Eastern Shore states the instant filing
is being submitted to comply with the
Commission’s order issued August 17,
1995 in Docket Nos. TA94-1-23-003, et
al. The Commission’s order approved
Eastern Shore’s Offer of Settlement
(Settlement) as filed on June 19, 1995,
pursuant to Rule 602 of the
Commission’s Rules of Practice and
Procedure. More specifically, the filing
is submitted in accordance with Articles
I, 11, and Il of the Settlement.

Article | provides that, within fifteen
days after the Commission approves the
Settlement, Eastern Shore shall file
revised Purchased Gas Adjustment
(PGA) and Transportation Cost
Adjustment (TCA) tariff sheets
providing for: (1) The use of the unit-of-
sales method to compute its (a) current
demand and commodity adjustments,
and (b) monthly deferred demand and
commodity costs, and (2) the allocation
of the demand costs to its firm sales
customers based on a jurisdictional
demand allocation factor calculated by
dividing total jurisdictional customers’
contract demands by the total of all
customers’ contract demands (i.e.
jurisdictional and non-jurisdictional).
These revised tariff sheets shall be made
effective June 1, 1994,

Atrticle Il of the Settlement provides
that Eastern Shore shall make cash
refunds to its jurisdictional sales
customers based on the changes in the
PGA method described above. Refunds
shall be computed from June 1, 1994
through June 30, 1995. Such period
coincides with the end of the twelve-
month deferral period which ends four
months prior to the November 1, 1995
effective date of Eastern Shore’s
forthcoming annual PGA filing.
Accordingly, Eastern Shore’s Account
No. 191 demand and commodity
deferral balances shall be zeroed out as
of June 30, 1995, thus eliminating the
need for Eastern Shore to file for
recovery of such balances in its annual
PGA to be filed on or about September
1, 1995.

Article 11l provides that Eastern Shore
shall file revised rate tariff sheets to be
effective July 1, 1995. Such revised tariff
sheets reflect a reduction of $0.9317 per
Dt in Eastern Shore’s jurisdictional
contract demand sales rates. This
reduction is accomplished by restating
Eastern Shore’s Base Tariff Rates to
reflect an equivalent decrease. In
addition, the restated Base Tariff Rates
reflect Eastern Shore’s cumulative PGA
and TCA adjustments as filed in Docket
No. TQ95-3-23-000. Such filing,
accepted by the Commission on May 22,
1995, to be effective May 31, 1995, was
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Eastern Shore’s most recently approved
filing prior to July 1, 1995.

Eastern Shore further states it is also
filing revised rate tariff sheets necessary
to reflect the implementation of the
Settlement on its various filings made
subsequent to July 1, 1995. Such filings
include (1) Docket No. TF95-5-23-000,
an interim PGA approved to be effective
July 1, 1995; (2) Docket No. TQ95-4—
23-000, a quarterly PGA filing approved
to be effective August 1, 1995; (3)
Docket No. TF95-6—-23-000, an interim
PGA filing approved to be effective
August 1, 1995; and (4) Docket No.
TM95-11-23-000, a tracking filing
approved to be effective September 1,
1995.

Eastern Shore states it is currently in
the process of finalizing its refund
calculations and intends to make such
refunds at its earliest opportunity, but in
no event later than September 15, 1995.
As directed by the Commission, Eastern
Shore will file a refund report within
thirty days of the refund distribution.

ESNG states that copies of the filing
have been served upon its jurisdictional
sales customers and interested State
Commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20426, in accordance with Rule 211
and Rule 214 of the Commission’s Rules
of Practice and Procedure (18 CFR
Section 385.211 and Section 385.214).
All such motions or protests should be
filed on or before September 8, 1995.
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file to intervene.
Copies of this filing are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 95-22120 Filed 9-6-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. CP95-708-000]

El Paso Natural Gas Company; Notice
of Application

August 31, 1995.

Take notice that on August 24, 1995,
El Paso Natural Gas Company (El Paso),
P.O. Box 1492, El Paso, Texas 79978
filed an application pursuant to Section
7(b) of the Natural Gas Act for an order
granting permission and approval to
abandon a certification exchange

service, all as more fully set forth in the
application which is on file with the
Commission and open to public
inspection.

El Paso states that it seeks to abandon
an exchange service authorized by an
order issued February 13, 1978, as
amended, in Docket Nos. CP77-604 and
CP77-658. It is stated that such
exchange service was provided in
accordance with the provisions of a Gas
Exchange Agreement dated February 3,
1977 (Exchange Agreement), as
amended, between El Paso and
Transwestern Pipeline Company
(Transwestern). El Paso states that the
Exchange Agreement comprises rate
schedule X-12 of El Paso’s FERC Gas
Tariff, Third Revised Volume No. 2 and
rate schedule X-1 to Transwestern’s
FERC Gas Tariff, Original Volume No. 2.
El Paso states that it does not propose
to abandon any facilities as a result of
the proposed abandonment of exchange
service.

El Paso states that by order issued July
27, 1995, at Docket No. CP95-70-000, et
al., Transwestern has received
permission and approval to abandon the
exchange service.

It is asserted that the proposed
abandonment is permitted by the
present and future public convenience
and necessity because the proposed
abandonment will not result in or cause
any interruption, reduction, or
termination of firm natural gas service
presently rendered by El Paso to any of
its respective customers.

Upon receipt of the requested
abandonment authorization, El Paso
states that it will tender, pursuant to
Part 154 of the Commission’s
Regulations, the appropriate filing to
reflect the cancellation of rate schedule
X-12 to El Paso’s FERC Gas Tariff, Third
Revised Volume No. 2. As required by
ordering paragraph (B) of the
Commission’s July 27, 1995 order at
Transwestern’s Docket No. CP95-70—
000, et al., Transwestern, on August 11,
1995 made a tariff filing in compliance
with the abandonment authorization to
cancel its rate schedule X-1.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before
September 21, 1995, file with the
Federal Energy Regulatory Commission,
Washington, DC 20426, a motion to
intervene or a protest in accordance
with the requirements of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.214 or 385.211)
and the Regulations under the Natural
Gas Act (18 CFR 157.10). All protests
filed with the Commission will be
considered by it in determining the
appropriate action to be taken but will

not serve to make the protestants parties
to the proceeding. Any person wishing
to become a party to a proceeding or to
participate as a party in any hearing
therein must file a motion to intervene
in accordance with the Commission’s
Rules.

Take further notice that, pursuant to
the authority contained in and subject to
the jurisdiction conferred upon the
Federal Energy Regulatory Commission
by Sections 7 and 15 of the Natural Gas
Act and the Commission’s Rules of
Practice and Procedure, a hearing will
be held without further notice before the
Commission or its designee on this
application if no motion to intervene is
filed within the time required herein, if
the Commission on its own review of
the matter finds that permission and
approval for the proposed abandonment
are required by the public convenience
and necessity. If a motion for leave to
intervene is timely filed, or if the
Commission on its own motion believes
that a formal hearing is required, further
notice of such hearing will be duly
given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for El Paso to appear or be
represented at the hearing.

Lois D. Cashell,

Secretary.

[FR Doc. 95-22124 Filed 9-6-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP95-423-000]

Florida Gas Transmission Company;
Notice of Proposed Changes in FERC
Gas Tariff

August 31, 1995.

Take notice that on August 29, 1995,
Florida Gas Transmission Company
(FGT), tendered for filing to become part
of its FERC Gas Tariff, Third Revision
Volume No. 1, the following tariff
sheets:

Second Revised Sheet No. 32
Original Sheet No. 32A

On December 30, 1994, FGT filed a
Section 4 rate case filing (Rate Case) in
Docket No. RP95-103-000, which,
among other things, reflected revised
service levels under Rate Schedules
SFTS and NNTS, and certain tariff
changes related to Rate Schedule NNTS.
Subsequently, on March 23, 1995, the
parties to the Rate Case proceeding
agreed to an Interim Stipulation and
Agreement (Interim S&A). Among other
things, the Interim S&A provided that
the revised service levels under Rate
Schedules SFTS and NNTS and tariff
changes related to Rate Schedule NNTS
would become effective October 1, 1995.
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In the instant filing, FGT is making
tariff revisions to Rate Schedule NNTS
as required by the Interim S&A. These
revisions provide FGT’s customers with
increased flexibility for No-Notice
Service. All of the proposed revisions
relate to Rate Schedule NNTS
customers’ ability to request changes to
NNTS service levels. Specifically,
Section 3.A. of Rate Schedule NNTS is
being revised to provide: (i) That, with
respect to the initial three-year election
option, FGT is not obligated to accept
reductions to NNTS service quantities
which would reduce the aggregate level
of NNTS service quantities by more than
50 percent; and (ii) that shippers may
also request changes to their NNTS
service quantities annually, provided
that FGT is not obligated to accept
reductions, pursuant to the annual
election option, to NNTS service
quantities which would reduce the
aggregate level of NNTS service
subscribed. The tariff sheets filed herein
are identical to Pro Forma Tariff Sheet
Nos. 32 and 32A included in the
Stipulation and Agreement filed August
24,1995 (“*August 24 S&A™) in Docket
No. RP95-103.

The revised service levels under Rate
Schedules SFTS and NNTS will become
effective October 1, 1995. However,
these changes do not require tariff
revisions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426 in accordance with Sections
385.211 and 385.214 of the
Commission’s Rules and Regulations.
All such motions or protests should be
filed on or before September 8, 1995.
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 95-22121 Filed 9-6-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. TM96-1-113-000]

Gasdel Pipeline System, Inc.; Notice of
Change in Annual Charge Adjustment

August 31, 1995.

Take notice that on August 29, 1995,
Gasdel Pipeline System, Inc. (Gasdel)
tendered for filing to become part of its

FERC Gas Tariff, First Revised Volume
No. 1-A, Third Revised Sheet No. 5.

Gasdel states that the purpose of this
filing is to revise its Annual Charge
Adjustment surcharge in order to
recover the Commission’s annual
charges for the 1995 fiscal year. Gasdel
requests that the Commission allow the
tariff sheet to become effective October
1, 1995.

Gasdel states that copies of the filing
have been mailed to all jurisdictional
customers.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the
Secretary, Federal Energy Regulatory
Commission, 825 North Capitol Street,
N.E., Washington, D.C. 20426, in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedures (18 CFR 385.211 and
385.214). Such motions or protests
should be filed on or before September
8, 1995. Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. Any person desiring to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 95-22117 Filed 9-6-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. GT95-53-000]

Panhandle Eastern Pipe Line
Company; Notice of Refund Report

August 31, 1995.

Take notice that on August 29, 1995,
Panhandle Eastern Pipe Line Company
(Panhandle) tendered for filing a Refund
Report pursuant to the Commission’s
May 3, 1995, Order Granting
Clarification (May 3, 1995 Order) issued
in Docket No. RP95-124—-001.

Panhandle states that it has returned
through billing adjustments on certain
customers’ transportation invoices
mailed July 12, 1995, $154,447.63,
representing that portion of the Gas
Research Institute surcharge associated
with discounted capacity release
transactions. Panhandle has included
Appendix A to the filing which shows
the amount refunded to each affected
customer.

Panhandle states that copies of this
filing have been served on all affected
customers and applicable state
regulatory agencies.

Any person desiring to be heard or to
protest this filing should file a motion

to intervene or a protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,
Washington, D.C. 20426, in accordance
with Sections 385.214 and 385.211 of
the Commission’s Rules and
Regulations. All such motions or
protests must be filed on or before
September 8, 1995. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

Lois D. Cashell,

Secretary.

[FR Doc. 95-22123 Filed 9-6-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. TM96-1-80-000]

Tarpon Transmission Company; Notice
of Change in Annual Charge
Adjustment

August 31, 1995.

Take notice that on August 29, 1995,
Tarpon Transmission Company
(Tarpon) tendered for filing and
acceptance the following tariff sheets to
be a part of its FERC Gas Tariff, Original
Volume No. 1:

Thirteenth Revised Sheet No. 2A
Third Revised Sheet No. 2E
Sixth Revised Sheet No. 86A
Eighth Revised Sheet No. 96A

Tarpon states that the purpose of this
filing is to revise its Annual Charge
Adjustment surcharge in order to
recover the Commission’s annual
charges for the 1995 fiscal year. Tarpon
requests that the Commission allow the
tariff sheets to become effective October
1, 1995.

Tarpon states that copies of the filing
have been mailed to its customers and
interested parties.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedures (18 CFR
385.211 and 385.214). Such motions or
protests should be filed on or before
September 8, 1995. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person desiring to become a party



46592

Federal Register / Vol. 60, No. 173 / Thursday, September 7, 1995 / Notices

must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 95-22119 Filed 9-6-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. GT95-54-000]

Trunkline Gas Company; Notice of
Refund Report

August 31, 1995.

Take notice that on August 29, 1995,
Trunkline Gas Company (Trunkline)
filed its report on refunds pursuant to
the Commission’s May 3, 1995, Order
Granting Clarification issued in Gas
Research Institute, 71 FERC 61,131
(1995).

Trunkline states that it has refunded
through billing adjustments on certain
customers’ transportation invoices
mailed July 10, 1995, in compliance
with the Commission’s May 3, 1995,
Order in Docket No. RP95-124-001
related to the treatment of the Gas
Research Institute (GRI) surcharge on
discounted capacity release transactions
during the period January 1, 1995
through May 31, 1995.

Trunkline states that copies of this
filing have been served on all affected
customers, applicable state regulatory
agencies and GRI.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal

Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure 18 CFR385.211,
385.214. All such motions or protests
should be filed on or before September
8, 1995. Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 95-22122 Filed 9-6-95; 8:45 am]
BILLING CODE 6717-01-M

ENVIRONMENTAL PROTECTION
AGENCY

[OPP-66216; FRL 49746]

Notice of Receipt of Requests to
Voluntarily Cancel Certain Pesticide
Registrations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In accordance with section
6(f)(1) of the Federal Insecticide,
Fungicide, and Rodenticide Act
(FIFRA), as amended, EPA is issuing a
notice of receipt of requests by

registrants to voluntarily cancel certain
pesticide registrations.

DATES: Unless a request is withdrawn by
December 6, 1995, orders will be issued
cancelling all of these registrations.

FOR FURTHER INFORMATION CONTACT: By
mail: James A. Hollins, Office of
Pesticide Programs (7502C),
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location for commercial courier
delivery and telephone number: Room
216, Crystal Mall #2, 1921 Jefferson
Davis Highway, Arlington, VA, (703)
305-5761; e-mail:
hollins.james@epamail.epa.gov.
SUPPLEMENTARY INFORMATION:

l. Introduction

Section 6(f)(1) of the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA), as amended, provides that
a pesticide registrant may, at any time,
request that any of its pesticide
registrations be cancelled. The Act
further provides that EPA must publish
a notice of receipt of any such request
in the Federal Register before acting on
the request.

I1. Intent to Cancel

This Notice announces receipt by the
Agency of requests to cancel some 37
pesticide products registered under
section 3 or 24(c) of FIFRA. These
registrations are listed in sequence by
registration number (or company
number and 24(c) number) in the
following Table 1.

TABLE 1. — Registrations With Pending Requests for Cancellation

Registration No.

Product Name

Chemical Name

000224-00029

000241-1D-985—
0010

000352-00447
000352-00534

000432-00741 | Goldcrest Dulak Il

000499-00068

000499-00153

000876-00280
000876-00288
001021-01157

Phillips Fuel Additive 55 MB-E
Cygon 400 Systemic Insecticide

Dupont Benlate 50 DF Fungicide
Du Pont Accent Herbicide

Whitmire Fleas-Off for Dogs

Whitmire PT 515 Wasp-Freeze

Velsicol Technical Chlordane
Technical Heptachlor (Export)
Pyrocide Intermediate 7029

2-Methoxyethanol

dimethyl-

20%
Pyrethrins
Rotenone
Pine oil
Pyrethrins
Rotenone

O,0-Dimethyl S-((methylcarbamoyl)methyl)phosphorodithioate

Methyl 1-(butylcarbamoyl)-2-benzimidazolecarbamate

2-(((((4,6-Dimethoxy-2-pyrimidinyl)amino)carbonyl)amino)sulfonyl)- N, N-

O,0-Diethyl O-(3,5,6-trichloro-2-pyridyl)phosphorothioate
2,2-Dichlorovinyl dimethyl phosphate
Xylene range aromatic solvent

Butoxypolypropylene glycol
(Butylcarbityl) (6-propylpiperonyl) ether 80% and related compounds

Cube Resins other than rotenone
Octachloro-4,7-methanotetrahydroindane
1,4,5,6,7,8,8-Heptachlorotetrahydro-4,7-methanoindene
N-Octyl bicycloheptene dicarboximide
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TABLE 1. — Registrations With Pending Requests for Cancellation—Continued

Registration No. Product Name Chemical Name

(Butylcarbityl) (6-propylpiperonyl) ether 80% and related compounds
20%

Pyrethrins

2,2-Dichlorovinyl dimethyl phosphate

001021-01365 | Pyrocide Fogging Concentrate 7257 N-Octyl bicycloheptene dicarboximide

(Butylcarbityl) (6-propylpiperonyl) ether 80% and related compounds
20%

Pyrethrins

2,2-Dichlorovinyl dimethyl phosphate

001769-00152 | Mint Aire Aerosol 1,2-Propanediol
Triethylene glycol

001769-00241 | National Chemsearch Sana-Cool Hexahydro-1,3,5-tris(2-hydroxyethyl)- s-triazine

001769-00344 | Fen-Two (1-Cyclohexene-1,2-dicarboximido)methyl 2,2-dimethyl-3-(2-
methylpropenyl)cycloprop

4-Chloro-alpha-(1-methylethyl)benzeneacetic acid, cyano(3-
phenoxyphenyl)methyl

004822-00124 | Johnson Yard Master Foam Lawn Weed Killer Monoethanolamine 3,6-dichloro-o-anisate
Diethanolamine (2,4-dichlorophenoxy)acetate

005197-00040 | Viro-Phene Isopropanol
4-tert-Amylphenol
o-Phenylphenol
1,2-Propanediol

005481-00126 | Durham Malathion Sulfur Dust 4-25 O,0-Dimethyl phosphorodithioate of diethylmercaptosuccinate
Sulfur
005481-00245 | Royal Brand Flea Dusting Powder O,0-Dimethyl phosphorodithioate of diethylmercaptosuccinate
005481-00247 | 4% Malathion Dust with Sulphur O,0-Dimethyl phosphorodithioate of diethylmercaptosuccinate
Sulfur
005481-00257 | 5% Malathion Dust O,0-Dimethyl phosphorodithioate of diethylmercaptosuccinate
005481-00258 | Royal Brand 4% Malathion Dust O,0-Dimethyl phosphorodithioate of diethylmercaptosuccinate
005481-00269 | Royal Brand Stored Grain Dust M-1 O,0-Dimethyl phosphorodithioate of diethylmercaptosuccinate
005481-00274 | Malathion 25% Wettable Powder O,0-Dimethyl phosphorodithioate of diethylmercaptosuccinate
005481-00298 | Royal Brand Malathion 25 Dust Base O,0-Dimethyl phosphorodithioate of diethylmercaptosuccinate
007969-00042 | Basagran Manufacturers Concentrate 3-Isopropyl-1H-2,1,3-benzothiadiazin-4(3H)-one-2,2-dioxide, sodium
salt
007969-00054 | Laddok Herbicide 2-Chloro-4-(ethylamino)-6-(isopropylamino)-s-triazine
3-Isopropyl-1H-2,1,3-benzothiadiazin-4(3H)-one-2,2-dioxide, sodium
salt
007969-00103 | Prompt Herbicide 2-Chloro-4-(ethylamino)-6-(isopropylamino)-s-triazine
3-Isopropyl-1H-2,1,3-benzothiadiazin-4(3H)-one-2,2-dioxide, sodium
salt
009403-00010 | Alken V-7 Potassium N-methyldithiocarbamate
Disodium cyanodithioimidocarbonate
010370-00045 | Ford's Durs-Vap Insecticide Concentrate O,0-Diethyl O-(3,5,6-trichloro-2-pyridyl)phosphorothioate
2,2-Dichlorovinyl dimethyl phosphate
010370-00151 | Ford’s Durshan-DDVP 2.5 E.C. O,0-Diethyl O-(3,5,6-trichloro-2-pyridyl)phosphorothioate
2,2-Dichlorovinyl dimethyl phosphate
010370-00164 | Dursban-DDVP 1.25 E.C. O,0-Diethyl O-(3,5,6-trichloro-2-pyridyl)phosphorothioate
2,2-Dichlorovinyl dimethyl phosphate
010370-00258 | Crown Malvex Dry Fly Bait 2,2-Dichlorovinyl dimethyl phosphate
033649-00001 | Dianon O,0-Diethyl O-(2-isopropyl-6-methyl-4-pyrimidinyl)phosphorothioate
034704-00636 | Dichlobenil 50W 2,6-Dichlorobenzonitrile
034704-00637 | Dichlobenil 10-G Aquatic Weed Killer 2,6-Dichlorobenzonitrile
053254-00004 | Oxidan DCN/W Co-Blend Sodium dichloroisocyanurate dihydrate
055947-00143 | Barricade 65WG Herbicide In Water Soluble | 2,4-Dinitro-N3,N3-dipropyl-6-(trifluoromethyl)-1,3-benzenediamine
Packs (Note: N3 = N)

Unless a request is withdrawn by the registrant within 90 days of publication of this notice, orders will be issued
cancelling all of these registrations. Users of these pesticides or anyone else desiring the retention of a registration
should contact the applicable registrant directly during this 90-day period. Two of the registrations for which voluntary
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cancellation has been requested 000876-0280, Technical Chlordane; 000876-00288, Technical Heptachlor are registrations
granted by EPA to Velsicol Chemical Corporation in 1978 for ‘“‘export-only”; these particular registrations have never
authorized sale or use in the United States. EPA does not believe that “export-only’ registrations are appropriate under
FIFRA, and intends to grant Velsicol’s request for voluntary cancellation of these registrations thirty (30) days after
publication of this notice. After the registrations are cancelled, EPA will permit continued exports of chlordane and
heptachlor only if such exports are consistent with all the requirements of section 17 of FIFRA, including the labeling
and purchaser-acknowledgement provisions of section 17(a). The following Table 2 includes the names and addresses

of record for all registrants of the products in Table 1, in sequence by EPA Company Number.

TABLE 2. — REGISTRANTS REQUESTING VOLUNTARY CANCELLATION

EPA
Com- Company Name and Address
pany No.
000224 | Phillips 66 Co., 699 Adams Building, Bartlesville, OK 74004.
000241 | American Cyanamid Co., Agri Research Div - U.S. Regulatory Affairs, Box 400, Princeton, NJ 08543.
000352 | E. I. Du Pont De Nemours & Co., Inc., Barley Mill Plaza, Walker's Mill, Wilmington, DE 19880.
000432 | Agrevo Environmental Health, 95 Chestnut Ridge Rd., Montvale, NJ 07645.
000499 | Whitmire Research Laboratories, Inc., 3568 Tree Ct., Industrial Blvd., St Louis, MO 63122.
000876 | Velsicol Chemical Corp., 10400 W. Higgins Rd., Suite 600, Rosemont, IL 60018.
001021 | Mclaughlin Gormley King Co., 8810 Tenth Ave., North Minneapolis, MN 55427.
001769 | NCH Corp., 2727 Chemsearch Blvd., Irving, TX 75062.
004822 | S.C. Johnson & Son Inc., 1525 Howe Street, Racine, WI 53403.
005197 | Systems General, Inc., Box 152170, Irving, TX 75015.
005481 | Amvac Chemical Corp., 4100 E. Washington Blvd, Los Angeles, CA 90023.
007969 | BASF Corp., Agricultural Products, Box 13528, Research Triangle Park, NC 27709.
009403 | Alken-Murray Corp., 417 Canal Street, New York, NY 10013.
010370 | Agrevo Environmental Health, 95 Chestnut Ridge Rd., Montvale, NJ 07645.
033649 | Nippon Kayaku Co., Ltd., c/o Nichimen America Inc., 1185 Ave. of The Americas, New York, NY 10036.
034704 | Platta Chemical Co., Inc., c/o William M. Mahlburg, Box 667, Greeley, CO 80632.
053254 | 3V Inc., P. O. Drawer Y, Georgetown, SC 29442.
055947 | Sandoz Agro Inc., 1300 E. Touhy Ave., Des Plaines, IL 60018.

I11. Loss of Active Ingredients

Unless the requests for cancellation are withdrawn, one pesticide active ingredient will no longer appear in any
registered products. Those who are concerned about the potential loss of this active ingredient for pesticidal use are
encouraged to work directly with the registrant to explore the possibility of their withdrawing the request for cancellation.
The active ingredient is listed in the following Table 3, with the EPA Company and CAS Number.

TABLE 3. — ACTIVE INGREDIENTS WHICH WOULD DISAPPEAR AS A RESULT OF REGISTRANTS' REQUESTS TO CANCEL

Cas No.

Chemical Name

EPA Company No.

53404-28-7

Dicamba, monoethanolamine salt

004822

IV. Procedures for Withdrawal of
Request

Registrants who choose to withdraw a
request for cancellation must submit
such withdrawal in writing to James A.
Hollins, at the address given above,
postmarked before December 6, 1995.
This written withdrawal of the request
for cancellation will apply only to the
applicable 6(f)(1) request listed in this
notice. If the product(s) have been
subject to a previous cancellation
action, the effective date of cancellation
and all other provisions of any earlier
cancellation action are controlling. The
withdrawal request must also include a

commitment to pay any reregistration
fees due, and to fulfill any applicable
unsatisfied data requirements.

V. Provisions for Disposition of Existing
Stocks

The effective date of cancellation will
be the date of the cancellation order.
The orders effecting these requested
cancellations will generally permit a
registrant to sell or distribute existing
stocks for 1-year after the date the
cancellation request was received. This
policy is in accordance with the
Agency’s statement of policy as
prescribed in Federal Register No. 123,

Vol. 56, dated June 26, 1991. Exceptions
to this general rule will be made if a
product poses a risk concern, or is in
noncompliance with reregistration
requirements, or is subject to a data call-
in. In all cases, product-specific
disposition dates will be given in the
cancellation orders.

Existing stocks are those stocks of
registered pesticide products which are
currently in the United States and
which have been packaged, labeled, and
released for shipment prior to the
effective date of the cancellation action.
Unless the provisions of an earlier order
apply, existing stocks already in the
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hands of dealers or users can be
distributed, sold or used legally until
they are exhausted, provided that such
further sale and use comply with the
EPA-approved label and labeling of the
affected product(s). Exceptions to these
general rules will be made in specific
cases when more stringent restrictions
on sale, distribution, or use of the
products or their ingredients have
already been imposed, as in Special
Review actions, or where the Agency
has identified significant potential risk
concerns associated with a particular
chemical.

List of Subjects

Environmental protection, Pesticides
and pests, Product registrations.

Dated: August 24, 1995.

Frank Sanders,

Director, Program Management and Support
Division, Office of Pesticide Programs.

[FR Doc. 95-22231 Filed 9-6-95; 8:45 am]
BILLING CODE 6560-50-F

[OPP-66215A; FRL-4972-7]

Notice of Receipt of Requests to
Voluntarily Cancel Certain Pesticide
Registrations; Correction

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice correction.

SUMMARY: In FR Doc. 95-18873 in the
issue of the Federal Register of
Wednesday, August 2, 1995, beginning
in the third column on page 39388,
make the following correction.

On page 39390, in the third column,
seventeenth line from the top, the
signature line which reads ‘“‘Frank
Smith,” is corrected to read, ‘“‘Frank
Sanders,”’.

FOR FURTHER INFORMATION CONTACT: By
mail: James A. Hollins, Office of
Pesticide Programs (7502C),
Environmental Protection Agency, 401
M St.,SW., Washington, DC 20460.
Office location for commercial courier
delivery and telephone number: Rm.
216, Crystal Mall No. 2, 1921 Jefferson
Davis Highway, Arlington, VA, (703)
305-5761. E-mail address:
hollins.james@epamail.epa.gov.

List of Subjects

Environmental protection, Pesticides
and pests, Product registrations.

Dated: August 24, 1995.

Frank Sanders,

Director, Program Management and Support
Division, Office of Pesticide Programs.

[FR Doc. 95-22232 Filed 9-6-95; 8:45 am]
BILLING CODE 6560-50-F

[AD-FRL-5292-9]

Control Techniques Guideline
Document; Wood Furniture Finishing
and Cleaning Operations

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Release of draft control
techniques guideline (CTG) document
for public review.

SUMMARY: A draft CTG document for
control of volatile organic compound
(VOC) emissions from wood furniture
finishing and cleaning operations is
available for public review and
comment. This information document
has been prepared to assist States in
analyzing and determining reasonably
available control technology (RACT) for
stationary sources of VOC emissions
located within ozone national ambient
air quality standard nonattainment
areas. The draft document recommends
RACT for industries included in, but not
limited to, nine Standard Industrial
Classification (SIC) codes: Wood
Kitchen Cabinets (SIC 2434), Wood
Household Furniture, except
upholstered (SIC 2511), Wood
Household Furniture, upholstered (SIC
2512), Wood Television, Radio,
Phonograph, and Sewing Machine
Cabinets (SIC 2517), Household
Furniture Not Classified Elsewhere (SIC
2519), Wood Office Furniture (SIC
2521), Public Building and Related
Furniture (SIC 2531), Wood Office and
Store Fixtures (SIC 2541), and Furniture
and Fixtures Not Elsewhere Classified
(SIC 2599).

DATES: Comments must be received on
or before November 6, 1995.

ADDRESSES: Comments. Comments
should be submitted (in duplicate and
on computer disk, if possible) to Mr.
Paul Almodovar, (919) 541-0283,
Coatings and Consumer Products Group,
Emission Standards Division (MD-13),
U.S. Environmental Protection Agency,
Research Triangle Park, North Carolina
27711.

Control Techniques Guideline. Copies
of the draft CTG may be obtained from
the U.S. EPA Library (MD-35), Research
Triangle Park, North Carolina 27711,
telephone number (919) 541-2777.

FOR FURTHER INFORMATION CONTACT: Mr.
Paul Almodovar, (919) 541-0283,

Coatings and Consumer Products Group,
Emission Standards Division (MD-13),
U.S. Environmental Protection Agency,
Research Triangle Park, North Carolina
27711.

SUPPLEMENTARY INFORMATION: The
docket is available for public inspection
at the Office of Air Quality Planning and
Standards, Research Triangle Park,
North Carolina, which is listed in the
ADDRESSES section of this notice. The
draft control technique guidelines
document is also available on the
Technology Transfer Network (TTN), on
the EPA’s electronic bulletin boards.
This bulletin board provides
information and technology exchange in
various areas of air pollution control.
The service is free, except for the cost

of a telephone call. Dial (919) 541-5742
for up to a 14,400 bps modem. If more
information on TTN is needed call the
HELP line at (919) 541-5384.

l. Introduction
A. Background

Under the Clean Air Act (CAA), as
amended in 1990, State implementation
plans (SIP’s) for ozone nonattainment
areas must be revised to require RACT
for control of VOC emissions from
sources for which the EPA has already
published a CTG or for which it will
publish a CTG between the date the
Amendments were enacted and the date
an area achieves attainment status (CAA
182(b)(2)). The EPA has defined RACT
as “‘the lowest emission limitation that
a particular source is capable of meeting
by the application of control technology
that is reasonably available considering
the technological and economic
feasibility” (44 FR 53761, September 17,
1979).

The CTG’s review current knowledge
and data concerning the technology and
costs of various emissions control
techniques. The CTG’s are intended to
provide State and local air pollution
authorities with an information base for
proceeding with their own analyses of
RACT to meet statutory requirements.

Each CTG contains a *‘presumptive
norm” for RACT for a specific source
category, based on the EPA’s evaluation
of the capabilities and problems general
to the category. Where applicable, the
EPA recommends that States adopt
requirements consistent with the
presumptive norm. However, the
presumptive norm is only a
recommendation. States may choose to
develop their own RACT requirements
on a case-by-case basis, considering the
emission reductions needed to obtain
achievement of the national ambient air
guality standards and the economic and



46596

Federal Register / Vol. 60, No. 173 / Thursday, September 7, 1995 / Notices

technical circumstances of the
individual source.

This CTG addresses RACT for control
of VOC emissions from wood furniture
finishing and cleaning operations. The
VOC emissions from wood furniture
finishing, cleaning, and washoff
operations are addressed. Many of the
steps in these operations involve the use
of organic solvents and are sources of
VOC emissions. The sources,
mechanisms, and control of these VOC
emissions are described in the CTG.

The determination of presumptive
RACT for the wood furniture industry
was negotiated under the Federal
Advisory Committee Act with members
of industry, environmental groups,
States, and local agencies. The
regulatory negotiation was conducted in
conjunction with the negotiation for the
proposed national emission standards
for hazardous air pollutants (NESHAP)
for the wood furniture industry
developed under Section 112(d) of the
Act. This combined effort ensured that
both sets of requirements are consistent
and coordinated. The wood furniture
industry NESHAP was proposed on
December 6, 1994 (59 FR 62652), and is
court ordered to be promulgated by
November 15, 1995.

B. Solicitation of Comments

The EPA requests comments from the
public on all aspects of the draft CTG,
including the recommendations for
RACT and the estimated cost of control.

I1. Summary of Impacts

The EPA estimates that State and
local regulations developed pursuant to
this draft CTG would affect about 970
facilities and reduce VOC emissions by
about 20,400 tons per year at a cost of
about $20,200,000. Further information
on costs and controls is presented in the
draft CTG document.

I11. Administrative Requirements
A. Executive Order 12866

Under Executive Order 12866 [58 FR
51735 (October 4, 1993)], the Agency
must determine whether the regulatory
action is “significant’” and therefore
subject to OMB review and the
requirements of the Executive Order.
The Order defines ““significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

It has been determined that this draft
CTG document is not a “‘significant
regulatory action” under the terms of
Executive Order 12866 and is therefore
not subject to OMB review. This CTG
document is not a “‘rulemaking,” rather
it provides information to States to aid
them in developing rules.

Dated: August 18, 1995.
Richard D. Wilson,

Acting Assistant Administrator for Air and
Radiation.

[FR Doc. 95-22089 Filed 9-6-95; 8:45 am]
BILLING CODE 6560-50-P

[FRL-5293-2]

Approval of Categorical Sulfide
Pretreatment Waiver for Uber Tanning
Co. Discharging to City of Owatonna
Subject to Pretreatment Standards
Under 40 CFR Part 425

AGENCY: Environmental Protection
Agency.
ACTION: Notice.

SUMMARY: The City of Owatonna
(hereinafter referred to as ““Owatonna’),
Minnesota operates a publicly owned
treatment works (POTW) which accepts
wastewater from Uber Tanning
Company, which is subject to
pretreatment standards at 40 CFR part
425. Pursuant to 40 CFR 425.04(c),
Owatonna certified to the U.S.
Environmental Protection Agency (U.S.
EPA) on June 28, 1995, that discharge of
sulfide from the tannery would not
interfere with the operation of the
POTW. Pursuant to 40 CFR 425.04(c)
Owatonna provided documentation to
the U.S. EPA on August 14, 1995, of
notice that presents the findings
supporting this determination published
in the local newspaper with the largest
circulation and notice of opportunity for
public hearing.

Pursuant to 40 CFR 425.04(c) and in
consideration of the information
provided by Owatonna, | hereby, waive
the sulfide pretreatment standards at 40
CFR part 425 for Uber Tanning
Company in Owatonna, Minnesota.

DATES: This action is effective as of
September 7, 1995.

FOR FURTHER INFORMATION CONTACT:
Morris Beaton, Permits Section, Water
Quality Branch, U.S. EPA, Region 5, at
(312) 353-0850.

Jo Lynn Traub,

Director, Water Division.

[FR Doc. 95-22084 Filed 9-6-95; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL RESERVE SYSTEM

CNB Bancorp, Inc., et al.; Formations
of; Acquisitions by; and Mergers of
Bank Holding Companies

The companies listed in this notice
have applied for the Board’s approval
under section 3 of the Bank Holding
Company Act (12 U.S.C. 1842) and §
225.14 of the Board’s Regulation Y (12
CFR 225.14) to become a bank holding
company or to acquire a bank or bank
holding company. The factors that are
considered in acting on the applications
are set forth in section 3(c) of the Act
(12 U.S.C. 1842(c)).

Each application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing to the
Reserve Bank or to the offices of the
Board of Governors. Any comment on
an application that requests a hearing
must include a statement of why a
written presentation would not suffice
in lieu of a hearing, identifying
specifically any questions of fact that
are in dispute and summarizing the
evidence that would be presented at a
hearing.

Unless otherwise noted, comments
regarding each of these applications
must be received not later than
September 29, 1995.

A. Federal Reserve Bank of Cleveland
(John J. Wixted, Jr., Vice President) 1455
East Sixth Street, Cleveland, Ohio
44101:

1. CNB Bancorp, Inc., Woodsfield,
Ohio; to become a bank holding
company by acquiring 100 percent of
the voting shares of The Citizens
National Bank of Woodsfield,
Woodsfield, Ohio.

2. F&A Financial Company,
Kittanning, Pennsylvania; to acquire up
to 95.9 percent of the voting shares of
Snyder Holding Company, Kittanning,
Pennsylvania, and thereby indirectly
acquire The Farmers National Bank of
Kittanning, Kittanning, Pennsylvania.

B. Federal Reserve Bank of Atlanta
(Zane R. Kelley, Vice President) 104
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Marietta Street, N.W., Atlanta, Georgia
30303:

1. Home Savings Bank Employee
Stock Ownership Plan, Meridian,
Mississippi; to become a bank holding
company by acquiring 35.81 percent of
the voting shares of Home Savings Bank,
SSB, Meridian, Mississippi.

C. Federal Reserve Bank of St. Louis
(Randall C. Sumner, Vice President) 411
Locust Street, St. Louis, Missouri 63166:

1. Harrell Bancshares, Inc., Camden,
Arkansas; to become a bank holding
company by acquiring 100 percent of
the voting shares of First Bank of South
Arkansas, Junction City, Arkansas, and
Calhoun County Bank, Hampton,
Arkansas.

D. Federal Reserve Bank of
Minneapolis (James M. Lyon, Vice
President) 250 Marquette Avenue,
Minneapolis, Minnesota 55480:

1. Mille Lacs Bancorporation, Inc.,
Onamia, Minnesota; to become a bank
holding company by acquiring 100
percent of the voting shares of Mille
Lacs Bancshares, Inc., Onamia,
Minnesota, and thereby indirectly
acquire First State Bank of Onamia,
Onamia, Minnesota.

E. Federal Reserve Bank of Kansas
City (John E. Yorke, Senior Vice
President) 925 Grand Avenue, Kansas
City, Missouri 64198:

1. Aspen Bancshares, Inc., Aspen,
Colorado; to acquire 100 percent of the
voting shares of VVal Cor Bancorporation,
Inc., Cortez, Colorado, and thereby
indirectly acquire Valley National Bank,
Cortez, Colorado.

2. First National Bancshares, Inc.
ESOP and 401(k) Trusts, Goodland,
Kansas; to become a bank holding
company by acquiring 35 percent of the
voting shares of First National
Bancshares, Inc., Goodland, Kansas, and
thereby acquire First National Bank,
Goodland, Kansas.

Board of Governors of the Federal Reserve
System, August 31, 1995.

William W. Wiles,

Secretary of the Board.

[FR Doc. 95-22205 Filed 9-6-95; 8:45 am]
BILLING CODE 6210-01-F

First Midwest Bancorp, Inc.; Formation
of, Acquisition by, or Merger of Bank
Holding Companies; and Acquisition
of Nonbanking Company

The company listed in this notice has
applied under § 225.14 of the Board’s
Regulation Y (12 CFR 225.14) for the
Board’s approval under section 3 of the
Bank Holding Company Act (12 U.S.C.
1842) to become a bank holding
company or to acquire voting securities
of a bank or bank holding company. The

listed company has also applied under
§ 225.23(a)(2) of Regulation Y (12 CFR
225.23(a)(2)) for the Board’s approval
under section 4(c)(8) of the Bank
Holding Company Act (12 U.S.C.
1843(c)(8)) and § 225.21(a) of Regulation
Y (12 CFR 225.21(a)) to acquire or
control voting securities or assets of a
company engaged in a nonbanking
activity that is listed in § 225.25 of
Regulation Y as closely related to
banking and permissible for bank
holding companies, or to engage in such
an activity. Unless otherwise noted,
these activities will be conducted
throughout the United States.

The application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing on the
guestion whether consummation of the
proposal can ““‘reasonably be expected to
produce benefits to the public, such as
greater convenience, increased
competition, or gains in efficiency, that
outweigh possible adverse effects, such
as undue concentration of resources,
decreased or unfair competition,
conflicts of interests, or unsound
banking practices.” Any request for a
hearing on this question must be
accompanied by a statement of the
reasons a written presentation would
not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal.

Comments regarding the application
must be received at the Reserve Bank
indicated or the offices of the Board of
Governors not later than September 20,
1995.

A. Federal Reserve Bank of Chicago
(James A. Bluemle, Vice President) 230
South LaSalle Street, Chicago, Illinois
60690:

1. First Midwest Bancorp, Inc.,
Naperville, Illinois; to acquire 100
percent of the voting shares of CF
Bancorp, Inc., Davenport, lowa a savings
and loan holding company, and thereby
indirectly acquire Citizens Federal
Savings Bank, F.S.B., Davenport, lowa
(Citizens), and thereby engage in
owning, controlling, or operating a
savings association, pursuant to §
225.25(b)(9) of the Board’s Regulation Y.
Citizens may convert to a national bank
upon consummation of the proposal.
Applicant also has applied to acquire
Citizens Service Corporation,
Davenport, lowa, and thereby engage in

making, acquiring, or servicing loans,
pursuant to § 225.25(b)(1) of the Board’s
Regulation Y; Citizens Federal
Insurance Agency, Davenport, lowa, and
thereby engage in providing securities
brokerage services, pursuant to 8
225.25(b)(15) of the Board’s Regulation
Y and the sale of credit insurance on
consumer loans, pursuant to §
225.25(b)(8)(i) of the Board’s Regulation
Y.

Board of Governors of the Federal Reserve
System, August 31, 1995.
William W. Wiles,
Secretary of the Board.
[FR Doc. 95-22208 Filed 9-6-95; 8:45 am]
BILLING CODE 6210-01-F

Independence Bancorp, Inc., et al;
Change in Bank Control Notice

Acquisition of Shares of Banks or
Bank Holding Companies

The notificant listed below has
applied under the Change in Bank
Control Act (12 U.S.C. 1817(j)) and §
225.41 of the Board’s Regulation Y (12
CFR 225.41) to acquire a bank or bank
holding company. The factors that are
considered in acting on notices are set
forth in paragraph 7 of the Act (12
U.S.C. 1817(j)(7)).

The notice is available for immediate
inspection at the Federal Reserve Bank
indicated. Once the notice has been
accepted for processing, it will also be
available for inspection at the offices of
the Board of Governors. Interested
persons may express their views in
writing to the Reserve Bank indicated
for the notice or to the offices of the
Board of Governors. Comments must be
received not later than September 20,
1995.

A. Federal Reserve Bank of New
York (William L. Rutledge, Senior Vice
President) 33 Liberty Street, New York,
New York 10045:

1. Independence Bancorp, Inc.
Employee Stock Ownership Plan,
Ramsey, New Jersey; to acquire 23.3
percent of the voting shares of
Independence Bancorp, Inc., Ramsey,
New Jersey, and thereby indirectly
acquire Independence Bank of New
Jersey, Ramsey, New Jersey.

Board of Governors of the Federal Reserve
System, August 31, 1995.

William W. Wiles,

Secretary of the Board.

[FR Doc. 95-22207 Filed 9-6-95; 8:45 am]
BILLING CODE 6210-01-F
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MidWest Bancorporation, Inc.; Change
in Bank Control Notice

Acquisition of Shares of Banks or
Bank Holding Companies

The notificant listed below has
applied under the Change in Bank
Control Act (12 U.S.C. 1817(j)) and §
225.41 of the Board’s Regulation Y (12
CFR 225.41) to acquire a bank or bank
holding company. The factors that are
considered in acting on notices are set
forth in paragraph 7 of the Act (12
U.S.C. 1817(j)(7)).

The notice is available for immediate
inspection at the Federal Reserve Bank
indicated. Once the notice has been
accepted for processing, it will also be
available for inspection at the offices of
the Board of Governors. Interested
persons may express their views in
writing to the Reserve Bank indicated
for the notice or to the offices of the
Board of Governors. Comments must be
received not later than September 20,
1995.

A. Federal Reserve Bank of
Minneapolis (James M. Lyon, Vice
President) 250 Marquette Avenue,
Minneapolis, Minnesota 55480:

1. MidWest Bancorporation, Inc.,
Minnetonka, Minnesota, and Todd
County Agency, Inc., Minnetonka,
Minnesota; to acquire West Central
Agency, Inc., Graceville, Minnesota, and
thereby acquire certain assets from
Graceville Insurance Agency, Graceville,
Minnesota, and thereby engage in

general insurance agency activities in a
place with a population of less than
5,000, pursuant to § 225.25(b)(8)(iii)(A)
of the Board’s Regulation Y. The
geographic scope for these activities is
the Minnesota communities of Barrett,
Bertha, Elbow Lake, Graceville,
Verndale, and Wheaton, each of which
has a population of less than 5,000.
Board of Governors of the Federal Reserve
System, August 31, 1995.
William W. Wiles,
Secretary of the Board.
[FR Doc. 9522206 Filed 9-6-95; 8:45 am]
BILLING CODE 6210-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Administration for Children and
Families

Agency Information Collection Under
OMB Review; Proposed Information
Collection Submitted for Public
Comment and Recommendations

In compliance with the requirements
of Section 3506(c)(2)(A) of the
Paperwork Reduction Act of 1995 for
opportunity for public comment on
proposed data collection projects, the
Administration for Children and
Families (ACF) is publishing the
following summary(ies). To request
copies of the proposed collection of
information write The Administration
for Children and Families, Office of

Information Systems, 370 L’Enfant
Promenade, SW., Washington, DC
20447, Attn: ACF Reports Clearance
Officer.

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology. Consideration will be given
to comments and suggestions submitted
within 60 days of this publication.

Proposed Project(s):

Title: Family Preservation and Family
Services (FP/FS) Support Act.

OMB No.: New.

Description: Participants in the
implementation of the Family
Preservation and Family Support
Services Program will provide
information for reauthorization of Title
IV-B, subpart 2 of the Social Security
Act and provide feedback to ACF
necessary to determine the need for
future policy guidance and refine the
nature and scope of technical assistance.

Respondents: State, Local and Tribal
government.

No. of re- No. of re- Average bur-
Title spondents sponses per den per re- Burden
p respondents sponse
Traditional Child Welfare Staff .............cccciiiiiiiiii e 40 1 2.00 19.90
FP/ES Coordinator ...........cccoeeveeneee. 10 1 1.00 10.00
FP/FS Stakeholders ........... 80 1 8.00 80.00
Family Preservation Staff ... 10 1 0.75 7.50
Family SUPPOIT ST ... e e e 10 1 1.00 10.00
Estimated Total Annual Burden HOUIS: ..........ccocoiiiiieniniieninieienceinneeieniene | evveenresieeinenesies | eenreseeiesesinnne | cvrenreesneseennennens 127.5

Dated: August 30, 1995.
Roberta Katson,

Acting Director, Office of Information
Resource Management.

[FR Doc. 95-22079 Filed 9-6-95; 8:45 am]
BILLING CODE 4184-01-M

ACTION: Announcement of availability of
competitive financial assistance for
projects in competitive areas
administered by the Administration for
Native Americans for American Indians,
Native Hawaiian, Alaska Natives and
Native American Pacific Islanders.

[Program Announcement No. 93612—-961]

Administration for Native Americans;
Availability of Financial Assistance

AGENCY: Administration for Native
Americans (ANA), Administration for
Children and Families, (ACF).

SUMMARY: The Administration for
Native Americans (ANA) announces the
anticipated availability of fiscal year
1996 funds in four competitive areas:

(1) Governance and social and
economic development;

(2) Governance and social and
economic development for Alaska
Native entities;

(3) Environmental regulatory
enhancement; and

(4) Native American languages
preservation and enhancement.

Financial assistance provided by ANA
in support of projects in these four areas
is intended to promote the goal of self-
sufficiency for Native Americans.

APPLICATION KIT: Application Kits,
containing the necessary forms and
instructions to apply for a grant under
this program announcement, may be
obtained from: Department of Health
and Human Services, Administration for
Children and Families, Administration
for Native Americans, Room 348F,
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Hubert H. Humphrey Building, 200
Independence Avenue, SW.,
Washington, D.C. 20201-0001,
Attention: 93612-961, Telephone: (202)
690-7776.

SUPPLEMENTARY INFORMATION:
Introduction and Purpose

The purpose of this program
announcement is to announce the
anticipated availability of fiscal year
1996 funds, authorized under the Native
American Programs Act (Act), as
amended, to promote the goal of social
and economic self-sufficiency for
American Indians, Alaska Natives,
Native Hawaiians, and Native American
Pacific Islanders in four competitive
areas.

In order to streamline the application
process for eligible applicants under
four competitive areas, ANA is issuing
a single program announcement for
fiscal year 1996 funds. Therefore,
information regarding ANA’s mission,
policy, goals, application requirements,
review criteria and closing dates for
each competitive area is included in this
comprehensive announcement.

In previous years, the Administration
for Native Americans promoted the goal
of self-sufficiency in Native American
communities primarily through Social
and Economic Development Strategies
(SEDS) projects. Amendments to the
Native American Programs Act have
expanded ANA'’s granting authority to
establish two additional programs for 1)
environmental regulatory enhancement,
and 2) Native American languages
preservation and enhancement.

Funding authorization is provided
under sections [803(a), 803(d) and 803C
of the Native American Programs Act of
1974, as amended (Pub. L. 93-644, 88
Stat. 2324, 42 U.S.C. 2991b).]

The Indian Environmental Regulatory
Enhancement Act of 1990 (Pub. L. 101-
408) authorizes financial assistance for
projects to address environmental
regulatory concerns (Section 803(d) of
the Native American Programs Act of
1974, as amended).

The Native American Languages Act
of 1992 (Pub. L. 102-524) authorizes
financial assistance for projects to
promote the survival and continuing
vitality of Native American languages
(Section 803C of the Native American
Programs Act of 1974, as amended).

This program announcement is being
issued in anticipation of the
appropriation of funds for fiscal year
1996 and the availability of funds for
the four competitive areas is contingent
upon sufficient final appropriations.
Proposed projects will be reviewed on a
competitive basis against the specific

evaluation criteria presented under each
competitive area in this announcement.

Eligible applicants may compete for
and receive a grant award in each of the
three competitive areas (An Alaska
Native entity may not submit an
application under both Competitive
Areas 1 and 2 for the same closing date.)
However, ANA continues its policy that
an applicant may only submit one
application per competitive area.

This program announcement consists
of three parts.

Part 1 ANA Policy and Goals

Provides general information about
ANA'’s policies and goals for the four
competitive areas.

Part Il ANA Competitive Areas

Describes the four competitive areas
under which ANA is requesting
applications:

» Governance, Social and Economic
Development (SEDS);

» Governance, Social and Economic
Development (SEDS) for Alaska Native
entities;

« Environmental Regulatory
Enhancement; and

< Native American Languages
Preservation and Enhancement.

Each competitive area includes the
following sections which provide area-
specific information to be used to
develop an application for ANA funds:

Purpose and Availability of Funds;

Background;

Proposed Projects to be Funded;

Eligible Applicants;

Grantee Share of the Project;

Review Criteria;

Application Due Date(s); and

Contacts to Obtain Further
Information

Part 111  General Application
Information and Guidance

Provides important information and
guidance that applies to all four
competitive areas and that must be
taken into account in developing an
application for any of the four areas.

Part I—ANA Policy and Goals

The mission of the Administration for
Native Americans (ANA) is to promote
the goal of social and economic self-
sufficiency for American Indians,
Alaska Natives, Native Hawaiians, and
other Native American Pacific Islanders.

The Administration for Native
Americans believes that a Native
American community is self-sufficient
when it can generate and control the
resources necessary to meet its social
and economic goals, and the needs of its
members.

The Administration for Native
Americans also believes that the

TOTMOOm>

responsibility for achieving self-
sufficiency resides with the governing
bodies of Indian tribes, Alaska Native
villages, and in the leadership of Native
American groups. A community’s
progress toward self-sufficiency is based
on its efforts to plan, organize, and
direct resources in a comprehensive
manner which is consistent with its
established long-range goals.

The Administration for Native
Americans’ policy is based on three
interrelated goals:

1. Governance: To assist tribal and
Alaska Native village governments,
Native American institutions, and local
leadership to exercise local control and
decision-making over their resources.

2. Economic Development: To foster
the development of stable, diversified
local economies and economic activities
which will provide jobs and promote
economic well-being.

3. Social Development: To support
local access to, control of, and
coordination of services and programs
which safeguard the health, well-being
and culture of people, provide support
services and training so people can
work, and which are essential to a
thriving and self-sufficient community.

The Administration for Native
Americans assists eligible applicants for
the four competitive areas to undertake
one to three year development projects
that are part of long-range
comprehensive plans to move toward
governance, social, and/or economic
self-sufficiency.

For each type of project, applicants
must describe a concrete locally-
determined strategy to carry out a
proposed project with fundable
objectives and activities.

Local long-range planning must
consider the maximum use of all
available resources, how the resources
will be directed to development
opportunities, and present a strategy for
overcoming the local issues that hinder
movement toward self-sufficiency in the
community.

Under each competitive area, ANA
will only accept one application which
serves or impacts a reservation, Tribe, or
Native American community.

An application from a federally
recognized Tribe, Alaska Native Village
or Native American organization must
be from the governing body of the Tribe
or organization. ANA will not accept
applications from tribal components
which are tribally-authorized divisions
of a larger tribe, unless the application
includes a Tribal resolution which
clearly demonstrates the Tribe’s support
of the project and the Tribe’s
understanding that the other applicant’s
project supplants the Tribe’s authority
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to submit an application under that
specific competitive area for the
duration of the approved grant period.

Note: If a Tribe or Alaska Native village
chooses not to submit an application under
a specific competitive area, it may support
another applicant’s project (e.g., a tribal
organization) which serves or impacts the
reservation. In this case, the applicant must
include a Tribal resolution which clearly
demonstrates the Tribe’s support of the
project and the Tribe’s understanding that
the other applicant’s project supplants the
Tribe’s authority to submit an application
under that specific competitive area for the
duration of the approved grant period.

Part II—ANA Competitive Areas

The four competitive areas under this
Part describe ANA'’s funding authorities,
priorities, special initiatives,
requirements, and review criteria.
However, most of the requirements are
standard for all applications to be
submitted under this program
announcement. The standard
requirements necessary for each
application, as well as standard ANA
program guidance and technical
guidance are described in Part I1l of this
announcement.

An applicant may submit a separate
application under any of the
competitive areas described in this Part,
as long as the applicant meets the
eligibility requirements that are listed
separately under each area.
Applications for SEDS grants from
Alaska Native entities may be submitted
under either Competitive Area 1 or
Competitive Area 2. An Alaska Native
entity may not submit an application
under both Competitive Areas 1 and 2
for the same closing date.

ANA Competitive Area 1. Social and
Economic Development Strategies
(SEDS) Projects

A. Purpose and Availability of Funds

The purpose of this competitive area
is to announce the anticipated
availability of fiscal year 1996 financial
assistance to promote the goal of social
and economic self-sufficiency for
American Indians, Alaska Natives,
Native Hawaiians, and Native American
Pacific Islanders through locally
developed social and economic
development strategies (SEDS).

Approximately $14 million of
financial assistance is anticipated to be
available under this priority area for
governance, social and economic
development projects. In fiscal year
1996, ANA anticipates awarding
approximately 120 competitive grants
ranging from $30,000 to $1,000,000
under this competitive area.

B. Background

To achieve its goals, ANA supports
tribal and village governments, and
Native American organizations, in their
efforts to develop and implement
community-based, long-term
governance, social and economic
development strategies (SEDS). These
strategies must promote the goal of self-
sufficiency in local communities.

The SEDS approach is based on
ANA's program goals and incorporates
two fundamental principles:

1. The local community and its
leadership are responsible for
determining goals, setting priorities, and
planning and implementing programs
aimed at achieving those goals. The
local community is in the best position
to apply its own cultural, political, and
socio-economic values to its long-term
strategies and programs.

2. Governance and social and
economic development are interrelated.
In order to move toward self-sufficiency,
development in one area should be
balanced with development in the
others. Consequently, comprehensive
development strategies should address
all aspects of the governmental,
economic, and social infrastructures
needed to promote self-sufficient
communities.

ANA'’s SEDS policy is based on the
use of the following definitions:

« “Governmental infrastructure”
includes the constitutional, legal, and
administrative development requisite
for independent governance.

« “Economic infrastructure” includes
the physical, commercial, industrial
and/or agricultural components
necessary for a functioning local
economy which supports the life-style
embraced by the Native American
community.

« “Social infrastructure” includes
those components through which
health, economic well-being and culture
are maintained within the community
and that support governance and
economic goals.

These definitions should be kept in
mind as a local social and economic
development strategy is developed as
part of a grant application.

A community’s movement toward
self-sufficiency could be jeopardized if
a careful balance between governmental,
economic and social development is not
maintained. For example, expansion of
social services, without providing
opportunities for employment and
economic development, could lead to
dependency on social services.

Conversely, inadequate support
services and training could seriously
impede productivity and local economic

development. Additionally, the
necessary infrastructures must be
developed or expanded at the
community level to support social and
economic development and growth. In
designing their social and economic
development strategies, ANA
encourages an applicant to use or
leverage all available human, natural,
financial, and physical resources.

In discussing their community-based,
long-range goals, and the objectives for
the proposed projects, ANA
recommends that non-Federally
recognized and off-reservation groups
include a description of what
constitutes their specific community.

ANA encourages the development
and maintenance of comprehensive
strategic plans which are an integral
part of attaining and supporting the
balance necessary for successful
activities that lead to self-sufficiency.

C. Proposed Projects to be Funded

This section provides descriptions of
activities which are consistent with the
SEDS philosophy. Proposed activities
should be tailored to reflect the
governance, social and economic
development needs of the local
community and should be consistent
and supportive of the proposed project
objectives.

The types of projects which ANA may
fund include, but are not limited to, the
following:

Governance

« Improvements in the governmental,
judicial and/or administrative
infrastructures of tribal and village
governments (such as strengthening or
streamlining management procedures or
the development of tribal court
systems);

¢ Increasing the ability of tribes,
villages, and Native American groups
and organizations to plan, develop, and
administer a comprehensive program to
support community social and
economic self-sufficiency (including
strategic planning);

¢ Increasing awareness of and
exercising the legal rights and benefits
to which Native Americans are entitled,
either by virtue of treaties, the Federal
trust relationship, legislative authority,
executive orders, administrative and
court decisions, or as citizens of a
particular state, territory, or of the
United States.

« Status clarification activities for
Native groups seeking Federal or State
tribal recognition, such as performing
research or any other function necessary
to submit a petition for Federal
acknowledgement or in response to any
obvious deficiencies cited by the Bureau
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of Acknowledgement and Research
(BAR), Department of Interior, in a
petition from a Native group seeking
Federal recognition; and

« Development of and/or
amendments to tribal constitutions,
court procedures and functions, by-laws
or codes, and council or executive
branch duties and functions.

Economic Development

« Development of a community
economic infrastructure that will result
in businesses, jobs, and an economic
support structure.

« Establishment or expansion of
businesses and jobs in areas such as
tourism, specialty agriculture, light and/
or heavy manufacturing, construction,
housing and fisheries or aquaculture;

« Stabilizing and diversifying a
Native community’s economic base
through business development ventures;

« Creation of microenterprises or
private sector development;

« Establishment or expansion of
businesses and jobs that utilize Indian
tax incentives passed in the Omnibus
Budget Reconciliation Act of 1993; and

Social Development

« Enhancing tribal capabilities to
design or administer programs aimed at
strengthening the social environment
desired by the local community;

« Developing local and intertribal
models related to comprehensive
planning and delivery of services;

« Developing programs or activities to
preserve and enhance tribal heritage and
culture; and

« Establishing programs which
involve extended families or tribal
societies in activities that strengthen
cultural identity and promote
community development or self-esteem.

D. Eligible Applicants

Current ANA SEDS grantees whose
project period terminates in fiscal year
1996 (October 1, 1995-September 30,
1996) are eligible to apply for a grant
award under this program
announcement. (The Project Period is
noted in Block 9 of the “Financial
Assistance Award” document).

Additionally, provided they are not
current ANA SEDS grantees, the
following organizations are eligible to
apply under this competitive area:

» Federally recognized Indian Tribes;

¢ Consortia of Indian Tribes;

¢ Incorporated non-Federally
recognized Tribes;

¢ Incorporated nonprofit multi-
purpose community-based Indian
organizations;

¢ Urban Indian Centers;

< National or regional incorporated
nonprofit Native American

organizations with Native American
community-specific objectives;

« Alaska Native villages as defined in
the Alaska Native Claims Settlement Act
(ANCSA) and/or nonprofit village
consortia;

 Incorporated nonprofit Alaska
Native multi-purpose community-based
organizations;

* Nonprofit Alaska Native Regional
Corporations/Associations in Alaska
with village specific projects;

« Nonprofit Native organizations in
Alaska with village specific projects;

* Public and nonprofit private
agencies serving Native Hawaiians;

e Public and nonprofit private
agencies serving native peoples from
Guam, American Samoa, Palau, or the
Commonwealth of the Northern Mariana
Islands. (The populations served may be
located on these islands or in the United
States); and

e Tribally Controlled Community
Colleges, Tribally Controlled Post-
Secondary Vocational Institutions, and
colleges and universities located in
Hawaii, Guam, American Samoa, Palau,
or the Commonwealth of the Northern
Mariana Islands which serve Native
American Pacific Islanders.

Proof of an applicant’s nonprofit
status, such as an IRS determination of
nonprofit status under IRS Code
501(c)(3), must be included in the
application.

If the applicant, other than a tribe or
an Alaska Native Village government, is
proposing a project benefiting Native
Americans or Native Alaskans, or both,
it must provide assurance that its duly
elected or appointed board of directors
is representative of the community to be
served. An organization can
conclusively establish that it meets this
requirement through a signed statement
or resolution stating that its duly elected
or appointed board of directors are
either Native Americans or Native
Alaskans or a copy of the organizational
charter or by-laws that clearly states that
the organization has a board drawn from
members of those groups.

Note: Under each competitive area, ANA
will only accept one application which
serves or impacts a reservation, Tribe, or
Native American community. If a Tribe or
Alaska Native village chooses not to submit
an application under a specific competitive
area, it may support another applicant’s
project (e.g., a tribal organization) which
serves or impacts the reservation.

In this case, the applicant must
include a Tribal resolution which
clearly demonstrates the Tribe’s support
of the project and the Tribe’s
understanding that the other applicant’s
project supplants the Tribe’s authority
to submit an application under that

specific competitive area for the
duration of the approved grant period.

E. Grantee Share of the Project

Grantees must provide at least 20
percent of the total approved cost of the
project. (The total approved cost of the
project is the sum of the ACF share and
the non-Federal share.) The non-Federal
share may be met by cash or in-kind
contributions; although applicants are
encouraged to meet their match
requirements through cash
contributions. Therefore, a project
requesting $300,000 in Federal funds
must include a match of at least $75,000
(20% total project cost).

As per 45 CFR Part 74.2, In-Kind
contributions is defined as “‘the value of
non-cash contributions provided by
non-Federal third parties. Third party-in
kind contributions may be in the form
of real property, equipment, supplies
and other expendable property, and the
value of goods and services directly
benefiting and specifically identifiable
to the project or program.”

In addition it may include other
Federal funding sources where its
legislation or regulations authorizes
using specific types of funds for a match
and provided the source relates to the
ANA project, as follows:

* Indian Child Welfare funds,
through the Department of Interior;

¢ Indian Self-Determination and
Education Assistance funds, through the
Department of Interior and the
Department of Health and Human
Services; and

¢ Community Development Block
Grant funds, through the Department of
Housing and Urban Development.

An itemized budget detailing the
applicant’s non-Federal share, and its
source, must be included in an
application.

If an applicant plans to charge
indirect costs in its ANA application, a
current copy of its Indirect Cost
Agreement must be included in the
application.

A request for a waiver of the non-
Federal share requirement may be
submitted in accordance with 45 CFR
1336.50(b)(3) of the Native American
Program Regulations.

Note: Applications originating from
American Samoa, Guam, Palau, or the
Commonwealth of the Northern Mariana
Islands are covered under Section 501(d) of
Public Law 95-134, as amended (48 U.S.C.
1469a) under which HHS waives any
requirement for local matching funds under
$200,000 (including in-kind contributions).

F. Review Criteria

A proposed project should reflect the
purposes of ANA’s SEDS policy and
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program goals (described in the
Background section of this competitive
area), include a social and economic
development strategy which reflects the
needs and specific circumstances of the
local community, and address the
specific developmental steps that the
tribe or Native American community is
undertaking toward self-sufficiency.

The evaluation criteria are closely
related to each other and are considered
as a whole in judging the overall quality
of an application. Points are awarded
only to applications which are
responsive to this competitive area and
these criteria. Proposed projects will be
reviewed on a competitive basis using
the following evaluation criteria:

(1) Long-Range Goals and Available
Resources. (15 Points)

(a) The application describes the long-
range goals and strategy, including:

* How specific social, governance
and economic long-range community
goals relate to the proposed project and
strategy;

¢ How the community intends to
achieve these goals;

¢ The relationship between the long-
range goals and the applicant’s
comprehensive community social and
economic development plan. (Inclusion
of the community’s entire development
plan is not necessary); and

e A clearly delineated social and
economic development strategy (SEDS).

The application documents the type
of involvement and support of the
community in the planning process and
implementation of the proposed project.
A Tribe may meet this requirement by
submitting a resolution stating that
community involvement has occurred
in the project planning. All other
eligible applicants may meet this
requirement by providing
documentation of community support/
involvement. The type of community
you serve will determine the type of
documentation necessary.

For example, a tribal organization
may submit resolutions supporting the
project proposal from each of its
members tribes, as well as a resolution
from the applicant organization. Other
examples of documentation include:
community surveys; minutes of
community meetings; questionnaires;
tribal presentations; and/or discussion/
position papers.

Applications from National Indian
and Native organizations must clearly
demonstrate a need for the project,
explain how the project was originated,
state who the intended beneficiaries
will be, and describe how the recipients
will actually benefit from the project.
National Indian and Native

organizations should define their
membership and describe how the
organization operates.

(b) Available resources (other than
ANA and the non-Federal share) which
will assist, and be coordinated with the
project are described. These resources
should be documented by letters or
documents of commitment of resources,
not merely letters of support.

» ‘“Letters of support’” merely express
another organization’s endorsement of a
proposed project. Support letters are not
binding commitment letters or do not
factually establish the authenticity of
other resources.

o “Letters and other documents of
commitment” are binding when they
specifically state the nature, the amount,
and conditions under which another
agency or organization will support a
project funded with ANA funds.

For example, a letter from another
Federal agency or foundation pledging a
commitment of $200,000 in
construction funding to complement
proposed ANA funded pre-construction
activity is evidence of a firm funding
commitment. These resources may be
human, natural or financial, and may
include other Federal and non-Federal
resources. (Applicant states that
additional funding will be sought from
other specific sources are not
considered a binding commitment of
outside resources.)

Note: Applicants from the Native American
Pacific Islands are not required to provide a
20% match for the non-Federal share if it is
under $200,000 and may not have points
reduced for this policy. They are, however,
expected to coordinate non-ANA resources
for the proposed project, as are all ANA
applicants.

(2) Organizational Capabilities and
Qualifications. (10 Points)

(a) The management and
administrative structure of the applicant
is explained. Evidence of the applicant’s
ability to manage a project of the
proposed scope is demonstrated. The
application clearly shows the successful
management of projects of similar scope
by the organization, and/or by the
individuals designated to manage the
project.

(b) Position descriptions and/or
resumes of key personnel, including
those of consultants, are presented. The
position descriptions and/or resumes
relate specifically to the staff proposed
in the Approach Page and in the
proposed Budget of the application.
Position descriptions very clearly
describe each position and its duties
and clearly relate to the personnel
staffing required to achieve the project
objectives. Resumes demonstrate that

the proposed staff are qualified to carry
out the project activities. Either the
position descriptions or the resumes
contain the qualifications and/or
specialized skills necessary for overall
quality management of the project.
Resumes must be included if
individuals have been identified for
positions in the application.

Note: Applicants are strongly encouraged
to give preference to Native Americans in
hiring staff and subcontracting services under
an approved ANA grant.

(3) Project Objectives, Approach and
Activities. (45 Points)

The application proposes specific
project Objective Work Plans with
activities related to each specific
objective.

The Objective Work Plan(s) in the
application includes project objectives
and activities for each budget period
proposed and demonstrates that each of
the objectives and its activities:

* Is measurable and/or quantifiable in
terms of results or outcomes;

« Supports the community’s social
and economic development strategy;

¢ Clearly relates to the community’s
long-range goals;

¢ Can be accomplished with the
available or expected resources during
the proposed project period;

< Indicates when the objective, and
major activities under each objective,
will be accomplished;

« Specifies who will conduct the
activities under each objective; and

* Supports a project that will be
completed, self-sustaining, or financed
by other than ANA funds at the end of
the project period.

(4) Results or Benefits Expected. (20
Points)

Completion of the proposed objectives
will result in specific, measurable
results. The application shows how the
expected results will help the
community meet its long-range goals.
The specific information provided in
the narrative and objective work plans
on expected results or benefits for each
objective is the standard upon which its
achievement can be evaluated at the end
of each budget year.

(5) Budget. (10 Points)

A detailed and fully explained budget
is provided for each budget period
requested which:

« Justifies each line item, with a well-
written justification, in the budget
categories in Section B of the Budget
Information of the application,
including the applicant’s non-Federal
share and its source;

¢ Includes and justifies sufficient cost
and other necessary details to facilitate
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the determination of cost allowability
and the relevance of these costs to the
proposed project; and

¢ Requests funds which are
appropriate and necessary for the scope
of the proposed project.

For business development projects,
the proposal demonstrates that the
expected return on the funds used to
develop the project provides a
reasonable operating income and return
within a future specified time frame.

Note: Applicants from the Native American
Pacific Islands are exempt from the $200,000
non-Federal share requirement.

G. Application Due Date

The closing dates for submission of
applications under this competitive area
are: October 20, 1995, February 9, 1996,
and May 17, 1996.

H. For Further Information Contact

Sharon McCully (202) 690-5780,
Department of Health and Human
Services, Administration for Children
and Families, Administration for Native
Americans, 200 Independence Avenue,
S.W., Room 348-F, Washington, D.C.
20201-0001

Competitive Area 2. Alaska-Specific
Social and Economic Development
Strategies (SEDS) Projects

A. Purpose and Availability of Funds

The purpose of this competitive area
is to announce the anticipated
availability of fiscal year 1996 funds for
Alaska Native social and economic
development projects. Approximately
$1.5 million of financial assistance is
anticipated to be available under this
competitive area for Alaska Native
governance, social and economic
development projects.

ANA plans to award approximately
15-18 grants under this competitive
area. For individual village projects, the
funding level for a budget period of 12
months will be up to $100,000; for
regional nonprofit and village consortia,
the funding level for a budget period of
12 months will be up to $150,000,
commensurate with approved multi-
village objectives.

B. Background

Based on the three ANA goals
described in Part I, ANA implemented
a special Alaska social and economic
development initiative in fiscal year
1984. This special effort was designed to
provide financial assistance at the
village level or for village-specific
projects aimed at improving a village’s
governance capabilities and for social
and economic development.

This competitive area continues to
implement this special initiative. ANA

believes both the nonprofit and for-
profit corporations in Alaska can play
an important supportive role in assisting
individual villages to develop and
implement their own locally determined
strategies which capitalize on
opportunities afforded to Alaska Natives
under the Alaska Native Claims
Settlement Act (ANCSA), Public Law
92-203.

The Administration for Native
Americans does not fund objectives or
activities for the core administration of
an organization. However, ANA will
consider funding core administrative
capacity building projects at the village
government level if the village does not
have governing systems in place.

C. Proposed Projects to be Funded

Examples of the types of projects that
ANA may fund include, but are not
limited to, projects that will:

Governance

 Initiate demonstration programs at
the regional level to allow Native people
to become involved in developing
strategies to maintain and develop their
economic subsistence base;

« Assist villages in developing land
use capabilities and skills in the areas
of land and natural resource
management and protection, resource
assessment and conducting
environmental impact studies;

» Assist village consortia in the
development of tribal constitutions,
ordinances, codes and tribal court
systems;

» Develop agreements between the
State and villages that transfer programs
jurisdictions, and /or control to Native
entities;

« Strengthen village government
control of land management, including
land protection, through coordination of
land use planning with village
corporations and cities, if appropriate;

» Assist in status clarification
activities;

« Initiate village level mergers
between village councils, village
corporations and others to coordinate
programs and services which safeguard
the health, well being and culture of a
community and its people;

« Strengthen local governance
capabilities through the development of
village consortia and regional IRAs
(Indian Reorganization Act councils
organized under the Indian
Reorganization Act, 25 U.S.C. 473a);

» Assist villages in preparing and
coordinating plans for the development
and/or improvement of water and sewer
systems within the village boundaries;

« Assist villages in establishing
initiatives through which youth may

participate in the governance of the
community and be trained to assume
leadership roles in village governments;
and

« Consider strategies and plans to
protect against, monitor, and assist
when catastrophic events occur, such as
oil spills or earthquakes.

Economic Development

e Assist villages in developing
businesses and industries which: 1) use
local materials; 2) create jobs for Alaska
Natives; 3) are capable of high
productivity at a small scale of
operation; and 4) complement
traditional and necessary seasonal
activities;

¢ Substantially increase and
strengthen efforts to establish and
improve the village and regional
infrastructure and the capabilities to
develop and manage resources in a
highly competitive cash-economy
system;

¢ Assist villages, or consortia of
villages, in developing subsistence
compatible industries that will retain
local dollars in villages;

¢ Assist in the establishment or
expansion of new native owned
businesses; and

e Assist villages in labor export; i.e.,
people leaving the local communities
for seasonal work and returning to their
communities.

Social Development

¢ Assist in developing training and
education programs for local jobs in
education, government, and health-
related fields; and work with these
agencies to encourage job replacement
of non-Natives by trained Natives;

« Develop local models related to
comprehensive planning and delivery of
social services;

« Develop new service programs,
initially established with ANA funds,
which will be funded for continued
operation (after the ANA grant
terminates) by local communities or the
private sector;

« Develop or coordinate with State-
funded projects, activities designed to
decrease the incidence of child abuse
and neglect, fetal alcohol syndrome,
and/or suicides;

« Assist in obtaining licenses to
provide housing or related services from
State or local governments; and

« Develop businesses to provide relief
for caretakers needing respite from
human service-related care work.

D. Eligible Applicants

Current ANA SEDS grantees in Alaska
whose project period terminates in
fiscal year 1996 (October 1, 1995—
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September 30, 1996) are eligible to
apply for a grant award under this
program announcement. (The Project
Period is noted in Block 9 of the
“Financial Assistance Award”
document.)

Additionally, provided they are not
current ANA SEDS grantees, the
following organizations are eligible to
apply under this competitive area:

« Federally recognized Indian Tribes
in Alaska;

« Alaska Native villages as defined in
the Alaska Native Claims Settlement Act
(ANCSA) and/or nonprofit village
consortia;

¢ Incorporated nonprofit Alaska
Native multi-purpose community-based
organizations;

« Nonprofit Alaska Native Regional
Corporations/Associations in Alaska
with village specific projects; and

* Nonprofit Native organizations in
Alaska with village specific projects.

Proof of an applicant’s nonprofit
status, such as an IRS determination of
nonprofit status under IRS Code
501(c)(3), must be included in the
application.

If the applicant, other than a tribe or
an Alaska Native Village government, is
proposing a project benefiting Native
Americans or Native Alaskans, or both,
it must provide assurance that its duly
elected or appointed board of directors
is representative of the community to be
served. An organization can
conclusively establish that it meets this
requirement through a signed statement
or resolution stating that its duly elected
or appointed board of directors are
either Native Americans or Native
Alaskans or a copy of the organizational
charter or by-laws that clearly states that
the organization has a board drawn from
members of those groups.

Although for-profit regional
corporations established under ANCSA
are not eligible applicants, individual
villages and Indian communities are
encouraged to use the for-profit
corporations as subcontractors and to
collaborate with them in joint-venture
projects for promoting social and
economic self-sufficiency. ANA
encourages the for-profit corporations to
assist the villages in developing
applications and to participate as
subcontractors in a project.

Note: Under each competitive area, ANA
will only accept one application which
serves or impacts a reservation, Tribe, or
Native American community. If a Tribe or
Alaska Native village chooses not to submit
an application under a specific competitive
area, it may support another applicant’s
project (e.g., a tribal organization) which
serves or impacts the reservation.

In this case, the applicant must
include a Tribal resolution which
clearly demonstrates the Tribe’s support
of the project and the Tribe’s
understanding that the other applicant’s
project supplants the Tribe’s authority
to submit an application under that
specific competitive area for the
duration of the approved grant period.

E. Grantee Share of the Project

Grantees must provide at least 20
percent of the total approved cost of the
project. The total approved cost of the
project is the sum of the ACF share and
the non-Federal share. The non-Federal
share may be met by cash or in-kind
contributions, although applicants are
encouraged to meet their match
requirements through cash
contributions. Therefore, a project
requesting $100,000 in Federal funds
must include a match of at least $25,000
(20% total project cost).

As per 45 CFR Part 74.2, In-Kind
contributions is defined as “‘the value of
non-cash contributions provided by
non-Federal third parties. Third party-in
kind contributions may be in the form
of real property, equipment, supplies
and other expendable property, and the
value of goods and services directly
benefiting and specifically identifiable
to the project or program.”

In addition it may include other
Federal funding sources where its
legislation or regulations authorizes
using specific types of funds for a match
and provided the source relates to the
ANA project, as follows:

* Indian Child Welfare funds,
through the Department of Interior;

 Indian Self-Determination and
Education Assistance funds, through the
Department of Interior and the
Department of Health and Human
Services; and

* Community Development Block
Grant funds, through the Department of
Housing and Urban Development.

An itemized budget detailing the
applicant’s non-Federal share, and its
source, must be included in an
application.

If an applicant plans to charge
indirect costs in its ANA application, a
current copy of its Indirect Cost
Agreement must be included in the
application.

A request for a waiver of the non-
Federal share requirement may be
submitted in accordance with 45 CFR
1336.50(b)(3) of the Native American
Program Regulations.

F. Review Criteria

A proposed project should reflect the
purposes of ANA'’s SEDS policy and
goals (described in the Background

section of this competitive area and in
the Background section of Competitive
Area 1), include a social and economic
development strategy which reflects the
needs and specific circumstances of the
local community, and address the
specific developmental steps that the
tribe or Native American community is
undertaking toward self-sufficiency.

The evaluation criteria are closely
related to each other and are considered
as a whole in judging the overall quality
of an application. Points are awarded
only to applications which are
responsive to this competitive area and
these criteria. Proposed projects will be
reviewed on a competitive basis using
the following evaluation criteria:

(1) Long-Range Goals and Available
Resources. (15 Points)

(a) The application describes the long-
range goals and strategy, including:

* How specific social, governance
and economic long-range community
goals relate to the proposed project and
strategy;

¢ How the community intends to
achieve these goals;

« The relationship between the long-
range goals and the applicant’s
comprehensive community social and
economic development plan. (Inclusion
of the community’s entire development
plan is not necessary); and

e A clearly delineated social and
economic development strategy (SEDS).

The application documents the type
of involvement and support of the
community in the planning process and
implementation of the proposed project.
A Tribe may meet this requirement by
submitting a resolution stating that
community involvement has occurred
in the project planning. All other
eligible applicants may meet this
requirement by providing
documentation of community support/
involvement. The type of community
you serve will determine the type of
documentation necessary.

For example, a tribal organization
may submit resolutions supporting the
project proposal from each of its
members tribes, as well as a resolution
from the applicant organization. Other
examples of documentation include:
community surveys; minutes of
community meetings; questionnaires;
tribal presentations; and/or discussion/
position papers.

Applications from National Indian
and Native organizations must clearly
demonstrate a need for the project,
explain how the project was originated,
state who the intended beneficiaries
will be, and describe how the recipients
will actually benefit from the project.
National Indian and Native
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organizations should describe their
membership and define how the
organization operates.

(b) Available resources (other than
ANA and the non-Federal share) which
will assist, and be coordinated with the
project are described. These resources
should be documented by letters or
documents of commitment of resources,
not merely letters of support.

o ‘“‘Letters of support”” merely express
another organization’s endorsement of a
proposed project. Support letters are not
binding commitment letters or do not
factually establish the authenticity of
other resources.

e ‘“‘Letters and other documents of
commitment” are binding when they
specifically state the nature, the amount,
and conditions under which another
agency or organization will support a
project funded with ANA funds.

For example, a letter from another
Federal agency or foundation pledging a
commitment of $200,000 in
construction funding to complement
proposed ANA funded pre-construction
activity is evidence of a firm funding
commitment. These resources may be
human, natural or financial, and may
include other Federal and non-Federal
resources. (Applicant statements that
additional funding will be sought from
other specific sources are not
considered a binding commitment of
outside resources.)

(2) Organizational Capabilities and
Qualifications. (10 Points)

(a) The management and
administrative structure of the applicant
is explained. Evidence of the applicant’s
ability to manage a project of the
proposed scope is demonstrated. The
application clearly shows the successful
management of projects of similar scope
by the organization, and/or by the
individuals designated to manage the
project.

(b) Position descriptions and/or
resumes of key personnel, including
those of consultants, are presented. The
position descriptions and/or resumes
relate specifically to the staff proposed
in the Approach Page and in the
proposed Budget of the application.
Position descriptions very clearly
describe each position and its duties
and clearly relate to the personnel
staffing required to achieve the project
objectives. Resumes demonstrate that
the proposed staff are qualified to carry
out the project activities. Either the
position descriptions or the resumes
contain the qualifications and/or
specialized skills necessary for overall
quality management of the project.
Resumes must be included if

individuals have been identified for
positions in the application.

Note: Applicants are strongly encouraged
to give preference to Native Americans in
hiring staff and subcontracting services under
an approved ANA grant.

(3) Project Objectives, Approach and
Activities. (45 Points)

The application proposes specific
project objective work plans with
activities related to each specific
objective. The objective work plan(s) in
the application includes project
objectives and activities for each budget
period proposed and demonstrates that
each of the objectives and its activities:

* |Is measurable and/or quantifiable in
terms of results or outcomes;

e Supports the community’s social
and economic development strategy;

» Clearly relates to the community’s
long-range goals;

e Can be accomplished with the
available or expected resources during
the proposed project period;

 Indicates when the objective, and
major activities under each objective,
will be accomplished;

» Specifies who will conduct the
activities under each objective; and

« Supports a project that will be
completed, self-sustaining, or financed
by other than ANA funds at the end of
the project period.

(4) Results or Benefits Expected. (20
Points)

Completion of the proposed objectives
will result in specific, measurable
results. The application shows how the
expected results will help the
community meet its long-range goals.
The specific information provided in
the narrative and objective work plans
on expected results or benefits for each
objective is the standard upon which its
achievement can be evaluated at the end
of each budget year.

(5) Budget. (10 Points)

A detailed and fully explained budget
is provided for each budget period
requested which:

« Justifies each line item, with a well-
written justification, in the budget
categories in Section B of the Budget
Information of the application,
including the applicant’s non-Federal
share and its source;

* Includes and justifies sufficient cost
and other necessary details to facilitate
the determination of cost allowability
and the relevance of these costs to the
proposed project; and

* Requests funds which are
appropriate and necessary for the scope
of the proposed project.

For business development projects,
the proposal demonstrates that the

expected return on the funds used to
develop the project provides a
reasonable operating income and return
within a future specified time frame.

G. Application Due Date

The closing date for submission of
applications under this competitive area
is: May 17, 1996.

H. For Further Information Contact

Sharon McCully (202) 690-5780,
Department of Health and Human
Services, Administration for Children
and Families, Administration for Native
Americans, 200 Independence Avenue,
SW., Room 348-F, Washington, DC
20201-0001.

Competitive Area 3. Indian
Environmental Regulatory
Enhancement Projects

A. Purpose and Availability of Funds

The purpose of this competitive area
is to announce the anticipated
availability of fiscal year 1996 funds for
environmental regulatory enhancement
projects. Approximately $3 million of
financial assistance is anticipated to be
available under this announcement for
environmental regulatory enhancement
projects. ANA expects to award
approximately 35 grants under this
competitive area. The funding level for
a budget period of 12 months will be up
to $250,000.

B. Background

Despite an increasing environmental
responsibility and growing awareness of
environmental issues on Indian lands,
there has been a lack of resources
available to tribes to develop tribal
environmental programs that are
responsive to tribal needs. In many
cases, this lack of resources has resulted
in a delay in action on the part of the
tribes.

Some of the critical issues identified
by tribes before Congressional
committees include:

¢ The need for assistance to train
professional staff to monitor and enforce
tribal environmental programs;

¢ The lack of adequate data for tribes
to develop environmental statutes and
establish environmental quality
standards; and

e The lack of resources to conduct
studies to identify sources of pollution
and the ability to determine the impact
on existing environmental quality.

As a result, Congress enacted the
Indian Environmental Regulatory
Enhancement Act of 1990 (Public Law
101-408) to strengthen tribal
governments through building capacity
within the tribes in order to identify,
plan, develop, and implement
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environmental programs in a manner
that is consistent with tribal culture.
ANA is to support these activities on a
government-to-government basis in a
way that recognizes tribal sovereignty
and is consistent with tribal culture.

The Administration for Native
Americans believes that responsibility
for achieving environmental regulatory
enhancement rests with the governing
bodies of Indian tribes, Alaska Native
villages, and with the leadership of
Native American groups.

“Environmental regulatory
enhancement” includes (but is not
limited to) the planning, development,
and application of laws, training,
monitoring, and enforcement
procedures, tribal courts, environmental
laboratories and other facilities, and
associated regulatory activities to
strengthen the tribal government’s
capacity to enhance the quality of
reservation life as measured by the
reduction of pollutants in the air, water,
soil, food and materials encountered by
inhabitants of tribes and villages.

Progress toward the goal of
environmental regulatory enhancement
would include the strengthening of
tribal environmental laws, providing for
the training and education of those
employees responsible for ensuring
compliance with and enforcement of
these laws, and the development of
programs to conduct compliance and
enforcement functions.

Other functions leading toward
enhancing local regulatory capacity
include, but are not limited to:

¢ Environmental assessments;

¢ Development and use of
environmental laboratories; and

« Development of court systems for
enforcement of tribal and Federal
environmental laws.

Ultimate success in this program will
be realized when the applicant’s desired
level of environmental quality is
acquired and maintained.

C. Proposed Projects to be Funded

Financial assistance provided by ANA
is available for developmental projects
designed to assist tribes in advancing
their capacity and capability to plan for
and:

« Develop or enhance the tribal
environmental regulatory infrastructure
required to support a tribal
environmental program, and to regulate
and enforce environmental activities on
Indian lands pursuant to Federal and
Indian law;

« Develop regulations, ordinances
and laws to protect the environment;

« Develop the technical and program
capacity to carry out a comprehensive
tribal environmental program and

perform essential environmental
program functions;

* Promote environmental training
and education of tribal employees;

« Develop technical and program
capability to meet tribal and Federal
regulatory requirements;

« Develop technical and program
capability to monitor compliance and
enforcement of tribal environmental
regulations, ordinances, and laws; and

« Ensure the tribal court system
enforcement requirements are
developed in concert with and support
the tribe’s comprehensive
environmental program.

D. Eligible Applicants

The following organizations are
eligible to apply under this competitive
area:

» Federally recognized Indian tribes;

* Incorporated non-Federally
recognized Indian tribes;

« Alaska Native villages as defined in
the Alaska Native Claims Settlement Act
(ANCSA) and/or nonprofit village
consortia;

« Nonprofit Alaska Native Regional
Corporations/Associations with village
specific projects; and

» Other tribal or village organizations
or consortia of Indian tribes.

The following organizations are not
eligible to apply:

* Urban Indian Centers;

 Incorporated nonprofit multi-
purpose community-based Indian
organizations;

* Public and nonprofit private
agencies serving: Native Hawaiians,
peoples from Guam, American Samoa,
Palau, or the Commonwealth of
Northern Mariana Islands;

* Incorporated nonprofit Alaska
Native multi-purpose community based
organizations; and

< National or regional incorporated
nonprofit Native American
organizations with Native American
community-specific objectives.

Proof of an applicant’s nonprofit
status, such as an IRS determination of
nonprofit status under IRS Code
501(c)(3), must be included in the
application.

If the applicant, other than a tribe or
an Alaska Native Village government, is
proposing a project benefiting Native
Americans or Native Alaskans, or both,
it must provide assurance that its duly
elected or appointed board of directors
is representative of the community to be
served. An organization can
conclusively establish that it meets this
requirement through a signed statement
or resolution stating that its duly elected
or appointed board of directors are
either Native Americans or Native

Alaskans or a copy of the organizational
charter or by-laws that clearly states that
the organization has a board drawn from
members of those groups.

Note: Under each competitive area, ANA
will only accept one application which
serves or impacts a reservation, Tribe or
Native American community. If a Tribe or
Alaska native village chooses not to submit
an application under a specific competitive
area, it may support another applicant’s
project (e.g., a tribal organization) which
serves or impacts the reservation.

In this case, the applicant must
include a Tribal resolution which
clearly demonstrates the Tribe’s support
of the project and the Tribe’s
understanding that the other applicant’s
project supplants the Tribe’s authority
to submit an application under that
specific competitive area for the
duration of the approved grant period.

E. Grantee Share of the Project

Grantees must provide at least 20
percent of the total approved cost of the
project. The total approved cost of the
project is the sum of the ACF share and
the non-Federal share. The non-Federal
share may be met by cash or in-kind
contributions; although applicants are
encouraged to meet their match
requirement through cash contributions.
Therefore, a project requesting $250,000
in Federal funds must include a match
of at least $62,500 (20% of total project
cost).

As per 45 CFR Part 74.2, In-Kind
contributions is defined as “‘the value of
non-cash contributions provided by
non-Federal third parties. Third party-in
kind contributions may be in the form
of real property, equipment, supplies
and other expendable property, and the
value of goods and services directly
benefiting and specifically identifiable
to the project or program.”

In addition it may include other
Federal funding sources where its
legislation or regulations authorizes
using specific types of funds for a match
and provided the source relates to the
ANA project, as follows:

¢ Indian Child Welfare funds,
through the Department of Interior;

¢ Indian Self-Determination and
Education Assistance funds, through the
Department of Interior and the
Department of Health and Human
Services; and

¢ Community Development Block
Grant funds, through the Department of
Housing and Urban Development.

An itemized budget detailing the
applicant’s non-Federal share, and its
source, must be included in an
application.

If an applicant plans to charge
indirect costs in its ANA application, a
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current copy of its Indirect Cost
Agreement must be included in the
application.

A request for a waiver of the non-
Federal share requirement may be
submitted in accordance with 45 CFR
1336.50(b)(3) of the Native American
Program Regulations.

F. Review Criteria

A proposed project should reflect the
environmental regulatory purposes
stated and described in the Background
section of this competitive area. The
evaluation criteria are closely related to
each other and are considered as a
whole in judging the overall quality of
an application. Points are awarded only
to applications which are responsive to
this competitive area and these criteria.
Proposed projects will be reviewed on a
competitive basis using the following
evaluation criteria:

(1) Long-Range Goals and Available
Resources. (15 Points)

(a) The application describes the long-
range goals and strategy, including:

« How specific environmental
regulatory enhancement long-range
goal(s) relate to the proposed project
and strategy;

¢ How the community intends to
achieve these goals;

« The applicant’s specific
environmental regulatory needs; and

¢ Aclearly delineated strategy to
improve the capability of the governing
body of a tribe to regulate
environmental quality through
enhancing local capacity to perform
necessary regulatory functions.

The application documents the type
of involvement and support of the
community in the planning process and
implementation of the proposed project.
A Tribe may meet this requirement by
submitting a resolution stating that
community involvement has occurred
in the project planning. All other
eligible applicants may meet this
requirement by providing
documentation of community support/
involvement. The type of community
you serve will determine the type of
documentation necessary.

For example, a tribal organization
may submit resolutions supporting the
project proposal from each of its
members tribes, as well as a resolution
from the applicant organization. Other
examples of documentation include:
community surveys; minutes of
community meetings; questionnaires;
tribal presentations; and/or discussion/
position papers.

(b) Available resources (other than
ANA and the non-Federal share) which
will assist, and be coordinated with the

project are described. These resources
should be documented by letters or
documents of commitment of resources,
not merely letters of support.

» ‘“Letters of support’” merely express
another organization’s endorsement of a
proposed project. Support letters are not
binding commitment letters or do not
factually establish the authenticity of
other resources.

e ‘“Letters and other documents of
commitment” are binding when they
specifically state the nature, the amount,
and conditions under which another
agency or organization will support a
project funded with ANA funds.

For example, a letter from another
Federal agency or foundation pledging a
commitment of $200,000 in
construction funding to complement
proposed ANA funded pre-construction
activity is evidence of a firm funding
commitment. These resources may be
human, natural or financial, and may
include other Federal and non-Federal
resources. (Applicant statements that
additional funding will be sought from
other specific sources are not
considered a binding commitment of
outside resources.)

(2) Organizational Capabilities and
Qualifications. (15 Points)

(a) The management and
administrative structure of the applicant
is described and explained. Evidence of
the applicant’s ability to manage a
project of the scope proposed is well
documented. The application clearly
shows the successful management of
projects of similar scope by the
organization, and/or by the individuals
designated to manage or consult on the
project. The tribe itself may not have
experience to meet this requirement but
the proposed staff and consultants
should have the required qualifications
and experience. The application should
clearly describe any previous or current
activities of the applicant organization
or proposed staff and/or consultants in
support of environmental regulatory
enhancement.

(b) Position descriptions and/or
resumes of key personnel, including
those of consultants, are presented. The
position descriptions and/or resumes
relate specifically to the staff proposed
in the Approach Page and in the
proposed Budget of the application.
Position descriptions very clearly
describe each position and its duties
and clearly relate to the personnel
staffing required to achieve the project
objectives. Resumes indicate that the
proposed staff are qualified to carry out
the project activities. Either the position
descriptions or the resumes contain the
qualifications and/or specialized skills

necessary for overall quality
management of the project. Resumes
must be included if individuals have
been identified for positions in the
application.

Note: Applicants are strongly encouraged
to give preference to Native Americans in
hiring staff and subcontracting services under
an approved ANA grant.

(3) Project Objectives, Approach and
Activities. (40 Points)

The application proposes specific
project objective work plans with
activities related to each specific
objective. The objective work plan(s) in
the application includes project
objectives and activities for each budget
period proposed and demonstrates that
each of the objectives and its activities:

¢ Is measurable and/or quantifiable in
terms of results or outcomes;

e Supports the community’s strategy
for environmental regulatory
enhancement;

e Clearly relates to the community’s
long-range environmental goals;

¢ Can be accomplished with the
available or expected resources during
the proposed project period;

< Indicates when the objective, and
major activities under each objective,
will be accomplished;

¢ Specifies who will conduct the
activities under each objective; and

« Supports a project that will be
completed, self-sustaining, or financed
by other than ANA funds at the end of
the project period.

(4) Results or Benefits Expected. (20
Points)

Completion of the proposed objectives
will result in specific, measurable
results. The application shows how the
expected results will help the
community meet its long-range
environmental goals. The specific
information provided in the narrative
and objective work plans on expected
results or benefits for each objective is
the standard upon which its
achievement can be evaluated at the end
of each budget year.

(5) Budget. (10 Points)

A detailed and fully explained budget
is provided for each budget period
requested which:

« Justifies each line item, with a well-
written justification, in the budget
categories in Section B of the Budget
Information of the application,
including the applicant’s non-Federal
share and its source;

¢ Includes and justifies sufficient cost
and other necessary details to facilitate
the determination of cost allowability
and the relevance of these costs to the
proposed project; and
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* Requests funds which are
appropriate and necessary for the scope
of the proposed project.

G. Application Due Date

The closing date for submission of
applications under this competitive area
is March 1, 1996.

H. For Further Information Contact

Sharon McCully (202) 690-5780,
Department of Health and Human
Services, Administration for Children
and Families, Administration for Native
Americans, 200 Independence Ave.,
SW., Room 348-F, Washington, DC
20201-0001.

Competitive Area 4. Native American
Languages Preservation and
Enhancement Projects

A. Purpose and Availability of Funds

The purpose of this competitive area
is to announce the anticipated
availability of fiscal year 1996 funds for
projects which assist Native Americans
to assure the survival and continuing
vitality of their languages.
Approximately $1 million of financial
assistance is anticipated to be available
under this competitive area.

For Category I, Planning Grants, the
funding level for a budget period of 12
months will be up to $50,000. For
Category Il, Design and/or
Implementation Grants, the funding
level for a budget period of 12 months
will be up to $125,000.

B. Background

The Congress has recognized that the
history of past policies of the United
States toward Indian and other Native
American languages has resulted in a
dramatic decrease in the number of
Native American languages that have
survived over the past five hundred
years. Consequently, the Native
American Languages Act was enacted in
1990 (Title I, Public Law 101-477) to
address this decline.

This Act invested the United States
government with the responsibility to
work together with Native Americans to
ensure the survival of cultures and
languages unique to Native America.
This law declares that it is the policy of
the United States to ‘‘preserve, protect,
and promote the rights and freedom of
Native Americans to use, practice, and
develop Native American languages.”
The Congress made a significant first
step in passing this legislation in 1990,
but it served only as a declaration of
policy. No program initiatives were
proposed, nor were funds authorized to
begin a significant program to carry out
this policy.

In 1992, Congressional testimony
highlighted that of the several hundred
Native American languages that once
existed, only about one hundred and
fifty-five (155) languages are still spoken
or remembered today. However, only 20
are spoken by persons of all ages, 30 are
spoken by adults of all ages, about 60
are spoken by middle-aged adults, and
45 are spoken only by the most elderly.

In response to this testimony, the
Congress passed the Native American
Languages Act of 1992 (Public Law 102—
524) to assist Indian tribes, Alaska
villages, and Native American groups to
assure the survival and continuing
vitality of their languages. Passage of
this law is an important second step to
support the survival and continuation of
Native American languages. It provides
a basic building block foundation upon
which Tribal nations can rebuild
economic strength and maintain rich
cultural diversity.

The Federal government recognizes
that substantial loss of Native American
languages has occurred over the past
several hundred years. The nature and
magnitude of the status of Native
American languages will become better
defined as language assessments are
made.

The Administration for Native
Americans (ANA) believes that
responsibility for achieving language(s)
project results rests with the governing
bodies of Indian tribes, Alaska Native
villages, and in the leadership of Native
American groups. The local community
and its leadership are responsible for
determining its own goals, setting
priorities, and planning and
implementing programs which support
the community’s long-range language
goals.

Preserving a language and ensuring its
continuation is generally one of the first
steps taken toward strengthening a
group’s identity. Therefore, projects
proposed under this pro