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facilitating export opportunities for the
Mexican pork industry may provide
incentives for continued efforts to
eradicate hog cholera from infected
Mexican States.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12778

This rule has been reviewed under
Executive Order 12778, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 94

Animal diseases, Imports, Livestock,
Meat and meat products, Milk, Poultry
and poultry products, Reporting and
recordkeeping requirements.

Accordingly, 9 CFR part 94 is
amended as follows:

PART 94—RINDERPEST, FOOT-AND-
MOUTH DISEASE, FOWL PEST (FOWL
PLAGUE), VELOGENIC
VISCEROTROPIC NEWCASTLE
DISEASE, AFRICAN SWINE FEVER,
HOG CHOLERA, AND BOVINE
SPONGIFORM ENCEPHALOPATHY:
PROHIBITED AND RESTRICTED
IMPORTATIONS

1. The authority citation for part 94 is
revised to read as follows:

Authority: 7 U.S.C. 147a, 150ee, 161, 162,
and 450; 19 U.S.C. 1306; 21 U.S.C. 111, 114a,
134a, 134b, 134c, 134f, 136, and 136a; 31
U.S.C. 9701; 42 U.S.C. 4331 and 4332; 7 CFR
2.17, 2.51, and 371.2(d).

§94.15 [Amended]

2.1n §894.15, paragraph (b), the
introductory text and paragraph (b)(2)
are amended by adding the words
“Chihuahua or” immediately before the
word “‘Sonora”.

Done in Washington, DC, this 2nd day of
November 1995.
Lonnie J. King,
Administrator, Animal and Plant Health
Inspection Service.
[FR Doc. 95-28127 Filed 11-14-95; 8:45 am]
BILLING CODE 3410-34-P
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Office of the Secretary
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Organization and Functions,
Availability and Release of Information,
Contracting Outreach Program;
Municipal Securities Dealers;
Securities Exchange Act Disclosure
Rules; Disclosure of Financial and
Other Information by National Banks;
Disclosure of Records

AGENCY: Office of the Comptroller of the
Currency and Office of the Secretary,
Treasury.

ACTION: Final rule.

SUMMARY: The Office of the Comptroller
of the Currency (OCC) is revising its
rules that describe the agency’s
organization and functions and govern
the availability and release of
information in order to facilitate the
OCC'’s interaction with the banking
industry and the public. The OCC is
also making technical and clarifying
amendments to its rules governing
municipal securities dealers, disclosures
under the Securities Exchange Act, and
the disclosure of financial and other
information by national banks. Finally,
under authority delegated by the
Department of the Treasury, the OCC is
making minor changes to certain
Treasury rules regarding disclosure of
records. This final rule is another
component of the OCC’s Regulation
Review Program, which is intended to
update and streamline OCC regulations
and to reduce unnecessary regulatory
costs and other burdens.

EFFECTIVE DATE: January 1, 1996.

FOR FURTHER INFORMATION CONTACT:
Andrew T. Gutierrez, Attorney,
Legislative and Regulatory Activities
Division, (202) 874-5090 (except with
respect to 12 CFR part 4, subpart C);
Lester N. Scall, Senior Attorney,
Administrative and Internal Law
Division, (202) 874-4460, or Daniel L.
Cooke, Attorney, Legislative and
Regulatory Activities Division, (202)
874-5090 (with respect to 12 CFR part
4, subpart C).

SUPPLEMENTARY INFORMATION:
The Proposal

On March 27, 1995, the OCC
published a notice of proposed

rulemaking (60 FR 15705) to revise 12
CFR part 4—the OCC'’s regulations that
describe the agency’s organization and
functions, govern the availability and
release of information, and implement
the outreach program for potential OCC
contractors.

The proposal sought to further the
goals of the Regulation Review Program
by updating, clarifying, reorganizing,
and streamlining the regulations where
appropriate to promote better and more
efficient interaction between the OCC
and the banking industry and the public
at large. The proposal also made
technical and clarifying amendments to
12 CFR part 10 (municipal securities
dealers), part 11 (Securities Exchange
Act disclosure rules), part 18 (disclosure
of financial and other information by
national banks), and 31 CFR part 1
(disclosure of records).

The Final Rule

The final rule implements the
proposal with a few additional changes,
which are made generally in response to
comments received. The OCC received a
total of five comment letters: two from
banks, one from a bank trade
organization, one from a bank
consulting firm, and one from a
community group. The community
group directed its comments to several
aspects of the OCC’s corporate
application process set forth in 12 CFR
part 5. That same community group had
previously submitted substantially
similar comments on the notice of
proposed rulemaking proposal to revise
part 5 (59 FR 61304, Nov. 29, 1994).
Because many of the issues that the
community group’s comments raise
relate to part 5, the OCC is considering
them in the context of the part 5
rulemaking. The remaining four
comment letters focused exclusively on
proposed subparts A, B, and C of 12
CFR part 4, which, respectively,
describe the agency’s organization and
functions, govern the disclosure of
information under the Freedom of
Information Act (FOIA), and govern the
release of non-public OCC information.

The following sections summarize the
amendments to part 4 and briefly
describe the changes made to parts 10,
11, and 18, and 31 CFR part 1.

Part 4, Subpart A—Organization and
Functions

Purpose (§4.1).

Proposed §4.1 explained the purpose
of subpart A—namely, to describe the
OCC’s organization and functions and
provide the OCC’s principal addresses.
The OCC received no comments on this
section, which is adopted as proposed
with minor stylistic edits.
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Office of the Comptroller of the
Currency (§84.2).

Proposed § 4.2 described the
functions of the OCC. The OCC received
no comments on this section, which is
adopted as proposed with minor
stylistic edits.

Comptroller of the Currency (84.3).

Proposed §4.3 described the
responsibilities of the Comptroller of the
Currency. The OCC received no
comments on this section, which is
adopted as proposed with minor
stylistic edits.

Neither the proposal nor the final rule
contains the detailed job descriptions of
OCC positions subordinate to the
Comptroller of the Currency that
formerly appeared in part 4. As
explained in the preamble of the
proposal, the OCC will continue to
publish current and accurate
descriptions of the functions of its major
departments and divisions in the OCC'’s
annual report to Congress. The annual
report, required under 12 U.S.C. 14,
consists of the four issues of the
Quarterly Journal published each year;
the first issue contains the Comptroller’s
Report of Operations, which describes
in detail the functions of the major
departments and divisions of the OCC.
Persons may also contact the OCC’s
Communications Division for
information concerning the OCC’s
organizational structure.

Washington Office (§4.4).

Proposed § 4.4 described the
functions and responsibilities of the
OCC’s Washington office, and provided
its address. The OCC received one
comment on this section, suggesting that
the regulation be revised to clarify
which national banks are directly
supervised by the Washington office
and why. This commenter and other
readers are referred to the Comptroller’s
Report of Operations found in the
Quarterly Journal, which discusses
national banks supervised by the
Washington office (through the
Multinational Banking Department and
the Special Supervision Division) to the
extent that the information is not
confidential. The Quarterly Journal
provides more current information than
the OCC'’s codified regulations.
Accordingly, the OCC adopts this
section as proposed.

District and Field Offices (§4.5).

Proposed §4.5 described the
functions and responsibilities of the
OCC'’s district and field offices, and
provided the office address and
geographical composition of each OCC
district. The OCC received no comments
on this section, which is adopted as
proposed.

Part 4, Subpart B—Availability of
Information Under the Freedom of
Information Act.

Purpose and scope (§4.11).

Proposed §4.11 explained the
purpose of subpart B—namely, to set
forth the standards, policies, and
procedures that the OCC applies in
administering the FOIA to facilitate the
OCC'’s interaction with the banking
industry and the public. The proposal
also delineated the scope of subpart B
by briefly describing the sections in the
subpart. The OCC received no
comments on this section, which is
adopted as proposed with minor
stylistic edits.

Information available under the FOIA
(84.12).

Proposed § 4.12 explained that OCC
records are available to the public in
accordance with the FOIA, except
records that the FOIA exempts from
disclosure. The proposal set forth the
nine FOIA exemptions. Additionally,
the proposal incorporated a “special
exclusion” provision found in the FOIA
that authorizes an agency to treat
records as excluded from FOIA’s
coverage in certain circumstances where
disclosure of the existence of the
records may interfere with criminal law
enforcement proceedings. One
commenter expressed concerns about
the propriety of the FOIA special
exclusion, and suggested that the OCC
adopt a means of nondisclosure that
does not involve a misrepresentation.

To date, the OCC has not relied on the
FOIA special exclusion. Under current
OCC practice, whenever the OCC
receives a request for records in
circumstances where disclosure of the
existence of those types of records may
interfere with criminal law enforcement
proceedings, the OCC indicates that it
will neither confirm nor deny the
existence of those records, regardless of
whether those records exist. Because the
OCC believes that its current practice is
sufficient to prevent the disclosure of
the existence of these types of records,
the OCC has determined that it is not
necessary to include the FOIA special
exclusion in its regulations, and has
omitted the proposed language on the
special exclusion.

The proposal also stated that, on a
case-by-case basis, even if a record is
exempt from disclosure under the FOIA,
the OCC may decide in its discretion not
to apply the exemption to the requested
record. One commenter suggested that
the OCC add to this discretionary
disclosure provision a cross-reference to
proposed section 4.16 (predisclosure
notice for confidential commercial
information) to clarify that the OCC will

not override the predisclosure notice
requirements of that section. The OCC
has added appropriate language in
response to this comment.

Publication in the Federal Register
(84.13).

Proposed §4.13 clarified that the OCC
publishes in the Federal Register
proposed and final rules, and certain
notices and policy statements of
concern to the general public. The OCC
received no comments on this section,
which is adopted as proposed with
minor stylistic edits.

Public inspection and copying
(84.14).

Proposed §4.14 clarified that the OCC
makes certain information readily
available from the Communications
Division for public inspection and
copying, including: (1) Final orders,
agreements, or other enforceable
documents issued in the adjudication of
an OCC enforcement case; (2) final
opinions issued in the adjudication of
an OCC enforcement case; (3) statements
of general policy or interpretations of
general applicability not published in
the Federal Register; (4) administrative
staff manuals or instructions to staff that
may affect a member of the public; (5)

a current index identifying each
document described in items (1)—(4) that
the OCC issued, adopted, or
promulgated after July 4, 1967 (a date
set under 5 U.S.C. 552(a)(2)); (6) a list

of OCC publications available; and (7) a
list of forms available from the OCC,

and specific forms and instructions.

The OCC received no comments on
this section. However, the OCC is
clarifying item (7) with a footnote
indicating that some forms that national
banks use, such as the Consolidated
Report of Condition and Income (FFIEC
031-034), may not be available from the
OCC. The OCC will provide information
on where persons may obtain these
forms and instructions upon request.
Moreover, for the sake of completeness,
the OCC is adding three items to the list
of records available from the
Communications Division under this
section, numbering them as follows: (8)
public Community Reinvestment Act
performance evaluations; (9) public
securities-related filings required under
12 CFR part 11 or 16; and (10) public
comment letters regarding a proposed
rule.

Finally, the OCC is adding item (11):
public files (as defined at 12 CFR 5.9)
with respect to pending applications
described in part 5 of its regulations.
Under the proposed rule (and the former
rule), public files were available only by
specific written request under the
procedures set forth in proposed §4.15
(former §4.17a). The OCC has added
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item (11) to §4.14 to indicate that public
files will be readily available for public
inspection and copying from Licensing
Manager at the appropriate district
office at the address listed in §4.5(a).

Specific requests for records (8§ 4.15).

Proposed §4.15 clarified that any
OCC record not exempt from disclosure
is available to any person upon specific
request. The proposal set forth the
standards, policies, and procedures that
apply to a request for records or an
administrative appeal of a denial of a
request for records. The OCC received
no comments on this section. However,
the OCC has decided to make public
files with respect to corporate
applications available under the less
formal provisions of § 4.14 rather than
this section (see discussion of §4.14,
above). Accordingly, the OCC has
removed references to the availability of
public files from this section.

Predisclosure notice for confidential
commercial information (§ 4.16).

Proposed §4.16 explained the
predisclosure notice procedures that the
OCC follows, in accordance with
Executive Order 12600 (3 CFR, 1987
Comp., p. 235), when the OCC receives
a request for records that arguably are
exempt from disclosure under
exemption 4 of the FOIA as confidential
commercial information. 5 U.S.C.
552(b)(4). See proposed §4.12(b)(4). One
commenter suggested that the OCC
extend the predisclosure notice
requirements of this section to requests
for disclosure of information for which
the submitter has requested
confidentiality pursuant to FOIA
exemption 6 (unwarranted invasion of
personal privacy) or expects
confidentiality under FOIA exemption 8
(bank examination reports and related
records). The OCC is not aware of, and
the commenter did not identify, any
problems that warrant extending these
specific procedures beyond the scope of
Executive Order 12600. Accordingly,
this section is adopted as proposed with
minor stylistic edits.

It is important to emphasize the
OCC’s continuing commitment to
maintaining the confidentiality of bank-
related information that is protected
under FOIA exemption 4, 6, or 8. The
OCC does not disclose under subpart B
information that falls under those FOIA
exemptions. Rather, the OCC releases
such non-public information only under
the procedures set forth in subpart C.
The discussion of subpart C below
addresses the OCC'’s notice procedures
regarding requests for non-public
information.

Fees for services (§4.17).

The proposal set forth the fees that the
OCC assesses for the services it renders

in providing information under the
FOIA. The OCC received no comments
on this section, which is adopted as
proposed with minor stylistic edits.

Part 4, Subpart C—Release of Non-
public OCC Information

This subpart contains the OCC’s
procedures for the release of non-public
OCC information and states the
restrictions on the dissemination of non-
public OCC information.* The OCC
received four comments that addressed
subpart C. These comments were
generally supportive of the proposal.
The section-by-section discussion below
summarizes these comments and the
changes the OCC has incorporated in
the final rule.

Purpose and scope (8§ 4.31).

Proposed 8§ 4.31 identified the
purposes of subpart C, including the
prevention of undue burden on the
OCC. One commenter urged that, if one
purpose of the rule is to prevent undue
burden on the OCC, another purpose of
the rule should likewise be to prevent
undue burden on the banking industry
or the public. The OCC agrees with the
commenter that its rules with respect to
the release of non-public OCC
information should seek to minimize
burden to all participants in the process.
The final rule reflects this change and
includes minor conforming changes as
well.

The proposal prescribed the scope of
subpart C by specifying the types of
litigation to which subpart C applies
and the type of information covered by
the regulation. The OCC received no
comments on the scope of subpart C.

The proposal stated that a request by
an agency with authority to investigate
violations of criminal law or a request
by a Federal agency for use in civil or
administrative enforcement proceedings
was not governed by subpart C. The
final rule modifies the proposal by
stating that requests for non-public OCC
information by the Board of Governors
of the Federal Reserve System (Board of
Governors), the Federal Deposit
Insurance Corporation (FDIC),
government agencies of the United
States and foreign governments, state
agencies with authority to investigate
violations of criminal law, and state
bank regulatory agencies are governed
solely by §4.36(c). As described below,
§4.36(c) generally provides that, when
not prohibited by law, the Comptroller
may make, in the Comptroller’s sole
discretion, non-public OCC information

1The OCC’s authority to prescribe this subpart
derives from 5 U.S.C. 301 and 552 and recent
judicial interpretations of the bank examination
privilege. This authority was discussed in detail in
the proposal. See 60 FR 15705, 15708.

available to these agencies. The final
rule is, therefore, almost identical to the
former rule, 84.18(b), which also gave
the Comptroller sole discretion to make
non-public OCC information available
to certain agencies. The final rule differs
from the former provision only in the
addition of two categories of agencies:
(1) state agencies with authority to
investigate violations of criminal law;
and (2) state bank regulatory agencies.

Under the final rule, these state
agencies, the Board of Governors, the
FDIC, and government agencies of the
United States and foreign governments
need not follow the specific procedures
set forth in subpart C when seeking non-
public OCC information. The OCC
anticipates that these agencies will,
however, consult the subpart C
procedures for guidance regarding, for
example, confidentiality undertakings
and the type of information the OCC
will need in order to determine whether
to release the information requested.

Definitions (8§ 4.32).

The proposal provided definitions for
the following terms: “‘compelling need,”
“‘complete request,” ‘““non-public OCC
information,” “showing that the
information has high relevance,” and
“testimony.” The OCC received three
comments on these definitions. Two
commenters urged the OCC to make the
standards for the release of information
more stringent by changing the
proposed rule’s definitions of
“‘compelling need” and “‘showing that
the information has high relevance.”
One commenter urged the OCC to make
the standards less stringent by
redefining these terms.

The OCC has determined that the
standards, as they were proposed, best
reflect the current state of the law and
achieve the OCC'’s objective of
accommodating the interests of
requesters subject to the need to ensure
open communications in the bank
examination and supervision process by
preserving appropriate confidentiality.
Therefore, the OCC adopts the
definitions as they were proposed with
a few changes in wording that clarify or
streamline the provisions. For example,
the definition of ““‘compelling need” is
revised to reflect that this standard
applies only to requests for testimony
and to substitute the word “‘relevant”
for the phrase defining relevance that
appeared in the proposal. The final rule
uses the term “‘relevant” in place of the
term “highly relevant,” but the
substance of its definition remains the
same.

The proposal did not retain the
provision in former § 4.18(b) that stated
that examination reports are the
property of the OCC. See 60 Fed. Reg.
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15705, 15709. The OCC received no
comments on this point but has decided
that the statement is useful information
that should be retained. Therefore, the
statement is incorporated as part of the
definition of ““non-public OCC
information.”

Requirements for a request of records
or testimony (§4.33).

Proposed §4.33 specified the
submissions that requesters must
provide to the OCC when seeking non-
public OCC information. The OCC
received no comments on this section,
which the OCC adopts as proposed with
minor changes.

Where to submit a request (§ 4.34).

Proposed § 4.34 specified that
requests for non-public OCC
information, requests for authentication
of a record, and notifications regarding
the issuance of subpoenas or other
compulsory process must be addressed
to the OCC'’s Litigation Division in
Washington, DC. The proposal also
added a provision that permits a person
who is requesting public OCC
information and non-public OCC
information to submit a combined
request for both to the Litigation
Division in Washington, DC. If a
requester decides to submit a combined
request under this section, the OCC will
process the combined request under this
subpart and not under subpart B (FOIA).

The OCC received no comments on
this section. For clarity, the OCC adds
to the final rule a provision detailing
where certain government agencies
should submit a request.

Consideration of requests (§ 4.35).

Proposed §4.35 stated that the
decision to release non-public OCC
information is at the sole discretion of
the Comptroller and listed the issues
and factors that the OCC will consider
in acting on requests for non-public
OCC information. The proposal also
stated that the OCC may require a
requester to submit additional
information, or seek information from
other sources, and may respond to
certain requests by authorizing others in
possession of the requested information
to release the information.

One commenter urged the OCC to
modify the proposal to indicate that,
when a third-party litigant seeks non-
public OCC information and when other
evidence reasonably suited that
litigant’s need is available from another
source, a strong presumption exists in
favor of finding that the public interest
in maintaining the confidentiality of the
information outweighs the need for it.
The OCC agrees with this concern, but
believes that the availability from other
sources of information reasonably suited
to the requester’s need is already

adequately addressed in §84.35(a)(2)(iii)
as a basis for denial of a request.

Three commenters urged the OCC to
add provisions that would ensure that a
national bank receives notice whenever
a requester seeks non-public OCC
information about that bank so that the
bank may have an opportunity to
comment. One of those commenters
urged the OCC to use the procedures for
publicly available information as
proposed at § 4.16(b). Another
commenter urged the OCC to require
any third-party litigant that requests
non-public OCC information to notify,
as a prerequisite for OCC consideration
of the request, all other parties to the
litigation and the bank that is the
subject of the information sought.

The OCC recognizes that a national
bank has a strong interest in the release
of non-public OCC information that
relates to the bank and that the bank is
most often in the best position to
explain why the information falls
within the definition of non-public OCC
information. For these reasons the OCC
adds a new provision to the final rule,
§4.35(a)(6), that states that, following
receipt of a request for non-public OCC
information, the OCC generally notifies
the national bank that is the subject of
the request, unless the OCC, in its
discretion, determines that to do so
would advantage or prejudice any of the
parties in the matter at issue. The OCC
is not here applying subpart B’s
submitter notification procedures,
§4.16(b), because the scope of the OCC’s
release of information under subpart C
is more limited than its release of
information under subpart B.
Information disclosed under subpart B
enters the public domain and therefore
loses its confidentiality. Information
released under subpart C remains the
property of the OCC and may be
provided only to limited categories of
requesters or upon the prior approval of
the OCC. It thus retains its confidential
character. The more detailed procedures
set forth in subpart B are, accordingly,
unnecessary.

The final rule adds to the statement
that release of non-public OCC
information is at the sole discretion of
the Comptroller an explicit statement
clarifying that OCC action on a request
for non-public OCC information
exhausts administrative remedies for
discovery of the information. The final
rule also includes several minor changes
to the wording of §4.35.

Persons and entities with access to
OCC information; prohibition on
dissemination (8 4.36).

The title to proposed § 4.36 ““Parties
with access to OCC information;
restriction on dissemination” is changed

in the final rule by replacing the word
“restriction” with “‘prohibition,” and by
replacing the word ‘““Parties’” with the
words ‘‘Persons and entities,” which
better reflect the content of the section.

(a) OCC employees or former
employees. Proposed § 4.36(a),
incorporated and clarified the
provisions of former §§4.18(a) and 4.19
that prohibited OCC employees and
former employees from disseminating
non-public OCC information without
prior OCC approval. The proposal also
stated the OCC'’s policy of objecting to
subpoenas for non-public OCC
information, such as employee
testimony, when subpoenas are used in
lieu of the request procedures of this
subpart. The OCC received no
comments on §4.36(a).

The proposal stated that the OCC will
attempt to have compulsory process
withdrawn and may register appropriate
objections when an employee or former
employee receives a subpoena. The final
rule clarifies that the OCC may
intervene in a judicial or administrative
proceeding either to have compulsory
process withdrawn or to make
appropriate objections.

The proposal instructed OCC
employees and former employees that
they must notify the Director of the
OCC's Litigation Division when they
receive a subpoena for non-public OCC
information. The final rule clarifies that
the appropriate District Counsel, or the
Director of the Enforcement and
Compliance Division as appropriate,
handles subpoenas arising out of
criminal actions. In all other cases,
employees and former employees
should notify the Director of the
Litigation Division. Because time is
usually of the essence in these cases,
immediate notification of the
appropriate OCC personnel is essential,
and the OCC has added these provisions
to ensure that notices are directed
precisely. The final rule also makes
several technical changes.

(b) Non-OCC employees or entities. In
§4.36(b), the proposal incorporated and
clarified the provisions of former §4.18
(b) and (c) that prohibited persons who
are not current or former OCC
employees from disseminating non-
public OCC information. Proposed
§4.36(b) did not address situations in
which a Federal court has ordered
discovery of non-public OCC
information. The final rule incorporates
an express exception for this situation
that permits the subpoenaed person or
entity to make the information available
according to the Federal court’s order if
the requester has complied with the
request procedures of this subpart.
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The final rule adds a requirement that
a person or entity served with a
subpoena or request to provide non-
public OCC information notify the OCC
so that the OCC can intervene in judicial
proceedings when appropriate. The
final rule requires persons and entities
to notify the OCC upon receipt of
service. In addition, the final rule
requires persons and entities requested
to disclose non-public OCC information
to inform the requester of these rules
and, in particular, of the submission
requirements. The final rule also
requires persons and entities to notify,
at the appropriate time, the court or
tribunal that issued process of the
substance of these rules.

This provision is consistent with the
holding of the United States Court of
Appeals for the Sixth Circuitin In re
Bankers Trust Company, 61 F.3rd 465
(6th Cir. 1995). The Sixth Circuit held
that the Board of Governors of the
Federal Reserve System’s (FRB’s)
regulation that requires a party “‘to
continually decline to disclose
information or testimony”’ following
receipt of a subpoena, order, or other
judicial process exceeds the FRB’s
delegated authority. Id. at 470.

The OCC'’s final rule does not require
a party to continue to refuse to disclose
a document or otherwise supplant a
court’s jurisdiction over discovery.
Rather, as countenanced by the Sixth
Circuit in Bankers Trust, this rule
ensures that the OCC has ““the
opportunity to intervene to protect any
interests, arguments, or concerns’’ it has
in the production of ““confidential
supervisory information’ by requiring
that the OCC be given notice of a request
and, through the request procedures, by
providing the OCC with facts sufficient
to respond to process. Id. at 470, n. 6.

Proposed § 4.36(b) permitted national
banks to disclose non-public OCC
information to persons officially
connected with the bank as officer,
director, employee, attorney, auditor, or
independent auditor. The OCC
requested specific comment on whether
“consultants’ should be included in the
list of bank-connected persons who are
eligible to receive OCC examination
reports without first obtaining the
express approval of the OCC.

Two commenters addressed § 4.36
and both urged the OCC to include
“consultants” in the list of individuals
eligible to receive examination reports
without prior OCC approval. The
commenters noted that many national
banks use consultants and that access to
examination reports helps a consultant
to assist bank management in
responding to problems and needs. The
commenters asserted that whether to

release an exam report to a consultant
should fall within the bank’s discretion.

To ensure the confidentiality of exam
reports released to consultants, one
commenter urged the OCC to attach a
form confidentiality agreement to each
exam report. Another commenter urged
the OCC to attach a statement to each
exam report that explains the report’s
confidential nature and the sanctions for
disseminating the report.

The OCC agrees that the ability of a
national bank to benefit from the
services of a consultant will often be
maximized if a bank may provide the
consultant with an exam report.
However, the OCC also has an interest
in protecting the confidentiality of the
examination process and is concerned
that adding ‘‘consultants’ to the
§4.36(b) list without condition could
result in prohibited dissemination of
non-public OCC information.
Accordingly, the final rule is modified
to state that a national bank or holding
company or a director, officer, or
employee thereof may only release non-
public OCC information to a consultant
if the consultant: (1) is under a written
contract to provide services to the bank;
and (2) has a written agreement with the
bank in which the consultant (i) states
its awareness of, and agreement to abide
by, the prohibition on the dissemination
of non-public OCC information
contained in §4.36(b)(1) of this subpart,
and (ii) agrees not to use the non-public
OCC information for any purpose other
than as provided under its agreement to
provide services to the bank. (Persons
not listed in §4.36(b) may still seek non-
public information pursuant to the
request procedures in §4.35.) The final
rule also clarifies that the prohibition on
dissemination of non-public OCC
information that is contained in
§4.36(b)(1) applies to all persons and
entities, including consultants, who
have access to non-public OCC
information under § 4.36(b)(2).

One commenter suggested that a
national bank should be permitted to
allow exam report access to consultants
who are considering accepting an
engagement from the bank. The OCC
believes that a prospective consultant
does not have the type of relationship
with the bank that is appropriate to
ensure the confidentiality of the non-
public OCC information and therefore
has not incorporated this suggestion in
the final rule.

(c) Disclosure to government agencies.
Proposed §4.36(c) incorporated the
provisions of former § 4.18(b) that
governed the disclosure of non-public
OCC information to the Board of
Governors, the FDIC, and certain
government agencies of the United

States and foreign governments. The
proposal thereby preserved the OCC’s
policies and procedures for sharing
information with these agencies and did
not supersede information sharing
agreements. The OCC received no
comments on § 4.36(c).

The final rule also preserves the
OCC’s information sharing policies and
procedures. However, the final rule
modifies § 4.36(c) to state more
accurately that, in addition to requests
by the Board of Governors of the Federal
Reserve System, the Federal Deposit
Insurance Corporation, and certain
government agencies of the United
States and foreign governments,
requests by state agencies with authority
to investigate violations of criminal law
and state bank regulatory agencies are
governed solely by §4.36(c).

The final rule also clarifies that
“testimony” is one type of non-public
OCC information that the Comptroller
may make available to these agencies.
Though “testimony’” was implicit in the
proposal because it is included within
the definition of ““‘non-public OCC
information,” the proposal did not
expressly mention the term.

Proposed § 4.36(c) stated that all non-
public OCC information made available
pursuant to this subpart is OCC
property. The final rule modifies this
provision by stating expressly that the
OCC may condition the use of non-
public OCC information made available
under this paragraph (disclosure to
government agencies) on appropriate
confidentiality protections. This
provision parallels §4.37, which applies
to all requests for non-public OCC
information.

(d) Intention of OCC not to waive
rights. Proposed § 4.36(d) stated that
non-public OCC information does not
lose its non-public status when released
to a person or entity. The OCC received
no comments on this provision, which
is adopted as proposed.

Restrictions on dissemination of
released information (8 4.37).

The title to proposed § 4.37
“Limitation of dissemination of released
information” is changed in the final rule
by replacing the word “‘Limitation’ with
“Restrictions,” which better reflects the
content of the section.

The proposal permitted the OCC to
condition release of non-public OCC
information on the issuance of a
protective order and the sealing of
transcripts. The proposal also specified
that the OCC may authorize the use of
the same records or testimony in
another case. The OCC received no
comments on this section, and therefore
adopts the section as proposed. A model
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stipulation and protective order are
printed at appendix A to this subpart.

Notification of parties and procedures
for sharing and using OCC records in
litigation (§ 4.38).

The title to proposed §4.38
“Procedures for sharing and using OCC
records in litigation” is changed in the
final rule by adding ““Notification of
parties,” which reflects the content of
the section as changed in the final rule.

Proposed §4.38 required: (1) parties
to a case to share released records
among litigants; (2) all requesters to
retrieve released non-public OCC
information from court files; and (3) all
parties to destroy non-public OCC
information covered by a protective
order. The proposal also informed
requesters that the OCC wiill
authenticate its documents for use as
evidence. The OCC adopts these
provisions as proposed.

The OCC adds a provision to the final
rule that requires a litigant who submits
a request to the OCC for the testimony
of an OCC employee or former employee
to notify all other parties to the
litigation. This provision is necessary to
ensure that other parties who wish to
depose the same OCC employee or
former employee will have opportunity
to submit a request for testimony to the
OCC prior to the deposition of the
employee or former employee, in
accordance with §4.35(b)(3).

Fees for services (§4.39).

Proposed §4.39 set fee schedules that
apply when the OCC provides records
or authorizes testimony from current or
former employees. The OCC received no
comments on this section, which is
adopted, with minor stylistic changes,
as proposed.

Part 4, Subpart D—Contracting
Outreach Program

The proposal relocated the OCC’s
rules regarding the minority-, women-,
and individuals with disabilities-owned
business contracting outreach program
from subpart C to subpart D, and
renumbered them. The OCC received no
comments on this subpart. Accordingly,
subpart D is adopted as proposed.

The program’s focus is on outreach as
a means to enhance the participation by

these businesses in OCC procurements.
Except for procurements made pursuant
to government-wide special purpose
programs, OCC procurements do not
employ racial, ethnic, or gender
classifications as bases for contract
awards. Given its focus on outreach, the
OCC does not believe the program is
affected by the recent Supreme Court
decision in Adarand Contractors, Inc. v.
Pena, 63 U.S.L.W. 4523 (U.S. June 12,
1995). However, this program, as well as
the government-wide special purpose
programs, will be further reviewed in
context of the overall review of all
Federal affirmative action programs
recently initiated pursuant to the
President’s direction.

Part 10—Municipal Securities Dealers

The proposal eliminated certain forms
and instructions from the OCC’s rules
regarding municipal securities dealers
because it is not necessary to publish
them in the regulation. The OCC
received no comments on this
amendment, which is adopted as
proposed.

Part 11—Securities Exchange Act
Disclosure Rules

The proposal made technical
amendments to the OCC’s rules
regarding disclosure under various
provisions of the Securities Exchange
Act of 1934 (15 U.S.C. 78I, 78m, 78n,
78p, and 78w), including updating the
reference to the name of the division
that receives filings and specifying the
division that receives requests for copies
of filings. The OCC received no
comments on these amendments, which
are adopted as proposed.

Part 18—Disclosure of Financial and
Other Information by National Banks

The proposal made several technical
and conforming amendments to the
OCC'’s rules regarding annual financial
disclosures by national banks. The only
significant amendment involved
conforming the OCC'’s rules to language
adopted in the Financial Institutions
Reform, Recovery, and Enforcement Act
of 1989 (FIRREA), Pub. L. 101-73, 103
Stat. 187, describing persons subject to

DERIVATION TABLE FOR 12 CFR PART 4

administrative enforcement action by
the Federal banking agencies.
Specifically, section 901(b) of FIRREA
amended 12 U.S.C. 1811 et seq., by
substituting the term *‘institution-
affiliated party” for the terms
“director,” “officer,” “‘employee,”
*‘agent,” and “‘other person participating
in the conduct of the affairs of a bank”
(the term ““institution-affiliated party”’ is
defined at 12 U.S.C. 1813(u)). The
proposal made amendments to the
provision that indicates the parties
subject to administrative action for
violations of part 18, in order to
conform that provision to the language
introduced in section 901(b) of FIRREA.

The OCC received no comments on
these amendments, which are adopted
as proposed.

31 CFR Part 1—Disclosure of Records

The proposal made technical
amendments to appendix J of subpart A
and appendix J of subpart C of part 31
to update regulatory information
specific to the OCC. Subpart A contains
the Department of the Treasury’s FOIA
rules, and subpart C contains the
Department of the Treasury’s Privacy
Act rules. The various appendices to
subparts A and C contain standardized
information about components of the
Department of the Treasury, including
officials and addresses relevant to the
implementation of the FOIA and the
Privacy Act. Appendix J of subpart A
and appendix J of subpart B, entitled
“Office of the Comptroller of the
Currency,” contain information about
the OCC.

The Department of the Treasury, at 31
CFR 1.1(d) and 1.20, has authorized the
head of each of its components to
substitute the officials designated and
change the addresses specified in the
appendices corresponding to that
component. Pursuant to this grant of
authority, the OCC proposed to amend
the OCC administrative information in
appendix J of subpart A and appendix
J of subpart C.

The OCC received no comments on
these amendments, which are adopted
as proposed with minor stylistic edits.

[This table directs readers to the provisions of the former 12 CFR part 4, if any, on which the revised 12 CFR part 4 is based]

Revised provision

Former provision

Comments

Subpart A:

841 i
884.2-4.5 oot

Subpart B:

411 i

§4.12(a)
(b)

Significantly modified.
Significantly modified.

Significantly modified.
Modified.
Modified.
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DERIVATION TABLE FOR 12 CFR PART 4—Continued
[This table directs readers to the provisions of the former 12 CFR part 4, if any, on which the revised 12 CFR part 4 is based]

Revised provision Former provision Comments

§4.16(c) Modified.

§4.16(d) Modified.

84.14(8) covirireeriieee e Significantly modified.
§4.15()(1)—(4) wovevereereeeeee e Modified.

8§4.15(D) eiieeieieee Modified.

8§4.14(D) veoeeeee Modified.

8413 i Modified.
§4.17(B)(2)(1) +evvverrrreerrieeee e Modified.
8§4.15(2)(6)—(9) ververreeririirieieeee e Modified.
........................................ Added.
84.17(0)(2)())(A) weeveeeiieeiieeeeiee e Significantly modified.
84.15(C) wevvvevereieerieieneee e Modified.
.......................... Added.

84.16(2) eoveeeereerieiriee e Modified.

Subpart C:
§4.31 ...
§4.32 ...
§4.33 ...
§4.34 ...

Subpart D:

8§84.61-4.66 .....c.ocooiiiiii

4.17a(b).

§§4.18(a) and 4.19
§84.18(c) and 7.6025(C) .....
§4.18(b)

84.17(b), (c), and (d)(1) .........
884.17(d)(2), (d)(3), and (g), and

884.17(e) and 4.17a(C) ..........

Significantly modified.
Significantly modified.

Modified.
Added (see 5 U.S.C. 552(a)(4)(B)).
Modified.
Modified.
Modified.
Modified.
Modified.

Added.

Added.

Significantly modified.
Added.

Significantly modified.
Significantly modified.
..... Significantly modified.
..... Modified.

..... Added.

..... Added.

..... Added.

Added.

Renumbered.

Regulatory Flexibility Act

It is hereby certified that this final
rule will not have a significant
economic impact on a substantial
number of small entities. Accordingly, a
regulatory flexibility analysis is not
required. This final rule is primarily
clarifying in nature and has no material
impact on national banks, regardless of
size.

Executive Order 12866

The OCC has determined that this
final rule is not a significant regulatory
action under Executive Order 12866.

Paperwork Reduction Act

The collection of information
requirements contained in this final rule
have received emergency approval from
the Office of Management and Budget in
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)), under OMB control number
1557-0200. Comments on the collection
of information should be sent to the

Office of Management and Budget,
Paperwork Reduction Project 1557,
Washington, DC 20503, with copies to
the Legislative and Regulatory Activities
Division 1557-0200, Office of the
Comptroller of the Currency, 250 E
Street, SW, Washington, DC 20219. The
OCC will submit the collection of
information requirements contained in
this final rule for renewal of OMB
approval following publication of this
final rule.

The collection of information
requirements in this rule are found in 12
CFR 4.33, 4.35, 