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Free, easy, online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO
Access, a service of the United States Government

Printing Office (GPO). CFR titles will be added to GPO
Access incrementally throughout calendar years 1996 and
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so that the online and printed versions of the CFR will be
released concurrently.

The CFR and Federal Register on GPO Access, are the
official online editions authorized by the Administrative
Committee of the Federal Register.

New titles and/or volumes will be added to this online
service as they become available.

http://www.access.gpo.gov/nara/cfr

For additional information on GPO Access products,
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 96—AS0-37]

Removal of Class E2 Airspace;
Winston-Salem, NC

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment removes
Class E2 airspace at Winston-Salem, NC.
Weather observations are no longer
taken at the Winston-Salem/Smith
Reynolds Airport after the control tower
closes each day. Therefore, there is no
longer a requirement for Class E2
airspace for the airport.

EFFECTIVE DATE: 0901 UTC, January 30,
1997.

FOR FURTHER INFORMATION CONTACT:
Benny L. McGlamery, Operations
Branch, Air Traffic Division, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-5570.

SUPPLEMENTARY INFORMATION:
History

Weather observations are no longer
taken at the Winston-Salem/Smith
Reynolds Airport after the control tower
closes each day. Consequently, the
airport no longer meets the criteria for
Class E2 airspace. This action will
eliminate the impact that Class E2
airspace has placed on users of the
airspace in the vicinity of the airport.
This rule will become effective on the
date specified in the DATES section.
Since this action removes the Class E2
airspace, which eliminates the impact of
Class E2 airspace on users of the
airspace in the vicinity of the Winston-
Salem/Smith Reynolds Airport, notice
and public procedure under 5 U.S.C.
553(b) are unnecessary.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations (14 CFR
part 71) removes Class E2 airspace at
Winston-Salem, NC. Weather
observations are no longer taken at the
Winston-Salem/Smith Reynolds Airport
after the control tower closes each day.
Therefore, there is no longer a
requirement for Class E2 airspace for the
airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore, (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR Part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; EO 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9D, Airspace
Designations and Reporting Points,
dated September 4, 1996, and effective
September 16, 1996, is amended as
follows:

Paragraph 6002 Class E airspace areas
designated as a surface area for an airport.
* * * * *

ASO SC E2 Winston-Salem, NC [Removed]

* * * * *

Issued in College Park, Georgia, on
December 2, 1996.

Benny L. McGlamery,

Acting Manager, Air Traffic Division,
Southern Region.

[FR Doc. 9631871 Filed 12—13-96; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 96-AGL-12]
Establishment of Class E Airspace;

Gettysburg, SD; Gettysburg Municipal
Airport

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace at Gettysburg, SD. A Global
Positioning System (GPS) standard
instrument approach procedure (SIAP)
to Runway 31 has been developed for
Gettysburg Municipal Airport.
Controlled airspace extending upward
from 700 to 1,200 feet above ground
level (AGL) is needed to contain aircraft
executing the approach. The intended
affect of this action is to provide
segregation of aircraft using instrument
approach procedures in instrument
conditions from other aircraft operating
in visual weather conditions.

EFFECTIVE DATE: 0901 UTC, March 27,
1997.

FOR FURTHER INFORMATION CONTACT: John
A. Clayborn, Air Traffic Division,
Operations Branch, AGL-530, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294—-7568.

SUPPLEMENTARY INFORMATION:

History

On Thursday, September 12, 1996, the
FAA proposed to amend part 71 of the
Federal Aviation Regulations (14 CFR
part 71) to establish Class E airspace at
Gettysburg, SD (61 FR 48097). The
proposal was to add controlled airspace
extending upward from 700 to 1,200 feet
AGL to contain Instrument Flight Rules
(IFR) operations in controlled airspace
during portions of the terminal
operation and while transiting between
the enroute and terminal environments.

Interested parties were invited to
participate in this rulemaking
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proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Class E airspace
designations for areas extending upward
from 700 feet or more above the surface
of the earth are published in paragraph
6005 of FAA Order 7400.9D dated
September 4, 1996, and effective
September 16, 1996, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) establishes Class E airspace at
Gettysburg, SD to accommodate aircraft
executing the GPS Runway 31 SIAP at
Gettysburg Municipal Airport.
Controlled airspace extending upward
from 700 to 1,200 feet AGL is needed to
contain aircraft executing the approach.
The area will be depicted on
appropriate aeronautical charts thereby
enabling pilots to circumnavigate the
area or otherwise comply with IFR
procedures.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under DOT
Regulatory Policies and Procedure (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment
In consideration of the foregoing, the

Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED)]

1. The authority citation for 14 part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9D, Airspace
Designations and Reporting Points,
dated September 4, 1996, and effective
September 16, 1996, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL SD E5 Gettysburg, SD [New]

Gettysburg Municipal Airport, SD

(Lat. 44°59'15"N, long. 99°57'12""W)
Pierre VORTAC

(Lat. 44°23'40""W, long. 100°09'46"'W)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of the Gettysburg Municipal Airport
and within 4 miles each side of the 323
bearing from the airport extending from the
6.4-mile radius to 10 miles southeast and that
airspace extending upward from 1,200 feet
above the surface bounded on the west by V—
71, on the north by V-344, on the east by V—
561, and on the south by the 30.5 mile arc
of the Pierre VORTAC, and that airspace east
of the Gettysburg Municipal Airport bounded
on the west by V-561, on the north by
latitude 45°00'00" N, on the east by longitude
99°30'00"W, and thence south to V-263, and
thence southwest to the 30.5-mile arc of the
Pierre VORTAC.

* * * * *

Issued in Des Plaines, Illinois on November
26, 1996.

Maureen Woods,

Manager, Air Traffic Division.

[FR Doc. 96-31869 Filed 12—-13-96; 8:45 am]
BILLING CODE 4910-13-M

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 4

Interpretation Regarding Use of
Electronic Media by Commodity Pool
Operators and Commodity Trading
Advisors

AGENCY: Commodity Futures Trading
Commission.

ACTION: Delay of effective date of
interpretation.

SUMMARY: On August 8, 1996, the
Commodity Futures Trading
Commission (‘““Commission’’) issued an
Interpretation Regarding Use of
Electronic Media by Commodity Pool
Operators and Commodity Trading
Advisors, 61 FR 42146 (August 14,
1996). On October 15, 1996, the
Commission extended the period for
public comment until November 14,
1996, while delaying the effective date
until December 16, 1996, 61 FR 54731

(October 22, 1996). The Commission has
now determined to delay the effective
date indefinitely. The Pilot Program for
electronic filing of commodity pool
operator and commodity trading advisor
disclosure documents, which
commenced on October 15, 1996, as
originally provided, is not affected.

DATES: The effective date of the
Interpretative Release referenced herein
is delayed indefinitely.

FOR FURTHER INFORMATION CONTACT:
Susan C. Ervin, Deputy Director/Chief
Counsel, or Gary L. Goldsholle,
Attorney/Advisor, Division of Trading
and Markets, Commodity Futures
Trading Commission, 1155 21st Street,
NW., Washington, DC 20581. Telephone
number: (202) 418-5450. Facsimile
number: (202) 418-5536. Electronic
mail: tm@cftc.gov.

SUPPLEMENTARY INFORMATION: On August
8, 1996, the Commission issued an
Interpretation Regarding Use of
Electronic Media by Commodity Pool
Operators and Commodity Trading
Advisors (“Interpretative Release” or
“Release’). The Interpretative Release
was designed to provide commodity
pool operators (‘““CPOs’’), commodity
trading advisors (““CTAs”), and
associated persons (**AP’’) thereof, with
guidance concerning the application of
the Commodity Exchange Act and
regulations thereunder to activities
involving electronic media. The
Commission sought comment on all
issues discussed in the release, and any
related issues, and provided that the
effective date of the Interpretative
Release would be October 15, 1996 and
that comments should be received on or
before that date. On October 15, 1996,
the Commission extended the comment
period until November 14, 1996, and
delayed the effective date until
December 16, 1996.

The Commission has now determined
to delay the effective date indefinitely to
permit full review and consideration of
the comments received and issues
presented. As with the prior
postponement, the Commission
emphasizes that this does not affect the
statutory and regulatory requirements
applicable to persons acting as CPOs
and CTAs by means of electronic media,
who ‘“‘are subject to the same statutory
and regulatory requirements under the
Commission’s regulatory framework as
persons employing other modes of
communication.” 61 FR at 42150. The
Commission also notes that the
Commission staff letters and advisories
cited in the Release, as stated therein,
“represent interpretations by the
Commission’s staff and do not
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necessarily represent interpretations by
the Commission.” 61 FR at 42149 n. 24.
Finally, although the Commission is
indefinitely delaying the effective date
of the Interpretative Release, CPOs and
CTAs may continue to rely on the
positions stated therein as ‘‘safe harbor”
positions to aid CTAs and CPOs making
use of electronic media pending further
statements of the Commission’s views.
Additionally, the Pilot Program for
electronic filing of CPO and CTA
disclosure documents, which
commenced on October 15, 1996, as
originally proposed, is not affected.
Issued in Washington, DC, on December
11, 1996, by the Commission.
Jean A. Webb,
Secretary of the Commission.
[FR Doc. 96—-31928 Filed 12—-13-96; 8:45 am]
BILLING CODE 6351-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 172
[Docket No. 90F-0195]

Food Additives Permitted for Direct
Addition to Food for Human
Consumption; Curdlan

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of curdlan as a formulation
aid, processing aid, stabilizer and
thickener or texturizer in foods. This
action is in response to a petition filed
by Takeda Chemical Industries, Ltd.

DATES: The regulation is effective
December 16, 1996. Submit written
objections and requests for a hearing by
January 15, 1997. The Director of the
Office of the Federal Register approves
the incorporation by reference in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51 of a certain publication in
21 CFR 172.809(b), effective December
16, 1996.

ADDRESSES: Submit written objections to
the Dockets Management Branch (HFA—
305), Food and Drug Administration,
12420 Parklawn Dr., rm. 1-23,
Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Aydin Orstan, Center for Food Safety
and Applied Nutrition (HFS-217), Food
and Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202-418-3076.

SUPPLEMENTARY INFORMATION: In a notice
published in the Federal Register of
July 17, 1990 (55 FR 29106), FDA
announced that a food additive petition
(FAP 0A4200) had been filed by Takeda
Chemical Industries, Ltd., c/o
International Research and
Development Corp. (now MPI Research),
Mattawan, MI 49071, proposing that the
food additive regulations be amended to
provide for the safe use of 3-1,3-glucan
derived from Alcaligenes faecalis var.
myxogenes. In the same notice, the
agency also announced that the
proposed common or usual name of the
additive was curdlan.

The agency is accepting curdlan as
the common or usual name of the
additive. Based on the data in the
petition and other relevant material, the
agency reached the following
conclusions: (1) Curdlan consists of a
glucose polymer and a small amount of
inorganic salts, mainly sodium chloride,
(2) curdlan lacks specific toxicity and
the producing organism, Alcaligenes
faecalis var. myxogenes, is
nonpathogenic and nontoxicogenic, and
(3) there is a history of safe
consumption of similar glucose
polymers in food. Based on this
information, the agency concludes that
the proposed food use of curdlan is safe,
that the additive will achieve its
intended technical effect, and that
therefore, the regulations in 21 CFR part
172 should be amended as set forth
below.

In accordance with §171.1(h) (21 CFR
171.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
approve the petition are available for
inspection at the Center for Food Safety
and Applied Nutrition by appointment
with the information contact person
listed above. As provided in § 171.1(h),
the agency will delete from the
documents any materials that are not
available for public disclosure before
making the documents available for
inspection.

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday.

Any person who will be adversely
affected by this regulation may at any
time on or before January 15, 1997 file
with the Dockets Management Branch

(address above) written objections
thereto. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each nhumbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number
found in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

List of Subjects in 21 CFR Part 172

Food additives, Incorporation by
reference, Reporting and recordkeeping
requirements.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Director of the Center for Food
Safety and Applied Nutrition, 21 CFR
part 172 is amended as follows:

PART 172—FOOD ADDITIVES
PERMITTED FOR DIRECT ADDITION
TO FOOD FOR HUMAN
CONSUMPTION

1. The authority citation for 21 CFR
part 172 continues to read as follows:

Authority: Secs. 201, 401, 402, 409, 701,
721 of the Federal Food, Drug, and Cosmetic
Act (21 U.S.C. 321, 341, 342, 348, 371, 379¢).

2. New §172.809 is added to subpart
I to read as follows:

§172.809 Curdlan.

Curdlan may be safely used in
accordance with the following
conditions:

(a) Curdlan is a high molecular weight
polymer of glucose (3-1,3-glucan; CAS
Reg. No. 54724-00-4) produced by pure
culture fermentation from the
nonpathogenic and nontoxicogenic
bacterium Alcaligenes faecalis var.
myxogenes.
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(b) Curdlan meets the following
specifications when it is tested
according to the methods described or
referenced in the document entitled
“Analytical Methods for Specification
Tests for Curdlan,” by Takeda Chemical
Industries, Ltd., 12-10 Nihonbashi, 2—
Chome, Chuo-ku, Tokyo, 103, Japan,
1996, which is incorporated by
reference in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies are
available from the Division of Petition
Control (HFS-215), Center for Food
Safety and Applied Nutrition, Food and
Drug Administration, 200 C St. SW.,
Washington, DC 20204, or may be
examined at the Center for Food Safety
and Applied Nutrition’s Library, Food
and Drug Administration, 200 C St. SW.,
rm. 3321, Washington, DC, or at the
Office of the Federal Register, 800 North
Capitol St. NW., suite 700, Washington,
DC.

(1) Positive for curdlan.

(2) Assay for curdlan (calculated as
anhydrous glucose), not less than 80
percent.

(3) pH of 1 percent aqueous
suspension, 6.0-7.5.

(4) Lead, not more than 0.5 mg/kg.

(5) Heavy metals (as Pb), not more
than 0.002 percent.

(6) Total nitrogen, not more than 0.2
percent.

(7) Loss on drying, not more than 10
percent.

(8) Residue on ignition, not more than
6 percent.

(9) Gel strength of 2 percent aqueous
suspension, not less than 600x103 dyne
per square centimeter.

(10) Aerobic plate count, not more
than 103 per gram.

(11) Coliform bacteria, not more than
3 per gram.

(c) Curdlan is used or intended for use
in accordance with good manufacturing
practice as a formulation aid, processing
aid, stabilizer and thickener, and
texturizer in foods for which standards
of identity established under section
401 of the act do not preclude such use.

Dated: November 27, 1996.
Fred R. Shank,

Director, Center for Food Safety and Applied
Nutrition.

[FR Doc. 96-31809 Filed 12—-13-96; 8:45 am]
BILLING CODE 4160-01-F

21 CFR Part 178
[Docket No. 96F-0164]

Indirect Food Additives: Adjuvants,
Production Aids, and Sanitizers

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the expanded safe use of sodium 2,2'-
methylenebis(4,6-di-tert-
butylphenyl)phosphate as a clarifying
agent in high density polyethylene
intended for use in contact with food.
This action is in response to a petition
filed by Asahi Denka Kogyo K.K.

DATES: Effective December 16, 1996;
written objections and requests for a
hearing by January 15, 1997.
ADDRESSES: Submit written objections to
the Dockets Management Branch (HFA—
305), Food and Drug Administration,
12420 Parklawn Dr., rm. 1-23,
Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT: Vir
D. Anand, Center for Food Safety and
Applied Nutrition (HFS-216), Food and
Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202-418-3081.
SUPPLEMENTARY INFORMATION: In a notice
published in the Federal Register of
May 30, 1996 (61 FR 27085), FDA
announced that a food additive petition
(FAP 6B4504) had been filed by Asahi
Denka Kogyo K.K., 2-13 Shirahata 5—
Chome, Urawa City, Saitama 336, Japan.
The petition proposed to amend the
food additive regulations in § 178.3295
Clarifying agents for polymers (21 CFR
178.3295) to provide for the additional
safe use of sodium 2,2'-
methylenebis(4,6-di-tert-
butylphenyl)phosphate as a clarifying
agent in high density polyethylene
intended for use in contact with food.

FDA has evaluated data in the
petition and other relevant material.
Based on this information, the agency
concludes that the proposed use of the
additive is safe, that the food additive
will achieve its intended technical
effect, and that therefore, the regulations
in §178.3295 should be amended as set
forth below.

FDA'’s review of this petition
indicates that the additive may contain
trace amounts of formaldehyde as an
impurity. The potential carcinogenicity
of formaldehyde was reviewed by the
Cancer Assessment Committee (the
Committee) of FDA'’s Center for Food
Safety and Applied Nutrition. The
Committee noted that for many years,
formaldehyde has been known to be a
carcinogen by the inhalation route, but
it concluded that these inhalation
studies are not appropriate for assessing
the potential carcinogenicity of
formaldehyde in food. The Committee’s
conclusion was based on the fact that
the route of administration (inhalation)
is not relevant to the safety of

formaldehyde residues in food and the
fact that tumors were observed only
locally at the portal of entry (nasal
turbinates). In addition, the agency has
received literature reports of two
drinking water studies on
formaldehyde: (1) A preliminary report
of carcinogenicity study purported to be
positive by Soffritti et al. (1989),
conducted in Bologna, Italy (Ref. 1); and
(2) a negative study by Til et al. (1989),
conducted in the Netherlands (Ref. 2).
The Committee reviewed both studies
and concluded, concerning the Soffritti
study, “* * * that data, reported were
unreliable and could not be used in the
assessment of the oral carcinogenicity of
formaldehyde” (Ref. 3). This conclusion
is based on a lack of critical details in
the study, questionable
histopathological conclusions, and the
use of unusual nomenclature to describe
the tumors. Based on the Committee’s
evaluation, the agency has determined
that there is no basis to conclude that
formaldehyde is a carcinogen when
ingested.

In accordance with §171.1(h) (21 CFR
171.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
approve the petition are available for
inspection at the Center for Food Safety
and Applied Nutrition by appointment
with the information contact person
listed above. As provided in § 171.1(h),
the agency will delete from the
documents any materials that are not
available for public disclosure before
making the documents available for
inspection.

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday.

Any person who will be adversely
affected by this regulation may at any
time on or before January 15, 1997 file
with the Dockets Management Branch
(address above) written objections
thereto. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
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waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number
found in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

Management Branch (address above)
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday.

1. Soffritti, M., C. Maltoni, F. Maffei, and
R. Biagi, ‘“Formaldehyde: An Experimental
Multipotential Carcinogen,”” Toxicology and
Industrial Health, vol. 5, No. 5:699-730,
1989.

2. Til, H. P., R. A. Woutersen, V. J. Feron,
V. H. M. Hollanders, H. E. Falke, and J. J.
Clary, “Two-Year Drinking Water Study of
Formaldehyde in Rats,”” Food Chemical
Toxicology, vol. 27, No. 2, pp. 77-87, 1989.

3. Memorandum of Conference concerning
“Formaldehyde;” Meeting of the Cancer
Assessment Committee, FDA, April 24, 1991,
and March 4, 1993.

List of Subjects in 21 CFR Part 178
Food additives, Food packaging.

of Food and Drugs, 21 CFR part 178 is
amended as follows:

PART 178—INDIRECT FOOD
ADDITIVES: ADJUVANTS,
PRODUCTION AIDS, AND SANITIZERS

1. The authority citation for 21 CFR
part 178 continues to read as follows:

Authority: Secs. 201, 402, 409, 721 of the
Federal Food, Drug, and Cosmetic Act (21
U.S.C. 321, 342, 348, 379%¢).

2. Section 178.3295 is amended in the
table in the entry for “Sodium 2,2'-
methylenebis(4,6-di-tert-
butylphenyl)phosphate” by adding a
new entry “‘3.”” under the heading
“Limitations” to read as follows:

§178.3295 Clarifying agents for polymers.

References Therefore, under the Federal Food, . . e s
The following references have been Drug, and Cosmetic Act and under
placed on display in the Dockets authority delegated to the Commissioner
Substances Limitations

Sodium 2,2'-methylenebis(4,6-di-tert-butylphenyl)phosphate (CAS Reg.

No. 85209-91-2).

For use only:

* ok ok ok K

3. As a clarifying agent in olefin polymers complying with § 177.1520(c)
of this chapter, item 2.2, where the finished polymer contacts foods
only of types |, Il, IV-B, VI-A, VI-B, and VII-B as identified in Table
1 of §176.170(c) of this chapter and limited to conditions of use B
through H described in Table 2 of §176.170(c) of this chapter, or
foods of types Ill, IV-A, V, VI-C, and VII-A as identified in Table 1
of §176.170(c) of this chapter and limited to conditions of use C
through G described in Table 2 of §176.170(c) of this chapter.

Dated: November 27, 1996.
William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 96-31808 Filed 12-13-96; 8:45 am)]
BILLING CODE 4160-01-F

21 CFR Part 178
[Docket No. 93F-0318]

Indirect Food Additives: Adjuvants,
Production Aids, and Sanitizers

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of 2-[[2,4,8,10-tetrakis(1,1-
dimethylethyl)dibenzo[d,f][1,3,2]-
dioxaphosphepin-6-ylJoxy]-N, N-bis[2-
[[2,4,8,10-tetrakis(1,1-
dimethylethyl)dibenzo[d,f]
[1,3,2]dioxaphosphepin-6-

yl]oxy]ethyl]lethanamine as a process
stabilizer in high density polyethylene
and polypropylene polymers intended
for use in contact with food. This action
is in response to a petition filed by Ciba-
Geigy Corp.

DATES: Effective December 16, 1996;
written objections and requests for a
hearing by January 15, 1997.

ADDRESSES: Submit written objections to
the Dockets Management Branch (HFA—
305), Food and Drug Administration,
12420 Parklawn Dr., rm. 1-23,
Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT: Vir
D. Anand, Center for Food Safety and
Applied Nutrition (HFS-216), Food and
Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202-418-3081.

SUPPLEMENTARY INFORMATION: In a notice
published in the Federal Register of
October 4, 1993 (58 FR 51631), FDA
announced that a food additive petition
(FAP 3B4398) had been filed by Ciba-
Geigy Corp., Seven Skyline Dr.,
Hawthorne, NY 10532. The petition

proposed to amend the food additive
regulations in §178.2010 Antioxidants
and/or stabilizers for polymers (21 CFR
178.2010) to provide for the safe use of
2-[[2,4,8,10-tetrakis(1,1-
dimethylethyl)dibenzo
[d,f][1,3,2]dioxaphosphepin-6-ylJoxy]-
N, N-bis[2-[[2,4,8,10-tetrakis(1,1-
dimethylethyl)dibenzo
[d,f][1,3,2]dioxaphosphepin-6-
ylloxy]ethyl]ethanamine as a process
stabilizer in high density polyethylene
and polypropylene polymers complying
with 21 CFR 177.1520 intended for use
in contact with food.

FDA has evaluated data in the
petition and other relevant material. The
agency concludes that the proposed use
of the additive is safe, that the additive
will achieve its intended technical
effect, and that the regulations in
§178.2010 should be amended as set
forth below.

In accordance with §171.1(h) (21 CFR
171.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
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approve the petition are available for
inspection at the Center for Food Safety
and Applied Nutrition by appointment
with the information contact person
listed above. As provided in § 171.1(h),
the agency will delete from the
documents any materials that are not
available for public disclosure before
making the documents available for
inspection.

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday.

Any person who will be adversely
affected by this regulation may at any
time on or before January 15, 1997 file
with the Dockets Management Branch
(address above) written objections
thereto. Each objection shall be

particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number
found in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

List of Subjects in 21 CFR Part 178
Food additives, Food packaging.

authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Director, Center for Food Safety and
Applied Nutrition, 21 CFR part 178 is
amended as follows:

PART 178—INDIRECT FOOD
ADDITIVES: ADJUVANTS,
PRODUCTION AIDS, AND SANITIZERS

1. The authority citation for 21 CFR
part 178 continues to read as follows:

Authority: Secs. 201, 402, 409, 721 of the
Federal Food, Drug, and Cosmetic Act (21
U.S.C. 321, 342, 348, 379e).

2. Section 178.2010 is amended in the
table in paragraph (b) by revising the
entry for ““2-[[2,4,8,10-tetrakis(1,1-
dimethylethyl)dibenzo
[d,f][1,3,2]dioxaphosphepin-6-ylJoxy]-
N, N-bis[2-[[2,4,8,10-tetrakis(1,1-
dimethylethyl)dibenzo
[d,f][1,3,2]dioxaphosphepin-6-
ylloxy]ethyl]ethanamine’ under the
heading “Limitations” to read as
follows:

§178.2010 Antioxidants and/or stabilizers
for polymers.

separately numbered, and each Therefore, under the Federal Food, * oo o+
numbered objection shall specify with Drug, and Cosmetic Act and under (b)y* * *
Substances Limitations

2-[[2,4,8,10-Tetrakis(1,1-dimethylethyl)dibenzo[d,f][1,3,2]-
dioxaphosphepin-6-ylJoxy]-N,N-bis[2-[[2,4,8,10-tetrakis(1,1-
dimethylethyl)dibenzo[d,f][1,3,2]dioxaphosphepin-6-
ylloxylethyllethanamine (CAS Reg. No. 80410-33-9).

chapter.

For use only at levels not to exceed 0.075 percent by weight of olefin
copolymers complying with 8 177.1520(c) of this chapter, items 1.1,
1.2, 1.3, 2.1, 2.2, or 2.3: Provided, That the density of the olefin
polymers complying with items 2.1, 2.2, or 2.3 is not less than 0.94
gram per cubic centimeter: And further provided, That the finished
polymers contact food only of Types I, Il, IV-B, VI-A, VI-B, VII-B,
and VIII described in Table 1, of §176.170(c) of this chapter, under
conditions of use B through H described in Table 2 of §176.170(c)
of this chapter and food only of Types Ill, IV-A, V, VI-C, VII-A, and
IX described in Table 1 of §176.170(c) of this chapter, under condi-
tions of use C through G described in Table 2 of §176.170(c) of this

* *

Dated: November 27, 1996.
Fred R. Shank,

Director, Center for Food Safety and Applied
Nutrition.

[FR Doc. 96-31860 Filed 12—-13-96; 8:45 am]
BILLING CODE 4160-01-F

21 CFR Part 355

[Docket No. 8ON-0042]

RIN 0910-AA01

Anticaries Drug Products for Over-the-

Counter Human Use; Partial Stay of
Final Rule; Enforcement Policy

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; partial stay of
regulation; enforcement policy.

SUMMARY: The Food and Drug
Administration (FDA) is staying part of

a final rule that established conditions
under which over-the-counter (OTC)
anticaries drug products (products that
aid in the prevention of dental cavities)
are generally recognized as safe and
effective and not misbranded (60 FR
52474, October 6, 1995). This final rule
stays the testing procedures for fluoride
dentifrice drug products to provide
manufacturers an additional 12 months
to comply with these testing
requirements. This action is being taken
in response to a citizen petition
requesting this stay and is part of the
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ongoing review of OTC drug products
conducted by FDA.

DATES: This partial stay for §355.70 (21
CFR 355.70), added by 60 FR 52474 at
52510, is effective September 23, 1996,
and stays 8 355.70(a) until October 7,
1997.

FOR FURTHER INFORMATION CONTACT:
William E. Gilbertson, Center for Drug
Evaluation and Research (HFD-105),
Food and Drug Administration, 5600
Fishers Lane, Rockville, MD 20857,
301-827-2304.

SUPPLEMENTARY INFORMATION:

l. Background

In the Federal Register of October 6,
1995 (60 FR 52474), FDA issued a final
monograph for OTC anticaries drug
products (21 CFR part 355) establishing
conditions under which the drug
products that are subject to that
monograph will be generally recognized
as safe and effective and not
misbranded. The final monograph
established in § 355.70 testing
procedures for fluoride dentifrice drug
products. The testing procedures require
the product to meet the biological test
requirements for animal caries
reduction and one of the following tests:
Enamel solubility reduction or fluoride
enamel uptake. The effective date of the
monograph was October 7, 1996.

On April 17, 1996, the Joint Oral Task
Group of the Nonprescription Drug
Manufacturers Association (NDMA) and
the Cosmetic, Toiletry and Fragrance
Association (CTFA) (the Task Group)
submitted a citizen petition (Ref. 1)
requesting that the agency stay the
effective date for the biological testing
requirements for OTC fluoride dentifrice
drug products from October 7, 1996, to
October 7, 1997. The petition contended
that manufacturers needed additional
time to comply with the required
biological testing requirements and to
further implement the Industry/U.S.
Pharmacopeia (USP) Reference Standard
Program.

The petition stated that at least 34
fluoride-containing dentifrice products
would not be in compliance with the
biological testing requirements of the
final monograph by the effective date of
October 7, 1996. The petition explained
that there are only four testing
laboratories considered fully
experienced to perform the required
biological testing and that these
laboratories can only conduct a total of
32 tests per year. The petition estimated
that it would take about 8 months to
validate additional laboratories to do the
animal caries reduction test. The
petition argued that additional time was
needed because the animal caries

reduction test was an optional test in
the tentative final monograph but a
required test in the final monograph,
and industry did not become aware of
this change until the final monograph
was published and was not prepared to
meet this requirement at that time. The
petition contended that, because at least
67 products must be tested, there is
insufficient time to complete the needed
testing by October 7, 1996, and that a
12-month extension until October 7,
1997, would allow manufacturers
sufficient time to perform the required
tests.

The petition noted two other
problems that precluded compliance
with the October 7, 1996, effective date:
(1) Several current USP reference
standards have not been retested to
confirm their quality standards, and (2)
a lack or limited number of available
USP reference standards to fulfill the
unanticipated requirements in the final
monograph for animal caries reduction
testing.

Following a meeting (Ref. 2) and
correspondence (Ref. 3) from FDA, the
Task Group provided the agency
industry’s formalized procedures for
handling USP dentifrice reference
standards (Ref. 4), entitled “‘Protocol for
Submission & Maintenance of USP
Fluoride Dentifrice Reference
Standards.” The Task Group indicated
that resupply and retesting of currently
available USP fluoride dentifrice
reference standards would be completed
by July 1996, and that the two new USP
fluoride dentifrice reference standards
(i.e., 1,500 parts per million sodium
monofluorophosphate dentifrice and
sodium fluoride dentifrice in a
powdered dosage form) would be
available by the beginning of June 1996.
The agency has verified that this
retesting has been completed and that
the new reference standards are
currently available (Ref. 5).

On September 5, 1996 (Ref. 6), the
Task Group provided the results of a
biological testing implementation
survey in support of its request for a 1-
year stay of the effective date of this part
of the final monograph. The Task Group
pointed out that 37 dentifrice products
remain to be tested and it usually takes
3 to 4 months to complete the test and
receive a final report. The Task Group
stated that all testing was currently
projected to begin by February 1997 but
that less than a 1-year delay would not
allow for unforeseen circumstances
during testing and during the
administration of the Industry/USP
Reference Standard Program to supply
the testing standards.

I1. The Agency’s Response to the
Petition

The agency acknowledges that
requiring the animal caries reduction
test was a new requirement of the final
monograph. In a letter to NDMA dated
September 23, 1996 (Ref. 7), FDA agreed
to stay the effective date of the testing
procedures for fluoride dentifrice drug
products for 12 months. FDA reviewed
the biological testing implementation
survey (Ref. 6), which indicated that
approximately 92 percent of the
dentifrice products that require testing
should be tested by March 30, 1997, and
that testing of the remaining products
should be completed by June 30, 1997.
The agency believes that it would be
reasonable to provide an additional 3
months to allow for unforeseen
circumstances during the conduct of
this testing. Therefore, based on the
survey data, the agency is staying the
testing procedures for fluoride dentifrice
drug products in § 355.70(a) of the final
monograph for OTC anticaries drug
products for 12 months until October 7,
1997. However, based on the survey and
the petitioner’s assurances, the agency
does not anticipate granting any
additional time beyond October 7, 1997,
for manufacturers to complete the
required biological testing for existing
OTC anticaries drug products.

Publication of this document
constitutes final action on this change
under the Administrative Procedure Act
(5 U.S.C. 553). This final rule institutes
a change that is nonsubstantive in
nature. FDA finds that notice and
comment procedures are unnecessary
and not in the public interest (5 U.S.C.
533(b) and (d)). The agency believes that
staying 8§ 355.70(a) for 12 months will
provide sufficient time for industry to
comply with the testing procedures for
fluoride dentifrice drug products
included in the final monograph.

I11. References

The following references are on
display in the Dockets Management
Branch (HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857, and
may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday.

(1) Comment No. CP6, Docket No. 80N—
0042, Dockets Management Branch.

(2) Comment No. MM7, Docket No. 80N—
0042, Dockets Management Branch.

(3) Comment No. LET29, Docket No. 80N—
0042, Dockets Management Branch.

(4) Comment No. PR1, Docket No. 80N—
0042, Dockets Management Branch.

(5) Comment No. C104, Docket No. 80N—
0042, Dockets Management Branch.

(6) Comment No. EXT9, Docket No. 80N—
0042, Dockets Management Branch.
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(7) Comment No. LET36, Docket No. 80N—
0042, Dockets Management Branch.

IV. Analysis of Impacts

FDA has examined the impacts of the
final rule under Executive Order 12866
and the Regulatory Flexibility Act (5
U.S.C. 601-612). Executive Order 12866
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). The agency
believes that this final rule is consistent
with the regulatory philosophy and
principles identified in the Executive
Order. In addition, the final rule is not
a significant regulatory action as defined
by the Executive Order and so is not
subject to review under the Executive
Order.

Under the Regulatory Flexibility Act,
if a rule has a significant impact on a
substantial number of small entities, an
agency must analyze regulatory options
that would minimize any significant
impact of a rule on small entities. This
final rule stays the effective date of
testing requirements that became
effective on October 7, 1996, but which
will not be required now until October
7,1997. Thus, this final rule will not
impose a significant economic burden
on affected entities. Therefore, under
the Regulatory Flexibility Act (5 U.S.C.
605(b)), the Commissioner of Food and
Drugs certifies that this final rule will
not have a significant economic impact
on a substantial number of small
entities. No further analysis is required.

V. Environmental Impact

The agency has determined under 21
CFR 25.24(c)(6) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects in 21 CFR Part 355

Labeling, Over-the-counter drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 355 is
amended as follows:

PART 355—ANTICARIES DRUG
PRODUCTS FOR OVER-THE-
COUNTER HUMAN USE

1. The authority citation for 21 CFR
part 355 continues to read as follows:

Authority: Secs. 201, 501, 502, 503, 505,
510, 701 of the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 321, 351, 352, 353,
355, 360, 371).

§355.70 [Partial stay]

2.In §355.70 Testing procedures for
fluoride dentifrice drug products,
paragraph (a) is stayed until October 7,
1997.

Dated: December 5, 1996.
William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 96-31575 Filed 12-13-96; 8:45 am]
BILLING CODE 4160-01-F

AGENCY FOR INTERNATIONAL
DEVELOPMENT

22 CFR Part 210

Donation of Dairy Products To Assist
Needy Persons Overseas (Section 416
Foreign Donation Program)

AGENCY: Agency for International
Development, IDCA.
ACTION: Final rule.

SUMMARY: The authority for donations of
dairy products to assist the needy
overseas has been removed from the
Agency for International Development,
thereby making these regulations
obsolete. These donation regulations are
being removed.

EFFECTIVE DATE: December 16, 1996.

FOR FURTHER INFORMATION CONTACT:
James Dempsey, Director, Office of
Planning and Program Evaluation (AID/
BHR/PPE), Bureau for Humanitarian
Response, USAID, (703) 351-0102.
SUPPLEMENTARY INFORMATION: 22 CFR
part 210 is obsolete. New regulations are
being issued by the U.S. Department of
Agriculture. The 22 CFR, part 210 rule
is not a major rule for purposes of
Executive Order 12291 of February 17,
1991. As required by the Regulatory
Flexibility Act, it is hereby certified that
this rule will not have a significant
impact on small business entities.

List of Subjects in 22 CFR Part 210

Agricultural commodities, Foreign
assistance.

PART 210—[REMOVED]

For the reasons set forth above, 22
CFR part 210 is removed.

Authority: 22 U.S.C. 2381(a).

Dated: November 22, 1996.
James Dempsey,
Director, AID/BHR/PPE.
[FR Doc. 96-30990 Filed 12-13-96; 8:45 am]
BILLING CODE 6116-01-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 1 and 602

[TD 8690]

RIN-1545-AS94

Deductibility, Substantiation, and

Disclosure of Certain Charitable
Contributions

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations that provide guidance
regarding the allowance of certain
charitable contribution deductions, the
substantiation requirements for
charitable contributions of $250 or
more, and the disclosure requirements
for quid pro quo contributions in excess
of $75. The regulations will affect
organizations described in section
170(c) and individuals and entities that
make payments to these organizations.
EFFECTIVE DATE: These regulations are
effective December 16, 1996.

FOR FURTHER INFORMATION CONTACT:
Jefferson K. Fox of the Office of
Assistant Chief Counsel (Income Tax
and Accounting) at 202—622-4930 (not
a toll-free call).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collection of information
contained in these final regulations has
been reviewed and approved by the
Office of Management and Budget in
accordance with the requirements of the
Paperwork Reduction Act (44 U.S.C.
3507) under control number 1545-1464.
Responses to this collection of
information are required for charitable
contribution deductions under section
170.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number.

The estimated annual burden per
recordkeeper varies from three minutes
to one hour, depending on individual
circumstances, with an estimated
average of six minutes.

Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden should be sent to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer, PC:FP,
Washington, DC 20224, and to the
Office of Management and Budget, Attn:
Desk Officer for the Department of the
Treasury, Office of Information and
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Regulatory Affairs, Washington, DC
20503.

Books or records relating to this
collection of information must be
retained as long as their contents may be
material in the administration of any
internal revenue law. Generally, tax
returns and tax return information are
confidential, as required by 26 U.S.C.
6103.

Background

This document contains amendments
to the Income Tax Regulations (26 CFR
part 1) that provide guidance relating to
(1) the substantiation rules for charitable
contributions under section 170(f)(8) of
the Internal Revenue Code of 1986
(Code), and (2) the disclosure
requirements for quid pro quo
contributions under section 6115.
Sections 170(f)(8) and 6115 were added
to the Code by sections 13172 and
13173 of the Omnibus Budget
Reconciliation Act of 1993, Pub. L. 103-
66, 107 Stat. 455, 1993-3 C.B. 43.

Temporary regulations (TD 8544) and
a notice of proposed rulemaking cross-
referencing the temporary regulations
were published in the Federal Register
for May 27, 1994 (59 FR 27458, 27515).
Those regulations primarily addressed
substantiation of charitable
contributions made by payroll
deduction and substantiation of
payments to a charitable organization in
exchange for goods or services of
insubstantial value. The notice of
proposed rulemaking indicated that
comments would be considered both on
the issues addressed in the temporary
regulations, and on other issues arising
under section 170(f)(8).

A notice of proposed rulemaking (IA—
44-94) addressing substantiation issues
under section 170(f)(8) other than
contributions made by payroll
deduction was published in the Federal
Register for August 4, 1995 (60 FR
39896). Included in these proposed
regulations were the provisions that had
originally appeared in the temporary
regulations published on May 27, 1994,
relating to the substantiation of
payments to charitable organizations in
exchange for goods or services of
insubstantial value. In drafting these
proposed regulations, the IRS had the
benefit of the comments received in
response to the notice of proposed
rulemaking published in the Federal
Register for May 27, 1994. Many of the
suggestions offered in the comments
were incorporated into the proposed
regulations.

Final regulations (TD 8623) relating to
the substantiation of charitable
contributions made by payroll
deduction were published in the

Federal Register for October 12, 1995
(60 FR 53126). These final regulations
did not include the provisions relating
to the substantiation of payments to
charitable organizations in exchange for
goods or services with insubstantial
value that had appeared in the
temporary regulations published on
May 27, 1994 and were also included in
the proposed regulations published on
August 4, 1995. The temporary
regulations published in the Federal
Register for May 27, 1994, were
removed. For the convenience of
taxpayers, the final regulations relating
to the substantiation of charitable
contributions made by payroll
deduction (8 1.170A-13(f)(11) and (12))
that were published in the Federal
Register for May 27, 1994, have been
reprinted with the final regulations
adopted by this Treasury Decision.
Comments were received in response
to the notice of proposed rulemaking
published on August 4, 1995, and a
public hearing was held on November 1,
1995. After consideration of those
comments, together with the relevant
comments received in response to the
notice of proposed rulemaking
published on May 27, 1994, the
proposed regulations under sections
170(f)(8) and 6115 are adopted as
revised by this Treasury Decision.

Public Comments

Intent To Make a Charitable
Contribution

Section 1.170A-1(h) of the final
regulations incorporates the two-part
test adopted by the Supreme Court in
United States v. American Bar
Endowment, 477 U.S. 105 (1986), for
determining deductibility under section
170(a) of a payment that is partly in
consideration for goods or services. A
deduction is not allowed for a payment
to charity in consideration for goods or
services except to the extent the amount
of the payment exceeds the fair market
value of the goods or services. In
addition, a deduction is not allowed
unless the taxpayer intends to make a
payment in excess of the fair market
value of the goods or services.

Section 1.170A-13(f)(6) provides that
a charitable organization provides goods
or services “‘in consideration for” a
taxpayer’s payment if, at the time of
payment, the taxpayer receives or
‘““‘expects to receive’ goods or services in
exchange. One commenter stated that a
charitable organization has no way of
knowing what a taxpayer expects to
receive, and that the regulation requires
the charity to determine its donors’
states of mind. The commenter
suggested that a payment be treated as

made in consideration for goods or
services “if the donee organization
expects to provide and does provide
services of which the donor has been
informed.” Another commenter
questioned whether donor appreciation
events, such as banquets honoring
contributors, are held “in consideration
for” charitable contributions. The
commenter also asked whether
invitations to occasional events not
disclosed to prospective donors until
after they make their contributions are
“in exchange for’’ the contributions.

The regulations follow American Bar
Endowment by incorporating a standard
that is based on the facts and
circumstances of each charitable
contribution. When a donor’s
contribution is made in response to an
express promise of a benefit, the donor
generally will have an expectation of a
quid pro quo. A donor may also have an
expectation of a quid pro quo when the
donor makes a contribution with
knowledge that the charitable donee has
conferred a benefit on other donors
making comparable contributions. For
example, if a charity has a history of
sponsoring a dinner-dance for donors
making substantial contributions, a
donor making a substantial contribution
may have an expectation of receiving an
invitation to such an event. The
expectation of a quid pro quo may exist
even though the donor is not aware of
the exact nature of the quid pro quo
(e.g., a donation to a charity that
sponsors a donor appreciation event of
a different type every year). This
standard for determining a donor’s
expectation of a quid pro quo disallows
deductions in situations where facts and
circumstances indicate that the donor
expected, at the time of his or her
payment to charity, that there would be
a quid pro quo, even though there was
no explicit promise of one.

A commenter requested guidance on
the proper treatment of a payment in
consideration for a quid pro quo
received in a year after the year of
payment. Under section 1.170A—
13(f)(6), goods or services provided by
donee organizations in consideration for
a donor’s payment include goods or
services provided in a year other than
the year of payment. Accordingly, if a
donor makes a payment to a charitable
organization in exchange for goods or
services, the donor’s deductible
charitable contribution for the year of
payment is limited to the amount, if
any, by which the payment exceeds the
value of those goods or services, even if
they are not available to the donor until
a subsequent year.
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Refusal of Benefits

Commenters asked for guidance on
the proper manner of substantiating a
contribution by a donor who refuses
benefits offered by a charitable
organization. One commenter suggested
that the regulations indicate that when
a taxpayer receives a right to quid pro
quo benefits but does not use them, the
taxpayer is not necessarily allowed a
charitable contribution deduction in the
full amount of the quid pro quo
payment. Another suggested that a
taxpayer wishing to deduct the full
amount of a quid pro quo payment
could check a box on a document to be
sent to the charity at the time of
contribution to show refusal of the
benefit.

These comments are consistent with
IRS views. Rev. Rul. 67-246, 1967-2
C.B. 104, provides guidance relating to
the refusal of benefits offered by a
charitable organization. The revenue
ruling holds that a taxpayer choosing
not to use tickets that were made
available to him is not entitled to a
greater contribution than would
otherwise be allowed; i.e., the deduction
is limited to the amount paid in excess
of the value of the tickets received in
exchange. 1967-2 C.B. 106. A deduction
in the full amount of a taxpayer’s
payment may be allowed, however, if
the taxpayer properly rejects the right to
the tickets. Rev. Rul. 67-246 contains
two examples (Examples 3 and 7)
illustrating ways that donors can
effectively reject benefits offered by
charitable organizations. Example 7
illustrates that a check-off box on a form
provided by the charity can be used to
reject a ticket at the time of
contribution. A taxpayer who has
properly rejected a benefit offered by a
charitable organization may claim a
deduction in the full amount of the
payment to the charitable organization,
and the contemporaneous written
acknowledgment need not reflect the
value of the rejected benefit.

Certain Goods or Services Disregarded

Goods or Services With Insubstantial
Value

Under guidelines set forth in Rev.
Proc. 90-12, 1990-1 C.B. 471, and Rev.
Proc. 92-49, 1992-1 C.B. 987, certain
goods or services received in exchange
for a payment to a charity are treated as
having insubstantial value and can
therefore be disregarded for the purpose
of determining the amount of a
taxpayer’s payment that is deductible as
a charitable contribution. Under these
guidelines, if a taxpayer makes a
payment to a charitable organization in
the context of a fundraising campaign,

and receives benefits with a fair market
value of not more than two percent of
the amount of the payment (up to a
maximum of $67, for 1996), the benefits
received are considered to have
insubstantial value for purposes of
determining the amount of the
taxpayer’s contribution. (The $67
benefit limitation is adjusted annually
for inflation.)

Further, if a taxpayer makes a
payment of $33.50 or more to a charity
and receives only token items in return,
the items are considered to have
insubstantial value if they (1) bear the
charity’s name or logo, and (2) have an
aggregate cost to the charity of $6.70 or
less. (The $33.50 and $6.70 amounts
apply to payments made in 1996; these
amounts are adjusted annually for
inflation.) In addition, newsletters not of
commercial quality and low-cost items
provided for free without an advance
order are considered to have
insubstantial value.

Under section 1.170A-13(f)(8)(i)(A) of
the regulations, the same types of goods
and services disregarded under the
guidelines of Rev. Procs. 90-12 and 92—
49 can be disregarded for purposes of
substantiation under section 170(f)(8).
One commenter asked whether the
contemporaneous written
acknowledgment provided to a donor
receiving goods or services of
insubstantial value should indicate that
no goods or services were received.
When a donee organization provides a
donor only with goods or services
having insubstantial value under Rev.
Procs. 90-12 and 92-49, the
contemporaneous written
acknowledgment may indicate that no
goods or services were provided in
exchange for the donor’s payment. See
Example 2, 8§ 1.170A-13(f)(8)(ii).

Another commenter stated that the
rules in Rev. Procs. 90-12 and 92-49 for
goods or services of insubstantial value
are unduly restrictive and prevent
charitable organizations from
recognizing longstanding, generous
contributors with suitable gifts of
appreciation. Another argued that the
costs of token items received by a
taxpayer during the year from a charity
should not be aggregated. Sections
1.170A-13(f)(8)(B) and 1.170A—
13(f)(9)(i) provide that certain
membership benefits provided in
exchange for a payment of $75 or less
may be disregarded for purposes of
determining whether any quids pro quo
were provided to the donor. For
purposes of sections 170(f)(8) and 6115,
these provisions supplement the
categories of goods or services treated as
having insubstantial value under the
guidelines of Rev. Procs. 90-12 and 92—

49. The IRS and Treasury believe that
application of the guidelines of Rev.
Procs. 90-12 and 92—49, together with
the membership benefit provisions in
the final regulations, strikes an
appropriate balance between
administrative and compliance concerns
under sections 170(f)(8) and 6115.
Accordingly, the guidelines of Rev.
Procs. 90-12 and 92—49 have not been
modified.

Membership Benefits

The regulations provide limited relief
with respect to certain types of benefits
customarily provided to donors in
exchange for membership payments.
Two types of membership benefits
offered in exchange for a payment of
$75 or less may be disregarded: (1) Free
admission to members-only events with
a per-person cost to the charity that is
no higher than the standard for low-
cost articles under section 513(h)(2)(C)
($6.70 for 1996); and (2) rights or
privileges that can be exercised
frequently during the membership
period (other than rights or privileges
described in section 170(l), governing
rights to purchase tickets for college
athletic events).

Some commenters said that the term
frequently, when read in conjunction
with the examples, provided sufficient
clarity and appropriate flexibility. Other
commenters expressed concern about
use of the term frequently, stating that
it was vague and imprecise. For smaller
organizations, they argued, in
determining whether a right of free
admission to a series of events can be
frequently exercised, consideration
should be given to the number of events
held by the organization each year. The
IRS and Treasury believe that a charity
can make a determination that a right or
privilege is frequently exercisable by
reference to the examples that were in
the proposed regulations and are
adopted in the final regulations.

A commenter suggested that the $75
payment amount in the special rules for
membership benefits should be indexed
for inflation. The IRS and Treasury
believe that it is important for the
membership payment amount to be a
number that can be easily remembered
by charities and donors. For this reason,
annual inflation adjustments are not
advisable. However, the IRS and
Treasury will consider increases to this
$75 figure in the future.

A commenter asked whether the rule
that allows taxpayers to disregard
certain membership benefits applies to
discounts offered by a donee
organization for purchases from retailers
working with the charity to provide
discounts to members. These discounts



Federal Register / Vol. 61,

No. 242 / Monday, December 16, 1996 / Rules and Regulations

65949

are to be treated like any other rights or
privileges and, therefore, may be
disregarded for purposes of section
170(f)(8) if they can be exercised
frequently during the membership
period.

Goods or Services Provided to a Donor’s
Employees

Prior to publication of the proposed
regulations, several commenters asked
for guidance on the proper method of
valuation of goods or services provided
by charitable organizations to
employees of donors. The final
regulations follow the proposed
regulations and provide that goods or
services provided to a donor’s
employees can be disregarded if they
consist of the types of benefits that
could be disregarded when provided
directly to a donor (i.e., goods or
services with insubstantial value and
certain annual membership benefits).
For any other types of goods or services
provided to employees of a donor
making a contribution of $250 or more,
the contemporaneous written
acknowledgment must describe the
goods or services, but need not include
the donee organization’s good faith
estimate of their fair market value.

A commenter stated that the special
rule for goods or services provided to
employees of a donor should also be
available for partners in a partnership.
In the final regulations, the exception
for goods or services provided to a
donor’s employees has been modified to
include partners in a donor-partnership.

A commenter was concerned about
charities that receive funds from a
private foundation established by a
business entity. The commenter
suggested that such charities should be
permitted to provide benefits to
employees of the business entity
without any tax consequences. Because
this suggestion raises issues beyond the
scope of this regulation (including
issues relating to the self-dealing rules
under section 4941), this suggestion was
not adopted.

A commenter stated that when
employees receive benefits as a result of
an employer’s charitable contribution, it
would be easier for the charity (rather
than the employer) to estimate the fair
market value of the benefits. Another
commenter stated that when employees
receive benefits that cannot be
disregarded under section 170, the
employer/donor is likely to deduct the
value of those benefits as a business
expense under section 162. Because
employers may claim the full amount of
their payments to charity—including
the value of the benefits—as a
deduction, the commenter suggested

that employers should be relieved of the
burden of valuing such benefits, and
that the full amount of such payments
should be deductible under section 170.

The IRS and Treasury recognize that
in cases where employee benefits
cannot be disregarded for purposes of
section 170, employers may
nevertheless seek to deduct their costs
pursuant to section 162. For deductions
under section 170, however, United
States v. American Bar Endowment,
supra, limits the allowable deduction to
the amount of the employer’s payment
in excess of the value of employee
benefits. Accordingly, if the employee
benefits cannot be disregarded, their
value must be subtracted from the
amount of the employer’s payment to
determine the correct amount of the
charitable contribution deduction.
Although valuation may be difficult, the
IRS and Treasury continue to believe
that the employer is in a better position
than the charity to be responsible for
valuation of benefits provided to
employees.

Payments for the Right To Purchase
Tickets to College Athletic Events

A commenter asked for clarification
regarding the applicability of the
substantiation requirements to
payments for the right to purchase
tickets to college athletic events. Section
170(l) provides that payments to
colleges or universities for the right to
purchase tickets to athletic events are
partially (eighty percent) deductible as
charitable contributions. The final
regulations have been modified to
clarify how sections 170(f)(8) and 6115
apply to payments described in section
170().

For purposes of section 170(f)(8),
twenty percent of the amount paid for
the right to purchase tickets for seating
at college or university athletic events is
treated as the fair market value of such
right. When the total payment for the
right to purchase tickets to college
athletic events is $312.50 or more, the
portion of the payment treated as a
charitable contribution will be $250 or
more, and substantiation will be
required under section 170(f)(8). For
purposes of section 6115, twenty
percent of the amount paid for the right
to purchase tickets for seating at college
or university athletic events is treated as
a good faith estimate of the fair market
value of this right.

Rules Applicable to Corporations

Several commenters suggested that
subchapter C corporations (C
corporations) should be relieved of the
substantiation requirements. Some
indicated that C corporations should be

exempt; others argued for a de minimis
exception for C corporations making
substantial contributions. Under a de
minimis exception, deductions for all of
a C corporation’s charitable
contributions would be allowed if the
corporation had contemporaneous
written acknowledgments substantiating
most, or substantially all, of its
contributions. These commenters stated
that the substantiation requirements
were enacted to deter individuals—not
businesses—that had claimed charitable
contribution deductions for the full
amounts of their payments to charitable
organizations, even though they had
received quids pro quo in exchange.
They suggested that the IRS exercise the
authority provided in section
170(f)(8)(E) and make the substantiation
requirements inapplicable to C
corporations. The final regulations do
not adopt these suggestions. The IRS
and Treasury believe that exempting C
corporations from the substantiation
requirements could, in fact, encourage
abuses and would therefore conflict
with the purpose of section 170(f)(8).

Meaning of Contemporaneous

A commenter asked whether a
taxpayer may file an amended income
tax return to claim a charitable
contribution deduction if the taxpayer
obtained the contemporaneous written
acknowledgment for the contribution
after timely filing the original return.
Section 170(f)(8)(C) provides that a
written acknowledgment is
contemporaneous if obtained on or
before the earlier of (1) the date that the
taxpayer files the return for the year in
which the contribution was made, or (2)
the due date (including extensions) for
filing the return for that taxable year. A
written acknowledgment obtained after
a taxpayer files the original return for
the year of the contribution is not
contemporaneous within the meaning of
the statute.

Substantiation of Multiple Contributions

Several commenters asked whether
the substantiation requirements apply to
multiple contributions totaling $250 or
more made to a single charity during a
single year, when each contribution is
less than $250. The conference report
accompanying the Omnibus Budget
Reconciliation Act of 1993 indicates
that separate payments will be treated as
separate contributions and will not be
aggregated for purposes of applying the
$250 threshold. H.R. Conf. Rep. No. 213,
103d Cong., 1st Sess. 565, n. 29 (1993).
If there is no separate payment of $250
or more, substantiation under section
170(f)(8) is not required, even if the sum
of the separate payments is $250 or
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more. Section 1.170A-13(f)(1) has been
modified to clarify this. A commenter
asked whether there must be a separate
contemporaneous written
acknowledgment for each contribution
of $250 or more. Section 1.170A-13(f)(1)
has been modified to clarify that for
multiple contributions of $250 or more
to one charity, one acknowledgment
that reflects the total amount of the
taxpayer’s contributions to the charity
for the year is sufficient.

Form of Substantiation

Commenters asked whether a
contemporaneous written
acknowledgment must be in any
particular format. As long as itis in
writing and contains the information
required by law, a contemporaneous
written acknowledgment may be in any
format. One commenter suggested that
the regulations should allow charities to
report charitable contributions directly
to the IRS on Form 990 or 990—PF.
Section 170(f)(8) authorizes the
Secretary to prescribe regulations
allowing donee organizations to satisfy
the requirements of section 170(f)(8) by
filing a return that includes the
information described in section
170(f)(8)(B). The IRS and Treasury have
decided not to implement this
suggestion at this time. However, in an
effort to reduce paperwork and taxpayer
burdens, the IRS will examine whether
any existing IRS forms can be modified
to assist in their use in substantiating
charitable contributions.

A commenter asked for guidance on
the proper method of substantiating
payments by corporations that agree to
match employee contributions to
charity. When an employee makes a
charitable contribution that is eligible
for a corporate matching payment, some
charities routinely send the
participating corporation a letter,
notifying the corporation of the
employee’s gift and thanking it in
advance for the matching payment the
charity expects to receive. Commenters
suggested that this letter be treated as
meeting the corporation’s requirements
under section 170(f)(8). This suggestion
has not been adopted, because letters
sent in advance of a contribution do not
substantiate the contribution. The
acknowledgment under section 170(f)(8)
must include information about what
has been “contributed.” The
acknowledgment cannot be completed
until after the charitable contribution
has been made. (See section 1.170A—
1(b), which states that ordinarily a
contribution is made at the time
delivery is effected.)

Out-of-Pocket Expenses

The proposed regulations allowed
volunteers who incurred unreimbursed
out-of-pocket expenses while
performing services for a charity to
substantiate their contributions with a
statement that described the services
and the date they were performed. The
acknowledgment was not required to
list the amount of the unreimbursed
expense. Several commenters suggested
an exemption from the substantiation
requirements for unreimbursed out-of-
pocket expenses incurred incident to
the rendition of services to a donee
organization. Exemption is appropriate,
they argued, because the requirements
are burdensome, particularly since a
donee organization is often unaware of
the amount and nature of expenses
incurred by volunteers performing
services on behalf of the charity, or the
exact dates on which the volunteer
services were performed. The final
regulations eliminate the requirement
that the contemporaneous written
acknowledgment include the date on
which services were performed for the
charity. However, to carry out the
purposes of the statute, volunteers
claiming a charitable contribution
deduction for an unreimbursed expense
of $250 or more are still required to
obtain substantiation confirming the
type of services they performed for the
charity.

Good Faith Estimate

Section 170(f)(8) requires a written
acknowledgment furnished by a charity
to a donor to include a good faith
estimate of the value of any goods or
services provided to the donor. Section
6115(a)(2) similarly requires a written
disclosure statement provided to a
donor making a quid pro quo
contribution of more than $75 to
include a good faith estimate of the
value of goods or services provided to
the donor. The regulations define a good
faith estimate as an estimate of the fair
market value of the goods or services. A
taxpayer can generally rely on the good
faith estimate provided by a charity.

A commenter stated that the
regulations should contain an example
illustrating how charities can compute
the fair market value of goods or
services. We have not adopted this
suggestion. There is no single correct
way to determine fair market value; a
charitable organization may use any
reasonable methodology (e.g.,
comparison with comparable retail
prices, markup from wholesale cost) to
determine the fair market value.
Examples 1 and 2 of section 1.6115—
1(a)(3) illustrate this rule.

A commenter recommended that the
regulations state that a donor does not
have to use the good faith estimate
provided by a charitable organization if
the donor believes another estimate is
more accurate. The regulations do not
mandate that a donor use the estimate
provided by a donee organization in
calculating the deductible amount.
Indeed, when a taxpayer knows or has
reason to know that an estimate is
inaccurate, the taxpayer may not treat
the donee organization’s estimate as the
fair market value.

A commenter suggested that the
regulations indicate that recognition
items, such as plaques or trophies with
an honoree’s name inscribed, should be
considered to have little, if any, fair
market value. This suggestion has not
been adopted. Inscribed plaques and
trophies may have some value, even
though the value may be less than cost.
In addition, see § 1.170A-13(f)(8)(i)(A)
regarding goods or services with
insubstantial value.

Another commenter asked whether
the listing of a donor’s name in a
program at a charity-sponsored event
has a substantial value. An
acknowledgment in such a program,
which identifies—rather than
promotes—a donor, is an
inconsequential benefit with no
significant value. See Rev. Rul. 68-432,
1968-2 C.B. 104, 105, holding that
“[s]Juch privileges as being associated
with or being known as a benefactor of
the [charitable] organization are not
significant return benefits that have
monetary value.”

Contributions to a Split-Interest Trust

Section 1.170A-13(f)(13) of the
proposed regulations provides that
section 170(f)(8) does not apply to a
transfer of property to a charitable
remainder unitrust (as defined in
section 664(d)(2)). A commenter
observed that there are two other types
of unitrusts in addition to the type
described in section 664(d)(2), and that
these unitrusts should be treated
similarly. The final regulations have
been modified to provide that the
substantiation requirements of section
170(f)(8) do not apply to transfers to
unitrusts described in section 664(d)(3)
or section 1.664—3(a)(1)(i)(b), as well as
to unitrusts described in section
664(d)(2).

Section 1.170A-13(f)(13) of the
proposed regulations provides that
section 170(f)(8) applies to a transfer to
a pooled income fund. Commenters
requested further guidance on the
proper way to substantiate contributions
to pooled income funds. The final
regulations have been modified to
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require, in the case of a transfer of cash
or other property to a pooled income
fund, that the written acknowledgment
of the charitable organization
maintaining the fund include a
statement that the cash or other property
was transferred to the organization’s
pooled income fund and state whether
any goods or services, in addition to the
income interest in the fund, were
provided to the transferor. The
contemporaneous written
acknowledgment need not include an
estimate of the value of the income
interest in the pooled income fund. The
final regulations also provide guidance
on the proper method of substantiating
a deduction claimed by a taxpayer who
has purchased an annuity from a
charitable organization.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
costbenefit analysis is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because the
notice of proposed rulemaking
preceding the regulations was issued
prior to March 29, 1996, the Regulatory
Flexibility Act (5 U.S.C. chapter 6) does
not apply. See 5 U.S.C. section 601, Pub.
L. 104-121 section 245. Pursuant to
section 7805(f) of the Internal Revenue
Code, the notice of proposed rulemaking
preceding these regulations was
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on the
impact of the proposed regulations on
small businesses.

Drafting Information

The principal author of these
regulations is Jefferson K. Fox, Office of
the Assistant Chief Counsel (Income Tax
and Accounting), Internal Revenue
Service. However, other personnel from
the IRS and the Treasury Department
participated in their development.

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 1 and 602
are amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by adding a new
entry in numerical order for Section
1.170A-1 and revising the entry for
Section 1.170A-13 to read as follows:

Authority: 26 U.S.C. 7805.

Section 1.170A-1 also issued under
26 U.S.C. 170(a).

Section 1.170A-13 also issued under
26 U.S.C. 170(f)(8). * * *

Par. 2. Section 1.170A-1 is amended
as follows:

1. Paragraph (h) is redesignated as
paragraph (j).

2. Paragraph (i) is redesignated as
paragraph (k) and is revised.

3. Paragraph (h) is added.

4. Paragraph (i) is added and reserved.

The additions and revisions read as
follows:

8§1.170A-1 Charitable, etc., contributions
and gifts; allowance of deduction.
* * * * *

(h) Payment in exchange for
consideration—(1) Burden on taxpayer
to show that all or part of payment is
a charitable contribution or gift. No part
of a payment that a taxpayer makes to
or for the use of an organization
described in section 170(c) that is in
consideration for (as defined in
§1.170A-13(f)(6)) goods or services (as
defined in §1.170A-13(f)(5)) is a
contribution or gift within the meaning
of section 170(c) unless the taxpayer—

(i) Intends to make a payment in an
amount that exceeds the fair market
value of the goods or services; and

(ii) Makes a payment in an amount
that exceeds the fair market value of the
goods or services.

(2) Limitation on amount deductible—
(i) In general. The charitable
contribution deduction under section
170(a) for a payment a taxpayer makes
partly in consideration for goods or
services may not exceed the excess of—

(A) The amount of any cash paid and
the fair market value of any property
(other than cash) transferred by the
taxpayer to an organization described in
section 170(c); over

(B) The fair market value of the goods
or services the organization provides in
return.

(ii) Special rules. For special limits on
the deduction for charitable
contributions of ordinary income and
capital gain property, see section 170(e)
and §81.170A-4 and 1.170A—4A.

(3) Certain goods or services
disregarded. For purposes of section
170(a) and paragraphs (h)(1) and (h)(2)
of this section, goods or services
described in 8§ 1.170A-13(f)(8)(i) or
§1.170A-13(f)(9)(i) are disregarded.

(4) Donee estimates of the value of
goods or services may be treated as fair
market value—(i) In general. For
purposes of section 170(a), a taxpayer
may rely on either a contemporaneous
written acknowledgment provided
under section 170(f)(8) and § 1.170A—~
13(f) or a written disclosure statement
provided under section 6115 for the fair
market value of any goods or services
provided to the taxpayer by the donee
organization.

(ii) Exception. A taxpayer may not
treat an estimate of the value of goods
or services as their fair market value if
the taxpayer knows, or has reason to
know, that such treatment is
unreasonable. For example, if a taxpayer
knows, or has reason to know, that there
is an error in an estimate provided by
an organization described in section
170(c) pertaining to goods or services
that have a readily ascertainable value,
it is unreasonable for the taxpayer to
treat the estimate as the fair market
value of the goods or services. Similarly,
if a taxpayer is a dealer in the type of
goods or services provided in
consideration for the taxpayer’s
payment and knows, or has reason to
know, that the estimate is in error, it is
unreasonable for the taxpayer to treat
the estimate as the fair market value of
the goods or services.

(5) Examples. The following examples
illustrate the rules of this paragraph (h).

Example 1. Certain goods or services
disregarded. Taxpayer makes a $50 payment
to Charity B, an organization described in
section 170(c), in exchange for a family
membership. The family membership entitles
Taxpayer and members of Taxpayer’s family
to certain benefits. These benefits include
free admission to weekly poetry readings,
discounts on merchandise sold by B in its gift
shop or by mail order, and invitations to
special events for members only, such as
lectures or informal receptions. When B first
offers its membership package for the year, B
reasonably projects that each special event
for members will have a cost to B, excluding
any allocable overhead, of $5 or less per
person attending the event. Because the
family membership benefits are disregarded
pursuant to §1.170A-13(f)(8)(i), Taxpayer
may treat the $50 payment as a contribution
or gift within the meaning of section 170(c),
regardless of Taxpayer’s intent and whether
or not the payment exceeds the fair market
value of the goods or services. Furthermore,
any charitable contribution deduction
available to Taxpayer may be calculated
without regard to the membership benefits.

Example 2. Treatment of good faith
estimate at auction as the fair market value.
Taxpayer attends an auction held by Charity
C, an organization described in section
170(c). Prior to the auction, C publishes a
catalog that meets the requirements for a
written disclosure statement under section
6115(a) (including C’s good faith estimate of
the value of items that will be available for
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bidding). A representative of C gives a copy
of the catalog to each individual (including
Taxpayer) who attends the auction. Taxpayer
notes that in the catalog C’s estimate of the
value of a vase is $100. Taxpayer has no
reason to doubt the accuracy of this estimate.
Taxpayer successfully bids and pays $500 for
the vase. Because Taxpayer knew, prior to
making her payment, that the estimate in the
catalog was less than the amount of her
payment, Taxpayer satisfies the requirement
of paragraph (h)(1)(i) of this section. Because
Taxpayer makes a payment in an amount that
exceeds that estimate, Taxpayer satisfies the
requirements of paragraph (h)(1)(ii) of this
section. Taxpayer may treat C’s estimate of
the value of the vase as its fair market value
in determining the amount of her charitable
contribution deduction.

Example 3. Good faith estimate not in
error. Taxpayer makes a $200 payment to
Charity D, an organization described in
section 170(c). In return for Taxpayer’s
payment, D gives Taxpayer a book that
Taxpayer could buy at retail prices typically
ranging from $18 to $25. D provides
Taxpayer with a good faith estimate, in a
written disclosure statement under section
6115(a), of $20 for the value of the book.
Because the estimate is within the range of
typical retail prices for the book, the estimate
contained in the written disclosure statement
is not in error. Although Taxpayer knows
that the book is sold for as much as $25,
Taxpayer may treat the estimate of $20 as the
fair market value of the book in determining
the amount of his charitable contribution
deduction.

(i) [Reserved]

* * * * *

(k) Effective date. In general this
section applies to contributions made in
taxable years beginning after December
31, 1969. Paragraph (j)(11) of this
section, however, applies only to out-of-
pocket expenditures made in taxable
years beginning after December 31,
1976. In addition, paragraph (h) of this
section applies only to payments made
on or after December 16, 1996. However,
taxpayers may rely on the rules of
paragraph (h) of this section for
payments made on or after January 1,
1994.

Par. 3. Section 1.170A-13 is amended
by revising paragraph (f) to read as
follows:

§1.170A-13 Recordkeeping and return
requirements for deductions for charitable
contributions.

* * * * *

(f) Substantiation of charitable
contributions of $250 or more—(1) In
general. No deduction is allowed under
section 170(a) for all or part of any
contribution of $250 or more unless the
taxpayer substantiates the contribution
with a contemporaneous written
acknowledgment from the donee
organization. A taxpayer who makes
more than one contribution of $250 or

more to a donee organization in a
taxable year may substantiate the
contributions with one or more
contemporaneous written
acknowledgments. Section 170(f)(8)
does not apply to a payment of $250 or
more if the amount contributed (as
determined under § 1.170A-1(h)) is less
than $250. Separate contributions of less
than $250 are not subject to the
requirements of section 170(f)(8),
regardless of whether the sum of the
contributions made by a taxpayer to a
donee organization during a taxable year
equals $250 or more.

(2) Written acknowledgment. Except
as otherwise provided in paragraphs
(f)(8) through (f)(11) and (f)(13) of this
section, a written acknowledgment from
a donee organization must provide the
following information—

(i) The amount of any cash the
taxpayer paid and a description (but not
necessarily the value) of any property
other than cash the taxpayer transferred
to the donee organization;

(ii) A statement of whether or not the
donee organization provides any goods
or services in consideration, in whole or
in part, for any of the cash or other
property transferred to the donee
organization;

(iii) If the donee organization provides
any goods or services other than
intangible religious benefits (as
described in section 170(f)(8)), a
description and good faith estimate of
the value of those goods or services; and

(iv) If the donee organization provides
any intangible religious benefits, a
statement to that effect.

(3) Contemporaneous. A written
acknowledgment is contemporaneous if
it is obtained by the taxpayer on or
before the earlier of—

(i) The date the taxpayer files the
original return for the taxable year in
which the contribution was made; or

(ii) The due date (including
extensions) for filing the taxpayer’s
original return for that year.

(4) Donee organization. For purposes
of this paragraph (f), a donee
organization is an organization
described in section 170(c).

(5) Goods or services. Goods or
services means cash, property, services,
benefits, and privileges.

(6) In consideration for. A donee
organization provides goods or services
in consideration for a taxpayer’s
payment if, at the time the taxpayer
makes the payment to the donee
organization, the taxpayer receives or
expects to receive goods or services in
exchange for that payment. Goods or
services a donee organization provides
in consideration for a payment by a
taxpayer include goods or services

provided in a year other than the year
in which the taxpayer makes the
payment to the donee organization.

(7) Good faith estimate. For purposes
of this section, good faith estimate
means a donee organization’s estimate
of the fair market value of any goods or
services, without regard to the manner
in which the organization in fact made
that estimate. See § 1.170A-1(h)(4) for
rules regarding when a taxpayer may
treat a donee organization’s estimate of
the value of goods or services as the fair
market value.

(8) Certain goods or services
disregarded—(i) In general. For
purposes of section 170(f)(8), the
following goods or services are
disregarded—

(A) Goods or services that have
insubstantial value under the guidelines
provided in Revenue Procedures 90-12,
1990-1 C.B. 471, 92-49, 1992-1 C.B.
987, and any successor documents. (See
§601.601(d)(2)(ii) of the Statement of
Procedural Rules, 26 CFR part 601.); and

(B) Annual membership benefits
offered to a taxpayer in exchange for a
payment of $75 or less per year that
consist of—

(1) Any rights or privileges, other than
those described in section 170(1), that
the taxpayer can exercise frequently
during the membership period.
Examples of such rights and privileges
may include, but are not limited to, free
or discounted admission to the
organization’s facilities or events, free or
discounted parking, preferred access to
goods or services, and discounts on the
purchase of goods or services; and

(2) Admission to events during the
membership period that are open only
to members of a donee organization and
for which the donee organization
reasonably projects that the cost per
person (excluding any allocable
overhead) attending each such event is
within the limits established for “low
cost articles” under section 513(h)(2).
The projected cost to the donee
organization is determined at the time
the organization first offers its
membership package for the year (using
section 3.07 of Revenue Procedure 90—
12, or any successor documents, to
determine the cost of any items or
services that are donated).

(i) Examples. The following
examples illustrate the rules of this
paragraph (f)(8).

Example 1. Membership benefits
disregarded. Performing Arts Center E is an
organization described in section 170(c). In
return for a payment of $75, E offers a
package of basic membership benefits that
includes the right to purchase tickets to
performances one week before they go on
sale to the general public, free parking in E’s
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garage during evening and weekend
performances, and a 10% discount on
merchandise sold in E’s gift shop. In return
for a payment of $150, E offers a package of
preferred membership benefits that includes
all of the benefits in the $75 package as well
as a poster that is sold in E’s gift shop for
$20. The basic membership and the preferred
membership are each valid for twelve
months, and there are approximately 50
performances of various productions at E
during a twelve-month period. E’s gift shop
is open for several hours each week and at
performance times. F, a patron of the arts, is
solicited by E to make a contribution. E offers
F the preferred membership benefits in
return for a payment of $150 or more. F
makes a payment of $300 to E. F can satisfy
the substantiation requirement of section
170(f)(8) by obtaining a contemporaneous
written acknowledgment from E that
includes a description of the poster and a
good faith estimate of its fair market value
($20) and disregards the remaining
membership benefits.

Example 2. Contemporaneous written
acknowledgment need not mention rights or
privileges that can be disregarded. The facts
are the same as in Example 1, except that F
made a payment of $300 and received only
a basic membership. F can satisfy the section
170(f)(8) substantiation requirement with a
contemporaneous written acknowledgment
stating that no goods or services were
provided.

Example 3. Rights or privileges that cannot
be exercised frequently. Community Theater
Group G is an organization described in
section 170(c). Every summer, G performs
four different plays. Each play is performed
two times. In return for a membership fee of
$60, G offers its members free admission to
any of its performances. Non-members may
purchase tickets on a performance by
performance basis for $15 a ticket. H, an
individual who is a sponsor of the theater, is
solicited by G to make a contribution. G tells
H that the membership benefit will be
provided in return for any payment of $60 or
more. H chooses to make a payment of $350
to G and receives in return the membership
benefit. G’s membership benefit of free
admission is not described in paragraph
(H(8)(i)(B) of this section because it is not a
privilege that can be exercised frequently
(due to the limited number of performances
offered by G). Therefore, to meet the
requirements of section 170(f)(8), a
contemporaneous written acknowledgment
of H’s $350 payment must include a
description of the free admission benefit and
a good faith estimate of its value.

Example 4. Multiple memberships. In
December of each year, K, an individual,
gives each of her six grandchildren a junior
membership in Dinosaur Museum, an
organization described in section 170(c).
Each junior membership costs $50, and K
makes a single payment of $300 for all six
memberships. A junior member is entitled to
free admission to the museum and to weekly
films, slide shows, and lectures about
dinosaurs. In addition, each junior member
receives a bi-monthly, non-commercial
quality newsletter with information about
dinosaurs and upcoming events. K’s

contemporaneous written acknowledgment
from Dinosaur Museum may state that no
goods or services were provided in exchange
for K’s payment.

(9) Goods or services provided to
employees or partners of donors—(i)
Certain goods or services disregarded.
For purposes of section 170(f)(8), goods
or services provided by a donee
organization to employees of a donor, or
to partners of a partnership that is a
donor, in return for a payment to the
organization may be disregarded to the
extent that the goods or services
provided to each employee or partner
are the same as those described in
paragraph (f)(8)(i) of this section.

(i) No good faith estimate required
for other goods or services. If a taxpayer
makes a contribution of $250 or more to
a donee organization and, in return, the
donee organization offers the taxpayer’s
employees or partners goods or services
other than those described in paragraph
(F)(9)(i) of this section, the
contemporaneous written
acknowledgment of the taxpayer’s
contribution is not required to include
a good faith estimate of the value of
such goods or services but must include
a description of those goods or services.

(iii) Example. The following example
illustrates the rules of this paragraph
QIC)2

Example. Museum J is an organization
described in section 170(c). For a payment of
$40, J offers a package of basic membership
benefits that includes free admission and a
10% discount on merchandise sold in J's gift
shop. J's other membership categories are for
supporters who contribute $100 or more.
Corporation K makes a payment of $50,000
to J and, in return, J offers K’s employees free
admission for one year, a tee-shirt with J's
logo that costs J $4.50, and a gift shop
discount of 25% for one year. The free
admission for K’s employees is the same as
the benefit made available to holders of the
$40 membership and is otherwise described
in paragraph (f)(8)(i)(B) of this section. The
tee-shirt given to each of K’s employees is
described in paragraph (f)(8)(i)(A) of this
section. Therefore, the contemporaneous
written acknowledgment of K’s payment is
not required to include a description or good
faith estimate of the value of the free
admission or the tee-shirts. However, because
the gift shop discount offered to K’s
employees is different than that offered to
those who purchase the $40 membership, the
discount is not described in paragraph
()(8)(i) of this section. Therefore, the
contemporaneous written acknowledgment
of K’s payment is required to include a
description of the 25% discount offered to
K’s employees.

(10) Substantiation of out-of-pocket
expenses. A taxpayer who incurs
unreimbursed expenditures incident to
the rendition of services, within the
meaning of § 1.170A-1(g), is treated as

having obtained a contemporaneous
written acknowledgment of those
expenditures if the taxpayer—

(i) Has adequate records under
paragraph (a) of this section to
substantiate the amount of the
expenditures; and

(ii) Obtains by the date prescribed in
paragraph (f)(3) of this section a
statement prepared by the donee
organization containing—

(A) A description of the services
provided by the taxpayer;

(B) A statement of whether or not the
donee organization provides any goods
or services in consideration, in whole or
in part, for the unreimbursed
expenditures; and

(C) The information required by
paragraphs (f)(2) (iii) and (iv) of this
section.

(11) Contributions made by payroll
deduction—(i) Form of substantiation.
A contribution made by means of
withholding from a taxpayer’s wages
and payment by the taxpayer’s employer
to a donee organization may be
substantiated, for purposes of section
170(f)(8), by both—

(A) A pay stub, Form W-2, or other
document furnished by the employer
that sets forth the amount withheld by
the employer for the purpose of
payment to a donee organization; and

(B) A pledge card or other document
prepared by or at the direction of the
donee organization that includes a
statement to the effect that the
organization does not provide goods or
services in whole or partial
consideration for any contributions
made to the organization by payroll
deduction.

(ii) Application of $250 threshold. For
the purpose of applying the $250
threshold provided in section
170(f)(8)(A) to contributions made by
the means described in paragraph
(A(11)(i) of this section, the amount
withheld from each payment of wages to
a taxpayer is treated as a separate
contribution.

(12) Distributing organizations as
donees. An organization described in
section 170(c), or an organization
described in 5 CFR 950.105 (a Principal
Combined Fund Organization for
purposes of the Combined Federal
Campaign) and acting in that capacity,
that receives a payment made as a
contribution is treated as a donee
organization solely for purposes of
section 170(f)(8), even if the
organization (pursuant to the donor’s
instructions or otherwise) distributes
the amount received to one or more
organizations described in section
170(c). This paragraph (f)(12) does not
apply, however, to a case in which the
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distributee organization provides goods
or services as part of a transaction
structured with a view to avoid taking
the goods or services into account in
determining the amount of the
deduction to which the donor is entitled
under section 170.

(13) Transfers to certain trusts.
Section 170(f)(8) does not apply to a
transfer of property to a trust described
in section 170(f)(2)(B), a charitable
remainder annuity trust (as defined in
section 664(d)(1)), or a charitable
remainder unitrust (as defined in
section 664(d)(2) or (d)(3) or
§1.664(3)(a)(1)(i)(b)). Section 170(f)(8)
does apply, however, to a transfer to a
pooled income fund (as defined in
section 642(c)(5)); for such a transfer,
the contemporaneous written
acknowledgment must state that the
contribution was transferred to the
donee organization’s pooled income
fund and indicate whether any goods or
services (in addition to an income
interest in the fund) were provided in
exchange for the transfer. The
contemporaneous written
acknowledgment is not required to
include a good faith estimate of the
income interest.

(14) Substantiation of payments to a
college or university for the right to
purchase tickets to athletic events. For
purposes of paragraph (f)(2)(iii) of this
section, the right to purchase tickets for
seating at an athletic event in exchange
for a payment described in section
170(l) is treated as having a value equal
to twenty percent of such payment. For
example, when a taxpayer makes a
payment of $312.50 for the right to
purchase tickets for seating at an
athletic event, the right to purchase
tickets is treated as having a value of
$62.50. The remaining $250 is treated as
a charitable contribution, which the
taxpayer must substantiate in
accordance with the requirements of
this section.

(15) Substantiation of charitable
contributions made by a partnership or
an S corporation. If a partnership or an
S corporation makes a charitable
contribution of $250 or more, the
partnership or S corporation will be
treated as the taxpayer for purposes of
section 170(f)(8). Therefore, the
partnership or S corporation must
substantiate the contribution with a
contemporaneous written
acknowledgment from the donee
organization before reporting the
contribution on its income tax return for
the year in which the contribution was
made and must maintain the
contemporaneous written
acknowledgment in its records. A
partner of a partnership or a shareholder

of an S corporation is not required to
obtain any additional substantiation for
his or her share of the partnership’s or
S corporation’s charitable contribution.

(16) Purchase of an annuity. If a
taxpayer purchases an annuity from a
charitable organization and claims a
charitable contribution deduction of
$250 or more for the excess of the
amount paid over the value of the
annuity, the contemporaneous written
acknowledgment must state whether
any goods or services in addition to the
annuity were provided to the taxpayer.
The contemporaneous written
acknowledgment is not required to
include a good faith estimate of the
value of the annuity. See §1.170A—
1(d)(2) for guidance in determining the
value of the annuity.

(17) Substantiation of matched
payments—(i) In general. For purposes
of section 170, if a taxpayer’s payment
to a donee organization is matched, in
whole or in part, by another payor, and
the taxpayer receives goods or services
in consideration for its payment and
some or all of the matching payment,
those goods or services will be treated
as provided in consideration for the
taxpayer’s payment and not in

consideration for the matching payment.

(ii) Example. The following example
illustrates the rules of this paragraph
H@A7).

Example. Taxpayer makes a $400 payment
to Charity L, a donee organization. Pursuant
to a matching payment plan, Taxpayer’s
employer matches Taxpayer’s $400 payment
with an additional payment of $400. In
consideration for the combined payments of
$800, L gives Taxpayer an item that it
estimates has a fair market value of $100. L
does not give the employer any goods or
services in consideration for its contribution.
The contemporaneous written
acknowledgment provided to the employer
must include a statement that no goods or
services were provided in consideration for
the employer’s $400 payment. The
contemporaneous written acknowledgment
provided to Taxpayer must include a
statement of the amount of Taxpayer’s
payment, a description of the item received
by Taxpayer, and a statement that L’s good
faith estimate of the value of the item
received by Taxpayer is $100.

(18) Effective date. This paragraph (f)
applies to contributions made on or
after December 16, 1996. However,
taxpayers may rely on the rules of this
paragraph (f) for contributions made on
or after January 1, 1994.

Par. 4. Section 1.6115-1 is added
under the undesignated centerheading

Miscellaneous Provisions to read as
follows:

§1.6115-1 Disclosure requirements for
quid pro quo contributions.

(a) Good faith estimate defined—(1) In
general. A good faith estimate of the
value of goods or services provided by
an organization described in section
170(c) in consideration for a taxpayer’s
payment to that organization is an
estimate of the fair market value, within
the meaning of § 1.170A-1(c)(2), of the
goods or services. The organization may
use any reasonable methodology in
making a good faith estimate, provided
it applies the methodology in good faith.
If the organization fails to apply the
methodology in good faith, the
organization will be treated as not
having met the requirements of section
6115. See section 6714 for the penalties
that apply for failure to meet the
requirements of section 6115.

(2) Good faith estimate for goods or
services that are not commercially
available. A good faith estimate of the
value of goods or services that are not
generally available in a commercial
transaction may be determined by
reference to the fair market value of
similar or comparable goods or services.
Goods or services may be similar or
comparable even though they do not
have the unique qualities of the goods
or services that are being valued.

(3) Examples. The following examples
illustrate the rules of this paragraph (a).

Example 1. Facility not available on a
commercial basis. Museum M, an
organization described in section 170(c), is
located in Community N. In return for a
payment of $50,000 or more, M allows a
donor to hold a private event in a room
located in M. Private events other than those
held by such donors are not permitted to be
held in M. In Community N, there are four
hotels, O, P, Q, and R, that have ballrooms
with the same capacity as the room in M. Of
these hotels, only O and P have ballrooms
that offer amenities and atmosphere that are
similar to the amenities and atmosphere of
the room in M (although O and P lack the
unique collection of art that is displayed in
the room in M). Because the capacity,
amenities, and atmosphere of ballrooms in O
and P are comparable to the capacity,
amenities, and atmosphere of the room in M,
a good faith estimate of the benefits received
from M may be determined by reference to
the cost of renting either the ballroom in O
or the ballroom in P. The cost of renting the
ballroom in O is $2500 and, therefore, a good
faith estimate of the fair market value of the
right to host a private event in the room at
M is $2500. In this example, the ballrooms
in O and P are considered similar and
comparable facilities to the room in M for
valuation purposes, notwithstanding the fact
that the room in M displays a unique
collection of art.

Example 2. Services available on a
commercial basis. Charity S is an
organization described in section 170(c). S
offers to provide a one-hour tennis lesson
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with Tennis Professional T in return for the
first payment of $500 or more that it receives.
T provides one-hour tennis lessons on a
commercial basis for $100. Taxpayer pays
$500 to S and in return receives the tennis
lesson with T. A good faith estimate of the
fair market value of the lesson provided in
exchange for Taxpayer’s payment is $100.

Example 3. Celebrity presence. Charity U is
an organization described in section 170(c).
In return for the first payment of $1000 or
more that it receives, U will provide a dinner
for two followed by an evening tour of
Museum V conducted by Artist W, whose
most recent works are on display at V. W
does not provide tours of V on a commercial
basis. Typically, tours of V are free to the
public. Taxpayer pays $1000 to U and in
return receives a dinner valued at $100 and
an evening tour of V conducted by W.
Because tours of V are typically free to the
public, a good faith estimate of the value of
the evening tour conducted by W is $0. In
this example, the fact that Taxpayer’s tour of
V is conducted by W rather than V’s regular
tour guides does not render the tours
dissimilar or incomparable for valuation
purposes.

(b) Certain goods or services
disregarded. For purposes of section
6115, an organization described in
section 170(c) may disregard goods or
services described in § 1.170A~
13(f)(8)(i). )

(c) Value of the right to purchase
tickets to college or university athletic
events. For purposes of section 6115, the
right to purchase tickets for seating at an
athletic event in exchange for a payment
described in section 170(1) is treated as
having a value equal to twenty percent
of such payment.

(d) Goods or services provided to
employees or partners of donors—(1)
Certain goods or services disregarded.
For purposes of section 6115, goods or
services provided by an organization
described in section 170(c) to employees
of a donor or to partners of a partnership
that is a donor in return for a payment
to the donee organization may be
disregarded to the extent that the goods
or services provided to each employee
or partner are the same as those
described in §1.170A-13(f)(8)(i).

(2) Description permitted in lieu of
good faith estimate for other goods or
services. The written disclosure
statement required by section 6115 may
include a description of goods or
services, in lieu of a good faith estimate
of their value, if the donor is—

(i) An employer and, in return for the
donor’s quid pro quo contribution, an
organization described in section 170(c)
provides the donor’s employees with
goods or services other than those
described in paragraph (d)(1) of this
section; or

(ii) A partnership and, in return for its
quid pro quo contribution, the

organization provides partners in the
partnership with goods or services other
than those described in paragraph (d)(1)
of this section.

(e) Effective date. This section applies
to contributions made on or after
December 16, 1996. However, taxpayers
may rely on the rules of this section for
contributions made on or after January
1, 1994.

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par. 5. The authority citation for part
602 continues to read as follows:
Authority: 26 U.S.C. 7805.

Par. 6. Section 602.101(c) is amended
by adding the following entries in
numerical order to the table:

8602.101 OMB Control numbers.

* * * * *
(C) * * *
: Current
CFR part or section where OMB con-
identified and described trol No.

* * * * *
Section 1.170A-13(f) ......cceeueee. 1545-1464
* * * * *
Section 1.6115-1 ........cccvveeee.. 1545-1464
* * * * *

Margaret Milner Richardson,

Commissioner of Internal Revenue.
Approved: November 27, 1996.

Donald C. Lubick,

Acting Assistant Secretary of the Treasury.

[FR Doc. 96-31719 Filed 12—-13-96; 8:45 am]

BILLING CODE 4830-01-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[FL-067-1-9635a; FRL-5640-4]
Approval and Promulgation of
Implementation Plans Florida:

Approval of Revisions to Florida
Regulations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving revisions to
the Florida State Implementation Plan
(SIP) for ozone. These revisions were
submitted to EPA through the Florida

Department of Environmental
Regulation (FDER) on April 8, 1996, and
revise regulations for Stage Il vapor
recovery (Stage Il) in Florida’s SIP.
These revisions meet all of EPA’s
requirements for Stage Il programs and
do not adversely affect the ability of the
State to maintain the ozone standard.
Therefore EPA is approving the SIP,
revisions.
DATES: This action is effective February
14, 1997 unless adverse or critical
comments are received by January 15,
1997. If the effective date is delayed,
timely notice will be published n the
Federal Register.
ADDRESSES: Written comments on this
action should be addressed to Alan
Powell at the Environmental Protection
Agency, Region 4 Air Programs Branch,
100 Alabama Street, SW., Atlanta,
Georgia 30303. Copies of documents
relative to this action are available for
public inspection during normal
business hours at the following
locations. The interested persons
wanting to examine these documents
should make an appointment with the
appropriate office at least 24 hours
before the visiting day. Reference file
FL—067. The Region 4 office may have
additional background documents not
available at the other locations.
Environmental Protection Agency,
Region 4 Air Programs Branch, 100
Alabama Street, SW., Atlanta, Georgia
30303, Alan Powell, 404/562-9045.
Florida Department of Environmental
Protection, Twin Towers Office
Building, 2600 Blair Stone Road,
Tallahassee, Florida 32399-2400.
FOR FURTHER INFORMATION CONTACT:
Alan W. Powell of the EPA Region 4 Air
Programs Branch at (404) 562—9045.
SUPPLEMENTARY INFORMATION: On
November 15, 1990, the President
signed into law the Clean Air Act
Amendments of 1990. The Clean Air
Act (CAA) as amended in 1990 includes
new requirements for the improvement
of air quality in ozone nonattainment
areas. Under section 181(a) of the CAA,
nonattainment areas were categorized
by the severity of the area’s ozone
problem, and progressively more
stringent control measures were
required for each category of higher
ozone concentrations. The basis for
classifying an area in a specific category
was the ambient air quality data
obtained in the three year period 1987—
1989. The CAA delineates in section
182 the SIP requirements for ozone
nonattainment areas based on their
classifications. Specifically, section
182(b)(3) requires areas classified as
moderate to implement Stage Il controls
unless and until EPA promulgates On
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Board Vapor Recovery (OBVR)
regulations pursuant to section 202(a)(6)
of the CAA. Based on consultation with
the National Highway Transportation
Safety Board, EPA determined that
OBVR systems were unsafe and
therefore moderate areas must
implement a Stage Il program. On
January 22, 1993, the United States
Court of Appeals for the District of
Columbia ruled that EPA’s previous
decision not to require OBVR controls
be set aside and that OBVR regulations
be promulgated pursuant to section
202(a)(6) of the CAA. Subsequently,
EPA reached a settlement with the
plaintiffs which required EPA to
promulgate final regulations by January
22, 1994. The EPA Administrator signed
the OBVR final rule on January 24,
1994, and moderate areas are not
required to implement Stage Il
regulations. However, Florida
implemented a Stage Il program in the
three county South Florida area on
January 8, 1993, which was approved by
EPA on March 24, 1994 (59 FR 13883).
Florida intends to continue Stage Il as
part of its long term maintenance plan.
Based on issues identified during the
implementation phase of the regulation,
Florida issued variances to nine sources
in the Everglades in West Palm Beach
County. The variance request to the
Stage Il rule is discussed below.

Rule 62-252. Gasoline Vapor Recovery
STAGE Il

Under section 182(b)(3) of the CAA,
Florida submitted Stage Il vapor
recovery rules for this area, and EPA
approved the regulation. During the
implementation phase, FDEP received
request from nine facilities located in
the Westernmost areas of Palm Beach
County. These facilities requested
variances from the time schedule set
forth in the regulation, because they
would suffer economic hardship by
installing Stage Il now instead of in
conjunction with a state funded
underground storage tank replacement
program. FDEP determined that the
emissions from these sources would not
affect the maintenance plan of the area
and granted the variances on February
28, 1996. Eight facilities will install
Stage Il vapor recovery in conjunction
with scheduled tank replacement in
2009. The other facility will comply in
2005. EPA’s review of the request
confirmed that despite the delay in
emissions reductions, the projected
emissions in the area continue to be
consistent with the maintenance plan.

Final Action

The Agency has reviewed this request
for revision of the federally-approved

State implementation plan for
conformance with the provisions of the
1990 amendments enacted on November
15, 1990. The Agency has determined
that this action conforms with those-
requirements.

The EPA is publishing this rule
without a prior proposal for approval
because the Agency views this as a
noncontroversial amendment and
anticipates no adverse comments.
However, in a separate document in this
Federal Register publication, the EPA is
proposing to approve the SIP revision
should adverse or critical comments be
filed. This action will be effective
February 14, 1997 unless, by January 15,
1997, adverse or critical comments are
received.

If the EPA receives such comments,
this action will be withdrawn before the
effective date by publishing a
subsequent document that will
withdraw the final action. All public
comments received will then be
addressed in a subsequent final rule
based on the separate proposed rule.
The EPA will not institute a second
comment period on this action. Any
parties interested in commenting on this
action should do so at this time. If no
such comments are received, the public
is advised that this action will be
effective February 14, 1997.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory
andregulatory requirements.

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1939 (54 FR
2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not for-profit
enterprises, and government entities

with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the CAA do not
create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP-approval does
not impose any new requirements, |
certify that it does not have a significant
impact on any small entities affected.
Moreover, due to thenature of the
Federal-state relationship under the
CAA, preparation of a regulatory
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action.The CAA
forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. USEPA, 427 U.S.
246, 256-66 (S.Ct. 1976); 42 U.S.C.
7410(a)(2) and 7410(k)(3).

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
undertake various actions in association
with proposed or final rules that include
a Federal mandate that may result in
estimated costs of $100 million or more
to the private sector, or to State, local,
or tribal governments in the aggregate.

Through submission of this state
implementation plan or plan revision,
the State and any affected local or tribal
governments have elected to adopt the
program provided for under Section
(insert) of the CAA. These rules may
bind State, local and tribal governments
to perform certain actionsand also
require the private sector to perform
certain duties. EPA has examined
whether the rules being approved by
this action will impose any new
requirements. Since such sources are
already subject to these regulations
under State law, no new requirements
are imposed by this approval.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action, and therefore there will be no
significant impact on a substantial
number of small entities.

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and theComptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a ““major rule” as defined by U.S.C.
804(2).

Under section 307(b)(1) of the Clean
Air Act (CAA), 42 U.S.C. 7607(b)(1),
petitions for judicial review of this
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action must be filed in the United States
Court of Appeals for the appropriate
circuit by February 14, 1997. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2) of the CAA, 42 U.S.C.
7607(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements.

Dated: September 5, 1996.

A. Stanley Meiburg,
Acting Regional Administrator.

Part 52 of chapter I, title 40, Code of
Federal Regulations, is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.
Subpart K—Florida
2. Section 52.520 is amended by

adding paragraph (c)(96) to read as
follows:

§52.520 Identification of plan.
* * * * *
(C) * * *

(96) Nine variances to F.A.C. Chapter
62-252 were submitted by the Florida
Department of Environmental Protection
on April 8, 1996. The submittal granted
variances from the regulations for vapor
recovery for nine facilities.

(i) Incorporation by reference.

(A) Florida Department of
Environmental Protection Order
Granting Variance effecctive February
28, 1996 for: FAC #508514770; FAC
#508944721; FAC #508630588; FAC
#50863023; FAC #508514723; FAC
#508514722; FAC #508514484; FAC
#508513991; FAC #508841861.

(ii) Other material. None.
[FR Doc. 96—-31592 Filed 12—13-96; 8:45 am]

BILLING CODE 6560-50-F

40 CFR Part 300
[FRL-5665-4]

National Oil and Hazardous
Substances Contingency Plan;
National Priorities List Update

AGENCY: Environmental Protection
Agency.

ACTION: Notice of Deletion of the Twin
Cities Air Force Reserve Base, Small
Arms Range Landfill, Minneapolis-
St.Paul International Airport Superfund
Site, Minneapolis, Minnesota, from the
National Priorities List (NPL).

SUMMARY: The Environmental Protection
Agency (EPA) announces the deletion of
the Twin Cities Air Force Reserve Base,
Small Arms Range Landfill,
Minneapolis-St.Paul International
Airport Superfund Site, Minneapolis,
Minnesota, from the National Priorities
List (NPL). The NPL is Appendix B of
40 CFR Part 300 which is the National
Oil and Hazardous Substances
Contingency Plan (NCP), which EPA
promulgated pursuant to Section 105 of
the Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980 (CERCLA), as amended.
This action is being taken by EPA and
the State of Minnesota, because it has
been determined that the Responsible
Parties have implemented all
appropriate response actions required.
Moreover, EPA and the State of
Minnesota have determined that
remedial actions conducted at the site to
date remain protective of public health,
welfare, and the environment.

EFFECTIVE DATE: December 16, 1996.

FOR FURTHER INFORMATION CONTACT:
Thomas Bloom at (312) 886—1967 (SR—
6J), Remedial Project Manager,
Superfund Division, U.S. EPA—Region
V, 77 West Jackson Blvd., Chicago, IL
60604. Information on the site is
available at the local information
repository located at: the Southdale
Public Library, 7001 York Avenue
South, Edina, MN 55435 and the 934th
Air Wing/Public Affairs Office, 760
Military Highway, Minneapolis-St.Paul
IAP Reserve Station, MN 55450-2000 .
Requests for comprehensive copies of
documents should be directed formally
to the Regional Docket Office. The
contact for the Regional Docket Office is
Jan Pfundheller (H-7J), U.S. EPA,
Region V, 77 W. Jackson Blvd., Chicago,
IL 60604, (312) 353-5821.
SUPPLEMENTARY INFORMATION: The site to
be deleted from the NPL is: Twin Cities
Air Force Reserve Base, Small Arms
Range Landfill, Minneapolis-St.Paul
International Airport Superfund Site

located at the Minneapolis-St. Paul
International Airport in Minnesota. A
Notice of Intent to Delete for this site
was published September 16, 1996 (16
FR 48657). The closing date for
comments on the Notice of Intent to
Delete was October 16, 1996. EPA
received no comments and therefore no
Responsiveness Summary was prepared.

The EPA identifies sites which appear
to present a significant risk to public
health, welfare, or the environment and
it maintains the NPL as the list of those
sites. Sites on the NPL may be the
subject of Hazardous Substance
Response Trust Fund (Fund-) financed
remedial actions. Any site deleted from
the NPL remains eligible for Fund-
financed remedial actions in the
unlikely event that conditions at the site
warrant such action. Section
300.425(e)(3) of the NCP states that
Fund-financed actions may be taken at
sites deleted from the NPL in the
unlikely event that conditions at the site
warrant such action. Deletion of a site
from the NPL does not affect responsible
party liability or impede agency efforts
to recover costs associated with
response efforts.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
substances, Hazardous waste,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

40 CFR Part 300 is amended as
follows:

PART 300—[AMENDED]

1. The authority citation for part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp.; p. 351; E.O. 12580, 52 FR 2923,
3 CFR, 1987 Comp.; p. 193.

Appendix B—[Amended]

2. Table 2 of Appendix B to part 300
is amended by removing the “Twin
Cities Air Force Base, (SAR) Landfill,
Superfund Site, Minneapolis,
Minnesota.”

Dated: November 7, 1996.

Valdas V. Adamkus,
Regional Administrator, U.S. EPA, Region V.
[FR Doc. 96-31709 Filed 12-13-96; 8:45 am)]
BILLING CODE 6560-50-P
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DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Part 171
[Docket No. HM-215B; Amdt No. 171-149]

RIN 2137-AC82

Harmonization With the United Nations
Recommendations, International
Maritime Dangerous Goods Code, and
International Civil Aviation
Organization’s Technical Instructions

AGENCY: Research and Special Programs
Administration (RSPA), DOT.

ACTION: Final rule.

SUMMARY: This final rule updates
references in the Hazardous Materials
Regulations to include the most recent
amendments to international standards.
Because of recent changes to the
International Maritime Dangerous
Goods Code (IMDG Code) and the
International Civil Aviation
Organization’s Technical Instructions
for the Safe Transport of Dangerous
Goods by Air (ICAO Technical
Instructions), these amendments are
necessary to facilitate the continued
transport of hazardous materials in
international commerce by vessel and
aircraft when these international
regulations become effective.

DATES: Effective date: The effective date
of these amendments is June 1, 1997.

Compliance date: Because of
international standards which become
effective on January 1, 1997, RSPA is
authorizing immediate voluntary
compliance. However, persons
voluntarily complying with these
regulations should be aware that
petitions for reconsideration may be
received and, as a result of RSPA’s
evaluation of those petitions, the
amendments adopted in this final rule
could be subject to further revision.

Incorporation by reference. The
incorporation by reference of certain
publications listed in these amendments
has been approved by the Director of the
Federal Register as of June 1, 1997.

FOR FURTHER INFORMATION CONTACT: Bob
Richard, Assistant International
Standards Coordinator, telephone (202)
366—-0656, or Beth Romo, Office of
Hazardous Materials Standards,
telephone (202) 366—-8553, Research and
Special Programs Administration, U.S.
Department of Transportation, 400
Seventh Street, S.W., Washington, D.C.
20590-0001.

SUPPLEMENTARY INFORMATION:
I. Background

The UN Recommendations are
recommendations issued by the UN
Committee of Experts on the Transport
of Dangerous Goods. These
recommendations are amended and
updated biennially by the Committee of
Experts and are distributed to nations
throughout the world. They serve as the
basis for national, regional, and
international modal regulations
(specifically the IMDG Code, issued by
the International Maritime Organization
(IMO), and the International Civil
Aviation Organization (ICAQO) Technical
Instructions, issued by the ICAO
Dangerous Goods Panel).

On October 25, 1996, RSPA published
a notice of proposed rulemaking under
Docket HM-215B [61 FR 55364] to
amend the HMR to incorporate
provisions adopted in the ninth revised
edition of the UN Recommendations,
the 1997-98 ICAO Technical
Instructions, and Amendment 28 to the
IMDG Code. The notice contained
proposals which would more fully align
the HMR with international air and sea
transport requirements which become
effective on January 1, 1997. Other
proposed changes in the NPRM were
based on feedback from the regulated
industry and RSPA initiatives. RSPA
limited the comment period to 30 days
and stated its intent to develop and
issue a final rule to coincide with the
January 1, 1997 effective date for
international air and sea transport
requirements. Commenters to the NPRM
were very supportive of RSPA’s efforts
to align the HMR with international
standards and urged RSPA to adopt
regulations to incorporate the most
recent editions of the ICAO Technical
Instructions and IMDG Code by January
1, 1997. However, due to an
unanticipated delay in publication of
the NPRM and a variety of complex
issues raised by commenters, RSPA
recognizes the impossibility of issuing
one final rule by January 1, 1997, that
adequately addresses all concerns
expressed by commenters. Therefore,
RSPA is issuing this final rule to
incorporate the latest versions of the
ICAO Technical Instructions and IMDG
Code to allow voluntary compliance
with international standards on January
1, 1997. All other changes to the HMR
proposed in the NPRM will be
addressed in a subsequent final rule
under HM-215B.

In this final rule, RSPA is amending
§171.7 to recognize Amendment 28 to
the IMDG Code, which has recently
been published by the International
Maritime Organization (IMO). This

amendment promulgates numerous
miscellaneous changes to the IMDG
Code and addresses such matters as
classification, labeling, packaging, and
documentation. IMO has established
January 1, 1997, as the implementation
date for these amendments. In §171.12,
the HMR authorize shipments prepared
in accordance with the IMDG Code if all
or part of the transportation is by vessel,
subject to certain conditions and
limitations.

This rule also incorporates by
reference the 1997-1998 edition of the
ICAO Technical Instructions, which
becomes effective on January 1, 1997,
pursuant to decisions taken by the ICAO
Council regarding implementation of
Annex 18 to the Convention on
International Civil Aviation. The
offering, acceptance and transportation
of hazardous materials by aircraft, and
by motor vehicle either before or after
being transported by aircraft, is
authorized in §171.11 as fully
equivalent to the HMR (with certain
exceptions) if in conformance with the
ICAO Technical Instructions.

This final rule serves as a competent
authority approval by authorizing a six-
month period for use of either
Amendment 27 or Amendment 28 of the
IMDG Code and either the 199596 or
1997-98 ICAO Technical Instructions.
Voluntary compliance with new IMDG
Code and ICAO requirements is
authorized as of January 1, 1997, but
regulated entities may comply with the
old requirements until June 1, 1997.

11. Rulemaking Analyses and Notices

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

This final rule is not considered a
significant regulatory action under
section 3(f) of Executive Order 12866
and, therefore, was not reviewed by the
Office of Management and Budget. The
rule is not considered a significant rule
under the Regulatory Policies and
Procedures of the Department of
Transportation (44 FR 11034).

The economic impact of this final rule
is expected to result in only minimal
costs to certain persons subject to the
HMR and may result in modest cost
savings to a small number of persons
subject to the HMR and to the agency.
Because of the minimal economic
impact of this rule, preparation of a
regulatory impact analysis or a
regulatory evaluation is not warranted.

B. Executive Order 12612

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612 (““Federalism’’). Federal
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hazardous materials transportation law,
49 U.S.C. 5701-5127, contains an
express preemption provision (49 U.S.C.
5125(b)) that preempts State, local, and
Indian tribe requirements on certain
covered subjects. Covered subjects are:

(1) The designation, description, and
classification of hazardous material;

(2) The packing, repacking, handling,
labeling, marking, and placarding of
hazardous material;

(3) The preparation, execution, and
use of shipping documents related to
hazardous material and requirements
related to the number, contents, and
placement of those documents;

(4) The written notification,
recording, and reporting of the
unintentional release in transportation
of hazardous material; or

(5) The design, manufacturing,
fabricating, marking, maintenance,
reconditioning, repairing, or testing of a
packaging or container represented,
marked, certified, or sold as qualified
for use in transporting hazardous
material.

This final rule addresses covered
subjects under items (1), (2), (3), and (5)
above and, if adopted as final, would
preempt State, local, or Indian tribe
requirements not meeting the
“substantively the same’ standard.
Federal hazardous materials
transportation law provides at
§5125(b)(2) that if DOT issues a
regulation concerning any of the
covered subjects DOT must determine
and publish in the Federal Register the
effective date of Federal preemption.
The effective date may not be earlier
than the 90th day following the date of
issuance of the final rule and not later
than two years after the date of issuance.
RSPA has determined that the effective
date of Federal preemption for these
requirements will be June 16, 1997
under this docket. Thus, RSPA lacks
discretion in this area, and preparation
of a federalism assessment is not
warranted.

C. Regulatory Flexibility Act

This final rule incorporates by
reference the 1997-98 ICAO Technical
Instructions and Amendment 28 to the
IMDG Code. It applies to offerors and
carriers of hazardous materials and
facilitates the transportation of
hazardous materials in international
commerce by providing consistency
with international requirements. U.S.
companies, including numerous small
entities competing in foreign markets,
will not be at an economic disadvantage
by being forced to comply with a dual
system of regulation. Therefore, | certify
that this final rule will not have a

significant economic impact on a
substantial number of small entities.

D. Paperwork Reduction Act

The requirements for information
collection have been approved by the
Office of Management and Budget
(OMB) under OMB control numbers
2137-0034 for shipping papers and
2137-0557 for approvals. Under the
Paperwork Reduction Act of 1995, no
person is required to respond to a
collection of information unless it
displays a valid OMB control number.

E. Regulation Identifier Number (RIN)

A regulation identifier number (RIN)
is assigned to each regulatory action
listed in the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. The RIN number contained in the
heading of this document can be used
to cross-reference this action with the
Unified Agenda.

List of Subjects in 49 CFR Part 171

Exports, Hazardous materials
transportation, Hazardous waste,
Imports, Incorporation by reference,
Reporting and recordkeeping
requirements.

In consideration of the foregoing, 49
CFR Chapter | is amended as follows:

PART 171—GENERAL INFORMATION,
REGULATIONS, AND DEFINITIONS

1. The authority citation for part 171
continues to read as follows:

Authority: 49 U.S.C. 5101-5127; 49 CFR
1.53.

§171.7 [Amended]

2.1n 8171.7, in the table in paragraph
(2)(3), the following changes are made:

a. Under International Civil Aviation
Organization (ICAO), for the entry
Technical Instructions for the Safe
Transport of Dangerous Goods by Air,
the date “1995-1996" is revised to read
#1997-1998".

b. Under International Maritime
Organization (IMO), the entry
“International Maritime Dangerous
Goods (IMDG) Code” is amended by
removing the wording 1990
Consolidated Edition, as amended by
Amendment 27 (1994)” and adding in
its place “1994 Consolidated Edition, as
amended by Amendment 28 (1996)".

Issued in Washington, DC on December 9,

1996, under authority delegated in 49 CFR
part 1.

Kelley S. Coyner,

Deputy Administrator.

[FR Doc. 96-31649 Filed 12-13-96; 8:45 am]
BILLING CODE 4910-60-P

Federal Railroad Administration

49 CFR 214

[FRA Docket No. RSOR 13, Notice No. 9]
RIN 2130-AA86

Roadway Worker Protection

AGENCY: Federal Railroad
Administration (FRA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: FRA is issuing rules for the
protection of railroad employees
working on or near railroad tracks. This
regulation requires that each railroad
devise and adopt a program of on-track
safety to provide employees working
along the railroad with protection from
the hazards of being struck by a train or
other on-track equipment. Elements of
this on-track safety program include an
on-track safety manual; a clear
delineation of employers’
responsibilities for providing on track
safety, as well as employees’ rights and
responsibilities related thereto; well
defined procedures for communication
and protection; and annual on-track
safety training. The program adopted by
each railroad would be subject to review
and approval by FRA.

DATES: Effective Dates: This rule is
effective January 15, 1997.

Compliance Dates: Each railroad must
notify the FRA not less than 30 days
before their respective date for
compliance. Each railroad must be in
compliance with this rule no later than
the date specified in the following
schedule: For each Class | railroad
(including National Railroad Passenger
Corporation) and each railroad
providing commuter service in a
metropolitan or suburban area, March
15, 1997; For each Class Il railroad,
April 15, 1997; For each Class IlI
railroad, switching and terminal
railroad, and any railroad not otherwise
classified, May 15, 1997; For each
railroad commencing operations after
the pertinent date specified in this
paragraph, the date on which operations
commence.

FOR FURTHER INFORMATION CONTACT:
Gordon A. Davids, P.E., Bridge
Engineer, Office of Safety, FRA, 400
Seventh Street SW., Washington, DC
20590 (telephone: 202-632-3340); Phil
Olekszyk, Deputy Associate
Administrator for Safety Compliance
and Program Implementation, FRA, 400
Seventh Street SW., Washington, DC
20590 (telephone: 202-632-3307); or
Cynthia Walters, Trial Attorney, Office
of Chief Counsel, FRA, 400 Seventh
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Street SW., Washington, DC 20590
(telephone: 202-632-3188).

SUPPLEMENTARY INFORMATION:
Introduction

Background

Concern regarding hazards faced by
roadway workers has existed for many
years. The FRA received a petition to
amend its track safety standards from
the Brotherhood of Maintenance of Way
Employees (BMWE) in 1990, which
included issues pertaining to the
hazards faced by roadway workers. This
proceeding, however, formally
originated with the Rail Safety
Enforcement and Review Act, Public
Law No. 102-365, 106 Stat. 972, enacted
September 3, 1992, which required FRA
to review its track safety standards and
revise them based on information
derived from that review. FRA issued an
Advanced Notice of Proposed
Rulemaking (ANPRM) on November 16,
1992 (57 FR 54038) announcing the
opening of a proceeding to amend the
Federal Track Safety Standards.

Workshops were held in conjunction
with this effort, to solicit the views of
the railroad industry and
representatives of railroad employees on
the need for substantive change in the
track regulations. A workshop held on
March 31, 1993 in Washington, D.C.,
specifically addressed the protection of
employees from the hazards of moving
trains and equipment. The subject of
injury and death to roadway workers
was of such great concern that FRA
received petitions for emergency orders
and requests for rulemaking from both
the Brotherhood of Maintenance-of-Way
Employees and the Brotherhood of
Railroad Signalmen. FRA did not grant
the petitions for emergency orders, but
instead initiated a separate proceeding
to consider regulations to eliminate
hazards faced by these employees. FRA
removed this issue from the track
standards docket, FRA Docket No. RST—
90-1 and established a new docket, FRA
Docket No. RSOR 13, specifically to
address hazards to roadway workers to
expedite the effective resolution of this
issue.

FRA also determined that standards
addressing this issue would be more
closely related to workplace safety than
to standards addressing the condition of
railroad track. Since Railroad Workplace
Safety is addressed in 49 CFR Part 214,
standards issued for the protection of
roadway workers would be better
categorized in this section, than Part
213, Track Safety Standards.
Accordingly, the minimum standards
proposed in this notice would amend
Part 214 of Title 49, Code of Federal

Regulations by adding a new subpart,
Subpart C, addressing hazards to
roadway workers.

FRA convened a Safety Summit
Meeting on June 3, 1994 with affected
railroad industry, contractor, and labor
representatives. This meeting
considered certain aspects of FRA
accident data involving roadway
workers. The meeting also facilitated a
discussion of various short-term and
long-term actions that could be taken by
FRA and the industry to prevent injuries
and deaths among roadway workers.
One long-range alternative suggested by
FRA was to use the negotiated
rulemaking process to allow input from
both railroad management and labor to
develop standards addressing this risk.
The agency determined that this was an
appropriate subject for a negotiated
rulemaking, and initiated this process.

FRA published its notice of intent to
establish a Federal Advisory Committee
for regulatory negotiation on August 17,
1994 (59 FR 42200). This notice stated
the purpose for the Advisory
Committee, solicited requests for
representation on the Advisory
Committee, and listed the key issues for
negotiation. Additionally, the notice
summarized the concept of negotiated
rulemaking including an explanation of
consensus decision making. The
Advisory Committee would be
responsible for submitting a report,
including an NPRM, containing the
Committee’s consensus decisions. If
consensus was not reached on certain
issues, the report would identify those
issues and explain the basic
disagreement. Pursuant to negotiated
rulemaking, FRA committed the agency
to issue a proposed rule as
recommended by the committee unless
it was inconsistent with statutory
authority, agency or legal requirements,
or if in the agency’s view the proposal
did not adequately address the subject
matter. FRA agreed to explain any
deviations from the committee’s
recommendations in the NPRM.

FRA established an Advisory
Committee in accordance with the
Federal Advisory Committee Act, 5
U.S.C. 581, based on the response to its
notice. On December 27, 1994, the
Office of Management and Budget
approved the Charter to establish a
Roadway Worker Safety Advisory
Committee, enabling the committee to
begin negotiations. FRA announced the
establishment of this Advisory
Committee, with the first negotiating
session to be held on January 23-25,
1995 (60 FR 1761). FRA chose the
Federal Mediation and Conciliation
Service to mediate these sessions, and
administrative support was acquired to

carry out organizational and record
keeping functions.

The twenty-five member Advisory
Committee was comprised of
representatives from the following
organizations:

American Public Transit Association (APTA)

The American Short Line Railroad
Association (ASLRA)

Association of American Railroads (AAR)

Brotherhood of Locomotive Engineers (BLE)

Brotherhood of Locomotive Engineers,
American Train Dispatchers Department
(ATDD)

Brotherhood of Maintenance of Way
Employees (BMWE)

Brotherhood of Railroad Signalmen (BRS)

Burlington Northern Railroad (BN)

Consolidated Rail Corporation (Conrail)

CSX Transportation, Inc. (CSX)

Florida East Coast Railway Company (FEC)

Federal Railroad Administration (FRA)

Northeast Illinois Regional Railroad
Corporation (METRA)

National Railroad Passenger Corporation
(AMTRAK)

Norfolk Southern Corporation (NS)

Regional Railroads of America (RRA)

Transport Workers Union of America (TWU)

Union Pacific Railroad Company (UP)

United Transportation Union (UTU)

The Advisory Committee held 7
multiple-day negotiating sessions that
were open to the public, as prescribed
by the Federal Advisory Committee Act,
5 U.S.C. 581. In an effort to assist this
proceeding, information was presented
at the first Advisory Committee meeting
by committee members who had
participated earlier in an independent
task force. This task force, comprised of
representatives of several railroads and
labor organizations, had met during the
preceding year to independently
analyze the issue of on-track safety. The
findings and recommendations of the
task force were considered along with
information presented by other
Advisory Committee members.

The Advisory Committee reached
consensus on 11 specific
recommendations and 9 general
recommendations to serve as the basis
for a regulation. These
recommendations were incorporated
into a report that was submitted to the
Secretary of Transportation and the
Federal Railroad Administrator on May
17, 1995. This report did not include an
NPRM, as originally conceived, but
established the basis for the proposed
rule.

The Advisory Committee held one
additional two-day session, and reached
consensus on a proposed rule that
conformed to the recommendations
submitted in its report. The Committee
recommended that FRA publish that
document as a proposed Federal
regulation and continue the rulemaking
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procedures necessary to adopt its
principles in a final rule. FRA published
a notice of proposed rulemaking on
March 14, 1996 (61 FR 10528). In that
notice, FRA specifically solicited
comment from contractors and tourist
railroads, since these two groups were
not represented on the Advisory
Committee. (61 FR 10531, 10532) FRA
received 15 comments, including a
comment from the National Railroad
Construction and Maintenance
Association (NRC), representing railroad
contractors. FRA also received a request
for a public hearing in response to the
NPRM. A public hearing was held July
11, 1996 where various parties made
oral presentations. A final Advisory
Committee meeting was held on July 12,
1996 where committee members
considered comments submitted to the
docket. An NRC representative was
present and participated in the
discussion.

Comments and Responses

Effective Dates

Several commenters expressed
concern that the effective dates listed in
the NPRM were not feasible for
adoption and implementation of the
necessary on-track safety programs, in
order to be in compliance with the
expected Federal standards. The NPRM
provided for staggered effective dates of
June 1st, September 1st, and December
1st of 1996. These dates were published
as part of the Advisory Committee’s
recommended language and were
appropriate at the time the committee
reached its consensus recommendation.
The time required to complete this
rulemaking necessitates an extended
implementation schedule. The final
dates included in this publication
reflect the date on which FRA expects
full compliance. Each railroad must
notify FRA of their on-track safety
program at least 30 days prior to their
respective compliance date. Contractors
to railroads are expected to be in
compliance with this rule, at the same
time that their host railroads are to
comply. A reference to section §214.305
Compliance Dates establishes the final
dates for compliance.

Scope of the Rule

Comments were submitted suggesting
that FRA expand the scope of the
rulemaking in several ways. One
commenter expressed the need to
include protection against the hazards
of vehicular traffic at highway-rail grade
crossings. Another commenter
suggested that FRA include contractors
who are granted access to a railroad’s
right of way for work not associated

with the railroad, including duties such
as fiber-optic installation and utility
installation. The same commenter also
suggested that locomotive engineers and
conductors be considered roadway
workers in order to afford them an
opportunity to challenge on-track safety
procedures.

FRA identified major issues for
negotiation and solicited comments
regarding additional issues that would
be appropriate for consideration
regarding the potential scope of this
rule, as early as August of 1994, when
it issued its Notice of Proposal to Form
a Negotiated Rulemaking Advisory
Committee and Request for
Representation (59 FR 42200). FRA
received comments to this notice
devoted solely to membership on the
committee. No comments were
submitted addressing the potential
scope of this rule. Once negotiations
began, the Advisory Committee
deliberated at length regarding the
appropriate scope of this rule, as well
(61 FR at 10531). The Advisory
Committee purposely chose not to
address all conceivable hazards, but
studied the available data regarding
safety issues and selected those
circumstances presenting the greatest
risk to roadway workers. The issues
presented by these commenters may be
valid, but extend beyond the scope of
the issues highlighted by the data
reviewed.

Neither FRA nor the Advisory
Committee discussed or intended to
address the hazards that vehicular
traffic at grade crossings pose for
roadway workers. The accident data
studied does not provide information
regarding this type of hazard. FRA’s
accident expertise has lead it to believe
that roadway workers are, rarely, if ever,
struck by vehicular traffic at grade
crossings. In addition, consultation with
persons currently working in the
roadway work environment has not
focused FRA'’s attention on the hazards
of vehicular traffic as a significant issue.
Although some risk may exist, FRA
believes that the risk is not significant
and that adequate voluntary measures
are being taken to protect roadway
workers at highway rail grade crossings.

The issue of protecting contractors
who are working on the right of way,
but not conducting work associated
with the railroad was at least
contemplated by FRA. However, in most
instances these contractors are
instructed by each host railroad not to
foul the track. In many instances,
railroads provide watchmen to ensure
that these workers adhere to this
instruction. Additionally, if the work to
be performed, potentially causes these

workers to foul the track, railroads will
often provide protection to make sure
that these contractors are safe, while in
foul of the track. Perhaps most
important is the fact that these
contractors are rarely out on the right of
way, limiting the risk to which they
subject themselves. This situation is
clearly distinguishable from that of a
roadway worker whose daily work
environment requires him or her to
perform duties on the right of way,
under traffic, virtually the duration of
the working day. FRA believes that the
current situation, where contractors
who are not conducting work associated
with railroad operations, coordinate
with railroads for safety procedures
while working on the right of way is
preferable to Federal mandate at this
time.

Finally, engineers and conductors are
currently covered by this regulation and
afforded the right to challenge on-track
safety procedures when performing as
roadway workers. In instances where
engineers and conductors are not
functioning as roadway workers, but
functioning as train and engine crew
members, the rationale for affording
them the right to challenge on-track
safety procedures that do not affect
them is unclear. In addition, all railroad
workers when confronted by hazardous
conditions related to the performance of
their duties are protected by Federal
statute wholly independent of this
regulation.

Jurisdiction

Two comments were submitted
essentially requesting clarification
regarding FRA jurisdiction. Specifically,
clarification was sought regarding
whether these rules apply on track that
is not subject to FRA jurisdiction and
not on the general system of railroad
transportation. As noted in §214.3,
Application, FRA is concerned with
track that is part of the general system
of railroad transportation. For further
information regarding FRA’s exercise of
jurisdiction, one should consult 49 CFR
Part 209, Appendix A. This Federal
regulation, as all other rules issued
under FRA authority will only apply in
instances were FRA exercises
jurisdiction, on track that is part of the
general system.

On Track Safety Programs

One commenter inquired whether
contractors would be in compliance
with the rules by adopting the on-track
safety programs of the host railroad. The
committee understood the
circumstances under which most
contractors conduct their work and in
an effort to promote uniformity and



65962 Federal Register / Vol. 61, No. 242 / Monday, December 16, 1996 / Rules and Regulations

safety, as well as minimize the burden
on contractors to railroads, the
committee concluded that contractors
should not devise their own complete
programs in most instances, but would
be expected to comply with programs
established by the railroads on which
they are working (61 FR 10531).
Contractors would be responsible for
ensuring that their employees received
the appropriate training and that their
employees complied with the
appropriate railroad’s program, but
would not necessarily need their own
FRA approved program.

Definition of Roadway Worker

Several commenters suggested the
definition of roadway worker be
reworded to refer to a worker ““whose
duties include and who is engaged in”
to clarify that the rule applies to
workers performing their roadway
worker tasks. This suggestion essentially
adds the qualifier ““‘who is engaged in”
to the definition that appeared in the
NPRM. FRA believes that this qualifier
would severely limit application of the
rule due to the difficulty in determining
when a worker becomes engaged in a
task. In addition, the Advisory
Committee determined that the term
roadway worker was intended to
describe employees who are covered
and not to describe when this coverage
begins and ends. Other provisions of the
regulation enumerate the instances in
which a worker must have some form of
on-track safety and which methods are
permissible. Neither the committee nor
FRA was persuaded that this addition to
the definition would be useful.

Restricted Speed and Lone Workers

Two commenters expressed their
view that restricted speed should be
considered a form of on- track safety
protection. These commenters also
expressed their intention to apply for
waivers to the lone worker provisions
and utilize restricted speed as an
alternative method of protection. The
committee determined after much
deliberation that a blanket provision
allowing restricted speed as an on-track
safety measure for the protection of
roadway workers would be ineffective
(61 FR 10537). The NPRM also noted
that unusual circumstances at certain
locations where this measure might be
considered sufficient would have to be
addressed by the waiver process.
Nothing in the comments provides a
basis for changing that initial
assessment. Beyond acknowledging the
waiver process as the appropriate
avenue for such concerns, FRA cannot
speculate regarding the outcome of
waiver petitions the agency may receive

at some future date. If such petitions
arrive, FRA will, as with any other
waiver petition, evaluate the operational
facts presented by the petitioner and
determine whether granting a waiver is
appropriate.

Two additional comments were made
regarding the lone worker provisions.
These commenters stated that the
prohibition on using individual train
detection within manual interlockings,
controlled points, or remotely
controlled hump yards is unduly
restrictive. They said that roadway
workers should be allowed to use
individual train detection for inspection
purposes at any location where sight
distance, background noise, and
adjacent track constraints are not
present. These commenters expressed
concern that this extreme limitation on
the use of individual train detection
may have a negative impact on safety.
The commenters believe that when lone
workers are required to seek methods
other than individual train detection for
on-track safety and are unable to obtain
them, they will not inspect. Essentially,
these commenters fear that a tendency
to inspect these locations less frequently
will emerge, if lone workers are forced
to seek other methods of on-track safety.
They also stated that the relevant
accident data are not compelling since,
they do not show even one death
involving a lone worker inspecting at a
controlled point, manual interlocking
and/or remotely controlled hump yard.
Most important, the rule itself gives lone
workers using individual train detection
the right to secure more restrictive on-
track safety protection, whenever they
deem it necessary. The commenter also
stressed that a railroad that considers it
appropriate can restrict the use of
individual train detection at certain
locations in its On-Track Safety
Programs. Lastly, a suggestion was made
during the final Advisory Committee
meeting to at least allow the use of
individual train detection for
inspections at single siding, single track
controlled points (usually a simple
junction where there is only one switch,
and three signals). Consensus was hot
reached to change the original
recommendation.

The Advisory Committee
recommended that the NPRM restrict
the use of individual train detection in
interlockings and controlled points.
This recommendation was adopted and
incorporated into the proposed rule.
The Advisory Committee reached a
consensus on this issue after much
debate. By reaching consensus, the
Advisory Committee acknowledged the
safety benefits of this provision.

FRA is not persuaded that allowing
the use of individual train detection at
these locations would enhance safety,
and in fact, believes that it would
compromise safety. The use of
individual train detection does not
reduce or lower the risk of being struck
by a train, since workers are not assured
that a train will not operate over track
on which they are working. This
method of on-track safety should
therefore be limited to locations where
the risks associated with the roadway
work environment are fairly minimal.
FRA has provided statistical data
indicating that controlled points,
manual interlockings and remotely
controlled hump yards are not areas of
low roadway risk.

The Advisory Committee was not
willing to disturb its previous consensus
to limit the use of individual train
detection. FRA is of the independent
belief that restricting individual train
detection is based on sound safety
principles and is not persuaded to
change this provision. First, the
appropriate safety data, indicates that
several employees (admittedly not lone
workers) who were working in
interlockings and controlled points, and
had relied on their ability to see and
hear an approaching train in time to
retreat from the track (essentially
individual train detection) were killed.
In many cases, these employees had the
right to establish more restrictive
protective measures, but failed to
exercise that right. Although the
comments accurately state that there is
no record of fatalities to lone workers
using individual train detection while
working in controlled points in the
accident data reviewed by the
committee, this assertion is misleading.
Eleven (11) fatalities occurred within
interlockings or controlled points where
workers were being afforded no more
protection than that of a lone worker
using individual train detection. The
fact that these people were not lone
workers is irrelevant. The important fact
is that they were relying for safety solely
on their own ability to see and hear an
approaching train.

Finally, FRA is not persuaded that
inspections should be allowed using
individual train detection at single
siding, single track controlled points.
The distinction between inspections
and other work in the rail industry is
imprecise. The term entails both the
examination of systems and apparatus
and the performance of minor repairs
and adjustments to ensure conformance
with prescribed standards. For example,
a track worker performing a track
inspection may examine track structure,
take measurements, install bolts and
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replace broken angle bars. A signal
worker performing a switch inspection
may measure tolerances, make
adjustments to the switch machine and
replace worn lock rods. In addition, this
type of controlled point accounts for a
significant portion of the affected
locations in the U.S. FRA has decided
that the reasoning for restricting the use
of this on-track safety method was
sound and does not merit modification.

Preemption

Comments were submitted addressing
the potential preemptive effect of this
rule. One commenter wanted FRA to
expressly state that the provision
requiring an audible warning from
trains preempts state and local whistle
ban laws. FRA believes there is no need
to include rule language indicating that
state and local whistle bans are
preempted. FRA could potentially
include language in all provisions of
this rule, and all others, stating that any
state and local rules covering the same
subject matter as the identified Federal
regulatory provision are preempted.
Instead, FRA has issued a general
statement regarding the preemptive
effect of all the provisions of the rule in
§214.4. In addition, the section-by-
section analysis corresponding to
§214.339, Audible Warning from trains,
expressly states FRA’s intention to
preempt state and local whistle ban
ordinances. Although preemption
decisions in any particular factual
context are a matter for courts to
resolve, courts generally afford great
deference to the subject matter the
appropriate regulatory agency intended
to cover. In this instance, the
rulemaking record establishes FRA'’s
intent to cover the same subject matter
as state and local whistle bans in the
section-by-section analysis and the
Federalism Assessment which
acknowledges potential Federalism
implications that was prepared for the
docket at the NPRM stage of this
rulemaking. (61 FR at 10542). FRA notes
that no comments were submitted to the
docket substantively in opposition to
this provision requiring audible
warnings. States and local governments
did not respond to the NPRM with
concerns regarding this provision
potentially in conflict with their whistle
ban orders.

Additional comments regarding
preemption focused on this regulation’s
impact on state clearance requirements.
The NPRM uses the term fouling a track
to essentially specify the proximity to
railroad track at which an individual or
equipment could be struck by a moving
train or on-track equipment. Conversely,
state clearance requirements establish

specifications to govern the minimum
distance between track and fixed
structures. Although the two concepts,
proximity of humans and equipment to
track and proximity of fixed structures
to track, are distinguishable, the
potential for misinterpretation of the
Advisory Committee’s intent persuaded
the agency to address this issue. To
clarify the situation, FRA wants to
explicitly state that FRA and the
Advisory Committee did not intend to
affect state clearance requirements.

Use of Universal Marker for Exclusive
Track Occupancy

One commenter suggested that FRA
establish a universal marker to denote
exclusive track occupancy zones.
Although this suggestion may promote
industry-wide uniformity which has
some measure of appeal, individual
railroads are in the best position to
assess the appropriate symbol to
incorporate into their existing operating
rules and new on-track safety program.
While analyzing this suggestion, FRA
realized that the additional burden on
the railroads of designing and securing
uniform symbols or markers would
render no substantial benefit above
those symbols currently used by each
railroad. FRA made a conscious
decision to allow railroads to utilize the
flags or signals that are prescribed in
their current operating rules.

Inaccessible Track

One commenter suggested changing
the language of the provision regarding
inaccessible track to read, ‘‘Inaccessible
track shall be defined by one or more of
the following physical
features.” * * * This commenter was
attempting to clarify that establishment
of inaccessible track does not require
use of the same physical feature at each
entry point. The Advisory Committee
reached consensus on this suggestion
and recommended incorporation of this
concept into the final rule. The
suggested language is not adopted
precisely as presented. Instead, FRA
drafted language clarifying that
inaccessible track can be established by
using any of the features listed in the
provision at any possible point of entry.
Essentially, a flagman could be used at
one entry point, while a secured switch
could be used at another entry point.

FRA has independently added
another method to restrict entry to
inaccessible track, in §2214.327(a)(4).
That method recognizes that where a
roadway worker has established
working limits on controlled track, the
existence of those working limits can be
used to restrict entry of trains or
equipment onto non-controlled track

that connects to the controlled track that
is within the working limits. At its
simplest, this provision would permit a
roadway worker who has established
exclusive track occupancy on a main
track to occupy side tracks and yard
tracks that connect exclusively with the
main track, provided that no operable
locomotives or other equipment are
located on those non-controlled tracks.
Without this provision, the roadway
worker would most likely have been
required to spike and tag all switches
leading to the non-controlled tracks,
even though assurance had been
obtained that no trains would arrive at
those two switches.

Another legitimate use for this
provision would exist in a remotely
controlled hump facility, where
switches at the hump end of the
classification tracks can be remotely
lined and secured away from the
working limits, but the manual switches
at the other end would have to be
spiked and tagged. If a form of
controlled track were established at the
far end, requiring the authority of a
control operator to enter a classification
track, the requirements of this section
could be met.

Flag protection

FRA has independently revised the
provisions for exclusive track
occupancy to accommodate
circumstances in which a roadway
worker may use this method to establish
working limits when unable to
communicate with the train dispatcher
or control operator. The provisions for
use in these circumstances incorporate
either flag protection, or the control of
signals by the roadway worker.

FRA understands that the Advisory
Committee intended to permit the use of
flag protection for immediate protection
of unsafe track conditions and the
roadway workers who are correcting
those conditions. Flag protection has
been used by railroads for many years
to protect trains from other trains or
unusual conditions, and is often the first
means available to quickly establish
protection. The operating rules under
which this method is used are well
established, and FRA has no evidence
that they are not effective for this
purpose, regardless of whether the train
dispatcher or control operator is notified
beforehand.

In some locations, such as some
automatic interlockings and moveable
bridges, railroad employees are able to
control the signals governing train
movements and cause them to display
an aspect that indicates *‘Stop.”” For
instance, a roadway worker who
performs an inspection at an automatic
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interlocking might be able to open a
control that prevents any signals at that
location from clearing for a train, and
would thereby receive protection within
the limits of the interlocking. This
protection would not depend upon the
authority of a train dispatcher or control
operator, but would be obtained directly
by the roadway worker through the
signal system. In the same manner, a
bridge tender on a moveable bridge
might be able to obtain protection
within the interlocking limits on the
bridge by withdrawing the bridge locks,
causing the signals to assume their most
restrictive indication. In either case, the
rules and instructions of the railroad
might or might not require permission
from the train dispatcher or control
operator, but such permission would
not be a regulatory requirement for the
establishment of working limits through
exclusive track occupancy under these
circumstances.

It must be carefully noted that the
term, “aspect that indicates ‘Stop’ "’ does
not include aspects that permit a train
to proceed at restricted speed, or to pass
the signal under any other
circumstances without flag protection.
Railroad programs must provide
adequate protection for roadway
workers who have operated signals
directly, without the knowledge of the
train dispatcher or control operator.
Particular concern arises in a case where
a train dispatcher or control operator
may authorize a train to pass a signal at
restricted speed while a roadway worker
is protected by that signal. FRA would
consider that a rule which requires a
member of the train crew to precede the
train through the limits of the
interlocking would adequately address
that concern.

Training

A comment was submitted suggesting
that each roadway worker receive cross-
training for all roadway work positions.
The commenter envisioned potential
misuse of the training and qualification
provisions to circumvent collectively
bargained seniority rights. It would be
inappropriate for FRA to mandate
training for potential promotions. FRA
can and does require that employees
have the requisite training and
qualification for the duties of their
current positions. During discussions
involving this concern, the Advisory
Committee agreed that railroads should
employ as universal an approach to
training as possible. However, it might
be inefficient and costly to train
roadway workers for duties which they
never perform, in anticipation of a
potential promotion at some future date.
FRA also believes that the suggested

cross-training would restrict a railroad’s
employment of new workers, especially
entry-level employees. New employees
would have to be trained and qualified
for all functions, including the most
complex and demanding, before
performing any work near the track.
FRA did not intend to require such a
restriction.

Emergency Procedures/Train
Coordination

Commenters suggested that a
provision be added to the rule
permitting roadway workers to perform
their duties on the track, in an
emergency, without establishing one of
the prescribed forms of on-track safety.
For example, if an ice storm has caused
trees to fall across the track and into the
signal and communication wires,
roadway workers would accompany
trains to remove the trees and
reestablish communications. Under the
proposed rule, the roadway workers
would be unable to establish working
limits because of the presence of the
train and the inability to immediately
communicate with the dispatcher. The
Advisory Committee discussed this
question at the July 12 meeting. Various
members clearly stated their need for
such a provision, as well as their
concerns regarding potential problems
associated with it. The Advisory
Committee did not reach consensus on
the question.

However, FRA has considered the
concerns expressed by the Advisory
Committee. FRA believes that a form of
on-track safety can be arranged whereby
a roadway worker or a roadway work
group would be protected by the
movement authority of a train. The
method prescribed by FRA, termed
Train Coordination, incorporates all the
safeguards necessary to protect the
roadway workers from train movements,
and addresses the concerns of the
commenters as well. FRA
independently expanded the concept
discussed in the comments and by the
Advisory Committee. FRA believes that,
rather than restricting this provision to
emergency situations, it should be
crafted for use in any situation,
including cleaning snow out of switches
for a specific train, handling materials
with a work train, or repairing track at
a derailment site. The underlying
principle is that a roadway worker
should be assured that a train will not
arrive unexpectedly at a work location.
The provision for Train coordination
provides that assurance.

Regulatory Impact

FRA received written and oral
comments focusing on economic aspects

of the NPRM and the regulatory impact
analysis. All commenters were
supportive of the safety initiatives
required by the proposed regulation and
acknowledge the requisite safety
benefits derived from this rule.
However, commenters were doubtful
that an estimated $174 million benefit
derived from the estimated worker
productivity increases would occur. In
fact, some commenters felt that no
productivity increase would result from
the proposed rule. In addition, some
commenters questioned the underlying
assumptions and methodologies used to
compile the regulatory impact analysis.
One commenter suggested that FRA
independently address the costs and
benefits of this regulation for the
commuter rail segment of the industry.
In contrast to the skepticism
communicated, one public hearing
participant found the economic analysis
to be valid.

FRA appreciates the responses about
the potential economic impact of the
rule. FRA continues to believe that its
underlying methodology and
assumptions are valid. These methods
are consistently used by the agency and
provide the foundation for virtually all
regulatory impact analyses. One
commenter disagreed with FRA’s
expectation that only two (2) minutes
will be added to job briefings and
further contended that costs for the job
briefing will be more than two times the
amount calculated by FRA. FRA
continues to support its estimate of two
minutes because it is based on sound
economic reasoning. Many railroads
currently conduct job briefings and as
noted in the NPRM, the requirements of
this regulation will structure time that is
presently already allotted for job
briefings. Small railroads with simpler
operations will not require significant
time to provide the method of on-track
safety, provide instructions to be
followed and receive acknowledgment
and understanding. FRA was not
persuaded to change its estimate
regarding the additional time necessary
to conduct the required job briefing,
based on the comments submitted.

FRA did not find the concerns
regarding potential productivity
increases compelling. In particular, the
argument that absolutely no
productivity increases will occur was
not extremely persuasive. However,
FRA acknowledges the difficulty in
quantifying these potential increases in
productivity and believes that these
benefits are more appropriately
considered qualitative (non-quantified)
benefits. FRA has modified the
regulatory impact analysis so that the
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analysis does not factor an estimate of
the value of productivity increases into
the total benefits numerical calculation.
FRA remains confident that
productivity increases will result from
this rulemaking, but strongly believes in
conjunction with labor and management
that this rule is justified on the basis of
safety benefits alone. Further detailed
discussion of the Regulatory Impact
Analysis can be found in the analysis
itself and the Regulatory Impact section
of the preamble.

Penalty Schedule and Enforcement

Although notice and comment is not
required for statements of policy, FRA
invited submission of views on the
revision of Appendix A to Part 214.—
Schedule of Civil Penalties to include
penalties for violations of Supart C (61
FR 10541). No comments were
submitted on the subject of enforcement
in general or appropriate penalty
amounts. FRA established a penalty
schedule for issuance with this final
rule without specific public input. Since
no comments were submitted on the
subject of enforcement generally, FRA
believes that regulated public
understand and expect that this rule
will be enforced upon contractors and
contractor employees, as well as
railroads and railroad employees, in
accordance with its normal exercise of
enforcement authority detailed in
Appendix A, 49 CFR Part 209.

In the interest of preserving the
rationale for this rule in general, and the
integrity of the negotiated rulemaking
process in particular, FRA refers
interested parties to the preamble of the
NPRM for a complete understanding of
the events resulting in this rule (61 FR
10528). The relevant safety issues,
statistical data, and a synopsis of the
Advisory Committee’s report,
recommended NPRM and FRA’s
deviations from that recommendation
are set forth in great detail in the NPRM.
The Advisory Committee indicated that
the preamble of the NPRM accurately
represented their intent and provided a
succinct document detailing the
important issues related to this
rulemaking from the inception of this
proceeding to the publication of the
NPRM.

The final rule that follows reflects the
culmination of FRA's first Negotiated
Rulemaking. The rule incorporates the
collective wisdom of various segments
of the railroad industry, labor, including
support and input from the NRC, FRA,
State governmental entities, and the
public. FRA received no overall
opposition by any railroad or labor
organization to the issuance of Roadway
Worker protection rules. FRA has

asserted its independent judgement to
adopt the proposal recommended by the
Advisory Committee where sufficient
and as noted earlier, in a limited
number of instances enhance certain
provisions where necessary. FRA
believes that the positive input received
from the contractors organization
completes the process and the final rule
issued below represents the consensus
of the entire railroad industry.

Section Analysis

FRA amends Part 214 of Title 49,
Code of Federal Regulations by adding
a new subpart specifically devoted to
the protection of employees from the
hazards associated with working near
moving trains and equipment.

1. Application: §214.3

This subpart will apply to all
railroads and contractors to railroads in
the general system of railroad
transportation, including commuter rail
operations. Accordingly, existing
section 214.3 will not change. This
means that tourist and excursion
railroads that are not part of the general
system of railroad transportation will
not be subject to these rules. The data
illustrating the serious nature of the
hazards addressed in this subpart did
not include tourist and excursion
railroads. FRA has not otherwise been
notified that these hazards causing
death and injury to roadway workers are
a serious problem for tourist and
excursion railroads or any other
railroads not operating over the general
system of railroad transportation. FRA
extended an invitation for comments to
the NPRM to tourist railroads, but
received no comments to the docket.
FRA therefore concludes that inclusion
of tourist and excursion railroads that
do not operate on the general system of
railroad transportation is inappropriate
at this time.

2. Preemptive Effect: §214.4

Consistent with the mandate of 49
U.S.C. 20106 (formerly section 205 of
the Federal Railroad Safety Act of 1970),
Section 214.4 is added to this rule to
indicate that states cannot adopt or
continue in force laws related to the
subject matter covered in this rule
except where there is a local safety
hazard consistent with this part
involved, and where no undue burden
on interstate commerce is imposed. FRA
realizes that preemption determinations
regarding any particular factual context
are a matter for courts to resolve, but
also believes that inclusion of this
section provides a statement of agency
intent and promotes national uniformity

of regulation in accordance with the
statute.

3. Definitions: §214.7

Section 214.7 will be amended to add
new definitions. Several definitions are
particularly important to the
understanding of the rule, and are
explained here. However, many other
terms are defined and explained with
the analysis of the rule text to which
they apply.

Effective securing device is defined in
this part as one means of preventing a
manually operated switch or derail from
being operated so as to present a hazard
to roadway workers present on certain
non-controlled tracks. This definition is
specifically intended to include the use
of special locks on switch and derail
stands that will accommodate them, and
switch point clamps that are properly
secured. It also includes the use of a
spike driven into the switch tie against
the switch point firmly enough that it
cannot be removed without proper
tools, provided that the rules of the
railroad prohibit the removal of the
spike by employees not authorized to do
so. Every effective securing device must
be tagged. FRA will examine each
railroad’s on-track safety program to
determine that the rules governing the
securement of switches will provide the
necessary level of protection.

Lone workers are defined in this part
as roadway workers who are not being
afforded on-track safety by another
roadway worker, are not members of a
roadway work group, and are not
engaged in a common task with another
roadway worker. Generally, a common
task is one in which two or more
roadway workers must coordinate and
cooperate in order to accomplish the
objective. Other considerations are
whether the roadway workers are under
one supervisor at the worksite; or
whether the work of each roadway
worker contributes to a single objective
or result.

For instance, a foreman and five
trackmen engaged in replacing a turnout
would be engaged in a common task. A
signal maintainer assigned to adjust the
switch and replace wire connections in
the same turnout at the same time as the
track workers would be considered a
member of the work group for the
purposes of on-track safety. On the other
hand, a bridge inspector working on the
deck of a bridge while a signal
maintainer happens to be replacing a
signal lens on a nearby signal would not
constitute a roadway work group just by
virtue of their proximity. FRA does not
intend that a common task may be
subdivided into individual tasks to
avoid the use of on-track safety
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procedures required for roadway work
groups.

On-track safety is defined as the state
of freedom from the danger of being
struck by a moving railroad train or
other railroad equipment, provided by
operating and safety rules that govern
track occupancy by personnel, trains
and on-track equipment. This term
states the ultimate goal of this
regulation, which is for workers to be
safe from the hazards related to moving
trains and equipment while working on
or in close proximity to the track. The
rule will require railroads to adopt
comprehensive programs and rules to
accomplish this objective. This rule, and
required programs, will together
produce a heightened awareness among
railroad employees of these hazards and
the methods necessary to reduce the
related risks.

Qualified as used in the rule with
regard to roadway workers implies no
provision or requirement for Federal
certification of persons who perform
those functions.

Roadway worker is defined as any
employee of a railroad, or of a contractor
to a railroad, whose duties include
inspection, construction, maintenance
or repair of railroad track, bridges,
roadway, signal and communication
systems, electric traction systems,
roadway facilities or roadway
maintenance machinery on or near track
or with the potential of fouling a track,
and flagmen and watchmen/lookouts as
defined in this rule.

Some railroad employees whose
primary function is transportation, that
is, the movement and protection of
trains, will be directly involved with on-
track safety as well. These employees
would not necessarily be considered
roadway workers in the rule. They must,
of course, be capable of performing their
functions correctly and safely.

The rule requires that the training and
qualification for their primary function,
under the railroad’s program related to
that function, will also include the
means by which they will fulfill their
responsibilities to roadway workers for
on-track safety. For instance, a train
dispatcher would not be considered a
roadway worker, but would have to be
capable of applying the railroad’s
operating rules to the establishment of
working limits for roadway workers.
Likewise, a conductor who protects a
roadway maintenance machine, or who
protects a contractor working on
railroad property, would not be
considered a roadway worker, but
would receive training on functions
related to on-track safety as part of the
training and qualification of a
conductor.

Employees of contractors to railroads
are included in the definition if they
perform duties on or near the track.
They should be protected as well as
employees of the railroad. The
responsibility for on-track safety of
employees will follow the employment
relationship. Contractors are responsible
for the on-track safety of their
employees and any required training for
their employees. FRA expects that
railroads will require their contractors
to adopt the on-track safety rules of the
railroad upon which the contractor is
working. Where contractors require
specialized on-track safety rules for
particular types of work, those rules
must, of course, be compatible with the
rules of the railroad upon which the
work is being performed.

The rule does not include employers,
or their employees, if they are not
engaged by or under contract to a
railroad. Personnel who might work
near railroad tracks on projects for
others, such as cable installation for a
telephone company or bridge
construction for a highway agency,
come under the jurisdiction of other
Federal agencies with regard to
occupational safety.

The terms explained here are not
exhaustive of the new definitions that
will be added to Section 214.7. This
introduction merely provides a
sampling of the most important
concepts of this proposed regulation. A
number of defined terms are explained
in the section by section analysis when
analyzing the actual rule text to which
they apply.

4. Purpose and Scope: §2214.301

Section 214.301 states the purpose for
the minimum standards required under
this subpart to protect roadway workers.
Railroads can adopt more stringent
standards as long as they are consistent
with this subpart.

5. Information Collection Requirements:
§214.302

Section 214.302 details the
information collection requirements of
the rule and their OMB approval
number.

6. Railroad On-Track Safety Programs,
Generally: §214.303

Section 214.303 contains the general
requirement that railroads shall adopt
and implement their own program for
on-track safety, which meets Federal
minimum standards. Rather than
implement a command and control rule,
FRA decided to establish the parameters
for such a program and defer to the
expertise of each individual railroad to
adopt a suitable on-track safety program

for their railroad, in accordance with
these parameters. FRA felt that
establishing an internal monitoring
process to determine compliance and
effectiveness would be a necessary
component of any On-Track Safety
Program. Consequently, each railroad
must incorporate an internal monitoring
process as a component of its individual
program. It should be noted that this
internal monitoring will not replace
FRA'’s inspection and monitoring efforts
for compliance with this subpart.

7. Compliance Dates: §214.305

Section 214.305 establishes the
schedule for compliance with this rule.
The dates vary by class of railroad. FRA
believes that staggering effective dates
allows the largest number of workers
who are exposed to the highest level of
risk to benefit from the On-Track Safety
Program first. FRA hopes to be able to
expedite the review process, as the
smallest number of individual programs
will be put in place by the major
carriers. After this initial phase of
reviews for Class | railroads, FRA will
have established review policies and
resolved many recurrent issues, making
the larger number of reviews for smaller
railroads more efficient. The experience
gained through the initial phase of the
review process will contribute to the
next and larger phase of reviews.
Although the rule formally establishes a
later compliance date for smaller
railroads, this would not prevent
smaller railroads from implementing
their programs sooner.

8. Review and Approval of Individual
On-Track Safety Programs by FRA:
§214.307

Section 214.307 specifies the process
for review and approval of each
railroad’s on-track safety program by
FRA. The intent of the review and
approval is to be constructive rather
than restrictive. FRA prefers that a
review of each program take place at the
railroad because an open discussion of
the program would be beneficial to all
concerned. The effective date of a
railroad’s program will not be delayed
by FRA'’s scheduling of a review, or
granting approval. The railroad will be
responsible for compliance with this
rule regardless of the status of FRA
review or approval of its program.

Likewise, a railroad may amend its
program following FRA's initial
approval without prior approval of the
amendment from FRA. Of course,
should FRA later disapprove the
amendment, the program would have to
be changed to FRA'’s satisfaction. The
railroad will still be responsible for
compliance with this rule, and subject
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to compliance monitoring and
enforcement by FRA. FRA will make
every effort, when requested, to provide
a timely review of a program or
amendment before its effective date, and
to assist in any manner possible to
enhance the on-track safety afforded to
roadway workers.

Contractors will be required to
conform to the on-track safety programs
on the railroads upon which they are
working. Contractors whose employees
are working under a railroad’s approved
on-track safety program need not submit
a separate on-track safety program to
FRA for review and approval.

Some contractors operate highly
specialized equipment on various
railroads on a regular basis. That
equipment might require special
methods to provide on-track safety for
railroad and contractor employees. Such
a special method will require a clear
and reasonable way to mesh with the
on-track safety programs of the railroads
upon which the equipment is operated.

The rule does not specifically call for
the involvement of employees or their
representatives in the program design or
review process, because the
responsibility for the program’s
compliance with this rule lies with the
employer. However, it should be noted
that this rule itself is the product of a
successful proceeding in which
management, employee representatives
and the Federal government were fully
involved from the beginning. That fact
should be an encouragement to all
concerned to realize that the success of
an on-track safety program will require
the willing cooperation of all persons
whose duties or personal safety are
affected by the program.

9. On-Track Safety Program Documents:
§214.309

Section 214.309 specifies the type of
on-track safety manual each railroad
must have. Essentially, the railroad
must have all on-track safety rules in
one place, easily accessible to roadway
workers. This provision is intended to
provide the roadway worker with a
single resource to consult for on-track
safety, to avoid fragmentation of the
rules and the ultimate dilution of their
vital message.

All on-track safety rules could be
placed together as an on-track safety
section of an already existent manual.
FRA is aware that many railroads use a
binder system for railroad manuals.
Adding a section to such a binder might
be less burdensome than creating a
separate manual, and would clearly
comply with this provision.

An employer, such as a contractor,
whose roadway workers work on

another employer’s railroad, will
usually adopt and issue the on-track
safety manual of that railroad for use by
their employees. It will be the
employer’s responsibility to provide the
manual to its employees who are
required to have it and to know that
each of its employees is knowledgeable
about its contents.

This section also sets forth the
responsibility of the employer to
provide this manual to all employees
who are responsible for the on-track
safety of others, and those who are
responsible for their own on-track safety
as lone workers. Workers who are
responsible for the protection of others
must have the manual at the work site
for easy reference. Lone workers must
also have this manual easily available to
them. FRA does not intend that the
individual must necessarily have this
manual on his or her person while
performing work, but to have it
available and readily accessible at the
work site.

FRA also does not intend that all
related operating rules, timetables or
special instructions must be reproduced
in this manual. Any related publications
or documents should be cross-
referenced in the On-Track Safety
Manual and provided to employees
whose duties require them.

Lastly, the manual must be at the
work site available for reference by all
roadway workers. Many roadway
workers will not be responsible for
providing protection for themselves or
others, but still must comply with the
rules. All employees have a
responsibility to remain at a safe
distance from the track unless they are
assured that adequate protection is
provided. Although not responsible for
providing protection for others, they
must be familiar with the rules to
determine whether adequate protection
is provided and have the rules readily
available if it is necessary to consult
them.

10. Responsibility of Employers:
§214.311

Section 214.311 addresses the
employer’s responsibility in this rule.
This section applies to all employers of
roadway workers. Employers may be
railroads, contractors to railroads, or
railroads whose employees are working
on other railroads. Although most on-
track safety programs will be
implemented by railroads rather than
contractors, both are employers and as
such each is responsible to its
employees to provide them with the
means of achieving on-track safety.

Railroads are specifically required by
§214.303 to implement their own on-

track safety programs. Section 214.311
however, places responsibility with all
employers (whether they are railroads or
contractors) to see that employees are
trained and supervised to work with the
on-track safety rules in effect at the
work site. The actual training and
supervision of contractor employees
might be undertaken by the operating
railroad, but the responsibility to see
that it is done rests with the employer.

The guarantee required in paragraph
(b) of an employee’s absolute right to
challenge on-track safety rules
compliance will be a required part of
each railroad’s on-track safety program,
as will be the process for resolution of
such challenges. On-track safety
depends upon the faithful and
intelligent discharge of duty by all
persons who protect or are protected by
it. Any roadway worker who is in doubt
concerning the on-track safety
provisions being applied at the job
location should resolve that uncertainty
immediately.

The term at the job location is not
meant to restrict who can raise an issue
or where an issue can be raised. Rather,
the challenge must address the on-track
safety procedures being applied at a
particular job location.

A fundamental principle of on-track
safety is that a roadway worker who is
not entirely certain that it is safe to be
on the track should not be there. A
discrepancy might be critical to the
safety of others, and the first roadway
worker who detects it should take the
necessary action to provide for the
safety of all.

The Advisory Committee used the
term No-Fault Right in its report to
describe the absolute right of each
employee to challenge, without censure,
punishment, harm or loss, the on-track
safety compliance expressed in
paragraph (b) of this section. A
challenge must be made in good faith in
order to fall within the purview of this
rule. A good faith challenge would
trigger the resolution process called for
in paragraph (c).

The written process to resolve
challenges found in paragraph (c) is
intended to provide a prompt and
equitable resolution of these concerns.
This is necessary in order that any
problems that arise regarding on-track
safety should be resolved and that any
possible lapses in safety be quickly
corrected.

The resolution process should include
provisions to permit determination by
all parties as to the safe, effective
application of the on-track safety rule(s)
being challenged at the lowest level
possible, and for successive levels of
review in the event of inability to
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resolve a concern at lower levels. FRA
believes it best for employers,
consulting with employees and their
representatives where applicable, to
write effective processes to accomplish
these objectives.

A railroad’s on-track safety program
will be reviewed and approved in
accordance with section 214.307(b).
FRA will consider this written process
during its review and approval of the
overall on-track safety submission. FRA
will consider whether the written
processes afford a prompt and equitable
resolution to concerns asserted in good
faith and their effectiveness in
promoting the intelligent, reasoned
application of the on-track safety
principles.

11. Responsibility of Individual
Roadway Workers: §214.313

Section 214.313 addresses the
individual responsibility of each
roadway worker. Each roadway worker
has a responsibility to comply with this
subpart which is enforceable under the
provisions of individual liability. FRA
has a statement of Enforcement Policy
set forth in Appendix A to Part 209 that
explains the way in which FRA employs
its enforcement powers. FRA’s concerns
regarding individual liability are willful
violations, which are intentional
actions, or grossly negligent behavior.
Paragraph (a) requires that each
roadway worker follow the railroad’s
on-track safety rules. Paragraph (b)
prohibits roadway workers from fouling
a track unnecessarily. It is FRA’s
opinion, as well as that of the Advisory
Committee, that roadway workers
should under no circumstances foul a
track unless it is necessary to
accomplish their duties.

A reference to the definition of
fouling a track is useful to understand
when protection is required. Fouling a
track describes the circumstance in
which a person is in danger of being
struck by a moving train. Under
paragraphs (c) and (d), each roadway
worker has the responsibility to know
that on-track safety is being provided
before actually fouling a track, and to
remain clear of the track and inform the
employer when the required level of
protection is not provided. If a roadway
worker is not sure that sufficient on-
track safety is being provided, he or she
can satisfy paragraph (c) by simply not
fouling the track.

It is a roadway worker’s responsibility
to advise the employer of exceptions
taken to the application of a railroad’s
rules, or provisions of this subpart, in
accordance with paragraph (d).
Employees must approach this
responsibility in good faith. Essentially

an employee must have honest concerns
whether the on-track safety procedures
being used provide the necessary level
of safety in accordance with the rules of
the operating railroad. Furthermore,
employees must be able to articulate
those concerns in order to invoke the
resolution process of the railroad.
Initiating an action under the resolution
process, absent a good faith concern
regarding the on-track safety procedures
being applied, would not be in
compliance with this subpart.

12. Supervision and Communication:
§214.315

Section 214.315 details supervision
and communication of on-track safety
methods prior to working. Employees
must be notified and acknowledge
understanding of the on-track safety
methods they are to use, prior to
commencing duties on or near the track.
Paragraphs (a) and (b) establish the duty
of notification by the employer and the
reciprocal duty of communicating
acknowledgment by the employee.
These sections essentially require a job
briefing to inform all concerned of on-
track safety methods at the beginning of
each work period. The acknowledgment
is an indication by the employee of
understanding, or the opportunity to
request explanation of any issues that
are not understood.

Paragraph (c) requires that an
employer designate at least one roadway
worker to provide on-track safety while
a group is working together. This
designation can either be for a specific
job or for a particular work situation.
This section is vital to the success of
any on-track safety program because the
mere presence of two or more persons
together can be distracting for all
persons involved. FRA believes that
awareness will be enhanced and
confusion limited by requiring railroads
to formally designate a responsible
person. This designation must be clearly
understood by all group members in
order to be effective. An individual,
such as a foreman, may generally be
designated to be responsible for his or
her group, but if two groups are working
together or roadway workers of different
crafts are assisting one another, it is
imperative that this formal designation
be communicated to and understood by
all affected employees.

Paragraph (d) explains the duties of
the roadway worker designated to
provide on-track safety for the work
group. Before roadway workers foul a
track, the designated person must
inform each roadway worker in the
group of the on-track safety methods to
be used at that time and location,
including all necessary details

associated with the specific form of on-
track safety that will be used.
Essentially, the designated person must
conduct an on-track safety briefing prior
to the beginning of work on or near the
track. This briefing might also fulfill the
requirements of paragraph (a) of this
section.

Before changing on-track safety
methods during a work period, the
designated roadway worker must again
inform the group of the new methods to
be used for their safety. If, for example,
roadway workers are working on a track
within working limits when the on-track
safety method changes to train approach
warning, all roadway workers fouling
the track must first be informed that
trains might approach on that track, and
that they will be warned of the
approaching train by watchmen/
lookouts. They must also know that they
can no longer depend on that track as
a place of safety when a train
approaches.

This provision also establishes
methods to be used in the face of
unforeseen circumstances. In these
emergency situations, where
notification of a change in methods
cannot be accomplished, an immediate
warning to leave the fouling space and
not return until on-track safety is
reestablished is required.

Paragraph (e) addresses the lone
worker. The lone worker must also have
a job briefing before fouling the track.
This briefing will be slightly different,
since the lone worker is not working
under direct supervision. At the
beginning of the duty period, and prior
to fouling the track, the lone worker
must communicate with a supervisor or
another designated employee to advise
of his itinerary and the means by which
he or she plans to protect himself. This
briefing should include his geographical
location, approximate period of time he
or she is expected to be in this general
locality, different locations planned for
the day, and the planned method of
protection. This paragraph assumes that
in accordance with other sections, the
lone worker is capable of determining
the proper means to achieve his or her
own on-track safety.

This paragraph also provides for
emergencies in which the channels of
communication are disabled. In those
cases, the briefing must be conducted as
soon as possible after communication is
restored. An interruption in
communication does not prevent the
lone worker from commencing work.
However, since the lone worker will not
have described his or her itinerary and
the on-track safety methods to be used
in this location to another qualified
employee, he or she must do all that is
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necessary to maintain the requisite
awareness of his surroundings.

13. On-track Safety Procedures,
Generally: §214.317

Section 214.317 refers to the
following sections 214.319 through
214.337 that prescribe several different
types of procedures that may be used to
achieve on-track safety. It requires
employers to adopt one or more of these
types of procedures whenever
employees foul a track.

The definition of fouling a track
includes a minimum distance limit of
four feet from the field, or outer, side of
the running rail nearest to the roadway
worker. A person could be outside that
distance and still be fouling the track
under this rule if the person’s expected
or potential activities or surroundings
could cause movement into the space
that would be occupied by a train, or if
components of a moving train could
extend outside the four-foot zone.

Railroad equipment is commonly 10
feet 8 inches wide. Standard track gauge
is 4 feet 8%2 inches but when adding the
nominal width of the rail, the rail
spacing can be taken as 5 feet 0 inches
for the purposes of this rule. The fouling
space would therefore be 13 feet wide
(5+4+4 feet).

One exception to the four-foot
minimum distance is found in
paragraph §214.339(c) (Roadway
maintenance machines) and is
discussed in the analysis of that section.

The report of the Advisory Committee
includes the statement that “The
provisions of restricted speed do not
solely provide protection for track
equipment, or roadway workers,
performing maintenance.” The rule does
not recognize restricted speed as a sole
means of providing on-track safety.

The Advisory Committee also found,
and FRA agrees, that although the
definitions of “restricted speed’ found
in this rule and in use throughout the
railroad industry provide adequate
separation between trains and on-track
machines in a traveling mode, a blanket
provision that would rely upon
restricted speed to protect persons
working while fouling the track would
not be effective. Individual locations at
which unusual circumstances could
result in sufficient protection for
roadway workers from trains moving at
restricted speed would be addressed by
FRA through the waiver process.

14. Working Limits, Generally: §214.319

Section 214.319 prescribes the general
requirements for the establishment of
working limits. A reference to the
definition of Working Limits is helpful
to the understanding of this section.

Working limits is an on-track safety
measure which when established
eliminates the risk of being struck by
trains. Several methods of establishing
working limits are found in this subpart.
Those methods are distinguished by the
method by which trains are authorized
to move on a track segment, the physical
characteristics of the track, and the
operating rules of the railroad.

Paragraphs (a) and (b) specifically
refer to the roadway worker who is
given control over working limits. These
requirements assure that the roadway
worker has the requisite knowledge and
training, and prevent confusion by
giving control to only one qualified
roadway worker.

Paragraph (c) addresses the procedure
when working limits are released. It
requires that all affected roadway
workers be notified before trains will
begin moving over the affected track.
They must be either away from the
track, or provided with another form of
on-track safety.

An example is a work group using a
crane to replace rail. Rails are removed
from the track, the crane is on the track,
and on-track safety is provided by the
establishment of working limits. When
the rails have been replaced, the crane
moves out of the working limits onto
another track, the roadway worker in
charge stations watchmen/lookouts to
provide train approach warning and
notifies all the roadway workers at the
work site that train approach warning is
now in effect and the working limits are
to be released. The roadway worker in
charge then releases the working limits
to the train dispatcher to permit the
movement of trains. The roadway
workers at the work site continue to
work with hand tools while on-track
safety is provided by the watchmen/
lookouts.

15. Exclusive Track Occupancy:
§214.321

Section 214.321 prescribes working
limits on controlled track as one form of
on-track safety allowed in accordance
with the provisions of this subpart.
Reference to the definitions of
Controlled Track and Exclusive Track
Occupancy are helpful to the
understanding of this section.

Controlled track is track on which
trains may not move without
authorization from a train dispatcher or
a control operator. On most railroads,
trains move on main tracks outside of
yard limits, and through interlockings,
only when specifically authorized by a
train dispatcher or control operator.
This authorization might take the form
of an indication conveyed by a fixed
signal, or a movement authority

transmitted in writing, orally, or by
digital means. Such track would
conform to the definition of controlled
track.

Some railroads extend the control of
a train dispatcher to main tracks within
yard limits. This control is exercised by
requiring the crew of every train and
engine to obtain a track warrant
specifying the limits of the territory in
which the crew may operate. The track
warrant lists all restrictions that are in
effect within the limits specified,
including any working limits
established to protect roadway workers
or train movements. The working limits
are delineated by flags as specified in
section 214.321(c)(5). Track from which
trains can be effectively withheld by
such a procedure would conform to the
definition of controlled track.

Exclusive track occupancy is the
means prescribed in this section to
establish working limits on controlled
track. The procedures associated in this
section with exclusive track occupancy
are intended to assure that unauthorized
train movements will not occur within
working limits established by exclusive
track occupancy.

This section addresses controlled
track, as it is the type of track upon
which exclusive track occupancy can be
established by the dispatcher or control
operator. By virtue of their authority to
control train movements on a segment
of controlled track, a dispatcher or
control operator can also hold trains
clear of that segment by withholding
movement authority from all trains. The
procedure depends upon
communication of precise information
between the train dispatcher or control
operator, the roadway worker in charge
of the working limits, and the crews of
affected trains. This section is intended
to prescribe that level of precision.

Paragraph (a) requires that authority
for exclusive track occupancy may only
be granted by the train dispatcher or
control operator who has control of that
track to a roadway worker who has been
trained and designated to hold such an
authority. No other person may be in
control of the same track at the same
time.

Paragraph (b) and corresponding
subparagraphs prescribe the methods for
transferring the authority for exclusive
track occupancy to the roadway worker
with the requisite level of accuracy.

Paragraphs (c) and corresponding
subparagraphs prescribe physical
markers or features that may be used to
indicate the extent of working limits
established under this paragraph with
the requisite level of precision. Flagmen
are included as a valid means of
establishing exclusive track occupancy
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because they are effective, and they
might be the only means available on
short notice or at certain locations.

16. Foul Time: § 214.323

Section 214.323 prescribes another
form of on-track safety involving the
establishment of working limits through
exclusive track occupancy. This method
of protection is called foul time and is
only authorized for use on controlled
track. The definition of foul time should
be referenced for a complete
understanding of this concept. Foul
time requires oral or written notification
by the train dispatcher or control
operator to the responsible roadway
worker that no trains will be operating
within a specific segment of track
during a specific time period. The steps
to obtain foul time are detailed in this
section. Once foul time is given, a
dispatcher or control operator may not
permit the movement of trains onto the
protected track segment until the
responsible roadway worker reports
clear.

17. Train Coordination: § 214.325

This section provides procedures for
establishing working limits using the
train itself and the exclusive authority
the train holds on a segment of track as
a method of on-track safety. This
method could be used during an
unforeseen circumstance or at any other
time the railroad deems appropriate and
authorizes its use in their respective
program.

18. Inaccessible Track: § 214.327

Section 214.327 requires that working
limits on non-controlled track be
established by rendering the track
physically inaccessible to trains and
equipment. A reference to the
definitions of non-controlled track and
inaccessible track is useful to the
understanding of this section. Trains
and equipment can operate on non-
controlled track without having first
received specific authority to do so.
Trains and equipment cannot be held
clear of non-controlled track by simply
withholding their movement authority.
The roadway worker in charge of the
working limits must therefore render
non-controlled track within working
limits physically inaccessible to trains
and equipment, other than those
operating under the authority of that
roadway worker, by using one or more
of the provisions of this section.

Typical examples of non-controlled
track to which this section would apply
include main tracks within yard limits
where trains are authorized by an
operating rule to move without further
specific authority, yard tracks, and

industrial side tracks. Paragraph (a) and
corresponding subparagraphs detail the
physical features that may be used to
block access to non-controlled track
within working limits.

Paragraph (b) provides the restrictions
under which trains and roadway
maintenance machines will be allowed
to operate within working limits. The
intent is that the roadway worker in
charge will be able to communicate with
a train while it is within the working
limits, and to control its movement to
prevent conflicts between trains,
machines and roadway workers.

The requirement that trains move at
restricted speed in working limits
unless otherwise authorized by the
roadway worker in charge is intended as
a fail-safe provision to afford the highest
level of safety in the absence of
authority for higher speed. FRA does
not contemplate, nor would it condone,
a situation in which a roadway worker
could authorize a higher speed for a
train than would be otherwise permitted
by the operating rules and instructions
of the railroad. Paragraph (c) merely
prohibits other locomotives from being
within these established working limits.

19. Train Approach Warning Provided
by Watchmen/lookouts: § 214.329

Section 214.329 establishes the
procedures for on track safety of groups
that utilize train approach warning. A
reference to the definition of train
approach warning would be useful to
the understanding of this section.
Section 214.329 specifies the
circumstances and the manner in which
roadway work groups may use this
method of on-track safety. Prescribed
here is the minimum amount of time for
roadway workers to retreat to a
previously arranged place of safety
(usually designated during job briefing),
the duties of the watchman/lookout and
the fundamental characteristics of train
approach warning communication.

This section further imposes a duty
upon the employer to provide the
watchman/lookout employee with the
requisite equipment necessary to carry
out his on-track safety duties. It is
intended that a railroad’s on-track safety
program would specify the means to be
used by watchmen/lookouts to
communicate a warning, and that they
be equipped according to that provision.

The rule does not include a provision
for train approach warning by any
means other than the use of watchmen/
lookouts. FRA is not aware of any other
means of effectively performing this
function with the requisite reliability,
and will not place requirements for an
untried system in this rule. However,
the Advisory Committee report states

that “FRA will incorporate a near-term
time-specific requirement to utilize on-
track personal warning systems for
roadway workers working alone under
any conditions not requiring positive
protection.” FRA realizes that the
technological advancements
incorporated in ATCS, PTC or PTS
might in the future provide another
method of establishing on-track safety in
compliance with this subpart. Although
such technology is not specifically
provided for in the current rule,
opportunities to employ advancements
in this area will be handled pursuant to
the waiver process. FRA will therefore
be most interested in knowing when
such systems are developed, tested, and
proven reliable.

20. Definite Train Location: §214.331

Section 214.331 describes a system of
on-track safety which provides roadway
workers with information as to the
earliest times at which trains may leave
certain stations, having been restricted
at those stations by the train dispatcher
or control operator. This form of on-
track safety is called Definite Train
Location. A reference to its definition is
helpful to distinguish it from an
informational lineup of trains, which is
addressed in §214.333.

Paragraph (a) limits the use of definite
train location for on-track safety by
Class | railroads and Commuter
railroads to track where such a system
was already in use on the effective date
of this rule.

Paragraph (b) requires that a Class |
railroad or commuter railroad using
definite train location system must
phase its use out according to a
schedule submitted to FRA with that
railroad’s on-track safety program.

Paragraph (c) establishes that definite
train location can be used on certain
subdivisions owned by railroads other
than Class | and Commuter railroads
under certain specified conditions.
These conditions include whether the
system was in use before the effective
date of this rule, or whether the
subdivision has railroad traffic density
below certain levels specified in that
section during periods when roadway
workers are normally on and about the
track. Advisory Committee members felt
that the amount and frequency of the
traffic on a particular track dictated
whether this form of on-track safety was
feasible. FRA therefore proposes to
incorporate this factor into the rule to
allow some short lines and regional
railroads to utilize this system.

Paragraph (d) and corresponding
subparagraphs (1) through (7) set forth
the requirements for a definite train
location system and the qualifications
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that a roadway worker must have before
using this system as a form of on-track
safety.

21. Informational Line-ups of Trains:
§214.333

Section 214.333 specifies conditions
for the use of informational line-ups of
trains. Some railroads have used a form
of informational line-ups to provide on-
track safety for roadway workers for
many years. Such a procedure requires
the roadway worker to have a full
understanding of the particular
procedure in use, and the physical
characteristics of the territory in which
they are working. The Advisory
Committee addressed this issue with the
following specific recommendation:

The Committee realizes that line-ups are
being used less as a form of protection in the
industry and recommends that line-up use be
further reduced, eventually discontinued and
replaced with Positive Protection as quickly
as feasible, grandfathering line-up systems
presently in use. * * *

Line-ups as used in this section differ
from lists of trains in § 214.331 in that
line-ups need not include definite
restriction as to the earliest times at
which trains may depart stations. FRA
therefore follows the Advisory
Committee recommendation by
allowing railroads presently using line-
ups to continue doing so under
conditions presently in effect, provided
that their on-track safety programs that
are reviewed and approved by FRA
contain adequate provisions for safety,
and a definite date for completion of
phase-out.

22. On-track Safety Procedures for
Roadway Work Groups: § 214.335

Section 214.335 specifies
requirements for on-track safety to be
provided for roadway work groups.
Other sections of the regulation discuss
matters affecting the group such as the
different types of on-track safety
protection available to a group and the
job briefing necessary for a group, but
this section prescribes what procedures
are required to fully comply with this
subpart. The definition of roadway work
group enables the distinction between
general methods of providing on-track
safety for groups and for individuals
working alone. Examples of roadway
work groups are a large or small track
gang, a pair of signal maintainers, a
welder and welder helper, and a survey
party.

Paragraph (a) indicates that employers
shall not require or permit roadway
work groups to foul a track unless they
have established on-track safety through
working limits, train approach warning,
or definite train location.

The reciprocal responsibility for the
roadway worker is expressed in
Paragraph (b). He of she should not foul
a track without having been informed by
the roadway worker in charge that on-
track safety is being provided.

The concept of protecting roadway
workers from the hazards of trains and
other on-track equipment on adjacent
tracks is also important in this rule. A
reference to the definition of adjacent
tracks will clarify the meaning of
paragraph (c) which details the
conditions under which train approach
warning must be used on adjacent tracks
that are not within working limits.
These are conditions in which the risk
of distraction is significant, and which
require measures to provide on-track
safety on adjacent tracks.

The principle behind the reference to
large scale maintenance or construction
is the potential for distraction, or the
possibility that a roadway worker or
roadway maintenance machine might
foul the adjacent track and be struck by
an approaching or passing train. This
issue was addressed in the report of the
Advisory Committee with the
recommendation:

Before performing any work that requires
Fouling the track or Adjacent Track(s)
Positive Protection must be obtained and
verified to be in effect by the roadway worker
assigned responsibility for the work. Large
scale track maintenance and/or renovations,
such as but not limited to, rail and tie gangs,
production in-track welding, ballast
distribution, and undercutting, must have
Positive Protection on Adjacent Tracks as
well.

FRA will consider the provisions
made for this situation when reviewing
each railroad’s on-track safety program.

The spacing of less than 25 feet
between track centers, which defines
adjacent tracks for the purpose of this
rule, represents a consensus decision of
the Advisory Committee. Several
railroads have recently extended their
lateral track spacing to 25 feet. Tracks
spaced at that distance may not cause a
hazard to employees in one track from
trains and equipment moving on the
other track. FRA believes that no
purpose would be served by requiring
these tracks to be again spaced at a
slightly greater distance. Therefore,
tracks spaced at 25 feet are not defined
as adjacent tracks, but tracks spaced at
a lesser distance will be so defined.
Tracks that converge or cross will be
considered as adjacent tracks in the
zone through which their centers are
less than 25 feet apart.

As a practical matter, FRA will apply
a rule of reason to the precision used in
measuring track centers, so that minor
alignment deviations within the limits

of the Federal Track Safety Standards
(49 CFR 213) would not themselves
place such short segments of track
within the definition of adjacent tracks.

23. On-track Safety Procedures for Lone
Workers: §214.337

Section 214.337 establishes specific
on-track safety procedures for the lone
worker. Paragraph (a) sets forth the
general requirement that restricts the
use of individual train detection to
circumstances prescribed in this section
and the corresponding on-track safety
program of the railroad.

Paragraph (b) represents the clear
consensus of the Advisory Committee
that a decision to not use individual
train detection should rest solely with
the lone worker, and may not be
reversed by any other person. On the
other hand, improper use of individual
train detection where this rule or the on-
track safety program of the railroad
prohibit it would be subject to review.
This provision was stated by the
Advisory Committee as part of its
Specific Recommendation 3, which part
reads, “All roadway workers have the
absolute right to obtain positive
protection at any time and under any
circumstances if they deem it necessary,
or to be clear of the track if adequate
protection is not provided.”

Paragraph (c) establishes a method of
on-track safety for the lone worker, in
which the roadway worker is capable of
visually detecting the approach of a
train and moving to a previously
determined location of safety at least 15
seconds before the train arrives. A
reference to the definition of individual
train detection is useful to understand
this concept.

It is important to note that the
Advisory Committee decided that the
use of individual train detection is
appropriate only in limited
circumstances. FRA has therefore
drafted this section to prescribe strictly
limited circumstances in which an
individual may foul a track outside of
working limits while definitely able to
detect the approach of a train or other
on-track equipment in ample time to
move to a place of safety. This safety
method requires the lone worker to be
in a state of heightened awareness, since
no other protection system will be in
place to prevent one from being struck
by a train or other on-track equipment.
The corresponding subparagraphs to
paragraph (c) provide detailed
requirements for the use of this form of
on-track safety.

Paragraph (f) prescribes the concept of
a written Statement of On-track safety,
prepared by the lone roadway worker.
The reasoning behind this requirement
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is to assist the roadway worker in
focusing on the nature of the task, the
risks associated with the task, and the
form of on-track safety necessary to
safely carry out assigned duties.

24. Audible Warning from Trains:
§214.339

Section 214.339 requires audible
warning from locomotives before trains
approach roadway workers. The
implementation of this requirement will
necessitate railroad rules regarding
notification to trains that roadway
workers are on or about the track. This
notification could take the form of
portable whistle posts, train movement
authorities, or highly visible clothing to
identify roadway workers and increase
their visibility. This section is not
optional for a railroad, and FRA intends
that this provision covers the same
subject matter as that of any state or
local restrictions on the sounding of
locomotive whistles.

25. Roadway Maintenance Machines:
§214.341

Section 214.341 addresses specific
issues concerning roadway maintenance
machines that need to be included in
individual railroad program
submissions. FRA decided to address
the hazards associated with these
machines separately from those
associated with trains, as the nature of
the hazard is different. Referencing the
definition of this term is a good place to
start to understand this section.
Roadway maintenance machines are
devices, the characteristics or use of
which are unique to the railroad
environment. The term includes both
on-track and off-track machines. A
roadway maintenance machine need not
have a position for the operator on the
machine nor need it have an operator at
all; it could operate automatically, or
semi-automatically.

This provision excludes hand-
powered devices in order to distinguish
between hand tools which are
essentially portable, and devices which
either are larger, move faster, or produce
more noise than hand tools. Hand-held
power tools are not included in the
definition, but because of the noise they
produce, and because of the attention
that must be paid to their safe operation
they are addressed specifically in
§214.337, On-track safety for lone
workers.

Examples of devices covered by this
section include, but are not limited to,
crawler and wheel tractors operated
near railroad tracks, track motor cars,
ballast regulators, self-propelled
tampers, hand-carried tampers with
remote power units, powered cranes of

all types, highway-rail cars and trucks
while on or near tracks, snow plows-self
propelled and pushed by locomotives,
spreader-ditcher cars, locomotive
cranes, electric welders, electric
generators, air compressors—on-track
and off-track.

Roadway maintenance machines have
a wide variety of configurations and
characteristics, and new types are being
developed regularly. Each type presents
unique hazards and necessitates unique
accident prevention measures. Despite
the wide diversity of the subject matter,
FRA attempted to provide some
guidance for the establishment of on-
track safety when using roadway
maintenance machines.

FRA believes that it is most effective
to promulgate a general requirement for
on-track safety around roadway
maintenance machines, and require that
the details be provided by railroad
management, conferring with their
employees, and industry suppliers.
Several railroads have adopted
comprehensive rules that accommodate
present and future machine types, as
well as their own operating
requirements. FRA has seen the text of
such rules, as well as witnessed their
application and believes that they can
set examples for other railroads. The
requirement for issuance of on-track
safety procedures for various types of
roadway maintenance machines may be
met by general procedures that apply to
a group of various machines,
supplemented wherever necessary by
any specific requirements associated
with particular types or models of
machines.

26. Training and Qualification, General:
§214.343

Section 214.343 requires that each
roadway worker be given on-track safety
training once every calendar year.
Adequate training is integral to any
safety program. Hazards exist along a
railroad, not all of which are obvious
through the application of common
sense without experience or training.
An employee who has not been trained
to protect against those hazards presents
a significant risk to both himself or
herself and others.

Roadway workers can be qualified to
perform various duties, based on their
training and demonstrated knowledge.
Training will vary depending on the
designation of a roadway worker.
Furthermore, roadway workers should
generally know the designations of
others in their group, so that proper on-
track safety protection arrangements can
be made. Written or electronic records
must be kept of these qualifications,

available for inspection and
photocopying by the Administrator.

The term ““‘demonstrated proficiency”
is used in this and other sections
relative to employee qualification in a
broad sense to mean that the employee
being qualified would show to the
employer sufficient understanding of
the subject that the employee can
perform the duties for which
qualification is conferred in a safe
manner. Proficiency may be
demonstrated by successful completion
of a written or oral examination, an
interactive training program using a
computer, a practical demonstration of
understanding and ability, or an
appropriate combination of these in
accordance with the requirements of
this subpart.

27. Training for All Roadway Workers:
§214.345

Section 214.345 represents the basic
level of training required of all roadway
workers who work around moving
railroad trains and on-track equipment.
All persons subject to this rule must
have this training. This basic level of
training is required in addition to any
specialized training required for
particular functions called for in
8§ 214.347 through 214.355. Any testing
required to demonstrate qualification
need not be written, because the
requirements can be fulfilled by a
practical demonstration of ability and
understanding.

28. Training and Qualification for Lone
Workers: §214.347

Section 214.347 requires a higher
degree of qualification, as the lone
worker is fully responsible for his or her
own protection.

29. Training and Qualification of
Watchmen/Lookouts: § 214.349

Section 214.349 details the standards
for qualification of a lookout, who by
definition is responsible for the
protection of others. The definition of
watchman/lookout is useful to
understand the functions of roadway
workers discussed in this section.
Watchmen/lookouts must be able to
perform the proper actions in the most
timely manner without any chance of
error in order to provide proper
protection for those who are placed in
their care.

30. Training and Qualification of
Flagmen: §214.351

Section 214.351 requires that flagmen
be qualified on the operating rules of the
railroad on which they are working.
Referencing the definition of flagman
would be useful to identify the class of
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roadway workers discussed in this
section. Generally, flagmen are already
required to be qualified on the operating
rules that apply to their work. Flagging
is an exacting procedure, and a flagman
must be ready to act properly at all
times in order to provide proper
protection for those under his care. The
distinction between flagmen and
watchmen/lookouts should be noted, in
that flagmen function to restrict or stop
the movement of trains, while
watchmen/lookouts detect the approach
of trains and provide warning thereof to
other roadway workers.

31. Training and Qualification of
Roadway Workers Who Provide On-
Track Safety for Roadway Work Groups:
§214.353

Section 214.353 details training
standards applicable to the roadway
worker who is qualified to provide on-
track safety for roadway work groups.
This roadway worker has the most
critical responsibilities under this
subpart. This individual must be able to
apply the proper on-track safety rules
and procedures in various
circumstances, to communicate with
other railroad employees regarding on-
track safety procedures, and to
supervise other roadway workers in the
performance of their on-track safety
responsibilities.

This section is unique in this subpart
in requiring a recorded examination as
part of the qualification process. This
requirement reflects the additional
responsibility of this position. The
recorded examination might be written,
or it might be, for example, a computer
file with the results of an interactive
training course.

32. Training and Qualification in On-
Track Safety for Operators of Roadway
Maintenance Machines: § 214.355

Section 214.355 requires training for
those roadway workers operating
roadway maintenance machines. As
noted earlier, there is a wide variety of
equipment requiring specific
knowledge. However, FRA determined
that establishing minimum
qualifications closely associated with
the type of machine to be operated, and
the circumstances and conditions under
which it is to be operated, was
necessary.

33. Appendix A: Penalty Schedule

The revision to Appendix A includes
a penalty schedule which establishes
civil penalty amounts that for
assessment when specific provisions of
this subpart are violated. This penalty
schedule constitutes a statement of FRA
enforcement policy.

Environmental Impact

FRA has evaluated these regulations
in accordance with its procedures for
ensuring full consideration of the
potential environmental impacts of FRA
actions, as required by the National
Environmental Policy Act (42 U.S.C.
4321 et seq.) and related directives.
These regulations meet the criteria that
establish this as a non-major action for
environmental purposes.

Regulatory Impact

Executive Order 12866 and DOT
Regulatory Policies and Procedures

This rule has been evaluated in
accordance with existing policies and
procedures. It is considered to be
significant under both Executive Order
12866 and DOT policies an procedures
(44 FR 11034; February 26, 1979). FRA
has prepared and placed in the docket
a regulatory analysis addressing the
economic impact of the rule. Document
inspection and copying facilities are
available at 1120 Vermont Avenue, 7th
Floor, Washington, D.C. Photocopies
may also be obtained by submitting a
written request to the FRA Docket Clerk
at Office of Chief Counsel, Federal
Railroad Administration, 400 Seventh
Street, S.W., Room 8201, Washington,
D.C. 20590.

Consistent with the mandate of
Executive Order 12866 for regulatory
reform, FRA conducted a Negotiated
Rulemaking which provided the basis
for the proposed and final rules. This
collaborative effort included
representatives from the railroad
industry and railroad labor, along with
an agency representative as members on
a Federal Advisory Committee. This
Advisory Committee held several
negotiation sessions throughout the past
year to reach consensus on the concepts
that this proposed rule would embody.
As envisioned by regulatory reform,
public participation was encouraged by
holding open Advisory Committee
meetings. This negotiated Rulemaking’s
success has clearly met many of the
objectives highlighted in this Executive
Order.

As part of the regulatory impact
analysis the FRA has assessed
guantitative measurements of costs and
benefits expected from the adoption of
the final rule. Over a ten year period,
the NPV of the estimated quantifiable
societal benefits is $88.1 million, and
the NPV of the estimated societal
quantified costs is $228.63 million.

The NPV of major benefits anticipated
from adopting the final rule include:

e $11.9 million from averted roadway
worker injuries; and

e $62 million from averted roadway
workers fatalities (a statistical
estimation of 32.6 lives saved).

The NPV of major costs (including
estimated paperwork burdens) over the
ten year period expected to accrue from
adopting the final rule include:

» $26 million for additional
dispatching resources;

e $47 million for watchmen/lookouts;

* $22 million for other forms of
positive protection;

« $63 million for job briefings; and

« $53 million for the various types of
roadway training.

Additionally, FRA anticipates other
qualitative benefits accruing from the
final rule which are not factored into the
guantified cost analysis that could be
significant. These non-quantified
benefits include potential worker
productivity increases, a possible
increase in the capacity or volume of
some rail lines, and an improved
employee morale.

FRA'’s quantified cost estimate
includes time allotted for daily job
briefings. Many railroads currently
conduct job briefings and others have
allotted the time for such briefings. FRA
contends that the rule will structure
time already allotted or spent in job
briefings. Although FRA considered this
2 minute briefing a cost and included it
within the quantified cost calculations,
it is conceivable that structuring the
existing job briefing time actually
imposes very little additional cost. The
job briefing requirement essentially
mandates the specific information to be
communicated during briefings that
would be held, even in the absence of
this rule.

FRA'’s regulatory impact analysis
finds the final rule to be cost justified
based on the values associated with the
safety benefits, and the additional
qualitative benefits identified. The
recommendation of the Roadway
Worker Federal Advisory Committee
that FRA adopt this rule reflects the
consensus of the rail labor and
management representatives on the
committee that the final rule is
beneficial.

Federalism Implications

This rule has been analyzed in
accordance with the principles of
Executive Order 12612 (“‘Federalism”).
As noted previously, there are potential
preemption issues resulting from a
provision of this rule, requiring audible
warning before entering work sites.
Various States and local authorities
have “whistle bans’’ preventing
railroads from sounding whistles or
ringing locomotive bells while operating
through those communities. FRA
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acknowledges an impact on scattered
States and localities throughout the
country, depending on the time of day
and the frequency with which track
maintenance occurs. However, these
measures are necessary to protect
roadway workers from possible death
and injury. Sufficient Federalism
implications have been identified to
warrant the preparation of a Federalism
Assessment and it has been placed in
the docket. Document inspection and
copying facilities are located at 1120
Vermont Avenue, 7th Floor,
Washington, D.C. Photocopies may also
be obtained by submitting written
requests to the FRA Docket Clerk at
Office of Chief Counsel, Federal
Railroad Administration, 400 Seventh
Street, S.W., Room 8201, Washington,
D.C. 20590.

Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601 et seq.) requires a review
of final rules to assess their impact on
small entities. FRA’s assessment on
small entities can be found in Appendix
B of the final rule’s Regulatory Impact
Analysis, located in the docket. After
consultation with the Office of
Advocacy, Small Business
Administration (SBA), FRA made the
determination to use the Surface
Transportation Board’s (STB)
classification of Class Il railroads as
representing small entities. This is a
revenue based classification where Class
Il railroads earn less than $40 million
per annum. Both FRA and the industry
routinely use the STB classifications for
data collection and regulation. By using
the Class Il classification, FRA is
capturing most railroads that would be
defined by the SBA as small businesses.

FRA certifies this rule is not expected
to have a significant economic impact
on a substantial number of small
entities. There are no small government
jurisdictions affected by this regulation.
Approximately 455 small entities will
be impacted. However, the actual
burden on most of these railroads is

limited because of the slower and
simpler operation of Class Il railroads.

Entities that are not subject to this
rule include railroads that do not
operate on the general system of railroad
transportation, due to FRA'’s current
exercise of its jurisdiction. 49 CFR Part
209, Appendix A. FRA's jurisdictional
approach, greatly reduces the number of
tourist, scenic, historic, and excursion
railroads that are subject to this rule and
its associated burdens. FRA estimates
that approximately 180 small entities
will be exempted from this regulation,
since they do not operate on the general
system.

In general, the requirements for this
rule can be met with minimal effort by
most small railroads. The requirements
and burdens for this rule are focused
around the performance of work on or
near tracks that are live or adjacent to
live tracks. The ability to perform track
related maintenance on track(s) that are
taken out of service is inversely related
to the railroad’s (or the line’s) volume.
Most small railroads have a traffic
volume low enough to avoid the
burdens that have higher costs.

A majority of the burdens from this
regulation occur only when roadway
risks are present. For many of the small
railroads this type of work is performed
on track that has been rendered out of
use, or during time periods where there
is no traffic flow. Therefore, a small
railroad that does not perform track
related maintenance or inspections on
tracks that are under traffic or adjacent
to tracks under traffic, will have very
little burden at all from this rule.
Essentially, these railroads perform all
or a majority of their track maintenance
when the roadway hazards are not
present.

FRA has estimated that the average
burden of this regulation per roadway
worker is $630 Net Present Value (NPV)
per year. However, forty-four percent of
the total costs of this regulation are not
likely to affect small railroads. In
addition, the affected small entities
represent less than 3 percent of the

employment in the railroad industry.
Therefore, FRA estimates that this
regulation will burden a small railroad
an average amount of $350 NPV per
roadway worker, per year, almost half
the burden estimated for the industry as
a whole.

Small Business Regulatory Enforcement
Fairness Act of 1996

Pursuant to Section 312 of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (P.L. 104-121),
FRA will issue a Small Entity
Compliance Guide to summarize the
requirements of this rule. The Guide
will be made available to all affected
small entities to assist them in
understanding the actions necessary to
comply with the rule. The Guide will in
no way alter the requirements of the
rule, but will be a tool to assist small
entities in the day-to-day application of
those requirements.

Paperwork Reduction Act

The Federal Railroad Administration
may not conduct or sponsor, and the
respondent is not required to comply
with an information collection
requirement that has been extended,
revised, or implemented on or after
October 1, 1995, unless it displays a
currently valid Office of Management
and Budget (OMB) control number. In
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d) et seq.), the information
collection requirements in 49 CFR 214,
Subpart C established in this
publication have been approved by
OMB and assigned OMB approval
number 2130-0539.

The time needed to complete and file
the information collection requirements
will vary by size of the railroads
involved and the number of accidents
experienced by each railroad. The
sections that contain the new and/or
revised information collection
requirements and the estimated average
time to fulfill each requirement are as
follows:

CFR section Respondent universe Tgsaéggggsl Averrzggglnrgg per Total aﬂgﬂfls burden
Railroad on-track safety pro- | 620 RRS ........cc....... 65—First Year ................. 2,000 hrs. Class | 69,750—First Year
grams 214.303-214.309— 1—Subsequent Years ..... 1,400 hrs. Class Il .. 250—Subsequent
214.341-214.307-214.311- 250 hrs. Class Ill Years.
214.331. 3,500 hrs. Blanket Class Il ........
3,000 hrs. Blanket Class Ill .......
Responsibility of individual road- | 20 RRS .........cccccueee. 4 Challenges year per A RIS, i 320.
way workers—214.313. railroad.
Supervision and communica- | 51,500 employees .... | 327 job briefings per year | 2 minutes each briefing ............. 561,350.
tion—Job Briefings—214.315- per employee.
214.335.
Working limits—214.319-214.325 | N/A ...ccccoiiiiiiiiieene NIA e Usual & customary procedure | N/A.

no new paperwork.
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CFR section Respondent universe Tg?égﬁggﬁ' Averégre)(}:]n;(ee per Total amﬂfls burden
Exclusive track occupancy— | 8,583 employees ...... 700,739 authorities .......... 40 seconds per authority ........... 7,786.
working limits—214.321.
Foul Time Working Limit Proce- | N/A ...cocooveviiieeciinene NIA e Usual & customary procedure | N/A.
dures—214.323. no new paperwork.
Inaccessible Track—214.327 ...... 620 RRs 50,000 occurrences ......... 10 minutes per occurrence ........ 8,333.
Train approach warning provided | 620 RRs 51,500 occurrences ......... 15 seconds per occurrence ....... 215.
by watchman/lookouts—
214.329.
On-track safety procedures for | 10,300 employees 2,142,400 statements ...... 30 seconds per statement ......... 17,853.
lone workers—214.337. per year.
Training requirements—record of | 51,500 employees .... | 51,500 records ................ 2 minutes per record ................. 1,717.
Qualification—214.343—
214.347-214.349-214.351—-
214.353-214.355.

These estimates include the time for
reviewing instructions; searching
existing data sources; gathering and
maintaining the data needed; and
completing and reviewing the collection
of information.

List of Subjects in 49 CFR Part 214

Bridges, Occupational safety and
health, Penalties, Railroad safety,
Reporting and recordkeeping
requirements.

The Final Rule

In consideration of the foregoing, FRA
amends Part 214, Title 49, Code of
Federal Regulations as follows:

PART 214—[AMENDED]

1. Revise the authority citation for
Part 214 to read as follows:

Authority: 49 U.S.C. Chs. 210-213; 49 CFR
1.49.

2. Add §214.4 to read as follows:

§214.4 Preemptive effect.

Under 49 U.S.C. 20106 (formerly
section 205 of the Federal Railroad
Safety Act of 1970 (45 U.S.C. 434)),
issuance of the regulations in this part
preempts any State law, rule, regulation,
order, or standard covering the same
subject matter, except a provision
directed at an essentially local safety
hazard that is not incompatible with
this part and that does not unreasonably
burden on interstate commerce.

3. Amend §214.7 by removing the
paragraph designations for each
definition, removing the definition for
Railroad employee or employee, and
adding new definitions in alphabetical
order to read as follows:

§214.7 Definitions.

Adjacent tracks mean two or more
tracks with track centers spaced less
than 25 feet apart.

Class I, Class Il, and Class Il have the
meaning assigned by, Title 49 Code of

Federal Regulations part 1201, General
Instructions 1-1.

Control operator means the railroad
employee in charge of a remotely
controlled switch or derail, an
interlocking, or a controlled point, or a
segment of controlled track.

Controlled track means track upon
which the railroad’s operating rules
require that all movements of trains
must be authorized by a train dispatcher
or a control operator.

Definite train location means a system
for establishing on-track safety by
providing roadway workers with
information about the earliest possible
time that approaching trains may pass
specific locations as prescribed in
§214.331 of this part.

Effective securing device when used
in relation to a manually operated
switch or derail means one which is:

(a) Vandal resistant;

(b) Tamper resistant; and

(c) Designed to be applied, secured,
uniquely tagged and removed only by
the class, craft or group of employees for
whom the protection is being provided.

Employee means an individual who is
engaged or compensated by a railroad or
by a contractor to a railroad to perform
any of the duties defined in this part.

Employer means a railroad, or a
contractor to a railroad, that directly
engages or compensates individuals to
perform any of the duties defined in this
part.

Exclusive track occupancy means a
method of establishing working limits
on controlled track in which movement
authority of trains and other equipment
is withheld by the train dispatcher or
control operator, or restricted by
flagmen, as prescribed in 8§ 214.321 of
this part.

Flagman when used in relation to
roadway worker safety means an
employee designated by the railroad to
direct or restrict the movement of trains
past a point on a track to provide on-
track safety for roadway workers, while

engaged solely in performing that
function.

Foul time is a method of establishing
working limits on controlled track in
which a roadway worker is notified by
the train dispatcher or control operator
that no trains will operate within a
specific segment of controlled track
until the roadway worker reports clear
of the track, as prescribed in §214.323
of this part.

Fouling a track means the placement
of an individual or an item of
equipment in such proximity to a track
that the individual or equipment could
be struck by a moving train or on-track
equipment, or in any case is within four
feet of the field side of the near running
rail.

Inaccessible track means a method of
establishing working limits on non-
controlled track by physically
preventing entry and movement of
trains and equipment.

Individual train detection means a
procedure by which a lone worker
acquires on-track safety by seeing
approaching trains and leaving the track
before they arrive and which may be
used only under circumstances strictly
defined in this part.

Informational line-up of trains means
information provided in a prescribed
format to a roadway worker by the train
dispatcher regarding movements of
trains authorized or expected on a
specific segment of track during a
specific period of time.

Lone worker means an individual
roadway worker who is not being
afforded on-track safety by another
roadway worker, who is not a member
of a roadway work group, and who is
not engaged in a common task with
another roadway worker.

Non-controlled track means track
upon which trains are permitted by
railroad rule or special instruction to
move without receiving authorization
from a train dispatcher or control
operator.
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On-track safety means a state of
freedom from the danger of being struck
by a moving railroad train or other
railroad equipment, provided by
operating and safety rules that govern
track occupancy by personnel, trains
and on-track equipment.

Qualified means a status attained by
an employee who has successfully
completed any required training for, has
demonstrated proficiency in, and has
been authorized by the employer to
perform the duties of a particular
position or function.

Railroad bridge worker or bridge
worker means any employee of, or
employee of a contractor of, a railroad
owning or responsible for the
construction, inspection, testing, or
maintenance of a bridge whose assigned
duties, if performed on the bridge,
include inspection, testing,
maintenance, repair, construction, or
reconstruction of the track, bridge
structural members, operating
mechanisms and water traffic control
systems, or signal, communication, or
train control systems integral to that
bridge.

Restricted speed means a speed that
will permit a train or other equipment
to stop within one-half the range of
vision of the person operating the train
or other equipment, but not exceeding
20 miles per hour, unless further
restricted by the operating rules of the
railroad.

Roadway maintenance machine
means a device powered by any means
of energy other than hand power which
is being used on or near railroad track
for maintenance, repair, construction or
inspection of track, bridges, roadway,
signal, communications, or electric
traction systems. Roadway maintenance
machines may have road or rail wheels
or may be stationary.

Roadway work group means two or
more roadway workers organized to
work together on a common task.

Roadway worker means any employee
of a railroad, or of a contractor to a
railroad, whose duties include
inspection, construction, maintenance
or repair of railroad track, bridges,
roadway, signal and communication
systems, electric traction systems,
roadway facilities or roadway
maintenance machinery on or near track
or with the potential of fouling a track,
and flagmen and watchmen/lookouts as
defined in this section.

Train approach warning means a
method of establishing on-track safety
by warning roadway workers of the
approach of trains in ample time for
them to move to or remain in a place of
safety in accordance with the
requirements of this part.

Train coordination means a method of
establishing working limits on track
upon which a train holds exclusive
authority to move whereby the crew of
that train yields that authority to a
roadway worker.

Train dispatcher means the railroad
employee assigned to control and issue
orders governing the movement of trains
on a specific segment of railroad track
in accordance with the operating rules
of the railroad that apply to that
segment of track.

Watchman/lookout means an
employee who has been annually
trained and qualified to provide
warning to roadway workers of
approaching trains or on-track
equipment. Watchmen/lookouts shall be
properly equipped to provide visual and
auditory warning such as whistle, air
horn, white disk, red flag, lantern, fusee.
A watchman/lookout’s sole duty is to
look out for approaching trains/on-track
equipment and provide at least fifteen
seconds advanced warning to
employees before arrival of trains/on-
track equipment.

Working limits means a segment of
track with definite boundaries
established in accordance with this part
upon which trains and engines may
move only as authorized by the roadway
worker having control over that defined
segment of track. Working limits may be
established through “‘exclusive track
occupancy,” “inaccessible track,” “foul
time” or ““train coordination” as defined
herein.

4. Add subpart C to read as follows:

Subpart C—Roadway Worker Protection

Sec.

214.301 Purpose and scope.

214.302 Information and collection
requirements.

214.303 Railroad on-track safety programs,
generally.

214.305 Compliance dates.

214.307 Review and approval of individual
on-track safety programs by FRA.

214.309 On-track safety program
documents.

214.311 Responsibility of employers.

214.313 Responsibility of individual
roadway workers.

214.315 Supervision and communication.

214.317 On-track safety procedures,
generally.

214.319 Working limits, generally.

214.321 Exclusive track occupancy.

214.323 Foul time.

214.325 Train coordination.

214.327 Inaccessible track.

214.329 Train approach warning provided
by watchmen/lookouts.

214.331 Definite train location.

214.333 Information line-ups of trains.

214.335 On-track safety procedures for
roadway work groups.

214.337 On-track safety procedures for lone
workers.

214.339
214.341
214.343

Audible warning from trains.

Roadway maintenance machines.

Training and qualification, general.

214.345 Training for all roadway workers.

214.347 Training and qualification for lone
workers.

214.349 Training and qualification of
watchmen/lookouts.

214.351 Training and qualification of
flagmen.

214.353 Training and qualification of
roadway workers who provide on-track
safety for roadway work groups.

214.355 Training and qualification in on-
track safety for operators of roadway
maintenance machines.

Subpart C—Roadway Worker
Protection

§214.301 Purpose and scope.

(a) The purpose of this subpart is to
prevent accidents and casualties caused
by moving railroad cars, locomotives or
roadway maintenance machines striking
roadway workers or roadway
maintenance machines.

(b) This subpart prescribes minimum
safety standards for roadway workers.
Each railroad and railroad contractor
may prescribe additional or more
stringent operating rules, safety rules,
and other special instructions that are
consistent with this subpart.

(c) This subpart prescribes safety
standards related to the movement of
roadway maintenance machines where
such movements affect the safety of
roadway workers. This subpart does not
otherwise affect movements of roadway
maintenance machines that are
conducted under the authority of a train
dispatcher, a control operator, or the
operating rules of the railroad.

§214.302 Information and collection
requirements.

(a) The information collection
requirements of this part were reviewed
by the Office of Management and
Budget pursuant to the Paperwork
Reduction Act of 1995, Public Law 104—
13, 82, 109 Stat.163 (1995) (codified as
revised at 44 U.S.C. §8 3501-3520), and
are assigned OMB control number
2130-0539. FRA may not conduct or
sponsor and a respondent is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.

(b) The information collection
requirements are found in the following
sections: §§214.303, 214.307, 214.309,
214.311, 214.313, 214.315, 214.319,
214.321, 214.323, 214.325, 214.327,
214.329, 214.331, 214.335, 214.341.

§214.303 Railroad on-track safety
programs, generally.

(a) Each railroad to which this part
applies shall adopt and implement a
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program that will afford on-track safety
to all roadway workers whose duties are
performed on that railroad. Each such
program shall provide for the levels of
protection specified in this subpart.

(b) Each on-track safety program
adopted to comply with this part shall
include procedures to be used by each
railroad for monitoring effectiveness of
and compliance with the program.

§214.305 Compliance dates.

Each program adopted by a railroad
shall comply not later than the date
specified in the following schedule:

(a) For each Class I railroad (including
National Railroad Passenger
Corporation) and each railroad
providing commuter service in a
metropolitan or suburban area, March
15, 1997.

(b) For each Class Il railroad, April 15,
1997.

(c) For each Class Il railroad,
switching and terminal railroad, and
any railroad not otherwise classified,
May 15, 1997.

(d) For each railroad commencing
operations after the pertinent date
specified in this section, the date on
which operations commence.

§214.307 Review and approval of
individual on-track safety programs by FRA.

(a) Each railroad shall notify, in
writing, the Associate Administrator for
Safety, Federal Railroad Administration,
RRS-15, 400 Seventh Street SW,
Washington, DC 20590, not less than
one month before its on-track safety
program becomes effective. The
notification shall include the effective
date of the program, the address of the
office at which the program documents
are available for review and
photocopying by representatives of the
Federal Railroad Administrator, and the
name, title, address and telephone
number of the primary person to be
contacted with regard to review of the
program. This notification procedure
shall also apply to subsequent changes
to a railroad’s on-track safety program.

(b) After receipt of the notification
from the railroad, the Federal Railroad
Administration will conduct a formal
review of the on-track safety program.
The Federal Railroad Administration
will notify the primary railroad contact
person of the results of the review, in
writing, whether the on-track safety
program or changes to the program have
been approved by the Administrator,
and if not approved, the specific points
in which the program or changes are
deficient.

(c) A railroad’s on-track safety
program will take effect by the
established compliance dates in

§214.305, without regard to the date of
review or approval by the Federal
Railroad Administration. Changes to a
railroad’s program will take effect on
dates established by each railroad
without regard to the date of review and
approval by the Federal Railroad
Administration.

§214.309 On-track safety program
documents.

Rules and operating procedures
governing track occupancy and
protection shall be maintained together
in one manual and be readily available
to all roadway workers. Each roadway
worker responsible for the on-track
safety of others, and each lone worker,
shall be provided with and shall
maintain a copy of the program
document.

§214.311 Responsibility of employers.

(a) Each employer is responsible for
the understanding and compliance by
its employees with its rules and the
requirements of this part.

(b) Each employer shall guarantee
each employee the absolute right to
challenge in good faith whether the on-
track safety procedures to be applied at
the job location comply with the rules
of the operating railroad, and to remain
clear of the track until the challenge is
resolved.

(c) Each employer shall have in place
a written procedure to achieve prompt
and equitable resolution of challenges
made in accordance with §§214.311(b)
and 214.313(d).

§214.313 Responsibility of individual
roadway workers.

(a) Each roadway worker is
responsible for following the on-track
safety rules of the railroad upon which
the roadway worker is located.

(b) A roadway worker shall not foul
a track except when necessary for the
performance of duty.

(c) Each roadway worker is
responsible to ascertain that on-track
safety is being provided before fouling
atrack.

(d) Each roadway worker may refuse
any directive to violate an on-track
safety rule, and shall inform the
employer in accordance with §214.311
whenever the roadway worker makes a
good faith determination that on-track
safety provisions to be applied at the job
location do not comply with the rules of
the operating railroad.

§214.315 Supervision and
communication.

(a) When an employer assigns duties
to a roadway worker that call for that
employee to foul a track, the employer
shall provide the employee with a job

briefing that includes information on
the means by which on-track safety is to
be provided, and instruction on the on-
track safety procedures to be followed.

(b) A job briefing for on-track safety
shall be deemed complete only after the
roadway worker has acknowledged
understanding of the on-track safety
procedures and instructions presented.

(c) Every roadway work group whose
duties require fouling a track shall have
one roadway worker designated by the
employer to provide on-track safety for
all members of the group. The
designated person shall be qualified
under the rules of the railroad that
conducts train operations on those
tracks to provide the protection
necessary for on-track safety of each
individual in the group. The responsible
person may be designated generally, or
specifically for a particular work
situation.

(d) Before any member of a roadway
work group fouls a track, the designated
person providing on-track safety for the
group under paragraph (c) of this
section shall inform each roadway
worker of the on- track safety
procedures to be used and followed
during the performance of the work at
that time and location. Each roadway
worker shall again be so informed at any
time the on-track safety procedures
change during the work period. Such
information shall be given to all
roadway workers affected before the
change is effective, except in cases of
emergency. Any roadway workers who,
because of an emergency, cannot be
notified in advance shall be
immediately warned to leave the fouling
space and shall not return to the fouling
space until on-track safety is re-
established.

(e) Each lone worker shall
communicate at the beginning of each
duty period with a supervisor or another
designated employee to receive a job
briefing and to advise of his or her
planned itinerary and the procedures
that he or she intends to use for on-track
safety. When communication channels
are disabled, the job briefing shall be
conducted as soon as possible after the
beginning of the work period when
communications are restored.

§214.317 On-track safety procedures,
generally.

Each employer subject to the
provisions of this part shall provide on-
track safety for roadway workers by
adopting a program that contains
specific rules for protecting roadway
workers that comply with the provisions
of 8§214.319 through 214.337 of this
part.
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§214.319 Working limits, generally.

Working limits established on
controlled track shall conform to the
provisions of § 214.321 Exclusive track
occupancy, or §214.323 Foul time, or
§214. 325 Train coordination. Working
limits established on non-controlled
track shall conform to the provision of
§214.327 Inaccessible track. Working
limits established under any procedure
shall, in addition, conform to the
following provisions:

(a) Only a roadway worker who is
gualified in accordance with § 214.353
of this part shall establish or have
control over working limits for the
purpose of establishing on-track safety.

(b) Only one roadway worker shall
have control over working limits on any
one segment of track.

(c) All affected roadway workers shall
be notified before working limits are
released for the operation of trains.
Working limits shall not be released
until all affected roadway workers have
either left the track or have been
afforded on-track safety through train
approach warning in accordance with
§214.329 of this subpart.

§214.321 Exclusive track occupancy.

Working limits established on
controlled track through the use of
exclusive track occupancy procedures
shall comply with the following
requirements:

(a) The track within working limits
shall be placed under the control of one
roadway worker by either:

(1) Authority issued to the roadway
worker in charge by the train dispatcher
or control operator who controls train
movements on that track,

(2) Flagmen stationed at each entrance
to the track within working limits and
instructed by the roadway worker in
charge to permit the movement of trains
and equipment into the working limits
only as permitted by the roadway
worker in charge, or

(3) The roadway worker in charge
causing fixed signals at each entrance to
the working limits to display an aspect
indicating *‘Stop.”

(b) An authority for exclusive track
occupancy given to the roadway worker
in charge of the working limits shall be
transmitted on a written or printed
document directly, by relay through a
designated employee, in a data
transmission, or by oral communication,
to the roadway worker by the train
dispatcher or control operator in charge
of the track.

(1) Where authority for exclusive
track occupancy is transmitted orally,
the authority shall be written as
received by the roadway worker in

charge and repeated to the issuing
employee for verification.

(2) The roadway worker in charge of
the working limits shall maintain
possession of the written or printed
authority for exclusive track occupancy
while the authority for the working
limits is in effect.

(3) The train dispatcher or control
operator in charge of the track shall
make a written or electronic record of
all authorities issued to establish
exclusive track occupancy.

(c) The extent of working limits
established through exclusive track
occupancy shall be defined by one of
the following physical features clearly
identifiable to a locomotive engineer or
other person operating a train or
railroad equipment:

(1) A flagman with instructions and
capability to hold all trains and
equipment clear of the working limits;

(2) A fixed signal that displays an
aspect indicating ““Stop”’;

(3) A station shown in the time-table,
and identified by name with a sign,
beyond which train movement is
prohibited by train movement authority
or the provisions of a direct train control
system.

(4) A clearly identifiable milepost sign
beyond which train movement is
prohibited by train movement authority
or the provisions of a direct train control
system; or

(5) A clearly identifiable physical
location prescribed by the operating
rules of the railroad that trains may not
pass without proper authority.

(d) Movements of trains and roadway
maintenance machines within working
limits established through exclusive
track occupancy shall be made only
under the direction of the roadway
worker having control over the working
limits. Such movements shall be
restricted speed unless a higher speed
has been specifically authorized by the
roadway worker in charge of the
working limits.

§214.323 Foul time.

Working limits established on
controlled track through the use of foul
time procedures shall comply with the
following requirements:

(a) Foul time may be given orally or
in writing by the train dispatcher or
control operator only after that
employee has withheld the authority of
all trains to move into or within the
working limits during the foul time
period.

(b) Each roadway worker to whom
foul time is transmitted orally shall
repeat the track number, track limits
and time limits of the foul time to the

issuing employee for verification before
the foul time becomes effective.

(c) The train dispatcher or control
operator shall not permit the movement
of trains or other on-track equipment
onto the working limits protected by
foul time until the roadway worker who
obtained the foul time has reported clear
of the track.

§214.325 Train coordination.

Working limits established by a
roadway worker through the use of train
coordination shall comply with the
following requirements:

(a) Working limits established by train
coordination shall be within the
segments of track or tracks upon which
only one train holds exclusive authority
to move.

(b) The roadway worker who
establishes working limits by train
coordination shall communicate with a
member of the crew of the train holding
the exclusive authority to move, and
shall determine that:

(1) The train is visible to the roadway
worker who is establishing the working
limits,

(2) The train is stopped,

(3) Further movements of the train
will be made only as permitted by the
roadway worker in charge of the
working limits while the working limits
remain in effect, and

(4) The crew of the train will not give
up its exclusive authority to move until
the working limits have been released to
the train crew by the roadway worker in
charge of the working limits.

§214.327 Inaccessible track.

(a) Working limits on non-controlled
track shall be established by rendering
the track within working limits
physically inaccessible to trains at each
possible point of entry by one of the
following features:

(1) A flagman with instructions and
capability to hold all trains and
equipment clear of the working limits;

(2) A switch or derail aligned to
prevent access to the working limits and
secured with an effective securing
device by the roadway worker in charge
of the working limits;

(3) A discontinuity in the rail that
precludes passage of trains or engines
into the working limits;

(4) Working limits on controlled track
that connects directly with the
inaccessible track, established by the
roadway worker in charge of the
working limits on the inaccessible track;
or

(5) A remotely controlled switch
aligned to prevent access to the working
limits and secured by the control
operator of such remotely controlled
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switch by application of a locking or
blocking device to the control of that
switch, when:

(i) The control operator has secured
the remotely controlled switch by
applying a locking or blocking device to
the control of the switch, and

(i) The control operator has notified
the roadway worker who has
established the working limits that the
requested protection has been provided,
and

(iii) The control operator is not
permitted to remove the locking or
blocking device from the control of the
switch until receiving permission to do
so from the roadway worker who
established the working limits.

(b) Trains and roadway maintenance
machines within working limits
established by means of inaccessible
track shall move only under the
direction of the roadway worker in
charge of the working limits, and shall
move at restricted speed.

(c) No operable locomotives or other
items of on-track equipment, except
those present or moving under the
direction of the roadway worker in
charge of the working limits, shall be
located within working limits
established by means of inaccessible
track.

§214.329 Train approach warning
provided by watchmen/lookouts.

Roadway workers in a roadway work
group who foul any track outside of
working limits shall be given warning of
approaching trains by one or more
watchmen/lookouts in accordance with
the following provisions:

(a) Train approach warning shall be
given in sufficient time to enable each
roadway worker to move to and occupy
a previously arranged place of safety not
less than 15 seconds before a train
moving at the maximum speed
authorized on that track can pass the
location of the roadway worker.

(b) Watchmen/lookouts assigned to
provide train approach warning shall
devote full attention to detecting the
approach of trains and communicating a
warning thereof, and shall not be
assigned any other duties while
functioning as watchmen/lookouts.

(c) The means used by a watchman/
lookout to communicate a train
approach warning shall be distinctive
and shall clearly signify to all recipients
of the warning that a train or other on-
track equipment is approaching.

(d) Every roadway worker who
depends upon train approach warning
for on-track safety shall maintain a
position that will enable him or her to
receive a train approach warning
communicated by a watchman/lookout

at any time while on-track safety is
provided by train approach warning.

(e) Watchmen/lookouts shall
communicate train approach warnings
by a means that does not require a
warned employee to be looking in any
particular direction at the time of the
warning, and that can be detected by the
warned employee regardless of noise or
distraction of work.

(f) Every roadway worker who is
assigned the duties of a watchman/
lookout shall first be trained, qualified
and designated in writing by the
employer to do so in accordance with
the provisions of §214.349.

(9) Every watchman/lookout shall be
provided by the employer with the
equipment necessary for compliance
with the on-track safety duties which
the watchman/lookout will perform.

§214.331 Definite train location.

A roadway worker may establish on-
track safety by using definite train
location only where permitted by and in
accordance with the following
provisions:

(a) A Class | railroad or a commuter
railroad may only use definite train
location to establish on-track safety at
points where such procedures were in
use on January 15, 1997.

(b) Each Class | or commuter railroad
shall include in its on-track safety
program for approval by FRA in
accordance with § 214.307 of this part a
schedule for phase-out of the use of
definite train location to establish on-
track safety.

(c) A railroad other than a Class | or
commuter railroad may use definite
train location to establish on-track safety
on subdivisions only where:

(1) Such procedures were in use on
January 15, 1997, or

(2) The number of trains operated on
the subdivision does not exceed:

(i) Three during any nine-hour period
in which roadway workers are on duty,
and

(ii) Four during any twelve-hour
period in which roadway workers are on
duty.

(d) Definite train location shall only
be used to establish on-track safety
according to the following provisions:

(1) Definite train location information
shall be issued only by the one train
dispatcher who is designated to
authorize train movements over the
track for which the information is
provided.

(2) A definite train location list shall
indicate all trains to be operated on the
track for which the list is provided,
during the time for which the list is
effective.

(3) Trains not shown on the definite
train location list shall not be operated

on the track for which the list is
provided, during the time for which the
list is effective, until each roadway
worker to whom the list has been issued
has been notified of the train movement,
has acknowledged the notification to the
train dispatcher, and has canceled the
list. A list thus canceled shall then be
invalid for on-track safety.

(4) Definite train location shall not be
used to establish on-track safety within
the limits of a manual interlocking, or
on track over which train movements
are governed by a Traffic Control
System or by a Manual Block System.

(5) Roadway workers using definite
train location for on-track safety shall
not foul a track within ten minutes
before the earliest time that a train is
due to depart the last station at which
time is shown in approach to the
roadway worker’s location nor until that
train has passed the location of the
roadway worker.

(6) A railroad shall not permit a train
to depart a location designated in a
definite train location list before the
time shown therein.

(7) Each roadway worker who uses
definite train location to establish on-
track safety must be qualified on the
relevant physical characteristics of the
territory for which the train location
information is provided.

§214.333 Informational line-ups of trains.

(a) A railroad is permitted to include
informational line-ups of trains in its
on-track safety program for use only on
subdivisions of that railroad upon
which such procedure was in effect on
March 14, 1996.

(b) Each procedure for the use of
informational line-ups of trains found in
an on-track safety program shall include
all provisions necessary to protect
roadway workers using the procedure
against being struck by trains or other
on-track equipment.

(c) Each on-track safety program that
provides for the use of informational
line-ups shall include a schedule for
discontinuance of the procedure by a
definite date.

§214.335 On-track safety procedures for
roadway work groups.

(a) No employer subject to the
provisions of this part shall require or
permit a roadway worker who is a
member of a roadway work group to
foul a track unless on-track safety is
provided by either working limits, train
approach warning, or definite train
location in accordance with the
applicable provisions of §§214.319,
214.321, 213.323, 214.325, 214.327,
214.329 and 214.331 of this part.

(b) No roadway worker who is a
member of a roadway work group shall
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foul a track without having been
informed by the roadway worker
responsible for the on-track safety of the
roadway work group that on-track safety
is provided.

(c) Roadway work groups engaged in
large-scale maintenance or construction
shall be provided with train approach
warning in accordance with §214.327
for movements on adjacent tracks that
are not included within working limits.

§214.337 On-track safety procedures for
lone workers.

(a) A lone worker who fouls a track
while performing routine inspection or
minor correction may use individual
train detection to establish on-track
safety only where permitted by this
section and the on-track safety program
of the railroad.

(b) A lone worker retains an absolute
right to use on-track safety procedures
other than individual train detection if
he or she deems it necessary, and to
occupy a place of safety until such other
form of on-track safety can be
established.

(c) Individual train detection may be
used to establish on-track safety only:

(1) By a lone worker who has been
trained, qualified, and designated to do
so by the employer in accordance with
§214.347 of this subpart;

(2) While performing routine
inspection and minor correction work;
(3) On track outside the limits of a
manual interlocking, a controlled point,
or a remotely controlled hump yard

facility;

(4) Where the lone worker is able to
visually detect the approach of a train
moving at the maximum speed
authorized on that track, and move to a
previously determined place of safety,
not less than 15 seconds before the train
would arrive at the location of the lone
worker;

(5) Where no power-operated tools or
roadway maintenance machines are in
use within the hearing of the lone
worker; and

(6) Where the ability of the lone
worker to hear and see approaching
trains and other on-track equipment is
not impaired by background noise,
lights, precipitation, fog, passing trains,
or any other physical conditions.

(d) The place of safety to be occupied
by a lone worker upon the approach of
a train may not be on a track, unless
working limits are established on that
track.

(e) A lone worker using individual
train detection for on-track safety while
fouling a track may not occupy a
position or engage in any activity that
would interfere with that worker’s
ability to maintain a vigilant lookout for,

and detect the approach of, a train
moving in either direction as prescribed
in this section.

(f) A lone worker who uses individual
train detection to establish on-track
safety shall first complete a written
Statement of On-track Safety. The
Statement shall designate the limits of
the track for which it is prepared and
the date and time for which it is valid.
The statement shall show the maximum
authorized speed of trains within the
limits for which it is prepared, and the
sight distance that provides the required
warning of approaching trains. The lone
worker using individual train detection
to establish on-track safety shall
produce the Statement of On-track
Safety when requested by a
representative of the Federal Railroad
Administrator.

§214.339 Audible warning from trains.
Each railroad shall require that the
locomotive whistle be sounded, and the

locomotive bell be rung, by trains
approaching roadway workers on or
about the track. Such audible warning
shall not substitute for on-track safety
procedures prescribed in this part.

§214.341 Roadway maintenance
machines.

(a) Each employer shall include in its
on-track safety program specific
provisions for the safety of roadway
workers who operate or work near
roadway maintenance machines. Those
provisions shall address:

(1) Training and qualification of
operators of roadway maintenance
machines.

(2) Establishment and issuance of
safety procedures both for general
application and for specific types of
machines.

(3) Communication between machine
operators and roadway workers assigned
to work near or on roadway
maintenance machines.

(4) Spacing between machines to
prevent collisions.

(5) Space between machines and
roadway workers to prevent personal
injury.

(6) Maximum working and travel
speeds for machines dependent upon
weather, visibility, and stopping
capabilities.

(b) Instructions for the safe operation
of each roadway machine shall be
provided and maintained with each
machine large enough to carry the
instruction document.

(1) No roadway worker shall operate
a roadway maintenance machine
without having been trained in
accordance with § 214.355.

(2) No roadway worker shall operate
a roadway maintenance machine

without having complete knowledge of
the safety instructions applicable to that
machine.

(3) No employer shall assign roadway
workers to work near roadway machines
unless the roadway worker has been
informed of the safety procedures
applicable to persons working near the
roadway machines and has
acknowledged full understanding.

(c) Components of roadway
maintenance machines shall be kept
clear of trains passing on adjacent
tracks. Where operating conditions
permit roadway maintenance machines
to be less than four feet from the rail of
an adjacent track, the on-track safety
program of the railroad shall include the
procedural instructions necessary to
provide adequate clearance between the
machine and passing trains.

§214.343 Training and qualification,
general.

(a) No employer shall assign an
employee to perform the duties of a
roadway worker, and no employee shall
accept such assignment, unless that
employee has received training in the
on-track safety procedures associated
with the assignment to be performed,
and that employee has demonstrated the
ability to fulfill the responsibilities for
on-track safety that are required of an
individual roadway worker performing
that assignment.

(b) Each employer shall provide to all
roadway workers in its employ initial or
recurrent training once every calendar
year on the on-track safety rules and
procedures that they are required to
follow.

(c) Railroad employees other than
roadway workers, who are associated
with on-track safety procedures, and
whose primary duties are concerned
with the movement and protection of
trains, shall be trained to perform their
functions related to on-track safety
through the training and qualification
procedures prescribed by the operating
railroad for the primary position of the
employee, including maintenance of
records and frequency of training.

(d) Each employer of roadway
workers shall maintain written or
electronic records of each roadway
worker qualification in effect. Each
record shall include the name of the
employee, the type of qualification
made, and the most recent date of
qualification. These records shall be
kept available for inspection and
photocopying by the Federal Railroad
Administrator during regular business
hours.



Federal Register / Vol. 61,

No. 242 / Monday, December 16, 1996 / Rules and Regulations

65981

§214.345 Training for all roadway workers.

The training of all roadway workers
shall include, as a minimum, the
following:

(a) Recognition of railroad tracks and
understanding of the space around them
within which on-track safety is
required.

(b) The functions and responsibilities
of various persons involved with on-
track safety procedures.

(c) Proper compliance with on-track
safety instructions given by persons
performing or responsible for on-track
safety functions.

(d) Signals given by watchmen/
lookouts, and the proper procedures
upon receiving a train approach
warning from a lookout.

(e) The hazards associated with
working on or near railroad tracks,
including review of on-track safety rules
and procedures.

§214.347 Training and qualification for
lone workers.

Each lone worker shall be trained and
qualified by the employer to establish
on-track safety in accordance with the
requirements of this section, and must
be authorized to do so by the railroad
that conducts train operations on those
tracks.

(a) The training and qualification for
lone workers shall include, as a
minimum, consideration of the
following factors:

(1) Detection of approaching trains
and prompt movement to a place of
safety upon their approach.

(2) Determination of the distance
along the track at which trains must be
visible in order to provide the
prescribed warning time.

(3) Rules and procedures prescribed
by the railroad for individual train
detection, establishment of working
limits, and definite train location.

(4) On-track safety procedures to be
used in the territory on which the

employee is to be qualified and
permitted to work alone.

(b) Initial and periodic qualification of
a lone worker shall be evidenced by
demonstrated proficiency.

§214.349 Training and qualification of
watchmen/lookouts.

(a) The training and qualification for
roadway workers assigned the duties of
watchmen/lookouts shall include, as a
minimum, consideration of the
following factors:

(1) Detection and recognition of
approaching trains.

(2) Effective warning of roadway
workers of the approach of trains.

(3) Determination of the distance
along the track at which trains must be
visible in order to provide the
prescribed warning time.

(4) Rules and procedures of the
railroad to be used for train approach
warning.

(b) Initial and periodic qualification of
a watchman/lookout shall be evidenced
by demonstrated proficiency.

§214.351 Training and qualification of
flagmen.

(a) The training and qualification for
roadway workers assigned the duties of
flagmen shall include, as a minimum,
the content and application of the
operating rules of the railroad pertaining
to giving proper stop signals to trains
and holding trains clear of working
limits.

(b) Initial and periodic qualification of
a flagman shall be evidenced by
demonstrated proficiency.

§214.353 Training and qualification of
roadway workers who provide on-track
safety for roadway work groups.

(a) The training and qualification of
roadway workers who provide for the
on-track safety of groups of roadway
workers through establishment of
working limits or the assignment and

supervision of watchmen/lookouts or
flagmen shall include, as a minimum:

(1) All the on-track safety training and
qualification required of the roadway
workers to be supervised and protected.

(2) The content and application of the
operating rules of the railroad pertaining
to the establishment of working limits.

(3) The content and application of the
rules of the railroad pertaining to the
establishment or train approach
warning.

(4) The relevant physical
characteristics of the territory of the
railroad upon which the roadway
worker is qualified.

(b) Initial and periodic qualification of
a roadway worker to provide on track
safety for groups shall be evidenced by
a recorded examination.

§214.355 Training and qualification in on-
track safety for operators of roadway
maintenance machines.

(a) The training and qualification of
roadway workers who operate roadway
maintenance machines shall include, as
a minimum:

(1) Procedures to prevent a person
from being struck by the machine when
the machine is in motion or operation.

(2) Procedures to prevent any part of
the machine from being struck by a train
or other equipment on another track.

(3) Procedures to provide for stopping
the machine short of other machines or
obstructions on the track.

(4) Methods to determine safe
operating procedures for each machine
that the operator is expected to operate.

(b) Initial and periodic qualification of
a roadway worker to operate roadway
maintenance machines shall be
evidenced by demonstrated proficiency.

Appendix A to Part 214 [Amended]

5. Amend Appendix A to Part 214 by
adding the provisions of this subpart C
into the table as set forth below.

APPENDIX A TO PART 214—SCHEDULE OF CIVIL PENALTIES

Section Violation Wilful
* * * * * * *
Subpart C— Roadway Worker Protection Rule

214.303 Railroad on-track safety programs, generally:

(a) Failure of a railroad to implement an On-track Safety Program .........cccccoeiiiiiieiiienee e 10,000 20,000

(b) On-track Safety Program of a railroad includes no internal monitoring procedure .............ccoccvvcvevveeieenneennn. 5,000 10,000
214.305 Compliance Dates:

Failure of a railroad to comply by the specified dates ..o 5,000 10,000
214.307 Review and approval of individual on-track safety programs by FRA:

(a)()) Failure to notify FRA of adoption of On-track Safety Program ..........ccccccceeiiiireiiieeesciee e ssnee e sieee e 1,000 5,000

(i) Failure to designate primary person to contact for Program rEVIEW ...........ccccceiueiiiiiiieiiiiieeeiieeeeieee e sieee e 1,000 2,000
214.309 On-track safety program documents:

(1) On-track Safety Manual not provided to prescribed employees 2,000 5,000

(2) On-track Safety Program documents issued in fragments ..........occuiiiiiiiiiiiiie e 2,000 5,000
214.311 Responsibility of employers:

(b) Roadway worker required by employer to foul a track during an unresolved challenge ............ccccccovinninne 5,000 10,000

(c) Roadway workers not provided with written procedure to resolve challenges of on-track safety procedures 5,000 10,000
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APPENDIX A TO PART 214—ScCHEDULE OF CIVIL PENALTIES—Continued

Section Violation Wilful

214.313 Responsibility of individual roadway workers:

(b) Roadway worker fouling a track when not necessary in the performance of duty ........ccccccccvvenns 1,000
(c) Roadway worker fouling a track without ascertaining that provision is made for on-track safety ...... 1,500
(d) Roadway worker failing to notify employer of determination of improper on-track safety provisions .............. 3,000
214.315 Supervision and communication:
(a) Failure of employer to provide Job Driefing ......cocooiiiiiiii 2,000 10,000
[(o) I a1t T g o L= (=R To] oI o T T=] 1oV TR TSP PO PP PR PURPPPIN 2,000 5,000
(c)(i) Failure to designate roadway worker in charge of roadway work group ...........cccceeeunes 2,000 5,000
(c)(ii) Designation of more than one roadway worker in charge of one roadway work group 1,000 2,000
(c)(iii) Designation of non-qualified roadway worker in charge of roadway Work group .........cccccceeeiiieeiniieniniieenn. 3,000 6,000
(d)(i) Failure to notify roadway workers of on-track safety procedures in effect ...........ccccooeiiiiiiiiiiniici, 3,000 6,000
(d)(ii) Incorrect information provided to roadway workers regarding on-track safety procedures in effect ........... 3,000 6,000
(d)(iii) Failure to notify roadway workers of change in on-track safety procedures .............ccocevviiniiiiiennens 3,000 6,000
(e)(i) Failure of lone worker to communicate with designated employee for daily job briefing e e 1,500
(e)(ii) Failure of employer to provide means for lone worker to receive daily job briefing .........cccccovvviviieniinnenn. 3,000 6,000
214.317 On-track safety procedures, generally:
On-track safety rules conflict With thiS Pt ..........oouiiiiiiii et 5,000 10,000
214.319 Working limits, generally:
(@) Non-qualified roadway worker in charge of working limits ...........ccceiiii i 5,000 10,000
(b) More than one roadway worker in charge of working limits on the same track segment . 2,000 5,000
(c)(1) Working limits released without notifying all affected roadway workers ............ccccceeuee 5,000 10,000

(c)(2) Working limits released before all affected roadway workers are otherwise protected ...........ccccoeeveerinnenn. 5,000 10,000
214.321 Exclusive track occupancy:

(b) Improper transmission of authority for exclusive track OCCUPANCY .........cccoviiiiiiiiiiiiciiciiec e 5,000
(b)(1) Failure to repeat authority for exclusive track occupancy to issuing employee ... 1,500
(b)(2) Failure to retain possession of written authority for exclusive track occupancy ... 1,000
(b)(3) Failure to record authority for exclusive track occupancy When iSSUEd ..........ccccceeeviieeeviieessiee e 2,000
(c) Limits of exclusive track occupancy not identified by proper physical features ..........ccccoocvviiiiiiniennnieene 4,000
(d)(1) Movement authorized into limits of exclusive track occupancy without authority of roadway worker in
[0 T = T T O T T P T ST TP PP PP U RSP PP URTPPPOPPON 5,000 10,000
(d)(2) Movement authorized within limits of exclusive track occupancy without authority of roadway worker in
(o 1 F=T o =P TSP P P TR OPRPPPPIN 5,000 10,000
(d)(3) Movement within limits of exclusive track occupancy exceeding restricted speed without authority of
rOAAWAY WOTKET IN CRAIGE ....iiiiiiiie ettt e et e e st e e e s st e e e asbe e e e sbeeeensbeeesnsaeeesseaeeensaeeeentneeennes 5,000 10,000
214.323 Foul time:
(a) Foul time authority overlapping movement authority of train or equipment .... 5,000 10,000
(b) Failure to repeat foul time authority t0 iSSUING EMPIOYEE ......cccuiiiiiiiiieiie et ees abeesbeesbeesaneas 1,500
214.325 Train coordination:
(a) Train coordination limits established where more than one train is authorized to operate ...........ccccccceveineenn. 1,500 4,000
(b)(1) Train coordination established with train not visible to roadway worker at the time ..... 1,500
(b)(2) Train coordination established with moving train ...........ccccooviiiiieiniie e 1,500
(b)(3) Coordinated train moving without authority of roadway worker in charge ............... 5,000
(b)(4) Coordinated train releasing movement authority while working limits are in effect ............cccocoeiiiiniinen. 3,000 6,000
214.327 Inaccessible track:
(@) Improper control of entry t0 INACCESSIDIE TFACK .........coiiiiiiiiiiiiii e e 3,000 6,000
(@)(5) Remotely controlled switch not properly secured by CONtrol OPErator ..........ccccoecieiieiiiciiiiiieseeee e 3,000 6,000
(b) Train or equipment moving within inaccessible track limits without permission of roadway worker in charge 3,000 6,000
(c) Unauthorized train or equipment located within inaccessible track liMitS .........cccccocieiiiie v 2,000 5,000
214.329 Train approach warning provided by watchmen/lookouts:
(a) Failure to give timely warning of approaching traiN ...........cooeiiioiiiiiee e aes abeesbeesbeesieeas 5,000
(b)(1) Failure of watchman/lookout to give full attention to detecting approach of train ... e e 3,000
(b)(2) Assignment of other duties to watchman/IoOKOUL ............ccccueieiiiiieiiiiieeiiiie e 3,000 5,000
(c) Failure to provide proper warning signal deviCes ..........cccccvvieeeriieennne 2,000 5,000
(d) Failure to maintain position to receive train approach warning SigNal ...........ccoceiiiiiii s eeeriee e 2,000
(e) Failure to communicate proper warning Signal ..........cccceeeeeeriieeeniieennne 1,500 3,000
(1) Assignment of non-qualified person as watchman/lookout ................ 3,000 5,000
(f)(2) Non-qualified person accepting assignment as watchman/lookout ... e e 1,500
(g) Failure to properly equip a watchman/looKOUL ...............ooiiiiiiiiiiiii e 2,000 4,000
214.331 Definite train location:
(a) Definite train location established where prohibited ............cccoeiiiii i 3,000 5,000
(b) Failure to phase out definite train location by required date .... 3,000 5,000
(d)(1) Train location information issued by unauthorized person .. 2,000 5,000
(d)(2) Failure to include all trains operated on train location list ...........ccccccceevineenn. 3,000 5,000
(d)(5) Failure to clear a by ten minutes at the last station at which time is shown . e e 2,000
(d)(6) Train passing station before time shown in train [0cation liSt ............ccooiiiiiiiiiii e 3,000 5,000
(d)(7) Non-qualified person using definite train location to establish on- track safety .........ccccocociiiiiiiiiiiiinieen. 2,000 3,000
214.333 Informational line-ups of trains:
(a) Informational line-ups of trains used for on-track safety where prohibited ............ccccoviiiiiiii 3,000 5,000
(b) Informational line-up procedures inadequate to protect roadway WOrKErS .........cccovevieiiiiiiiiiicniieenec e 5,000 10,000
(c) Failure to discontinue informational line-ups by required date ............cccceiiiiiiiiiiiiiee e 5,000 10,000

214.335 On-track safety procedures for roadway work groups :
(a) Failure to provide on-track safety for a member of a roadway WOrk gQroup ........cccocceeeriieeeriieeesneeeesieeeeneeeens 3,000 5,000
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APPENDIX A TO PART 214—ScCHEDULE OF CIVIL PENALTIES—Continued

Section Violation Wilful
(b) Member of roadway work group fouling a track without authority of employee in charge .........ccccccviiiiiiiis vveevieeieeen, 2,000
(c) Failure to provide train approach warning or working limits on adjacent track where required ...................... 3,000 5,000
214.337 On-track safety procedures for lone workers:
(b) Failure by employer to permit individual discretion in use of individual train detection .............cccoceeninnnenn. 5,000 10,000
(c)(1) Individual train detection used by non-qualified employee ...........ccccceiiiiiiiiiiennens 2,000 4,000
(c)(2) Use of individual train detection while engaged in heavy or distracting work ..... 2,000
(c)(3) Use of individual train detection in controlled point or manual interlocking ..... 2,000
(c)(4) Use of individual train detection with insufficient visibility .............c.cccccoeeeis 2,000
(c)(5) Use of individual train detection with interfering noise ....... 2,000
(c)(6) Use of individual train detection while a train is passing ............. 3,000
(d) Failure to maintain access to place of safety clear of live tracks .... 2,000
(e) Lone worker unable to maintain vigilant lookout .............c.ccccceevenee. 2,000
(f)(1) Failure to prepare written statement of on-track safety ... 1,500
(f)(2) Incomplete written statement of on-track safety ............cc.ccccee. 1,000
(f)(3) Failure to produce written statement of on-track safety t0 FRA .......cccooiiiiiiiiiiiee e 1,500
214.339 Audible warning from trains:
(a) Failure to require audible warning from frAINS ..........cooiiiiiiiie e 2,000 4,000
(b) Failure of train to give audible warning Where reqUIred .............cocviiiieiiiiiie i e 1,000 3,000
214.341 Roadway maintenance machines:
(a) Failure of on-track safety program to include provisions for safety near roadway maintenance machines .... 3,000 5,000
(b) Failure to provide Operating INSITUCHIONS ..........iiitiiiiiiiie ittt e e e bt esbr e e b e seneenees 2,000 4,000
(b)(1) Assignment of non-qualified employee to operate machine .. 2,000 5,000
(b)(2) Operator unfamiliar with safety instructions for machine ....... 2,000 5,000
(b)(3) Roadway worker working with unfamiliar machine ............ 2,000 5,000
(c) Roadway maintenance machine not clear of passing trains .. 3,000 6,000
214.343 Training and qualification, general:
(a)(1) Failure of railroad program to include training ProVISIONS .........ccocierieeiiiiiieiie et 5,000 10,000
(a)(2) Failure to provide initial training ...........cccooveeivieniiniienieene 3,000 6,000
(b) Failure to provide annual traiNing .........cccoceeiieiiiriie e 2,500 5,000
(c) Assignment of non-qualified railroad employees to provide on-track safety ..... 4,000 8,000
(d)(1) Failure to maintain records of qualifications ............cccccceeiiiniiiiiniiccieeee. 2,000 4,000
(d)(2) Incomplete records of qualifications .............c.cccecee. 1,000 3,000
(d)(3) Failure to provide records of qualifications 10 FRA .......coiiiiiiiii e 2,000 4,000

214.345
214.347
214.349
214.351
214.353
214.355

Training for all roadway workers

Training and qualification of flagmen

Training and qualification for lone workers
Training and qualification of watchmen/lookouts

Training and qualification of roadway workers who provide on-track safety for roadway work groups
Training and qualification in on-track safety for operators of roadway maintenance machines

Issued this 6th day of December, 1996
Jolene M. Molitoris,

Administrator, Federal Railroad
Administration.

[FR Doc. 96-31533 Filed 12-13-96; 8:45 am]
BILLING CODE 4910-06-P

Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622

[Docket No. 950810206-6288-06; I.D.
070296D]

RIN 0648-AG29

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Reef Fish
Fishery of the Gulf of Mexico;
Amendment 12

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

SUMMARY: NMFS issues this final rule to
implement the approved measures of
Amendment 12 to the Fishery
Management Plan for the Reef Fish
Resources of the Gulf of Mexico (FMP).
These measures reduce the bag limit for
greater amberjack to one fish and
establish a 20-fish aggregate bag limit for
reef fish species for which there are no
other bag limits. The intended effects of
this rule are to provide additional
protection for greater amberjack,
conserve reef fish, and enhance
enforcement.

EFFECTIVE DATE: January 15, 1997.

FOR FURTHER INFORMATION CONTACT:
Robert Sadler, 813-570-5305.

SUPPLEMENTARY INFORMATION: The reef
fish fishery of the Gulf of Mexico is
managed under the FMP. The FMP was
prepared by the Gulf of Mexico Fishery
Management Council (Council) and is

implemented through regulations at 50
CFR part 622 under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act).

Based on a preliminary evaluation of
Amendment 12 at the beginning of
formal agency review, NMFS
disapproved measures in Amendment
12 that would have reduced the
minimum size limit for red snapper
harvested in the commercial fishery. On
August 21, 1996, NMFS published a
proposed rule to implement the
remaining measures of Amendment 12
(61 FR 43215). The Council’s rationale
for the remaining measures in
Amendment 12, as well as the reasons
for NMFS’ disapproval of the proposed
measures to reduce the minimum size
limit for red snapper, are contained in
the preamble of the proposed rule and
are not repeated here.

Comments and Responses

A total of 354 entities, including the
Florida Marine Fisheries Commission
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(FMFC), submitted comments on
Amendment 12 and/or on the proposed
rule. Of these commenters, 224 opposed
both the proposed 1-fish aggregate bag
limit for greater amberjack, lesser
amberjack, and banded rudderfish, and
the proposed 28-inch (71.1-cm) fork-
length recreational size limit for lesser
amberjack and banded rudderfish in the
Gulf of Mexico. A total of 131
commenters opposed the proposed 20-
fish aggregate bag limit. Several of the
commenters addressed the proposed
measures but also discussed reef fish
management issues and alternative
management measures beyond the scope
of the proposed rule. In addition, the
U.S. Fish and Wildlife Service indicated
that it reviewed Amendment 12 but had
no comments at this time.

Banded Rudderfish and Lesser
Amberjack Size and Bag Limits

Comment: FMFC opposed the
proposed 28-inch (71.1-cm) fork-length
recreational size limit and 1-fish per
person aggregate bag limit for greater
amberjack, lesser amberjack, and
banded rudderfish. FMFC believes that
the expected adverse effects of the
measures on recreational fisheries for
banded rudderfish and lesser amberjack,
particularly for-hire recreational
fisheries, would be greater than had
been anticipated by the Council. FMFC
also is concerned that the proposed
minimum size regulation would
unfairly shift the banded rudderfish and
lesser amberjack resources from a mixed
recreational-commercial fishery to a
solely commercial fishery.

FMFC indicated that it was only after
the Council had adopted the 28-inch
(71.1-cm) minimum size limit, and the
1-fish bag limit for the three species
combined, that public comment
provided evidence of the importance of
banded rudderfish and lesser amberjack
to the recreational fisheries in Florida.
In addition, FMFC stated that these
measures would be unfair since the
recreational for-hire industry,
particularly in the eastern Gulf of
Mexico, has been traditionally
dependent on the harvest of banded
rudderfish and lesser amberjack while
the commercial fishery has not. One of
the commenters noted that banded
rudderfish and lesser amberjack
currently harvested in the recreational
sector would remain susceptible to
commercial harvest without size limits.

FMFC also noted that banded
rudderfish and lesser amberjack rarely
reach the proposed 28-inch (71.1-cm)
recreational minimum size and, thus,
would rarely occur in the recreational
harvest. FMFC stated that, as a result,
significant quantities of banded

rudderfish and lesser amberjack,
historically harvested in the recreational
fishery, would remain susceptible to
unlimited commercial harvest (i.e.,
without size limits or quotas).

Response: NMFS acknowledges that
information provided by FMFC and
other public comments document a
previously unrecognized and
economically significant catch of
banded rudderfish and lesser amberjack
by the recreational for-hire sector. The
Council’s consideration of the effects of
these provisions was limited because, as
stated in Amendment 12, the extent of
the reduction in harvest was unknown
at that time. As a result, the Council
may not have been able to adequately
judge the magnitude of the impacts of
these measures prior to taking final
action on Amendment 12. NMFS further
acknowledges that the proposed
minimum size and bag limit measures
for banded rudderfish and lesser
amberjack would shift essentially all
harvest of those species from the
recreational fishery to the commercial
fishery. These species rarely reach the
proposed recreational size limit and
thus would be retained almost
exclusively in the commercial fishery
where no size or bag limit applies.

Although the Council did not
structure or present this aspect of the
measure as a deliberate, direct
allocation, the allocative effects of the
measure of moving fish from one
discrete user group to another are as
significant as the effects of any direct
allocation measure. Information from
FMFC and voluminous public
comments underscore this point.
Therefore, this aspect of the measure
operates as the functional equivalent of
such a direct allocation, and NMFS
considers these allocative effects unfair
and inequitable. Accordingly, NMFS
disapproved these measures because
they are inconsistent with National
Standard 4 of the Magnuson-Stevens
Act, which requires that allocations of
fishing privilege be fair and equitable to
all fishermen.

Reduction in Greater Amberjack Bag
Limit

Comment: A total of 224 commenters
objected to the reduction in the greater
amberjack bag limit from three fish to
one fish as inappropriate and
burdensome, especially for charter
vessels and overnight headboat
customers. These commenters indicated
that a 1-fish bag limit would adversely
affect their for-hire business, as many
anglers would not make a trip for one
greater amberjack (or two greater
amberjack on overnight headboat and
charter vessel trips).

Response: NMFS approved the
reduction in the greater amberjack bag
limit based on data that indicate
substantial declines in recreational
landings and other reports of a
significant decline in the status of the
resource. NMFS believes that the 1-fish
bag limit will provide conservation
benefits for the greater amberjack
resource. NMFS acknowledges that the
for-hire sector may experience a minor
decrease in income as a result of the
necessary reduction in the greater
amberjack bag limit. NMFS observes
that the revised bag limit measure does
not prevent catch and release of more
than one greater amberjack.

Amendment 12 states that greater
amberjack are reproductively active
starting at 32 inches (81.3 cm) for
females and 33 inches (83.8 cm) for
males. Some of the greater amberjack
that must be released in the recreational
fishery under the 28-inch (71.1-cm)
minimum size limit and 1-fish bag limit
are expected to reproduce before they
reach the 36-inch (91.4-cm) minimum
size limit for the commercial fishery and
are harvested. Further, some fish would
survive beyond the 36-inch stage,
providing additional benefits for
improving the stock condition. NMFS
believes that the resulting additional
reproductive activity for greater
amberjack will provide conservation
benefits that outweigh the associated
short-term adverse economic impacts.

Also, NMFS acknowledges that the
lack of uniform size and bag limits for
the morphologically similar banded
rudderfish and lesser amberjack may
deter enforcement of the greater
amberjack bag limit to the extent that
the three species are misidentified.
However, the reduced bag limit has
been approved as a first step towards
effective conservation and management
of greater amberjack. NMFS anticipates
that the Council will propose alternative
management measures for banded
rudderfish and lesser amberjack in the
future that are fair and equitable to all
fishermen, should such action prove
necessary to conserve greater amberjack.

Aggregate Bag Limit for Reef Fish
Without Bag Limits

Comment: A total of 131 commenters
objected to the proposed 20-fish
aggregate bag limit. These commenters
stated that the measure would cause
adverse economic impacts on the
recreational fishery and is not needed to
protect reef fish species currently not
managed under bag limits.

Response: The Council, prior to its
deliberations on Amendment 12,
considered NMFS data that indicated
that the adverse economic impacts of
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the aggregate bag limit would be
insignificant. The public comments
provide no substantive information to
support their claim of extensive
economic impacts. Accordingly, NMFS
disagrees with these comments. NMFS
has approved the 20-fish aggregate bag
limit as a risk-averse measure to prevent
an uncontrolled increase in harvest of
reef fish species for which no bag limits
are in effect.

The measure would prevent
unlimited harvest of reef fish by persons
not fishing under commercial reef fish
vessel permits. Currently, such persons
can catch and land an unlimited
number of reef fish species not subject
to a bag limit; while sale of these species
is not legal without a commercial
permit, it is difficult to enforce this sale
restriction. The aggregate bag limit
should enhance enforcement of the
prohibition on sale of reef fish by those
persons.

The 20-fish aggregate bag limit will
include banded rudderfish and lesser
amberjack, since NMFS disapproved the
bag limit for those two species, and will
help restrain recreational harvest. As
previously indicated, NMFS anticipates
that the Council will initiate additional
management measures for banded
rudderfish and lesser amberjack which
will contribute to the conservation of
greater amberjack.

Comment: One commenter stated that
the measure would encourage culling of
the catch at sea (i.e., continual discard
of the smaller reef fish to obtain the
largest fish under the 20-fish aggregate
bag limit) and, therefore, should be
disapproved.

Response: NMFS acknowledges that
persons may continue to harvest and
retain the largest reef fish caught under
the 20-fish aggregate bag limit. NMFS
does not encourage this practice because
some of the discarded reef fish may not
survive release. The aggregate bag limit,
however, will prevent an uncontrolled
harvest of reef fish currently without
bag limits and, thereby, should provide
greater conservation benefits than the
status quo.

Changes from the Proposed Rule

As discussed above, the minimum
size limit for banded rudderfish and
lesser amberjack, applicable to persons
subject to the bag limit, is removed.
Also, banded rudderfish and lesser
amberjack are not included in a bag
limit with greater amberjack.

Classification

The Regional Administrator,
Southeast Region, NMFS, with
concurrence by the Assistant
Administrator for Fisheries, NOAA,

determined that the approved measures
of Amendment 12 are necessary for the
conservation and management of the
reef fish fishery of the Gulf of Mexico
and that it is consistent with the
Magnuson-Stevens Act and other
applicable law, with the exception of
those measures that were disapproved.

This action has been determined to be
not significant for purposes of E.O.
12866.

Before the proposed rule was
published, the Assistant General
Counsel for Legislation and Regulation
of the Department of Commerce
certified to the Chief Counsel for
Advocacy of the Small Business
Administration that the proposed rule,
if implemented, would not have a
significant economic impact on a
substantial number of small entities.
Accordingly, a regulatory flexibility
analysis was not prepared. Specific
findings supporting that conclusion
were summarized in the proposed rule
and are not repeated here. No public
comments on the certification were
received. The disapproval of the banded
rudderfish and lesser amberjack
management measures did not alter
those findings or conclusions regarding
the impacts of the approved measures of
Amendment 12 that are implemented by
this rule.

List of Subjects in 50 CFR Part 622

Fisheries, Fishing, Puerto Rico,
Reporting and recordkeeping
requirements, Virgin Islands.

Dated: December 10, 1996.

Gary Matlock,
Acting Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 622 is amended
as follows:

PART 622—FISHERIES OF THE
CARIBBEAN, GULF, AND SOUTH
ATLANTIC

1. The authority citation for part 622
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2.1n §622.39, paragraph (b)(1)(i) is

revised, and paragraph (b)(1)(v) is added
to read as follows:

§622.39 Bag and possession limits.

* * * * *

(b) * X *

(1) * X *

(i) Greater amberjack—1.
* * * * *

(v) Gulf reef fish, combined,
excluding those specified in paragraphs
(b)(2) (i) through (iv) of this section—20.
* * * * *

[FR Doc. 9631766 Filed 12—13-96; 8:45 am]
BILLING CODE 3510-22-W

50 CFR Part 679

[Docket No. 9608-30240-6338-02; I.D.
082796A]

RIN 0648—-AH28

Fisheries of the Exclusive Economic
Zone Off Alaska; Groundfish of the
Bering Sea and Aleutian Islands Area;
Trawl Closure to Protect Red King
Crab

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS implements
Amendment 37 to the Fishery
Management Plan for the Groundfish
Fishery of the Bering Sea and Aleutian
Islands Area (FMP). The implementing
regulations for Amendment 37 close
portions of Bristol Bay, make
adjustments to the prohibited species
catch limit for red king crab in Zone 1
of the Bering Sea, and increase observer
coverage in specified areas related to the
trawl closures. These measures are
necessary to protect the red king crab
stocks in Bristol Bay, which have
declined to a level that presents a
serious conservation problem for this
stock. They are intended to accomplish
the objectives of the FMP.

EFFECTIVE DATE: January 1, 1997.
ADDRESSES: Copies of the
Environmental Assessment/Regulatory
Impact Review/Final Regulatory
Flexibility Analysis (EA/RIR/FRFA)
prepared for this rule may be obtained
from the North Pacific Fishery
Management Council, 605 West 4th
Ave., Suite 306, Anchorage, AK 99501
2252; telephone 907-271-2809.

FOR FURTHER INFORMATION CONTACT: Sue
Salveson, 907-586—7228.

SUPPLEMENTARY INFORMATION:
Background

Fishing for groundfish by U.S. vessels
in the exclusive economic zone of the
Bering Sea and Aleutian Islands Area
(BSAI) is managed by NMFS according
to the FMP. The FMP was prepared by
the Council under the Magnuson-
Stevens Fishery Conservation and
Management Act (16 U.S.C. 1801, et
seq.; Magnuson-Stevens Act), and is
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implemented by regulations governing
the U.S. groundfish fisheries at 50 CFR
part 679.

Bering Sea crab stocks are currently at
relatively low abundance levels, based
on recent NMFS bottom trawl survey
data. In 1994 and 1995, the Alaska
Department of Fish and Game (ADF&G)
closed Bristol Bay to red king crab
fishing, because the number of female
red king crab had declined below the
threshold of 8.4 million crab. The
ADF&G has authorized a Bristol Bay red
king crab fishery in 1996 but at a
significantly reduced guideline harvest
level.

At its June 1996 meeting, the Council
adopted several management measures
to further protect and conserve red king
crab in the Bristol Bay area of the Bering
Sea in view of the declining abundance
of red king crab.

NMFS published a proposed rule in
the Federal Register on September 12,
1996 (61 FR 48113). Public comment
was invited through October 28, 1996.
Eight comments were received and are
summarized and responded to below in
the Response to Comments section.
After considering the public comments
received, NMFS is implementing the
following management measures, which
are unchanged from the proposed rule:

1. Prohibit directed fishing for
groundfish by vessels using trawl gear,
other than pelagic trawl gear, in the Red
King Crab Savings Area (RKCSA), that
portion of the Bering Sea that is
bounded by a straight line connecting
the following coordinates in the order
listed:

Latitude Longitude
56°00' N.; 162°00" W.
56°00" N.; 164°00" W.
57°00' N.; 164°00" W.
57°00' N.; 162°00" W.
56°00" N.; 162°00" W.

A subsection of the above-described
area, between 56°00' N. and 56°10' N.,
will remain open to nonpelagic trawling
for groundfish during the years in which
a guideline harvest level for Bristol Bay
red king crab is established. This
subarea has been productive for the rock
sole fishery, and an opening in this
subarea would allow some of the rock
sole to be harvested. A separate red king
crab prohibited species catch limit is
established for this open area and is
calculated as no more than 35 percent
of the red king crab PSC limit
apportioned to the rock sole fishery.

2. A year-round closure to all trawling
in the nearshore waters of Bristol Bay
east of 162° W. long., with the exception
that a portion of this area, between 159°
and 160° W. long. and between 58° and
58°43' N. lat. will be left open to

trawling during the period April 1 to
June 15 each year.

3. Increased observer coverage on all
vessels, including vessels using pot and
longline gear, fishing for groundfish in
the RKCSA and on trawl vessels fishing
in the seasonal open area of the Bristol
Bay nearshore waters closure.

4. Adjustments to the Zone 1 PSC
limit for red king crab taken in trawl
fisheries. The PSC limits will vary based
on the abundance and biomass of Bristol
Bay red king crab as follows:

a. When the number of mature female
red king crabs is at or below the
threshold number of 8.4 million mature
crabs or the effective spawning biomass
(ESB) is less than or equal to 14.5
million Ib (6,577 metric tons (mt)), the
Zone 1 PSC limit will be 35,000 red king
crabs;

b. When the number of mature female
red king crabs is above the threshold of
8.4 million mature crab and the ESB is
greater than 14.5 million Ib (6,577 mt)
but less than 55 million Ib (24,948 mt),
the Zone 1 PSC limit will be 100,000 red
king crabs; and

¢. When the number of mature female
red king crabs is above the threshold of
8.4 million mature crabs and the ESB is
equal to or greater than 55 million Ib
(24,948 mt), the Zone 1 PSC limit will
be 200,000 red king crabs.

NMEFS also rescinds regulations that
provide the authority to open the Port
Moller area of Bering Sea reporting areas
512 and 516 to fishing for Pacific cod
with trawl gear.

Details of and justification for these
measures can be found in the preamble
to the proposed rule.

Response to Comments

Comment 1: The measures
implemented by Amendment 37 are
supported, because they will reduce
disturbance of invertebrates and reduce
catch of forage species. Impacts of
trawling in these proposed closure areas
likely would affect future crab harvests
through reductions in stock. The
proposed management measures will
provide increased protection of crab
habitat.

Response: NMFS agrees.

Comment 2: Closure of the RKCSA is
supported, except that the Council
failed to justify the need to close the
northwest corner of the RKCSA and
failed to consider the implications of a
shift in fishing effort out of the
northwest corner. Observer data support
allowing trawling for yellowfin sole in
the northwest corner of the RKCSA.

Response: The northwest corner of the
RKCSA was not analyzed as a separate
alternative in the EA/RIR/IRFA for
Amendment 37. However, data from the

analysis show that, in 1992 and 1993,
essentially all of the red king crab taken
by the yellowfin sole fishery in the
RKCSA were taken in the northwestern
corner of the RKCSA and virtually no
red king crab were taken in the rest of
the RKCSA. These data indicate that
yellowfin sole vessels, if allowed to
operate in the northwestern corner of
the RKCSA, could take a significant
amount of red king crab. Potential shifts
in the take of prohibited species, other
than those that the closure is designed
to protect, are considered when
deciding to close a sensitive area.

Comment 3: The requirement for
increased observer coverage is
supported, but the Council and NMFS
should consider increased observer
coverage on the Pacific cod pot fleet
operating in portions of the RKCSA.

Response: The proposed rule already
would require all vessels, including
vessels using pot, jig, and longline gear,
that fish for groundfish in the RKCSA,
to carry an observer during 100 percent
of their fishing days.

Comment 4: No biological basis exists
for setting the red king crab bycatch
limits as proposed under Amendment
37. The limit of 100,000 animals as the
intermediate in the “‘stair-step” is not
enough to be practical or to achieve
optimum yield from groundfish when
red king crab rebuilding occurs. The
proposed red king crab bycatch limit
should not be approved. Instead, either
a floating limit, a limit indexed to
adults, or more levels in the “stair-step”
approach should be implemented.

Response: The Crab Plan Team
recommended a bycatch limit based on
an abundance index of female red king
crab. However, difficulties exist in
establishing a proper index for setting
the bycatch limits. A constant limit does
not take into account the size
differences that occur in the crab
bycatch. However, a bycatch limit based
on adult equivalents is not possible at
this time, given the current methods for
inseason data collection on crab
bycatch. Neither procedures nor systems
currently exist to estimate the number of
crabs of a given length on a real-time
basis. Observers collect red king crab
length information, but this information
is not available until the observers are
debriefed, some time after the fishery
has already occurred. This information
may become available in a more timely
way as real-time electronic reporting of
inseason data is implemented. The
Council’s Scientific and Statistical
Committee commented that continuous
and stepwise approaches to bycatch
limits both present implementation
difficulties. If bycatch limits are indexed
to estimated crab population abundance
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they would be subject to substantial
annual variation. Smoothing algorithms,
such as moving averages, may stabilize
the index and, consequently, the limit.
Step-wise limits can result in large
changes at the boundaries between
steps. Continuously adjustable limits
avoid this problem but may result in
excessively low or high limits at the
extremes of crab population abundance.
The addition of floor and ceiling rates
to the floating limits could help resolve
this deficiency. After consideration of
these comments the Council
recommended a “‘stair-step’” approach to
setting the bycatch limit.

Comment 5: Support exists for the
measure to close the area of Northern
Bristol Bay east of 162° W. long. to
trawling, leaving open the subarea
between 58° and 58°43' N. lat., which is
a productive yellowfin sole fishing
ground.

Response: NMFS agrees that this
section of Bristol Bay can be left open
to allow trawlers access to productive
fishing grounds without risking harm to
red king crab stocks.

Comment 6: No clear evidence exists
that trawling is creating or substantially
contributing to the ““depressed” state of
crab stocks or that trawling causes
mortality of seabirds and marine
mammals. No conclusive evidence
exists that crab, seabirds, or marine
mammals will benefit from these
closures.

Response: The direct effects of
trawling on crab or other marine species
are difficult to quantify. However, the
closure areas contain concentrations of
reproductive animals and are significant
juvenile crab habitat. In light of the
decline in the crab stocks and the high
bycatch in these areas, the Council and
NMFS are acting conservatively to limit
the potential for impact on crab or other
marine resources by trawling. The
bycatch of crab during trawling in
sensitive areas likely negatively affects
the crab stocks. To the extent that
seabirds and marine mammals occur in
the proposed closed areas, potential
negative interactions with trawl
operations would be avoided by
restricting trawling activities.

Comment 7: The EA/RIR/IRFA
estimates a net loss to the Nation and
indicates that the management measures
may have a negative impact on small
entities.

Response: As stated in the EA/RIR/
IRFA and in the preamble to the
proposed rule, estimates of the impact
of these measures, based on the Bering
Sea simulation model, indicate that
these management measures would lead
to a decrease in net benefits of 0.4 and
0.5 percent from 1993 and 1994 data,

respectively. Given a certain level of
uncertainty inherent in the data and in
the model procedures, these predicted
changes in net benefits are probably not
great enough to indicate an actual
change from the status quo.

The analysis indicates that a
significant effect on a substantial
number of small entities could occur
through displacement from the closed
areas. However, under the measures
implemented by Amendment 37, the
portion of the RKCSA between 56° and
56°10’ N. lat. would be open when a
guideline harvest level of red king crab
is established. The Council also retained
an open area in northern Bristol Bay.
The open areas allow the trawl fleet
continued access to some productive
fishing grounds while protecting the
vulnerable red king crab resource.

Comment 8: The U.S. Coast Guard
could support and enforce these
management measures; however, a
closure to all trawling instead of just
nonpelagic trawling is easier to enforce
and during enforcement is less
burdensome to the industry.

Response: A closure to all trawling
could be easier to enforce. However, by
limiting the closure to nonpelagic gear,
which is most likely to impact the crab
resource, some relief to the trawl fleet
could be provided for those vessels that
use pelagic gear.

Classification

The Administrator, Alaska Region,
NMFS, determined that Amendment 37
is necessary for the conservation and
management of the BSAI fisheries and
that it is consistent with the Magnuson-
Stevens Act and other applicable laws.

The Council prepared an FRFA as
part of the RIR, which describes the
impact this rule would have on small
entities. There were 132 trawl catcher
vessels that landed groundfish from the
BSAI in 1993, which would be
considered small entities. Many of these
vessels would be effected by the time/
area closures and PSC limits
implemented under this amendment.
The economic impact of these measures
could result in a reduction in annual
gross revenues by more than 5 percent.
The analysis indicates that a significant
effect could occur through displacement
of fishing effort from the closed areas to
other areas, which could increase the
incidental catch of Pacific halibut, a
prohibited species. The no action
alternative for BSAI red king crab was
rejected because of the need to protect
the stock due to low abundance of adult
crabs and low recruitment. The
alternative of red king crab PSC limits
based on abundance of red king crab at
three levels was preferred because it

accommodated a wide range of possible
numbers of crabs while avoiding
excessively high or low PSC limits at
extremes of crab population abundance.
The amendment would allow a portion
of the RKCSA to be opened to trawl
fishing when increased abundance of
red king crabs allows a red king crab
directed fishery. Also the measures
retain an open area for trawl fishing in
northern Bristol Bay. These open areas
will minimize the impact of crab
protection measures on small entities.
No action was taken on Tanner crab and
snow crab in this rule as the Council is
addressing protection of these crab
stocks as future actions.

This rule has been determined to be
not significant for purposes of E.O.
12866.

List of Subjects in 50 CFR Part 679

Fisheries, Reporting and
recordkeeping requirements.

Dated: December 10, 1996.
Gary Matlock,
Acting Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 679 is amended
as follows:

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

1. The authority citation for part 679
continues to read as follows:

Authority: 16 U.S.C. 773 et seq., 1801 et
seq.

2.1n §679.2, definitions of
“Nearshore Bristol Bay Trawl Closure
Area”, “‘Red King Crab Savings Area”,
the ““Red King Crab Savings Subarea”
are added in alphabetical order to read
as follows:

8§679.2 Definitions.

* * * * *

Nearshore Bristol Bay Trawl Closure
Area of the BSAI (see §679.22(a)(9))

* * * * *

Red King Crab Savings Area (RKCSA)
of the BSAI (see §679.22(a)(3))

Red King Crab Savings Subarea
(RKCSS) of the BSAI (see
§679.21(e)(3)(ii)(B))

* * * * *

§679.7 [Amended]

3.1n §679.7, paragraph (c)(1) is
removed and paragraphs (c)(2), (c)(3),
and (c)(4) are redesignated as
paragraphs (c)(1), (c)(2), and (c)(3),
respectively.

4.1n 8679.21, paragraph (e)(7)(vi)(A)
heading, and paragraph (e)(7)(vi)(A)(1)
are removed, paragraph (e)(7)(vi)(A)(2)
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is redesignated as paragraph
(e)(7)(vi)(A), paragraph (e)(3)(ii)(B) is
redesignated as paragraph (e)(3)(ii)(C),
paragraphs (e)(1)(i), (€)(6), (e)(7)(ii), and
(e)(7)(iii) are revised, and a new
paragraph (e)(3)(ii)(B) is added to read
as follows:

§679.21 Prohibited species bycatch
management.
* * * * *

e * Kk x

l * k* *

(i) Red king crab in Zone 1. The PSC
limit of red king crab caught by trawl
vessels while engaged in directed
fishing for groundfish in Zone 1 during
any fishing year will be specified
annually by NMFS, after consultation
with the Council, based on abundance
and spawning biomass of red king crab
using the criteria set out under
paragraphs (e)(1)(i)(A) through (C) of
this section.

(A) When the number of mature
female red king crab is at or below the
threshold of 8.4 million mature crab or
the effective spawning biomass is less
than or equal to 14.5 million Ib (6,577
mt), the Zone 1 PSC limit will be 35,000
red king crab.

(B) When the number of mature
female red king crab is above the
threshold of 8.4 million mature crab and
the effective spawning biomass is
greater than 14.5 but less than 55
million Ib (24,948 mt), the Zone 1 PSC
limit will be 100,000 red king crab.

(C) When the number of mature
female red king crab is above the
threshold of 8.4 million mature crab and
the effective spawning biomass is equal
to or greater than 55 million Ib, the Zone
1 PSC limit will be 200,000 red king
crab.

* * * * *
* X %

(i3i) * K* X

(B) Red King Crab Savings Subarea
(RKCSS). (1) The RKCSS is the portion
of the RKCSA between 56°00" and
56°10' N. lat. Notwithstanding other
provisions of this part, vessels using
non-pelagic trawl gear in the RKCSS
may engage in directed fishing for
groundfish in a given year, if the
ADF&G had established a guideline
harvest level the previous year for the
red king crab fishery in the Bristol Bay
area.

(2) When the RKCSS is open to
vessels fishing for groundfish with
nonpelagic trawl gear under
(e)(3)(ii)(B)(1) of this section, NMFS,
after consultation with the Council, will
specify an amount of the red king crab
bycatch limit annually established
under paragraph(e)(1)(i) of this section
for the RKCSS. The amount of the red

king crab bycatch limit specified for the
RKCSS will not exceed an amount
equivalent to 35 percent of the trawl
bycatch allowance specified for the rock
sole/flathead sole/*‘other flatfish”
fishery category under this paragraph
(e)(3) and will be based on the need to
optimize the groundfish harvest relative
to red king crab bycatch.

* * * * *

(6) Notification—(i) General. NMFS
will publish annually in the Federal
Register the annual red king crab PSC
limit and, if applicable, the amount of
this PSC limit specified for the RKCSS,
the proposed and final bycatch
allowances, seasonal apportionments
thereof, and the manner in which
seasonal apportionments of nontrawl
fishery bycatch allowances will be
managed, as required under this
paragraph (e).

(if) Public comment. Public comment
will be accepted by NMFS on the
proposed annual red king crab PSC limit
and, if applicable, the amount of this
PSC limit specified for the RKCSS, the
proposed and final bycatch allowances,
seasonal apportionments thereof, and
the manner in which seasonal
apportionments of nontrawl fishery
bycatch allowances will be managed, for
a period of 30 days from the date of
publication in the Federal Register.

(7) * * *

(ii) Red king crab or C. bairdi Tanner
crab, Zone 1, closure—(A) General.
Except as provided in paragraph (e)(7)(i)
of this section, if, during the fishing
year, the Regional Director determines
that U.S. fishing vessels participating in
any of the fishery categories listed in
paragraphs (e)(3)(iv) (B) through (F) of
this section will catch the Zone 1
bycatch allowance, or seasonal
apportionment thereof, of red king crab
or C. bairdi Tanner crab specified for
that fishery category under paragraph
(e)(3) of this section, NMFS will publish
in the Federal Register the closure of
Zone 1, including the RKCSS, to
directed fishing for each species and/or
species group in that fishery category for
the remainder of the year or for the
remainder of the season.

(B) RKCSS. If, during the fishing year
the Regional Director determines that
the amount of the red king crab PSC
limit that is specified for the RKCSS
under §679.21(e)(3)(ii)(B) of this section
will be caught, NMFS will publish in
the Federal Register the closure of the
RKCSS to directed fishing for
groundfish with nonpelagic trawl gear
for the remainder of the year.

(iii) C. bairdi Tanner crab, Zone 2,
closure. Except as provided in
paragraph (e)(7)(i) of this section, if,

during the fishing year, the Regional
Administrator determines that U.S.
fishing vessels participating in any of
the fishery categories listed in
paragraphs (e)(3)(iv)(B) through (F) of
this section will catch the Zone 2
bycatch allowance, or seasonal
apportionment thereof, of C. bairdi
Tanner crab specified for that fishery
category under paragraph (e)(3) of this
section, NMFS will publish in the
Federal Register the closure of Zone 2
to directed fishing for each species and/
or species group in that fishery category
for the remainder of the year or for the
remainder of the season.

* * * * *

5. 1n 8679.22, paragraphs (a)(1)
through (a)(3) are revised and
paragraphs (a)(9) and (a)(10) are added
to read as follows:

8§679.22 Closures.

(a) BSAI—(1) Zone 1 (512) closure to
trawl gear. No fishing with trawl gear is
allowed at any time in reporting Area
512 of Zone 1 in the Bering Sea subarea.

(2) Zone 1 (516) closure to trawl gear.
No fishing with trawl gear is allowed at
any time in reporting Area 516 of Zone
1 in the Bering Sea Subarea during the
period March 15 through June 15.

(3) Red King Crab Savings Area.
Directed fishing for groundfish by
vessels using trawl gear other than
pelagic trawl gear is prohibited at all
times, except as provided at
§679.21(e)(3)(ii)(B), in that part of the
Bering Sea subarea defined by straight
lines connecting the following
coordinates, in the order listed:

Latitude Longitude

56°00" N.; 162°00" W.

56°00' N.; 164°00" W.

57°00' N.; 164°00" W.

57°00' N; 162°00" W.

56°00" N.; 162°00" W.
* * * *

(9) Nearshore Bristol Bay Trawl
Closure. Directed fishing for groundfish
by vessels using trawl gear in Bristol
Bay, as described in the current edition
of NOAA chart 16006, is closed at all
times in the area east of 162°00" W.
long., except that the area bounded by
a straight line connecting the following
coordinates in the order listed below is
open to trawling from 1200 hours (A.l.t.)
April 1 to 1200 hours (A.l.t.) June 15 of

each year:

Latitude Longitude
58°00" N., 160°00" W.;
58°43' N., 160°00" W.;
58°43' N., 159°00" W.;
58°00"' N., 159°00" W.;
58°00" N., 160°00" W.
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(10) Trawling is prohibited from
August 1 through August 31 in the
Chum Salmon Savings area defined at
§679.21(e)(7)(vi)(B).

6. In §679.50, paragraphs (c)(1)(viii)
and (c)(1)(ix) are added to read as
follows:

§679.50 Groundfish Observer Program
applicable through December 31, 1997.
* * * * *

(C***

(1) * * *

(viii) Red King Crab Savings Area. (A)
Any catcher/processor or catcher vessel
used to fish for groundfish in the Red
King Crab Savings area must carry an
observer during 100 percent of its
fishing days in which the vessel uses
pelagic trawl gear, pot, jig, or longline
gear.

(B) Any catcher/processor or catcher
vessel used to fish for groundfish in the
Red King Crab Savings Subarea and
subject to this subarea being open to
vessels fishing for groundfish with non-
pelagic trawl gear under
§679.21(e)(3)(ii)(B), must carry an
observer during 100 percent of its
fishing days in which the vessel uses
non-pelagic trawl gear.

(ix) Nearshore Bristol Bay Trawl
Closure. Any catcher/processor or
catcher vessel used to fish for
groundfish in the Nearshore Bristol Bay
Trawl Closure area must carry an
observer during 100 percent of its
fishing days in which the vessel uses
trawl gear.

* * * * *

7.1n §679.62, paragraph (d) is revised
to read as follows:

§679.62 General limitations.

(d) Closed areas. It is unlawful for any
person to dredge for scallops in any
Federal waters off Alaska that are closed
to fishing with trawl gear or non-pelagic
trawl gear under §679.22(a)(1)(i),

@) (2)(), ()(3), (a)(4), (a)(6), (a)(7). (a)(9),
and (b).

[FR Doc. 96-31850 Filed 12—-13-96; 8:45 am]
BILLING CODE 3510-22-W

50 CFR Part 679
[Docket No. 900833-1095; I.D. 112596D]

Fisheries of the Exclusive Economic
Zone Off Alaska; Bycatch Rate
Standards for the First Half of 1997

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Pacific halibut and red king crab
bycatch rate standards; request for
comments.

SUMMARY: NMFS announces Pacific
halibut and red king crab bycatch rate
standards for the first half of 1997.
Publication of these bycatch rate
standards is necessary under regulations
implementing the vessel incentive
program. This action is necessary to
implement the bycatch rate standards
for trawl vessel operators who
participate in the Alaska groundfish
trawl fisheries. The intent of this action
is to reduce prohibited species bycatch
rates and promote conservation of
groundfish and other fishery resources.
DATES: Effective 1201 hours, Alaska
local time (A.l.t.), January 20, 1997,
through 2400 hours, A.l.t., June 30,
1997. Comments on this action must be
received at the following address no
later than 4:30 p.m., A.l.t.,, January 15,
1997.

ADDRESSES: Comments should be
mailed to Ronald J. Berg, Chief,
Fisheries Management Division, NMFS,
P.O. Box 21668, Juneau, AK 99802—
1668, Attn: Lori Gravel; or be delivered
to 709 West 9th Street, Federal Building,
Room 401, Juneau, AK.

FOR FURTHER INFORMATION CONTACT:
Susan J. Salveson, 907-586-7228.
SUPPLEMENTARY INFORMATION: The
domestic groundfish fisheries in the
exclusive economic zone of the Bering
Sea and Aleutian Islands management
area (BSAI) and Gulf of Alaska (GOA)
are managed by NMFS according to the
Fishery Management Plan for the
Groundfish Fishery of the Bering Sea
and Aleutian Islands Area and the
Fishery Management Plan for
Groundfish of the Gulf of Alaska
(FMPs). The FMPs were prepared by the
North Pacific Fishery Management
Council (Council) under the authority of
the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) and are
implemented by regulations governing
the U.S. groundfish fisheries at 50 CFR
part 679.

Regulations at §679.21(f) implement a
vessel incentive program to reduce
halibut and red king crab bycatch rates
in the groundfish trawl fisheries. Under
the incentive program, operators of
trawl vessels may not exceed Pacific
halibut bycatch rate standards specified
for the BSAI and GOA midwater pollock
and ‘“‘other trawl”’ fisheries, and the
BSAI yellowfin sole and ““bottom
pollock” fisheries. Vessel operators also
may not exceed red king crab bycatch
standards specified for the BSAI
yellowfin sole and ““other trawl”

fisheries in Bycatch Limitation Zone 1
(defined in §679.2). The fisheries
included under the incentive program
are defined in regulations at
§679.21(f)(2).

Regulations at § 679.21(f)(3) require
that halibut and red king crab bycatch
rate standards for each fishery included
under the incentive program be
published in the Federal Register. The
standards are in effect for specified
seasons within the 6-month periods of
January 1 through June 30, and July 1
through December 31. Given that the
GOA and BSAI groundfish fisheries are
closed to trawling from January 1 to
January 20 of each year (8§ 679.23(c)), the
Administrator, Alaska Region, NMFS
(Regional Administrator) is
promulgating bycatch rate standards for
the first half of 1997 effective from
January 20, 1997, through June 30, 1997.

At its September 1996 meeting, the
Council reviewed halibut and red king
crab bycatch rates experienced by
vessels participating in the fisheries
under the incentive program during
1993-1996. Based on this and other
information presented below, the
Council recommended halibut and red
king crab bycatch rate standards for the
first half of 1997. These standards are
unchanged from those specified for the
first half of 1994, 1995, and 1996. The
Council’s recommended bycatch rate
standards are listed in Table 1.

TABLE 1.—BYCATCH RATE STAND-
ARDS, BY FISHERY AND QUARTER,
FOR THE FIRST HALF OF 1997 FOR
PURPOSES OF THE VESSEL INCEN-
TIVE PROGRAM IN THE BSAI AND
GOA

’ 1997 bycatch
Fishery and quarter rate stgndard
Halibut bycatch rate standards (kilogram (kg)
of halibut/metric ton (mt) of groundfish catch
BSAI Midwater pollock:
Qt L e 1.0
Qt2 e 1.0
BSAI Bottom pollock:
Qt L e 7.5
Qt2 e 5.0
BSAI Yellowfin sole:
QE L e 5.0
Qt2 e 5.0
BSAI Other trawl:
QEL e 30.0
Qt2 e 30.0
GOA Midwater pollock:
Qt L e 1.0
Qt2 e 1.0
GOA Other trawl:
QE L e 40.0
Qt2 e 40.0
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TABLE 1.—BYCATCH RATE STAND-
ARDS, BY FISHERY AND QUARTER,
FOR THE FIRST HALF OF 1997 FOR
PURPOSES OF THE VESSEL INCEN-
TIVE PROGRAM IN THE BSAIl AND
GOA—Continued

1997 bycatch

Fishery and quarter rate standard

Zone 1 red king crab bycatch rate standards
(number of crab/mt of groundfish catch)

BSAI yellowfin sole:

2.5
2.5

25
25

As required by §679.21(f)(4), the
Council’s recommended bycatch rate
standards for January through June are
based on the following information:

(A) Previous years’ average observed
bycatch rates;

(B) Immediately preceding season’s
average observed bycatch rates;

(C) The bycatch allowances and
associated fishery closures specified
under 88679.21 (d) and (e);

(D) Anticipated groundfish harvests;

(E) Anticipated seasonal distribution
of fishing effort for groundfish; and

(F) Other information and criteria
deemed relevant by the Regional
Administrator.

The recommended 1997 standards are
based largely on anticipated seasonal
fishing effort for groundfish species and
1993-96 halibut and red king crab
bycatch rates observed in the trawl
fisheries included under the incentive
program. The Council anticipates that
the 1997 prohibited species bycatch
allowances, groundfish harvests, and
seasonal distribution of fishing effort
will be similar to 1996.

Bycatch Rate Standards for Pacific
Halibut

As in past years, the halibut bycatch
rate standard recommended for the
BSAI and GOA midwater pollock
fisheries (1 kg halibut/mt of groundfish)
is higher than the bycatch rates
normally experienced by vessels
participating in these fisheries. The
recommended standard is intended to
encourage vessel operators to maintain
off-bottom trawl operations and limit
further bycatch of halibut in the pollock
fishery when halibut bycatch
restrictions at §679.21 prohibit directed
fishing for pollock by vessels using
nonpelagic trawl gear.

The recommended halibut bycatch
rate standards for the BSAI “‘bottom
pollock” fishery continue to
approximate the average annual rates

observed on trawl vessels participating
in this fishery during the past 5 years.
During the first quarter of 1996, the
average halibut bycatch rate in this
fishery was 2.18 kg halibut/mt
groundfish. Directed fishing for pollock
by the offshore and inshore component
pollock fisheries in the Bering Sea
subarea during the 1996 pollock roe
season closed February 26 and March 2,
respectively, and in the Aleutian Islands
subarea for the offshore component on
March 2. Directed fishing for pollock by
these components did not reopen until
September 1, the start of the pollock
nonroe season. Directed fishing for
pollock in the Aleutian Islands subarea
by the inshore component closed March
10, reopened for a 24-hour period from
March 15 until March 16, 1996, and did
not reopen until September 1. As in past
years, the directed fishing allowances
specified for the 1997 pollock roe
season likely will be reached before the
end of the roe season on April 15.
Directed fishing for pollock is
prohibited from the end of the pollock
roe season (April 15) until the beginning
of the pollock nonroe season (September
1), except by vessels fishing under the
Community Development Quota
program (50 CFR part 679, subpart C).

Data available on halibut bycatch
rates in the yellowfin sole fishery during
the first and second quarters of 1996
showed an average bycatch rate of about
2.89 and 4.19 kg halibut/mt of
groundfish, respectively. As in past
years, the Council has presumed that a
bycatch rate standard of 5.0 kg halibut/
mt of groundfish for the yellowfin sole
fishery will continue to encourage
vessel operators to take action to avoid
excessively high bycatch rates of
halibut.

A 30 kg halibut/mt of groundfish
bycatch rate standard was
recommended for the BSAI ““other
traw!” fishery. This standard is
unchanged since 1992. The Council
recommended a 40 kg halibut/mt of
groundfish bycatch rate standard for the
GOA *‘other trawl” fishery, which is
unchanged from 1994. Observer data
collected from the 1996 BSAI *‘other
traw!” fishery show first and second
quarter halibut bycatch rates of 11 and
13 kg halibut/mt of groundfish,
respectively. Observer data collected
from the 1996 GOA “‘other trawl”
fishery show first and second quarter
halibut bycatch rates of 15 and 49 kg
halibut/mt of groundfish, respectively.

With the exception of the GOA
second quarter ‘“‘other trawl’ fishery, the
average bycatch rates experienced by
vessels participating in the GOA and
BSAI “other traw!” fisheries generally
have been lower than the Council’s

recommended bycatch rate standards for
these fisheries. The Council determined
that its recommended halibut bycatch
rate standards for the *‘other trawl”
fisheries, including the second quarter
GOA fishery, would continue to provide
an incentive to vessel operators to avoid
unusually high halibut bycatch rates
while participating in these fisheries
and contribute towards an overall
reduction in halibut bycatch rates
experienced in the Alaska trawl
fisheries. Furthermore, these standards
would provide some leniency to those
vessel operators that choose to use large
mesh trawl gear as a means to reduce
groundfish discard amounts. The
bycatch rates of halibut and crab could
increase for those vessels using this gear
type, but observer data do not exist on
which to base a revised bycatch rate
standard for these operations. The
Council recommended maintaining the
current bycatch rate standards for the
“other trawl” fisheries until observer
data becomes available that would
provide a basis for bycatch rate
standards for vessels using large mesh
trawl gear.

Bycatch Rate Standards for Red King
Crab

The Council’s recommended red king
crab bycatch rate standard for the BSAI
yellowfin sole and “‘other trawl”
fisheries in Zone 1 of the Bering Sea
subarea is 2.5 crab/mt of groundfish
during the first half of 1997. This
standard is unchanged since 1992. The
red king crab bycatch rates experienced
by the yellowfin sole and the “‘other
traw!” fisheries in Zone 1 during the
first quarter of 1996 were reduced
significantly from past years and
averaged 0.00 and 0.14 crab/mt of
groundfish, respectively. The average
bycatch rates of red king crab
experienced in these two fisheries
during the second quarter of 1995 were
0.01 and 0.00 crab/mt groundfish,
respectively. The low 1996 red king crab
bycatch rates primarily were due to
interim trawl closures in Zone 1 that
were implemented in 1995 and 1996 to
reduce red king crab bycatch rates. The
low bycatch rates experienced by the
1996 fisheries also were a result, in part,
to the closure of Zone 1 to the yellowfin
sole fishery on March 20, 1996, due to
the attainment of the fishery’s Zone 1 C.
bairdi Tanner crab bycatch allowance.
The BSAI rock sole/flathead sole/other
flatfish fisheries were closed from
February 26 until April 1; April 13 until
June 3; June 8 until July 1; and July 31
until the end of the year due to the
attainment of seasonal halibut bycatch
allowances.
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The total bycatch of red king crab by
vessels participating in the 1996
yellowfin sole and “‘other trawl”
fisheries is estimated at about 16,800
crab, or about 8 percent of the 200,000
red king crab bycatch limit established
for the trawl fisheries in Zone 1. The
1996 bycatch amounts of red king crab
are reduced substantially from those
experienced in 1994 and 1995 (244,634
and 32,600 crab, respectively). As
mentioned above, this reduction
primarily is due to interim trawl
closures in Zone 1 implemented to
reduce red king crab bycatch rates (60
FR 4866, January 25, 1995; 60 FR 63451,
December 11, 1995). On November 26,
1996, NMFS approved an amendment to
the Fishery Management Plan for the
Groundfish Fishery of the Bering Sea
and Aleutian Islands Area that would
implement a similar trawl closure on a
permanent basis, as well as additional
seasonal closures in near shore areas to
protect sensitive crab habitat. Therefore,
NMFS expects that the 1997 red king
crab bycatch rates in Zone 1 will be
similar to those experienced in 1996. In
spite of anticipated 1997 red king crab
bycatch rates significantly lower than
2.5 red king crab/mt of groundfish, the

Council recommended the red king crab
bycatch rate standards be maintained at
this level to avoid unusually high crab
bycatch rates while providing some
leniency to those vessel operators that
choose to use large mesh trawl gear as
a means to reduce groundfish discard
amounts.

The Regional Administrator has
determined that Council
recommendations for bycatch rate
standards are appropriately based on the
information and considerations
necessary for such determinations under
§679.21(f). Therefore, the Regional
Administrator concurs in the Council’s
determinations and recommendations
for halibut and red king crab bycatch
rate standards for the first half of 1997
as set forth in Table 1. These bycatch
rate standards may be revised and
published in the Federal Register when
deemed appropriate by the Regional
Administrator pending his
consideration of the information set
forth at §679.21(f)(4).

As required in regulations at 88 679.2
and 679.21(f)(5), the 1997 fishing
months are specified as the following
periods for purposes of calculating
vessel bycatch rates under the incentive
program:

Month 1: January 1 through February 1;

Month 2: February 2 through March 1;

Month 3: March 2 through March 29;

Month 4: March 30 through May 3;

Month 5: May 4 through May 31;

Month 6: June 1 through June 28;

Month 7: June 29 through August 2;

Month 8: August 3 through August 30;

Month 9: August 31 through September
27;

Month 10: September 28 through
November 1;

Month 11: November 2 through
November 29; and

Month 12: November 30 through
December 31.

Classification

This action is taken under 50 CFR
679.21(f) and is exempt from review
under E.O. 12866.

Authority: 16 U.S.C. 773 et seq., 1801 et
seq.

Dated: December 11, 1996.

Gary C. Matlock,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 96—-31849 Filed 12—-13-96; 8:45 am]
BILLING CODE 3510-22-W
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 96—AWP-27]

Proposed Amendment of Class E
Airspace; San Jose, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking;
correction.

SUMMARY: This action corrects an error
in time period allocated for comments
in the Notice of proposed rulemaking
that was published in the Federal
Register on November 4, 1996 (61 FR
56644), Airspace Docket No. 96—AWP—
27 on Class E airspace in San Jose, CA.
DATES: Comments must be received on
or about January 27, 1997.

FOR FURTHER INFORMATION CONTACT:
William Buck, Airspace Specialist,
Operations Branch, AWP-530, Air
Traffic Division, Western-Pacific
Region, Federal Aviation
Administration, 15000 Aviation
Boulevard, Lawndale, California 90261,
telephone (310) 725-6556.

SUPPLEMENTARY INFORMATION:
History

Federal Register Document 96—28282,
Airspace Docket No. 96—AWP-27,
published on November 4, 1996 (61 FR
56644), revised the description of the
Class E airspace area at San Jose, CA. An
error was discovered in the time period
allotted for comments for the San Jose,
CA, Class E airspace area. This action
corrects that error.

Correction to Notice of Proposed
Rulemaking

Accordingly, pursuant to the
authority delegated to me, the date that
comments must be received for the
Class E airspace area at San Jose, CA, as
published in the Federal Register on
November 4, 1996 (61 FR 56644), FR
Doc. 96-28281, page 56644, column 3,

is corrected by removing in DATES:

“Comments must be received on or

before November 8, 1996 and

substituting “Comments must be

received on or before January 27, 1997.”
Issued in Los Angeles, California, on

November 22, 1996.

Sabra W. Kaulia,

Assistant Manager, Air Traffic Division,

Western-Pacific Region.

[FR Doc. 96-31578 Filed 12-13-96; 8:45 am]

BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 96-AGL-24]

Establishment of Class E Airspace;
Ephraim, WI, Ephraim-Fish Creek
Airport

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
establish Class E airspace at Ephraim,
WI. A Global Positioning System (GPS)
standard instrument approach
procedure (SIAP) to Runway 32 has
been developed for Ephraim-Fish Creek
Airport. Controlled airspace extending
upward from 700 to 1200 feet above
ground level (AGL) is needed to contain
aircraft executing the approach. The
intended affect of this proposal is to
provide segregation of aircraft using
instrument approach procedures in
instrument conditions from other
aircraft operating in visual weather
conditions.

DATES: Comments must be received on
or before January 28, 1997.

ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Office of the
Assistant Chief Counsel, AGL-7, Rules
Docket No. 96—-AGL-24, 2300 East
Devon Avenue, Des Plaines, Illinois
60018.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, Federal Aviation
Administration, 2300 East Devon
Avenue, Des Plaines, Illinois. An
informal docket may also be examined
during normal business hours at the Air
Traffic Division, Operations Branch,
Federal Aviation Administration, 2300
East Devon Avenue, Des Plaines,
Illinois.

FOR FURTHER INFORMATION CONTACT: John
A. Clayborn, Air Traffic Division,
Operations Branch, AGL-530, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294-7568.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 96—
AGL-24.” The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination in the Rules Docket, FAA,
Great Lakes Region, Office of the
Assistant Chief Counsel, 2300 East
Devon Avenue, Des Plaines, Illinois,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Auvailability of NPRM’s

Any person may obtain a copy of the
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public Inquiry
Center, APA-230, 800 Independence
Avenue, S.W., Washington, DC 20591,
or by calling (202) 267-3484.
Communications must identify the



Federal Register / Vol. 61, No. 242 / Monday, December 16, 1996 / Proposed Rules

65993

notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM'’s should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
establish Class E airspace at Ephraim,
WI; this proposal would provide
adequate Class E airspace for operators
executing the GPS Runway 32 SIAP at
Ephraim-Fish Creek Airport. Controlled
airspace extending upward from 700 to
1200 feet AGL is needed to contain
aircraft executing the approach. The
intended affect of this action is to
provide segregation of aircraft using
instrument approach procedures in
instrument conditions from other
aircraft operating in visual weather
conditions. The area would be depicted
on appropriate aeronautical charts
thereby enabling pilots to
circumnavigate the area or otherwise
comply with IFR procedures. Class E
airspace designations for airspace areas
extending upward from 700 feet or more
above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9D dated September 4, 1996,
and effective September 16, 1996, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore this, proposed regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71
Airspace, Incorporation by reference,

Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal

Aviation Administration proposes to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9D, Airspace
Designations and Reporting Points,
dated September 4, 1996, and effective
September 16, 1996, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL WI E5 Ephraim, WI [New]
Ephraim-Fish Creek Airport, WI
(Lat. 45°08'07" N, long. 87°11'09" W)
That airspace extending upward from 700
feet above the surface within a 6.3-mile
radius of the Ephraim-Fish Creek Airport.

* * * * *

Issued in Des Plaines, Illinois on December
4, 1996.

Maureen Woods,

Manager, Air Traffic Division.

[FR Doc. 96-31868 Filed 12-13-96; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 96-AGL-23]
Establishment of Class E Airspace;
Rolla, ND, Rolla Municipal Airport

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
establish Class E airspace at Rolla, ND.
A Global Positioning System (GPS)
standard instrument approach
procedure (SIAP) to Runway 32 has
been developed for Rolla Municipal
Airport. Controlled airspace extending
upward from 700 to 1200 feet above
ground level (AGL) is needed to contain
aircraft executing the approach. The
intended effect of this proposal is to
provide segregation of aircraft using
instrument approach procedures in
instrument conditions from other
aircraft operating in visual weather
conditions.

DATES: Comments must be received on
or before January 28, 1997.
ADDRESSES: Send comments on the
proposal in triplicate to: Federal

Aviation Administration, Office of the
Assistant Chief Counsel, AGL-7, Rules
Docket No. 96-AGL-23, 2300 East
Devon Avenue, Des Plaines, Illinois
60018.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, Federal Aviation
Administration, 2300 East Devon
Avenue, Des Plaines, Illinois. An
informal docket may also be examined
during normal business hours at the Air
Traffic Division, Operations Branch,
Federal Aviation Administration, 2300
East Devon Avenue, Des Plaines,
Illinois.

FOR FURTHER INFORMATION CONTACT: John
A. Clayborn, Air Traffic Division,
Operations Branch, AGL-530, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois,
telephone (847) 294-7568.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 96—
AGL-23.” The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination in the Rules Docket, FAA,
Great Lakes Region, Office of the
Assistant Chief Counsel, 2300 East
Devon Avenue, Des Plaines, Illinois,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.
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Availability of NPRM’s

Any person may obtain a copy of the
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public Inquiry
Center, APA-230, 800 Independence
Avenue, S.W., Washington, DC 20591,
or by calling (202) 267-3484.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM'’s should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
establish Class E airspace at Rolla, ND;
this proposal would provide adequate
Class E airspace for operators executing
the GPS Runway 32 SIAP at Rolla
Municipal Airport. Controlled airspace
extending upward from 700 to 1200 feet
AGL is needed to contain aircraft
executing the approach. The intended
effect of this action is to provide
segregation of aircraft using instrument
approach procedures in instrument
conditions from other aircraft operating
in visual weather conditions. The area
would be depicted on appropriate
aeronautical charts thereby enabling
pilots to circumnavigate the area or
otherwise comply with IFR procedures.
Class E airspace designations for
airspace areas extending upward from
700 feet or more above the surface of the
earth are published in paragraph 6005 of
FAA Order 7400.9D dated September 4,
1996, and effective September 16, 1996,
which is incorporated by references in
14 CFR 71.1. The Class E airspace
designation listed in this document
would be published subsequently in the
Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this, proposal regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule will
not have a significant economic impact

on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9D, Airspace
Designations and Reporting Points,
dated September 4, 1996, and effective
September 16, 1996, is amended as
follows:

[Amended]

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL ND E5 Rolla, ND [New]

Rolla Municipal Airport, ND

(Lat. 48°52'59" N, long. 99°37'09" W)
Devils Lake VOR/DME

(Lat. 48°06'47" N, long. 98°54'29" W)

That airspace extending upward from 700
feet above the surface within a 7.3-mile
radius of the Rolla Municipal Airport
excluding that airspace north of lat.
49°00'00" N, and that airspace extending
upward from 1,200 feet above the surface
within an area bounded on the north by lat.
49°00'00"" N on the east by long. 99°00'00"" W,
on the southeast by the 22-mile arc of the
Devils Lake VOR/DME, on the south by V-
430, on the southwest by the Rugby Class E
airspace, and on the west by long. 99°49'00"
W.

* * * * *

Issued in Des Plaines, Illinois on December
4, 1996.

Maureen Woods,

Manager, Air Traffic Division.

[FR Doc. 96-31867 Filed 12-13-96; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 96—AGL-26]
Modification of Class E Airspace;

Pinckneyville, IL, Pinckneyville-
DuQuoin Airport

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
modify Class E airspace at
Pinckneyville, IL. A Global Positioning
System (GPS) standard instrument
approach procedure (SIAP) to Runaway
18 and a GPS SIAP to Runway 36 have
been developed for Pinckneyville-
DuQuoin Airport. Controlled airspace
extending upward from 700 to 1200 feet
above ground level (AGL) is needed to
contain aircraft executing the approach.
The intended affect of this proposal is
to provide segregation of aircraft using
instrument approach procedures in
instrument conditions from other
aircraft operating ‘in visual weather
conditions.

DATES: Comments must be received on
or before January 28, 1997.

ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Office of the
Assistant Chief Counsel, AGL-7, Rules
Docket No. 96—AGL—-26, 2300 East
Devon Avenue, Des Plaines, Illinois
60018.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, Federal Aviation
Administration, 2300 East Devon
Avenue, Des Plaines, Illinois. An
informal docket may also be examined
during normal business hours at the Air
Traffic Division, Operations Branch,
Federal Aviation Administration, 2300
East Devon Avenue, Des Plaines,
Ilinois.

FOR FURTHER INFORMATION CONTACT:
John A. Clayborn, Air Traffic Division,
Operations Branch, AGL-530, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294—-7568.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
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environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed below. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“*Comments to Airspace Docket No. 96—
AGL-26." The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of the comments received. All
comments submitted will be available
for examination in the Rules Docket,
FAA, Great Lakes Region, Office of the
Assistant Chief Counsel, 2300 East
Devon Avenue, Des Plaines, Illinois,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be fined in the docket.

Availability of NPRM’s

Any person may obtain a copy of the
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public Inquiry
Center, APA-230, 800 Independence
Avenue, S.W., Washington, DC 20591,
or by calling (202) 267-3484.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM'’s should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
modify Class E airspace at
Pinckneyville, IL; this proposal would
provide adequate Class E airspace for
operators executing the GPS Runway 18
SIAP and the GPS Runway 36 SIAP at
Pinckneyville-DuQuoin Airport.
Controlled airspace extending upward
from 700 to 1200 feet AGL is needed to
contain aircraft executing the approach.
The intended affect of this action is to
provide segregation of aircraft using
instrument approach procedures in
instrument conditions from other
aircraft operating in visual weather
conditions. The area would be depicted
on appropriate aeronautical charts

thereby enabling pilots to
circumnavigate the area or otherwise
comply with IFR procedures. Class E
airspace designations for airspace areas
extending upward from 700 feet or more
above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9D dated September 4, 1996,
and effective September 16, 1996, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendment are necessary to
keep them operationally current.
Therefore this, proposed regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9D, Airspace
Designations and Reporting Points,
dated September 4, 1996, and effective
September 16, 1996, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL IL E5 Pinckneyville, IL [Revised]
Pinckneyville-DuQuoin Airport, IL

(Lat. 37°58'40" N, long. 89°21'38" W)
Pinckneyville NDB

(Lat. 37°58'30" N, long. 89°21'47" W)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of the Pinckneyville-DuQuoin Airport
and within 2.6 miles each side of the
Pinckneyville NDB 002° bearing extending
from the 6.4-mile radius to 7.4 miles north
of the airport, excluding that airspace within
the Marion/Williamson Regional Airport, IL,
Class E airspace area.

* * * * *

Issued in Des Plaines, Illinois on December
4, 1996.

Maureen Woods,

Manager, Air Traffic Division.

[FR Doc. 96-31866 Filed 12—-13-96; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 96—AGL-25]
Modification of Class E Airspace; Big
Rapids, MI, Roben-Hood Airport

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
modify Class E airspace at Big Rapids,
MI. A Global Positioning System (GPS)
standard instrument approach
procedure (SIAP) to Runway 27 has
been developed for Roben-Hood
Airport. Controlled airspace extending
upward from 700 to 1,200 feet above
ground level (AGL) is needed to contain
aircraft executing the approach. The
intended affect of this proposal is to
provide segregation of aircraft using
instrument approach procedures in
instrument conditions from other
aircraft operating in visual weather
conditions.

DATES: Comments must be received on
or before January 28, 1997.

ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Office of the
Assistant Chief Counsel, AGL-7, Rules
Docket No. 96—AGL-25, 2300 East
Devon Avenue, Des Plaines, Illinois
60018.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, Federal Aviation
Administration, 2300 East Devon
Avenue, Des Plaines, Illinois. An
informal docket may also be examined
during normal business hours at the Air
Traffic Division, Operations Branch,
Federal Aviation Administration, 2300
East Devon Avenue, Des Plaines,
Ilinois.

FOR FURTHER INFORMATION CONTACT:
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John A. Clayborn, Air Traffic Division,
Operations Branch, AGL-530, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294-7568.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 96—
AGL-25."” The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination in the Rules Docket, FAA,
Great Lakes Region, Office of the
Assistant Chief Counsel, 2300 East
Devon Avenue, Des Plaines, Illinois,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM’s

Any person may obtain a copy of the
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public Inquiry
Center, APA-230, 800 Independence
Avenue, S.W., Washington, DC 20591,
or by calling (202) 267-3484.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM'’s should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
modify Class E airspace at Big Rapids,
MI; this proposal would provide
adequate Class E airspace for operators
executing the GPS Runway 27 SIAP at
Roben-Hood Airport. Controlled
airspace extending upward from 700 to
1,200 feet AGL is needed to contain
aircraft executing the approach. The
intended affect of this action is to
provide segregation of aircraft using
instrument approach procedures in
instrument conditions from other
aircraft operating in visual weather
conditions. The area would be depicted
on appropriate aeronautical charts
thereby enabling pilots to
circumnavigate the area or otherwise
comply with IFR procedures. Class E
airspace designations for airspace areas
extending upward from 700 feet or more
above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9D dated September 4, 1996,
and effective September 16, 1996, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore this, proposed regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959
1963 Comp., p. 389; 14 CFR 11.69,

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9D, Airspace
Designations and Reporting Points,
dated September 4, 1996, and effective
September 16, 1996, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL MI E5—Big Rapids, MI [Revised]

Roben-Hood Airport, Ml

(Lat. 43°43'21"N, long. 85°30'15"W)
White Cloud VORTAC

(Lat. 43°34'29""N, long. 85°42'58"'W)

That airspace extending upward from 700
feet above the surface within a 6.7-mile
radius of the Roben-Hood Airport, and
within 4.4 miles each side of the White
Cloud VOR 048° radial extending from the
6.7-mile radius to the VOR, and within 2.0
miles each side of the 095° bearing from the
airport extending from the 6.7-mile radius to
9.4 miles east of the airport.

* * * * *

Issued in Des Plaines, Illinois on December
4, 1996.

Maureen Woods,

Manager, Air Traffic Division.

[FR Doc. 96—-31865 Filed 12—-13-96; 8:45 am]
BILLING CODE 4910-13-M

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Parts 1508 and 1509

Amendments to Requirements for Full-
Size and Non-Full-Size Baby Cribs:
Request for Comments and
Information

AGENCY: Consumer Product Safety
Commission.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: Based on information
currently available, the Commission has
reason to believe that unreasonable risks
of injury and death may be associated
with the slats of certain baby cribs.1

1The Commission voted 2-1 to issue this
Advance Notice of Proposed Rulemaking, with
Chairman Ann Brown and Commissioner Thomas
Moore voting in favor of the notice and
Commissioner Mary Gall voting against it. Copies
of their statements are available in the
Commission’s Office of the Secretary.
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From 1985 to September 1996, the
Commission identified numerous
incidents in which crib slats appeared
to disengage from the side panels of the
crib. When this occurs, children are at
risk of becoming entrapped between the
remaining slats or falling out of the crib.
Twelve incidents resulted in fatalities
and five in injuries. Neither existing
Commission regulations nor the current
voluntary standard adequately
addresses these risks of injury and
death.

This advance notice of proposed
rulemaking (““ANPR”) initiates a
rulemaking proceeding under the
authority of the Federal Hazardous
Substances Act (““FHSA™"). One result of
the proceeding could be the issuance of
a rule requiring that crib sides pass a
performance standard to assure the
structural integrity of crib slats and side
panels.

The Commission requests written
comments from interested persons
concerning the risks of injury and death,
the regulatory alternatives discussed in
this notice, and other possible means to
address these risks. The Commission
invites any interested persons to submit
an existing standard or a statement of
intent to modify the voluntary standard
to address the risks of injury described
in this notice.

DATES: Written comments and
submissions in response to this notice
must be received by the Commission by
February 14, 1997.

ADDRESSES: Comments should be
mailed, preferably in five (5) copies, to
the Office of the Secretary, Consumer
Product Safety Commission,
Washington, DC 20207, or delivered to
the Office of the Secretary, Consumer
Product Safety Commission, Room 502,
4330 East-West Highway, Bethesda,
Maryland 20814-4408, telephone
(301)504-0800.

FOR FURTHER INFORMATION CONTACT:
Deborah K. Tinsworth, Project Manager,
Directorate for Epidemiology and Health
Sciences, Consumer Product Safety
Commission, Washington, D.C. 20207;
telephone (301) 504-0470, ext. 1276.

SUPPLEMENTARY INFORMATION:
A. Background

The Consumer Product Safety
Commission (““CPSC” or the
“Commission’’) has become aware that
the slats 2 on some cribs may disengage
from the cribs’ side panels and result in
injury or death. As explained in this

2The term “slats” as used in this notice means
both the flat vertical bars on the side of a crib as
well as the rounded bars (which are sometimes
called “‘spindles”).

notice, the Commission is beginning a
rulemaking proceeding to address this
risk.

1. Summary of Existing Requirements

The Commission enforces two baby
crib regulations, one applies to full-size
cribs, 16 CFR part 1508, and the other
to non-full-size cribs, 16 CFR part 1509.
Both of these regulations contain
requirements concerning the spacing of
components, such as slats. However,
neither regulation includes
requirements addressing the structural
integrity of slats and side panels. (Other
aspects of the existing CPSC crib
regulations are discussed in section E of
this notice.)

In addition to CPSC’s regulations,
there is a voluntary standard—ASTM
F1169 Standard Consumer Safety
Performance Specification for Full-Size
Cribs. And, ASTM is currently
developing a standard for non-full-size
cribs. The Juvenile Product
Manufacturers Association (“JPMA™)
administers a program to certify that
cribs meet the ASTM F1169 standard.
The ASTM F1169 voluntary standard
requires that crib panels withstand 50
drops of a 25 pound weight from a
height of 3 inches. As explained below,
the Commission does not believe that
this test is adequate.

2. Chronology of Commission Activity

CPSC staff has been working with
industry to address the risk of crib slat
disengagement since the staff first
became aware of the problem. As
discussed below, the staff has been
active on several fronts. The
Commission’s Office of Compliance has
worked with industry to recall or
otherwise correct specific cribs with
disengaging slats. Currently, the
Commission’s technical staff has been
working with ASTM participants to try
to address the problem and conducting
its own tests to develop an improved
standard.

Since 1985, the Commission has
recieved reports of 138 incidents in
which crib slats disengaged (i.e., were
loose, missing, or broken) thereby
presenting a risk of injury or death. In
addition, as discussed below, one
manufacturer had reports of 230
incidents in which slats loosened and
separated from the side rail.

In 1991, the Commission’s Office of
Compliance worked with one company
to recall certain models of its cribs that
had loose or missing slats. Early in 1995
the Commission staff became aware that
two other companies’ cribs had slats
that disengaged. The staff worked with
these manufacturers to recall the cribs
in February and March of 1995. Some of

these cribs had been involved in minor
injuries and one was involved in the
death of a child in 1993.

On October 20, 1995, the Commission
staff sent a letter to the Chairman of
ASTM'’s subcommittee on cribs
expressing concern about this problem
and requesting that participants at the
subcommittee’s October 26 meeting
discuss crib slat strength and a torque
test that is part of a Canadian crib
standard. Under this part of the
Canadian standard, discussed in greater
detail below, slats must withstand
twisting when a specified amount of
force is applied. Participants at the
subcommittee meeting discussed slat
disengagement, and CPSC staff
requested manufacturers perform the
Canadian torque test and discuss results
at the next subcommittee meeting.

In December 1995, the Commission’s
Compliance staff worked with another
manufacturer to recall a crib with
spindles which could loosen and
separate from the side rail. The
company was aware of 230 incidents in
which this had occurred, sometimes
with minor injuries. The Commission
staff is still evaluating these reports.

At the January 30, 1996 ASTM crib
subcommittee meeting, CPSC staff
shared information concerning 62 of the
slat separation incidents that had been
reported to CPSC. (These 62 incidents
had occurred between January 1990 and
December 31, 1995, and they did not
include incidents involving “broken”
slats.) Manufacturers reported that the
Canadian torque test would not always
detect unsatisfactory glue joints.
Manufacturers also stated that they
believed the problem was not with the
ASTM standard but with some
manufacturers who were not testing
cribs frequently enough during the
manufacturing process.

On February 8, 1996, CPSC’s
Compliance staff sent questionnaires to
JPMA for distribution to 48
manufacturers of juvenile furniture
concerning the manufacturers’ quality
control procedures. Twenty-one
companies responded to the
questionnaire (18 do not currently
manufacture cribs and 9 had provided
the information previously). Each of the
nine largest crib manufacturers
(produced over 100,000 cribs between
January 1993 and December 1995)
performed some quality assurance
testing on their cribs. However, the
responses to the questionnaire were not
sufficiently detailed for the staff to
determine how these tests were
conducted.

The ASTM crib subcommittee met
again on March 12 and May 29, 1996.
Manufacturers at the May ASTM
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meeting stated that they believed only a
few manufacturers were involved in the
slat separation incidents and, therefore,
there was no need to change the ASTM
F1169 standard.

In the summer of 1996, the
Commission’s Engineering Laboratory
staff conducted tests on a variety of
cribs, as described below. The staff
found that cribs that passed ASTM'’s
side panel test failed when tested under
more stringent conditions.

When the ASTM subcommittee met
on September 26, 1996, the CPSC staff
presented results of its tests and
suggested amending the ASTM F1169
standard to (1) require a torque test
similar to the Canadian crib standard
and (2) strengthen the ASTM test to
specify 1,000 drops of a 50 pound
weight from a height of 3 inches onto
crib side panels.

In November 1996, the Commission’s
Compliance staff worked with a fifth
manufacturer to conduct a corrective
action plan for its cribs with
disengaging slats. A total of
approximately 682,000 cribs were
affected by the five corrective actions
since 1991 for slat separation.

3. CPSC Staff’s Testing

The Commission’s Engineering
Laboratory staff tested eight crib
samples which had rounded or
rectangular slats secured by various
means (e.g., some slats were glued and
some were pinned). None of the samples
tested separated when tested in
accordance with the ASTM side panel
test (50 drops of a 25-pound weight
from a height of 3 inches). However,
when the weight dropped onto the side
panel was increased from 25 pounds to
50 pounds, all four of the samples with
slats secured only by glue did separate.
One sample separated after only 27
cycles, two separated after fewer than
130 cycles and one sample separated
after 539 cycles. Because a 95th
percentile 30-month-old child (the
oldest child likely to be in a crib)
weighs 35 pounds, the staff chose 50
pounds as a test weight to allow a
margin of safety.

The staff also tested these eight cribs
in a manner similar to the Canadian
torque test but used a lower force.
Under the Canadian test, a torque of 8
newton meters (N.m)(approximately 6
pounds feet) is applied to each slat and
maintained for 10 seconds. In the CPSC
staff’s tests a force of 6.78 N.m (5
pounds feet) was applied. During these
tests, samples with pinned and mortised
crib slats (i.e., rectangular slat ends
which fit into rectangular openings in
the crib rails) did not rotate when torque
tested. However, samples with rounded

slats which were pinned did rotate
when torque tested, as did samples with
round slat ends that were glued.

B. Statutory Authority

This proceeding is conducted under
provisions of the Federal Hazardous
Substances Act (“FHSA”), 15 U.S.C.
1261 et seq. Cribs with slats that
disengage may present a mechanical
hazard and would therefore be banned
as “‘hazardous substances” under the
FHSA.

A “hazardous substance” includes
any toy or other article intended for use
by children which the Commission
determines, by regulation, presents an
electrical, mechanical, or thermal
hazard. 15 U.S.C. 1261(f)(1)(D). An
article may present a mechanical hazard
if, ““in normal use or when subjected to
reasonably foreseeable damage or abuse,
its design or manufacture presents an
unreasonable risk of personal injury or
illness (1) from fracture, fragmentation,
or disassembly of the article * * *.”” 15
U.S.C. 1261(s). Under the FHSA, a toy,
or other article intended for use by
children which is or contains a
“*hazardous substance’ susceptible to
access by a child is banned. 15 U.S.C.
1261 (a)(1)(A).

A proceeding to promulgate a
regulation determining that a toy or
other children’s article presents a
mechanical hazard is governed by the
requirements set forth in section 3(f)
through 3(i) of the FHSA. 15 U.S.C.
1262(e)(1)—(i). First, the Commission
must issue an advance notice of
proposed rulemaking (““ANPR’’) as
provided in section 3(f). 15 U.S.C.
1262(f). The ANPR must identify the
product and the risk of injury;
summarize the regulatory alternatives
under consideration; describe existing
standards and explain why they do not
appear to be adequate; invite comments
from the public; and request submission
of a new or modified standard. Id.

If the Commission decides to continue
the rulemaking proceeding after
considering responses to the ANPR, the
Commission must publish the text of the
proposed rule along with a preliminary
regulatory analysis in accordance with
section 3(h) of the FHSA. 15 U.S.C.
1262(h). If the Commission then wishes
to issue a final rule, it must publish the
text of the final rule and a final
regulatory analysis that includes the
elements stated in section 3(i)(1) of the
FHSA. 15 U.S.C. 1262(i)(1). Before the
Commission may issue a final
regulation, it must make findings
concerning voluntary standards, the
relationship of the costs and benefits of
the rule, and the burden imposed by the
regulation. 15 U.S.C. 1262(i)(2).

C. The Product

Both full-size and non-full-size cribs
(with non-mesh sides), as defined in 16
CFR Parts 1508 and 1509, are covered
by this notice. Cribs are one of the few
products that are intended for use when
children are unattended. Thus, their
safety is essential.

As discussed above, there are both
mandatory and voluntary safety
standards for cribs. Accordingly, crib
safety efforts have generally focused on
hazards from older “‘used” cribs.
However, many cribs from which slats
have become disengaged were relatively
new. Of 62 crib slat disengagement
incidents reported to CPSC between
January 1, 1990 and December 31, 1995,
only 7 cribs were purchased used or
were more than 3 years old. (In 14
incidents the age of the crib was
unknown.) Moreover, the problem
appears to affect a range of
manufacturers. Since 1991, five
different companies have conducted
recalls or other corrective actions for
cribs with slats that became disengaged.
Twenty-six manufacturers or retailers
were involved in the 62 slat
disengagement incidents that the
Commission’s engineering staff brought
to the ASTM subcommittee’s attention
at its January and March 1996 meetings.

Currently, there are at least 20
manufacturers of cribs. In 1995, about
2.2 million cribs were sold. Assuming a
product life of 10 to 25 years, there may
be 23 to 48 million cribs available for
use. However, based on the population
of children who would use cribs (under
30 months of age), only about 10 million
cribs would be in use at any given time.
According to a leading juvenile product
trade publication, the average
expenditure for a crib or cradle in 1993
(the most recent year for which such
information is available) was about
$160.

Over the three year period from 1993
to 1995, the largest eight manufacturers
each produced in excess of 200,000
cribs. Six of these eight manufacturers
each had three or more crib slat
disengagement incidents reported
during that period of time. These six are
all certified by JPMA as being in
conformance with the ASTM F1169 crib
standard. All of the eight manufacturers
conduct some type of quality assurance
tests. However, as discussed above, the
Commission does not have sufficient
information to evaluate the adequacy of
these tests.

D. Risks of Injury and Death

As explained above, this notice
concerns the risk of injury and death
posed to children when the slats of a
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crib become disengaged from their side
panels. Since January 1, 1985, 138 such
incidents have been reported to the
Commission. This includes cases in
which the slats were disengaged, loose,
missing, or broken. It does not include
incidents that apparently resulted from
poor maintenance (such as missing or
improper hardware), misuse, or very old
“antique” cribs.

When slats disengage from the crib
side panel, a gap is left between the
remaining slats. A child may be able to
get his or her body through the space
but not his or her head, resulting in
entrapment and severe injury or death.
Or, if the space is larger, a child could
fall out of the crib.

Fortunately most of the reported
incidents did not result in injury. In
some cases, a parent noticed that slats
were loose or detached before any
injuries could occur. In some other
cases, slats detached when a parent
raised or lowered the side rail of the
crib. However, twelve of these incidents
did result in fatalities and five in
injuries. Children who died or were
injured generally had gotten their necks
trapped in the space left by missing
slats.

Although the Commission has worked
with crib manufacturers to recall cribs
which present this hazard, the problem
has continued. Fifteen of the 138
incidents were reported to the
Commission since January of 1996.

E. Existing Standards

1. CPSC Regulations

The Commission’s regulations for full-
size and non-full-size cribs are
substantially similar. The full-size crib
regulation applies to cribs with interior
dimensions of 133 cm long by 71 cm
wide (+ or — 1.5 cm). 16 CFR 1508.3(a).
The nonfull-size crib regulation applies
to most other rigid-sided cribs that are
either smaller or larger than full-size
cribs. 16 CFR 1509.2(b)(1).

All cribs must comply with a
requirement for the spacing of
components such as slats and spindles.
Id. 1508.4, 1508.5, 1509.5 and 1509.6.
Both standards also have requirements
concerning crib hardware, construction
and finishing, and assembly
instructions. Id. 1508.7, 1508.8, 1509.7,
and 1509.8. The standards also include
a requirement and test procedure to
prohibit any cutouts that could entrap a
child. Id. 1508.11 and 1509.13. They
also require cautionary labeling,
manufacturer identification, and
recordkeeping. Id. 1508.9, 1508.10,
1509.11 and 1509.12.

Nothing in CPSC’s current crib
regulations requires any performance

test to ensure the structural integrity of
crib side panels and slats. Provisions do
require that slats be spaced no more
than 6 cm (2% inches) apart and that
they maintain their spacing when force
is applied in accordance with specified
testing. Id. 1508.4 and 1509.4. The
regulations also contain a general
requirement that all wood parts be “‘free
from splits, cracks, or other defects
which might lead to structural failure.”
Id. 1508.7(b) and 1509.8(b). However,
these requirements do not specifically
address the hazard of slats disengaging
from crib side panels.

2. The ASTM F1169 Crib Standard

The ASTM F1169 voluntary standard
for full-size cribs contains several safety
testing procedures. In addition to crib
side testing, the standard includes
vertical impact testing, a mattress
support system test, a test method for
crib side latches, a plastic teething rail
test, and requirements for labeling and
instructional literature.

As stated above, JPMA operates a
certification program to certify that cribs
meet the ASTM F1169 standard. For a
manufacturer’s cribs to be certified, the
manufacturer must test at least 15
percent of models quarterly and the
balance once a year in accordance with
the F1169 specification.

The crib side test of F1169 includes
a cyclic test and a static test. For the
cyclic test, a 25-pound weight is
dropped onto the side rail 50 times from
a 3 inch height. For the static test—
conducted after the cyclic test—a static
load of 100 pounds is applied to the
bottom rail of the side panel as the
panel is suspended by the top rail. Both
the drop side and the stationary side of
the crib are tested.

Based on testing conducted by the
Commission staff and other available
information, the current ASTM F1169
standard does not appear to be
adequate. One of the cribs that had been
recalled and was involved in the death
of a child nevertheless passed the
ASTM side panel test when the
Commission’s engineering lab
conducted its tests. Yet, it failed a more
stringent test.

F. Regulatory Alternatives Under
Consideration

The Commission is considering
alternatives to reduce the risks of injury
and death related to disengaged crib
slats. The primary alternative being
considered is amending CPSC’s crib
regulations to require a test to ensure
the structural integrity of crib side
panels and their slats. Such a standard
could be based on an enhancement of
the ASTM F1169 side panel test (e.g.,

increasing the weight that is dropped
onto the crib and the number of cycles)
and addition of a torque test.

Another alternative is for the
Commission to take no regulatory action
but to pursue recalls of hazardous cribs
on a case-by-case basis using its
authority from section 15 of the FHSA,
15 U.S.C. 1274. As explained above,
there have been five corrective action
plans for cribs which had slats that
became disengaged. However, since
numerous manufacturers appear to be
involved, the Commission is concerned
that this may be a wide-spread problem
that would be better addressed through
regulation. As explained above, the
Commission is also concerned that the
existing crib side testing procedure
under ASTM standard F1169 is not
adequate.

Finally, the Commission staff could
continue to work with the ASTM crib
subcommittee to strengthen the F1169
voluntary standard. This option would
not require any regulatory action.
However, the Commission staff has been
working with the ASTM crib
subcommittee since October 1995.
Although slat disengagement incidents
continue to occur, industry has not
agreed to make the voluntary standard
more stringent.

G. Request for Information and
Comments

This ANPR is the first step of a
proceeding which could result in
amending CPSC’s crib standards to
require structural integrity tests for crib
side panels and their slats. All
interested persons are invited to submit
to the Commission their comments on
any aspect of the alternatives discussed
above. Specifically, in accordance with
section 3(f) of the FHSA, the
Commission requests:

(1) Written comments with respect to
the risk of injury identified by the
Commission, the regulatory alternatives
being considered, and other possible
alternatives for addressing the risk.

(2) Any existing standard or portion of
a standard which could be issued as a
proposed regulation.

(3) A statement of intention to modify
or develop a voluntary standard to
address the risk of injury discussed in
this notice, along with a description of
a plan to do so.

All comments and submissions
should be addressed to the Office of the
Secretary, Consumer Product Safety
Commission, Washington, D.C. 20207,
and received no later than February 14,
1997.
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Dated: December 9, 1996.
Sadye E. Dunn,

Secretary, Consumer Product Safety
Commission.

Reference Documents

The following documents contain
information relevant to this rulemaking
proceeding and are available for
inspection at the Office of the Secretary,
Consumer Product Safety Commission,
Room 502, 4330 East-West Highway,
Bethesda, Maryland 20814-4408:

1. Memorandum from Suzanne P. Cassidy,
EHHA, to John Preston, ES, dated June
13, 1996, entitled “‘Incident Data on Crib
Slat Disengagements.”

2. Memorandum from Suzanne P. Cassidy,
EHHA, to John Preston, ES, dated June
13, 1996, entitled ‘‘Data Update on Crib
Slat Disengagements—Incidents
Reported Since June 13, 1996.”

3. Memorandum from Anthony C. Homan,
EC, to Debbie Tinsworth, Project
Manager, dated October 31, 1996,
entitled “Infant Cribs™.

4. Letter from John Preston, P.E., Directorate
for Engineering Sciences, CPSC, to Mr.
William S. Suvak, P.E., Chairman, Crib
Section of ASTM Subcommittee F15.18,
dated October 20, 1995.

5. Letter from John Preston, P.E., Directorate
for Engineering Sciences, CPSC, to Mr.
Willion S. Suvak, P.E., Chairman, Crib
Section of ASTM Subcommittee F15.18,
dated November 8, 1995.

6. Letter from John Preston, P.E., Directorate
for Engineering Sciences, CPSC, to Mr.
Willion S. Suvak, P.E., Chairman, Crib
Section of ASTM Subcommittee F15.18,
dated July 10, 1996.

7. List of Crib Slat Incidents—1/1/90 to 12/
30/95 (prepared by John Preston, CPSC/
ES, 6/12/96).

8. Chronology of Crib Slat Activities
(prepared by John Preston, CPSC/ES, 10/
11/96).

9. Memorandum from Carol Cave, Office of
Compliance, to Debbie Tinsworth,
Project Manager, dated October 17, 1996,
entitled ““Crib Slat Disengagement.”

10. CPSC Press Releases No. 91-114, dated
August 22, 1991; No. 95-076, dated
February 10, 1995; No. 95-088, dated
March 1, 1995; No. 96 December 1995.

11. Sample Letter from David Schmeltzer,
Assistant Executive Director, Office of
Compliance, CPSC, to Crib
Manufacturers and Importers, November
15, 1995.

12. Letter from Marc Schoem, Director of
Corrective Actions, CPSC, to Mr. William
Macmillan, Chairman, Juvenile Products
Manufacturers Association, Inc.,
February 8, 1996.

13. Canadian Standard for Cribs, Portable
Cribs and Cradles, PSB-TC-076, Printed
in Trade Communique, Issue N. 7,
October 1986.

14. ASTM F1169-88, Standard Specification
for Full Size Baby Crib.

15. Memorandum from Robert Hundemer,
LSEL, to Deborah Tinsworth, Project
Manager, dated November 5, 1996,
entitled “Crib Slat Testing.”

16. Memorandum from Ronald L. Medford,
Assistant Executive Director, and
Deborah Kale Tinsworth, Project
Manager, to the Commission, dated
November 19, 1996, “Options Paper:
Crib Slat Disengagement.”

[FR Doc. 96-31834 Filed 12-13-96; 8:45 am]
BILLING CODE 6355-01-P

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[REG—-209834-96]
RIN 1545-AU30

Empowerment Zone Employment
Credit

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations relating to the
period employers may use in computing
the empowerment zone employment
credit under section 1396 of the Internal
Revenue Code. These proposed
regulations reflect and implement
certain changes made by the Omnibus
Budget Reconciliation Act of 1993
(OBRA ’93). They affect employers of
employees who live and work in an
empowerment zone designated under
the statute. These proposed regulations
provide employers with the guidance
necessary to claim the credit. This
document also contains a notice of
public hearing on these proposed
regulations.

DATES: Written comments must be
received March 17, 1997. Outlines of
oral comments and requests to speak at
the public hearing scheduled for May 7,
1997, at 10 a.m., must be received by
April 16, 1997.

ADDRESSES: Send submissions to:
CC:DOM:CORP:R (REG—209834-96),
room 5226, Internal Revenue Service,
POB 7604, Ben Franklin Station,
Washington, D.C. 20044. Submissions
may be hand delivered between the
hours of 8 a.m. and 5 p.m. to:
CC:DOM:CORP:R (REG—209834-96),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue NW,
Washington, DC. Alternatively,
taxpayers may submit comments
electronically via the Internet by
selecting the ““Tax Regs’” option on the

IRS Home Page, or by submitting
comments directly to the IRS Internet
site at http://www.irs.ustreas.gov/prod/
tax__regs/comments.html. The public
hearing will be held in room 2615,
Internal Revenue Building, 1111
Constitution Avenue, NW, Washington,
DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Robert G. Wheeler, (202) 622—6060;
concerning submissions and the
hearing, Michael Slaughter, (202) 622—
7190 (not toll-free numbers).

SUPPLEMENTARY INFORMATION:
Background

This document contains proposed
amendments to the Income Tax
Regulations (26 CFR part 1) relating to
the empowerment zone employment
credit under section 1396. Sections 1391
through 1397D (relating to
empowerment zones and enterprise
communities) were added to the
Internal Revenue Code by the Omnibus
Budget Reconciliation Act of 1993
(OBRA93). Section 1397D of the Code
authorizes the Secretary of the Treasury
to prescribe regulations that may be
necessary or appropriate to carry out the
purposes of section 1394 through
1397C.

The amount of the empowerment
zone employment credit under section
1396 is equal to a specified percentage
of qualified zone wages, which are
certain wages paid or incurred by an
employer for services performed by a
qualified zone employee. Questions
have arisen about the definition of a
“qualified zone employee” in section
1396(d). In particular, questions have
been raised about the appropriate period
under section 1396(d)(1)(A) during
which substantially all of the services
performed by an employee for his or her
employer must be performed within an
empowerment zone in a trade or
business of the employer.

In Notice 96-1, 1996-3 |.R.B. 30, the
IRS announced its intention to publish
a notice of proposed rulemaking that
would clarify the relevant period for
this purpose. Notice 96-1 described a
rule under which employers would
have a choice about what period to use,
and invited comments on this and any
other related issues for which guidance
would be helpful to employers. No
comments were received. These
proposed regulations set forth the rule
described in Notice 96-1.

Explanation of Provisions

Under the proposed regulations, an
employer may use either each pay
period or the entire calendar year as the



Federal Register / Vol. 61, No. 242 / Monday, December 16, 1996 / Proposed Rules

66001

relevant period in determining whether
a particular employee performed
substantially all of his or her services
within an empowerment zone (the
“location-of-services” requirement). For
each taxable year the employer must use
the same method for all its employees,
but the employer may change methods
from one year to the next.

In addition to comments on the
relevant period for applying the
location-of-services requirement,
Treasury and IRS request comments on
other issues relating to the
empowerment zone employment credit
with respect to which guidance may be
helpful to employers. In particular,
comments are requested on whether the
final regulations should include
guidance on (1) the meaning of
“substantially all’” in the location-of-
services requirement, or (2) a provision
authorizing employers to rely on
employee certifications to demonstrate
compliance with the requirement that a
qualified zone employee’s principal
place of abode be in an empowerment
zone. In this regard, commentators may
wish to consider analogous provisions
in the final regulations under § 1.1394—
1 on enterprise zone facility bonds (TD
8673, 61 FR 27258, May 31, 1996).

Some taxpayers and their
representatives have asked whether
there is any requirement that an
employee’s status as a qualified zone
employee be certified by a third party in
a fashion similar to the eligibility
certifications required under the
targeted jobs tax credit (prior to its
expiration on December 31, 1994).
There is no such requirement.

Proposed Effective Date

These proposed regulations are
proposed to be effective December 21,
1994, the date on which the nine
empowerment zones authorized by
OBRA’93 were designated by the
Secretaries of Housing and Urban
Development and Agriculture.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in EO 12866. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations, and because the regulation
does not impose a collection of
information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking will be submitted to the

Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (preferably a signed
original and eight (8) copies) that are
timely submitted to the IRS. All
comments will be available for public
inspection and copying.

A public hearing has been scheduled
for Wednesday, May 7, 1997 in room
2615, Internal Revenue Building, 1111
Constitution Avenue NW, Washington,
DC. Because of access restrictions,
visitors will not be admitted beyond the
building lobby more than 15 minutes
before the hearing starts.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons that wish
to present oral comments at the hearing
must submit written comments and an
outline of topics to be discussed and the
time to be devoted to each topic (signed
original and eight (8) copies by
Wednesday, April 16, 1997).

A period of 10 minutes will be
allotted to each person for making
comments.

An agenda showing the scheduling of
the speakers will be prepared after the
deadline for receiving outlines has
passed. Copies of the agenda will be
available free of charge at the hearing.
Drafting Information

The principal author of these
regulations is Robert G. Wheeler, Office
of Associate Chief Counsel, Employee
Benefits and Exempt Organizations.
However, other personnel from the IRS
and Treasury Department participated
in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by adding an entry
in numerical order to read as follows:

Authority: 26 U.S.C. 7805 * * *
Section™1.1396-1 also issued under 26

U.S.C. 1397D. .
Par. 2. A new undesignated

centerheading and §1.1396-1 are added
to read as follows:

Empowerment Zone Employment
Credit

§1.1396-1 Qualified zone employees.

(a) In general. A qualified zone
employee of an employer is an

employee who satisfies the location-of-
services requirement and the abode
requirement with respect to the same
empowerment zone and is not otherwise
excluded by section 1396(d).

(1) Location-of-services requirement.
The location-of-services requirement is
satisfied if substantially all of the
services performed by the employee for
the employer are performed in the
empowerment zone in a trade or
business of the employer.

(2) Abode requirement. The abode
requirement is satisfied if the
employee’s principal place of abode
while performing those services is in the
empowerment zone.

(b) Period for applying location-of-
services requirement. In applying the
location-of-services requirement, an
employer may use either the pay period
method described in paragraph (b)(1) of
this section or the calendar year method
described in paragraph (b)(2) of this
section. For each taxable year of an
employer, the employer must either use
the pay period method with respect to
all of its employees or use the calendar
year method with respect to all of its
employees. The employer may change
the method applied to all of its
employees from one taxable year to the
next.

(1) Pay period method—(i) Relevant
period. Under the pay period method,
the relevant period for applying the
location-of-services requirement is each
pay period in which an employee
provides services to the employer. If an
employer has one pay period for certain
employees and a different pay period for
other employees (e.g., a weekly pay
period for hourly wage employees and
a bi-weekly pay period for salaried
employees), the pay period actually
applicable to a particular employee is
the relevant pay period for that
employee under this method.

(ii) Application of method. Under this
method, an employee does not satisfy
the location-of-services requirement
during a pay period unless substantially
all of the services performed by the
employee for the employer during that
pay period are performed within the
empowerment zone in a trade or
business of the employer.

(2) Calendar year method—(i)
Relevant period. Under the calendar
year method, the relevant period for an
employee is the entire calendar year
with respect to which the credit is being
claimed. However, for any employee
who is employed by the employer for
less than the entire calendar year, the
relevant period is the portion of that
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calendar year during which the
employee is employed by the employer.

(ii) Application of method. Under this
method, an employee does not satisfy
the location-of-services requirement
during any part of a calendar year
unless substantially all of the services
performed by the employee for the
employer during that calendar year (or,
if the employee is employed by the
employer for less than the entire
calendar year, the portion of that
calendar year during which the
employee is employed by the employer)
are performed within the empowerment
zone in a trade or business of the
employer.

(3) Examples. This paragraph (b) may
be illustrated by the following
examples. In each example, the
employees satisfy the abode
requirement at all relevant times and all
services performed by the employees for
their employer are performed in a trade
or business of the employer. The
employees are not precluded from being
qualified zone employees by section
1396(d)(2) (certain employees
ineligible). No portion of the employees’
wages is precluded from being qualified
zone wages by section 1396(c)(2) (only
first $15,000 of wages taken into
account) or section 1396(c)(3)
(coordination with targeted jobs credit
and work opportunity credit). The
examples are as follows:

Example 1. (i) Employer X has a weekly
pay period for all its employees. Employee A
works for X throughout 1997. During each of
the first 20 weekly pay periods in 1997,
substantially all of A’s work for X is
performed within the empowerment zone in
which A resides. A also works in the zone
at various times during the rest of the year,
but there is no other pay period in which
substantially all of A’s work for X is
performed within the empowerment zone.

(i) Employer X uses the pay period
method. For each of the first 20 pay periods
of 1997, A is a qualified zone employee, all
of A’s wages from X are qualified zone wages,
and X may claim the empowerment zone
employment credit with respect to those
wages. X cannot claim the credit with respect
to any of A’s wages for the rest of 1997.

Example 2. (i) Employer Y has a weekly
pay period for its factory workers and a bi-
weekly pay period for its office workers.
Employee B works for Y in various factories
and Employee C works for Y in various
offices.

(i) Employer Y uses the pay period
method. Y must use B’s weekly pay periods
to determine the periods (if any) in which B
is a qualified zone employee. Y may claim
the empowerment zone employment credit
with respect to B’s wages only for the weekly
pay periods for which B is a qualified zone
employee, because those are B’s only wages
that are qualified zone wages. Y must use C’s
bi-weekly pay periods to determine the
periods (if any) in which C is a qualified zone

employee. Y may claim the credit with
respect to C’s wages only for the bi-weekly
pay periods for which C is a qualified zone
employee, because those are C’s only wages
that are qualified zone wages.

Example 3. (i) Employees D and E work for
Employer Z throughout 1997. Although some
of D’s work for Z in 1997 is performed
outside the empowerment zone in which D
resides, substantially all of it is performed
within the empowerment zone. E’s work for
Z is performed within the empowerment
zone in which E resides for several weeks of
1997 but outside the zone for the rest of the
year so that, viewed on an annual basis, E’s
work is not substantially all performed
within the empowerment zone.

(ii) Employer Z uses the calendar year
method. D is a qualified zone employee for
the entire year, all of D’s 1997 wages from Z
are qualified zone wages, and Z may claim
the empowerment zone employment credit
with respect to all of those wages, including
the portion attributable to work outside the
zone. Under the calendar year method, E is
not a qualified zone employee for any part of
1997, none of E’s 1997 wages are qualified
zone wages, and Z cannot claim any
empowerment zone employment credit with
respect to E’s wages for 1997. Z cannot use
the calendar year method for D and the pay
period method for E because Z must use the
same method for all employees. For 1998,
however, Z can switch to the pay period
method for E if Z also switches to the pay
period method for D and all Z's other
employees.

(c) Effective date. This section applies
with respect to wages paid or incurred
on or after December 21, 1994.

Margaret Milner Richardson,
Commissioner of Internal Revenue.

[FR Doc. 96-31718 Filed 12—13-96; 8:45 am]
BILLING CODE 4830-01-U

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1926
[Docket No. S-775]
RIN 1218-AA65

Negotiated Rulemaking Committee;
Reestablish

AGENCY: Occupational Safety and Health
Administration (OSHA), Department of
Labor.

ACTION: Notice of reestablishment of the
Steel Erection Negotiated Rulemaking
Advisory Committee charter.

SUMMARY: The Secretary of Labor has
determined that it is in the public
interest to reestablish the charter of
Steel Erection Negotiated Rulemaking
Advisory Committee (SENRAC) for the
Committee to complete its charge to

make recommendations to OSHA on a
proposed rule for steel erection
activities in construction. The re-
establishment of the charter will allow
SENRAC to continue its work for a
period of two years or until the
promulgation of the final standard,
whichever occurs first.

DATES: The Charter will be filed on
December 31, 1996.

ADDRESSES: Any written comments in
response to this notice should be sent in
quadruplicate, to the Docket Officer,
Docket S—775, U.S. Department of
Labor, Occupational Safety and Health
Administration, Room N2624, 200
Constitution Avenue, N.W.,
Washington, D.C. 20210 (202) 219-7894.
FOR FURTHER INFORMATION CONTACT: Ms.
Bonnie Friedman, Director, Office of
Information and Consumer Affairs,
OSHA, U.S. Department of Labor, Room
N-3647, 200 Constitution Avenue,
N.W., Washington, D.C. 20210;
telephone (202) 219-8615.
SUPPLEMENTARY INFORMATION: In
accordance with the Federal Advisory
Committee Act (Title 5 U.S.C. App. 1),
section 3 of 1990, Title 5 U.S.C. 561, et
seq., the Secretary of Labor has
determined that the reestablishment of
SENRAC's charter is in the public
interest in connection with the
performance of duties imposed on the
Department by the Occupational Safety
and Health Act (29 U.S.C. 651, et seq.).

SENRAC is composed of 20 members
including representatives from labor,
industry, small business, public
interests and government agencies
appointed by the Secretary of Labor.

The Department of Labor anticipates
that the SENRAC Committee will soon
complete its work on the first phase of
a revised steel erection standard. The
Committee did not believe it had
enough information to agree on one
issue that was a part of its original
mandate, the standards governing
slippery metal deck surfaces. The
Committee will seek information, data,
studies, and views from all interested
members of the public to assist in
developing a recommendation on this
issue.

The Committee will report to the
Assistant Secretary for Occupational
Safety and Health. It will function solely
as an advisory body in compliance with
the provisions of the Federal Advisory
Committee Act (FACA) and the
Negotiated Rulemaking Act (NRA). Its
charter will be filed, as required by
FACA, within fifteen (15) days of the
date of this publication.

Meetings of this committee will be
announced in the Federal Register and
are open to the public.
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Interested parties are invited to
submit comments regarding the re-
establishment of the committee to the
Docket Officer, Docket S—775, U.S.
Department of Labor, Occupational
Safety and Health Administration,
Room N2624, 200 Constitution Avenue,
N.W., Washington, D.C. 20210; (202)
219-7894. All parties interested in
furnishing information, data, studies,
and views on the matter of slippery
metal deck surfaces may furnish such
material to the Committee at the same
address.

With this notice, | am reestablishing
the charter of the Steel Erection
Negotiated Rulemaking Advisory
Committee.

Signed at Washington, DC this 10th day of
December, 1996.

Robert B. Reich,

Secretary of Labor.

[FR Doc. 96-31807 Filed 12-13-96; 8:45 am]
BILLING CODE 4510-26-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[FL-067-1-9635b; FRL-5640-5]
Approval and Promulgation of
Implementation Plans Florida:

Approval of Revisions to the State
Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA proposes to approve
the State implementation plan (SIP)
revision submitted by the State of
Florida for the purpose of granting
variances from the Stage Il vapor
recovery program. In the final rules
section of this Federal Register, the EPA
is approving the State’s SIP revision as
a direct final rule without prior proposal
because the Agency views this as a
noncontroversial revision amendment
and anticipates no adverse comments. A
detailed rationale for the approval is set
forth in the direct final rule. If no
adverse comments are received in
response to this proposed rule, no
further activity is contemplated in
relation to this proposed rule. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. The EPA
will not institute a second comment
period on this document. Any parties
interested in commenting on this
document should do so at this time.

DATES: To be considered, comments
must be received by January 15, 1997.
ADDRESSES: Written comments on this
action should be addressed to Alan
Powell at the EPA Regional Office
listed.

Copies of the documents relative to
this action are available for public
inspection during normal business
hours at the following locations. The
interested persons wanting to examine
these documents should make an
appointment with the appropriate office
at least 24 hours before the visiting day.

Environmental Protection Agency,
Region 4 Air Programs Branch, 100
Alabama Street, SW, Atlanta, Georgia
30303. Florida Department of
Environmental Protection, Twin Towers
Office Building, 2600 Blair Stone Road,
Tallahassee, Florida 32399-2400.

FOR FURTHER INFORMATION CONTACT:
Alan Powell, Regulatory Planning and
Development Section, Air Programs
Branch, Air, Pesticides & Toxics
Management Division, Region 4
Environmental Protection Agency, 100
Alabama Street, SW., Atlanta, Georgia
30303. The telephone number is 404/
562—9045. Reference file FL-067-1—
9635.

SUPPLEMENTARY INFORMATION: For
additional information see the direct
final rule which is published in the

rules section of this Federal Register.
Dated: September 5, 1996.

A. Stanley Meiburg,

Acting Regional Administrator.

[FR Doc. 96-31593 Filed 12—13-96; 8:45 am]
BILLING CODE 6560-50-F

40 CFR Part 55
[FRL-5664-5]

Outer Continental Shelf Air
Regulations; Consistency Update for
California

AGENCY: Environmental Protection
Agency (“EPA”).

ACTION: Notice of proposed rulemaking;
consistency update.

SUMMARY: EPA is proposing to update a
portion of the Outer Continental Shelf
(“OCS”’) Air Regulations. Requirements
applying to OCS sources located within
25 miles of states’ seaward boundaries
must be updated periodically to remain
consistent with the requirements of the
corresponding onshore area (‘““COA™), as
mandated by section 328(a)(1) of the
Clean Air Act (“the Act”), the Clean Air
Act Amendments of 1990. The portion
of the OCS air regulations that is being
updated pertains to the requirements for
OCS sources for which the Santa

Barbara County Air Pollution Control
District (Santa Barbara County APCD),
the South Coast Air Quality
Management District (South Coast
AQMD) and the Ventura County Air
Pollution Control District (Ventura
County APCD) are the designated COAs.
The OCS requirements for the above
Districts, contained in the Technical
Support Document, are proposed to be
incorporated by reference into the Code
of Federal Regulations and are listed in
the appendix to the OCS air regulations.
Proposed changes to the existing
requirements are discussed below.

DATES: Comments on the proposed
update must be received on or before
January 15, 1997.

ADDRESSES: Comments must be mailed
(in duplicate if possible) to: EPA Air
Docket (A-5), Attn: Docket No. A-93-16
Section XIII, Environmental Protection
Agency, Air and Toxics Division,
Region 9, 75 Hawthorne St., San
Francisco, CA 94105.

Docket: Supporting information used
in developing the proposed notice and
copies of the documents EPA is
proposing to incorporate by reference
are contained in Docket No. A—93-16
Section XIII. This docket is available for
public inspection and copying
Monday—Friday during regular
business hours at the following
locations:

EPA Air Docket (A-5), Attn: Docket
No. A-93-16 Section XIllI,
Environmental Protection Agency, Air
and Toxics Division, Region 9, 75
Hawthorne St., San Francisco, CA
94105.

EPA Air Docket (LE-131), Attn: Air
Docket No. A—93-16 Section XIII,
Environmental Protection Agency, 401
M Street SW, Room M-1500,
Washington, DC 20460. A reasonable fee
may be charged for copying.

FOR FURTHER INFORMATION CONTACT:
Christine Vineyard, Air and Toxics
Division (Air-4), U.S. EPA Region 9, 75
Hawthorne Street, San Francisco, CA
94105, (415) 744-1197.

SUPPLEMENTARY INFORMATION:
Background

On September 4, 1992, EPA
promulgated 40 CFR part 551, which
established requirements to control air
pollution from OCS sources in order to
attain and maintain federal and state

1The reader may refer to the Notice of Proposed
Rulemaking, December 5, 1991 (56 FR 63774), and
the preamble to the final rule promulgated
September 4, 1992 (57 FR 40792) for further
background and information on the OCS
regulations.
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ambient air quality standards and to
comply with the provisions of part C of
title I of the Act. Part 55 applies to all
OCS sources offshore of the States
except those located in the Gulf of
Mexico west of 87.5 degrees longitude.
Section 328 of the Act requires that for
such sources located within 25 miles of
a state’s seaward boundary, the
requirements shall be the same as would
be applicable if the sources were located
in the COA. Because the OCS
requirements are based on onshore
requirements, and onshore requirements
may change, section 328(a)(1) requires
that EPA update the OCS requirements
as necessary to maintain consistency
with onshore requirements.

Pursuant to §55.12 of the OCS rule,
consistency reviews will occur (1) at
least annually; (2) upon receipt of a
Notice of Intent under §55.4; or (3)
when a state or local agency submits a
rule to EPA to be considered for
incorporation by reference in part 55.
This notice of proposed rulemaking is
being promulgated in response to the
submittal of rules by three local air
pollution control agencies. Public
comments received in writing within 30
days of publication of this notice will be
considered by EPA before publishing a
notice of final rulemaking.

Section 328(a) of the Act requires that
EPA establish requirements to control
air pollution from OCS sources located
within 25 miles of states’ seaward
boundaries that are the same as onshore
requirements. To comply with this
statutory mandate, EPA must
incorporate applicable onshore rules
into part 55 as they exist onshore. This
limits EPA’s flexibility in deciding
which requirements will be
incorporated into part 55 and prevents
EPA from making substantive changes
to the requirements it incorporates. As
aresult, EPA may be incorporating rules
into part 55 that do not conform to all
of EPA’s state implementation plan
(SIP) guidance or certain requirements
of the Act. Consistency updates may
result in the inclusion of state or local
rules or regulations into part 55, even
though the same rules may ultimately be
disapproved for inclusion as part of the
SIP. Inclusion in the OCS rule does not
imply that a rule meets the requirements
of the Act for SIP approval, nor does it
imply that the rule will be approved by
EPA for inclusion in the SIP.

EPA Evaluation and Proposed Action

In updating 40 CFR part 55, EPA
reviewed the rules submitted for
inclusion in part 55 to ensure that they
are rationally related to the attainment
or maintenance of federal or state
ambient air quality standards or part C

of title I of the Act, that they are not
designed expressly to prevent
exploration and development of the
OCS and that they are applicable to OCS
sources. 40 CFR 55.1. EPA has also
evaluated the rules to ensure they are
not arbitrary or capricious. 40 CFR 55.12
(e). In addition, EPA has excluded
administrative or procedural rules,2 and
requirements that regulate toxics which
are not related to the attainment and
maintenance of federal and state
ambient air quality standards.

A. After review of the rules submitted
by Santa Barbara County APCD against
the criteria set forth above and in 40
CFR part 55, EPA is proposing to make
the following rules applicable to OCS
sources for which the Santa Barbara
County APCD is designated as the COA.

1. The following rules were submitted
as revisions to existing requirements:

Rule 102 Definitions (Adopted 7/18/
96)

Rule 205 Standards for Granting
Applications (Adopted 8/15/96)

Rule 323 Architectural Coatings
(Adopted 7/18/96)

B. After review of the rules submitted
by South Coast AQMD against the
criteria set forth above and in 40 CFR
part 55, EPA is proposing to make the
following rules applicable to OCS
sources for which the South Coast
AQMD is designated as the COA.

1. The following rules were submitted
as revisions to existing requirements:

Rule 301 Permit Fees (except (€)(3)
and Table 1V) (Adopted 5/10/96)

Rule 304 Equipment, Materials, and
Ambient Air Analyses (Adopted 5/
10/96)

Rule 304.1 Analyses Fee (Adopted 5/
10/96)

Rule 306 Plan Fees (Adopted 5/10/96)

Rule 309 Fees for Regulation XVI
Plans (Adopted 5/10/96)

Rule 430 Breakdown Provisions ((a)
and (e) only) (Adopted 7/12/96)

Rule 1107 Coating of Metal Parts and
Products (Adopted 3/8/96)

Rule 1113 Architectural Coatings
(Adopted 3/8/96)

Rule 1129 Aerosol Coatings (Adopted
3/8/96)

Rule 1136 Wood Products Coatings
(Adopted 6/14/96)

Rule 1303 Requirements (Adopted 5/
10/96)

Rule 1304 Exemptions (Adopted 6/
14/96)

2 After delegation, each COA will use its
administrative and procedural rules as onshore. In
those instances where EPA does not delegate
authority to implement and enforce part 55, EPA
will use its own administrative and procedural
requirements to implement the substantive
requirements. 40 CFR 55.14 (c)(4).

Rule 1306 Emission Calculations
(Adopted 6/14/96)

Rule 1610 Old-Vehicle Scrapping
(Adopted 3/8/96)

Rule 2002 Allocations for Oxides of
Nitrogen and Oxides of Sulfur
(Adopted 7/12/96)

Rule 2004 Requirements (except (1)(B
and C)) (Adopted 7/12/96)

Rule 2005 New Source Review for
RECLAIM (except (i)) (Adopted 7/
12/96)

Rule 2011 Requirements for
Monitoring, Reporting, and
Recordkeeping for SOx Emissions
(Adopted 7/12/96)

Rule 2012 Requirements for
Monitoring, Reporting, and
Recordkeeping for NOx Emissions
(Adopted 7/12/96)

Rule 2015 Backstop Provisions (except
(b)(1)(G) and (b)(3)(B)) (Adopted 7/
12/96)

2. The following rules were submitted
but will not be included until the
District’s Title V Operating Permits
program has been approved:

Rule 518 Variance Procedures for Title
V Facilities (Adopted 8/11/95)

Rule 518.1 Permit Appeal Procedures
for Title V Facilities (Adopted 8/11/
95)

Rule 518.2 Federal Alternative
Operating Conditions (Adopted 1/
12/96)

Rule XXX Title V Permits (Adopted
8/11/95)

3. The following rule was submitted
but will not be included because it does
not apply to OCS Sources:

Rule 1902 Transportation Conformity
(Adopted 5/10/96)

C. After review of the rules submitted
by Ventura County APCD against the
criteria set forth above and in 40 CFR
part 55, EPA is proposing to make the
following rules applicable to OCS
sources for which Ventura County
APCD is designated as the COA.

1. The following rules were submitted
as revisions to existing requirements:
Rule 2 Definitions (Adopted 4/9/96)
Rule 23 Exemptions (Adopted 7/9/96)
Rule 44 Exemption Evaluation Fee

(Adopted 9/10/96)

Rule 72 New Source Performance
Standards (NSPS) (Adopted 9/10/96)

Rule 74.6 Surface Cleaning and
Degreasing (Adopted 7/9/96)

Rule 74.6.1 Cold Cleaning Operations
(Adopted 7/9/96)

Rule 74.6.2 Batch Loaded Vapor
Degreasing Operations (Adopted 7/9/
96)

Rule 74.12 Surface Coating of Metal
Parts and Products (Adopted 9/10/96)

Rule 74.20 Adhesives and Sealants
(adopted 9/10/96)
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Rule 74.24 Marine Coating Operations
(Adopted 9/10/96)

Rule 74.30 Wood Products Coatings
(Adopted 9/10/96)

2. The following rule was submitted to
be removed from Section 54.14:

Rule 66 Organic Solvents

Executive Order 12291 (Regulatory
Impact Analysis)

The Office of Management and Budget
has exempted this rule from the
requirements of Section 3 of Executive
Order 12291. This exemption continues
in effect under Executive Order 12866
which superseded Executive Order
12291 on September 30, 1993.

Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
requires each federal agency to perform
a Regulatory Flexibility Analysis for all
rules that are likely to have a
“significant impact on a substantial
number of small entities.” Small entities
include small businesses, organizations,
and governmental jurisdictions.

As was stated in the final regulation,
the OCS rule does not apply to any
small entities, and the structure of the
rule averts direct impacts and mitigates
indirect impacts on small entities. This
consistency update merely incorporates
onshore requirements into the OCS rule
to maintain consistency with onshore
regulations as required by section 328 of
the Act and does not alter the structure
of the rule.

The EPA certifies that this notice of
proposed rulemaking will not have a
significant impact on a substantial
number of small entities.

List of Subjects in 40 CFR Part 55

Environmental protection,
Administrative practice and procedure,
Air pollution control, Hydrocarbons,
Intergovernmental relations, Nitrogen
dioxide, Nitrogen oxides, Outer
Continental Shelf, Ozone, Particulate
matter, Permits, Reporting and
recordkeeping requirements, Sulfur
oxides.

Dated: December 8, 1996.
Felicia Marcus,
Regional Administrator.
Title 40 of the Code of Federal

Regulations, part 55, is proposed to be
amended as follows:

PART 55—[AMENDED]

1. The authority citation for part 55
continues to read as follows:

Authority: Section 328 of the Clean Air Act

(42 U.S.C. 7401 et seq.) as amended by Public
Law 101-549.

2. Section 55.14 is proposed to be
amended by revising paragraphs
(©)B)(i)(F), (e)(3)(ii)(G), and (e)(3)(ii)(H)

to read as follows:

§55.14 Requirements that apply to OCS
sources located within 25 miles of states’
seaward boundaries, by state.
* * * * *

e * Kk *

3 * X %

(”) * Kk %

(F) Santa Barbara County Air
Pollution Control District Requirements
Applicable to OCS Sources.

(G) South Coast Air Quality
Management District Requirements
Applicable to OCS Sources (Part | and
Part I1).

(H) Ventura County Air Pollution
Control District Requirements
Applicable to OCS Sources.

* * * * *

3. Appendix A to 40 CFR Part 55 is
proposed to be amended by revising
paragraphs (b)(6), (b)(7), and (b)(8)
under the heading “California” to read
as follows:

Appendix A to 40 CFR Part 55—L.isting
of State and Local Requirements
Incorporated by Reference Into Part 55,

by State

* * * * *

California

* * * * *
(b) EE S

(6) The following requirements are
contained in Santa Barbara County Air
Pollution Control District Requirements
Applicable to OCS Sources:

Rule 102 Definitions (Adopted 7/18/96)

Rule 103 Severability (Adopted 10/23/78)

Rule 201 Permits Required (Adopted 7/2/
79)

Rule 202 Exemptions to Rule 201 (Adopted
3/10/92)

Rule 203 Transfer (Adopted 10/23/78)

Rule 204 Applications (Adopted 10/23/78)

Rule 205 Standards for Granting
Applications (Adopted 8/15/96)

Rule 206 Conditional Approval of
Authority to Construct or Permit to Operate
(Adopted 10/15/91)

Rule 207 Denial of Application (Adopted
10/23/78)

Rule 210 Fees (Adopted 5/7/91)

Rule 212 Emission Statements (Adopted
10/20/92)

Rule 301 Circumvention (Adopted
10/23/78)

Rule 302 Visible Emissions (Adopted
10/23/78)

Rule 304 Particulate Matter-Northern Zone
(Adopted 10/23/78)

Rule 305 Particulate Matter Concentration-
Southern Zone (Adopted 10/23/78)

Rule 306 Dust and fumes-Northern Zone
(Adopted 10/23/78)

Rule 307 Particulate Matter Emission
Weight Rate-Southern Zone (Adopted 10/
23/78)

Rule 308 Incinerator Burning (Adopted
10/23/78)

Rule 309 Specific Contaminants (Adopted
10/23/78)

Rule 310 Odorous Organic Sulfides
(Adopted 10/23/78)

Rule 311 Sulfur Content of Fuels (Adopted
10/23/78)

Rule 312 Open Fires (Adopted 10/2/90)

Rule 316 Storage and Transfer of Gasoline
(Adopted 12/14/93)

Rule 317 Organic Solvents (Adopted
10/23/78)

Rule 318 Vacuum Producing Devices or
Systems-Southern Zone (Adopted
10/23/78)

Rule 321 Control of Degreasing Operations
(Adopted 7/10/90)

Rule 322 Metal Surface Coating Thinner
and Reducer (Adopted 10/23/78)

Rule 323 Architectural Coatings (Adopted
7/18/96)

Rule 324 Disposal and Evaporation of
Solvents (Adopted 10/23/78)

Rule 325 Crude Oil Production and
Separation (Adopted 1/25/94)

Rule 326 Storage of Reactive Organic Liquid
Compounds (Adopted 12/14/93)

Rule 327 Organic Liquid Cargo Tank Vessel
Loading (Adopted 12/16/85)

Rule 328 Continuous Emission Monitoring
(Adopted 10/23/78)

Rule 330 Surface Coating of Miscellaneous
Metal Parts and Products (Adopted
4/21/95)

Rule 331 Fugitive Emissions Inspection and
Maintenance (Adopted 12/10/91)

Rule 332 Petroleum Refinery Vacuum
Producing Systems, Wastewater Separators
and Process Turnarounds (Adopted
6/11/79)

Rule 333 Control of Emissions from
Reciprocating Internal Combustion Engines
(Adopted 12/10/91)

Rule 342 Control of Oxides of Nitrogen
(NOy from Boilers, Steam Generators and
Process Heaters) (Adopted 03/10/92)

Rule 343 Petroleum Storage Tank Degassing
(Adopted 12/14/93)

Rule 344 Petroleum Sumps, Pits, and Well
Cellars (Adopted 11/10/94)

Rule 359 lares and Thermal Oxidizers
(6/28/94)

Rule 370 Potential to Emit—Limitations for
Part 70 Sources (Adopted 6/15/95)

Rule 505 Breakdown Conditions Sections
A.,B.1,. and D. only (Adopted 10/23/78)

Rule 603 Emergency Episode Plans
(Adopted 6/15/81)

Rule 702 General Conformity (Adopted
10/20/94)

Rule 1301 Part 70 Operating Permits—
General Information (Adopted 11/09/93)

Rule 1302 Part 70 Operating Permits—
Permit Application (Adopted 11/09/93)

Rule 1303 Part 70 Operating Permits—
Permits (Adopted 11/09/93)

Rule 1304 Part 70 Operating Permits—
Issuance, Renewal, Modification and
Reopening (Adopted 11/09/93)

Rule 1305 Part 70 Operating Permits—
Enforcement (Adopted 11/09/93)

(7) The following requirements are
contained in South Coast Air Quality
Management District Requirements
Applicable to OCS Sources:
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Rule 102 Definition of Terms (Adopted
11/4/88)

Rule 103 Definition of Geographical Areas
(Adopted 1/9/76)

Rule 104 Reporting of Source Test Data and
Analyses (Adopted 1/9/76)

Rule 108 Alternative Emission Control
Plans (Adopted 4/6/90)

Rule 109 Recordkeeping for Volatile
Organic Compound Emissions (Adopted
3/6/92)

Rule 201 Permit to Construct (Adopted
1/5/90)

Rule 201.1 Permit Conditions in Federally
Issued Permits to Construct (Adopted
1/5/90)

Rule 202 Temporary Permit to Operate
(Adopted 5/7/76)

Rule 203 Permit to Operate (Adopted 1/5/
90)

Rule 204 Permit Conditions (Adopted 3/6/
92)

Rule 205 Expiration of Permits to Construct
(Adopted 1/5/90)

Rule 206 Posting of Permit to Operate
(Adopted 1/5/90)

Rule 207 Altering or Falsifying of Permit
(Adopted 1/9/76)

Rule 208 Permit for Open Burning
(Adopted 1/5/90)

Rule 209 Transfer and Voiding of Permits
(Adopted 1/5/90)

Rule 210 Applications (Adopted 1/5/90)

Rule 212 Standards for Approving Permits
(Adopted 8/12/94) except (c)(3) and (e)

Rule 214 Denial of Permits (Adopted 1/5/
90)

Rule 217 Provisions for Sampling and
Testing Facilities (Adopted 1/5/90)

Rule 218 Stack Monitoring (Adopted 8/7/81)

Rule 219 Equipment Not Requiring a Written
Permit Pursuant to Regulation Il (Adopted
8/12/94)

Rule 220 Exemption—Net Increase in
Emissions (Adopted 8/7/81)

Rule 221 Plans (Adopted 1/4/85)

Rule 301 Permit Fees (Adopted 5/10/96)
except (e)(3) and Table IV

Rule 304 Equipment, Materials, and
Ambient Air Analyses (Adopted 5/10/96)

Rule 304.1 Analyses Fees (Adopted 5/10/96)

Rule 305 Fees for Acid Deposition (Adopted
10/4/91)

Rule 306 Plan Fees (Adopted 5/10/96)

Rule 309 Fees for Regulation XVI Plans
(Adopted 5/10/96)

Rule 401 Visible Emissions (Adopted 4/7/89)

Rule 403 Fugitive Dust (Adopted 7/9/93)

Rule 404 Particulate Matter—Concentration
(Adopted 2/7/86)

Rule 405 Solid Particulate Matter—Weight
(Adopted 2/7/86)

Rule 407 Liquid and Gaseous Air
Contaminants (Adopted 4/2/82)

Rule 408 Circumvention (Adopted 5/7/76)

Rule 409 Combustion Contaminants
(Adopted 8/7/81)

Rule 429 Start-Up and Shutdown Provisions
for Oxides of Nitrogen (Adopted 12/21/90)

Rule 430 Breakdown Provisions, (a) and (e)
only (Adopted 7/12/96)

Rule 431.1 Sulfur Content of Gaseous Fuels
(Adopted 10/2/92)

Rule 431.2 Sulfur Content of Liquid Fuels
(Adopted 5/4/90)

Rule 431.3 Sulfur Content of Fossil Fuels
(Adopted 5/7/76)

Rule 441 Research Operations (Adopted 5/
7/76)

Rule 442 Usage of Solvents (Adopted 3/5/82)

Rule 444 Open Fires (Adopted 10/2/87)

Rule 463 Organic Liquid Storage (Adopted
3/11/94)

Rule 465 Vacuum Producing Devices or
Systems (Adopted 11/1/91)

Rule 468 Sulfur Recovery Units (Adopted
10/8/76)

Rule 473 Disposal of Solid and Liquid
Wastes (Adopted 5/7/76)

Rule 474 Fuel Burning Equipment-Oxides of
Nitrogen (Adopted 12/4/81)

Rule 475 Electric Power Generating
Equipment (Adopted 8/7/78)

Rule 476 Steam Generating Equipment
(Adopted 10/8/76)

Rule 480 Natural Gas Fired Control Devices
(Adopted 10/7/77) Addendum to
Regulation IV (Effective 1977)

Rule 701 General (Adopted 7/9/82)

Rule 702 Definitions (Adopted 7/11/80)

Rule 704 Episode Declaration (Adopted 7/
9/82)

Rule 707 Radio—Communication System
(Adopted 7/11/80)

Rule 708 Plans (Adopted 7/9/82)

Rule 708.1 Stationary Sources Required to
File Plans (Adopted 4/4/80)

Rule 708.2 Content of Stationary Source
Curtailment Plans (Adopted 4/4/80)

Rule 708.4 Procedural Requirements for
Plans (Adopted 7/11/80)

Rule 709 First Stage Episode Actions
(Adopted 7/11/80)

Rule 710 Second Stage Episode Actions
(Adopted 7/11/80)

Rule 711 Third Stage Episode Actions
(Adopted 7/11/80)

Rule 712 Sulfate Episode Actions (Adopted
7/11/80)

Rule 715 Burning of Fossil Fuel on Episode
Days (Adopted 8/24/77)

Regulation IX—New Source Performance
Standards (Adopted 4/8/94)

Rule 1106 Marine Coatings Operations
(Adopted 1/13/95)

Rule 1107 Coating of Metal Parts and
Products (Adopted 3/8/96)

Rule 1109 Emissions of Oxides of Nitrogen
for Boilers and Process Heaters in
Petroleum Refineries (Adopted 8/5/88)

Rule 1110 Emissions from Stationary
Internal Combustion Engines
(Demonstration) (Adopted 11/6/81)

Rule 1110.1 Emissions from Stationary
Internal Combustion Engines (Adopted
10/4/85)

Rule 1110.2 Emissions from Gaseous and
Liquid-Fueled Internal Combustion
Engines (Adopted 12/9/94)

Rule 1113 Architectural Coatings (Adopted
3/8/96)

Rule 1116.1 Lightering Vessel Operations-
Sulfur Content of Bunker Fuel (Adopted
10/20/78)

Rule 1121 Control of Nitrogen Oxides from
Residential-Type Natural Gas-Fired Water
Heaters (Adopted 3/10/95)

Rule 1122 Solvent Cleaners (Degreasers)
(Adopted 4/5/91)

Rule 1123 Refinery Process Turnarounds
(Adopted 12/7/90)

Rule 1129 Aerosol Coatings (Adopted 3/8/
96)

Rule 1134 Emissions of Oxides of Nitrogen
from Stationary Gas Turbines (Adopted
8/4/89)

Rule 1136 Wood Products Coatings
(Adopted 6/14/96)

Rule 1140 Abrasive Blasting (Adopted 8/2/
85)

Rule 1142 Marine Tank Vessel Operations
(Adopted 7/19/91)

Rule 1146 Emissions of Oxides of Nitrogen
from Industrial, Institutional, and
Commercial Boilers, Steam Generators, and
Process Heaters (Adopted 5/13/94)

Rule 1146.1 Emission of Oxides of Nitrogen
from Small Industrial, Institutional, and
Commercial Boilers, Steam Generators, and
Process Heaters (Adopted 5/13/94)

Rule 1148 Thermally Enhanced Oil Recovery
Wells (Adopted 11/5/82)

Rule 1149 Storage Tank Degassing (Adopted
4/1/88)

Rule 1168 Control of Volatile Organic
Compound Emissions from Adhesive
Application (Adopted 12/10/93)

Rule 1171 Solvent Cleaning Operations
(Adopted 5/12/95)

Rule 1173 Fugitive Emissions of Volatile
Organic Compounds (Adopted 5/13/94)

Rule 1176 Sumps and Wastewater
Separators (Adopted 5/13/94)

Rule 1301 General (Adopted 6/28/90)

Rule 1302 Definitions (Adopted 5/3/91)

Rule 1303 Requirements (Adopted 5/10/96)

Rule 1304 Exemptions (Adopted 6/14/96)

Rule 1306 Emission Calculations (Adopted
6/14/96)

Rule 1313 Permits to Operate (Adopted 6/
28/90)

Rule 1403 Asbestos Emissions from
Demolition/Renovation Activities
(Adopted 4/8/94)

Rule 1610 Old-Vehicle Scrapping (Adopted
3/8/96)

Rule 1701

Rule 1702

Rule 1703

Rule 1704

Rule 1706
1/6/89)

Rule 1713
10/7/88)

Regulation XVII Appendix (effective 1977)

Rule 1901 General Conformity (Adopted
9/9/94)

Rule 2000 General (Adopted 7/12/96)

Rule 2001 Applicability (Adopted 10/15/
93)

Rule 2002 Allocations for oxides of nitrogen
(NOx) and oxides of sulfur (SOx)
Emissions (Adopted 7/12/96)

Rule 2004 Requirements (Adopted 7/12/96)
except (I) (B and C)

Rule 2005 New Source Review for
RECLAIM (Adopted 7/12/96) except (i)

Rule 2006 Permits (Adopted 10/15/93)

Rule 2007 Trading Requirements (Adopted
10/15/93)

Rule 2008 Mobiles Source Credits (Adopted
10/15/93)

Rule 2010 Administrative Remedies and
Sanctions (Adopted 10/15/93)

Rule 2011 Requirements for Monitoring,
Reporting, and Recordkeeping for Oxides
of Sulfur (SOx) Emissions (Adopted
7/12/96)

Appendix A Volume IV—(Protocol for
oxides of sulfur) (Adopted 3/10/95)

General (Adopted 1/6/89)
Definitions (Adopted 1/6/89)
PSD Analysis (Adopted 10/7/88)
Exemptions (Adopted 1/6/89)
Emission Calculations (Adopted

Source Obligation (Adopted
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Rule 2012 Requirements for Monitoring,
Reporting, and Recordkeeping for Oxides
of Nitrogen (NOx) Emissions (Adopted
7/12/96)

Appendix A Volume V—(Protocol for oxides
of nitrogen) (Adopted 3/10/95)

Rule 2015 Backstop Provisions (Adopted
7/12/96) except (b)(1)(G) and (b)(3)(B)

XXXI Acid Rain Permit Program (Adopted
2/10/95)

(8) The following requirements are
contained in Ventura County Air Pollution
Control District Requirements Applicable to
OCS Sources:

Rule 2 Definitions (Adopted 4/9/96)

Rule 5 Effective Date (Adopted 5/23/72)

Rule 6 Severability (Adopted 11/21/78)

Rule 7 Zone Boundaries (Adopted 6/14/77)

Rule 10 Permits Required (Adopted 6/13/
95)

Rule 11 Definition for Regulation Il
(Adopted 6/13/95)

Rule 12 Application for Permits (Adopted
6/13/95)

Rule 13 Action on Applications for an
Authority to Construct (Adopted 6/13/95)

Rule 14 Action on Applications for a Permit
to Operate (Adopted 6/13/95)

Rule 15.1 Sampling and Testing Facilities
(Adopted 10/12/93)

Rule 16 BACT Certification (Adopted
6/13/95)

Rule 19 Posting of Permits (Adopted
5/23/72)

Rule 20 Transfer of Permit (Adopted
5/23/72)

Rule 23 Exemptions from Permits (Adopted
7/9/96)

Rule 24 Source Recordkeeping, Reporting,
and Emission Statements (Adopted
9/15/92)

Rule 26 New Source Review (Adopted 10/
22/91)

Rule 26.1 New Source Review—Definitions
(Adopted 10/22/91)

Rule 26.2 New Source Review—
Requirements (Adopted 10/22/91)

Rule 26.3 New Source Review—Exemptions
(Adopted 10/22/91)

Rule 26.6 New Source Review—
Calculations (Adopted 10/22/91)

Rule 26.8 New Source Review—Permit To
Operate (Adopted 10/22/91)

Rule 26.10 New Source Review—PSD
(Adopted 10/22/91)

Rule 28 Revocation of Permits (Adopted
7/18/72)

Rule 29 Conditions on Permits (Adopted
10/22/91)

Rule 30 Permit Renewal (Adopted 5/30/89)
Rule 32 Breakdown Conditions: Emergency
Variances, A., B.1., and D. only. (Adopted

2/20/79)

Rule 33 Part 70 Permits—General (Adopted
10/12/93)

Rule 33.1 Part 70 Permits—Definitions
(Adopted 10/12/93)

Rule 33.2 Part 70 Permits—Application
Contents (Adopted 10/12/93)

Rule 33.3 Part 70 Permits—Permit Content
(Adopted 10/12/93)

Rule 33.4 Part 70 Permits—Operational
Flexibility (Adopted 10/12/93)

Rule 33.5 Part 70 Permits—Timeframes for
Applications, Review and Issuance
(Adopted 10/12/93)

Rule 33.6 Part 70 Permits—Permit Term
and Permit Reissuance (Adopted 10/12/93)

Rule 33.7 Part 70 Permits—Notification
(Adopted 10/12/93)

Rule 33.8 Part 70 Permits—Reopening of
Permits (Adopted 10/12/93)

Rule 33.9 Part 70 Permits—Compliance
Provisions (Adopted 10/12/93)

Rule 33.10 Part 70 Permits—General Part 70
Permits (Adopted 10/12/93)

Rule 34 Acid Deposition Control (Adopted
3/14/95)

Appendix 1I-B  Best Available Control
Technology (BACT) Tables (Adopted
12/86)

Rule 42 Permit Fees (Adopted 7/11/95)

Rule 44 Exemption Evaluation Fee
(Adopted 9/10/96)

Rule 45 Plan Fees (Adopted 6/19/90)

Rule 45.2 Asbestos Removal Fees (Adopted
8/4/92)

Rule 50 Opacity (Adopted 2/20/79)

Rule 52 Particulate Matter-Concentration
(Adopted 5/23/72)

Rule 53 Particulate Matter-Process Weight
(Adopted 7/18/72)

Rule 54  Sulfur Compounds (Adopted
6/14/94)

Rule 56 Open Fires (Adopted 3/29/94)

Rule 57 Combustion Contaminants-Specific
(Adopted 6/14/77)

Rule 60 New Non-Mobile Equipment-Sulfur
Dioxide, Nitrogen Oxides, and Particulate
Matter (Adopted 7/8/72)

Rule 62.7 Asbestos—Demolition and
Renovation (Adopted 6/16/92)

Rule 63 Separation and Combination of
Emissions (Adopted 11/21/78)

Rule 64 Sulfur Content of Fuels (Adopted
6/14/94)

Rule 67 Vacuum Producing Devices
(Adopted 7/5/83)

Rule 68 Carbon Monoxide (Adopted 6/14/
77)

Rule 71 Crude Oil and Reactive Organic
Compound Liquids (Adopted 12/13/94)

Rule 71.1 Crude Oil Production and
Separation (Adopted 6/16/92)

Rule 71.2 Storage of Reactive Organic
Compound Liquids (Adopted 9/26/89)

Rule 71.3 Transfer of Reactive Organic
Compound Liquids (Adopted 6/16/92)

Rule 71.4 Petroleum Sumps, Pits, Ponds, and
Well Cellars (Adopted 6/8/93)

Rule 71.5 Glycol Dehydrators (Adopted 12/
13/94)

Rule 72 New Source Performance Standards
(NSPS) (Adopted 9/10/96)

Rule 74 Specific Source Standards (Adopted
7/6/76)

Rule 74.1 Abrasive Blasting (Adopted 11/
12/91)

Rule 74.2 Architectural Coatings (Adopted
08/11/92)

Rule 74.6 Surface Cleaning and Degreasing
(Adopted 7/9/96)

Rule 74.6.1 Cold Cleaning Operations
(Adopted 7/9/96)

Rule 74.6.2 Batch Loaded Vapor Degreasing
Operations (Adopted 7/9/96)

Rule 74.7 Fugitive Emissions of Reactive
Organic Compounds at Petroleum
Refineries and Chemical Plants (Adopted
1/10/89)

Rule 74.8 Refinery Vacuum Producing
Systems, Waste-water Separators and
Process Turnarounds (Adopted 7/5/83)

Rule 74.9 Stationary Internal Combustion
Engines (Adopted 12/21/93)

Rule 74.10 Components at Crude Oil
Production Facilities and Natural Gas
Production and Processing Facilities
(Adopted 6/16/92)

Rule 74.11 Natural Gas-Fired Residential
Water Heaters-Control of NOy (Adopted 4/
9/85)

Rule 74.12 Surface Coating of Metal Parts
and Products (Adopted 9/10/96)

Rule 74.15 Boilers, Steam Generators and
Process Heaters (5SMM BTUs and greater)
(Adopted 11/8/94)

Rule 74.15.1 Boilers, Steam Generators and
Process Heaters (1-5MM BTUs) (Adopted
6/13/95)

Rule 74.16 Oil Field Drilling Operations
(Adopted 1/8/91)

Rule 74.20 Adhesives and Sealants (Adopted
9/10/96)

Rule 74.23 Stationary Gas Turbines
(Adopted 3/14/95)

Rule 74.24 Marine Coating Operations
(Adopted 9/10/96)

Rule 74.26 Crude Oil Storage Tank
Degassing Operations (Adopted 11/8/94)

Rule 74.27 Gasoline and ROC Liquid
Storage Tank Degassing Operations
(Adopted 11/8/94)

Rule 74.28 Asphalt Roofing Operations
(Adopted 5/10/94)

Rule 74.30 Wood Products Coatings
(Adopted 9/10/96)

Rule 75 Circumvention (Adopted 11/27/78)

Appendix IV-A Soap Bubble Tests (Adopted
12/86)

Rule 100 Analytical Methods (Adopted 7/
18/72)

Rule 101 Sampling and Testing Facilities
(Adopted 5/23/72)

Rule 102 Source Tests (Adopted 11/21/78)

Rule 103 Stack Monitoring (Adopted 6/4/91)

Rule 154 Stage 1 Episode Actions (Adopted
9/17/91)

Rule 155 Stage 2 Episode Actions (Adopted
9/17/91)

Rule 156 Stage 3 Episode Actions (Adopted
9/17/91)

Rule 158 Source Abatement Plans (Adopted
9/17/91)

Rule 159 Traffic Abatement Procedures
(Adopted 9/17/91)

Rule 220 General Conformity (Adopted 5/
9/95)

* * * * *

[FR Doc. 96-31840 Filed 12-13-96; 8:45 am]
BILLING CODE 6050-50-P

40 CFR Part 132
[FRL-5666-2]

Proposed Selenium Criterion Maximum
Concentration for the Water Quality
Guidance for the Great Lakes System

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Extension of public comment
period for proposed rule.

SUMMARY: EPA is today extending the
public comment period on its proposed
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acute aquatic life criterion for selenium
(61 FR 58444, November 14, 1996) for
the final Water Quality Guidance for the
Great Lakes System that was published
on March 23, 1995 (60 FR 15366). The
U.S. Court of Appeals for the D.C.
Circuit vacated the 1995 acute selenium
criterion on September 19, 1996.

DATES: Written comments on this
proposed rule will be accepted until
January 15, 1997.

ADDRESSES: An original and 4 copies of
all comments on the proposal should be
addressed to Mark Morris (4301), U.S.
EPA, 401 M Street., SW, Washington,
D.C. 20460.

FOR FURTHER INFORMATION CONTACT:
Mark Morris (4301), U.S. EPA, 401 M
Street, SW., Washington, D.C. 20460,
(202-260-0312).

SUPPLEMENTARY INFORMATION:
I. Legal Authority

These regulations are proposed under
the authority of section 188(c) of the
Clean Water Act, 33 U.S.C. 1268(c).

I1. Today’s Action

On November 14, 1996 (61 FR 58444),
EPA proposed to revise the portion of
the aquatic life criterion for selenium
protecting against acute exposures that
it promulgated as part of the final Water
Quality Guidance for the Great Lakes
System. The proposal takes into account
data showing that selenium’s two most
prevalent oxidation states, selenate and
selenite, have different potentials for
acute toxicity. It also presents new data
indicating that the toxicities of all forms
of selenium are additive. EPA proposed
a new Criterion Maximum
Concentration that would vary
depending on the relative proportions of
selenate, selenite, and other forms of
selenium that are present. EPA provided
30 days for comment on this proposal.

At least one member of the regulated
community potentially affected by this
proposal has requested EPA to extend
the comment period to provide more
time to analyze the data supporting the
proposal and to develop adequate
comments. EPA agrees that additional
time is warranted and is today
extending the comment period by 30
days, from December 16, 1996 to
January 15, 1997.

Dated: December 10, 1996.
Robert Perciasepe,
Assistant Administrator, Office of Water.
[FR Doc. 9631842 Filed 12—-13-96; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Parts 2800, 2920, 4100, 4300,
4700, 5460, 5510, 8200, 8340, 8350,
8360, 8370, 8560, 9210, and 9260

[WO-130-1820-00-24 1A]
RIN 1004-AC30

Law Enforcement—Criminal; Proposed
Regulations

AGENCY: Bureau of Land Management,
Interior.

ACTION: Proposed regulations, extension
of comment period.

SUMMARY: On November 7, 1996, the
Bureau of Land management (“BLM”’)
published a document in the Federal
Register announcing a proposed rule to
revise and consolidate many of the
regulations which instruct the public
regarding BLM criminal law
enforcement (61 FR 57605). The 60-day
comment period for the proposed rule
expires on January 6, 1997. The
proposed rule is very complex and hard
to follow because of the conforming
language for a large number of different
regulatory parts. BLM recently received
a request for an extension of the
comment period. BLM understands that
the rule is difficult to comment on, and
is therefore extending the comment
period for an additional 30 days.

DATES: Submit comments on February 5,
1997.

ADDRESSES: If you wish to comment,
you may:

(a) Hand-deliver comments to the
Bureau of land Management,
Administrative Record, Room 401, 1620
L St., NW., Washington, DC.;

(b) Mail comments to the Bureau of
Land Management, Administrative
Record, Room 401LS, 1849 C Street,
NW., Washington, DC 20240; or

(c) Send comments through the
Internet to WOComment@wo.blm.gov.
Please include ““attn: AC30”, and your
name and return address in your
Internet message. If you do not receive
a confirmation from the system that we
have received your Internet message,
please contact us directly at (202) 452—
5030.

You will be able to review comments
at BLM’s Regulatory Affairs Group
office, Room 401, 1620 L Street, N.W.,
Washington, D.C., during regular
business hours (7:45 a.m. to 4:15 p.m.)
Monday through Friday.

FOR FURTHER INFORMATION CONTACT:
Dennis McLane, (208) 387-5126, or
Erica Petacchi, (202) 452-5084.

Dated: December 10, 1996.
Annetta Cheek,
Regulatory Affairs Group Manager.
[FR Doc. 96-31854 Filed 12-13-96; 8:45 am]
BILLING CODE 4310-84-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622

[Docket No. 961204340-6340-01; 1.D.
110196D]

RIN 0648-Al113

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Coastal
Migratory Pelagic Resources of the
Gulf of Mexico and South Atlantic;
Catch Specifications

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule, request for
comments.

SUMMARY: In accordance with the
framework procedure for adjusting
management measures of the Fishery
Management Plan for the Coastal
Migratory Pelagic Resources of the Gulf
of Mexico and South Atlantic (FMP),
NMFS proposes to reduce the
commercial quotas for Atlantic group
king and Spanish mackerel, revise the
trip limits for Atlantic group Spanish
mackerel, reduce the commercial quota
for Gulf group Spanish mackerel, revise
the commercial trip limits in the eastern
zone for Gulf group king mackerel, and
establish a Gulf group king mackerel bag
limit of zero for captains and crews of
charter vessels and headboats. The
intended effects of this rule are to
protect king and Spanish mackerel from
overfishing and maintain healthy stocks
while still allowing catches by
important commercial and recreational
fisheries.

DATES: Written comments must be
received on or before December 31,
1996.

ADDRESSES: Comments on the proposed
rule must be sent to Mark Godcharles,
Southeast Regional Office, NMFS, 9721
Executive Center Drive N., St.
Petersburg, FL 33702.

Requests for copies of the
environmental assessment and
regulatory impact review supporting
aspects of this action relating to Atlantic
migratory groups of king and Spanish
mackerel should be sent to the South
Atlantic Fishery Management Council,
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Southpark Building, One Southpark
Circle, Suite 306, Charleston, SC 29407—
4699, Phone: 803-571-4366, Fax: 803—
769-4520. Requests for comparable
documents relating to Gulf group king
and Spanish mackerel should be sent to
the Gulf of Mexico Fishery Management
Council, 3018 U.S. Highway North,
Suite 1000, Tampa, FL, 33619, Phone:
813-228-2815, Fax: 813-225-7015.

FOR FURTHER INFORMATION CONTACT:
Mark Godcharles, 813-570-5305.
SUPPLEMENTARY INFORMATION: The
fisheries for coastal migratory pelagic
resources are regulated under the FMP.
The FMP was prepared jointly by the
Gulf of Mexico and South Atlantic
Fishery Management Councils
(Councils) and is implemented by
regulations at 50 CFR part 622.

In accordance with the framework
procedures of the FMP, the Councils
made recommendations for the 1996/97
fishing year in separate regulatory
amendments to the Regional
Administrator, Southeast Region, NMFS
(RA). For Atlantic migratory groups, the
recommendations would reduce the
commercial quotas and recreational
allocations for king and Spanish
mackerel and modify the commercial

trip limits for Spanish mackerel. For
Gulf migratory groups, the
recommendations would reduce the
commercial quota and recreational
allocation for Spanish mackerel and
revise the commercial trip limits and
recreational bag limit for king mackerel.
The Gulf group king mackerel bag limit
would be reduced from two to zero for
the captain and crew aboard charter
vessels and headboats. The
recommended changes are within the
scope of the management measures that
may be adjusted under the framework
procedure, as specified in 50 CFR
622.48.

Proposed Total Allowable Catches
(TACs), Allocations, and Quotas

The Councils recommended TACs for
the fishing year that began April 1,
1996. The South Atlantic Council
recommended a decrease of the annual
TAC for the Atlantic migratory group of
king mackerel from 7.30 million Ib (3.31
million kg) to 6.80 million Ib (3.08
million kg), and for the Atlantic
migratory group of Spanish mackerel
from 9.40 million Ib (4.26 million kg) to
7.00 million Ib (3.18 million kg). The
Gulf Council recommended a decrease

of the annual TAC for the Gulf
migratory group of Spanish mackerel
from 8.60 million Ib (3.90 million kg) to
7.00 million Ib (3.18 million kg).
Consistent with the FMP’s framework
procedure, the recommended TACs are
within the range of the acceptable
biological catch established by the
Councils and represent a conservative
approach supported by their Scientific
and Statistical Committees and
Mackerel Advisory Panels. These TACs
are consistent with current stock
rebuilding programs and with the
attainment of optimum yield (OY) for
each managed mackerel group as
provided by the FMP. The proposed
lower TACs would require reductions in
the commercial quotas and recreational
allocations. However, such reduced
quotas and allocations would still be
higher than recent harvest levels.
Consequently, no fishery closures or
quota/allocation overruns are likely.
Under the provisions of the FMP, the
recreational and commercial fisheries
are allocated a fixed percentage of the
TAC. Under the established percentages,
the proposed revised TACs for the
fishing year that commenced April 1,
1996, would be allocated as follows:

Species/migratory groups m. Ib m. kg
ALANTIC KING MACKEIEI——TAC ...ttt a et b et ehe et eh e e bt e e he e e bt ee et et e e bt e nbeeanbe e nebeebeesens 6.80 3.08
Recreational allocation (62.9%) 4.28 1.94
Commercial quota (37.1%) 2.52 1.14
Atlantic Spanish Mackerel—TAC 7.00 3.18
Recreational @llOCAtION (5090) .........utiiueitieiie ittt ettt et b e et e s s b e e she e e bt e abe e e bt e she e e bt e ea bt e be e e an e e nhe e anbe e nnb e e beenineenee 3.50 1.59
Commercial quota (50%) 3.50 1.59
Gulf Spanish Mackerel—TAC 7.00 3.18
ReCreational @lIOCALION (43%0) .......oiuiiiieiieeitie ettt ettt b e e e bt e b e b e e ea bt e she e e s bt e be e e bt e shb e e bt e eab e e bt e ehb e e nheeenbeeenb e e beenrneenne 3.01 1.37
COMMETCIAL QUOTA (570) +...veeieiieieii ettt ettt sttt ettt h e e et be e e bt e s bt e et e e shb e e bt e eb bt e nb e e sht e e e bt e e b e e ebeeebeesaneenee s 3.99 1.81

Atlantic Group Spanish Mackerel:
Commercial Vessel Trip Limits

The commercial sector of the Atlantic
group Spanish mackerel fishery is
managed under trip limits. In the
southern zone (i.e., south of a line
extending directly east from the
Georgia/Florida boundary), the trip
limits vary depending on the percentage
of the adjusted quota landed. The
adjusted quota is the commercial quota
reduced by an amount calculated to
allow continued harvest of Atlantic
group Spanish mackerel at the rate of
500 Ib (227 kg) per vessel per day for the
remainder of the fishing year after the
adjusted quota is reached. Along with
the decreased commercial quota, the
South Atlantic Council recommended
that the adjusted quota be decreased

from 4.45 million Ib (2.02 million kg) to
3.25 million Ib (1.47 million kg).

For Atlantic group Spanish mackerel,
the South Atlantic Council proposed
modifications to the trip limit regime for
commercial vessels operating off the
Florida east coast as follows: Establish
an earlier start, November 1 rather than
December 1, for the unlimited harvest
season and increase the daily trip limit
for Saturday and Sunday from 500 to
1,500 Ib (227 to 680 kg) during that
season; and increase the daily trip limit
from 1,000 to 1,500 Ib (454 to 680 kg)
for all days of the week during the
period that follows the unlimited season
and continues until the adjusted quota
is taken. These changes would provide
increased opportunity for Florida
fishermen to harvest Spanish mackerel
in the exclusive economic zone (EEZ),

make profitable trips, and harvest the
remaining portion of the commercial
quota. Gillnet prohibitions implemented
for Florida waters on July 1, 1995,
severely reduced the 1995/96 harvest
(2.82 million Ib; 0.83 million kg) to one
of the three lowest levels recorded since
1900. Prior to 1987 when the fishery
was largely unregulated, annual
commercial landings mostly ranged
between 2.00-6.00 million Ib (0.91-2.72
million kg), with the greatest landings
(9.5-11.0 million pounds; 4.31-4.99
million kg) occurring between 1976 and
1980. Under quota management,
landings have increased from the 1986/
87 low of 2.57 million pounds (1.17
million kg) to the 1994/95 high of 5.23
million pounds (2.37 million kg). With
the main body of fish overwintering in
Florida’s southeast waters last year, the
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principal resource harvesters, Florida
gillnet fishermen, were unable to take
the major and remaining portion of the
1995/96 commercial quota (4.70 million
Ib, 2.13 million kg), leaving about 2.88
million pounds unharvested. Invariably,
the Florida winter fishery (December
through March period) has harvested
the quota balance remaining after
completion of the northern fishery,
which occurs during the first half of the
fishing year (April through October)
mainly off North Carolina and Virginia.
The Council believes that an earlier start
of the unlimited season (November 1
rather than December 1) would afford
increased opportunity for Florida
gillnetters to intercept migrating schools
of Spanish mackerel in the EEZ before
they establish their usual winter
residence again in State waters off
southeast Florida. For the Florida east
coast fishery, the Council also proposed
increased trip limits. The greater daily
harvest is expected to help offset
increased operational expenses resulting
from fishing on more distant EEZ
fishing grounds.

Gulf Group King Mackerel: Commercial
Vessel Trip Limits

For the commercial sector of the Gulf
group king mackerel fishery in the
eastern zone of the Gulf of Mexico (off
Florida), the Gulf Council proposed
revising the vessel trip limits. The
Council proposed converting the units
of the trip limits from numbers of fish
to pounds of fish based on an estimated
average fish weight of 10.0 Ib (4.5 kg).
The conversion would reduce waste
from high-grading (i.e., discarding
smaller fish and replacing them with
larger ones to maximize aggregate
poundage landed while complying with
the trip limit on the number of fish
landed).

In addition, the Gulf Council
proposed that the Florida east coast
subzone trip limit of 50 king mackerel
per day be increased to 75 fish per day
as a means of better ensuring harvest of
the full commercial quota. The Council
later changed the proposal to a
poundage equivalent of 750 Ib (340 kg)
per day) based on the estimated average
fish weight of 10.0 Ib (4.5 kg). Further,
the trip limit would be decreased to 500
Ib (227 kg) per day if 75 percent of the
subzone’s fishing year quota is
harvested before February 15. If 75
percent of the quota is not taken before
February 15, the trip limit would remain
at 750 Ib (340 kg) of king mackerel per
day until the entire quota has been
harvested or until March 31, whichever
occurs first. Currently, the trip limit is
reduced from 50 to 25 king mackerel per
day if 75 percent of the quota is taken

before March 1; if not taken by March
1, the trip limit remains at 50 king
mackerel until the entire quota has been
harvested or until March 31, whichever
occurs first. Last season, projected
harvest for the Florida east coast
subzone reached 75 percent of the quota
before March 1, 1996, and, thus, the trip
limit was reduced to 25 king mackerel
per day. Total harvest, however, only
reached about 83 percent of the quota.
For the Florida west coast subzone,
the Gulf Council’s recommended trip
limit conversion from numbers to
pounds of fish would apply to the daily
trip limits for vessels harvesting Gulf
group king mackerel under the hook-
and-line quota. For a vessel using hook-
and-line gear in the Florida west coast
subzone, the trip limit would be
converted from 125 king mackerel to
1,250 Ib (567 kg) of king mackerel. After
75 percent of the hook-and-line quota is
harvested, and continuing until the
entire quota has been harvested, the trip
limit would be reduced to 500 Ib (227
kg) of king mackerel rather than 50 king
mackerel.

Gulf Group King Mackerel:
Recreational Bag Limits

For Gulf group king mackerel, the
Gulf Council also proposed a
recreational bag limit of zero for the
captain and crew on for-hire vessels
(i.e., charter vessels and headboats). The
proposal was determined to be the least
burdensome option for the recreational
sector as a whole for restraining the
recreational harvest to its allocation.
Recent recreational catch estimates
indicate that the allocation has been
exceeded in recent years and a
substantial portion of the overrun was
attributable to increased landings by
charter vessels.

The RA initially concurs that the
Councils’ recommendations are
necessary to protect the king and
Spanish mackerel stocks and prevent
overfishing and that they are consistent
with the FMP, the Magnuson-Stevens
Fishery Conservation and Management
Act, and other applicable law.
Accordingly, the Councils’
recommended changes are published for
comment.

Classification

This proposed rule has been
determined to be not significant for
purposes of E.O. 12866.

The Assistant General Counsel for
Legislation and Regulation of the
Department of Commerce certified to
the Chief Counsel for Advocacy of the
Small Business Administration that this
proposed rule, if adopted, would not
have a significant economic impact on

a substantial number of small entities as
follows:

Both the South Atlantic and Gulf Councils
concluded that a substantial number of small
entities (greater than 20 percent) operating in
commercial and for-hire recreational fisheries
for Atlantic and Gulf groups of king and
Spanish mackerel would be affected by the
proposed changes in mackerel management
measures if they are approved and
implemented (i.e., by the proposed
reductions in commercial quotas and
recreational allocations, and by the proposed
changes to the current commercial trip
limits). Although the exact numbers of small
businesses operating in these fisheries is
unknown, as of October 18, 1996, Federal
permits allow a total of 3,819 vessels from
Atlantic (1,722 vessels) and Gulf states (2,097
vessels) to operate in mackerel fisheries in
the EEZ. For Atlantic states, 1,093 vessels
possess commercial permits, 393 possess
charter/headboat permits, and 236 vessels
possess both permits. For Gulf states, 1,266
vessels possess commercial permits, 613
possess charter/headboat permits, and 218
vessels possess both permits. All commercial
fishing and charter/headboat businesses are
considered small entities and will be affected
by the proposed management measures.
Therefore, a substantial number of such
entities are expected to be affected for
purposes of the Regulatory Flexibility Act
(RFA).

The South Atlantic Council concluded,
based upon a regulatory impact review (RIR),
that the proposed revisions would not have
a significant economic impact on a
substantial number of small entities
participating in the affected fisheries for the
Atlantic groups of king and Spanish
mackerel. The RIR analysis included
examination of the proposals to: (1) Reduce
TAC for Atlantic group king mackerel, (2)
reduce TAC for Atlantic group Spanish
mackerel, and (3) revise the Atlantic group
Spanish mackerel trip limits for commercial
vessels operating off the Florida east coast.
Reductions in the commercial quotas and
recreational allocations are not expected to
negatively impact harvesters because recent
landings indicate that the proposed quotas/
allocations would not be reached and
fisheries would not be closed. The increased
catches resulting from the proposed trip
limits for Atlantic group Spanish mackerel
are expected to increase revenues, but by less
than 5 percent. Therefore, the South Atlantic
Council determined that (1) any impacted
businesses would be small entities, (2) any
reduction in annual gross revenues likely
would be much less than 5 percent, (3) any
increase in compliance costs would be much
less than a 5 percent increase in total costs
of production, (4) capital costs of compliance
would represent a very small portion of
capital, and (5) no entity would be expected
to cease business operations. For these
reasons, the South Atlantic Council’s RIR
analysis concluded that these proposed
measures were not significant under the RFA.
Therefore, an initial regulatory flexibility
analysis (IRFA) was not prepared for the
Atlantic group mackerel proposals.

The Gulf Council examined the potential
impacts of the proposals for Gulf group king
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and Spanish mackerel and found that: (1)
The proposed revisions to the trip limit for
Gulf group king mackerel in the Florida east
and west coast subzones would be expected
to increase benefits to the industry or some
segments of the fishery, but by less than 5
percent; (2) the proposed trip limits would
not be expected to result in major increases
in compliance costs to the entire industry, or
force any business to cease operation; (3) the
reduced TAC proposed for Gulf group
Spanish mackerel would not be expected to
result in fishery closures, and, therefore,
would not have any effect on gross revenue,
costs of compliance to either commercial or
recreational fishing businesses, or cause any
business closures; and (4) the proposed zero
bag limit for charter/headboat captains and
crews for Gulf group king mackerel would be
expected to have a minimal effect on
production and compliance cost, and would
not force any charter/headboat business to
cease operation. However, the zero bag limit
may reduce charter/headboat business
revenues in the Gulf between 3 and 6
percent. For this reason, the Gulf Council
concluded that the zero bag limit was
significant under the RFA. The Gulf Council
prepared an IRFA describing the small
businesses that would be affected and the
potential impacts on them.

Notwithstanding the above conclusions of
the South Atlantic and Gulf Councils
regarding the impacts of the proposed zero
bag limit for Gulf group king mackerel for
captain and crew for their respective areas,
when the potential impacts of this measure
are assessed for all charter/headboat
businesses harvesting Gulf group king
mackerel in both Gulf and Atlantic mackerel
fisheries together, there should not be a
significant economic impact on a substantial
number of small entities. Specifically, no
more than 20 percent of the estimated 1,031
charter/headboat businesses affected will
experience a reduction in gross revenues by
more than 5 percent.

Considering all the management measures
proposed by both Councils in aggregate, it is
anticipated that these measures will not
result in a significant economic impact on a
substantial number of small entities
participating in the commercial and for-hire
recreational fisheries for Atlantic and Gulf
groups of king and Spanish mackerel.
Specifically, no more than 20 percent of the
3,819 permitted small entities affected will
experience a reduction in gross revenues by
more than 5 percent.

List of Subjects in 50 CFR Part 622
Fisheries, Fishing, Puerto Rico,
Reporting and recordkeeping
requirements, Virgin Islands.
Dated: December 10, 1996.
Gary Matlock,
Acting Assistant Administrator for Fisheries,
National Marine Fisheries Service.
For the reasons set out in the
preamble, 50 CFR part 622 is proposed
to be amended as follows:

PART 622—FISHERIES OF THE
CARIBBEAN, GULF, AND SOUTH
ATLANTIC

1. The authority citation for part 622
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2.1n §622.39, paragraph (c)(1)(ii) is
revised to read as follows:

§622.39 Bag and possession limits.
* * * * *

C * X *

1 * X *

(ii) Gulf migratory group king
mackerel—2, except that for an operator
or member of the crew of a charter
vessel or headboat, the bag limit is 0.

* * * * *

3.In §622.42, paragraphs (c)(1)(ii)
and (c)(2) are revised to read as follows:

§622.42 Quotas.

* * * * *
c * * *
1 * * *

(ii) Atlantic migratory group. The
guota for the Atlantic migratory group of
king mackerel is 2.52 million Ib (1.14
million kg). No more than 0.4 million Ib
(0.18 million kg) may be harvested by
purse seines.

(2) Migratory groups of Spanish
mackerel—(i) Gulf migratory group. The
quota for the Gulf migratory group of
Spanish mackerel is 3.99 million Ib
(1.81 million kg).

(ii) Atlantic migratory group. The
guota for the Atlantic migratory group of
Spanish mackerel is 3.50 million Ib
(1.59 million kg).

4. In 8622.44, paragraphs (a)(2)(i) (A)
and (B); (a)(2)(i1)(B) (1) and (2); (b)(1)(ii)
(A), (B) and (C); and (b)(2) are revised
to read as follows:

§622.44 Commercial trip limits.
* * * * *
* * *

gg)) * * *

(i) * Kk Kk

(A) From November 1 each fishing
year, until 75 percent of the subzone’s
fishing year quota of king mackerel has
been harvested—in amounts not
exceeding 750 Ib (340 kg) per day.

(B) From the date that 75 percent of
the subzone’s fishing year quota of king
mackerel has been harvested until a
closure of the Florida east coast subzone
has been effected under § 622.43(a)—in
amounts not exceeding 500 Ib (227 kg)
per day. However, if 75 percent of the
subzone’s quota has not been harvested

by February 15, the vessel limit remains
at 750 Ib (340 kg) per day until the
subzone’s quota is filled or until March
31, whichever occurs first.

(“) * X *

(B) * X *

(1) From July 1 each fishing year,
until 75 percent of the subzone’s hook-
and-line gear quota has been
harvested—in amounts not exceeding
1250 Ib (567 kg) per day.

(2) From the date that 75 percent of
the subzone’s hook-and-line gear quota
has been harvested, until a closure of
the west coast subzone’s hook-and-line
fishery has been effected under
§622.43(a)—in amounts not exceeding
500 Ib (227 kg) per day.

* * * * *

(b) * * *

(l) * X *

(“) * X *

(A) From April 1 through October 31,
in amounts exceeding 1,500 Ib (680 kg).

(B) From November 1 until 75 percent
of the adjusted quota is taken, in
amounts as follows:

(1) Mondays, Wednesdays, and
Fridays—unlimited.

(2) Tuesdays, Thursdays, Saturdays,
and Sundays—not exceeding 1,500 Ib
(680 kg).

(C) After 75 percent of the adjusted
quota is taken until 100 percent of the
adjusted quota is taken, in amounts not
exceeding 1,500 Ib (680 kg).

* * * * *

(2) For the purpose of paragraph
(b)(1)(ii) of this section, the adjusted
quota is 3.25 million Ib (1.47 million
kg). The adjusted quota is the quota for
Atlantic migratory group Spanish
mackerel reduced by an amount
calculated to allow continued harvests
of Atlantic migratory group Spanish
mackerel at the rate of 500 Ib (227 kg)
per vessel per day for the remainder of
the fishing year after the adjusted quota
is reached. By filing a notification with
the Office of the Federal Register, the
Assistant Administrator will announce
when 75 percent and 100 percent of the
adjusted quota is reached or is projected
to be reached.

* * * * *

[FR Doc. 96-31851 Filed 12—-13-96; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE
Commodity Credit Corporation

Request for Extension and Revision of
a Currently Approved Information
Collection

AGENCY: Commodity Credit Corporation.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the intention of the
Commodity Credit Corporation (CCC) to
request an extension for and revision to
an information collection currently
approved in support of the production
flexibility contracts issued under the
Federal Agriculture Improvement and
Reform Act of 1996 (1996 Act).

DATES: Comments on this notice must be
received on or before February 14, 1997
to be assured consideration.

ADDITIONAL INFORMATION: Comments
should be forwarded to Charles M. Cox,
Jr., Agricultural Program Specialist,
USDA-Farm Service Agency-
Compliance and Production Adjustment
Division, STOP 0517, P.O. Box 2415,
Washington, D.C. 20013-2415;
telephone (202) 720-7935.

SUPPLEMENTARY INFORMATION

Title: Production Flexibility Contracts
For Wheat, Feed Grains, Rice, and
Upland Cotton, 7 CFR Part 1412.

OMB Control Number: 0560-0092

Expiration Date: July 31, 1998.

Type of Request: Revision of a
Currently Approved Information
Collection.

Abstract: The information collected
under Office of Management and Budget
(OMB) Number 0560-0092, as identified
above, is needed to enable the Farm
Service Agency (FSA) to effectively
administer and regulate the production
flexibility contract.

Automated Form CCC—478 is used by
FSA county offices for the purpose of

allowing producers on farms with 1996
wheat, corn, barley, oats, grain sorghum,
upland cotton and rice crop acreage
bases the opportunity to enter into
Production Flexibility Contracts with
the CCC for the years 1996 through
2002. Terms and conditions for the
Production Flexibility Contract are set
forth in the CCC-478, CCC-478
Appendix, and the applicable
regulations. The 1996 Act provides for

a significant reduction in the public
burden for farm program participants, as
shown in the following revised
estimates:

Respondents: Eligible producers on
contract farms.

Estimated Average Time to Respond:
17 minutes.

Estimated Total Annual Responses:
1,428,571.

Estimated Number of Reports Filed
per person: 1.

Estimated Total Burden Hours:
404,762 hours.

Topics for comments include but are
not limited to the following: (a) whether
the collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; (c) ways to enhance
the quality, utility and clarity of the
information to be collected; or (d) ways
to minimize the burden of the collection
of information on those who are to
respond, including through the use of
appropriate automated, electric,
mechanical, or other technological
collection techniques or other forms of
information technology. Comments
should be sent to Desk Officer for
Agriculture, Office of Information and
Regulatory Affairs, Office of
Management and Budget, Washington,
D. C. 20503, and to Charles M. Cox, Jr.,
Program Specialist, USDA-Farm Service
Agency-Compliance and Production
Adjustment Division, STOP 0517, P. O.
Box 2415, Washington, D.C. 20013—
2413; telephone (202) 720-6688. Copies
of the information collection may be
obtained from Charles M. Cox, Jr., at the
above address.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Signed at Washington, DC, on December 9,
1996.

Bruce R. Weber,

Acting Executive Vice President, Commodity
Credit Corporation.

[FR Doc. 96-31821 Filed 12—-13-96; 8:45 am]
BILLING CODE 3410-05-P

Farm Service Agency

Request for Extension and Revision of
a Currently Approved Information
Collection

AGENCY: Farm Service Agency, USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the intention of the
Farm Service Agency (FSA) to request
an extension for and revision to an
information collection currently
approved in support of farm
reconstitutions authorized by 7 CFR
718.

DATES: Comments on this notice must be
received on or before February 14, 1997
to be assured consideration.

ADDITIONAL INFORMATION: Comments
should be forwarded to: Joanne Franta,
Agricultural Program Specialist,
Compliance and Production Adjustment
Division, FSA, USDA, STOP 0517, P.O.
Box 2415, Washington, D.C. 20013—
2415; telephone (202) 720-5103.

SUPPLEMENTAL INFORMATION

Title: Provisions Applicable to
Multiple Programs, Farm
Reconstitutions

OMB Control Number: 0560-0025.

Expiration Date: October 31, 1999.

Type of Request: Extension of a
Currently Approved Information
Collection.

Abstract: The information collected
under Office of Management and Budget
(OMB) Number 0560-0025, as identified
above, is needed to enable the FSA to
effectively administer the programs
relating to reconstitution of farms,
allotments, quotas, and acreages
governed by 7 CFR 718.

Form FSA-155 is used as a request for
farm reconstitution initiated by the
producer who wishes to combine a farm
with another farm or divide a farm into
multiple farming operations. The
reconstitution process is a required
procedure when a producer wishes to
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increase acreage attributed to the farm
from leases or change farm acreage
records as a result of a sale of any part
of a farm. The FSA county committee
must act on all proposed farm
reconstitutions and issue their approval
or disapproval on FSA-155. It is
necessary to collect the information
recorded on FSA-155 to determine
farmland, cropland, agricultural use
land and changes to contract acreages
resulting from combination or division
of the farming operation.

Respondents: Farm owners and
operators.

Estimated Number of Respondents:
359,291.

Estimate Average Time to Respond:
45 minutes.

Estimated Number of Annual
Responses: 358,215.

Estimated Number of Reports Filed
per person: 1.

Estimated Total Burden Hours:
268,661 hours.

Topics for comments include but are
not limited to the following: (a) whether
the collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; (c) ways to enhance
the quality, utility and clarity of the
information to be collected; or (d) ways
to minimize the burden of the collection
of information on those who are to
respond, including through the use of
appropriate automated, electric,
mechanical, or other technological
collection techniques or other forms of
information technology. Comments
should be sent to Desk Officer for
Agriculture, Office of Information and
Regulatory Affairs, Office of
Management and Budget, Washington,
D. C. 20503 and to Joanne Franta,
Program Specialist, Compliance and
Production Adjustment Division, FSA,
USDA, STOP 0517, P.O. Box 2415,
Washington, D.C. 20013-2415;
telephone (202) 720-5103. Copies of the
information collection may be obtained
from Joanne Franta at the above address.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Signed at Washington, DC, on December 5,
1996.

Bruce R. Weber,

Acting Administrator, Farm Service Agency.
[FR Doc. 96-31820 Filed 12—-13-96; 8:45 am]
BILLING CODE 3410-05-P

Food and Consumer Service

Agency Information Collection
Activities: Proposed Collection;
Comment Request—Assessment of
the Implementation of Nutrition
Objectives for School Meals Project

AGENCY: Food and Consumer Service,
USDA.

ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Food and
Consumer Service’s (FCS) intention to
request OMB approval of the
Assessment of the Implementation of
Nutrition Objectives for School Meals
Project.

DATES: Comments on this notice must be
received by February 14, 1997.
ADDRESSES: Send comments and
requests for copies of this information
collection to: Michael E. Fishman,
Acting Director, Office of Analysis and
Evaluation, Food and Consumer
Service, U.S. Department of Agriculture,
3101 Park Center Drive, Alexandria, VA
22302.

Comments are invited on: (a) whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information
including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.
FOR FURTHER INFORMATION CONTACT:
Michael E. Fishman, (703) 305-2117.

SUPPLEMENTARY INFORMATION:

Title: Assessment of the
Implementation of Nutrition Objectives
for School Meals Project.

OMB Number: Not yet assigned.

Expiration Date: N/A.

Type of Request: New collection of
information.

Abstract: The Assessment of the
Implementation of Nutrition Objectives
for School Meals Project will examine
the food and nutrient composition of

National School Lunch Program/School
Breakfast Program (NSLP/SBP) meals
currently being offered, i.e., meals
planned in accordance with program
guidelines and made available to
participating students. It includes a
comparison of the findings of this study
with the findings of the School
Nutrition Dietary Assessment Study
(SNDA) conducted in 1992. More
specifically, the study is designed to
address the following major research
objectives:

« Determine the average nutrient
composition of USDA meals currently
offered to students during a typical
school week in elementary schools,
middle schools, and high schools.

« Determine the primary food sources
for the various nutrients.

« Determine the availability and
nutrient content of low-fat (30 percent
or less of calories from fat) meals.

« Determine the changes in the
nutrient composition of USDA meals
since School Year 1991-92 when SNDA
was conducted.

Data obtained from a nationally
representative sample of about 1,152
public schools (384 elementary, 384
middle, and 384 high schools) will be
collected during the 1997-98 School
Year to determine