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Briefings on how to use the Federal Register
For information on briefings in Washington, DC, see
announcement on the inside cover of this issue

Now Available Online

Code of Federal Regulations

via

GPO Access

(Selected Volumes)

Free, easy, online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO
Access, a service of the United States Government

Printing Office (GPO). CFR titles will be added to GPO
Access incrementally throughout calendar years 1996 and
1997 until a complete set is available. GPO is taking steps
so that the online and printed versions of the CFR will be
released concurrently.

The CFR and Federal Register on GPO Access, are the
official online editions authorized by the Administrative
Committee of the Federal Register.

New titles and/or volumes will be added to this online
service as they become available.

http://www.access.gpo.gov/nara/cfr

For additional information on GPO Access products,
services and access methods, see page |l or contact the
GPO Access User Support Team via

O Phone: toll-free: 1-888-293-6498
O Email: gpoaccess@gpo.gov




I Federal Register / Vol. 61, No. 247 / Monday, December 23, 1996

SUBSCRIPTIONS AND COPIES

FEDERAL REGISTER Published daily, Monday through Friday,
(not published on Saturdays, Sundays, or on official holidays), by
the Office of the Federal Register, National Archives and Records
Administration, Washington, DC 20408, under the Federal Register
Act (49 Stat. 500, as amended; 44 U.S.C. Ch. 15) and the

regulations of the Administrative Committee of the Federal Register

(1 CFR Ch. I). Distribution is made only by the Superintendent of
Documents, U.S. Government Printing Office, Washington, DC
20402.

The Federal Register provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders and Federal agency documents having general
applicability and legal effect, documents required to be published
by act of Congress and other Federal agency documents of public
interest. Documents are on file for public inspection in the Office
of the Federal Register the day before they are published, unless
earlier filing is requested by the issuing agency.

The seal of the National Archives and Records Administration
authenticates this issue of the Federal Register as the official serial
publication established under the Federal Register Act. 44 U.S.C.
1507 provides that the contents of the Federal Register shall be
judicially noticed.

The Federal Register is published in paper, 24x microfiche and as
an online database through GPO Access, a service of the U.S.
Government Printing Office. The online edition of the Federal
Register on GPO Access is issued under the authority of the
Administrative Committee of the Federal Register as the official
legal equivalent of the paper and microfiche editions. The online
database is updated by 6 a.m. each day the Federal Register is
published. The database includes both text and graphics from
Volume 59, Number 1 (January 2, 1994) forward. Free public
access is available on a Wide Area Information Server (WAIS)
through the Internet and via asynchronous dial-in. Internet users
can access the database by using the World Wide Web; the
Superintendent of Documents home page address is http://
www.access.gpo.gov/su__docs/, by using local WAIS client
software, or by telnet to swais.access.gpo.gov, then login as guest,
(no password required). Dial-in users should use communications
software and modem to call (202) 512-1661; type swais, then login
as guest (no password required). For general information about
GPO Access, contact the GPO Access User Support Team by
sending Internet e-mail to gpoaccess@gpo.gov; by faxing to (202)
512-1262; or by calling toll free 1-888—-293-6498 or (202) 512—
1530 between 7 a.m. and 5 p.m. Eastern time, Monday—

Friday, except for Federal holidays.

The annual subscription price for the Federal Register paper
edition is $494, or $544 for a combined Federal Register, Federal
Register Index and List of CFR Sections Affected (LSA)
subscription; the microfiche edition of the Federal Register
including the Federal Register Index and LSA is $433. Six month
subscriptions are available for one-half the annual rate. The charge
for individual copies in paper form is $8.00 for each issue, or $8.00
for each group of pages as actually bound; or $1.50 for each issue
in microfiche form. All prices include regular domestic postage
and handling. International customers please add 25% for foreign
handling. Remit check or money order, made payable to the
Superintendent of Documents, or charge to your GPO Deposit
Account, VISA or MasterCard. Mail to: New Orders,
Superintendent of Documents, P.O. Box 371954, Pittsburgh, PA
15250-7954.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 60 FR 12345.

PUBLIC
Subscriptions:
Paper or fiche
Assistance with public subscriptions

202-512-1800
512-1806

202-512-1530
1-888-293-6498

General online information

Single copies/back copies:

Paper or fiche 512-1800
Assistance with public single copies 512-1803
FEDERAL AGENCIES
Subscriptions:
Paper or fiche 523-5243
Assistance with Federal agency subscriptions 523-5243

For other telephone numbers, see the Reader Aids section
at the end of this issue.

FEDERAL REGISTER WORKSHOP

THE FEDERAL REGISTER: WHAT IT IS AND
HOW TO USE IT

Any person who uses the Federal Register and Code of Federal

Regulations.

Sponsored by the Office of the Federal Register.

Free public briefings (approximately 3 hours) to present:

1. The regulatory process, with a focus on the Federal Register
system and the public’s role in the development of
regulations.

2. The relationship between the Federal Register and Code of
Federal Regulations.

3. The important elements of typical Federal Register
documents.

4. An introduction to the finding aids of the FR/CFR system.

FOR:

WHO:
WHAT:

WHY: To provide the public with access to information necessary to
research Federal agency regulations which directly affect them.

There will be no discussion of specific agency regulations.

WASHINGTON, DC

January 28, 1997 at 9:00 am

Office of the Federal Register
Conference Room

800 North Capitol Street, NW
Washington, DC

(3 blocks north of Union Station Metro)
RESERVATIONS: 202-523-4538

WHEN:
WHERE:

Printed on recycled paper containing 100% post consumer waste



Contents

Federal Register

Vol. 61, No. 246

Monday, December 23, 1996

Agency for Health Care Policy and Research

NOTICES

Evidence-based practice centers; topics hominations,
67554-67556

Agency for International Development

NOTICES

Israel loan guarantees; investment opportunities notice,
67574

Agricultural Marketing Service
RULES
Dairy products; grading, inspection, and standards:
Dairy plants information reporting requirements; OMB
control numbers corrections, 67447—67448
PROPOSED RULES
Vegetables; import regulations:
Banana and fingerling potatoes and potatoes used to
make fresh potato salad; removal and exemption,
67499-67501

Agriculture Department

See Agricultural Marketing Service

See Economic Research Service

See Farm Service Agency

See Forest Service

See Rural Business-Cooperative Service
See Rural Housing Service

See Rural Utilities Service

Alcohol, Tobacco and Firearms Bureau

RULES

Alcohol; viticultural area designations:
Redwood Valley, CA, 67463—67466

Coast Guard
NOTICES
Committees; establishment, renewal, termination, etc.:
Navigation Safety Advisory Council, 67586-67587
Meetings:
Lower Mississippi River Waterway Safety Advisory
Committee, 67587
Marine oil spill response hazardous waste operations and
emergency response training workshop, 67587-67588
Privacy Act:
Systems of records, 67588-67589

Commerce Department

See Export Administration Bureau

See Minority Business Development Agency

See National Oceanic and Atmospheric Administration

Committee for the Implementation of Textile Agreements
NOTICES
Cotton, wool, and man-made textiles:

Egypt, 67533

Turkey, 67533-67534

Community Development Financial Institutions Fund
NOTICES
Meetings:

Community Development Advisory Board, 67593-67594

Customs Service

NOTICES

Trade name recordation applications:
AJ.&W. Inc., 67594—67595

Defense Department
NOTICES
Privacy Act:
Systems of records, 67534-67537

Economic Research Service

NOTICES

Agency information collection activities:
Proposed collection; comment request, 67527

Energy Department

See Energy Research Office

See Federal Energy Regulatory Commission

PROPOSED RULES

Occupational radiation protection:
Primary standards amendments, 67600-67621

NOTICES

Natural gas exportation and importation:
Numac Energy (U.S.) Inc. et al., 67538-67539
Rochester Gas & Electric Corp., 67539

Energy Research Office
NOTICES
Grants and cooperative agreements; availability, etc.:
Electric and magnetic field effects research and public
information dissemination program, 67539

Environmental Protection Agency
RULES
Air quality implementation plans; approval and
promulgation; various States:
Colorado, 67466—67469
Illinois, 67469-67472
Hazardous waste program authorizations:
New Mexico, 67474—-67476
Pesticides; tolerances in food, animal feeds, and raw
agricultural commodities:
Sodium bicarbonate, etc., 67472-67473
Superfund program:
National oil and hazardous substances contingency
plan—
National priorities list update, 67656—67677
PROPOSED RULES
Air quality implementation plans; approval and
promulgation; various States:
Colorado, 67515-67516
Illinois, 67516
Superfund program:
National oil and hazardous substances contingency
plan—
National priorities list update, 67677—67681
Toxic substances:
Testing requirements—
Biphenyl, etc., 67516-67517



v Federal Register / Vol. 61, No. 246 / Monday, December 23, 1996 / Contents

NOTICES
Environmental statements; availability, etc.:

Coastal nonpoint pollution control programs; States and

territories—
Pennsylvania et al., 67532—67533

Meetings:

Effluent Guidelines Task Force, 67544
Pesticides; temporary tolerances:

Rhone-Poulenc Ag Co., 67544-67549

Equal Employment Opportunity Commission
NOTICES
Agency information collection activities:
Proposed collection; comment request, 67549-67550
Meetings; Sunshine Act, 67550-67551

Executive Office of the President
See Presidential Documents

Export Administration Bureau
RULES
Export administration regulations:
Computers; export and reexport, 67448-67451

Farm Service Agency
RULES
Program regulations:
Business and industrial loan program, 67624-67654

Federal Aviation Administration
PROPOSED RULES
Airworthiness directives:
Bell, 67503-67505
Burkhardt Grob Luft-und Raumfahrt, 67506—67508
Raytheon, 67505-67506
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 67589—
67590

Federal Communications Commission
NOTICES
Agency information collection activities:
Proposed collection; comment request, 67551
Reporting and recordkeeping requirements, 67551-67553

Federal Emergency Management Agency

NOTICES
Disaster and emergency areas:
Hawaii, 67553

New York, 67553
Rhode Island, 67553—-67554

Federal Energy Regulatory Commission

NOTICES

Electric rate and corporate regulation filings:
CMS Ensenada S.A. et al., 67542—67544

Meetings; Sunshine Act, 67544

Applications, hearings, determinations, etc.:
Arkansas Western Pipeline Co., 67539-67540
Columbia Gulf Transmission Co., 67540
Florida Gas Transmission Co., 67540
Jupiter Energy Corp., 67540-67541
Mississippi River Transmission Corp., 67541
Natural Gas Pipeline Co. of America, 67541
NorAm Gas Transmission Co., 67541-67542
Northwest Pipeline Corp., 67542
Wyoming Interstate Co., Ltd., 67542

Federal Highway Administration

NOTICES

Highway performance monitoring system; strategic
reassessment, 67590-67592

Federal Maritime Commission
NOTICES
Agreements filed, etc., 67554

Federal Railroad Administration
RULES
Railroad accident/incident reporting:
Small railroads; partial relief, 67477-67491

Federal Reserve System

PROPOSED RULES

Securities credit transactions (Regulations G, T, and U),
67503

Federal Transit Administration

RULES

State safety oversight; rail fixed guideway systems, 67492—
67493

Fish and Wildlife Service
RULES
Endangered and threatened species:

Spring Creek bladderpod, 67493-67497
NOTICES

Environmental statements; availability, etc.:
Southwestern United States; reintroduction of Mexican
gray wolf, 67573

Food and Drug Administration
RULES
Animal drugs, feeds, and related products:
New drug applications—
Ivermectin bolus, 67452—-67453
Oxytetracycline, 67453-67454
Food for human consumption:
Food labeling—
Restaurant menus; nutrient content and health claims
exemption removed; correction, 67447—67452
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 67556—
67557
Compliance policy guides:
Manual; availability, 67557
Human drugs:
Prescription drug user fee revenues and rates, FY 1997;
establishment, 67557-67559
Medical devices: premarket approval:
VISX Excimer Laser System (Models B and C) for
phototherapeutic keratectomy, 67559
Meetings:
Advisory committees, panels, etc., 67560-67562
Memorandums of understanding:
Belarus; drugs and biological products information
exchange, etc., 67562-67565

Forest Service

NOTICES

Environmental statements; availability, etc.:
Flathead National Forest, MT, 67527-67530
Tongass National Forest, AK, 67530

Health and Human Services Department
See Agency for Health Care Policy and Research



Federal Register / Vol. 61, No. 246 / Monday, December 23, 1996 / Contents

See Food and Drug Administration
See Health Care Financing Administration
See National Institutes of Health

Health Care Financing Administration
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 67566

Housing and Urban Development Department

NOTICES

Agency information collection activities:
Proposed collection; comment request, 67572

Interior Department

See Fish and Wildlife Service

See Land Management Bureau
See Minerals Management Service

Internal Revenue Service
RULES
Income taxes:
S corporations and their shareholders—
Definitions under Subchapter S, 67454-67458
Procedure and administration:

Limited liability companies; tax matters partner selection,

67458-67463
PROPOSED RULES
Income taxes:
Nuclear decommissioning reserve funds; revised
schedules of ruling amounts, 67510-67512
Reorganizations; receipt of rights to acquire corporation
securities, 67508-67510
Shareholder interest continuity requirement for corporate
reorganizations, 67512—67515
NOTICES
Agency information collection activities:
Proposed collection; comment request, 67594—-67596

International Development Cooperation Agency
See Agency for International Development

Justice Department

See Justice Programs Office

NOTICES

Pollution control; consent judgments:
Telluride Co., 67574-67575

Justice Programs Office

NOTICES

Agency information collection activities:
Proposed collection; comment request, 67575

Land Management Bureau
PROPOSED RULES
Public administrative procedures:
Introduction and general guidance; public land records,
67517-67518
NOTICES
Alaska Native claims selection:
Koniag, Inc., 67573
Stevens Village, 67573
Tozitna, Ltd., 67573-67574
Resource management plans, etc.:
Owyhee Resource Area, ID, 67574

Minerals Management Service
PROPOSED RULES
Administrative appeals process, 67515

Minority Business Development Agency

NOTICES

Business development center program applications:
Maryland, 67531-67532

National Aeronautics and Space Administration
NOTICES
Inventions, Government-owned; availability for licensing,
67575-67576
Meetings:
Aeronautics Advisory Committee, 67576
Space Science Advisory Committee, 67576

National Capital Planning Commission
NOTICES
Meetings:
District of Columbia Historic Preservation Review Board:;
proposed Convention Center, 67577

National Credit Union Administration

NOTICES

Agency information collection activities:
Proposed collection; comment request, 67577

Meetings; Sunshine Act, 67577-67578

National Highway Traffic Safety Administration
RULES
Fuel economy standards:
Passenger automobiles; low volume manufacturer
exemptions, 67491-67492
PROPOSED RULES
Fuel economy standards:
Passenger automobiles; low volume manufacturer
exemptions, 67518-67521
NOTICES
Agency information collection activities:
Proposed collection; comment request, 67592—-67593

National Institutes of Health
NOTICES
Meetings:
National Center for Research Resources, 67566
National Heart, Lung, and Blood Institute, 67566—67567
National Institute of Child Health and Human
Development, 67567
National Institute of Environmental Health Sciences,
67567, 67568
National Library of Medicine, 67568
Research Grants Division initial review groups, 67569—
67572
Research Grants Division special emphasis panels,
67568—67569

National Labor Relations Board
NOTICES
Meetings:
Agency Procedure Advisory Committee, 67578

National Oceanic and Atmospheric Administration
RULES
Fishery conservation and management:
Northeastern United States fisheries—
Summer flounder, 67497-67498
PROPOSED RULES
Fishery conservation and management:
Alaska; fisheries of Exclusive Economic Zone—
Recordkeeping and reporting requirements; revisions,
67524-67526



VI Federal Register / Vol. 61, No. 246 / Monday, December 23, 1996 / Contents

Northeastern United States fisheries—
Atlantic mackerel, squid, and butterfish, 67521-67524
NOTICES
Environmental statements; availability, etc.:
Coastal nonpoint pollution control programs; States and
territories—
Pennsylvania et al., 67532—67533

National Science Foundation
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 67578—
67579
Antarctic Conservation Act of 1978; permit applications,
etc., 67579
Meetings:
Bioengineering and Environmental Systems Special
Emphasis Panel, 67579
Chemical and Transport Systems Research Equipment
Grant Panel, 67580
Chemical and Transport Systems Special Emphasis Panel,
67580
Civil and Mechanical Systems Special Emphasis Panel,
67580
Design, Manufacture, and Industrial Innovation Special
Emphasis Panel, 67580-67581
Geosciences Special Emphasis Panel, 67581
International Programs Special Emphasis Panel, 67581
Materials Research Special Emphasis Panel, 67581
Microelectronic Information Processing Systems Special
Emphasis Panel, 67581
Polar Programs Special Emphasis Panel, 67581-67582

Nuclear Regulatory Commission
PROPOSED RULES
Rulemaking petitions:
Heartland Operation to Protect Environment, 67501—
67503
NOTICES
Agency information collection activities:
Proposed collection; comment request, 67582
Reports; availability, etc.:
Tritium producing burnable poison rod lead test
assemblies, 67584
Applications, hearings, determinations, etc.:
PECO Energy Co., 67582—67584

Personnel Management Office
RULES
Prevailing rate systems, 67447
NOTICES
Meetings:
Federal Prevailing Rate Advisory Committee, 67584—
67585

Postal Rate Commission

NOTICES

Post office closings; petitions for appeal:
DiGiorgio, CA, 67584-67585

Presidential Documents

ADMINISTRATIVE ORDERS

Irag, northern; drawdown of commodities from the
Department of Defense to support a peace monitoring
force, 67685

Public Health Service

See Agency for Health Care Policy and Research
See Food and Drug Administration

See National Institutes of Health

Rural Business-Cooperative Service
RULES
Program regulations:
Business and industrial loan program, 67624-67654
NOTICES
Maximum portion of guarantee authority available for 1996-
1997 FY, 67530-67531

Rural Housing Service
RULES
Program regulations:
Business and industrial loan program, 67624—-67654

Rural Utilities Service
RULES
Program regulations:
Business and industrial loan program, 67624-67654

Securities and Exchange Commission
NOTICES
Applications, hearings, determinations, etc.:
Voyageur Missouri Municipal Income Fund, Inc., 67585—
67586
Voyageur Texas Municipal Income Fund, 67586

Surface Transportation Board

NOTICES

Railroad operation, acquisition, construction, etc.:
Clark County, WA, 67593
Union Pacific Railroad Co., 67593

Textile Agreements Implementation Committee
See Committee for the Implementation of Textile
Agreements

Transportation Department

See Coast Guard

See Federal Aviation Administration

See Federal Highway Administration

See Federal Railroad Administration

See Federal Transit Administration

See National Highway Traffic Safety Administration

See Surface Transportation Board

RULES

Organization, functions, and authority delegations:
Commandant, U.S. Coast Guard, 67476-67477

Treasury Department

See Alcohol, Tobacco and Firearms Bureau

See Community Development Financial Institutions Fund
See Customs Service

See Internal Revenue Service

United States Information Agency

NOTICES

Art objects; importation for exhibition:
Giambattista Tiepolo, 67596-67597



Federal Register / Vol. 61, No. 246 / Monday, December 23, 1996 / Contents

VI

Separate Parts In This Issue

Part Il
Department of Energy, 67600-67621

Part Il

Farm Service Agency, Rural Business Cooperative Service,
Rural Housing Service, Rural Utilities Service, 67624—
67654

Part IV
Environmental Protection Agency, 67682—-67677

Part V
The President, 67685

Reader Aids

Additional information, including a list of public laws,
telephone numbers, reminders, and finding aids, appears in
the Reader Aids section at the end of this issue.

Electronic Bulletin Board

Free Electronic Bulletin Board service for Public Law
numbers, Federal Register finding aids, and a list of
documents on public inspection is available on 202-275—
1538 or 275-0920.



VI Federal Register / Vol. 61, No. 247 / Monday, December 23, 1996 / Contents

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in the
Reader Aids section at the end of this issue.

5 CFR Proposed Rules:
532 (2 documents) .......... 67447 648, 67521
679 i, 67524

10 CFR

Proposed Rules

Bl 67501

835 67600

12 CFR

Proposed Rules

207 o 67503

14 CFR

Proposed Rules:

39 (3 documents) ............ 67503
67505, 67506

15 CFR

740... ...67448
770... .

Proposed Rules:
1 (3 documents) .............. 67508
67510, 67512

27 CFR
....................................... 67463
30 CFR
Proposed Rules:
290 i 67515
40 CFR
67466
67469
67472
67474
67655
Proposed Rules:
52 (2 documents) ............ 67515
67516
300... ...67677
799 . 67516

43 CFR




67447

Rules and Regulations

Federal Register

Vol. 61, No. 247

Monday, December 23, 1996

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 532

RIN 3206-AH54

Prevailing Rate Systems; Redefinition
of Anchorage, AK, Nonappropriated
Fund Wage Area

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The Office of Personnel
Management (OPM) is issuing a final
rule to redefine the Anchorage, AK,
nonappropriated fund (NAF) Federal
Wage System (FWS) wage area for pay-
setting purposes.

EFFECTIVE DATE: January 22, 1997.

FOR FURTHER INFORMATION CONTACT:
Frank Derby, (202) 606—2848.

SUPPLEMENTARY INFORMATION: On July
12, 1996, OPM published an interim
rule redefining the Anchorage, AK, FWS
NAF wage area to add the Valdez-
Cordova census area (a new NAF
employment site) as an area of
application, to delete 10 area of
application census divisions that no
longer have NAF employees, and to
make other updates to reflect changes in
the names and boundaries of certain
Alaska boroughs and census areas made
since the Anchorage, Alaska, NAF wage
area was last defined. The interim rule
provide a 30-day period for public
comment. OPM received no comments
during the comment period. Therefore,
the interim rule is being adopted as a
final rule.

Regulatory Flexibility Act

| certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because they affect only Federal
agencies and employees.

List of Subjects in 5 CFR Part 532
Administrative practice and

procedure, Freedom of information,

Government employees, Reporting and

recordkeeping requirements, Wages.
Accordingly, under the authority of 5

U.S.C. 5343, the interim rule amending

5 CFR part 532 published on July 12,

1996, (61 FR 36609), is adopted as final

without changes.

Office of Personnel Management.

Lorraine A. Green,

Deputy Director.

[FR Doc. 96-32502 Filed 12—-20-96; 8:45 am]

BILLING CODE 6325-01-M

5 CFR Part 532
RIN 3206-AH41

Prevailing Rate Systems; Redefinition
of Oneida, NY, Nonappropriated Fund
Wage Area

AGENCY: Office of Personnel
Management.
ACTION: Final rule.

SUMMARY: The Office of Personnel
Management (OPM) is issuing a final
rule to abolish the Oneida, NY,
nonappropriated fund (NAF) Federal
Wage System (FWS) wage area and to
establish a new Jefferson, NY, NAF
wage area with a survey area consisting
of Jefferson County—currently an
unsurveyed county in the Oneida wage
area. The Oneida wage area is presently
composed of one survey area county
(Oneida) and nine area of application
counties (Albany, Clinton, Jefferson,
Onondaga, Ontario, Schenectady,
Saratoga, Seneca, and Steuben). After
this change, a new wage area, Jefferson,
NY, will include seven of these
counties, with Jefferson designated as
the survey area and Albany, Oneida,
Onondaga, Ontario, Schenectady, and
Steuben designated as areas of
application. Clinton, Saratoga, and
Seneca, which have no FWS employees,
will be deleted.

EFFECTIVE DATE: January 22, 1997.

FOR FURTHER INFORMATION CONTACT:
Frank Derby, (202) 606—2848.
SUPPLEMENTARY INFORMATION: On June 4,
1996, OPM published an interim rule to
abolish the Oneida, NY, wage area and
to establish a new Jefferson, NY, NAF
wage area with a survey area consisting
of Jefferson County—currently an

unsurveyed county in the Oneida wage
area. The Oneida wage area is presently
composed of one survey area county
(Oneida) and nine area of application
counties (Albany, Clinton, Jefferson,
Onondaga, Ontario, Schenectady,
Saratoga, Seneca, and Steuben).

The new wage area, Jefferson, NY,
will include seven of these counties,
with Jefferson designated as the survey
area and Albany, Oneida, Onondaga,
Ontario, Schenectady, and Steuben
designated as areas of application.
Clinton, Saratoga, and Seneca, which
have no FWS employees, will be
deleted. The interim rule provided a 30-
day public comment period. No
comments were received. Therefore, the
rule is being adopted as a final rule.

Regulatory Flexibility Act

| certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because they affect only Federal
agencies and employees.

List of Subjects in 5 CFR Part 532

Administrative practice and
procedure, Freedom of information,
Government employees, Reporting and
recordkeeping requirements, Wages.

Accordingly, under the authority of 5
U.S.C. 5343, the interim rule amending
5 CFR part 532 published on June 4,
1996 (61 FR 27995), is adopted as final
without any changes.

Office of Personnel Management.

Lorraine A. Green,

Deputy Director.

[FR Doc. 96-32503 Filed 12—-20-96; 8:45 am]
BILLING CODE 6325-01-M

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
7 CFR Part 58

Dairy Grading and Inspection

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Correcting amendments.

SUMMARY: This document contains
corrections to OMB control numbers
currently contained in the Code of
Federal Regulations (CFR). The
regulations relate to information
reporting requirements for dairy plants
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approved for USDA inspection and
grading service.

EFFECTIVE DATE: December 23, 1996.
FOR FURTHER INFORMATION CONTACT:
Duane Spomer (202) 720-9382.
SUPPLEMENTARY INFORMATION:

Need for Correction

As published in the CFR, the
regulations contain errors which may
proved to be misleading and are in need
of clarification.

List of Subjects in 7 CFR Part 58

Dairy products, Food grades and
standards, Food labeling, Reporting and
recordkeeping requirements.

Accordingly, 7 CFR Part 58 is
corrected by making the following
correcting amendments.

PART 58—[AMENDED]

1. The authority citation for Part 58
continues to read as follows:

Authority: 7 U.S.C. 1621-1627.

2. In 858.100 the table is revised to
read a follows:

§58.100 OMB control numbers assigned
pursuant to the Paperwork Reduction Act.

* * * * *
i ; Current
7 CFR section where require-
ments are described OMB con-
trol No.
0581-0110
0581-0110
0581-0110

Dated: December 16, 1996.
Silvio Capponi,
Acting Director, Dairy Division.
[FR Doc. 96-32513 Filed 12—-20-96; 8:45 am]
BILLING CODE 3410-02-M

DEPARTMENT OF COMMERCE
Bureau of Export Administration
15 CFR Parts 740, 770, and 774
[Docket No. 961216357—6357-01]
RIN 0694-AB54

Revisions to the Export Administration
Regulations: Computer Revisions

AGENCY: Bureau of Export
Administration, Commerce.

ACTION: Final rule.

SUMMARY: On March 25, 1996, the
Bureau of Export Administration (BXA)
published an interim rule (61 FR 12714)
that restructured and reorganized the
Export Administration Regulations

(EAR). The interim rule clarified the
language of the EAR and simplified the
application and made the export control
regulatory regime more user friendly.
This rule amends the EAR by making
certain revisions and clarifications and
in some cases, inserts material
inadvertently omitted from the March
25 interim rule for the export and
reexport of computers as described in
the Commerce Control List and
described by License Exception CTP.
Among other revisions, this rule
provides that ““No License Required”
(NLR) is available for the export and
reexport of digital computers (other than
those controlled for MT reasons) with a
CTP of 2,000 Mtops or less, except to
embargoed or terrorist-supporting
destinations.

Although the Export Administration
Act (EAA) expired on August 20, 1994,
the President invoked the International
Emergency Economic Powers Act and
continued in effect, to the extent
permitted by law, the provisions of the
EAA and the EAR in Executive Order
12924 of August 19, 1994, as extended
by the President’s notice of August 15,
1995 (60 FR 42767), and notice of
August 14, 1996 (61 FR 42527).
EFFECTIVE DATE: This rule is effective
December 23, 1996.

FOR FURTHER INFORMATION CONTACT:
Patricia Muldonian, Office of Exporter
Services, Bureau of Export
Administration, Telephone: (202) 482—
2440.

SUPPLEMENTARY INFORMATION:
Background

Specifically, this rule revises the
computer provisions of the EAR,
consistent with the Presidential
Directive of October 6, 1995, as follows:

1. By revising § 740.7(a), scope of
License Exception CTP, to limit the
scope of this License Exception to apply
to digital computers controlled by a CTP
parameter, specially designed
components therefor and related
equipment therefor.

2. By revising § 740.7(e)(2),
restrictions, to apply only to digital
computers and specially designed
components therefor.

3. By revising § 770.2, to add an
interpretation for computers, to clarify
that:

a. Digital computers or computer
systems classified under paragraphs (a),
(b), or (c) of ECCN 4A003, that qualify
for ““No License Required” (NLR) must
be evaluated on the basis of CTP alone,
to the exclusion of all other technical
parameters. Digital computers or
computer systems classified under
paragraphs (a), (b), or (c) of ECCN 4A003

that qualify for License Exception CTP
must be evaluated on the basis of CTP,
to the exclusion of all other technical
parameters, except for parameters of
Missile Technology concern, or for
paragraph (e) of ECCN 4A003
(equipment performing analog-to-digital
conversions exceeding the limits in
paragraph (a.5.a) of ECCN 3A001); and

b. Related equipment classified under
paragraphs (d), (e), (f), or (g) of ECCN
4A003 may be exported or reexported
under License Exceptions GBS or CIV.
When related equipment is exported or
reexported as part of a computer system,
License Exception CTP is available for
the computer system including the
related equipment.

4. In Export Control Classification
Number (ECCN) 4A001, by revising the
control language for nuclear
nonproliferation (NP) and computer
(XP) controls to specify that these
controls apply to electronic computers
with a CTP greater than 2,000 Mtops.

5. In Export Control Classification
Number (ECCN) 4A002, by revising the
control language for nuclear
nonproliferation (NP) and computer
(XP) controls to specify that these
controls apply to hybrid computers with
a CTP greater than 2,000 Mtops.

6. By revising Export Control
Classification Number (ECCN) 4A003, as
follows:

a. By creating a ““Note” in the License
Requirements section that specifies that
“No License Required” (NLR) applies to
the export or reexport of digital
computers with a CTP between 260 and
2,000 Mtops, except to embargoed or
terrorist-supporting destinations and
computers controlled for MT reasons.

b. By revising the control language for
national security controls to specify that
NS Column 1 applies to paragraphs (b)
and (c) and NS Column 2 applies to
paragraphs (a), (d), (e), (f), and (g).

c. By revising the control language for
nuclear nonproliferation (NP) and
computer (XP) controls to specify that
these controls apply to digital
computers with a CTP greater than
2,000 Mtops.

d. By revising License Exception GBS
to clarify that related equipment
described in paragraphs (d), (e), (f), and
(9) are eligible for License Exception
GBS.

e. By revising License Exception CTP
to clarify that this License Exception is
available for computers controlled by
paragraphs (a), (b), and (c), to the
exclusion of other technical parameters,
with the exception of the parameters
specified as controlled for Missile
Technology (MT) concerns or paragraph
(e) (equipment performing analog-to-
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digital conversions exceeding the limits
of ECCN 3A001.a.5.a).

f. By revising License Exception CIV
to clarify that related equipment
described in paragraphs (d)(having a 3—
D vector rate less than 10 M vectors/
sec.), (e), (f), and (g) are eligible for
License Exception CIV.

7. In Export Control Classification
Number (ECCN) 4D001, by revising the
control language for nuclear
nonproliferation (NP) and computer
(XP) controls to specify that these
controls apply to software for computers
with a CTP greater than 2,000 Mtops.

8. In Export Control Classification
Number (ECCN) 4D002, by revising the
control language for nuclear
nonproliferation (NP) and computer
(XP) controls to specify that these
controls apply to software for computers
with a CTP greater than 2,000 Mtops.

9. In Export Control Classification
Number (ECCN) 4E001, by revising the
control language for nuclear
nonproliferation (NP) and computer
(XP) controls to specify that these
controls apply to technology for
computers with a CTP greater than
2,000 Mtops.

Savings Clause

Shipments of items removed from
eligibility for export or reexport under a
particular General License or License
Exception symbol or the designator
NLR, as a result of this regulatory
action, may continue to be exported
under that designator until March 24,
1997.

Rulemaking Requirements

1. This final rule has been determined
to be not significant for purposes of
Executive Order 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to nor shall a person be
subject to a penalty for failure to comply
with a collection of information subject
to the requirements of the Paperwork
Reduction Act unless that collection of
information displays a currently valid
OMB Control Number. This rule
involves collections of information
subject to the Paperwork Reduction Act
of 1980 (44 U.S.C. 3501 et seq.). These
collections have been approved by the
Office of Management and Budget under
control numbers 0694-0088, 0694-0097,
and 0694-0013.

3. This rule does not contain policies
with Federalism implications sufficient
to warrant preparation of a Federalism
assessment under Executive Order
12612.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public

participation, and a delay in effective
date, are inapplicable because this
regulation involves a military and
foreign affairs function of the United
States (Sec. 5 U.S.C. 553(a)(1)). Further,
no other law requires that a notice of
proposed rulemaking and an
opportunity for public comment be
given for this rule. Because a notice of
proposed rulemaking and an
opportunity for public comment are not
required to be given for this rule under
5 U.S.C. or by any other law, the
requirements of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) are
not applicable.

Therefore, this regulation is issued in
final form. Although there is no formal
comment period, public comments on
this regulation are welcome on a
continuing basis. Comments should be
submitted to Patricia Muldonian,
Regulatory Policy Division, Office of
Exporter Services, Bureau of Export
Administration, Department of
Commerce, P.O. Box 273, Washington,
DC 20044.

List of Subjects
15 CFR Parts 740 and 744

Administrative practice and
procedure, Exports, Foreign trade,
Reporting and recordkeeping
requirements.

15 CFR Part 770

Exports, Foreign Trade.

Accordingly, parts 740, 770, and 774,
of the Export Administration
Regulations (15 CFR parts 730-799) are
amended as follows:

1. The authority citation for 15 CFR
parts 740 and 770 continue to read as
follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 12924, 59 FR 43437,
3 CFR, 1994 Comp., p. 917; Notice of August
15, 1995 (60 FR 42767, August 17, 1995); and
Notice of August 14, 1996 (61 FR 42527,
August 15, 1996).

2. The authority citation for 15 CFR
Part 774 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 720; 10 U.S.C.
7430(e); 18 U.S.C. 2510 et seq.; 22 U.S.C.
287c; 22 U.S.C. 3201 et seq.; 22 U.S.C. 6004;
Sec. 201, Pub. L. 104-58, 109 Stat. 557 (30
U.S.C. 185(s)); 30 U.S.C. 185(u); 42 U.S.C.
2139a; 42 U.S.C. 6212; 43 U.S.C. 1354, 46
U.S.C. app. 466c¢; 50 U.S.C. app. 5; E.O.
12924, 59 FR 43437, 3 CFR, 1994 Comp., p.
917; Notice of August 15, 1995 (60 FR 42767,
August 17, 1995); Notice of August 14, 1996
(61 FR 42527, August 15, 1996).

PART 740—[AMENDED]

3. Section 740.7 amended by
a. By revising paragraph (a);
b. By revising paragraph (b)(2);

c. By revising paragraph (c)(2);

d. By revising paragraph (d)(2); and

e. By revising paragraph (e), as
follows:

§740.7 Computers (CTP).

(a) Scope. License Exception CTP
authorizes exports and reexports of
digital computers and specially
designed components therefor, exported
or reexported separately or as part of a
system for consumption in Computer
Tier countries as provided by this
section. (Related equipment controlled
under 4A003.d, .f, and .g is authorized
under this License Exception, only
when exported or reexported with these
computers as part of a system.) You may
not use this License Exception to export
or reexport items that you know will be
used to enhance the CTP beyond the
eligibility limit allowed to your country
of destination. When evaluating your
computer to determine License
Exception CTP eligibility, use the CTP
parameter to the exclusion of other
technical parameters for computers
classified under ECCN 4A003.a, .b and
.c, except for parameters specified as
Missile Technology (MT) concerns or
4A003.e (equipment performing analog-
to-digital conversions exceeding the
limits in ECCN 3A001.a.5.a). This
License Exception does not authorize
the export or reexport of graphic
accelerators or coprocessors, or
computers controlled for MT reasons.

(b) Computer Tier 1.

1) * * *

(2) Eligible computers. The computers
eligible for License Exception CTP to
Tier 1 destinations are those with a CTP
greater than 2,000 Mtops.

(C) * * *

(2) Eligible computers. The computers
eligible for License Exception CTP to
Tier 2 destinations are those having a
Composite Theoretical Performance
(CTP) greater than 2000, but equal to or
less than 10,000 Millions of Theoretical
Operations Per Second (Mtops).

d * * *

(2) Eligible computers. The computers
eligible for License Exception CTP to
Tier 3 destinations are those having a
Composite Theoretical Performance
(CTP) greater than 2,000 Millions of
Theoretical Operations Per Second
(Mtops), but less than or equal to 7,000
Mtops.

* * * * *

(e) Restrictions. (1) Computers eligible
for License Exception CTP may not be
accessed either physically or
computationally by nationals of Cuba,
Iran, Iraq, Libya, North Korea, Sudan or
Syria, except commercial consignees
described in Supplement No. 3 to part
742 of the EAR are prohibited only from



67450 Federal Register / Vol. 61,

No. 247 / Monday, December 23, 1996 / Rules and Regulations

giving such nationals user-accessible
programmability.

(2) Computers eligible for License
Exception CTP may not be reexported/
retransferred without prior
authorization from BXA i.e., a license, a
permissive reexport, another License
Exception, or ““No License Required”.
This restriction must be conveyed to the
consignee, via the Destination Control
Statement, see § 758.6(a)(ii) of the EAR.

* * * * *

PART 770—[AMENDED]

4. Section 770.2 is amended by
adding a new paragraph (l) to read as
follows:

§770.2 Commodity interpretations.

* * * * *

(I) Interpretation 12: Computers. (1)
Digital computers or computer systems
classified under ECCN 4A003.a, .b, or .c,
that qualify for ““No License Required”
(NLR) must be evaluated on the basis of
CTP alone, to the exclusion of all other
technical parameters. Computers
controlled in this entry for MT reasons
are not eligible for License Exception
CTP regardles of the CTP of the
computer. Digital computers or
computer systems classified under
ECCN 4A003.a, .b, or .c that qualify for
License Exception CTP must be
evaluated on the basis of CTP, to the
exclusion of all other technical
parameters, except for parameters of
Missile Technology concern, or ECCN
4A003.e (equipment performing analog-
to-digital conversions exceeding the
limits in ECCN 3A001.a.5.a). This
License Exception does not authorize
the export or reexport of computers
controlled for MT purposes regardless of
the CTP. Assemblies performing analog-
to-digital conversions are evaluated
under Category 3—Electronics, ECCN
3A001.a.5.a.

(2) Related equipment classified
under ECCN 4A003.d, .e, .f, or .g may
be exported or reexported under License
Exceptions GBS or CIV. When related
equipment is exported or reexported as
part of a computer system, NLR or
License Exception CTP is available for
the computer system and the related
equipment, as appropriate.

PART 774—[AMENDED]

5. In Supplement No. 1 to part 774
(the Commerce Control List), Category
4—Computers, the following Export
Control Classification Numbers (ECCNSs)
are amended:

a. By revising the ““License

Requirements” section for ECCNs
4A001 and 4A002;

b. By revising the ““License
Requirements” and the “License
Exceptions’ sections for 4A003;

c. By revising the ““License
Requirements” section for ECCNs 4D001
and 4D002; and

d. By revising the “License
Requirements” section for ECCN 4E001,
as follows:

4A001 Electronic computers and related
equipment, and “‘electronic assemblies”
and specially designed components
therefor.

License Requirements

Reason for Control: NS, MT, AT, NP,
XP.

Control(s) Country chart
NS applies to entire entry NS Column 2.
MT applies to 4A001.a ..... MT Column 1.
AT applies to entire entry AT Column 1.

NP applies to electronic computers
with a CTP greater than 2,000 Mtops,
unless a License Exception is available.
See §742.3(b) of the EAR for
information on applicable licensing
review policies.

XP applies to electronic computers
with a CTP greater than 2,000 Mtops,
unless a License Exception is available.
XP controls vary according to
destination and end-user and end-use.
See §742.12 of the EAR for additional

information.
* * * * *
4A002 ‘‘Hybrid computers”, and

“electronic assemblies’ and specially
designed components therefor.

License Requirements

Reason for Control: NS, MT, AT, NP,
XP.

Control(s) Country chart

NS Column 2.
MT Column 1.

NS applies to entire entry
MT applies to hybrid com-
puters combined with
specially designed “soft-

ware”, for modeling,
simulation, or design in-
tegration of complete
rocket systems and un-
manned air vehicle sys-
tems that are usable in
systems controlled for
MT reasons.

AT applies to entire entry | AT Column 1.

NP applies to hybrid computers with
a CTP greater than 2,000 Mtops, unless
a License Exception is available. See
§742.3(b) of the EAR for information on
applicable licensing review policies.

XP applies to hybrid computers with
a CTP greater than 2,000 Mtops, unless
a License Exception is available. XP

controls vary according to destination
and end-user and end-use. See §742.12
of the EAR for additional information.

* * * * *

4A003 ‘‘Digital computers’, “‘electronic
assemblies’”, and related equipment
therefor, and specially designed
components therefor.

License Requirements

Reason for Control: NS, MT, CC. AT,
NP, XP.

Control(s) Country chart

NS applies to 4A003.b and
.C.

NS applies to 4A003.a, d,
.e, .f, and .g.

MT applies to digital com-
puters used as ancillary
equipment for test facili-
ties and equipment that
are controlled by 9B005
or 9B006.

CC applies to digital com-
puters for computerized
fingerprint equipment.

AT applies to entire entry
(refer to 4A994 for con-
trols on computers with
a CTP = 6 but < to 260
Mtops).

NS Column 1.
NS Column 2.

MT Column 1.

CC Column 1.

AT Column 1.

NP applies to digital computers with
a CTP greater than 2,000 Mtops, unless
a License Exception is available. See
§742.3(b) of the EAR for information on
applicable licensing review policies.

XP applies to digital computers with
a CTP greater than 2,000 Mtops, unless
a License Exception is available. XP
controls vary according to destination
and end-user and end-use. See § 742.12
of the EAR for additional information.

Note: For all destinations, except Cuba,
Iran, Iraq, Libya, N.Korea, Sudan, and Syria,
no license is required (NLR) for computers
with a CTP between 260 and 2,000 Mtops.,
and for assemblies described in 4A003.c that
are not capable of exceeding a CTP of 2,000
Mtops in aggregation. Computers controlled
in this entry for MT reasons are not eligible
for NLR.

License Exceptions

LVS: $5000.

GBS: Yes, for 4A003.d, .e, .f, and .g
and specially designed components
therefor, exported separately or as part
of a system.

CTP: Yes, for computers controlled by
4A003.a3, .b and .c, to the exclusion of
other technical parameters, with the
exception of parameters specified as
controlled for Missile Technology (MT)
concerns or 4A003.e (equipment
performing analog-to-digital conversions
exceeding the limits of 3A001.a.5.a). See
§740.7 of the EAR.
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CIV: Yes, for 4A003.d (having a 3-D
vector rate less than 10 M vectors/sec),

., .fand .g.
* * * * *
4D001 ‘“‘Software” specially designed or

modified for the “‘development”,
“production” or ““‘use” of equipment
controlled by 4A001 to 4A004, 4A101, or
“software” controlled by 4D001 to 4D003.

License Requirements

Reason for Control: NS, MT, CC, AT,
NP, XP.

information on applicable licensing
review policies.
* * * * *

4E001 “Technology’ according to the
General Technology Note, for the
“development’”, “production” or “‘use’ of
equipment controlled by 4A001 to 4A004,
4A101 or “software’ controlled by 4D001 to
4D003.

License Requirements

Reason for Control: NS, MT, CC, AT,
NP, XP.

Control(s) Country chart

Control(s) Country chart

NS applies to “software” NS Column 1.
for equipment controlled
by 4A001 to 4A004,
4D001 to 4D003.

MT applies to “software”
for equipment controlled
by 4A001 to 4A003 or
4A101 for MT reasons.

CC applies to “software”
for equipment controlled
by 4A003 for CC rea-
sons.

AT applies to entire entry

MT Column 1.

CC Column 1.

AT Column 1.

NP applies to “software” for
computers with a CTP greater than
2,000 Mtops, unless a License Exception
is available. See § 742.3(b) of the EAR
for information on applicable licensing
review policies.

XP applies to “‘software’ for
computers with a CTP greater than
2,000 Mtops, unless a License Exception
is available. See § 742.12 of the EAR for
information on applicable licensing
review policies.

* * * * *

4D002 ‘“‘Software” specially designed or
modified to support ‘“‘technology”
controlled by 4E001 or 4E002.

License Requirements

Reason for Control: NS, MT, AT, NP,
XP.

NS applies to “technology” | NS Column 1.
for equipment controlled
by 4A001 to 4A004,
4D001 to 4D003.

MT applies to “technology”
for equipment controlled
by 4A001 to 4A003,
4A101 4D001 or 4D002
for MT reasons.

CC applies to “technology”
for equipment controlled
by 4A003 for CC rea-
sons.

AT applies to entire entry

MT Column 1.

CC Column 1.

AT Column 1.

NP applies to “technology’ for
computers with a CTP greater than
2,000 Mtops, unless a License Exception
is available. See § 742.3(b) of the EAR
for information on applicable licensing
review policies.

XP applies to “technology’ for
computers with a CTP greater than
2,000 Mtops, unless a License Exception
is available. See § 742.12 of the EAR for
information on applicable licensing
review policies.
* * * * *

Dated: December 18, 1996.
Sue E. Eckert,
Assistant Secretary for Export
Administration.
[FR Doc. 96-32483 Filed 12—20-96; 8:45 am]
BILLING CODE 3510-33-P

Control(s) Country chart
NS applies to entire entry | NS Column 1.
MT applies to “software” MT Column 1.
for equipment controlled
by 4A001 to 4A003 or
4A101 for MT reasons.
AT applies to entire entry AT Column 1.

NP applies to “software” for
computers with a CTP greater than
2,000 Mtops, unless a License Exception
is available. See § 742.3(b) of the EAR
for information on applicable licensing
review policies.

XP applies to “‘software’ for
computers with a CTP greater than
2,000 Mtops, unless a License Exception
is available. See § 742.12 of the EAR for

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 101

[Docket No. 93N-0153]

RIN 0910-AA19

Food Labeling; Nutrient Content
Claims and Health Claims; Restaurant
Foods; Correction

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; correction.

SUMMARY: The Food and Drug
Administration (FDA) is correcting a
final rule that appeared in the Federal
Register of August 2, 1996 (61 FR
40320). The document amended the
food labeling regulations to remove the
provisions that exempt restaurant
menus from the requirements for how
nutrient content claims and health
claims are to be made and from the
requirements for the provision of
nutrition information with respect to the
nutrients that are the basis for the claim,
when claims are made. The document
was published with some errors. Among
other things, FDA inadvertently
neglected to remove the reference to
restaurant menus from 21 CFR
101.13(b). This document corrects those
errors.

EFFECTIVE DATE: May 2, 1997.

FOR FURTHER INFORMATION CONTACT:
Michelle A. Smith, Center for Food
Safety and Applied Nutrition (HFS—
158), Food and Drug Administration,
200 C St. SW., Washington, DC 20204,
202-205-5099.

SUPPLEMENTARY INFORMATION:

These corrections do not, in any way,
alter the scope or intent of the August
2, 1996, final rule.

In FR Doc. No. 96-19645, appearing
on page 40320 in the Federal Register
of Friday, August 2, 1996, the following
corrections are made:

1. On page 40321, in the first column,
in the second full paragraph, in the
third and fourth lines, “*8101.13(q)(5)
(21 CFR 101.13(q)(5)) exempts” is
corrected to read 8 101.13(b) and (q)(5)
(21 CFR 101.13(b) and (g)(5)) exempt”'.

2. On page 40325, in the third
column, in the first full paragraph, in
line 12, after **(2)”” the phrase *‘from
§101.13(b), pertaining to nutrient
content claims, the language that reads
“xx % with the exception to such
claims on restaurant menus, * * *”’;” is
added, and in line 13 add *“(3)"" before
the phrase “from §101.13(q)(5),”; and in
line 16, “(3)” is removed and “(4)” is
added in its place.

3. On page 40328, in the second
column, in the 18th line from the
bottom of the page, “(b) and ' is added
between *101.13” and “(q)(5)”’. In the
third column, in the second full
paragraph, the first sentence is corrected
to read “Thus, the deletion of the phrase
‘(except for menus)’ that exempted
menus from nutrient content claim
requirements in §§101.10 and
101.13(q)(5) and the deletion of the
phrase ‘,with the exception of such
claims on restaurant menus,’ in
§101.13(b) will be effective on May 2,
1997.”
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4. On page 40331, in the first column,
under the caption “‘Description:”, in line
10, “(b) and " is added between
“101.13” and “(q)(5)”’. On the same
page, in the second column, in the first
full paragraph, in line 25, “(b) and " is
added between “101.13"” and ““(q)(5)",
and in the same paragraph, the first 23
lines are removed. The paragraph now
begins with “Once it becomes
effective”.

5. On page 40332, in the second
column, amendatory item *3.” is
corrected to read as follows:

3. Section 101.13 is amended by
revising the introductory text of
paragraphs (b) and (q)(5) to read as
follows:

§101.13 Nutrient content claims—general
principles.
* * * * *

(b) A claim that expressly or
implicitly characterizes the level of a
nutrient (a nutrient content claim) of the
type required in nutrition labeling
under § 101.9 may not be made on the
label or in labeling of foods unless the
claim is made in accordance with this
section and with the applicable
regulations in subpart D of this part or
in part 105 or part 107 of this chapter.

* * * * *
* X X

(5) A nutrient content claim used on
food that is served in restaurants or
other establishments in which food is
served for immediate human
consumption or which is sold for sale or
use in such establishments shall comply
with the requirements of this section
and the appropriate definition in
subpart D of this part, except that:

* * * * *

Dated: December 13, 1996.
William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 96—-32428 Filed 12—-20-96; 8:45 am]
BILLING CODE 4160-01-F

21 CFR Part 520

Oral Dosage Form New Animal Drugs;
Ivermectin Bolus

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a new animal drug
application (NADA) filed by Merck
Research Laboratories. The NADA
provides for use of an ivermectin-
containing, sustained-release bolus in

cattle for treatment and control for
approximately 135 days of certain
internal and external parasitic infections
throughout the grazing season.
EFFECTIVE DATE: December 23, 1996.
FOR FURTHER INFORMATION CONTACT:
Melanie R. Berson, Center for Veterinary
Medicine (HFV-135), Food and Drug
Administration, 7500 Standish PlI.,
Rockville, MD 20855, 301-594-1643.
SUPPLEMENTARY INFORMATION: Merck
Research Laboratories, Division of
Merck & Co., Inc., P.O. Box 2000,
Rahway, NJ 07065-0914, filed NADA
140-988, which provides for the use of
IvomecO (1.72 grams ivermectin)
Sustained-Release Bolus for Cattle for
the treatment and control of certain
gastrointestinal roundworm, lungworm,
mange mite, sucking lice, cattle grub,
and tick infections in cattle weighing at
least 275 pounds (Ib) (125 kilograms
(kg)) but not more than 660 Ib (300 kg)
of body weight on the day of
administration. The NADA is approved
as of November 18, 1996, and the
regulations are amended in 21 CFR part
520 by adding new §520.1197 to reflect
the approval. The basis of approval is
discussed in the freedom of information
summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857, between
9 a.m. and 4 p.m., Monday through
Friday.

Under section 512(c)(2)(F)(ii) of the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 360b(c)(2)(F)(ii)), this
approval for food-producing animals
qualifies for 3 years of marketing
exclusivity beginning November 18,
1996, because the application contains
substantial evidence of the effectiveness
of the drug involved, studies of animal
safety, or in the case of food-producing
animals, human food safety studies
(other than bioequivalence or residue
studies) required for approval of the
application and conducted or sponsored
by the applicant.

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen

in the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday.

List of Subjects in 21 CFR Part 520

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 520 is amended as follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: Sec. 512 of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 360b).

2. New §520.1197 is added to read as
follows:

§520.1197
bolus.

(a) Specifications. Each sustained-
release bolus contains 1.72 grams of
ivermectin.

(b) Sponsor. See No. 000006 in
§510.600(c) of this chapter.

(c) Related tolerances. See § 556.344
of this chapter.

(d) Conditions of use in ruminating
calves—(1) Amount. Administer one
bolus per calf weighing at least 275
pounds (Ib) (125 kilograms (kg)) and not
more than 660 Ib (300 kg) on the day of
administration.

(2) Indications. For treatment and
control, throughout the grazing season
(approximately 135 days), of
gastrointestinal roundworms
Haemonchus placei, Ostertagia ostertagi
(including inhibited fourth-stage larvae),
Trichostrongylus axei, T. colubriformis,
Cooperia spp., Nematodirus
helvetianus, Bunostomum
phlebotomum, Oesophagostomum
radiatum; lungworms Dictyocaulus
viviparus; grubs Hypoderma spp.;
sucking lice Linognathus vituli,
Solenopotes capillatus; mange mites
Psoroptes ovis, Sarcoptes scabiei, and
ticks Amblyomma americanum.

(3) Limitations. The bolus was
specifically designed for use in cattle;
do not use in other animal species.
Calves must be ruminating and older
than 12 weeks of age. Do not administer
to calves weighing less than 275 Ib (125
kg). Do not administer a damaged bolus.
Because a milk withdrawal time has not
been established, do not use in female
dairy cattle of breeding age. Do not
slaughter cattle within 180 days of
treatment. Consult your veterinarian for
assistance in the diagnosis, treatment,
and control of parasitism.

Ivermectin sustained-release
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Dated: December 12, 1996.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 96-32431 Filed 12—-20-96; 8:45 am]
BILLING CODE 4160-01-F

21 CFR Part 556

Tolerances for Residues of New
Animal Drugs in Food; Oxytetracycline

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by Pfizer
Animal Health. The supplemental
NADA provides for revised tolerances
for residues of oxytetracycline in edible
tissues.

EFFECTIVE DATE: December 23, 1996.

FOR FURTHER INFORMATION CONTACT:
Dianne T. McRae, Center for Veterinary
Medicine (HFV-102), Food and Drug
Administration, 7500 Standish PI.,
Rockville, MD 20855, 301-594-1623.

SUPPLEMENTARY INFORMATION: Pfizer,
Inc., 235 East 42d St., New York, NY
10017, is sponsor of NADA 113-232,
which provides for the use of
Liqguamycind LA-2000
(oxytetracycline) sterile suspension for
injection in beef cattle, beef calves,
nonlactating dairy cattle, dairy calves,
and swine for the indications for use as
in 21 CFR 522.1662a.

The supplement provides for a change
in the tolerance levels specified in
§556.500 (21 CFR 556.500) for
oxytetracycline residues in edible
tissues of cattle, beef calves,
nonlactating dairy cattle, dairy calves,
and swine. Review of the supplement
involved a reevaluation of the data and
information in the original approval
using criteria in the “Human Food
Safety Guideline for Antimicrobial
Drugs.” The supplement is approved as
of May 31, 1996, and the regulation in
§556.500 is revised to reflect the
approval.

In evaluating this supplement, FDA’s
Center for Veterinary Medicine (CVM)
considered the cumulative effects of all
tetracyclines approved for use as new
animal drugs because all tetracycline
drugs have a similar end point of
toxicological concern, i.e., an effect on
the intestinal microflora. Based on the
cumulative effect, the acceptable daily
intake (ADI) was established for total
tetracycline activity at 1.5 milligrams

per person per day. Forty percent of that
ADI is being assigned to edible tissues
and 60 percent of the ADI is reserved for
milk. Based on this evaluation, CVM has
established the revised tolerance for
residues of all tetracycline new animal
drugs (including chlortetracycline,
oxytetracycline, and tetracycline) to 2
parts per million (ppm) in muscle, 6
ppm in liver, and 12 ppm in fat and
kidney. As such, §556.500 has been
amended to provide that for
oxytetracycline, tolerances are
established for the sum of residues of
the tetracyclines including
chlortetracycline, oxytetracycline, and
tetracycline at 2 ppm in muscle, 6 ppm
in liver, and 12 ppm in kidney and fat.

Although approval of Pfizer’s
supplement did not require submission
of new safety or effectiveness data, a
summary of data and information used
to support approval of this supplement
as described in 21 CFR part 20 and 21
CFR 514.11(e)(2)(ii) may be seen in the
Dockets Management Branch (HFA—
305), Food and Drug Administration,
12420 Parklawn Dr., rm. 1-23,
Rockville, MD 20857, between 9 a.m.
and 4 p.m., Monday through Friday.

Under section 512(c)(2)(F)(iii) of the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 360b(c)(2)(F)(iii)), this
supplement does not qualify for
marketing exclusivity because the
supplement does not contain reports of
new clinical or field investigations
(other than bioequivalence or residue
studies) or human food safety studies
(other than bioequivalence or residue
studies) essential to the approval and
conducted or sponsored by the
applicant.

FDA has determined under 21 CFR
25.24(d)(1)(i) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

Because the revised tolerance
approved in this supplement for
oxytetracycline is based on the total
tetracycline activity, it, in effect, revises
the tolerances for chlortetracycline and
tetracycline. Therefore, FDA has also
revised 21 CFR 556.150
(chlortetracycline) and 556.720
(tetracycline) to be consistent with the
new tolerance for oxytetracycline based
on the total tetracycline activity.

List of Subjects in 21 CFR Part 556

Animal drugs, Foods.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner

of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 556 is amended as follows:

PART 556—TOLERANCES FOR
RESIDUES OF NEW ANIMAL DRUGS
IN FOOD

1. The authority citation for 21 CFR
part 556 continues to read as follows:
Authority: Secs. 402, 512, 701 of the

Federal Food, Drug, and Cosmetic Act (21
U.S.C. 342, 360b, 371).

2. Section 556.150 is revised to read
as follows:

§556.150 Chlortetracycline.

Tolerances are established for the sum
of residues of the tetracyclines
including chlortetracycline,
oxytetracycline, and tetracycline, in
tissues of beef cattle, nonlactating dairy
cows, calves, swine, sheep, chickens,
turkeys, and ducks, as follows:

(a) 2 parts per million (ppm) in
muscle.

(b) 6 ppm in liver.

(c) 12 ppm in fat and kidney.

3. Section 556.500 is revised to read
as follows:

§556.500 Oxytetracycline.

Tolerances are established for the sum
of residues of the tetracyclines
including chlortetracycline,
oxytetracycline, and tetracycline, in
tissues of cattle, beef calves,
nonlactating dairy cattle, dairy calves,
swine, sheep, chickens, turkeys, catfish,
lobsters, and salmonids, as follows:

(a) 2 parts per million (ppm) in
muscle.

(b) 6 ppm in liver.

(c) 12 ppm in fat and kidney.

4. Section 556.720 is revised to read
as follows:

§556.720 Tetracycline.

Tolerances are established for the sum
of residues of the tetracyclines
including chlortetracycline,
oxytetracycline, and tetracycline, in
tissues of calves, swine, sheep,
chickens, and turkeys, as follows:

(a) 2 parts per million (ppm) in
muscle.

(b) 6 ppm in liver.

(c) 12 ppm in fat and kidney.

Dated: December 9, 1996.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 96-32430 Filed 12—20-96; 8:45 am)]
BILLING CODE 4160-01-F
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DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 1, 18, and 602
[TD 8696]
RIN 1545-AE94

Definitions Under Subchapter S of the
Internal Revenue Code

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final and temporary
regulations.

SUMMARY: This document contains final
regulations for S corporations and their
shareholders relating to the definitions
and the special rule provided in section
1377 of the Internal Revenue Code. The
final regulations reflect changes to the
law made by the Subchapter S Revision
Act of 1982 and the Small Business Job
Protection Act of 1996. These final
regulations are necessary to provide
guidance for taxpayers to comply with
the law.

EFFECTIVE DATE: These regulations are
effective January 1, 1997.

FOR FURTHER INFORMATION CONTACT:
Laura Howell, (202) 622—3060 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collection of information
contained in these final regulations has
been reviewed and approved by the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act (44 U.S.C. 3507) under
control number 1545-1462. Responses
to this collection of information are
required to verify the event giving rise
to the making of an election under
section 1377(a)(2) by an S corporation.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number.

The estimated annual burden per
respondent varies from .2 hour to .5
hour, depending on individual
circumstances, with an estimated
average of .25 hour.

Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden should be sent to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer, T:FP,
Washington, DC 20224, and to the
Office of Management and Budget, Attn:
Desk Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503.

Books or records relating to this
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

OnJuly 12, 1995, the IRS published
in the Federal Register a notice of
proposed rulemaking containing
proposed amendments to the Income
Tax Regulations (26 CFR part 1) under
section 1377 of the Internal Revenue
Code (Code). These amendments were
proposed to conform the regulations to
the addition of section 1377 to the Code
by section 2 of the Subchapter S
Revision Act of 1982, Public Law 97—
354 (1982-2 C.B. 702, 710). Written
comments responding to this notice
were received. No public hearing was
held because no hearing was requested.
On August 20, 1996, the Small Business
Job Protection Act of 1996, Public Law
104-188, 110 Stat. 1755, was enacted.
Sections 1306 and 1307 of the Small
Business Job Protection Act of 1996
amended section 1377 of the Code. After
consideration of all comments received,
and the changes to section 1377 by the
Small Business Job Protection Act of
1996, the proposed amendments are
adopted as revised by this Treasury
decision.

Explanation of Provisions

Days on Which Stock Has Not Been
Issued

Section 1366(a)(1) requires a
shareholder of an S corporation to take
into account the shareholder’s pro rata
share of the corporation’s items of
income, loss, deduction, and credit.
Section 1377(a) provides that, except in
the case of an election under section
1377(a)(2), each shareholders’s pro rata
share of any item for any taxable year
shall be the sum of the amounts
determined with respect to the
shareholder by assigning an equal
portion of such item to each day of the
taxable year, and then by dividing that
portion pro rata among the shares
outstanding on such day. The proposed
regulations provide that solely for
purposes of determining a shareholder’s
pro rata share of an item, an S
corporation’s taxable year does not
include any day on which the
corporation has no shareholders.

One commentator suggested that a
person who beneficially owns the
corporation should be treated as a
shareholder of an S corporation for any
day on which the corporation has assets

and conducts business, but has not
issued any stock. The final regulations
revise the rule concerning no
shareholder days and provide that,
solely for purposes of determining a
shareholder’s pro rata share of an item
for a taxable year under section 1377(a),
the beneficial owners of the corporation
are treated as the shareholders of the
corporation for any day on which the
corporation has not issued any stock.

When a Post-Termination Transition
Period Arises

The proposed regulations provide that
a post-termination transition period
(PTTP) arises following the termination
under section 1362(d) of a corporation’s
S election. By example, the proposed
regulations state that a PTTP arises
when a C corporation acquires the assets
of an S corporation in a transaction to
which section 381(a)(2) applies. Several
commentators requested clarification
concerning whether the example results
in a termination under section 1362(d)
of the corporation’s election to be an S
corporation or merely the cessation of
the S corporation’s taxable year. The
final regulations clarify that, pursuant to
the rule in section 1377(b)(1), a PTTP
arises the day after the last day that an
S corporation was in existence if a C
corporation acquires the assets of an S
corporation in a transaction to which
section 381(a)(2) applies.

Changes to Section 1377 Made by the
Small Business Job Protection Act of
1996

Agreement to Terminate Year

Section 1306 of the Small Business
Job Protection Act of 1996 amended
section 1377(a)(2) to provide that only
the affected shareholders and the
corporation must consent to an election
to treat the corporation’s taxable year as
two taxable years in the event of a
complete termination of a shareholder’s
interest in the corporation. In addition,
the terminating election under section
1377(a)(2) applies only to the affected
shareholders. H.R. Conf. Rep. No. 104—
737, 104th Cong., 2d Sess. 222 (1986).
The term affected shareholders is
defined as the shareholder whose
interest is terminated and all
shareholders to whom the shareholder
has transferred shares during the taxable
year. If the shareholder has transferred
shares to the corporation, affected
shareholders include all persons who
are shareholders during the taxable year.
The final regulations reflect these
changes made to section 1377(a)(2) by
the Small Business Job Protection Act of
1996.
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Expansion of Post-Termination
Transition Period

Section 1307(a) of the Small Business
Job Protection Act of 1996 expands the
definition of PTTP under section
1377(b)(1) to include the 120-day period
beginning on the date of any
determination pursuant to an audit of
the taxpayer that follows the
termination of the S corporation’s
election and that adjusts a subchapter S
item of income, loss, or deduction of the
S corporation during the S period. In
addition, the definition of determination
is expanded to include any
determination under section 1313(a).
The effect of this change is to expand
the definition of determination to
include a final disposition by the
Secretary of a claim for refund and
certain agreements between the
Secretary and any person relating to the
tax liability of the person. The final
regulations reflect these changes made
to section 1377(b) by section 1307 of the
Small Business Job Protection Act of
1996.

Coordination With Other Provisions and
Other Clarifying Changes

In response to comments, the final
regulations add cross-references and
make certain clarifying revisions. The
proposed regulations coordinate the
application of the terminating election
under section 1377(a)(2) with the
election that may be made under
§1.1368-1(g)(2) when there is a
qualifying disposition by: (i) Removing
the section 1377 reference in § 1.1368—
1(9)(1) because all of the rules for a
section 1377(a)(2) terminating election
are now entirely stated in these final
regulations; and (ii) amending 8 1.1368—
1(9)(2) to provide that a qualifying
disposition election cannot be made if a
transfer results in a termination of the
shareholder’s entire interest as a
shareholder.

The proposed regulations provide that
a section 1377(a)(2) terminating election
must contain the written consent of
each shareholder. The final regulations
revise the shareholder consent rules by
removing the written consent
requirement for each shareholder. The
final regulations merely require an S
corporation to include a statement by
the corporation that each affected
shareholder and the corporation consent
to the election.

In response to comments, the final
regulations clarify that a shareholder’s
entire interest in an S corporation is not
terminated if the shareholder retains
ownership of any stock, including an
interest treated as stock under §1.1361—
1(1), that would result in the shareholder

continuing to be considered a
shareholder of the corporation for
purposes of section 1362(a)(2). In
addition, the final regulations clarify
that a shareholder whose entire interest
in an S corporation is terminated in an
event for which a terminating election
was made is not required to consent to
an election under section 1377(a)(2) for
a subsequent termination of another
shareholder within the taxable year
unless the shareholder is an affected
shareholder with respect to the
subsequent termination.

Effective Date

These regulations apply to taxable
years of an S corporation beginning after
December 31, 1996.

Special Analysis

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in EO
12866. Therefore, a regulatory
assessment is not required. It has also
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations, and because the notice of
proposed rulemaking preceding the
regulations was issued prior to March
29, 1996, the Regulatory Flexibility Act
(5 U.S.C. chapter 6) does not apply.
Pursuant to section 7805(f) of the
Internal Revenue Code, the notice of
proposed rulemaking preceding these
regulations was submitted to the Small
Business Administration for comment
on its impact on small business.

Drafting Information

The principal author of these
regulations is Laura Howell, Office of
Assistant Chief Counsel (Passthroughs
and Special Industries). However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects
26 CFR Parts 1 and 18

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 1, 18, and
602 are amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by adding an entry
in numerical order to read as follows:

Authority: 26 U.S.C. 7805. * * *
Section 1.1377-1 also issued under 26
U.S.C. 1377 (a)(2) and (c). * * *

Par. 2. Section 1.1368-0 is amended
by:

1. Revising the entry for paragraphs
(g) and (g)(1) of §1.1368-1.

2. Adding an entry for paragraph
(9)(2)(iv) of §1.1368-1.

The revisions and addition read as
follows:

§1.1368-0 Table of contents.

* * * * *

§1.1368-1 Distributions by S
corporations.
* * * * *

(9) Special rule.

(1) Election to terminate year under
§1.1368-1(g)(2).

(2) * K *

(iv) Coordination with election under
section 1377(a)(2).

* * * * *

Par. 3. Section 1.1368-1 is amended
by:

1. Revising the heading for paragraph
(@)

2. Revising paragraph (g)(1).

3. Adding paragraph (g)(2)(iv).

The revisions and addition read as
follows:

§1.1368-1 Distributions by S
corporations.
* * * * *

(9) Special rule—(1) Election to
terminate year under 8§ 1.1368-1(g)(2). If
an election is made under paragraph
(9)(2) of this section to terminate the
year when there is a qualifying
disposition, this section applies as if the
taxable year consisted of separate
taxable years, the first of which ends at
the close of the day on which there is
a qualifying disposition of stock.

(2) * * *

(iv) Coordination with election under
section 1377(a)(2). If the event resulting
in a qualifying disposition also results
in a termination of a shareholder’s
entire interest as described in § 1.1377—
1(b)(4), the election under this
paragraph (g)(2) cannot be made. Rather,
the election under section 1377(a)(2)
and §1.1377-1(b) may be made. See
§1.1377-1(b) (concerning the election
under section 1377(a)(2)).

Par. 4. Sections 1.1377-0, 1.1377-1,
1.1377-2, and 1.1377-3 are added under
the undesignated center heading ‘““Small
Business Corporations and Their
Shareholders’ to read as follows:

§1.1377-0 Table of contents.

The following table of contents is
provided to facilitate the use of
8§1.1377-1 through 1.1377-3:
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§1.1377-1 Pro rata share

(a) Computation of pro rata shares.

(2) In general.

(2) Special rules.

(i) Days on which stock has not been
issued.

(ii) Determining shareholder for day of
stock disposition.

(b) Election to terminate year.

(1) In general.

(2) Affected shareholders.

(3) Effect of the terminating election.

(i) In general.

(ii) Due date of S corporation return.

(iii) Taxable year of inclusion by
shareholder.

(iv) S Corporation that is a partner in a
partnership.

(4) Determination of whether an S
shareholder’s entire interest has terminated.

(5) Time and manner of making a
terminating election.

(i) In general.

(ii) Affected shareholders required to
consent.

(iii) More than one terminating election.

(c) Examples.

§1.1377-2 Post-termination transition
period

(a) In general.

(b) Special rules for post-termination
transition period.

(c) Determination defined.

(d) Date a determination becomes effective.

(1) Determination under section 1313(a).

(2) Written agreement.

(3) Implied agreement.

§1.1377-3 Effective date
§1.1377-1 Pro rata share.

(a) Computation of pro rata shares—
(1) In general. For purposes of
subchapter S of chapter 1 of the Internal
Revenue Code and this section, each
shareholder’s pro rata share of any S
corporation item described in section
1366(a) for any taxable year is the sum
of the amounts determined with respect
to the shareholder by assigning an equal
portion of the item to each day of the
S corporation’s taxable year, and then
dividing that portion pro rata among the
shares outstanding on that day. See
paragraph (b) of this section for rules
pertaining to the computation of each
shareholder’s pro rata share when an
election is made under section
1377(a)(2) to treat the taxable year of an
S corporation as if it consisted of two
taxable years in the case of a
termination of a shareholder’s entire
interest in the corporation.

(2) Special rules—(i) Days on which
stock has not been issued. Solely for
purposes of determining a shareholder’s
pro rata share of an item for a taxable
year under section 1377(a) and this
section, the beneficial owners of the
corporation are treated as the
shareholders of the corporation for any

day on which the corporation has not
issued any stock.

(ii) Determining shareholder for day
of stock disposition. A shareholder who
disposes of stock in an S corporation is
treated as the shareholder for the day of
the disposition. A shareholder who dies
is treated as the shareholder for the day
of the shareholder’s death.

(b) Election to terminate year—(1) In
general. If a shareholder’s entire interest
in an S corporation is terminated during
the S corporation’s taxable year and the
corporation and all affected
shareholders agree, the S corporation
may elect under section 1377(a)(2) and
this paragraph (b) (terminating election)
to apply paragraph (a) of this section to
the affected shareholders as if the
corporation’s taxable year consisted of
two separate taxable years, the first of
which ends at the close of the day on
which the shareholder’s entire interest
in the S corporation is terminated. If the
event resulting in the termination of the
shareholder’s entire interest also
constitutes a qualifying disposition as
described in §1.1368-1(9)(2)(i), the
election under §1.1368-1(g)(2) cannot
be made. An S corporation may not
make a terminating election if the
cessation of a shareholder’s interest
occurs in a transaction that results in a
termination under section 1362(d)(2) of
the corporation’s election to be an S
corporation. (See section 1362(e)(3) for
an election to have items assigned to
each short taxable year under normal
tax accounting rules in the case of a
termination of a corporation’s election
to be an S corporation.) A terminating
election is irrevocable and is effective
only for the terminating event for which
it is made.

(2) Affected shareholders. For
purposes of the terminating election
under section 1377(a)(2) and paragraph
(b) of this section, the term affected
shareholders means the shareholder
whose interest is terminated and all
shareholders to whom such shareholder
has transferred shares during the taxable
year. If such shareholder has transferred
shares to the corporation, the term
affected shareholders includes all
persons who are shareholders during
the taxable year.

(3) Effect of the terminating election—
(i) In general. An S corporation that
makes a terminating election for a
taxable year must treat the taxable year
as separate taxable years for all affected
shareholders for purposes of allocating
items of income (including tax-exempt
income), loss, deduction, and credit;
making adjustments to the accumulated
adjustments account, earnings and
profits, and basis; and determining the
tax effect of a distribution. An S

corporation that makes a terminating
election must assign items of income
(including tax-exempt income), loss,

deduction, and credit to each deemed
separate taxable year using its normal
method of accounting as determined

under section 446(a).

(ii) Due date of S corporation return.
A terminating election does not affect
the due date of the S corporation’s
return required to be filed under section
6037(a) for a taxable year (determined
without regard to a terminating
election).

(iii) Taxable year of inclusion by
shareholder. A terminating election
does not affect the taxable year in which
an affected shareholder must take into
account the affected shareholder’s pro
rata share of the S corporation’s items of
income, loss, deduction, and credit.

(iv) S corporation that is a partner in
a partnership. A terminating election by
an S corporation that is a partner in a
partnership is treated as a sale or
exchange of the corporation’s entire
interest in the partnership for purposes
of section 706(c) (relating to closing the
partnership taxable year), if the taxable
year of the partnership ends after the
shareholder’s interest is terminated and
within the taxable year of the S
corporation (determined without regard
to any terminating election) for which
the terminating election is made.

(4) Determination of whether an S
shareholder’s entire interest has
terminated. For purposes of the
terminating election under section
1377(a)(2) and paragraph (b) of this
section, a shareholder’s entire interest in
an S corporation is terminated on the
occurrence of any event through which
a shareholder’s entire stock ownership
in the S corporation ceases, including a
sale, exchange, or other disposition of
all of the stock held by the shareholder;
a gift under section 102(a) of all the
shareholder’s stock; a spousal transfer
under section 1041(a) of all the
shareholder’s stock; a redemption, as
defined in section 317(b), of all the
shareholder’s stock, regardless of the tax
treatment of the redemption under
section 302; and the death of the
shareholder. A shareholder’s entire
interest in an S corporation is not
terminated if the shareholder retains
ownership of any stock (including an
interest treated as stock under §1.1361—
1(1)) that would result in the
shareholder continuing to be considered
a shareholder of the corporation for
purposes of section 1362(a)(2). Thus, in
determining whether a shareholder’s
entire interest in an S corporation has
been terminated, any interest held by
the shareholder as a creditor, employee,
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director, or in any other non-
shareholder capacity is disregarded.

(5) Time and manner of making a
terminating election—(i) In general. An
S corporation makes a terminating
election by attaching a statement to its
timely filed original or amended return
required to be filed under section
6037(a) (that is, a Form 1120S) for the
taxable year during which a
shareholder’s entire interest is
terminated. A single election statement
may be filed by the S corporation for all
terminating elections for the taxable
year. The election statement must
include—

(A) A declaration by the S corporation
that it is electing under section
1377(a)(2) and this paragraph (b) to treat
the taxable year as if it consisted of two
separate taxable years;

(B) Information setting forth when
and how the shareholder’s entire
interest was terminated (for example, a
sale or gift);

(C) The signature on behalf of the S
corporation of an authorized officer of
the corporation under penalties of
perjury; and

(D) A statement by the corporation
that the corporation and each affected
shareholder consent to the S corporation
making the terminating election.

(ii) Affected shareholders required to
consent. For purposes of paragraph
(b)(5)(i)(D) of this section, a shareholder
of the S corporation for the taxable year
is a shareholder as described in section
1362(a)(2). For example, the person who
under §1.1362-6(b)(2) must consent to
a corporation’s S election in certain
special cases is the person who must
consent to the terminating election. In
addition, an executor or administrator of
the estate of a deceased affected
shareholder may consent to the
terminating election on behalf of the
deceased affected shareholder.

(iii) More than one terminating
election. A shareholder whose entire
interest in an S corporation is
terminated in an event for which a
terminating election was made is not
required to consent to a terminating
election made with respect to a
subsequent termination within the same
taxable year unless the shareholder is an
affected shareholder with respect to the
subsequent termination.

(c) Examples. The following examples
illustrate the provisions of this section:

Example 1. Shareholder’s pro rata share in
the case of a partial disposition of stock. (i)
On January 6, 1997, X incorporates as a
calendar year corporation, issues 100 shares
of common stock to each of A and B, and
files an election to be an S corporation for its
1997 taxable year. On July 24, 1997, B sells
50 shares of X stock to C. Thus, in 1997, A

owned 50 percent of the outstanding shares
of X on each day of X’s 1997 taxable year,

B owned 50 percent on each day from
January 6, 1997, to July 24, 1997 (200 days),
and 25 percent from July 25, 1997, to
December 31, 1997 (160 days), and C owned
25 percent from July 25, 1997, to December
31, 1997 (160 days).

(ii) Because B’s entire interest in X is not
terminated when B sells 50 shares to C on
July 24, 1997, X cannot make a terminating
election under section 1377(a)(2) and
paragraph (b) of this section for B’s sale of
50 shares to C. Although B’s sale of 50 shares
to C is a qualifying disposition under
§1.1368-1(g)(2)(i), X does not make an
election to terminate its taxable year under
§1.1368-1(g)(2). During its 1997 taxable year,
X has nonseparately computed income of
$720,000.

(iii) For each day in X’s 1997 taxable year,
A’s daily pro rata share of X’s nonseparately
computed income is $1,000 ($720,000/360
daysx50%). Thus, A’s pro rata share of X’s
nonseparately computed income for 1997 is
$360,000 ($1,000x360 days). B’s daily pro
rata share of X’s nonseparately computed
income is $1,000 ($720,000/360x50%) for the
first 200 days of X’s 1997 taxable year, and
$500 ($720,000/360x25%) for the following
160 days in 1997. Thus, B’s pro rata share of
X’s nonseparately computed income for 1997
is $280,000 (($1,000x200 days) + ($500x160
days)). C’s daily pro rata share of X’s
nonseparately computed income is $500
($720,000/360x25%) for 160 days in 1997.
Thus, C’s pro rata share of X’s nonseparately
computed income for 1997 is $80,000
($500%160 days).

Example 2. Shareholder’s pro rata share
when an S corporation makes a terminating
election under section 1377(a)(2). (i) On
January 6, 1997, X incorporates as a calendar
year corporation, issues 100 shares of
common stock to each of A and B, and files
an election to be an S corporation for its 1997
taxable year. On July 24, 1997, B sells B’s
entire 100 shares of X stock to C. With the
consent of B and C, X makes an election
under section 1377(a)(2) and paragraph (b) of
this section for the termination of B’s entire
interest arising from B’s sale of 100 shares to
C. As a result of the election, the pro rata
shares of B and C are determined as if X’s
taxable year consisted of two separate taxable
years, the first of which ends on July 24,
1997, the date B’s entire interest in X
terminates. Because A is not an affected
shareholder as defined by section
1377(a)(2)(B) and paragraph (b)(2) of this
section, the treatment as separate taxable
years does not apply to A.

(ii) During its 1997 taxable year, X has
nonseparately computed income of $720,000.
Under X’s normal method of accounting,
$200,000 of the $720,000 of nonseparately
computed income is allocable to the period
of January 6, 1997, through July 24, 1997 (the
first deemed taxable year), and the remaining
$520,000 is allocable to the period of July 25,
1997, through December 31, 1997 (the second
deemed taxable year).

(iii) B’s pro rata share of the $200,000 of
nonseparately computed income for the first
deemed taxable year is determined by
assigning the $200,000 of nonseparately

computed income to each day of the first
deemed taxable year ($200,000/200 days =
$1,000 per day). Because B held 50% of X’s
authorized and issued shares on each day of
the first deemed taxable year, B’s daily pro
rata share for each day of the first deemed
taxable year is $500 ($1,000 per day x 50%).
Thus, B’s pro rata share of the $200,000 of
nonseparately computed income for the first
deemed taxable year is $100,000 ($500 per
day x 200 days). B must report this amount
for B’s taxable year with or within which X’s
full taxable year ends (December 31, 1997).
(iv) C’s pro rata share of the $520,000 of
nonseparately computed income for the
second deemed taxable year is determined by
assigning the $520,000 of nonseparately
computed income to each day of the second
deemed taxable year ($520,000/160 days =
$3,250 per day). Because C held 50% of X’s
authorized and issued shares on each day of
the second deemed taxable year, C’s daily pro
rata shares for each day of the second
deemed taxable year is $1,625 ($3,250 per
day x 50%). Therefore, C’s pro rata share of
the $520,000 of nonseparately computed
income is $260,000 ($1,625 per day x 160
days). C must report this amount for C’s
taxable year with or within which X’s full
taxable year ends (December 31, 1997).

§1.1377-2 Post-termination transition
period.

(a) In general. For purposes of
subchapter S of chapter 1 of the Internal
Revenue Code (Code) and this section,
the term post-termination transition
period means—

(1) The period beginning on the day
after the last day of the corporation’s
last taxable year as an S corporation and
ending on the later of—

(i) The day which is 1 year after such
last day; or

(ii) The due date for filing the return
for the last taxable year as an S
corporation (including extensions);

(2) The 120-day period beginning on
the date of any determination pursuant
to an audit of the taxpayer which
follows the termination of the
corporation’s election and which adjusts
a subchapter S item of income, loss, or
deduction of the corporation arising
during the S period (as defined in
section 1368(e)(2)); and

(3) The 120-day period beginning on
the date of a determination that the
corporation’s election under section
1362(a) had terminated for a previous
taxable year.

(b) Special rules for post-termination
transition period. Pursuant to section
1377(b)(1) and paragraph (a)(1) of this
section, a post-termination transition
period arises the day after the last day
that an S corporation was in existence
if a C corporation acquires the assets of
the S corporation in a transaction to
which section 381(a)(2) applies.
However, if an S corporation acquires
the assets of another S corporation in a
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transaction to which section 381(a)(2)
applies, a post-termination transition
period does not arise. (See §1.1368—
2(d)(2) for the treatment of the
acquisition of the assets of an S
corporation by another S corporation in
a transaction to which section 381(a)(2)
applies.) The special treatment under
section 1371(e)(1) of distributions of
money by a corporation with respect to
its stock during the post-termination
transition period is available only to
those shareholders who were
shareholders in the S corporation at the
time of the termination.

(c) Determination defined. For
purposes of section 1377(b)(1) and
paragraph (a) of this section, the term
determination means—

(1) A determination as defined in
section 1313(a);

(2) A written agreement between the
corporation and the Commissioner
(including a statement acknowledging
that the corporation’s election to be an
S corporation terminated under section
1362(d)) that the corporation failed to
qualify as an S corporation;

(3) For a corporation subject to the
audit and assessment provisions of
subchapter C of chapter 63 of subtitle A
of the Code, the expiration of the period
specified in section 6226 for filing a
petition for readjustment of a final S
corporation administrative adjustment
finding that the corporation failed to
qualify as an S corporation, provided
that no petition was timely filed before
the expiration of the period; and

(4) For a corporation not subject to the
audit and assessment provisions of
subchapter C of chapter 63 of subtitle A
of the Code, the expiration of the period
for filing a petition under section 6213
for the shareholder’s taxable year for
which the Commissioner has made a
finding that the corporation failed to
qualify as an S corporation, provided
that no petition was timely filed before
the expiration of the period.

(d) Date a determination becomes
effective—(1) Determination under
section 1313(a). A determination under
paragraph (c)(1) of this section becomes
effective on the date prescribed in
section 1313 and the regulations
thereunder.

(2) Written agreement. A
determination under paragraph (c)(2) of
this section becomes effective when it is
signed by the district director having
jurisdiction over the corporation (or by
another Service official to whom
authority to sign the agreement is
delegated) and by an officer of the
corporation authorized to sign on its
behalf. Neither the request for a written
agreement nor the terms of the written

agreement suspend the running of any
statute of limitations.

(3) Implied agreement. A
determination under paragraph (c) (3) or
(4) of this section becomes effective on
the day after the date of expiration of
the period specified under section 6226
or 6213, respectively.

§1.1377-3 Effective date.

Sections 1.1377-1 and 1.1377-2 apply
to taxable years of an S corporation
beginning after December 31, 1996.

PART 18—TEMPORARY INCOME TAX
REGULATIONS UNDER THE
SUBCHAPTER S REVISION ACT OF
1982

Par. 5. The authority citation for part
18 continues to read as follows:

Authority: 26 U.S.C. 7805.

§18.1377-1 [Removed]
Par. 6. Section 18.1377-1 is removed.

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par. 7. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.

Par. 8. In §602.101, paragraph (c) is
amended as follows:

1. Removing the following entry from
the table:

8602.101 OMB Control numbers.

* * * * *

CFR part or section where Current OMB

identified and described control No.
* * * * *

18.1377-1 oo, 1545-0130
* * * * *

2. Adding an entry in numerical order
to the table to read as follows:

§602.101 OMB Control numbers.

* * * * *

(C)* * *

CFR part of section where Current OMB

identified and described control No.
* * * * *

113771 1545-1462
* * * * *

Margaret Milner Richardson,

Commissioner of Internal Revenue.
Approved: November 1, 1996.

Donald C. Lubick,

Acting Assistant Secretary of the Treasury.

[FR Doc. 96-31966 Filed 12—-20-96; 8:45 am]

BILLING CODE 4830-01-U

26 CFR Parts 301 and 602
[TD 8698]
RIN 1545-AS09

Selection of Tax Matters Partner for
Limited Liability Companies

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations giving guidance necessary
for the designation or selection of a tax
matters partner for partnerships
including limited liability companies
classified as partnerships.

DATES: These regulations are effective
December 23, 1996.

For dates of applicability of these
regulations, see § 301.6231(a)(7)—-2(c).
FOR FURTHER INFORMATION CONTACT: D.
Lindsay Russell, (202) 622—3050 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collections of information
contained in these final regulations have
been reviewed and approved by the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act (44 U.S.C. 3507) under
control number 1545-0790. Responses
to these collections of information
enable the designation, and the
termination of the designation, of a tax
matters partner for a partnership.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number.

The estimated annual burden per
respondent varies from .50 hour to 1
hour, depending on individual
circumstances, with an estimated
average of .75 hour.

Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden should be sent to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer, T:FP,
Washington, DC 20224, and to the
Office of Management and Budget, Attn:
Desk Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503.
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Books or records relating to this
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

Prior to the enactment of the Tax
Equity and Fiscal Responsibility Act of
1982 (TEFRA), adjustments attributable
to the tax items of a partnership were
made at the partner level. Section 402
of TEFRA added sections 6221 through
6231 to the Internal Revenue Code to
allow for consolidated administrative
and judicial proceedings to determine
the tax treatment of partnership items at
the partnership level. Under this
consolidated proceeding, the tax matters
partner of a partnership represents the
partnership before the IRS in all tax
matters for a specific taxable year.

Section 6231(a)(7) provides that the
tax matters partner of a partnership is
the general partner designated as the tax
matters partner as provided in
regulations or, if no general partner is
designated, the general partner having
the largest profits interest in the
partnership at the close of the taxable
year involved (largest-profits-interest
rule). Section 6231(a)(7) also provides
that, if no general partner is designated
and the Commissioner determines that
it is impracticable to apply the largest-
profits-interest rule, the partner selected
by the Commissioner is treated as the
tax matters partner.

On April 18, 1986, a notice of
proposed rulemaking (LR-205-82)
concerning sections 6221 through 6231
and section 6233 was published in the
Federal Register (51 FR 13231). The
notice of proposed rulemaking included
guidance concerning designating tax
matters partners. Several comments on
the proposed regulations were received,
but no public hearing was requested and
none was held. Temporary regulations
identical to the proposed regulations in
LR—205-82 were published in the
Federal Register (52 FR 6779) on March
5, 1987.

On February 29, 1988, the IRS
published Rev. Proc. 88-16 (1988-1 C.B.
691). This revenue procedure describes
circumstances under which the IRS will
determine that it is impracticable to
apply the largest-profits-interest rule
and describes the criteria the IRS will
consider in selecting a tax matters
partner for the partnership.

Since the enactment of TEFRA, all
states and several foreign jurisdictions
have enacted laws providing for the
formation of limited liability companies

(LLCs). LLCs in most jurisdictions may
be classified for Federal tax purposes
either as partnerships or associations
that are taxable as corporations. For
LLCs that are classified as partnerships
for Federal tax purposes, it is necessary
to determine the tax matters partner for
the LLC.

On October 30, 1995, a notice of
proposed rulemaking (PS—34-92)
concerning section 6231(a)(7) was
published in the Federal Register (60
FR 55228). The notice of proposed
rulemaking amended proposed
regulations to consolidate certain
guidance necessary to determine the tax
matters partner for partnerships. The
notice of proposed rulemaking also
proposed guidance concerning the
designation or selection of a tax matters
partner for limited liability companies
classified as partnerships. No public
hearing was requested or held, and no
written comments were received.

Explanation of Provisions

The regulations concerning the
designation or selection of tax matters
partners proposed by LR-205-82 and
PS—34-92 are adopted, with minor
stylistic changes, by this Treasury
decision. The corresponding temporary
regulations are removed.

Effect on Other Documents

Rev. Proc. 88-16 is obsolete as of
December 23, 1996.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in EO
12866. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations, and because the notice of
proposed rulemaking preceding the
regulations was issued prior to March
29, 1996, the Regulatory Flexibility Act
(5 U.S.C. chapter 6) does not apply.

Drafting Information

The principal author of these
regulations is D. Lindsay Russell, Office
of Assistant Chief Counsel
(Passthroughs and Special Industries).
However, other personnel from the IRS
and Treasury Department participated
in their development.

List of Subjects
26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 301 and
602 are amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

Paragraph 1. The authority citation
for part 301 is amended by removing the
entry for Section 301.6231(a)(7)-1T and
adding entries in numerical order to
read as follows:

Authority: 26 U.S.C. 7805 * * *

Section 301.6231(a)(7)-1 also issued under
26 U.S.C. 6230 (i) and (k).

Section 301.6231(a)(7)-2 also issued under
26 U.S.C. 6230 (i) and (k). * * *

§301.623(a)(7)-1T [Removed]

Par. 2. Section 301.6231(a)(7)-1T is
removed.

Par. 3. Section 301.6231(a)(7)-1 is
added to read as follows:

§301.6231(a)(7)-1 Designation or
selection of tax matters partner.

(a) In general. A partnership may
designate a partner as its tax matters
partner for a specific taxable year only
as provided in this section. Similarly,
the designation of a partner as the tax
matters partner for a specific taxable
year may be terminated only as
provided in this section. If a partnership
does not designate a general partner as
the tax matters partner for a specific
taxable year, or if the designation is
terminated without the partnership
designating another general partner as
the tax matters partner, the tax matters
partner is the partner determined under
this section.

(b) Person who may be designated tax
matters partner—(1) General
requirement. A person may be
designated as the tax matters partner of
a partnership for a taxable year only if
that person—

(i) Was a general partner in the
partnership at some time during the
taxable year for which the designation is
made; or

(ii) Is a general partner in the
partnership as of the time the
designation is made.

(2) Limitation on designation of tax
matters partner who is not a United
States person. If any United States
person would be eligible under
paragraph (a) of this section to be
designated as the tax matters partner of
a partnership for a taxable year, no
person who is not a United States
person may be designated as the tax
matters partner of the partnership for
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that year without the consent of the
Commissioner. For the definition of
United States person, see section
7701(a)(30).

(c) Designation of tax matters partner
at time partnership return is filed. The
partnership may designate a tax matters
partner for a partnership taxable year on
the partnership return for that taxable
year in accordance with the instructions
for that form.

(d) Certification by current tax matters
partner of selection of successor. If a
partner properly designated as the tax
matters partner of a partnership for a
partnership taxable year under this
section certifies that another partner has
been selected as the tax matters partner
of the partnership for that taxable year,
that other partner is thereby designated
as the tax matters partner for that year.
The current tax matters partner shall
make the certification by filing with the
service center with which the
partnership return is filed a statement
that—

(1) Identifies the partnership, the
partner filing the statement, and the
successor tax matters partner by name,
address, and taxpayer identification
number;

(2) Specifies the partnership taxable
year to which the designation relates;

(3) Declares that the partner filing the
statement has been properly designated
as the tax matters partner of the
partnership for the partnership taxable
year and that that designation is in
effect immediately before the filing of
the statement;

(4) Certifies that the other named
partner has been selected as the tax
matters partner of the partnership for
that taxable year in accordance with the
partnership’s procedure for making that
selection; and

(5) Is signed by the partner filing the
statement.

(e) Designation by general partners
with majority interest. The partnership
may designate a tax matters partner for
a partnership taxable year at any time
after the filing of a partnership return
for that taxable year by filing a
statement with the service center with
which the partnership return was filed.
The statement shall—

(1) Identify the partnership and the
designated partner by name, address,
and taxpayer identification number;

(2) Specify the partnership taxable
year to which the designation relates;

(3) Declare that it is a designation of
a tax matters partner for the taxable year
specified; and

(4) Be signed by persons who were
general partners at the close of the year
and were shown on the return for that
year to hold more than 50 percent of the

aggregate interest in partnership profits
held by all general partners as of the
close of that taxable year. For purposes
of this paragraph (e)(4), all limited
partnership interests held by general
partners shall be included in
determining the aggregate interest in
partnership profits held by such general
partners.

(f) Designation by partners with
majority interest under certain
circumstances—(1) In general. A tax
matters partner may be designated for a
partnership taxable year under this
paragraph (f) only if, at the time the
designation is made, each partner who
was a general partner at the close of
such partnership taxable year is
described in one or more of paragraphs
(F(1)(i) through (iv) of this section as
follows:

(i) The general partner is dead, or, if
the general partner is an entity, has been
liquidated or dissolved;

(ii) The general partner has been
adjudicated by a court of competent
jurisdiction to be no longer capable of
managing his or her person or estate;

(iii) The general partner’s partnership
items have become nonpartnership
items under section 6231(b); or

(iv) The general partner is no longer
a partner in the partnership.

(2) Method of making designation. A
tax matters partner for a partnership
taxable year may be designated under
this paragraph (f) at any time after the
filing of the partnership return for such
taxable year by filing a written
statement with the service center with
which the partnership return was filed.
The statement shall—

(i) Identify the partnership and the
designated tax matters partner by name,
address, and taxpayer identification
number;

(ii) Specify the partnership taxable
year to which the designation relates;

(iii) Declare that it is a designation of
a tax matters partner for the partnership
taxable year specified; and

(iv) Be signed by persons who were
partners at the close of such taxable year
and were shown on the return for that
year to hold more than 50 percent of the
aggregate interest in partnership profits
held by all partners as of the close of
such taxable year.

(9) Designation of alternate tax
matters partner. If an individual is
designated as the tax matters partner of
a partnership under paragraph (c), (d),
(e), or (f) of this section, the document
by which that individual is designated
may also designate an alternate tax
matters partner who will become tax
matters partner upon the occurrence of
one or more of the events described in
paragraph (I)(1) (i) or (ii) of this section.

The person designated as the alternate
tax matters partner becomes the tax
matters partner as of the time the
designation of the tax matters partner is
terminated under paragraph (I)(1) (i) or
(i) of this section. The designation of a
person as the alternate tax matters
partner shall have no effect in any other
case.

(h) Prior designations superseded. A
designation of a tax matters partner for
a partnership taxable year under
paragraphs (d), (e), or (f) of this section
shall supersede all prior designations of
a tax matters partner for that year,
including a prior designation of an
alternate tax matters partner under
paragraph (g) of this section.

(i) Resignation of designated tax
matters partner. A person designated as
the tax matters partner of a partnership
under this section may resign at any
time by a written statement to that
effect. The statement shall specify the
partnership taxable year to which the
resignation relates and shall identify the
partnership and the tax matters partner
by name, address, and taxpayer
identification number. The statement
shall also be signed by the resigning tax
matters partner and shall be filed with
the service center with which the
partnership return was filed.

(j) Revocation of designation. The
partnership may revoke the designation
of the tax matters partner for a
partnership taxable year at any time
after the filing of a partnership return
for that taxable year by filing a
statement with the service center with
which the partnership return was filed.
The statement shall—

(1) Identify by name, address, and
taxpayer identification number the
partnership and the general partner
whose designation as tax matters
partner is being revoked;

(2) Specify the partnership taxable
year to which the revocation relates;

(3) Declare that it is a revocation of a
designation of the tax matters partner
for the taxable year specified; and

(4) Be signed by the persons described
in paragraph (e)(4) of this section, or, if
at the time that the revocation is made,
each partner who was a general partner
at the close of the partnership taxable
year to which the revocation relates is
described in one or more of paragraphs
(A(2) (i) through (iv) of this section, by
the persons described in paragraph
(H(2)(iv) of this section.

(k) When designation, etc., becomes
effective—(1) In general. Except as
otherwise provided in paragraph (k)(2)
of this section, a designation,
resignation, or revocation provided for
in this section becomes effective on the
day that the statement required by the
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applicable paragraph of this section is
filed.

(2) Notice of proceeding mailed. If a
notice of beginning of an administrative
proceeding with respect to a partnership
taxable year is mailed before the date on
which a statement of designation,
resignation, or revocation provided for
in this section with respect to that
taxable year is filed, the Service is not
required to give effect to such
designation, resignation, or revocation
until 30 days after the statement is filed.

(I) Termination of designation—(1) In
general. A designation of a tax matters
partner for a taxable year under this
section shall remain in effect until—

(i) The death of the designated tax
matters partner;

(ii) An adjudication by a court of
competent jurisdiction that the
individual designated as the tax matters
partner is no longer capable of managing
the individual’s person or estate;

(iii) The liquidation or dissolution of
the tax matters partner, if the tax matters
partner is an entity;

(iv) The partnership items of the tax
matters partner become nonpartnership
items under section 6231(c) (relating to
special enforcement areas); or

(v) The day on which—

(A) The resignation of the tax matters
partner under paragraph (i) of this
section;

(B) A subsequent designation under
paragraph (d), (e), or () of this section;
or

(C) A revocation of the designation
under paragraph (j) of this section
becomes effective.

(2) Actions by the tax matters partner
before termination of designation. The
termination of the designation of a
partner as the tax matters partner under
paragraph (I)(1) of this section does not
affect the validity of any action taken by
that partner as tax matters partner before
the designation is terminated. For
example, if that tax matters partner had
previously consented to an extension of
the period for assessments under section
6229(b)(1)(B), that extension remains
valid even after termination of the
designation.

(m) Tax matters partner where no
partnership designation made—(1) In
general. The tax matters partner for a
partnership taxable year shall be
determined under this paragraph (m)
if—

(i) The partnership has not designated
a tax matters partner under this section
for that taxable year; or

(ii) The partnership has designated a
tax matters partner under this section
for that taxable year, that designation
has been terminated under paragraph
(N(2) of this section, and the partnership

has not made a subsequent designation
under this section for that taxable year.

(2) General partner having the largest
profits interest is the tax matters
partner. The tax matters partner for any
partnership taxable year to which this
paragraph (m) applies is the general
partner having the largest profits
interest in the partnership at the close
of that taxable year (or where there is
more than one such partner, the one of
such partners whose name would
appear first in an alphabetical listing).
For purposes of this paragraph (m)(2),
all limited partnership interests held by
a general partner shall be included in
determining that general partner’s
profits interest in the partnership. For
purposes of this paragraph (m)(2), the
general partner with the largest profits
interest is determined based on the year-
end profits interests reported on the
Schedules K-1 filed with the
partnership income tax return for the
taxable year for which the
determination is being made.

(3) Termination of designation. A
designation of a tax matters partner for
a partnership taxable year under this
paragraph (m) shall remain in effect
until the earlier of the occurrence of one
or more of the events described in
paragraphs (1)(2) (i) through (iv) of this
section or the day on which a
designation under paragraph (d), (e), or
(f) of this section becomes effective. If a
designation of a tax matters partner for
a partnership taxable year is terminated
under this paragraph (m)(3) and the
partnership has not subsequently
designated a tax matters partner for that
taxable year under paragraph (d), (e), or
(f) of this section, the tax matters partner
for that taxable year shall be determined
under paragraph (m)(2) of this section,
and, for purposes of applying paragraph
(m)(2) of this section, the general
partner whose designation was so
terminated shall be treated as having no
profits interest in the partnership for
that taxable year.

(n) Selection of tax matters partner by
Commissioner when impracticable to
apply the largest-profits-interest rule. If
the partnership has not designated a tax
matters partner under this section for
the taxable year and it is impracticable
(as determined under paragraph (o) of
this section) to apply the largest-profits-
interest rule of paragraph (m)(2) of this
section, the Commissioner will select a
tax matters partner as described in
paragraph (p) of this section.

(o) Impracticability of largest-profits-
interest rule. It is impracticable to apply
the largest-profits-interest rule of
paragraph (m)(2) of this section if, on
the date the rule is applied, any one of
the following three conditions is met:

(1) General partner with the largest
profits interest is not apparent. The
general partner with the largest profits
interest is not apparent from the
Schedules K-1 and is not otherwise
readily determinable.

(2) Each general partner is deemed to
have no profits interest in the
partnership. Each general partner is
deemed to have no profits interest in the
partnership under paragraph (m)(3) of
this section (concerning termination of
a designation under the largest-profits-
interest rule) because of the occurrence
of one or more of the events described
in paragraphs (1)(1) (i) through (iv) of
this section (involving death,
adjudication of incompetency,
liquidation, and conversion of
partnership items to nonpartnership
items).

(3) General partner with the largest
profits interest is disqualified. The
general partner with the largest profits
interest determined under paragraph
(m)(2) of this section—

(i) Has been notified of suspension
from practice before the Internal
Revenue Service;

(ii) Is incarcerated;

(iii) Is residing outside the United
States, its possessions, or territories; or

(iv) Cannot be located or cannot
perform the functions of a tax matters
partner for any reason, except that lack
of cooperation with the Internal
Revenue Service by the general partner
with the largest profits interest is not a
basis for finding that the partner cannot
perform the functions of a tax matters
partner.

(p) Commissioner’s selection of the
tax matters partner—(1) When the
general partner with the largest profits
interest is not apparent. If it is
impracticable under paragraph (0)(1) of
this section to apply the largest-profits-
interest rule of paragraph (m)(2) of this
section, the Commissioner will select
(in accordance with the notification
procedures set forth in paragraph (r) of
this section) as the tax matters partner
any person who was a general partner
at any time during the taxable year
under examination.

(2) When each general partner is
deemed to have no profits interest in the
partnership. If it is impracticable under
paragraph (0)(2) of this section to apply
the largest-profits-interest rule of
paragraph (m)(2) of this section, the
Commissioner will select a partner
(including a general or limited partner)
as the tax matters partner in accordance
with the criteria set forth in paragraph
(q) of this section. The Commissioner
will notify both the partner selected and
the partnership of the selection,
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effective as of the date specified in the
notice.

(3) When the general partner with the
largest profits interest is disqualified—
(i) In general. Except as otherwise
provided in paragraph (p)(3)(ii) of this
section, if it is impracticable under
paragraph (0)(3) of this section to apply
the largest-profits-interest rule of
paragraph (m)(2) of this section, the
Commissioner will treat each general
partner who fits the criteria contained in
paragraph (0)(3) of this section as having
no profits interest in the partnership for
the taxable year and will select (in
accordance with the notification
procedures set forth in paragraph (r) of
this section) a tax matters partner from
the remaining persons who were general
partners at any time during the taxable
year.

(ii) Partner selected if no general
partner may be selected. If all general
partners during the taxable year either
are treated as having no profits interest
in the partnership for the taxable year
under paragraph (m)(3) of this section
(concerning termination of a designation
under the largest-profits-interest rule) or
are described in paragraph (0)(3) of this
section (general partner with the largest
profits interest is disqualified), the
Commissioner will select a partner
(including a general or limited partner)
as the tax matters partner in accordance
with the criteria set forth in paragraph
(q) of this section. The Commissioner
will notify both the partner selected and
the partnership of the selection,
effective as of the date specified in the
notice.

(q) Criteria for selecting a partner as
tax matters partner—(1) In general. The
Commissioner will select a partner as
the tax matters partner under paragraph
(p) (2) or (3)(ii) of this section only if the
partner was a partner in the partnership
at the close of the taxable year under
examination.

(2) Criteria to be considered. The
Commissioner may consider the
following criteria in selecting a partner
as the tax matters partner:

(i) The general knowledge of the
partner in tax matters and the
administrative operation of the
partnership.

(i) The partner’s access to the books
and records of the partnership.

(iii) The profits interest held by the
partner.

(iv) The views of the partners having
a majority interest in the partnership
regarding the selection.

(v) Whether the partner is a partner of
the partnership at the time the tax-
matters-partner selection is made.

(vi) Whether the partner is a United
States person (within the meaning of
section 7701(a)(30)).

(3) Limited restriction on subsequent
designation of a tax matters partner by
the partnership. For purposes of
paragraphs (p) (2) and (3)(ii) of this
section, the partnership cannot
designate a partner who is not a general
partner to serve as tax matters partner in
lieu of a partner selected by the
Commissioner.

(r) Notification of partnership—(1) In
general. If the Commissioner selects a
tax matters partner under the provisions
of paragraph (p) (1) or (3)(i) of this
section, the Commissioner will notify
both the partner selected and the
partnership of the selection, effective as
of the date specified in the notice.

(2) Limited opportunity for
partnership to designate the tax matters
partner. (i) Before the Commissioner
selects a tax matters partner under
paragraphs (p) (1) and (3)(i) of this
section, the Commissioner will notify
the partnership by mail that, after 30
days from the date of the notice, the
Commissioner will make a
determination that it is impracticable to
apply the largest-profits-interest rule of
paragraph (m)(2) of this section and will
select the tax matters partner unless a
prior designation is made by the
partnership. This delay in making the
determination will permit the
partnership to designate a tax matters
partner under paragraph (e) of this
section (designation by general partners
with a majority interest) or paragraph (f)
of this section (designation by partners
with a majority interest under certain
circumstances), thereby avoiding a
selection made by the Commissioner.

(ii) During the 30-day period and
prior to a tax-matters-partner
designation by the partnership, the
Commissioner will communicate with
the partnership by sending all
correspondence or notices to “The Tax
Matters Partner” in care of the
partnership at the partnership’s address.

(iii) Any subsequent designation of a
tax matters partner by the partnership
after the 30-day period will become
effective as provided under paragraph
(k)(2) of this section (concerning
designations made after a notice of
beginning of administrative proceeding
is mailed).

(s) Effective date. This section applies
to all designations, selections, and
terminations of a tax matters partner

occurring on or after December 23, 1996.

Par. 4. Section 301.6231(a)(7)-2 is
added to read as follows:

§301.6231(a)(7)-2 Designation or
selection of tax matters partner for a limited
liability company (LLC).

(a) In general. Solely for purposes of
applying section 6231(a)(7) and
§301.6231(a)(7)-1to an LLC, only a
member-manager of an LLC is treated as
a general partner, and a member of an
LLC who is not a member-manager is
treated as a partner other than a general
partner.

(b) Definitions—(1) LLC. Solely for
purposes of this section, LLC means an
organization—

(i) Formed under a law that allows the
limitation of the liability of all members
for the organization’s debts and other
obligations within the meaning of
§301.7701-3(b)(2)(ii); and

(i) Classified as a partnership for
Federal tax purposes.

(2) Member. Solely for purposes of
this section, member means any person
who owns an interest in an LLC.

(3) Member-manager. Solely for
purposes of this section, member-
manager means a member of an LLC
who, alone or together with others, is
vested with the continuing exclusive
authority to make the management
decisions necessary to conduct the
business for which the organization was
formed. Generally, an LLC statute may
permit the LLC to choose management
by one or more managers (whether or
not members) or by all of the members.
If there are no elected or designated
member-managers (as so defined in this
paragraph (b)(3)) of the LLC, each
member will be treated as a member-
manager for purposes of this section.

(c) Effective date. This section applies
to all designations, selections, and
terminations of a tax matters partner of
an LLC occurring on or after December
23, 1996. Any other reasonable
designation or selection of a tax matters
partner of an LLC is binding for periods
prior to December 23, 1996.

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par. 5. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.
§602.101 [Amended]

Par. 6. In 8602.101, paragraph (c) is
amended by adding the entry
301.6231(a)(7)-1....1545-0790" in
numerical order to the table.
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Approved: November 8, 1996.
Michael P. Dolan,
Acting Commissioner of Internal Revenue.
Donald C. Lubick,
Acting Assistant Secretary of the Treasury.
[FR Doc. 96-32121 Filed 12—-20-96; 8:45 am]
BILLING CODE 4830-01-U

Bureau of Alcohol, Tobacco and
Firearms

27 CFR Part 9

[TD ATF-386; Re: Notice No. 838]

RIN 1512-AA07

Redwood Valley Viticultural Area (95R—
053P)

AGENCY: Bureau of Alcohol, Tobacco
and Firearms (ATF), Treasury.
ACTION: Final rule, Treasury decision

SUMMARY: This final rule establishes a
viticultural area located within the east
central interior portion of Mendocino
County, California to be known as
“Redwood Valley,”” under 27 CFR part
9. This is the result of a petition
submitted by Mr. Timothy R. Buckner
and prepared by Mr. Buckner, Mr.
Jefferson Hinchliffe, Mr. Ulysses
Lolonis, and Mr. Rudolph H. Light. The
petition was signed by 20 growers and
winemakers in ‘““Redwood Valley.” In
addition, 4 letters of support for the area
were received with the petition from
growers and winemakers in the area.
“Redwood Valley” is an unincorporated
rural community in Mendocino County
of northwestern California with
approximately 6,000 people spread out
over about 35 square miles. Itis
currently the home of seven wineries
that produce varietal wines distributed
around the world. There are 66 vineyard
owners farming 2,371 acres of wine
grapes.

EFFECTIVE DATE: February 21, 1997.

FOR FURTHER INFORMATION CONTACT:
David W. Brokaw, Wine, Beer, and
Spirits Regulations Branch, Bureau of
Alcohol, Tobacco and Firearms, 650
Massachusetts Avenue, NW,
Washington, DC 20226, (202) 927-8230.

SUPPLEMENTARY INFORMATION:

Background

On August 23, 1978, ATF published
Treasury Decision ATF-53 (43 FR
37672, 54624) revising regulations in 27
CFR part 4. These regulations allow the
establishment of definitive viticultural
areas. The regulations allow the name of
an approved viticultural area to be used
as an appellation of origin on wine
labels and in wine advertisements. On
October 2, 1979, ATF published

Treasury Decision ATF-60 [44 FR
56692] which added a new part 9 to 27
CFR, providing for the listing of
approved American viticultural areas,
the names of which may be used as
appellations of origin.

Section 4.25a(e)(l), title 27, CFR,
defines an American viticultural area as
a delimited grape-growing region
distinguishable by geographic features,
the boundaries of which have been
delineated in subpart C of part 9.

Section 4.25a(e)(2), title 27, CFR,
outlines the procedure for proposing an
American viticultural area. Any
interested person may petition ATF to
establish a grape-growing region as a
viticultural area. The petition should
include:

(a) Evidence that the name of the
proposed viticultural area is locally
and/or nationally known as referring to
the area specified in the petition;

(b) Historical or current evidence that
the boundaries of the viticultural area
are as specified in the petition;

(c) Evidence relating to the
geographical characteristics (climate,
soil, elevation, physical features, etc.)
which distinguish the viticultural
features of the proposed area from
surrounding areas;

(d) A description of the specific
boundaries of the viticultural area,
based on features which can be found
on United States Geological Survey
(U.S.G.S.) maps of the largest applicable
scale, and;

(e) A copy (or copies) of the
appropriate U.S.G.S. map(s) with the
proposed boundaries prominently
marked.

Petition

ATF received a petition from Mr.
Timothy Buckner proposing to establish
a new viticultural area located within
the east central interior portion of
Mendocino County, California to be
known as ‘““Redwood Valley,” under 27
CFR part 9.

There are currently seven wineries in
“Redwood Valley.”” The dates they were
bonded are as follows: Fetzer (1968),
Weibel (1972), Frey (1980), Lolonis
(1983), Elizabeth (1987), Konrad (1989),
and Gabrielli (1991). Weibel and Konrad
wineries have recently changed
ownership and were renamed Redwood
Valley Cellars and Fife Vineyards,
respectively.

Notice of Proposed Rulemaking

In response to Mr. Buckner’s petition,
ATF published a notice of proposed
rulemaking, Notice No. 838, in the
Federal Register on September 3, 1996
[61 FR 46403] proposing the
establishment of the *“Redwood Valley”

viticultural area. The notice requested
comments from all interested persons by
October 18, 1996.

Comments on Notice of Proposed
Rulemaking

ATF did not receive any letters of
comment in response to Notice No. 838.

Evidence That The Name Of The
Viticultural Area Is Locally Or
Nationally Known

“Redwood Valley” is an
unincorporated rural community in
Mendocino County of northwestern
California with approximately 6,000
people spread out over about 35 square
miles. It is currently the home of seven
wineries that produce premium to ultra
premium varietal wines distributed
around the world. ““Redwood Valley”
grapes are used in vineyard designated
wines made by wineries throughout the
region. There are 66 vineyard owners
farming 2,371 acres of wine grapes in
Redwood Valley. There are 855 acres of
white winegrapes (36%) and 1,516
(64%) planted in red varieties in
Redwood Valley.

History and Tradition

The area has been known by the
viticultural area name for over a
century. Some early settlers arrived in
“Redwood Valley” in the mid 1850s,
and there was a thriving community by
1900. From as early as the 1870s, grape
growing and wine making were an
important part of the economy and
culture of ““Redwood Valley.” One of
the earliest published mentions of
“Redwood Valley” as a grape growing
region was in a March 7, 1913, article
in the Ukiah Republican Press (1885—
1954), which described ‘‘Redwood
Valley” as “* * * admirably adapted
for the grape and fruit land in Northern
California.”

In the March 17, 1913 issue of the
Ukiah Dispatch Democrat, the petitioner
found the following article: The
Redwood Valley Improvement Club
Accomplishing Splendid Results By
Concentrated Action and
Progressiveness, which stated as
follows: “This is perhaps at the present
time one of the most important
industries of the valley, with hundreds
of acres in vineyards and several
important wineries in active operation,
and because of the statements made
* * * hy Professor Bioletti, the grape
guestion has taken on a renewed
activity. Redwood Valley grapes are
exceptionally rich in sugar and are in
demand because they raise the quality
of wine. Much of the valley’s product is
contracted for over a term of years
* * * (g)rapes produce splendidly on
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the bench lands of the valley, and
because of the sunshine and climatic
conditions mature and produce the
ideal wine grapes.”

In the Santa Rosa Press Democrat, the
petitioner found an article printed on
July 31, 1949, and titled, “It’s Howdy
Neighbor To Calpella, Redwood
Valley,” by Mike Pardee. This article
states that, ““[a]pproximately half of
Mendocino County’s present grape
acreage of 7,700 acres is in Redwood
Valley. Farm Advisor R.D. Foote of
Mendocino County said. “The Valley
thus raised about half of the county’s
17,000 tons produced last year (1948)
* * * Redwood Valley for years has
been one of Mendocino County’s most
important farming sections. Its 314
families for the most part farmers * * *,
They’ll tell you that those grapes make

the finest wines in the region’.
Name Evidence

“Redwood Valley” is recognized by
the United States Postal Service as a
distinct community with the Zip Code
95470. The U.S.G.S. uses the name
“Redwood Valley” Quadrangle on its
1:24,000 topographic map. The valley
has a domestic and irrigation water
supplier known as ““Redwood Valley
County Water District.”” A number of
entities give the area its sense of
identity, including the ‘““Redwood
Valley Grange,” ““Redwood Valley
School,” “Redwood Valley Shopping
Center,” ““Redwood Valley Industrial
Park.” Businesses and organizations
using the “Redwood Valley”” name
include a large vineyard, a gravel plant,
2 churches, a Pomo Indian Rancheria,
and so on. The petitioner provided
photocopies of stationery and business
cards from six private and three public
entities that use the name ““Redwood
Valley” in their title. Each of the entities
are currently in business and located in
“Redwood Valley.”

Historical or Current Evidence that the
Boundaries of the Viticultural Area are
as Specified in the Petition

The “Redwood Valley” viticultural
area boundaries are roughly the
watershed that forms the headwaters of
the west fork of the Russian River,
including Forsythe Creek. Starting at the
northern tip of the valley and following
the ridge tops, the area widens out to
the south as far as State Highway 20.
Across Highway 20 to the south is the
community of Calpella. Highway 20
provides a distinct southern boundary
for the viticultural area. Calpella has a
different zip code, water district, school,
etc than ““Redwood Valley.”
Furthermore, the soils and climate of

Calpella occupy a transition zone
between Ukiah and *“Redwood Valley.”

Evidence Relating to the Geographical
Features (Climate, Soil, Elevation,
Physical Features, etc.) Which
Distinguish the Viticultural Features of
the Area from Surrounding Areas.

Topography

The geography of the area sets it apart
from surrounding areas in several
respects. ““Redwood Valley” is clearly
defined by the ridges of the coastal
mountain range that surrounds it and
that the Valley floor slopes gently up in
elevation from around 750’ to 900’
above sea level. The mountain ridges
rise steeply from the valley floor to over
3,350’ elevation. Most of the grapes are
grown at an elevation between 750" and
1,500' above sea level. At the south end
of the valley the foothills close in from
the east and west to form a narrowed
throat through which the Russian River
flows south. This narrowing is also
where Highway 20 crosses the valley
and the river to intersect with Highway
101. This combination of landforms
provides a natural set of boundaries for
the viticultural area. These features
combine in several ways to produce
growing conditions which distinguish
the area from surrounding areas. The
soils, as well as the micro-, meso-, and
macro-climates are all factors that
distinguish the viticultural area from
surrounding areas.

Soils

While all of the specific soil series
that are found in ““Redwood Valley”
also exist in the surrounding areas, the
proportions of the soils in “Redwood
Valley” distinguish it from the
surrounding areas. The Wine Regions of
America, a book written by John J.
Baxevanis in 1992, gives the following
description of the Redwood Valley area.
“Redwood Valley, the northernmost of
the string of Russian River Valleys, lies
(eight) miles north of Ukiah and Lake
Mendocino on a series of higher
terraces. Representing the birthplace of
Mendocino winemaking, it is the home
of some of the county’s largest wineries.
With more than 40 percent of the
county’s acreage, it is the most
important of all the producing regions
in the two county region [Lake and
Mendocino]. A region Il area, it
produces above-average quality
Zinfandel, Cabernet Sauvignon,
Chardonnay, Petite Sirah, and
Sauvignon Blanc. One of its elements of
celebrity is the considerable quantity of
Manzanita soil.” (pg. 295). The
petitioner was unable to ascertain the
origin of the term ‘““Manzanita soil.”

However, he states that, ‘“‘Redwood
Valley does contain the largest deposit
of the famous Redvine soil in the region
and perhaps it is this to which
Baxevanis refers.”

The soils in the viticultural area have
several unique features as determined
by the U.S.D.A. Soil Conservation
Service (SCS). The 1991 Soil Survey of
Mendocino County, Eastern Part, and
Trinity County, Southwestern Part,
California, was used extensively by the
petitioner to determine the identity and
areas of soils for comparison. Whereas
all of the specific soil series that are
found in “Redwood Valley” occur in the
surrounding area, it is the proportions
in which they appear in ‘“‘Redwood
Valley” that are unique. ‘““Redwood
Valley” has by far the largest deposit of
Redvine Series soil (#184-186 SCS
Survey) in the area. Nearly one quarter
of the viticultural area’s plantable
acreage is composed of soils of the
Redvine Series. Potter Valley
Viticultural Area to the east has no
Redvine Series soils. The Calpella/
Ukiah area to the south of ““‘Redwood
Valley” has a few small and isolated
pockets of Redvine soils but their
combined area amounts to less than
10% of the area covered by Redvine
Series soils in “Redwood Valley.”

Another soil series that stands out, is
the Pinole Gravelly Loam (#178-180
SCS Survey), which also occurs in the
Potter Valley and Ukiah areas, but is a
much smaller component of the area’s
overall composition. “Redwood Valley”
has three times as much Pinole Gravelly
Loam as either of these other two areas.
This soil type makes up nearly a third
of “Redwood Valley’s” growing area.

The Redvine and Pinole Gravelly
Loam soil series comprise over half of
the vineyard acreage of ‘““Redwood
Valley.” The rest are an amalgam of six
other types: Feliz, Pinnobie, Yokayo,
Russian, Talmage, and Yokayo/Pinole/
Pinobie. These last six general types
(plus traces of a few more types)
evidence themselves in the neighboring
areas in varying proportion, but all play
a larger role elsewhere than they do in
“Redwood Valley.”

The petitioner provided a table
illustrating the proportions of soil types
in the ““Redwood Valley” area compared
with the Ukiah/Calpella area. These
figures were derived from SCS maps
and soil descriptions, and were
measured with a Compensating Polar
Planimeter. The table indicates that,
while “Redwood Valley’” contains most
of the same soil types as the Ukiah
Valley, such soils are present in
different quantities in the respective
areas.
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Climate

One local winemaker, Jefferson
Hinchliffe of Gabrielli Winery stated as
follows about the way *“‘Redwood
Valley’s” unique climate and soils
manifest themselves in the wine: “I
have been making wines from the many
districts of Mendocino County for (t)en
years. During that period | have
developed a sense of what distinguishes
the wines of Redwood Valley * * *,
The wines in general are of higher
acidity and later maturity than of Ukiah
Valley. The typical picking schedule for
a given variety would begin with the
Hopland-Sanel area, followed by Ukiah-
Calpella, and then Redwood Valley.
Comparisons with Potter Valley are
based on fewer varieties since Potter
Valley is planted mainly to early
ripening Pinot and Chardonnay.
Anderson Valley north of Boonville
ripens later than Redwood Valley
* * *_ Acidity, color (especially in
Pinot Noir), and phenolic content are
higher in Redwood Valley than in
adjacent regions. Higher temperatures in
general lower phenolic content, color,
and acidity * * *. Late ripening
varieties can have difficulty ripening in
Redwood Valley. Cabernet in general is
able to tolerate the rain associated with
the late season, but more fragile
varieties such as Petite Sirah, Carignane,
and Sangiovese can rot before ripening
in heavier soils when bearing large
crops. Conservative farming can
produce stellar examples of these
varieties * * *.”

Another wine maker, Jed Steele, of
Steele Wines submitted a letter of
support for the petition, in which he
stated as follows. “[T]he REDWOOD
VALLEY of Mendocino County is an
excellent and singular grape growing
region, certainly worthy of receiving a
separate viticultural district designation
* * * |t appears that REDWOOD
VALLEY’s particular climate allows for
attaining many of the positive quality
factors found in grapes grown in the
cooler regions of Mendocino (Anderson
Valley, etc.) as well as giving harvests
that allow for more consistent maturity
found in the more interior valleys
(Potter Valley, etc.) of this county.”

In addition, the February 15, 1993
issue of The Wine Spectator, page 11,
contains an article entitled ““California’s
Redwood Valley Moves Out of the
Shadows,” by Robyn Bullard, which
states as follows. “Wineries such as
Fetzer, Weibel, and Frey have been in
Redwood Valley for years, but now four
more wineries have cropped up. The
region boasts good soil and operating
costs that are cheaper than other areas
in Northern California* * *. Costs

aside, Redwood Valley vineyards have
long yielded quality grapes * * *.
Compared to the hot Ukiah Valley,
Redwood Valley is much cooler. The
area rarely gets fog, but the terrain and
location allow ocean breezes—the same
winds that cool Anderson Valley.”

There are a number of factors that
make ‘“Redwood Valley” climatically
distinct. The petitioner provided a table
listing the major agricultural areas of
Mendocino County and their respective
climatic region and number of degree
days, as reflected in the SCS Soil
Survey, 1991, pg. 4. Degree day figures
for Anderson Valley were unavailable.
The table indicates that ‘““‘Redwood
Valley” has 2,914 degree days and is the
only Region Il Climate in Mendocino
County, factors that the petitioner states
are significant. In support of this
assertion, the petitioner cites the grape
growing textbook General Viticulture,
1974, by Winkler et al., which he states
contains the following excerpt: “‘Region
Il.—An area of great importance. The
valleys can produce most of the
premium-quality and good standard
white and red table wines of California.
The less productive slopes and hillsides
vineyards cannot compete in growing
grapes for standard wines, because of
lower yield, but, nevertheless, can
produce favorable yields of fine wines”
(pgs. 66—67).

The petitioner states that, *‘(s)ince
November of 1987, Light Vineyard of
Redwood Valley (Latitude 39 degrees
18.32', Longitude 123 degrees 12.46',
elevation 800') has maintained a U.S.
Weather Bureau standard weather
station including the following
instruments: maximum/minimum
thermometer, Belfort Recording
Hygrothermograph, Belfort Recording
Pyranograph, Totalizing Anemometer,
Evaporation Pan, and Rain Gauge.
Readings are taken daily, and data are
transmitted monthly to the California
Irrigation Management Information
Service in Sacramento.”

Records from this station show that,
in the most recent eight year period, the
“Redwood Valley” received 22% more
rainfall than the Ukiah Valley. The
petitioner provided a table comparing
the monthly totals for rainfall in
“Redwood Valley’” and Ukiah, for the
eight year period for which they have
maintained records. The table and
charts were prepared from data gathered
from the Light Vineyard Weather station
which meets U.S. Weather Bureau
standards. According to these records,
the average total monthly rainfall in
Ukiah Valley was 32.48 inches during
the period of July through June
compared to an average total of 39.62
inches for “Redwood Valley” during the

same period. The petitioner also
provided a graph comparing the annual
rainfall values for ‘““Redwood Valley”
and Ukiah Valley averaged over a six
year period. The graph indicates that the
precipitation values for “‘Redwood
Valley” were consistently higher than
those for Ukiah Valley over the six year
period measured.

“Redwood Valley’s” temperatures are
several degrees lower in daily lows than
Ukiah Valley. The petitioner states that,
“(t)his accounts for the lower growing
degree day totals in Redwood Valley
and its placement in Region II. So,
although Redwood Valley may reach
daily high temperatures similar to the
Ukiah area, because of cooler nights
there remains a longer morning cool
period.” The petitioner also provided a
chart comparing monthly average
temperatures for the two areas averaged
over a six year period. This chart
supports the petitioner’s contentions
regarding average maximum and
minimum temperatures.

Boundaries

The “Redwood Valley” viticultural
area is located in east central
Mendocino County, California. The
boundaries of the viticultural area can
be found on four U.S. Geological Survey
Quadrangle Maps labeled, ‘““Redwood
Valley, Calif.” 1960, photorevised 1975,
“Ukiah, Calif.” 1958, photorevised
1975, “Laughlin Range, Calif.”” 1991
and, “‘Orr Springs, California,
provisional edition”” 1991. All are 7.5
minute series maps. It should be noted
that the entire eastern boundary of the
“Redwood Valley” viticultural area
abuts the western boundary of the Potter
Valley viticultural area.

Executive Order 12866

It has been determined that this
regulation is not a significant regulatory
action as defined by Executive Order
12866. Accordingly, this proposal is not
subject to the analysis required by this
executive order.

Regulatory Flexibility Act

It is hereby certified that this
regulation will not have a significant
impact on a substantial number of small
entities. The establishment of a
viticultural area is neither an
endorsement nor approval by ATF of
the quality of wine produced in the
area, but rather an identification of an
area that is distinct from surrounding
areas. ATF believes that the
establishment of viticultural areas
merely allows wineries to more
accurately describe the origin of their
wines to consumers, and helps
consumers identify the wines they
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purchase. Thus, any benefit derived
from the use of a viticultural area name
is the result of the proprietor’s own
efforts and consumer acceptance of
wines from that region.

Accordingly, a regulatory flexibility
analysis is not required because this
final rule, is not expected (1) to have
significant secondary, or incidental
effects on a substantial number of small
entities; or (2) to impose, or otherwise
cause a significant increase in the
reporting, recordkeeping, or other
compliance burdens on a substantial
number of small entities.

Paperwork Reduction Act

The provisions of the Paperwork
Reduction Act of 1995, Pub. L. 96-511,
44 U.S.C. Chapter 35, and its
implementing regulations, 5 C.F.R. Part
1320, do not apply to this rulemaking
because no requirement to collect
information is proposed.

Drafting Information

The principal author of this document
is David W. Brokaw, Wine, Beer, and
Spirits Regulations Branch, Bureau of
Alcohol, Tobacco and Firearms.

List of Subjects in 27 CFR Part 9

Administrative practices and
procedures, Consumer protection,
Viticultural areas, Wine.

Authority and Issuance

Title 27, Code of Federal Regulations,
Part 9, American Viticultural Areas, is
amended as follows:

PART 9—AMERICAN VITICULTURAL
AREAS

Paragraph 1. The authority citation
for Part 9 continues to read as follows:

Authority: 27 U.S.C. 205.

Subpart C—Approved American
Viticultural Areas

Par. 2. Subpart C is amended by
adding §9.153 to read as follows:

* * * * *

§9.153 Redwood Valley.

(a) Name. The name of the viticultural
area described in this section is
“Redwood Valley.”

(b) Approved maps. The appropriate
maps for determining the boundary of
the Redwood Valley viticultural area are
four Quadrangle 7.5 minute series
1:24,000 scale U.S.G.S. topographical
maps. They are titled:

(1) “Redwood Valley, Calif.”” 1960,
photorevised 1975.

(2) “Ukiah, Calif.”” 1958, photorevised
1975.

(3) “Laughlin Range, Calif.” 1991.

(4) “Orrs Springs, California,
provisional edition” 1991.

(c) Boundary. The Redwood Valley
viticultural area is located in the east
central interior portion of Mendocino
County, California. The boundaries of
the Redwood Valley viticultural area,
using landmarks and points of reference
found on appropriate U.S.G.S. maps,
are:

(1) The beginning point is the
intersection of State Highway 20 with
the eastern boundary of Section 13,
T16N/R12W located in the extreme
northeast portion of the U.S.G.S. map,
“Ukiah, Calif.”;

(2) Then north along the east
boundary line of Sections 12 and 1 to
the northeast corner of Section 1, T16N/
R12W on the U.S.G.S. map, ‘““Redwood
Valley, Calif.”;

(3) Then west along the northern
boundary line of Section 1 to the
northwest corner of Section 1, T16N/
R12W;

(4) Then north along the east
boundary line of sections 35, 26, 23, 14,
11, and 2 to the northeast corner of
Section 2, T17N/R12W,

(5) Then west along the northern
boundary of Sections 2, 3, 4, 5, and 6
to the northwest corner of Section 6,
T17N/R12W;

(6) Then 10 degrees southwest cutting
diagonally across Sections 1, 12, 13 ,24,
25, and 36 to a point at the northwest
corner of Section 1, TL6N/R13W on the
U.S.G.S. map, “Laughlin, Range, Calif.”;

(7) Then south along the western
boundary line of Sections 1 and 12 to
the southwest corner of Section 12,
T16N/R13W,;

(8) Then 13 degrees southeast across
Sections 13, 18, and 17 to the
intersection of State Highway 20 and
U.S. Highway 101, T16N/R12W on the
U.S.G.S. map, Ukiah, Calif.”’; and

(9) Then easterly along a line
following State Highway 20 back to the
beginning point at the eastern boundary
of Section 13, T16N/R12W located in
the extreme northeast portion of the
U.S.G.S. map “Ukiah, Calif.”

Signed: November 8, 1996.
John W. Magaw,
Director.

Approved: November 22, 1996.
Dennis M. O’Connell,
Acting Deputy Assistant Secretary
(Regulatory, Tariff, and Trade Enforcement).
[FR Doc. 96-32422 Filed 12—-20-96; 8:45 am]

BILLING CODE 4810-31-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[CO24-1-5701a, CO25-1-5700a, CO26-1—
5702a; FRL-5664-3]

Approval and Promulgation of Air
Quality Implementation Plans;
Colorado; 1990 Base Year Carbon
Monoxide Emission Inventories for
Colorado

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving the 1990
base year carbon monoxide (CO)
emission inventories for Colorado
Springs, Denver/Longmont, and Fort
Collins that were submitted by the State
to satisfy certain requirements of the
Clean Air Act (CAA), as amended in
1990.

DATES: This final rule will be effective
February 21, 1997 unless adverse or
critical comments are received by
January 22, 1997. If the effective date is
delayed, timely notice will be published
in the Federal Register.

ADDRESSES: Written comments should
be addressed to: Richard R. Long,
Director, Air Program (8P2-A), United
States Environmental Protection
Agency, Region 8, 999 18th Street, Suite
500, Denver, Colorado 80202—-2466.

Copies of the documents relevant to
this action are available for public
inspection between 8:00 a.m. and 4:00
p-m., Monday through Friday at the
following office: United States
Environmental Protection Agency,
Region 8, Air Program, 999 18th Street,
Suite 500, Denver, Colorado 80202—
2466.

FOR FURTHER INFORMATION CONTACT: Tim
Russ, Air Program (8P2-A), United
States Environmental Protection
Agency, Region 8, 999 18th Street, Suite
500, Denver, Colorado 80202—-2466 ph.
(303) 312-6479.

SUPPLEMENTARY INFORMATION: Section
110(a)(2)(H)(i) of the CAA provides the
State the opportunity to update its State
Implementation Plan (SIP) as needed or
to address new statutory requirements.
The State is utilizing this authority to
include the Colorado Springs, Denver/
Longmont, and Fort Collins 1990 base
year CO emission inventories as part of
the SIP.

I. Background to the Action

As required by the CAA, States have
the responsibility to inventory
emissions contributing to NAAQS
nonattainment, to track these emissions
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over time, and to ensure that control
strategies are being implemented that
reduce emissions and move areas
towards attainment.

The CAA required CO nonattainment
areas classified as moderate or serious to
submit a 1990 base year inventory of
actual CO emissions that occurred in the
1990 CO season, by November 15, 1992.
Moderate and serious CO nonattainment
areas are also required to submit a three-
year periodic inventory. The first
periodic inventory, which must
represent actual CO season emissions
for 1993 was to be submitted no later
than September 30, 1995. A periodic
inventory is due every three years
thereafter until the area is redesignated
to attainment. Moderate CO
nonattainment areas with a design value
of 12.7 ppm CO or more were required
to submit a plan by November 15, 1992,
that demonstrates attainment of the CO
NAAQS by December 31, 1995.

To prepare the attainment
demonstration, a 1990 base year and
projected modeling inventories are
needed. The 1990 base year inventory is
the primary inventory from which the
periodic and modeling inventories are
derived. Further information on these
inventories and their purpose can be
found in the document “Emission
Inventory Requirements for Carbon
Monoxide State Implementation Plans,”
U.S. Environmental Protection Agency,
Office of Air Quality Planning and
Standards, Research Triangle Park,
North Carolina, dated March, 1991.

The air quality planning requirements
for CO nonattainment areas are set out
in sections 172(c), 182 (a)(1), (a)(5), and
(a)(7) of Title I of the CAA,; special
planning requirements for Denver are
provided in section 187(a)(2)(B). EPA
previously issued a General Preamble
describing EPA’s preliminary views on
how EPA intended to review SIP
revisions submitted under Title | of the
CAA, including requirements for the
preparation of the 1990 base year
inventory (57 FR 13529, April 16, 1992,
and 57 FR 18070, April 28, 1992).
Because EPA is describing its
interpretations in this action only in
broad terms, the reader should refer to
the General Preamble for a more
detailed discussion of the
interpretations of Title | advanced in
this action and its supporting rationale.

Those States containing moderate and
serious carbon monoxide nonattainment
areas were required under Section
187(a)(1) of the CAA to submit by
November 15, 1992, a comprehensive,
accurate, and current inventory of actual
CO season emissions from all sources
for each nonattainment area (see also 57
FR 13530, April 16, 1992). Stationary

point sources, stationary area sources,
on-road mobile, and non-road mobile
sources of carbon monoxide (CO) were
to be included in each inventory. This
inventory for calendar year 1990 was
denoted as the base year inventory. The
inventory was to address actual CO
emissions for the area during the peak
CO season. The peak CO season should
reflect the months when peak CO
concentrations occur. For areas where
winter is the peak CO season, as is the
case for Colorado Springs, Denver/
Longmont, and Fort Collins, the 1990
base year inventory was to include the
period November 1989 through January
1990. Available guidance for preparing
emission inventories was provided in
the General Preamble (57 FR 13498,
April 16, 1992).

Il. Analysis of the State’s Submittal

Section 110(k) of the Act sets out
provisions governing EPA’s action on
plan submissions of the 1990 base year
CO emission inventory based on
whether or not the inventory satisfies
the requirements of Section 187(a)(1)
and Section 172(c) (see also, 57 FR
13565-66, April 16, 1992). EPA is
approving the CO 1990 base year
emission inventories for Colorado
Springs, Denver/Longmont, and Fort
Collins as submitted to EPA on
December 31, 1992 (with revisions for
Colorado Springs and Fort Collins,
dated March 23, 1995, and revisions for
Denver/Longmont, dated July 11, 1994,
and October 21, 1994), based on EPA’s
review findings.

The following describes the review
procedures associated with determining
the acceptability of a 1990 base year
emission inventory and discusses the
levels of acceptance or disapproval that
can result from the findings of the
review process.

A. Procedural Background

The CAA requires States to observe
certain procedural requirements in
developing SIP revisions for submittal
to EPA. Section 110(a)(2) of the CAA
requires that each SIP revision
(including emission inventories) be
adopted after going through a reasonable
notice and public hearing process prior
to being submitted by a State to EPA.1
CO nonattainment areas with design
values greater than 12.7 ppm (i.e., Metro
Denver) were required to submit the

1See, Memorandum from John Calcagni, Director,
Air Quality Management Division, and William G.
Laxton, Director, Technical Support Division, to
Regional Air Division Directors, Region 1-X,
“Public Hearing Requirements for 1990 Base-Year
Emission Inventories for Ozone and Carbon
Monoxide Nonattainment Areas,” September 29,
1992.

entire SIP revision (1990 base year
emissions inventory, attainment
demonstration, and control strategies)
by November 15, 1992. CO areas with
design values of 12.7 ppm and below
(i.e., Colorado Springs and Fort Collins)
were required to submit a 1990 base
year emissions inventory by November
15, 1992.

The State of Colorado held a public
hearing on November 19, 1992, directly
after which the three CO inventories
were adopted by the Colorado Air
Quality Control Commission (AQCC).
The Governor submitted the 1990 base
year inventories to EPA by a letter dated
December 31, 1992. Supplemental
revisions to the Colorado Springs and
Fort Collins inventories were submitted
by Thomas Getz, Director, Air Pollution
Control Division, by a letter dated
March 23, 1995. Revisions to the
Denver/Longmont inventory were
adopted on June 16, 1994, (in
conjunction with the Denver CO SIP
revision) and were submitted by the
Governor to EPA by a letter dated July
11, 1994. Additional revisions to the
Denver/Longmont inventory were
submitted by Thomas Getz by a letter
dated October 21, 1994.

Colorado’s December 31, 1992, CO
emission inventories submittal was
reviewed by EPA and found to be
complete on March 5, 1993.

B. Review of Colorado’s 1990 Base Year
SIP CO Inventories

EPA’s Level I, I, and Ill review
process checklists are used to determine
if all components of a CO base year
inventory are present and approvable.
EPA’s detailed Level | and Il review
procedures can be found in the
following document: “Quality Review
Guidelines for 1990 Base Year Emission
Inventories,” U.S. Environmental
Protection Agency, Office of Air Quality
Planning and Standards, Research
Triangle Park, NC, July 27, 1992. The
Level 11l review procedures are specified
in a memorandum from J. David
Mobley, Chief, Emissions Inventory
Branch, to Air Branch Chiefs, Regions |-
X, “Final Emission Inventory Level Il
Acceptance Critera,”” October 7, 1992
and revised in a memorandum from
John Seitz to the Regional Air Directors,
dated June 24, 1993.2 EPA’s review also
evaluates the level of supporting
documentation provided by the State
and assesses whether the emission
calculations were developed, and data

2Memorandum from John S. Seitz, Director,
Office of Air Quality Planning and Standards, to
Regional Air Division Directors, Region 1-X,
“Emission Inventory Issues,” June 24, 1993.
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quality assured, according to current
EPA guidance.

The Level 11l review process is
outlined below and consists of nine
requirements that a CO base year
inventory must include. For a base year
CO emission inventory to be acceptable,
it must pass all of the following
acceptance criteria:

Note: For all information that follows—
Colorado Springs inventory refers to the
March 23, 1995, version; the Denver/
Longmont inventory refers to the July 11,
1994, version; and the Fort Collins inventory
refers to the March 23, 1995, version.

1. An approved Inventory Preparation
Plan (IPP) was provided and the Quality
Assurance (QA) program contained in
the IPP was performed and its
implementation documented.

Analysis: Colorado’s IPP was
approved by EPA on March 13, 1992.
The IPP’s QA program requirements
were addressed in Section 5 of the
Colorado Springs inventory, in Section
5 of the Denver/Longmont inventory,
and in Section 5 of the Fort Collins
inventory.

2. Adequate documentation was
provided that enabled the reviewer to
determine the emission estimation
procedures and the data sources used to
develop the inventory.

Analysis: This requirement was
addressed in Sections 2 through 4 and
Appendices 2 through 9 in each of the
three CO inventories.

3. The point source inventory must be

complete.

Analysis: This requirement was
addressed in Section 4.1 and Appendix
6 of the Colorado Springs and Denver/
Longmont inventories. There are no CO
major point sources (equal to or greater
than 100 tons per year of CO) located in
the Fort Collins nonattainment area.

4. Point source emissions were
calculated according to the current EPA
guidance.

Analysis: This requirement was
addressed in Section 4.1 and Appendix
6 of the Colorado Springs and Denver/
Longmont inventories. There are no CO
major point sources (equal to or greater
than 100 tons per year of CO) located in
the Fort Collins nonattainment area.

5. The area source inventory must be
complete.

Analysis: This requirement was
addressed in Section 4.5 and
Appendices 7 through 9 of the Colorado
Springs and Fort Collins inventories,
and Section 4.1 and Appendices 7
through 9 of the Denver/Longmont
inventory.

6. The area source emissions must
have been prepared or calculated
according to the current EPA guidance.

Analysis: This requirement was
addressed in Section 4.5 and
Appendices 7 through 9 of the Colorado
Springs and Fort Collins inventories,
and Section 4.1 and Appendices 7
through 9 of the Denver/Longmont
inventory.

7. The method (e.g., HPMS or a
network transportation planning model)
used to develop VMT estimates must
follow EPA guidance, which is detailed
in the document, ‘“Procedures for
Emission Inventory Preparation,
Volume IV: Mobile Sources”, U.S.
Environmental Protection Agency,
Office of Mobile Sources and Office of
Air Quality Planning and Standards,
Ann Arbor, Michigan, and Research
Triangle Park, North Carolina, December
1992. The VMT development methods
were adequately described and
documented in the inventory report.

Analysis: This requirement was
addressed in Section 2 and Appendix 2
in each of the three inventories.

8. The MOBILE model was correctly
used to produce emission factors for
each of the vehicle classes.

Analysis: This requirement was
addressed in Section 2 and Appendix 2
in each of the three inventories.

9. Non-road mobile emissions
estimates were prepared according to
current EPA guidance for all of the
source categories.

Analysis: This requirement was
addressed in Section 3 and Appendices
3 through 5 in each of the three
inventories.

The 1990 base year CO emissions
from point sources, area sources, on-
road mobile sources, and non-road
mobile sources for Colorado Springs,
Denver/Longmont, and Fort Collins are
summarized in the following table:

CARBON MONOXIDE SEASONAL EMISSIONS IN TONS PER DAY

Point On-road Non-road :
Non-attainment area source Aémsss?gnrge mobile mobile TOtgloﬁg“S'
emissions* emissions emissions
Colorado Springs 1.09 29.49 250.80 34.70 316.08
Denver/Longmont .... 13.37 72.10 1441.97 153.23 1680.67
o] A o] [T TR N/A 7.54 49.99 8.96 66.49

*Major CO point sources (i.e., CO emissions equal to or greater than 100 tons per year).

I11. Final Action

EPA is approving the carbon
monoxide 1990 base year emission
inventories for Colorado Springs,
Denver/Longmont, and Fort Collins.

All supporting calculations and
documentation for these three 1990
carbon monoxide base year inventories
are contained in the Technical Support
Document (TSD) for this action.

EPA is publishing this action without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in a separate
document in this issue of the Federal
Register, EPA is proposing to approve
the SIP revision should adverse or

critical comments be filed. This action
will be effective February 21, 1997
unless, by January 22, 1997, adverse or
critical comments are received.

If EPA receives such comments, this
action will be withdrawn before the
effective date by publishing a
subsequent notice that will withdraw
the final action. All public comments
received will then be addressed in a
subsequent final rule based on this
action serving as a proposed rule. EPA
will not institute a second comment
period on this action. Any parties
interested in commenting on this action
should do so at this time. If no such
comments are received, the public is

advised that this action will be effective
February 21, 1997.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any State
Implementation Plan. Each request for
revision to any State Implementation
Plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

IV. Administrative Requirements

A. Executive Order 12866

This action has been classified as a
Table 3 action for signature by the
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Regional administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et. seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under Section 110 and
Subchapter I, part D of the Clean Air Act
do not create any new requirements, but
simply approve requirements that the
State is already imposing.

Therefore, because the Federal SIP-
approval does not impose any new
requirements, the Administrator
certifies that it does not have significant
impact on any small entities affected.
Moreover, due to the nature of the
Federal-State relationship under the
CAA, preparation of a regulatory
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The CAA
forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. U.S. EPA, 427 U.S.
246, 256-66 (1976); 42 U.S.C.
7410(a)(2).

C. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rules
that include a Federal mandate that may
result in estimated costs to State, local,
or tribal governments in the aggregate;
or to private sector, of $100 million or
more. Under Section 205, EPA must
select the most cost-effective and least
burdensome alternative that achieves
the objectives of the rule and is
consistent with statutory requirements.
Section 203 requires EPA to establish a
plan for informing and advising any
small governments that may be
significantly or uniquely impacted by
the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new Federal requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a ‘“major rule’” as defined by 5 U.S.C
804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by February 21, 1997. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements (see section
307(b)(2) of the CAA).

Executive Order 12866

The Office of Management and Budget
has exempted this rule from the
requirements of Section 6 of Executive
Order 12866.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Reporting
and recordkeeping requirements.

Dated: November 12, 1996.

Jack W. McGraw,
Acting Regional Administrator.

40 CFR Part 52, is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart G—Colorado

2. Section 52.348 is added to subpart
G to read as follows:

§52.348 Emission inventories.

The Governor of the State of Colorado
submitted the 1990 carbon monoxide
base year emission inventories for the
Colorado Springs, Denver/Longmont,
and Fort Collins nonattainment areas on
December 31, 1992, as a revision to the
State Implementation Plan (SIP). The
Governor submitted revisions to the
Colorado Springs and Fort Collins
inventories by a letter dated March 23,
1995. The Governor submitted revisions
to the Denver/Longmont inventory by
letters dated July 11, 1994, and October
21, 1994. The inventories address
emissions from point, area, on-road
mobile, and non-road sources. These
1990 base year carbon monoxide
inventories satisfy the requirements of
section 187(a)(1) of the Clean Air Act for
each of these nonattainment areas.

[FR Doc. 96-32222 Filed 12—-20-96; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 52

[IL144-1a; FRL 5648-8]
Approval and Promulgation of
Implementation Plans; lllinois

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: On January 10, 1996, the State
of lllinois submitted a State
Implementation Plan (SIP) revision
request to the EPA which grants a
variance to Rexam Medical Packaging
Inc. facility located in Mundelein, Lake
County, Illlinois (Rexam). This variance
extends the date by which certain
flexographic printing presses operated
by Rexam must comply with Illinois’
Volatile Organic Material (VOM)
Reasonably Available Control
Technology (RACT) rules. This
rulemaking action approves, through
direct final, this SIP revision request;
the rationale for this approval is set
forth in SUPPLEMENTARY INFORMATION.
Elsewhere in this Federal Register, EPA
is proposing approval and soliciting
comment on this direct final action; if
adverse comments are received, EPA
will withdraw the direct final and
address the comments received in a new
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final rule. Unless this direct final is
withdrawn, no further rulemaking will
occur on this requested SIP revision.
DATES: The “direct final” is effective on
February 21, 1997, unless EPA receives
adverse or critical comments by January
22, 1997. If the effective date is delayed,
timely notice will be published in the
Federal Register.
ADDRESSES: Copies of this SIP revision
request are available for inspection at
the following address: U.S.
Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Ilinois 60604. (It is recommended that
you telephone Mark J. Palermo at (312)
886—6082 before visiting the Region 5
Office.)

Written comments should be sent to:
J. EImer Bortzer, Chief, Regulation
Development Section, Air Programs
Branch (AR-18J), U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois 60604.
FOR FURTHER INFORMATION CONTACT:
Mark J. Palermo at (312) 886-6082.

SUPPLEMENTARY INFORMATION:

l. Background

Section 182(a)(2)(A) of the Clean Air
Act (Act) requires states to “fix-up”
deficient RACT regulations for ozone
nonattainment areas, and section
182(b)(2) of the Act requires States with
severe 0zone nonattainment areas to
*“‘catch-up” by revising the RACT
applicability threshold from 100 tons
per year (TPY) potential to emit to 25
TPY potential to emit. On September 9,
1994, EPA approved, as a revision to the
Illinois SIP for ozone, a number of VOM
RACT regulations, including 35 Illinois
Administrative Code part 218, subpart H
(section 218.401 through 218.405),
which governs the control of VOM from
printing and publishing operations in
the Chicago ozone nonattainment area
(59 FR at 46562). These regulations were
submitted in order to meet the State’s
“fix-up” requirement for the Chicago
severe 0zone nonattainment area. This
area includes Cook, DuPage, Kane, Lake,
McHenry, Will Counties and Aux Sable
and Goose Lake Townships in Grundy
County and Oswego Township in
Kendall County.

On January 26, 1996, EPA
promulgated a direct final rulemaking
approving a second set of Illinois VOM
RACT regulations, part of which
includes a revision to section 218.402,
which changed the RACT applicability
threshold to include sources with
flexographic and/or rotogravure printing
line(s) with a potential to emit of 25
TPY or more of VOM (including
emissions from solvents used for

cleanup operations associated with the
flexographic and rotogravure printing
line(s)), in order to comply with the
RACT “‘catch-up” requirements. Also
included was a revision to section
218.106, the general compliance date
provisions for regulations under part
218 (61 FR 2423). This revision provides
a compliance date of March 15, 1995,
for sources newly subject to the 25 TPY
applicability threshold. The direct final
approval was withdrawn on March 25,
1996 (61 FR 12030), due to an adverse
comment addressing an issue unrelated
to the new applicability requirements
for printing presses. The comment will
be addressed in a new final rule in an
upcoming Federal Register.

Section 218.401(a) of subpart H
requires subject sources to apply no
coating or ink on any flexographic or
rotogravure printing line unless the
VOM content does not exceed either
40% VOM by volume of the coating/ink
as applied (minus water and any
compounds specifically exempted from
the definition of VOM), or 25% VOM by
volume of the volatile content in the
coating and ink. Section 218.401(b)
allows daily-weighted averaging to
comply with the above listed VOM
content limits, whereby coatings/inks
with higher VOM content can be used
if offset by lower VOM content coatings/
inks. Section 218.401(c) allows for
alternative compliance with the VOM
content limits through operation of a
control device which reduces captured
VOM emissions by at least 90% by
weight, in a capture system with the
control device which provides an
overall reduction in VOM emissions of
at least 75% for publication rotogravure
printing lines, 65% for packaging
rotogravure printing lines, and 60% for
flexographic printing lines.

Il. Summary of SIP Submittal

Rexam manufactures sterilizable
flexible packaging and other film
products such as bags, pouches, and
rollstock for sterilization protection of
medical devices and products. The
packages are sold to medical device
manufacturers and health care
providers, and are designed to permit
gas sterilization and aeration of the
contents while maintaining sterility
until the packages are opened. To meet
customer approval, the packages must
be printed with user instructions which
will stay adhered to the packages and
not contaminate the medical product
when opened. In addition, the packages
must be printed with special inks used
as sterilization indicators. These inks
change color to indicate whether the
medical product inside the package has
been sterilized.

On March 14, 1995, Rexam filed a
petition for variance with the Illinois
Pollution Control Board (Board). At the
time of the petition, the Rexam facility
operated 18 flexographic printing
presses subject to the RACT
requirements of subpart H and the
compliance date of March 15, 1995. In
the petition, Rexam indicated that in
1990, the facility began a process to
install and test press equipment for the
application of water-based ink that
would not only meet VOM content
requirements, but customer approval, as
well. Rexam indicated that this process
was difficult because the use of water-
based inks was new to the medical
packaging industry. On March 15, 1995,
13 of the 18 presses were applying
water-based inks to medical packaging
which both complied with VOM content
requirements and met customer
specifications. The 5 presses not in
compliance included, Inline Press No.
105, Inline Press No. 107, Inline Press
No. 111, Offline 32-inch press, and
Offline 36-inch press.

Rexam contended Inline Press No.
105 and Offline 32-inch press, the
presses used to print indicator inks,
were out of compliance because no
trialed technology for water-based
indicator inks was available. Further,
the remaining presses were out of
compliance because, according to
Rexam, customer approval to convert
the presses to water-based technology
had not yet been obtained. Rexam
indicated the delay in customer
approval was due primarily to the
extensive validation and testing trial
period used by the customers to
determine the integrity of the water-
based inks and the packaging’s
sterilization capability. Because of these
compliance difficulties, Rexam
requested a compliance date extension
to install and operate a catalytic
oxidizer in accordance with subpart H,
which would control emissions from the
presses applying indicator inks. In
addition, the extended compliance
would allow the customer approval
process for the remaining presses to
reach completion. The petition also
requested that a proposed 42-inch
offline press to apply indicator inks also
be covered under the variance
Subsequent to the petition, Inline Press
No. 107 was converted to water-based
ink.

A public hearing on the variance
petition was held on August 18, 1995,
in Libertyville, lllinois, before the
Board. On October 19, 1995, the Board
granted a variance (PCB 95-99) from
subpart H to Rexam for its Inline Press
No. 105, Inline Press No. 111, Offline
32-inch Press, Offline 42-inch Press, and
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Offline 36-inch Press. The variance
extends the compliance date for the 5
presses from March 15, 1995, until June
15, 1996, or upon submittal of the
“certificate of compliance” required
under section 218.404 of subpart H,
whichever occurs first. The variance
includes a compliance plan requiring
the installation and use of a catalytic
oxidizer to control emissions from
Inline Press No. 105, Inline Press No.
111, Offline 32-inch Press, and Offline
42-inch Press. The remaining press,
Offline 36-inch Press, is required to
convert to water-based ink, or be
controlled by the oxidizer if the press is
not converted by March 1, 1996. The
variance is contingent upon certain
compliance milestone conditions
intended to assure that all the presses
are in compliance by June 15, 1996.
The variance was granted because
Rexam presented adequate proof to the
Board that immediate compliance with
subpart H would result in an arbitrary
or unreasonable hardship which
outweighs the public interest in
attaining immediate compliance with
regulations designed to protect the
public. Such a burden of proof is
required by Illinois law before a
variance can be granted. The effective
date of the variance is March 15, 1995.
The Illinois Environmental Protection
Agency formally submitted the variance
to EPA on January 10, 1996, as a
revision to the Illinois SIP for ozone.

I11. EPA Evaluation of Submittal

Section 182(b)(2) requires state rules
intended to meet RACT *“‘catch-up”
requirements be implemented by May
31, 1995. Under this variance, Rexam’s
compliance with Illinois’ rule would
extend beyond this date. However,
based on the information provided in
the SIP submittal, the EPA finds that the
variance for Rexam is justified, and the
compliance milestone provisions
required by the variance represent a
reasonable approach to bringing the
Rexam facility into compliance in a
timely manner. Therefore, the EPA finds
this SIP submittal approvable.

IV. Final Rulemaking Action.

The EPA approves, through direct
final, the Illinois SIP revision request.
With the effective date of this approval,
the October 19, 1995 variance, PCB 95—
99, for Rexam, becomes federally
enforceable.

The EPA is publishing this action
without prior proposal because EPA
views this as a noncontroversial
revision and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, the EPA is proposing to

approve the SIP revision should adverse
or critical comments be filed. This
action will be effective on February 21,
1997 unless, by January 22, 1997,
adverse or critical comments on the
approval are received.

If the EPA receives adverse comment
by the date listed above, the direct final
will be withdrawn before the effective
date by publishing a subsequent
rulemaking that will withdraw the final
action. All public comments received
will be addressed in a subsequent final
rule based on this action serving as a
proposed rule. The EPA will not
institute a second comment period on
this action. Any parties interested in
commenting on this action should do so
at this time. If no such comments are
received, the public is advised that this
action will be effective on February 21,
1997.

Nothing in this action should be
construed as permitting, allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

VII. Administrative Requirements

A. Executive Order 12866. This action
has been classified as a Table 3 action
for signature by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214-2225), as
revised by a July 10, 1995,
memorandum from Mary D. Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from Executive Order
12866 review.

B. Regulatory Flexibility

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Act do not
create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, the
Administrator certifies that it does not

have a significant impact on any small
entities affected. Moreover, due to the
nature of the Federal-State relationship
under the Act, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of the State action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. EPA., 427
U.S. 246, 256-66 (1976); 42 U.S.C.
7410(a)(2).

C. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995, signed
into law on March 22, 1995, EPA must
undertake various actions in association
with any proposed or final rule that
includes a Federal mandate that may
result in estimated costs to state, local,
or tribal governments in the aggregate;
or to the private sector, of $100 million
or more. This Federal action approves
pre-existing requirements under state or
local law, and imposes no new Federal
requirements. Accordingly, no
additional costs to state, local, or tribal
governments, or the private sector,
result from this action.

D. Petitions for Judicial Review

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by February 21, 1997. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See Section
307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Ozone, Volatile Organic
Compounds.

Dated: September 27, 1996.

David A. Ullrich,
Acting Regional Administrator.

For the reasons stated in the
preamble, part 52, chapter I, title 40 of
the Code of Federal Regulations is
amended as follows:

PART 52—[AMENDED)]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.
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Subpart O—lllinois

2. Section 52.720 is amended by
adding paragraph (c)(131) to read as
follows:

§52.720 |Identification of plan.
* * * * *

(131) On January 10, 1996, the State
of Illinois submitted a site-specific State
Implementation Plan (SIP) revision
request for ozone, which extends the
required deadline for the Rexam
Medical Packaging Inc. facility in
Mundelein, Lake County, Illinois
(Rexam), to comply with 35 Illinois
Administrative Code, part 218, subpart
H, as it applies to its Inline Press
Number No.105, Inline Press No. 111,
Offline 32-inch Press, Offline 36-inch
Press, and Offline 42-inch press. The
compliance date is extended from
March 15, 1995, until June 15, 1996, or
upon submittal of the “certificate of
compliance” required under section
218.404 of subpart H, whichever occurs
first. The variance includes a
compliance plan requiring the
installation and use of a catalytic
oxidizer to control emissions from
Inline Press No. 105, Inline Press No.
111, Offline 32-inch Press, and Offline
42-inch Press. The Offline 36-inch Press
is required to convert to water-based
ink, or be controlled by the oxidizer if
the press is not converted by March 1,
1996. The variance is contingent upon
certain compliance milestone
conditions.

(i) Incorporation by reference. (A)
Ilinois Pollution Control Board Final
Opinion and Order, PCB 95-99, adopted
on October 19, 1995, and effective
March 15, 1995. Certification of
Acceptance dated November 29, 1996,
by Rexam.

[FR Doc. 96—-32371 Filed 12—-20-96; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 180
[OPP—300440A; FRL-5572-2]
RIN 2070-AB78

Sodium Bicarbonate and Potassium
Bicarbonate; Tolerance Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final Rule.

SUMMARY: This regulation establishes
exemptions from the requirement of a
tolerance for residues of the biochemical
pesticides sodium bicarbonate and
potassium bicarbonate in or on all raw
agricultural commodities (RACs), when

applied as fungicides or post-harvest
fungicides in accordance with good
agricultural practices.

DATES: This regulation becomes
effective December 23, 1996. Objections
and requests for hearings must be
received by EPA on February 21, 1997.

ADDRESSES: Written objections and
hearing requests, identified by the
docket number, [OPP-300440A], may be
submitted to: Hearing Clerk (1900),
Environmental Protection Agency, Rm.
M3708, 401 M St., SW., Washington, DC
20460. A copy of any objections and
hearing requests filed with the Hearing
Clerk should be identified by the
document control number and
submitted to: Public Response and
Program Resources Branch, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
copy of objections and hearing requests
to: Rm. 1132, CM #2, 1921 Jefferson
Davis Hwy., Arlington, VA 22202. Fees
accompanying objections and hearing
requests shall be labeled *“Tolerance
Petition Fees’ and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov.

Copies of objections and hearing
requests must be submitted as an ASCII
file avoiding the use of special
characters and any form of encryption.
Copies of objections and hearing
requests will also be accepted on disks
in WordPerfect in 5.1 file format or
ASCII file format. All copies of
objections and hearing requests in
electronic form must be identified by
the docket number [OPP-300440A]. No
Confidential Business Information (CBI)
should be submitted through e-mail.
Electronic copies of objections and
hearing requests on this rule may be
filed online at many Federal Depository
Libraries. Additional information on
electronic submissions can be found
below in this document.

FOR FURTHER INFORMATION CONTACT: By
mail: Denise Greenway, c/o Product
Manager (PM) 90, Biopesticides and
Pollution Prevention Division (7501W),
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location and telephone number:
Rm. 5-W57, CSlI, 2800 Crystal Drive,
Arlington, VA 22202. (703) 308-8263; e-
mail:
greenway.denise@epamail.epa.gov.

SUPPLEMENTARY INFORMATION: In the
Federal Register of October 25, 1995 (60
FR 54689), EPA issued a notice (FRL—
4982-4) that the Meiji Milk Products
Co., Ltd., 2-Chome, Kyabashi Chuoku,
Tokyo, Japan 250 (represented by
Stewart Pesticide Registration
Associates, Inc. of 1901 North Moore
Street, Suite 603, Arlington, VA 22209),
had submitted pesticide petition (PP)
5F4481 to EPA proposing to amend 40
CFR part 180 by establishing a
regulation pursuant to section 408 of the
Federal Food, Drug and Cosmetic Act
(FFDCA), 21 U.S.C. 346a(d), to exempt
from the requirement of a tolerance the
residues of the biochemical pesticide
sodium bicarbonate in or on citrus when
applied as a fungicide in accordance
with good agricultural practices. There
were no comments received in response
to this notice of filing. Another
company, Church and Dwight Co., Inc.,
obtained registration of the active
ingredients sodium bicarbonate and
potassium bicarbonate on December 20,
1994 as manufacturing products for
formulating into fungicides to control
powdery mildew and other fungal
diseases of food and non-food crops.
The Agency concluded that the
historical knowledge of the effects of
sodium bicarbonate and potassium
bicarbonate on humans and the
environment was adequate to allow the
waiver of all data requirements. The
Meiji Milk Products Co., Ltd. Pesticide
Petition (PP 5F4481) was filed because
associated registration applications from
that company represent the first
fungicidal food use sodium bicarbonate
end-use products.

In the Federal Register of November
6, 1996 (61 FR 57356), the EPA issued
a proposed rule (FRL-5572-2) to
expand the tolerance exemption
originally sought by Meiji Milk Products
Co., Ltd. to (1) include the related
compound, potassium bicarbonate, and
(2) to permit pre-harvest and post-
harvest use of both active ingredients in
or on all raw agricultural commodities.
The Administrator, for good cause,
found it in the public interest to reduce
the comment period for the proposed
regulation from 60 to 30 days (FFDCA
408(e)(2)). There were no comments
received in response to the proposed
rule.

Based on the information, data, and
findings described in the preamble to
the proposed rule, EPA establishes the
exemptions from the requirement of a
tolerance as set forth below.

l. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to ““‘object” to a tolerance
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exemption regulation issued by EPA
under new section 408(e) as was
provided in the old section 408.
However, the period for filing objections
is 60 days, rather than 30 days. EPA
currently has procedural regulations
which govern the submission of
objections and hearing requests. These
regulations will require some
modification to reflect the new law.
However, until those modifications can
be made, EPA will continue to use those
procedural regulations with appropriate
adjustments to reflect the new law.

Any person may, by February 21,
1997 file written objections to any
aspect of this regulation and may also
request a hearing on those objections.
Objections and hearing requests must be
filed with the Hearing Clerk, at the
address given above (40 CFR 178.20). A
copy of the objections and/or hearing
requests filed with the Hearing Clerk
should be submitted to the OPP docket
for this rulemaking. The objections
submitted must specify the provisions
of the regulation deemed objectionable
and the grounds for the objections (40
CFR 178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issues on which
a hearing is requested, the requestor’s
contentions on such issues, and a
summary of any evidence relied upon
by the requestor (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
Confidential Business Information (CBI).
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

I1. Public Docket

A record has been established for this
rulemaking under the docket number

[OPP-300440A] (including any
comments and data submitted
electronically). A public version of this
record, including printed, paper
versions of electronic comments, which
does not include any information
claimed as CBI, is available for
inspection from 8:30 a.m. to 4:00 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Room 1132 of the Public Response and
Program Resources Branch, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, Crystal Mall #2,
1921 Jefferson Davis Highway,
Arlington, VA 22202.

Electronic comments can be sent
directly to EPA at:

opp-docket@epamail.epa.gov

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
received and will place the paper copies
in the official rule-making record which
will also include all comments
submitted directly in writing. The
official rulemaking record is the paper
record maintained at the address in
“ADDRESSES” at the beginning of this
document.

I11. Regulatory Assessment
Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘““significant regulatory action”
and, since this action does not impose
any information collection requirements
as defined by the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq., it is not
subject to review by the Office of
Management and Budget. In addition,
this action does not impose any
enforceable duty or contain any
unfunded mandate as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4), or require prior
consultation with State officials as
specified by Executive Order 12875 (58
FR 58093, October 28, 1993), or special
considerations as required by Executive
Order 12898 (59 FR 7629, February 16,
1994).

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96—
354, 94 Stat. 1164, 5 U.S.C. 601-612),
the Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or

establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement explaining the factual basis
for this determination was published in
the Federal Register of May 4, 1981 (46
FR 24950).

Under 5 U.S.C. 801(a)(1)(A) of the
Administrative Procedure Act (APA) as
amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (Title Il of Pub. L. 104-121, 110
Stat. 847), EPA submitted a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives and the
Comptroller General of the General
Accounting Office prior to publication
in today’s Federal Register. This rule is
not a ““major rule” as defined by 5
U.S.C. 804(2) of the APA as amended.

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: December 12, 1996.
Daniel M. Barolo,

Director, Office of Pesticide Programs.

Therefore, 40 CFR Chapter I, part 180
is amended as follows:

PART 180— [AMENDED]

1. The authority citation for part 180
continues to read as follows:
Authority: 21 U.S.C. 346a and 371.

2. By adding new 8§ 180.1176 and
180.1177 to subpart D to read as follows:

§180.1176 Sodium bicarbonate;
exemption from the requirement of a
tolerance.

The biochemical pesticide sodium
bicarbonate is exempted from the
requirement of a tolerance in or on all
raw agricultural commodities when
applied as a fungicide or post-harvest
fungicide in accordance with good
agricultural practices.

§180.1177 Potassium bicarbonate;
exemption from the requirement of a
tolerance.

The biochemical pesticide potassium
bicarbonate is exempted from the
requirement of a tolerance in or on all
raw agricultural commodities when
applied as a fungicide or post-harvest
fungicide in accordance with good
agricultural practices.

[FR Doc. 96-32527 Filed 12—-20-96; 8:45 am]
BILLING CODE 6560-50-F
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40 CFR PART 271
[FRL-5666-8]

New Mexico: Final Authorization of
State Hazardous Waste Management
Program Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Immediate final rule.

SUMMARY: The State of New Mexico has
applied for authorization to revise its
hazardous waste program under the
Resource Conservation and Recovery
Act (RCRA). The EPA reviewed New
Mexico’s application and determined
that its hazardous waste program
revision satisfies all of the requirements
necessary to qualify for authorization.
Unless adverse written comments are
received during the review and
comment period provided for public
participation in this process, the EPA
intends to approve the New Mexico’s
hazardous waste program revision
subject to the authority retained by the
EPA in accordance with Hazardous and
Solid Waste Amendments of 1984
(HSWA). New Mexico’s application for
the program revision is available for
public review and comment.

DATES: This authorization for New
Mexico shall be effective March 10,
1997 unless EPA publishes a prior
Federal Register (FR) action
withdrawing this Immediate Final Rule.
All comments on New Mexico’s
program revision application must be
received by the close of business
February 6, 1997.

ADDRESSES: Copies of the New Mexico
program revision application and the
materials which EPA used in evaluating
the revision are available for inspection
and copying from 8:30 a.m. to 4 p.m.
Monday through Friday at the following
addresses: New Mexico Environment
Department, 1190 St Francis Drive,
Santa Fe, New Mexico 87502, phone
(505) 827-1558 and EPA, Region 6
Library, 12th Floor, First Interstate Bank
Tower at Fountain Place, 1445 Ross
Avenue, Dallas, Texas 75202-2733,
phone (214) 665-6444. Written
comments, referring to Docket Number
NM-96-1, should be sent to Alima
Patterson, Region 6 Authorization
Coordinator, Grants and Authorization
Section (6PD-G), Multimedia Planning
and Permitting Division, EPA Region 6,
First Interstate Bank Tower at Fountain

Place, 1445 Ross Avenue, Dallas, Texas
75202-2733, Phone number: (214) 665—
8533.

FOR FURTHER INFORMATION CONTACT:
Alima Patterson, Region 6 Authorization
Coordinator, Grants and Authorization
Section (6PD-G), Multimedia Planning
and Permitting Division, EPA Region 6,
First Interstate Bank Tower at Fountain
Place, 1445 Ross Avenue, Dallas, Texas
75202-2733, Phone number: (214) 665—
8533.

SUPPLEMENTARY INFORMATION:
A. Background

States authorized under section
3006(b) of RCRA, 42 U.S.C. 6926(b),
have a continuing obligation to maintain
a hazardous waste program that is
equivalent to, consistent with, and no
less stringent than the Federal
hazardous waste program. Revisions to
State hazardous waste programs are
necessary when Federal or State
statutory or regulatory authority is
modified or when certain other changes
occur. Most commonly, State program
revisions are necessitated by changes to
the EPA’s regulations in 40 Code of
Federal Regulations (CFR) parts 124,
260-262, 263, 264, 265, 266, 268, and
270.

B. New Mexico

The State of New Mexico received
authorization January 25, 1985, (50 FR
1515) to implement its base hazardous
waste management program. New
Mexico received authorization for
revisions to its program on April 10,
1990 (55 FR 4604), July 25, 1990 (55 FR
28397), December 4, 1992 (57 FR
45717), August 23, 1994 (59 FR 29734),
December 21, 1994 (59 FR 51122), (60
FR 20238) July 10, 1995 and (61 FR
2450) January 2, 1996. The authorized
New Mexico RCRA program was
incorporated by reference to the CFR,
effective December 13, 1993 (58 FR
52677) and November 18, 1996 (61 FR
49266). On September 16, 1996, New
Mexico submitted a final complete
program revision application for
additional program approvals. Today,
New Mexico is seeking approval of its
program revision in accordance with 40
CFR 271.21(b)(3).

On September 27, 1995, New Mexico
promulgated 20 New Mexico
Administrative Code (NMAC) 4.1 which
adopts the July 1, 1994, version of 40
CFR part 261. Specifically, 20 NMAC

4.1, incorporates by reference 40 CFR
part 261 at 20 NMAC 4.1.200. This is
the version that is referred to in the
Attorney General’s Statement submitted
with this program revision. The 20
NMAC 4.1. became effective on
November 1, 1995. The 20 NMAC
4.1.200 is inclusive of the identification
and listing amendments to 40 CFR part
261 promulgated January 4, 1994 at 59
FR 458. New Mexico Statutes Annotated
(NMSA) 1978, 88 74-4—-4A(1) and 74-4—
4E (Replacement Pamphlet 1993)
provides New Mexico with authority to
adopt federal regulations by reference
including the sections on identification
and listing.

The EPA reviewed New Mexico’s
application and made an immediate
final decision that New Mexico’s
hazardous waste program revision
satisfies all of the requirements
necessary to qualify for authorization.
Consequently, the EPA intends to grant
authorization for the additional program
modifications to New Mexico. The
public may submit written comments on
EPA’s proposed final decision until
February 6, 1997. Copies of New
Mexico’s application for program
revision are available for inspection and
copying at the locations indicated in the
ADDRESSES section of this notice.

Approval of New Mexico’s program
revision shall become effective 75 days
from the date this notice is published,
unless an adverse written comment
pertaining to the State’s revision
discussed in this notice is received by
the end of the comment period. If an
adverse written comment is received,
the EPA will publish either (1) A
withdrawal of the immediate final
decision, or (2) a notice containing a
response to the comment that either
affirms that the immediate final
decision takes effect or reverses the
decision.

New Mexico’s program revision
application includes State regulatory
changes that are equivalent to the rules
promulgated in the Federal RCRA
implementing regulations in 40 CFR
parts 124, 260-263, 264, 265, 266, and
270 that were published in the FR
through June 30, 1994. This proposed
approval includes the provisions that
are listed in the chart below. This chart
also lists the State analogs that are being
recognized as equivalent to the
appropriate Federal requirements.
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Federal citation

State analog

1. Requirements for Preparation, Adoption, and Submittal of Implemen-
tation Plans, [58 FR 38816] July 20, 1993. (Checklist 125).

2. Testing and Monitoring Activities, [58 FR 46040] August 31, 1993.
(Checklist 126).

3. Hazardous Waste Management Systems; Identification and Listing of
Hazardous Waste from Wood Surface Protection, [59 FR 458] Janu-
ary 4, 1994. (Checklist 128).

4. Recording Instructions, [59 FR 13891] March 24, 1994. (Checklist
131).

5. Hazardous Waste Management System; Identification and Listing of
Hazardous Wastes; Wastes from Wood Surface Protection; Correc-
tion, [59 FR 28484] June 2, 1994. (Checklist 132).

6. Hazardous Waste Management System; Correction of Listing of
PO15-Beryllium Powder, [59 FR 31551] June 20, 1994. (Checklist

New Mexico Statutes Annotated (NMSA) 1978, 8§ 74—-4—4A and 74—4—
4E (Replacement Pamphlet 1993); Hazardous Waste Management,
New Mexico Environmental Improvement Board, 20 New Mexico Ad-
ministrative Code (NMAC) 4.1.101, Subparts |, and VII, .101, .102
and 700 as amended November 1, 1995, effective November 1,
1995.

NMSA 1978, 8§874-4-4A(1) and 74-4—-4E (Repl. Pamp. 1993); 20
NMAC 4.1.101 Subparts I, II, V, VI, VIII, and IX, .102, .200, .500,
501, .600, .601, .800, and .900, as amended November 1, 1995, ef-
fective November 1, 1995.

NMSA 1978, 8§874-4-4A(1) and 74-4—-4E (Repl. Pamp. 1993); 20
NMAC 4.1.101, .102, Subparts I, and II, .101, and .200, as amended
September 23, 1994, effective November 1, 1995.

NMSA 1978, §8 74—4—4A and 74—4—4E (Repl. Pamp. 1993); 20 NMAC
4.1.500, Subparts V, and VI, .501, .600 and .601, as amended No-
vember 1, 1995, effective November 1, 1995.

NMSA 1978, 8§8874-4-4A(1) and 74-4—-4E (Repl. Pamp. 1993); 20
NMAC 4.1.101, .102, Subpart |, as amended November 1, 1995, ef-
fective November 23, 1995.

NMSA 1978, §8 74—4—4A and 74—4—4E (Repl. Pamp. 1993); 20 NMAC
4.1.800, Subparts I, and VIII, .200, as amended November 1, 1995,

134).

effective November 1, 1995.

New Mexico is not authorized to
operate the Federal program on Indian
lands. This authority remains with EPA.

C. Decision

I conclude that New Mexico’s
application for a program revision meets
the statutory and regulatory
requirements established by RCRA.
Accordingly, New Mexico is granted
authorization to operate its hazardous
waste program as revised. New Mexico
now has responsibility for permitting
treatment, storage, and disposal
facilities within its borders and for
carrying out the aspects of the RCRA
program described in its revised
program application, subject to the
limitations of the HSWA. New Mexico
also has primary enforcement
responsibilities, although EPA retains
the right to conduct inspections under
section 3007 of RCRA, and to take
enforcement actions under sections
3008, 3013, and 7003 of RCRA.

D. Codification in Part 272

The EPA uses 40 CFR part 272 for
codification of the decision to authorize
New Mexico’s program and for
incorporation by reference of those
provisions of New Mexico’s Statutes
and regulations that the EPA will
enforce under section 3008, 3013, and
7003 of RCRA. Therefore, the EPA is
reserving amendment of 40 CFR part
272, subpart GG until a later date.

Compliance With Executive Order
12866

The Office of Management and Budget
has exempted this rule from the
requirements of Section 3 of Executive
Order 12866.

Unfunded Mandates Reform Act

Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA), P. L. 104—
4, establishes requirements for Federal
agencies to assess the effects of their
regulatory actions on State, local, and
tribal governments and the private
sector. Under section 202 of the UMRA,
the EPA generally must prepare a
written statement, including a cost-
benefit analysis, for proposed and final
rules with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year. Before
promulgating an Environmental
Protection Agency rule for which a
written statement is needed, section 205
of the UMRA generally requires the EPA
to identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective, or least burdensome
alternative that achieves the objectives
of the rule. The provisions of section
205 do not apply when they are
inconsistent with applicable law.
Moreover, section 205 allows the EPA to
adopt an alternative other than the least
costly, most cost-effective, or least
burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before the EPA
establishes any regulatory requirements
that may significantly or uniquely affect
small governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments

to have meaningful and timely input in
the development of the EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

The EPA has determined that this rule
does not contain a Federal mandate that
may result in expenditures of $100
million or more for State, local, and
tribal governments, in the aggregate, or
the private sector in any one year. The
EPA does not anticipate that the
approval of New Mexico’s hazardous
waste program referenced in today’s
notice will result in annual costs of
$100 million or more.

Today’s rule contains no Federal
mandates for State, local or tribal
governments or the private sector. The
Act excludes from the definition of a
“Federal mandate” duties that arise
from participation in a voluntary
Federal program, except in certain cases
where a ‘“federal intergovernmental
mandate” affects an annual federal
entitlement program of $500 million or
more that are not applicable here. New
Mexico’s request for approval of a
hazardous waste program is voluntary;
if a state chooses not to seek
authorization for administration of a
hazardous waste program under RCRA
Subtitle C, RCRA regulation is left to the
EPA.

The EPA has determined that this rule
does not contain a Federal mandate that
may result in expenditures $100 million
or more for state, local, and tribal
governments in the aggregate, or the
private sector in any one year. The EPA
does not anticipate that the approval of
New Mexico’s hazardous waste program



67476 Federal Register / Vol. 61,

No. 247 / Monday, December 23, 1996 / Rules and Regulations

referenced in today’s notice will result
in annual costs of $100 million or more.
The EPA’s approval of state programs
generally may reduce, not increase,
compliance costs for the private sector
since the State, by virtue of the
approval, may now administer the
program in lieu of the EPA and exercise
primary enforcement. Hence, owners
and operators of treatment, storage, or
disposal facilities (TSDFs) generally no
longer face dual federal and state
compliance requirements, thereby
reducing overall compliance costs.
Thus, today’s rule is not subject to the
requirements of sections 202 and 205 of
the UMRA.

The EPA has determined that this rule
contains no regulatory requirements that
might significantly or uniquely affect
small governments. The Agency
recognizes that small governments may
own and/or operate TSDFs that will
become subject to the requirements of
an approved state hazardous waste
program. However, such small
governments which own and/or operate
TSDFs are already subject to the
requirements in 40 CFR parts 264, 265,
and 270 and are not subject to any
additional significant or unique
requirements by virtue of this program
approval. Once EPA authorizes a State
to administer its own hazardous waste
program and any revisions to that
program, these same small governments
will be able to own and operate their
TSDFs and underground storage tanks
under the approved State program, the
in lieu of the Federal program.

Certification Under the Regulatory
Flexibility Act

The EPA has determined that this
authorization will not have a significant
economic impact on a substantial
number of small entities. The EPA
recognizes that small entities may own
and/or operate TSDFs that will become
subject to the requirements of an
approved state hazardous waste
program. However, since such small
entities which own and/or operate
TSDFs are already subject to the
requirements in 40 CFR Parts 264, 265
and 270, this authorization does not
impose any additional burdens on these
small entities. This is because EPA’s
authorization would result in an
administrative change (i.e., whether the
EPA or the state administers the RCRA
Subtitle C program in that state), rather
than result in a change in the
substantive requirements imposed on
small entities. Once EPA authorizes a
state to administer its own hazardous
waste program and any revisions to that
program, these same small entities will
be able to own and operate their TSDFs

under the approved state program, in
lieu of the federal program. Moreover,
this authorization, in approving a state
program to operate in lieu of the federal
program, eliminates duplicative
requirements for owners and operators
of TSDFs in that particular state.

Therefore, EPA provides the following
certification under the Regulatory
Flexibility Act, as amended by the
Small Business Regulatory Enforcement
Fairness Act. Pursuant to the provisions
of 5 U.S.C. 605(b), | hereby certify that
this authorization will not have a
significant economic impact on a
substantial number of small entities.
This authorization effectively suspends
the applicability of certain Federal
regulations in favor of New Mexico’s
program, thereby eliminating
duplicative requirements for handlers of
hazardous waste in the State. It does not
impose any new burdens on small
entities. This rule, therefore, does not
require a regulatory flexibility analysis.

Submission to Congress and the General
Accounting Office

Under 5 U.S.C. 801(a)(1)(A) of the
Administrative Procedures Act (APA) as
amended by the Small Business
Regulatory Enforcement Fairness Act of
1996, the EPA submitted a report
containing this rule and other required
information to the U.S. Senate, the U. S.
House of Representatives and the
Comptroller General of the General
Accounting Office prior to publication
of the rule in today’s Federal Register.
This rule is not a “major rule” as
defined by 5 U.S.C. 804(2) of the APA
as amended.

List of Subjects in 40 CFR Part 271

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous materials transportation,
Hazardous waste, Indian lands,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Water pollution control,
Water supply.

Authority

This notice is issued under the
authority of sections 2002(a), 3006, and
7004(b) of the Solid Waste Disposal Act
as amended 42 U.S.C. 6912(a), 6926,
6974(b).

Dated: December 11, 1996.

Myron O. Knudson,

Acting Regional Administrator.

[FR Doc. 96—-32090 Filed 12-20-96; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

49 CFR Part 1
[OST Docket No. 1; Amdt. 1-280]

Organization and Delegation of Powers
and Duties Delegation to the
Commandant, United States Coast
Guard

AGENCY: Office of the Secretary, DOT.
ACTION: Final rule.

SUMMARY: The Secretary of
Transportation is delegating to the
Commandant, United States Coast
Guard, the authority contained in 46
U.S.C. 14104 to prescribe, by regulation,
an alternate tonnage for vessels
whenever a statute specifies that an
alternate tonnage may be prescribed
under that section. In order that the
Code of Federal Regulations reflects this
delegation, a change is necessary.
EFFECTIVE DATE: December 23, 1996.

FOR FURTHER INFORMATION CONTACT: Mr.
Peter Eareckson, Marine Safety Center
(MSC), (202) 366-6502, U.S. Coast
Guard, 400 Seventh Street SW.,
Washington, DC 20590, or Mr. Ron
Gordon, Office of the Executive
Secretariat, S-10, (202) 366-9761,
Department of Transportation, 400
Seventh Street SW., Washington, DC
20590.

SUPPLEMENTARY INFORMATION: Section
702 of the Coast Guard Authorization
Act of 1996 (the Act) (Public Law 104—
324; October 19, 1996) amends 46
U.S.C. 14104 to authorize the Secretary
of Transportation, as the head of the
Department in which the Coast Guard is
operating, to prescribe by regulation an
alternate tonnage for a vessel, if a statute
allows for an alternate tonnage to be
prescribed under 46 U.S.C. 14104.
Sections 703 through 744 of the Act
amend various statutes that specify
vessel tonnage parameters based on
regulatory measurement under 46 U.S.C.
14502. Each statute is amended to
authorize an alternate tonnage to be
prescribed based on convention
measurement under 46 U.S.C. 14302,
rather than regulatory measurement.
The use of convention measurement
may result in the building of safer, more
efficient vessels and may enable vessel
builders and operators to be competitive
in the international market.

This rule amends 49 CFR 1.46 by
adding a new paragraph to reflect the
delegation of the Secretary’s authority
under 46 U.S.C. 14104 to the
Commandant of the Coast Guard.

This rule is being published as a final
rule and is being made effective on the
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date of publication. It relates to
departmental management,
organization, procedure, and practice.
For this reason, the Secretary for good
cause finds, under 5 U.S.C. 553(b)(B)
and (d)(3), that notice, and public
procedure on the notice, before the
effective date of this rule are
unnecessary and that this rule should be
made effective in less than 30 days after
publication.

List of Subjects in 49 CFR Part 1

Authority delegations (Government
agencies), Organization and functions
(Government agencies).

In consideration of the foregoing, part
1 of title 49, Code of Federal
Regulations, is amended to read as
follows:

PART 1—[AMENDED]

1. The authority citation for part 1
continues to read as follows:

Authority: 49 U.S.C. 322; Pub. L. 101-552,
28 U.S.C. 2672, 31 U.S.C. 3711(a)(2).

§1.46 [Amended]

2.In §1.46, paragraph (eee) is added
to read as follows:

§1.46 Delegations to Commandant of the
Coast Guard.
* * * * *

(eee) Carry out the functions vested in
the Secretary by 46 U.S.C. 14104 to
prescribe alternate tonnages for vessels.

Issued in Washington, DC this 12th day of
December, 1996.

Federico Pefa,

Secretary of Transportation.

[FR Doc. 9632542 Filed 12—20-96; 8:45 am]
BILLING CODE 4910-62-P

Federal Railroad Administration

49 CFR Parts 219 and 225
[FRA Docket No. RAR—4, Notice No. 16]
RIN 2130-AB13

Railroad Accident Reporting

AGENCY: Federal Railroad
Administration (FRA), Department of
Transportation (DOT).

ACTION: Final rule; response to
remaining issues in petitions for
reconsideration; and miscellaneous
amendments.

SUMMARY: On June 18, November 22,
and November 29, 1996, FRA published
final rules amending the railroad
accident reporting regulations at 49 CFR
Part 225. 61 FR 30940, 61 FR 59368, 61
FR 60632, respectively. These final rules
aim to minimize underreporting and

inaccurate reporting of those railroad
injuries, illnesses, and accidents
meeting FRA reportability requirements;
respond to some of the issues raised in
petitions for reconsideration of the final
rule published June 18; and also
increase from $6,300 to $6,500 the
monetary threshold for reporting rail
equipment accidents/incidents
involving property damage that occur
on or after January 1, 1997.

FRA now responds to the remaining
issues raised in the petitions for
reconsideration, issues amendments
addressing some of those concerns, and
makes minor technical amendments.
The primary changes involve the
granting of partial relief to small
railroads. In particular, railroads that
operate or own track on the general
railroad system of transportation but
that have 15 or fewer employees
covered by the hours of service law and
tourist railroads that operate or own
track only off the general system are
excepted from the requirements to
record ““accountable” injuries, illnesses,
and rail equipment accident/incidents
and to adopt and comply with a
complete Internal Control Plan. (The
excepted railroads must, however, have
a harassment and intimidation policy.)
In addition, tourist railroads that
operate or own track only off the general
system are excepted from part 225
requirements regarding most ““‘non-train
incidents.”

EFFECTIVE DATE: January 1, 1997.

FOR FURTHER INFORMATION CONTACT:
Robert L. Finkelstein, Staff Director,
Office of Safety Analysis, Office of
Safety, FRA, 400 Seventh Street, SW.,
Washington, DC 20590 (telephone 202—
632-3386); or Nancy L. Goldman, Trial
Attorney, Office of Chief Counsel, FRA,
400 Seventh Street, SW., Washington,
DC 20590 (telephone 202-632-3167).
SUPPLEMENTARY INFORMATION: On June
18, November 22, and November 29,
1996, FRA published final rules
amending the railroad accident
reporting regulations at 49 CFR Part 225.
61 FR 30940, 61 FR 59368, 61 FR 60632,
respectively. In response to the final
rule published June 18, 1996, several
railroads and railroad associations filed
petitions for reconsideration raising
various concerns with its contents and
its implementation date of January 1,
1997.

The final rule published on November
22,1996, 61 FR 59368, responded to
certain issues raised in the petitions for
reconsideration and amended the
requirements in §8 225.25(c) and 225.35
regarding access by railroad employees
and FRA representatives, respectively,
to certain railroad accident records and

reports. This document responds to the
remaining issues and concerns stated in
the petitions for reconsideration.

A. Summary of Remaining Concerns
Raised in the Petitions for
Reconsideration and FRA’s Responses
to those Concerns

FRA received petitions for
reconsideration and requests to change
the effective date of the final rule from
the Association of American Railroads
(AAR), The American Short Line
Railroad Association (ASLRA), Union
Pacific Railroad Company (UP), CSX
Transportation, Inc., Canadian Pacific
Railway, Burlington Northern Santa Fe
Corporation (BNSF), Norfolk Southern
Corporation, Consolidated Rail
Corporation, Southern Pacific Lines, the
Association of Railway Museums, Inc.
(ARM), the Tourist Railroad Association
(TRAIN), Maryland Midway Railway,
Inc., Delaware Otsego Corporation, The
Everett Railroad Company, Crab
Orchard and Egyptian Railroad,
Minnesota Commercial Railway
Company, Angelina & Neches River
Railroad Company, and the City of
Prineville Railway.

Section 211.31 of FRA's rules of
practice states that FRA must decide to
grant or deny, in whole or in part, each
petition for reconsideration not later
than four months after receipt by FRA’s
Docket Clerk. 49 CFR 211.31. In this
case, FRA’s decision on the petitions for
reconsideration is due no later than
December 19, 1996. If FRA grants a
petition for reconsideration, a notice of
this decision must appear in the Federal
Register. Id. To provide a fuller
explanation of the issues, this document
addresses both grants and denials of the
petitions for reconsideration.
Accordingly, a copy of this document is
being mailed to all petitioners.

1. Section 225.33—Internal Control
Plans

a. Section 225.33—Implementation of
an Internal Control Plan

Section 225.33 mandates that each
railroad ““adopt and comply with a
written Internal Control Plan (ICP) [to
be] maintained at the office where the
railroad’s reporting officer conducts his
or her official business.” The ICP is to
include, at a minimum, ten identified
components as outlined in §225.33
(a)(1) through (a)(10). Further, the ICP
must be amended, ‘‘as necessary, to
reflect any significant changes to the
railroad’s internal reporting
procedures.” 49 CFR 225.33(a).

ASLRA and most of its members, as
well as ARM and TRAIN, request relief
from implementing an ICP. These
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petitioners mainly assert that the final
rule, as written, lacks flexibility as to
what must be contained in the railroad’s
ICP and how the ICP must be structured.
They also state that the rule fails to take
into account the vast differences
between the requirements of large and
small railroads and thus request that
they be allowed to develop their own
ICP appropriate to their specific
reporting and recordkeeping needs.

Final Rule

FRA has concluded that an ICP, while
helpful to ensure that the lines of
communication between the various
railroad departments are maintained, is
not essential in the case of extremely
small railroads. These railroads have
very few personnel, and the recording
and reporting of accidents/incidents is
usually done by one or two individuals.

Therefore, the applicability section of
the final rule, § 225.3, is amended by
adding § 225.3(b) to except from the ICP
requirements outlined in § 225.33(a)
(3)—(10) the following: (i) railroads that
operate or own track on the general
railroad system of transportation that
have 15 or fewer employees covered by
the hours of service laws (49 U.S.C.
21101-21107) and (ii) railroads that
operate or own track exclusively off the
general railroad system of
transportation. See 49 CFR Part 228,
App. A for a discussion of covered
employees. In addition, since the
introductory text of § 225.33(a) states
that each ICP must contain “‘each of the
following ten components” (referring to
paragraphs (a) (1) through (10)), the
quoted text is amended by removing the
word ‘“‘ten,” to avoid a contradiction
between 8§ 225.3(b) and 225.33(a).

The excepted railroads must,
however, adopt and comply with the
intimidation and harassment policies
outlined in §225.33(a) (1) and (2).

FRA encourages these excepted
railroads to review their current
accident reporting process to ensure that
they are obtaining complete and
accurate data.

b. Appendix A to Part 225—Civil
Penalties Associated with the ICP

The final rule published June 18,
1996, specifies three separate civil
penalties for violation of §225.33. 61 FR
30973; 49 CFR Part 225, Appendix A. If
a railroad fails to adopt an ICP, then the
railroad is subject to the assessment of
a civil monetary penalty in the amount
of $2,500 or, if the failure is willful,
$5,000. (Appendix A to Part 225,
applicable computer code: 225.33(1)).
Also each railroad’s reporting error or
omission arising from noncompliance
with the ICP subjects that railroad to the

assessment of a civil monetary penalty
in the amount of $2,500 or, if willful,
$5,000. (Appendix A to Part 225,
applicable computer code: 225.33(2)).
Consequently, if a reporting violation is
found, then the railroad may be fined
for both the reporting violation and any
departure from the ICP which resulted
in the reporting violation. However, if
there is a reporting violation, but FRA
determines that the ICP was in fact
followed by the railroad, then just one
violation may be written. Additionally,
FRA may assess a civil monetary
penalty against any railroad employee,
manager, or supervisor who willfully
causes a violation of any requirement of
Part 225, including §225.33(a) (1) and
(2), requiring adherence to the railroad’s
intimidation and harassment policy and
noninterference with that policy.
(Appendix A to Part 225, applicable
computer code: 225.33(3)).

ASLRA and its members oppose the
multiple penalties associated with the
ICP and ask that FRA reconsider
imposing these fines on small railroads.
The rationale for this objection
seemingly stems from the fact that FRA
already may impose a civil penalty on
the railroad for inaccurate reporting.
ASLRA states that a separate cumulative
civil penalty for failure to adopt the ICP
and failure to comply with the
intimidation and harassment policy in
the ICP is not necessary should FRA
grant its request to allow small railroads
flexibility in writing their ICPs.

Final Rule

The penalty provisions contained in
49 CFR 225.33, as specified in
Appendix A to Part 225, are not
withdrawn. FRA believes that the
multiple penalties are important and
necessary so that railroads take the ICP
seriously and follow the ICP to ensure
accurate reporting. FRA also believes
that the availability of a monetary civil
penalty is necessary in order to compel
the railroads to correct procedural
deficiencies and weaknesses in their
ICPs. FRA may issue these civil
penalties pursuant to 49 U.S.C. 21301,
21302, and 21304.

The General Accounting Office (GAO)
studied FRA'’s railroad injury and
accident reporting data and issued a
report in April 1989 (GAO/RCED-89—-
109) (hereinafter, “GAO Audit”) that
raised important questions about the
quality of railroad compliance with
FRA'’s accident reporting regulations.
GAO found underreporting and
inaccurate reporting of injury and
accident data for 1987 by the railroads
it audited. GAO recommended that
railroads develop and comply with an
ICP and that FRA use its authority to

cite those railroads for inaccurate
reporting arising from noncompliance
with an ICP. GAO Audit at 29. Civil
monetary penalties will ensure that
railroads are extremely careful in
drafting the ICP and in complying with
the ICP. It is also unlikely that all
railroads, given the various pressures
and structural changes in the industry,
would adhere to their ICPs consistently
and over an extended period of time
without steady pressure from FRA.

c. Section 225.33(a) (1) and (2)—
Intimidation and Harassment Policy in
the ICP

Section 225.33(a)(1) of the ICP
requires that each railroad adopt a
policy statement which affirms that
intimidation or harassment by any
officer, manager, supervisor, or
employee of the railroad that aims to
undermine or negatively influence the
treatment of persons with an injury or
illness or that adversely affects the
reporting of such injuries and illnesses
will not be tolerated nor permitted and
that appropriate prescribed disciplinary
action may be taken by the railroad
against such person committing the
harassment or intimidation.

Section 225.33(a)(2) requires each
railroad to disseminate the policy
statement addressing intimidation and
harassment to all employees and
supervisors and to all levels of railroad
management. Further, the railroad must
have procedures in place to process
complaints that the railroad’s
intimidation and harassment policy has
been violated, and such procedures also
be disseminated to all employees and
management or supervisory personnel.
The railroad also must provide “whistle
blower” protection to any person
subject to this policy, and such policy
must be disclosed to all railroad
employees, supervisors, and
management.

AAR asserts that intimidation and
harassment policies outlined in the ICP
are invalid and unlawful because FRA
did not give public notice of such
policies and provide the public the
opportunity to comment. AAR states
that FRA should provide information
supporting its belief that intimidation
and harassment are widespread and
further request that FRA use its civil
penalty and disqualification powers to
punish the bad actors and not condemn
the entire industry under general
rulemaking.

Final Rule

AAR’s argument that FRA failed to
give notice is without merit. The
Administrative Procedure Act (APA) (5
U.S.C. 551 et seq.) sets out three
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procedural requirements: the notice of
the proposed rulemaking; the
opportunity for all interested persons to
comment on the proposed rule; and a
concise general statement of the basis
and purpose of the rule ultimately
adopted. 5 U.S.C. 553 (b),(c).

Those requirements were served
adequately here. The Notice of Proposed
Rulemaking made clear that the
principal purpose of the rulemaking was
to enhance the accuracy of accident/
incident reporting. 59 FR 42880 (Aug.
19, 1994). While the NPRM did not
expressly discuss intimidation and
harassment, the NPRM did include a
provision, § 225.33(a)(6), requiring:

A description of the method by which all
pertinent officers and workers * * * are
apprised of their responsibilities, including
any training necessary to make such officers
and workers aware of the duty of the railroad
to report the information in question.

59 FR 42897 (Aug. 19, 1994).

Witnesses testifying in the proceeding
addressed intimidation and harassment
because, to the degree such tactics
succeed, they have an obvious effect on
the accuracy of reported data. That
testimony clearly relates to the purposes
of proposed § 225.33(a)(6) because it
may be fruitless for a worker to be aware
of his or her responsibilities if he or she
is afraid to carry them out. FRA
responded in the final rule by acting to
protect the accuracy and completeness
of the data reported to it and said so
clearly in the final rule.

Both intimidation and harassment
were discussed at the rulemaking
hearings and at the public regulatory
conference. Labor representatives stated
that intimidation and harassment of
railroad employees exist and that they
manifest themselves in many different
ways. First, due to the railroads’ desire
to reduce the number of reportable
injuries and illnesses, many railroad
employees are reluctant to seek needed
medical attention for fear of possible
discipline or retaliation by their
employer. Second, many employees
who are injured on the job fail to report
their injury to the railroad within the
prescribed time period because, at the
time the injury was incurred, they
believed it was minor or insignificant. If
and when the injury worsens, the
employee is reluctant to report the
injury because he or she may be subject
to investigation or discipline, or both,
for reporting late. Third, other
employees request medical treatment
that would render the injury or illness
nonreportable to FRA, such as
requesting that they be given
nonprescription medication, because of
intimidation or harassment by the

employer. (Transcript (Tr.) November 2,
1994 at 154-156; Tr. January 30, 1995 at
159, 161, 164, and 171. All accident
reporting hearing transcripts are
referenced as “Tr.”” with the date of the
hearing.)

As is plainly evident, these comments
expressly raise the employee
intimidation and harassment issue.
Petitioners were represented at the
hearings in which testimony on these
subjects was offered and had ample
opportunity to present evidence and
reasoning of their own on these subjects.
Given the record in this proceeding, the
logic was compelling for FRA to act to
prevent the frustration of the
educational and training purposes of
§225.33(a)(6) and of the overall purpose
of obtaining complete and accurate data.
The final rule’s requirement for an
intimidation and harassment policy in
the ICP is a “logical outgrowth’ of
discussions and oral and written
comments presented to FRA. See AFL-
CIO v. Donovan, 244 U.S. App. D.C.
255, 757 F.2d 330, 338 (D.C. Cir. 1985)
(quoting United Steelworkers v.
Marshall, 208 U.S. App. D.C. 60, 647
F.2d 1189, 1221 (D.C. Cir. 1980). That
FRA enunciated the intimidation and
harassment policy in the final rule is
consistent with the tenor of these
discussions and comments at the
proposal stage and further indicates that
FRA treated the notice and comment
process seriously.

d. Request To Adopt AAR’s Proposed
Performance Standard in Lieu of the ICP
Requirement in § 225.33

Throughout the rulemaking process,
AAR and its member railroads suggested
that FRA adopt a performance standard
for determining and measuring a
railroad’s compliance with reporting
requirements instead of the ICP
mandated by FRA. The performance
standard proposed by AAR was based
on methods selected from a set of
statistical procedures developed for use
by the U.S. Military (MIL-STD-105E,
1989) as means of statistically
controlling process quality in a stable
environment.

AAR and its members repeatedly
claim that the 1989 GAO audit report on
accident/incident reporting is outdated
and that, therefore, the GAO findings
should not have been considered for
this rulemaking. AAR also asserts that
FRA failed to give a reasoned
explanation for its rejection of AAR’s
proposed performance standard, and
that the APA requires FRA to do more
than unquestioningly accept FRA’s
consultant’s conclusions criticizing
AAR’s proposal. AAR thus requests

elimination of the ICP and adoption of
AAR’s proposed performance standard.

Final Rule

FRA rejects use of AAR’s proposed
performance standard and retains the
mandatory requirement that railroads
adopt and comply with an ICP as
delineated in § 225.33. At base, AAR’s
complaint is that FRA did not adopt the
standard AAR prefers. The record,
however, demonstrates the superiority
of the standard adopted for the purposes
of this rule. For a performance standard
to be meaningful, it must be specific
about outcomes to be produced. FRA’s
ICP does this without imposing a
detailed standard plan on everyone.
Moreover, the requirements related to
the ICP are performance standards,
simply meaningful ones that the
railroads dislike.

In FRA’s initial review of the AAR’s
performance standard, FRA had general
doubts about the standard. In addition,
FRA had already noticed the problem of
the dilution of the denominator and
guestioned whether the standard would,
in fact, achieve a 99-percent compliance
rate. Concerned about these problems,
FRA hired an independent statistical
firm to review AAR’s proposed
performance standard. See firm’s report,
appended to final rule published June
18, 1996, 61 FR 30973-30976. FRA’s
independent evaluation of this firm’s
analysis and of AAR’s proposal shows
that AAR’s performance standard will
not improve the accuracy of the safety
data.

Among other things, AAR’s proposed
standard would draw no distinction
between a failure to report a minor
accident and a failure to report a major
one or to report it accurately. Under that
proposal, so long as a railroad met the
standard of accuracy in reporting the
number of accidents and incidents it
had, the railroad could inaccurately
report the seriousness of its accidents
and incidents with impunity. That
could introduce very serious distortions
into FRA’s safety data, potentially
making them far less accurate than they
now are. FRA concluded that AAR’s
proposed performance standard would
erode the integrity of FRA'’s safety data.

Mr. Thomas Guins, Senior Program
Manager, Engineering Economics, in the
Research & Test Department of AAR,
provided a statement attached to the
AAR'’s petition for reconsideration
which, among other things, evaluates
FRA's rejection of AAR’s proposed
performance standard. Mr. Guins notes
that FRA’s consultant’s objection to the
sample-inclusion process is justified.
Mr. Guins offers a remedy where he
suggests use of a denominator that
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would change from year to year based
upon the previous year’s nonreportable
cases. Guins at 3—4. The failure to
include a denominator is a serious
omission. Furthermore, the base year
Mr. Guins uses in his example, 1995,
could never be tested for the
development of a denominator the
following year. The more that Mr. Guins
tries to fix the performance standard as
proposed, the more complex it gets.
This is directly contrary to Mr. Guins’
characterization of AAR’s performance
standard as ‘““uncomplicated.” Guins at
7.

AAR also states that FRA’s consultant
raised an invalid objection in that the
sampling plan achieves only a 97-
percent compliance rate. AAR’s
proposed performance standard was
based on a 99-percent compliance rate.
However, AAR admits that its plan
would not provide the 99-percent
compliance level. AAR Petition at 20.
The important consideration is that a
random sample of a large population
has a statistical error in predicting the
actual number of defects in the group
from which the sample is taken; the
answer could be plus or minus two
percent. When the desired outcome is
99 percent, by definition the actual
outcome could be below 99 percent. Mr.
Guins’ “‘uncomplicated performance
standard” gets more complex as he
changes the sampling plan to alter the
shape of the Operating Characteristic
Curve.

In the preamble to the June 18 final
rule, FRA stated that even if AAR’s
proposed performance standard were to
deal with some of FRA’s criticisms of it,
the performance standard would still
fail to meet the main objective of the
ICP—to improve the accuracy of the
submitted accident and injury reports.
AAR’s response to this is its admission
that the accuracy of the reports would
still be in question. But, for the sake of
simplicity and to prove that its
proposed performance standard would
work, AAR is willing to forgo the
accuracy of the submitted reports. AAR
Petition at 21-22. AAR’s approach does
not resolve the problem identified in the
initial GAO report, i.e., how to improve
the accuracy of submitted reports.
Throughout the rulemaking hearings,
public regulatory conference, and in
written testimony, there was no
statement by AAR and member railroads
that an independent audit was
conducted by any railroad to determine
that proper and accurate accident and
incident reporting was being performed,
nor did any railroad state that even an
internal audit was performed to
determine whether or not the GAO audit
was in fact outdated. Based on

subsequent instances of inaccurate
reporting identified during FRA
inspection activity, the GAO audit, and
the absence of compelling evidence that
GAO erred, FRA concludes that the
GAO audit is not outdated as claimed by
AAR and that it truly reflects that
inaccurate reporting remains a problem
in the industry or could easily recur in
the future.

AAR also claimed that most of its
members already had some sort of ICP
in place (Tr. January 30, 1995 at 100—
101, 104-105). Yet, when FRA asked
these members to produce these plans,
not a single railroad could produce an
ICP. Some railroads stated that they had
memoranda or loose instructions, or
both, that were similar to an ICP, but
these also were not available for FRA
review. Consequently, in order to assist
the industry, FRA developed criteria for
a model ICP which ultimately
incorporated many of AAR’s
recommendations.

FRA does agree with the statements of
AAR and its member railroads, that
these railroads have ICPs in the form of
memoranda and directives which would
satisfy most of the mandated ICP
requirements in §225.33. That is one
more reason why AAR’s insistence on
the use of a different performance
standard, which would also require
development of an ICP, is unpersuasive,
since the AAR performance standard
audit would consume considerable FRA
inspector resources and would most
likely use additional railroad resources
without improving the accuracy of
FRA'’s accident/incident data.

e. Section 225.33(a)(9)—Annual
Railroad Audit

Section 225.33(a)(9) requires each
railroad to provide a statement that
specifies the name and title of the
railroad officer responsible for auditing
the performance of the reporting
function; a statement of the frequency
(not less than once per calendar year)
with which audits are conducted; and
identification of the site where the most
recent audit report may be found for
inspection.

AAR claims this provision has not
been justified and that FRA never
responded to the railroads’ concerns
about this provision’s rejection of the
self-critical analysis privilege. AAR cites
a law review article (96 Harv. L. Rev.
1083)(1983)), which notes that railroads
regularly investigate accidents involving
their employees. After these internal
investigations are completed, outsiders
may seek discovery of the resulting
analyses and, as a result, a privilege of
self-critical analysis has developed to
shield certain self-analyses from

discovery. AAR analogizes this privilege
to the self-audit requirement of the ICP,
i.e., that since each railroad must
conduct at a minimum, one yearly
audit, the results of this audit should be
privileged and not subject to FRA
review.

Final Rule

AAR’s argument is without merit. The
self-critical analysis privilege is not
recognized by many courts and, if
recognized, it is in the context of tort
litigation, not administrative law. FRA
believes that it is necessary that
railroads perform the required audit as
a means to ensure that the ICP delivers
the desired outcome, i.e., accurate
reporting through effective
communication amongst the various
railroad departments, and no public
purpose would be served by affording
railroads a ““self-critical analysis”
privilege. The audit allows railroads to
identify problem areas and make the
appropriate changes or corrections to
their internal control procedures.

2. Definition of “Establishment” in
§225.5 and Scope of the Posting
Requirement in § 225.25(h)

Section 225.5 defines an
“establishment’ as ‘‘a single physical
location where workers report to work,
where business is conducted or where
services or operations are performed, for
example, an operating division, general
office, and major installation, such as a
locomotive or car repair or construction
facility.”

AAR and individual railroads state
the importance of limiting the definition
of an “establishment” to the examples
FRA used above and to omit from the
definition the terminology ‘“‘where
workers report to work.” They state that
the current definition is unlawful
because railroads will be vulnerable to
“*second guessing’ by FRA inspectors as
to its meaning.

Large railroads also criticized the
description in § 225.25(h) of the
requirement to post injury and illness
lists at and for each *‘establishment.”
Here, the “‘establishment” where
posting is required is one that has been
in continual operation for a minimum of
90 calendar days. Since large railroads
could have numerous locations where
employees report to work or where
business is conducted, these railroads
believe that the burden associated with
posting injury and illness data monthly
at numerous small establishments
would be great and not justified by any
safety benefit.
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Final Rule

Clarification of Definition of
“Establishment”

Requests to limit the definition of an
“establishment” to only those examples
in the definition are denied. However,
the definition of “establishment” in
§225.5 is amended for clarification
purposes. As amended,

Establishment means a single physical
location where workers report to work, where
railroad business is conducted, or where
services or operations are performed.
Examples are: a division office, general
office, repair or maintenance facility, major
switching yard or terminal. For employees
who are engaged in dispersed operations,
such as signal or track maintenance workers,
an “establishment” is typically a location
where work assignments are initially made
and oversight responsibility exists, e.g., the
establishment where the signal supervisor or
roadmaster is located.

Clarification of “Establishment’ for
Purposes of Posting the List of
Reportable Injuries and Ilinesses

FRA is also amending § 225.25(h) in
order to clarify its scope and assist the
industry in comprehending the scope of
what types of facilities qualify as an
“establishment’ for purposes of posting
the list of reportable injuries and
illnesses.

FRA realizes that it is not practical for
railroads to physically post the list of
injuries and illnesses at and for all of
the diverse locations and centers where
employees may report for assignments
on a monthly basis. Many of these
facilities are only utilized for limited
periods of time, do not have a
permanent staff assigned to them, or are
simply locations where workers go to
pick up, or meet, an assignment. At a
minimum, listings must be posted at
locations where railroad employees who
suffered reportable injures or illnesses
could reasonably expect to report
sometime during a 12-month period and
have the opportunity to observe the
posted list containing their reportable
injuries or illnesses. FRA does expect to
find the required posting of the
reportable injuries and illnesses at and
for each establishment on bulletin
boards or bulletin book locations where
the railroad posts company policies,
e.g., the policy statement concerning
harassment and intimidation as required
by the ICP; notices of changes to its
operating, general, or safety rules; and
where informational notices, such as job
advertisements or local special
instructions, are posted; near or adjacent
to postings required by other
government agencies, such as the
federal minimum wage notice; or where

the time-clock for the establishment is
located.

The establishment at which the list of
reportable injuries and illnesses is
posted may be a higher organizational
facility, such as an operating division
headquarters; a major classification yard
or terminal headquarters; a major
equipment maintenance or repair
installation, e.g., a locomotive or rail car
repair or construction facility; a railroad
signal and maintenance-of-way division
headquarters; or a central location
where track or signal maintenance
employees are assigned as a
headquarters or where they receive
work assignments. These examples
include facilities that are generally
major facilities of a permanent nature.

There are endless examples of the
types of locations that may qualify as an
establishment for purposes of
§225.25(h). Some illustrations: for a
railroad without divisions or diverse
departmental headquarters, an
“establishment’” may be the system
headquarters or general office which is
accessible to all employees; for train
service employees and crews, an
“establishment” is a home terminal (as
commonly defined in collective
bargaining agreements), but is not a
layover terminal, outlying support yard,
or their away-from-home terminal; for
employees who are engaged in
dispersed operations, such as signal or
track maintenance workers, the
“establishment” is the location where
these employees regularly report for
work assignments; for railroad system
track or signal maintenance or
construction work groups, who perform
duties at various locations throughout a
railroad system, the “establishment”
may be at the transient group’s mobile
headquarters or it may be the location
where job assignments and postings are
made (if the location is reasonably
accessible to employees).

An “‘establishment,” for purposes of
§225.25(h), would not include remote
locations where temporary construction
or maintenance work is in progress;
outlying support or switching yards; or
tie-up points for road switch trains or
work trains away from a home terminal.

3. Section 225.25(h)—Monthly Posting
of Reportable Injuries and IlInesses

As previously discussed under the
definition of “‘establishment,”
§225.25(h) requires that each railroad
post at each railroad establishment a list
of all injuries and illnesses reported for
that establishment in a conspicuous
location, within 30 days after expiration
of the month during which the injuries/
illnesses occurred, if the establishment
has been in continual operation for a

minimum of 90 calendar days. If the
establishment has not been in continual
operation for a minimum of 90 calendar
days, the listing of all injuries and
occupational illnesses reported to FRA
as having occurred at the establishment
shall be posted, within 30 days after the
expiration of the month during which
the injuries and illnesses occurred, at
the next higher organizational level
establishment.

Most railroads assert that there is no
safety justification for this provision and
that this requirement is therefore not
necessary. Many state that posting the
list will reveal the identity of the
individuals involved, thereby invading
their privacy rights. Some railroads
request that they should be allowed to
“electronically” post this information.
ASLRA states that the monthly posting
requirement is superfluous and that the
added paperwork burden is significant.

Final Rule

The requirement to post the monthly
list of reportable injuries and illnesses at
and for each defined establishment
poses a minimal burden, even for small
railroads, which have few incidents
which will fall into this category.
Although some railroads requested that
they be allowed to post this list
“electronically,” many more railroads
claimed that they did not have the
means or capability to post this
information electronically at and for
each establishment.

Since the monthly list of reportable
injuries and illnesses does not include
the name of the injured or ill employee
and since the list will improve the
accuracy of FRA'’s injury and illness
data base, thereby improving FRA’s
ability to shape the federal railroad
safety program so as to prevent and
mitigate future injuries and illnesses,
the argument that privacy rights of the
employee are invaded is without merit.
However, FRA is revising § 225.25(h),
by adding § 225.25(h)(15), to address
any possible concerns with privacy
rights of the employee. Paragraph (15)
provides that the railroad is permitted to
not post information on a reported
injury or illness, if the employee who
incurred the injury or illness makes a
request in writing to the railroad’s
reporting officer that his or her
particular injury or illness not be
posted.

Some railroads reported to FRA that
they have multiple locations qualifying
as an establishment that are in continual
operation for a minimum of 90 calendar
days. These railroads requested some
sort of relief in §225.25(h)(12), which
requires the signature of the preparer on
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the monthly list of reportable injuries
and illnesses.

In order to minimize the burden of
requiring the preparer’s signature on
each and every list for the railroad, FRA
amends §225.25(h)(12) so as to provide
railroads with an alternative to signing
each establishment’s monthly list. A
railroad is provided the option of not
having the preparer’s signature on the
posted list of reportable injuries and
illnesses at any location away from the
reporting office. However, if the railroad
chooses this option, then a complete
duplicate copy of the list of reportable
injuries and illnesses, by establishment,
must be available for review at the
preparer’s office. This duplicate copy
must have a cover letter or
memorandum indicating the month to
which the reportable injuries and
illnesses apply, and must have the
name, title, and signature of the
preparing official. The preparer must
mail or send by facsimile each
establishment’s list of reportable
injuries and illnesses in the time frame
prescribed in § 225.25(h). This option
will help alleviate the time burden
associated with signing each
establishment’s list while ensuring that
the preparer of all the lists accounts for
the information contained in the lists by
providing his or her signature on the
cover memorandum. This list must
contain all the information required
under §225.25(h) (1) through (14).

4., Miscellaneous Other Concerns of
Tourist and Museum Railroads

Section 225.3 describes those
railroads that must conform to and
comply with Part 225. Specifically,
§ 225.3 states that Part 225

applies to all railroads except—

(a) A railroad that operates freight trains
only on track inside an installation which is
not part of the general railroad system of
transportation or that owns no track except
for track that is inside an installation that is
not part of the general railroad system of
transportation and used for freight
operations.

(b) Rail mass transit operations in an urban
area that are not connected with the general
railroad system of transportation.

(c) A railroad that exclusively hauls
passengers inside an installation that is
insular or that owns no track except for track
used exclusively for the hauling of
passengers inside an installation that is
insular. An operation is not considered
insular if one or more of the following exists
on its line:

(1) A public highway-rail grade crossing
that is in use;

(2) An at-grade rail crossing that is in use;

(3) A bridge over a public road or waters
used for commercial navigation; or

(4) A common corridor with a railroad, i.e.,
its operations are within 30 feet of those of
any railroad.

In general, ARM and TRAIN request
that the accident reporting regulations
should apply only to those railroads that
are part of the general railroad system of
transportation. Further, they request a
separate rulemaking to define the limits
of FRA authority over non-insular
operations and within that limit,
establish regulations that are directed at
substantive safety concerns, not
paperwork requirements like those
found in Part 225.

TRAIN questions, in general, FRA’s
legal authority to regulate non-general
system railroads. TRAIN cites to case
law and concludes that *‘before there
can be any regulation of any private
entity there must be, at a minimum,
some impact that entity has or is having
on interstate commerce. For the most
part, that is not the case here,” “here”
implying the tourist railroad industry.
TRAIN Petition at 7.

Further, TRAIN states that the safety
record of its operations does not justify
increased FRA regulations and that FRA
did not comply with the provisions of
the Regulatory Flexibility Act (RFA)
because the costs of implementing the
regulations far outweigh any safety
benefits. TRAIN also disputes the
estimated time burden and claims that
the regulatory impact analysis reflects
an unclear understanding of the
requirements of the RFA.

ARM alleges that FRA has excepted
amusement park railroads per se from
Part 225 and that this exception is
without merit because there is no
rational basis for differing treatment
between museum or tourist railroads, on
the one hand, and amusement park
railroads, on the other. ARM claims that
amusement park railroads actually pose
a greater safety risk and that FRA does
not even know whether amusement
park railroads are dangerous.

In general, TRAIN, ARM, and various
small railroad petitioners request
elimination of all ““nonreporting”
requirements. For example, in addition
to ICP requirement discussed earlier in
Section 1.a. of this summary and the
requirements to record ‘‘accountables,”
to be discussed in Section 5 of this
summary, these petitioners seek to be
excepted from the following
requirements for the following stated
reasons: (i) the requirement in
§225.25(h) to post monthly a list of all
reportable injuries and illnesses at and
for each establishment since such
reportable injuries and illnesses and
accidents/incidents are extremely rare
for this industry; and (ii) the
requirement to report the number of

miles operated (Item #7 on Form FRA F
6180.99—the “Batch Control Form for
Magnetic Media”) since the apparent
purpose of this information is to allow
comparisons to be made with numbers
of accidents and, since there are so few
accidents amongst the historic and
tourist railroads, the information would
be meaningless.

Final Rule

Initially, FRA wants to make it clear
that the accident reporting regulations
set forth in Part 225 have always
applied to non-general system, non-
insular railroad operations, e.g., a tourist
railroad that has a public highway-rail
grade crossing and that confines its
operations to an installation that is not
part of the general system. Further, FRA
has legal authority to issue rules, as
necessary, under its general rulemaking
authority at 49 U.S.C. 20103. FRA'’s
conclusion that the accident reporting
rules are “‘necessary” for railroad safety
is based upon a careful analysis of
applicable law and policy
considerations, and fully complies with
the requirements of 49 U.S.C. 20103(a)
and the APA.

Partial Relief From Part 225 Reporting
and Recordkeeping Requirements

FRA recognizes that small tourist
operations are concerned with the
burdens, both in terms of time and
expense, that are associated with full
implementation of the final rule. Based
on additional analysis, FRA concludes
that it can grant some relief to certain
small operations without compromising
the accuracy of its accident reporting
data base. Consequently, FRA amends
§225.3, by adding §225.3(d), to except
all railroads that operate exclusively off
the general system (including off-the-
general-system museum and tourist
railroads) from all Part 225 requirements
to report or record injuries and illnesses
incurred by any classification of person,
as defined on the “Railroad Injury and
IlIness (Continuation Sheet)” (Form
FRA F 6180.55a), that result from a
“non-train incident,” unless the non-
train incident involves in-service on-
track railroad equipment. See definition
of ““non-train incident” in § 225.5.

Railroads that are subject to Part 225
in the first place and that operate
exclusively off the general system must,
however, continue to comply with Part
225 requirements regarding reporting
and recording injuries and illnesses
incurred by all classifications of persons
that are incurred as a result of a “train
accident,” “train incident,” or a small
subset of ‘““non-train incidents’ that
involve railroad equipment in operation
but not moving.
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Example 1: a visitor or an employee
of a non-insular, off-the-general-system
museum railroad falls off a railroad car
that is on fixed display in the museum
building and breaks his or her ankle.
This injury is classified as an injury
from a “‘non-train incident”” with
equipment not in railroad service and
would, therefore, not be reported to
FRA.

Example 2: a volunteer, while
collecting tickets on a railroad car for an
excursion ride on a non-insular, off-the-
general-system tourist railroad, cuts his
or her leg. This injury requires stitches
even though the car is not moving. This
injury is classified as an injury from a
“non-train incident” with equipment
that is in railroad service and would,
therefore, be reported to FRA.

Tourist Railroads Required To Post
Monthly List of Reportable Injuries and
IlInesses for Each Establishment

Apart from railroads already excepted
from Part 225 as a whole by §225.3 (e.g.,
(i) plant railroads whose operations are
confined to their industrial installation
and (ii) insular, off-the-general-system
tourist railroads), FRA does not believe
that any railroad should be excepted
from the requirement to post the
monthly list of reportable injuries and
illnesses at and for each establishment
(8 225.25(h)). The requirements of
§225.25(h) are discussed previously in
great detail in this preamble under the
definition of “establishment.”

As explained in the preamble to the
June 18 final rule, FRA wanted railroad
employees to have some opportunity to
be involved in the reporting process and
to provide employees the chance to get
a one-year picture of reportable injuries
and illnesses for the establishment
where they report to work. FRA is
convinced that posting of this monthly
list of injuries and illnesses will
improve the overall quality of illness
and injury data. Further, since small
railroads and the historic and museum
rail industry stated they had few
reportable injuries and illnesses to
report anyway, the burden to list such
reportable injuries and illnesses for each
establishment will be negligible.

“Batch Control Form for Magnetic
Media” (Form FRA F 6180.99)

As to the tourist and museum
railroads’ concern with reporting the
“number of miles operated” on the
“Batch Control Form for Magnetic
Media” (Form FRA F 6180.99), FRA
reiterates that the Batch Control Form is
used only for those railroads who opt to
report using magnetic media or
electronic submission. The information
contained on the Batch Control Form

verifies the completeness and accuracy
of the submittals. Moreover, the data on
the Batch Control Form is not used in
any of FRA’s analyses or statistics.

TRAIN'’s Constitutional Argument

Turning to TRAIN’s argument that
FRA lacks the legal authority to regulate
non-general system, non-insular
railroads, TRAIN alleges that FRA'’s
regulation of such railroads is in excess
of its delegated statutory authority
under the Constitution. For the reasons
briefly stated in this preamble, FRA
believes that non-general system, non-
insular railroads are “‘railroad carriers”
covered by the federal railroad safety
statutes under which the accident
reporting rules were promulgated and
that to regulate non-general system,
non-insular railroads is permissible
under the United States Constitution.
FRA will not address the relevant
statutory language, legislative history, or
delegations since they are never raised
by TRAIN, but will focus solely on the
TRAIN’s Constitutional argument, that
because of Constitutional limits on the
commerce powers of the Congress, FRA
lacks the authority under the
Constitution to regulate non-general
system, non-insular railroads. TRAIN
Petition at 3.

The Commerce Clause of the United
States Constitution provides: “The
Congress shall have Power * * * To
regulate Commerce with foreign
Nations, and among the several States,
and with the Indian Tribes. * * *” U.S.
Const. Art. I, §8, cl. 3. Supreme Court
decisions have broadened the notion of
interstate commerce to include those
actions, however local, which merely
affect interstate commerce. The Court
has interpreted the Commerce Clause to
include those entities whose activities
are strictly local but who are members
of a class that affect interstate commerce
(Katzenbach v. McClung, 379 U.S. 294
(1964)) or who are members of a class
Congress seeks to regulate (Perez v.
United States, 402 U.S. 146 (1970)).
Moreover, in Wickard v. Filburn, 317
U.S. 110 (1942), and in United States v.
Darby, 312 U.S. 100 (1940), the Court
said that Congress could reach those
entities who are representative of many
others similarly situated even if their
individual activities do not particularly
affect interstate commerce.

Recent estimates show that American
tourist railroads transport some five
million passengers each year. Some
such railroads are interstate lines; many
are not. Some tourist railroads share
trackage rights with other passenger or
freight railroads, while others are stand-
alone railroads with their own track.
Some of them provide excursions over

scores, if not hundreds, of miles; others
operate only a few miles. Some travel at
relatively high speeds, while others
lumber along at very leisurely rates. All
comprise that class of railroad, the
tourist railroad, whose purpose is to
provide recreational train trips and
whose very name (‘“‘tourist’’) indicates
that railroads in this class hope to
attract passengers from far and near,
including those from other states.
Accordingly, FRA is authorized to
regulate non-general system, non-
insular railroads, including those that
do not particularly affect interstate
commerce, because they are members of
a class of railroads that affect interstate
commerce or are representative of other
similarly situated railroads.

To support the position that FRA is
empowered to regulate non-general
system, non-insular railroads, FRA cites
a case on point, Historic Reader
Foundation, Inc., Reader Industries,
Inc., and Reader Railroad v. Skinner,
Civ. No. 91-1109 (W.D. Ark. Jan. 16,
1992) (Reader). In that case, the
plaintiffs asserted that Congress did not
intend to empower the FRA with the
authority to regulate an intrastate tourist
railroad. Like many tourist railroads
generally, the Reader Railroad was a
standard gage railroad line that
provided excursion service for
passengers. The railroad consisted of the
track right-of-way, concession pavilion
and building, maintenance terminal,
and railroad machinery and equipment.
Equipment included two steam
locomotives, three antiquated passenger
cars, and one caboose. The Reader
offered round-trip excursions over 3.2
miles of track, and had about one mile
of side tracks. The route crossed one
public highway. A switch that allowed
interchange with the Missouri Pacific
Railroad and provided a connection
with the national railroad system was
dismantled, i.e., the Reader was a non-
general system, non-insular railroad.
Some of the Reader’s passengers came
from outside of Arkansas, and Reader
published an advertisement brochure
which was distributed both locally as
well as outside of Arkansas. Reader
purchased supplies from outside of the
State in order to operate the railroad,
including lubricating oil, nuts, bolts,
and paint.

The District Court held that FRA was
empowered to monitor such operations
to ensure the safety of the public and
that Reader was subject to regulation by
FRA. In support of this holding the
Court noted,

[i]t has long been settled that Congress’
authority under the Commerce Clause
extends to intrastate economic activities that
affect interstate commerce. Garcia v. San
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Antonio Metro. Transit Auth., 469 U.S. 528,
537 (1984); Hodel v. Virginia Surface Mining
& Recl. Assn, 452 U.S. 264, 276-277 (1981);
Heart of Atlanta Motel, Inc. v. United States,
370 U.S. 241, 258 (1964) * * *.

Reader, p. 3. In sum, the Court found
that the Reader Railroad affected
interstate commerce. Similarly, FRA is
still empowered to regulate non-general-
system, non-insular railroads as a class,
since like the Reader, they affect
interstate commerce.

To rebut this position, TRAIN relies
primarily on the holding in United
States v. Lopez, _ U.S. _ (1995), 115
S.Ct. 1624 (1995), 131 L.Ed 2d 626
(1995) to support the proposition that
FRA lacks Constitutional authority to
regulate non-general system railroad
operations. TRAIN Petition at 4. In
Lopez, a local student, from a local high
school, carried a concealed handgun
into his high school and was
subsequently charged with violating the
Gun-Free School Zones Act of 1990 (the
Act), which forbade “any individual
knowingly to possess a firearm at a
place that [he] knows * * * is a school
zone.” 18 U.S.C. 922(q)(1)(A). TRAIN
argues that the Court used a stricter
standard in its reasoning to determine
whether the Act exceeded Congress’
commerce authority, that Congress may
regulate under its commerce power
“those activities having a substantial
relation [emphasis added] to interstate
commerce, NLRB v. Jones & Laughlin
Steel Corp, 301 U.S. 1 at 37 (1937).”
TRAIN Petition at 6. Based upon this
stricter standard of the enterprise having
to have a substantial effect, rather than
just an effect, on interstate commerce,
TRAIN argues, the Supreme Court
concluded in Lopez that the Act
exceeded Congress’ Commerce Clause
authority. The Court reasoned that
Section 922(qg) was “‘a criminal statute
that by its terms had nothing to do with
‘‘commerce” or any sort of any
economic enterprise * * *. 115 S.Ct.
1630-1631.

Even if “‘substantial effect’ rather
than “effect” is the appropriate
standard, the facts in Lopez are easily
distinguished from the facts whereby
FRA regulates, as authorized by the
federal railroad safety statutes, non-
general system, non-insular railroads.
First, non-general system, non-insular
railroads are generally commercial
enterprises, unlike a school playground,
which is not an economic enterprise.
Second, the statute in question in Lopez
was a criminal law, an area traditionally
left to the province of local and State
governments. Here, the relevant statutes
are civil and deal with a subject,
railroad safety, that has traditionally
been covered by federal law. Third and

most importantly, non-general system,
non-insular railroads can, if not
regulated, substantially affect interstate
commerce. FRA’s criteria for insularity
indicate the ways in which non-insular
railroads substantially affect interstate
commerce. See 49 CFR 225.3. For
example, if the tracks of the non-general
system railroad cross a public road that
is in use, the operation of the railroad
substantially affects interstate commerce
in that a commercial truck using the
road could collide with one of the trains
that operate over the grade crossing. To
give another illustration, if the tracks of
the non-general system railroad cross a
river used for commercial navigation, a
derailment of one of the railroad’s trains
while it was traversing the river could
easily interfere with the free flow of
barge or other commercial traffic on the
river. Accordingly, FRA believes that
TRAIN’s Constitutional challenge to the
validity of FRA’s authority to regulate
non-general system, non-insular
railroads is without merit.

ARM’s Concerns About Amusement
Park Railroads Excepted From Part 225

ARM, an association of railroad
museums, complains that FRA has
excluded amusement park railroads
from Part 225 requirements without
sufficient reason. FRA addressed this
issue at some length in the preamble to
the June 18 final rule. See 61 FR 30959—
30960. Of course, FRA’s exclusion is not
of amusement park railroads as such,
but of railroads with less than 24-inch
track gage, which FRA considers
miniature or imitation railroads, and of
insular tourist and museum railroads
that operate (or own track) exclusively
off the general system, regardless
whether they operate in an amusement
park. See 61 FR 30960 (June 18, 1996)
and §225.3. Again, the excluded
railroads are excepted on the basis of
their track gage or their insularity. “[A]
tourist operation is insular if its
operations were limited to a separate
enclave in such a way that there is no
reasonable expectation that the safety of
any member of the public (except a
business guest, a licensee of the tourist
operation or an affiliated entity, or a
trespasser) would be affected by the
operation.” 61 FR 30960 (June 18, 1996).
FRA recognizes, however, that in
practice, when the insularity test is
applied, many amusement park
railroads are excluded. As indicated in
the preamble, insular amusement park
railroads are excepted on the additional
basis of State and local regulation of
these entities as amusements. Id.

5. Section 225.25 (a) Through (g)—
Recording of ““Accountables”

Section 225.25(f) requires each
railroad to log each reportable and each
accountable rail equipment accident/
incident as well as each reportable and
each accountable injury or illness not
later than seven working days after
receiving information or acquiring
knowledge that such an injury or illness
or rail equipment accident/incident has
occurred.

Section 225.5 defines an *“‘accountable
injury or illness”” as encompassing ‘‘any
condition, not otherwise reportable, of a
railroad worker that is associated with
an event, exposure, or activity in the
work environment that causes or
requires the worker to be examined or
treated by a qualified health care
professional. Such treatment would
usually occur at a location other than
the work environment; however, it may
be provided at any location, including
the work site.”

Likewise, an ‘“‘accountable rail
equipment accident/ incident” is
defined in §225.5 as “‘any event, not
otherwise reportable, involving the
operation of on-track equipment that
causes physical damage to either the on-
track equipment or the track upon
which such equipment was operated
and that requires the removal or repair
of rail equipment from the track before
any rail operations over the track can
continue. * * *”

ASLRA and its members and the
tourist and museum railroads request
that the requirements to record
accountable injuries, illnesses, and rail
equipment accidents/incidents be
eliminated because the information to
be gained concerning these
nonreportable events is not sufficient to
outweigh the greatly increased
recordkeeping and administrative
burden. They also claim that the injuries
or illnesses and rail equipment
accidents/incidents that are not
reportable to FRA are relatively minor
and insignificant and are simply not the
kind of data that can be expected to
contribute in any meaningful way to
improve rail safety. TRAIN, ARM, and
various small railroad petitioners
opposed the requirement in § 225.25(d)
to maintain the “Initial Rail Equipment
Accident/Incident Record,” indicating
that too few such accountable incidents
occurred to warrant completion of this
record by this segment of the industry.

Final Rule

FRA amends the final rule by granting
an exception to the “‘accountable”
recordkeeping requirements in
§225.25(a) through (g) for (i) railroads
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that operate or own track on the general
railroad system of transportation that
have 15 or fewer employees covered by
49 U.S.C. 21101-21107 (hours of
service) and (ii) railroads that operate or
own track exclusively off the general
system. (These railroads are referred to
as “‘excepted railroads.”) This exception
appears in the “Applicability” section
of the rule, § 225.3(c). Railroads
operating or owning track exclusively
off the general system maintain routine
records of casualties under the State
workers compensation system, and such
records may be obtained by FRA
pursuant to statutory authority.
Railroads operating or owning track on
the general system (both tourist or
historical and shortline freight railroads)
that have 15 or fewer employees
covered by 49 U.S.C. 21101-21107
currently have to make some type of
record of injuries and illnesses in order
to determine whether or not the injury
or illness is reportable to FRA. Thus,
these records should be adequate in lieu
of a formal log pursuant to § 225.25(a)
through(g).

Note, however, that the excepted
railroads must continue to comply with
the requirements in § 225.25(a) through
(9) regarding reportable events. These
railroads must complete and maintain
the Railroad Employee Injury or Iliness
Record (Form FRA F 6180.98) as
required under § 225.25(a), or the
alternative railroad-designed record as
described in § 225.25(b), of all
reportable injuries and illnesses of its
employees that arise from the operation
of the railroad for each railroad
establishment where such employees
report to work.

Likewise, the excepted railroads must
continue to comply with the
requirement in 8 225.25(d) to complete
and maintain the Initial Rail Equipment
Accident/Incident Record (Form FRA F
6180.97) or an alternative railroad-
designed record, as described in
§225.25(e), of all reportable collisions,
derailments, fires, explosions, acts of
God, or other events involving the
operation of railroad on-track
equipment, signals, track, or track
equipment (standing or moving) that
result in damages to railroad on-track
equipment, signals, tracks, track
structures, or roadbed for each railroad
establishment where workers report to
work.

Consequently, the excepted railroads
shall enter each reportable injury and
illness and each reportable rail
equipment accident/incident on the
appropriate record, as required by
§225.25(a) through (e), as early as
practicable but no later than seven
working days after receiving

information or acquiring knowledge that
an injury or illness or rail equipment
accident/incident has occurred. See
§225.25(f).

6. Requested Delay in Effective Date Due
to Extensive Reprogramming of
Computer Systems

AAR and most individual railroads
request that the effective date of the
rule, which is January 1, 1997, be
delayed or changed to January 1, 1998.
These petitioners claim that the data
processing changes due to new
circumstance codes and the addition of
new blocks for information on the
various forms will require at least six
months to complete. FRA understands
the six months to run approximately
from the date that AAR’s petition for
reconsideration was received by FRA,
i.e., August 19, 1996. ASLRA requested
that, due to the extensive amendments
to the accident reporting regulations,
FRA push the effective date back a year
to January 1, 1998, and to phase or
stagger implementation of the rule, with
an implementation date of January 1,
1998 for Class | railroads; an
implementation date of April 1, 1998 for
Class Il railroads; and an
implementation date of July 1, 1998 for
Class Il railroads.

Some railroads state that the new
circumstance codes and special study
blocks will not improve safety data and
that the new codes will make it
impossible to make historical
comparisons with the old occurrence
codes.

Final Decision

FRA believes that reprogramming
efforts can be accomplished in time to
meet the January 1, 1997
implementation date. Therefore, the
industry should plan to comply with the
final rule on the original effective date
of January 1, 1997. Railroads were also
encouraged to comply by the original
effective date in FRA’s October 10,
1996, letter to AAR and in FRA’s
November 22, 1996, Federal Register
document (61 FR 59368). In that
document, FRA denied requests to stay
the effective date of the final rule.

Railroads should have begun software
reprogramming efforts shortly after
publication of the final rule on June 18,
1996, in order to meet the original
effective date. However, in order to
assist the industry, FRA published a
notice in the Federal Register on
November 22, 1996 (61 FR 59485)
which notified all concerned parties
that FRA is in the process of preparing
custom software for reporting railroad
accidents and incidents. This software
will be available to all reporting

railroads at no cost on January 1, 1997,
and will facilitate production of all the
monthly reports and records required
under the accident reporting
regulations, as amended in 61 FR 30940
(June 18, 1996), 61 FR 59368 (November
22,1996), 61 FR 60632 (November 29,
1996), and the present document. FRA
will also have an electronic bulletin
board for submission of reports.

In the NPRM, FRA expressed its
concern to get more information about
the circumstances of the injury which
could not be described adequately by
the data field “‘occurrence code.” The
current FRA form (Form FRA F
6180.55(a)—Railroad Injury and IlIness
Summary (Continuation Sheet)), valid
from 1975 to 1996) used the occurrence
code to describe what the injured
person was doing at the time of the
injury. Instead of using the detailed
occurrence codes, FRA found that a
large portion of the injury records used
the various “miscellaneous” occurrence
codes to describe what the employee
was doing at the time the injury was
incurred. This made injury analysis and
cost-benefit analysis very difficult
because of incomplete information. In
the NPRM, FRA proposed revisions to
Form FRA F 6180.55(a) that contained
both the old occurrence codes and the
new ‘‘circumstance codes.” Initially
FRA decided to keep both sets of codes
to allow historical comparisons.
However, throughout the rulemaking,
AAR members objected to having both
sets of codes as being redundant and an
additional burden. Now AAR members
complain that use of only the new
circumstance codes is unacceptable
because historical comparisons will be
lost.

FRA made a conscious decision to
retain the circumstance codes and to
delete the occurrence codes, because of
the burden claimed by AAR members.
FRA is equally concerned that its
decision to use only the new
circumstance codes may cause some
loss of historical information, but the
occurrence codes were not providing
the necessary information. Thus, FRA
will develop a “*bridging system’’ to
convert the new circumstance codes to
the old occurrence codes. FRA sought
and will continue to seek the advice and
assistance of labor and the industry in
this effort. The new data base structure
that FRA developed will still have a
data field to store the “bridged”
occurrence code in the same physical
location as the old data base structure.
This will allow analysis of the changes
and provide historical comparisons.

Although railroads have had since
June 18, 1996 to make changes to their
computer software to accommodate the
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changes in the forms required by FRA,
some railroads have requested
additional time for computer
programming. For many of the reasons
suggested already, FRA believes that if
railroads had begun their programming
efforts shortly after the rule was
published, then there would have been
sufficient time to accommodate the
programming.

FRA is willing to make some
accommodation for railroads that
generate their own monthly reports
using their own custom computer
software. Railroads may continue to
report using the “‘old forms”’ for the first
three months of 1997. However, the new
forms must be used for the April 1997
submissions. Railroads must refile the
first three months (January through
March 1997) of reports using the new
forms by July 31, 1997. Failure to refile
the forms would be treated as if no
reports were filed at all with FRA and
that may be subject to enforcement
actions.

7. Definition of ““Qualified Health Care
Professional”

Section 225.5 defines a **qualified
health care professional’” (QHCP) as “‘a
health care professional operating
within the scope of his or her license,
registration, or certification. For
example, an otolaryngologist is qualified
to diagnose a case of noise-induced
hearing loss and identify potential
causal factors, but may not be qualified
to diagnose a case of repetitive motion
injuries.”

AAR and individual railroads state
that FRA has failed to give an
explanation for maintaining its
definition of a “‘qualified health care
professional.”” These railroads were
troubled by the proposed definition,
believing that railroad employees
should be diagnosed and treated only by
licensed physicians or by personnel
under a licensed physician’s direction.

Final Rule

Requests to limit the definition of a
*‘qualified health care professional” to
licensed physicians are denied. As
stated in the preamble to the final rule,
many reportable injuries and illnesses
can be treated by a QHCP who is not a
physician (one who holds an M.D.).
Likewise, a physician (M.D.) may
perform first aid treatment. Given the
possibilities, FRA believed that limiting
the definition of QHCP to encompass
only physicians would result in
underreporting of injuries and illnesses
that require more than first aid
treatment. Thus, the definition of a
QHCP is retained; however, additional
examples of a QHCP are added to the

definition to assist the industry in
comprehending the scope of what types
of individuals qualify as QHCPs. In
particular, the definition of a QHCP is
amended to state that “‘[i]n addition to
physicians, the term ‘qualified health
care professional’ includes members of
other occupations associated with
patient care and treatment * * *.”
Examples include chiropractors,
podiatrists, physician’s assistants,
psychologists, and dentists.

8. Executive Order 12866

AAR asserts that FRA has not based
the final rule on Executive Order (EO)
12866 in that FRA ignored its own
analysis of the GAO audit; that FRA
stated during the rulemaking process
that the accident/incident data base is
already accurate; that the E.O. directs
agencies to use performance standards;
that the benefits of the final rule do not
justify the costs and burdens associated
with its implementation; and finally,
that FRA failed to restrict promulgation
of rules to those ‘““made necessary by
compelling public need, such as,
material failures of private markets to
protect or improve the health and safety
of the public.”

FRA Response

FRA complied with E.O. 12866. The
final rule was considered
“nonsignificant” under the E.O. FRA
stated in the preamble to the final rule
published in June 18, 1996, that the
qualitative benefits as a result of the
final rule, i.e., the collection of
consistent and uniform data and the
value of well focused regulatory
decisions and properly targeted
compliance activities, far exceed the
costs associated with the rule. 61 FR
30965-30966.

The Federal Government, private
organizations, and individuals make
decisions on the basis of the “perceived
risks.” The statistics produced by the
requirements of this rule are used to
communicate the risks involved (i) in
transporting goods and services, and
passengers on rail, (ii) with working on
arailroad, and (iii) with living or
commuting near rail lines or crossings.
Thus, these statistics are used to form
“perceptions” of related risks. With
increased accuracy of accident and
injury data, effective risk-based
decisions can be made by FRA. FRA
intends to increase the accuracy of these
statistics and to provide the public the
most accurate information through
issuance of the final rules on railroad
accident reporting. Hence, FRA has
found promulgation of this rule to be
necessary in order to continue

protecting the public’s health and
safety.

As discussed in the preamble to the
final rule published on June 18, 1996,
and in this preamble, FRA noted that
the industry conducted no independent
audits to determine the accuracy of
railroad reporting. 61 FR 30965. Nor did
any railroad do an independent internal
audit to determine whether or not the
GAO audit was in fact outdated. 1d.
FRA'’s reasoning for rejection of AAR’s
proposed performance standard has
been previously discussed in this
preamble.

Below is a discussion of AAR’s
economics-related criticisms.

9. Regulatory Impact Analysis

AAR provided numerous criticisms
concerning FRA'’s regulatory impact
analysis (RIA) for the railroad accident
reporting final rule. Initially, FRA
wishes to emphasize that Executive
Order 12866 does not create any rights
and that FRA'’s RIA and its response to
AAR’s criticisms of the RIA do not
constitute a final agency action subject
to review. Nevertheless, FRA chooses to
expound on many of AAR’s invalid
criticisms.

AAR states that FRA’s RIA *‘does not
even attempt to assess the serious
damage to a railroad’s treasury resulting
from the rule’s attempt to favor railroad
adversaries in litigation.” AAR Petition
at 28. There was no attempt to favor any
private litigants, and the portion of the
rule on which AAR based its concern
has already been addressed. 61 FR
59368 (Nov. 22, 1996).

AAR also noted that ‘“‘the Analysis
fails to account for the significant costs
that arise from FRA’s new definition of
‘accountable’ equipment accidents
(section 225.5).” AAR Petition at 28,
footnote 22.

FRA'’s definition of ““accountable” in
§225.5 clearly notes that although these
rail equipment accidents/incidents are
not reportable to FRA, there should be
physical damage such that the
equipment requires removal from the
track or repair before any railroad
operation over the track can continue.
Thus, an “accountable” rail equipment
accident/incident, if not tended to,
would disrupt railroad service. 61 FR
30968. FRA's RIA for the final rule
noted that railroads claimed that they
currently collect this information in
order to determine whether a rail
equipment accident/incident is
reportable to FRA. Therefore, this is, or
should be, a practice of the industry
prior to this rulemaking. If railroads do
not collect such information, then it
would be very difficult to determine
whether an accident/incident is
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reportable. FRA needs such records to
ensure that all of the rail equipment
accidents/incidents that meet
reportability requirements are in fact
reported to FRA. Further, FRA granted
the railroads’ request that they be
allowed the option to design their own
“Initial Rail Equipment Accident/
Incident Record” (Form FRA F 6180.97)
and “‘Railroad Employee Injury and/or
Iliness Record” (Form FRA F 6180.98).
See §225.25 (b) and (e).

Mr. Guins notes that “‘[b]ecause of the
additional, extensive detail FRA adds to
its ICP mandate over and above
railroads’ existing plans, one Class 1
road has estimated the one-time cost to
comply with the ICP section of this rule
will require a minimum of 217 hours to
write the plan. (Tr. October 5, 1994, at
99).” Guins at 9. When this comment
was made at the October 5th public
hearing, FRA also requested details on
how these estimates were developed.
FRA again requested further details on
such estimates at the Portland, Oregon
hearing held on November 2, 1994 (Tr.
November 2, 1994, at 98). However, the
railroad providing these comments
never submitted any details on this
calculation. If the railroad industry and
its representative organizations are
going to provide such criticisms of FRA
analyses, then they should respond to
such requests for details on how such
industry estimates are calculated. FRA’s
RIA provides sufficient detail in its
estimates and calculations so that
readers can recreate the final numbers.
The industry should extend the same
courtesy to FRA.

Mr. Guins also notes that AAR
estimates the cost to create an ICP
meeting FRA requirements for the Class
| railroads at $54,684, compared to
FRA'’s figured cost of $14,500. Guins at
9. This is not correct. FRA'’s estimate for
the Class | railroads is actually $21,940.
FRA estimated $14,850 for the ICP, and
$7,440 for the “Procedure to Process
Complaints’ which is part of the ICP.
RIA at 13 and Exhibit 4. Thus, the
estimates provided by Mr. Guins for the
development of an ICP are severely
inflated.

AAR and its member railroads
claimed that they already had an ICP for
accident/incident reporting. Some
claimed that it was not formal, but
instead consisted of a series of
memoranda and directives held by the
railroad’s reporting officer. Mr. Guins’
response begs the question: what is the
quality of the railroad’s ICP? Beyond the
requirements to develop the
intimidation and harassment policy, the
ICP requires the railroads to have an
effective communication system
between the various offices and the

reporting officer; a system to audit the
process annually; and an organization
chart. Mr. Guins notes that one railroad
would require a minimum of 217 hours
to write an ICP. Guins at 9. That is
almost 5%2 weeks of effort for that which
the railroads said they already had or
would have to do in order to be in
compliance with the AAR’s proposed
performance standard. If the member
railroads already have a system in place
to accomplish this, why would it take
more than a week to consolidate the
information into one document?

Mr. Guins also addresses software
programming costs associated with the
special study blocks (SSB). Guins at 9—
10. Nearly all the reporting forms were
modified, and any railroad that uses a
computer to store accident/incident
data, will have to modify its data bases,
even without the SSBs. FRA estimates
that railroads need to add only two
additional fields for storing the SSBs in
the rail equipment and highway-rail
accident/incident data bases. The
annual storage costs for these data
elements are less than ten cents. To
illustrate this cost, FRA provides the
following: BNSF had 1478 rail
equipment and highway-rail accident/
incident reports in 1995. This equates to
59,120 characters of storage for the
SSBs. Current costs for a two-gigabyte
(2,000,000,000) disk drive is
approximately $300. The cost of storing
the additional information for BNSF for
calendar year 1995 would have been
$0.09.

With any change in a computer data
base there must be a corresponding
change in computer software. If the only
change was the addition of the SSBs,
then some of the estimates for
reprogramming the system would be
accurate. However, reprogramming the
computer systems would still be
required because of various changes to
other required forms. Adding two fixed-
length character fields that have no
editing requirements for the SSBs will
barely affect the cost of the
reprogramming effort.

Mr. Guins also finds fault with FRA’s
estimate of $15,000 per Class I railroad
for modifications to railroad software
programming related to the changes in
the various FRA forms. Guins at 11.
AAR’s estimates vary between $80,000
and $125,000. FRA believes that these
estimates for reprogramming are
unfounded. For three of the four
monthly forms, the changes are minor.
FRA acknowledges that one form, the
“Railroad Injury and Illness Summary
(Continuation Sheet)” (Form FRA F
6180.55a), will require a major change.
However, this is not a complex form. As
discussed earlier, FRA has developed a

complete software system for railroads
to use at no charge to the railroad. This
software is far more extensive in
features than the software railroads were
going to develop. Given current software
technology, it is difficult to imagine the
estimated expense and time that large
railroads are alleging it would take to
accomplish these changes. FRA’s
software will include “‘lookup” tables
(with “wildcard” searches); edits and
cross-field edits; multiform cross-
references; “help’” screens; a built-in
facsimile (FAX) transfer; a bulletin
board for electronic transfer; backup and
recovery utilities; and a report
generator. It even includes the FRA
Guide for Preparing Accidents/Incidents
Reports, by section, when the help key
is activated.

In general, AAR criticizes FRA cost-
burden estimates associated with the
amendments to the final rule. In
response, FRA points out that it only
estimates the costs for the amendments
to the rule and not the total burden for
performing a function. This is noted in
the RIA’s “Assumptions’ section. RIA at
5. Thus, when the industry is already
performing a function, whether it is
customary practice or an FRA
requirement, and there is a regulatory
change that causes this impact to go up
or down, then FRA credits or debits
only the change in the burden.

Mr. Guins further finds fault with
FRA's data-entry costs savings
associated with electronic submission of
reports where he states that “this rule is
not needed to permit electronic
reporting, at least not to the extent
proposed. It is my understanding that at
least one railroad is currently reporting
accident data electronically to the
FRA.” Guins at 12. The final rule, for
the first time, permits the option of
submitting the reports and updates and
amendments to the reports by way of
magnetic media, or by means of
electronic submission over telephone
lines or other means, in lieu of
submitting the required information on
paper. FRA’s benefits for this option are
based on cost estimates for data entry
that will be electronically submitted by
those railroads opting to submit data
electronically for other reasons. In other
words, the benefit, i.e., the reduction in
data entry costs, assumes that any
railroad that chooses to submit data
electronically will do so for its own
reasons, and thus will make the
decision on its own without a
government mandate. If FRA were to
mandate that railroads submit data via
magnetic media, then almost all of the
costs would be added to the total costs,
and all of the estimated benefits would
be added to the total benefits.
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In addition, when FRA first estimated
this savings, it did not even take into
account its own efforts to create and
provide software for the industry. As
stated previously in this preamble, FRA
has contracted to develop a personal
computer (PC) based software program
for smaller railroads to use for collecting
and reporting accident and injury
statistics to FRA. This software,
Accident/Incident Report Generator
(AIRG), will produce all the monthly
reports and records required by the final
rule and will be ready for general use as
of January 1, 1997. FRA will provide
this software free of charge to any
railroad choosing the magnetic media/
electronic transfer option. Therefore, the
savings from reduced data entry for FRA
will probably be larger and realized
sooner than estimated in the final rule’s
RIA. This cost is also FRA’s and not the
Class | railroads’.

Mr. Guins also criticizes FRA'’s
estimated savings from the reduction in
FRA Operating Practices Inspector’s
time where he states ““[t]he Analysis
provides no insight as how this savings
was calculated nor what activities
currently performed by the inspectors
will no longer be required.” Guins at 13.
The final rule requires ICPs, and FRA
inspectors have access to review the
railroad’s ICP. 49 CFR 225.35. FRA’s
RIA notes that the savings associated
with development of an ICP are based
on an estimated savings of about five
percent of the time inspectors now
spend on Part 225 audits. RIA at 27 and
Exhibit 11. Access to a written ICP will
provide FRA inspectors with a road map
of where to look for information and
will save these inspectors considerable
time in deciphering the unwritten ways
of how each railroad functions in the
accident reporting arena. FRA
additionally provided a detailed exhibit
in the RIA detailing the calculation of
this benefit. RIA at Exhibit 11.

FRA'’s experience with Part 225 audits
and assessments more than confirms the
need for ICPs. It also confirms that FRA
inspectors will save time conducting
future audits because of better and
quicker access to needed information.

10. Necessity of the Rule; Other
Miscellaneous Criticisms

AAR asserts that the final rule is
“unlawful because there has been no
threshold finding—and none can be
made—that a significant risk justifies
the rule.” AAR Petition at 29. Further,
AAR contends that FRA has authority to
issue only those rules that are
“necessary” to railroad safety, i.e.,
necessary to require a finding that a
significant risk to safe operations exists.
Id. AAR claims that FRA has not made

any threshold finding that a significant
risk exists. AAR Petition at 30-31. AAR
specifically cites the following FRA
findings and statements to support this
conclusion:

(1) The industry is already ‘““performing at
high safety levels’ (60 Fed. Reg. 59637) and
the rule has “minimal safety implications”
(61 Fed. Reg. 23441).

(2) The last four years (1992-95) have been
the safest in railroad history. [No citation is
offered by AAR].

(3) The 1989 GAO report to which FRA’s
rule responds is based on accident data that
is almost a decade old and ““most of the
missing accident reports [found by GAQO]
were ‘fender-benders’ and * * * the
unreported injuries were minor.” (59 Fed.
Reg. 42881). The report did not involve
““major occurrences, either in terms of
injuries or accidents.” (Tr. January 30, 1995
at 77-78.)

(4) Even though the GAO criticisms were
not significant, FRA did act to improve
reporting [by issuing the proposed rule (59
FR 42881)]. * * *

(5) FRA reported in 1994 that, based on its
own review of all major railroads and a
sampling of smaller roads, railroads ‘‘have
generally improved their internal control
procedures and their accident/incident
reporting.” (59 Fed. Reg. 42882).

(6) The result is a reporting system already
in place with an “‘accurate data base” [Tr.
January 30, 1995 at 78] that produces reports
that “fairly reflect the true pattern of accident
causation” [Statement of FRA Administrator
before the Subcommittee on Surface
Transportation of the Senate Committee on
Commerce, Science, and Transportation, June
14, 1994 at 4].

(7) GAO recommended that railroads have
internal control procedures for reporting. [I]n
1994, * * * FRA [stated that it] found that
all Class I's and 95 percent of other railroads
utilize an internal control plan (FRA 1994
Regulatory Impact Analysis at 10).

AAR Petition at 31-32.

Finally, AAR states that FRA never
acknowledged the railroads’
recommendation that the final rule
include language that an employee’s
failure to provide employers sufficient
access to medical information, that is
reasonably necessary for the railroads to
make reportability decisions, be made a
defense to the assessment of a civil
penalty for failing to report the injury or
illness. AAR Petition at 16-17.

FRA Response

FRA has discussed many of the
foregoing criticisms earlier in this
preamble. FRA offers and reiterates that
the 1989 GAO report specifically found
problems with the quality of railroads’
accident/incident and injury/illness
reports and with the fact that many
accidents and injuries were not being
reported to FRA. FRA investigations
since that time have disclosed
additional problems on individual

railroads, and recurrence of those
problems should be expected absent
effective countermeasures. FRA needs
the best available safety data so that it
can integrate accident and injury data to
target problem areas and locations.
Moreover, railroads may utilize these
same safety data to better define where
its resources, both monetary and
personnel, should be distributed.

The limitation on FRA’s power to
issue rules is found in its general
rulemaking authority at 49 U.S.C.
20103. This section limits FRA to issue
rules that are ““necessary,” considering
relevant safety information. Complete
and accurate safety data are necessary
for effective safety regulations. That is
so obvious, that it is puzzling why
anyone would question it. Executive
Order 12866 provided that costs and
benefits of a rule shall be understood to
include both quantifiable costs and
qualitative measures of costs that are
difficult to quantify, but nevertheless
essential to consider. FRA’s rule
maximizes net benefits and imposes the
least burden on the industry.

It has always been FRA'’s policy to
forgo assessing a civil penalty in
instances where an employee fails to
cooperate with railroad management to
provide requested medical
documentation to assist the railroad in
rendering its decision on the
reportability of the injury or illness.
This policy is also elucidated in the
FRA Guide for Preparing Accidents/
Incidents Reports.

11. Data Elements on FRA Accident/
Incident Forms

UP’s petition highlighted two issues
of particular concern. First, UP sees no
reason behind the ““narrative’ block of
information, block “5a” on the
“Railroad Injury and Illness Summary
(Continuation Sheet)” (Form FRA F
6180.55a). UP claims that “FRA will not
be able to perform any analysis using
the narrative information, and neither
will the carriers. The requirement
merely requires unnecessary manual
intervention in the reporting process
and reams of additional paper.” UP
Petition at 8.

UP also sees no reason for the special
study blocks (SSBs), two entries on
block ““49” on the “Rail Equipment
Accident/ Incident Report” (Form FRA
F 6180.54). UP fails “‘to see how any
meaningful data can be reported on only
two lines. Moreover, even if usable data
would be drawn from the block, it
would not be of assistance for current
safety issues.” Id. UP asserts that
instead of the SSBs, FRA should request
special study data ““from individual
railroads outside of the formal accident/
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incident reporting system, as FRA does
today.” Id.

ASLRA’s petition has attached to it
Exhibit A, which contains a short
statement from Mr. Dean McAllister,
Director of Safety and Quality with Rail
Management & Consulting Corporation.
Most of Mr. McAllister’s issues have
already been addressed in this
preamble. However, he recommends
that the **Highway-Rail Grade Crossing
Accident/Incident Report” (Form FRA F
6180.57) should provide space for a
sketch of the crossing. ““Unless a sketch
area is provided, it will be necessary for
us to fill out two forms as this
information is required by ourselves and
insurance underwriters.” McAllister at
2.

FRA Response

In response to UP, the block for a
narrative on the “Rail Equipment
Accident/Incident Report” (Form FRA F
6180.54) has been on this form since
1975. The information in the
“narrative” block is keyed in and
becomes part of FRA’s data base. The
narrative is printed, and FRA conducts
“*key word” searches on the narrative to
select records for subsequent analysis.
For example, a key word search could
be “diesel fuel.” It should also be noted
that the new narrative block on
“Railroad Injury and Illness Summary
(Continuation Sheet)” (Form FRA F
6180.55a) and on the ““Highway-Rail
Grade Crossing Accident/Incident
Report” (Form FRA F 6180.57) are
required to be completed only when the
codes on the forms do not adequately
describe the injury or accident,
respectively. 61 FR 30948,30952 (June
18, 1996). The information on the
narratives should not be summary, but
should contain specific detail on the
accident or injury so as to provide FRA
and railroads using these fields better
information.

The SSBs on the “Rail Equipment
Accident/Incident Report” (Form FRA F
6180.54) and on the “Highway-Rail
Grade Crossing Accident/Incident
Report” (Form FRA F 6180.57) will
provide FRA with valuable information.
To this end, FRA has redesigned its data
bases such that all the new information
requests are found at the end or bottom
of the existing records, so as to
minimize the reprogramming of existing
programs. Railroads that use computers
already have to redesign their data bases
to accommodate the new data elements.
Further, railroads may want to collect
injury and accident information
utilizing the SSBs. The 40 characters of
data also could be in a series of codes.
This much is certain: it is easier to
include the SSBs now, when the data

bases have to be redesigned, than in the
future, as a separate item.

As to Mr. McAllister’s request to
include a sketch on the *“Highway-Rail
Grade Crossing Accident/Incident
Report” (Form FRA F 6180.57), he
asserts that inclusion of a sketch would
reduce the number of forms he is
obligated to complete for insurance
underwriters. First, this request was
never made during the proposal stage of
the rulemaking, although this form and
others were discussed in detail in the
NPRM and public hearings. Second,
storing pictorial data on a computer
would be very expensive and would
prohibit individuals without advanced
software from retrieving the
information. Finally, expanding the
current form would be a major expense
to railroads both in terms of paperwork
burden and in retraining of personnel,
both of which Mr. McAllister
complained about in his statement.

B. Technical Amendments

Section 225.19(c) is amended to
reflect that the reporting threshold for
calendar year 1991-1996 is $6,300 and
for calendar year 1997 is $6,500. This
revision was inadvertently omitted from
the final rule published November 22,
1996,and is necessary to provide a
proper cross-reference for the definition
of “Train accident” in FRA’s alcohol
and drug regulations (49 CFR 219.5). 61
FR 60632, 60634. In addition, the
definition of “‘Reporting threshold” in
49 CFR 219.5 is revised to reflect that
the primary source of the reporting
threshold is § 225.19(e), rather than
§225.19(c). 61 FR 60634 (Nov. 29,
1996).

Further, paragraph (4) of the
definition of ‘““Accident/ incident” is
corrected by removing the words “‘of a
railroad employee” from the phrase
“Occupational illness of a railroad
employee.” 49 CFR 225.5. This change
eliminates an inadvertent inconsistency
between that paragraph and the
definition of “Occupational illness” in
the same section, which includes ““any
person who falls under the definition
for the classifications of Worker on
Duty—Employee, Worker on Duty—
Contractor, and Worker on Duty—
Volunteer * * *.”” Finally, a pronoun
reference in § 225.27(a) is corrected.

C. Regulatory Impact

Executive Order 12866 and DOT
Regulatory Policies and Procedures

The amendments to the final rule
have been evaluated in accordance with
existing regulatory policies and
procedures and are considered to be a
nonsignificant regulatory action under

DOT policies and procedures (44 FR
11034, Feb. 26, 1979). The amendments
to the final rule also have been reviewed
under Executive Order 12866 and are
also considered *‘nonsignificant” under
that Order.

The amendments to the final rule will
decrease some of the impacts from that
in the final rules published on June 18,
November 22, and November 29, 1996.
61 FR 30940, 61 FR 59368, 61 FR 60632,
respectively. This is especially true for
the paperwork related burdens on some
small entities. In addition, FRA’s
decision to produce its own personal
computer (PC)-based software and
provide it free of charge to any railroad
will effectively increase the quantity of
accident/incident reporting that will be
performed through electronic means.
Thus, the savings, that FRA expects to
receive from a decrease in its dataentry
costs, are also expected to increase
above the original estimates that FRA
provided in its Regulatory Impact
Analysis for the final rule published on
June 18, 1996.

Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601 et seq.) requires a review
of rules to assess their impact on small
entities, unless the Secretary certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities.

The amendments to Part 225 in this
document will effectively reduce the
impact on some small entities. Railroads
that operate off the general railroad
system of transportation have been
excepted from some requirements.
Thus, the economic impact on tourist or
excursion railroads that do not operate
on the general system is reduced from
that expected from the final rules
published on June 18, November 22,
and November 29, 1996. 61 FR 30940,
61 FR 59368, 61 FR 60632, respectively.
In addition, railroads that operate on the
general system that have 15 or fewer
employees covered by the hours of
service law, have also been excepted
from some requirements. This will
reduce the expected burden on a large
number of small entities.

FRA has concluded that the
amendments to the final rule will
decrease the economic impact from that
estimated in the final rules published on
June 18, November 22, and November
29, 1996. 61 FR 30940, 61 FR 59368, 61
FR 60632, respectively. Therefore, the
amendments to the final rule in this
document will have a positive economic
impact on these small entities since the
final rule, as amended in this document,
effectively excepts a large number of
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small entities from some paperwork
requirements.

Paperwork Reduction Act

The information collection
requirements contained in the June 18,
1996 final rule, entitled Railroad
Accident Reporting (61 FR 30940), were
approved by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act of 1995 (Pub. L. 104-13)
under control number 2130-0500 and
are enforceable as approved. The
approval will expire on August 31,
1999. Four of the several rules to amend
49 CFR Part 225 published together in
this issue of the Federal Register,
contain amendments to the approved
information collections, while one adds
a new information collection
requirement. These revisions are subject
to review by OMB under the Paperwork
Reduction Act of 1995.

Section 3506(c)(2)(A) of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3506(c)(2)(A)) requires Federal
agencies to provide a 60-day notice in
the Federal Register concerning each
collection of information. To comply
with this requirement, FRA is
contemporaneously publishing a notice
in the Federal Register. A description of
the information collection requirements
is shown in this notice along with an
estimate of the annual reporting and
recordkeeping burden. Should any
respondents have comments on these
information collection requirements,
they should respond to the addresses
located in that notice.

FRA is not authorized to impose a
penalty on persons for violating
information collection requirements
which do not display a current OMB
control number, if required. FRA
intends to obtain current OMB control
numbers for any new or revised
information collection requirements
resulting from this rulemaking action.
Once OMB approval is received, the
OMB control number will be announced
by separate notice in the Federal
Register.

Environmental Impact

The amendments will not have any
identifiable environmental impact.

Federalism Implications

The amendments to the final rule will
not have a substantial effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Thus, in
accordance with Executive Order 12612,
preparation of a Federalism Assessment
is not warranted.

List of Subjects
49 CFR Part 219

Alcohol abuse, Drug abuse, Railroad
safety.

49 CFR Part 225

Railroad safety, Reporting and
recordkeeping requirements.

The Final Rule

In consideration of the foregoing, FRA
amends Parts 219 and 225, Title 49,
Code of Federal Regulations to read as
follows:

PART 219—[AMENDED]

1. The authority citation for Part 219
continues to read as follows:

Authority: 49 U.S.C. 20103, 20107, 20111,
20112, 20113, 20140, 21301, 21304; and 49
CFR 1.49(m).

2.In 8219.5, the definition of
Reporting threshold is amended by
removing “8225.19(c)” in the first
sentence and by adding, in its place,
“8§225.19(e)”.

PART 225—[AMENDED]

1. The authority citation for Part 225
continues to read as follows:

Authority: 49 U.S.C. 20103, 20107, 20901,
20902, 21302, 21311; 49 U.S.C. 103; 49 CFR
1.49 (c), (9), and (m).

2. Section 225.3 is amended by
redesignating the introductory text as
paragraph (a) introductory text and
revising it to read as set forth below: by
redesignating paragraphs (a), (b), and (c)
introductory text as paragraphs (a) (1),
(2), and (3), respectively; by
redesignating paragraphs (c) (1), (2), (3),
and (4) as paragraphs (a)(3) (i), (ii), (iii),
nad (iv), respectively; and by adding
new paragraphs (b), (c), and (d) to read
as follows:

§225.3 Applicability.

(a) Except as provided in paragraphs
(b), (c), and (d), this part applies to all
railroads except—

* * * * *

(b) The Internal Control Plan
requirements in §225.33(a)(3) through
(10) do not apply to—

(1) Railroads that operate or own track
on the general railroad system of
transportation that have 15 or fewer
employees covered by the hours of
service law (49 U.S.C. 21101-21107)
and

(2) Railroads that operate or own track
exclusively off the general system.

(c) The recordkeeping requirements
regarding accountable injuries and
illnesses and accountable rail
equipment accidents/incidents found in
§225.25(a) through (g) do not apply to—

(1) Railroads that operate or own track
on the general railroad system of
transportation that have 15 or fewer
employees covered by the hours of
service law (49 U.S.C. 21101-21107)
and

(2) Railroads that operate or own track
exclusively off the general system.

(d) All requirements in this part to
record or report an injury or illness
incurred by any classification of person
that results from a non-train incident do
not apply to railroads that operate or
own track exclusively off the general
railroad system of transportation, unless
the non-train incident involves in-
service on-track equipment.

3. Section 225.5 is amended by
revising paragraph (4) in the definition
of Accident/incident, by revising the
definition of Establishment, and by
adding one sentence to the end of the
definition of Qualified health care
professional to read as follows:

§225.5 Definitions.

* * * * *
Accident/incident means:
* * * * *
(4) Occupational illness.
* * * * *

Establishment means a single physical
location where workers report to work,
where railroad business is conducted, or
where services or operations are
performed. Examples are: a division
office, general office, repair or
maintenance facility, major switching
yard or terminal. For employees who are
engaged in dispersed operations, such
as signal or track maintenance workers,
an “‘establishment” is typically a
location where work assignments are
initially made and oversight
responsibility exists, e.g., the
establishment where the signal
supervisor or roadmaster is located.

* * * * *

Qualified health care professional
* * * |n addition to licensed
physicians, the term “qualified health
care professional’ includes members of
other occupations associated with
patient care and treatment such as
chiropractors, podiatrists, physician’s
assistants, psychologists, and dentists.
* * * * *

§225.19 [Amended]

4. Section 225.19(c) is amended by
adding after the phrase “that result in
damages greater than the current
reporting threshold”’ the following:
“(i.e., $6,300 for calendar years 1991
through 1996 and $6,500 for calendar
year 1997)".

5. The introductory text of § 225.25(h)
is amended by removing the first and
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second sentences and adding, in their
place, the following:

§225.25 Recordkeeping.

* * * * *

(h) Except as provided in
paragraph(h)(15) of this section, a listing
of all injuries and occupational illnesses
reported to FRA as having occurred at
an establishment shall be posted in a
conspicuous location at that
establishment, within 30 days after the
expiration of the month during which
the injuries and illnesses occurred, if
the establishment has been in continual
operation for a minimum of 90 calendar
days. If the establishment has not been
in continual operation for a minimum of
90 calendar days, the listing of all
injuries and occupational illnesses
reported to FRA as having occurred at
the establishment shall be posted,
within 30 days after the expiration of
the month during which the injuries
and illnesses occurred, in a conspicuous
location at the next higher
organizational level establishment, such
as one of the following: an operating
division headquarters; a major
classification yard or terminal
headquarters; a major equipment
maintenance or repair installation, e.g.,
a locomotive or rail car repair or
construction facility; a railroad signal
and maintenance-of-way division
headquarters; or a central location
where track or signal maintenance
employees are assigned as a
headquarters or receive work
assignments. These examples include
facilities that are generally major
facilities of a permanent nature where
the railroad generally posts or
disseminates company informational
notices and policies, e.g., the policy
statement in the internal control plan
required by §225.33 concerning
harassment and intimidation. At a
minimum, “establishment’ posting is
required and shall include locations
where a railroad reasonably expects its
employees to report during a 12-month
period and to have the opportunity to
observe the posted list containing any
reportable injuries or illnesses they have
suffered during the applicable period.

* X *

* * * * *

6. The introductory text of 8§ 225.25(h)
is further amended by removing the last
sentence and adding, in its place, the
following:

§225.25 Recordkeeping.

* * * * *

(h) * * * The listing shall contain, at
a minimum, the information specified

in paragraphs(h)(1) through (14) of this
section.

* * * * *

7. In §225.25, paragraphs(h)(12) and
(13) are revised and new
paragraph(h)(15) is added to read as
follows:

§225.25 Recordkeeping.

* * * * *

(h) * X *

(12) Preparer’s name, title, telephone
number with area code, and signature
(or, in lieu of signing each
establishment’s list of reportable
injuries and illnesses, the railroad’s
preparer of this monthly list may sign a
cover sheet or memorandum which
contains a list of each railroad
establishment for which a monthly list
of reportable injuries and illnesses has
been prepared. This cover memorandum
shall be signed by the preparer and shall
have attached to it a duplicate copy of
each establishment’s list of monthly
reportable injuries and illnesses. The
preparer of the monthly lists of
reportable injuries and illnesses shall
mail or send by facsimile each
establishment’s list to the establishment
in the time frame prescribed in
paragraph (h) of this section.); and

(13) Date the record was completed.

* * * * *

(15) The railroad is permitted not to
post information on an injury or illness
only if the employee who incurred the
injury or illness makes a request in
writing to the railroad’s reporting officer
that his or her particular injury or
illness not be posted.

§225.27 [Amended]

8. The second sentence of § 225.27(a)
is amended by removing the words
“they relate” and adding, in their place,
“it relates”.

§225.33 [Amended]

9. The third sentence of the
introductory text of §225.33(a) is
amended by removing the word “‘ten”.

Issued in Washington, D.C., on December
16, 1996.

Jolene M. Molitoris,

Federal Railroad Administrator.

[FR Doc. 96-32420 Filed 12—20-96; 8:45 am]
BILLING CODE 4910-06-P

National Highway Traffic Safety
Administration

49 CFR Part 531

[Docket No. 96—-067; Notice 2]
Passenger Automobile Average Fuel

Economy Standards; Final Decision to
Grant Exemption

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.
ACTION: Final decision.

SUMMARY: This final decision responds
to a joint petition filed by Vector
Aeromotive Corporation (Vector) and
Automobili Lamborghini S.p.A.
(Lamborghini) requesting that each
company be exempted from the
generally applicable average fuel
economy standard of 27.5 miles per
gallon (mpg) for model years (MY's)
1995 through 1997, and that lower
alternative standards be established. In
this document, NHTSA is establishing
alternative standards of 12.8 mpg for
MY 1995, 12.6 mpg for MY 1996, and
12.5 mpg for MY 1997, for Lamborghini
and Vector.

DATES: Effective date: February 6, 1997.
Applicability dates: This exemption and
the alternative standards apply to
Lamborghini and Vector for MYs 1995,
1996 and 1997.

Petitions for reconsideration: Petitions
for reconsideration must be received no
later than February 6, 1997.

ADDRESSES: Petitions for reconsideration
of this rule should refer to the docket
number and notice number cited in the
heading of this notice and must be
submitted to: Administrator, National
Highway Traffic Safety Administration,
400 Seventh Street, SW, Washington DC
20590.

FOR FURTHER INFORMATION CONTACT: Ms.
Henrietta Spinner, Office of Planning
and Consumer Programs, NHTSA, 400
Seventh Street, SW, Washington DC
20590. Ms. Spinner’s telephone number
is: (202) 366—-4802.

SUPPLEMENTARY INFORMATION:
Background

NHTSA is exempting Lamborghini
and Vector from the generally
applicable average fuel economy
standard for 1995, 1996 and 1997 model
year passenger automobiles and
establishing alternative standards
applicable to Lamborghini and Vector
for each of these model years. This
exemption is issued under the authority
of section 32902(d) of Chapter 329 of
Title 49 of the United States Code
(formerly section 502(c) of the Motor
Vehicle Information and Cost Savings
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Act)(49 U.S.C. 32902(d)). Section
32902(d) provides that NHTSA may
exempt a low volume manufacturer of
passenger automobiles from the
generally applicable average fuel
economy standards for passenger
automobiles if the agency concludes
that those standards are more stringent
than the maximum feasible average fuel
economy for that manufacturer and
establishes an alternative standard for
that manufacturer at its maximum
feasible level. Under the Act, a low
volume manufacturer is one that
manufactured (worldwide) fewer than
10,000 passenger automobiles in the
second model year before the model
year for which the exemption is sought
(the affected model year) and that will
manufacture fewer than 10,000
passenger automobiles in the affected
model year. In determining maximum
feasible average fuel economy, the
agency is required by section 32902(f) of
the Act to consider:

(1) Technological feasibility;

(2) Economic practicability;

(3) The effect of other Federal motor
vehicle standards on fuel economy; and

(4) The need of the Nation to conserve
energy.

Proposed Decision and Public Comment

This final decision was preceded by a
proposal announcing the agency’s
tentative conclusion that Lamborghini
and Vector should be exempted from
the generally applicable MY 1995, 1996
and 1997 passenger automobile average
fuel economy standard of 27.5 mpg, and
that an alternative standard of 12.8 mpg
for MY 1995, 12.6 mpg for MY 1996,
and 12.5 mpg for MY 1997 be
established for Lamborghini and Vector
(61 FR 39429; July 29, 1996). The
agency did not receive any comments in
response to the proposed decision.

NHTSA Final Determination

Therefore, the agency is adopting the
tentative conclusions set forth in the
proposed decision as its final
conclusions, for the reasons set forth in
the proposed decision. Based on the
conclusions that the maximum feasible
average fuel economy level for
Lamborghini and Vector is 12.8 mpg for
MY 1995, 12.6 mpg for MY 1996, and
12.5 mpg for MY 1997, that other
Federal motor vehicle standards will not
affect achievable fuel economy beyond
the extent considered in the proposed
decision, and that the national effort to
conserve energy will not be affected by
granting this exemption, NHTSA hereby
exempts Lamborghini and Vector from
the generally applicable passenger
automobile average fuel economy
standard for the 1995, 1996 and 1997

model year and establishes an
alternative standard of 12.8 mpg for MY
1995, 12.6 mpg for MY 1996, and 12.5
mpg for MY 1997 for Lamborghini and
Vector.

Regulatory Impacts

NHTSA has analyzed this decision,
and determined that neither Executive
Order 12866 nor the Department of
Transportation’s regulatory policies and
procedures apply, because this decision
is not a “rule,” which term is defined
as ‘‘an agency statement of general
applicability and future effect.” This
exemption is not generally applicable,
since it applies only to Lamborghini and
Vector. If the Departmental policies and
procedures were applicable, the agency
would have determined that this action
is not “‘significant.” The principal
impact of this exemption is that
Lamborghini and Vector will not be
required to pay civil penalties if they
achieve a CAFE level equivalent to the
alternative standard established in this
notice. Since this decision sets an
alternative standard at the level
determined to be Lamborghini and
Vector’s maximum feasible average fuel
economy, no fuel would be saved by
establishing a higher alternative
standard. The impacts for the public at
large will be minimal.

The agency has also considered the
environmental implications of this
decision in accordance with the
National Environmental Policy Act and
determined that this decision will not
significantly affect the human
environment. Regardless of the fuel
economy of a vehicle, it must pass the
emissions standards which limit the
amount of emissions per mile traveled.
Thus, the quality of the air is not
affected by this exemption and
alternative standard. Further, since
Lamborghini and Vector’s 1995, 1996
and 1997 model year automobiles
cannot achieve better fuel economy than
12.8 mpg for MY 1995, 12.6 mpg for MY
1996, and 12.5 mpg for MY 1997,
granting this exemption will not affect
the amount of gasoline consumed.

Since the Regulatory Flexibility Act
may apply to a decision exempting a
manufacturer from a generally
applicable standard, | certify that this
decision will not have a significant
economic impact on a substantial
number of small entities. This decision
does not impose any burdens on
Lamborghini and Vector. It relieves the
company from having to pay civil
penalties for noncompliance with the
generally applicable standard for MY
1995, 1996 and 1997. Since the price of
1995, 1996 and 1997 Lamborghini and
Vector automobiles will not be affected

by this decision, the purchasers will not
be affected.

List of Subjects in 49 CFR Part 531

Energy conservation, Gasoline,
Imports, Motor vehicles.

In consideration of the foregoing, 49
CFR Part 531 is amended as follows:

PART 531—[AMENDED]

1. The authority citation for Part 531
continues to read as follows:

Authority: 49 U.S.C. 32902; Delegation of
authority at 49 CFR 1.50.

2. In section 531.5, the introductory
text of paragraph (b) is republished for
the convenience of the reader and
paragraph (b)(12) is added to read as
follows:

§531.5 Fuel economy standards.
* * * * *

(b) The following manufacturers shall
comply with the standards indicated
below for the specified model years:

* * * * *

(10) Automobili Lamborghini S.p.A./

Vector Aeromotive Corporation.

Average
fuel econ-
omy
standard
(miles per
gallon)

Model year

12.8
12.6
12.5

* * * * *
Issued on: December 18, 1996.
L. Robert Shelton,

Associate Administrator for Safety
Performance Standards.

[FR Doc. 96-32546 Filed 12-20-96; 8:45 am]
BILLING CODE 4910-59-U

Federal Transit Administration

49 CFR Part 659
RIN 2132-AA57

Rail Fixed Guideway Systems; State
Safety Oversight

AGENCY: Federal Transit Administration,
DOT.

ACTION: Final rule; technical
amendments.

SUMMARY: The Federal Transit
Administration (FTA) is making
technical amendments to the State
Safety Oversight rule to correct minor
errors. This rule is intended to clarify
the existing rule.

EFFECTIVE DATE: December 23, 1996.
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FOR FURTHER INFORMATION CONTACT:
Nancy M. Zaczek, Attorney-Advisor for
Legislation and Rulemakings, Office of
the Chief Counsel, FTA, 400 7th Street
S.W., Washington, D.C. 20590.
(202)366—4011. Information may also be
obtained from Roy Field of the Office of
Safety and Security (202) 366—2896.
Electronic access to this and other rules
may be obtained through FTA’s Transit
Safety and Security Bulletin Board at 1-
800-231-2061 or through the FTA
World Wide Web home page at http://
www.fta.bt.gov; both services are
available seven days a week.
SUPPLEMENTARY INFORMATION: FTA is
making the following technical
amendments to its State Safety
Oversight rule.

l. System Safety Program Plans

Section 659.33(a) is amended by
adding a dash after the word *““must,”
moving the phrase “require the transit
agency to” to paragraph (a)(1), and
removing the dash after the word “to.”
Section 659.33(a) now reads ‘““[e]xcept as
provided in §659.33(b), the oversight
agency must—(1)[r]equire the transit
agency to implement, beginning on
January 1, 1997, a system safety program
plan conforming to the oversight
agency’s system safety program
standard; and [2] [a]pprove in writing
before January 1, 1997, the transit
agency’s system safety program plan.”

Section 659.33(b) is amended by
adding a dash after the word *‘must”
and moving the phrase “‘require the
transit agency to” to paragraph (b)(1),
and removing the dash after the word
*t0.” Section 659.33(b) now reads “‘[t]he
oversight agency must—(1) [r]lequire the
transit agency to implement beginning
onJanuary 1, 1998, the security portions
of its system safety program plan; and
(2) [a]pprove in writing before January
1, 1998, the security portions of the
transit agency’s system safety program
plan.”

1. Annual Audits

Section 659.35(a) states that ““the
oversight agency must require that the
transit agency submit, annually, a copy
of the annual safety audit report
prepared by the transit agency as a
result of the Internal Safety Audit
Process (APTA [American Public
Transit Association] Guidelines,
checklist number 9) * * *.”” FTA has
learned through public meetings with
State and transit agency officials that
there is much confusion concerning this
requirement. Many have interpreted this
provision to mean that a transit agency
must conduct, annually, an audit that
complies with checklist #9, which is a
very detailed audit that generally is not

conducted annually. This interpretation
is incorrect. In this section, FTA is
requiring the oversight agency to require
the transit agency to audit itself, as
check list #9 states, on an on-going
basis. Of course, a transit agency will
not conduct a complete audit every
year; but, it would be appropriate to
phase-in a complete audit during the
three-year time-period between safety
reviews. This section requires that
reports be written annually to reflect the
kind of audit the transit agency
conducted for that year; those reports
must be submitted to the oversight
agency. In short, the oversight agency in
conjunction with the transit agency
should decide on the areas that should
be audited in a given year and on the
content of the audit report. In making
these decisions, however, the oversight
and transit agencies are required to use
the American Public Transit
Association’s checklist # 9 process.

I11. Annual Submissions

In this section FTA has changed the
date the annual submissions are due
from the oversight agency from January
1 of each year to March 15 of each year;
this gives the oversight agency time to
collect data and it corresponds to the
date that MIS (Management Information
Systems) forms are due from recipients,
including States, under FTA’s drug and
alcohol rules.

IV. Regulatory Analyses and Notices

This is not a significant rule under
Executive Order 12866 or under the
Department’s Regulatory Policies and
Procedures. There are no significant
Federalism implications to warrant the
preparation of a Federalism Assessment.
The Department certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities; this rule merely corrects minor
errors that occurred in the December 27,
1995, publication and is unlikely to
significantly increase the costs for
employers.

List of Subjects in 49 CFR Part 659

Grant programs—transportation,
Incorporation by reference, Reporting
and recordkeeping requirements, Safety,
Security, and Transportation.

For the reasons set forth in the
preamble, FTA amends title 49, Code of
Federal Regulations, part 659 as follows:

PART 659—RAIL FIXED GUIDEWAY
SYSTEMS; STATE SAFETY
OVERSIGHT

1. The authority for part 659
continues to read as follows:

Authority: 49 U.S.C. 5330; 49 CFR 1.51.

2.8659.33 (a) and (b) are revised to
read as follows:

§659.33 Specimen system safety program
plans.

(a) Except as provided in § 659.33(b),
the oversight agency must—

(1) Require the transit agency to
implement, beginning on January 1,
1997, a system safety program plan
conforming to the oversight agency’s
system safety program standard; and

(2) Approve in writing before January
1, 1997, the transit agency’s system
safety program plan.

(b) The oversight agency must—

(1) Require the transit agency to
implement beginning on January 1,
1998, the security portion of its system
safety program plan; and

(2) Approve in writing before January
1, 1998, the security portions of the
transit agency’s system safety program

plan.
* * * * *
§659.45(b) [Amended]

3. In §659(b) the words ‘“March 15
are substituted for the words “‘January
1”.

Issued: December 16, 1996.

Gordon J. Linton,

Administrator.

[FR Doc. 96—-32306 Filed 12—20-96; 8:45 am)]
BILLING CODE 4910-57-U

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AC42

Endangered and Threatened Wildlife
and Plants; Determination of
Endangered Status for Lesquerella
Perforata (Spring Creek Bladderpod)

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Final rule.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) determines
endangered status for Spring Creek
bladderpod pursuant to the Endangered
Species Act of 1973, as amended (Act).
This rare plant is presently known from
only a limited area within Tennessee’s
Central Basin. It is threatened by habitat
alteration; residential, commercial, or
industrial development; livestock-
grazing; conversion of its limited habitat
to pasture; and habitat encroachment by
woody vegetation and herbaceous
perennials.

DATES: This rule is effective January 22,
1997.
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ADDRESSES: The complete
administrative file of this rule is
available for inspection, by
appointment, during normal business
hours at the Asheville Field Office, U.S.
Fish and Wildlife Service, 160 Zillicoa
Street, Asheville, North Carolina 28801.
FOR FURTHER INFORMATION CONTACT: Mr.
Robert R. Currie at the above address
(704/258-3939, Ext. 224).

SUPPLEMENTARY INFORMATION:

Background

Lesquerella perforata (Spring Creek
bladderpod), described by R. C. Rollins
(Rollins 1952), occurs within a small
area in Wilson County in the vicinity of
Lebanon, Tennessee. This winter annual
is 2 to 4 decimeters (8 to 16 inches) tall.
Its auriculate leaves are oblong to ovate
in shape. The flowers have petals that
are 7 to 10 millimeters (0.3 to 0.4 inch)
long and are white to lavender in color.
It has a broadly ovoid-shaped fruit that
is hairless on the outside and densely
pubescent on the inside. An internal
partition between the two halves of the
fruit is “perforated’ or missing.

Lesquerella perforata is a winter
annual that germinates in early fall,
over-winters as small rosettes of leaves,
and flowers the following spring.
Flowering usually occurs in March and
April. Soon after the flowers wither, the
fruits mature and the plants die. The
fruits split open and the enclosed seeds
fall to the ground and lay dormant until
the fall, when the cycle starts over
again. If conditions are not suitable for
germination the following fall, the seeds
can remain dormant (but viable) for
several years (Kral 1983, Rollins 1952,
Rollins 1955, Baskin and Baskin 1990).

This species is typically found
growing on flood plains. It requires
annual disturbance in order to complete
its life cycle. Historically, this
disturbance was probably provided by
periodic flooding of the streams along
which it occurs. This flooding is
thought to have removed the perennial
grasses and woody plants that quickly
invade the flood plains without regular
natural or artificial disturbance.
Cultivation of annual crops, such as
corn, provides an excellent means of
artificially maintaining the habitat,
provided there is no fall plowing and
herbicide use is limited. No-till farming
techniques are believed to adversely
affect the species because of the
extensive use of herbicides required to
successfully implement the technique.
Row-crop cultivation, which avoids the
use of fall plowing and delays spring
plowing until the majority of the plants
have set fruit, does not seem to
adversely affect the species (Somers et

al. 1993; Somers, Massachusetts Natural
Heritage and Endangered Species
Program, personal communication,
1992).

Lesquerella perforata is known from
four populations consisting of 13 extant
sites in Wilson County, Tennessee.
Three additional sites no longer support
the species. One of the extant
populations occurs along Spring Creek
and consists of five groups of plants.
Another, consisting of four groups of
plants, is found along Lower Bartons
Creek. Two sites are located farther
upstream and are designated the Middle
Bartons Creek population. The fourth
population consists of two sites and is
located along a tributary of Bartons
Creek. All of the known sites for the
species are found within a few miles of
each other; with only one exception,
sites are within the flood plains of
Spring and Bartons Creeks or within the
floodplain of a Bartons Creek tributary.
The only non-floodplain location is
within a gladey area slightly above the
floodplain of Spring Creek (Somers et
al. 1993). All of the known sites
supporting L. perforata are privately
owned, and none are protected through
cooperative management agreements
with the State or the Service.

The following site specific
information is from Somers et al. (1993).

Spring Creek Population—Site 1 is the
largest known site for the species and is
also the L. perforata type locality. In
1992, the site supported over 100,000
individuals. Although this is a
significant population, plants were
much denser and the area supporting
them was larger in 1980. Site 2 is a field
that supported about 500 plants in 1992.
Site 3 supported 25,000 to 50,000 plants
in 1992. Site 4 is a small area, about 90
feet long and 43 feet wide, supporting
between 1,000 and 5,000 plants in 1992.
Site 5 is the only non-floodplain site for
the species and was discovered during
the 1992 field work to update the status
of L. perforata. The area is a triangular-
shaped glade that is about 150 feet long
and about 100 feet wide at its widest
point. The site was estimated to support
between 500 and 1,000 plants in 1992.

Lower Bartons Creek Population—Site
6 is a small site that supported about
1,000 plants in 1992. Site 7 is a small
site that supported two small clumps
(30 feet by 5 feet) of the species in 1992.
Site 8 is a small site that supported only
a few plants in 1992. Site 9is a
medium-sized site that supported about
10,000 plants in 1992.

Middle Bartons Creek Population—
Site 10 is a small tract in an
industrialized area near Lebanon that
supported about 600 plants in 1992. Site

11 is near Site 10 but supports a larger
colony of about 5,000 plants.

Bartons Creek Tributary Population—
Site 12 is located along 1,000 feet of the
floodplain of an ephemeral tributary of
Bartons Creek. In 1992, it supported
about 450 plants. Site 13 is a small area
located near Site 12; it contains only a
few individuals. In 1992, the area was
overgrown with dense herbaceous
growth.

Previous Federal Action

Federal government actions on this
species began with section 12 of the
Endangered Species Act of 1973 (16
U.S.C. 1531 et seq.), which directed the
Secretary of the Smithsonian Institution
to prepare a report on those plants
considered to be endangered,
threatened, or extinct. This report,
designated as House Document No. 94—
51, was presented to Congress on
January 9, 1975. On July 1, 1975, the
Service published a notice (40 FR
27823) that formally accepted the
Smithsonian report as a petition within
the context of section 4(c)(2) (now
section 4(b)(3)) of the Act. By accepting
this report as a petition, the Service also
acknowledged its intention to review
the status of those plant taxa named
within the report. Lesquerella perforata
was included in the Smithsonian report
and the July 1, 1975, notice of review.
On June 16, 1976, the Service published
a proposed rule (41 FR 24523) to
determine approximately 1,700 vascular
plant taxa to be endangered species
pursuant to Section 4 of the Act; L.
perforata was included in this proposal.

The 1978 amendments to the Act
required that all proposals over 2 years
old be withdrawn. On December 10,
1979, (44 FR 70796), the Service
published a notice withdrawing plants
proposed on June 16, 1976. Lesquerella
perforata was included as a Candidate
species in the revised notice of review
for native plants published on December
15, 1980 (45 FR 82480). Candidate
species are those for which the Service
has sufficient information on biological
vulnerability and threat(s) to support
issuance of a proposed rule to list. This
species was maintained as a Candidate
when the notice of review for native
plants was revised in 1983 (48 FR
53640) and again in 1985 (50 FR 39526),
1990 (55 FR 6184), and 1993 (58 FR
51144).

The Service funded a survey in 1992
to update the status information on L.
perforata. A final report was received in
February 1993. During the 1992 and
1993 field seasons, personnel with the
Tennessee Department of Environment
and Conservation conducted extensive
inventories of all the known and
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potential sites for this species. Based
upon this final report, the Service
developed a proposed rule to list the
species as endangered. The proposal
was published in the Federal Register
on August 23, 1994 (59 FR 43322).

The processing of this final rule
conforms with the Service’s final listing
priority guidance published in the
Federal Register on May 16, 1996 (61
FR 24722). The guidance clarifies the
order in which the Service will process
rulemakings following two related
events—(1) the lifting, April 26, 1996, of
the moratorium on final listings
imposed on April 10, 1995 (Public Law
104-6); and (2) the restoration of
significant funding for listing through
the passage of the omnibus budget
reconciliation law on April 26, 1996,
following severe funding constraints
imposed by a number of continuing
resolutions between November 1995
and April 1996. The guidance calls for
giving highest priority to handling
emergency situations (Tier 1) and
second highest priority (Tier 2) to
resolving the listing status of the
outstanding proposed listings. This final
rule falls under Tier 2. At this time there
are no pending Tier 1 actions. In the
development of this final rule, the
Service has conducted an internal
review of available Service-generated
information. Based on this review, the
Service has determined that there is no
new information that would
substantively affect this listing decision
and that additional public comment is
not warranted.

Summary of Comments and
Recommendations

In the August 23, 1994, proposed rule
and associated notifications, all
interested parties were requested to
submit factual reports or information
that might contribute to the
development of a final rule. Appropriate
State agencies, county governments,
Federal agencies, scientific
organizations, and other interested
parties were contacted and requested to
comment. A newspaper notice
announcing the Federal Register
publication of the proposed rule was
published in the Lebanon Democrat,
Lebanon, Tennessee, on September 12,
1994.

No written responses to the proposed
rule were received during the comment
period. The Tennessee Department of
Environment and Conservation
reiterated their support for the addition
of Spring Creek bladderpod to the
Federal list (Milo Pyne, Botanist,
personal communication, 1994).

The Service also solicited the expert
opinions of 21 appropriate and

independent experts in this species or
in rare plant conservation regarding the
pertinent scientific or commercial data
and assumptions relating to taxonomy,
population status, and biological and
ecological information on this species.
No responses were received.

Summary of Factors Affecting the
Species

After a thorough review and
consideration of all information
available, the Service has determined
that Spring Creek bladderpod should be
classified as an endangered species.
Procedures found at Section 4(a)(1) of
the Act and regulations (50 CFR Part
424) issued to implement these listing
provisions were followed. A species
may be determined to be an endangered
or threatened species due to one or more
of the five factors described in section
4(a)(1). These factors and their
application to Lesquerella perforata
Rollins (Spring Creek bladderpod) are as
follows:

A. The present or threatened
destruction, modification, or
curtailment of its habitat or range. Most
of the known locations for this species
are threatened by the encroachment of
more competitive herbaceous vegetation
and/or woody plants. Active
management is required to ensure that
the species continues to survive at all
sites. Direct destruction of habitat for
commercial, residential, or industrial
development is the most significant
threat to the species at this time.
Lesquerella perforata is threatened by
the loss of habitat through conversion of
land to uses other than cultivation of
annual crops. Historically, its habitat
was maintained by natural events, such
as flooding. Annual crop production is
apparently the primary mechanism by
which essential habitat is now
maintained. Residential, business, or
industrial construction removes the
species’ preferred habitat directly or
creates an environment where
succession is allowed to proceed or
more competitive plant species are
intentionally established or are allowed
to invade the area. Conversion of sites
to pasture or other uses that maintain a
perennial cover crop are a significant
threat. In order for this annual plant to
complete its life cycle each year, it is
essential that the sites not be plowed or
disked after the seeds have germinated
in the fall and that spring plowing and
planting be delayed until the plants
have matured in the spring. This
requirement is easily met through the
production of crops such as corn,
provided that traditional cultivation
methods are used. Use of no-till
cultivation techniques does not appear

to maintain the species’ habitat. This is
probably because of the lack of physical
disturbance of the soil and the
dependence upon herbicides that
characterize the technique (Somers et al.
1993).

B. Overutilization for commercial,
recreational, scientific, or educational
purposes. There is little or no
commercial trade in Lesquerella
perforata at this time. Many of the
populations are very small and cannot
support the collection of plants for
scientific or other purposes.
Inappropriate collecting for scientific
purposes or as a novelty is a threat to
the species.

C. Disease or predation. Disease and
predation are not known to be factors
affecting the continued existence of this
species at this time.

D. The inadequacy of existing
regulatory mechanisms. Lesquerella
perforata is listed as an endangered
plant in Tennessee under that State’s
Rare Plant Protection and Conservation
Act. This law regulates the sale of
endangered plants and prohibits anyone
from knowingly taking an endangered
plant without the permission of the
landowner or land manager.

Federal listing will provide additional
protection from taking when the taking
is in violation of any State law,
including State trespass laws. Protection
from inappropriate commercial trade
would also be provided.

E. Other natural or manmade factors
affecting its continued existence. None
are known at this time.

The Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by this
species in determining to make this rule
final. Based on this evaluation, the
preferred action is to list Lesquerella
perforata as an endangered species. This
species is faced with imminent threats
from loss of habitat to development and
other uses incompatible with the
species’ survival, and by competing
vegetation that is no longer controlled
by natural flood regimes. These threats
are compounded due to the species’
restricted range and limited number of
populations. In accordance with the
definitions for endangered and
threatened species found in section 3(6)
and (19) of the Act, endangered is the
most appropriate classification for L.
perforata.

Critical Habitat

Section 4(a)(3) of the Act, as
amended, requires that, to the maximum
extent prudent and determinable, the
Secretary designate any habitat of a
species, which is considered to be
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critical habitat, at the time the species
is determined to be endangered or
threatened. Title 50, Part 424 of the
Code of Federal Regulations, Section
424.12(1) states that designation of
critical habitat is not prudent when one
or both of the following situations exist:
(i) The species is threatened by taking
or other human activity, and
identification of critical habitat can be
expected to increase the degree of such
threat to the species, or (ii) Such
designation of critical habitat would not
be beneficial to the species. Both
situations apply to L. perforata.

Publication of critical habitat maps
would increase public interest and
possibly lead to additional threats for
the species from collecting and
vandalism. This species occurs at a
limited number of sites, and most are
fairly accessible. Publication of critical
habitat descriptions and maps would
make Lesquerella perforata more
vulnerable and would increase
enforcement problems.

Critical habitat also would not be
beneficial in terms of adding additional
protection for this species under section
7 of the Act. Regulations promulgated
for the implementation of section 7
provide for both a “‘jeopardy’ standard
and a “destruction or adverse
modification” of critical habitat
standard. Because of the highly limited
distribution of this species, any Federal
action that would destroy or have any
significant adverse affect on its habitat
would likely result in a jeopardy
biological opinion under section 7.
Under these conditions, no additional
benefits would accrue from designation
of critical habitat that would not be
available through listing alone.

The owners and managers of all the
known populations of this species will
be made aware of the plants’ locations
and of the importance of protecting the
species and its habitat. Should Federal
involvement occur, habitat protection
will be addressed through the section 7
consultation process, utilizing the
jeopardy standard. Protection of the
species’ habitat will also be addressed
through the recovery process. No
additional benefits would result from a
determination of critical habitat.
Therefore, the Service concludes that it
is not prudent to designate critical
habitat for Lesquerella perforata.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Act include
recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain practices.
Recognition through listing encourages

and results in conservation actions by
Federal, State, and private agencies,
groups, and individuals. The Act
provides for possible land acquisition
and cooperation with the States and
requires that recovery actions be carried
out for all listed species. Such actions
are initiated by the Service following
listing. The protection required of
Federal agencies and the prohibitions
against certain activities involving listed
plants are discussed, in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR Part
402. Section 7(a)(4) requires Federal
agencies to confer informally with the
Service on any action that is likely to
jeopardize the continued existence of a
proposed species or result in the
destruction or adverse modification of
proposed critical habitat. If a species is
subsequently listed, section 7(a)(2)
requires Federal agencies to ensure that
activities they authorize, fund, or carry
out are not likely to jeopardize the
continued existence of such a species or
to destroy or adversely modify its
critical habitat. If a Federal action may
adversely affect a listed species or its
critical habitat, the responsible Federal
agency must enter into formal
consultation with the Service. All of the
known Lesquerella perforata
populations are on privately owned
land where there is no known or
anticipated Federal involvement at the
present time.

The Act and its implementing
regulations found at 50 CFR 17.61,
17.62, and 17.63 set forth a series of
general trade prohibitions and
exceptions that apply to all endangered
plants. All prohibitions of Section 9
(2)(2) of the Act, implemented by 50
CFR 17.61, apply. These prohibitions, in
part, make it illegal for any person
subject to the jurisdiction of the United
States to import or export, transport in
interstate or foreign commerce in the
course of a commercial activity, sell or
offer for sale this species in interstate or
foreign commerce, or to remove and
reduce to possession the species from
areas under Federal jurisdiction. In
addition, for endangered plants, the Act
prohibits the malicious damage or
destruction on Federal lands and the
removal, cutting, digging up, or
damaging or destroying of endangered
plants in knowing violation of any State
law or regulation, including State
criminal trespass law. Certain

exceptions apply to agents of the
Service and State conservation agencies.

The Act and 50 CFR 17.62 and 17.63
also provide for the issuance of permits
to carry out otherwise prohibited
activities involving threatened species
under certain circumstances. It is
anticipated that few trade permits
would ever be sought or issued because
the species is not common in cultivation
or in the wild.

It is the policy of the Service,
published in the Federal Register on
July 1, 1994, (59 FR 34272), to identify
to the maximum extent practicable at
the time of listing those activities that
would constitute a violation of section
9 of the Act. The intent of this policy
is to increase public awareness of the
effect of the listing on proposed and
ongoing activities whithin a species’
range. Prohibitions relating to Federal
lands and to trade are not of concern at
present, as none of the Lesquerella
perforata populations are known to
occur on Federal lands, and there is no
known current trade in this species.
Collection, damage or destruction on
non-Federal lands is prohibited if in
knowing violation of State law, or in
violation of State criminal trespass law.
In Tennessee, L. perforata is protected
under the Rare Plant Protection and
Conservation Act of 1985, which
controls the removal of plants from
State properties for scientific,
educational, or propagative purposes,
and the disturbance of the species on
private lands without the landowner’s
consent. The Service is not aware of any
otherwise lawful activities being
conducted or proposed by the public
that will be affected by this listing and
result in a violation of section 9.

Questions regarding whether specific
activities will constitute a violation of
section 9 should be directed to the Field
Supervisor of the Service’s Asheville
Field Office (see ADDRESSES section).
Requests for copies of the regulations on
listed plants and inquiries regarding
prohibitions and permits should be
addressed to the Regional Director,
Southeast Regional Office, U.S. Fish and
Wildlife Service, 1875 Century
Boulevard, Atlanta, Georgia 30345 (404/
679-7313).

National Environmental Policy Act

The Service has determined that an
Environmental Assessment, as defined
under the authority of the National
Environmental Policy Act of 1969, need
not be prepared in connection with
regulations adopted pursuant to section
4(a) of the Act. A notice outlining the
Service’s reasons for this determination
was published in the Federal Register
on October 25, 1983 (48 FR 49244).
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Required Determinations

The Service has examined this
regulation under the Paperwork
Reduction Act of 1995 and found it to
contain no information collection
requirements. This rulemaking was not
subject to review by the Office of
Management and Budget under
Executive Order 12866.
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List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and

Regulation Promulgation

Accordingly, part 17, subchapter B of
chapter I, title 50 of the Code of Federal
Regulations, is amended as set forth
below:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:
Authority: 16 U.S.C. 1361-1407; 16 U.S.C.

1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

2. Section 17.12(h) is amended by
adding the following, in alphabetical
order under FLOWERING PLANTS, to
the List of Endangered and Threatened
Plants to read as follows:

§17.12 Endangered and threatened plants.

Nashville Basin, Tennessee. Rhodora recordkeeping requirements, and oo
54:182-192. Transportation. (h)y* * =
Species - .
Historic range Family Status \ﬁ\ért]:g (I’-]:;Il:t)ll(tzgtl Sﬁjelg;al
Scientific name Common name
FLOWERING PLANTS
* * * * * * *
Lesquerella perforata Spring Creek US.A. (TN) e Brassicaceae ......... E 599 NA NA
bladderpod.
* * * * * * *

Dated: November 12, 1996.
John G. Rogers,
Acting Director, Fish and Wildlife Service.
[FR Doc. 96—-32541 Filed 12—20-96; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 951116270-5308-02; I.D.
121396A]

Fisheries of the Northeastern United
States; Summer Flounder Fishery;
Adjustments to the 1996 Delaware
State Quota

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Commercial quota adjustment.

SUMMARY: NMFS announces an
adjustment to the commercial quota for
the Delaware 1996 summer flounder
fishery. This action complies with
regulations implementing the Fishery

Management Plan for the Summer
Flounder Fishery (FMP), which require
that annual quota overages landed in
any state be deducted from that state’s
quota for the following year. The public
is advised that a quota adjustment has
been made and is informed of the
revised quota for the State of Delaware.
EFFECTIVE DATE: December 18, 1996,
through December 31, 1996.
FOR FURTHER INFORMATION CONTACT:
Dana Hartley, Fishery Management
Specialist, 508-281-9226.
SUPPLEMENTARY INFORMATION:
Regulations implementing the FMP are
found at 50 CFR part 648 Subparts A
and G. The regulations require annual
specification of a coastwide commercial
quota that is apportioned among the
Atlantic coastal states from North
Carolina through Maine. The process to
set the annual commercial quota and the
percent allocated to each state is
described in §648.100. The commercial
summer flounder quota for the 1996
calendar year, adopted to ensure
achievement of the appropriate fishing
mortality rate of 0.41 for 1996, was set
equal to 11,111,298 Ib (5.0 million kg)
(January 4, 1996, 61 FR 291).

Section 648.100(d)(2) provides that all
landings for sale in a state shall be

applied against that state’s annual
commercial quota. Any landings in
excess of the state’s quota will be
deducted from that state’s annual quota
for the following year. Based on dealer
reports and other available information,
NMFS published final landings for 1995
and associated commercial quota
adjustments for 1996 on April 5, 1996
(61 FR 15199). At that time, available
data indicated that Delaware had
landings for 1995 that exceeded the
1995 quota by 458 Ib (208 kg). Since that
notification was published, 1,241 Ib
(563 kg) of additional 1995 landings
have been reported for Delaware,
meaning that Delaware now has an
overage for 1995 of 1,699 Ib (771 kg).
These landings data for Delaware that
were recently obtained by NMFS,
necessitate this publication of an
adjustment. This adjustment reduces the
1996 Delaware quota allocation from
1,977 Ib (897 kg) to 278 Ib (126 kg).
Landings in Delaware’s 1996
commercial fishery will be applied
against the adjusted 278-Ib (126-kg) state
guota, and any overage will be
subtracted from the state’s 1997 initial
quota. Estimated 1996 summer flounder
landings for the State of Delaware are
7,153 1b (3,245 kg).
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This action does not affect a
notification concerning the commercial
quota harvest that prohibited further
landing of summer flounder by federally
permitted vessels in Delaware made
effective July 19, 1996 (61 FR 38403).

A proposed rule containing 1997

specifications for the summer flounder

fishery was published in the Federal
Register on December 18, 1996. This

current action updates the information

relevant to Delaware as published in

Table 2 of that proposed rule (i.e., the
1996 quota for that state is now 278 Ib
(126 kgq)). Final specifications for the
1997 Summer Flounder Fishery will
reflect the following commercial quota
adjustments for Delaware:

1995 quota 1995 landings 1995 coverage 1996 initial quota 1996 adjusted quota
Ib kg Ib kg Ib kg Ib kg Ib kg
2,614 1,186 4,313 1,956 1,699 771 1,977 897 278 126

Classification

This action is required by 50 CFR part
648 and is exempt from review under
E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: December 17, 1996.

Gary C. Matlock,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 96-32508 Filed 12-18-96; 3:15 pm]
BILLING CODE 3510-22-W
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Monday, December 23, 1996

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 980
[FV96-980-1 PR]

Vegetables; Import Regulations;
Removal of Banana and Fingerling
Types of Potatoes and Exemption of
Potatoes for Potato Salad From the
Potato Import Regulation

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
remove banana/fingerling potatoes from
the provisions of the potato import
regulation (import regulation). Such
potatoes cannot now be imported
because they are too small or misshapen
to meet the minimum requirements
under the import regulation. Removing
banana/fingerling potatoes from the
potato import regulation would allow
such potatoes, which do not compete
with potatoes currently regulated under
Federal marketing orders, to be
imported for specialized markets. This
proposed rule also would reclassify
potatoes used to make fresh potato salad
as potatoes for processing. Such
potatoes would then be exempt from the
grade, size, quality, and maturity
requirements of the potato import
regulation.

DATES: Comments must be received by
January 22, 1997.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposed rule.
Comments must be sent in triplicate to
the Docket Clerk, Fruit and Vegetable
Division, AMS, USDA, room 2525-S,
P.O. Box 96456, Washington, DC 20090—
6456; Fax number (202) 720-5698. All
comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be made available for public
inspection in the Office of the Docket
Clerk during regular business hours.

FOR FURTHER INFORMATION CONTACT:
Robert F. Matthews, Marketing
Specialist, Marketing Order
Administration Branch, F&V, AMS,
USDA, room 2525-S, P.O. Box 96456,
Washington, DC 20090-6456;
Telephone: (202) 690-0464; Fax
number: (202) 720-5698. Small
businesses may request information on
compliance with this proposed
regulation by contacting: Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Division,
AMS, USDA, P.O. Box 96456, room
2525-S, Washington, DC 20090-6456;
Telephone: (202) 720-2491; Fax
number: (202) 720-5698.

SUPPLEMENTARY INFORMATION: This
proposal to change the potato import
regulation (7 CFR 980.1; 61 FR 13051,
March 26, 1996) is issued under section
8e of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This proposed rule is
not intended to have retroactive effect.
This proposed rule would not preempt
any State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.
There are no administrative procedures
which must be exhausted prior to any
judicial challenge to the provisions of
this proposed rule.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened. There
are approximately 62 importers of
potatoes who would be affected by this
proposal. Small agricultural service
firms, which include potato importers,
have been defined by the Small
Business Administration (13 CFR
121.601) as those having annual receipts
of less than $5,000,000. The majority of
potato importers may be classified as
small entities.

Import regulations issued under the
Act are based on regulations established
under Federal marketing orders which
regulate the handling of domestically
produced products. Thus, this proposed
rule should impact on both small and
large business entities in a manner
comparable to rules issued under
marketing orders.

This rule proposes to remove banana/
fingerling types of potatoes from the
minimum grade, size, quality, and
maturity provisions of the potato import
regulation. These potatoes cannot now
be imported because they cannot meet
the minimum size or shape
requirements under the import
regulation. Removing banana/fingerling
potatoes from the minimum
requirements of the import regulation
would allow such potatoes, which do
not compete with potatoes currently
regulated under Federal marketing
orders, to be imported for specialized
markets. Most importers of these
potatoes are small business entities that
would benefit from being able to import
and sell such potatoes.

Reclassifying potatoes imported for
use in the preparation of fresh potato
salad as potatoes for processing will
benefit importers, both large and small.
The importers of such potatoes will be
subject only to a form filing requirement
necessary for the Department to
determine that the potatoes are used for
their intended purpose. The form filing
requirement is specified in §980.501
(OMB No. 0581-0167).

Therefore, the AMS has determined
that this proposal would not have a
significant economic impact on a
substantial number of small entities.

Section 8e of the Act provides that
whenever certain specified
commodities, including potatoes, are
regulated under a Federal marketing
order, imports of that commodity into
the United States are prohibited unless
they meet the same or comparable
grade, size, quality, and maturity
requirements. Section 8e also provides
that whenever two or more marketing
orders regulate the same commodity
produced in different areas of the
United States, the Secretary shall
determine with which area the imported
commodity is in most direct
competition and apply regulations
based on that area to the imported
commodity.
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The Secretary has determined that
imported potatoes are in most direct
competition with potatoes grown in
designated counties in Idaho and
Oregon, the States of Washington,
Colorado, and in designated counties in
North Carolina and Virginia.
Additionally, the Secretary has found
that the minimum grade, size, quality,
and maturity requirements for certain
types of potatoes imported during
specified periods should be the same as
those established under the various
marketing orders in effect.

Marketing Order No. 945 (7 CFR part
945) regulates the handling of potatoes
grown in designated counties of Idaho
and Eastern Oregon; all long types of
potatoes imported into the U.S. must
meet the minimum grade, size, quality,
and maturity requirements established
under this marketing order all year.
Marketing Order No. 946 (7 CFR part
946) regulates the handling of potatoes
grown in the State of Washington;
imported round red potatoes must meet
the requirements established under this
order during the July through September
period each year. Marketing Order No.
948 (7 CFR part 948) regulates the
handling of potatoes grown in Colorado;
imported round red potatoes must meet
the requirements established under this
order during the October through the
following June period each season, and
imported round white potatoes during
the August through the following June
4 period each season. Marketing Order
No. 953 (7 CFR part 953) regulates the
handling of potatoes grown in
designated counties in Virginia and
North Carolina; imported round white
potatoes must meet the requirements
established under this order during the
June 5 through July 31 period each year.

The Department has been asked by an
importer to remove small white and
non-white fleshed varieties of potatoes,
known to the trade as banana or
fingerling potatoes, from the
requirements of the potato import
regulation.

These potatoes are much smaller and
different in appearance from the round
red, round white, or long types of
potatoes usually found in the
marketplace, and are different varieties,
not just round or long types that have
not reached maturity. The Department
had considered a requirement for
maximum size for these potatoes. After
examining samples of banana/fingerling
potatoes provided by the importer and
a domestic producer, the Department
concluded that limiting banana/
fingerling potatoes to a maximum size
may not be an appropriate criterion.
However, such potatoes are frequently
misshapen compared to potato varieties

produced commercially and have a
significantly different appearance than
the usual commercial varieties.

Recent trends in consumer
preferences have resulted in an
increasing demand for ““banana’” and
“fingerling” type potatoes. These have a
“niche’” market as a *‘gourmet” item,
and usually bring a much higher price
than the potatoes usually found in the
marketplace. Removing genetically
different varieties of potatoes, such as
“banana” and “fingerling” types, both
white and non-white fleshed, from the
potato import regulation would
recognize that these potatoes do not
compete directly with the major
commercial varieties regulated under
the various marketing orders.

Compliance procedures for banana/
fingerling potatoes would be similar to
those currently used for the importation
of certified seed potatoes. Two
alternatives to this proposed rule were
considered. The first would have
classified the banana/fingerling potatoes
as tablestock potatoes, and the second
alternative would have required
importers to submit Exempt Commodity
Form FV-6 to the U.S. Customs Service
and to the Department, and receivers to
complete the third part of the F\V-6 and
return it to the Department. Both of
these alternatives were rejected with the
proposed rule considered to be the most
practicable and least burdensome
alternative.

On March 26, 1996, the Department
revised the potato import regulation (61
FR 13051; March 26, 1996). Among
other things, the final rule stated that
potatoes offered for importation for use
in the preparation of fresh potato salad
would be considered as a fresh use, and,
therefore, not be exempt from the grade,
size, quality, and maturity requirements
of the potato import regulation.

Since publication of that rule, the
Department has determined that the
marketing orders for domestically
produced potatoes Nos. 945 (Idaho-
Eastern Oregon), 946 (Washington), 947
(Oregon-Northern California), 948
(Colorado), and 953 (Southeastern
States), define *‘other processing’ as the
preparation of potatoes for market
which involves the application of heat
or cold to such an extent that the natural
form or stability of the commodity
undergoes a substantial change. In the
preparation of fresh potato salad, the
potatoes are boiled prior to being mixed
with the other ingredients. Therefore,
potatoes shipped under these orders for
processing into fresh potato salad are
exempt from minimum grade, size,
quality, and maturity requirements
established under the orders. Potatoes
imported for that use also should be

exempt from the grade, size, quality,
and maturity requirements of the potato
import regulation. Appropriate changes
are proposed to exempt such potatoes
from all such requirements. Importers of
such potatoes would be subject to FV—
6 form filing requirements to assure that
any potatoes imported for use in the
preparation of fresh potato salad were
properly used. The form filing
requirements are specified in section
980.501.

A minor editorial change is proposed
to be made to recognize that the U.S.
Bureau of Customs is now called the
U.S. Customs Service.

In accordance with section 8e of the
Act, the U.S. Trade Representative has
concurred with the issuance of this
proposed rule.

A 30-day comment period is provided
to allow interested persons to respond
to this proposal. All written comments
timely received will be considered
before a final determination is made on
this matter.

List of Subjects in 7 CFR Part 980

Food grades and standards, Imports,
Marketing agreements, Onions, Potatoes,
Tomatoes.

For the reasons set forth in the

preamble, 7 CFR part 980 is proposed to
be amended as follows:

PART 980—VEGETABLES; IMPORT
REGULATIONS

1. The authority citation for 7 CFR
part 980 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2.In §980.1, paragraph (b)
introductory text is revised and
paragraphs (h)(1) and (h)(2) are
redesignated as paragraphs (i) and (j)
and revised, to read as follows:

§980.1 Import regulations; Irish potatoes.
* * * * *

(b) Grade, size, quality, and maturity
requirements. The importation of Irish
potatoes, except banana/fingerling
potatoes and certified seed potatoes,
shall be prohibited unless they comply
with the following requirements.

* * * * *

(i) Definitions. (1) For the purpose of
this part, potatoes meeting the
requirements of Canada No. 1 grade and
Canada No. 2 grade shall be deemed to
comply with the requirements of the
U.S. No. 1 grade and U.S. No. 2 grade,
respectively, and the tolerances for size
as set forth in the U.S. Standards for
Potatoes (§851.1540 to 51.1566,
inclusive of this title) may be used.

(2) Importation means release from
custody of the U.S. Customs Service.
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(3) Banana/fingerling potatoes means
various varieties of potatoes which,
when mature, have a significantly
different shape from normal commercial
varieties of potatoes to the extent that
they may be seriously misshapen as set
forth in the U.S.Standards for Grades of
Potatoes, 8§ 51.1540 through 51.1566.

(j) Exemptions. The grade, size,
quality, and maturity requirements of
this section shall not be applicable to
potatoes imported for canning, freezing,
other processing, livestock feed, charity,
or relief, but such potatoes shall be
subject to the safeguard provisions
contained in section 980.501. Processing
includes canning, freezing, dehydration,
chips, shoestrings, starch, cooking the
potatoes for use in fresh potato salad,
and flour. Processing does not include
potatoes that are only peeled, or cooled,
sliced, diced, or treated to prevent
oxidation.

Dated: December 17, 1996.
Robert C. Keeney,
Director, Fruit and Vegetable Division.
[FR Doc. 96-32514 Filed 12—-20-96; 8:45 am]
BILLING CODE 3410-02—-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 61
[Docket No. PRM-61-3]

Heartland Operation To Protect the
Environment: Denial of Petition for
Rulemaking

AGENCY: Nuclear Regulatory
Commission.

ACTION: Denial of petition for
rulemaking.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is denying a petition
for rulemaking (PRM—61-3) submitted
by the Heartland Operation to Protect
the Environment. The petitioner
requested that the NRC amend its
regulations to adopt a rule regarding
government ownership of a low-level
radioactive waste (LLRW) or (LLW)
disposal site that is consistent with
petitioner’s view of the applicable
Federal statutes. The petition is being
denied because the NRC believes there
is no conflict between Section 151(b) of
the Nuclear Waste Policy Act (NWPA)
and its regulations requiring that LLW
disposal facilities be sited on land
owned by Federal or State government.
The NRC has the authority to require
Federal or State land ownership as a
condition for licensing a LLW disposal
facility and continues to believe the

existing regulatory procedures are
appropriate.

ADDRESSES: Copies of the petition for
rulemaking, the public comments
received, and the NRC’s letter to the
petitioner are available for public
inspection or copying in the NRC Public
Document Room, 2120 L Street NW.
(Lowver Level), Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Mark Haisfield, Office of Nuclear
Regulatory Research, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone (301) 415-
6196, E-mail MFH@nrc.gov.

SUPPLEMENTARY INFORMATION:

Background

On August 3, 1994 (59 FR 39485),
prior to receipt of the petition (PRM—
61-3), the NRC published an advance
notice of proposed rulemaking
(ANPRM) in the Federal Register
regarding land ownership. The ANPRM
announced that the NRC was
considering amending its regulations in
10 CFR 61.59(a) to allow private
ownership of the land used for a LLRW
disposal facility site as an alternative to
the current requirements for Federal or
State ownership. On July 18, 1995 (60
FR 36744), the NRC published in the
Federal Register a notice withdrawing
the ANPRM because the rule change
was not warranted or needed. The basis
for this decision was the general
indication from States and compacts
that they do not need, nor would they
allow, private ownership, and that the
rule change under consideration could
be potentially disruptive to the current
LLW program.

The Petition

On January 9, 1996 (61 FR 633), the
NRC published a notice of receipt of a
petition for rulemaking filed by the
Heartland Operation to Protect the
Environment (HOPE). The petitioner
states that the NRC’s present regulation
(10 CFR 61.59(a)), which permits
disposal of LLW ““only on land owned
in fee by the Federal or a State
government,” is in conflict with a
provision in Section 151(b) of the
Nuclear Waste Policy Act of 1982, as
amended. The NWPA authorizes the
U.S. Department of Energy (DOE) “to
assume title and custody of low-level
radioactive waste and the land on which
such waste is disposed of, upon request
of the owner of such waste and land and
following termination of the license
issued by the Commission for such
disposal * * *.” Therefore, the
petitioner proposes that the NRC
regulations should conform to the
NWPA provision and require private

land ownership during operations and
closure of the facility, then converting
title to the site to the DOE.

The petitioner, who also commented
on the ANPRM, further states that the
notice withdrawing the ANPRM
contains no documentation or statement
of any issue of public health and safety
as the basis for the regulation.
Therefore, the petitioner believes that
public health and safety cannot be an
issue upon which the NRC regulation is
based.

The notice of withdrawal contains the
statement: “The Commission believes
that the potential negative impact of
disrupting the current process far
outweighs any potential benefits that
might be derived from making a generic
rule change at this time.” In response,
the petitioner asserts that the
Commission’s role is to regulate nuclear
material in a manner that protects
public health and safety and the
environment, that its role is not to
facilitate specific processes, i.e., the
current LLRW disposal process.

The petitioner references the
following quotation the NRC used in the
withdrawal notice. This quotation came
from one of the comments received on
the ANPRM.

For over three decades the public has been
led to believe that all LLW disposal sites
would necessarily be owned and controlled
by either a Federal or State government. This,
we believe, has been an important factor in
convincing many proponent groups and State
and local LLW advisory groups that LLW can
and will be disposed of in a safe manner. To
now try and convince these groups that
Federal or State ownership of LLW disposal
sites is not required, may be difficult and
generate a significant credibility problem.

In response, the petitioner states that
“* * * credibility problems occur when
misrepresentations—i.e. government
ownership is necessary in order to
assure proper LLRW management—are
initially made, and that such credibility
problems are exacerbated the longer
such misrepresentations are allowed to
continue.” The petitioner asserts that
there would appear to be a larger
credibility problem for the Commission
to maintain 10 CFR 61.59(a) that is, in
the petitioners’s view, in direct conflict
with a statute (i.e., Section 151(b) of the
NWPA). The petitioner offers that, “The
Commission might reflect on the
Department of Energy’s recent efforts to
gain credibility by coming clean on past
misrepresentations—i.e. secret radiation
studies.”

Public Comments on the Petition

The notice of receipt of the petition
for rulemaking invited interested
persons to submit written comments
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concerning the petition. The NRC
received six comment letters. Three
comment letters were received from
States, one from the DOE, one from the
Nuclear Energy Institute (NEI), and one
from an environmental organization.
The comments generally focused on the
main element of the petition, that the
Commission amend its regulations to
adopt a rule regarding government
ownership of a LLW disposal facility
that mirrors the NWPA or the resultant
impact of this rule change. One
commenter supported the petitioner and
the other five believe the petition
should be denied. The comments and
responses were reviewed and
considered in the development of NRC’s
decision on this petition. These
comments are available in the NRC
Public Document Room. A summary of
the significant comments follows:

The commenter that supported this
petition for rulemaking was the State of
Nebraska. Nebraska had also
commented on the ANPRM discussed
above, and its position continues to
support the petitioner’s view that the
current NRC rule conflicts with the
NWPA. Its comment also states that,

“* * *there is very little connection
between promulgating regulations
deemed necessary or desirable to protect
public health or to minimize danger to
life and property and the current
regulation which requires low-level
waste disposal on land owned by the
federal or state government before a
facility can be licensed. While there
may be a need for having the state or
federal government involved in owning
the property AFTER the operation and
closure of a facility, this is not what the
current rule does. Instead, it requires
state or federal ownership prior to the
license being issued” (emphasis in the
original).

The positions and specific comments
from the five commenters who believe
the petition should be denied are
basically covered in the ““Reasons for
Denial” Section.

Reasons for Denial

The NRC is denying the petition for
the following reasons: First, the NRC
believes the petitioner is incorrect that
the current regulations are inconsistent
with Section 151(b) of the NWPA;
second, the NRC has the authority to
require Federal or State land ownership
as a condition for licensing a LLW
disposal facility and continues to
believe the existing regulatory
procedures are appropriate; and third,
the NRC continues to believe that there
would be a negative impact if the
changes proposed by the petitioner were
implemented.

1. The NRC agrees with those
commenters who believe the petitioner
has incorrectly interpreted the language
and intent of the NWPA. Section 151(b)
of the NWPA merely authorizes, but
does not require, the DOE to take title
to LLW disposal facility sites following
termination of an NRC license for such
disposal. This is demonstrated by the
discretionary language of the statute.
For example, under Section 151(b), as
quoted by the petitioner, “The Secretary
(DOE) [sic] shall have the [sic] authority
to assume title and custody of low-level
radioactive waste and the land on which
such waste is disposed of, upon request
by [sic] the owner of such waste and
land and following termination of the
license issued by the Commission (NRC)
[sic] for such disposal * * *.”” The NRC
believes that there is no conflict
between Section 151(b) of the NWPA
and 10 CFR 61.59(a). NRC’s requirement
under 861.59(a), that facilities be sited
on land owned by Federal or State
government, does not prevent DOE from
exercising its authority under Section
151(b) of the NWPA to assume title and
custody after license termination. The
DOE is a Federal entity and thus could
satisfy the § 61.59(a) requirement for
governmental land ownership. The NRC
regulation in §61.59(a) is broader than
the statutory requirement. For example,
assuming for purposes of argument, if
DOE lacked the authority under Section
151(b) of the NWPA to own a disposal
site prior to license termination, NRC’s
regulations would allow another Federal
or State entity to own the land as
required by §61.59(a). The focus of
§61.59(a) is on Federal or State land
ownership, whereas the focus of Section
151(b) is on DOE’s authority to assume
title and custody of a LLW disposal
facility.

Further, under Section 151(b)(2), “If
the Secretary assumes title and custody
of any such waste and land under this
subsection, the Secretary shall maintain
such waste and land in a manner that
will protect the public health and safety,
and the environment.” The NWPA thus
allows the DOE, if it so chooses, to
assume title and custody of the waste
and land after license termination. The
discretionary nature of the statutory
language indicates that the petitioner’s
conclusion is incorrect.

Finally, 861.59(a), on its face does not
impose any obligation on the States,
rather it imposes a condition with
respect to land disposal of low-level
waste, namely that the Commission will
permit disposal of low-level waste only
on land owned by a Federal or State
entity. Thus, we see no conflict with the
holding in New York v. United States,
112 S. Ct. 2408 (1992) that Congress

does not have the authority under the
Constitution to compel the States to take
affirmative action with regard to waste
disposal. Similarly, NRC’s regulation,
§61.59(a), does not direct or compel the
States to take affirmative action with
regard to waste disposal.

2. As stated in the notice of
withdrawal of the ANPRM, the
“Commission believes there is adequate
statutory authority for the NRC to
require Federal or State land
ownership.” This authority comes from
the Atomic Energy Act of 1954, as
amended, in Section 161b which gives
the Commission the authority to
promulgate regulations deemed
necessary or desirable to protect health
or to minimize danger to life or
property. The requirement for Federal or
State government ownership of land for
disposal of waste at a land disposal
facility has been a requirement in the
Commission’s regulations since the
inception of commercial disposal
operations (NRC promulgated the land
ownership requirement in 1961 (26 FR
352, January 18, 1961)). In exceptional
cases an exemption from this
requirement may be granted in the
public interest if life or property is not
endangered pursuant to 10 CFR 61.6.
The granting of an exemption by the
State of Utah from State land ownership
regulations led the Commission to issue
the ANPRM in order to solicit
comments regarding the possible
desirability of changing the rule, but the
majority of comments received in
response to that solicitation convinced
the Commission that no change should
be made. The NRC continues to believe
that the requirement for governmental
land ownership in §61.59(a) will ensure
control of the disposal site after closure,
and thereby reduce the potential for
inadvertent intrusion, better ensure
integrity of the site, and facilitate
monitoring of site performance. Further,
the NRC staff believes that requiring
government ownership prior to
licensing is beneficial so that a potential
licensing issue is settled prior to the
facility beginning operation. The
experience of the State of California in
obtaining Federal land for the proposed
Ward Valley disposal facility is a case
in point that transfer of land is not
automatic and should not be assumed at
the time the license is granted.
Therefore, requiring governmental land
ownership prior to licensing is an
appropriate regulatory requirement.

3. In addition, as discussed in the
notice of withdrawal of the ANPRM and
by several of the commenters, the
proposed change in the requirements
could have a de-stabilizing effect on the
ongoing efforts by the States to license
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LLW disposal facilities. The NRC
believes that because there would be no
health and safety benefit from the
proposed change in requirements, it is
inappropriate to take an action which
could have an adverse impact on the
timely development of safe LLW
disposal facilities.

For reasons cited in this document,
the NRC denies the petition.

Dated at Rockville, Maryland, this 9th day
of December, 1996.

For the Nuclear Regulatory Commission.
James M. Taylor,
Executive Director for Operations.
[FR Doc. 96-32486 Filed 12—20-96; 8:45 am)]
BILLING CODE 7590-01-P

FEDERAL RESERVE SYSTEM

12 CFR Parts 207, 220, and 221

[Regulations G, T, and U; Docket No. R—
0944]

Securities Credit Transactions

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: The Board is extending the
comment period on its proposal to
amend its margin regulations,
Regulations G, T, and U, to give the
public additional time to comment on
the proposal. The Secretary of the
Board, acting pursuant to delegated
authority, has extended the comment
period from December 26, 1996, to
January 31, 1997, to give the public
additional time to provide comments.
DATES: Comments should be received on
or before January 31, 1997.

ADDRESSES: Comments should refer to
Docket R—0944, and may be mailed to
William Wiles, Secretary, Board of
Governors of the Federal Reserve
System, 20th Street and Constitution
Avenue, N.W., Washington, DC 20551.
Comments addressed to Mr. Wiles also
may be delivered to Room B—2222 of the
Eccles Building between 8:45 a.m. and
5:15 p.m. weekdays, or to the guard
station in the Eccles Building courtyard
on 20th Street N.W. (between
Constitution Avenue and C Street N.W.)
at any time. Comments received will be
available for inspection in Room MP—
500 of the Martin Building between 9:00
a.m. and 5:00 p.m. weekdays, except as
provided in 12 CFR 261.9 of the Board’s
Rules Regarding the Availability of
Information.

FOR FURTHER INFORMATION CONTACT:
Oliver Ireland, Associate General
Counsel (202) 452-3625, Gregory Baer,

Managing Senior Counsel (202) 452—
3236, or Scott Holz, Senior Attorney
(202) 452-2966, Legal Division; for the
hearing impaired only,
Telecommunications Device for the Deaf
(TDD), Dorothea Thompson (202) 452—
3544.
SUPPLEMENTARY INFORMATION: On
November 26, 1996, the Board requested
comment on amendments to its margin
regulations, Regulations G, T, and U (61
FR 60168).

By order of the Secretary of the Board,
acting pursuant to delegated authority for the

Board of Governors of the Federal Reserve
System, December 17, 1996.

William W. Wiles,

Secretary of the Board.

[FR Doc. 96-32474 Filed 12—20-96; 8:45 am]
BILLING CODE 6210-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 94-SW-28-AD]

Airworthiness Directives; Bell
Helicopter Textron, Inc. Model 214ST
Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to Bell
Helicopter Textron, Inc. (BHTI) Model
214ST helicopters. This proposal would
require creation of a component history
card using a Retirement Index Number
(RIN) system; would establish a system
for tracking increases to the
accumulated RIN; and would establish a
maximum accumulated RIN for the
pillow block bearing bolts (bearing
bolts). This proposal is prompted by
fatigue analyses and tests that show
certain bearing bolts fail sooner than
originally anticipated because of the
unanticipated high number of takeoffs
and external load lifts utilizing high-
power settings in addition to the time-
in-service (TIS) accrued under other
operating conditions. The actions
specified by the proposed AD are
intended to prevent fatigue failure of the
bearing bolts, which could result in
failure of the main rotor system and
subsequent loss of control of the
helicopter.

DATES: Comments must be received by
February 21, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 94-SW-28-AD, 2601
Meacham Blvd., Room 663, Fort Worth,
Texas 76137. Comments may be
inspected at this location between 9:00
a.m. and 3:00 p.m., Monday through
Friday, except Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Bell Helicopter Textron, Inc., Product
Support Department, P.O. Box 482, Fort
Worth, Texas, 76101.

FOR FURTHER INFORMATION CONTACT: Mr.
Charles Harrison, Aerospace Engineer,
FAA, Rotorcraft Certification Office,
Rotorcraft Directorate, Fort Worth,
Texas 76193-0170, telephone (817)
222-5447, fax (817) 222-5959.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 94-SW28-AD.” The
postcard will be date stamped and
returned to the commenter.

Auvailability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Office of the Assistant Chief
Counsel, Attention: Rules Docket No.
94-SW-28-AD, 2601 Meacham Blvd.,
Room 663, Fort Worth, Texas 76137.
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Discussion

This notice proposes the adoption of
a new airworthiness directive (AD) that
is applicable to BHTI Model 214ST
helicopters. This proposal would
require, within the next 25 hours TIS
after the effective date of this AD,
creation of a component history card
using the RIN system for certain bearing
bolts on the Model 214ST helicopters; a
system for tracking increases to the
accumulated RIN; and would establish a
maximum accumulated RIN of 17,000
for the Model 214ST helicopter bearing
bolts. Fatigue analyses and tests by the
manufacturer show that certain bearing
bolts fail sooner than originally
anticipated because of the unanticipated
high number of takeoffs and external
load lifts utilizing high-power settings
in addition to the TIS accrued under
other operating conditions. This
condition, if not corrected, could result
in fatigue failure of the bearing bolts,
which could result in failure of the main
rotor system and subsequent loss of
control of the helicopter.

The FAA has reviewed BHTI Alert
Service Bulletin (ASB) No. 214ST-94—
69, dated November 7, 1994, which
describes procedures for creation of a
component history card within the next
25 hours TIS for Model 214ST
helicopters. The ASB also describes the
retirement life as 17,000 RIN for the
bearing bolts installed on the Model
214ST helicopters.

Since an unsafe condition has been
identified that is likely to exist or
develop on other BHTI Model 214ST
helicopters of the same type design, the
proposed AD would require creation of
a component history card using the RIN
system; a system for tracking increases
to the accumulated RIN; and would
establish a maximum accumulated RIN
of 17,000 for the Model 214ST
helicopter bearing bolts.

The FAA estimates that 6 helicopters
of U.S. registry would be affected by this
proposed AD, and that it would take (1)
24 work hours per helicopter to replace
the affected bearing bolts due to the new
method of determining the retirement
life required by this AD; (2) 2 work
hours per helicopter to create the
component history card or equivalent
record (record); (3) 10 work hours per
helicopter to maintain the record each
year, and that the average labor rate is
$60 per work hour. Required parts
would cost approximately $2,000 per
helicopter. Based on these figures, the
total cost impact of the proposed AD on
U.S. operators for the first year is
estimated to be $7,760 and each
subsequent year to be $7,160. These
costs assume replacement of the bearing

bolts in one-sixth of the fleet each year,
creation and maintenance of the records
for all the fleet the first year, and
creation of one-sixth of the fleet’s
records and maintenance of the records
for all the fleet each subsequent year.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

Bell Helicopter Textron Inc.: Docket No. 94—
SW-28-AD.

Applicability: All Model 214ST helicopters
with pillow block bearing bolts (bearing
bolts), part number (P/N) 20-057-12—-48D or
-50D, installed, certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been

modified, altered, or repaired in the area
subject to the requirements of this AD. For
helicopters that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (e) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition, or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any helicopter
from the applicability of this AD.

Compliance: Required within 25 hours
time-in-service (TIS) after the effective date
of this AD, unless accomplished previously.

To prevent fatigue failure of the bearing
bolts, which could result in failure of the
main rotor system and subsequent loss of
control of the helicopter, accomplish the
following:

(a) Create a component history card or an
equivalent record for the bearing bolts, P/N
20-057-12-48D or -50D.

(b) To determine the accumulated RIN to
date on parts in service, multiply the factored
flight hour total to date by 13.6 (round-off the
result to the next higher whole number).
Record on the component history card the
accumulated Retirement Index Number
(RIN).

Note 2: Bell Helicopter Textron, Inc. Alert
Service Bulletin 214ST-94-69, dated
November 7, 1994, pertains to this AD.

(c) After compliance with paragraphs (a)
and (b) of this AD, during each operation
thereafter, maintain a count of each takeoff
and external load lift performed, and at the
end of each day’s operations, increase the
accumulated RIN on the component history
cards as follows:

(1) Increase the RIN by 2 for each takeoff.

(2) Increase the RIN by 2 for each external
load lift or, increase the RIN by 4 for each
external load lift operation in which the load
is picked up at a higher elevation and
released at a lower elevation, and the
difference in elevation between the pickup
point and the release point is 200 feet or
greater.

(d) Remove the bearing bolts from service
on or before attaining an accumulated RIN of
17,000. If any of the four bearing bolts are
replaced based on condition, then all four
bolts must be replaced at that time. The bolts
are no longer retired based upon flight hours.
This AD revises the Airworthiness
Limitations section of the maintenance
manual by establishing a new retirement life
for the bearing bolts of 17,000 RIN.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Rotorcraft
Certification Office, FAA, Rotorcraft
Directorate. Operators shall submit their
requests through an FAA Principal
Maintenance Inspector, who may concur or
comment and then send it to the Manager,
Rotorcraft Certification Office.
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Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Rotorcraft Certification
Office.

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

Issued in Fort Worth, Texas, on December
9, 1996.

Eric Bries,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 96—-32434 Filed 12—-20-96; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39
[Docket No. 96—CE—34—-AD]
RIN 2120-AA64

Airworthiness Directives; Raytheon
Aircraft Company Models E33, F33,
G33, E33A, F33A, E33C, F33C, C35,
D35, E35, F35, G35, H35, J35, K35, M35,
N35, P35, S35, V35, V35A, V35B,
V35TC, V35ATC, V35BTC, 36, A36,
A36TC, B36TC, 50, B50, C50, 95-55,
95A55, 95B55, 95C55, D55, E55, 56TC,
A56TC, 58, 58TC, 95, B95, B95A, D95A,
and E95 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to Raytheon
Aircraft Company (Raytheon) Models
E33, F33, G33, E33A, F33A, E33C, F33C,
C35, D35, E35, F35, G35, H35, J35, K35,
M35, N35, P35, S35, V35, V35A, V35B,
V35TC, V35ATC, V35BTC, 36, A36,
A36TC, B36TC, 50, B50, C50, 95-55,
95A55, 95B55, 95C55, D55, E55, 56 TC,
AB6TC, 58, 58TC, 95, B95, B95A, DI5A,
and E95 airplanes. The proposed action
would require checking the interior
cabin door handle and the interior
utility door handle for proper locking,
and if the handles do not lock, re-
installing the door handles correctly for
the lock to engage. Reports of the
interior utility and interior cabin door
handles opening without depressing the
lock release button prompted the
proposed action. The actions specified
by the proposed AD are intended to
prevent unintentional opening of the
interior cabin side door and the interior
utility door while in flight, which if not
detected and corrected, could result in
injury to passengers.

DATES: Comments must be received on
or before February 21, 1997.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Assistant Chief Counsel,
Attention: Rules Docket No. 96—CE-34—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.
Service information that applies to the
proposed AD may be obtained from
Raytheon Aircraft Company, P.O. Box
85, Wichita, Kansas 67201-0085. This
information also may be examined at
the Rules Docket at the address above.
FOR FURTHER INFORMATION CONTACT: Mr.
Larry Engler, FAA, Wichita Aircraft
Certification Office, 1801 Airport Road,
Room 100, Mid-Continent Airport,
Wichita, Kansas 67209; telephone (316)
946-4122; facsimile (316) 946-4407.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 96—CE—34—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the

Assistant Chief Counsel, Attention:
Rules Docket No. 96—CE-34—-AD, Room
1558, 601 E. 12th Street, Kansas City,
Missouri 64106.

Events Leading to the Proposed Action

Reports received from nine owners/
operators of Raytheon Models E33, F33,
G33, E33A, F33A, E33C, F33C, C35,
D35, E35, F35, G35, H35, J35, K35, M35,
N35, P35, S35, V35, V35A, V35B,
V35TC, V35ATC, V35BTC, 36, A36,
A36TC, B36TC, 50, B50, C50, 95-55,
95A55, 95B55, 95C55, D55, E55, 56 TC,
ABBTC, 58, 58TC, 95, B95, B95A, DI95A,
and E95 airplanes show that the interior
side cabin door and utility door may
open unintentionally because the door
handle’s lock release button may not
catch due to improper installation. If
this problem is not discovered and
corrected, a passenger or crew member
could lean his/her hand down on the
supposedly locked door handle and the
door would open without warning.

Related Service Information

Raytheon has issued Service Bulletin
No. 2693, Issued May 1996 which
specifies inspecting the airplane’s
interior side cabin door and utility door
handles for locking and proper
installation.

Explanation of the Provision of the
Proposed Action

After examining the circumstances
and reviewing all available information
related to the incidents described above,
the FAA has determined that AD action
should be taken to prevent
unintentional opening of the interior
cabin side door and the interior utility
door while in flight, which if not
detected and corrected, could result in
injury to passengers.

Since an unsafe condition has been
identified that is likely to exist or
develop in other Raytheon Models E33,
F33, G33, E33A, F33A, E33C, F33C,
C35, D35, E35, F35, G35, H35, J35, K35,
M35, N35, P35, S35, V35, V35A, V35B,
V35TC, V35ATC, V35BTC, 36, A36,
A36TC, B36TC, 50, B50, C50, 95-55,
95A55, 95B55, 95C55, D55, E55, 56 TC,
A5L6TC, 58, 58TC, 95, B95, B95A, DI5A,
and E95 airplanes of the same type
design, the proposed AD would require
a certified pilot checking the interior
side cabin door handle and the utility
door handle for correct locking
operation of the handle. If the handle
opens the door without pushing the
handle’s lock release button, prior to
further flight, the proposed AD would
require a licensed airframe mechanic to
correct the door lock by removing the
handle, and installing the handle so that
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the handle lock release button locks the
door.

Cost Impact

The FAA estimates that 19,000
airplanes in the U.S. registry would be
affected by the proposed AD, that it
would take approximately 2 workhours
per airplane to accomplish the proposed
action, and that the average labor rate is
approximately $60 an hour. Based on
these figures, the total cost impact of the
proposed AD on U.S. operators is
estimated to be $2,280,000. The FAA
has no way to determine the number of
owners/operators with affected
airplanes who have not inspected or re-
installed the door handles.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

Raytheon Aircraft Company: Docket No. 96—
CE-34-AD.

Applicability: Models E33, F33, G33, E33A,
F33A, E33C, F33C, C35, D35, E35, F35, G35,
H35, J35, K35, M35, N35, P35, S35, V35,
V35A, V35B, V35TC, V35ATC, V35BTC, 36,
A36, A36TC, B36TC, 50, B50, C50, 95-55,
95A55, 95B55, 95C55, D55, E55, 56TC,
A56TC, 58, 58TC, 95, B95, B95A, D95A, and
E95 Airplanes (all serial numbers),
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (g) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within the next 50
hours time-in-service (TIS) or at the door
handle removal, whichever occurs first, after
the effective date of this AD, unless already
accomplished.

To prevent unintentional opening of the
interior cabin side door and the interior
utility door while in flight, which if not
detected and corrected, could result in injury
to passengers or loss of control of the
airplane, accomplish the following:

(a) Check the interior side cabin door
handle and the utility door handle for correct
locking operation of the handle in
accordance with the ACCOMPLISHMENT
INSTRUCTIONS section of Raytheon Service
Bulletin (SB) No. 2693, Issued May, 1996.

(b) The check required in paragraph (a) of
this AD may be performed by the owner/
operator holding at least a private pilot
certificate as authorized by section 43.7 of
the Federal Aviation Regulations (14 CFR
43.7), and must be entered into the aircraft
records showing compliance with this AD in
accordance with section 43.11 of the Federal
Aviation Regulations (14 CFR 43.11).

(c) If the door handle is locked and will
only unlock by depressing the handle door
lock release button, then no further action is
necessary.

(d) If the handle opens the door without
depressing the handle’s lock release button,
prior to further flight, correct the door lock
by removing the handle, and installing the
handle so that the handle lock release button
locks the door in accordance with the
ACCOMPLISHMENT INSTRUCTIONS
section in Raytheon SB No. 2693, Issued
May, 1996.

(e) The action required in paragraph

(d) of this AD must be accomplished by a
licensed airframe mechanic.

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(9) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Wichita Aircraft
Certification Office Airport Road, Room 100,
Mid-Continent Airport, Wichita, Kansas
67209. The request shall be forwarded
through an appropriate FAA Maintenance
Inspector, who may add comments and then
send it to the Manager, Wichita Aircraft
Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Wichita Aircraft
Certification Office.

(h) All persons affected by this directive
may obtain copies of the document referred
to herein upon request to Raytheon Aircraft
Company, P.O. Box 85, Wichita, Kansas
67201-0085; or may examine this document
at the FAA, Central Region, Office of the
Assistant Chief Counsel, Room 1558, 601 E.
12th Street, Kansas City, Missouri 64106.

Issued in Kansas City, Missouri, on
December 13, 1996.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Office.

[FR Doc. 96—-32437 Filed 12—20-96; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39
[Docket No. 95-CE-96-AD)]
RIN 2120-AA64

Airworthiness Directives; Burkhardt
Grob Luft-und Raumfahrt, GmbH
Model G 103 Twin Astir Sailplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to certain Grob
Luft-und Raumfahrt (Grob) Model G 103
Twin Astir sailplanes. The proposed
action would require replacing the
airbrake over-center lever and installing
new inspection holes. Cracked airbrake
over-center levers found during routine
inspections prompted the proposed
action. The actions specified by the
proposed AD are intended to prevent an
asymmetrical airbrake deployment
causing an uncontrollable roll and
possible loss of control of the sailplane.
DATES: Comments must be received on
or before February 21, 1997.

ADDRESSES: Submit comments on the
proposal in triplicate to the Federal
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Aviation Administration (FAA), Central
Region, Office of the Assistant Chief
Counsel, Attention: Rules Docket No.
95-CE-96-AD, Room 1558, 601 E. 12th
Street, Kansas City, Missouri 64106.
Comments may be inspected at this
location between 8 am. and 4 p.m.,
Monday through Friday, holidays
excepted.

Service information that applies to the
proposed AD may be obtained from
Grob Luft-und Raumfahrt, GmbH., D—
8939, Mattsies-am Flugplatz, Germany.
This information also may be examined
at the Rules Docket at the address above.
FOR FURTHER INFORMATION CONTACT: Mr.
J. Mike Kiesov, Project Officer,
Sailplanes, FAA Small Airplane
Directorate, 1201 Walnut, suite 900,
Kansas City, Missouri 64106; telephone
(816) 426-6932; facsimile (816) 426—
2165.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket No. 95-CE-96—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 95—-CE—96—AD, Room

1558, 601 E. 12th Street, Kansas City,
Missouri 64106.

Discussion

The Luftfahrt-Bundesamt (LBA),
which is the airworthiness authority for
Germany, recently notified the FAA that
an unsafe condition may exist on certain
Grob G 103 Twin Astir sailplanes. The
LBA reports that cracks have been
discovered in the airbrake over-center
lever on three Grob G 103 Twin Astir
sailplanes during the routine 3,000
hours time-in-service (TIS) inspections.
This condition, if not detected and
corrected, could result in an unexpected
asymmetrical airbrake deployment
resulting in an uncontrollable roll of the
sailplane.

Grob has issued Service Bulletin TM
315-47/2, dated January 20, 1993 and
Grob Repair Instructions No. 315-45/2,
dated October 11, 1991, which specifies
procedures for replacing the airbrake
over-center lever and installing new
inspection holes.

The LBA classified this service
bulletin as mandatory and issued AD
92-309/2 Grob, dated February 26,
1993, in order to assure the continued
airworthiness of these sailplanes in
Germany.

FAA'’s Determination

This sailplane model is manufactured
in Germany and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the LBA has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the LBA,
reviewed all available information
including the service information
referenced above, and determined that
AD action is necessary for products of
this type design that are certificated for
operation in the United States.

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other Grob G 103 Twin Astir
sailplanes of the same type design
registered in the United States, the
proposed AD would require replacing
the airbrake over-center lever (Grob part
number (P/N) 103-4123 (left) and P/N
103-4124 (right)) with a new part of
improved design (Grob P/N 103B-4123
(left) and 103B—4124 (right)) and
installing new inspection holes.

Related Service Information

Accomplishment of the proposed
action would be in accordance with
Grob Service Bulletin TM 315-47/2,
dated January 20, 1993, and Grob Repair
Instructions No. 315-45/2, dated
October 11, 1991.

Cost Impact

The FAA estimates that 60 sailplanes
in the U.S. registry would be affected by
the proposed AD, that it would take
approximately 12 workhours per
sailplane to accomplish the proposed
action, and that the average labor rate is
approximately $60 an hour. Parts cost
approximately $650 per sailplane. Based
on these figures, the total cost impact of
the proposed AD on U.S. operators is
estimated to be $82,200 or $1,370 per
sailplane. The FAA has no way of
determining how many owners/
operators have accomplished the
proposed action and therefore assumes
that none of the owners/operators of the
affected sailplanes have accomplished
the proposed action.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
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39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

Burkhardt Grob Luft-und Raumfahrt,
GmbH. (Grob): Docket No. 95-CE-96—-AD.

Applicability: Model G 103 Twin Astir
Sailplane (serial numbers 3000 through 3291,
with or without the suffix “T”), certificated
in any category.

Note 1: This AD applies to each sailplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
sailplanes that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within the next 50
hours time-in-service (TIS) after the effective
date of this AD, unless already accomplished.

To prevent an asymmetrical airbrake
deployment causing an uncontrollable roll
and possible loss of control of the sailplane,
accomplish the following:

(a) Replace the airbrake over-center lever
(Grob part number (P/N) 103-4123, left, and
103-4124, right) with a new part of improved
design (Grob P/N 103B-4123, left, and 103B—
4124, right) in accordance with the
Procedures section of Grob Service Bulletin
(SB) TM 315-47/2, dated January 20, 1993,
and Grob Repair Instructions No. 315-45/2,
dated October 11, 1991.

(b) Install inspection holes in accordance
with the Procedure section of Grob Repair
Instructions No. 315-45/2, dated October 11,
1991.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the sailplane
to a location where the requirements of this
AD can be accomplished.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Small Airplane
Directorate, 1201 Walnut, suite 900, Kansas
City, Missouri 64106. The request shall be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Small Airplane Directorate.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.

(e) All persons affected by this directive
may obtain copies of these documents
referred to herein upon request to Grob Luft-
und Raumfahrt, GmbH., D-8939, Mattsies-am
Flugplatz, Germany or may examine these
documents at the FAA, Central Region, Office
of the Assistant Chief Counsel, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

Issued in Kansas City, Missouri, on
December 13, 1996.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 96-32438 Filed 12—-20-96; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1

[REG—249819-96]

RIN 1545-AU67

Reorganizations; Receipt of Securities

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations relating to the
receipt, as part of a reorganization, of
rights to acquire stock of a corporation
that is a party to the reorganization. This
document also provides notice of a
public hearing on these regulations.

DATES: Written comments must be
received by March 24, 1997. Requests to
appear and outlines of topics to be
discussed at the public hearing
scheduled for March 25, 1997, must be
received by March 4, 1997.

ADDRESSES: Send submissions to:
CC:DOM:CORP:R [REG-249819-96],
room 5228, Internal Revenue Service,
POB 7604, Ben Franklin Station,
Washington, DC 20044. In the
alternative, submissions may be hand
delivered between the hours of 8 a.m.
and 5 p.m. to: CC:DOM:CORP:R [REG—
249819-96], Courier’s Desk, Internal
Revenue Service, 1111 Constitution
Avenue NW., Washington, DC., or,
electronically, via the IRS Internet site
at: http://www.irs.ustreas.gov/prod/
tax—regs/comments.html.

The public hearing will be held in the
Commissioner’s Conference Room, room

3313, 1111 Constitution Avenue NW.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Michael J. Danbury, (202) 622—-7750;
concerning submissions and the public
hearing, Evangelista Lee at (202) 622—
7190 (not toll-free numbers).

SUPPLEMENTARY INFORMATION:
Background
A. General Information

This document contains proposed
amendments to the Income Tax
Regulations (26 CFR part 1) under
sections 354, 355, and 356 of the
Internal Revenue Code of 1986 (Code),
relating to exchanges of stock and
securities in certain reorganizations. In
particular, the proposed regulations
address the receipt, as part of a
reorganization, of rights to acquire stock
of a corporation that is a party to the
reorganization.

Section 354 generally provides for the
nonrecognition of gain or loss from the
exchange of stock or securities in a
corporation that is a party to a
reorganization for stock or securities in
the same corporation or in another
corporation that is a party to the
reorganization. Gain realized on an
exchange of securities is not recognized
provided that the principal amount of
the securities received does not exceed
the principal amount of any securities
surrendered pursuant to the plan of
reorganization.

Section 355 provides for the
nonrecognition of gain or loss upon a
distribution by a corporation with
respect to its stock of stock in a
controlled corporation, or an exchange
of securities in a controlled corporation
for its securities. As in the case of a
transaction described in section 354,
gain realized on an exchange of
securities is not recognized provided
that the principal amount of the
securities received does not exceed the
principal amount of the securities
surrendered pursuant to the plan of
reorganization.

Section 356 provides rules for
recognition of gain, but not loss, if a
shareholder or security holder receives
nonqualifying property (i.e., boot) as
well as qualifying property in a
transaction to which section 354 or 355
would otherwise apply. In particular,
realized gain is recognized in an amount
not in excess of the fair market value of
the excess principal amount of the
securities received over the principal
amount of any securities surrendered as
part of the plan of reorganization.
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B. Existing Regulations

Existing regulations under sections
354 and 355 provide that stock rights
and stock warrants are not included in
the term “‘stock or securities.” Prior to
the promulgation of these regulations in
1955, the treatment of such instruments
was unclear. Although the Supreme
Court had held that stock warrants do
not constitute ‘“‘stock’ for purposes of
determining whether a transaction is a
reorganization, the Board of Tax
Appeals had held that stock warrants
did constitute “‘securities’ for purposes
of section 112(b)(3) of the 1932 Act (a
predecessor to section 354 of the Code).
Compare Helvering v. Southwest
Consolidated Corp., 315 U.S. 194 (1942),
with Raymond v. Commissioner, 37
B.T.A. 423 (1938).

Since 1955, courts have avoided
concluding whether stock rights or stock
warrants constitute ‘“‘securities” for
purposes of sections 354 and 355. See,
e.g., Carlberg v. United States, 281 F.2d
507, 509 n.3 (8th Cir. 1960); Bateman v.
Commissioner, 40 T.C. 408 (1963);
Estate of Smith v. Commissioner, 63
T.C. 722 (1975).

C. Reasons for Change

A purpose of the reorganization
provisions of the Code is to defer the
recognition of gain and loss in certain
readjustments of corporate structure.
Generally, the Code extends
nonrecognition to an exchange of stock
which effects only a readjustment of
continuing interest in modified
corporate form. Although a right to
acquire stock is not stock, the IRS and
Treasury believe that it may generally
represent a form of investment in the
capital structure of the corporation that
justifies nonrecognition treatment as a
security under sections 354 and 355.
Other provisions of the Code expressly
acknowledge the role that stock rights
play in the capital structure of a
corporation. See, e.g., sections 317 and
1032. Accordingly, the proposed
regulations provide that for purposes of
sections 354 and 355 the term securities
includes “rights to acquire stock” issued
by a corporation that is a party to a
reorganization.

Explanation of Provisions

A. Scope of Proposed Rules

The proposed regulations treat rights
to acquire stock issued by a corporation
that is a party to a reorganization as
securities of the corporation. For this
purpose, the term “rights to acquire
stock’ of an issuing corporation has the
same meaning as the term has in
sections 305(d)(1) and 317(a). It does not
include rights exercisable against

persons other than the issuer of the
stock, or rights that relate to property
other than stock of the issuer of the
rights. As under current law, a
conversion privilege contained in a
stock or debt instrument generally will
not be considered a separate property
right received as part of the
reorganization. See Rev. Rul. 69-265
(1969-1 C.B. 109).

B. Consequences Upon Receipt of Stock
Rights

For purposes of sections 354, 355 and
356, the proposed regulations treat
rights to acquire stock as securities
having no principal amount. As a result,
a taxpayer will not be required to
recognize any gain under section 356
upon the receipt of a stock right. This
will generally be the case regardless of
whether the taxpayer surrenders stock,
stock rights, or debt securities.

C. Effect on Other Authorities

The proposed rules apply only for the
purpose of determining the amount of
gain to be recognized in connection
with exchanges occurring pursuant to
transactions otherwise qualifying under
section 368 or 355. They do not address
issues concerning the qualification of a
transaction under section 368 or 355.
For example, the proposed rules do not
permit rights to acquire stock to be
taken into account in determining
continuity of shareholder interest. See
Southwest Consolidated Corp. (stock
options are not stock).

The proposed rules have no effect on
other Code provisions governing the
treatment of stock options or similar
interests for other purposes. Thus, for
example, the treatment of an instrument
under these rules is not relevant in
determining whether the holder of the
instrument is treated as holding stock of
the issuer for various purposes. See, e.g.,
sections 318(a)(4), 382(k)(6), and
1504(a)(5). Similarly, an instrument
treated as a stock right under these rules
may be subject to special rules under
other provisions of the Code or
regulations relating to compensation
related stock options. See, e.g., sections
83 and 421-424 and the regulations
thereunder. Nor is any inference
intended as to the treatment of an
exchange, substitution, or assumption of
such options under current law.

D. Proposed Effective Dates

The proposed regulations change a
long-standing regulatory position. To
afford taxpayers the opportunity to plan
for the change, these regulations are
proposed to be effective 60 days after
the Treasury decision adopting these

rules as final regulations is filed with
the Office of the Federal Register.

E. Comments Regarding Need for
Further Guidance

Comments are requested as to
whether additional guidance is needed
with respect to the scope of these
regulations and the general treatment of
rights to acquire stock. For example,
comments are invited with respect to:
the need for additional guidance or
special rules to address transactions
involving exchanges, substitutions, or
assumptions of compensation related
stock options; the application of section
306 to the transfer of a right to acquire
common stock if the right is received
tax-free pursuant to section 305 or 354;
whether section 302 should apply to the
cash settlement or repurchase of a stock
right, for example by treating the holder
as having purchased the stock pursuant
to the terms of the right and the issuer
as having then redeemed that stock for
cash; and any other administrative
guidance which may be helpful in light
of these proposed rules, including
suggestions as to existing revenue
rulings or revenue procedures that
should be modified, reconsidered, or
revoked. Note that comments outside of
the scope of these regulations will be
considered as suggestions for other
future guidance.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations. Because the
regulation does not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, this notice
of proposed rulemaking will be
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
comments submitted timely (in the
manner described under the
ADDRESSES caption) to the IRS. All
comments will be available for public
inspection and copying.

A public hearing is scheduled for
March 25, 1997, at 10 a.m., in the
Commissioner’s Conference Room, room
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3313. Because of access restrictions,
visitors will not be admitted beyond the
Internal Revenue Building lobby more
than 15 minutes before the hearing
starts.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing.

Persons who wish to present oral
comments at the hearing must submit an
outline of the topics to be discussed by
March 4, 1997.

A period of 10 minutes will be
allotted to each person for making
comments.

An agenda showing the scheduling of
the speakers will be prepared after the
deadline for receiving outlines has
passed. Copies of the agenda will be
available free of charge at the hearing.

Drafting Information

The principal author of these
regulations is David B. Friedel, formerly
of the Office of Assistant Chief Counsel
(Corporate). However, other personnel
from the IRS and Treasury Department
participated in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par 2. Section 1.354-1 is amended by
revising paragraph (e) to read as follows:

§1.354-1 Exchanges of stock and
securities in certain reorganizations.
* * * * *

(e) For purposes of section 354, the
term securities includes rights issued by
a party to the reorganization (the issuing
corporation) to acquire its stock. For
purposes of this section and section
356(d)(2)(B), a right to acquire stock has
no principal amount. This paragraph (e)
applies to exchanges occurring on or
after the day that is 60 days after the
Treasury decision adopting these
regulations is filed with the Federal
Register.

Par 3. Section 1.355-1 is amended by
removing the last sentence of paragraph
(b) and adding paragraph (c) to read as
follows:

§1.355-1 Distribution of stock and
securities of a controlled corporation.
* * * * *

(c) Stock rights. For purposes of
section 355, the term securities includes
rights to acquire the stock of the
distributing corporation or the
controlled corporation (the issuing
corporation). For purposes of this
section and section 356(d)(2)(B), a right
to acquire stock has no principal
amount. This paragraph (c) applies to
distributions occurring on or after the
day that is 60 days after the Treasury
decision adopting these regulations is
filed with the Federal Register.

Par 4. Section 1.356-3 is amended by:

1. Redesignating existing paragraph
(b) as paragraph (c).

2. Adding a new paragraph (b) to read
as follows:

8§1.356-3 Rules for treatment of securities
as ‘‘other property”'.
* * * * *

(b) For purposes of this section, a
right to acquire stock of the issuing
corporation is treated as a security with
no principal amount. Thus, such right is
not other property when received in a
transaction to which section 356 applies
(regardless of whether securities are
surrendered in the exchange). This
paragraph (b) applies to transactions
occurring on or after the day that is 60
days after the Treasury decision
adopting these regulations is filed with
the Federal Register.

* * * * *
Margaret Milner Richardson,
Commissioner of Internal Revenue.

[FR Doc. 96-32040 Filed 12—20-96; 8:45 am]
BILLING CODE 4830-01-U

26 CFR Part 1

[REG—209828-96]

RIN 1545-AU28

Nuclear Decommissioning Funds;
Revised Schedules of Ruling Amounts

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations relating to requests
for revised schedules of ruling amounts
for nuclear decommissioning reserve
funds. The proposed regulations would
amend existing regulations to ease the
burden on affected taxpayers by
permitting them to adjust their ruling
amounts under a formula or method
rather than by filing a request for a
revised schedule of ruling amounts.
This document also provides notice of
a public hearing on these proposed
regulations.

DATES: Comments must be received by
March 24, 1997. Requests to speak and
outlines of oral comments to be
discussed at the public hearing
scheduled for May 13, 1997, at 10 a.m.,
must be received by April 22, 1997.
ADDRESSES: Send submissions to
CC:DOM:CORP:R [REG—-209828-96],
room 5226, Internal Revenue Service,
POB 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand-delivered between the
hours of 8 a.m. and 5 p.m. to:
CC:DOM:CORP:R [REG—-209828-96],
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
N.W., Washington, DC. Alternatively,
taxpayers may submit comments
electronically via the Internet by
selecting the “Tax Regs’ option on the
IRS Home Page, or by submitting
comments directly to the IRS Internet
site at http://www.irs.ustreas.gov/prod/
tax__regs/comments.html. A public
hearing will be held in the NYU
Classroom, Second Floor, Room 2615,
Internal Revenue Building, 1111
Constitution Avenue, N.W.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Peter C. Friedman, (202) 622—-3110 (not
a toll-free number); concerning
submissions and the hearing,
Evangelista Lee, (202) 622—7190 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collection of information
contained in this notice of proposed
rulemaking has been submitted to the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507(d)). Comments on the
collection of information should be sent
to the Office of Management and
Budget, Attn: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503, with copies to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer, T:FP,
Washington, DC 20224. Comments on
the collection of information should be
received by February 21, 1997.
Comments are specifically requested
concerning:

Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Internal Revenue Service, including
whether the collection will have a
practical utility;

The accuracy of the estimated burden
associated with the proposed collection
of information (see below);
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How the quality, utility, and clarity of
the information to be collected may be
enhanced;

How the burden of complying with
the proposed collection of information
may be minimized, including through
the application of automated collection
techniques or other forms of information
technology; and

Estimates of capital or start-up costs
and costs of operation, maintenance,
and purchase of service to provide
information.

The collection of information is in
§1.468A-3. This information is required
by the IRS to ensure compliance with
the provisions of section 468A relating
to deductions for payments made to
nuclear decommissioning reserve funds.
This information will be used by the IRS
to support the issuance to taxpayers of
schedules of ruling amounts under
section 468A. The collection of
information is voluntary to obtain a
benefit. The likely recordkeepers are
businesses or other for-profit
institutions. Estimated total annual
recordkeeping burden: 100 hours.
Estimated average annual burden per
recordkeeper: 5 hours. Estimated
number of recordkeepers: 20.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and return information are
confidential, as required by 26 U.S.C.
6103.

Background

This document contains proposed
regulations under section 468A of the
Internal Revenue Code. Section 468A
was added to the Internal Revenue Code
by section 91(c) of the Tax Reform Act
of 1984 (Pub. L. 98—-369). Significant
amendments were made to section 468A
by section 1917 of the Energy Policy Act
of 1992 (Public Law 102—-486).

Section 468A(a) allows an electing
taxpayer to deduct the amount of
payments made by the taxpayer to a
nuclear decommissioning reserve fund.
Section 468A(b) limits the amount of
these payments for any taxable year to
the lesser of the ruling amount or the
amount of decommissioning costs
included in the taxpayer’s cost of
service for ratemaking purposes for that
taxable year.

Section 468A(d) provides that no
deduction shall be allowed unless the
taxpayer requests, and receives, a

schedule of ruling amounts from the
Secretary. A ruling amount is, with
respect to any taxable year, the amount
determined by the Secretary as
necessary to (1) fund that portion of the
nuclear decommissioning costs of the
taxpayer with respect to the nuclear
power plant which bears the same ratio
to the total nuclear decommissioning
costs with respect to such nuclear
power plant as the period for which the
nuclear decommissioning fund is in
effect bears to the estimated useful life
of such nuclear power plant; and (2)
prevent any excessive funding of such
costs or the funding of such costs at a
rate more rapid than level funding,
taking into account such discount rates
as the Secretary deems appropriate.
Section 468A(d)(3) provides that the
Secretary shall, at least once during the
useful life of the nuclear power plant (or
more frequently, upon the request of the
taxpayer), review and, if necessary,
revise the schedule of ruling amounts.

Section 1.468A-3 sets forth the rules
relating to the determination of ruling
amounts. Section 1.468A-3(a)(4)
permits the use of a formula or method
for determining a schedule of ruling
amounts (in lieu of a schedule of ruling
amounts specifying a dollar amount for
each taxable year), but only if the public
utility commission establishing or
approving the amount of
decommissioning costs to be included
in cost of service for ratemaking does
not estimate the cost of
decommissioning in future dollars.

Section 1.468A-3(i) contains
provisions for the review and revision of
schedules of ruling amounts. Section
1.468A-3(i)(1) sets forth circumstances
under which a taxpayer must request a
revision to its schedule of ruling
amounts. In general, a schedule of
ruling amounts must be reviewed at ten-
year intervals. If the schedule is
determined under a formula or method,
however, the period between reviews
may nhot exceed five years.

Section 1.468A-3(i)(2) provides that a
taxpayer may request an elective review
of its schedule of ruling amounts so long
as such request is made in accordance
with the rules of 8§ 1.468A-3(h). A
taxpayer seeking to maximize its
deductions under section 468A
generally needs to request an elective
review of its schedule of ruling amounts
each time a public utility commission
changes previously established amounts
of decommissioning costs. These
proposed regulations amend § 1.468A—
3(a)(4) by eliminating the restriction on
the use of a formula or method for
determining a schedule of ruling
amounts. In addition, these proposed

regulations revise the mandatory review
requirements of 8 1.468A-3(i)(1).

Explanation of Provisions

The proposed regulations provide that
a taxpayer may request approval of a
formula or method for determining a
schedule of ruling amounts (rather than
a schedule specifying a dollar amount
for each taxable year) that is consistent
with the principles and provisions of
the rules relating to the determination of
ruling amounts.

The proposed regulation would ease
the filing burden on taxpayers by
permitting them to adjust their ruling
amounts under a formula or method
(rather than by filing a request for a
revised schedule of ruling amounts).
Thus, under the proposed regulations, a
taxpayer may maximize its deductions
under section 468A without requesting
a revised schedule of ruling amounts
each time a public utility commission
changes the amount of
decommissioning costs included in the
taxpayer’s cost of service if, under the
taxpayer’s formula or method, the
commission’s action results in a
corresponding change in ruling
amounts.

In addition, the proposed regulations
modify the mandatory review
provisions applicable to schedules of
ruling amounts determined under a
formula or method. One modification
eliminates the rule requiring review of
those schedules after five years; the
schedules will, however, be subject to
the general rule requiring review at ten-
year intervals. In addition, a taxpayer
using a formula or method will be
required to request a revised schedule of
ruling amounts if, beginning with the
second taxable year during which the
most recently issued formula or method
is in effect, the ruling amount for a
taxable year (1) differs by more than 25
percent from the ruling amount for any
preceding taxable year during which
such formula or method was in effect;
or (2) differs by more than 10 percent
from the ruling amount for the
immediately preceding taxable year.
Under these circumstances a taxpayer
must file a request for a revised
schedule of ruling amounts on or before
the deemed payment deadline for the
next taxable year.

Proposed Effective Date

The regulations are proposed to be
effective for requests for schedules of
ruling amounts made on or after the
date that the final regulations are filed
with the Federal Register.



67512

Federal Register / Vol. 61, No. 247 / Monday, December 23, 1996 / Proposed Rules

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in EO 12866. Therefore, a regulatory
assessment is not required. It has also
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations, and because the regulation
does not impose a collection of
information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (a signed original and
eight (8) copies) that are submitted
timely to the IRS. All comments will be
available for public inspection and
copying.

A public hearing has been scheduled
for May 13, 1997, in room 2615. Because
of access restrictions, visitors will not be
admitted beyond the Internal Revenue
Building lobby more than 15 minutes
before the hearing starts.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing.

Persons that wish to present oral
comments at the hearing must submit
comments by March 24, 1997 and
submit an outline of the topics to be
discussed and the time to be devoted to
each topic by April 22, 1997.

A period of 10 minutes will be
allotted to each person for making
comments.

An agenda showing the scheduling of
the speakers will be prepared after the
deadline for receiving outlines has
passed. Copies of the agenda will be
available free of charge at the hearing.

Drafting Information

The principal author of these
regulations is Peter C. Friedman, Office
of Assistant Chief Counsel
(Passthroughs and Special Industries).
However, other personnel from the IRS
and Treasury Department participated
in their development.

List of Subjects in 26 CFR Part 1

Income Taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.468A-2 is amended
as follows:

1. The text of paragraph (f)(3) is
redesignated as paragraph (f)(3)(i).

2. Paragraph (f)(3)(ii) is added.

The addition reads as follows:

§1.468A-2 Treatment of electing taxpayer.
* * * * *

(f) * * *

(3)* * *(i)* * *

(if) The requirement of this paragraph
(f)(3) does not apply if the taxpayer
determines its schedule of ruling
amounts under a formula or method
obtained under § 1.468A-3(a)(4) and the
cost of service amount is a variable
element of that formula or method.

* * * * *

Par. 3. Section 1.468A-3 is amended
as follows:

1. Paragraph (a)(4) is revised.

2. Paragraph (e)(5) is added.

3. Paragraphs (i)(1)(ii)(A),
Q)i (A)(3), and (i)(1)(iii)(B) are
revised.

4. Paragraph (i)(1)(iii)(C) is added.

The revisions and additions read as
follows:

§1.468A-3 Ruling amount.

(a) * X *

(4) The Internal Revenue Service will
approve, at the request of the taxpayer,
a formula or method for determining a
schedule of ruling amounts (rather than
a schedule specifying a dollar amount
for each taxable year) that is consistent
with the principles and provisions of
this section. See paragraph (i)(1)(ii) of
this section for a special rule relating to
the mandatory review of ruling amounts
that are determined pursuant to a
formula or method.

* * * * *

(e) EE

(5) A formula or method obtained
under paragraph (a)(4) of this section
may provide for changes in an estimated
date described in paragraph (e)(1) or (2)
of this section to reflect changes in the
ratemaking assumptions used to
determine rates (whether interim or
final) that are established or approved
by the applicable public utility
commission after the filing of the

request for approval of a formula or
method.
* * * * *

(i) * Kk x

(1) * * *

(ii)(A) Any taxpayer that has obtained
a formula or method for determining a
schedule of ruling amounts for any
taxable year under paragraph (a)(4) of
this section must file a request for a
revised schedule of ruling amounts on
or before the deemed payment deadline
for a taxable year if the period for which
the most recently issued formula or
method has been in effect (the ruling
period) began at least two taxable years
before such year and—

(1) The ruling amount for the
preceding taxable year and the ruling
amount for any earlier taxable year in
the ruling period differ by more than 25
percent of the smaller amount; or

(2) The ruling amounts for the two
most recent taxable years differ by more
than 10 percent of the smaller amount.

* * * * *

(iii) * K x

(A) * X *

(3) Reduces the amount of
decommissioning costs to be included
in cost of service for any taxable year;

(B) The taxpayer’s most recent request
for a schedule of ruling amounts did not
provide notice to the Internal Revenue
Service of such action by the public
utility commission; and

(C) In the case of a taxpayer that
determines its schedule of ruling
amounts under a formula or method
obtained under paragraph (a)(4) of this
section, the item increased, adjusted, or
reduced is a fixed (rather than a
variable) element of that formula or
method.

* * * * *

Margaret Milner Richardson,
Commissioner of Internal Revenue.

[FR Doc. 9632122 Filed 12—-20-96; 8:45 am]
BILLING CODE 3410-01-U

26 CFR Part 1
[REG-252231-96]
RIN 1545-AU72

Continuity of Interest

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations providing that the
continuity of shareholder interest
requirement for corporate
reorganizations is satisfied if the
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acquiring corporation furnishes
consideration which represents a
proprietary interest in the affairs of the
acquiring corporation and such
consideration represents a substantial
part of the value of the stock or
properties transferred. Dispositions of
stock of the acquiring corporation by a
former target shareholder generally are
not taken into account in determining
whether continuity of shareholder
interest has been satisfied. This
document also provides notice of a
public hearing on these proposed
regulations.

DATES: Comments must be received by
March 24, 1997. Requests to speak and
outlines of topics to be discussed at the
public hearing scheduled for
Wednesday, May 7, 1997 must be
received by Wednesday, April 16, 1997.
ADDRESSES: Send submissions to:
CC:DOM:CORP:R (REG-252231-96),
room 5228, Internal Revenue Service,
POB 7604, Ben Franklin Station,
Washington, DC 20044. In the
alternative, submissions may be hand
delivered between the hours of 8 a.m.
and 5 p.m. to CC:DOM:CORP:R (REG—
252231-96), Courier’s Desk, Internal
Revenue Service, 1111 Constitution
Avenue NW., Washington, DC.
Alternatively, taxpayers may submit
comments electronically via the Internet
by selecting the “Tax Regs’ option on
the IRS Home Page, or by submitting
comments directly to the IRS Internet
site at http://www.irs.ustreas.gov/prod/
tax__regs/comments.html. The public
hearing will be held in the Auditorium,
Internal Revenue Building, 1111
Constitution Avenue NW., Washington,
DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, Phoebe
Bennett, (202) 622—-7750; concerning
submissions and the hearing, Christina
Vasquez, (202) 622—6808 (not toll-free
numbers).

SUPPLEMENTARY INFORMATION: This
document contains proposed
amendments to the Income Tax
Regulations (26 CFR part 1) under
section 368. The proposed regulations
provide that the continuity of
shareholder interest (COSI) requirement
is satisfied if the acquiring corporation
furnishes consideration which
represents a proprietary interest in the
affairs of the acquiring corporation and
such consideration represents a
substantial part of the value of the stock
or properties transferred.

Background

The Internal Revenue Code of 1986
(Code) provides general nonrecognition
treatment for reorganizations

specifically described in section 368 of
the Code. Literal compliance with the
statutory requirements is not sufficient
for nonrecognition. For example, to
qualify as a reorganization the COSI
requirement must also be satisfied.

The early statutory definitions of
reorganizations did not specify the type
of consideration required for a
transaction to qualify as a
reorganization. As a result, a transaction
may have satisfied the literal definition
of a reorganization even if the
transaction resembled a sale. To prevent
such transactions from qualifying as
reorganizations, the COSI requirement
was established by the courts to ensure
that the consideration furnished by the
acquiring corporation represented a
proprietary interest in the affairs of the
acquiring corporation and that such
consideration represented a substantial
part of the value of the stock or
properties transferred. See Helvering v.
Minnesota Tea Co., 296 U.S. 378 (1935);
Pinellas Ice & Cold Storage Co. v.
Commissioner, 287 U.S. 462 (1933);
Cortland Specialty Co. v. Commissioner,
60 F.2d 937 (2d Cir. 1932), cert. denied
288 U.S. 599 (1933). “Reorganization,
merger and consolidation are words
indicating corporate readjustments of
existing interests. They all differ
fundamentally from a sale where the
vendor corporation parts with its
interest for cash and receives nothing
more.” Cortland, 60 F.2d at 939.

The cases that gave rise to the COSI
requirement did not involve situations
in which shareholders of the target
corporation disposed of stock
consideration from the acquiring
corporation after having received it. In
those cases, the relevant inquiry was
whether the acquiring corporation
furnished the proper type of
consideration in the reorganization.
Over the years, issues have arisen
regarding whether the COSI requirement
is satisfied if the target shareholders, as
contemplated at the time of the
reorganization, subsequently dispose of
the stock received from the acquiring
corporation. Compare McDonald’s
Restaurants of Illinois, Inc. v.
Commissioner, 688 F.2d 520 (7th Cir.
1982), rev’g McDonald’s of Zion v.
Commissioner, 76 T.C. 972 (1981), with
Penrod v. Commissioner, 88 T.C. 1415
(1987). Various bar associations have
asked the Treasury Department and the
IRS to provide guidance to clarify
existing law and reduce uncertainty in
applying COSI principles in the context
of postreorganization sales. See New
York State Bar Association Tax Section,
Postreorganization Continuity of
Interest, reprinted in 73 Tax Notes 481
(1996); Committee on Taxation of

Corporations of the Association of the
Bar of the City of New York,
Postreorganization Transactions and
Continuity of Shareholder Interest,
reprinted in 72 Tax Notes 1401 (1996).

Explanation of Proposed Regulations

The proposed regulations provide that
the COSI requirement is satisfied if the
acquiring corporation furnishes
consideration in the reorganization that
represents a proprietary interest in the
affairs of the acquiring corporation and
such consideration represents a
substantial part of the value of the stock
or properties transferred. Dispositions of
stock of the acquiring corporation by a
former target shareholder generally are
not taken into account in determining
whether COSI has been satisfied.
However, the proposed regulations
emphasize that all facts and
circumstances must be considered in
determining whether the acquiring
corporation has in substance furnished
the required consideration. For
example, if the acquiring corporation or
a related party (within the meaning of
section 707(b)(1) or section 267(b)
(without regard to section 267(e)))
purchases the acquiring corporation
stock shortly after the reorganization, all
of the facts and circumstances may
indicate that the transaction should be
properly recast to treat the acquiring
corporation as furnishing cash in the
reorganization, in which case the
reorganization would not satisfy the
COSI requirement. This approach
refocuses the COSI requirement on its
initial purpose of ensuring that the
acquiring corporation furnishes the
proper type of consideration and also
promotes simplicity and
administrability in applying the COSI
requirement.

Effect on Other Authorities

The proposed regulations do not
specifically address the effect on COSI
of dispositions of target stock before a
transaction potentially qualifying as a
reorganization. See, e.g., King
Enterprises, Inc. v. United States, 418
F.2d 511 (Ct. Cl. 1969); J.E. Seagram
Corp. v. Commissioner, 104 T.C. 75
(1995); Superior Coach of Florida, Inc.
v. Commissioner, 80 T.C. 895 (1983);
Yoc Heating Corp. v. Commissioner, 61
T.C. 168 (1973). The Treasury
Department and IRS are studying this
question and also the role of the COSI
requirement in section 368(a)(1)(D)
reorganizations and section 355
transactions. See § 1.355-2(c). The
Treasury Department and IRS solicit
comments on these issues.
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Effect on Other Documents

The IRS will modify or obsolete
publications as necessary to conform
with this regulation as of the date of
publication in the Federal Register of
the final regulations. See, e.g., Rev. Proc.
86-42 (1986-2 C.B. 722); Rev. Proc. 77—
37 (1977-2 C.B. 568). The IRS solicits
comments as to whether other
publications should be modified or
obsoleted.

Proposed Effective Date

The revisions and additions in the
proposed regulations apply to
transactions occurring after these
regulations are published as final
regulations in the Federal Register,
except that they shall not apply to any
transactions occurring pursuant to a
written agreement which is (subject to
customary conditions) binding on or
before these regulations are published as
final regulations in the Federal Register.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in EO 12866. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations, and because the regulation
does not impose a collection of
information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (a signed original and
eight copies) or comments transmitted
via Internet that are submitted timely to
the IRS. All comments will be available
for public inspection and copying.

A public hearing has been scheduled
at 10 a.m. on Wednesday, May 7, 1997,
in the Auditorium, Internal Revenue
Service, 1111 Constitution Avenue NW.,
Washington DC. Because of access
restrictions, visitors will not be
admitted beyond the Internal Revenue
Building lobby more than 15 minutes
before the hearing starts.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing.

Persons that wish to present oral
comments at the hearing must request to
speak by Wednesday, April 16, 1997,

and submit an outline of the topics to
be discussed and the time to be devoted
to each topic by Wednesday, April 16,
1997.

A period of 10 minutes will be
allotted to each person for making
comments.

An agenda showing the scheduling of
the speakers will be prepared after the
deadline for receiving outlines has
passed. Copies of the agenda will be
available free of charge at the hearing.

Drafting Information

The principal author of these
regulations is Phoebe Bennett of the
Office of the Assistant Chief Counsel
(Corporate), IRS. However, other
personnel from the IRS and Treasury
Department participated in their
development.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805. * * *

Par. 2. Section 1.368-1 is amended
by:

1. Revising the third sentence of
paragraph (b).

2. Adding two sentences between the
fourth and fifth sentences of paragraph
(b).

3. Adding paragraph (e).

The revisions and additions read as
follows:

§1.368-1 Purpose and scope of exception
of reorganization exchanges.
* * * * *

(b) * * * Requisite to a reorganization
under the Code are a continuity of the
business enterprise under the modified
corporate form, and (except as provided
in section 368(a)(1)(D)) a continuity of
shareholder interest. * * * The
continuity of shareholder interest
requirement is described in paragraph
(e) of this section. The third and fifth
sentences of this paragraph apply to
transactions occurring after these
regulations are published as final
regulations in the Federal Register,
except that they shall not apply to any
transactions occurring pursuant to a
written agreement which is (subject to
customary conditions) binding on or
before these regulations are published as
final regulations in the Federal Register.

* X *

* * * * *

(e) Continuity of shareholder
interest—(1) General rule. The purpose
of the continuity of shareholder interest
requirement is to prevent transactions
that resemble sales from qualifying for
nonrecognition of gain or loss available
to corporate reorganizations. Continuity
of shareholder interest requires that the
acquiring corporation furnish
consideration representing a proprietary
interest in the affairs of the acquiring
corporation and that such consideration
represents a substantial part of the value
of the stock or properties transferred. In
determining whether the acquiring
corporation has furnished such
consideration, all facts and
circumstances must be considered,
including any plan or arrangement for
the acquiring corporation or its
successor corporation (or a person
related to the acquiring corporation or
its successor corporation within the
meaning of section 707(b)(1) or section
267(b) (without regard to section
267(e))) to redeem or acquire the
consideration provided in the
reorganization. Thus, for example, if
based on all the facts and circumstances
the acquiring corporation has furnished
solely cash, the continuity of
shareholder interest requirement is not
satisfied.

(2) Triangular reorganizations. For
purposes of this paragraph (e), in the
case of a triangular reorganization
described in § 1.358-6(b), the continuity
of shareholder interest requirement will
be applied with reference to the stock of
the corporation which is in control of
the acquiring corporation (in a forward
triangular merger) or in control of the
merged corporation (in a reverse
triangular merger).

(3) Examples. The following examples
illustrate the application of this
paragraph (e):

Example 1. A owns all of the stock of T.

T merges into P. In the merger, A receives
stock of P having a fair market value of $50x
and cash of $50x. Immediately after the
merger, and pursuant to a preexisting binding
contract negotiated by A, A sells all of the
stock of P received by A in the merger to B,
a party not related to P. The transaction
satisfies the continuity of shareholder
interest requirement because A received
stock of P representing a substantial part of
the value of the total consideration
transferred in the acquisition.

Example 2. A owns 80 percent of the stock
of T and none of the stock of P, which is
widely held. T merges into P. In the merger,
A receives stock of P. In addition, A obtains
registration rights pursuant to an agreement
with P to register the P stock and sells such
stock shortly after the acquisition in the open
market. The transaction satisfies the
continuity of shareholder interest
requirement.
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Example 3. A owns 80 percent of the stock
of T and none of the stock of P. T merges into
P. In the merger, A receives stock of P. In
addition, A arranges with an independent
investment banker to hedge the risk of loss
on the P stock received in the merger. Neither
P nor a party related to P enters directly or
indirectly into the hedging transaction. The
transaction satisfies the continuity of
shareholder interest requirement.

Example 4. A owns 80 percent of the stock
of T and none of the stock of P. T merges into
P. In the merger, A receives stock of P but
with an agreement that it will be redeemed
shortly by P. Pursuant to the agreement,
shortly after the merger P redeems all of the
stock of P received by A in the merger for
cash. Under all of the facts and
circumstances, the cash is treated as
furnished by P in the merger, so that the
merger does not satisfy the continuity of
shareholder interest requirement. The result
is the same if S, P’s wholly owned
subsidiary, buys all of the stock of P received
by A in the merger for cash. The result is also
the same if pursuant to a plan between P, its
investment banker, and A, P’s investment
banker buys all of the stock of P received by
A in the merger for cash and, shortly
thereafter, P redeems the stock held by the
investment banker for cash.

(4) Effective date. Paragraph (e)
applies to transactions occurring after
these regulations are published as final
regulations in the Federal Register,
except that it shall not apply to any
transactions occurring pursuant to a
written agreement which is (subject to
customary conditions) binding on or
before these regulations are published as
final regulations in the Federal Register.

Par. 3. In §1.368-2, paragraph (a) is
amended by removing the second
sentence and adding two new sentences
in its place to read as follows:

§1.368-2 Definition of terms.

(&) * * * The term does not embrace
the mere purchase by one corporation of
the properties of another corporation.
The preceding sentence applies to
transactions occurring after these
regulations are published as final
regulations in the Federal Register,
except that it shall not apply to any
transactions occurring pursuant to a
written agreement which is (subject to
customary conditions) binding on or
before these regulations are published as

final regulations in the Federal Register.
* X *

* * * * *

Margaret Milner Richardson,
Commissioner of Internal Revenue.

[FR Doc. 9632120 Filed 12-20-96; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE INTERIOR
Minerals Management Service

30 CFR Part 290

RIN 1010-AC21
Administrative Appeals Process

AGENCY: Mineral Management Service
(MMS), Interior.

ACTION: Proposed rule; notice of
extension of public comment period.

SUMMARY: MMS hereby gives notice that
it is extending the public comment
period on a Notice of proposed rule
which was published in the Federal
Register on October 28, 1996 (61 FR
55607). The proposed rule would
amend the regulations governing MMS’
administrative appeals process. In
response to a request for additional time
from the Subcommittee on Appeals and
Alternative Dispute Resolution of the
Royalty Policy Committee, MMS will
extend the comment period from
December 27, 1996, to March 27, 1997.
This extension should provide sufficient
time for the Subcommittee to submit to
the full Royalty Policy Committee its
report on improving the appeals
process, and for the Royalty Policy
Committee to provide advice to the
Department of the Interior within the
comment period.

DATES: Comments must be submitted on
or before March 27, 1997.

ADDRESSES: Comments should be sent
to: Bettine Montgomery, Office of Policy
and Management Improvement,
Minerals Management Service, 1848 C
Street, N.W., MS 4230, Washington,
D.C. 20240; courier delivery to
Department of the Interior, 1849 C
Street, N.W., Washington, D.C. 20240;
telephone (202) 208-3976; fax (202)
208-3118; e-Mail
Elizabeth.Montgomery@smtp.mms.gov.

FOR FURTHER INFORMATION CONTACT:
Hugh Hilliard, Office of Policy and
Management Improvement, Minerals
Management Service, 1849 C Street,
N.W., MS 4230, Washington, D.C.
20240; telephone (202) 208—-3398; fax
(202) 208-4891; e-Mail
Hugh.Hilliard@smtp.mms.gov.

Dated: December 17, 1996.
Lucy R. Querques,

Associate Director for Policy and
Management Improvement.

[FR Doc. 96-32516 Filed 12—-20-96; 8:45 am]
BILLING CODE 4310-MR-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[CO24-1-5701b, CO25-1-5700b, CO26—-1—
5702b; FRL-5664-2]

Approval and Promulgation of Air
Quality Implementation Plans;
Colorado; 1990 Base Year Carbon
Monoxide Emission Inventories for
Colorado

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing approval of
the 1990 base year carbon monoxide
(CO) emission inventories for Colorado
Springs, Denver/Longmont, and Fort
Collins that were submitted by the State
to satisfy certain requirements of the
Clean Air Act (CAA), as amended in
1990. In the Final Rules Section of this
Federal Register, EPA is approving the
State’s State Implementation Plan (SIP)
revision as a direct final rule without
prior proposal because the Agency
views this as a noncontroversial
revision amendment and anticipates no
adverse comments. A detailed rationale
for the approval is set forth in the direct
final rule. If no adverse comments are
received in response to this proposed
rule, no further activity is contemplated
in relation to this rule. If EPA receives
adverse comments, the direct final rule
will be withdrawn and all public
comments received will be addressed in
a subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
on this action should do so at this time.
DATES: Comments on this proposed rule
must be received in writing by January
22,1997.
ADDRESSES: Written comments should
be addressed to: Richard R. Long,
Director, Air Program (8P2—-A), United
States Environmental Protection
Agency, Region 8, 999 18th Street, Suite
500, Denver, Colorado 80202—2466
Copies of the documents relevant to
this action are available for public
inspection between 8:00 a.m. and 4:00
p-m., Monday through Friday at the
following office: United States
Environmental Protection Agency,
Region 8, Air Program, 999 18th Street,
Suite 500, Denver, Colorado 80202—
2466.
FOR FURTHER INFORMATION CONTACT: Tim
Russ, Air Program (8P2-A), United
States Environmental Protection
Agency, Region 8, 999 18th Street, Suite
500, Denver, Colorado 80202—-2466 ph.
(303) 312-6479.
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SUPPLEMENTARY INFORMATION: See the
information provided in the Direct Final
action which is located in the Rules
Section of this Federal Register.

Dated: November 12, 1996.
Jack W. McGraw,
Acting Regional Administrator.
[FR Doc. 96-32221 Filed 12-20-96; 8:45 am)]
BILLING CODE 6560-50-P

40 CFR Part 52

[IL144-1b; FRL-5648-9]
Approval and Promulgation of
Implementation Plans; lllinois

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA proposes to approve
the State Implementation Plan (SIP)
revision request submitted by the State
of Illinois on January 10, 1996, which
grants a variance from certain volatile
organic material (VOM) reasonably
available control technology (RACT)
requirements for certain flexographic
printing presses operated by Rexam
Medical Packaging Inc., located in
Mundelein, Lake County, Illinois. In the
final rules section of this Federal
Register, the EPA is approving this
action as a direct final rule without
prior proposal because EPA views this
as a noncontroversial action and
anticipates no adverse comments. A
detailed rationale for the approval is set
forth in the direct final rule. If no
adverse comments are received in
response to that direct final rule, no
further activity is contemplated in
relation to this proposed rule. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on the proposed rule. Any parties
interested in commenting on this
document should do so at this time.
DATES: Comments on this proposed rule
must be received on or before January
22,1997.

ADDRESSES: Written comments should
be mailed to: J. EImer Bortzer, Chief,
Regulation Development Section, Air
Programs Branch (AR18-J),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604.

Copies of the State submittal are
available for inspection at: Regulation
Development Section, Air Programs
Branch (AR18-J), Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604.

FOR FURTHER INFORMATION CONTACT:
Mark J. Palermo, Regulation
Development Section, Air Programs
Branch (AR-18J), Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604, (312) 886-6082.
SUPPLEMENTARY INFORMATION: For
additional information see the direct
final rule published in the rules section
of this Federal Register.

Dated: September 27, 1996.
David A. Ullirch,
Acting Regional Administrator.
[FR Doc. 96-32372 Filed 12—-20-96; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 799

[OPPTS-42187D; FRL-5580-6]

RIN 2070-AC76

Proposed Test Rule for Hazardous Air

Pollutants; Extension of Comment
Period on Proposed Rule

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Extension of comment period on
proposed test rule.

SUMMARY: EPA is extending the public
comment period from January 31, 1997
to March 31, 1997 on the proposed rule
to require manufacturers and processors
of 21 hazardous air pollutants (HAPS) to
test these substances for certain health
effects. This proposed rule was
published in the Federal Register on
June 26, 1996 (61 FR 33178) (FRL—
4869-1). On October 18, 1996, EPA
extended the public comment period on
the proposed rule from December 23,
1996 to January 31, 1997 (61 FR 54383)
(FRL-5571-3).

DATES: Written comments on the
proposed rule must be received by EPA
on or before March 31, 1997.

ADDRESSES: Submit three copies of
written comments on the proposed
HAPs test rule, identified by document
control number (OPPTS-42187A; FRL—
4869-1) to: U.S. Environmental
Protection Agency, Office of Pollution
Prevention and Toxics (OPPT),
Document Control Office (7407), Rm. G—
099, 401 M St., SW., Washington, DC
20460.

A public version of the official
rulemaking record supporting this
action, excluding confidential business
information (CBI), is available for
inspection at the TSCA Nonconfidential
Information Center, Rm. NE-B607, 401
M St., SW., Washington, DC 20460, from
12 noon to 4 p.m., Monday through
Friday, except on legal holidays.

All comments that contain
information claimed as CBI must be
clearly marked as such. Three sanitized
copies of any comments containing
information claimed as CBI must also be
submitted and will be placed in the
public record for this rulemaking.
Persons submitting information that
they believe is entitled to treatment as
CBI must assert a business
confidentiality claim in accordance with
40 CFR part 2. This claim must be made
at the time that the information is
submitted to EPA. If a submitter does
not assert a confidentiality claim at the
time of submission, EPA will treat the
information as non-confidential and
may make it available to the public
without further notice to the submitter.

Comments and data may also be
submitted in electronic form by sending
electronic mail (e-mail) to: oppt-
ncic@epamail.epa.gov. Such comments
and data must be submitted in an ASCII
file avoiding the use of special
characters and any form of encryption.
Comments and data will also be
accepted on disks in WordPerfect 5.1
file format or ASCII file format. All
comments and data in electronic form
must be identified by (OPPTS-42187A)
(FRL—4869-1). No information claimed
as CBI should be submitted through e-
mail. Comments in electronic form may
be filed online at many federal
depository libraries.

The official record of this action, as
well as the public version, will be
maintained in paper form. EPA will
transfer all comments received
electronically into paper form and will
place the paper copies in the official
record. The official record is the paper
record maintained at the address listed
at the beginning of the “ADDRESSES”
section of this notice.

FOR FURTHER INFORMATION CONTACT:
Susan B. Hazen, Director,
Environmental Assistance Division
(7408), Rm. ET-543B, Office of
Pollution Prevention and Toxics, U.S.
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460;
telephone: (202) 554-1404; TDD: (202)
554-0551; e-mail: TSCA-
Hotline@epamail.epa.gov.

For technical information contact:
Robert A. Reiley, Project Manager,
Chemical Control Division (7405),
Office of Pollution Prevention and
Toxics, U.S. Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460; telephone: (202) 260-1105;
fax: (202) 260-1096; e-mail:
reiley.robert@epamail.epa.gov.; or Gary
Timm, Senior Technical Advisor,
Chemical Control Division (7405),
Office of Pollution Prevention and
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Toxics, U.S. Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460; telephone: (202) 260-1105;
fax: (202) 260-8168; e-mail:
timm.gary@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: The HAPs
rule proposed testing, under section 4(a)
of the Toxic Substances Control Act
(TSCA), of: 1,1’-biphenyl, carbonyl
sulfide, chlorine, chlorobenzene,
chloroprene, cresols [3 isomers],
diethanolamine, ethylbenzene, ethylene
dichloride, ethylene glycol,
hydrochloric acid, hydrogen fluoride,
maleic anhydride, methyl isobutyl
ketone, methyl methacrylate,
naphthalene, phenol, phthalic
anhydride, 1,2,4-trichlorobenzene,
1,1,2-trichloroethane, and vinylidene
chloride. EPA would use the data
generated under the rule to implement
several provisions of section 112 of the
Clean Air Act and to meet other EPA
data needs and those of other Federal
agencies. In the HAPs proposal, EPA
solicited proposals for enforceable
consent agreements (ECAs) regarding
the performance of pharmacokinetics
studies which would permit
extrapolation from data developed from
oral exposure studies to predict effects
from inhalation exposure.

On October 18, 1996, EPA extended
the public comment period on the
proposed rule from December 23, 1996
to January 31, 1997 (61 FR 54383) (FRL—
5571-3). This extension was to allow
more time for the submission of
proposals for ECAs and adequate time
for comments on the proposed rule to be
submitted after the Agency has
considered the ECA proposals. EPA has
received several proposals for ECAs.
Due to the complexity of the issues
raised by these proposals, it will take
the Agency more time than anticipated
to consider the ECAs and respond to the
submitters.

In the HAPs proposed rule, published
onJune 26, 1996 (61 FR 33178) (FRL—
4869-1), testing would be conducted
using the OPPTS harmonized guidelines
that were proposed on June 20, 1996 (61
FR 31522) (FRL-5367-7). The process of
developing these guidelines is
proceeding at the same time as the
development of the HAPs test rule. As
stated in the original proposal, the
OPPTS harmonization process may
result in the finalization of the
guidelines prior to the end of the
comment period for the proposed rule.
If so, EPA will announce the availability
of any of the 11 guidelines used in the
HAPs rule that have been finalized in
order to allow for public comment on
the applicability of the finalized
guidelines to the HAPs rule.

There has been a delay in finalizing
the guidelines. The Agency has decided
to extend the comment period on the
HAPs test rule to allow some or all of
the 11 guidelines to be finalized.

Accordingly, for both of the reasons
discussed above, EPA is extending the
comment period on the proposed rule to
March 31, 1997. If the guideline
harmonization process is further
delayed, EPA may, at a future time,
extend the comment period on the
guidelines as they apply to the HAPs
chemicals, or may decide to issue the
corresponding HAPs-specific guidelines
independent of the OPPTS
harmonization process, using
appropriate notice-and-comment
procedures.

List of Subjects in 40 CFR Part 799

Environmental protection, Chemicals,
Hazardous substances, Reporting and
recordkeeping requirements.

Dated: December 16, 1996.

Charles M. Auer,

Director, Chemical Control Division, Office
of Pollution Prevention and Toxics.

[FR Doc. 96-32529 Filed 12—-20-96; 8:45 am]
BILLING CODE 6560-50-F

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Part 1810
[WO-420-1050-00-24-1A]

RIN 1004-AC 81

Public Land Records

AGENCY: Bureau of Land Management,
Interior.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Bureau of Land
Management (BLM) proposes to remove
in its entirety Subpart 1813 of Title 43
of the Code of Federal Regulations. This
subpart contains only general
information about public land records
and BLM practices. BLM will provide
the public with this information through
informational brochures and its manual
system.

DATES: Submit comments by February
21, 1997. BLM may, but need not,
consider comments received or
postmarked after this date in preparing
the final rule.

ADDRESSES: If you wish to comment,
you may:

(a) Hand-deliver comments to the
Bureau of Land Management,
Administrative Record, Room 401, 1620
L St., NW, Washington, DC;

(b) Mail comments to the Bureau of
Land Management, Administrative
Record, Room 401LS, 1849 C Street,
NW, Washington, DC 20240; or

(c) Transmit comments electronically
via the Internet to:
WOComment@wo.blm.gov. Please
include “Attn: AC 81" in your message.
If you do not receive a confirmation
from the system that we have received
your Internet message, contact us
directly at (202) 452-5030.

You will be able to review comments
at the L Street address during regular
business hours from 7:45 a.m. to 4:15
p.m., Monday through Friday, except
Holidays.

FOR FURTHER INFORMATION CONTACT:
Frank Bruno, (202) 452—-0352 or Wendy
Spencer, (303) 236-6642.

SUPPLEMENTARY INFORMATION:

I. Public Comment Procedures
11. Discussion of Proposed Rule
111. Procedural Matters

l. Public Comment Procedures

Written comments on the proposed
rule should be specific, focus on issues
pertinent to the proposed rule, and
explain the reason for any
recommended change. Where possible,
comments should reference the specific
section or paragraph of the proposal
being addressed. BLM will not
necessarily consider or include in the
Administrative Record for the final rule
comments received or postmarked after
the close of the comment period (see
DATES) or delivered to an address other
than the one listed above (see
ADDRESSES).

I1. Discussion of Proposed Rule

In an effort to reduce unnecessary
volume in its regulations, the BLM is
removing from the CFR material that
provides general information about
public land records or that explains
BLM practices. Removing this material
will not deprive the public of any
notice, right, administrative process or
information required by law. Material of
this sort is more properly addressed in
public information releases and the
BLM Manual, both of which are
available to the public, are more
detailed, and can be more easily
updated.

The regulations in the current 43 CFR
Subpart 1813 do not implement,
interpret or prescribe law or policy, or
any procedure or practice of the BLM
required by law, or that is of such
material importance to the public as to
require its publication in the Federal
Register and codification in the Code of
Federal Regulations.
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I11. Procedural Matters

National Environmental Policy Act of
1969

The BLM has prepared a draft
environmental assessment (EA), and has
made a tentative finding that the final
rule would not constitute a major
Federal action significantly affecting the
quality of the human environment
under section 102(2)(C) of the National
Environmental Policy Act of 1969
(NEPA), 42 U.S.C. 4332(2)(C). The BLM
anticipates making a Finding of No
Significant Impact (FONSI) for the final
rule in accordance with the BLM’s
procedures under NEPA. The BLM has
placed the EA on file in the BLM
Administrative Record at the address
specified previously. The BLM will
complete an EA on the final rule and
make a finding on the significance of
any resulting impacts before
promulgating the final rule.

Paperwork Reduction Act

The proposed rule does not contain
information collection requirements that
the Office of Management and Budget
must approve under 44 U.S.C. 3501 et
seq.

Regulatory Flexibility Act

BLM has determined that the
proposed rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.).

Unfunded Mandates Reform Act of 1995

This proposed rule does not include
any Federal mandate that may result in
expenditures of $100 million in any one
year by State, local, and tribal
governments in the aggregate, or by the
private sector. Therefore, a Section 202
statement under the Unfunded
Mandates Reform Act is not required.

Executive Order 12612

BLM has analyzed this rule under the
principles and criteria in Executive
Order 12612 and has determined that
the rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

Executive Order 12630

BLM certifies that the rule does not
represent a governmental action capable
of interference with constitutionally
protected property rights. Thus, a
Takings Implication Assessment need
not be prepared under Executive Order
12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Executive Order 12866

The proposed rule does not meet the
criteria for significant regulatory action
requiring review by the Office of
Management and Budget under
Executive Order 12866, Regulatory
Planning and Review.

Executive Order 12988

The Department has determined that
this rule meets the applicable standards
in Sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform.

Author

The principal authors of this rule are
Frank Bruno, Regulatory Management
Group, (202) 452-0352, and Wendy
Spencer, Bureau Records Administrator,
(303) 236-6642, assisted by Frances
Watson, Regulatory Management Group,
(202) 452-5006.

List of Subjects in 43 CFR Part 1810
Administrative practice and
procedure, Archives and records.
For the reasons stated in the
preamble, and under the authority of 43
U.S.C. 1740, Part 1810 of Title 43 of the

Code of Federal Regulations is proposed
to be amended as set forth below:

PART 1810—INTRODUCTION AND
GENERAL GUIDANCE

1. The authority for part 1810
continues to read as follows:

Authority: R.S. 2478; 43 U.S.C. 1201,
unless otherwise noted.

Subpart 1813—[Removed]

2. Subpart 1813 is removed in its
entirety.

Dated: December 17, 1996.
Bob Armstrong,

Assistant Secretary, Land and Minerals
Management.

[FR Doc. 96-32410 Filed 12—-20-96; 8:45 am]
BILLING CODE 4310-84-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 531
[Docket No. 96-115; Notice 1]

Passenger Automobile Average Fuel
Economy Standards; Proposed
Decision To Grant Exemption

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).

ACTION: Proposed decision.

SUMMARY: This proposed decision
responds to a petition filed by Lotus
Cars Ltd. (Lotus) requesting that it be
exempted from the generally applicable
average fuel economy standard of 27.5
miles per gallon (mpg) for model years
1994, 1995, 1997, and 1998, and that,
for Lotus, lower alternative standards be
established. In this document, NHTSA
proposes that the requested exemption
be granted to Lotus and that alternative
standards of 24.2 mpg be established for
MY 1994, 23.3 mpg for MY 1995, and
21.2 mpg for MYs 1997 and 1998.
DATES: Comments on this proposed
decision must be received on or before
February 21, 1997.

ADDRESSES: Comments on this proposal
must refer to the docket number and
notice number in the heading of this
document and be submitted, preferably
in ten copies, to: Docket Section, Room
5109, National Highway Traffic Safety
Administration, 400 Seventh Street,
S.W., Washington, DC 20590. Docket
hours are 9:30 a.m. to 4 p.m., Monday
through Friday.

FOR FURTHER INFORMATION CONTACT: Ms.
Henrietta Spinner, Office Planning and
Consumer Programs, NHTSA, 400
Seventh Street, S.W., Washington, DC
20590. Ms. Spinner’s telephone number
is: (202) 366—-4802.

SUPPLEMENTARY INFORMATION:

Statutory Background

Pursuant to 49 U.S.C. 32902(d),
NHTSA may exempt a low volume
manufacturer of passenger automobiles
from the generally applicable average
fuel economy standards if NHTSA
concludes that those standards are more
stringent than the maximum feasible
average fuel economy for that
manufacturer and if NHTSA establishes
an alternative standard for that
manufacturer at its maximum feasible
level. Under the statute, a low volume
manufacturer is one that manufactured
(worldwide) fewer than 10,000
passenger automobiles in the second
model year before the model year for
which the exemption is sought (the
affected model year) and that will
manufacture fewer than 10,000
passenger automobiles in the affected
model year. In determining the
maximum feasible average fuel
economy, the agency is required under
49 U.S.C. 32902(f) to consider:

(1) Technological feasibility

(2) Economic practicability

(3) The effect of other Federal motor
vehicle standards on fuel economy, and

(4) The need of the United States to
conserve energy.

The statute permits NHTSA to
establish alternative average fuel
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economy standards applicable to
exempted low volume manufacturers in
one of three ways: (1) a separate
standard for each exempted
manufacturer; (2) a separate average fuel
economy standard applicable to each
class of exempted automobiles (classes
would be based on design, size, price,
or other factors); or (3) a single standard
for all exempted manufacturers.

Background Information on Lotus

Lotus was founded in England by
Colin Chapman in 1955 and owned by
Mr. Chapman until his death in 1982.
After Mr. Chapman’s death, the
company was owned by several joint
companies until 1986. In 1986, General
Motors (GM) acquired total ownership
of Lotus. Although GM owned it, Lotus
continued to operate on an independent
basis. For MYs 1987-1993, Lotus’ U.S.
sales were incorporated into the GM
import fleet for corporate average fuel
economy (CAFE) purposes. In August
1993, Bugatti International SAH, a
holding company with a controlling
interest in Bugatti Automobili SpA.,
acquired ownership of Lotus from GM.
Although under common ownership
with Bugatti Automobili, Lotus
continued to operate independently.

Lotus has always provided high
performance and efficiency through
technology and weight reduction. For
example, the first Lotus street
production vehicle weighed 1,500
pounds (Ibs.) and had a 1.6 liter engine
of 100 horsepower (hp) (15 Ibs./hp). For
more than 30 years, Lotus four-cylinder
engines were based on the fuel efficient
four-valve-per-cylinder design. Lotus
pioneered and developed this
technology for its own and other
automotive companies worldwide.
Lotus has exported vehicles to the
United States (U.S.) for almost 30 years.
However, the number of Lotus vehicles
entering the U.S. is usually quite small.
Lotus traditionally produces fewer than
2000 vehicles each year.

For the 1994, 1995, 1997, and 1998
model years, Lotus” product-line for the
U.S. market consists of the Lotus Esprit,
a two-seat sports car. Lotus imported
137 Esprit cars into the U.S. in the 1994
model year and 241 in the 1995 model
year. Lotus does not anticipate
importing any vehicles into the U.S. in
1996 and projects sales volumes for
1997 and 1998 that are consistent with
its status as a low volume importer.

The Lotus Petition

NHTSA'’s regulations on low volume
exemptions from CAFE standards state
that petitions for exemption are
submitted ““not later than 24 months
before the beginning of the affected

model year, unless good cause for later
submission is shown.” (49 CFR
525.6(b).)

NHTSA received a joint petition from
Bugatti Automobili S.p.A. and Lotus
Cars Ltd. (Bugatti/Lotus) on July 18,
1994, seeking exemption from the
passenger automobile fuel economy
standards for MY's 1994-1996. This joint
petition was filed less than 24 months
before the beginning of MYs 1994 and
1995 and was therefore untimely under
49 C.F.R. 526.6(b). The agency notes
that Lotus was not sold by GM until
August 1993, when it was acquired by
Bugatti International SAH. As both
Lotus and Bugatti were under the
common control of Bugatti
International, they were required to file
a joint petition for exemption. NHTSA
observes that the two companies
requested the agency’s opinion
concerning submitting a petition within
three months of the sale of Lotus by GM.
The agency responded to the Bugatti/
Lotus request by a letter dated May 9,
1994 in which NHTSA indicated it
would accept a joint Bugatti/Lotus
petition. Bugatti and Lotus submitted
their joint petition approximately two
months later. Under the circumstances,
NHTSA concludes that Bugatti and
Lotus took reasonable measures to
submit a petition in as timely a manner
as possible. Therefore, the agency has
determined that good cause exists for
the late submission of the petition.

In October 1994, NHTSA received an
additional joint petition from Bugatti/
Lotus seeking exemption from the
passenger automobile fuel economy
standard for MY 1997. In October 1995,
NHTSA received another petition from
Lotus seeking exemption from the
passenger automobile fuel economy
standard for MY 1998. These petitions
are timely, as required by NHTSA'’s
regulations at 49 C.F.R. 525.6(b).

On September 22, 1995, Bugatti
entered receivership in Italy. Because of
Bugatti’s financial instability, Lotus
requested by a letter dated October 31,
1995, that NHTSA remove Bugatti from
the pending MYs 1994-1997 joint
petitions filed previously by Bugatti and
Lotus. Lotus also indicated that there
were no Bugatti imports for MYs 1994—
1995 and that Lotus itself would not
import any vehicles into the U.S. for MY
1996. Lotus requested that NHTSA
revise its petitions for MYs 1994, 1995,
and 1997 to reflect alternative standards
equal only to Lotus’ fuel economy
values.

Methodology Used To Project
Maximum Feasible Average Fuel
Economy Level for Lotus

Baseline Fuel Economy

To project the level of fuel economy
which could be achieved by Lotus in the
1994, 1995, 1997, and 1998 model years,
NHTSA considered whether there were
technical or other improvements that
would be feasible for these vehicles, and
whether the company currently plans to
incorporate such improvements in the
vehicles. The agency reviewed the
technological feasibility of any changes
and their economic practicability.

NHTSA interprets “‘technological
feasibility”” as meaning that technology
which would be available to Lotus for
use on its 1994, 1995, 1997, and 1998
model year automobiles, and which
would improve the fuel economy of
those automobiles. The areas examined
for technologically feasible
improvements were weight reduction,
aerodynamic improvements, engine
improvements, drive line
improvements, and reduced rolling
resistance.

The agency interprets “‘economic
practicability” as meaning the financial
capability of the manufacturer to
improve its average fuel economy by
incorporating technologically feasible
changes to its 1994, 1995, 1997, and
1998 model year automobiles. In
assuming that capability, the agency has
always considered market demand as an
implicit part of the concept of economic
practicability. Consumers need not
purchase what they do not want.

In accordance with the concerns of
economic practicability, NHTSA has
considered only those improvements
which would be compatible with the
basic design concepts of Lotus
automobiles. Since NHTSA assumes
that Lotus will continue to build high
performance cars, design changes that
would remove items traditionally
offered on these cars were not
considered. Such changes to the basic
design would be economically
impracticable since they might well
significantly reduce the demand for
these automobiles, thereby reducing
sales and causing significant economic
injury to the low volume manufacturer.

Technology for Fuel Economy
Improvement

The nature of Lotus vehicles generally
do not result in high fuel economy
values. Also, Lotus lags in having the
latest developments in fuel efficiency
technology because suppliers generally
provide components and technology to
small manufacturers only after
supplying large manufacturers.
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Lotus states that the requested
alternative fuel economy values
represent the best possible CAFE that
Lotus can achieve for the 1994, 1995,
1997, and 1998 model years. However,
the alternative fuel economy values
decrease from 24.2 mpg in MY 1994 to
23.3 mpg in MY 1995 (a decrease of 0.9
mpg). For MYs 1997 and 1998, Lotus
stated that the fuel economy value of
21.2 mpg represents the best possible
CAFE that it can achieve. The shift from
23.3mpg in MY 1995 to 21.2 mpg in
MYs 1997-1998 represents a decrease of
2.1 mpg. The fuel economy values will
decrease over the course of these model
years because Lotus has increased the
Esprit’s horsepower, and will replace
the engine with a V-8 after MY 1995 for
higher performance. Lotus’ decision to
use a V-8 in the Esprit after MY 1995
is a response to market demand for more
powerful engines. Lotus has produced
small lightweight innovative sports
vehicles for more than 40 years.
Performance is achieved through
obtaining maximum output from a small
engine displacement, the use of glass
fiber body panels, and reliance on a
backbone chassis design. The vehicle’s
compact dimensions provide efficient
performance coupled with a strong and
relatively light-weight aerodynamic
body construction.

The body and chassis have been
continuously improved to satisfy legal
and customer requirements, and the
MYs 1994-1995 vehicles have an
equivalent test weight of 3,250 pounds
and a weight-to-horsepower ratio of
12.31 Ibs./hp and 11.36 Ibs./hp
respectively.

The current Lotus’ engine family
series, the 900, has been in production
for over 20 years. This engine is an in-
line four-cylinder unit of 2.2 liters with
intercooled turbocharging to maximize
air density. The engine provides a high
power/torque package that is a very
efficient balance of fuel economy versus
engine power. In MYs 1997-1998, Lotus
will employ a new turbocharged 3.5
liter V=8 engine with four valves per
cylinder, high tumble combustion, and
a high compression ratio. This engine
will also be highly efficient. Because of
Lotus’ financial constraints and its
decreased research and development
budget, the manufacturer must use an
engine that fits the existing Esprit
chassis/body configuration and uses the
present gearbox while maintaining
Lotus’ performance image. Other vehicle
specifications for the MYs 1994, 1995,
1997, and 1998 Lotus’ models remain
relatively constant, with a slight
increase in vehicle weight due to
powertrain and regulatory requirements.

Model Mix

Lotus is a small vehicle manufacturer
that produces a modest range of high
performance exotic sport vehicles. The
current Lotus 900 engine series has been
successful in complying with world-
wide emission standards; however, in
MY 1997, Lotus will alter its engine
design to increase performance and to
comply with increasingly stringent U.S.
emission requirements. There is little
opportunity to improve fuel economy by
changing model mix since Lotus will
make only one basic model in each
model year.

Effect of Other Federal Motor Vehicle
Standards

The new, stringent California
emission standards and the similarly
stringent Federal Clean Air Act
Amendments will apply to Lotus in
MYs 1995, 1997, and 1998. Lotus will
likely achieve lower fuel economy due
to compliance with these standards. In
addition, a portion of its limited
engineering resources will have to be
expended to comply with these more
stringent emissions standards including,
but not limited to, evaporative emission
standards.

Federal motor vehicle safety
standards (FMVSS) and regulations also
have an adverse effect on the fuel
economy of Lotus vehicles. These
standards include 49 CFR Part 581
(energy absorbing bumpers), FMVSS
202 (head restraints), FMVSS 207
(seating systems), FMVSS 208 (occupant
crash protection), FMVSS 214 (side door
strength), and FMVSS 216 (roof crush
resistance). These standards tend to
reduce achievable fuel economy values,
since they result in increased vehicle
weight.

Lotus is a small company and
engineering resources are limited.
Priority must be given to meeting
mandatory standards to remain in the
marketplace.

The Need of the United States to
Conserve Energy

The agency recognizes there is a need
to conserve energy, to promote energy
security, and to improve balance of
payments. However, as stated above,
NHTSA has tentatively determined that
it is not technologically feasible or
economically practicable for Lotus to
achieve an average fuel economy in
MYs 1994 through 1998 above the levels
set forth in this proposed decision.
Granting an exemption to Lotus and
setting an alternative standard at that
level would result in only a negligible
increase in fuel consumption and would
not affect the need of the United States

to conserve energy. In fact, there would
not be any increase since Lotus cannot
attain those generally applicable
standards. Nevertheless, the agency
estimates that the additional fuel
consumed by operating the MYs 1994,
1995, 1997, and 1998 fleets of Lotus
vehicles at the CAFE of 24.2 mpg for
MY 1994, CAFE of 23.3 mpg for MY
1995, projected CAFE of 21.2 mpg for
MYs 1997 and 1998 (compared to a
hypothetical 27.5 mpg fleet) is 21,159
barrels of fuel. This averages about 3
barrels of fuel per day over the 20-year
period that these vehicles will be an
active part of the fleet. Obviously, this
is insignificant compared to the fuel
used daily by the entire motor vehicle
fleet which amounts to 4.81 million
barrels per day for passenger cars in the
United States in 1994,

Maximum Feasible Average Fuel
Economy for Lotus

The agency has tentatively concluded
that it would not be technologically
feasible and economically practicable
for Lotus to improve the fuel economies
of its MYs 1994, 1995, 1997, and 1998
fleets above an average of 24.2 mpg for
MY 1994, 23.3 mpg for MY 1995 and
21.2 mpg for MYs 1997 and 1998.
Federal automobile standards would not
adversely affect achievable fuel
economy beyond the amount already
factored into Lotus’ projections, and that
the national effort to conserve energy
would not be affected by granting the
requested exemption and establishing
an alternative standard.

Consequently, the agency tentatively
concludes that the maximum feasible
average fuel economy for Lotus is 24.2
mpg for MY 1994, 23.3 mpg for MY
1995, and 21.2 mpg for MY's 1997 and
1998.

NHTSA tentatively concludes that it
would be appropriate to establish a
separate standard for Lotus for the
following reasons. The agency has
already granted petitions submitted by
Rolls Royce for alternative standards of
14.6 mpg for MYs 1995-96 and 15.1
mpg for MY 1997. NHTSA has also
granted a petition from Mednet, Inc.
(successor company to Dutcher Motors)
for an alternative standard of 17.0 mpg
for MYs 1996-98. Therefore, the agency
cannot use the second (class standards)
or third (single standard for all
exempted manufacturers) approaches
for MYs 1995, 1996, 1997, and 1998.

Regulatory Impact Analyses

NHTSA has analyzed this proposal
and determined that neither Executive
Order 12866 nor the Department of
Transportation’s regulatory policies and
procedures apply. Under Executive
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Order 12866, the proposal would not
establish a “‘rule,” which is defined in
the Executive Order as ‘‘an agency
statement of general applicability and
future effect.”” The proposed exemption
is not generally applicable, since it
would apply only to Lotus Cars Ltd., as
discussed in this document. Under DOT
regulatory policies and procedures, the
proposed exemption would not be a
“significant regulation.” If the Executive
Order and the Departmental policies
and procedures were applicable, the
agency would have determined that this
proposed action is neither major nor
significant. The principal impact of this
proposal is that the exempted company
would not be required to pay civil
penalties if its maximum feasible
average fuel economy were achieved,
and purchasers of those vehicles would
not have to bear the burden of those
civil penalties in the form of higher
prices. Since this proposal sets an
alternative standard at the level
determined to be the maximum feasible
levels for Lotus for MYs 1994, 1995,
1997, and 1998, no fuel would be saved
by establishing a higher alternative
standard. NHTSA finds in the Section
on “The Need of the United States to
Conserve Energy” that because of the
small size of the Lotus fleet, that
incremental usage of gasoline by
Lotus—s customers would not affect the
United States’s need to conserve
gasoline. There would not be any
impacts for the public at large.

The agency has also considered the
environmental implications of this
proposed exemption in accordance with
the Environmental Policy Act and
determined that this proposed
exemption if adopted, would not
significantly affect the human
environment. Regardless of the fuel
economy of the exempted vehicles, they
must pass the emissions standards
which measure the amount of emissions
per mile traveled. Thus, the quality of
the air is not affected by the proposed
exemptions and alternative standards.
Further, since the exempted passenger
automobiles cannot achieve better fuel
economy than is proposed herein,
granting these proposed exemptions
would not affect the amount of fuel
used.

Interested persons are invited to
submit comments on the proposed
decision. It is requested but not required
that 10 copies be submitted.

All comments must not exceed 15
pages in length (49 CFR 553.21).
Necessary attachments may be
appended to these submissions without
regard to the 15 page limit. This
limitation is intended to encourage

commenters to detail their primary
arguments in a concise fashion.

If a commenter wishes to submit
certain information under a claim of
confidentiality, three copies of the
complete submission, including
purportedly confidential business
information, should be submitted to the
Chief Counsel, NHTSA, at the street
address given above, and seven copies
from which the purportedly confidential
business information has been deleted,
should be submitted to the Docket
Section. A request for confidentiality
should be accompanied by a cover letter
setting forth the information specified in
the agency’s confidential business
information regulation. 49 CFR part 512.

All comments received before the
close of business on the comment
closing indicated above for the proposal
will be considered, and will be available
for examination in the docket at the
above address both before and after that
date. To the extent possible, comments
filed under the closing date will also be
considered. Comments received too late
for consideration in regard to the final
rule will be considered as suggestions
for further rulemaking action.
Comments on the proposal will be
available for inspection in the docket.
NHTSA will continue to file relevant
information as it becomes available in
the docket after the closing date, and it
is recommended that interested persons
continue to examine the docket for new
material.

Those persons desiring to be notified
upon receipt of their comments in the
rules docket should enclose a self-
addressed, stamped postcard in the
envelope with their comments. Upon
receiving the comments, the docket
supervisor will return the postcard by
mail.

List of Subjects in 49 CFR Part 531

Energy conservation, Gasoline,
Imports, Motor vehicles.

In consideration of the foregoing, 49
CFR part 531 is proposed to be amended
as follows:

PART 531—[AMENDED]

1. The authority citation for part 531
would be revised to read as follows:

Authority: 49 U.S.C. 32902; delegation of
authority at 49 CFR 1.50.

2. In 8531.5, the introductory text of
paragraph (b) is republished for the
convenience of the reader and
paragraph (b)(6) would be added to read
as follows:

§531.5 Fuel economy standards.
* * * * *

(b) The following manufacturers shall
comply with the standards indicated
below for the specified model years:

* * * * *

(6) Lotus Cars Ltd.

Aver-
age
fuel

econ-
omy

stand-
ard

(miles
per
gal-
lon)

Model year

24.2
23.3
21.2
21.2

* * * * *
Issued on: December 18, 1996.
L. Robert Shelton,

Associate Administrator for Safety
Performance Standards.

[FR Doc. 96—-32545 Filed 12—20-96; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 951208293-6351-01; I.D.
110796F]

RIN 0648—-AF01

Fisheries of the Northeastern United
States; Amendment 5 to the Fishery
Management Plan for the Atlantic
Mackerel, Squid, and Butterfish
Fisheries; Resubmitted Measures.

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS issues this proposed
rule to implement three provisions of
Amendment 5 to the Fishery
Management Plan for the Atlantic
Mackerel, Squid, and Butterfish
Fisheries (FMP) that were initially
disapproved but have been revised and
resubmitted by the Mid-Atlantic Fishery
Management Council (Council). These
measures would: Revise the overfishing
definition for Atlantic mackerel,
establish criteria for a moratorium
vessel permit for Illex squid, and
establish a 5,000-Ib (2.27-mt) incidental
catch permit for Illex squid. The intent
of these measures is to prevent
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overfishing and to avoid
overcapitalization of the domestic fleet
in these fisheries.

DATES: Public comments must be
received on or before February 3, 1997.
ADDRESSES: Comments on the proposed
rule and its supporting documents
should be sent to: Dr. Andrew A.
Rosenberg, Administrator, Northeast
Regional Office, NMFS, One Blackburn
Drive, Gloucester, MA 01930-2298.
Mark the outside of the envelope,
“*Comments on Resubmitted
Amendment 5 Atlantic Mackerel, Squid,
and Butterfish.”

Comments regarding burden-hour
estimates for collection-of-information
requirements contained in this proposed
rule should be sent to Dr. Andrew A.
Rosenberg at the address above, and to
the Office of Information and Regulatory
Affairs, Office of Management and
Budget (OMB), Washington, D.C. 20503
(Attention: NOAA Desk Officer).

Copies of the resubmitted portion of
Amendment 5 and its supporting
documents, including its environmental
assessment and regulatory impact
review (RIR) that contain an initial
regulatory flexibility analysis are
available upon request from David R.
Keifer, Executive Director, Mid-Atlantic
Fishery Management Council, Room
2115, Federal Building, 300 South New
Street, Dover, DE 19904-6790.

FOR FURTHER INFORMATION CONTACT:
Myles Raizin, Fishery Policy Analyst,
508-281-9104.

SUPPLEMENTARY INFORMATION:

Background

Amendment 5 was developed in
response to concerns regarding
overcapitalization expressed by industry
representatives at several meetings of
the Council and its Squid, Mackerel,
and Butterfish (SMB) Committee in the
early 1990’s. Details concerning the
development of Amendment 5 are
provided in the proposed rule which
was published in the Federal Register
on December 20, 1995 (60 FR 65618).

Amendment 5, as adopted by the
Council, contained moratoria on entry
into the lllex and the Loligo squid and
butterfish fisheries based on specified
criteria. It also proposed a minimum
mesh size for the Loligo fishery with an
exemption for the sea herring fishery
and the summer lllex fishery beyond the
50-fathom curve, and a modification of
the formula for arriving at the allowable
biological catch (ABC) for Atlantic
mackerel.

The proposed rule identified specific
concerns about the following proposed
measures: (1) The moratoria entry
criteria, (2) the proposal to constrain the

ABC specified for Atlantic mackerel by
the long-term potential catch (LTPC)
estimate, and (3) the proposed
exemptions from the Loligo minimum
mesh requirement. The proposed rule
requested the public to comment on all
proposed measures but to focus on these
in particular.

NMFS, on behalf of the Secretary of
Commerce, reviewed Amendment 5 in
light of the administrative record and
the public comments received relative
to the amendment and the proposed
rule. Based upon this review, several
provisions of Amendment 5 were found
to be inconsistent with the national
standards of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act). Therefore,
the following measures were
disapproved: (1) The Illex moratorium
permit, (2) the use of LTPC to cap ABC
for Atlantic mackerel, and (3) the
exemption from the minimum mesh
requirement for the Loligo fishery for a
vessel fishing for sea herring whose
catch is comprised of 75 percent or
more of sea herring. Details concerning
the disapprovals were provided in the
final rule implementing Amendment 5,
which was published on April 2, 1996
(61 FR 14465), and are not repeated
here.

At its June 1996 meeting, the Council
revised several of the disapproved
measures for resubmission. Management
measures for an Illex moratorium and a
cap on the ABC for Atlantic mackerel
were resubmitted. The Council did not
resubmit a measure to exempt sea
herring vessels from the minimum mesh
size for Loligo squid.

Proposed Revised Management
Measures

A revised moratorium vessel permit
for Illlex squid is proposed in the
resubmitted portion of Amendment 5. A
vessel would qualify for the permit if it
landed five trips of at least 5,000 Ib
(2.27 mt) between August 13, 1981, and
August 13, 1993. Additionally, a vessel
that was under construction for, or was
being rerigged for, use in the directed
fishery for lllex on August 13, 1993,
would qualify for the moratorium
permit provided it landed five trips of
at least 5,000 Ib (2.27 mt) prior to
December 31, 1994. A vessel would also
be issued a moratorium permit if it is
replacing a vessel of substantially
similar harvesting capacity that
involuntarily left the Illex fishery during
the moratorium, and both the entering
and replaced vessels are owned by the
same person. If the lllex moratorium
permit is approved, it would terminate
at the end of the fifth year following

implementation, unless extended by an
amendment to the FMP.

An open-access incidental catch
permit for Illex squid is proposed that
would allow the harvest of up to 5,000
Ib (2.27 mt) of lllex per trip. This
represents an increase of 2,500 Ib (1.13
mt) more than the 2,500 Ib (1.13 mt)
incidental catch limit that was
originally proposed in Amendment 5.
The incidental allowance for butterfish
and Loligo squid would not be affected
and remains at 2,500 Ib (1.13 mt) per
trip.

The Council also submitted a revised
definition of overfishing for Atlantic
mackerel. Overfishing would be defined
to occur when the annual catch of
Atlantic mackerel exceeds the ABC for
that species. In addition, for overfishing
to be avoided, the fishing mortality rate
associated with the expected total catch
of Atlantic mackerel (defined as the
ABC in U.S. waters plus the expected
catch in Canadian waters for the fishing
year), could not exceed Fo 1, as
determined by the most recent stock
assessment conducted by the NM